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COURT  RULES. 


SUPREME  COUBT  OF  KANSAS. 

Adopted  February  4, 1896. 


SesBions. 

1.  Court  will  meet  for  the  hearing  of  causes 
In  every  m<mtb  except  August  and  Septem- 
ber, each  session  beginning  on  the  first  Tues- 
day of  the  month. 

Certiflcatipn  and  Correction  of  Beoords. 

2.  CliERK'S  CERTIPIGATB  TO  TRAN- 
SCRIPTS. Transcripts  may  be  certified  by 
the  clerk  of  the  district  court  substantially 
in  the  following  form: 

State  of  Eoiisas,  County  of  ; 

I,  ,  clerk  of  the  district  court  for  said 

county,  do  hereby  certify  that  the  foregoing  is  a 
full,  true  and  correct  transcript  of  the  record  in 
the  aboTe-entitled  cause. 

In  testimony  whereof,  I  hare  hereto  set  my 

hand  and  seel,  this day  of ,  18 — 

,  Clerk. 

8.  CORRECTION  OP  ERRORS  IN  TRAN- 
SCRIPTS. For  the  purpose  of  correcting 
any  defect  In  a  transcript,  either  party  may 
suRKest  the  same  In  writing,  and  uiwn  good 
cause  shown  obtain  an  order  that  the  proper 
clerk  certify  to  this  court  the  whole  or  part 
of  the  record  required.  If  the  defect  be  not 
admitted  by  the  adverse  party,  the  sugges- 
tion must  be  accompanied  by  an  affidavit 
showing  the  existence  of  the  alleged  defect 

4.  CERTmOATION  OF  CASE— MADE. 
A  certificate  of  the  settlement  of  a  case-made 
may  be  in  substantially  the  following  form: 

I,  the  undersigned,  judge  of  the  district  court 

of  county,   Kansas,   hereby  certify   that 

the  foregoing  was  presented  to  me  as  a  case- 
niade  in  the  action  above  entitled  [here  recite 
the  facta  with  reference  to  the  appearance  of 

rrti(>8  and  the  suggestion  of  amendments],  and 
now  settle  and  sign  the  same  as  a  true  and 
correct  case-made,  and  direct  that  it  be  attested 
and  filed  by  the  clerk  of  said  court. 

Witness  my  hand  at  in  county, 

this day  of ,  18 — 


Attest: 


Clerk. 


',  District  Judge. 


Commencement  of  Proceedings. 

5.  FEES— SECURITT.  No  cause  shall  be 
docketed,  except  one  brought  by  the  state, 
antll  the  plaintiff  in  error  or  appellant  shall 
pay  to  the  cleiis  $5  advance  fees;  nor  shall 
any  civil  cause  be  docketed  until  security  for 
costs  shall  be  g^iven,  approved  by  the  clerk, 


conditioned  for  the  payment  of  all  costs  for 
which  the  party  instituting  the  proceeding 
may  be  liable. 

6.  ORIGINAL  CASES— AFFIDAVIT.  In 
aU  original  a,ctlons  or  proceedings  Instituted 
In  this  court  It  shall  be  necessary  for  the 
plaintiff  or  applicant  for  the  writ  to  state 
fully  by  affidavit  the  reasons  why  the  ac- 
tion or  proceeding  is  brought  in  this  court 
Instead  of  one  of  the  several  Inferior  courts 
having  concurrent  Jurisdiction. 

7.  RECORD— PAGING— COPY.  Counsel 
for  the  plaintiff  in  error  shall  number  the 
pages  of  the  petition  in  error,  and  the  rec< 
ord,  before  filing  the  same;  and  the  clerk 
shall  prepare  for  the  court  a  copy  of  the 
same,  numbering  the  pages  as  in  the  original, 
unless  a  copy  has  been  furnished  by  the 
plaintiff  in  error  as  allowed  by  statute. 

8.  FILES— HOW  KEPT.  The  papers  filed 
In  each  cause  shall  be  kept  In  a  package,  on 
which  shall  be  Indorsed  the  title  and  number 
corresponding  with  those  on  the  appearance 
docket  and  Journal,  where  the  orders  in  such 
cause  are  entered. 

Assignment  of  Errors. 

9.  ASSIGNMENT  OF  ERRORS  IN  CRIM- 
INAL CASES.  In  all  appeals  In  criminal 
cases  the  appellant  must  attach  to  and  file 
with  the  transcript  of  the  record  an  assign- 
ment of  errors,  which  shall  distinctly  specify 
each  ground  of  error  relied  upon  and  the 
particular  ruling  sought  to  be  reviewed. 
Any  error  or  ruling  not  so  specified  will  be 
deemed  to  be  waived. 

Courts  of  Appeals. 

10.  DISCRETIONARY  CERTIFICATION. 
In  all  cases  of  final  Jurisdiction  of  the  courts 
of  appeals,  a  review  by  this  court  shall  not 
be  deemed  a  matter  of  right  but  of  excep- 
tional judicial  discretion.  In  any  snch  case 
the  aggrieved  party  may  file  with  the  clerk, 
within  40  days  after  entry  of  the  Judgment 
of  the  court  of  appeals,  a  certified  copy  there- 
of, and  of  the  opinion  and  syllabus,  If  any 
shall  have  been  filed,  to  be  paid  for  by  the 
party  requesting  the  same.  Such  aggrieved 
party  shall  at  the  same  time  file  a  petition  in 
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error  in  a  cItII  action,  or  an  assignment  of 
errors  in  a  criminal  case,  particularly  set- 
ting fortb  tbe  precise  point  or  points  in 
wblch  It  Is  claimed  the  court  of  appeals  err- 
ed, and  If  this  court  sball  deem  the  allega- 
tions of  error  sufflclently  meritorious  to  war- 
rant a  review,  the  court  will,  within  60  days 
after  the  entry  of  such  Judgment,  make  an 
order  directing  such  case  to  be  certified  to 
this  court  upon  the  copy  of  the  record,  wblch 
shall  be  transmitted  by  tbe  clerk,  who  will 
retain  the  original;  but  If  no  such  copy  has 
been  made,  then  he  shall  prepare  one  and 
transmit  It,  the  fee  therefor  to  be  taxed  as 
other  costs.  When  such  order  Is  made,  the 
clerk  of  this  court  will  Issue  summons  in 
error,  upon  security  for  costs  being  given,  as 
In  other  cases.  Tbe  petition  or  tbe  assign- 
ments of  error  with  the  copies  filed  at  tbe 
same  time  will  be  treated  as  if  attached  to 
the  copy  of  tbe  record  when  it  shall  be  re- 
ceived by  the  clerk  of  this  court.  On  a  re- 
fusal to  order  tbe  certification  of  any  case 
for  review,  a  short  entry  thereof  will  be 
made  by  tbe  derk  of  this  court,  and  tbe  ad- 
ditional costs  Shan  be  certified  by  him  to 
the  clerk  of  the  proper  court  of  appeals,  to 
be  collected  as  other  costs  In  tbe  original 
case. 

11.  CBETIPICATION  OP  RIGHT.  In  all 
cases  where  an  appeal  or  a  proceeding  in  er- 
ror from  a  court  of  appeals  is  a  matter  of 
right,  the  procedure  sball  be-  the  same  as  in 
like  appeals  and  proceedings  in  error  from 
the  district  courts  to  this  court,  as  far  as  ap- 
plicable, but  the  provisions  of  the  next  pre« 
ceding  rule  as  to  the  original  record  and  copy 
thereof,  and  the  copies  of  the  Judgment,  opin- 
ion and  syllabus  sball  also  be  applicable  to 
the  class  of  cases  referred  to  In  this  rule. 

Briefs. 

12.  BRIEF— SHALL  CONTAIN.  Counsel 
for  plaintiff  in  error  or  appellant  sball  file  10 
printed  copies  of  bis  brief  in  the  cause.  It 
shall  contain:  (1)  A  full  statement  of  the 
essential  facts  of  the  case;  (2)  a  specification 
of  the  errors  complained  of,  separately  set 
forth  and  numbered;  (3)  the  argument  and 
authorities  in  support  of  each  point  relied  on, 
in  the  same  order,  with  pertinent  references 
to  the  pages  of  tbe  record.  The  brief  of  the 
appellee  or  defendant  In  error  shall  contain: 
(1)  Any  points  made  challenging  the  sufll- 
dency  of  the  record,  or  the  plaintiff's  right 
to  be  heard;  (2)  a  full  statement  of  any  ad- 
ditional facts  shown  by  the  record  and  deem- 
ed essential,  with  pertinent  references  to  the 
pages  thereof;  (3)  citations  of  authorities 
and  discussions  of  alleged  errors  in  the  same 
order  as  In  plaintiff's  brief. 

18.  PRINTING— TTPB— PAGES.  Briefs 
Shall  be  printed  from  long  primer  or  small 
pica  type,  the  slae  of  tbe  type  page  to  be  22 
by  41  pica  ems  on  a  leaf  6  by  9  inches,  corre- 
■pondliir   with   the    Kansas    Reports.     The 


clerk  shall  deliver  one  copy  of  each  brief  to 
the  librarian  to  be  bound,  indexed  and  placed 
In  the  state  library. 

14.  SERVICE  — FILING.  In  each  civil 
cause  counsel  for  plaintiff  in  error  shall  fur- 
nish a  copy  of  his  brief  to  opposing  counsel 
and  file  10  copies  with  the  clerk  at  least  30 
days  before  tbe  argument;  and  the  counsel 
for  defendant  in  error  shall  furnish  a  copy  of 
his  brief  to  opposing  counsel  and  file  1(V 
copies  thereof  with  the  clerk  at  least  10  days 
before  the  argument.  Proof  of  service  must 
be  filed  with  the  clerk  prior  to  the  argument 
In  case  of  a  failure  to  comply  with  this  rule, 
the  court  may  continue  or  dismiss  the  cause, 
or  affirm  or  reverse  the  judgment 

15.  SERVICE  —  STATE  CASES.  In  all 
causes  in  which  the  state  Is  a  party,  or  In- 
terested, counsel  shall  serve  their  briefs  od 
the  attorney  general,  such  service  to  be 
made  as  provided  in  rule  No.  14,  but  in  all 
criminal  causes  counsel  for  the  appellant 
shall  furnish  a  copy  of  his  brief  to  opposing 
counsel  and  fUe  10  copies  tlieraof  with  th» 
clerk  at  least  15  daya  before  the  argument; 
and  counsel  for  the  appellee  shall  fumlah  a 
copy  of  his  brief  to  opposing  counsel  and  file 
10  copies  thereof  with  the  derk  at  least  five 
days  before  the  argument 

Motiona. 

16.  WHAT  MUST  BE  IN  WRITING— NO- 
TICE OF.  Orders  for  amending  or  complet- 
ing records,  or  for  reviving,  reinstating,  or 
dismissing  causes,  will  be  made  only  upon 
written  motions  stating  fully  and  specifically 
the  grounds  therefor,  and  at  least  10  days' 
notice  thereof  must  be  served  upon  the  op- 
posing counsel.  Such  motions,  together  with 
tbe  proof  of  tbe  service  of  notice,  must  be 
filed  with  the  clerk  three  days  before  the 
time  fixed  for  the  hearing. 

Hearing  of  Causes  and  Motiona. 

17.  ASSIGNMENT  —  ADVANCEMENT. 
Causes  will  be  assigned  for  hearing  in  their 
order  upon  the  appearance  docket,  except  as 
otherwise  provided  by  law;  but  a  cause  may, 
upon  motion,  be  heard  out  of  its  regular  or- 
der for  sufficient  reasons.  The  motion  to  ad- 
vance a  cause  must  contain  a  statement  of 
the  nature  of  the  action  and  the  reasons  for 
advancement,  and  the  same  will  be  consid- 
ered without  argument 

18.  CAUSES  FROM  COURTS  OF  AP- 
PEALS. Causes  originally  certified  by  thla 
court  to  the  courts  of  appeals  and  brought 
back  again  for  review  will  be  assigned  for 
bearing,  as  near  as  practicable.  In  the  order 
to  which  they  would  bave  been  entitled  It 
they  had  remained  In  this  court  Other 
causes  from  the  courts  of  appeals  will  not  be- 
entitled  to  any  precedence  over  cases  brought 
from  the  district  or  other  courts  to  this  court 
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19.  TRIA.L  DOCKETS  — FOR  ATTOR-I 
NETS.  On  the  first  of  each  month  the  clerk 
will  send  to  the  attonuyfl  Interested  a  i>rint- ! 
ed  copy  of  the  trial  docket  for  the  second 
month  following,  abowlng  the  day  on  which 
each  canse  will  be  heard.  He  shall  notify 
them  of  all  orders  of  the  court  In  each  cause. 

20.  CONTINUANGB.  A  continuance  in  a 
dril  canse,  unless  for  good  reason  shown, 
will  carry  it  to  the  heel  of  the  docket.  A 
continuance  in  a  criminal  i^peal  will  carry 
It  to  the  next  assignment 

21.  SUBMISSION  ON  BRIEFS.  Attor- 
neys wishing  to  submit  their  causes  upon 
briefs  may  avoid  the  inconvenience  of  per- 
sonal attendance  at  court  by  filing  a  written 
order  with  the  clerk  to  so  submit  In  all 
sack  cases  their  briefs,  with  proof  of  serv- 
ice^ must  be  on  fUe. 

22.  AROtJMENTS  —  TIME  ALLOWED. 
One  hour  only,  except  with  the  consent  of 
the  court  shall  be  consumed  in  the  oral  ar- 
gument of  a  cause  by  counsel  for  either 
party.  Oral  argument  upon  motions  will  be 
limited  to  15  minutes  on  each  side. 

BehearingB. 

23.  PETITION  FOR.  An  aivUcatlon  for  a 
rehearing  shall  be  by  petitt<m  signed  by 
counsel,  particularly  Betting  forth  the  grounds 
thereof  and  showing,  either  that  some  ques- 
tion decisive  of  the  case  and  duly  submitted 
by  counsel  has  been  overlooked  by  the  court 
or  that  the  decision  is  in  coonlct  with  an  ex- 
press statute  or  controlling  decision  to  which 
the  attention  of  the  court  was  not  called  ei- 
ther in  the  brief  or  oral  argument— or  which 
has  been  overlooked  by  the  court— and  the 
question,  statute  or  decision  so  overlooked 
must  be  distinctly  and  particularly  set  forth 
In  the  petition,  which  must  be  filed  within 
20  days  from  the  date  of  the  decision.  No 
argument  or  brief  will  be  allowed  on  the 
petition,  but  tf  the  application  is  granted  the 
ease  will  be  assigned  for  rehearing  and  such 
time  given  for  argument  or  brief  as  the  court 
may  allow. 

Suretlos  for  Coats. 

24.  BXECimON  AGAINST.  Execution 
on  a  Judgment  for  costs  having  been  re- 
turned unsatisfied,  the  clerk  may  notify  the 
sureties  for  costs,  or  their  executors  or  ad- 
ministrators, of  such  return,  and  that  un- 
lem  said  costs  are  paid  within  10  days  after 


receipt  of  said  notice,  a  motion  win  be  made 
for  a  judgment  against  them.  If  good  cause 
shall  not  be  shown  why  the  same  ought  not 
to  be  done,  Judgment  may  be  entered  against 
said  sureties,  or  their  executors  or  adminis- 
trators, for  the  amount  remaining  unpaid  for 
which  the  plaintiff  in  error  may  be  liable; 
and  execution  may  be  issued  on  such  judg- 
ment as  in  other  cases. 

Fees  and  Costs. 

26.  WHAT  NOT  ALLOWED.  In  afl  orig- 
inal actions  in  this  court  no  fees  or  costs 
will  be  allowed  or  taxed  for  the  mileage  of 
any  witness  for  any  distance  outside  of  the 
county  where  the  court  is  held,  unless  the 
subpoena  under  which  the  witness  attends 
has  been  issued  upon  the  special  order  of  the 
court  or  a  Justice  thereof. 

Withdrawal  of  Beoords. 

26.  WITHDRAWAL  OF  BEOORDS.  The 
clerk  shall  not  permit  any  record  or  paper  to 
be  taken  from  his  custody  except  by  attor- 
neys interested  hi  the  cause,  and  who  shall 
receipt  for  the  same.  He  shall  not  permit 
any  record  to  be  taken  from  his  oflkw  until 
the  copy  required  by  rule  No.  7  has  been 
completed  and  compared.  He  will  allow  no 
one  except  the  reporter  to  take  an  original 
opinion  from  his  office  before  such  opinion 
has  been  reported.  All  records  and  papers 
that  may  be  taken  from  the  clerk's  ot&ce 
must  be  returned  on  or  before  the  first  day 
of  the  next  session. 

Attorneys. 

27.  ADMISSION  OF.  Any  practicing  at- 
torney of  the  district  court  will,  on  motion, 
be  admitted  to  practice  in  this  court;  and 
any  practicing  attorney  of  any  state  or  ter- 
ritory, having  professional  business  in  this 
court  may,  on  motion,  be  admitted  upon  tak- 
ing the  oath  prescribed  by  law.  All  motions 
for  the  admission  of  attorneys  must  be  pre- 
sented at  the  morning  hour,  immediately  aft- 
er the  first  call  of  the  docket  Each  attor- 
ney, on  being  admitted,  shall  pay  $3  to  the 
clerk,  who  shall  furnish  him  a  certificate  of 
admission  and  a  printed  copy  of  the  rules. 

28.  FINAL  RECORD.  A  full  record  shall 
be  made  of  all  causes  in  which  the  court 
has  original  Jurisdiction.  A  full  record  of 
other  causes  shall  not  be  made  except  at  the 
request  and  cost  of  the  party  desiring  the 
same. 
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BITLES  OF  PRACTICE  OF  THE  SUPREME  C0T7RT  OF  OKLAHOMA. 


I.  Court  will  meet  In  regular  aessioiui  tbe 
first  Tuesday  In  January,  and  tbe  first  Monday 
in  June,  each  year.  All  causes  will  be  heard 
by  the  court  on  the  days  for  which  they  are 
assigned. 

SECURITY  FOR  COSTS. 

II.  No  cause  shall  be  docketed,  nor  process 
issued  thereon  (except  causes  wherein  the  ter- 
ritory or  the  United  States  is  appellant),  un- 
til the  plaintiff  In  error  or  appellant  shall  pay 
to  the  clerk,  ten  dollars  advance  fees;  nor 
shall  any  cItII  cause  be  docketed  until  se- 
curity for  costs  shall  be  given,  approved  by 
the  clerk  of  the  supreme  court,  conditioned 
for  the  payment  of  all  costs  for  which  the 
plaintiff  in  error  may  be  liable. 

PLBADINQS. 

ni.  Counsel  for  appellant,  or  plaintiff  In  er- 
ror, shall  number  the  pages  of  the  petition  in 
error  and  the  record,  before  filing  the  same. 

IV.  Counsel  shall  file  ten  printed  briefs  in 
each  case;  six  copies  for  the  court  and  four 
for  the  reporter  and  librarian.  The  briefs 
must  refer  specifically  to  the  page  of  the  rec- 
ord which  counsel  desire  to  have  examined. 

v.  The  clerk  will  deliver  one  copy  of  each 
brief  to  the  territorial  librarian,  to  be  bound 
and  indexed  and  placed  in  the  territorial  li- 
brary. That  the  briefs  may  be  of  uniform 
size,  and  thus  capable  of  being  bound  in  uni- 
form and  convenient  volumes,  counsel  are  re- 
quested to  have  such  briefs  printed  in  pages 
corresponding  in  size  and  form  to  the  pages  of 
the  Oklahoma  ReiMrts. 

VI.  In  each  civil  cause,  counsel  for  plain- 
tiff in  error  shall  furnish  a  copy  of  his  brief 
to  counsel  for  defendant  In  error  at  least  thir- 
ty days  before  the  first  day  of  court,  and  the 
counsel  for  defendant  In  error  sliall  furnish  a 
copy  of  his  brief  to  counsel  for  plaintiff  in  er- 
or  at  least  ten  days  before  the  first  day  of 
said  term.  Proof  of  service  of  the  briefs 
must  be  filed  with  the  derk  of  the  court  sev- 
«n  days  prior  to  the  first  day  of  said  term. 
In  case  of  a  failure  to  comply  with  the  re- 
quirements of  this  rule,  the  court  may  con- 
tinue or  dismiss  the  cause,  or  affirm  or  re- 
verse tbe  judgment 

VII.  In  all  criminal  appeals  in  which  the 
territory  or  the  United  States  is  a  party,  and 
in  all  civil  causes  In  which  the  territory  or 
tlie  United  States  Is  a  party,  or  in  which  any 
of  the  property  of  the  territory  or  of  the  Unit- 
ed States  is  Involved,  counsel  shall  serve  their 
briefs  upon  the  attorney-general  or  the  Unit- 
ed States  district  attorney — such  service  to  l)e 
made  as  in  civil  cases,  as  provided  In  rule  VI. 
concerning  the  service  of  briefs  on  other  coun- 
seL 


COURT  CALENDARS. 

vm.  Prior  to  the  commencement  of  each 
term  of  court,  the  clerk  will  send  to  the  at- 
torneys interested  a  printed  copy  of  the  trial 
docket  for  the  term  following,  showing  the 
day  on  which  each  cause  will  be  beard.  AH 
attorneys  Interested  shall  be  notified  by  tbe 
clerk  of  all  orders  of  the  court  concerning 
each  case. 

ARGUMENT— NOTICE  OF. 

,IX.  Attorneys  desiring  to  make  oral  argu- 
ments shall  serve  notice  on  the  clerk  of  their 
Intention  at  least  seven  days  prior  to  the  first 
day  of  the  term.  If  no  such  notice  is  served 
causes  wUl  stand  submitted  on  tbe  printed 
briefs.  No  oral  argument  will  be  heard  on 
motions.*  One  hour  only,  except  with  the 
consent  of  the  court,  shall  be  consumed  in 
the  oral  argument  of  a  cause  by  counsel  for 
either  party. 

ASSIGNMENT  OF  CAUSES. 

X.  Causes  will  be  assigned  for  hearing  in 
their  order  upon  the  appearance  docket,  ex- 
cept as  otherwise  provided  by  law;  but  a 
cause  may,  upon  motion  filed  therefor,  be 
heard  out  of  its  regular  order,  for  special  and 
sufficient  reasons  set  out  In  such  motion. 

CONTINUANCE. 

XI.  A  continuance  in  a  civil  cause,  unless 
otherwise  expressed  in  tbe  ordor,  will  carry  it 
to  the  heel  of  tbe  docket.  A  continuance  in 
a  criminal  appeal  will  carry  it  to  the  next 
term  of  court 

RECORDS. 

XII.  Of  all  causes  in  which  the  supreme 
court  has  original  jnrisdiction,  a  full  record 
shall  be  made.  Of  other  causes,  no  full  rec- 
ord shall  be  made  except  at  the  request  and 
cost  of  the  party  desiring  the  same  to  be 
done. 

Xm.  Tlie  papers  filed  in  each  cause  shall 
be  kept  in  a  package,  on  which  shall  be  en- 
dbrsed  the  title  and  number  of  the  cause,  the 
number  on  the  package  always  corresponding 
with  the  number  on  tbe  appearance  docket 
and  with  the  number  on  the  margin  of  the 
Journal  where  the  orders  in  such  causes  are 
entered. 

COPIES  OF  RECORDS. 

XIV.  Counsel  of  record  in  any  cause  may 
at  all  times  have  free  access  to  all  files  in 
the  office  of  the  clerk  of  tbe  court,  but  no 
files  shall  be  taken  from  the  office  of  the 
clerk  except  upon  the  written  application  of 
an  attorney  of  record  in  the  cause,  and  all 
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papers  so  taken  miut  be  receipted  for  at  the 
time  the  aame  are  received,  and  must  In  all 
Instances  be  returned  within  a  period  of  ten 
days  from  the  time  when  they  are  received 
by  counsel.  But  the  clerk  shall,  prior  to  the 
time  any  papers  are  removed,  at  the  expense 
of  the  party  applying,  make  copies  of  all  rec- 
ords removed  from  the  office  of  said  clerk. 
A  failure  to  comply  with  this  rule  shall  sub- 
ject the  iwrty  so  In  default  to  a  proceeding 
for  contempt;  but  no  flies  shall  be  taken 
from  the  office  of  the  clerk  during  the  ses- 
sions of  the  supreme  court 

EXECUTIONS. 

XT.  EiZecutlon  on  a  judgment  for  costs 
haying  been  returned  unsatisfied,  the  clerk 
may  notify  the  sureties  for  costs,  or  their  ex- 
ecutors or  administrators,  of  such  return, 
and  that,  unless  said  costs  are  paid  within  ten 
days  after  receipt  of  said  notice,  motion  will 
be  made  for  a  judgment  against  them.  If 
good  cause  shall  not  be  shown  why  the  same 
ought  not  to  be  done,  judgment  may  be  en- 
tered against  said  sureties,  or  their  executors 
or  administrators,  for  the  amount  remaining 
unpaid,  for  which  the  plaintiff  In  error  may 
be  liable;  and  execution  may  be  issued  on  | 
such  judgments  as  in  other  cases. 

MOTION— NOTICE  OP. 

XYI.  Orders  for  amending  or  completing ' 
transcripts  and  cases  made,  or  for  reviving, 
reinstating  or  dismissing  causes,  wiU  be , 
made  only  upon  writtoi  motions,  stating  the 
grounds  thereof;  and  at  least  two  days'  no- 
tice thereof  must  be  served  upon  the  oppos- 
ing counsel. 

LICENSING  ATTOENBTS. 

XYII.  Any  practicing  attorney  of  the  dis- 
trict courts  will,  on  motion,  be  admitted  to 
practice  in  this  court  Any  practicing  attor- 
ney of  any  state  or  territory  baring  profes- 
sional business  In  this  court  may,  on  motion, 
be  admitted  for  the  purpose  of  presenting  any 
cause  in  which  he  appears  as  connseL  All 
motions  for  the  admission  of  attorneys  must 
be  presented  to  the  court  at  the  morning  hour 
of  its  session.  Immediately  after  the  first  call 
of  the  docket  for  the  day.  Each  attorney, 
va  being  admitted,  shall  pay  three  dollars  to 
the  clerk,  who  shall  furnish  such  attorney  a 
certificate  of  admission  and  a  printed  copy 
of  the  rules. 

BEHEABING— TIME   AND    MANNER   OF 
APPLICATION. 

XVnL  The  manner  of  applying  for  a  re- 
hearing shall  be  as  follows:  "Within  fifteen 
days  after  an  opinion  Is  filed,  a  party  desir- 


ing a  rehearing  shall  give  actual  notice  In 
writing  to  the  opposing  party,  or  to  his  at- 
torney, of  his  intention  to  make  such  appli- 
cation, and,  within  thirty  days  after  the  fil- 
ing of  an  opinion,  shall  place  on  file  in  the 
clerk's  office  five  printed  copies  of  the  peti- 
tion." 

XIX.  Application  for  a  rehearing  of  any 
cause  shall  be  made  by  petition  to  the  court 
signed  by  counsel,  briefly  stating  the  grounds 
for  a  rehearing  and  the  authority  relied  on 
In  support  thereof.  When  a  rehearing  is 
granted,  notice  shall  be  given  to  the  opposite 
party  of  the  time  when  such  rehearing  will 
be  had,  and  one-half  hour  only  shall  be  al- 
lowed counsel  for  argument  upon  an  applica- 
tion for  rehearing. 

REHEARING— SUPERSEDEAS— STAY  OF 
PROCEEDING. 

XX.  Any  of  the  justices  of  this  court  may, 
in  vacation,  issue  an  order  which  shall  oper- 
ate as  a  supersedeas  in  any  case  which  has 
been  submitted  to  this  court  for  hearing  and 
judgment  whenever  a  re-argument  of  the 
same  shall,  in  their  opinion,  be  advisable. 

XXI.  When  an  opinion  In  any  case  is  flled 
in  vacation,  and  a  petition  for  rehearing  shall 
be  presented  to  either  of  the  justices  of  this 
court  and  he  shall  certify  that  there  is  prob- 
able grounds  for  granting  a  rehearing,  all 
further  proceedings  authorized  by  the  judg- 
ment of  this  court  shall  be  stayed  until  the 
next  term  of  the  court. 

XXII.  Upon  the  affirmance  of  judgment 
executions  may  issue  at  the  option  of  the  par- 
ty, from  this  court  or  If  such  party  elects,  a 
writ  of  procedendo  shall  be  Issued  to  the 
court  below  upon  the  payment  by  the  suc- 
cessful party  of  the  costs  made  by  him  in 
this  court 

MOTIONS. 

XXni.  Motions  may  be  made  Immediately 
after  the  decisions  of  the  court  are  announ- 
ced, but  at  no  other  time,  unless  in  case  of 
necessity,  ot  in  relation  to  a  cause  when  call- 
ed in  course.  Oral  argument  will  not  be 
heard  upon  any  motion,  except  as  provided  in 
rule  IX. 

XXIV.  All  special  motions  shall  be  made 
in  writing  and  ffied  with  the  cleric,  together 
with  the  reason  in  support  thereof,  at  least 
one  day  before  they  shall  be  submitted  to  the 
court  Objections  to  motions  must  also  be 
la  writing;  oral  arguments  will  not  be  heard. 

XXY.  "When  a  motion  Is  Intended  to  be 
based  on  matters  which  do  not  appear  by  the 
record  the  facts  must  be  disclosed  and  sut>- 
ported  by  affidavit" 
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WHEELHR  T.  DONNBLL.     (L.  A.  91.)' 
(Snpreme  Cknirt  oi  California.     Jan.  8,  1896.) 
Court— Afpeixatb  Jciiisdictiom  —  Proobbdisos 

FOB  KEKOTAL   or  PUBLtO  OmCBB. 

A  proceeding  nnder  Pen.  Code,  §  772, 
proridins  for  the  removal  of  la  pablic  officer  for 
misconduct,  on  accusation  presented  to  the  su- 
perior court,  in  whicli  proceeding,  in  case  the 
accusation  is  sustained,  a  judgment  for  $f>00  is 
also  to  be  rendered  for  the  informer,  is  not  ap- 
pealable to  the  supreme  court,  as  a  "case  at 
law"  involTing  a  demand  in  excess  of  $300. 
Beatty,  C.  J.,  and  Temple,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  Loa 
Angeles  county;  Walter  Van  Dyke,  Judge. 

Accusation  filed  by  one  Wheeler  against  J. 
A.  Donnell.  From  the  Judgment  dismissing 
tbe  accusation  on  a  demurrer  being  sustained, 
Wheeler  appeals.     Dismissed. 

R.  H.  Chapman  and  W.  T.  Kendrick,  for 
appellant.  Allen  &  Flint  and  Garrison  & 
Goodrldi,  for  respondent 

OAROUTTB,  J.  This  is  a  proceeding 
brought  against  J.  A.  Doonell,  district  attor- 
ney of  Los  Angeles  county,  by  accusation  un- 
der the  proTlslons  of  section  772  of  tbe  Penal 
Code,  alleging  misdemeanors  In  office.  Tbe 
accusation  was  tried  upon  the  complaint  and 
answer,  and  Judgment  was  rendered  upon 
the  merits  exonerating  tbe  accused  and  dis- 
missing the  complaint.  This  is  an  appeal  by 
the  accuser,  Wheeler,  from  said  Judgment 
ResiKMident  has  moved  to  dismiss  the  ap- 
peal upon  the  ground  that  no  appellate  Juris- 
diction In  such  cases  Is  vested  in  this  court, 
and  this  is  the  only  point  here  iuTOIyed.  In 
Re  Curtis  (decision  filed  Sept  4,  1885)  41  Pac. 
793,  the  question  here  Involved  was  directly 
presented,  and  this  court  dismissed  the  ap- 
peal for  lack  of  Jurisdiction  to  entertain  It. 
The  reasoning  upon  which  the  conclusion  was 
there  arrived  at  is  entirely  satisfactory  to  us, 
and  it  would  hardly  seem  that  further  consid- 
eration of  the  subject  Is  necessary.  That  de- 
cision to  based  upon  the  broad  proposition 
that  the  proceeding  is  a  criminal  one,  not 
prosecuted  by  information  or  indictment  and 
therefore  without  the  appellate  jurisdiction  of 
this  court  That  this  proceeding  is  a  crim- 
inal one,  and  in  its  nature  a  prosecution  for 
crime,  is  evident  by  every  section  of  the 
Penal  Code  found  In  the  chapter  where  this 

1  For  opinion  on  rehearing,  see  43  Pac.  578 
v.4Si-.uu.l — 1 


accusation  Is  authorized.  In  addition  to  this, 
section  15  of  the  Penal  Code  declares:  "A 
crime  or  public  offense  is  an  act  committed 
or  omitted  in  vlolttion  of  the  law  forbidding 
or  commanding  It  and  to  which  is  annexed 
upon  conviction  either  of  the  following  pun- 
ishments: •  •  •  (4)  Removal  from  office." 
In  a  case  like  the  present  one.  If  the  charges 
are  substantiated,  the  court  must  enter  a  de- 
cree that  the  party  accused  be  deprived  of  hl» 
oSlce,  and  also  enter  a  Judgment  in  favor  of 
the  Informer  for  the  sum  of  ?500.  It  is  now 
sought  to  avoid  the  effect  of  the  rule  declared 
in  the  Curtis  Case  by  claiming  tbe  present 
proceeding  to  be  a  case  at  law  In  which  the 
demand,  exclusive  of  Interest,  amounts  to 
$300.  Conceding  a  demand  Is  here  Involved 
amounting  to  $300,  such  fact  of  Itself  la  not 
sufficient  to  vest  this  court  with  Jurisdiction. 
A  demand  in  that  amount  must  be  in  a  "case 
at  law,"  and  here  we  have  no  such  case. 
There  are  many  misdemeanors  punishable  by 
Imprisonment  and  fine  of  (500,  and  it  might, 
upon  similar  lines  of  reasoning,  be  urged  that 
there  was  a  money  demand  of  $500  involved 
in  such  cases,  and  appellate  Jurisdiction  for 
that  reason  be  vested  In  this  court;  but  in 
People  V.  Johnson,  30  Cal.  98,  this  court  In 
construing  the  provision  of  the  constitution 
as  to  its  appellate  Jurisdiction,  said:  "In  view 
of  this  clear  and  precise  division  of  the  sub- 
ject-matter, aside  from  the  ordinary  Import 
of  the  words  'cases  at  law,*  it  is  clear  that 
those  words  only  refer  to  civil,  as  distinguish' 
ed  from  criminal,  cases.  Equity  cases  are 
first  provided  for,  then  civil  cases  at  law,  then 
probate  cases,  and  lastly  criminal  cases." 
This  accusation  charges  a  misfeasance  In  of- 
fice, and  fixes  the  penalty  at  removal  from 
such  office  and  fine.  As  a  matter  of  itolicy, 
the  law  declares  that  this  sum  of  $500,  which 
Is  nothing  more  nor  less  than  a  fine,  shall  go  to 
tbe  informer;  and  that  this  money  goes  to 
the  Informer,  rather  than  into  the  county 
treasury,  is  wholly  immaterial.  Again,  tbe 
main  purpose  of  the  act  is  to  secure  tbe  re- 
moval of  the  officer  guilty  of  unlawful  con- 
duct and  the  money  judgment  provided  for  Is 
purely  Incidental  to  that  purpose.  Smith  v. 
Ling,  68  Cal.  324,  9  Pac.  171.  This  Is  even 
more  fully  apparent  when  we  consider  thnt 
an  accusation  presented  by  the  grand  Jury 

is  not  followed  by  any  money  Judgment  iU/> 
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'.c^tJp  )(,GiaaTlel!lon]  results,,  and  also  from  the 
"  furtUer  fact  ttiat -the' entire  sum  goea  Into  the 
pockets  of  the  Informer.  In  Woods  t.  Var- 
num,  85  Cal.  639,  24  Pac.  843,*  it  is  held  that 
the  accused  la  not  entitled  to  a  jury  trial.  If 
the  case  was  one  at  law.  Involving  more  than 
$300,  such  a  Judgmeat  coold  not  stand. 
Aside  from  the  mooey  judrment  provided  by 
the  section,  the  proceeding  has  no  single  ele- 
ment of  a  "case  at  law."  It  Is  in  no  sense 
a  proceeding  in  the  nature  of  quo  warranto, 
as  was  held  lo  be  the  nature  of  the  action 
In  People  v.  Perry,  79  Oal.  105,  21  Pac.  423. 
The  subject  of  litigation  In  that  case  was 
title  to  the  office.  In  aU  essentials,  that  was 
a  case  at  law.  A  question  of  conflicting 
claims  to  an  office  was  there  presented,  and 
usurpation  was  charged.  There  title  was  de- 
nied. Here  title  is  admitted.  It  was  not 
held  In  that  case  that,  by  reason  of  a  $5,000 
fine  being  authorized  by  the  statute,  there- 
fore this  court  had  appellate  Jurisdiction;  but 
It  was  held  that  a  money  demand  exceeding 
;$300  being  Involved,  and  the  action  being 
substantially  a  quo  warranto  proceeding,  and 
in  Its  nature  a  case  at  law,  therefore  appellate 
Jurisdiction  waa  vested  In  this  court  For 
ihe  foregoing  reasons,  the  appeal  is  dismissed. 

We  conctir:  HARRISON,  J.;  VAN  FLEET, 
J.;  McFARLAND,  J.;  HENSHAW,  J. 

We  fflsaent:   BBATTI,  O.  X;  TEMPLE,  J. 


GUTTBRY  T.  WISHON.     (Sac.  74) 
(Supreme  Court  of  (California.     Jan.  8,  1898.) 

DepartmeBt  1.  Appeal  from  guperioT  aourt, 
Tulare  county;  William  W.  Crou,  Jadge. 

Action  by  Gnttery  Bgainst  Wishon.  Judg- 
ment for  defendant,  and  plaintiff,  appeals.  Ap- 
peal diamiiaed. 

Dag^rett  A  Adams,  for  appellant  B.  W.  Hol- 
latid,  C.  L.  Russell,  G.  W.  Zartman,  and  Davis 
&  Allen,  for  respondent 

PER  (TDRIAM.  Thta  is  a  motion  to  dismlBs 
an  appeal.  Upon  the  anthority  of  In  re  Curtis 
(Oal.)  41  Pac.  793,  and  Wheeler  v.  Donnell  (L. 
A.  91),  this  day  decided  (43  Pac  1).  the  ap- 
I>eal  is  dismiased. 


PEOPLE  V.  8HAUOHNBSST.     (Or.  40.) 

(Supreme  (Court  of  California.     Dee.  26,  1895.) 

Bdkco  Oamb— Larcsitt 

1.  One  who  obtains  possession  of  another's 
money  by  inducing  him  to  put  it  np  on  a  lot- 
tery operated  in  a  bunco  game,  and  with  the 
assurance  that  the  money  would  be  returned 
after  a  certain  number  of  drawings,  the  owner 
not  intending  to  part  with  his  title,  is  punishable 
for  larceny. 

2.  Though,  on  a  trial  for  grand  larceny 
committed  in  the  execution  of  a  banco  game, 
the  court  read  to  the  jury  section  332  of  the 
Penal  Code,  which  has  reference  to  fraudulently 
obtaining  money  by  device,  trick,  etc.,  the  er- 
ror was  cured  by  following  charges  to  the  effect 
that  the  person  obtaining  money  from  another 
by  fraud  or  artifice,  with  the  intention  of  steal- 
ing it, — the  owner  not  intending  to  part  with  his 
title,— is  guilty  of  larceny. 


(Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Edward  A.  Belcher,  Judge. 

John  Shaughnessy  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

A.  B.  Treadwell,  for  tytpellant  W.  F.  Fitz- 
gerald, Atty.  GcD.,  (or  the  Pe<q;>le. 

SEARLS,  0.  An  Information  was  lodged 
against  John  Shaughnessy,  the  defendant  and 
appelant  here,  by  the  district  attorney  of  the 
city  and  county  of  San  Francisco,  charging 
him  with  the  crime  of  grand  larceny,  alleged 
to  have  been  committed  at  said  city  and 
county  on  the  1st  day  of  September,  1894,  by 
the  felonious  stealing,  taking,  and  eariylng 
away  $2,080,  etc.,  the  personal  property  of 
one  Charles  Anderson.  He  was  arraigned 
tried,  convicted,  and  sentenced  to  serve  a 
term  of  four  years  In  the  state  prison  at  Fol- 
aom,  Cal.  B'rom  this  Judgment  and  from  an 
order  denying  his  motion  for  a  new  trial,  the 
defendant  prosecutes  this  appeaL 

A  general  outline  of  the  case,  as  made  by 
the  prosecuting  witness,  Cberies  K  Anderson, 
may  be  stated  thus:  In  July,  1894,  said  An- 
derson made  the  acquaintance  of  the  defend- 
ant Shaughnessy,  who  professed  to  be  fa- 
miliar with  games  and  gaming,  and  who  was 
without  money,  while  Anderson  had,  or  pro- 
fessed to  have,  some  $4,000.  The  prosecuting 
witness  had  a  wheel  of  fortone  manufactured, 
and  there  were  negotiations  hetween  the  par- 
ties looking  to  a  trip  to  South  America  for 
gambling  purposes;  Andersmi  to  furnish  the 
capital,  and  defendant'  the  skill,  the  profits  to 
be  divided.  About  the  last  of  August  a  third 
man,  a  strangor  named  Sampson,  appeared 
on  the  scene,  made  the  acquaintance  of  the 
parties,  and  professed  to  come  from  Soutli 
Africa,  where  he  had  made  money.  Defend- 
ant professed  to  have  seen  Sampson's  funds, 
and  to  know  that  he  had  large  means.  There- 
upon the  three  agreed  to  form  a  ct^iartner- 
shlp,  to  go  to  South  Africa,  open  a  sabxMi,  and 
engage  in  gambling.  An  agreement  was  pre- 
pared, and  on  September  Ist  the  parties  start- 
ed down  town  to  ^ecute  this  agreement  On 
Grant  avenue  they  stoi^ed  at  a  saloon,  at 
the  reqoest  of  Sampson,  to  take  a  drink, 
where  said  Sampson  was  Informed  be  had 
drawn  a  prize  in  a  lottery.  The  parties  then 
went  to  the  lottery  office,  Anderson  objecting, 
but  is  Induced  by  the  others  to  go  upstairs, 
and  to  the  room  where  the  lottery  Is  carried 
on.  They  there  find  a  man  In  charge,  who 
Informs  Sampson  he  lias  drawn  $112,  of 
which  sum  he  pays  him  $110,  and,  after  some 
discussion,  gives  him  lottery  tickets  for  the 
$2,  with  which  he  draws  a  prize  of  some  $20, 
receives  more  tickets  which  he  divides  with 
Anderson,  and  they  proceed  to  another  draw- 
ing, whereupon  Anderson  is  informed  he  has 
drawn  an  "approximate  prize"  of  $500,  but 
that  to  make  it  absolute  some  five  other 
drawings  were  necessary,  and  In  the  mean- 
time, and  as  the  drawings  progressed,  the  lot- 
tery company  had  a  right  to  demand  that  cer- 
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tai»  UMaMneute  be  pirt  np,  as  eTldenee  oC 
good  fatth,  all  of  which  afiseBsmeats  were  to 
be  retnroed  to  the  plajer  at  the  end  of  the 
dmwlngs,  together  with  the  pri2e8  won,  If 
an7.  Special  diatringa  were  then  had,  dur- 
ing which  the  banker  called  opon  Anderson 
for  deposits.  He  seems  to  have  bees  in 
doubt,  bnt  was  assured  by  defendant  and 
Sampson  that  they  onderstood  the  game,  and 
that  K  was  "square  and  fair,"  and  was  assur- 
«d  by  defendant  that  "it  Is  all  right  Tou 
won  that  $500,  and  you  better  stick  to  tt" 
Again  he  was  assured  that  the  money  be  put 
np  was  to  be  returned  In  any  eTent,  and  "that 
he  need  not  hare  any  fears  on  that  score," 
•etc,  whereupon,  after  going  out  rex)eatedly 
for  more  money,  he  placed  in  all  upon  the 
table  some  $2,080,  only  to  be  told  that  at  the 
sixtti  and  last  drawing,  with  but  a  single 
-chance  against  him,  he  had  lost.  The  tottery 
man  refused  to  return  his  money,  and,  upon 
bis  attempt  to  regain  it,  he  was  seized  by  de- 
fendant and  Sampson,  and  held  while  the 
banker  secwred  it,  they  glTlng  as  a  reason  for 
so  doing  that  they  had  seen  one  man  klUed  in 
such  an  attempt,  and  did  not  wish  to  witness 
another  such  tragedy.  We  have  not  attempt- 
ed a  description  ef  the  modus  openimdt  «f  the 
game,  bat  refer  to  the  deserlptioo  as  giyen 
by  an  expert  in  People  t.  Boee,  85  QaL  378, 
24  Pae.  817,  as  conTeyisg  a  fairly  acevtate 
-ddineotion  of  the  atetbod  pwsued  In  the  case 
at  bar.  We  need  not  pursue  the  subject  by 
sfaowijDS  the  devices  used  by  defendant  and 
Sampson  to  prevent  Anderson  fron  calUag 
in  the  police,  and  to  lull  him  Inte  sUeace  ua- 
tU  Sampson  and  the  so-called  banker  left  the 
cMy.  It  Is  sufficient  to  say  there  was  evi- 
desee  sufficlez>t,  if  credited  by  the  Jury,  to 
show  a  consirimcy  on  the  part  of  defoidant, 
Sampaoo,  and  the  manager  of  the  lottery,  to 
cheat  and  defraud  the  proaecuting  witness  9f 
his  money  by  what  Is  fWalliariy  kBonm  as 
the  "bunco-garoie." 

The  ceaiteirtlon  of  connsel  for  appeUant  is 
that  defadant  is  informed  against  for  lar- 
ceny, under  section  4S4  of  the  Penal  Code,  and 
that  the  efvidence.  if  it  shews  the  defendant 
to  be  guilty  of  any  crime  (which  is  not  ad- 
Hittted),  prov«8  it  to  be  that  of  fraudulently 
obtaining  moaey  by  device,  trick,  etc.,  by  the 
use  at  cards,  as  deflned  by  seetioa  832  of 
the  Penal  C<ode,  and,  while  it  is  "posiahed 
as  In  case  of  larceny  of  p<roperty  of  like  val- 
ue," is  not  made  larceny  by  the  Ck>de,  and 
that  a  eoa<viction  of  larceny  cannot  be  had 
for  a  violation  of  said  section.  Tlie  question 
is  not  whether  defendant  could  have  been  in- 
dicted or  informed  against  wider  secticm  882, 
and  convicted  upon  the  evidence  presented, 
but  whether,  under  an  information  charging 
gnuid  larceny  in  the  usual  form,  he  was  prop- 
erty convicted.  There  is  a  class  of  cases  in 
which  a  party  may  properly  be  charged  and 
convicted  of  either  larceny,  or  under  section 
332  of  the  Penal  Code.  People  v.  Frigerio, 
107  CaL  152,  153,  40  Pac.  107.  As  was  said 
<>y  the  oonit  in  People  v.  TomllnsMi,  102 


Cai.,  at  pace  23,  36  Pac.  506:  "Where  one 
honestly  receives  the  possession  of  goods  up- 
on a  trust,  aod,  after  receiving  them,  fraadti- 
leatly  converts  tbsot  t»  his  own  use,  it  is  a 
ease  of  embeszliement  If  the  possession 
has  been  obtained  by  fraud,  trick,  or  device, 
and  the  owner  of  it  intends  to  part  wlUi  his 
title  wiMu  li»  gives  up  the  possession,  the 
effmse,  if  ajay,  is  obtaintag  money  by  false 
pretenses.  But  wbere  the  possession  ha« 
been  obtatned  tibroHch  a  trick  or  device,  with 
the  intent  at  the  time  the  party  receives  it 
to  oonvert  the  same  to  his  own  use,  and  the 
owner  of  the  property  parts  merely  with  the 
posseasloa,  and  not  with  the  title,  the  ofFense 
is  laroeny;"  citing  People  v.  Rascfake,  73  Gal. 
878k  15  Pac.  13;  People  v.  Johason,  91  CaL 
265,  27  Pae.  663;  Peopte  t.  laureaoe,  137  N. 
T.  527,  33  N.  B.  547;  Com.  v.  Lannan.  153 
Mass.  287,  26  N.  B.  85a  This  rule  in  refer- 
ence to  larceny  prevails  alike  In  Blngland  and 
the  United  States.  In  Reg.  v.  Ruaeett,  2  Q. 
B.  312,  decided  In  1892,  Colwidge,  C.  J.,  said: 
"If  the  pessessloB  of  the  money  «c  goods 
said  to  have  been  stolen  has  been  parted 
with,  but  the  owner  did  net  intend  to  pert 
with  the  property  in  tbeao,  so  that  that  vat 
of  the  traasaetlon  is  locempiete,  and  the  part- 
ing with  the  possession  has  been  obtained  by 
fraud,  this  is  IwreeBy."  People  v.  BmaHmaa. 
65  Cak  1S6,  and  People  v.  Bae,  6ft  Cal.  425, 
6  Pac.  1,  are  to  Uke  effect.  The  evidence  in 
the  ease  at  bar  fully  sustains  the  poaitlon 
tbat  Ha  pBoescuting  witaass  did  not  i«teod 
te  part  with  his  property  ia  tiiie  money,  and 
tiiat  it  was  obtained  by  the  rankest  kind 
of  fiacid.  We  repeat  the  teetlmoay  of  Aa- 
dwson:  "All  the  mosey  we  would  be  called 
i>p<»  to  put  up  during  these  dmwlngs,  at  the 
end  vt  the  drawing,  wooiil  be  returned  to  as 
in  full,  in  Biddltion  to  any  priees  we  might 
wtai  in  the  mean  time,— wenld  be  paid  over  to 
us;  but.  If  we  failed  to  put  up  the  moB^ 
that  the  lottery  comiiany  called  for,  that  the 
oompany  vnuid  not  be  called  sposi  to  pay, 
as  that  was  all  the  percentage  he  had."  At 
the  end  eC  tiie  game,  the  witness  says,  "I 
•aw  tbat  I  was  swindled,  and  jumped  up  ami 
tried  to  gr^  for  my  mon^.  Sbaugbneasy 
(defendant]  and  Sampson  grabbed  me  by  the 
arms,  and  pulled  me  back  from  the  table, 
while  the  lottery  man  i)ocketed  the  coin." 
This  testimony  is  without  eooAlct,  except 
that  defendant  toatified  tbat  his  motive  was 
to  prevent  a  difficulty. 

Counsel  also  assigns  as  error  the  reading 
by  the  court  below  to  the  jury  of  the  332d 
section  of  the  Penal  Coda  The  court  stated 
to  the  Jury  as  follows:  "The  contention  on 
the  part  of  the  people,  as  I  understand  it,  is 
that  this  money,  if  taken  at  all  from  the 
prosecuting  witness,  was  taken  by  fraud, 
trick,  and  device.  The  provision  of  our  stat- 
ute is  as  f<^owa"  The  court  then  quoted 
section  3S2,  Pen.  Code.  Had  it  stopped  here, 
It  would  have  been  error,  for  the  reason 
that  the  fraudulent  obtaining  ot  money  by 
the  methods  specified  in  that  section  is  not 

Digitized  by  VjOOQ IC 


PACIFIO  KEPORTEB^YoL  48. 


(Cal 


necessarily  larceny;  but  we  most  read  tbe 
Instructions  of  the  court  together,  and  as  a 
whole,  and  the  court  further  instructed  as 
follows:  "The  law  is  that  when,  by  means 
of  fraud  or  artifice,  or  any  other  kind  of  con- 
trivance, the  possession  of  property  Is  fraud- 
ulently obtained  from  another,  and  the  {tar- 
ty obtaining  this  possession  acquires  It  by 
means  of  this  fraud  and  artifice,  with  the  in- 
tention feloniously  of  stealing  it  when  he 
gets  possession  of  it,  then  tbe  crime  is  lar- 
ceny, provided  the  owner  of  the  property, 
who  has  thus  deposited  and  loses  Its  posses- 
sion, still  remains  the  owner  of  the  property, 
and  has  not  parted  with  hia  title.  One  of 
the  questions,  therefore,  for  the  Jnry  to  con- 
sider In  this  case,  is  whether  there  was  a 
parting  of  the  title  on  the  part  of  the  prose- 
cuting witness.  To  state  the  rule  again:  If 
the  possession  of  the  money  or  goods  said  to 
have  been  stolen  has  been  parted  with,  but 
the  owner  did  not  intend  to  part  with  the 
property  In  them,  ao  that  ttiat  part  of  the 
transaction  is  incomplete,  and  the  parting 
with  the  possession  has  been  obtained  by 
fraud,  that  is  larceny.  Gentlemen  of  the  Ju- 
ry: I  again  Inform  you  that  you  are  the  ex- 
clusiTe  Judges  of  the  facts,  ot  what  has  been 
proven  in  the  case,  and  of  the  credibility  of 
the  witnesses.  It  Is  fco'  you  to  say— First, 
whether  an  offense  has  been  committed;  and, 
secondly,  whether  the  defendant  had  any 
part  in  the  commission  of  It."  When  thus 
taken  together,  and  In  connection  with  the 
other  Instructions  given  In  the  case,  the  law 
was  properly  Interpreted  by  the  court.  The 
instruction  of  the  court  upon  the  question  of 
a  reasonable  doubt  and  a  moral  certainty  are 
not  open  to  Just  criticism.  Upon  the  whole 
record,  the  defendant  appears  to  have  been 
fairly  tried  and  properly  convicted,  and  the 
Judgment  and  orders  appealed  from  should 
be  affirmed. 

We  concur:  VANOLIBF,  0.;  HATNBS,  C 

PER  OURIAM.  For  the  reasons  given  in 
the  f<M«going  opinion,  the  Judgment  and  or- 
ders appealed  from  are  affirmed. 


BUTLER  T.  ASHWORTH  et  «L     (No. 

15,984.) ' 

(Supreme  Court  of  California.     Dee.  80,  180S.) 

JUDOMENTS  FOR  BaMB  TokT—SaTISP ACTION— 

Costs. 

1.  A  landowner  sued  tbe  city  and  the  offi- 
cers thereof,  in  separate  actions,  for  damage  to 
her  land  from  a  broken  sewer,  alleging,  in  the 
suit  against  the  city,  neglect  to  repair,  and,  in 
that  against  the  officers,  neRligpnce  in  making 
the  repair,  but  in  both,  as  the  efficient  cause  of 
damage,  the  same  overflow  of  sewage  from 
tbe  broken  sewer.  Judgments  for  damages 
were  had  in  b^th  actions,  that  against  the  city 
bring  the  greater.  Held,  that  a  satisfaction  of 
the  judgment  against  the  city  was  a  satisfac- 
tion of  that  agitinst  the  officers,  since  they  were 
(or  the  same  tort. 

2.  Where  one  has  sued  persons  Jointly  lia- 

1  For  modification  of  opinion,  see  43  Pac.  886. 


ble  for  a  tort  in  lepamte  actions,  and  obtained 
judgments  in  Irath  for  damages  and  costs,  one 
judgment  being  greater  than  the  other,  on  satis- 
faction of  the  greater  an  order  dii;ecting  satis- 
faction of  the  lesser  mnst  include  the  amount 
awarded  therein  for  costs;  CoAe  Civ.  Proc.  f 
1023,  providing  that  in  such  a  case  no  costs  can 
be  allowed  the  plaintiff  in  more  than  one  of  the 
actions. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
Charles  W.  Slack,  Judge. 

Action  by  Hannah  Butler  against  Thomas 
Ashworth  and  others,  city  officers,  for  dam- 
age caused  by  the  overflow  of  a  sewer. 
There  was  a  Judgment  for  plaintiff  for  dam- 
ages and  costs,  and  defendants  moved  to 
have  the  Judgment  declared  satisfied  by  pay- 
ment of  a  Judgment  obtained  against  the 
city  for  the  same  injuries.  From  an  or- 
der directing  satisfaction  aa  to  damages, 
but  not  as  to  costs,  all  parties  appeal  Re- 
versed, with  directions. 

Geo.  B.  Merrill,  for  plaintiff.  John  H. 
Durst,  Humphreys  &  Welch,  John  T.  Hum- 
phreys, W.  C.  Burnett,  and  Ij.  G.  Burnett,  for 
defendants. 

VAN  FLEET,  J.  Plaintiff  brought  an  ac- 
tion against  the  city  and  county  of  San 
Francisco  alone,  to  recover  damages  to  her 
property  caused  by  a  broken  sewer.  The 
complaint  was  in  two  counts,— the  first  upon 
the  breaking  of  the  sewer,  and  the  neglect 
to  repair  tbe  same,  and  the  second  upon  the 
negligent  and  Improper  manner  in  which 
the  break  was  repaired;  the  proximate  and 
efficient  cause  of  damage  assigrned  in  each 
count  being  the  inundation  of  plaintHTs 
premises  by  the  overflow  from  the  broken 
and  choked-up  sewer,  and  the  damages  al- 
leged in  each  count  being  identical  as  to 
time,  manner,  and  extent.  In  that  action 
plaintiff  recovered  a  Judgment  for  $1,190 
and  her  costs  of  suit  -  Within  two  years  aft- 
er the  bringing  of  that  action,  and  before 
the  satisfaction  of  the  Judgment  therein, 
plaintiff  brought  the  present  action  against 
the  defendant  Ashworth,  as  superintendent 
of  streets  of  said  city,  and  the  other  de- 
fendants, as  his  deputies,  wherein,  in  a  sin- 
gle count,  exactly  similar  in  all  substantia) 
respects  to  the  second  count  in  the  flrst- 
named  action,  she  sought  damages  accru- 
ing to  her  property  through  the  breaking 
of  said  sewer,  the  Immediate  cause  of  dam- 
age assigned  being  the  same  overflow  aa 
that  alleged  in  the  previous  action,  and  the 
damages  alleged  being  as  to  time,  manner  of 
infliction,  and  in  amount  the  same.  In  this 
action  plaintiff  also  recovered  a  Judgment 
for  the  sum  of  $800  damages,  and  $394  costs 
of  action.  Subsequent  to  the  recovery  of  ■ 
this  last  Judgment,  on  the  Ist  day  of  August, 
1893,  the  Judgment  in  the  said  action  against 
the  city  and  county  was  fully  paid,  satisfied, 
and  discharged.  Thereafter  the  defendants 
in  the  present  action  moved  the  court  below 
for  an  order  restraining  and  epjoininx.ttae 
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platntlff  therein  from  Issnlng  or  levying  ex- 
ecution under  the  Judgment  therein,  and 
thbt  said  judgment  be  ordered  satisfied  of 
record,  upon  the  ground  that  plaintiff,  by 
the  payment  and  satisfaction  of  the  Judg- 
ment In  her  said  action  against  the  city 
and  cuunty  of  San  Francisco,  had  been  fully 
compensated  for  the  identical  Injuries  here- 
in counted  upon,  and  was  entitled  to  no 
further  relief  In  the  premises;  that  both  of 
said  actions  were  brought  for  the  same 
cause  of  action,  and  against  several  parties, 
who  might  have  been  Joined  as  defendants 
in  one  action,  and  who  were  all  openly  with- 
in the  state  at  the  time  of  the  commence- 
ment of  the  said  first-named  action.  At 
the  hearing  of  this  motion,  the  facts  sub- 
stantially as  above  recited  were  made  to 
appear,  and  the  court  made  an  order  grant- 
ing the  motion  as  to  the  $800  damages  recov- 
ered, but  denied  it  as  to  the  siun  of  9394 
costs.  Both  parties  excepted  to  the  order 
of  the  court,  and  they  both  appeal,— the 
plamtiff  from  so  much  of  the  order  as  de- 
prives her  of  the  $800  damages,  and  the 
defendants  from  that  part  denying  their 
ri^t  to  satisfaction  of  the  Judgment  as  to 
the  costs. 

It  is  a  Just  and  well-estabUshed  doctrine 
tliat  there  shall  be  but  one  satisfaction  ac- 
-corded  for  the  same  wrong.  If  one  be  in- 
jured by  a  tortious  act,  he  Is  entitled  to 
comi>ensation  for  the  Injury  suffered;  and, 
if  several  persons  are  guilty  In  common  of 
the  tort,  the  Injured  one  has  his  right  of 
action  for  damages  against  each  and  all  of 
the  Joint  tort  feasors,  and  may,  at  his  elec- 
tion, sue  them  individually  or  together.  But, 
when  the  Injury  arises  from  a  single  act,  he 
cannot,  by  suing  each  wrongdoer  alone,  con- 
vert a  Joint  into  a  several  trespass,  and 
thereby  secure  more  than  one  compensation 
for  the  same  injury.  If  he  sue  one  alone, 
and  is  paid  damages  for  the  wrong,  his 
remedy  is  at  an  end,  and  he  is  barred  from 
further  recovery  against  the  others.  1  Suth. 
Dam.  p.  214;  Stone  v.  Dickinson,  5  Allen, 
29;  tJrton  v.  Price,  57  Cal.  270;  Tompltlns 
V.  RaUway  Co.,  66  CaL  163,  4  Pac.  1165. 

But  the  plaintiff,  in  support  of  her  appeal, 
claims  that  this  wholesome  rule  has  no  ap- 
plication to  this  case,  for  the  reason,  as  she 
contends,  that  the  cause  of  action  stated  In 
her  suit  against  the  city  and  that  stated 
against  these  defendants  are  not  the  same, 
and  that  the  defendants  in  the  two  actions 
are  in  no  sense  Joint  tort  feasors.  That  the 
act  relied  upon  as  producing  the  Injury  in 
the  action  against  the  city  was  the  delay  in 
making  repairs  to  the  sewer,— a  mere  omis- 
sion; while  these  defendants  are  charged 
with  an  act  of  commission,— the  making  of 
repairs  in  such  a  negligent  manner  as  to 
directly  conduce  to  the  injury  complained 
«f.  While  the  second  cause  of  action  stated 
in  the  complaint  against  the  city  was  the 
same  as  that  relied  upon  in  this  case,  it  Is 
-claimed  that  the  record  shows  that  no  issue 


I  was  Joined  thereon,  and  that  It  was  solely 
upon  the  first  count  that  plaintiff  recovered 
In  that  action.  Assuming  this  last  fact  to 
be  true,  which  the  record,  however,  falls  to 
show,  it  is,  nevertheless,  perfectly  apparent 
that  plalntlfT's  contention  Is  more  specious 
than  sound,  and  that  there  exists  in  fact  no 
real  difference  between  the  causes  of  action 
stated  in  the  two  actions.  Formal  differ- 
ences there  may  be,  but  in  matters  of  sub- 
stance there  are  none.  In  both  actions  the 
inducing,  proximate  cause  of  damage  and 
injury  alleged  is  the  invasion  of  her  prem- 
ises by  the  overflowing  sewage,  caused  by 
the  broken  and  choked  condition  of  the 
sewer.  That  is  the  essential  fact  alleged 
alike  in  lx>th  counts  of  her  action  against 
the  city,  and  in  the  complaint  in  this  case. 
That  is  the  fact  constituting  the  gist  of  the 
action  in  both  cases,  and,  as  we  have  seen, 
it  was  one  and  the  same  overflow;  in  other 
words,  the  same  fact  which  produced  the 
alleged  damage  in  both  cases.  The  mere 
fact  that  the  sewer  broke  produced  no  in- 
jury to  plaintiff,  nor  did  the  fact  that  it 
was  negligently  repaired.  It  was  In  caus- 
ing the  sewage  to  overflow  plaintiff's  prem- 
ises, and  that  alone,  which  Induced  the  in- 
jury and  gave  plaintiff  her  cause  of  action. 
This  was  the  fault  of  the  city  and  the  de- 
fendants, her  ofllcers,  alike.  Whether  it 
was  caused  by  their  joint  or  several  acts  is 
immaterial.  It  would  be  subordinating  sub- 
stance to  mere  form  to  say  that  these  two 
actions  do  not,  under  the  circumstances, 
rest  upon  one  and  the  same  cause.  This 
being  so,  and  It  appearing  that  plaintiff  had 
been  once  compensated  for  the  Injury  suf- 
fered, the  court  below  was  right  In  denying 
her  a  second  award  of  damages  for  the  same 
act 

But  it  follows,  from  this  conclusion  and 
the  language  of  our  statute,  that  the  order 
of  the, court  did  not  go  far  enough.  Sec- 
tion 1023  of  the  Code  of  Civil  Procedure 
provides:  "When  several  actions  are  brought 
•  *  *  for  the  same  cause  of  action  against 
several  parties  who  might  have  been  join- 
ed as  defendants  In  the  same  action,  no 
cosf^  can  be  allowed  to  the  plaintiff  in  more 
than  one  of  such  actions,  which  may  be  at 
his  election,  if  the  parties  proceeded  against 
In  the  other  actions  were  at  the  commence- 
ment of  the  previous  action  openly  within 
this  state,  but  the  disbursements  of  the 
plaintiff  must  be  allowed  him  In  each  ac- 
tion." The  facts  bring  this  case  strictly 
within  that  provision,  and  made  it  the  duty 
of  the  court  below  to  Include  the  costs  in  its 
order  directing  satisfaction  of  the  judgment. 

The  order  appealed  from  Is  reversed,  and 
the  court  below  is  directed  to  modify  its  or- 
der so  as  to  direct  and  require  the  satisfac- 
tion of  the  judgment  In  full,  Including  both 
damages  and  costs. 


We    concur: 
SON,  J. 


GAKOUTTB,    J.;     HARRI- 
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PBOPLBJ  T.  KNIGHT.    (Or.  42.) 

(Supreme  Court  of  Oalifonia.     Dee.  81,  1886.) 

Rapb— WiTKSM— CROBs-BxAirotAfiOH— Bvisnroa 
— IiiavBOovioiis. 

1.  On  a  proeeentlon  for  rape,  a  phyeician 
who  testified  for  the  prosecution  that  penetra- 
tion would  produce  the  conditions  of  the  parts 
discovered  oy  his  examination  could  be  croea- 
examined  at  to  whether  all  such  cooditlona 
could* not  have  been  caaaed  by  other  thinga, 
though  he  had  stated  that  a  certain  instrument 
would  canse  certain  of  the  conditiona 

2.  Where,  on  a  proeecntion  for  rape,  pros- 
ecutrix testified  «hat  she  was  7  years  of  age 
when  she  came  to  the  state,  and  that  at  the 
time  of  trial  she  was  10  years  of  aee,  and  on 
cross-examination  stated  that  she  did  not  know 
when  she  came  to  the  state,  she  could  be  asked 
by  defendant  what  she  gave  as  her  age  to  her 
school  teacher  after  coming  to  the  state. 

3.  Where,  on  a  proaecution  for  rape  of  one 
who  lived  with  defendant  and  his  wife,  prosecu- 
trix testified  that  the  reason  rtie  dSd  not  com- 
plain nntil  several  days  after  the  oSense  waa 
committed  was  becanae  defendant  bad  made 
her  afraid  of  him  by  throwing  things  at  her  and 
scolding  her,  questions  put  to  her  by  defendant 
to  determine  when  this  treatment  coaimenaad 
should  have  been  allowed. 

4.  In  such  ease  she  could  be  cross-exam- 
ined as  to  whether  defendant  ever  said  anything 
to  her  about  having  intercourse  with  her. 

6.  In  such  a  case,  prosecntrix  having  tsa- 
tified  that  the  wife  went  out  and  left  her  alone 
in  the  house  with  defendant,  and  that  she  was 
afraid  of  him,  she  could  be  asked  on  cross-ex- 
amination why  she  did  not  go  out  with  the 
wife. 

6.  On  a  trial  for  rape,  under  aa  indictment 
Alleging  several  acta  of  intercourse  with  one 
who  lived  with  defendant  and  his  wife,  after 
prosecutrix  testified  that  she  was  compelled  by 
threats  of  the  wife  to  tell  her  of  the  offenses, 
and  that  the  wife  suspected  it  from  finding  her 
trembling,  she  could  be  cross-examined  as  to 
whether  the  wife  saw  her  trembling  after  the 
first  offense,  or  after  the  laat,  er  how  many 
times  she  saw  her  thus. 

7.  On  a  trial  for  rape  of  one  who  lived  with 
defendant  and  his  wife,  where  a  physician 
who  examined  prosecntrix  12  daya  after  the 
ofFense,  testified  that  the  hymen  was  entirely 
absorbed,  and  that,  from  indications,  it  might 
have  disappeared  long  before,  and  prosecutrix 
testified  that  her  only  excuse  for  not  making 
immediate  complaint  was  her  fear  of  defend- 
ant, prosecutrix  could  be  cross-examined  as  to 
whether  any  person  had  intercourse  with  her 
before  defendant, — especially  where  defendant 
claimed  that  the  charge  was  concocted  by  his 
wife. 

8.  Where,  on  a  proaecution  for  tape,  de- 
fendant clairaa  that  the  charge  was  concocted 
by  his  wife,  it  is  error  to  exclude  circumstantial 
evidence  to  support  that  daim. 

9.  On  a  prosecution  for  rape  of  a  10  year 
old  child,  an  instmctioa  asked  by  defendant  on 
the  question  whether  the  child  made  any  out- 
cry at  the  time  of  the  commission  of  the  crime 
is  properly  refused. 

Commisslonera'  dedaloo.  Dqiartmaut  1. 
Appeal  from  sufierlor  court,  Kem  county;  A. 
R.  Cooklln,  Judge. 

JeouB  Knight  was  otrnvlcted  of  rape,  and 
flrom  tba  Judgment  and  an  order  denying 
him  a  new  trial  be  appeals.    Reversed. 

E.  Rousseau  ami  E.  J.  Emmons,  for  appel- 
lant. W.  r.  Plt2gcrald,  Atty.  Gen.,  for  the 
People. 


HAYNES,  O.  Appellant  was  convicted  of 
tbe  crime  of  rape,  and  sentenced  to  impris- 
onment at  Folsom  for  tbe  term  of  19  years; 
and  be  now  appeals  from  said  Judgment,  and 
from  an  order  denying  hla  motion  for  a  new 
trlaL  Tbe  offense  is  charged  to  have  been 
committed  upon  FelUi  Aldama,  a  gM  of  10 
years  of  age,  tbe  granddaaghter  of  app^- 
last's  wiffe.  A|ipdlant  compiaias  of  nnmer- 
ons  rulings  of  the  tumrt  below  upon  questions- 
of  evidence,  and  of  alleged  etrors  In  Instruc- 
tions glToi  and  refused,  and  aim  8peclfle» 
as  a  ground  «f  reversal  tbat  the  evidence 
was  not  Bufficient  to  Justify  tbe  verdict 

I>r8.  Rogers  and  Taggart  made  a  physic- 
al examination  of  the  praaeentlng  witness 
some  tkne  after  tbe  last  alleged  outrage,  bat 
bow  kmg  after  is  uncertain.  Tbe  eiamina* 
tlon  was  made  on  September  7,  1891.  Trin- 
idad Orljalba,  the  offiew  who  arrected  de- 
fendant, and  wlio  appears  to  bare  made  tbe 
complaint,  first  heard  of  It,  as  be  "guess- 
es,"  on  September  2d,  but  bow  long  before 
that  date  tbe  last  of  the  four  alleged  acts 
of  Intsrceurse  ooearred  is  not  precisely  fixed. 
The  girl  testified  upon  the  trial  tliat  sbe  told 
her  grandmother  "about  a  week  after  the  last 
time,"  but  bow  long  a  time  elapsed  after  sbe 
told  her  grandmotber  before  It  was  commuat- 
cated  to  Grljalba  nowhere  appears.  Assum- 
ing that  it  waa  communicated  to  Grijaiba  at 
once,  at  laast  12  days  elapsed  after  the  last 
of  the  four  occurrences  before  tbe  examina- 
tion was  made  by  tbe  physicians.  Tbe  phy- 
sicians  testified  to  certain  conditions  of  tbe 
parts  as  tiiey  found  them  at  tbe  time  of  tbe 
examination,  and  both  concluded  that  the 
producing  canse  must  have  occurred  some 
time  before  the  examination,  but  bow  long 
tbey  could  not  tell.  Dr.  Rogers  was  asked 
by  the  district  attorney  whether  penetratloa 
by  a  man  would  cause  sncta  bruises  and  In- 
flammation as  he  found,  and  he  answered, 
"Tea;  on  a  rbtld  of  that  age."  He  was  after- 
wards cross-examined  by  counsel  for  defend- 
ant, and  that  waa  followed  by  a  redirect  ex- 
asatoartion  by  tbe  district  attorney.  Counsel 
for  defendant,  upon  recross-exainlnation,  ask- 
ed the  following  question:  "Ail  of  tbe  spots, 
and  tbe  disappearance  of  tbe  hymen,  and  all 
the  irritation  yon  saw  there,  cotild  bare  been 
made  by  various  other  things,  could  It  notT" 
This  queBtl(»  was  objected  to  as  being  la- 
competent.  Irrelevant  and  Immaterial,  and 
not  proper  cross-examination.  Tbe  Court: 
"I  think  that  question  has  been  answered 
once.  Let  the  Objection  be  sustained.  Gen- 
tlemen, yon  cannot  cross-fire  on  a  witness 
this  way."  It  Is  true,  some  questions  bad 
been  put  to  the  witness  partly  covering  tbe 
points  ot  tbe  above  interrogatory.  One  wmt 
only  to  tbe  red  spots  testified  to  by  the 
doctor,  and  another  to  the  use  of  a  particular 
instrument,— tbe  finger;  and,  aa  to  tbe  Utter, 
tbe  doctor  replied  that  It  would  not  cause 
tbe  Injuries.  The  question  here,  bowerer, 
covered  all  tbe  iajurlea  and  appeamnoes,  and 
embraced  every  Instrsment  or  means  of 
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dacing  the  Injuries,  aside  from  that  which 
the  proaecutloQ  songht  to  prove  by  the  wit- 
Deas  had  caused  It  The  objection  to  the 
luestion  ^oDld  hava  been  oyerroled. 

Fells  Aldama,  the  prosecuting  witness, 
testified  that  she  was  bom  In  Lower  Cali- 
fornia, where  her  parents  still  reside;  that 
she  was  7  years  old  when  she  left  there;  that 
since  she  came  to  this  state  she  had  llred 
part  of  the  time  with  an  aunt,  and  the  re- 
mainder of  the  time  with  her  grandmother; 
and  that  she  was  10  years  old.  None  of 
these  facts,  except  her  age,  and  that  she  liv- 
ed with  her  grandmother,  were  iMrought  out 
<m  ttie  examination  in  chief,  which  was  ex- 
ceedingly brief,  and  which  gave  no  hint  of 
the  time  when  the  oocsrrenoes  to  which  she 
testified  took  place,— not  even  the  year  in 
which  they  occarred.  Under  these  drcnm- 
stances,  counsel  for  the  defendant  asked 
when  she  first  came  to  Sumner,  but  ^e  was 
unable  to  tell.  She  was  then  asked  as  to 
whether  riie  went  to  school,  and  to  whom  she 
went,  and,  having  named  a  teacher,  was 
asked  the  following  question:  "What  age  did 
you  give  her  as  your  age  when  you  went 
to  school,— when  she  took  your  age  down?" 
An  objection  to  this  question  was  improperly 
sustained  by  the  court 

The  witness  gave  as  a  reason  for  not  teU- 
Ing  her  grandmother  what  had  occurred  that 
she  was  afraid;  that  she  was  afraid  of  him 
before  these  occurrences;  that  "he  was  al- 
ways scaring  me  and  my  grandma,  and  mak- 
ing OS  afraid";  "he  was  always  scolding  na 
and  throwing  things  at  us."  She  was  then 
asked,  "When  did  he  first  commence  throw- 
ing things  at  you?"  and  to  this  qnestion  an 
objection  was  sustained.  Several  other  ques- 
tions, of  a  similar  character,  put  for  the  pur- 
pose (tf  ascertaining  when  the  defendant's 
had  treatment  commenced,  were  also  exclud- 
ed. "Q.  Did  he  ever  talk  to  yon  about  hav- 
ing anything  to  do  with  you?'  An  objec- 
tion to  this  question  was  also  sustained. 
Again,  the  witness  testified  that  her  grand- 
mother went  out,  and  left  her  In  the  hous^ 
with  the  defendant,  and  that  she  was  afraid 
to  stay  with  him,  and  was  then  asked,  "Why 
did  not  you  go  out  with  your  grandmother?" 
An  objection  to  this  question,  and  to  others 
of  similar  Import,  were  also  sustained.  She 
further  testified,  upon  cross-examination, 
that  she  told  nobody  but  her  grandmother. 
"Q.  Did  she  say  anything  to  you  that  made 
yon  ten  It?  A.  Tes,  shr.  Q.  What  did  she 
say?  A.  'She  told  me  she  mistrusted  some- 
thing, and  why  didn't  I  tell  her,  and  she 
wanted  me  to  tell  her.  Q.  Did  she  threaten 
you?  A.  Tes,  sir.  Q.  Did  she  take  out  a 
knife,  and  threaten  to  kill  you  with  It?  A. 
Tea,  sir.  Q.  What  did  you  do  that  made  her 
think  there  was  something  wrong?  A.  Be- 
cause she  found  me  trembling  In  the  kitchen. 
Q.  Did  she  see  you  trembling  that  way  after 
the  first  timer*  To  this  question  It  was  ob- 
jected that  It  was  Incompetent,  irrelevant, 
■nd  iBunatetial,  and  calls  tor  a  conclusion. 


The  Court:  "It  calls  fbr  a  fact,  but,  whether 
the  fact  has  any  bearing  on  th^  case  or  not, 
let  the  objection  be  sustained.  We  must  get 
throi:^^  with  this  case  sometime."  Objec- 
tions were  also  sustained  to  each  of  the  fol- 
lowing questions:  "Did  she  ask  you  whether 
or  not  there  was  anything  the  matter  with 
you  after  the  first  time?  Did  she  discover 
there  was  anything  the  matter  with  yon 
until  after  the  fourth  time?  How  many 
times  did  she  say  she  found  you  trembl^g?" 
We  tUnk  all  these  questions  were  proper, 
and  that  the  rulings  of  the  court  were  errone- 
ous, and  unreasonably  restricted  the  cross- 
examination  of  the  witness.  An-  objection 
was  also  sustained  to  the  following  question 
to  tills  witness  upon  crass-examination,  "Had 
anybody  else  'done  so  before?"  It  is  true 
that,  if  the  defendant  had  committed  the  act 
charged,  the  fact  that  some  one  else  had  done 
BO  before  would  be  wlK^y  Immaterial.  But 
Dr.  Rogers  had  testified  to  certain  conditions 
of  her  person,  and,  among  other  things,  he 
was  asked  the  following  question:  "In  regard 
to  no  Appeutunce  of  the  hymen,  would  that 
indicate  recent  rupture,  or  a  long  time  be- 
fore? A.  It  was  entirely  absorbed,  and  that 
might  have  disappeared  before.  The  Indlea- 
tions  are  that  it  would  have  disappeared  be- 
fore. Ttie  margins  ctf  the  rupture  had  en- 
tirely disappeared."  So  far  as  can  be  deter- 
mined from  the  testimony  of  the  girl,  the  al- 
leged acts  of  lntercoiu«e  wtth  the  defendant 
followed  each  other  with  intervals  of  only 
a  few  days;  and,  If  viewed  solely  in  the 
light  of  the  evidence  of- the  doctor,  it  Is  by  no 
means  clear  that  the  question  was  either  im- 
material or  Irrelevant.  Besides,  she  testi- 
fied that  she  did  not  tell  her  grandmother  be- 
cause of  her  fear  of  the  defendant;  and  If, 
in  reply  to  the  question,  sibe  had  admitted 
that  the  defendant  was  not  the  first  person 
who  had  intercourse  wtth  her,  and  She  had 
not  disclosed  the  fact,  it  would  go  far  to- 
wards discrediting  her  statement  of  the  rea- 
son for  not  Informing  her  grandmother  of  de- 
fendant's conduct  Or  If,  on  the  other  hand, 
she  had  disclosed  such  prior  assaiflt  by  an- 
other, and  if  the  dalm  of  defendant's  counsel 
that  this  prosecution  was  Incited  by  the 
grandmother  of  the  child  without  cause,  the 
condition  of  the  child  as  found  by  the  doctor, 
though  produced  by  another,  could  readily 
be  used  to  fasten  the  wlme  upon  the  defend- 
ant. In  view  of  these  facts  which  may  have 
existed,  and  not  because  the  prior  crime  of 
another  absolved  the  defendant,  if  he  were 
In  fact  guilty,  the  objection  should  have  been 
overruled. 

In  regard  to  defendant's  effort  to  Introduce 
evidence  that  the  charge  against  him  was 
concocted  by  his  wife,  the  grandmother  of 
the  child,  the  court  and  counsel  seem  to 
have  misunderstood  each  other  from  the  be- 
ginning to  the  end.  Under  some  of  the  prop- 
ositions of  counsel,  the  evidence  should 
have  been  admitted,  and,  under  some  of  the 
statements  of  the  court,  it  might  have  been 
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admitted.  The  colloquy  Is  too  long  to  be  stat- 
ed here,  but  pne  or  two  paragraphs  may  be 
stated:  At  foUo  142  counsel  said:  "We 
want  to  prove  that  the  grandmother  has  con- 
cocted the  story,  and  has  trained  this  child 
to  swear  to  It  We  don't  suppose  we  can 
prove  all  those  things,  but,  from  what  we 
think  we  can  prove,  we  want  the  Jury  to  In- 
fer the  rest"  We  suppose  that  counsel  meant 
that  he  could  prove  certain  circumstances, 
from,  which  the  main  fact  must  or  might  be 
inferred.  In  other  words,  he  confessed  his 
inability  to  prove  by  direct  evidence  the  ulti- 
mate fact,  but  that  he  expected  to  be  able 
to  prove  it  by  circumstantial  evidence.  The 
fact  Itself  being  material  and  relevant,  any 
evidence,  whether  direct  or  drcumstantltd, 
tending  to  prove  the  ultimate  fact,  was 
competent  In  one  of  the  statements  of  the 
court  reference  was  made  to  the  question  of 
a  conspiracy  between  the  grandmother  and 
the  child,  but  a  subsequent  statement  shows 
that  the  court  did  not  use  the  word  "con- 
spiracy" in  the  sense  that  the  child  aided 
in  concocting  the  story.  The  court  said:  "If 
you  state  to  the  court  that  your  intention 
Is  to  connect  this  child  with  It  either  as  an 
active  participant  or  an  instrument  in  the 
hands  of  the  grandmother,  I  will  permit 
that  question.  Mr.  Rousseau:  I  will  make 
this  statement  about  it,  that  we  cannot  prove 
the  actual  training,  but  we  can  prove  it  from 
the  circumstances  only.  The  Court:  Do  you 
propose  to  show  to  this  jury  that  the  grand- 
mother has  educated  the  child  up  to  this 
story?  Mr.  Rousseau:  Tes;  I  cannot  show 
the  actual  training.  The  Ck>urt:  Then  it  is 
an  inference  you  want  the  Jury  to  draw? 
Mr.  Rousseau:  Tes;  It  is  an  Inference.  The 
Court:  Let  the  objection  be  sustained." 
Other  parts  of  the  colloquy,  which  covers 
several  pages  of  the  transcript  show  that 
when  counsel  said  he  could  not  show  the 
"actual  training,"  he  meant  that  he  did  not 
have  direct  or  primary  evidence  of  the  fact 
One  step  in  the  proposed  evidence  was  the 
alleged  Jealousy  of  the  grandmother,  the 
wife  of  the  defendant  What  other  facts 
counsel  expected  to  show,  tending  to  sustain 
the  alleged  training  of  the  child,  does  not 
appear.  His  offer,  however,  embraced  In  his 
statements  above  quoted  was  proper,  and  be 
should  have  been  allowed  to  Introduce  any 
competent  evidence,  whether  direct  or  cir- 
cumstantial, which  tended  to  prove  the  ulti- 
mate facts  stated. 

In  relation  to  the  Instruction  requested  by 
defendant  touching  the  point  whether  the 
girl  made  any  outcry,  it  need  only  be  said 
that,  being  under  the  legal  age  of  consent 
her  consent  to  the  act  could  not  change  its 
character.  If  it  were  shown  that  she  did 
cry  out,  it  would,  of  course,  tend  to  corrob- 
orate her  story,  while  the  failure  to  do  so 
would  not  necessarily  show  that  the  defend- 
ant was  not  guilty,  since  her  silence  would, 
in  the  absence  of  other  circumstances,  only 
tend  to  show  her  consent    It  may  be  said. 


however,  that  her  condition,  as  testlfled  to 
by  the  physicians,  would  render  it  highly 
Improbable  that  these  acts  could  have  been 
perpetrated  without  producing  such  pain  as 
to  cause  her  to  cry  out  unless  prevented  by 
threats  or  other  means;  and,  while  such  cir- 
cumstances would  furnish  proper  grounds 
for  an  argument  to  the  jury,  it  is  not  per- 
ceived that  any  proposition  of  law  is  Involv- 
ed, making  an  instruction  directly  upon  the 
point  necessary,  while  all  that  could  be 
properly  said  was  covered  by  the  more  gen- 
eral Instructions  given. 

Questions  touching  the  affidavits  presented 
In  support  of  the  motion  for  new  trial  need 
not  be  noticed,  In  view  of  the  conclusion 
we  have  reached.  The  Judgment  and  order 
appealed  from  should  be  reversed,  and  a 
new  trial  granted. 

We  concur:    VANCLIEF.O.;  SEABLES,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  granted. 


SEHORN  V.  WILLIAMS,  County  Auditor. 

(No.  18,356.) 

(Supreme  Court  of  California.     Dec  31,  1895.) 

CooNTiKB—  Claims— Duty  or  Auditor  to  Draw 

Wabbakt. 

1.  County  Oovernment  Act  (St  1891,  p. 
322),  §  113,  requires  a  county  auditor  to  draw 
warrants  for  claims  "legally  examined,  allow- 
ed and  ordered  paid  bj  the  I>oard  of  supervis- 
ors," when  he  has  received,  as  required  by  sec- 
tion 20,  Bubd.  4,  a  properly  certified  list  of  the 
claims  allowed.  Section  45  requires  warrants 
drawn  by  order  of  the  county  supervisors  to 
specify  the  liabilities  for  which  they  were 
drawn,  and  wlien  they  accrued.  Held,  that  it 
is  the  duty  of  a  county  auditor  to  draw  his 
warrant  for  a  claim  on  a  certificate  of  super- 
visors giving  the  name  of  the  claimant  and 
amount  of  the  claim,  and  stating  that  it  has 
been  duly  allowed,  thongh  it  does  not  state  what 
the  claim  was  for,  nor  when  it  accrued. 

2.  County  Government  Act  (St  1891,  p. 
311),  i  41,  requiring  a  claim  against  a  county  to 
be  itemized,  "giving  names,  dates  and  particu- 
lar services  rendered,"  before  it  can  be  allow- 
ed, is  directed  to  the  board  of  supervisors  alone, 
and  does  not  control  the  county  auditor  in  draw- 
ing warrants  for  claims  allowed. 

Department  1.  Appeal  from  superior  court, 
Glenn  county;  Seth  MilUngton,  Judge. 

Application  by  W.  A.  Sehom  against  one 
Williams,  county  auditor,  for  writ  of  manda- 
mus to  compel  defendant  to  draw  &  warrant 
for  a  claim  duly  allowed  against  the  county. 
From  a  Judgment  allowing  the  writ  defend- 
ant appeals.    Affirmed. 

Charles  L.  Donohue,  for  appellant  Ben. 
F.  Gels,  for  respondent 

HARRISON,  J.  The  plaintiff  presented  to 
the  board  of  supervisors  of  the  county  of 
Glenn  a  claim  for  $(iO,  properly  itemized  and 
verified,  for  services  rendered  by  him  under 
a  contract  with  the  county  for  carrying  meals 
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to  tlie  connty  Jail;  and  the  s^me  was  allow- 
«>d  by  the  board  at  Its  session  May  10,  18»3, 
and  ordered  paid  oat  of  the  common  fund, 
and  the  auditor  was  directed  to  draw  his 
warrant  for  said  sum  in  favor  of  the  plain- 
tiff. Upon  a  demand  by  the  plaintiff  for  said 
warrant,  the  defendant,  Who  was  the  auditor 
of  the  county,  refused  to  draw  the  same,  and 
thereupon  the  plaintiff  Instituted  this  pro- 
ceeding for  a  mandate  compelling  him  to 
draw  the  warrant 

Section  113  of  the  county  goyemment  act 
(St.  1891,  p.  322)  provides:  "The  auditor 
must  draw  warrants  on  the  county  treasurer 
in  favor  of  all  persons  entitled  thereto,  in 
payment  of  all  claims  and  demands  chargear 
ble  against  the  county,  which  have  been 
legally  examined,  allowed  and  ordered  paid 
by  the  board  of  supervisors;  provided,  how- 
ever, that  the  auditor  must  not  draw  a  war- 
rant on  the  county  treasurer  in  favor  of  any 
person  until  said  auditor  shall  have  received 
from  the  clerk  of  the  board  of  supervisors 
the  certified  list  mentioned  In  subdivision  4, 
section  20,  of  this  act"  The  "certified  list" 
herein  referred  to,  and  which  the  clerk  is  re- 
quired to  deliver  to  the  auditor,  is  a  list  "of 
all  claims  allowed  and  orders  made  for  the 
payment  of  money,  giving  the  name  of  the 
claimant  or  payee  named  in  the  claim  or  or- 
der, the  amount  and  date  of  each  claim  or 
order,  and  the  date  of  the  allowance  there- 
of." In  the  present  case  the  clerk  delivered 
to  the  auditor  a  list  in  which  was  given  the 
name  of  the  plaintiff  and  the  amount  al- 
lowed, in  the  following  form: 

Anyt. 
Allowed. 


Name  ol  What  tor. 

Daimant. 
^rboni.  W.  A. 


Amt.  ol 
aalm. 


»«0. 


Under  the  beading  "What  for"  there  bad 
been  written  "Jailer,"  and  under  the  heading 
"Amount  of  Claim"  there  had  been  written 
••$60."  But  before  the  list  was  delivered  to 
the  auditor  these  items  had  been  erased,  by 
drawing  lines  through  the  words. 

It  is  contended  on  behalf  of  the  auditor 
that  he  was  not  required  to  draw  his  war- 
rant for  the  reason  that  the  list  delivered  to 
him  by  the  clerk  does  not  specify  the  liabili- 
ty for  which  the  claim  was  allowed  by  the 
board  of  supervlsotB.  The  statute  does  not, 
however,  require  the  clerk,  in  the  list  which 
he  delivers  to  the  auditor,  to  specify  the  lia- 
bility for  which  the  claim  was  allowed.  The 
auditor  is  required  by  section  113  to  draw 
his  warrant  In  favor  of  every  person  whose 
claim  "has  been  legally  examined,  allowed 
and  ordered  paid  by  the  board  of  super- 
visors." If  he  has  received  from  the  clerk 
a  properly  certified  list  of  the  claims  allowed, 
he  must  upon  demand,  draw  his  warrant  in 
favor  of  the  claimant  whose  name  is  found 
therein.  The  provision  In  section  41  of  the 
act  requiring  the  claim  to  be  itemized,  "giv- 
ing names,  dates  and  particular  services  ren- 
dered," before  it  can  be  allowed,  Is  directed 
to  the  board  of  supervisors  alone,  and  there 
is  no  provision  in  the  county  government  act 


giving  to  the  auditor  a  revisory  control  over 
their  action.  McFarland  v.  McCowen,  98 
CaL  329,  33  Pac.  113.  The  provisions  of  sec- 
tion 45  and  section  114  do  not  justify  the 
auditor  in  withholding  the  warrant  merely 
because  the  clerk  shall  not  have  certified  the 
items  of  the  claim,  or  the  liability  for  which 
It  was  allowed.  These  sections  are  as  fol- 
lows: 

"Sec.  45.  Warrants  drawn  by  order  of  the 
8Ui)ervlsors  on  the  county  treasury  for  the 
current  expenses  during  each  year  must 
specify  the  liability  for  which  they  are 
drawn,  and  when  they  accrued,  and  must  be 
paid  In  the  order  of  presentation  to  the  treas- 
urer." 

"Sec  114.  All  warrants  must  distinctly 
specify  the  liability  for  which  they  are 
drawn,  and  when  it  accrued." 

The  statute  does  not  prescribe  the  mode 
in  which  the  auditor  shall  ascertain  the  facts 
which  will  enable  him  to  comply  with  the 
provisions  of  these  sections  relating  to  the 
form  of  the  warrant;  and,  in  the  absence  of 
any  provision  therefor,  It  is  his  duty  to  take 
such  steps,  or  obtain  such  information,  as 
will  enable  him  to  properly  comply  with  the 
sections.  In  the  present  case  he  testified 
that  after  he  had  received  the  certified  list, 
and  before  the  plaintiff  demanded  his  war- 
rant,—being  in  doubt,  by  reason  of  the  era- 
sures in  the  list,— he  ascertained  by  inquiry 
from  the  county  clerk  that  the  plaintiff's 
claim,  as  it  appears  on  that  list,  had  been 
allowed  and  ordered  paid  by  the  board  of 
supervisors.  Upon  receiving  this  informa- 
tion, his  duty  to  draw  the  warrant  was  clear. 
The  Judgment  and  order  are  affirmed. 

We  concur:  QABOUTTE,  J.;  VAK  PLBBT, 


Bx  parte  NICHOLS.    (Or.  81.) 
(Supreme  Court  of  California.     Jan.  2,  1896.) 

RsVORHATonT  SOHOOI. — (30KgTITnT10NAL  LaW. 

1.  Act  March  11,  1889  (St.  1889,  pp.  100- 
106),  entitled  "An  act  to  establish  a.  scnool  of 
Industry,"  and  providing  for  the  detention  there- 
in of  minors  guilty  of  criminal  oflfenses  until 
majority,  which  may  be  a  longer  period  than 
the  term  of  imprisonment  in  the  county  jail  pro- 
vided for  such  offenses,  is  not  unconstitutional 
as  providing  unequal  punishments  for  the  same 
offense. 

2.  The  fact  that  Act  March  11,  1889  (St 
1888,  pp.  100-106).  creating  the  Preston  school 
as  a  reformatory  for  minors  guilty  of  criminal 
offenses,  provides  for  the  transfer  thereto  from 
any  state  prison  of  minors  nnder  18  years  of 
age  on  recommendation  of  the  prison  direct- 
ors and  the  approval  of  the  governor,  and  gives 
such  minors,  when  discharged  from  the  scnool, 
the  "benefits  and  immunities"  of  its  other  in- 
mates, does  not  make  the  school  a  state's  prison. 

In  bank.  Ex  parte  proceedings  by  William 
Nichols  for  discharge  on  writ  of  habeas  cor- 
pus from  a  reformatory.     Writ  dismissed. 


N.  S.  Wirt,  for  petitioner, 
gerald,  for  respondent 


Atty.  Gen.  Fltz- 
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HcFARLAND,  3.  Tbe  petitlonsr,  William 
Nichols,  askB,  on  a  writ  of  habeas  corpus,  to 
be  discharged  from  the  cuBtody  of  Carl  Bank, 
superlntendeat  of  the  Preston  School  of  In- 
dustry, situated  in  Amador  county.  He  was 
convicted  In  a  Justice's  court  of  petit  larceny, 
and,  being  under  the  age  of  18  years,  the  Jus- 
tice adjudged  that  he  was  a  fit  subject  for 
commitment  to  said  school,  suspended  Judg- 
ment, and  committed  bim  to  said  school  un- 
til he  should  be  21  years  old,  unless  sooner 
legally  discharged.  The  commitment  wia 
aptH'oved  by  the  superior  Judge  of  die  county, 
as  provided  by  sectloa  1-6  of  an  act  entitled 
"An  act  to  establish  a  school  of  toduBtry," 
approved  March  11,  1889,  under  which  act 
the  proceedings  here  complained  of  were  had. 
St.  1889,  pp.  100-109.  Petttioner  aasails  the 
constitutionality  of  said  statute  mainly  upon 
the  grounds  that  it  Is  unequal  in  its  opera- 
tion, because  under  it  an  adult  can  be  pun- 
ished for  petit  larceny  by  Imprisonment  in 
the  county  Jail  for  only  six  months,  while  a 
minor  may,  for  the  same  offense,  be  sent  to 
said  school  for  a  much  longer  period;  that  a 
justice's  court  has  no  Jurisdiction,  In  such  a 
case,  to  Impose  Imprisonment  for  more  than 
six  months;  that  the  statute  is  a  special  law 
regulating  Jurisdiction  of  a  Justice's  court, 
etc.  These  and  irtmllar  objections  to  the  stat- 
ute are  answered  against  petitioner's  conten- 
tion by  the  case  of  Ex  parte  LiddeU,  03  Gal. 
(83,  29  Pac.  251.  -That  case  Involved  the  va- 
lidity of  the  act  by  which  the  Whittier  Re- 
form School  was  established  (St.  1889,  p.  Ill), 
and  its  provisions,  so  far  as  these  questions 
are  concerned,  are  similar  to  those  of  the  stat- 
ute here  under  review.  In  answer  to  similar 
objections  there  made,  this  court,  in  bank, 
through  l^atterson,  J.,  said:  "There  can  be 
no  question  as  to  the  power  of  the  legislature 
to  provide  for  the  detenti^m  and  education  of 
Juvenile  offenders,  as  It  has  done  In  this  act; 
and  the  provisions  of  the  act  are  not  obnox- 
ious to  the  criticism  that  It  presort bea  unjust 
or  unequal  penalties.  It  Is  true,  the  term  of 
detention  at  the  reform  school  may  be  made 
greater  by  the  Judgment  of  the  court  than  the 
term  of  the  Imprisonment  In  the  county  jail 
or  in  the  state  prison  for  the  same  offense 
would  be;  but  it  cannot  be  said  that  the  pun- 
ishment inflicted  is  greater  than  could  be  put 
upon  an  adult  for  the  same  oflFense.  The  ob- 
ject of  the  act  is  not  punishment,  but  refor- 
mation, discipline,  and  education.  Pen.  Code, 
i  12.  While  detained  for  a  longer  period,  per- 
haps, than  he  would  be  if  sent  to  state  prison 
or  the  county  Jail,  the  conditions  surround- 
ing the  child  are  vastly  different  He  is 
given  the  opportunity  and  Instruction  to  learn 
a  trade,  and  qualify  himself  for  the  duties 
of  citizenship,  so  that  at  the  end  of  his  term 
he  will  go  out  prepared  to  take  care  of  him- 
self and  those  dependent  upon  him,  without 
the  odium  which  attaches  to  an  ex-convlct 
There  Is  no  doubt  of  the  power  of  the  state 
to  make  and  enforce  provlslonB  for  the  com- 
pulsory education  of  all  chUdren  within  the 


state;  and  It  ISteqnally  clear  that  the  BtBt» 
may  arrest  the  downward  tendency  of  thosfr 
who  have  ofltended  agsUnst  its  laws,  and 
manifested  a  disposition  to  follow  a  criminal 
career,  by  placing  tbem  In  an  institution 
where  they  will  receive  tiie  care,  education, 
and  discipline  necessary  to  prepare  them  for 
honorable  citizenship."  It  is  contended  that 
under  a  certain  provision  concerning  the  Pres- 
ton school  which  is  not  contained  in  the  act 
creating  the  Whittier  school,  sending  the  pe* 
tlUoner  to  the  latter  school  was  in  fact  send- 
ing him  to  a  state  prison,  and  thus  maldng  a 
felcm  of  him,  which  tiie  Justice's  court  hack 
no  Jurisdiction  to  do.  But  this  contentioi» 
cannot  be  malBtained.  The  provision  in  ques- 
tion is  that  any  boy  under  18  yeara  old  wh» 
is  serving  a  sentence  in  any  state  prison.  Mid 
who  shall  be  deemed  a  fit  subject  for  train- 
ing In  said  school,  may,  upon  the  recommen- 
dation of  the  board  of  prison  directors,  and 
the  approval  of  the  governor,  be  transferred 
to  said  school;  and  that  said  boy,  "when  hon- 
orably discharged  from  said  school,  as  here- 
inbefore provided,  stiali  be  entitled  to  sucb 
benefits  and  immunities  as  are  provided  for 
the  other  Inmates  of  the  instftutlon."  Tak- 
ing a  boy  out  of  the  state  prison  and  putting- 
him  in  the  school,  with  the  "benefits  and  Im- 
munities" of  its  other  inmates,  is  certainly 
not  turning  the  reform  school  Into  a  state- 
prison.  It  is,  in  fact,  a  commutation  by 
the  govemOT;  and  the  boys  thus  sent  to  the- 
school,  if  honorably  discharged,  are  "released 
from  all  penalties  and  disabilities  resulting- 
from  the  offenses  or  crimes  for  which  they 
are  committed."  The  petitioner  is  remanded,, 
and  the  writ  dismissed. 

We  concur:  BBATTX,  O.  J.;  GAROXJTTBJ,. 
J.;  VAN  FLEET,  J.;  HARKISON,  J.;  TEM- 
PLE, J.;  HENSHAW,  J. 


YISALIA  ft  T.  R.  CO.  ▼.  HTDB.     (Sac  {».> 

(Supreme  Court  of  Oalifomia.    Dec.  81,  1S96.> 

COBFOBATB  Stock— Assessments— Tbaitsfbb—Li- 
ABiLrrr  of  Trassfbrror- Actios  on 

ASSBSSMIXT — DbFBNSKS. 

1.  After  a  transfer  of  corporate  stock  ha» 
been  duly  made  on  the  books  of  the  company, 
the  transferee  becomes  liable  on  assessments. 

2.  An  assignment  of  corporate  stock  after 
the  levy  of  an  assessment  on  the  same  will  not 
relieve  the  assignor  from  liability  on  the  assess- 
ment, where  no  formal  transfer  was  made  oik 
the  books  of  the  company. 

8.  Where  a  corporation  is  anthorized  to- 
levy  assessments  to  n>eet  its  outstanding  obliga- 
tions, a  stockholder  cannot  defend  an  action  OO' 
an  assessment  on  the  ground  that  the  obligatioik 
was  created  before  he  became  a  Bto(^holaer, 

4.  It  is  no  defense  to  an  action  against  » 
stockholder  by  a  corponation  authorized  to  levy 
assessments  to  meet  outstanding  obligations,, 
and  whose  directors  were  given  discretion  to  re- 
quire assessments  or  to  resort  to  the  corporate- 
pn>p«t7  in  jpayment  of  such  obligations,  that 
the  corporation  had  sufficient  proper^  to  meet 
the  obligations  forming  the  basis  of  ue  asa«B»- 
ment. 
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Department  L  Appeal  from  soperlor  eourt, 
Tulare  county ;  Wheaton  A.  Gray,  Judge. 

Action  by  Tiaalla  &  Tulare  Railroad  Com- 
pany against  R.  B.  Hyde  im  an  assessment 
of  corporate  stock.  Judgment  for  pMatitt, 
and  defendant  appeals.    Affirmed. 

Lambenson  &  Mlddlecoff,  for  appellant. 
Hannah  &  Miller,  for  respondent. 

HARRI80K,  J.  Tbe  plaintiff  Is  a  corpo- 
ration onder  the  la-ws  of  this  state,  for  tbe 
purpose  of  constructing  and  operating  a  rail- 
road between  the  city  of  VlsfUla  and  the 
town  of  Tulare,  and  was  Incorporated  No- 
vember 1, 1887,  with  a  capital  stock  of  flOO,- 
000,  divided  into  1,000  ibaXB  of  $100  each, 
all  of  which  was  Subscribed  for,  and  upon 
each  Mliare  <^  which  stock  there  had  been 
paid  Inte  the  coriwratlon  the  sum  of  $50. 
On  March  28, 18H,  tbe  directors  of  the  cor- 
poration levied  an  assmsttcat  af  flO  upon 
each  share  of  the  capital  stock,  and,  la  the 
order  levying  the  assessment,  fixed  a  day  on 
which  the  stock  would  be  delinquent,  and 
also  a  day  for  tbe  sale  of  the  deHnqoent 
stock.  After  the  day  Q>eclfled  for  declaring 
the  stock  delinquent,  and  before  the  sale, 
tbe  board  of  directors,  by  an  order  In  that 
l)cbalf,  elected  to  waive  and  abandon  further 
proceedings  for  the  collection  of  the  assess- 
nient  by  a  sale  of- the  stock,  and  to  proceed 
by  action  to  recover  the  amount  that  should 
be  delinquent  November  29,  1890,  the  de- 
fendant became  the  owner  of  100  shares  of 
the  capital  stock,  which  had  been  originally 
subscribed  for  by  Thomas  Orelghton,  and  <« 
that  day  a  certificate  for  said  100  shares  of 
stock  was  issued  to  and  received  by  him, 
and  he  was  then  registered  on  the  books  «f 
the  plalntlfr  as  the  owner  thereof,  and  has 
since  remained  registered  as  such  stockhold- 
er. The  present  action  Is  brought  to  recov- 
er from  him  the  amount  of  the  assessment, 
by  virtue  of  the  provisions  of  section  349  of 
tie  ClvD  Code.  The  answer  to  the  com- 
plaint does  not  qnestlon  the  regrularity  of  the 
steps  taken  In  levying  the  assessment,  or  In 
the  election  of  the  plaintiff  to  proceed  by  ac- 
tion to  collect  the  same,  or  that  the  plaintiff 
was  indebted  In  an  amount  greater  than  the 
amonnt  of  the  assessment,  but  sets  up  as 
Bpedal  defenses  that,  at  the  time  the  plain- 
tiff Incurred  the  liability  for  which  he  al- 
leges the  assessment  was  levied,  he  was  not 
a  stockbolder;  that,  prior  to  the  commence- 
ment of  the  action,  he  had  sold.  Indorsed, 
and  delivered  the  shares  of  stock  to  another 
person;  and  that,  at  the  time  of  levying  tbe 
assessment,  the  plaintiff  had  sufflclent  protV' 
erty  with  which  to  meet  an  of  its  obliga- 
dou,  without  levying  an  assessment  there- 
for. TAe  pUdntW  had  Judgment,  and  the 
defesdaat  has  appealed. 

%  By  parchasing  the  stock  from  Orelgh- 
ton, sBd  caoslng  a  transfer  thereof  to  Mm- 
xelf  to  be  altered  upon  the  books  of  the 
oalntar,  tiie  defendant  was  substituted  toe 
CrelslitOB  as  a  stockholder  oC  the  corpora- 


tion, and  thereafter  held  the  shares  on  the 
same  conditions  and  subject  to  the  same  ob- 
ligations as  did  Creighton  prior  to  the  trans- 
fer. Mor.  Corp.  §  150;  Cook,  Stock  &  S. 
S  256;  HaU  v.  Insurance  Co.,  5  Gill.  484; 
Railroad  Co.  v.  Boorman,  12  Conn.  530;  Up- 
ton V.  Hansbrough,  8  Biss.  417,  Fed.  Cas.  No. 
16,801;  Mining  Co.  v.  Bagley,  14  Mich.  501. 
In  the  case  last  cited,  the  court  say:  "The 
very  essence  of  a  corporation  consists  in  Its 
corporate  succession,  which  In  stock  compa- 
nies Is  kept  up  by  the  substitution  of  one 
owner  for  another  in  the  proprietorship  of 
shares.  If  tbe  original  stockholders  stand 
under  different  relations  to  the  company 
from  their  assigns,  the  corporation  Itself 
loses  some  of  Its  attributes  by  the  substitu- 
tion, or  else  becomes  Introduced  into  more 
complicated  relatioBs.  It  seems  to  be  an 
nnav<HdabIe  conclusion  that  every  liability 
which  attaches  to  a  stockholder,  as  such.  Is 
Inseparable  from  the  ownership  of  tbe 
stBdc"  And  In  Railroad  Co.  v.  Boorman,  su- 
pra, It  Is  said:  '"The  reasons  for  subjecting 
the  original  subscribers  to  penenal  liability 
apply  with  equal  force  to  those  Who  become 
stockholders  by  purchase.  The  relation  of 
stockholder  and  company  ezista  A  privity 
between  them  is  created."  The  defendant 
did  not  divest  himself  of  this  liability  by  an 
assignment  of  the  certificate  to  anotlier  sub- 
sequent to  the  levy  of  tbe  assessment,  es- 
pecially as  his  assignee  did  not  procure  a 
transfer  to  himself  upon  the  books  of  the 
corporation.  For  the  purpose  of  ascertain- 
ing those  who  are  liable  to  It  for  the  amount 
of  the  assessment,  the  corporation  can  look 
only  to  the  list  of  stockholders  as  their 
names  are  registered  upon  its  books. 

2.  The  liability  of  tbe  defendant  .to  the 
creditors  of  the  corporation  for  his  propor- 
tion of  their  claims  against  the  corporation, 
and  his  liability  to  the  corporation  for  the 
unpaid  portion  of  bis  subscription,  are  en- 
tirely distinct,  and  rest  upon  different  prin- 
ciples. The  stockbolder  is  liable  to  a  cred- 
itor upon  only  such  liabilities  as  were  In- 
curred during  the  time  he  has  been  a  stock- 
holder, but  he  Is  liable  to  the  corporation 
for  the  unpaid  portion  of  his  subscription, 
whenever  the  corporation  may  choose  to  call 
It  In;  and  while  the  creditor  may  enforce 
his  claim  against  the  corporation,  and  seek 
Its  entire  satisfaction  out  of  the  corporate 
property,  be  can  recover  from  the  stockhold- 
er only  his  proportionate  part  of  the  claim. 
The  corporation  is  authorized  to  levy  an  as- 
sessment for  the  express  purpose  of  provid- 
ing a  fund  with  which  to  meet  its  outstand- 
ing obligations,  and  It  Is  no  defense  to  tbe 
assessment  that  the  defendant  was  not  a 
stockholder  at  the  time  the  obligation  wfs 
contracted  or  the  liability  Incurred.  Nor  Is 
It  any  defense  that  the  corporation  has  suffl- 
clent property  with  which  to  meet  its  obliga- 
tions. The  liability  of  the  defendant  rests 
upon  his  contract  of  subscription,  and  the 
propriety  or  necessity  of  requlrinj;  him 
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pay  It  for  the  purpose  of  meeting  the  corpo- 
rate liabilities,  rather  than  to  resort  to  prop- 
erty in  the  hands  of  the  corporation  with 
which  to  meet  such  liabilities,  has  been 
placed  in  the  discretion  of  the  board  of  di- 
rectors. The  judgment  and  order  are  af- 
firmed. 

We  concur:  GAROUTTB,  J.;  VANFLBBT, 


BROWN  T.  CAMPBELL  et  al.    (No.  15,937.)  i 
(Supreme  Court  of  California.     Dec.  31,  1895.) 

CoUUTg  —  CONFLICTISO   J0DGMENT8    OF  SUPERIOB 
CODRT  —  Pl.BADINO  —  KeS  JUDICATA  — ANOTHEB 

Action  Pbndino— Practice— Intbkplbadbr. 

1.  The  rule  that  the  judgment  of  the  court 
first  acquiring  jurisdiction  will  prevail  over 
that  of  another  court  subsequently  acquiring 
jurisdiction  does  not  apply  to  judgments  ren- 
dered by  different  departments  of  the  superior 
court  of  the  city  and  county  of  San  Francisco, 
as  all  departments  of  such  court,  combined, 
form  but  one  court. 

2.  The  defense  of  former  adjudication,  to 
be  arailable,  must  be  pleaded. 

3.  The  defense  of  the  pendency  of  another 
action,  to  be  available,  must  be  pleaded. 

4.  Where  a  judgment  is  ineffectual  to  sup- 
port a  plea  of  res  judicata,  because  the  time  for 
appeal  therefrom  has  not  expired,  one  pleading 
such  judgment  in  bar,  instead  of  pleading  the 
pendency  of  the  action  in  abatement  until  the 
judgment  should  become  final,  so  that  it  could 
be  set  up  by  supplemental  answer  in  bar,  can- 
not have  the  second  judgment  set  aside,  or  its 
enforcement  perpetually  stayed. 

5.  A  stakeholder  in  a  suit  by  a  person 
claiming  the  money,  after  withdrawing  his  plea 
of  interpleader,  and  defending  against  the  claim 
of  another  persm,  made  a  party  at  his  re- 
quest, cannot  complain  that  the  Judgment 
against  him  in  favor  of  such  other  person  may 
subject  him  to  double  liability. 

Dex>artment  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Action  by  A.  M.  Brown  against  H.  C. 
Campbell  and  others.  One  Priest  was  made 
a  party  on  motion  of  defendants.  From  an 
order  refusing  to  set  aside  a  Judgment  for 
Priest,  or  to  grant  a  perpetual  stay  of  exe- 
cution thereon,  plaintiff  and  the  other  defend- 
ants appeal.    Affirmed. 

Jas.  A.  Waymlre,  H.  C.  Campbell,  and  W. 
T.  Baggett  (R.  Percy  Wright,  of  counsel), 
for  appellants.  T.  Z.  Blakeman,  for  respond- 
ent 

HARRISON,  J.  The  case  of  Priest  y. 
Brown  et  al.,  in  which  Joseph  Brown  and  A. 
M.  Brown  were  two  of  the  defendants,  was 
commenced  In  the  superior  court  for  the  city 
and  county  of  San  Francisco  April  13,  1887, 
and  was  tried  In  department  1  of  that  court, 
before  the  honorable  T.  K.  Wilson,  and  Judg- 
ment was  rendered  by  him  in  favor  of  the 
defendants,  and  was  entered  November  21, 
1888.  The  action  was  brought  for  the  pur- 
pose of  subjecting  to  sale,  under  the  direc- 
tion of  the  court,  certain  real  property  al- 
leged to  have  been  fraudulently  conveyed  by 

1  Rehearing  denied. 


Joseph  Brown  to  A.  M.  Brown,  and  the  ap- 
plication of  a  portion  of  the  proceeds  thereof 
to  the  payment  of  a  claim  of  the  plaintiff 
against  Joseph  Brown.  While  that  actioa 
was  pending,  Henry  O.  Campbell  and  Thad- 
deus  B.  Kent,  two  ot  the  appellants  herein, 
who  held  the  legal  title  to  the  property,  sold 
the  same,  and  A.  M.  Brown  commenced  the 
present  action.  In  the  same  court,  to  recoTcr 
from  them  |2,549.Q0,  the  amount  of  certain 
surplus  moneys  in  their  bands,  arising  from 
the  sale  of  said  property.  This  cause  was 
assigned  to  department  6  of  that  court.  In 
their  answer  to  the  complaint,  Campbell  and 
Kent  alleged  that  Priest  claimed  the  money, 
and  asked  that  he  be  made  a  party  defend- 
ant, and  that  thereupon  they  be  permitted 
to  pay  the  money  into  court,  and  be  dischar- 
ged of  all  liability  therefor.  Priest  waa 
thereupon  made  a  party  defendajit  to  the 
action,  and  filed  an  answer  to  the  complaint 
of  the  plaintiff,  and  also  a  cross  complaint, 
in  each  of  which  he  alleged  substantially 
the  same  facts  as  were  alleged  in  the  com- 
plaint in  the  action  of  Priest  v.  Brown. 
Hiereafter  the  plaintiff  united  with  the  de- 
fendants Campbell  aai  Kent  In  a  motion  to 
strike  out  this  answer.  This  motion  was 
granted  May  9,  1889,  and  the  case  was  after- 
wards tried  before  the  honorable  W."T.  Wal- 
lace, who  rendered  Judgment  in  favor  of 
Priest,  wliich  was  entered  February  25,  1892. 
An  appeal  to  this  court  was  taken  from  each 
of  these  Judgments,  and  the  two  appeals 
were  heard  together,  and  each  of  the  Judg- 
ments was  affirmed  December  30,  1893. 
Priest  V.  Brown,  100  Cal.  626,  35  Pac.  323; 
Brown  v.  Campbell,  100  CaL  635,  35  Pac 
433.  Upon  filing  the  remittitur  in  the  supe- 
rior court  in  the  present  case,  the  appellants 
moved  that  court  for  an  order  setting  aside 
the  Judgment,  or  granting  a  perpetual  stay 
of  executicm  thereon.  In  support  of  the  mo- 
tion' they  presented  to  the  court  the  records 
and  papers  on  file  in  the  two  actions,  and 
urged  as  the  grounds  of  the  motion  that  inas- 
much as  in  the  case  of  Priest  t.  Brown  judg- 
ment had  be«i  rendered  In  favor  of  A,  M. 
Brown,  the  plaintiff  herein,  upon  the  same 
cause  of  action  that  Is  presented  In  this  suit, 
and  had  been  affirmed  by  the  court,  that 
Judgment  bad  become  the  final  determinar 
tlon  of  the  rights  of  the  parties,  and  was  not 
impaired  by  the  subsequent  Judgment  ren- 
dered in  this  action.  The  motion  was  de- 
nied, and  the  present  appeal  is  from  that  or- 
der. 

The  rule  invoked  by  the  appellants,  tliat 
the  Judgment  of  that  court  which  first  ac- 
quires Jurisdiction  of  the  subject-matter  of  a 
cause  of  action  and  of  the  parties  thereto 
will  prevail  over  the  Judgment  of  another 
court  whose  Jurisdiction  was  subsequently 
acquired,  has  no  application  to  the  present 
case.  That  rule  rests  upon  comity  and  the 
necessity  of  avoiding  a  conflict  in  the  execu- 
tion of  Judgments  rendered  by  Independent 
courts,  either  of  distinct  or  concurrent  Juris- 
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diction.  But  the  ruie  Itself,  as  well  as  the* 
reason  for  its  exercise,  lias  no  existence  in  a 
case  where  the  actions  are  brought  in  the 
same  court,  and  the  jadgments  are  rendered 
by  the  same  tribunal.  There  is  but  one 
superior  court  in  the  city  and  county  of 
San  Francisco,  and  all  of  the  actions  brought 
In  that  court  are  within  the  same  Jurisdic- 
tion. White  v.  Superior  Court  (Cal.;  S.  P. 
118)  42  Pac  480.  The  assignment  of  causes 
to  different  departments  does  not  take  place 
until  after  the  court  has  acquired  jurisdic- 
tion of  the  cause,  and  is  made  in  order  to 
expedite  the  business  of  the  court,  by  ap- 
portioning them  to  the  several  Judges  for 
trial  and  judgment  The  Jurisdiction  over 
a  cause,  after  it  has  been  assigned  by  the 
presiding  Judge  to  one  of  the  other  judges 
for  trial,  remains  in  the  same  court,  and 
neither  the  Judge  to  whom  it  has  been  as- 
signed, nor  the  department  over  which  he 
presides,  has  any  jurisdiction  over  the  cause 
distinct  from  that  of  the  court  in  which  the 
action  is  pending.  The  entire  procedure, 
from  the  commencement  of  the  action  to  the 
execution  of  the  judgment.  Is  in  one  court; 
and  there  is  no  opportunity  for  conflict  of 
Jnrisdictlon,  either  in  pronouncing  a  Judg- 
ment or  in  Its  execution  after  it  has  been 
rendered.  'When,  therefore,  a  suit  is  com- 
menced in  that  court  upon  a  cause  of  ac- 
tion which  is  then  pending  before  it  in  an- 
other suit,  or  which  has  already  been  car- 
ried into  judgment,  the  procedure  to  be 
observed  is  the  same  as  if  the  two  actions 
were  In  a  court  with  but  a  single  judge,  be- 
fore whom  all  causes  therein  were  to  be 
tried.  If  the  defense  of  a  pending  suit,  or 
the  estoppel  of  a  former  Judgment,  is  not 
pleaded  when  such  defense  is  available  to 
the  defendant,  he  cannot,  after  an  adverse 
Judgment,  avail  himself  of  this  defense, 
which  he  neglected  to  plead  when  he  had  an 
opportunity  to  do  so,  any  more  than  he  could 
avail  himself  of  any  other  defense  which  he 
had  omitted  to  plead. 

When  the  present  action  was  commenced, 
the  action  of  Priest  v.  Brown  was  pending 
In  the  same  court,  and  had  not  been  tried. 
The  main  issue  in  that  action  was  whether 
Priest  bad  the  right  to  subject  the  lands  de- 
scribed in  the  complaint  to  the  payment  of 
his  claim  against  Joseph  Brown.  After 
Priest  had  been  made  a  defendant  in  the 
present  action,  at  the  instance  of  the  appel- 
lants Campbell  and  Kent,  he  filed  an  an- 
swer. In  which  he  pleaded  the  pendency  of 
the  former  action,  and  the  identity  of  the  is- 
sues and  parties  thereto  with  those  in  the 
present  action.  There  was  thus  presented 
to  the  court  for  determination  the  precise 
question  involved  In  this  motion;  and  if  this 
issue  bad  been  tried,  and  found  against  the 
plaintiff,  the  Judgment  of  the  court  would 
have  been  that  the  action  should  abate, 
and  the  rights  of  the  parties  would  have 
been  determined  by  the  Judgment  in  the  for- 
mer action.    Instead  of  tailing  this  course. 


the  appellants  asked  the  court,  and  the  court 
at  their  instance  struck  this  defense  from  the 
answer  of  Priest,  and  the  cause  was  tried 
upon  the  same  issues  as  were  presented  in 
the  former  action,  without  any  objection  to 
a  re-examination  of  them  by  the  court  It 
Is  too  clear  for  argument  that  the  appellants 
cannot,  after  an  adverse  judgment  upon  is- 
sues of  their  own  selection  and  framing,  in- 
terpose a  defense  to  the  enforcement  of  that 
Judgment  which  they  had  an  opportunity  to 
present  for  the  pur];>ose  of  defeating  the  re- 
spondent's claim,  but  which  they  industri- 
ously sought  not  to  have  presented  to  the 
court  for  its  judgment  thereon. 

When  this  cause  was  here  upon  the  former 
appeal,  the  appellants  urged  the  reversal  of 
the  judgment  because  of  the  prior  judgment 
in  the  case  of  Priest  v.  Brown,  which  they 
had  pleaded  as  a  bar  to  any  further  litiga- 
tion of  the  issue  then  determined.  In  hold- 
ing that  this  plea  of  a  former  judgment  was 
unavailing,  for  the  reason  that  the  Judgment 
had  not  Iiecome  final,  the  court  said:  "But 
while  the  Judgrment  In  Priest  v.  Brown  was 
not,  for  the  reason  stated,  a  bar  to  the  cause 
of  action  alleged  in  the  cross  complaint,  still 
the  pendency  of  that  action  would  have 
been  a  good  ground  for  the  continuance  of 
this  until  the  fliuil  determination  of  the  for- 
mer action,  or  would  have  been  a  sufllclent 
basis  for  an  order  dismissing  the  present 
action  upon  motion  of  the  plaintiff,  notwith- 
standing the  affirmative  relief  demanded  by 
the  defendant  Priest  in  his  cross  complaint, 
and  the  refusal  of  the  court  to  have  granted 
either  of  such  motions,  would  perhaps  have 
been  erroneous;  but  no  such  motion  was 
made  by  the  plaintiff,  and  the  trial  proceeded 
without  objection,  the  plaintiff  still  insisting 
upon  the  Judgment  in  Priest  v.  Brown  as  an 
estoppel,  and  as  ground  for  a  judgment  in 
his  favor."  In  Harris  y.  Bamhart,  97  Cal. 
546,  32  Pac.  589,  it  was  said:  "Where  a  Judg- 
ment Is  Ineffectual  as  evidence  In  a  plea  of 
former  adjudication  until  the  time  for  an  ap- 
peal therefrom  has  expired,  the  true  course 
of  a  defendant  in  such  a  case  would  be  to 
plead  the  pendency  of  the  former  action  in 
abatement,  until  the  Judgment  therein  be- 
came final,  when  a  supplemental  answer 
averring  the  proper  facts  in  bar  of  the  ac- 
tion would  be  in  order." 

The  appellants  Campbell  and  Kent  urge 
that,  as  they  are  mere  stakeholders,  they 
are  liable  to  anffer  by  reason  of  the  different 
Judgments  in  the  two  causes.  If,  however, 
they  had  retained  their  position  as  stake- 
holders, and  had  complied  with  the  offer 
made  in  their  original  answer  to  the  com- 
plaint of  the  plaintiff  by  paying  the  money 
into  court,  they  would  then  have  been  en- 
titled to  a  Judgment  discharging  them  from 
further  liability  therefor;  but  after  Priest 
had  been  brought  into  the  action  at  their  in- 
stance, they  abandoned  their  position  as 
stakeholders,  and  defended  against  his  riglit 
to  receive  any  of  the  money.     Having  thus 
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afsuBMd  a  position  antagonUtlc  to  Priaat,' 
they  oaiuiot  claim  aay  of  tha  consideration 
due  to  a  atakebolder,  but  ore  in  tbe  position 
of  any  otber  litigant  wbo  has  failed  to  sus- 
tain his  defease.    The  order  Is  atUrmed. 


We     concur: 
FLEET,  J. 


OABOUTTB,     J.;       VAN 


KEENER  T.  EAOLB  LAKE  LAND  ft 
IRRIGATION  CO.     (Sac.  18.) » 

(Supreme  Court  of  Oalifornls.     DeC  31,  1895.) 

ScBuioxs— Sbrvicb  ok  CSokfoiution — Affidavit 

— MeCHANIO'8  LIBN— CkjMPLAIHT. 

1.  An  affidavit  of  service  of  sammons  re- 
citing that  the  summong  was  served  "personal- 
ly" on  the  managing  agent  of  the  "ahove-named 
defendant"  corporation,  instead  of  on  the  cor- 
poration, sufficiently  shows  service  on  the  cor- 
poration, the  agent  not  being  a  party  defend- 
ant. 

2.  Act  March  SI,  1891  (St  1891,  p.  195), 
requires  corporations  to  pay  laborers  and  me- 
chanics wages  due  weekly  or  monthly,  on  sueh 
day  in  each  week  or  month  as  shall  be  selected 
by  the  corporation;  and  section  2  gives  me- 
chanics and  laborers  a  lien  for  wages  so  dae 
and  not  paid.  Held,  that  a  comi^int  in  an 
action  to  establish  a  lien  under  section  2  mast 
show  that  the  wages  for  which  the  lien  is  sought 
to  be  enforced  were  payable  weekly  or  monthly. 

Department  1.  Appeal  from  siiperior  court, 
LassMi  county;  W.  T.  Masten,  Judge. 

Action  by  one  Keener  asalnat  the  Basle 
Lake  Land  ft  Irrigation  Company  on  a  claim 
for  services,  and  to  have  tbe  same  de<^red  a 
Uen.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  AfBrnKd  in  part,  and  in  part 
reversed. 

Goodwlu.  ft  Goodwin,  for  appellant  Shlnn 
ft  Shinn  and  F.  A.  KeDey,  for  respondent 

HARRISON,  J.  Tbe  plaintiff,  under  an 
employment  by  tbe  defendant  performed  la- 
l>or  upon  certain  reservoirs,  dams,  and  ditch, 
es  belonging  to  tbe  defendant  at  different 
times  between  May  27,  1892,  and  June  23, 
1893,  amounting  in  the  aggregate,  according 
to  the  agreed  rate  of  compensation,  to  tbe 
sum  of  $868.76,  of  which  he  was  paid  tbe 
sum  of  $378.82.  He  brings  this  action  to  re- 
cover from  the  defendant  the  balance  there- 
of, vis.  $488.93,  and  to  have  that  sum  ad- 
judged to  be  a  Uen  upon  tbe  property  of  tbe 
defendant  Judgment  by  d^ault  was  ren- 
dered in  bis  favor,  and  the  defendant  has  ap- 
pealed. 

1.  The  appellant  urges  tlmt  the  judgment 
is  void  by  reason  of  there  being  no  proof  of 
service  of  the  summons  ux)on  the  defendant 
The  service  was  made  by  a  i>rivate  individ- 
ual, and  in  Ids  affidavit  he  states  that  "he 
personally  served  the  same  upon  J.  H.  El- 
ledge,  tbe  managing  agent  of  tbe  above- 
named  d^endant.  Eagle  Lake  Land  and  Ir- 
rigation Company,  a  corporation,  on  the  13th 
day  ot  January,  1894,  by  ddlvering  to  said 
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J.  H.  Elledge,  the  said  managing  agent  of 
said  defendant  Ecorporatlon],  personally,  in 
the  county  of  Lassen,  state  of  California,  a 
wpy  of  said  summons,  attached  to  a  true 
eopy  of  the  complaint  *  *  *  and  that  be 
knows  the  i)ers(Hi  so  served  to  be  the  person 
acting  as  managing  agent  for  said  d^endant 
[corporatlou]  named  in  said  actioD."  It  is 
objected  that  this  affidavit  merely  shows  that 
tbe  service  \ns  mode  upon  EUedgs,  and  does 
not  show  that  It  was  made  upon  the  corpora- 
tion. It  would  be  6aerlfl«lng  substance  to 
foim  to  bold  that  this  service  wss  not  made 
upon  the  defeodaat  It  sufflcieatly  appears 
from  tlie  complaint  that  the  defendant  is  a 
corporation,  and  the  corporation  Is  tbe  only 
defendant  in  the  action.  Tbe  aMdavU  of 
service  upon  one  who  Is  named  tbe  managing 
agent  of  the  corporation  is  prima  fade  proof 
that  be  was  such  officer,  and  tbe  statute  au- 
thorizes the  service  to  be  made  upon  hloa  for 
tbe  corporation.  Rowe  t.  Water  Co.,  10  Cal. 
442;  Golden  Gate  Mln.  Co.  v.  Superior  Court 
S5  Cal.  187.  If  Elledge  had  been  a  codefend- 
ant  with  tbe  corpcH^tlon,  end  the  return  oif 
service  bad  shown  that  only  one  copy  of  the 
summons  had  been  delivered  to  blm,  there 
would  be  some  reason  for  holdlns  tbat  it 
was  a  personal  service  upon  bim  aleae;  but 
as  the  corporation  Is  tbe  scde  defendant  tbat 
reason  does  not  exist 

2.  The  appellant  does  not  contest,  tbe 
amount  for  which  JudgmeDt  was  given,  but 
contends  tbat  tbe  JiUdgment  was  erroneous  in 
declaring  that  the  plaintiff  Is  entitled  to  a 
lien  therefor  upon  its  pnH)erty.  Tbe  ptain- 
tlff  r^es  in  supiiort  of  tbe  Judgment  upon 
the  act  passed  March  31,  1891  (St  1881,  p. 
1£5).    That  act  is  as  CoUows: 

"Section  1.  Every  corponatlon  doing  busi- 
ness la  this  state  shall  pay  the  mecbaalcs  and 
laborens  employed  by  it  tiie  imges  earned  by 
and  due  tltem  weddy  or  menthly,  on  such 
day  in  each  week  or  month  am  sluUl  be  se- 
lected by  uikA  corporatloD. 

"Sec.  2.  A  violation  of  the  ptorlstons  of 
section  1  of  this  act  shall  entitle  each  of  tbe 
said  mechanics  and  laborers  to  a  lien  on  all 
the  property  of  said  corpomtion,  for  tbe 
amount  of  their  wages,  which  U«n  ibail  take 
preference  over  all  other  Hens,  except  duly 
recorded  mortgages  or  deeds  of  trust" 

By  the  t^ms  of  tbe  first  section  of  this  act, 
it  does  not  apply  to  all  corporations,  but  only 
to  those  who,  while  doing  business  In  this 
state,  employ  laborers  and  mechanics  by  the 
week  or  month,  whose  wages,  under  the 
terms  of  their  employment,  are  payable  week- 
ly or  monthly.  It  does  not  purport  to  imiMse 
upon  those  corporations  any  duty  or  liability 
towards  all  the  mechanics  or  laborers  whom 
It  may  employ,  or  to  create  a  right  in  favor 
of  ttiose  of  its  employ6s  whose  wages  are 
not  earned  or  payable  by  the  week  or  by 
the  month.  As  the  remedy  sought  to  be  en- 
forced herein  exists  only  by  virtue  of  the  stat- 
ute, it  was  incumbent  upon  the  plaintiff  to 
bring  hlms^  within  tbe  terms  of  the  stat- 
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Qte,  and  to  show  Uiat  the  wages  earned  by 
liim  were  "due  weekly  or  moathly."  His 
«ompIalnt  la,  however,  defective  In  this  re- 
'spect,  and  contains  no  allegation  co&cerniag 
the  times  at  which  the  wages  wa«  payable, 
or  that  he  was  employed  at  weekly  or  month- 
ly wages;  and,  from  the  allegations  In  ref- 
erence thereto,  it  would  seem  that  there  was 
no  agreement  upon  this  point,— -the  greater 
part  of  his  labor  being  computed  by  the  day, 
«nd  at  different  rates  per  day  for  different 
l>eriod8  during  the  year.  The  plaintiff  did 
not  acqnire  any  right  to  enforce  a  lien  by 
reason  of  the  notice  at  OKCbanic's  lien  filed 
by  him.  As  he  was  employed  by  the  eei> 
ftocalloD,  if  he  would  rely  upon  the  Uen  given 
by  the  provisions  ot  the  Code  of  GivU  Pro- 
cedure, his  notice  of  Uen  should  have  been 
filed  witfalB  30  days  after  the  completion  of 
the  work  at  improvement  on  which  he  had 
expended  his  labor.  As  it  appears  from  the 
notice  of  lien  attached  to  his  complaint  that 
the  works  were  incomplete  at  the  time  it  was 
filed,  his  notice  was  premature,  and  failed 
to  coBf«-  a  right  at  lien.  Davis  y.  McDen- 
«agb  (Cat)  42  Pa&  450.  It  Is  conceded  by 
the  plaintiff  that  this  notice  of  lien  was  in- 
•nffident,  within  the  requirements  of  the  nae- 
cbanic's  Uen  law,  bat  he  contends  that  his 
ll«i  exists  by  vlrtne  <tf  the  act  <rf  1801.  That 
*et,  however,  makes  no  provision  for  filing  a 
claim  of  Uen,  but  purports  to  create  the  Uen 
upon  the  violation  by  the  corporation  of  sec- 
tion 1.  As  the  plaintiff  is  not  entitled  to 
avail  himself  af  the  provisions  of  the  act  of 
1881,  that  provision  of  the  judgmoat  allowing 
him  counsel  fees  was  unaathorised.  The 
Judgment  in  favor  of  the  plaintiff  tat  the 
«am  <a  $488.93  and  costs  of  suit  is  affirmed. 
That  pcxilon  of  the  judgment  awarding  caun- 
aei  fees,  and  deelarlng  that  the  plaintiff  is  «i- 
dtled  to  a  U»i  upon  the  property  of  the  de- 
fendant, and  directing  a  sale  «f  such  prop- 
erty, is  reversed. 

We    conenn   GABOTTTTB,  J.;    VAN 
PLBBT,  J. 


BIGOS  V.  BAGLB  JjAKB  T.AND  ft 
IRRIGATION  00.     (Sac.  14.) » 

(Supreme  Court  of  California.     Dec.  31,  1895.) 

Derartment  1.  Action  by  one  Riggs  against 
the  Eagle  Lake  Land  &  Irrigatioa  Company 
for  serricea  rendered,  and  to  eatablish  a  lien. 
From  a  Jadgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed  in  part,  and  in  part  reversed. 

Goodwin  &  Goodwin,  for  appellant  Shinn  & 
Shinn  and  F.  A.  Kelley,  for  rewondent. 

PER  CTTRIAM.  Upon  the  authority  of 
Keener  v.  Irrigation  Co.  (Sac.  18;  this  day  de- 
cided) 43  Pac.  14,  the  judgment  in  fsTor  of 
the  plaintiff  for  the  aum  of  ^2G.25  and  coats  of 
suit  is  affirmed,  but  that  portion  of  the  judg- 
ment awarding  counsel  fees,  and  declaring  that 
the  plaintiff  is  entitled  to  a  lien  upon  the  prop- 
erty of  the  defendant,  and  directing  a  sale  «f 
aueh  property,  is  reveraed. 


BTATB  V.  WILLIAMS. 

(Supreme  Court  of  Washington.     Dee.  80, 

1885.) 

Infobhatiok  —  Fbeuhixakt  Hbakiits — TiHB  or 
OrrBirsB — ^Indians— Jukisdiotiok  or 

CkIMINAL  OFriN-8SB. 

1.  Under  2  Hill'B  Ann.  Code,  {  1204.  an- 
thorizing  an  information  when  the  party  is  not  . 
already  under  indictment,  and  the  court  is  in 
aeBBtou  and  the  grand  jiuy  is  not,  where  an  in- 
formation was  set  aside  it  was  proper  to  per- 
mit a  new  information  to  be  filed  without  pre- 
liminarr  examination. 

2,  Under  2  Hill's  Ann.  Code,  <  1239,  provid- 
ing that  the  precise  time  at  whi(a  a  crime  was 
committed  need  not  be  stated,  an  information 
charging  a  murder  "on  or  about"  a  certain  date 
is  sufficient. 

8.  An  Indian  who  has  serered  his  tnl^al  re- 
lations may  be  prosecuted  in  the  courts  of  the 
state,  whether  the  crime  was  committed  with- 
in or  without  the  reservation. 

4.  An  Indian  who  retains  his  tribal  rela- 
tions may  be  prosecuted  in  the  courts  of  a  state 
for  a  crime  committed  at  a  place  without  the 
limits  of  a  reserration. 

6.  An  information  filed  in  the  superior  court 
of  a  county  containing  within  its  Umits  an  In- 
dian reservation,  against  a  person  described  in 
the  information  as  an  Indian,  need  not  aver 
that  such  person  does  not  sustain  tribal  rela- 
tioDs,  or  that  the  offense  was  not  CMnmitted 
within  such  reserration. 

6.  Instructions  will  not  be  reviewed  where 
no  exceptions  were  taken  thereto. 

7.  It  is  not  the  duty  of  the  court  to  address 
its  instructions  to  each  one  of  tlia  jury,  as  in- 
divlduals. 

Aivoal  from  superior  eovrt,  Skagit  county; 
Heniy  McBride,  Judge. 

Joe  WUliams  was  convicted  of  murder  In 
the  seoond  degree,  and  appeals.     Affirmed. 

C.  0.  Bitting  and  E.  C.  Mtllion,  for  appel- 
lant.    George  A.  Joiner,  for  the  State. 

GORDON,  J.  An  informatI«i  was  filed  in 
tiie  lower  coart  charging  the  appellant  with 
the  crime  of  murder  In  the  first  degree. 
Thereafter  said  information  was,  upon  mo- 
tion of  appeUant's  co«nael,  set  aside  because 
at  impMfect  verification,  and,  against  the  ob- 
jection at  the  a«(peUant,  the  eonrt  permitted 
a  aew  infonnatlon  to  be  filed.  To  this  hrt- 
ter  information  aitpeUant  demurred,  and  the 
demurrer  was  orerruled.  Tbetesfter,  the 
appellant  isefnsing  to  flead,  a  plea  of  not 
guilty  was  entered  by  direction  of  the  ooart, 
and  apon  trial  the  jary  returned  a  verdict 
of  murder  in  the  second  degree.  Motions 
tar  a  new  trial  and  in  srreat  of  judgment 
having  been  overruled,  he  was  sentenced  to 
imprisonment  in  the  penitentiary  for  the 
term  of  15  years,  and  has  appealed  to  this 
court  from  the  jndgmeDt  of  convlctioxi. 

The  first  error  assigned  is  that  the  court 
wrongfully  permitted  the  filing  of  the  new 
or  amended  information.  Under  this  head 
it  is  urged  that  no  preliminary  examination 
of  the  defendant  was  had  before  a  commit- 
ting magistrate.  Unlike  that  of  California 
and  some  of  the  other  states,  our  constitn- 
tion  does  hot  make  a  preliminary  examina- 
tion necessary.  The  information  upon  which 
the  defendant  was  tried  asserts  aU-of  the 
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facts  necessary  tB  give  the  court  jurisdiction 
under  the  provisions  of  2  Hill's  Ann.  Code,  S 
1204,  which  authorizes  public  offenses  to  be 
"prosecuted  In  the  superior  courts  by  Infor- 
mation In  the  following  cases:  •  •  ♦  (4) 
Whenever  a  public  offense  has  been  commit- 
ted and  the  party  charged  with  the  offense 
Is  not  already  under  Indictment  therefor, 
and  the  court  Is  in  session  and  the  grand 
Jury  1b  not  In  session,  or  has  been  dischar- 
ged." 

2.  The  information  upon  which  the  appel- 
lant was  tried  and  convicted  Is  as  follows: 
"Joe  Williams  (an  Indian)  is  accused  by  Geo. 
A.  Joiner,  as  prosecuting  attorney  for  Skagit 
county,  state  of  Washington,— the  court  be- 
ing tn  session  and  the  grand  Jury  of  said 
county  not  being  In  session,— of  the  crime  of 
murder  in  the  first  degree,  committed  as  fol- 
lows: The  said  Joe  Williams  (an  Indian),  In 
the  county  of  Skagit,  In  the  state  of  Wash- 
ington, on  or  about  the  13th  day  of  Novem- 
ber, A.  D.  1883,  did  purposely,  and  of  his  de- 
liberate and  premeditated  malice,  kill  Jimmy 
Dan  (an  Indian),  by  then  and  there,  purpose- 
ly and  of  his  deliberate,  premeditated  malice, 
stabbing  and  mortally  wounding  the  said 
Jimmy  Dan  (an  Indian)  with  a  certain  knife, 
to  wit,  a  butcher  knife,  which  he,  the  said 
Joe  Williams  (an  Indian),  then  and  there  held 
in  his  hand."  In  support  of  his  demurrer, 
appellant  Insists  that  the  words  "on  or 
about,"  In  the  charging  part  of  the  Informa- 
tion, are  indefinite  and  Insufficient.  Conced- 
ing the  allegation  insufficient  under  the  com- 
mon-law requirements,  we  think  the  objec- 
tion Is  not  well  taken  under  the  provisions 
of  our  Code  governing  prosecutions  by  In- 
formation or  Indictment.  2  Hill's  Ann.  Code, 
fS  1239,1  1244;  Rawson  v.  State,  19  Conn. 
292;  State  v.  Thompson  (Mont.)  27  Pac.  349; 
State  T.  Harp  (Kan.  Sup.)  3  Pac.  432;  Peo- 
ple T.  Llttlefield,  5  Cal.  356.  It  Is  further 
Insisted  that  the  demurrer  should  have  been 
sustained  because  it  appears  from  the  infor- 
mation that  the  accused  is  an  Indian,  and 
also  that  the  person  alleged  to  have  been 
killed  was  an  Indian;  that  the  Swinomish 
Indian  reservation  lies  within  the  connty  of 
Skagit;  and  that  the  court  will  take  judicial 
notice  of  the  existence  and  boundaries  of 
said  reservation.  We  do  not  think  the  ob- 
jection Is  well  taken.  "Prima  facie,  all  per- 
sons within  the  state  are  subject  to  its  cri;n- 
inal  laws,  and  within  the  Jurisdiction  of  its 
courts.  If  any  exception  exists,  it  must  be 
shown."  State  t.  Tachanatah,  64  N.  G.  614. 
And  In  1  Blsh.  Cr.  Law,  S  154,  that  learned 
author  says:  "But,  if  the  members  of  an  In- 
dian tribe  scatter  themselves  among  the  peo- 
ple of  a  state,  they  become  amenable  to  the 


1  Section  1239,  2  Hill's  Ann.  Code,  provides  as 

follows:  "The  precise  time  at  which  the  crime 
was  committed  need  not  be  stated  in  the  infor- 
mation; but  it  may  be  alleged  to  have  been  com- 
mitted at  any  time  before  •  *  *  the  filing  of 
the  information,  and  within  the  time  in  which  an 
action  may  be  commenced  therefor,  when  the 
time  U  a  material  ingredient  in  the  crime." 


state  laws."  Our  Investigation  of  the  au- 
thorities leads  us  to  conclude:  First,  that 
an  Indian  who  has  severed  his  tribal  rela- 
tions may  be  prosecuted  In  the  courts  of  this 
state,  without  regard  to  whether  the  place  of 
the  commisdon  of  the  offense  Is  within  or 
without  the  limits  of  a  reservation;  second, 
that  an  Indian  who  retains  his  tribal  rela- 
tions may  be  prosecuted  in  the  courts  of  this 
state  for  offenses  committed  at  a  place  not 
within  the  limits  of  an  Indian  reservation; 
third,  that  an  Information  filed  In  the  supe- 
rior court  of  a  county  containing  within  Its 
limits  a  part  or  the  whole  of  an  Indian  res- 
ervation, against  a  person  who  Is  described 
In  the  Information  as  an  Indian,  need  not.  In 
order  to  confer  jurisdiction,  aver  either  that 
such  person  does  not  sustain  tribal  relations, 
or  that  the  offense  was  not  committed  with- 
in the  limits  of  such  reservation.  U.  S.  v. 
Kagama,  118  U.  S.  375,  6  Sup.  Ct.  1109;  State 
V.  Campbell,  63  Minn.  354.  56  N.  W.  553; 
People  V.  Antonio,  27  Cal.  404;  People  v. 
Ketchum,  73  Cal.  635,  15  Pac.  353;  Hunt  v. 
State,  4  Kan.  51.  We  may  properly  add,  in 
this  connection,  that  the  evidence  upon  the 
trial  showed  that  the  homicide  occurred  at  a 
point  In  the  said  county  of  Skagit  distant 
about  50  miles  from  the  reservation  referred 
to,  and,  further,  that  the  proof  tends  strong- 
ly to  show  that  both  the  defendant  and  the 
deceased  had  for  years  lived  am<mg  the 
whites,  not  on  any  reservation,  and  that  nei- 
ther of  them  maintained  tribal  relations. 

3.  Various  rulings  of  the  trial  court,  made 
in  the  course  of  the  examination  of  wit- 
nesses upon  the  trial,  are  assigned  as  error. 
It  is  sufficient  to  say  that  upon  examination 
we  find  that  the  rulings  were  not  erroneous. 

4.  Appellant  urges  that  the  court  erred  in 
Instructing  the  jury  In  two  particulars  point- 
ed out  in  his  brief.  The  record  discloses, 
however,  that  no  exception  was  taken  to  the 
Instructions,  and  in  such  case  we  have  uni- 
formly held  that  we  would  not  examine  the 
Instruction  so  assailed.  Further,  It  appears 
to  our  satisfaction  that  no  prejudice  could 
have  resulted  from  the  giving  of  the  Instruc- 
tions complained  of. 

5.  The  appellant  requested,  and  the  court 
refused  to  give  the  jury,  the  following  In- 
struction: "If  any  one  of  the  Jury,  after 
having  considered  all  the  evidence,  and  after 
having  consulted  with  his  fellow  jurymen, 
entertain  a  reasonable  doubt  of  the  guilt  of 
the  defendant,  the  jury  cannot  in  such  case 
find  the  defendant  guilty.  Each  juror  must 
be  satisfied  beyond  a  reasonable  doubt  of  the 
defendant's  guilt,  before  he  can,  under  his 
oath,  consent  to  a  verdict  of  guilty."  This 
court  passed  upon  a  similar  request  for  In- 
struction In  State  v.  Robinson,  41  Pac.  884; 
holding  that  "it  was  not  the  duty  of  the  court 
to  address  its  Instructions  to  each  one  of  the 
jury,  as  Individuals.  It  was  sufficient  if  the 
law  was  correctly  stated,  as  it  applied  to  the 
duties  of  the  Jury  as  a  collective  body."  We 
are  satisfied  with  such  holding,  and  no  error 
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was  committed  by  tlie  trial  court  In  refusing 
to  glTe  the  Instruction  asked.  The  Judgment 
of  conviction  wOl  be  affirmed. 

HOYT,  C.  J.,  and  ANDERS,  DUMBAB,  and 
SCOTT.  JJ.,  concur. 


DOTY  et  *L  t.  KRUTZ. 
(Supreme  Oourt  of  Washington.     Dec  4, 1896.) 

ArPEAI< — JCBISDICTIONAL  AMOUNT— QOBSTIOK  AF- 
VBCTIXO  VaLIDITT  OF  StATCTB. 

1.  In  an  action  for  damages  for  remoyal  out 
of  the  state  of  the  property  subject  to  liens  ag- 
irregating  $147,  though  the  complaint  laid  the 
damages  at  $250,  and  demanded  judgment  for 
that  amount,  the  amount  inyolved  was  $147. 

'2.  The  questions  whether  an  action  is  prop- 
erly brought  under  a  statute,  whether  a  recov- 
ery can  be  had  under  a  statute,  and  whether 
there  is  any  statute  goTerninf;  the  action,  are 
not  questions  affecting  the  validity  of  a  statute, 
trithin  the  constitntional  restriction  as  to  ap- 
peals in  actions  inTolying  an  amount  less  than 
$•-■00. 

Appeal  from  superior  court,  Walla  Walla 
county;    William  H.  TTpton,  Judge. 

Action  by  B.  H.  Doty  and  others  against 
Harry  Kmts  to  recover  damages  for  the  re- 
moval out  of  the  state  of  property  subject 
to  plaintiffs'  liens.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Dismissed. 

Tbe  aggregate  amount  at  plaintiffs'  liens 
on  tbe  {iroperty  alleged  to  have  been  remov- 
ed by  defeudant  was  $147,  and  the  ad  dam- 
num clause  In  tbe  complaint  alleged  the  dam- 
age to  be  $250,  for  which  amount  judgment 
was  prayed. 

B.  L.  &  J.  li.  Sharpstetn,  for  appellant. 
J.  W.  Biooka,  for  lemtondents. 

DUNBAB,  J.  The  respondents  in  this  case 
lnterx>o8e  a  motion  to  dismiss  the  appeal  on 
the  ground  that  this  court  has  no  Jurisdiction 
to  try  the  cause,  for  the  reason  that  the  orig- 
inal amoont  in  controversy  does  not  exceed 
$200.  Tbls  motion,  we  think,  will  have  to 
be  sustained.  It  is  evident  from  the  com- 
plaint that  the  amount  originally  in  contro- 
versy was  less  than  $200,  but  appellant  in- 
sists that  the  amount  alleged  In  the  ad  dam- 
num claaae  In  the  complaint,  and  for  which 
Judgment  was  prayed,  was  the  amount  In- 
volved, so  far  as  the  constitutional  Inhibition 
on  appeals  where  the  amount  is  less  than 
$200  is  concerned.  We  do  not  think  the  con- 
sUtntion  can  be  so  constmed.  If  so,  any 
claim  for  a  Judgment  which  could  not  possi- 
bly be  obtained  under  the  pleadings  would 
a«-rmlt  an  appeal,  and  destroy  tbe  object  of 
tne  constitutional  enactment. 

It  Is  further  Insisted  In  tbe  reply  brief 
that  tbe  action  involved  the  validity  of  a 
statute.  But  we  think  this  position  Is  also 
ontenable,  and.  If  this  proposition  was  raised, 
it  was  not  raised  in  appellant's  original  brief, 
nor  on  tbe  trial  of  the  action  below,  as  far 
as  we  can  ascertain  by  tbe  record.  The  ap- 
pellant, it  Is  true,  in  his  original  brief  claims 
v.4-3P.no.l— 2 


that  this  suit  was  not  properly  brought  under 
the  statute,  and  that  there  was  no  statutory 
action  In  this  state  for  eloignment  of  logs. 
But  this  does  not  raise  the  question  of  tbe 
validity  of  the  statute.  Whether  an  action 
is  properly  brought  under  a  statute,  whether 
a  recovery  can  be  had  under  a  statute,  or 
whether  there  is  any  statute  governing  a  par- 
ticular action,  are  all  questions  of  the  con- 
struction of  statutes,  but  are  not  questions 
which  go  to  the  validity  of  a  statute.  And 
this  meets  the  suggestion  of  the  appellant  in 
his  reply  brief  that  "we  contend  that  this 
statute  is  of  no  validity  so  far  as  farm  liens 
are  concerned."  We  think  the  case  falls 
squarely  within  the  constitutional  restriction 
In  relation  to  actions  where  the  amount  does 
not  exceed  the  sum  of  $200,  and  the  appeal 
will  therefore  be  dismissed. 

HOYT,  O.  J.,  and  SCOTT  and  GOBDON, 
JJ.,  concur. 


GBIESEMBB  v.  BOYEB  et  al. 

(Supreme  Cionrt  of  Washington.     Dec.  4, 1886.) 

AixowAKca  TO  Wtdow— Whbit  Propbh— Rbsi- 
DBircB  OF  Widow. 

1.  0>de  Proc  i  873,  provides  that,  if  the 
amount  set  aside  to  the  widow  and  minor  chil- 
dren of  a  decedent  as  exempt  be  insufficient  for 
their  support,  the  court  shall  make  such  fur- 
ther reasonable  allowance  out  of  the  estate  as 
may  be  necessary  for  the  maintenance  of  the 
family  according  to  their  circumstances  during 
settlement  of  the  estate.  Held,  that  it  was  no 
gronnd  for  denying  an  application  for  such  fnr> 
ther  allowance,  the  exemption  being  insuffi- 
cient, that  the  widow  had  abundant  means  of 
her  own  with  which  to  maintain  herself. 

2.  The  fact  that  the  widow  and  children 
left  the  state  on  the  death  of  the  hnsband  and 
father,  and  continued  to  reside  outside  thereof, 
did  not  deprive  them  of  the  right  to  the  further 
allowance  for  their  maintenance  pending  set- 
tlement of  the  estate  given  by  Code  Proc  f 
873. 

Appeal  from  superior  court.  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Petition  by  Ella  W.  Oriesemer,  widow  of 
Chester  F.  Griesemer,  deceased,  against  Bey- 
er &  Rex  and  others,  creditors  of  decedent's 
estate,  for  an  allowance  for  maintenance  of 
herself  and  minor  children.  From  a  Judg- 
ment denying  tbe  petition,  petitioner  appeals. 
Beversed. 

Murray  k  OhriBtian,  for  appellant  Bast- 
erday  &  Easterday  and  A.  R.  HeUig,  for  re- 
qmndenta. 

DUNBAR,  3.  Tbe  appellant  is  the  relict 
of  Chester  F.  Griesemer,  who  died  Intestate 
at  Philadelphia,  Pa.,  October  29,  1892,  but 
who  was,  at  the  time  of  his  death,  and  had 
been  since  1889,  a  resident  of  the  state  of 
Washington.  Appellant  and  five  minor  chil- 
dren were  also  residents  of  Pierce  county. 
Wash.  At  the  time  of  his  death  Griesemer 
owned  unimproved  real  estate  and  personal 
property  in  said  county.  The  only  personal 
property  of  tbe  estate  consisted  of  household 
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goods,  etc.,  which  were  appraised  at  |450, 
and  set  aside  to  the  family  as  exempt  There 
was  no  homestead,  and  the  proceeds  derived 
from  the  sale  of  real  estate  amounted  to  bat 
$24.  The  only  assets  of  the  estate  were  the 
said  $24,  and  the  sam  of  $10,940  recovered 
on  a  policy  of  insurance  on  the  life  of  Oriese- 
mer,  made  payable  to  his  estate.  During  his 
lifetime  Griesemer  effected  three  policies  of 
Insurance  on  his  life;  two  of  them,  aggre- 
gating $16,000,  were  by  their  terms  made 
payable  to  his  wife,  the  appellant,  who  is  also 
administratrix  of  the  estate.  The  policies  of 
Insurance  in  favor  of  the  estate  had  to  be  col- 
lected by  suit,  and  the  money  on  the  same 
was  not  obtained  until  December,  18d4,  and 
January,  1S95;  so  that  no  allowance  could 
have  been  made  out  of  the  estate  before  that 
time.  This  we  mention  In  connection  with 
tlie  proposition  urged  that  there  is  a  distinc- 
tion between  making  an  allowance  for  a  fam- 
ily and  advancing  it  afterwards  aa  a  reim- 
bursement It  appears  that  a  large  part  of 
the  money  recovered  by  the  appellant  on  the 
policies  which  were  made  for  her  benefit  was 
Improvldently  Invested  for  her  by  the  Trad- 
era'  Bank  of  Tacoma;  that  she  lias  since  re- 
covered judgment  against  the  said  bank  for 
about  $8,000,  but  the  bank  is  in  the  hands  of 
a  receiver,  and  It  is  uncertain  how  much  It 
will  pay;  though,  with  the  view  we  enter- 
tain oC  the  law,  this  circumstance  la  not  ma- 
terial. The  estate  proved  to  be  Insolvent 
Several  Judgments  had  been  recova*d 
against  Griesemer  prior  to  his  decease,  and 
at  the  time  of  the.  bearing  of  the  petition  of 
the  appelant  for  an  allowance  under  the  pro- 
visions of  section  978  of  the  Code  of  Pro- 
cedure, the  court  found  that,  if  no  allowance 
were  made  to  the  widow  and  children,  there 
would  be  $5,960.21  to  dlsbune  to  creditors; 
and  the  allowance  was  rejected,  for  the  as- 
signed reason  that  the  appellant  had  a  sep- 
arate estate  left  her  through  the  life  insur- 
ance iMliclee  above  mentioned,  sufficient  to 
support  herself  and  family  during  the  admin- 
istration of  the  estate,  lliis  is  the  main 
proposition  in  the  case,  and  we  think  the 
court  erred  in  refusing  to  grant  the  petition 
of  the  appellant,  and  to  make  an  allowance 
commensurate  with  the  necessities  oC  the 
case. 

Section  973  provides  that.  In  case  of  the  ap- 
pointment of  an  executor  or  administrator 
upon  the  death  of  the  hoaband  the  court 
shall,  without  cost  to  the  widow,  minor  child 
or  children,  set  apart,  for  the  use  of  such 
widow,  minor  child  or  children,  all  the  prop- 
erty of  the  estate  by  law  exempt  from  exe- 
cution; that,  "if  the  amount  thus  exempt  be 
insufficient  for  the  support  of  the  widow  and 
minor  child  or  cliildren,  the  court  sbaJl  make 
Bucb  further  reasonable  allowance  out  of  the 
estate  as  may  be  necessary  for  the  main- 
tenance of  the  family  according  to  their  clr- 
cumstancefl,  daring  the  progress  of  the  set- 
tlement of  the  estate."  It  seems  to  ob  that 
tbe  language  of  the  statute  la  plain,  explicit, 


comprehensive,  and  general;  that  a  fund  is 
here  absolutely  and  without  qualification  pro- 
tected, and  provision  made  for  its  distribu- 
tion in  a  particular  way,  and  that.  If  it  be 
found  by  the  court  that  the  amount  "thus 
exempt"  be  insufficient  for  the  support  of  tbe 
widow  and  minor  clilld  or  children,  it  has  no- 
other  duty  to  perform  than  to  make  the  fur- 
ther reasonable  allowance  provided  for  by 
the  statute;  that  the  question  is  not  whether 
the  amount  thus  exempt,  together  with  some 
other  amount,  which  the  widow  or  some  one 
or  other  of  the  children  might  own  as  a  sep- 
arate estate,  is  insufficient  for  their  main- 
tenance, but  it  Is  whether  the  amount  tbua 
exempt  Is  insufficient  It  Is  an  absolute 
right  that  the  statute  gives,  unqualified  by 
collateral  conditions. 

The  allowance  for  the  maintenance  of  the 
family  according  to  their  circumstances  dur- 
ing the  progress  of  the  settlement  of  the  es- 
tate is  an  allowance  out  of  the  estate  which  is 
being  settled,  and  not  an  allowance  out  of  some 
other  estate.  Neither  does  it  seem  to  us  that 
It  depends  upon  the  question  of  necessity,  or 
of  the  capability  of  the  wife  to  provide  a  good 
living  for  herself  and  children  outside  of  the 
estate.  It  might  eventuate  that  the  wife  was 
an  accomplished  musician  or  a  noted  lecturer, 
or  that  she  could  command  a  salary  which 
would  be  amply  sufficient  to  support  herself 
and  family;  but  that  certainly,  under  the  di- 
rect provisions  of  our  statute,  would  not  de- 
prive her  of  the  right  to  this  support  out  of 
the  moneys  of  the  estate;  and  the  fact  that 
she  has  a  separate  estate  of  her  own,  no  mat- 
ter whetlier  it  came  to  her  through  the  medium 
of  a  life  insurance  policy  at  in  any  other  way, 
cannot  1)e  held  to  militate  against  her  right 
to  receive  the  allowance  provided  for  by  the 
statute.  The  right  to  the  possession  of  the 
homestead  or  the  household  furniture  might 
as  well  be  taken  from  the  widow  and  children. 
The  law  provides  that  if,  by  the  retmn  of  the 
Inventory  of  the  estate  of  any  intestate  who 
died  leaving  a  widow  or  minor  children,  it 
shall  appear  that  the  value  of  the  estate  does 
not  exceed  $1,000,  the  court  shall,  by  decree 
for  that  purpose,  assign  for  the  use  and  sup- 
port of  the  widow  and  minor  cliildren  of  the 
intestate,  or  for  the  support  of  the  minor  child 
or  children  it  there  be  no  widow,  the  whole 
estate  after  the  payment  of  the  funeral  ex- 
penses and  expenses  of  administration;  and 
there  shall  be  no  further  proceeffings  in  the 
administration  unless  further  estate  be  dis- 
covered. On  the  same  line  of  reasoning  ad- 
vanced by  respondents  tliis  statute  should  also 
be  atnogated  If  It  should  be  ascertained  ttiat 
a  sufficient  separate  estate  existed  in  the  widow 
to  maintain  herself  and  childroi.  These  are 
statutes  ot  distribution,  and  these  allowances 
are  debts  against  the  estate,  created  by  the 
law,  and  are  preferred,  just  as  other  debts 
are  preferred,  such  as  exjienaea  of  last  sick- 
ness, funeral  expenses,  eta  They  are  absolute 
in  tlieir  nature,  and  tlierefore  not  subject  to 
any  collateral  conditions.     If  the  homestead 
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right  sbonM  be  rejected,  and  the  allowance 
t^liould  be  rejected  on  the  theory  that  the  wife 
had  a  suffident  ■  separate  estate,  and  all  the 
fnnda  of  the  estate  were  dlstiiboted  to  the 
(Tedit<»s,  tt  might  eventuate  that  the  widow, 
by  ImproTident  tuTestments,  would  lose  all  her 
eepaiate  estate,  and  then  the  object  of  the 
Btatute  would  be  destroyed  altogether.  The 
right  of  the  children  cannot  be  affected  by  any 
action  or  any  condition  of  the  mother.  It  was 
the  doty  of  the  father  to  prorlde  for  his  fam- 
ily doling  his  lifetime,  and  to  provide  for  them 
at  all  hazards,  even  as  against  the  rights  of 
creditoEs;  and  the  law,  during  the  administra- 
tion of  the  fathw's  estate,  simply  steps  into 
his  sboes,  and  InslstB  upon  making  the  same 
provision  for  the  family.  It  seems  to  ua  that 
a  statate  like  tills,  where  no  conditions  or 
qualifications  are  mentlaned,  la  not  susceptible 
of  construction.  But,  outside  of  this  conclu- 
sion, the  authorities  are  uniform  In  coostiulng 
statutes  of  this  kind  In  favor  of  the  right  of 
the  family  to  the  allowance. 

TUB  question  came  before  the  supreme  court 
of  the  state  of  Yennont  as  early  as  1850,  In 
the  case  of  Sawyer  t.  Sawyo:,  28  Vt  245,  and 
it  was  tbere  held  that  the  statntory  {Rovlslon 
for  the  maintenance  of  the  widow  of  the  de- 
ceased person  during  the  settlement  ot  his 
estate  had  a  general  application,  and  that  the 
probate  court  had  a  discretion  only  as  to  the 
amount  of  the  allowance,  and  oould  not  refuse 
ii  altogether  where  the  widow  had  other  abun- 
dant means  of  malnteDance.  That  Is  a  well- 
considered  case,  and  was  followed  In  Re  Lux's 
Estate  (CaL)  35  Pac.  341,  and  is  the  uniform 
holding  of  the  courts  on  statutes  containing 
provisions  Blmilar  to  oura  And  the  author- 
itiee  are  equally  uniform  to  the  efCect  that  the 
right  of  the  widow  and  children  Is  paramount 
to  that  of  creditors,  and  hence  does  not  depend 
upon  the  solvency  or  Insolvency  of  the  estate. 
This  rule  Is  laid  down  in  so  many  words  in 
section  83,  Woemer,  Adm'n.  To  the  same 
efiFect  are  Thomp.  Homest.  &  Ex.  (Ist  Ed.)  § 
9^;  Buffum  V.  Sparhawk,  20  N.  H.  81,  and 
In  re  Dennis'  Estate  (Iowa)  24  N.  W.  746. 
Of  oomrse,  we  are  not  spealdng  now  of  the 
amount  of  the  allowance  which  should  be  made 
by  the  coort  tmder  this  application,  but  dm- 
ply  hold  that  the  right  to  allowance  Is  not 
affected  by  the  separate  estate  of  the  widow. 

Another  contention  ot  tbe  respondents  Is  that 
the  widow  and  ctdldren  had  left  tbe  state  of 
Washington  since  the  death  of  the  fatber,  and 
were,  tbetefore,  not  entitled  to  this  allowance. 
The  raeord  shows  that  the  appellant  had  taken 
her  diQdieu  to  the  state  of  Ohio,  where  she 
was  educating  them.  We  are  not  satisfied 
from  tbe  whole  record  that  the  appelhiitf  is 
not  really  a  resident  of  this  state,  and  ttte 
oooit  ftalled  to  find  on  that  proposition  at  all. 
If  tbe  respondents  had  desired  such  a  finding, 
hi  order  to  raise  that  Issue,  they  ought  to  have 
requested  It  of  the  court.  But,  even  conceding 
that  she  was  a  noonsideBt,  the  authorities,  so 
'ar  ■■  we  have  been  able  to  ascertain,  bold 
*bat  soefa  Cact  would  not  deprl<re  tbe  widow 


and  minor  children  of  tbe  right  of  allowance. 
In  tbe  case  of  Farrls  v.  Battle,  80  Ga.  187,  7 
8:  B.  262,  where  it  appeared  that  the  widow 
had  been  seiMuated  from  her  husband  for  sev- 
eral years,  that  the  wife  and  famUy  bad  been 
living  in  Tennessee  and  the  husband  IntteoEgla 
for  11  years  preceding  bis  death,  and  tbe 
pohit  was  raised  that  by  reason  of  nonresidence 
they  were  not  entitled  to  the  allowance  pro- 
vided by  the  statate,  which  was  similar  to  oars,- 
It  was  held  by  tbe  court  that  such  fact  would 
not  deiwiTe  the  widow  and  chHdcen  of  their 
distributive  rimre  In  the  estate,  vis.  the  year's 
sopport  (in  that  state  the  srtatute  provided  for 
a  year's  support  Instead  of  support  during  tbe 
administration  of  tbe  estate),  the  oourt  saying 
In  that  connection:  "Creditors  are  left  out,  and 
adult  children  are  left  out,  until  this  much  of 
the  estate  Is  withdrawn  from  It  Then  they 
are  admitted  for  participation  In  Hie  balanoe. 
Tfaey  have  no  right  to  anything  except  by  tbe 
statute  of  dlstrtbutionB.  To  take  at  all,  they 
moBt  look  to  tbe  law,  and  must  take  aceordlng 
to  law.  This  being  so,  we  consider  that  tbe 
special  provision  applicable  to  the  wMow  and 
minor  cbildrea  gives  them  this  much  advan- 
tage over  other  distributees.  It  malies  their 
part  of  the  estate  that  much  more,  and  they 
take  it  as  absolutely  and  unconditionally,  and 
for  88  long  a  time,  as  dlatribnt^es  take  under 
the  general  provisions  of  tbe  statute.  It  re- 
quires notldng  to  give  a  right  to  this  benefit, 
except  tbe  relation  of  wife  or  mlncxr  child. 
When  that  relation  exists  at  the  time  of  tbe 
death,  the  person  or  persons  sustaiafng  tt  are- 
entitled  to  make  tbeir  claim  under  the  terms 
of  the  statute,  and  this  court  has  held  that 
their  title  becomes  absolute."  Tbe  same  doc- 
trine is  announced  In  Succession  «f  Ofarlstie, 
20  La.  Ann.  883.  The  question  of  whether  or 
not  tbe  expense  iDcurred  In  transporting  ap-' 
pellant  and  her  cfalldren  to  Obio,  and  their 
maintenance  there,  was  a  necessary  expense, 
taking  into  comdderation  tbe  clPCumstaDces  of 
tbe  family,  is  a  questi(Hi  for  tbe  coosldetatlon 
of  the  court  when  It  comes  to  pass  upon  the 
amount  of  the  allowance.  It  (ollows  from' 
wliat  we  have  said  that  the  Judgment  must 
be  reversed,  and  tbe  cause  remanded,  wttb  In- ' 
structlonB  to  the  lower  court  to  graitt  tbe  al- 
lowance provided  for  by  tbe  statute. 

HOYT,  O.  3.,  and  ANDBRS  and  GORDON, 
JJ.,  concur. 


8TATB  ez  rel.  OOLLINS  v.  STTPBBIOR 

COURT  OF  SNOHOMISH 

COUNTY  et  al. 

(Supreme  Court  of  Washington.    Dec  S,  1895.) 

LooAi.  Actios — Specipio  Pbrfobmasob — Parti- 
tion—Libs, 

An  action  for  specific  performance,  and 
also  to  have  certain  conveyances  set  aRide,  and 
for  partition  of  lands,  and,  if  specific  perform- 
ance cannot  be  decreed,  to  iiave  the  moneya  ad- 
Tadced  by  plaintiff  declared  a  lien,  is  local,  and 
not  transitory.     Dunbar,  J.,  ^esentiii 
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Alandamus  bj  tbe  state,  uimn  the  relation 
of  John  Collins,  against  tbe  superior  court  of 
Snohomish  county  and  others.    Writ  Issued. 

Struve,  Allen,  Hughes  &  McMlcken,  fw  pe- 
titioner. A.  D.  Warner,  Stiatton,  Lewis  & 
GUman,  and  Donworth  &  Howe,  for  respond- 
ents. 

SCOTT,  J.  This  la  a  proceeding  in  man- 
damus, whereby  the  relator  seelu  to  compel 
the  respondent  to  assume  Jurisdiction  of,  and 
proceed  with  the  trial  of,  a  cause  commenced 
by  the  relator  In  said  superlw  court  of  Sno- 
homish county  against  certain  parties  de- 
fendant, In  whose  behalf  tbe  relator's  right 
to  the  Issuance  of  the  writ  is  contested. 
The  point  to  be  determined  is  whether  the 
:actlon  is  a  local  or  a  transitory  one.  It  Is 
conceded  that  if  the  action  is  a  local  one  the 
writ  should  Issue,  and  If  otherwise  it  should 
be  denied.  Tbe  respondent  contends  that  the 
action  is  simply  one  for  a  specific  perform- 
ance of  a  contract  to  conv^  real  estate,  and 
is  therefore  transitory  in  character.  An  ex- 
aminaflon  of  the  complaint,  however,  satis- 
fies us  that  the  action  is  something  more 
than  one  for  a  specific  performance,  for  the 
relator  In  said  action  not  only  seeks  to  com- 
pel the  performance  of  a  contract  to  convey 
an  undivided  Interest  in  certain  lands  to  him, 
that  was  entered  into  between  the  relator 
and  certain  of  the  defendants,  but  he  also 
seeks  to  have  several  conveyances  made  by 
said  defendants  to  some  of  the  other  defend- 
ants set  aside,  in  so  far  as  the  same  affect 
his  claimed  Interest  In  tbe  lands,  on  the 
ground  that  they  were  made  with  notice  of, 
and  subject  to,  his  rights  therein.  He  also 
asks  for  a  partition  of  the  lands,  and  further 
that,  if  for  any  reason  tbe  court  cannot  de- 
cree a  specific  performance  of  the  contract, 
then  tbat  several  sums  advanced  by  the  rela- 
tor and  his  asslgnwB  to  the  contracting  de- 
fendants afcffesaid  be  declared  a  lien  upon 
the  lands  in  controversy.  This  makes  some- 
thing more  than  an  action  for  a  specific  per- 
formance of  a  contract  to  convey  lands.  Tbe 
request  for  a  partition  of  the  lauds,  and,  if  a 
specific  performance  of  the  contract  cannot 
be  decreed,  that  the  relator  be  adjudged  to 
have  a  mortgage  lien  thereon,  clearly  make 
the  action  a  local  one,  under  the  statutes  of 
this  state,  and  it  was  properly  brought  in  the 
superior  court  of  Snohomish  county. 

The  relator  has  also  asked  a  further  coa- 
slderatlon  by  us  of  the  question  as  to  wheth- 
er an  action  for  a  specific  performance  of  a 
contract  to  convey  real  estate  is  a  local  or  a 
transitory  action;  the  r^ator  maintaining 
that  such  an  action  Is  a  local  one,  and  must 
be  brought  In  the  county  where  the  lands 
are  situated.  Under  the  circumstances  of 
this  case,  we  do  not  think  it  is  necessary 
to  enter  upon  any  further  examination  of 
that  question,  as  the  other  features  above 
mentioned  of  tbe  present  action  make  It. un- 
questionably a  local  one.  Let  tbe  writ  la- 
eue  as  prayed  for. 


HOYT,  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 

DUNBAR,  J.  Believing  the  action  to  be 
In  substance  an  action  to  enforce  specific 
performance,  I  think  the  writ  should  be  de- 
nied.  I  tbenton  dissent 


LORENOB  V.  CITT  OP  HLLHNSBURGH. 

(Supreme  Ooort  of  Washington.     X>ec.  80, 

1885.) 

Municipal   Corporations  —  Injuries  from  Db- 

rsCTIVS  BiDBWALK— NOTIOB  OV  DEFECTS — CON- 

tribdtokt  Negugbnge — Excessive  Daxaobs. 

1.  Where  a  city  has  exclusive  control  over 
its  streets  and  sidewalks,  with  power  to  raise 
money  to  keep  them  In  repair,  it  is  bound  to 
keep  them  in  a  reasonably  safe  condition  for  or- 
dinary travel. 

2.  In  an  action  against  a  city  for  InjurieB 
to  a  child  of  eight  years  from  a  defective  side- 
walk, where  there  was  evidence  that  the  child 
had  lived  near  the  place  of  the  accident,  and 
had  frequently  passed  over  the  same  sidewalk, 
and  the  child  testified  that  she  had  no  knowledge 
of  the  defective  condition  of  the  walk  prior  to 
the  injury,  the  question  of  contributory  negli- 
gence was  for  the  jury. 

3.  Evidence  that  a  sidewalk  had  been  de- 
fective for  three  or  four  months  preceding  the 
injury  will  charge  the  city  with  constructive 
notice. 

4.  In  an  action  against  a  dty  for  injuries 
to  a  child  from  a  defective  sidewalk,  where  it 
was  shown  that;  by  reason  of  the  injury,  a  por- 
tion of  the  femur  had  to  be  removed,  causing  a 
shortening  of  the  right  limb  from  four  to  six 
inches;  that  plaintiff  was  confined  to  her  bed 
for  abont  18  months,  and  suffered  great  pain; 
and  that  the  suffering  was  likely  to  continue,— 
a  verdict  for  $8,000  was  not  excessive. 

Appeal  from  superior  court,  KitHtas  county; 
Carroll  B.  Graves,  Judge. 

Action  by  Ethel  Lprence,  by  guardian, 
against  the  city  of  BUensburgh,  for  personal 
injuries.  From  a  Judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.    Alfirmed. 

John  B.  Davidson,  for  appellant.  L.  A.  Vin- 
cent, Austin  Mires,  and  Edward  Fruyn,  f«f 
reqxmdent 

GORDON,  J.  This  was  an  action  brought 
by  plaintifl  In  the  superior  court  for  Kittitas 
county,  in  this  state,  to  recover  damages  for 
a  personal  injury  sustained  from  a  fall  on  a 
defective  sidewalk.  The  complaint  alleges 
that  the  defendant  wrongfully  and  negligently 
suffered  and  permitted  the  sidewalk  on  a 
street  In  said  city,  known  as  "Third  Street," 
to  become  and  remain  out  of  repair  for 
several  months  prior  to  the  date  of  the  in- 
jury, which  was  the  aoth  of  February,  1892. 
The  alleged  defect  consisted  of  a  V-shaped 
opening  In  the  walk,  of  about  five  Inches  In 
width,  and  about  24  Inches  In  depth.  Tbe  de- 
fendant city  answered  the  complaint  by  de- 
nying generally  and  speciflcally  all  of  tbe  al- 
legations ccHitained  In  it,  and  upon  the  trial  a 
verdict  was  rendered  in  favor  of  tbe  plaintiff 
(respondent  here)  against  the  appellant  ^Ity) 
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for  the  earn  of  $8,000;  and  from  the  Judgment 
entered  uxxin  aald  verdict,  and  the  order  of 
the  court  denying  apt>ellant's  motlm  for  a  new 
trial,  this  appeal  la  taken.  The  record  la  anne- 
what  exceptional,  in  this:  It  Is  not  contaided 
that  any  error  was  committed  by  the  trial 
court  in  admitting  or  rejecting  testimony  at 
the  trial,  or  tn  charging  or  refusing  to  charge 
the  jiu7  concerning  the  law  at  the  case,  nor 
was  any  objection  made  either  below  or  here 
as  to  the  sutUclency  of  the  pleadings. 

1.  The  principal  contention  made  In  the  brief 
of  appellant  in  this  case  Is  that  the  dty  Is 
not  liable  in  actions  for  Injuries  received  by 
reason  of  defective  streets  and  sidewalks,  and 
the  first  37  pages  of  said  brief  are  devoted  to 
the  discussion  of  that  proposltiou.  After  the 
preparation  of  the  brief,  but  prior  to  the  hear- 
ing of  the  cause,  this  court  passed  upon  a 
like  question  adversely  to  such  contention,  in 
the  case  of  Sutton  t.  City  of  Snohomish,  30 
Pac.  273,  in  which  we  held  that  "where  a 
dty  lias  exclusive  control  of  its  streets,  with 
power  to  raise  money  to  keep  them  In  repair, 
it  is  bound  to  keep  them  in  a  reasonably  safe 
condition  for  ordinary  travel." 

2.  It  is  next  contended  that  the  court  below 
erred  In  denying  appellant's  motion  for  a  non- 
suit, which  motion  was  urged  upon  the  groimd 
that  the  evidence  in  behalf  of  the  plaiutio: 
showed  her  to  have  been  guilty  of  contributory 
Degiigence.  An  examination  of  the  record  sat- 
isfies us  tliat  the  nonsuit  was  properly  denied. 
It  appears  from  the  evidence  that  plaintiff,  at 
the  time  of  the  Injury,  was  a  child  of  about 
eight  years;  that  she  lived  with  her  parents 
at  a  place  near  where  the  accident  occurred; 
that  during  the  forenoon  of  the  day  of  the  ac- 
cident, while  in  company  with  an  elder  sister, 
on  the  way  to  Sabbath  school,  she  ran  Into 
the  opening  in  the  walk  already  described,  and 
suffered  a  severe  fail.  It  appears  that  she 
had  frequently  traveled  said  sidewalk  prior  to 
the  injury  and  subsequent  to  its  becoming  out 
of  repair.  She  testified,  however,  that  she  did 
not  know  of  Its  defective  condition  prior  to  the 
injury;  and  we  think  that,  considering  her 
tender  years,  negligence  could  not,  as  a  mat- 
ter of  law,  be  imputed  to  her,  but  prima  facie 
she  would  be  Incapable  of  exerdslng  that  care 
and  caution  which  the  law  requires  of  an  adult. 
Just  what  care  and  caution  a  child  must  ex- 
ercise in  order  to  be  entitled  to  recover  In 
this  class  of  cases  cannot  be  determined  by 
any  general  rule,  but  must,  in  connection  with 
the  drcmnstances  in  each  case,  depend  upon 
tbe  Intelligence,  capacity,  and  Judgment  which 
be  Is  shown  by  the  evidence  to  possess,  and 
bis  capacity  must  be  left  to  the  determination 
of  the  Jury  under  proper  histructlcHis,  which 
In  thia  Instance  we  are  botmd  to  presume  were 
given.  Westbrook  t.  Railroad  Oo.  (Miss.) 
6  South.  321;  Westerfldd  v.  Levis  (La.)  9 
Sontti.  52;  Schnnr  v.  Traction  Co.  (Pa.  Sup.) 
25  AtL  6n6;  Iron  Oo.  t.  Brawley,  88  Ala.  371, 
8  South.  B56. 

3.  (Counsel  Inslsta  that  there  !•  no  proof 
•howli^  tbat  a]w«Uaiit  had  notice  of  the  de- 


fective condition  of  the  sidewalk.  There  waa 
evidence  tending  to  show  that  the  walk  had 
remained  In  the  defective  condition  already 
described  for  three  or  four  months  preceding 
the  time  of  the  injury.  Actual  notice  was  not 
necessary;  constructive  notice  is  sufficient  "If 
this  dangerous  hole  •  •  •  was  In  existence 
for  such  a  length  of  time  that  the  city  author- 
ities, by  the  exercise  of  ordinary  vigilance, 
would  have  discovered  it  in  time  to  prevent 
the  accident,  the  city  cannot  escape  liability 
for  want  of  notice.  Under  such  circumstances 
the  law  imparts  notice.  Failure  to  dlscovar 
and  remedy  a  dangerous  defect  in  a  public 
street  within  a  reasonable  time  is  Itself  neg- 
ligence." Sutton  V.  City  of  Snohomish,  supra. 
4.  Lastly,  it  is  claimed  that  the  verdict  of 
the  Jiuy  Is  excessive.  From  our  examination 
of  the  evidence  we  feel  that  we  would  not  be 
warranted  In  disturbing  the  verdict  upon  this 
ground.  It  appears  that,  In  consequence  of 
the  Injury  sustained  from  the  fail,  the  Infant 
plahitifF  was  obliged  to  undergo  a  surgical 
operation,  In  which  a  portion  of  the  femur  was 
removed,  causing  a  shortening  of  the  right 
lUub  from  four  to  six  inches;  that  she  was 
confined  to  her  bed  for  a  period  of  about  18 
months,  during  which  time  she  suffered  great 
pain;  and  that,  as  a  necessary  result  of  the 
Injury,  she  Is  destined  to  suffer  more  or  less 
pain  through  life.  Prom  all  the  evidence,  we 
are  unable  to  say  that  the  damages  were  given 
under  the  influence  of  passion  or  prejudice; 
and,  no  error  appearing  in  the  record,  the  Judg- 
ment is  affirmed. 

ANDERS,  DUNBAR,  and  SCOTT,  JJ.,  con- 
cnr. 


SWARTWOOD  et  al.  v.  RED  STAR 

SHINGLE  CO.  et  aL 

(Supreme  Court  of  Washington.     Dec.  SO, 

1886.) 

LooOER'B  LiBN— Whsn  Arises. 

No  lien  on  shingles  arises  under  Laws 

1S93,  c.   132,  i  2,  givinif  a  lien  to  every  person 

performing    worlj    or    labor    in    manufacturing 

logs  into  lumber  and  shingles  "while  the  same 

remains  at  the  mill  where  it  was  manufactured 

or  in  the  possefsion  or  nnder  the  control  of  the 

manufacturer,"  where  the  undisputed  findings 

show  that  the  shingles  were  not  at  the  mill  at 

the  time  the  lien  was  filed,  btat  had  been  sold 

by  the  manufacturer,  and  had  passed  from  hisk 

possession  to  defendants. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBrlde,  Judge. 

Action  by  H.  N.  Swartwood  and  others 
against  the  Red  Star  Shingle  Company  and 
others  to  foreclose  a  logger's  Hen.  From  a 
Judgment  dismissing  the  complaint  as  to 
some  of  the  defendants,  and  allowing  them 
costs,  plaintltCs  appeal.    Affirmed. 

B.  B.  Fowle  and  Oeo.  A.  Joiner,  for  app^ 
lants.    Million  &  Hotiser,  for  respondents. 

DUNBAR,  J.  This  case  comes  here  mAely 
npon  an  exception  to  the  coaduaiona  of  law 
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found  \>j  the  court  below.  No  exceptions 
were  taken  to  the  findings  of  fact;  In  fact, 
they  do  not  appear  In  the  reccn-d;  so  that  (no 
questions  having  been  raised  as  to  the  sufS- 
ciency  of  the  pleadings)  the  only  question  is, 
do  the  findings  of  fact  sustain  the  conclu- 
sions of  law  announced  by  the  court?  The 
action  is  brought  Jointly  by  appellants,  aa 
plaintiffs,  against  the  Red  Star  Shingle  Gom- 
'pany,  a  corporation,  and  Fred  Wiles,  W.  A. 
Pitts,  and  Robert  Fraser,  respondents,  who. 
It  is  alleged  In  the  complaint,  claim  some 
interest  in  the  shingles,  a  lien  upon  which  is 
sought  to  be  foreclosed.  The  court  found 
that  the  work  had  been  done  by  the  plaintifTs 
as  alleged  in  the  complaint;  that  the  amount 
alleged  to  be  due  them  was  due  them  from 
the  defendant  the  Red  Star  Shingle  Com- 
pany; and  that  they  had  duly  filed  their 
liens  for  services  rendered  on  said  shingles 
on  the  9th  day  of  July,  1894.  It  also  found 
that  prior  to  the  filing  of  the  liens,  viz.  on  the 
6th  day  of  May,  1894,  the  Red  Star  Shingle 
Company  had  sold  to  the  respondents  the 
shingles  npon  which  the  plaintiffs  were  at- 
tempting to  foreclose  a  lien;  that  on  the  9th 
day  of  May,  1894,  the  .respondents  (defend- 
ants in  the  action  below)  took  possession  of 
said  shingles,  and  removed  them  from  the 
mill  where  they  were  manufactured  to  the 
warehouse  on  the  railroad,  which  was  about 
a  quarter  of  a  mile  from  the  shingle  mill, 
which  warehouse  had  been  used  by  the  Red 
Star  Shingle  Company  for  storing  and  ship- 
ping their  shingles  when  they  could  not  get 
cars  to  load  into  directly;  that  on  the  5th  day 
of  May,  1894,  at  the  time  of  the  sale  of  these 
shingles  to  the  respondents,  the  Red  Star 
Shingle  Company  executed  and  delivered  to 
them  a  bUl  of  sale  for  the  same,  which  bill 
of  sale  was  recorded  in  the  office  of  the  au- 
ditor of  Skagit  county  on  tbe  Sth  day  of  May, 
1894;  that  the  plaintiffs  did  not  know  that 
said  shtngles  had  been  sold  to  tbe  defend- 
ants, not  being  actually  apprised  of  the  giv- 
ing and  leeordlng  of  said  bill  of  sale,  but 
knew  that  said  shingles  had  been  removed  to 
said  warehouse  by  the  defendants  WUes, 
Pitts,  and  Fraser,  with  their  teams.  And,  as 
a  conclusion  of  law  from  said  facts,  the  court 
found  that  the  plaintiffs  had  no  lien  or  right 
of  lien  upon  said  shingles,  and  that  the  de- 
fendants Wiles,  Pitts,  and  Fraser  were  enti- 
tled to  have  plaintiffs'  complaint  dismissed 
as  to  them,  and  to  have  Judgment  for  their 
costs  and  dlsburBements,  and  Judgment  was 
entered  accordingly. 

There  is  very  little  that  ean  be  said  on  this 
propoBittoii.  Tbe  statute  governing  this  case 
(section  2,  c.  132,  Laws  Wash.  1893)  provides 
that  "every  peraen  performing  work  or  lal>or 
vt  assisting  in  manufacturing  saw  logs  and 
other  timber  into  lumber  and  shingles,  has  a 
Uen  npoa  such  lumber  while  the  same  re- 
malm  at  the  miU  where  It  was  manufactur- 
ed, or  in  the  possession  or  under  the  control 
pf  the  manufacturer.  •  •  •"  The  court 
bavlng  found  in  this  case  that  the  shingles 


were  not  remaining  at  the  mlH  at  the  tim« 
the  lien  was  filed,  that  they  were  not  in  tbe 
possession  or  under  the  control  of  the  manu- 
facturer, but  that  they  had  been  sold  to  the 
defendants,  who  had  taken  possession  of 
them,  and  removed  them  from  the  mill  where 
they  w»e  manufactured,  it  would  seem  that 
tbe  court  was  powerless,  under  the  law,  to 
arrive  at  any  other  conclusion  than  the  oae 
announced,  that  the  plaintiffs  had  no  Uen  or 
right  of  Uen  upon  said  shingles.  Hie  Judg- 
ment wiU  be  affirmed. 

HOYT,  O.  J.,  and  ANDERS,  GORDON,  and 
SCOTT,  JJ.,  concur. 


PETERSON  V.  BINGHAM  et  aL 

(Supreme  Court  of  Washington.     Dec.  4, 

1895.) 

Unmabkibd  Man — Exemptions. 

The    word    "householder,"    as    used    in 

Hill's  Ann.  Code,  {  486,  relating  to  exemptions, 

does  not  include  an  unmarried  man  who  has  no 

person  dependent  npon  him  for  support. 

Appeal  from  superior  court,  Sl^git  county; 
Henry  McBride,  Judge. 

Action  by  Peter  Peterson  against  0.  B.  Bing- 
ham and  otha«  to  recover  the  valne  of  cer- 
tain property  sold  by  defendants.  A  demur- 
rer to  the  complaint  was  sustained,  and 
plaintiff  appeals.    Affirmed. 

MUUon  &  Houser,  for  appellant  Sinclair 
&  Smith,  for  respondents. 

DUNTIAR,  J.  This  action  was  brought  by 
the  appellant  against  the  respondents,  Bing- 
ham &  Holbrook  und  W.  E.  Perklnson,  as 
sheriff  of  Skagit  county,  foe  the  value  of  a 
certain  quantity  of  hay  sold  by  the  said  sher- 
iff at  tbe  Instance  of  respondents  Bingham  & 
Holbrook  upon  a  Judgment  in  their  favor 
against  appelant;  the  claim  of  appellant  be- 
ing that  the  property  so  sold  was  exempt  un- 
der subdivision  4  of  section  486  of  the  Code  of 
Procedure.  The  pertinent  allegations  in  the 
complaint  were  that,  at  aU  times  therein  men- 
tioned, the  plaintiff  Was,  and  had  been,  and 
then  was,  an  unmarried  man;  that  for  more 
than  five  years  last  past,  as  a  bachelor  and 
single  man,  he  had  been  living  in  a  house  of 
his  own,  and  alone,  and  with  no  other  person 
than  himself;  that  he  did  not  contribute  to 
the  support  of  any  person,  and  had  no  per- 
son living  with  him  and  depending  on  him 
for  support.  A  demurrer  was  interposed  to 
this  complaint,  which  'was  sustained  by  the 
trial  court.  The  plaintiff  electing  to  stand 
upon  his  pleading.  Judgment  was  entered  for 
the  defendants.  So  that  it  will  be  seen  that 
the  only  question  raised  is  the  question  of  the 
construction  of  said  section  486. 

It  is  urged  by  tbe  appellant  that  the  term 
'householder,"  nsed  in  said  section,  is  not  to 
be  construed  In  its  strict  sense  and  meaning, 
as  synonymous  with  "head  of  a  family,"  as 
is  done  in  a  great  many  of  the  other  statutes. 
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becsnse  geetion  481  of  the  asme  act.  In  using 
the  word  "householder,"  provides  that  "any 
householder  being  the  head  of  a  famUy  Is 
entitled  to  a  homestead,"  etc.  liie  term 
"householder"  Is  so  well  understood  and  so 
nnlformly  defined  that  it  seems  to  ns  that 
more  wonld  have  been  required  by  the  legisla- 
tare  to  diange  Its  recognized  meaning  than 
the  mere  addition  of  the  words  quoted;  for, 
under  the  established  authorities,  the  house- 
holder was  the  head  of  a  family,  and  the  ase 
of  these  words  was  simply  the  use  of  sut^ 
plusagre  on  the  part  of  the  legislature.  Web- 
ster defines  a  "householder"  as  "the  master 
or  head  of  a  family;  one  who  occupies  a 
house  with  his  family."  In  9  Am.  Sc  Eag. 
Ena  Law,  p.  783,  the  term  "householder"  is 
defined  to  be  "the  head  or  master  of  a  fam- 
ily; a  person  who  occupies  a  house,  and  has 
charge  of  and  provides  for  a  family  therein," 
— citiiig,  in  support  of  that  definition,  Wood- 
ward T.  Murray,  18  Johns,  400;  Bowne  T. 
Witt,  19  Wend.  476;  Aaron  t.  State,  87  Ala. 
113;  and  Carpenter  r.  Same,  10  Ind.  125. 
An  unmarried  man  keeping  house,  with  no 
children  or  dependents  Uring  with  him,  is  not 
entitled  to  exemptions.  Wap.  Homest.  p.  80. 
The  primary  object  of  exemption  laws  is  to 
protect  the  helpless,  and  to  provide  subsist- 
ence for  those  who  cannot  provide  it  for 
themselves.  To  do  this.  It  becomes  neces- 
sary to  provide  an  exemption  for  the  head  of 
the  family,  whether  we  use  the  word  ''family" 
Intts  ordinarily  accepted  meaning  of  kinship, 
<v  as  an  aggregation  of  persona  where  one  of 
the  perscms  is  the  iH-ead  winner  for  the  rest. 
The  very  suggestion  of  a  homestead  exemp- 
tloii  raises  this  Idea,  and  while  we  do  not 
decide  that  there  are  no  exemptions  for  un- 
married men  or  women,  <»■  men  and  women 
who  have  no  one  dependent  upon  them  for 
■apport,  yet  so  tar  as  the  word  "householder" 
Is  concerned,  which  is  the  only  word  we  are 
called  upon  to  construe  In  this  case,  as  we 
have  before  said,  we  think  its  meaning  is  so 
well  established  that  It  cannot  be  varied,  en- 
larged, or  limited  by  the  presumption  that  the 
legislature  meant  to  ase  the  word  in  a  par- 
ticular aense,  when.  In  addition  to  the  word 
"hoaaeh<rfder,"  they  used  Its  synonym.  The 
Judgment  will  therefore  be  affirmed. 

HOYT,  0.  J.,  and  ANDBB8  and  OGRDON, 
JfJ.  ooDcar. 


NIXON  V.  fOST  et  aL 

(Snpcwae  Conrt  of  Washington.    Dec.  B, 

1805.) 

Cbbds — ExBOcnoH — PaooF — ^Ackmoiti.bdoicbvt— 
WirE's  Skpabate  Estate — Etioencs. 

1.  The  possession  by  the  grantee  of  a  deed 
iafllcient  in  form  Is  prima  facie  evidence  of  its 
execntioD. 

2.  The  testimony  of  a  grantor  that  riie  did 
not  execute  the  deed  does  not  necessarily  over- 
come the  presumption  of  erxecntion  arising  from 
the  poasessioD  of  the  deed  by  the  grantee,  where 
there  is  evldoice  that  the  grantee  bad  remain- 


ed In  possession  for  several  years  without  pay- 
ment of  rent,  and  without  objection  on  the  part 
of  the  grantor,  who  was  aware  that  the  deed 
had  been  recorded. 

3.  Where  property  is  conveyed  to  a  wife  as 
her  separate  property,  the  husband  of  the  gran- 
tee may  take  the  ad^nowledgment  of  the  gran- 
tor. 

4.  As  between  grantor  and  grantee,  evi- 
dence that  the  deed  was  executed  on  the  anni- 
versary of  the  grantee's  wedding;  that  imme- 
diately thereafter  the  hnsband  of  the  grantee, 
by  whom  the  consideration  was  paid,  presented 
the  deed  to  the  grantee  as  a  wedding  present,— 
is  sufficient  to  prove  that  the  Innd  was  convey- 
ed to  the  grantee  as  her  separate  property. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  Cora  E.  Nixon,  In  her  own  right 
and  as  administratrix  of  the  estate  of  Thom- 
as L.  Nixon,  deceased,  against  Mary  D.  Post 
and  others.  There  was  a  judgment  for  de- 
fendants, and  plaintiff  appeals.    AfiSrmed. 

W.  8.  Relfe,  J.  S.  Whltehouse,  and  Palmer 
&  Palmer,  for  appellant.  Campbell  &  Pow- 
ell and  B.  B.  Rosllng,  for  respondents. 

HOYT,  C.  J.  This  action  was  brought  by 
Cora  E.  Nixon,  in  her  own  right  and  as  ad- 
mtailstratrlx  of  the  estate  of  her  husband, 
Thomas  Ii.  Nixon,  to  set  aside  and  cancel 
two  deeds,  and  to  obtain  a  decree  vesting 
in  her  the  title  to  lots  19  and  20,  In  block  5, 
Of  Tacoma,  the  property  described  In  said 
deeds.  One  of  these  deeds  purported  to  have 
been  made  by  plalntlflT  and  her  husband  to 
the  defendant  Mary  p.  Post  for  the  consid- 
eration of  $6,000,  and  was  dated  February  8, 
1880.  The  other  was  made  by  the  defend- 
ant Mary  D.  Post  to  the  defendant  Philip 
V.  Caesar,  as  trustee,  to  secure  the  payment 
of  certain  notes  made  by  said  Mary  D.  Post 
and  her  hnsband.  The  complaint  contains 
other  allegations  relied  upon  to  acquire  pos- 
session of  the  property  and  damages  for  Its 
detention,  but  this  ground  of  relief  received 
no  attention  at  the  hands  of  the  lower  court, 
and  needs  none  here.  The  deed  from  Nixon 
and  wife  to  Mary  D.  Post  was  not  recorded 
until  March  4,  1890.  On  April  16,  1891, 
Thomas  Ii.  Nixon,  the  husband  of  plaintiff, 
died,  and  thereafter  she  was  appointed  and 
qualified  as  administratrix  of  his  estate. 
This  action  was  commenced  December  12, 
1802.  The  deeds,  with  an  exception  which 
will  be  hereafter  noticed,  were  suffldent  In 
form,  and  were  duly  acknowledged,  and 
when  introduced  In  evidence  prima  facie  pla- 
ced the  title  In  the  defendant  Mary  D.  Post, 
■nbject  to  whatever  Interest  was  conveyed  by 
the  trust  deed  to  Philip  V.  Caesar.  It  Is  not 
contended  that  the  deed  to  Philip  V.  Caesar 
was  not  sufficient  for  the  purposes  for  which 
It  was  made,  If  by  the  deed  to  Mary  D.  Post 
from  the  plaintiff  and  her  husband  she  ac- 
quired title  as  her  separate  property.  The 
material  inquiry  Is  as  to  the  force  and  ef- 
fect of  this  latter  deed.  It  Is  attacked  by 
the  plaintiff  upon  three  groimds:  (1)  For  the 
raaaon  that  it  was  never  executed  and  ae- 
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knowledged  by  tbe  plaintiff;  (2)  that  there 
was  no  consideration  therefor;  and  (3)  that, 
if  any  title  passed  by  said  deed,  it  did  not 
BO  pass  to  the  defendant  Mary  D.  Post  as  her 
separate  estate,  but  was  in  ber  name  for  tbe 
benefit  of  the  community  composed  of  her- 
self and  her  husband.  It  will  be  seen  from 
the  above  statement  that  the  principal  ques- 
tions to  be  determined  are  those  of  fact,  and 
little  or  no  discussion  of  legal  propositions 
will  be  necessary  In  arriving  at  a  determina- 
tion. The  superior  court,  after  full  hearing, 
found  as  facts  that  the  deed  from  the  plain- 
tiff and  her  husband  was  duly  executed  and 
delivered  to  the  defendant  Mary  D.  Post,  and 
vested  the  title  to  the  property  in  her  aa  her 
separate  estate.  Upon  this  finding  but  one 
conclusion  of  law  could  be  founded,  and  that 
was  that  tbe  plaintiff  was  not  entitled  to  any 
relief.  Hence,  If  this  finding  is  supported  by 
the  evidence,  the  Judgment  dismissing  the 
action  must  be  afiSnned. 

The  deed  having  been  found  In  the  i>osses- 
sion  of  tbe  defendant  Mary  D.  Post,  and  be- 
ing In  due  form,  prima  facie  established  the 
fact  of  Its  regular  execution  and  delivery. 
But  this  prima  facie  case  was  met  by  the  tes- 
timony of  the  plaintiff  to  the  effect  that  she 
never  executed  the  deed,  and,  If  this  testi- 
mony Is  to  be  taken  as  true,  it  was.  In  our 
opinion,  sufficient  to  overcome  the  presump- 
tion above  stated.  But  public  policy  will  not 
allow  a  presimipticm  of  this  kind  to  be  over- 
come without  clear  and  convincing  proof,  and 
testimony  offered  for  that  purpose  must  be 
carefully  examined  In  tbe  hght  of  all  the  sur- 
rounding circumstances,  and  must  be  of  a 
nature  to  convince  the  court  of  Its  reliability, 
before  It  can  be  given  such  force  as  will  over- 
turn a  presumption  upon  which  the  stability 
of  titles  to  real  estate  so  largely  depends.  It 
was,  therefore,  the  duty  of  the  trial  court, 
before  accepting  the  teetimony  ot  the  plain- 
tiff as  absolutely  true,  to  Investigate  it  in 
the  light  of  the  other  chrcumstances  which  ap- 
peared from  the  proofs.  From  such  proofs 
it  appeared  that  the  plaintiff  knew  of  the  ex- 
ecution of  this  deed  as  early  as  August,  1890; 
that  her  husband  knew  that  it  had  been  pla- 
ced of  record  at  or  before  the  same  dAte;  that 
at  that  time,  and  for  months  thereafter,  the 
defendant  Mary  D.  Post  and  her  husband  re- 
sided In  the  city  of  Tacoma,  where  the  plain- 
tiff and  her  husband  also  resided;  that  noth- 
ing was  ever  said  by  the  plaintiff  or  her  hus- 
band to  the  defendant  Mary  D.  Post  as  to 
tlie  deed  which  was  of  record  not  having 
been  properly  executed  and  delivered  to  her; 
that  no  objection  was  ever  made  to  said  de- 
fendant and  her  husband  occupying  the  prop- 
erty without  the  payment  of  any  rent;  that 
after  the  death  of  the  plaintiffs  husband  she 
made  representatioos  to  the  husband  of  the 
defendant  Mary  D.  Post  as  to  favors  which 
he  had  received  from  her  husband,  and 
sooght  to  have  him  do  something  by  way  of 
aiding  ber  pecuniarily;  that  while  seeking 
aoch  aid,  which  she  did  not  claim  was  due  to 


ber  excepting  as  a  pmpa  return  for  favors 
received,  she  made  no  claim  tending  to  show 
that  the  title  to  the  lots  In  question  was  not 
properly  vested  in  the  defendant  Mary  D. 
Post  It  further  appeared  from  undisputed 
testimony  that  up  to  the  time  of  the  making 
of  the  deed  In  question  the  defendant  UnuB 
B.  Post  was  Interested  in  certain  property 
at  or  near  the  city  of  Ellensburg,  with  the 
husband  of  the  plaintiff,  and  there  was  testi- 
mony tending  to  show  that  this  interest  was 
the  consideration  paid  by  said  Poet  for  the 
property  in  question.  It  also  appeared  that 
the  defendant  Mary  D.  Post  and  her  husband 
continued  in  possession  of  this  property  for 
a  long  time,  and  that  substantial  changes  and 
Improvements  were  made  in  the  buildings 
thereon  at  their  expense;  that  they  paid  all 
taxes  thereon;  and  that  the  plaintiff  fre- 
quently referred  to  It  as  the  "home  at  the 
Posts."  There  was  also  testimony  tending 
to  establish  numerous  other  circumstances 
which,  if  true,  were  inconsistent  with  the 
present  claim  of  the  plaintiff  as  to  ber  never 
having  executed  the  deed  in  question.  There 
was  some  attempt  on  the  part  of  the  plain- 
tiff to  explain  some  of  these  circumstances, 
but,  in  our  opinion,  the  attempted  explana- 
tion was  not  at  all  satisfactory.  It  follows 
that  her  testimony  must  be  weighed  in  theb: 
light,  and  when  thus  weighed,  we  are  of  the 
opinion  that  it  did  not  so  clearly  establish  her 
allegation  to  the  effect  that  she  had  never 
executed  the  deed  as  to  overcome  the  pre- 
sumption flowing  from  its  having  been  found 
in  the  possession  of  the  grantee,  appearing 
to  have  been  regularly  executed.  The  find- 
ing by  the  superior  court  to  the  effect  that 
the  deed  had  been  duly  executed  and  deliv- 
ered by  the  plaintiff  and  her  husband  was 
warranted  by  the  proofs. 
'  Upon  the  question  as  to  the  nature  of  the 
title  conveyed  by  such  deed  must  also  depend 
the  further  question  presented  by  the  appel- 
lant as  to  the  right  of  the  husband  to  take 
an  acknowledgment  of  a  deed  in  which  his 
wife  was  named  as  grantee.  It  Is  not  claim- 
ed that  he  could  not  properly  take  such  ac- 
knowledgment if  the  property  was  deeded  to 
the  wife  under  such  circumstances  that  it 
became  h&e  separate  estate.  Hence  the  de> 
termination  of  the  nature  of  the  title  convey- 
ed by  the  deed  will  also  determine  the  ques- 
tion as  to  the  regularity  ot  the  acknowledg- 
ment The  proofs  as  to  the  intention  of  the 
husband  at  the  time  the  deed  was  delivered, 
as  shown  by  his  acts,  were  that  the  trade 
was  by  him  consummated  and  the  execution 
of  the  deed  procured  on  the  anniversary  of 
the  wedding  of  himself  and  wife;  that  he 
desired  to  make  her  a  present  of  the  property 
for  a  home;  that  in  pursuance  of  this  desire 
he  had  the  deed  made  out  in  her  name,  and 
immedlatdy  after  its  execution  took  it  to 
their  home,  and  delivered  It  to  her  with  the 
statement  that  it  was  an  anniversary  gift 
That  this  would  have  been  sufficient  to  have 
passed  tbe  title  conveyed  by  the  deed  to  th« 
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wife  aa  her  separate  estate,  if  all  bad  been 
done  in  tbe  presence  of  the  grantors,  and  at 
the  time  of  the  execution  of  the  deed,  is  not 
denied  by  the  appellant;  but  she  founds  her 
claim  that  the  title  conveyed  became  com- 
munity property  upon  the  fact  that  the  proota 
fail  to  show  that  anything  was  said  in  ref- 
erence to  the  character  of  the  title  to  be  con- 
Teyed  between  the  grantors  and  the  husband 
of  the  grantee  at  the  time  the  deed  was  ez- 
ecnted.  But,  In  Tlew  of  the  fact  that  the  hus- 
band of  the  plaintiff,  the  grantor  who  trans- 
acted all  of  the  business,  is  dead,  and  of  the 
farther  fact  that  the  husband  of  the  defend- 
ant Mary  D.  Post  has  disappeared,  such  tes- 
timony could  not  be  obtained,  and  the  action 
of  the  husband  in  at  once  delivering  the  deed 
to  the  wife  as  a  gift,  taken  in  connection 
with  the  consnmmatiraa  of  the  trade  on  the 
anniversary  of  their  wedding,  sufficiently  in- 
dicated bis  Intention  to  have  the  wife  take 
the  title  as  her  separate  property.  Kspecial- 
ly  is  this  tme  when  the  question  Is  raised 
as  between  the  gra.ntor  and  the  grantee,  and 
not  directly  by  a  creditor  who  was  snch  at 
fbe-  date  of  the  deed.  The  superior  conrt 
properly  found  that  the  deed  had  been  duly 
executed  and  delivered  by  the  plaintiff  and 
her  husband  to  the  defendant  Mary  D.  Post, 
and  that  the  circtunstances  surrounding  the 
making  and  the  delivery  were  such  that  tbe 
title  conveyed  vested  in  her  as  her  separate 
estate.     The  decree  must  be  affirmed. 

SCOTT,  ANDERS,  DUNBAR,  and  GOR- 
DON, JJ.,  concur. 


KNIPB  et  ux.  V.  AUSTIN  et  al. 

(Supreme  Court  of  Washington.     Dec.  9, 
1895.) 

XOBTOAOBS  —  RbDEMPTION— ACOOUNTIita   BT  FUB- 

CHiSER— Rents  and  Profits. 

Under  Code  Proc.  |  519,  providing  that 
the  purchaser,  from  day  of  sale  until  redemp- 
tion, shall  be  entitled  to  the  possession  of  the 
property,  and  that,  in  case  it  is  in  tbe  hands  of 
a  tenant  .holding  under  an  unexpired  lease,  he 
shall  be  entitled  to  receive  the  rents  or  the  val- 
ue of  the  use  and  occupation  during  such  period, 
a  purchaser  cannot,  on  redemption,  be  made  to 
account  for  the  rents  and  profits  received  by 
him  from  the  time  of  sale  to  the  redemption. 
Hardy  v.  Herriott  (Wash.)  39  Pac.  958;  fol- 
lowed. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Robert  Knipe  and  wife  against 
C.  M.  Austin  and  othen  for  an  accounting 
to  ascertain  the  sum  to  be  paid  on  redemp- 
tion of  land  sold  under  a  mortgage.  From 
tbe  Judgment  rendered,  defendants  appeal. 
Reversed. 

C!arr  &  Preston,  for  appellants  Bond,  Hook- 
er &  Woolery.  Smith  &  Ck>le,  for  appellants 
A]fBtln  and  Cole.  Will.  H.  Thompson,  Kd- 
ward  P.  Eidsen,  and  John  El.  Humphries,  for 
respondents. 


DUNBAR,  J.  This  case  Involves  the  con- 
struction of  section  S19  of  tbe  Ojde  of  Pro- 
cedure, and  the  question  Involved  is  whether, 
ui)on  redemption  of  real  estate  sold  under 
execution,  the  amount  of  rents  and  profits 
received  by  the  purchaser  shall  be  credited 
to  the  redemptloner,  or  whether  such  rents 
and  profits  belong  absolutely  to  the  pur- 
chaser. It  Is  conceded  that  this  question  was 
squarely  decided  In  opposition  to  the  conten- 
tion of  the  respondents,  by  this  court,  in 
the  case  of  Hardy  v.  Herriott,  39  Pac.  958, 
but  we  are  asked  by  the  respondents,  not- 
withstanding this  decision,  to  again  construe 
this  statute,  and  treat  it  as  an  open  question; 
and,  in  view  of  the  Importance  of  the  ques- 
tion involved,  we  have  concluded  not  to  treat 
the  case  of  Hardy  v.  Herriott,  supra,  as  stare 
decisis,  but  to  enter  upon  an  original  investi- 
gation. But  after  a  renewed  examination  of 
the  authorities  and  of  the  statute,  enlight- 
ened by  an  earnest  and  intelligent  discus- 
sion, we  are  unable  to  find  any  escape  from 
the  conclusions  reached  In  Hardy  v.  Herri- 
ott It  Is  conceded  by  the  respondents  that 
the  statute  governing  this  case  might  with 
propriety  be  construed  as  it  has  before  been 
construed  by  this  court;  but  it  is  urged  that. 
Inasmuch  as  the  construction  which  has  been 
placed  upon  it  is  a  construction  which  per- 
mits hardships  to  be  Imposed  upon  tbe  re- 
demptloner, the  statute  should,  if  possible, 
be  construed  so  as  not  to  do  an  injustice  to 
a  debtor,  or  give  an  advantage  to  a  creditor. 
In  other  words,  that  tbe  construction  should 
be  that  which  natural  Justice  requires. 
Without  in  any  way  controverting  these 
rules  of  construction,  we  do  not  think  they 
can  be  applied  to  a  statute  where  the  lan- 
guage Is  as  plain  and  explicit  as  the  lan- 
guage of  our  statute.  The  language  of  the 
statute  Is  that  "the  purchaser  from  tbe  day 
of  sale  until  a  re-sale  or  redemption,  and 
the  redempttoner  from  the  day  of  his  re- 
demption until  another  redemption,  shall  be 
entitled  to  the  possession  of  the  property  pur- 
chased or  redeemed,  unless  the  same  be  in 
the  possession  of  a  tenant  holding  under  an 
unexpired  lease,  and  in  such  case  shall  be 
entitled  to  receive  from  sucb  tenant  the 
rents  or  the  value  of  the  use  and  occupation 
thereof  during  the  same  period."  It  Is  con- 
tended by  the  respondents  that  while,  nnder 
this  statute,  It  cannot  be  denied  that  tbe 
purchaser  Is  entitled  to  the  possession,  or.  In 
case  of  a  tenant,  entitled  to  the  rents  or  the 
value  of  the  use  and  occupation  thereof,  yet 
that  the  Idea  of  the  legislature  must  have 
been  that  the  purchaser  was  to  receive  this 
profit,  and,  upon  the  redemption,  that  it  was 
his  duty  to  remit  it  to  the  redemptloner;  that 
the  law  gave  him  the  right  of  possession  for 
the  purpose  of  securing  his  Investment  and 
the  Interest  which  the  law  allowed,  and  for 
no  other  purpose;  and  that  It  Is  manifestly 
unjust  that  be  should  be  entitled  to  12  per 
cent  Interest  on  his  Investment  and  also  to 
rents  and  the  profits  accruing  from  the  land 
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putcbaaed.  We  do  not  think  that  the  legis- 
lature Indulged  In  any  fine  dlatlnctlonB  be- 
tween the  word  "receive"  and  the  word 
"have,"  aa  is  contended  by  the  respondents; 
that  if  they  had  said,  "he  shaU  be  entitled 
to  have,"  they  wonld  not  have  said  any  more 
than  was  said  by  the  expression,  "shall  be 
«ntltled  to  receive."  It  is  a  rule  of  con- 
struction, which  must  not  be  lost  sight  of  by 
<»urt8,  that,  where  the  legislature  maJtes 
Qse  of  phrases  of  a  well-known  and  definite 
sense,  courts,  in  construing  such  phrases, 
must  accord  to  them  the  same  sense.  We 
■cannot  understand  how  the  benefit  flowing 
from  rents  and  profits  could  have  been  any 
more  definitely  conferred  upon  the  purchaser 
than  was  conferred  upon  him  by  the  legisla- 
ture by  the  use  of  the  expression,  "shall  be 
entitled  to  receive  from  such  tenant  the  rents 
or  the  value  of  the  use  and  occupation  there- 
of." The  statute  provides  that  the  purchas- 
«r  shall  be  entitled  to  the  possession  of  the 
property  purchased  or  redeemed.  This  evi- 
dently was  a  valuable  benefit  conferred  upon 
the  purchaser,  and  the  measure  of  that  value 
is  indicated  in  the  subsequent  provision  that 
in  case  this  possession  cannot  be  obtained,  by 
reason  of  the  possession  being  in  a  tenant 
holding  under  an  unexpired  lease,  the  pur- 
chaser shall  be  entitled  to  receive  from  such 
tenant  the  rents,  or  the  value  of  the  use  and 
occupation  thereof.  The  legislature  was 
talking  about  something  valuable.  That 
something  was  the  right  to  the  possession  of 
the  property,  and  the  value  of  that  right,  in 
the  mind  of  the  legislature,  was  presumably 
the  value  of  the  rent  of  the  land  purchased.. 
It  may  be  that  cases  of  hardship  will  arise 
under  this  law;  but  courts  have  nothing  to 
do  with  the  policy  or  impolicy,  the  justice  or 
injustice,  of  legislative  enactments.  The 
right  to  redeem  at  all  is  a  right  granted  by 
the  statute.  Without  a  statutory  enactment, 
the  right  would  be  cut  oft  absolutely.  It 
la  a  right  that  is  purely  ex  gratia,  and  the 
legislature,  in  conferring  this  right,  could 
<!onfer  it  burdened  with  any  conditions 
which  it  saw  fit  to  impose.  As  a  question 
of  abstract  right,  there  is  no  reason  why  the 
purcliaser  should  be  entitled,  upon  the  re- 
demption, to  anything  more  than  the  return 
of  his  money,  with  the  legal  rate  of  interest; 
but  the  legislature  has  seen  fit  to  give  him 
12  per  cent,  or  one-third  more  than  the  legal 
rate.  It  may  have  been  thought  by  the  legis- 
lature that  men  who  had  money  would  not 
care  to  Invest  it  In  purchases  of  this  kind, 
where  there  was  no  assurance  that  their 
money  was  invested  for  any  particular 
length  of  time,  and  that,  to  stimulate  buyers, 
they  allowed  them  12  per  cent  interest  on 
their  investment,  instead  of  8.  And  it  might 
have  occurred  to  the  legislative  mind  that  a 
further  stimulus  was  necessary,  and  to  sup- 
ply that  the  further  value  of  rents  and  profits 
was  bestowed  upon  the  purchaser.  The  leg- 
islative mind  may  or  may  not  have  reasoned 
correctly  on  this  proposition,  but  when  once 


we  concede  to  It  the  right  to  enter  upon  an 
Investigation  of  this  kind,  the  results  of  that 
investigation,  expressed  in  an  enactment 
cannot  be  called  in  question  by  the  courts. 

Now,  Uiere  has  been  a  good  deal  said  as  to 
the  announcement  in  Hardy  t.  Herriott  of 
the  doctrine  that  the  title  of  the  judgment 
debtor  became  extinguished  by  the  sale  of 
.the  land,  and  that  all  that  was  left  to  him 
was  the  equitable  light  to  redeem,  and  that 
the  purchaser  at  such  sale  acquired  the  full 
legal  title,  carrying  with  It  possession,  and 
the  right  to  rents  and  profits.  Many  cases 
sustain  the  doctrine  therein  annoimced,  but 
the  decision  of  that  technical  question  was 
not  necessary  to  the  decision  of  the  real  ques- 
tion involved  in  Hardy  v.  Herriott  and  It  is 
not  necessary  to  the  decision  in  this  case 
It  is  a  substantial  benefit  that  is  granted  by 
the  legislature,  viz.  the  right  to  the  posses- 
sion, or  the  right  to  the  value  cff  the  posses- 
sion, under  certain  circumstances;  and  the 
l^islature  has  as  much  po\r&r  to  bestow  that 
benefit  upon  the  purchaser,  with  the  legal 
title  remaining  in  the  redemptioner,  as  it 
would  if  the  legal  title  passed  from  the  re- 
demptioner to  the  purchaser  at  the  time  of 
the  sale.  The  discus^on  of  the  title  proposi- 
tion is  the  discussion  of  a  theory,  and  does 
not  affect  the  practical  fact  that  the  legis- 
lature, regardless  of  the  question  of  title,  has 
conferred  this  right  So  that  we  do  not  think 
It  at  all  necessary  to  dlscnas  that  questioa 
here. 

It  is  also  Insisted  by  the  respondents,  in 
that  comiectlon,  that  the  statute  further 
finds  that  the  court  may  restrain  the  com- 
mission of  waste  on  the  property  on  the  part 
of  the  purchaser,  and  that  such  power  could 
not  be  entertained  by  a  court  if  the  actual 
title  had  passed  to  the  purchaser,  and  he  was 
the  actual  owner  of  the  premises.  We  hard- 
ly think  this  proposition  is  worthy  of  extend- 
ed notice.  If  the  right  of  redemption  which 
the  legislature  saw  fit  to  grant  to  the  Judg- 
ment debtor  is  to  be  made  effective  at  all, 
it  could  only  be  made  effective  by  maintain- 
ing intact  the  premises  sold;  for,  if  waste 
or  destruction  were  permitted,  it  is  -manifest 
that  no  redemption  could  be  effected. 

The  assertion  on  the  part  of  the  respond- 
ents that  Hardy  r.  Herriott  stands  alone, 
and  that  the  adjudicated  cases  have  all  de- 
cided the  opposite  doctrine,  is  an  assertion 
which  cannot  be  sustained.  A  te-examina^ 
tion  of  the  cases  cited  in  Hardy  v.  Herriott 
convinces  us  that  they  sustain  the  doctrine 
there  announced.  The  case  of  Harris  v. 
Reynolds,  13  Cal.  515,  under  a  statute  sub- 
stantially like  ours,  is  exactly  In  point,  and 
announces  the  doctrine  as  broadly  as  it  was 
announced  by  this  court  in  the  case  above 
referred  to;  and  after  the  decisions  In  the 
California  cases,  construing  the  statute  as 
we  have  construed  It  the  legislature  of  that 
state  amended  the  statute  by  adding,  "but 
when  any  rents  or  profits  have  been  received 
by  the  judgment  creditor  or  purchaser,  or 
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his  or  their  umkgDM,  fraas  the  propertr  thus 
sold,  preceding  such  redemption,  the  amounta 
«f  sach  rents  and  profits  shall  be  a  credit  up- 
on the  redemption  money  to  be  paid."  Uur 
statute  contains  no  such  proTlslons,  and  aft- 
er providing.  In  sx>eclal  terms,  that  the  pur- 
chaser shall  receive  the  value  of  the  rents 
and  profits,  unless  this  value  Is  by  some 
other  provision  of  the  statute  taken  from 
him.  It  must,  so  far  as  the  power  of  the  court 
Is  concerned,  remain  with  him.  After  a  full 
investigation  of  the  question,  and  a  review 
of  the  authorities,  we  are  satisfied  that  the 
doctrine  announced  In  Hardy  v.  Herrlott 
was  the  correct  one,  and  we  therefore  affirm 
It  The  Judgment  of  the  lower  court  will 
therefore  be  reversed,  and  the  court  Instruct- 
ed to  proceed  In  accordance  with  this  opin- 
ion. 

ANDBSBS  and  GORDON,  JJ.,  concur. 


CITT  OF  BALLABD  t.  KEANE  et  aL 

(Sopreme  Court  of  Washington.     Dec.  10, 

188S.) 

gsswuxexoeptiok— snpficusnct— cjtt  omobb 
— Ch*nok  of  Salakt. 

1.  Under  Laws  1893,  pp.  112,  130,  a  general 
exertion  to  all  the  court  s  findiugs  is  insuffi- 
cient. 

2.  A  city  treasurer  is  included  in  CkHist 
art  11,  fi  8,  providing  that  the  salary  of  any 
<<oanty,  city,  or  town  officer  shall  not  be  In- 
creasea  or  diminished  after  his  election,  etc 

Appeal  from  superior  court,  King  county; 
B.  Osbom,  Judge. 

Action  by  the  city  of  Ballard  against  John 
Keane  and  others  on  a  bond.  There  was  a 
Judgment  for  plaintiff,  and  defendants  ap- 
peal    Affirmed. 

Thompson,  Edsen  &  Humphries,  for  appel- 
lants. Wlnsor,  Bush  &  Morris,  for  req>ond- 
ant 

DUMBAH,  J.  TUB  Is  an  action  brought 
by  the  dty  of  Ballard,  a  municipal  corpora- 
tion of  the  third  class,  against  the  respondent 
Keane,  as  treasurer  of  the  city  of  Ballard, 
and  his  bondsmen.  The  case  was  tried  by 
the  court,  and  Judgment  rendered  for  $418.42. 
Upon  the  conclusion  of  ihe  trial  the  court  an- 
Bonnced  tts  findings  of  fact  and  conclusions 
of  law.  The  only  exception  taken  to  either 
the  findings  of  fact  or  conclusions  of  law 
was  as  foUows:  "Oome  now  the  defendants, 
by  their  attorneys,  at  the  signing  hereof,  and 
except  to  the  findings  of  fact  and  conclusions 
of  law  DOW  signed  by  the  court"  Respond- 
«at  moves  to  affirm  Hie  Judgment  of  the  supe- 
rior court  fbr  the  reason  that  there  was  no 
spedflc  exception  taken  to  the  findings  of 
tact  and  conclusions  of  law  in  the  court  be- 
low by  the  appellants.  The  appellants,  io 
their  rqjly-  brief,  make  a  somewhat  lengthy 
aignment  in  <q)posltion  to  this  motion;  but 
we  decided  in  Bioe  v,  Stevens,  9  Wash.  288» 


37  Paa  44(X  that  where  an  action  bat  been 
tried  by  a  court  without  a  Jury,  and  find- 
ings of  fact  made  by  the  court  the  party  ag- 
grieved must  except  to  the  findings,  under 
Laws  of  1893,  pp.  112,  130,  in  order  to  raise 
any  questions  thereon  upon  appeal,  and,  by 
an  unbroken  line  of  decisions  since,  tha;t  a 
general  exception  to  all  the  findings,  such  as 
was  made  In  this  case,  is  not  such  an  excep- 
tion as  will  call  to  the  attention  of  the  court 
the  particular  findings  excepted  ta  So  much 
has  been  said  <m  this  subject  that  we  do  not 
feel  Justified  in  again  entering  into  a  discus- 
sion of  the  merits  of  this  motion,  but  hold 
that  the  exception  is  not  sufficient  All  that 
Is  left  to  the  appellants  is  the  question  wheth- 
er the  Judgment  is  Justified  under  the  plead- 
ings, and  whether  the  findings  of  fact  Justify 
the  conclusions  of  law  announced.  In  this 
case  there  is  no  question  raised  upon  the 
pleadings,  and.  If  the  facts  stated  by  the 
court  be  tme,— and.  In  the  absence  of  proper 
exception,  we  will  consider  them  as  true,— 
the  conclusion  reached  by  the  court  that  the 
plaintiff  is  entitled  to  a  Judgment  for  the  sum 
of  fll8.42  is  amply  Justified. 

As  to  the  Ijuestion  of  whether  the  dty  treas- 
urer was  an  officer  who  would  fall  under  the 
prohibition  of  the  constitution  (section  8,  art. 
11)  in  reference  to  the  increase  or  diminution 
of  his  salary  during  his  term  of  office,  which 
is  a  qoestlon  of  law,  we  thluk  It  Is  too  plain 
for  discussion  that  the  treasurer  in  this  case 
was  such  an  officer.  The  Judgment  win 
therefore  be  afilrmed. 

HOTT,  C.  J.,  and  SGOTI  and  GORDON, 
JJ.,  cmicur. 


BRABLBT  T.  MARKS  et  si. 

(Supreme  Oourt  of  Washington.     Dec.  11, 

1893.) 

Apfbai. — Time  ot  TAanrs. 

Under  Act  March  8,  1893,  i  3,  requiring 

appeals  to  be  taken  within  five  days  after  entry 

of  the  order,  if  made  at  the  time  of  hearing, 

and  in  all  other  cases  within  five  days  after  the 

service  of  a  copy  of  the  (wder  with  notice  of 

entry,  ao   appeal   must  be  taken   within    five 

days  after  actual  notice  of  the  decision,  though 

the  order  was  not  made  at  hearing,  and  though 

no  notice  was  served  on  appellant. 

Appeal  from  superior  court  Spokane  coun- 
ty;  James  Z.  Moore,  Judge. 

Action  by  Jennie  Braeley  against  Hen- 
rietta Marks,  defendant,  and  Chauncey  Betts 
and  another,  sureties.  Appeal  by  the  sure- 
ties from  an  order  refusing  to  vacate  a  Judg- 
ment against  their  principal.     DismisHcd. 

H.  M.  Stephens  and  Jones,  Voorhees  & 
St^bens,  for  appellants.  Griffltts  &  Nuzum, 
for  respondent 

GORDON,  J.  The  appellants  In  this  cause 
were  sureties  upon  a  redelivery  bond  given 
by  the  defendant  in  an  action  brought  by 
tbe  aespondent  In  the  superior  court  of  Spo- 
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kane  county  tor  the  recoyery  of  speclfle  ^r- 
sonol  property.  In  said  action,  judgment 
was  rendered  In  favor  of  the  respondent  on 
the  19th  day  of  June,  1894.  Thereafter  these 
appellants  filed  their  motion  In  the  lower 
court  to  vacate  and  set  aside  such  judgment, 
and  for  leave  to  defend  In  the  name  of  the 
defendant  therein  (their  principal).  On  the 
17th  day  of  December,  1894,  the  said  motion 
was  denied,  and  this  appeal  Is  taken  by  said 
sureties  from  the  order  so  made.  "Hie  re- 
spondents have  moved  to  dismiss  the  appeal 
for  various  reasons,— among  others,  "that 
this  appeal  was  not  taken  within  five  days 
after  the  making  of  the  order  Intended  to  be 
appealed  from,"— and  we  think  the  motion 
to  dismiss  must  be  granted.  Section  3  of  the 
act  of  March  8,  1893,  relating  to  appeals,  pro- 
vides that  an  appeal  mast  be  taken  "from 
any  order  from  which  an  appeal  is  allowed 
by  this  act,  within  five  days  after  the  entry 
of  the  order  If  made  at  the  time  of  the  heaiv 
Ing,  and  In  all  other  cases  within  five  days 
after  the  service  of  a  copy  of  such  order, 
wltb  written  notice  of  the  entry  thereof,  up- 
on the  party  appealing  or  his  attorney." 
From  the  record  in  this  case  it  cannot  be  told 
whether  the  appellants  were  in  court,  by 
their  counsel,  or  not,  at  the  time  that  the 
order  was  made  from  which  this  appeal  was 
taken,  as  the  order  Itself  Is  silent  upon  tbe 
subject.  The  order  appealed  from  contains 
the  statement  that  "the  sureties  except,"  and 
from  this  It  might  be  fairly  presumed  that 
they  were  so  present  Whatever  the  fact  be, 
It  does  appear  from  the  record  that  they  had 
knowledge  of  the  entry  of  the  order  as  early 
as  February  25,  1895,  upon  which  day 
they  procured  from  the  lower  court  an  order 
extending  the  time  for  settling  a  statement. 
The  notice  of  appeal,  however,  was  not  giv- 
en until  the  22d  of  April,  1895.  The  object 
of  the  statute  in  providing  for  "the  service  of 
a  copy  of  such  order"  upon  the  party  appeal- 
ing Is  to  furnish  notice  of  the  decision.  As 
heretofore  stated,  the  appellants  had  actual 
notice  of  such  adverse  decision,  and  it  be- 
came their  duty  to  appeal  within  five  days 
thereafter,  if  at  all.  Irwin  v.  Waterworks 
(Wash.)  40  Pac.  637.  The  appeal  will  be  dis- 
missed. 

HOYT,  0.  J.,  and  SCOTT,  ANDBBS,  and 
DUNBAR,  3J.,  concur. 


FINDLET  T.  HULL,  Wty  Treasnrer. 

(Snpreme  Court  of  Washington.     Dec.  14, 
1895.) 

MxmiOIPAI.  COBFOIUTIOK— POWKBS— PUBUO  In- 

PROVBUEST8. 

1.  A  city  authorized  only  to  grade  streets 
at  the  cost  of  the  land  fronting  on  the  street 
improved  cannot  contract  for  the  grading  of  a 
street,  the  cost  to  be  paid  from  the  general 
funds  of  the  city. 

2.  When  a  city  is  only  authorised  to  grade 


its  streets  at  the  cost  of  the  owners  of  land  abut- 
ting thereon,  the  fact  that  the  provision  for  pay- 
ment b.v  tlie  owners  cannot  be  enforced,  because 
a  personal  debt  cannot  be  imposed  on  the  land- 
owner for  such  improvement,  does  not  author- 
ize the  city  to  contract  for  the  grading,  the 
cost  to  be  paid  from  the  general  fund  of  the 
dtv. 
Dunbar,  J.,  dissents. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Proceedings  by  James  Findley  against  J. 
S.  Hull,  as  city  treasurer  of  Cheney,  a  mu- 
nicipal corporation,  for  a  writ  of  mandamus. 
There  was  a  judgment  for  petitioner,  and  de- 
fendant appeals.     Beversed. 

C.  S.  Voorhees  and  Jones,  Voorhees  &  Ste- 
phens, for  appellant  D.  H.  Flsk,  for  re- 
spondent 

GORDON,  J.  This  appeal  is  from  an  order 
of  the  superior  court  of  Siwkane  county  di- 
recting the  Issuance  of  a  peremptory  writ  of 
mandamus  requiring  the  appellant  as  treas- 
urer of  the  city  of  Cheney,  to  make  and  pub- 
lish calls  for  certain  warrants  Issued  by  said 
city,  and  to  pay  the  same  upon  presentation. 
The  warrants  in  question  were  Issued  to  the 
respondent  in  payment  for  certain  street 
grading.  In  accordance  with  a  contract  be- 
tween the  respondent  and  the  council  of  said 
city.  They  were  drawn  upon  the  general 
fund  of  the  city,  and  the  contention  of  the 
appellant  is  that  the  city  authorities  had  no 
power  to  enter  into  a  contract  with  respond- 
ent providing  for  the  payment  of  the  grading 
of  streets  out  of  the  general  fund  of  the  city. 
The  city  of  Cheney  was  Incoriwrated  under  a 
special  act  of  the  territorial  legislature  ap- 
proved November  28,  1883.  Subdivision  6  of 
section  1,  c.  5,  of  said  charter,  provides  that 
said  city  shall  have  the  power  and  authority 
"to  construct  and  repair  sidewalks  and  to 
curb,  pave,  grade,  macadamize  and  gutter 
any  streets,  highways  or  alleys  therein  at  the 
cost  and  expense  of  the  owners  of  the  lots 
and  parcels  of  land  fronting  on  such  streets, 
highways  or  alleys."  It  Is  appellant's  con- 
tention that  the  expense  of  grading  streets  in 
said  city  must  be  borne  by  the  owners  of  the 
lots  and  parcels  of  land  fronting  thereon,  and 
that  there  is  no  express  or  Implied  power  con- 
ferred by  said  charter  for  the  payment  of  the 
costs  and  expenses  of  grading  out  of  the  gen- 
eral fund.  We  think  this  contention  must 
prevalL  The  authority  to  grade  any  street 
In  the  city  "at  the  cost  and  expense  of  the 
owners  of  the  lots  and  parcels  of  land  front- 
ing on  such  street"  Is,  in  the  absence  of  other 
provisions  relating  to  the  subject  >  limita- 
tion npon  the  power  of  the  city  authorities, 
and  the  method  provided  by  subdivision  6  Is 
to  the  exclusion  of  all  other  methods.  Second 
Nat.  Bank  of  Lansing  v.  City  of  Lansing,  25 
Mich.  207;  Zottman  v.  San  Francisco,  20  Cal. 
87;  Johnson  v.  Common  Council,  10  Ind.  227. 
In  the  case  first  above  cited  it  Is  held:  "Im- 
provements in  the  city  of  Lansing,  for  which 
special  assessments  are  authorized,  are  not 
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chargeable  on  the  city,  as  ordinary  corpora- 
tion debts;  and  there  la  no  liability  to  pay 
for  them,  except  through  asseasments  made 
for  that  specific  purpose."  An  examination 
of  the  charter  of  the  city  of  Cheney  discloses 
that  nowhere  else  therein  is  any  power  con- 
ferred on  the  city  to  grade  streets,  or  to  pay 
for  Bucfa  grading,  in  any  other  manner  than 
in  that  pointed  out  in  subdlTlsion  6,  above 
quoted;  and  In  this  respect  its  charter  dlflTers 
from  those  under  consideration  in  Soule  r. 
City  of  SeatUe,  6  Wash.  316,  33  Pac.  384, 
1060,  and  Stephens  v.  City  of  Spokane  (Wash.j 
39  Pac  266,  in  which  cases  this  court  held 
that  the  city  was  not  limited  to  special  assess- 
ments, as  a  means  of  improving  its  streets 
In  any  way  it  saw  fit  An  examination  of 
the  charter  of  the  city  of  Seattle,  considered 
by  the  court  in  the  case  of  Soule  v.  City  of 
Seattle,  supra,  shows  tliat  in  addition  to  the 
power  conferred  upon  the  city  authorities  to 
grade  and  improve  the  streets  of  said  city  at- 
the  cost  of  abutting  property,  as  provided  by 
section  8  of  the  special  act  of  the  legislature 
approved  February  4,  1886,  section  7  of  the 
same  act  conferred  the  power  upon  that  city 
to 'make  such  improvements  and  to  assess, 
levy,  and  collect  a  road  poll  tax  on  the  male 
inhabitants  of  the  city,  and  also  a  "road  tax 
on  all  taxable  property  within  the  city,"  in 
payment  therefor.  And  like  provisions  were 
contained  in  the  special  act  of  January  29, 
1886,  under  which  the  city  of  Spokane  was 
incorporated.  Hence  neither  of  these  eases 
Kupiwrts  the  position  assumed  by  respondent 
in  this  case. 

But  it  is  urged  by  counsel  for  respondent 
that  the  provisions  of  subdivision  6  of  section 
1,  c  5,  supra,  are  inoperative  because  subdl- 
rlslon  8  of  the  same  section  provides  that  the 
ordinance  of  the  city  shall  provide  "the  mode 
by  which  the  charge  on  the  respective  owners 
of  lots  or  land  shall  be  determined  for  the 
pnrpoaes  authorized  by  this  act,"  and  that 
the  provisions  of  said  subdivisions  6  and  8 
cannot  be  enforced,  inasmuch  as  it  is  beyond 
the  power  of  the  authorities  to  create  a  per- 
sonal debt  against  the  owner  of  the  lots  or 
land  so  benefited,  for  the  expense  of  the  grad- 
ing and  Improvement  Assuming  (without 
deciding)  this  to  be  a  correct  view,  it  does 
not,  in  our  opinion,  furnish  a  sufficient  rea- 
son for  holding  that  the  authorities  of  the 
dty  could  bind  it  by  a  contract  beyond  the 
express  or  implied  powers  conferred  upon 
them  by  law.  It  might  be  suggested  that 
the  city  may  become  incorporated  under  the 
provisions  of  the  general  law  for  the  organi- 
zation of  cities  and  towns  whenever  the  vot- 
ers of  such  city  shall  so  determine. 

We  express  no  opinion  upon  the  question  of 
practice  relating  to  the  issuance  of  the  alter- 
native writ  in  this  case,  but  for  the  foregoing 
reasons  the  Judgment  will  be  reversed,  and 
the  cause  remanded  for  dismissal. 

HOTT,  a  J.,  and  ANDBRS,  J^  concur. 
OUNBAB,  J.,  dissents. 


HUTOHCRAPT  v.  LUTWIG  et  aL 

(Supreme  Court  of  Washington.     Dec  16> 

1895.) 

Dsan— Dbsobittiow. 

A  decision  of  the  trial  court  that  a  deed 
describing  the  land  conveyed  as  "all  that  cer- 
tain qnarter  of  the  east  half  of  the  southeast 
quarter  of  the  southeast  quarter  of  section  20 
marked  pink  in  the  8ket(ji  hereunto  attached, 
•  •  •  containing  ten  acres,  more  or  less,"  is 
not  v<rid  for  nncenainty,  will  not  be  diBturl>ed. 

Appeal  from  superior  court.  King  county; 
B.  A.  Ballinger,  Judge. 

Action  by  Samuel  W.  Hutchcraft  against 
William  Lutwlg  and  others,  administrators. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Affirmed. 

The  description  in  the  deed  from  Alexan- 
der Gilmore  was  aa  follows:  "All  that  cer- 
tain quarter  of  the  east  half  of  the  southeast 
quarter  of  the  southeast  quarter  of  section 
20  marked  pink  In  the  sketch  hereunto  at- 
tached, in  township,  •  •  •  containing  ten 
acres,  more  or  less."  The  "sketch"  is  with- 
out pink  coloring,  and  is  as  here  represented. 


"i" 


Smith  &  Uttell  and  Oorham  &  Gorham,  for 
appellants.  W.  S.  Bdfe  and  Wm.  H.  Brink- 
er,  for  respondent. 

PER  CURIAM.  The  respondent  claiming 
as  owner  in  fee,  brought  this  action  against 
appellants  to  recover  possession  of  certain 
real  premises,  situated  in  King  county.  Ap- 
pellants offered  no  proof  on  the  trial,  and 
make  no  claim  of  title,  but  rely  solely  upon 
their  possession  and  the  alleged  failure  of 
plaintiff  to  prove  title.  Appellants  admit 
that  one  Alexander  Gilmore  was  the  ownw 
of  the  premises  in  1869,  and  It  is  through  him 
that  respondent  claims  title,  by  virtue  of 
certain  mesne  conveyances.  The  question 
for  determination  Is  whether  the  description 
contained  in  a  deed  from  said  Ollmore  is 
sufficient  to  cover  the  premises  in  dispute. 
The  lower  court  found  that  it  was,  and  we 
are  entirely  satisfied  that  such  finding  was 
right;  and,  no  error  appearing,  the  Judgment 
will  be  affirmed. 
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STATE  T.  RUTTBN. 

(Supreme  Coart  of  Washington.     Dec.  11, 
1895.) 

JOBOR— COMPETBKCT— W  ITlf  ESS—  CRBDIBIJ.ITT— 
CBOaS-EXAMlNATIOir. 

1.  In  a  criminal  case  it  is  error  to  orermle 
a  challenge  to  a  juror  stating  on  roir  dire  ex- 
amination tluit  he  had  formed  an  opinion  which 
it  would  take  evidence  to  remove,  though,  in  an- 
swer to  a  leading  question  on  cross-examina- 
tion, he  stated  that  he  could  give  accused  an 
impartial  trial;  especially  where  he  also  stated 
that  he  believed  something  was  wrong,  and 
could  not  go  into  the  jury  box  with  a  presump- 
tion that  accused  was  innocent.  Boyt,  O.  J., 
dissenting. 

2.  When,  in  a  prosecntioa  for  murder,  a 
witness,  in  testifying  as  to  the  beginning  of  the 
difficulty  between  defendant  and  deceased,  uses 
very  loose  language,  it  is  error  to  refuse  to 
permit  him  on  cross-examination  to  be  asked 
whether  he  is  testifying  by  guess  or  by  what 
he  knows. 

Appeal  from  superior  coort,  Kitsap  county; 
Jolin  O.  Denney,  Judge. 

SerWuB  Rutten  was  convicted  of  murder, 
and  appeals.    Rerersed. 

H.  B.  Shields  and  John  K.  Brown,  for  ap- 
pellant J.  B.  Xakey,  Pros.  Atty.,  for  the 
State.       • 


DUNBAB,  X  Tie  appellant  was  convicted 
of  murder  In  the  first  degree  In  the  superior 
court  of  Kitsap  county,  and  sentenced  to  be 
executed,  and  from  audi  Judgment  he  has  ap- 
Iiealed  to  this  court. 

The  first  assignment  of  error  by  the  appel- 
lant, viz.  that  he  Is  entitled  to  trial  by  a 
panel  of  jurors  drawn  by  the  county  commis- 
sioners for  the  year  1894,  we  think  was  de- 
cided adversely  to  appellant's  contention  In 
State  v.  Kmg  (Wash.)  41  Pac.  126. 

The  next  contention  is  that  the  court  erred 
In  overruling  the  appellant's  challenge  to  the 
Jurors  Denniston,  Greene,  and  Stark.  All 
these  Jurors  were  peremptorily  challenged  by 
appellant  after  the  refusal  of  the  court  to  sus- 
tain chaUeuge  for  cause,  but  the  record  shows 
that  the  appellant  exhausted  all  his  peremp- 
tory challenges;  and,  If  the  court  wrongfully 
compelled  him  to  exhaust  peremptory  chal- 
lenges on  Jurors  who  should  have  been  dis- 
missed for  cause,  hts  rights  were  Invaded  as 
much  as  though  the  .-lurors  had  been  accepted 
after  bis  peremptory  challenges  were  ex- 
hausted, so  that  the  question  must  be  con- 
sidered with  reference  to  the  qualifications  of 
these  Jurors.  The  first  Juror  mentioned,  via. 
Denniston,  in  reply  to  the  question,  "Have 
you  an  opinion  as  to  the  guilt  or  innocence  of 
this  man  Rutten?"  answered,  "I  think  I 
have,"  and  stated  that  be  had  formed  such 
opinion  from  articles  that  he  had  read  in  the 
newspapers.  He  also  stated  that  he  could 
not  say  that  he  could  be  governed  entirely 
by  the  evidence  that  was  brought  forward  in 
the  case.  This  was  on  direct  examination. 
On  his  cross-examination  he  stated  that  these 
articles  had  made  an  impression  upon  his 


mind  as  to  the  guilt  ot  innocence  of  the  de- 
fendant, and,  if  the  man  who  was  being  tried 
was  the  man  who  did  the  killing,  then  he 
should  have  an  opinion.  In  this  case  it  was 
conceded  that  the  man  who  was  being  tried 
was  the  man  who  did  the  killing.  A  great 
many  of  the  ordinary  questions  indulged  In 
upon  such  occasions  were  Indulged  In  here, 
and  the  coturt  finally  asked  the  witness  the 
following  question:  "If  you  were  on  trial  for 
your  life  for  the  crime  of  murder  in  the  first 
degree,  would  you  be  willing  to  be  tried  by 
twelve  men  who  felt  towards  you  and  your 
case  as  you  do  towards  this  defendant  and 
his  case;  would  you  feel  safe  to  be  tried  by 
twelve  men?"— to  which  question  the  Juror 
answered,  "I  would,"  whereupon  the  court 
denied  the  challenge.  During  the  examina- 
tion In  chief  of  Juror  Greene  the  following 
ctdloqny  occurred:  "Q.  Have  you  formed  or 
expressed  any  opinion  as  to  the  guilt  or  in- 
nocence of  this  defendant?  A.  I  have.  Q. 
Have  you  sucb  an  opinion  at  the  present  time? 
A.  WtHl,  it  has  not  been  changed,  sir.  Q. 
Would  it  require  evidence  to  remove  that 
opinion?  A.  It  would.  Q.  From  what  did 
you  form  that  opinion?  A.  From  what  I 
heard  and  read."  Witness  then,  In  response 
to  the  leading  question  asking  him  If  he  did 
not  think  he  could  sit  upon  the  Jury,  and  give 
this  defendant  a  talr  and  Impartial  trial,  an- 
swered that  he  could.  Upon  the  cross-exam- 
ination the  following  testimony  was  given: 
"Q.  Ton  did  form  an  opinion?  A.  I  did.  Q. 
Still  have  that  opinion,  have  you?  A.  C!er- 
talaly.  Q.  That  is,  as  to  the  guilt  or  inno- 
cence of  the  defendant?  A.  Yes,  sir.  Q. 
You  say  It  would  take  evidence  to  remove 
that  opinion  that  you  now  have?  A.  It 
would.  Q.  Take  strong  evidence  to  remove 
that  opinion,  would  it?  A.  It  would  take  evi- 
dence." Then  the  question  was  asked  the  wit- 
ness. If  he  was  on  trial  for  his  life,  if  he 
would  be  willing  to  be  tried  by  12  Jurymen 
who  felt  towards  him  as  he  felt  towards  the 
witness,  the  defendant  In  this  case,  and  he 
answered  that  he  would,  and  the  court  re- 
fused the  challenge.  The  Juror  Stark  stated 
in  answer  to  questions  on  direct  examination, 
that  he  had  an  Impression;  that  it  was  an 
impression  it  would  take  evidence  to  remove; 
that  he  had  such  an  impression  yet;  but  fi- 
nally stated  that  he  could  sit  in  the  case,  and 
give  defendant  a  fair  and  impartial  trial, 
without  reference  to  the  opinion  that  he  en- 
tertained. On  cross-examination  he  stated 
that  he  had  read  an  account  of  the  murder  in 
the  papers,  and  had  beard  the  matter  fre- 
quently discussed  among  the  people  in  the 
neighborhood  of  the  murder,  and  reiterated 
tliat  he  liad  an  impression  in  regard  to  the 
guilt  or  innocence  of  the  defendant.  When 
asked  to  define  the  difference  between  an  im- 
pression and  opinion,  he  answered,  "Well, 
my  Idea  of  an  Impression  Is  to  give  it  all  the 
credit  It  is  worthy  of  until  I  know  sometbhag 
different.  An  opinion  should  be.  In  my  Judg- 
ment, based  upon  proof  of  the  facts  In  the 
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case"  Stri;t!y  construed,  the  Juror's  idea  of 
an  impression  was  simply  a  prima  facie  opin- 
ion.  After  some  fnrtlier  croes-examlnation, 
the  following  occurred:  "Q.  And  then  It 
would  take  evidence  to  remove  that  impres- 
sion, would  It  not?  A  I  tiiink  so.  Q.  It 
would  take  pretty  strong  evidence  to  remove 
tbe  impression,  would  It  not?  A  Well,  con- 
clusive." Whereupon  tbe  defendant  chal- 
lenged the  Juror  for  cause.  The  redirect  ex- 
amination elicited  tbe  usual  reply  that  the 
opinion  that  tbe  Juror  entertained  was  not 
such  an  opinion  as  would  prevent  him  from 
sitting  oo  the  case  and  giving  the  defendant 
a  fair  and  Impartial  trial  an  tlie  law  and  the 
evidence,  and  the  stereotyped  question  was 
asked  him  whether,  if  he  was  cliarged  as  the 
defendant  was,  he  would  be  willing  to  have 
12  men  try  bis  case  who  were  of  the  same 
mind  that  be  was,  and  he  answered  that  tie 
would  be  wiUlng  to  risk  Ills  case  under  the 
same  circumstances.  The  counsel  for  tbe 
state  then  asked  him,  "Would  yon  go  into  the 
Jury  box  with  a  presumption  that  be  was 
innocent  tintll  tbe  state  had  proven  him  guilty 
beyond  a  reaswiable  doubt?"  The  answer 
was,  "No,  I  am  under  tbe  impression  that 
there  is  something  wrong."  The  challenge 
of  this  Juror  was  finally  overruled  by  the 
court  It  seems  to  us  tliat  when  the  Juror 
answered  tbe  last  question  in  the  manner  in 
which  be  did  the  challenge  should  at  once 
have  been  sustained,  fw,  notwithstanding  the 
subsequent  assertion  of  the  Juror  tlmt  he 
could  try  the  defendant,  and  accord  to  him 
the  presumption  of  Innocence  he  was  entitled 
to  under  law,  he  had  already  stated  in  plain 
terms  that  he  would  not  go  into  the  Jury 
box  with  a  presumption  tliat  tbe  defend- 
ant was  innocent  until  the  state  had  proven 
Urn  guilty,  for  tbe  reason  that  he  was  sat- 
isfied that  there  was  something  wrong.  In 
this  case  three  Jurors  admitted  that  they  had 
formed  opinions,  that  that  opinion  existed 
with  tbem  at  the  time  of  their  examination, 
and  that  It  would  take  evidence  to  remove 
such  opinion;  and  the  final  announcement  by 
tbe  Juror,  imder  leading  questions  by  the 
court  and  by  the  attorney  for  the  state,  which 
plainly  Indicated  to  the  Jurors  what  answer 
was  ex^tected  of  them,  will  not  outweigh  the 
deliberate  statement  they  made  of  their  ovm . 
free  will,  nninfiuenced  by  leading  questions, 
that  they  bad  opinions  in  regard  to  tbe  guilt 
or  innocence  of  the  accused  which  It  would 
take  evidence  to  remove,  and  especially  when 
it  was  announced  as  by  the  Juror  Stark  that 
he  believed  there  was  something  wrong,  and 
that  be  could  not  go  into  tbe  Jury  box  and  ao 
cord  to  tbe  defendant  the  presumption  that  he 
was  innocent  until  he  was  proven  guilty. 
Wbfle  the  statute  gives  to  the  court  tbe  right 
to  determine  the  question  of  the  Impartiality 
of  tbe  Juror,  yet,  this  being  a  constitutional 
Tiglit,  this  court  will  review  tbe  discietioD  of 
tbe  lower  court  in  passing  upon  this  question; 
and  from  tbe  whole  of  the  examination  of 
these  juacB,  and  especially  Juror  Stark,  we 


are  satisfied  that  the  right  of  the  defendant 
to  be  tried  by  an  impartial  Jury  was  Invaded; 
that  tbe  case  falls  within  the  rale  announced 
in  State  v.  Murphy,  D  Wash.  204,  37  Pac.  420, 
and  State  v.  Wilcox  (Wash.)  39  Pac  368, 
where  the  reason  of  tbe  rule  was  fully  dis- 
cussed; and  that  for  that  reason  the  Judg- 
ment must  be  reversed. 

There  is  another  matter  In  wliicb  it  seems- 
to  us  the  court  erred,  and  that  is  in  refusing 
to  permit  tbe  defendant's  counsel  to  ask  the 
witness  Albertson  on  cross-examination  the- 
qneetlon:  "Are  you  testifying  by  guess  or 
testifying  of  what  yon  know?"  It  was  sug- 
gested on  tbe  argument  of  the  case  that  this 
was  a  badgering  question,  not  intended  to 
eUcit  the  truth,  but  simply  to  annoy  and  em- 
barrass the  witness.  1^  record  does  not 
satisfy  us  that  such  was  the  case,  but,  on  the 
other  hand,  the  record  shows  that  IJie  vrit- 
ness  bad  a  very  careless  manner  of  testify- 
ing, and  frequently  used  the  words  "I  guess" 
when  be  was  rehearsing  statements  of  fact. 
This  character  of  testimony  had  been  unob- 
jected to  by  defendant's  counsel,  and  no  at- 
tempt bad  been  made  to  badger  tbe  witness, 
at  to  call  apon  him  for  an  explanation,  un- 
til the  following  occurred:  "Q.  Now,  what 
was  tbe  first  words  that  you  heard  spoken 
when  you  arrived  within  hearing  distance?- 
A  Billy  told  him  to  come  up.  That  was  the- 
flnt  I  heard.  Q.  Use  tbe  exact  language.  A. 
That  was,  he  says,  'Come  up  here.'  Q.  Billy 
says,  'Come  up  here'?  A.  Yes.  Q.  Billy?- 
To  whom?  A.  To  Mr.  Rntten.  Q.  How  do 
yon  know?  A  Well,  somebody  inside  of  the 
cabin.  I  don't  know  exactly.  Q.  Do  you 
Icnow  whether  it  was  Mr.  Rutten,  or  who  It 
was?  Do  yon  know?  A.  That  was  tbe  gen- 
tleman be  was  referring  to,  I  guess.  Q.  How 
do  you  know  it  was?  A.  I  dont  know  ex- 
actly. Q.  Well,  are  you  testifying  by  guess 
or  testifying  of  what  you  know?  A.  (No  an- 
swer.) The  Court:  Answer  tbe  question. 
(Question  read.)  A  Well,  I—  Tbe  Court  r 
Well,  proceed  with  another  question.  Mr. 
Siiieids  (attorney  for  defense):  It  is  a  very 
simple  question,  your  honor.  The  Coiirt: 
Tes,  sir;  but  it  is  very  immaterial,  too. 
(Exception.)"  We  do  not  think  that  tbe 
(question  was  immaterial.  This  case  was 
very  close  to  the  border  line  between  man- 
slaughter and  murder,  or  at  least  murder 
in  the  second  degree  and  murder  In  the  first 
degre/e;  and  every  circumstance  connected' 
with  the  quarrel  between  these  two  men 
wlilch  was  being  related  by  this  witness 
was  very  material.  No  objection  was  made 
to  the  interrogatory  by  the  state's  attor- 
ney, and  we  think  the  court  should  have 
permitted  the  question  to  iiave  been  asked. 
The  defense  liad  a  right  on  cross-examina- 
tion to  ask  any  qnestion  which  would  tend  to 
test  the  accuracy  or  veracity  of  the  witness, 
and  cross-examination  is  as  important  to  test 
the  accuracy  of  testimony  as  its  truthfulness 
or  credibility,  and  prejudice  will  be  presum- 
ed when  this  right  is  denied.    The  value  of 
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cross-examination  as  a  test  of  Inform&tioa 
would  be  lost  In  the  case  of  either  a  dishon- 
est or  an  unreliable  or  a  careless  witness  if 
such  questions  were  not  allowed.  In  fact, 
the  main  purpose  of  cross-examination  Is  to 
determine  the  correctness  of  the  statements 
made  in  chief,  and  certainly  it  was  Impor- 
tant for  the  Jurjr  to  understand  whether  this 
witness  was  testifying  concerning  actual 
facts,  or  whether  he  was  giving  his  deduc- 
tions from  facts  which  were  not  made  known 
to  the  Jury.  Even  in  a  civil  action  we  think 
the  question  asked  by  the  defendant's  coun- 
sel would  have  been  proper  and  pertinent; 
and  where  a  npn  is  being  tried  for  his  life, 
certainly  the  right  to  determine  through  the 
medium  of  cross-examination  tl>e  exact 
knowledge  of  the  witness,  or  the  accuracy  of 
his  statements,  should  not  be  denied  him. 

There  are  many  other  assignments  of  er- 
ror, but  we  think  they  are  not  substantial  or 
meritorious.  The  instructions  which  were 
asked  for  by  the  defendant  had  been  sub- 
stantially given  by  tlie  court  In  its  original 
charge  to  the  Jury,  and  we  have  held  in 
numerous  cases  tliat  a  court  will  not  be  com- 
pelled to  instruct  in  any  particular  form  of 
words  where  the  substance  of  the  instruction 
asked  for  has  already  been  given.  In  view 
of  the  facts,  however,  tl^at  there  will  In  all 
probability  be  a  new  trial  of  this  case,  and 
that  the  same  Instructions  are  liable  to  be 
given  by  the  court,  we  think  it  best  to  speak 
In  an  advisory  way  of  certain  Instructions 
which  were  given  by  the  court,  and  which 
were  not  excepted  to  by  the  appellant.  Our 
statute  defines  murder  in  the  first  degree  as 
follows:  "Every  person  who  shall  purposely, 
and  of  deliberate  and  premeditated  malice, 
•  •  •  kill  another,  shall  be  deemed  guilty 
of  murder  In  the  first  degree.  •  •  •"  Pen. 
Code,  S  1.  And  murder  in  tlie  second  degree 
is  defined  as  follows:  "Every  person  who 
shall  purposely  and  maliciously,  but  without 
deIil>eratlon  and  premeditation,  kill  another, 
every  such  person  shaU  be  deemed  guilty  of 
murder  In  the  second  degree.  •  •  •"  Id. 
i  8.  The  court  properly  instructed  the  Jury, 
after  reciting  the  statute,  that  the  main  dis- 
tinction between  murder  in  the  first  degree 
and  murder  in  the  second  degree  was  the 
presence  or  al)8ence  of  premeditation  or  delib- 
eration. In  the  sixteenth  count  of  the  charge 
the  court  said:  "Premeditated  malice  is 
where  the  intention  to  unlawfully  take  life 
is  deliberately  formed  in  the  mind,  and  tliat 
determination  meditated  upon  before  the  fa- 
tal stroke  is  given.  There  need  not  be  any 
appreciable  space  of  time  between  the  forma- 
tion of  Intention  to  kill  and  killing.  They 
may  be  as  instantaneous  as  successive 
thoughts.  It  is  only  necessary  that  the  act 
of  killing  be  preceded  by  the  concurrence  of 
will,  deliberation,  and  premeditation  on  the 
part  of  the  slayer."  And  in  count  21  the 
oonrt  again  said:     "In  deliberating,  there 


need  be  no  appreciable  space  of  time  between 
the  intention  to  kill  and  the  act  of  killing. 
That  may  be  as  instantaneous  as  the  succes- 
sive thoughts  of  the  mind.  It  is  only  neces- 
sary that  the  act  of  killing  be  preceded  by  a 
concurrence  of  will,  deliberated  and  premedi- 
tated, on  the  part  of  the  slayer;  and,  if  such 
is  the  case,  the  killing  is  murder  in  the  first 
degree,  no  matter  how  rapidly  the  acts  of  the 
mind  may  succeed  each  other,  or  bow  quick- 
ly they  may  be  followed  by  the  act  of  kill- 
ing." It  seems  to  us  tliat  the  lang^uage  used 
wipes  out  the  distinction  made  in  the  statute 
between  murder  In  the  first  and  second  de- 
gree. While  no  great  amount  of  time  neces- 
sarily intervenes  between  the  intention  to 
kill  and  the  act  of  killing,  yet,  under  our  stat- 
ute, there  must  be  time  enough  to  deliber- 
ate, and  no  deliberation  can  be  instantane- 
ous. In  fact,  the  Idea  of  deliberation  is  the 
distinguishing  Idea  between  murder  in  the 
first  and  second  degree,  and  the  instructions 
of  the  court  which  we  have  quoted  give  ex- 
actly that  which  would  be  necessary  to  de- 
fine murder  in  the  second  degree,  because  the 
Intention  to  kill  must  be  in  the  mind  of  the 
slayer,  and  be  must  do  It  purposely  and  ma- 
liciously. Consequently  the  act  of  killing 
must  be  preceded  by  the  purpose  to  kill,  and 
it  must  be  a  malicious  purpose,  and  that  pur- 
pose may  be  formed  Instantaneously,  or,  as 
expressed  by  the  learned  court  below,  "as  In- 
stantaneous as  the  successive  thoughts  of  the 
mind";  and  under  the  old  definition  of  mur- 
der, viz.  the  unlawful  killing  of  any  subject 
whatsoever  through  malice  aforethought, 
that  would  be  a  proper  Instruction  in  regard 
to  murder.  But  our  statute  has  changed  the 
law  in  this  respect,  and  has  introduced  the 
element  of  deliberation,  and  deliberation 
means  to  weigh  In  the  mind,  to  consider  the 
reasons  for  and  against,  and  consider  nuu 
turely,  to  reflect  upon;  and  while  It  may  be 
difficult  to  determine  Just  how  short  a  time 
It  will  require  for  the  mind  to  deliberate,  yet, 
if  any  effect  is  to  be  given  to  the  statute 
which  makes  a  difference  between  murder  in 
the  first  and  second  degree,  the  language 
used  by  the  learned  court  is  too  broad.  Tills 
charge  not  having  been  excepted  to,  the  case, 
of  course,  will  not  be  reversed  for  that  rea- 
son; but  on  account  of  the  other  errors  which 
we  have  mentioned  the  cause  will  be  re- 
versed, and  remanded,  with  instructions  to 
grant  the  appellant  a  new  trIaL 

ANDERS  and  SOOTT,  JJ.,  concur. 

GORDON,  J.  I  concur  In  the  result,  for 
the  sole  reason  that  in  my  opinion  the  con- 
stitutional right  of  the  defendant  to  be  tried 
"by  an  impartial  Jury"  was  violated. 

HOTT,  O.  J.  For  reasons  briefly  stated  in 
the  case  of  State  v.  Wilcox  (Wash.)  88  Pac. 
368,  I  dissent 
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SCHIiOTPELDT  et  aL  t.  BULL  et  aL 
(Saiireme   Court  of  Waahiogton.    Dee.  17, 
1885.) 
APPBAIWlBLa  Obdix. 
An  order  denying  a  motion  for  jndgment 
b7  default  on  the  eroand  that  defendant  had 
one  day  more  in  which  to  plead  is  not  appeal- 
able. 

Appeal  from  anperlw  court,  Kittitas  coun- 
ty;  Carroll  B.  GiaveB,  Jndge. 

Action  by  J.  J.  Scblotfeldt  and  another, 
partners  as  Scblotfeldt  Bros.,  against  Walter 
A.  Bull  and  others.  From  orders  denying  ap- 
plications for  Jndgment  by  defanlt,  plaintiffs 
appeaL    Dismissed. 

Pmyn  &  Ready,  for  appellants  H.  J. 
SniTely,  for  leqwndents. 

GOfiDON,  J.  After  the  commencement  of 
this  action  in  the  lower  court,  counsel  for  the 
appellants  (plaintiffs  therein)  filed  the  follow- 
ing paper,  duly  signed  by  tbem:  "The  de- 
fendants In  the  above-entitled  action,  and 
each  of  tbem,  are  hereby  given  until  Mon- 
day, tbe  15th  day  of  January,  1894,  indnslTe, 
within  which  time  to  appear  in  the  above- 
entitled  cause;  and  no  default  will  be  taken 
against  them,  or  either  of  tbem,  for  their  fail- 
ore  to  appear  before  said  date."  It  appears 
that  on  that  day,  viz.  January  15th,  the  re- 
spcmdents  Walter  A.  and  Rebecca  N.  Bull 
filed  a  demurrer  to  tbe  complaint;  that  on 
the  same  day,  but  prior  to  tbe  filing  of  such 
demurrer,  the  appellants  filed  a  motion  tar 
a  default,  which  was  denied  by  the  court; 
and  the  cause  coming  on  for  a  hearing  be- 
fore the  court  upon  said  demurrer,  the  re- 
spondents fitlllng  to  aK)ear  either  In  person 
or  by  coonsel,  their  demurrer  was  overruled. 
Thereupon  appellants  demanded  Judgment, 
which  was  denied  by  the  court,  said  ruling 
being  based  np<m  subdivision  b  of  rule  3  of 
the  general  rules  of  the  superior  court,  which 
reads  as  follows:  "When  a  demurrer  or  mo- 
tion has  been  determined,  the  party  to  whom 
tbe  decision  is  adverse  shall  have  one  day 
within  which  to  plead,  unless  tbe  time  Is  ex- 
tended by  special  rule  or  order."  On  the 
opening  of  coiurt  on  the  fcdlowing  day,  the 
iQ^ellants  again  moved  for  a  default  for 
want  of  an  answer,  which  application  was 
refused  by  the  court,  for  the  reason  that  the 
time  allowed  resi>ondents  by  said  rule,  and 
as  fixed  by  the  court,  bad  not  expired. 
Thereupon  appellants  gave  notice  of  appeal 
to  this  cotirt  from  tbe  various  orders  so 
made. 

Respondents  have  moved  the  court  for  a 
dismissal  of  said  appeal,  for  the  reason, 
among  others,  that  "none  of  the  orders  de- 
scribed in  the  notice  of  appeal  are  appeal- 
able orders";  and  we  are  of  opinion  that  tbe 
motion  to  dismiss  should  prevaU.  The  last 
mllng  complained  of  simply  postponed  the 
Tight  of  appellants  to  proceed  to  Judgment 
as  for  default  until  tbe  day  following  the 
v.43P.no.l— 8 


day  upon  which  said  motion  was  made.  No 
final  Judgment  has  been  entered  in  this  case, 
nor  do  we  think  that  any  of  the  orders  com- 
plained of  are  appealable.  The  cause  has 
not  been  disposed  of  below  upon  tbe  merits. 
"Where  the  order  does  completely  put  an 
end  to  the  particular  issue,  and  fully  spttle 
the  controversy  as  to  all  tbe  parties  affected 
by  It,  then  It  may  be  considered  as  a  final 
Jndgment;  otherwise,  it  cannot  be  treated  as 
anything  more  than  a  nonappealable  inter- 
locutory order."  Elliott,  App.  Proc.  |  99. 
This  court  will  not  "permit  a  cause  to  be 
brought  before  It  by  piecemeal  for  review, 
unless  clearly  authorized  so  to  do  by  legis- 
lative enactment"  WIndt  v.  Bannlza,  2 
Wash.  St  147,  26  Pac.  189.  In  granting  this 
motion  to  dismiss,  we  take  occasion  to  say 
that  an  examination  of  the  record  satisfies 
us  that  none  of  the  several  orders  of  the  low- 
er court  which  are  complained  of  were  er- 
roneons.    Dismissed. 

HOYT,  O.  J.,  and  SCOTT,  ANDBBS.  and 
DUNBAR,  JJ.,  concur. 


MASON  COUNTY  et  al.  v.  SIMPSON. 

(Supreme  Court  of  Washington.     Deo.  18, 

1896.) 

BoAD  Poll  Tax  —  Rbsidbncb  of  Taxpatbbs  — 

RkMBDT  won  MONPATMEMT. 

1.  As  Laws  1893,  p.  161,  i  6,  requires  the 
payment  of  a  road  poll  tax  to  the  supervisor  of 
the  district  in  which  the  person  liable  therefor 
resides,  a  complaint  to  enforce  the  payment  <^ 
said  tax  should  alle^  that  the  persons  primarl^ 
ly  liable  reside  withm  the  district 

2.  As  Laws  1893,  p.  161,  i  7,  relating  to  the 
collection  of  the  road  poll  tax  from  the  em- 
ployer of  the  persons  primarily  liable  therefor, 
provides  for  the  seizure  and  sale  of  said  employ- 
er's property  for  nonpayment  of  the  tax,  an  ac- 
tion by  tihe  county  and  road  supervisor  on  an 
agreement  by  said  employer  to  pay  the  tax  is 
not  the  proper  remedy  for  the  collection  thereof. 

Appeal  from  superior  court.  Mason  coun- 
ty;  Mason  Irwin,  Judge. 

Action  by  the  county  of  Mason  and  an- 
other against  S.  Q.  Simpson,  doing  business 
as  S.  O.  Simpson  &  Co.,  to  collect  the  road 
poll  taxes  alleged  to  be  due  by  defendant's 
employ6sl  A  demurrer  to  the  complaint 
was  sustained,  and  plaintiffs  appeaL  Af- 
firmed. 

C.  W.  Hartman,  for  appellants.  H.  B. 
Tremper,  for  respondent 

OOBDON,  J.  The  lower  court  having  sus- 
tained a  demurrer  to  the  complaint  In  this 
action,  and  the  appellant  electing  to  stand 
upon  said  complaint  and  refusing  to  amend. 
Judgment  of  dismissal  was  given,  and  the 
cause  is  here  upon  appeal.  The  complaint 
Is  too  lengthy  to  permit  of  being  copied  In- 
to this  opinion,  but  In  his  brief  the  learned 
prosecuting  attorney  of  the  county  has  set 
forth  tbe  substance  of  what  be  claims  is 
shown  by  the  complalot,  and  we  adopt  that 
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statement,  which  is  as  follows:  "(1)  That 
plaintiff  Ma.soa  county  Is  a  municipal  cor- 
poration. That  during  the  year  1894  J.  W. 
Pratt  was  the  road  supervisor  of  road  dis- 
trict No.  12,  said  county.  (2)  That  defend- 
ant S.  O.  Simpson  durinis  said  time  was  do- 
ing boslness  In  said  road  district  under  the 
business  name  and  style  o<  S.  O.  Simpson  & 
Co.  (3)  That  durtag  the  months  of  May 
and  June  said  year  (1894)  said  defendant 
had  In  his  employ  a  large  number,  to  wit, 
127  men,  aU  of  whom  were  and  «ach  of 
whom  was  an  inhabitant  of  the  state  of 
Washington,  over  the  age  of  21  years  and 
under  the  age  of  50  years,  residine  oataide 
of  the  Umits  ot  an  Incorporated  town  «ir 
city,  not  exempt  from  road  poll  tax,  and 
liable  to  and  subject  to  the  payment  of  sacfa 
road  poll  tax  of  foar  dollars  for  said  year 
1894;  setting  forth  their  names.  (4^  That 
the  plaintiff  Pratt,  as  such  road  supervisor, 
duly  listed  and  assessed  each  of  said  per- 
sons for  the  payment  of  said  road  poll  tax, 
and  duly  gav<e  each  of  tiiem,  said  employes, 
notice  when  and  where  he  abould  appear 
and  perform  labor  on  the  public  roads  of 
said  road  district  In  payment  of  said  poll 
tax;  and  that  they  each  neglected,  failed, 
and  refused  to  perform  any  labor  or  to  pay. 
That  they  would  not  pay  the  said  road  tax 
In  labor  or  money.  Whereupon  said  super- 
visor duly  demanded  of  the  defendant,  their 
employer,  the  amount  of  road  poll  tax  so 
dae  and  payable  from  each  of  his  said  em- 
ployte,  and  In  consideration  of  the  prem- 
ises it  was  agreed  by  and  between  said  road 
supervisor  and  defendant,  S.  O.  Simpson, 
that  the  attested  road  poll  tax  receipts 
should  be  made  oat  by  said  road  supervisor 
for  each  of  said  employes  In  the  sum  of  four 
dollars  each,  and  that  the  said  receipts 
should  be  left  with  defendant,  Simpson,  for 
said  employes,  and  for  each  ot  them;  and 
that  defendant,  Simpson,  would  deduct  the 
amount  thereof  from  wages  due  said  per- 
sons, and  pay  It  over  to  the  road  supervisor 
on  or  before  December,  1804.  That  said 
road  supervisor  fully  compiled  with  said 
agreement  on  his  part,  and  received  the  de- 
fendant's receipt  for  said  poll  tax  receipts, 
127  In  number,  a  copy  of  which  Is  set  out  In 
the  complaint.  (5)  That  defendant,  Simp- 
son, has  neglected,  refused,  after  demand 
by  the  road  supervisor,  to  pay  over  to  him, 
and  has  refosed  to  pay  to  2C»wm  eounty, 
any  part  of  said  road  poll  tax,  atiU  rtftains 
the  sam&  That  said  J.  W.  Pratt,  supervis- 
or, has  been  unable  to  settle  with  aad  ac- 
ooant  with  said  Mason  eomai^  tor  said  road 
poU  tax  receipts  or  for  the  sum  oC  $508,  or 
any  part  thereof.  Tliat  the  whole  thereof  is 
due  and  owing  from  tbe  defendant  and  un- 
paid. Demand  fbr  $508  aad  costs."  The 
demurrer  was  taken  upon  several  groonds, 
bat  it  appears  that  It  was  sustained  by  the 
lower  court  upon  the  ground  tlmt  it  does 
not  state  facts  sufllclent  to  constitute  a 
oaose  of  action.    Sections  6  and  7  of  the  act 


approved  March  8,  1893  (Lews  1803,  p.  151), 
are  as  follows: 

"Sec.  &  Bveiy  male  inhabitant  of  this 
state  over  twenty-one  years  and  ander  fifty 
years  of  age,  residing  outside  of  the  limits 
of  an  Incorporated  city  or  town,  unless  by 
law  exempt,  shall  annually  pay  a  road  poll 
tax  of  four  dollars  which  shall  be  assessed 
and  collected  by  the  road  supervisor  of  the 
district  in  which  any  person  liable  there- 
for resides,  and  which  most  be  Directed  bgr 
the  road  aapervlsor  on  or  before  the  first 
day  of  December  of  the  year  for  which  socfa 
road  poll  tax  is  charged.  Sach  road  poll 
tax  most  be  paid  on  demand  to  tiie  road  sa- 
pervisor  as  hereinafter  providad. 

"Sec.  7.  The  road  supervisor  shall  anna- 
ally,  In  the  month  of  March,  make  a  list  «C 
all  the  persons  In  his  district  liable  for  road 
poll  tax  for  that  year,  and  shall  demand 
from  each  p««OQ  on  such  list  the  amount 
due  from  soeh  person  as  such  road  poll  tax. 
If  any  person  liable  for  the  road  poll  tax 
herein  required  to  be  assessed  and  coUect- 
«d,  refuses  to  pay  the  same  when  demand- 
«d  by  the  road  supervisor,  and  trach  person 
is  to  VbB  employ  of  any  person,  firm,  cor- 
poratioB  or  company  tn  such  district,  the 
toBA  sopervlsor  shall  demand  the  payment 
Ht  the  road  poll  tax  due  from  such  person, 
tn>m  the  person,  firm,  corporation  or  com- 
pany having  soch  person  in  their  employ, 
and  from  thenceforth  the  employer  of  such 
person  shall  be  liable  for  such  road  poll  tax, 
and  the  road  supervisor  shall  enforce  pay- 
ment of  the  same  as  hereinafter  provided. 
If  any  person,  firm,  corporation  or  compa- 
ny refuses  or  neglects  to  pay  the  road  poB 
tax  due  from  such  person,  firm,  corporation 
or  company,  or  for  which  they  may  become 
Rable  tinder  the  provisions  of  this  act,  the 
road  supervisor  is  hereby  autborlzed  and 
empowered,  and  required,  to  collect  the  said 
tax  by  seizure  and  sale  of  any  personal 
property  belonging  to  snch  person,  firm, 
cotporatlon  or  company  that  may  be  fpund 
is  the  county  in  and  for  which  snch  road 
BUpervlsor  Is  elected  and  tn  which  such  tax 
is  doe.  When  any  property  Is  seized  by  the 
road  sopervlsor  tmder  the  provisions  of  this 
act,  it  may  1>e  sold  lny  tbe  road  supervisor, 
after  having  first  given  two  days'  notice  to 
the  owner  of  rach  property  and  by  posting 
or  catislng  notice  of  the  time  and  place  of 
sale  of  such  property  to  be  posted  In  three 
oonspicuoas  places  in  the  ditrtrict  In  which 
the  said  road  poll  tax  Is  due,  for  at  least 
two  days  prior  to  swch  sale.    •    •    •" 

It  seems  clear  that  the  respondeat  cannot 
be  held  liable  in  the  present  action  unless 
it  appears  that  the  Tmrsons  assessed  were 
liable  to  said  road  district  No.  12  for  the 
payment  of  poll  tax  for  the  year  1894,  and 
we  think  the  complaint  should  have  stated 
that  said  persons  so  assessed  were  residents 
of  said  district  This  nowhere  appears  in 
the  complaint,  and  It  certainly  does  not  fol- 
low that  they  are  to  be  considered  rest- 
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dents  of  aald  district  from  the  mere  fact 
tbat  tbey  worked  therela  Tbe  poll  tax 
which  the  statute  exacts  Is  payable  only  to 
the  Ba];>erv1flor  of  the  distilet  In  which  a 
party  realdea.  It  does  not  appear  tram  tbe 
complaint  that  the  superrlaor  of  district  No. 
12  is  such  person  in  tills  ease.  The  liabil- 
ity is  created  by  the  statute,  and  la  not  to 
be  extended  beyond  the  terms  of  the  stat- 
ute. For  this  leason  we  ttilnk  titat  the 
demnrra:  was  properly  sustained. 

Bat  we  tlilnk  that  a  like  conclnslon  Is 
reaclked  In  another  view  of  tbe  complaint. 
It  la  clear  tliat  the  snperrisor  is  not  pop- 
suing  the  remedy  pointed  oat  by  the  act  In 
qoestlon  for  the  enforcement  of  the  liabili- 
ty of  a  firm  or  company  baring  persons  In 
its  employ  liable  to  the  payment  of  poll 
taxes;  but  the  complaint  Is  constructed  up- 
on tbe  theory  that  the  respondent  has  be- 
come liable  for  tbe  payment  of  the  sum  de- 
maaded  by  reason  of  an  agreement  entered 
Into  with  the  snpervisor.  It  is,  we  thlnlc, 
saffident  answer  to  say  that,  tbe  law  hav- 
ing speciflcally  pointed  ont  tbe  method  of 
procedure,  it  was  not  in  the  power  of  the 
superriscH-  to  disregard  aach  method.  Ttie 
law  oiMler  which  he  was  acting  admits  of 
tbe  existence  of  no  snch  power.  The  coun- 
ty or  district  woold  not  be  bound  thereby. 
B  it  is  to  be  considered  as  the  personal 
agreement  of  the  sapervisor,  then  tbe  coun- 
ty of  Mason  is  not  a  proper  party.  It  does 
not  follow,  as  ooansel  for  appellants  as- 
samee^  that  the  connty  of  Hason  cannot 
settle  with  the  snperrisor.  Under  section 
10  ef  said  act  the  sux)ervi80r  of  a  district 
tecemes  chargeable  with  each  poll-tax  re- 
ceipt d^rered  to  him  by  tlie  auditor  at  the 
time  of  its  delivery,  and  the  same  section 
entltleB  tbe  supervisor  to  credit  for  each 
of  said  nad  poll-tax  receipts  returned  to 
the  auditor  at  the  time  of  the  final  settle- 
ment of  said  snpervisor.  We  are  not,  in 
the  present  proceeding,  called  upon  to  de- 
termine to  what  extent  (If  at  all)  the  sn- 
pervisor has  by  his  act  become  liable  to  bis 
eoonty,  bat  w«  are  dearly  of  tbe  opinion 
that  the  demurrer  was  properly  sustained, 
and  the  Judgment  will  be  affirmed. 

HOYT,   a  J.,   and  ANDKESt   DUNBAB, 
and  SOOTT,  JJ.,  concur. 


WSSrr  COAST  GBOCERY  OO.  v.  stinson. 
Sheriff,  et  «I. 

(BapMine  Ooort  of  Washingtoa.     Dec.  18, 
18U6J 

AuvsniiaHT  CoxvaTAKOBS— What  Coit8TiTCTB»— 
FunsBBSHip — PovebsovPartkebs — Fleadikq. 

1.  In  an  action  by  a  creditor  of  a  mortgagor 
ta  set  aside  a  mortgage  as  frandnlent,  tbe  com- 
plaint most  sharw  Chat  plaintiil  waa  a  creditor 
at  the  time  ef  the  ezeontisn  of  the  mortgage. 

2.  The  mere  fact  that  a  creditor  seeks  to 
obtain  a  preference  to  the  exclusion  of  other 
creditors  mes  not  render  tiie  preference  f raudu- 


3.  One  partner  has  power  to  execute  a  chat- 
tel mortgage  in  the  firm  name  to  secure  a  part- 
nership debt. 

4.  A  complaint  by  a  creditor  to  impeach  a 
mortgage  gives  by  the  debtor  to  aecnre  another 
creditor  moot  allege  tlie  facts  rendering  tha 
mortgage  frandulent.  A  general  averment  that 
it  was  "made  to  defraud  creditors,  and  is  void," 
is  insufficient. 

6.  Under  1  Hill's  Ann.  Oode^  1 1656,  provid- 
ing that  the  right  of  a  mortgagee  to  forecloaa 
may  be  contested  by  any  person  interested  in 
doing  so,  and  the  proceedings  may  be  transfer- 
red to  the  superior  court,  to  entitle  a  person  to 
such  transfer  he  must  sliow  that  a  defense  ex- 
ists, in  whole  or  in  [Mirt,  and  that  he  has  an  in- 
terest in  the  subject-matter  which  entities  him 
to  resist  the  foreclosure. 
Hoyt,  O.  J.,  dissenting. 

Appeal  from  superior  court,  EUtUtaB  connty; 
Oarroil  B.  Graves,  Judge. 

Action  by  the  West  Coast  Grocery  Company, 
a  corporation,  against  W.  M.  Stinson  and  otb- 
en.  From  a  judgment  of  dlsmiSBBl,  ptatlntltC 
aiipeals.    Affirmed. 

JUdward  Fruyn,  for  ^pellant.  Wager  & 
Graves  and  Ralph  Kaoffman,  for  respondents. 

GORDON,  J.  On  tbe  24th  day  of  June, 
1895,  the  firm  of  Grennan  A  Bedcer,  reqpand- 
ents,  executed  and  delivered  to  tbe  reqxmd- 
ent  Shoudy  a  chattd  mortgage  upon  a  certain 
stock  of  groceries  owned  by  aaid  morigagora, 
and  upon  certain  store  fixtures  and  otlier  per- 
sonal property  v^ifically  described  in  said 
BMX'tgage,  which  was  given  to  secure  tlie  pay- 
meant  of  five  colain  promissory  notes  executed 
by  T.  W.  Grennan  and  F.  W.  Becker,  tbe 
Individual  members  of  such  firm,  and  by  Jose- 
phine Becker  as  surety.  Said  notes  were  ex- 
ecuted Decemt)er  20,  1894,  and  were  given  to 
said  Shoudy,  and  became  due  and  payable, 
tha  Ist  of  May,  August,  and  November,  18S6, 
and  the  1st  of  February  and  August,  1896,  re- 
spectively. Said  cbattel  mortgage  contained  a 
provision  whereby,  in  case  of  default  in  the 
payment  of  any  sum  failing  due,  the  whole 
sum  secured  should  become  Immediate  due; 
also,  that  If,  at  any  time,  the  mortgagee  should 
deem  himself  insecure,  he  might  take  posses- 
sion and  proceed  to  foredoae,  etc.  It  was 
Hufflcleat  in  form,  and  was  properly  recorded 
In  the  audlt<«'s  office  of  Kittitas  county  on 
the  24th  day  of  June,  1895.  It  appears  that 
said  notes  were  further  secured  by  a  mortgage 
upon  certain  real  estate  owned,  not  by  said 
firm,  but  by  the  said  F.  W.  Becker  and  tha 
surety,  JoeepIUae  Bedcei^  which  last-moitioned 
mortgage  was  executed  at  or  atwut  the  time 
of  the  making  of  said  notes.  It  further  ap- 
pears tbat  soon  after  tbe  execution  ot  said 
chattd  mortgage  the  respond^it  Shoudy  caused 
tbe  reapoudent  Stinson,  as  sherLS  of  said  coun- 
ty, to  take  possessian  of  said  mortgaged  prop- 
erty for  the  purpose  of  foreclosing  the  same  by 
notice  and  sale  In  conformity  with  the  stat- 
ute. Subsequent  thereto,  but  prior  to  sale, 
the  appellant  brought  this  action  In  the  so- 
perior  court  of  said  county  to  enjoin  said  fore- 
cloaure  proceedings,  and  for  the  purpose  of  hav- 
ing tbe  same  transferred  to  the  anperlor  court 


Digitize.. 


O 


re 


36 


PACIFIC  ItEFORTEB,  YoL  48. 


(Waab. 


In  accordance  with  section  1856,  1  Hill's  Ann. 
Code.  I  The  lower  court  sustained  respond- 
ents' demurrer  to  the  complaint,  and  appellant 
electing  to  stand  by  his  pleading,  and  refusing 
to  amend,  judgment  of  dismissal  was  rendered, 
and  the  case  Is  brought  here  upon  appeal  there- 
from. 

The  complaint  to  very  TOlnmlnous,  and.  In 
addition  to  what  has  been  already  stated,  it 
alleges,  in  substance,  the  recovery  by  appel- 
lant of  a  Judgment  In  said  superior  court 
against  the  firm  of  Grenn&n  &  Becker  on  the 
Ist  day  of  July,  1895;  that  an  execution  was 
issued  and  dellrered  to  the  respondent  sheriff, 
and  that  a  levy  was  made  upon  the  property 
covered  by  said  chattel  mortgage  then  In  pro- 
cess of  foreclosure  (which  levy  would,  by  vir- 
tue of  section  1669,  1  Hill's  Ann,  Code^  be 
subject  to  the  lien  of  the  mortgage).  It  sets 
out  the  chattel  mortgage  In  full;  also,  the  no- 
ticesofsale.  Paragraph  7  Is  as  follows:  "That 
plaintiff  is  desirous  of  contesting,  and  wishes 
to  contest,  the  right  of  the  mortgagee  to  fore- 
close said  mortgage,  under  the  provisions  of 
section  1656,  1  HlU's  Ann.  Code  Wash.;  and 
he  here  and  now  requests  this  court  to  order 
the  foreclosure  proceedings  of  said  mortgage 
transferred  to  the  superior  court,  and  that  this 
plaintiff  may  be  allowed  to  contest  the  right 
to  foreclose  said  mortgage,  as  well  as  the 
Amoimt  due  thereon."  Continuing,  the  com- 
plaint alleges  that  respondent  Shoudy,  with 
the  intention  of  cheating  and  defrauding  the 
appellant,  and  with  intent  to  have  a  mortgage 
made  to  defraud  credit(M:s,  prevailed  upon  F. 
W.  Beclier,  one  of  the  members  of  said  firm 
•f  Qrennan  &  Becker,  to  execute  the  said  chat- 
tel mortgage  in  the  name  of  said  firm;  "that 
said  mortgage  was  given  to  secure  promisscoy 
notes  which  theretofore  bad  been  amply  se- 
cured, and  were  at  the  time  amply  secured, 
*  •  •  and  there  was  nothing  due  on  said 
pirmiissory  notes  so  secured,  at  that  time,  ex- 
cept a  few  dollars,  which  Dexter  Shoudy  w^ 
Icnew  he  could  obtain  at  any  time,  and  the 
said  F.  W.  Becker,  who  executed  said  mort- 
gage, was  an  Ignorant  person,  and  a  person 
whose  mind  was  weak  and  easily  influenced, 
and  be  could  easily  be  persuaded  to  do  almost 
any  act  by  the  said  Dexter  Shoudy;  •  •  • 
that  said  mortgage  was  executed,  and  its  ex- 
ecution was  obtained  by  the  said  Dexter 
Shoudy,  in  bad  faith,  and  by  fraud.  Imposition, 
and  undue  influence.  *  *  *"  The  complaint 
also  alleges  that,  in  addition  to  said  chattd 
mortgage,  the  respondeat  Shoudy  also  secured 
an  assignment  from  said  firm  of  Orennan  & 
Becker  (rf  all  of  the  book  accounts  and  debts 
due  said  firm  of  Orennan  &'  Becker,  of  the  ag- 
gregate value  of  $2,000;  that  the  mortgagors 
are  insolvent;  and  that  their  creditors  will  be 

11  Hill's  Ann.  Code,  I  1666,  provides  that 
"the  right  of  the  mortgagee  to  foreclose,  bb  well 
as  the  amount  claimed  to  be  due,  may  be  con- 
tested by  any  persou  interested  in  so  doing,  and 
the  proceedings  may  be  transferred  to  the  supe- 
rior court,  for  which  purpose  4a  injunction  may 
issue  if  necessary. 


remediless  unless  said  mortgage  is  declared 
fraudulent  and  void.  These,  in  substance,  are 
the  material  allegations  of  the  complaint 
While  there  is  much  circumlocution  of  words, 
we  think  there  is  no  dh^ct  statement  of  facts 
In  the  complaint  entitling  appellant  to  the  re- 
lief which  it  seeks.  It  does  not  appear  from 
the  complaint  that  the  plaintiff  was  a  creditor 
of  the  mortgagors  at  the  time  of  the  execution 
of  the  mortgage  in  question.  This,  of  itsdf, 
constitutes  a  sufficient  reason  for  aflirmlng  the 
Judgment  appealed  from.  True,  appellant  al- 
leges that  it  secured  a  judgment  on  July  1, 
1895,  but  the  mortgage  was  executed  on  June 
24,  1895;  and  as  to  the  cbaracter  of  the  in- 
debtedness, or  when  it  arose,  or  In  what  form 
of  proceeding  its  judgment  was  obtained,  the 
complaint  Is  conspicuously  silent.  But,  If  we 
were  to  assume  the  fact  to  be  (which  is  no- 
where alleged)  Ihat  the  plaintiff  was  a  cred- 
itor of  the  Arm  of  Orennan  &  Becker  at  the 
time  of  the  execution  of  the  mortgage,  it  does 
not  follow  from  the  fbcts  pleaded  that  the 
mortgage  is  fraudulent  as  to  creditors  of  the 
mortgagors.  The  Indebtedness  which  the  mort- 
gage was  given  to  secure  is  not  assailed,  nor 
to  it  contended  that  it  was  not  a  bona 
fide  indebtedness.  Neither  Is  it  contend- 
ed that  the  mortgagors  intended,  by  giv- 
ing the  mortgage,  to  hinder,  delay,  or  de- 
fraud their  creditors.  As  to  the  respondent 
Shoudy,  it  was  hto  legal  right  to  obtain  secu- 
rity for  his  debt;  and  the  law  does  not  limit 
the  amount  of  security  which  a  creditor,  under 
such  circumstances,  may  take.  "A  creditor 
has  a  right  to  seek  and  obtain  from  bis  debtor 
a  preference  for  the  payment  of  hto  debt  to 
the  exclusion  of  the  other  creditora,  and  that 
without  the  Imputation  of  fraud  upon  either 
party."  Mabbett  v.  White,  12  N.  Y.  442. 

We  think  it  was  competent  for  one  of  tbe 
membos  of  the  firm  to  execute  the  chattel 
mortgage.  "One  partner  possesses  the  right 
to  execute  a  chattel  mortgage  m  the  firm  name 
fw  the  purpose  of  securing  or  paying  a  part- 
nership debt"  Bobards  v.  Waterman  (Mich.) 
56  N.  W.  662.  See,  also,  to  the  same  effect, 
Hancbett  v.  Gardner  (111.  Sup.)  28  N.  B.  788; 
Nelson  v.  Wheelock,  46  HI.  26;  Gates  v.  Ben- 
nett, 33  Ark.  476;  Patch  v.  Wheatland,  8 
Allen,  102;  Jones,  Mortg.  (4th  Ed.)  {  46.  And. 
if  the  other  member  of  the  partnership  firm 
did  not  know  of  its  execution,  that  fact  would 
not  render  the  mortgage  Invalla.  Harvey  t. 
Ford  (Mich.)  47  N.  W.  242;  Robards  v.  Watov 
man,  supra;  Hanchett  v.  Gardner,  supra;  Mab- 
bett V.  White,  12  N.  Y.  442;  Farwell  v.  Cook, 
42  HI.  App.  291.  The  complaint  shows  that 
the  Indebtedness  for  which  the  notes  were 
given  was  the  indebtedness  of  the  firm;  atoo, 
that  the  property  covered  by  the  mortgage  was 
the  property  of  the  flrm;  and  it  is  immaterial 
that  the  notes  were  signed  by  the  individual 
membera,  and  not  by  the  flrm. 

Nothing  that  is  alleged  in  the  complaint  con- 
stitutes a  defense,  in  whole  or  in  part,  to 
said  mortgage,  and  hence  we  think  that  no 
case  was  presented  Justifying  a  removal  of  the 
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foreclosure  proceedings  to  the  superior  court. 
We  think  the  general  rule  is  well  established 
that,  where  a  mortgage  is  fair  upon  Its  face, 
tt  cannot  be  Impeached  for  fraud,  unless  the 
Acts  relied  on  to  constitute  fraud  are  pleaded. 
A  mere  general  averment  that  it  "was-  made 
to  defraud  creditors  and  is  void"  is  Insuffi- 
cient BreretMi  v..  Bennett,  16  Colo.  264,  25 
Pac.  310;  Gleason  v.  Wilson  (Kan.  Sup.)  29 
Pac.  8B8. 

This  complaint  Is  clearly  insufficient,  in  that 
it  alleges  no  specific  facts  from  which  fraud 
is  inferable;  and,  Indulging  every  latitude  of 
presumption  consistent  with  the  rules  of  good 
pleading,  the  facts  stated  are  wholly  Insuffi- 
cient to  entitle  appellant  to  the  relief  which  it 
is  seeking.  We  cannot  agree  with  the  conten- 
tion of  the  learned  counsel  for  appellant  that 
"when  a  person  Interested  appeals  to  the  court, 
averring  that  he  dedres  to  contest  the  light 
to  foreclose,  or  the  amoimt  due,  and  asks  that 
the  proceedings  be  transferred  to  the  superior 
court,  the  court  applied  to  should  order  such 
proceedings  transferred."  We  think  that,  to 
entitle  a  party  to  such  transfer,  he  must  show 
that  a  defense  exists,  either  in  whole  or  in 
part,  and  that  he  has  such  an  interest  in  the 
subject-matter  as  entitles  him  to  resist  the 
foreclosure  or  to  assail  the  mortgage.  We  con- 
cladc  tliat  the  demurrer  was  properly  sustain- 
ed, and  the  Judgment  Is  affirmed. 

ANDERS,  DUNBAK,  and  SGOXT,  JJ.,  con- 
cur.   HOYT,  C.  J.,  dissents. 


HAUGH  V.  OITT  OP  TACOMA. 

(Supreme  Court  of  Washington.     Dec.  18, 

1896.) 

ArPBAir— BuBFS— Statskbht  op  Facts. 

1.  A  brief  which  fails  to  show  whether  the 
case  was  disposed  of  on  the  pleadings  or  on  the 
evidence,  or  to  state  how  the  errors  relied  on 
for  reversal  arose,  will  be  stricken  out  for  non- 
compliance with  Laws  1893,  p.  127,  {  16,  requir- 
ing the  brief  to  "clearly  point  out"  errors. 

2.  The  coort  will  not  consider  the  state' 
ment  of  facts,  in  aid  of  a  defective  brief. 

On  rehearing.    Denied. 

For  former  opinion,  see  41  Pac.  173. 

James  Wickersham,  for  appellant.  M.  L. 
Clifford  and  R.  F.  Laffotm,  for  respondent. 

GORDON,  J.  Counsel  for  the  appellant 
bas  filed  a  petition  for  the  rehearing  of  this 
cause,  in  which,  with  a  seal  which  we  com- 
mend, but  with  an  acerbity  of  feeling  which 
we  deplore,  he  insists  that  his  brief  was 
Im  strict  compliance  with  the  statute  and  the 
mlea  of  this  court,  and  that  It  ought  not  to 
have  been  stricken.  We  have  given  his  peti- 
tion careful  consideration,  but  our  opinion 
rema  .ns  unchanged.  It  cannot  be  told,  from 
a  reading  of  the  brief,  what  course  the  pro- 
ceedings took  in  the  lower  court,— whether 
tbe  cause  was  disposed  of  upon  demurrer, 
«»r,  it  an  answer  waa  filed,  what  waa  tbe 


nature  of  the  defense  interposed  by  It,— nor 
can  it  be  UA&  from  said  brief  whether  coun- 
sel relies  tor  a  reversal  upon  errors  commit- 
ted by  the  lower  court  in  ruling  upon  the 
pleadings,  or  in  receiving  or  rejecting  testi- 
mony, or  in  charging  the  Jury;  and  as  said 
In  Brown  v.  Tolles,  7  Cal.  398,  "we  cannot 
•  •  •  be  expected  to  wade  through  the  rec- 
ord to  find  argument  or  invent  pretexts  tor 
reversing  the  cause."  We  do  not  think  that 
authority  can  be  found  (and  the  well-known 
ability  and  industry  of  the  learned  counsel 
for  appellant  Justifies  our  Indulging  the  pre- 
sumption that  none  exists,  from  the  fact  that 
none  is  cited)  which  would  warrant  this 
court  in  entertaining  the  case  upon  appel- 
lant's bri.ef. 

In  his  petition  counsel  says  that:  "In  tbe 
statement  of  facts  contained  in  the  brief,  we 
say  that  'Haugh  paid  his  assessment  on 
these  two  lots,  amounting  to  $102,  nearly 
two  years  after  which  he  began  this  suit  for 
damages.'  Now,  the  first  error  complained 
of,  immediately  after  that,  is  that  the  pay- 
ment of  that  assessment  was  an  estoppel  to 
this  suit.  I  do  not  know  what  could  be 
clearer  than  that"  We  differ  with  counsel 
in  his  assumption  that  any  error  is  pointed 
out  by  this  statement  It  does  not  indicate 
that  the  lower  court  had  anything  to  do  with 
It.  Whether  "the  payment  of  that  assess- 
ment was  an  estoppel  to  this  suit"  might  de- 
pend upon  whether  estoppel  was  pleaded  In 
this  action.  If  it  was  (and  on  that  question 
the  brief  is  entirely  silent),  and  the  court  be- 
low has  ruled  upon  It,  such  ruling  should 
have  been  assigned  as  error,  and  argument 
directed  to  it  Counsel  Insists  tliat  his 
"points,"  "taken  in  connection  with  the  state- 
ment of  tacts,  become  intelligible."  Doubt- 
less, such  Is  tbe  case,  but  we  think  tbey 
should  be  made  intelligible  in  the  brief. 

With  a  volume  of  business  approximating 
6(X)  cases  per  annum,  we  cannot  be  expected 
to  resort  to  cumbersome  records  and  state- 
ments of  fact  In  order  to  determine  what 
questions.  If  any,  we  have  Jurisdiction  to  re- 
view. Nor  do  we  think  that  section  16  of 
the  act  of  1893  contemplates  that  we  should. 
That  section  provides  tliat  the  brief  of  the 
appellant  "shall  clearly  point  out  each  error 
that  ttie  appellant  relics  on  for  a  reversal"; 
and,  in  addition  to  the  statute  and  the  au- 
thorities cited  in  our  former  opinion,  we 
quote,  as  bearing  upon  tbe  subject,  the  fol- 
lowing from  the  case  of  Denton  y.  Woods, 
88  Tenn.  87,  6  S.  W.  489:  "The  presump- 
tion is  in  favor  of  the  correctness  of  the 
mllngs  and  decisions  of  lower  courts,  and 
under  the  established  practice  in  this  court, 
unless  error  is  affirmatively  shown,  an  af- 
firmance will  be  bad.  It  Is  also  presumed 
that  every  appellant  is  able,  through  bis 
solicitor  or  attorney,  to  point  out  the  errors 
upon  which  be  relies  for  reversal,  and  not 
Impose  upon  adversary  counsd  the  labor  of 
tolling  through  a  large  transcript  Uke  this 
one,  speculating,  upon  tbe  probable  sronnds 
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of  attack,  nor  to  impose  upon  the  eoart  tbe 
work  of  readlDs  tbe  entire  record,  and  pa8»- 
Ing  upon  tbe  case  de  novo  in  all  Its  beartngB^ 
Some  weigAit  mnst  be  attached  to  tbe  bold- 
Ings  of  inferior  courts;  and  counsel  must  be 
able  to  point  out,  aa  required,  tbeir  errors, 
and  will  not  be  permitted  to  dump  in,  for 
the  consideration  of  tbe  court,  immense 
transcripts,  filled  with  pertinent  and  hnperti- 
nent  matter,  and  demand  tbelr  Inrestigatlon 
upon  general  negatlTes  of  the  correctness  of 
decrees  or  Jndgmenta"  Tbe  petition  will 
be  denied. 

8C0TT  and  ANDBRS,  JJ.,  concur. 


StJliLITAN  et  al.  t.  TRETBN  et  al. 

(Sapreme  Oonrt  of  Washington.     Dec.  21, 

1895.) 

IbKIHAlnOS'  IiIBHB — IfOTIOK  OF  LiBN— BnmOIEHOT 

— Vbbivication— Amendment. 

1.  A  notice  of  lien  for  labor  and  material 
torniahed  on  three  buildinKs,  reciting  that  the 
buildings  were  ail  situated  on  the  same  lot, 
giving  their  reiatire  positions  on  such  lot.  and 
stating  tbe  amount  claimed  on  account  of  each, 
sufficiently  shows  a  claim  of  lien  on  the  entire 
lot  and  the  buildings  for  labor  and  materials 
furnished  on  all  the  buildings. 

2.  The  failure  of  the  notary  before  whom 
a  lien  claim  was  sworn  to  state  his  place  of 
residence  after  his  signature  and  official  title,  as 
required  by  1  Hill's  Ann.  Code,  §  333,  may  be 
remedied  by  amendment,  under  Laws  1803,  p. 
34,  i  5,  permitting  amendments  where  the  in- 
terests 01  third  persons  are  not  affected. 

3.  Mortgagees  of  property  on  which  a  lien 
is  claimed,  whose  relation  to  the  property  has 
not  been  changed  since  the  filing  of  the  lien 
■claim,  cannot  object  to  an  ameadment  of  the 
•claim  correcting  a  defective  verification,  made 
by  virtue  of  Laws  1893,  p.  34,  §  5,  authorizing 
amendments  where  the  claims  of  third  persons 
are  not  affected,  on  the  ground  that  their  inter- 
est would  be  prejudiced. 

Appeal  ftom  superior  coutt,  King  county; 
Jf.  W.  Langley,  Judge.. 

Action  by  li.  H.  Sullivan  and  otliers  against 
O.  3.  Treen  and  others  to  foreclose  mechan- 
ics' liens.  M.  F.  Baclnis,  receiver,  inter- 
vened. Judgment  for  plaintiffs,  and  defend- 
ants appeal.     AfiSrmed. 

TTie  lien  notice  recited  tbat  a  lien  was 
claimed  on  three  dwellings  situated  on  one 
lot,  and  that  one  of  such  dwellings  was  "ui>- 
on  tbe  rear  portion"  ot  tbe  lot,  another  on 
tbe  "northwesterly  front  portion,"  and  tbe 
other  on  tbe"BOTrthwesterly  portlon,"and  also 
set  out  tbe  ^>eeMc  amount  claimed  on  each. 

Duncan  G.  Inverarity  and  Stratton,  liewls 
&  Gil  man,  for  appellants.  James  Klefer, 
for  respondents. 


HOTT,  C.  J.  Tbla  action  waa  broogbt  to 
foreclose  certain  Uena  for  material  and  la- 
bor upon  property  owned  by  tbe  defendant 
O.  J.  Treen,  and  upon  which  the  defendants 
Taylor  liad  a  mortgage.  The  only  question 
presented  upon  the  appeal  is  aa  to  the  aufflr 
clency  ot  tbe  several  lien  notices.    Tbe^  are 


eaA  attacked  upon  the  ground  tiiat  the  de- 
scription of  Hie  property  upon  which  tbe 
lien  is  claimed  is  insufficimt  It  appeared 
from  each  of  tbe  lien  notices,  as  -well  as  from 
tbe  comidaint,  tliat  work  was  performed  on 
three  different  buildings,  all  situated  on  a 
single  lot  in  the  city  of  Seattle;  and  It  fa 
claimed  by  appellants  tbat  by  tbe  notices 
It  was  Intended  to  claim  separate  liens  upon 
each  of  such  houses,  and  tbat  no  sufflcient 
description  of  tbe  property  upon  which  each 
of  said  bouses  was  situated  was  contained 
In  tbe  notices.  If  we  were  to  agree  with 
this  contention,  we  should  stUl  be  of  tbe 
opinion  tbat  the  lien  notices  were  sufSdent, 
for  the  reason  that  each  of  the  houses  was 
described  as  being  upon  a  particular  k>t,  and 
there  was  no  particular  portion  ot  said  lot 
which,  by  anything  done  by  the  owner,  was 
set  apart  as  necessary  to  be  used  in  connec- 
tion with  each  of  the  bouses.  Tbat  fact 
would  therefore  have  to  be  determined  by 
the  court  It  might  have  been  possible  to 
have  described  exactly  tbe  part  of  tbe  lot 
upon  which  each  house  was  situated,  but  It 
could  not  be  presumed  tbat  other  land  than 
that  actually  covered  was  not  necessary  to 
tbe  convenient  enjoyment  of  each  bouse. 
But,  in  our  opinion,  tbe  notices  fairly  indi- 
cate an  intention  to  claim  the  lien  upon  tbe 
entire  lot  and  tbe  bnildlngs  thereon  situated, 
for  all  tbe  labor  done  and  materials  furnish- 
ed for  all  the  bouses;  and,  undet  tbe  liberal 
provisions  of  the  act  of  18S3,  such  descrip- 
tion and  claim  were  sufficient.  The  three 
lien  notices  were  not  exactly  alike,  but  they 
were  substantially  so,  and  what  we  have 
said  will  apply  as  well  to  one  as  to  tbe  other. 
There  was  an  additional  objection  raised 
to  tbe  Uen  of  M.  F.  Backus,  receiver,  and 
tbat  was  that  there  was  no  sufficient  proof 
of  Its  having  been  verified.  The  only  objec- 
tion pointed  out  was  tbe  fact  that  tbe  no- 
tary before  whom  such  llai  was  sworn  had 
omitted  to  add  to  bis  signature  and  official 
title  his  place  of  residence.1  Whethw  or 
not  this  omission  would,  upon  tbe  authority 
of  tbe  case  of  Gates  v.  Brown,  1  Wash.  St. 
470,  25  Pac.  914,  be  fatal  to  tbe  lien  notice. 
It  Is  not  necessary  for  us  now  to  decide. 
The  statute  of  1893  authorized  an  amend- 
ment of  notices  of  Iten  when  the  interests 
of  third  parties  would  not  be  affected  there- 
by, and,  under  this  provision,  tbe  court  al- 
lowed this  lien  notice  to  be  amended  by  tbe 
addition  of  tbe  place  of  resldenee  of  the  no- 
tary. Tbat  this  migbrt  be  done  If  it  did  not 
affect  tbe  rights  of  third  parties  is  conced* 
ed  by  appellants,  but  tbey  contend  tbat  tbe 
appellants  Taylor,  as  mortgagees,  are  such 
third  parties,  and  tbat  their  rights  were  di- 
rectly affected  by  tl»e  amendment.  la  our 
opinion,  the  parties  intended  to  be  protected 
from  tlie  force  of  tbe  statute  allowing  such 
amendments  were  only  those  who  had  ac- 
quired some  Interest  mibecquent  t»  the  filing 
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of  the  Ken  notice,  and  bad  no  reference  to 
tbose  whose  relatione  to  the  property  had  not 
been  cbanged  since  such  fl]lng.  None  of  the 
errors  assl^ed  wmrrant  a  reversal  of  the 
Judgment,  asd  it  will  be  afllnned. 

SCOTT.   DUNBAB,   ANDBK8,  and  OOBp 
DON,  JJ^  concur. 


PUaST  SOUND  MAOH.  DBPOT  t.  BIQBT 

et  al. 

(Supreme  Oonrt  of  Wuhinirton.     De&  21, 

1SB5.) 

STATim  or  Fbaudb— OoKnucT  i«b  Bali  or 
Uehosandiss. 
_  A  contract  for  the  sale  of  a  miniag  and 
pnmping  plant  to  be  manafactnred  in  accord- 
ance with  special  specification,  which  requires 
the  farnishint;  of  special  engines  and  pnmps, 
connected  by  shafting  specially  fitted,  the  spe- 
cially manufactured  parts  of  which  would  be 
of  little  Tahie  except  in  connection  with  the 
plant,  ia  not  withm  the  statute  of  frauds, 
though  the  bnlk  of  the  plant  was  made  up  of 
articles  pnrchased  as  merchandise  by  the  seller 
from  other  parties. 

Appeal  from  superior  court;  Klog  county; 
R.  Osbom.  Judge. 

Action  by  the  Puget  Sound  Machinery  De- 
pot against  Jobn  Bigby  and  another.  Oliere 
was  a  Judgment  for  defendants,  and  plaintiff 
appeals.     Reversed. 

Donworth  &  Howe,  for  appellant  Wm. 
H.  Moore,  for  respondents. 

HOYT,  O.  J.  TUs  action  was  brought  to 
recover  damages  alleged  to  have  been  occa- 
sioned by  the  refusal  of  the  defendants  to 
accept  and  iwy  for  a  mining  and  pumping 
plant,  which  It  was  alleged  they  had  em- 
ployed the  plaintiff  to  make  and  furnish  for 
them.  Up<m  the  close  of  plaintiff's  case,  a 
motion  for  nonsuit  was-  interposed  by  the  de- 
fendants, and  granted  by  the  court.  The 
only  ground  upon  which  It  is  claimed  by  the 
respondents  that  this  action  of  the  court  can 
be  sustained  Is  thai:  the  proofs  showed  that 
the  contract  In  question  was  one  for  the  sale 
of  articles  of  personal  property  of  the  value 
of  more  than  %BO,  and  that  no  memorandum 
in  writing  of  the  contract  was  made  and 
signed  by  the  parties  to  be  charged  thereby, 
or  by  any  person  thereunto  by  them  lawful- 
ly aottawized.  The  appellant  claims  that  the 
oootiact  was  not  for  the  sale  of  the  several 
articles  of  property  to  be  furnished,  but  was 
for  the  manufacture  and  furnishing  of  a  min- 
ing and  pumping  plant,  not  within  the  stat- 
nte  of  frauds,  and  reSquIred  no  memorandum 
in  writing  to  give  it  force.  As  to  what  con- 
tracts are  within  and  what  without  the  stat- 
ute oi  frauds  has  been  a  question  often  be- 
fore the  courts,  and  from  the  cases  no  unl- 
form  mle  can  be  formulated.  It  lAay,  how- 
ever, be  fairly  deduced  from  the  authorities 
that  a  contract  for  the  manufacture  and  de- 
liveiy  of  an  article  will  not  be  within  the 
Matote  of  trands  aa  to  aala  of  saeb  property 


If  the  completed  article  will  not  be  one  which 
would,  under  the  circumstances  of  the  case, 
be  a  marketable  commodity.  If  the  article, 
when  so  completed.  Is  one  of  special  value  to 
the  one  for  whom  it  was  manufactured,  and 
would  be  of  comparatively  little  value  as  an 
article  of  merchandise  to  be  held  for  sale,  the 
contract  will  be  construed  to  be  one  for  man- 
ufacture, and  not  of  sale.  In  the  case  at  bar 
there  was  testimony  which  tended  to  prove 
that  the  plant  was  to  be  manufactured  by 
the  plaintiff  in  accordance  with  plans  and 
specifications  furnished  by  the  defendants; 
that  to  comply  therewith  it  was  necessary 
not  only  to  furnish  separate  articles  of  mer- 
chandise like  engines  and  pumps,  but  to  con- 
nect them  by  shafting  to  be  specially  cut  and 
fitted,  and  to  provide  special  friction  pulleys 
and  other  artldes  necessary  to  adapt  the  sev- 
eral parts  of  the  plant  to  the  purjxJses  for  ' 
which  such  parts  were  to  be  used  In  connec- 
tion with  the  use  of  the  entire  plant;  that  the 
engines  which  were  to  constitute  a  part  of 
the  plant  were  of  a  special  kind,  and  not 
such  as  were  usually  kept  on  sale;  that  such 
engines  and  the  pump,  without  the  connect- 
ing shafting  and  friction  pulleys,  etc.,  would 
have  been  of  no  use  for  the  purpose  for 
which  the  plant  was  designed;  that  all  of 
the  articles  which  It  was  necessary  to  spe- 
cially manufacture  and  fit  for  the  plant 
would  be  of  little  or  no  value  excepting  In 
connection  therewith;  and  that  the  engines 
themselves  were  of  such  a  nature  that,  ex- 
cepting for  the  purposes  of  the  plant  for 
which  they  were  ordered,  they  would,  In  this 
market,  have  but  little  commercial  value. 
These  facts  having  been  so  established  by 
the  evidence  as  to  require  their  submission 
to  the  Jury,  If  they  were  sufficient  to  sustain 
the  claim  of  the  plaintiff  that  this  contract 
was  one  for  the  manufacture  of  the  plant, 
and  not  for  Its  sale,  the  action  of  the  court 
In  granting  the  nonsuit  was  erroneous,  and 
the  Judgment  rendered  thereon  must  be  re- 
versed;  and,  in  our  opinion,  they  were. 

It  is  not  seriously  contended  on  the  part  of 
the  respondents  but  that  if,  after  the  placing 
of  this  order,  the  plaintiff  had  gone  on,  and 
Itself  manufactured  each  of  the  articles  nec- 
essary to  constitute  the  plant  in  accordance 
with  the  plans  and  speciflcatlona,  such  would 
have  been  the  nature  of  the  contract;  but 
their  contention  Is  that,  for  the  reason  that 
the  bulk  of  the  plant  was  made  up  of  arti- 
cles which  were  purchased  as  merchandise 
from  other  parties  by  the  plaintiff,  the  nature 
of  the  contract  was  changed.  But,  In  our 
opinion,  there  Is  little  ground  for  the  distinc- 
tion thus  Bought  to  be  drawn.  It  can  make 
little  difference  whether  the  plaintiff  Itself 
manufactured  the  several  parts  of  the  plant, 
and  connected  them  together  so  as  to  make 
up  the  complete  article  ordered,  or  purchased 
the  principal  parts,  which,  as  purchased, 
were  not  adapted  to  the  use  for  which  they 
were  designed  by  the  defendants;  and  by 
the  application  of  skill  and  labor  marvfac- 
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tured  the  necessary  parts  to  connect  them  so 
that  as  a  whole  the  plant  would  comply  with 
the  plans  and  specifications  for  Its  manufac- 
ture. It  seems  to  us  that  there  was  testi- 
mony which  would  have  authorized  the  Jury, 
under  proper  instructions,  to  find  that  the 
contract  was  for  the  manufacture  and  deliv- 
ery of  a  plant  which  was  to  be  the  product 
of  the  skill  and  labor  of  the  plaintiff;  and,  if 
this  was  BO,  and  the  Jury  found  In  accord- 
ance with  such  testimony,  damages  for  the 
violation  of  the  contract  could  be  recovered, 
though  it  was  not  evidenced  by  a  memoran- 
dum In  writing.  Q:iiat  such  a  contract  would 
not  be  within  the  statute  can  be  fairly  de- 
duced from  what  was  held  by  this  court  in  the 
cases  of  Fox  v.  Utter,  6  Wash.  299,  33  Pac. 
854,  and  Iron  Co.  v.  Worthington,  2  Wash.  T. 
472,  7  Pac.  8S2,  886;  for  while  it  is  true  that 
the  exact  question  presented  by  this  record, 
was  not  Involved  In  either  of  those  cases,  yet 
the  general  doctrine  was  announced  in  each 
of  them  that  a  contract  for  the  manufacture 
and  delivery  of  articles  of  personal  property 
of  the  value  of  more  than  $50  was  not  with- 
in the  statute  of  frauds.  The  question  as  to 
whether  or  not  the  contract  was  one  of  sale 
or  for  the  manufacture  and  delivery  of  the 
plant  should  have  been  submitted  to  the  jury 
under  proper  Instructions.  The  judgment 
will  be  reversed,  and  the  cause  remanded, 
with  Instructions  to  deny  the  motion  for  a 
nonsuit 

SOOTT,  DUNBAR,  ANDBES,  and  GOB- 
DON,  33.,  concur. 


STATE  ei  rel.  THAYER,  Oltr  Treasurer,  t. 

MISH,  County  Treasurer. 

(Supreme  Court  of  Washington.     Dec  24, 

1895.) 

Pbnaltt  on  Citt  Taxes— Ownbrship— Mandamus 

TO  UOUNTT  TbBABUBBR. 

1.  The  penalty  and  interest  collected  upon 
taxes  levied  for  the  benefit  of  a  city  belong  to 
the  city,  and  not  to  the  county. 

2.  Mandamus  will  not  lie,  at  the  init  of  a 
city,  to  compel  the  county  treasurer  to  pay  over 
the  interest  and  penalty  on  city  taxes  collected 
and  paid  out  by  uls  predecessor  in  office. 

3.  Mandamus  wiU  not  lie  to  compel  a'  coun- 
ty treasurer  to  certify  as  to  the  moneys  collect- 
ed by  his  predecessor  as  penalty  and  Interest 
on  delinquent  city  taxes. 

Appeal  from  superior  court,  Snobomisb 
county;  John  O.  Denney,  Judge. 

Petition  for  mandamus  by  the  state  of 
Washington,  upon  the  relation  of  Stephen  E. 
Thayer,  city  treasurer  of  the  city  of  Everett, 
agali^  W.  W.  Mish,  county  treaaurer  of  Sno- 
homish county.  From  an  order  granting  the 
writ,  both  parties  appeal.    Writ  denied. 

Alex.  Akerman,  for  relator.  A.  W.  Hawks 
and  J.  W.  Heffner,  for  respondent 

HOYT,  O.  J.  The  relator,  as  treasurer  of 
tite  city  of  Bv»ett,  sought  by  this  proceeding 
to  olitBJii  a  writ  of  suuidate  to  compd  the 


respondent  aa  treasurer  of  the  county  In 
which  such  city  Is  situated,  to  render  a  certi- 
fied return  of  all  moneys  collected  as  penalty 
and  Interest  upon  the  taxes  levied  by  the 
city  for  the  year  1893,  and  to  pay  over  the 
amount  found  to  have  been  so  collected.  An 
alternative  writ  was  issued,  from  which  It 
appeared  that  certain  sums  of  money  had 
been  collected  by  the  county  treasurer  as 
penalty  and  interest  on  delinquent  taxes  of 
the  ci^  of  Everett  levied  for  the  year  1893, 
and  that  such  moneys  had  not  been  account- 
ed for,  or  paid  over  to  the  relator.  By  his 
answer  the  respondent  admitted  that  tlie 
books  of  his  ofiice  showed  that  certain  sums 
of  money  had  been  collected  by  his  prede- 
cessor as  penalty  and  interest  upon  said  de- 
linquent taxes,  but  averred  that  the  sanie 
had  been  by  such  predecessor  credited  to  the 
general  fund  of  the  county,  and  paid  out  on 
warranto  regularly  drawn  upon  such  fund. 
It  was  further  admitted  by  said  answer  that 
said  respondent  had  collected  the  sum  of 
$22.90  as  penalty  and  interest  upon  said  de- 
linquent toxes.  The  relator  moved  the  court 
that  a  peremptory  writ  issue,  notwithstand- 
ing the  answer  of  the  defendant  The  court 
ordered  that  a  writ  issue,  commanding  said 
respondent  to  pay  over  to  relator  the  sum 
of  $22.90,  but  refused  to  compel  him  to  ac- 
count for  or  pay  over  moneys  collected  by 
his  predecessor  in  office.  Both  parties  ap- 
pealed, and  on  the  part  of  the  relator  it  is 
contended  that  the  writ  should  have  com- 
manded the  county  treaaurer  to  pay  over  the< 
money  collected  by  his  predecessor,  as  well 
as  that  collected  by  him,  or  that,  at  leaat  it 
should  have  required  him  to  make  a  certified 
return  as  to  the  amount  of  moneys  so  col- 
lected, as  prayed  for  in  the  application  for 
the  writ.  The  respondent  as  appellant  here, 
contends  that  the  relator  was  not  entitled  to 
any  relief  at  all,  and  that  that  part  of  the 
order  which  commanded  him  to  pay  over  the 
sum  of  $22.90  should  be  reversed  and  set 
aside.  The  ground  upon  which  he  claims 
that  this  part  of  the  order  should  be  reversed 
is  that  the  interest  and  penalty  collected  up- 
on said  toxes  should  be  paid  into  the  county 
treasury  for  the  use  and  ben^t  of  the  gen- 
eral fund. 

In  the  case  of  School  Dist  v.  Hedges  (de- 
cided Nov.  14,  1895)  42  Pac.  622,  we  werv 
called  upon  to  decide,  as  between  the  school 
district  and  the  county  treasurer,  the  proper 
dispodtion  of  the  penalty  and  interest  col- 
lected upon  taxes  levied  for  the  benefit  of  the 
school  district;  and,  upon  full  consideration, 
we  held  that  the  penalty,  when  collected,  be- 
longed to  the  same  fund  as  the  tax  upon 
which  it  was  assessed.  The  principle  in- 
volved in  that  case  was  the  same  as  the  one 
which  we  are  called  upon  now  to  decide, 
and,  under  it  it  must  be  held  that  the  pen- 
alty and  Interest  collected  upon  taxes  levied 
for  the  benefit  of  the  city  belonged  to  it  as 
much  as  the  toxes  so  levied.  This  subston- 
tlally  disposes  of  the  claim  to  leversal  ot 
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that  part  of  the  order  from  which  an  appeal 
was  proi^ecnted  by  the  respondent  In  the 
court  below. 

The  coDtoitlon  of  the  relator,  above  stated, 
presents  two  questions,  the  important  one 
being  as  to  whether  or  not  a  writ  of  mandate 
will  Issue  to  compel  a  comity  treasurer  to 
par  over  money  which  has  never  come  Into 
his  possession.  The  argument  of  relator  is 
to  the  effect  that  the  relief  is  sought  against 
the  respondent  as  an  officer,  and  not  as  an 
indlTlduai;  that  the  office  is  a  continuing 
one,  and  the  rights  of  those  haTlng  business 
therewith  are  not  affected  by  any  change  In 
its  incnmbents.  As  to  some  rights,  this  posi- 
tion is  undoubtedly  correct,  bnt  mandamus 
la  an  extraordinary  remedy,  and  will  only 
issue  to  compel  an  act  which  it  is  clearly  the 
duty  of  the  officer  to  perform ;  and  it  cannot  be 
said  that  It  is  the  duty  of  the  present  incum- 
bent of  the  office  of  county  treasurer  to  pay 
over  money  not  in  his  hands,  and  which  had 
been  paid  out  without  any  fault  on  his  part.  If 
the  money  had  been  wrongfully  disposed  of  by 
bim,  there  would  be  some  foundation  for  the 
contention  that  he  should  not  be  allowed  to 
plead  his  own  unlawful  act  as  a  reason  for 
refusing  to  do  his  duty;  but  even  In  that 
case  the  courts  have  held  that  the  remedy 
of  one  who  had,  by  such  unlawful  acts,  been 
deprived  of  money  to  which  he  was  entitled, 
was  not  by  mandamus.  In  Bates  v.  Porter 
(Cal.)  15  Pac.  732,  this  exact  question  was  be- 
fore the  court,  and  It  was  there  held  that  the 
fact  that  the  money  to  which  the  relator 
was  entitled  bad  been  unlawfully  paid  out 
by  the  respondent  furnished  no  foundation 
for  relief  by  mandamus,  if  it  appeared  that 
the  money  was  not,  at  the  time  of  the  ap- 
plication for  the  writ,  in  the  hands  of  the 
respondent.  The  case  of  Redding  t.  Bell,  4 
Cal.  333,  though  not  so  clearly  in  point  as  the 
one  Just  cited,  sustains  the  same  principle, 
and  no  anthorities  to  the  contrary  have  been 
called  to  our  attention.  So  that  It  Is  proba- 
ble that,  even  If  the  respondent  had  unlaw- 
fully paid  out  the  money,  the  remedy  of  the 
relator  would  not  have  been  by  mandamus. 
It  the  city  of  Everett  bad  any  remedy 
against  the  county  for  moneys  which  were 
paid  out  by  the  predecessor  of  the  respond- 
ent. It  was  by  an  action  against  the  county 
to  recover  the  sum  so  paid  out 

We  think  the  court  was  also  right  in  re- 
fnsing  to  compel  a  certlfled  return  of  the 
moneys  col/ected  as  penalty  and  Interest 
This  relief  could  have  been  rightfully  re- 
fused for  the  reason  that  it  was  Joined  with 
a  daim  for  other  relief  to  which  the  relator 
was  not  entitled,  but,  aside  from  that  tech- 
nical reason,  the  relator  could  not  upon  facts 
which  showed  that  his  principal  grievance 
could  only  be  righted  by  an  action  against 
the  county,  procure  by  mandamus  relief 
which,  at  most  would  be  only  incidental  to 
such  principal  relief. 

The  superior  court  came  to  the  proper  con- 
duslon,  and  though  it  Is  possible  it  might 


have  been  Justified  In  refusing  the  relator 
any  relief,  for  the  reason  that  be  was  not  en- 
titled to  all,  a  reversal  of  that  part  of  the 
order  which  granted  such  relief  has  not  been 
sought  upon  that  ground;  and  this  being  so, 
and  the  relator  having  been  shown  to  have 
been  entitied  to  that  part  of  the  order,  If  he 
had  asked  for  no  more,  it  will  not  be  dis- 
turbed. The  order  of  the  superior  court  will 
be  in  all  things  affirmed;  neither  jtarty  to 
recover  costs. 

DUNBAR,  SCOTT,  ANDERS,  and  GOR- 
DON, JJ.,  concur. 


JACKSON  V.  McAUIrBY  et  al. 

(Supreme  Conrt  of  Washington.     Dec.  24, 

1896.) 

ArPBAi,— Review— PLBADiNO—DEMURBBB—HABit- 

LESS  Erboe— Covenant  fob  Quiet 

Enjoyment — Breach. 

1.  Findings  of  fact  by  the  court  cannot  be 
reviewed  on  appeal  unless  exertions  were  tak- 
en thereto. 

2.  A  complaint  is  not  demurrable  on  the 
ground  of  the  pendency  of  another  action  un- 
less such  fact  appears  on  the  face  of  the  com- 
plaint 

3.  Error  in  overruling  a  demurrer  for  mis- 
joinder of  parties  defendant  is  not  ground  for 
reversal,  where  the  cause  was  sabseqnentiy 
dismissed  as  to  the  defendant  alleged  to  have 
been  improperly  joined. 

4.  A  covenant  for  quiet  enjoyment  is  bro- 
ken by  the  eviction  of  the  grantee  by  reason 
of  the  foreclosure  of  a  mortgage  executed  by 
the  grantor  prior  to  the  conveyance. 

Appeal  from  superior  court  King  county; 
R.  Osbom,  Judge. 

Action  by  Frances  Jackson  against  Angus 
McAuley  and  others.  From  a  Judgment  for 
plaintiff,  defendants  M.  A  Schwab  and  an- 
other appeal.     Affirmed. 

Cliarles  F.  Fishback  and  James  B.  Dowd, 
for  appellants.    Wm.  Martin,  for  respondent. 

HOTT,  O.  J.  This  was  an  action  for  dam- 
ages for  breach  of  a  covenant  of  warranty 
contained  In  a  deed  made  by  the  appellants 
M.  A.  Schwab  and  Franziska  Schwab  to  An- 
gus McAuley,  conveying  certain  real  estate, 
which  was  afterwards,  by  said  McAuley,  by 
warranty  deed,  conveyed  to  the  plaintiff. 
After  a  demurrer  to  the  complaint  had  been 
interposed  and  overruled,  an  answer  was  put 
in  by  the  appellants,  which  was  replied  to 
by  the  plaintiff.  Upon  the  Issues  thus  made 
the  cause  went  to  trial  before  the  court  with- 
out a  Jury,  and  findings  of  fact  and  conclu- 
sions of  law  were  made  and  filed;  and  there- 
upon Judgment  In  favor  of  the  plaintiff  was 
rendered,  from  which  this  appeal  is  prosecut- 
ed. 

From  the  record  It  la  not  made  to  appear 
that  there  were  any  exceptions  to  the  findings 
of  f&ct;  and  the  result  under  the  rule  estab- 
lished by  numerous  decisions  of  this  court  is 
that  such  findings  must  be  taken  to  be  true, 
and.  If  they  are  sufficient  to  support  the  Judg- 
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meart  rendered.  It  will  not  be  reroraed  by  rea- 
aoB  of  tbe  fact  tbat  the  eyidence  is  not  suffi- 
cient to  support  the  findings.  It  Is  riot  con- 
tMBded  In  the  appeUants'  brief  but  tliat  tbe 
Judgment  In  the  case  at  bar  is  sustained  by 
the  findings;  hence,  none  of  tbe  exceptions 
taken  daring  the  trial  can  be  of  any  avalL 

Tbe  only  alleged  eerixc  which,  under  tbe 
state  of  tbe  record,  we  can  investigate.  Is 
tbat  founded  upon  the  action  of  the  court  in 
overruling  the  demurrer  to  the  complaint. 
This  demurrer  was  upon  three  grounds:  (1) 
That  there  was  another  action  pending  be- 
tween the  same  parties,  and  as  to  the  same 
subject-matter;  (2)  misjoinder  of  parties  de- 
fendant; (3)  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. There  was  nothing  upon  the  face  of 
the  complaint  which  in  any  way  indicated 
that  there  was  another  action  pending,  as  to 
the  same  subject-matter,  between  the  same  or 
any  other  parties;  and,  since  a  demurrer  can 
only  reach  defects  which  appear  upon  the 
face  of  the  complaint,  this  ground  of  demur- 
rer was  without  any  foundation.  If  there 
was  a  misjoinder  of  parties  defendant,  that 
fact  furnishes  no  ground  for  the  reversal  of 
the  judgment,  for  the  reason  that  the  cause 
was  dismissed  as  to  the  defendant  which  it 
was  claimed  had  been  improperly  Joined  with 
the  appellants.  The  reason  for  claiming  that 
the  complaint  did  not  state  a  cause  of  action, 
as  we  gather  it  from  appellants'  brief,  was 
that  the  covenant  contained  in  the  deed  was 
one  only  for  quiet  enjoyment,  and  that  tbe 
breach  shown  in  the  complaint  was  the  exist- 
ence of  an  incumbrance  upon  the  property. 
The  facts  alleged  in  the  complaint  were  that 
the  appellants,  before  making  the  deed  in 
which  the  covenant  was  contained,  executed 
a  mortgage  to  one  William  S.  Ladd;  tbat  said 
mortgage  had  been  foreclosed  in  an  action  to 
which  the  appeUants  were  parties,  and  the 
property  sold  in  pursuance  of  a  decree  ren- 
dered in  said  action,  and  the  purchaser  at 
such  sale  put  In  possessicm  of  the  property 
by  tbe  sheritF.  That  the  ouster  alleged  was 
sufficient  to  have  constituted  a  breach  of  the 
covenant  is  conceded  by  appellants,  but  they 
claim  that  it  did  not  constitute  a  breach  of 
the  covenant  of  warranty,  for  the  reason  that 
It  did  not  appear  that  such  ouster  was  by 
superior  title.  But  we  think  that  such  fact 
did  appear.  When  the  deed  was  made  which 
contained  the  covenant,  tbe  mortgage  was  in 
existence  as  an  outstanding  claim  upon  the 
land,  and  the  deed  was  subject  to  the  mort- 
gage; and.  If  It  was,  the  rights  under  the 
mortgage  must  have  been  superior  to  those 
'  under  the  deed.  Tbe  argument  of  appellants 
to  the  effect  that  there  would  never  be  any 
need  of  a  covenant  against  Incumbrances,  if 
the  one  for  quiet  enjoyment  was  to  be  con- 
strued as  this  one  was  by  the  trial  court,  can- 
not be  sustained.  If  one  is  content  to  take 
a  deed  with  a  covenant  for  quiet  enjoyment 
only,  be  can  have  no  relief  until  his  posaea- 
sion  la  disturbed  by  one  claiming  under  a  su- 


perior title.  He  could  have  no  relief  what- 
ever by  reason  of  the  faet  tbat  there  was 
a  mortgage  upon  the  property  at  the  time  the 
deed  was  made,  until  the  rights  under  tbe 
mortgage  had  been  so  asserted  as  to  iateetete 
with  bis  possession;  whereas,  if  the  deed 
had  contained  a  covenant  against  incum- 
brances, a  right  of  action  would  have  accrued 
upon  the  delivery  of  the  deed,  if  at  the  time 
there  was  an  ■outstanding  mortgage  upon  tbe 
property.  It  is  true  that  at  the  time  the  deed 
was  executed  the  mortgage  was  only  a  lieo 
upon  the  property,  but  the  rights  of  the  hold- 
er were  to  have  that  lien  enforced  against  the 
property  in  the  hands  of  the  grantee  of  tbe 
mortgagor,  and  by  means  of  It  to  have  the 
title  conveyed  taken  away.  Tbe  right  to 
evict  the  plaintifC  had  its  source  In  the  mort- 
gage, and  therefore  the  rights  under  it  must 
have  been  superior  to  the  title  conv^ed  to 
the  plaintiff.  The  Judgment  must  be  affirm- 
ed. 

ANDERS,  SCOTT,  and  GORDON,  JX,  con- 
cur. 

DUNBAR,  3.    I  concur  in  the  resntt. 


COOHRANB  V.  VAN  DB  VANTER  et  all 

(Supreme  Court  of  Washington.     Dee.  27, 

1895.) 

Tatu  CooBT— JuRreoioTioN  over  Jtn>aMBirr  Ar 

9IRMED  OK  APPCAL. 

After  a  judgment  lias  been  affirmed  on 
appeal,  the  trial  court  has  no  juriadictioa  of  a 
suit  to  enjoin  the  enforcement  of  said  judg- 
ment. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  William  Cochrane  against  A.  D. 
Van  de  Vanter  and  another  to  enjoin  the  en- 
forcement of  a  Judgment  recovered  against 
plaintiff.  A  demurrer  to  the  complaint  was 
sustained,  and  plaintiff  appeals.     Affirmed. 

Stratton,  Lewis  &  Oilman  and  El.  S.  hy- 
ons,  for  appellant  Williamsm  &  Franklin, 
tae  respondenta 

DUNBAR,  3.  On  the  22d  day  of  Novem- 
ber, 1890,  the  respondent  Gunderson  obtain- 
ed a  Judgment  against  the  appellant  Coch- 
rane for  tbe  sum  of  $500  and  costs,  with  in- 
terest thereon  from  the  said  22d  day  of 
November,  at  the  rate  of  10  per  cent,  per 
annum,  from  which  Judgment  the  said  Coch- 
rane appealed  to  this  court  Said  appeal 
was  dismissed,  and  said  jadgment  affirm- 
ed, with  costs  of  said  appeal  to  the  appe- 
lant It  may  be  in  order  to  state  that  there 
were  two  attempts  by  the  appellant  to  sus- 
tain this  appeal,  both  of  which  were  de- 
nied by  this  court  After  a  petition  tor  re- 
hearing had  been  denied,  and  the  remitti- 
tur returned  from  this  court  to  the  sup» 
rior  court  affirming  the  Judgment  of  the 
superior  court  the  appellant  commenced  aa 
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Action  in  the  equitr  department  of  the  su- 
perior court  of  Klug'  county  to  restrain  the 
respondents  from  carrying  into  effect  the 
jDdgment  of  thia  court  until  the  cause  could 
be  retried.  To  this  complaint  or  petition 
the  respondents  demurred,  for  the  reason 
that  It  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer 
vas  sustained  by  the  court,  ui)on  which  the 
appellant  filed  a  bond  to  stay  proceedings; 
and  this  Is  a  motion  to  dismiss  the  appeal, 
on  the  ground  that  this  court  has  no  juris- 
diction of  an  appeal  from  the  orders  from 
which  the  appeal  was  taken,  or  an  appeal 
from  either  of  said  orders.  Respondents 
move  the  court  to  affirm  said  orders,  and 
further  move  for  damages  to  be  paid  by 
the  appellant  to  the  respondents,  on  the 
granod  that  such  appeal  -was  and  Is  mani- 
festly unauthorized  by  law,  and  that  it  was 
taken  merely  foi*  delay. 

We  do  not  think  it  is  necessary  to  pass 
upon  the  first  contention  of  the  respondents 
in  their  motion,  viz.  that  the  order  appealed 
from  Is  not  an  appealable  order,  for  we 
think  the  second  contention  is  fully  sustain- 
ed, ria.  that  the  lower  court  had  no  Juris- 
diction of  the  subject-matter  of  the  action, 
and,  not  liavlng  Jurisdiction  of  the  subject- 
matter  of  the  action,  such  Jurisdiction  could 
not  be  conferred  by  consent,  even  if  the 
consent  of  the  respondents  could  be  gather- 
ed from  the  record.  The  latter  proposition 
is  BO  unlyersally  accepted  as  the  law  that 
the  citation  of  authorities  Is  not  called  for. 
As  to  the  first  proposition,— the  want  of 
anthority  in  the  superior  court  to  In  any 
way  Interfere  with  the  Judgment  of  this 
court,— it  was  decided  by  this  coltrt  In  the 
case  of  State  t.  Superior  Court  of  Spokane 
Co..  7  Wash.  234.  M  Pac.  930,  that  the  Judg- 
ment of  the  supreme  court  upon  an  appeal 
from  an  equity  cause  which,  by  our  stat- 
ute, Is  required  to  be  tried  de  noro  In  the 
appellate  court,  cannot  be  modified  by  the 
superior  court  after  the  cause  has  l>een  re- 
manded. It  was  said  by  the  court  in  that 
cue:  "It  is  certainly  questionable,  and  we 
Tery  much  doubt,  whether  the  superior 
court  has  authority  to  entertain  any  such 
petition  in  a  law  action,  even  when  an  ap- 
peal has  been  taken  to  this  court  and  a 
judgment  rendered  finally  disposing  of  the 
cue."  That  case  was  decided  on  the  the- 
ory that  an  equity  cause  brings  to  this  court 
the  entire  case  for  a  trial  de  novo  upon 
questions  of  law  and  fact.  The  same  rea- 
sons for  holding  that  the  Judgrment  of  the 
supreme  court  in  that  case  should  not  be  in- 
quired into,  qualified,  or  set  aside  by  the 
lower  court  attach  in  this  case.  If  the  pe- 
tition of  the  appellant  should  be  successful, 
the  result  would  be  a  retrial  of  the  original 
cause,  and  that  was  the  identical  question 
which  was  passed  upon  by  this  court  on 
the  motion  for  the  affirmance  of  the  Judg- 
ment We  held  in  Davis  t.  Fields,  8  Wash. 
*%  87  Paa  281,  that  an  independent  action 


or  proceeding  would  not  He  for  tlie  purpose 
of  setting  aside  a  Judgment  rendered  in  a 
former  suit  between  the  same  parties,  when 
the  action  was  baaed  upon  the  error  of  the 
court  in  setting  aside  a  verdict  in  such  suit 
where  no  appeal  was  prosecuted  In  said  for- 
mtx  action.  This  is  a  stronger  case,  for  an 
appeal  was  attempted  here,  and  it  was 
twice  decided  by  this  court  that  the  appel- 
lant had  not  availed  himself  of  the  law 
which  allowed  him  an  appeal  under  certain 
conditions,  and  the  Judgment  of  the  lower 
court  was  affirmed,  becoming,  in  effect,  the 
Judgment  of  this  court;  and  It  seems  that 
it  ought  not  to  be  necessary  to  fortify  with 
argument  an  announcement  of  the  propo- 
sition that  a  Judgment  of  the  supreme  court 
of  a  state  could  be  set  at  naught  by  any 
action  of  an  inferior  tribunal.  If  such  prac- 
tice were  tolerated,  nothing  would  be  gain- 
ed by  an  appeal  to  this  court  The  losing 
party  could  commence  his  action  again  in 
the  superior  court,  and.  If  the  decision  was 
against  him,  appeal  to  this  court,  and,  in 
case  of  failure  here,  commence  another  ac- 
tion, and  so  on  ad  Infinitum,  and  the  Judg- 
ment of  a  court  would  represent  the  para- 
dox of  a  benefit  without  value.  The  court 
below,  then,  having  no  jurisdiction,  juris- 
diction cannot  be  conferred  upon  this  court 
to  try  the  cause  any  further  than  to  affirm 
the  Judgment  under  the  statute.  The  mo- 
tion will  therefore  be  sustained,  and  the 
Judgment  will  be  afilrmed,  with  costs  to  the 
respondents 

HOYT,   0.   J.,   and   ANDERS,   GORDON, 
and  SCOTT,  .TJ.,  concur. 


STATE  ex  rel.  GUNDBRSON  v.  SUPBBIOE 

COURT  OF  KING  OOUNTX  et  al. 

(Supreme  Court  of  Washington.     Dea  11, 

1B95J 

Pbohjbition— Pkivatb  Person. 

1.  After  the  court  has  sustained  a  demurrer 
to  a  complaint  in  a  suit  to  restrain  the  enforce- 
ment of  a  judgment,  a  writ  of  prohibition  will 
not  issue  to  prevent  the  court  from  interfering 
with  said  jua|[ment. 

2.  Prohibition  will  not  lie  to  prevent  a  pri- 
vate person  from  acting. 

Application  for  writ  of  prohibition  by  the 
state,  upon  the  relation  of  Gust  Gunderson, 
against  the  superior  court  of  King  county 
and  another.     Writ  denied. 

Williamson  &  Franklin,  for  petitioner. 
James  Hamilton  Lewis,  for  resp<»dent8. 

GORDON,  J.  This  is  an  original  applica- 
tion for  a  writ  of  prohibition,  directed  to  the 
superior  court  for  the  county  of  King,  and 
to  the  judges  thereof,  and  also  to  William 
Cochrane,  prohibiting  and  restraining  the  said 
court  and  its  Judges  and  the  said  Cochrane 
from  proceeding  with,  or  permitting  any  pro- 
ceedings interfering  with,  certain  Judgments 
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recovered  by  the  relator  herein  against  the 
said  Cochrane.  From  the  affidavit  in  sup- 
port of  the  appllcati<Hi  it  appears  that  the 
relator  recovered  a  money  judgment  against 
the  said  Cochrane  in  the  superior  court  of 
said  county,  from  which  judgment  said  Coch- 
rane appealed  to  this  court,  and  said  ap- 
peal -was  thereafter  dismissed.  Subsequently 
said  Cochrane  brought  an  action  in  said  su- 
perior court  for  the  purpose  of  restraining 
and  enjoining  the  enforcement  of  said  judg- 
ment. From  an  adverse  decision  In  the 
court  below,  he  brought  the  case  to  this  court 
upon  appeal,  which  appeal  was  also  dis- 
missed, and  the  judgment  of  the  lower  court 
affirmed.  Thereafter  said  Cochrane  institut- 
ed another  proceeding  in  the  superior  court 
of  said  King  county,  for  the  purpose  of  re- 
straining the  relator  from  enforcing  his  said 
judgment,  and  the  sheriff  of  said  county 
from  levying  any  execution,  and  perpetually 
enjoining  them  from  interfering  with  the 
property  of  the  plalntlft,  etc.  To  the  com- 
plaint in  this  last-named  action  the  relator 
interposed  a  demurrer,  which  the  lower  court 
sustained,  and  from  Ba>d  order  and  judg- 
ment thereupon  it  also  appears  that  the  said 
Cochrane  has  given  notice  of  appeal  to  this 
court. 

We  deem  it  unwise  to  enter  upon  a  dis- 
cussion of  the  merits  of  the  various  proceed- 
ings upon  the  part  of  the  said  Cochrane,  for 
the  purpose  of  defeating  the  judgment  at 
law  recovered  against  him,  as  they  are*  not 
involved  in  the  present  proceeding.  Regard- 
.less  thereof,  we  are  satisfied  that  the  pres- 
ent application  cannot  be  sustained.  Prohi- 
bition, being  an  extraordinary  remedial  pro- 
cess, issues  only  in  cases  of  extreme  neces- 
sity, and  should  never  be  granted  until  the 
aggrieved  party  has  applied  in  vain  to  the 
Inferior  tribunal  for  relief;  and  "it  does  not 
lie  for  grievances  which  may  be  redressed, 
in  the  ordinary  course  of  judicial  proceed- 
ings, by  appeal;  »  •  »  nor  should  it  be 
granted  except  in  a  clear  case  of  want  of 
jurisdiction  in  the  cotrt  whose  action  it  is 
sought  to  prohibit."  High,  Eitr.  Rem.  (2d 
Ed.)  {  765.  It  differs  from  an  injunction 
against  proceedings  at  law  in  this:  that  an 
Injunction  in  such  case  is  directed  only 
against  the  parties  litigant,  and  does  not  in- 
terfere with  the  court;  "while  a  prohibition 
is  directed  to  the  court  itself,  commanding 
it  to  cease  from  the  exercise  of  a  jurisdic- 
tion to  which  it  has  no  legal  claim."  Id.  § 
763.  And  prohibition  does  not  lie  to  set 
aside  judicial  acts  already  done.  Hull  t.  Su- 
perior Court,  63  Cal.  179.  As  already  noticed, 
the  superior  court  of  King  county  has  sus- 
tained the  relator's  demurrer  to  the  pro- 
ceeding Instituted  by  Cochrane  in  that  court 
The  court  has  already  acted,  and  its  action 
was  invoked  by  the  relator  tendering  a  de- 
murrer to  the  complaint  in  this  action.  It 
seems  plain  that  the  court  has  assumed  no 
jurisdiction  not  conferred  by  law.  Ab  to 
the  respondent  Cochrane,  it  Is  equally  dear 


that  prohibition  will  not  lie  to  prevent  a  pri- 
vate person  from  acting.  Its  office  is  to  re- 
strain subordinate  courts  and  Inferior  judi- 
cial tribunals  from  exceeding  their  jurisdic- 
tion. It  Is  a  remedy  for  the  encroachment 
of  jurisdiction.  Camron  t.  Kenfleld,  57  Gal 
550.  We  think  that  the  relator  has  mistalc 
en  his  remedy,  and  the  writ  will  be  denied. 

HOYT.  C.   J.,  and  ANDERS,   DUNBAB, 
and  SCOTT,  JJ.,  concur. 


STATE  V.  MURPHY. 

(Supreme  Court  of  Washington.     Dec.  14, 

1895.) 

HoMiotDB— Plba.  ot  Fovheb  Acquittal  —  HiBM- 

LB88  Error— New  Trial — Rbqcmtbd 

Instrcctions. 

1.  A  conviction  of  murder  in  the  second  de- 
free  on  an  indictment  for  murder  in  the  first 
negree  is  an  acquittal  of  mnrder  in  the  first 
degree.     Dunbar,  J.,  dissenting. 

2.  Where  a  reversal  of  a  conviction  of  mur- 
der In  the  second  degree  on  an  indictment  for 
murder  in  the  first  degree  is  had,  and  defendant 
is  again  indicted  for  mnrder  in  the  first  degree, 
error  in  sustaining  a  demnrrer  to  plea  of  ac- 
quittal of  murder  in  the  first  degree  on  the 
former  trial  is  harmless,  where,  on  the  second 
trial,  he  was  again  convicted  of  mnrder  in  the 
second  degree. 

3.  A  new  trial  in  a  criminal  case  cannot 
be  granted  on  an  affidavit  on  information  and 
belief  of  misconduct  of  the  jury. 

4.  Where  instrnctions  in  a  criminal  case, 
considered  together,  correctly  and  sufficiently 
stated  the  law,  refusal  of  requested  instructions 
is  not  ground  for  reversaL 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

James  Murphy  was  convicted  of  mnrder  io 
the  second  degree,  and  appeals.    Affirmed. 

S.  H.  .Piles  and  3.  T.  Ronald,  for  appellant. 
A.  W.  Hastle,  tor  the  State. 

HOYT,  O.  3.  Defendant  was  charged  with 
the  crime  of  murder  in  the  first  degree.  A 
trial  was  had,  which  resulted  In  a  verdict  of 
guilty  of  murder  In  the  second  degree.  From 
the  judgment  rendered  upon  such  verdict, 
appeal  was  taken  to  this  court,  where  the 
judgment  was  reversed,  and  the  cause  re- 
manded. 87  Pac.  420.  When  the  cause  was 
again  called  for  trial,  defendant  interposed 
a  plea  of  former  acquittal  of  murder  in  the 
first  degree,  and  asked  to  be  put  on  trial  for 
murder  in  the  second  degree.  The  state  an- 
swered the  plea,  and,  upon  demUrrer  of  ap- 
pellant, the  superior  court  held  that  the  plea 
of  former  acquittal  was  not  sustained,  and 
allowed  the  defendant  to  be  again  put  on 
trial  for  murder  In  the  first  degree.  Upon 
such  trial,  defendant  was  again  convicted  of 
murder  In  the  second  degree,  and,  from  the 
f"mtence  imposed,  has  prosecuted  this  ap- 
peal. 

His  first  contention  is  that  the  action  of 
the  court  in  overruling  his  plea  of  former  ac- 
quittal of  the  crime  of  murder  in  the  first 
degree  was  erroneous,  and  entitles  him  to  » 


Digitized  by 


Google 


Waah.) 


STATE  fl.  MUBPHT. 


46 


reversal  of  tbe  Judgment  and  sentence.  The 
question  raised  by  this  contention  has  been 
often  before  the  conrta,  and  tbe  declsiona  np- 
on  It  have  not  been  entirely  uniform.  By 
far  the  greater  number  have  held  In  accord- 
ance with  the  contention  of  the  appellant, 
and,  althongh  some  coorts  of  high  repute 
have  held  to  the  contrary,  it  must  be  con- 
ceded that,  if  the  question  is  to  be  decided 
upon  authority,  the  contention  of  appellant 
must  be  sustained.  In  principle,  the  decision 
must  depend  upon  the  nature  of  an  Informa- 
tion for  murder  In  the  first  degree,  and  a  ver- 
dict rendered  thereon  In  its  relation  to  the 
lower  grades  of  felonious  homicide.  That  a 
verdict  of  guilty  of  murder  in  the  second  de- 
gree or  manslaughter  may  be  properly  ren- 
dered against  a  defendant  charged  with  mur- 
der in  the  first  degree  is  universally  conced- 
ed. If  this  is  so,  it  must  be  for  the  reason 
that  an  information  charging  murder  in  the 
first  degree  also  charges  murder  in  the  sec- 
ond degree  and  manslaughter,  since  it  is  fa- 
miliar law  that  a  ');)er8on  cannot  be  convicted 
of  a  crime  without  first  having  been  charged 
therewith  by  indictment  or  information.  It 
is  the  dnty  of  the  court  to  see  that  the  ver- 
dict of  tbe  jury  covers  the  subject-matter  of 
tbe  charge  by  finding  the  defendant  either 
guilty  or  not  guilty;  and,  since  In  every 
charge  of  murder  In  the  first  degree  Is  in- 
dnded  a  charge  of  murder  in  the  second  de- 
gree and  manslaughter,  it  Is  the  duty  of  the 
court  to  see  that  a  verdict  of  either  guilty  or 
not  gnllty  1b  returned  as  to  eadi  of  these 
charges.  The  practice  of  requiring  a  verdict 
which  in  form  finds  as  to  only  one  of  such 
charges  is  so  universal  that  it  must  be  held 
to  have  been  founded  upon  correct  principles. 
It  foiiovra  that  the  rendition  of  such  single 
verdict  is.  in  fact,  the  rendition  of  a  verdict 
as  to  every  grade  of  the  offense  included  in 
the  information;  that,  upon  the  charge  of 
murder  in  the  first  degree,  the  rendition  of 
such  single  verdict  must,  at  least,  include  a 
verdict  of  guilty  or  not  guilty  as  to  murder 
is  the  first  degree,  murder  in  the  second  de- 
gree, and  manslaughter.  This  can  only  be 
80  upon  the  theory  that  a  verdict  of  guilty 
as  to  any  grade  of  the  crime  included  in  the 
information  Is  a  verdict  of  not  guilty  as  to 
the  higher  grades,  and  of  guilty  not  only  of 
the  grade  mentioned  in  the  verdict,  but  of 
every  lower  grade  The  logical  result  of  this 
course  of  reasoning,  which  seems  necessary 
to  sustain  the  practice  as  to  receiving  ver- 
dicts where  the  Information  charges  a  crime 
with  lower  grades,  is  that,  for  the  purimses 
•f  such  verdict,  the  defendant  is  upon  trial 
npon  a  separate  information  for  each  of  such 
grades.  If  this  be  so,  reason  will  require 
that,  in  determining  the  result  of  any  ver- 
dict, it  should  be  in  the  light  of  the  fact  of 
inch  separate  charges.  A  defendant  upon 
trial  for  the  crime  of  murder  In  the  first  de- 
gree could  not  be  again  put  upon  trial  for 
that  offense  after  a  general  verdict  of  not 
guilty;  and,  since  tbe  effect  as  to  that  grade 


of  the  crime  of  a  verdict  of  guilty  of  a  lower 
grade  is  the  same  as  a  verdict  of  not  guilty, 
a  verdict  of  guilty  of  the  lower  grade  should 
protect  from  further  prosecution  for  the 
higher  grade. 

The  respondent  seems  to  rest  its  contention 
uiMu  the  claim  that  the  verdict  is  entire,  and 
relates  to  aU  grades  of  the  crime,  and,  when 
vacated,  has  no  longer  force  as  to  any  grade. 
But  the  practice  of  allowing  such  verdicts 
Is  better  sustained  upon  the  theory  that  the 
verdicts  as  to  all  of  the  grades  are  sevetsl; 
and,  if  they  are,  there  seems  to  l>e  no  ground 
upon  which  the  contention  of  the  appellant 
can  be  successfully  met  The  question  has 
been  so  often  discussed  in  all  its  bearings 
that  it  is.  not  necessary  for  us  to  say  more 
than  that  the  cases  which  have  held  as  con- 
tended by  the  appellant  are  so  fully  sustain- 
ed upon  reason  that,  even  If  the  authorities 
were  equally  divided,  we  should  be  Inclined 
to  sustain  such  contention;  and,  in  view 
of  the  fact  that  such  an  overwhelming 
weight  of  authority  is  upon  that  side,  our 
duty  is  clear.  This  question  has  been  here- 
tofore substantially  determined  by  this  court 
The  directions  as  to  tbe  disposition  to  be 
made  in  the  superior  court  of  the  cases  of 
State  V.  Freidrlch,  4  Wash.  204,  29  Pac.  10G6, 
ao  Pac.  328,  and  81  Pac.  832,  and  State  v. 
Robinson  (decided  July  17,  1895)  41  Pac.  51, 
could  only  have  been  properly  given  upon 
the  theory  that  a  verdict  of  guilty  of  murder 
in  the  second  degree  was  also.  In  legal  effect 
a  sejiarate  verdict  of  not  guilty  of  murder  in 
the  first  degree  and  of  gull^  of  manslaugh- 
ter. 

Was  the  defendant  injured  by  this  ruling? 
Bespondeat  contends  that  he  was  not  for  the 
reason  that  he  was  not  convicted  of  a  higher 
crime  than  that  fDr  which  he  was  rightfully 
put  npon  trial,  and  with  this  contention  we 
feel  compelled  to  agree.  The  argument 
against  it  \b  foimded  almost  entirely  upon 
presumed  misconduct  on  the  part  of  the  Jury. 
Such  argument  is  to  the  effect  that  some  of 
the  Jurors  might  have  been  convinced  that 
the  defendant  was  guilty  of  murder  in  tbe 
first  degree,  and  othen  that  he  was  guilty  of 
manslaughter  only,  and  the  result  might 
have  been  the  verdict  of  guilty  of  murder  in 
the  second  degree  brought  about  by  com- 
promise. There  might  be  force  In  this  argu- 
ment were  it  not  for  the  fact  that  It  Is  the 
duty  of  each  Juror  to  come  to  a  conclusion 
for  himself,  and  it  will  not  be  presumed  that, 
for  any  reason  of  convenience  or  policy,  a 
Juror  consented  to  any  other  verdict  than 
that  of  which  he  believed  the  defendant 
guilty.  The  defendant  could  have  been  right- 
fully put  upon  trial  for  murder  In  the  second 
degree,  and,  under  the  circumstances  dis- 
closed by  this  record,  the  course  of  the  trial 
would  have  been  the  same  that  it  was  upon 
the  charge  of  murder  In  the  first  degree;  and, 
since  it  must  be  presumed  that  the  evidence 
warranted  the  verdict  the  same  evidence 
would  have  warranted  a  like  verdict  if  he 
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had  been  put  upon  trial  charged  only  with 
the  crime  of  murder  In  the  second  degree. 
The  error  of  the  court  In  orermling  the  plea 
of  former  acquittal  as  to  the  charge  of  mur- 
der In  the  first  degree,  for  these  reasona, 
did  not  affect  any  substantial  right  of  the 
defendant 

The  next  error  is  founded  upon  the  action 
of  the  court  In  denying  defendant's  motion 
for  a  new  trial.  Ttiis  motiMi  was  founded 
principally  upon  allegations  in  an  affidavit 
made  by  the  defendant  as  to  the  misconduct 
of  the  Jury.  But  such  afBdavlt  did  not  fur- 
nish any  such  evidence  of  misconduct  as  to 
authorize  the  court  to  act  upon  It.  The  a£a- 
ant  did  not  claim  any  knowledge  upon  the 
subject,  but  only  that  he  had  been  Informed 
and  believed  aa  to  the  facts  charged.  The 
presumptions  surrounding  the  verdict  of  a 
Jury  are  necessary,  and  can  only  be  over- 
come by  the  competent  testimony  of  some 
one  having  knowledge  apon  the  subject 

The  other  erron  assigned  grow  out  of  the 
action  of  the  court  in  instructing  the  Jury, 
and  in  refusing  to  give  certain  instructions 
asked  for  by  the  defendant  We  do  not  deem 
it  necessary  to  discuss  each  separate  criti- 
cism made  by  the  appellant  upon  the  In- 
structions. It  is  enough  for  as  to  say,  as  to 
the  InstnictionB  given,  that  we  have  care- 
fully  examined  them;  and  while  it  la  true 
that  certain  Isolated  parts  may  have  con- 
tained statements  which,  If  taken  alone, 
would  have  tended  to  the  prejudice  of  the 
rights  of  the  defendant,  these  parts,  taken  in 
connection  with  the  oilier  instructions  given, 
correctly  state  the  law  of  the  case,  and  all 
of  the  law  which  it  was  necessary  for  the 
Jury  to  have  that  they  might  arrive  at  a  cor^ 
rectconclnslon.  This  belngso.the  fact  that  the 
court  refused  to  Instruct  as  requested  by  the 
defendant  would  not  entitle  him  to  a  reversal 
of  the  Judgment  The  rights  of  the  defend- 
ant seem  to  have  been  carefully  protected  by 
able  counsel,  and  by  correct  action  on  the 
part  of  the  court  aitd  tlie  Judgment  and 
sentence  will  be  affirmed. 

ANDBKS,  SCOTT,  and  GOaDON.  33..  con- 
cnr. 

DUNBAR,  J.  I  do  not  believe  that  the 
refined  distinctions  discovered  and  indorsed 
by  the  majority  exist  in  fact,  or  are  founded 
In  reason,  and  hence  they  ought  not  to  have 
any  place  in  the  practical  operations  of  the 
law.  To  my  mind  the  common-sense  idea 
is  that,  when  a  defendant  convicted  of  mur- 
der or  any  other  crime  seeks  and  obtains  a 
new  trial.  It  is  a  new  trial  which  is  accorded 
him,  and  not  a  trial  for  some  other  crime, 
and  that  he  should  be  compelled  to  enter  into 
the  new  trial  subject  to  the  same  penalties 
that  confronted  him  on  the  first  trial.  The 
whole  object  in  granting  him  a  new  trial  Is 
to  Insure  him  a  trial  freed  from  the  errors 
which  prejudiced  him  in  the  first  But,  as 
the  majority  has  found  against  the  appellant 
on  another  proposition,  I  concur  in  the  result 


MORFORD  V.  FRTB  et  aL 

(Supreme  Ooort  of  Washington.    Dee.  18, 

1885.) 

Atfbai.— Reviiw— EviDENos— Bdtimo  Hit  ih 
Stacks— HKASUBBVBirr. 

1.  In  the  sale  of  hay  in  stacks  the  measnre- 
meats  of  all  the  stada  wwe  taken,  but  only  oae 
stack  was  iMiled,  it  beintc  agreed  that  the  tan- 
nage of  the  others  should  be  calcnlated  from 
the  one  baled  as  a  basis.  After  the  hay  was 
delivered,  the  seller  gave  the  buyer  a  statement 
of  the  number  of  tons  calcnlated  in  a  certain 
way.  The  buyer  responded  that  he  bad  cal- 
culated the  tonnaxe  In  the  same  way,  and  found 
that  the  seller  had  made  a  mistake.  Hel4  tbat 
in  an  action  for  a  balance  alleged  to  be  due  on 
the  price,  a  finding,  based  merely  on  the  Ituy- 
er's  testimony,  that  it  was  not  agreed  that  the 
contents  of  the  stacks  should  be  calculated  in 
the  manner  used  in  the  seller's  calculatioB, 
would  be  set  aside  as  against  the  evidence,  it 
also  appearing  that  the  buyer  had  paid  more 
than  the  proper  price  if  the  tonnage  was  to  have 
been  calculated  in  the  manner  testified  to  by 
hira.     Gordon,  J.,  dissenting. 

2.  Where  hay  in  stacks  is  sold  under  as 
agreement  that  all  of  the  stacks  should  be  meas- 
ured in  a  certain  way,  and  the  actual  weight  of 
one  stack  sliould  be  taken,  it  will  be  presumed 
diat  the  object  of  such  measorements  and  of 
the  weighing  of  one  stack  was  to  establish  the 
rule  that,  as  the  measurement  of  the  stack  to 
be  weighed  was  to  the  actual  weight  thereof,  so 
the  entire  measurements  of  the  stacks  were  t» 
the  entire  weight  thereof. 

Appeal  from  superlM  court.  King  coonty; 
R.  Osborn,  Judge. 

Action  by  S.  O.  Morford  against  C  H.  Frye 
and  others.  From  Ok  judgment;  plaintiff 
appeals.    Reversed. 

Frank  H.  RudUn,  for  appellant  Mitchell 
Gilliam,  for  resiK>ndent8. 

HOYT,  C.  J.  Tills  action  was  brought  to 
recover  a  balance  alleged  to  be  due  for  the 
purchase  price  of  certain  stacks  of  hay  sold 
and  delivered  by  the  plalntifT  to  the  defend- 
ants, and  for  a  balance  alleged  to  be  due  for 
feeding  said  hay  to  the  stock  of  the  defend- 
ants. There  was  no  dispute  as  to  the  fact 
of  the  sale  and  delivery  of  a  certain  number 
of  stacks  of  hay,  nor  of  the  fact  of  Its  hav- 
ing been  fed  to  the  stock  of  the  defendants 
by  the  plaintiff;  and  the  amount  of  money 
paid  by  the  defendants  to  the  plaintiff  was 
agreed  upon.  The  difference  between  tbo 
parties  arose  from  their  respective  claims  as 
to  the  number  of  tons  of  hay  contained  la 
the  stacks  sold.  Upon  this  question  It  was 
stipulated  that  at  the  time  the  hay  was  pur- 
chased, the  entire  24  stacks  were  measured 
by  the  plaintiff  and  the  defendants,  and  the 
following  dimensions  thereof  taken:  (1)  The- 
length  of  each  stack;  (2)  tlie  distance  over 
the  top  of  e&di  stack  from  I>ase  to  base;  and 
(3)  the  width  of  each  stack;  and  the  dimen- 
sions of  each  of  the  stacks  so  measured  were 
also  stipulated.  It  was  further  stipulated 
that,  at  the  time  of  such  sale  and  delivery. 
It  was  agreed  between  the  plaintifl  and  the 
defendants  that  one  certain  stack  should  be 
baled  and  weighed  as  a  basis  for  ascertaining 
the  whole  number  of  tons  of  hay  la  the  21 
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■ticks.  It  warn  farther  admitted  that  tbe 
stack  designated  as  the  one  to  be  baled  was 
baled  and  weighed,  and  found  to  contain 
25V6  tons.  The  plaintiff  claimed  that,  as  a 
part  of  the  agreement  b7  which  these  meas- 
tinmenta  •wen  taken  and  the  one  stack  bal- 
ed and  weighed,  it  was  understood  that  the 
cnblcal  contents  of  each  stack  should  be  de- 
termined by  multiplying  the  length  by  the 
width,  and  that  product  by  one-third  of  tiie 
distance  over  from  base  to  base,  and  intro- 
duced testimony  tending  to  show  that  such 
was  the  fact.  The  defendants  claimed  that 
there  was  no  agreement  as  to  the  method  to 
be  taken  to  determine  from  the  measure- 
ments tbe  cnblcal  contents  of  each  stack, 
and  Introduced  testimony  tending  to  prove 
sacb  claino.  Some  time  after  the  hay  was 
deUvered,  the  plaintiff  presented  a  claim  to 
the  defendants,  in  which  the  amount  of  hay 
in  the  several  stacks,  as  compared  with  that 
in  the  stack  weighed,  was  figured  In  accord- 
ance with  the  rule  which  it  was  claimed  by 
Um  had  been  agreed  upon  between  the  par- 
ties. Upon  receiving  such  claim  and  state- 
ment, the  defendant  who,  for  himself  and 
the  other  defendants,  had  transacted  all  of 
tbe  business  connected  with  tbe  purchase  of 
the  hay,  wrote  the  plaintiff  tbr«e  letters^  of 
n-hlcb  the  following  are  copies: 

"Tou  certainly  made  a  mistake  in  your 
figures  on  the  hay.  The  number  of  cable 
feet  in  the  stadc  we  baled  are  16,388  feet.  In- 
stead of  13,324  feet,  the  figures  you  gave  me. 
That  will  cat  quite  a  figure  In  the  number  ot 
tons.  I  figured  that  same  as  yon  did,  divid- 
ing the  over  by  threes  and  multiplying  that 
by  the  base  and  length.  Please  look  over 
your  figures,  and  try  again." 

"Tou  certainly  must  hare  made  a  mistake 
in  yoor  figures.  Figuring  on  a  basis  that 
that  stack  weighed  oat,  I  make  It  4S2\i  tons, 
at  4.75,=$2.290.70.  I  paid  yon  on  Nov.  12th 
$1,501.60,  o<n  Dec.  10th  $600.00,  leaving  a  bal- 
ance due  yon,  $286.10,  for  which  you  find  In- 
closed a  check  payable  to  your  order.  I 
connted  the  figures  on  that  boord  carefully, 
and  made  them  50,090  :Hy  bat  I  figured  the 
stack  at  60,250  :H,  Mr.  S^lan  says  then  •mm 
about  100  :»:  leftln  his  baler.  Think  you  wiU 
find  these  hgures  correct  If  I  made  a  mis- 
take, I  wUl  rectify  It" 

"Inckwed  find  cheque  of  $307.81,  balanoe 
doe  yoa  for  feeding  cattle  and  wire.  I  have 
gone  over  my  figwes  carefully,  and  they  are 
correct     I  figured  the  hay  as  per  contract." 

It  Is  contended  by  the  plaintiff  that  these 
letters  furnished  ^beolnte  proof  of  the  cor- 
rectness of  his  contention  as  to  the  manner 
hi  which  tbe  cubical  contents  c^  the  several 
stadcs  of  hay  were  to  be  determined,  and 
that  their  force  was  such  as  to  estop  the  de- 
fendants, in  the  absence  of  any  allegatioa  of 
mistake  or  fraud,  from  claiming  the  right  to 
estimate  soch  contents  by  any  other  rule. 
There  Is  force  In  this  contention,  and,  If  it 
were  aeoessazy  to  tbe  decision  of  the  case, 
ws  iboaM  fvobatOj  sustain  tt.    But  it  is  not 


necessary  to  determine  as  to  the  exact  legal 
effect  of  these  letters.  It  is  enough  for  us 
to  say  that  they  furnished  such  confirmatioa 
of  the  testimony  of  the  plaintiff,  and  were 
so  contradictory  of  ttiat  offered  on  the  part 
of  the  defendants,  that  the  findings  of  fact 
by  the  trial  court,  In  accordance  with  the 
claim  of  the  defendants,  were  so  clearly 
against  the  evidence  that,  notwithstanding 
tbe  force  which  must  here  be  given  to  tbe 
findings  of  fact  of  the  trial  court,  they  can- 
not he  allowed  to  stand.  There  was  no  fact 
shown  by  the  testimony  of  the  defendants 
which  offered  any  adequate  excuse  for  hav- 
ing written  these  letters.  If  tbe  facts  In  ref- 
erence to  the  manner  in  which  the  bay  was 
to  be  estimated  were  as  contended  for  by 
than;  while  their  having  been  written  Is 
consistent  with  all  ot  the  facts  In  the  case 
mmn  the  theory  as  to  measurement  testified 
to  by  the  plaintiff.  Not  only  was  tbe  testi- 
mony of  the  defendants  contradicted  by 
tiiese  letters,  but  it  was  further  contradicted 
by  the  Cact  that  they  paid  the  plaintiff  fully 
for  the  hay  npon  an  estimate  made  by  them 
upon  the  basis  contended  for  by  the  plain- 
tiff, and,  from  all  that  appears,  would  have 
paid  him  all  he  claimed  If  they  had  not  made 
a  TTilstaku  in  figuring  tlie  cubical  contents  of 
the  stack  agreed  upon  as  a  basis.  That  they 
did  not  then  contend  for  the  rule  for  finding 
■ncta  contents  npon  'which  they  now  rely  Is 
nmde  further  to  appear  by  tbe  fact  that  they 
paid  the  plaintiff  quite  an  amount  more  than 
tlM  bay  would  have  come  to  estimated  upon 
that  basis. 

Under  all  the  circumstances,  we  think  the 
findings  of  the  superior  court  upon  the  proofs 
as  to  tbe  method  to  be  adopted  in  estimating 
the  cubical  contents  of  the  stacks  should 
have  been  in  accordance  with  the  claim  of 
plaintiff;  and  as  there  Is  no  dispute  as  to 
tbe  fact  that,  when  so  estimated  and  reduced 
to  tons  by  comparison  with  the  measure- 
ments of  the  stack  weighed,  the  amount  of 
hay  sold  and  delivered  was  as  stated  In  the 
complaint  of  plaintiff,  the  findings  of  the 
court  should  have  conformed  to  the  dalm 
stated  in  the  complaint 
But  it  Is  not  necessary  for  tbe  determlna- 
I  tlon  of  this  case  to  decide  this  disputed  ques- 
j  tlon  of  fact,  for  the  reason  that  .If,  as  cl&lm- 
I  ed  by  the  defendants,  there  was  no  agree- 
j  ment  as  to  how  the  cubical  contents  of  each 
.  stack  should  be  determined  from  the  meas- 
urements taken  by  the  parties,  It  would  fol- 
low, as  a  matter  of  law,  from  the  fact  of  the 
measurements  of  each  stack  having  been 
taken,  and  the  agreement  made  that  one 
stack  should  be  baled  and  weighed  as  a  basis 
for  ascertaining  the  amount  of  hay  in  all  the 
stacks,  that  as  the  measurements  of  the 
stack  to  be  weighed  were  to  the  tons  found 
In  such  stack  by  weighing,  so  would  the  total 
similar  measurements  of  all  the  stacks  be 
to  the  total  number  of  tons  contained  there- 
in. The  result  from  the  solution  of  this  pro- 
portion wlU  be  found  to  <!orreBpoDa.|rttta  the 
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claim  of  the  plaintiff.  Wben  It  was  agreed 
tbat  all  of  the  stacks  should  be  measured  In 
a  certain  way,  and  that  the  actual  weight  of 
one  of  the  stacks  should  be  determined  as  a 
basis  for  determining  the  weight  of  all,  the 
law.  In  the  absence  of  any  other  agreement, 
would  presume  that  the  relation  of  the 
weight  to  the  measurements  taken  of  the 
stack  to  be  weighed  was  the  same  as  the 
measurements  to  the  weight  of  the  other 
stacks.  In  the  absence  of  some  agreement  as 
to  the  method  by  which  the  cubical  contents 
of  each  stack  should  be  determined  by  the 
measurements  taken,  the  law  would  presume 
that  the  object  of  such  measurements  and  the 
weighing  of  one  of  the  stacks  as  a  basis  for 
estimating  the  weight  of  all  would  be  for  the 
purpose  of  enabling  a  compound  proportion 
to  be  stated  as  aboTe  set  forth. 

It  follows  that  as  a  matter  of  law,  even  If 
the  testimony  of  defendants  be  taken  as  true, 
their  contention  as  to  the  amount  of  hay 
contained  in  the  stacks  cannot  be  sustained. 
It  is  therefore  unnecessary  for  us  to  deter* 
mine  the  question  of  fact  raised  by  the  con- 
tradictory proofs  on  the  part  of  the  plaintiff 
and  defendants.  But  in  view  of  the  fact 
that,  in  our  opinion,  the  trial  court  failed  to 
give  the  force  which  It  should  to  the  admis- 
sions In  writing  on  the  part  of  the  defend* 
ants,  we  have  thought  it  necessary  to  say 
that,  upon  all  of  the  proofs,  the  findings  of 
fact  ceuld  not  be  sustained.  The  Judgment 
will  be  reversed,  and  the  cause  remanded, 
with  instructions  to  enter  a  judgment  tat  the 
amounts  claimed  by  the  plaintiff. 

DUNBAB,  SGOXT,  and  ANDBBS,  33^  eoa- 
cor. 

CK)RDON,  J.  I  am  not  convinced  that  the 
findings  were  withoat  competent  evidence 
to  support  them;  hence  I  respectfully  dissent. 


LBAKE  V.  HAYBS  et  al 

(Supreme  Oourt  of  Waahhigton.    Dee.  11, 

1896.) 

Pabtitioh— KieHT  TO  Kboovib  Taxm  Paid— Ih- 

FBOVBMBKTS  BT  TiNlNTS  IN   COMMON — APFEU. 

1.  Where,  in  partition,  it  appears  that  the 
improvements  placed  on  the  lands  by  a  ten- 
ant in  common  are  equal  to  its  rental  value 
while  he  was  in  possession,  he  is  entitled  to  re- 
cover Bach  portion  of  the  taxes  on  the  land  paid 
by  him  while  in  possession  as  inured  to  the  oth- 
er tenants  in  common. 

2.  Appellee  cannot,  bv  offering  to  permit  a 
Jndgment  to  be  modified  in  respect  to  a  certain 
error  after  an  appeal  has  been  perfected,  de- 
prive appellant  of  his  right  to  demand  a  rever- 
sal for  snch  error. 

3.  Where  one  tenant  in  common,  in  good 
faith,  under  the  belief  that  he  is  the  owner, 
makes  valuable  improvements  on  the  common 
estate,  he  is  entitled,  in  partition,  to  be  allowed 
their  present  value. 

4.  Where  one  tenant  in  common  enters  on 
the  common  estate,  which  yields  no  profit,  and 
■o  improves  it  as  to  make  it  productive,  he  is 
entitled  to  all  the  profits  produces  by  means  of 
toch  improvements,  without  being  charged  with 


the  Increase  In  value  occasioned  by  snch  Im- 
provements. 

6.  A  husband,  making  improvements  on 
land  in  which  his  wife  Is  a  part  owner,  under 
the  belief  that  the  land  belongs  to  her,  cannot 
recover  the  value  of  the  improvements  in  an 
action  by  the  other  tenant  In  common  for  par- 
tition. 

Appeal  from  superior  conrt,  Skagit  county; 
Henry  McBride,  Judge. 

Action  by  Florence  Washburn  Leake  against 
Ella  Washburn  Hayes  and  others.  From  the 
Judgment,  defendants  Charles  Hansen  and 
wife  appeal.     Reversed. 

O.  G.  Bitting,  for  appellants.  Frank  Qnln- 
by  and  Million  &  Honser,  for  respondent 

AVDERS,  X  This  was  an  action  for  par- 
tition of  certain  real  estate  situated  In  Skagit 
county,  and  which,  It  is  conceded,  was  for- 
merly the  community  property  of  Charles 
Washburn  and  Mahala  Washburn,  his  wife, 
the  latter  being  the  defendant  Mahala  Wash- 
bum  Hansen,  and  the  wife  of  Chaiies  Han- 
sen. In  July,  18S0,  Charles  Washburn  died, 
leaving,  him  surviving,  his  widow,  Mahala. 
Washburn,  and  five  minor  children,  of  whom 
the  plaintiff  and  respondent  is  one.  Another 
child  was  bom  some  two  months  after  the 
death  of  the  father.  Subsequently  two  of 
the  minor  children  died.  The  remaining  four 
are  all  parties  to  this  proceeding,  three  of 
them  being  defendants.  Prior  to  his  death, 
Charles  Washburn  made  a  wUl,  by  which  he 
devised  the  whole  of  his  property,  real  and 
personal,  to  his  wife,  Mahala  Washburn,  now 
Hansen.  This  will  was  duly  admitted  to 
probate,  and  the  said  devisee  was  appointed 
executrix  by  the  probate  court.  Thereafter 
a  decree  was  entered  declaring  the  said  Ma- 
hala Washburn  to  be  the  owner  of  all  the  real 
estate  In  question,  by  virtue  of  the  provisions 
of  the  will  of  her  said  deceased  husband. 
She  remained  In  possession  of  the  premises, 
with  her  children,  after  the  death  of  her  hus- 
band, and  has  ever  since  occupied  the  same, 
always  believing,  as  she  claims,  prior  to  the 
judgment  of  the  court  herein,  that  she  was 
the  sole  owner  thereof.  In  the  year  1882  she 
married  the  defendant  Charles  Hansen,  who, 
with  her,  has  occupied  the  premises  ever 
since  said  marriage.  It  Is  claimed  by  the 
defendants  Hansen  that,  at  the  time  of  the 
death  of  Charles  Washburn,  and  np  to  the 
time  of  the  marriage  of  said  defendants,  bat 
a  small  portion  of  the  land  In  controversy 
was  capable  of  cultivation,  and  that  the 
whole  tract  was  of  comparatively  little  val- 
ue; but  that  since  that  time  it  has  been,  by 
the  labor  and  means  of  the  defendant  Charles 
Hansen,  rendered  fit  for  cultivation  and  prof- 
itable use,  and  Its  value  greatly  enhanced. 
Plaintiff,  In  her  complabit,  alleged  facta 
showing  a  tenancy  In  common  between  hei 
and  the  other  children  of  the  deceased  and 
her  mother,  the  defendant  Mahala  Hansen. 
She  also  alleged  that  the  defendants  Mahals 
Hansen  and  Charles  Hansen  have  for  the  last 
seven  years  had  exclusive  co^^l  sad  oae  of 
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the  premises  described  In  the  complaint,  and 
bare  c<rilected  the  rents  and  profits,  the  rea- 
sonable value  of  which  is  $1,000;  and  she 
prayed  for  a  partition,  and  that  said  defend- 
ants be  required  to  account  for  the  said  rents 
and  profits.  The  defendants  Charles  Han- 
sen and  Alahala  Hansen  answered,  alleging, 
among  other  tilings,  the  making  of  the  will 
by  Charles  Washbnm,  the  probate  thereof, 
and  the  decree  of  the  probate  court,  and 
arerring  that  by  virtue  of  said  will  and  de- 
cree the  defendant  Jdahala  Hansen  became 
the  sole  owner  of  the  land  sought  to  be  par- 
titioned, and  that  the  plaintUC  and  the  other 
children  of  said  deceased  had  no  interest 
therein  or  title  thereto.  A  reply  was  filed, 
denying  all  the  material  allegations  of  the 
answer.  Upon  the  Issue  thus  formed  the 
question  of  title  was  tried  by  the  court  At 
the  trial  the  court  adjudged  the  will  void  as 
to  the  children  of  the  testator,  for  the  reason 
that  it  neither  made  mention  of  nor  provided 
for  them,  as  reqtilred  by  )aw,  and  tliat  the 
probate  proceedings  were  likewise  invalid. 
By  consent  of  all  parties,  the  defendants 
Kinsen  then  filed  an  amended  answer,  set- 
ting oot  the  death  of  Charles  Washburn,  the 
circumstances  in  which  his  family  were  left 
at  the  time  of  his  death,  the  unfitness  of  the 
land  to  furnish  subsistence  for  the  family, 
the  flict  of  the  execution  of  the  purported 
will  of  the  deceased,  the  inability  of  the 
widow  to  employ  or  pay  lawyers  to  advise 
her  concerning  said  will,  and  her  ignorance 
of  the  law  concerning  the  same,  the  probate 
of  the  will,  and  the  belief  by  the  defendants 
that  said  Mahala  Hansen  was  the  sole  owner 
of  the  property  by  reason  of  the  will  and  the 
decree  of  the  probate  court,  an  account  of  the 
receipts  from  the  land,  together  with  the  ex- 
penditures for  the  support  of  the  family,  and 
the  cliaract^  and  cost  of  the  improvements, 
and  asking  for  specific  relief  on  account  of 
■nch  improvements.  A  reply  was  filed  to 
this  amended  answer,  alleging,  affirmatively, 
that  the  claim  for  improvements  prior  to  the 
year  1891  was  barred  by  the  statute  of  limita- 
tions. The  cause  was  then  set  for  trial  upon 
the  question  of  rents,  profits,  and  improve- 
ments, and  when  It  came  on  for  hearing  the 
plaintur  objected  to  any  claim  for  improve- 
ments on  the  ground  that,  "the  defendants 
having  held  possession  and  claimed  title  to 
the  property,  they  are  not  entitled  to  any  im- 
provements made,  except  in  so  far  as  they 
may  oftset  the  rents  and  profits,"  which  ob- 
jection was  sustained,  and  the  offer  of  the 
defendants  to  show  the  character  and  the 
value  of  th^r  improvements  rejected,  coun- 
sel for  plaintiff  having  admitted  in  open  court 
that  the  value  of  the  improvements  equaled 
the  value  of  the  rents  and  profits.  The  de- 
fendants thereupon  asked  leave  to  withdraw 
the  answer  on  which  the  ruling  of  the  court 
was  based,  and  to  file  an  amended  answer 
because  of  "mistake  of  former  counsel,"  and 
"In  aid  of  substantial  Justice  between  the 
parties,"  which  request  was  denied  by  the 
T.43F.no.l — i 


court,  and  exception  taken.  It  seems  that 
the  trial  court  disallowed  all  claims  for  taxes 
paid  by  the  defendants  on  the  land,  and  ren- 
dered Judgment  establishing  the  Interests  of 
the  various  parties,  and  for  a  partition  ac- 
cording to  such  Interests,  excluding  all  claims 
for  Improvements  and  other  relief  asked  for 
by  the  defendants,  and  appointing  a  referee 
to  make  partition  and  report  his  doings  to  the 
court,  as  provided  by  law.  In  determining 
the  interests  of  the  several  parties  in  the  land 
in  dispute,  the  court  found  and  adjudged  that 
the  defendant  Charles  Hansen  had  no  indi- 
vidual Interest  therein,  claim  thereto,  or  Uen 
thereon,  by  reason  of  labor  performed  or  Im- 
provements made  thereon  by  blm.  The  de- 
fendants Hansen  have  appealed,  and  here  al- 
lege and  insist  that  the  trial  court  erred  in  de- 
nying their  request  to  withdraw  their  original 
answer,  and  In  ruling  that,  because  they  had 
held  the  premises  adversely,  they  were  not 
entitled  to  compensation  for  improvements  in 
excess  of  the  rents  and  profits,  and  in  refus- 
ing to  permit  them  to  show  the  character  and 
value  of  the  Improvements  In  acc(»^ance 
with  the  allegations  of  the  amended  answer. 
As  to  the  point  that  the  court  erred  In  re- 
fusing to  allow  appellants  to  withdraw  their 
original  answer.  It  is  sufficient  to  observe 
that.  In  our  opinion,  the  action  of  the  court 
was  right  In  any  event  it  was  the  primary 
duty  of  the  court  to  determine  the  respective 
rights  and  interests  of  all  the  parties  to  the 
action,  and  this  would  necessarily  have  been 
done  if  the  answer  had  been  such  as  appel- 
lants desired  to  file  in  lieu  of  the  original 
one,  for  the  reason  that  a  partition  must  of 
necessity  be  made  according  to  the  interests 
of  the  respective  owners  of  the  land  sought 
to  be  divided.  The  statute  requires  each  de- 
fendant In  proceedings  for  partition  to  set 
forth  in  his  answer  the  nature  and  extent 
of  his  Interest  in  the  property  (Code  Froc. 
i  582),  and  this  the  appellants  did  In  their 
original  answer,  according  to  their  under- 
standing and  belief  at  the  time.  But,  even 
If  it  were  conceded  that  the  court  erred  In 
this  ruling,  appellants  were  not  in  the  slight- 
est degrree  Injured  thereby,  for  their  real  in- 
terests could  not  have  been  changed  by  their 
answer,  and  their  amended  answer  put  in 
issue  all  other  questions  deemed  material  by 
them.  We  think,  however,  that  appellants, 
or  at  least  Mrs.  Hansen,  was  entitled  to  re- 
cover such  portion  of  the  taxes  paid  by  ap> 
peilants  as  inured  to  the  benefit  of  the  other 
owners  of  the  property.  This  seems  to  be 
conceded  by  the  resjpondent.  In  view  of  the 
ruling  of  this  court  In  Mclnemey  v.  Beck,  10 
Wash.  615,  39  Pac.  130;  but  she  claims  that 
the  Judgment  should  not  be  reversed  on  that 
account,  because  she  offered  to  allow  it  to  be 
modified  in  accordance  with  that  decision,  al- 
though the  offer  was  not  made  until  after 
the  Judgment  had  been  entered  and  the  ap- 
peal duly  taken.  But  we  think  the  appel- 
lants were  under  no  obligation,  either  legal 
or  equitable,  to  submit  to  the  proposed  modi- 
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flcation  at  tbat  ttmob  They  had  a  perfect 
right  to  Btand  npon  the  record  as  made, 
without  thereby  losing  any  of  their  rights  in 
this  court. 

We  also  think  that  the  court  should  not 
bare  awarded  a  partition  of  the  premises 
wltliout  first  having  ascertained  the  value  of 
appellants'  improvements  thereon.  While  it 
Is  a  well-settled  general  rule  of  law  that 
one  tenant  In  common  cannot;  at  Iiis  own 
suit,  recover  for  improvementa  placed  up- 
on the  common  estate  without  the  reauest 
or  consent  of  his  cotenant,  yet  a  court  of 
equity  will  not,  "if  it  can  avoid  so  inequi- 
table a  result,  enabl«  a  cotenant  to  take 
advantage  of  the  improvements  for  which 
bs  has  contributed  nothing.  When  the  com- 
mon lands  come  to  be  divided,  an  impor- 
tunity is  offered  to  give  the  cotenant  who 
has  enhanced  tlie  value  of  a  parcel  of  tlie 
premises  the  fruits  of  his  ezpenditurea  and 
industry,  by  allotting  to  him  the  parcel  so 
oolianced  in  value,  or  so  much  thereof  as 
represents  his  share  of  the  whole  tract  'It 
is  the  duty  of  equity  to  cause  said  improve- 
ments to  I)e  assigned  to  their  respective  own- 
ers, whose  labor  and  money  have  been  thus 
Inseparably  fixed  on  the  land,  so  far  as  can 
be  done  consistently  with  an  equitable  parti- 
tion.' "  Freem.  Coten.  (2d  Ed.)  i  509.  This 
IH^nclple  is  but  an  exemplification  of  the  asr 
cient  and  well-known  maxim  that  "be  who 
asks  equity  must  do  equity."  Now,  if  it  l>e 
true,  as  appellants  allege,  that  at  the  time 
of  the  death  of  Charles  Washburn  the  land 
was  almost  wholly  In  a  wild  state,  and  there- 
fore unproductive,  and  tbat  they  have  not 
only  put  valuable  and  permanent  improve- 
ments uiMn  it,  bnt  have  cleared  it  for  culti- 
vation, and  made  it  capable  of  yielding  valu- 
able profits,  and  have  done  all  this  in  good 
faith,  under  the  belief  tbat  Mrs.  Hansen  was 
the  absolute  owner,  it  seems  to  ua  that  it 
would  not  only  be  extremely  unjust  and  in- 
equitable to  allow  them  nothing  for  their  ex- 
penditures and  labor,  but  contrary  to  reason 
and  the  great  weight  of  the  authorities.  The 
doctrine  of  the  courts  on  this  subject  is  well 
expressed  by  Mr.  Pomeroy  in  the  fcdlowing 
language:  "Where  two  or  more  persons  are 
Joint  purchasers  or  owners  of  i«al  or  other 
property,  and  one  of  them,  acting  in  good 
faith  and  for  the  Joint  l)eneflt,  makes  repairs 
or  improvements  upcm  the  property  which  are 
permanent,  and  add  a  permanent  value  to  the 
entire  estate,  equity  may  not  only  give  him  a 
claim  for  contribution  against  the  other  joint 
owners,  with  respect  to  their  proportionate 
shares  of  the  amount  thus  expended,  but  may 
also  create  a  lien  as  security  for  such  de- 
mand upon  the  undivided  shares  of  the  other 
proprietors.  Such  an  equitaUe  lien  has  not 
always  been  confined  to  cases  in  which  a 
contract  to  reimburse  could  be  implied  at 
law.  The  right  to  a  contribution  or  reim- 
bursement from  the  owner,  and  the  equitable 
Hen  on  the  property  benefited  as  a  security 
therefor,  hav«  been  extended  to  other  casefl. 


where  a  party  innocently  and  in  good  faith, 
though  under  a  mistake  as  to  the  true  condi- 
tion of  the  title,  makes  improvements  or  re- 
pairs or  other  expenditures  which  perma- 
nently increase  the  value  of  the  property,  so- 
that  the  real  owner,  when  he  seeks  the  aid 
of  equity  to  establish  his  right  to  the  prop- 
nty  itself,  or  to  enforce  some  equitable  claim 
upon  it,  Iiavlng  beea  substantially  benefited, 
is  required,  upon  principles  of  Justice  and 
equity,  to  repay  tlie  amount  expended."  3-. 
Pom.  £q.  Jnr.  SS  1240,  124L  See,  also,  1 
Pom.  Eq.  Jur.  {  398;  3  Pom.  Eq.  Jur.  i  1389; 
Carver  v.  Coffman,  109  Ind.  547,  10  N.  E. 
567;  Annely  v.  De  Saussure,  17  S.  C.  389; 
Scaife  V.  Thomson,  15  S.  C.  337;  HaU  v. 
Piddock,  21  N.  J.  Eq.  311;  Carter's  Ex'r  v. 
Carter,  6  Munf.  108;  Worthington  v.  Hiss. 
70  Md.  172,  16  Atl.  534,  17  Atl.  1026;  Green 
V.  Putnam,  1  Barb.  600;  1  Story,  Eq.  Jur. 
(13th  Ed.)  g§  564,  665. 

The  respondent  caa  lose  nothing  by  the 
application  of  this  Just  principle.  The  im- 
provements have  cost  her  nothing,  and  if  the 
appellants  are  allowed  their  present  value, 
in  case  partition  cannot  be  made  without 
prejudice  to  the  interests  of  the  several  own- 
ers, or  are  awarded  the  particular  portion  of 
the  premises  which  are  thereby  enhanced 
in  value,  she  will  receive  all  she  would  have 
received  If  appellants  bad  permitted  the 
land  to  remain  unimproved,  and  that  is  all 
she  can  Justly  claim.  Of  course,  if  it  should 
be  found  to  be  a  fact  that  the  whole  tract 
has  been  cleared  and  fitted  for  cultivation, 
the  respondent  (and  each  of  the  other  heirs 
of  the  deceased)  would,  in  the  event  of  a  di~ 
vision,  necessarily  receive  a  portion  of  the 
land  BO  Improved,  for  under  no  circumstan- 
ces could  she  be  deprived  of  her  Just  pr(q;>or- 
tion.  The  court  below  found  that  appellant 
Mrs.  Hansen  was  the  owner  of  Vis  of  the 
land,  and,  being  a  tenant  in  common  witii 
the  respondent,  she  and  her  husband  have  at 
all  times  been  rightfully  in  possession  of 
the  entire  premises;  and  if  the  land  was 
made  productive  solely  by  their  industry 
and  enterprise,  they  are  entitled  to  all  the 
profits  which  have  resulted  from  thelc  ef- 
forts, especially  if  they  have  not  excluded 
their  cotenants  from  a  like  possession.  la 
Nelson's  Heirs  v.  Clay's  Heirs,  7  J.  J.  Alarsh. 
138,  the  court  declared  the  law  to  be  that 
where  one  tenant  In  common  enters  upon 
the  common  estate^  which  yields  no  profit, 
and  BO  improves  it  as  to  make  it  productive, 
he  is  entitled  to  all  the  profits  produced  by 
means  of  such  improvements,  and  without 
making  any  allowance  against  him  for  tlM> 
Increase  in  value  occasioned  by  his  improve- 
ments. And  this  is  substantially  the  doc- 
trine maintained  by  a  decided  preponder- 
ance of  the  authorities.  See  Freem.  Coten. 
I  258;  Worthington  v.  Hiss,  supra;  Killmer 
v.  Wuchner,  79  Iowa,  722,  45  N.  W.  299; 
Ford  V.  Knapp,  102  N.  Y.  135,  6  N.  B.  283. 
Moreover,  If  appellants  are  lialde  at  all  for 
use  and  occupation,  or  rents  and  profits. 
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their  UaUUty  did  not  arise  unUl  after  de- 
mand was  made  tberefor  by  the  le^ondent. 
Johnson  y.  Pelot,  SA  &  a  255;  ScaUe  t. 
Thomson,  anpra;  Woodward  t.  QIarke,  4 
Strob.  Eg.  167. 

Bat  the  r«qx>ndeiit  ooKtends  tiiat  If  ap- 
pellants are  entitled  to  anything  at  all  tor 
Improrements,  the  amout  thereof  vbould 
be  limited  to  the  ralne  of  tbe  rents  and 
profits,  aa  provided  by  Oode  Proc.  S  681,  In 
actions  for  posaesslon  of  real  property;  and 
such  Be«ns  to  be  tbe  znle  In  Alabama. 
Sanders  v.  Bobertson,  67  Ala.  465.  We  are 
not  disposed,  bowerer,  to  adopt  that  rule  In 
this  instance.  Tbla  is  not  an  action  of  eject- 
ment; nor  does  the  respondent  In  ber  com- 
plaint ask  t»  be  let  into  possession  of  any 
part  of  tbe  land  in  controTersy,  or  even  al- 
lege tbat  she  ever  asked  or  demanded  pos- 
Kssion  thereof.  For  angbt  that  appears  bi 
tbe  record,  sbe  has  silently  stood  by  for 
years,  wltbont  once  claiming  title  or  posses- 
Aoa,  and  with  f  nil  knowledge  tbat  ber  nkotb- 
er  and  stepfather  were  patiently  and  labor!- 
onsly  tolling  to  make  this  land,  which  they 
daim  was  of  no  rental  valne  whatever,  fit 
for  comfortable  habitation,  and  capable  of 
yielding  remunerative  profits.  Bat,  be  tbat 
as  it  may,  she  now  not  only  asks  tbe  court 
to  determine  and  set  apart  ber  portion  of  the 
land,  bnt  is  nnwilUng  to  allow  appellants 
the  value  of  their  own  improvements,  or  to 
refund  the  taxes  paid  for  ber  benefit  This 
is  unjust,  and  cannot  be  sanctioned  by  a 
court  of  eiialty.  As  against  tbe  respondent, 
appellant  Gbarles  Hansen  is  entitled  to  no 
apedflc  relief.  He  knew,  when  be  perform- 
ed labw  and  erected  tmprovemoits  upon 
tbe  land,  tbat  he  had  no  interest  or  title  in 
w  to  the  premises  so  improved.  He  tbeie- 
tore  stands,  so  far  as  recvondent  is  con- 
cerned, in  tbe  position  of  a  party  who  has 
voluntarily  and  knowingly  improved  anotb- 
er'8  property  without  reauest,  and  can  claim 
nothing  by  way  of  direct  compensation.  But 
tt  does  not  foUow  tbat  the  improvements  re- 
■olting  from  his  labor  and  expenditures 
should  be  entirely  disregarded  in  tbis  pro- 
ceeding. He  believed  that  he  was  meliorat- 
ing the  property  of  bis  wife,  and  what  be 
did  was  done  with  ber  consent  and  for  ber 
benefit  aa  well  as  his  own.  His  wife's  be- 
Uef  was  the  same,  and  we  perceive  no  sub- 
stantial reason  why  she  should  not  receive 
tbe  benefit  of  all  tbat  was  done  on  ber  ac- 
count, to  tbe  same  extent  as  if  sbe  bad,  by 
hof  own  bands.  Improved  tbe  common  e»- 
tete. 

Oar  oooclnsion,  therefore,  la  tbat  if  an 
equitable  partition  can  be  made,  tbat  portion 
of  tbe  premises  upon  which  buildings  and 
other  improvements,  if  any,  have  been  erect- 
ed, should  be  allotted  to  appellant  Mrs.  Han- 
sen; and  if  a  division  cannot  be  so  made, 
then  the  land  should  be  sold,  and  the  value 
of  the  improvements  awarded  her  out  of  tbe 
proceeds.  In  either  event,  she  will  be  en- 
titled to  recover  tbe  amount  of  taxes  paid 


on  that  part  of  tbe  pit^rty  banging  to 
her  cotenants.  Tbe  Judgment  Is  reversed, 
and  the  cause  remanded  for  farther  proceed- 
ings in  aocotdance  with  tbis  opinion. 

HOYT,  O.  3^   and  DUNBAB,  GORDON. 
■ad  SOOTT,  JJ.,  concur. 


STATE  ex  rel.  MEGTLEB  v.  FOBBBBT. 

Oommlsaioner  of  Public  Lands. 

(Supreme  Court  of  Washington.     Dec  21, 

1895.) 

Tina  Li.in>8— Bales— Afplioatioii  vob  PrntoRAas 

— SoFVICiaNCT— COKSTaDCHOK. 

1.  Laws  1895,  c  178,  regulating  sales  «f 
tide  lands,  by  section  68,  requires  an  applicant 
to  file  with  his  application  for  purchase  a  plat 
of  a  survey,  with  field  notes  thereof,  which  shall 
show  two  existiiu  coanections  with  the  United 
States  surveys  of  the  land.  Held  that,  in  man- 
damus to  compel  the  commissioner  to  accept  an 
application  for  purchase,  an  allegation  that  the 
applicant  presented  the  commissioner  a  duly- 
certified  plat  of  anch  a  snrvey,  with  the  field 
notes  thereof,  is  sufficient,  without  alleging  that 
such  survey  showed  two  existing  connections 
with  United  States  surTeys  of  the  land. 

2,  Laws  1895,  c.  178,  regulating  sales  of 
tide  lands,  by  section  G8.  requires  a  plat  of  a 
survey  of  the  lands  applied  for,  with  the  field 
notes  thereof,  to  be  filed  with  the  apjplication 
for  purchase.  Held,  that  an  application  with 
the  plat,  but  without  the  field  notes,  is  insuffi- 
cient. 

8.  Where  a  statute  authorizes  a  public  of- 
ficer, on  the  existence  of  a  certain  fact,  to  de 
a  prescribed  art,  his  finding  aa  to  tbe  facts  is 
not  subject  to  review. 

4.  Act  March  26,  1890,  provides  for  sales 
of  a  certain  class  of  tide  lands  by  public  sale. 
Act  March  26,  1895,  provides  for  sales  of  the 
same  class  of  lands  on  apf^ication,  and  by  sec- 
tion IOC  repeals  the  former  act,  saving  all 
"rights  which  have  been  acquired"  under  it 
and  by  section  108  saves  generally  ad  vested 
rights.  February  21,  1895,  under  the  <dd  act, 
the  commlssionears  advertised  for  bids  for  such 
tide  lands,  to  be  received  till  March  30,  18^, 
and  in  response  thereto,  both  before  and  after 
the  data  the  new  act  took  ^ect,  received  seal- 
ed bids  from  duly-qualified  bidders,  and,  after 
such  date,  accepted  them.  Held,  that  the  bid- 
ders' rigbts  to  purchase  were,  as  "rights  ac- 
quired," saved  by  section  106,  and  were  superi- 
or to  such  a  right  acquired  under  the  new  act 
after  the  bids  bad  been  accepted. 

6.  Act  March  26  1890,  {  1,  provides  for  tbe 
appraisal  of  "the  tide  and  shore  lands"  in  the 
state,  and  disposal  there<rf  bv  tbe  land  commis- 
sioner; 8ectk>n  4  divides  the  tide  lands  into 
three  clnnses,  and,  after  prescribing  what  shall 
be  included  in  classes  1  and  2,  provides  that 
the  third  class  shall  embrace  all  other  tide 
lands;  aoddooB  11  and  12  give  abutting  up- 
land owners  and  improvers  a  prior  rjgQt  of 
purchase  of  such  lands;  and  section  13  pro- 
vides that  on  their  failure  to  exercise  that  right 
within  the  time  limited,  the  lands  shall  be  open 
for  public  sale  as  in  the  act  provided.  Held, 
that  tide  lands,  when  there  are  no  abutting  up- 
land owners  or  Improvers,  are  subject  to  sale. 

Appeal  f  roni  superior  court,  Thurston  coun- 
ty; T.  M.  Beed,  Jr.,  Judge. 

Application,  on  relation  of  J.  O.  Megler, 
against  W.  T.  Forrest,  commissioner  of  pub- 
lic lands,  for  a  writ  of  mandamue  to  compel 
defendant  to  accept  relator'a  appUc»tloa  tat 
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the  purchase  of  tide  lands.  From  a  Judg- 
ment denying  tlie  writ,  plaintiff  appeals.  Af- 
firmed. 

T.  N.  Allen,  for  appellant.  James  A. 
Haigbt,  for  respondent 

DUNBAR,  J.  This  action  Involves  the  con- 
struction of  the  tide-land  acts  of  1880  and 
1885,  respectively.    On  the  30th  day  of  March, 

1885,  the  relator,  J.  Q.  Megler,  made  applica- 
tion to  W.  T.  Forrest,  commissioner  of  public 
lands  of  the  state  of  Washington,  at  his  office, 
in  Olympia,  to  purchase  a  certain  tract  of 
land,  situated  in  Wahklakom  coonty,  known 
as   "Miller's   Sands."     On  the  6th  of  April, 

1886,  Ckimmissioner  Forrest  notified  the  re- 
lator that  his  application  for  the  purchase  of 
such  land  had  been  rejected,  for  the  reason 
that  the  map  which  the  relator  had  furnished 
did  not  comply  with  the  provisions  of  the 
law  In  relation  thereto,  and  his  certificate  of 
deposit  of  f366.2&  was  returned  to  him.  On 
the  20th  of  April,  following,  the  relator  again 
made  an  application  to  the  commissioner  for 
the  purchase  of  the  aforesaid  lands,  and  on 
the  23d  the  second  application  was  rejected 
by  the  commissioner,  and  the  relator  was 
notified  of  such  rejection,  and  that  it  was  for 
the  alleged  reason  of  the  insufficiency  of  the 
map;  the  commissioner  insisting  that  the 
map  did  not  furnish  the  necessary  informa- 
tion as  to  the  portions  of  the  land  described 
that  had  not  been  sold.  On  the  27th  day  of 
April,  1885,  the  relator  made  affidavit  in  sup- 
port of  the  motion  for  a  writ  of  mandamus, 
embracing  substantially  the  facts  recited 
above.  To  this  affidavit  the  respondent  filed 
a  demurrer,  which  was  overruled  by  tlie 
court,  and  an  alternative  writ  was  issued,  to 
which  respondent  filed  another  demurrer, 
which  demurrer  was  also  overruled,  whereup- 
on respondent  answered.  To  this  answo-  ap- 
pellant demurred,  which  demurrer  was  over- 
ruled. A  reply  was  filed,  and  the  cause  went 
to  trial.  After  hearing  of  testimony,  Judg- 
ment was  rendered  denying  the  peremptory 
writ,  and  dismissing  the  case  at  appellant's 
cost. 

It  Is  urged  by  the  respondent  that  the  de- 
mnrrer  to  the  affidavit  was  well  tal^en,  for 
the  reason  that  it  nowhere  appeared  from 
aaid  affidavit  that  the  survey  was  connected 
with,  and  that  the  plat  showed  two  or  more 
connections  with,  the  United  States  surveys 
of  the  land.  We  think  this  objection  is  more 
technical  than  meritorious,  and  that,  when 
the  affidavit  stated  that  the  relator  had  pre- 
sented to  the  commissioner  a  duly-certified 
plat  of  survey  of  said  lands  and  the  field 
notes  of  said  surrey,  the  requirements  of 
the  law  were  substantially  met,  so  far  as  the 
pleadings  were  concemed,— sufficient,  at  least, 
to  put  the  respondent  upon  his' denial  of  the 
fact  as  to  whether  or  not  the  survey  and 
field  notes  did  show  the  connections  required 
by  the  law  to  be  shown.  It  is  evident,  how- 
ever, that  the  first  application  of  the  relator 
did  not  comply  with  the  plain  provisions  of 


the  law,  for  it  nowhere  appearti  that  the  field 
notes  had  accompanied  the  plat  of  sturvey. 

Many  questions  are  discussed  in  tliis  case, 
which,  under  our  view  of  the  main  features 
of  the  case,  it  is  not  necessary  to  notice.  The 
answer  avers  that  the  plat  of  survey  present- 
ed to  the  respondent  at  the  time  the  relator 
made  his  application  on  the  26th  day  of  April, 
1885,  was  in  fact  incorrect  and  indefinite, 
and  found  to  be  so  by  the  respondent,  and  for 
that  reason  was  rejected  by  him.  This  being 
a  question  of  fact,  to  be  determined  by  the 
commissioner,  it  is  not  within  the  province  of 
a  court  to  review  it.  In  State  v.  Forrest, 
8  Wash.  610,  36  Fac.  686,  1120,  it  was  said: 
"The  law  has  Intrusted  the  commissioner 
with  the  duty  and  power  of  determining  the 
facts  in  each  application  presented  to  him, 
and  directed  him,  upon  proof  of  those  facts, 
to  proceed  in  a  certain  way.  With  the  de- 
termination of  the  facts  the  courts  will  not 
interfere,  but,  should  he  make  an  erroneous 
application  of  the  law  to  the  facts,  it  will 
then  be  time  enough  for  Judicial  interfer- 
ence." 

The  answer  also  shows  that  "a  portion  of 
the  land  embraced  in  plaintHTs  plat  was  sold 
by  order  of  the  state  board  of  land  commis- 
sioners on  the  4th  day  of  April,  1885,  to  John 
Lamont,  F.  Kennedy,  and  Thomas  Craine, 
and  the  l%lator  refused  to  accept  the  land 
included  in  his  application  not  already  sold 
by  the  state,  but  insisted  on  the  acceptance 
of  his  application  as  a  whole;  that,  pursn- 
ant  to  applications  duly  made,  the  commis- 
sioner gave  notice  on  the  2lBt  day  of  Feb- 
ruary, 1885,  that  he  would  on  March  80, 
1885,  receive  sealed  bids,  according  to  law, 
for  the  lands  heretofore  alleged  to  have  been 
sold,  and  cause  the  same  to  be  published  as 
provided  by  law;  that  sealed  bids,  in  due 
form,  and  accompanied  by  a  certificate  of 
deposit  or  certified  check  on  some  bank  In 
this  state  equal  to  one-tenth  of  the  amount 
of  the  bid,  were  duly  received  by  the  com- 
missioner within  said  time,  and  that  within 
five  days  after  said  30th  day  of  March,  1886, 
said  bids  were  duly  opened  by  defendant, 
as  commissioner  of  public  lands.  In  the  pres- 
ence of  the  state  board  of  land  commission- 
ers, and  thereupon  said  board,  being  satis- 
fied that  there  was  no  fraud  or  collusion  by 
or  among  the  bidders,  approved  the  bids  that 
were  considered  the  highest  and  best,  and 
caused  said  confirmation  or  approval  to  be 
certified  to  the  defendant,  as  commissioner 
of  public  lands;  and  that  such  proceedings 
were  duly  had  that  contracts  of  sale  were 
duly  made  and  executed  therefor  on  the  24th 
day  of  April,  1886."  It  appears  that  a  new 
law,  providing  for  the  sale  of  tide  lands,  was 
approved  on  the  26th  day  of  March,  1886, 
and,  under  an  emergency  clause,  went  into 
effect  immediately.  It  will  t>e  noticed  that 
the  commissioners,  acting  under  th^  provi- 
sions of  the  old  law,  advertised  for  bids 
prior  to  the  passage  of  the  new  law,  viz. 
February  21.  1885,  givlns  no^ce  that  the 
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sealed  bids  would  be  received  until  March 
30,  1885,  and  at  the  time  the  relator  had 
made  his  application,  -which  we  hold  to  be 
a  good  application  on  Its  foce,— viz.  the  ap- 
plication nvide  April  20th,— and  in  some  in- 
stances prior  to  March  26th,  the  date  of  the 
inasage  of  the  new  act,  bids  bad  been  fur- 
nished by  applicants  under  the  proTlsions  of 
the  old  law,  and,  before  relator's  application, 
such  bids  had  been  approved  by  the  board 
of  land  commissioners.  It  is  contended  by 
the  appellant  (1)  that  the  law  of  1895  re- 
pealed and  abrogated  all  the  provisions  of 
the  law  of  1880,  and  that  the  applicants, 
Lamont,  Kennedy,  and  Gralne,  having  ap- 
plied under  the  law  of  1890,  had  no  stand- 
big  before  the  commissioners,  or  that  all 
the  rights  they  had  obtained  up  to  that  time 
were  swept  away  and  destroyed  by  the  pro- 
visions of  the  new  act;  and  (2)  that  there 
was  no  provision  at  all  in  the  law  of  1890 
for  the  sale  of  the  character  of  lands  de- 
scribed In  relator's  application. 

We  are  satisfied  that  neither  of  these  con- 
tentions can  be  reasonably  sustained.  The 
language  of  the  repealing  act  of  the  law  of 
1895  is  as  follows  (after  mentioning  the  acts 
repealed) :  "are  hereby  repealed  •  •  •  ex- 
cept as  provided  in  this  act,  saving,  how- 
ever, and  preserving  all  rights  which  have 
been  acquired,"  etc.  We  think  the  right  that 
had  been  acquired  by  these  purchasers  who 
bad  made  their  applications  under  the  pro- 
Tlsions of  the  old  law,  and  under  the  direc- 
tion of  the  commissioners;  who  bad  been  to 
the  expense  of  preparing  maps  and  field 
notes,  and  furnishing  the  same,  with  the  de- 
posit that  was  required  by  the  law,— was 
one  of  the  rights  which  the  new  law  intend- 
ed to  preserve.  The  contention  that  it  was 
only  vested  rights  that  the  law  intended 
to  preserve  is  not  plausible,  for  the  reason 
that  vested  rights  could  not  be  disturbed,  in 
any  event,  and  for  the  further  reason  that 
the  legislature,  in  an  abundance  of  caution, 
had  expressed  themselves  upon  that  subject 
in  section  103  of  the  same  act,  where  they 
provided  that  "this  act  shall  not  be  oon- 
Btrued  to  affect  any  vested  right  In  any  of 
the  public  lands  as  herein  defined  of  any  per- 
son, firm  or  corporation,  acquired  under  ex- 
isting laws,  or  any  preference  right  to  pur- 
chase, but  that  the  same  are  hereby  confirm- 
ed, subject  only  to  such  rules  and  regular 
tions  for  the  government  of  said  rights  as 
may  be  hereafter  defined  by  the  board  of 
state  land  commissioners."  So  that  absolute 
vested  rights  and  preference  rights  of  pur- 
chase, such  as  are  enjoyed  by  upland  owners 
and  improvers,  could  not  have  been  contem- 
plated in  section  106,— the  repealing  section, 
—which  provided  for  the  saving  and  preserv- 
ing of  all  rights  which  had  been  acquired 
under  the  previous  laws;  and,  to  give  any 
force  and  effect  whatever  to  this  language, 
we  must  presume  that  it  was  the  protection 
of  rights  different  from  those  expressly  pro- 
tected in  section  103  that  was  intended. 


The  second  contention,— that  there  was  no 
provision  made  under  the  law  of  1890  for 
the  sale  of  these  tide  lands,— we  think.  Is 
equally  without  foundation.  It  seems  to  be 
the  idea  of  the  appellant  that  because  sec- 
tion 13  provides  that  in  case  the  persons 
mentioned  in  sections  11  and  12— viz.  the 
abutting  upland  owners  and  improvers— do 
not,  within  the  time  limited,  exercise  the 
right  to  purchase  there  given,  then  said  lands 
shall  be  open  to  the  public  for  sale  as  there- 
in provided,  this  excludes  the  idea  of  a  pro- 
vision for  the  sale  of  lands  where  there  are 
no  upland  owners.  We  think  that  would 
be  a  strained  construction  of  the  law.  The 
first  section  of  the  act  provides  that  "the 
tide  and  shore  lands  in  the  state  of  Wash- 
ington shall  be  appraised,  and  the  same  shall 
be  disposed  of  by  the  commissioner  of  pub- 
lic lands."  This  language  is  comprehensive, 
and  would  seem  to  reach,  not  only  two  dif- 
ferent characters  of  land,  but  all  the  tide  and 
shore  lands  in  the  state.  Section  4  provides 
that  the  tide  lands  of  the  state  of  Wash- 
ington are  divided  into  three  classes;  that 
the  first  class  shall  embrace  all  tide  lands 
situated  within,  or  in  front  of,  the  corporate 
limits  of  any  city,  or  within  two  miles  there- 
of, upon  either  side;  that  the  second  class 
shall  embrace  all  tide  lands  situated  at  a 
greater  distance  than  two  miles  from  either 
Bide  of  an  Incorporated  city  or  town,  and 
upon  which  are  located  valuable  improve- 
ments; and  the  language  of  the  statute  is, 
"the  third  class  shall  embrace  all  other  tide 
lands."  If  the  lands  in  question  are  tide 
lands  (and  it  is  undisputed  that  they  are), 
then  they  are,  without  question,  embraced 
in  the  provisions  of  section  4  of  the  act  of 
1890,  and  provision  is  made  for  their  sale. 
It  follows  that,  these  lands  having  been  le- 
gally applied  for  by  legal  purchasers  prior 
to  the  application  of  the  relator,  the  writ  of 
mandate  asked  for  was  properly  denied.  The 
Judgment  will  therefore  be  affirmed. 

HOYT,  O.  J.,  and  SCOTT,  ANPBBS,  and 
OORDON,  JJ.,  concur. 


MARTIN  V.  UNION  MUT.  LIPH  INS.  CO. 

(Supreme  Court  of  Washington.     Dec.  21, 

1885.) 

liiTa  PouoT  —  Dbath  —  EviDSNoa  —  Objections 

Waivbd — Hakuless  Error — Disobs- 

TioN  or  Court. 

1.  Where  plaintiff^  knowing  what  the  evi- 
dence of  an  absent  witness  would  be,  suggests 
his  absence  for  the  first  time  in  a  motion  to  open 
the  case  to  admit  such  evidence,  made  after 
motion  for  nonsuit,  his  motion  to  open  is  prop- 
erly denied. 

2.  In  an  action  on  a  life  policy,  evidence 
that  the  insured,  a  man  of  industrious  habits, 
and  with  happy  home  relations,  left  home  on  a 
short  hunting  trip,  stating  that  he  intended  to 
hire  a  boat  for  the  purpose,  and  has  not  been 
seen  for  two  years;  that  a  boat  was  found 
ghortly  aftei  wards,  with  certain  articles  in 
it,  but  no  evidence  to  connect  either  with  the 
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insured;  that  his  wife  and  daughter  believe  him 
to  be  dead, — ^is  Insufficient  to  establish  lus 
'leath. 

3.  An  instmctioD  based  on  facts  not  in  eri- 
dence  is  rerersible  error,  unless  it  appears  that 
on  the  evidence  no  other  verdict  than  tha  one 
returned  could  have  been  found. 

4.  In  an  action  on  a  life  policy,  evidence  of 
the  disappearance  of  bodies  in  a  certain  body 
of  water  is  inadmissible  to  show  the  death  of 
the  Insured,  where  it  is  not  shown  that  be  fell 
Into  such  body  of  water. 

Appeal  from  superior  conrt.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Johanna  C.  Martin  against  the  Union  Mu- 
tual Life  Insurance  Company  on  a  life  policy. 
From  a  Judgment  for  defendant,  ];>laintUI  ap- 
peals.   Afarmed. 

Palmer,  Palmer  &  Thomas,  for  appellant 
Blcbard  Saxe  Jones,  for  respondent 

HOYT,  C.  J.  This  actl(n  was  brongbt  to 
recover  the  amount  stipulated  in  a  certain 
lasuiance  policy  Issued  by  the  defendant  up- 
on the  life  at  tbe  husband  of  the  plaintiff. 
The  payment  of  the  claim  was  resisted  upon 
two  grounds:  (1)  That  tbe  husband  of  the 
plaintiff  was  not  dead;  and  (2)  that  no  proofs 
of  bis  death  had  been  furnished  the  compa- 
ny, as  required  by  the  terms  of  the  iK>llcy. 
Tbe  trial  resulted  in  a  verdict  for  the  defend- 
ant, and  from  tbe  judgment  rendered  there- 
on this  appeal  has  been  prosecuted. 

After  plaintiff  bad  introduced  her  evidence 
and  rested,  tlae  defendant  Interposed  a  mo- 
tion for  a  nonsuit  after  which  the  plaintiff 
moved  tbe  court  to  open  tbe  case,  so  that  she 
might,  the  next  morning,  have  tbe  testimony 
of  her  son  made  a  part  of  her  affirmative  eri- 
deneek  The  court  denied  the  motion,  and 
upon  Its  action  in  so  doing  is  founded  appel- 
lant's first  allegation  of  error.  Applications 
of  this  kind  are  addressed  to  tbe  sound  dis- 
cretion of  the  trial  court,  and  its  decision  will 
not  be  interfered  with  In  tbls  court,  unless 
tbe  circumstances  clearly  show  an  abuse  of 
sucb  discretion.  If  tbe  application  in  this 
case  bad  been  made  before  plaintiff  rested, 
and  a  Bhowlog  made  as  to  tbe  reason  why  the 
son  was  not  there,  and  that  he  would  in  all 
probability  be  there  on  tbe  morning  of  tbe 
next  day,  it  would  probably  have  been  tbe 
duty  of  the  court  to  have  continued  the  trial, 
so  as  to  give  the  plaintiff  an  opportunity  to 
put  him  upon  tbe  stand.  But  when  tbe 
plaintiff,  having  full  knowledge  as  to  the  na- 
ture of  the  testimony  which  it  was  expected 
to  elicit  from  tbe  absent  witness,  rested  her 
case  without  any  suggestion  to  tbe  court 
as  to  the  absence  of  sucb  witness  and  tbe 
efforts  which  she  had  made  to  procure  his  at- 
tendance, and  asked  tor  relief  only  after  the 
sufficiency  o^  ber  testimony  in  chief  to  make 
out  a  prima  facie  case  bad  been  challenged 
by  the  motion  for  a  nonsuit  interposed  by  the 
defendant  the  case  is  brought  within  the  rule 
«rhich  allows  tlie  trial  court  discretion  in  de- 
termining when  tbe  regular  course  of  trial 
shall  be  departed  from,  and  its  ruling  upon 
sucb  question. wUl  not  be  disturbed  bei«. 


The  second  allegation  of  error  grows  out  of 
the  refusal  of  tbe  court  to  allow'  the  witness 
Ronquest  to  testify  as  to  facts  connected 
with  tbe  disappearance  of  bodies  in  tbe  wa- 
ters of  tbe  Sound  In  front  of  SteUacoom. 
Whether  or  not  this  testimoay  would  have 
been  competent  if  evidence  had  been  Intro- 
duced tending  to  show  tluU  tbe  husband  of 
the  plaintiff  had  prolMbly  fallen  Into  tbe 
Sound  in  that  ylclnity  wie  are  not  called  np-' 
on  to  decide,  for  the  reason  tiiat  as  will  be 
seen  by  what  we  shall  say  upon  another 
point  there  was  no  evidence  tending  to  sliow 
such  fact 

The  third  error  is  founded  upon  the  action 
of  tbe  court  in  denying  appellant's  motion 
tor  a  new  trial.  This  motion,  excepting  so 
far  as  it  raised  questions  of  law  which  w« 
have  or  sliall  discuss  la  this  <^inion,  was 
addressed  to  the  sound  discretion  of  tbe 
court  and  no  reason  is  sbown  why  we  should 
contrtd  such  discretion. 

For  reasons  which  will  hereafter  appear, 
we  do  not  deem  It  necessary  to  decide  as  to 
tbe  correctness  of  all  the  instructions  to 
which  exceptions  were  taken.  We  feel  it 
oxer  duty,  however,  to  say  that  when  the 
court  in  its  Instructions,  stated  to  tbe  jury 
that:  "Of  course,  you  can  see  that  if  a  man 
were  sbown  to  have  disappeared  from  his 
home,  that  he  had  gone  aboard  of  a  ship,  and 
It  were  afterwards  proved  that  the  ship  had 
gone  down  in  one  of  those  disasters  that  oc- 
cur at  sea,  sucb  as  tbe  newsimpMS  Itave  re- 
cently given  an  account  of;  if  it  was  shown 
that  a  man  left  home,  and  was  aboard  of  a 
ship  of  that  kind,  and  that  it  was  followed 
up  by  tbe  proof  that  the  ship  went  down,  and 
that  be  did  not  appear  with  any  of  tbe  sur- 
viTors  who  were  saved  from  the  sldp, — 
then,  after  safficient  time,  you  may  find  it 
enough,  under  such  circumstances,  to  reach 
a  conclusion  that  he  died  at  that  time,"— it 
committed  error,  for  tbe  reason  that  there 
was  nothing  in  the  evidence  which  warrant- 
ed a  reference  to  facts  ot  the  kind  stated; 
for,  while  it  is  true  that  the  court  stated 
that  such  facts  were  not  at  all  parallel  to 
the  facts  in  this  case,  yet  if  what  was  said 
had  any  force  with  tbe  jury,  it  had  a  tend- 
ency to  belittle  the  facts  proven  by  the  plain- 
tiff. If  the  facts  stated  were  in  no  manner 
parallel  to  the  case  upon  trial,  no  reference 
should  have  been  made  to  them  In  tbe  in- 
structions; and  the  fact  that  they  were  re- 
ferred to  under  such  circumstances  as  mlj^ 
have  tended  to  mislead  tbe  jury  would  make 
the  giving  of  such  instruction  such  an  error 
aa  will  entitle  the  plaintiff  to  a  reversal  of  tbe 
judgment  unless,  from  tbe  undisputed  testi- 
mony, it  Is  evident  that  no  other  verdict  than 
tbe  one  returned  could  have  rightfully  been 
rendered.  It  follows  that  for  the  error  In 
giving  this  Instniction,  tbe  judgment  must 
be  reversed,  unless  the  contention  of  the  de- 
fendant to  the  effect  that  if  all  the  facts  as 
to  which  there  was  any  legal  testimony  are 
taken  to  be  true,  enough  was  not  made  to 
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appear  to  sustain  a  finding  by  the  jury  that 
the  husband  of  the  plaintiff  was  dead. 

This  leads  us  to  an  Investigation  of  the 
fscts  as  to  which  there  'was  such  evidence. 
We  have  carefully  examined  all  the  proofs 
offered  upon  the  part  of  the  plaintiff,  and  find 
that  upon  the  question  of  the  death  of  her 
husband  there  was  evidence  tending  to  prove 
the  following  fbcts,  and  those  only:  That 
plaintiff  and  her  husband  were  living  togeth- 
er In  the  dty  of  Tacoma  on  the  30th  day  of 
October,  1893;  that  their  married  life  had 
been  a  happy  one,  unbroken  by  any  Impor- 
tant quarrels  or  differences;  that  they  were 
in  fair  .financial  condition;  that  they  had 
money  in  the  bank  and  In  the  house,  amount- 
ing In  all  to  some  $500;  that  the  husband 
was  an  Industrious  man;  that  be  had  lately 
completed  one  Job  ot  work,  and  had  made  ar- 
rangements to  go  to  work  upon  another  In 
the  near  future;  that,  In  accordance  with  a 
custom  of  his  so  to  do,  in  times  of  leisure,  he, 
on  the  evening  of  the  ii9th  day  of  October, 
announced  his  Intention  to  go  to  the  Nls- 
qually  river  to  bunt,  and  stated  that  for  that 
purpose  he  would  hire  a  boat;  that  he  an- 
nounced bis  Intention  to  be  gone  two  or  three 
days,  but  told  his  wife  not  to  worry  if  he  did 
not  return  quite  so  soon;  that.  In  pursuance 
of  such  announced  intention,  he  left  the 
house  next  morning,  between  6  and  7  o'clock, 
equipped  for  a  hunting  trip;  that  he  had 
since  that  date  never  returned  to  his  home, 
or  been  seen  by  bis  wife  or  daughter;  that 
both  Ills  wife  and  daughter  believed  him  to 
be  dead;  that  thereafter  certain  articles 
shown  to  have  been  a  part  of  those  taken  by 
him  when  he  left  home  were  brought  to  the 
house,  and  delivered  to  the  wife.  There 
were.  It  la  true,  various  other  statements 
made  by  the  witnesses  introduced  on  the 
IMirt  of  the  plaintiff,  but  it  clearly  appeared 
from  the  evidence  that  statements  which 
went  to  prove  facts  other  than  those  which 
we  have  recited  were  purely  hearsay.  The 
only  testimony  not  clearly  hearsay  having 
any  tendency  to  prove  any  other  fact  was 
that  of  Miss  Ronquest.  She  testified  as  to 
the  fact  of  a  boat  having  been  found  near 
SteOacoom  in  which  were  certain  articles  of 
personal  property;  that  the  boat  was  after- 
wards called  for  by  a  man  by  the  name  of 
Foss,  Tvho  claimed  to  be  Us  owner;  but,  in 
the  absence  of  any  testimony  tending  to  con- 
nect said  boat  or  the  articles  in  It  with  the 
husband  of  the  plaintiff,  this  evidence  had 
no  tendency  to  prove  his  death.  Were  the 
facts  above  recited  sufficient  to  prima  facie 
establish  the  fact  of  the  death  of  the  husband 
of  the  plaintiff?  When  analyzed  and  strip- 
ped of  the  detail  in  which  they  were  put  in 
evidence,  they  amounted  to  only  this:  Thai. 
a  person  in  good  standing  and  repute  in  the 
community,  and  friendly  with  his  family, 
had  left  home,  and  for  a  period  of  two  years 
not  returned,  and  from  such  fact  alone  it 
could  not  be  presumed  that  he  was  dead. 
If,  Id  additi<m  to  these  facts.  It  had  been 


shown  that  he  had  hired  a  boat,  and  left  in 
the  direction  of  Steilacoom,  and  soon  there- 
after the  same  boat,  with  certain  articles  be- 
longing to  him,  had  been  found  in  that  vicini- 
ty, it  might,  when  taken  in  connection  with 
the  other  facts,  have  warranted  the  Jury  in 
finding  that  he  was  dead.  But  no  competent 
evidence  tending  to  prove  these  facts  was  In- 
troduced, and,  without  this,  the  facts  proven 
were  not  sufficient  to  warrant  the  Jury  in  so 
finding.  Especially  is  this  true  in  view  of 
the  fact  that.  If  a  boat  had  been  procured  in 
accordance  with  the  Intention  announced,  it 
would  have  been  easy  to  have  Introduced 
proof  to  show  it;  and,  if  some  of  the  prop- 
erty taken  away  by  him  had  been  found  in 
the  same  boat  near  Steilacoom,  that  fact 
could  also  have  been  easily  shown.  It  fol- 
lows that  the  error  in  instructing  the  Jury 
was  without  prejudice  to  the  rights  of  the 
plaintiff,  for  the  reason  that  the  defendant 
was  entitled  to  a  directed  verdict  in  its  fa- 
vor.   The  Judgment  wlU  be  affirmed. 

DUNBAB,  SCOTT,  ANDERS,  and  GOB- 
DON,  JJ.,  concur. 


ALLEN  V.  OLTMPIA  LIGHT  &  POWER 

CO. 

(Supreme  Court  of  Washington.    Dec  26, 

189S.) 

RbCBIVESD — CORPOKATIONS — PLUAtllNG — ^IHOOH- 
BI8TBWT  DErENSES. 

1.  The  appointment  of  a  receiver  for  a  cor- 
poration does  not  work  a  diaaolntion  of  the  cor- 
poration, so  as  to  prevent  it  being  sued. 

2.  A  corporation  cannot  defend  an  action 
on  a  note  executed  In  consideration  of  a  loan 
made  the  corporation,  on  the  ground  of  want 
of  power  on  the  part  of  the  officers  of  the  cor- 
poration to  execute  the  note. 

3.  Defenses  which  are  Inconsistent  to  the 
extent  of  being  nntroe  are  not  sufficient  to  put 
plaintlS  upon  proof. 

4.  In  an  action  against  the  maker  of  a 
note,  allegations  in  the  answer  showing  the 
nonHability  of  the  sureties,  should  be  stricken 
out  as  imnateriaL 

Appeal  from  superior  court,  Thurston 
county;   T.  M.  Reed,  Judge. 

Action  by  T.  N.  Allen,  trustee,  against  the 
Olympla  Light  &  Power  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

John  P.  Judson  and  John  C.  Eleber,  for  ap- 
pellant   T.  N.  Allen,  for  respondent 

DUNBAB,  J.  The  complaint  in  this  case 
alleges  that  on  the  Ist  day  of  June,  1893,  the 
defendant,  the  Olympia  Light  &  Power  Com- 
pany, for  value  received,  executed  and  de- 
livered to  A.  H.  Chambers,  George  D.  Shan- 
non, B.  T.  Young,  R.  Frost,  and  A  Far- 
quhar  its  promissory  note,  whereby  it  prom- 
ised to  pay  to  the  order  of  said  payees  the 
sum  of  $8,000,  with  interest,  etc.,  and  sets 
out  the  note  executed;  alleges  that  on  the 
same  day,  for  value  received.  Chambers  and 
others  Indorsed  and  delivered/ 
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said  promissory  note  aforesaid,  said  Indorse- 
ment being:  "Pay  to  the  order  of  T.  N.  Al- 
len, trustee.  Presentment,  protest,  and  no- 
tice waived,"— signed  by  the  payees;  alleges 
that  the  plaintiff  was  the  owner  and  holder 
of  the  note,  and  that  no  part  thereof  has 
been  paid,  except  the  snm  of  $1,300.  The  de- 
fendant's amended  answer  alleges  that  the 
Olympla  Light  &  Power  Company  is  in  the 
hands  of  a  receiver;  admits  that  the  prom- 
issory note  set  ont  in  the  plaintiff's  com- 
plaint was  signed  as  It  appears  in  the  com- 
plaint to  have  been  signed,  but  denies  that 
there  was  any  consideration  for  said  note; 
denies  each  and  every  allegation  contained 
in  the  third  paragraph  of  the  complaint, 
said  paragraph  being  the  one  which  alleges 
that  Chambers  and  others  Indorsed  and  de- 
livered to  the  plaintiff  said  promissory  note. 
For  further  defense  the  answer  alleges  that 
at  the  time  of  the  execution  of  said  note  the 
plaintiff  was  the  attorney  for  defendant  cor- 
poration; alleges  that  on  said  day  the  de- 
fendant borrowed  directly  from  the  plain- 
tiff the  sum  of  $8,000,  and  that  when  said 
loan  was  made  by  defendant  from  the  plain- 
tiff it  was  understood  and  agreed  that  as  se- 
curity for  said  loan  the  defendant  company 
should  give  to  plaintiff  its  note,  which  note 
should  be  signed  by  A.  H.  Chambers,  George 
D.  Shannon,  E.  T.  Young,  R.  Frost,  and  A. 
Farquhar  as  sureties.  That  none  of  these 
sureties  had  any  Interest  in  said  loan  or  the 
money  loaned  by  the  plaintiff  to  defendant, 
and  that  for  defendant's  accommodation, 
and  at  plaintiff's  request,  the  said  parties 
agreed  to  sign  the  said  note  as  sureties. 
The  defense  then  alleges  some  controversy 
between  the  plaintiff  and  defendant  in  re- 
gard to  the  note,  which  Is  not  material,  but 
alleges  that  at  the  time  of  the  execution  of 
the  note  the  president  and  secretary  had 
no  authority  to  sign  said  note,  which  tact 
was  known  to  plaintiff;  denies  generally  the 
authority  of  the  president  and  secretary  to 
execute  the  note.  The  defense  states  af- 
firmatively that  upon  representations  made 
by  the  plaintiff  the  note  was  executed  by  the 
president  and  secretary  of  the  defendant 
company,  they  both  protesting  that  it  was 
wrong,  and  plaintiff  assuring  them  that  it 
was  right.  This  is  a  brief  synopsis  of  what  ■ 
Is  set  forth  In  the  answer.  To  this  answer 
a  demurrer  was  interposed,  which  was  sus- 
tained by  the  court,  and  Judgment  was  r^i- 
dered  for  the  amount  prayed  for. 

It  is  contended  by  the  appellant:  First, 
that  the  demurrer  should  not  have  been  sus- 
tained, because  the  answer  alleged  want  of 
consldeiatlon,  which  was  a  good  defense 
to  the  action;  secondly,  because  there  was 
want  of  authority  shown  In  the  officers  who 
executed  the  note;  third,  because  the  de- 
fense showed  that  the  property  of  the  de- 
fendant was  In  the  hands  of  a  receiver;  and 
the  second  is  repeated  substantially  In  the 
fourth  contention. 

Commencing  with  the  last  contention,  It 


Is  only  necessary  to  say  that  the  appoint- 
ment of  a  receiver  does  not  work  a  dlssolU' 
tlon  of  the  corporation.  This  action  was  not 
for  the  purpose  of  ousting  the  receiver  of 
the  possession,  but  was  one  for  the  purpose 
of  litigating  the  question  of  ultimate  right  to 
the  property,  and  the  answer  that  the  com- 
pany was  in  the  hands  of  a  receiver  was, 
therefore,  not  materiaL 

The  second  contention,  viz.  the  want  of  an- 
thority  in  th^  officers  to  make  the  note  in 
salt,  will  not  serve  the  defendant,  when  It 
appears,  as  it  does  from  the  pleadings  in 
this  case,  that  it  had  the  benefit  of  the  mon- 
ey which  it  received  by  reason  of  the  exe- 
cution of  the  note.  This  court  has  often  de- 
cided that  corporations  cannot  escape  their 
honest  obligations  by  pleading  want  of  au- 
thority to  execute  a  contract  where,  as  a  re- 
sult of  the  contract,  the  corporation  had  re- 
ceived the  benefit  of  the  money  obtained. 
See  Dexter,  Horton  &  Co.  v.  Long,  2  Wash. 
St  435,  27  Pac.  271;  Tootle  v.  Bank,  8 
Wash.  181,  33  Pac.  345.  See,  also,  2  Morse, 
Banks  (3d  Ed.)  $  743;  Bradley  v.  Ballard,  55 
111.  413;  Green's  Brice,  Ultra  Vires  (2d  Ed.) 
p.  729,  note  a;  Railway  Co.  v.  McCarthy,  94 
n.  S.  258. 

The  first  contention,  viz.  that  the  want  of 
consideration  pleaded  In  the  answer  should 
defeat  the  demurrer,  notwithstanding  the 
fact  that  the  consideration  was  admitted  in 
the  affirmative  defenses,  which  raises  the 
question  of  Inconsistent  defenses,  has  been 
considered  at  length  by  this  court  in  the 
case  of  BaAk  v.  Jones  (lately  decided)  43 
Pac.  331.  In  fact  the  two  cases  were  investi- 
gated together,  and  It  was  there  announced 
that  defenses  which  were  inconsistent  to  the 
extent  of  being  untrue  would  not  be  suffi- 
cient to  put  the  plaintiff  upon  proof.  AU 
that  was  said  in  the  case  above  cited  applies 
to  this  case,  so  that  it  will  not  be  necessary 
here  to  enter  again  into  the  discussion  of 
that  question. 

That  portion  of  the  answer  In  relation  to 
bow  Chambers  and  others  came -to  transfer 
the  note,  and  the  rights  of  Chambers  and 
others,  has  no  place  In  this  case.  This  ac- 
tion is  not  brought  to  determine  the  liability 
of  Chambers  and  others,  the  payees  on  this 
note,  but  is  brought  directly  against  the  ap- 
pellant, the  Olympla  Light  &  Power  Com- 
pany; and,  If  the  demurrer  had  not  been 
sustained,  such  portion  should  have  been 
stricken  from  the  answer  as  matter  abso- 
lutely Irrelevant 

There  seems  to  be  no  defense  whatever 
to  this  action,  so  far  as  the  complaint  and 
answer  show.  The  plaintiff  loaned  the  mon- 
ey to  defendant  The  defendant  executed 
the  note,  and  received  the  money  mentioned 
therein.  It  has  appropriated  It  to  its  own 
use,  and  no  reason  appears  why  it  should 
not  pay  It    The  judgment  will  be  affirmed. 

HOYT,  C.  X,  and  SCOTT  and  ANDERS, 
JJ.,  concur. 
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ALLEN  T.  CHAMBERS  et  al. 

(Sapreme  Oo-rt  of  Washington.     Dec.  28, 

1895.) 

BOBITTSHIP —  P^SOL  ETinSSCE— AOCOMMODATION 
ISDOBaKKS— CoHSIDBRATtON. 

1.  Code  Proc.  8  758,  providing  that  when 
anr  action  is  broaght  againat  two  or  more  de- 
fendants npon  a  contract,  any  one  or  more  of 
the  defendants  being  snrety  for  the  others,  the 
taret7  may  cause  the  question  of  suretyship 
to  be  tried,  does  not  apply  to  an  action  on  a 
note  against  tbe  indorsers  only. 

2.  Persons  whose  names  appear  upon  a 
note  as  indorsers  cannot  show  by  parol  that 
they  were  sureties,  in  the  absence  of  fraud. 

3.  It  is  no  defense,  to  an  action  against  the 
indorsers  on  a  note,  that  no  consideration  pass- 
ed to  them  from  the  maker. 

Appeal  from  superior  conrt,  Tbnrston  coun- 
ty; T.  M.  Reed,  Jr.,  Judge. 

Action  by  T.  N.  Allen,  truBtee,  against  A. 
H.  Chambers  and  others  on  a  note.  From 
tbe  Judgment  rendered,  plaintiff  appeals.  Re- 
versed. 


T.  N.  Allen,  for  appellant 
son,  for  respondents. 


jijba  P.  Jnd- 


DUNBAR,  J.  Tb»  complaint  In  this  ac- 
tion alleges  that  tbe  Olympla  Light  &  Power 
Company,  a  corporation,  on  the  Ist  day  of 
June,  1^3,  for  value  lecelved,  executed  and 
delivered  to  the  defendants  herein  and  to 
Alexander  Farquhar  its  promissory  note, 
whereby  it  promised  to  pay  to  the  order  of 
said  payee,  at  the  First  National  Bank  of 
Olympia,  Wash.,  the  sum  of  ^,000  in  gold 
coin,  etc.  The  note  is  set  out  in  the  com- 
plaint, and  is  in  the  following  words:  "$8,- 
000.00.  Olympia,  Washington,  June  1,  1883. 
One  year  after  date,  for  value  received,  we 
promise  to  pay  to  the  order  of  A.  H.  Cham- 
bers, George  D.  Shannon,  B.  T.  Toang,  Rob- 
ert Frost,  and  Alexander  Farquhar,  at  the 
First  National  Bank  of  Olympia,  Washing- 
ton, dght  thousand  dollars.  In  gold  coin  of 
tbe  U.  S.,  with  Interest  thereon  from  date 
nntil  paid  at  the  rate  of  ten  per  cent  per 
annum.  Interest  payable  at  the  end  of  ev- 
ery three  months.  Olympia  Light  and  Pow- 
er Company,  per  George  D.  Shannon,  Presi- 
dent A  H.  Chambers,  Secretary."  Upon 
the  same  day  the  defendants  Indorsed  and 
delivered  to  the  plaintiff  said  promissory 
note,  which  Indorsement  was  in  the  follow- 
tag  words,  via.:  "Pay  to  the  order  of  T.  N. 
Allen,  trustee.  Presentment  protest,  and  no- 
tice waived.  A  H.  Chambers.  George  D. 
Shannon."  E.  T.  Young.  R.  Frost  A  Far- 
quhar. The  complaint  alleges  that  tbe  plaln- 
tUI  Is  the  holder  and  owner  of  said  note,  that 
the  same  is  past  due,  and  that  no  part  there- 
of has  been  paid,  except  the  interest  thereon 
onto  June  1, 1894.  To  this  complaint  Cham- 
bers, Young,  Shannon,  and  Frost  answer,  de- 
nying that  there  was  any  consideration  from 
the  Olympia  Light  &  Power  Company  to  the 
defendantsor  Alexander  Farquhar  for  the  note 
set  out  in  tbe  complaint  and  denying  that 
the  plaintiff  loaned  tbe  sum  of  ^,000,  at  any 


other  sum,  to  the  defendant  on  the  Ist  da^ 
of  June,  1893,  or  at  any  other  time.  They 
allege  that  on  the  1st  day  of  June,  1893,  the 
Olympia  Light  &  Power  Company  borrowed 
from  the  plaintiff  the  sum  of  ^,000,  and  that 
to  secure  payment  of  said  sum  on  the  part 
of  the  Olympia  Light  &  Power  Company, 
plaintiff  caused  to  be  prepared  the  promis- 
sory note  set  out  In  his  complaint  and  that 
the  same  was  executed  by  the  Olympia  Light 
&  Power  Company,  at  his  request  and  under 
bis  directions,  in  the  manner  and  form  set 
oat  in  the  first  paragraph  of  the  complaint; 
that  the  defendants  did  not  borrow  the  mon- 
ey from  the  plaintiff,  nor  any  part  thereof, 
but  that  the  money  was  loaned  to  tbe  Olym- 
pia Light  &  Power  Company,  and  that  the 
defendants  indorsed  said  note  as  sureties  (w- 
ly;  that  they  received  no  part  of  said  money; 
that  the  same  was  all  paid  to  the  Olympia 
Light  &  Power  Company;  that  at  the  request 
of  the  plaintiff  they  indorsed  said  note  as 
sureties  tve  the  Olympia  Light  &  Power 
Company.  Wherefore  tbey  pray  that  the 
question  as  to  whether  they  were  silretles  for 
the  Olympia  Light  &  Power  Company  may 
be  tried  and  determined  npoa  a  hearing 
thereof.  Defendant  Farquhar  interposed  an 
answer  containing  substantially  the  same 
averments.  The  plaintiff  moved  the  court  to 
strike  these  answers  frcHn  the  files  on  tbe 
ground  that  they  were  diam,  frivolous,  and 
Immaterial,  which  motion  was  overruled  by 
the  court.  Plaintiff  then  demurred  to  the 
answers  on  the  ground  that  they  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
defense,  which  demurrers  were  also  over- 
ruled by  the  conrt.  Plaintiff  then  replied, 
denying  the  affirmative  matterof  theanswers, 
and  set  up  the  insolvency  of  the  Olympia 
Light  &  Power  Company  and  the  fact  that 
it  was  In  the  hands  of  a  receiver.  Judgment 
was  rendered  in  favor  of  the  plaintiff  In  the 
sum  of  18,222.22,  and  the  sum  of  ^1.45  costs, 
and  the  Judgment  further  commanded  that 
no  execution  should  Issue  thereon  until  tbe 
question  of  suretyship  had  been  determined. 
By  order  of  the  court  the  Issue  In  relatton  to 
suretyship  was  tried  by  Jury  on  April  80, 
1895.  On  that  question  the  verdict  of  the 
Jury  was,  "We,  the  Jury  In  tbe  above-entitled 
cause,  find  for  tbe  defendants,*'  and,  as  spe- 
cial findings,  they  found  that  the  plaintiff  did 
not  request  the  defendants  to  sign  tbe  In- 
dorsement as  sureties,  but  that  defendants 
did  sign  said  Indorsement  as  sureties.  Judg- 
ment was  rendered  that  the  defendants  sign- 
ed the  note  as  sureties  for  tbe  Olympia  Light 
&  Power  Company,  and  not  as  principal 
makMV  or  Indorsers,  and  that  they  were  sure- 
ties only,  and  It  was  ordered  that  no  execu- 
tion should  Issue  against  the  defendants,  or 
either  of  them,  until  execution  be  first  levied 
upon  the  property  of  the  Olympia  Light  & 
Power  Company,  and  Its  property  first  ex- 
hausted before  execution  should  issue  against 
defendants  or  their  property.  It  was  further 
ordered  that  defendants  should  te<»aver  of. 
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and  from  the  plaintiff  their  costs,  taxed  at 
$21.  To  this  judgment  the  plaintiff  excepted, 
and  has  brought  his  case  here  on  appeal. 

Tbe  respondents  based  their  right  to  have 
the  question  of  suretyship  determined  In 
this  case  upon  the  provisions  of  the  statute. 
Section  756  of  the  Code  of  Procedure  pro- 
vides that  "any  person  bound  as  surety  up- 
on any  contract  In  writing  for  the  payment 
of  money  or  tbe  performance  of  any  act, 
.When  the  right  of  action  has  accrued,  may 
require,  by  notice  In  writing,  the  creditor  or 
obligee  forthwith  to  Institute  an  action  upon 
the  contract"  Section  757  provides:  "If 
the  «»edltor  or  obligee  shall  not  proceed 
within  a  reasonable  time  to  bring  his  action 
upon  such  contract,  and  prosecute  the  same 
to  judgment  and  execution,  tbe  surety  shall 
be  discharged  from  all  liability  thereon." 
Section  758  provides  that,  "when  any  action 
Is  brought  against  two  or  more  defendants 
upon  a  contract,  any  one  or  more  of  the  de- 
fendants being  surety  for  the  others,  the 
-surety  may,  upon  a  written  complaint  to  the 
«ourt,  canse  the  question  of  secnrltyshlp  to 
be  tried  and  determined  upon  the  Issues 
made  by  the  parties  at  the  trial  of  the  cause, 
-or  at  any  time  before  or  after  the  trial,  or 
at  a  subsequent  term,  but  such  proceedings 
shall  not  affect  the  proceedings  of  the  plain- 
tiff." Section  759  provides  that,  "If  the  find- 
ing upon  such  Issue  be  in  favor  of  tbe  sure- 
ty, the  court  shall  make  an  order  directing 
the  aheriff  to  levy  the  execution  upon  and 
first  exhaust  the  property  of  the  principal. 
•  •  •"  It  Is  difficult  to  see  how  this  statute 
applies  to  this  case,  for  It  nowhere  appears 
that  this  notice  was  given  to  the  plaintiff. 
Even  admitting  that  these  defendants  ax« 
sureties  on  the  note,  section  758  cannot  be 
made  to  apply,  because  this  does  not  pur- 
port to  be  an  action  against  two  or  more 
-defendants  upon  a  contract,  any  one  or  more 
of  the  defendants  being  surety  for  the  oth- 
ers, BO  that  the  right  of  these  parties  to 
show  their  suretyship  depends  upon  the  law 
Irrespective  of  statute.  First,  it  was  unques- 
tionably tbe  right  of  the  plaintiff  to  bring 
this  action  against  the  principal  and  the  in- 
dorsers,  or  against  the  indorsers  without  the 
principal,  and  the  indwsers  cannot  reqcdre 
the  holder  to  proceed  against  the  maker. 
Wade  V.  Crelghton  (Ore.)  86  Pac.  289;  Da- 
vlB  V.  Patrick,  57  Fed.  909;  Rand.  Com.  Pa- 
per, {  761,  and  cases  cited.  Tlie  plaintiff, 
then,  having  a  right  to  bring  this  action 
against  tbe  Indorsers  as  he  did,  and  the  obli- 
gation on  its  face  showing  conclusively  that 
tbe  defendants  were  Indorsers  and  not  sure- 
ties, the  only  remaining  question  is,— even 
conceding,  for  the  sake  of  the  argument,  that 
the  defendants  would  be  in  any  better  posi- 
tion If  it  were  determined  that  they  were 
sureties,— were  they  entitled  by  parol  teetl- 
mony  to  show  that  they  were  sureties  and 
not  Indorsers?  This  question  was  squarely 
decided  by  this  coart  in  the  case  of  Bryan 
w.  Duff,  12  Wash.  — ,  40  Pac.  936,  where  It 


was  held  that  parol  testimony  was  not  ad- 
missible to  vary  the  terms  of  the  contract,  or 
for  the  purpose  of  showing  any  agreement 
on  the  part  of  the  payee  or  indorsee  tending 
to  affect  the  contract,  and  that  there  was  no 
distinction  between  a  written  contract, 
where  the  terms  of  the  contract  were  set 
out  in  .the  Instrument,  and  an  Implied  con- 
tract created  by  the  law  which  governs  the 
responsibilities  of  guarantors  and  indorsers, 
and  the  court  in  that  opinion  said:  "In  our 
opinion,  the  UnbiUty  of  the  drawer  of  a  bill 
of  exchange  or  the  Indorser  of  a  note  lias 
become  so  well  established  under  the  rules 
of  the  law  merchant  and  Is  so  well  under- 
stood, that  the  person  who  assumes  such  lia- 
bility must  be  held  to  have  understood  the 
effect  thereof,  and  by  his  signature  to  have 
bound  himself  in  the  same  manner  as  he 
would  have  done  had  tbe  conditions  been,  at 
tbe  time  of  such  signature,  fully  written  out 
and  signed  by  him."  The  court  In  that  case 
discussed  the  authorities,  hence  it  is  not  nec- 
essary to  rediscuss  them  here;  and  it  quot- 
ed the  language  of  the  supreme  court  of  In- 
diana in  the  case  of  Campbell  v.  Robblns,  29 
Ind.  271,  where  it  was  held  that  "tbe  legal 
effect  of  an  assignment  in  blank  of  a  prom- 
issory note  cannot  be  varied  by  evidence  of 
a  parol  contemporaneous  agreement  that  the 
note  should  be  taken  without  recourse  on 
the  assignor,"  and  the  following  from  2  Pars. 
Notes  &.  B.  p.  501:  "If  tbe  defendant  en- 
deavors to  prove  an  oral  bargain  between 
himself  and  the  plaintiff,  which  differs  In  its 
terms  from  the  written  note.  It  will  then  be 
remembered  that  it  is  a  flrmly-settled  prin- 
ciple that  parol  evidence  of  an  oral  agree- 
ment, alleged  to  have  been  made  at  the  time 
of  the  drawing,  making,  or  indorsing  of  a 
bill  or  note,  cannot  be  permitted  to  vary, 
qualify,  or  contradict,  to  add  to,  or  subtract 
frem,  tbe  absolute  terms  of  the  written  con- 
tract" The  appellant  la  this  ease  admits 
the  general  rule  In  relation  to  the  varying  of 
a  written  Instrument  by  parol  testimony,  but 
insists  that  It  comes  within  the  exception. 
We  see  nothing,  however,  which  brings  this 
case  within  the  recognised  exceptions  to  the 
rule.  There  are  no  allegations  of  fraud;  In 
fact  outside  of  the  allegations  of  tbe  an- 
swer, the  jury  found  specially  that  the  plain- 
tiff did  not  request  the  defendants  to  sign 
as  sureties,  and  the  language  of  the  Indorse- 
ment is  so  absolute  and  sweeping  that  it  is 
not  susceptible  of  construction. 

The  allegation  of  the  defense  that  there 
was  no  consideration  moving  from  the  Olym- 
pla  Light  &  Power  Company  to  the  defend- 
ants Is  one  which  does  not  Interest  the  plain- 
tiff. Whatever  influence  it  might  have  be- 
tween the  Indorser  and  the  maker  of  the 
note,  it  is  a  matter  of  no  concern  to  the 
plaintiff.  These  answers  are  plainly  demur- 
rable, and  as,  according  to  the  findings  of 
tbe  jury,  no  fraud  had  been  committed  in 
obtaining  these  indorsements,  and  that  be- 
ing all  the  defense  that  could^  made  to  tlie 
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payment  of  this  note,  tiie  case  will  be  re- 
Ters(>4l.  so  far  as  the  action  of  the  conrt  la 
«oacerned  In  flnding  that  the  defendants 
were  anretiea,  and  In  Imposing  restriction 
opon  the  Jndgment,  that  execation  shonld 
not  Issue  until  the  property  of  the  Olympla 
light  &  Power  Oompany  had  been  exhanst- 
«d.  The  caae  will  be  remanded  to  the  lower 
court  with  instmctloiis  to  grant  the  motion 
Bkade  by  the  appellant  to  Tacate  and  set 
aside  the  Terdlct  of  the  Jury  and  the  }udg- 
meat  of  the  court  that  the  defendants  were 
not  ludoraers,  and  that  they  were  sureties 
only,  and  the  further  Judgment  that  until 
the  execution  shall  be  levied  ui)on  the  prop- 
«rt7  of  the  Olymjte  Light  &  Power  Com- 
pany, and  its  property  first  exhausted,  no 
execution  shall  issue  against  the  property  of 
the  reepondents;  and  the  record  will  be  so 
-corrected  that  the  plaintiff  shall  have  an  un- 
restricted Judgment  against  the  defendants, 
as  prayed  for  in  his  complaint. 

HOTT,  C.  J.,  and  ANDSBS,  J.,  concur. 

GOBDON.  J^  did  not  alL 


FIRST  NAT.  BANK  OF  HAILBY  T.  VAN 
NBSS  et  al. 
(Supreme  Court  of  Idaha     Dec.  IS,  1896.) 
BariBW  ON  Appsai.— HumoisNor  or  Byidbnck. 
ESridence  in  this  case  examined,  and  held 
■at  to  support  cenaln  findings  in  the  special 
Terdict. 
(Sillabns  by  the  Conrt) 

Appeal  from  district  court,  Alturas  county; 
CL  O.  Stockslager,  Judge. 

Garnishment  by  the  First  National  Bank  of 
Hailciy  against  J.  H.  Van  Ness  and  Oeorge 
H.  Mclieod.  Judgment  for  defendants,  and 
plaiBtlff  i^peala.    Bereised. 

R.  F.  Buller  and  Texas  Angel,  for  appel- 
ImaL    P.  M.  Bmner,  for  raqMnde&ta. 

HUSTON,  J.  Appellant,  having  recovered 
Judgment  against  one  J.  W.  Hodgman  and 
oOms  uptn  a  note  for  $5,000,  garnished  de- 
ffendanta,  as  debtors  of,  or  holding  property 
a^  effects  belonging  to,  said  Hodgman.  In 
its  complaint,  awellant  alleges  that  at  the 
-date  of  tta  sorlce  the  defendant  McLeod 
was  Indebted  to  said  Hodgman  In  the  sum  of 
$W0.  baluice  doe  upon  two  promissory  notea> 
for  9400  eftch,  dated  September  29,  1890,  ex- 
ecuted Iv  defendant  McLeod  to  one  David 
Barbart;  tbat  the  saif  notes  were  really  tiie 
|am*city  of  defendant  Hodgman,  and  were 
made  in  the  name  of  Barhart  to  defmnd  the 
CRditots  of  said  Hodgman,  and  that  they 
wne  afterwards.  In  pursuance  of  the  same 
design  to  hinder,  delay,  and  defraud  cred- 
itors of  said  Hodgman,- and  particularly  plain- 
tiff, tiaimfeixed,  frsudnlently  snd  without 
cwiBideratlOB,  to  defendant  Van  Ness;  that 
defendant  MeZ«od  admitted  the  Indebtedness, 
tat  said  that  Tan  Nesa  oalmed  the  notes, 


and  defendant  Van  Ness  answered,  denying 
that  he  was  Indebted  to  said  Hodgman,  or 
had  any  of  his  property  under  his  control; 
that  afterwards,  on  the  5tb  of  Jane,  1S93, 
Judgment  was  rendered  In  favor  of  appellant, 
and  against  said  Hodgman  and  others,  in 
said  cause,  for  $10,076  and  costs,  upon  which 
execution  was  duly  issued,  and  said  McLeod, 
and  Van  Ness  again  summoned  as  ganilsbees. 
Defendant  McLeod  filed  no  answer.  Defend- 
ant Van  Ness  answered,  denying  knowledge' 
of  the  alleged  Indebtedness  of  Hodgman,  and 
denying  the  aUeged  indebtedness  of  himself 
to  Hodgman,  and  alleging  tbat  prior  to  the 
29th  day  of  May,  1891,  two  notes,  for  $400 
each,  dated  Septonber  29,  1800,  executed  by 
defendant  McLeod  to  David  Earfaart,  were 
sold,  assigned,  and  transferred  to  bim  for  a 
valuable  consideration,  and  that  they  were 
his  sole  and  individual  property  at  the  time 
of  the  service  of  the  garnishment,  viz.  June 
6,  1801.  Issue  was  Joined  upon  the  answer 
of  defendant  Van  Ness,  and  a  trial  had  be- 
fore the  conrt  with  a  Jury.  The  following 
special  findings  were  returned  by  the  Juryt 
"Q.  1.  Was  J.  W.  Hodgman  the  real  owner 
of  the  notes  that  were  placed  in  the  hands  of 
J.  H.  Vaa  NessT  A  1.  Yes.  Q.  2.  Did  J.  W. 
Hodgman  have  the  notes  made  payable  to 
David  Barhart,  and  transferred  to  J.  H.  Van 
Ness,  for  the  purpose  of  placing  and  keeping 
them  out  of  the  hands  of  his  creditors?  A.  2. 
Yes.  Q.  S.  If  J.  W.  Hodgman  so  placed  the 
notes  to  ke^  them  out  of  the  reach  of  his 
creditors,  did  J.  H.  Van  Ness  participate  in 
such  Intent  and  purpose?  A.  3.  No.  Q.  4. 
Did  J.  H.  Van  Ness  purchase  the  notes  men- 
tioned In  plaintiff's  complaint,  for  a  full  and 
valuable  consideration,  on  the  30th  day  of 
May,  1881,  in  the  ordinary  course  of  business, 
for  himself,  and  in  good  faith?  A  4.  Yes. 
Q.  5.  Was  the  transfer  of  the  notes  from  J. 
W.  Hodgman  to  J.  H.  Van  Ness  made  with 
Intent  to  hlndo',  delay,  and  defraud  the  cred- 
itors of  said  Hodgrman?  A.  5.  Yea.  Q.  ft. 
Did  J.  H.  Van  Ness  know  this?  A  6.  No." 
The  answers  Nos.  1,  2,  and  5  are  given  by 
the  entire  Jury.  Tfae  answers  Nos.  3,  4,  and 
6  are  by  a  majority  of  the  Jury.  Motion  for 
Judgment  upon  the  findings  of  the  Jury  was 
made  by  appellant,  and  defied  by  the  court, 
and  Judgment  was  entered  in  fttvor  of  de- 
fendant Van  Ness  for  costs,  from  which  Judg- 
ment, and  the  wder  overruling  motion  for 
new  trial,  this  appeal  is  taken. 

It  Is  contended  by  appellant  that  the  mo- 
tion for  Judgment  by  appellant  upon  the  spe- 
cial verdict  should  have  been  granted  by  the 
court,  for  the  reason  that  the  third,  fourth, 
and  sixth  findings  are  unsupported  by  the 
evidence.  The  evidence  is  conclusive  upon 
the  following  tajts:  That  Hodgman  was  the 
real  partner  of  McLeod,  under  the  firm  name 
of  Earfaart  &  McLeod;  that,  when  Earhnrt 
pretended  to  sell  his  Interest  In  said  firm, 
such  Interest  really  belonged  to  Hodgman, 
and  the  name  ot  Earbart  was  used  simply 
as  a  guise  er  cover  for  Hodgmao^against  JaSs 
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creditors;  that  the  notes  given  by  McLeod 
In  payment  of  the  pretended  Interest  of  Bar- 
hart,  although  made  payable  to  Earhart,  were 
really  the  property  of  Hodgman,  and  were 
by  Hodgman  placed  In  the  hands  of  Van 
Ness,  and  by  Van  Ness  placed  in  the  appel- 
lant bank;  that,  when  said  notes  were  so 
placed  in  said  bank  by  Van  Ness,  they  were 
the  property  of  Hodgman.  Van  Ness  testi- 
fied that  he  supposed  the  notes  belonged  to 
Hodgman.  He  had  be«i  an  Intimate  friend 
of  Hodgman  for  years,  and  apparently  well 
advised  as  to  his  business  affairs.  The  notes 
(three  in  number,  for  $400  each)  were  on  the 
day  of  their  execution  dellvwed  by  Hodgman 
to  Van  Nesa,  and  by  the  latter  deposited  in 
the  bank,  and  as  fast  as  payments  were  made 
on  them  the  money  was  remitted  by  Van 
Ness  to  Hodgman.  That  Van  Ness  knew  that 
Hodgman  was  the  owner  of  the  notes  Is  too 
clearly  shown  by  the  evidence  to  admit  of 
doubt.  It  is  apparent  from  all  the  evidence 
that  Van  Ness  never  had  any  interest  In  the 
notes,  up  to  May  30,  1891,  the  time  of  the  al- 
leged sale  to  him  of  the  two  unpaid  notes  for 
the  sum  of  $625  by  Hodgman,  for  Earhart 
Van  Ness  testifies:  "I  think  It  was  on  the 
30th  day  of  Mpy,  1881.  Hodgman  asked  me, 
a  tiipe  or  two,  If  I  would  not  take  those 
notes.  On  this  mwnlng  be  came  down 
there,  and  he  asked  if  I  would  not  take  those 
notes,— buy  his  notes,— and  let  him  have  the 
money."  Surely,  Van  Ness  could  have  had 
but  little  doubt  at  this  time  as  to  the  owner- 
ship of  the  notes.  He  knew  the  notes  be- 
longed to  Hodgman,  and  he  also  knew  that 
the  use  of  Earhart's  name  in  the  transaction 
was  a  mere  pretense.  It  does  not  appear 
that  Earhart  was  present  at  any  of  the  con- 
versations in  regard  to  the  sale  of  the  notes, 
or  that  he  was  ever  ccoiBulted  or  alluded  to. 
McLeod  testifies:  "He  [Van  Ness]  spoke  to 
me  different  times  about  the  notes,  to  see 
what  I  could  pay  on  them.  He  [Van  Ness] 
asked  me  if  I  would  have  any  objections  to 
taking  Hodgman  in  the  way  he  was  before, 
and  I  told  bhn  I  didn't  want  any  partner,  If 
I  could  get  along  without  one.  He  [Van 
Ness]  says,  "Well,  you  know— of  course  you 
know— that  is  Wes'  [Hodgman's]  mcmey.'  I 
said  I  never  knew  positively,  although  I  al- 
ways supposed  so.  That  conversation  took 
place  probably  in  February  or  March,  1891." 
And  yet,  when  Hodgman  gives  Van  Ness  a 
receipt  for  the  $625,  claimed  to  be  in  pay- 
ment for  the  notes,  the  receipt  is  signed,  "J. 
W.  Hodgman,  for  D.  Earhart"  That  Van 
Ness  could  have  bad  the  intimate  acquaint- 
ance with  Hodgman,  and  with  his  business 
and  business  transactions,  the  record  shows 
blm  to  have  had;  that  he  should  have  acted 
aa  bis  agent  in  the  collection  and  remittance 
of  money  paid  upon  notes  puiportlng  to  be 
the  property  of  Earhart,  but  which  Van  Ness 
knew  were  the  property  of  Hodgman, — and 
still  be  Ignorant  of  the  fact  that  Hodgman 
was  resorting  to  these  shifts  and  subter- 
fngea  to  avoid  his  creditors,  passes  belief. 


We  have  examined  the  record  with  moat 
scrutinizing  care,  and  we  are  forced  to  the 
conclusion  that  the  special  findings  8,  4,  and 
6  are  not  supported  by  the  evidence;  that  the 
defendant  Van  Ness  was  fully  cognizant  of 
the  object  and  purpose  of  Hodgman  to  hin- 
der, delay,  and  defraud  bis  creditors;  that 
Hodgman  was,  at  the  time  of  the  gamlslH 
ment  served  on  the  defendant  Van  Ness,  tbe 
owner  of  the  said  notes.  The  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
for  the  plaintiff  in  accordance  with  the 
prayer  of  Its  complaint 

MORGAN,  0.  J.,  and  SUI/LIVAN.  J.,  com- 
cnr. 


STATE  V.  ELLINGTON. 
(Supreme  Court  of  Idaho.     Dec.  16,  1896.) 

HCBDCB— IHDICTMSNT— KVIDBNOI — BtATSXBKTB 

ov  Dbvendant. 

1.  Where,  as  in  Idaho,  the  statute  defines 
what  shall  constitute  murder,  an  indictment 
which  Beta  forth  the  crime  in  the  language  of 
the  statute  ia  sufficient 

2.  The  finding  of  the  degree  of  murder  be- 
ing, by  statute,  required  to  be  found  by  the  trial 
Jury,  it  is  not  essential  that  the  definitions  of 
the  various  degrees  should  be  stated  in  the  in- 
dictment People  T.  O'Oallaghan,  8  Pac  414, 
2  Idaho,  143,  overrnled. 

8.  Voluntary  statements  made  by  a  defend- 
ant at  the  time  of  and  while  under  arrest,  it  not 
appearing  that  the  same  were  made  or  induced 
by  any  promise  or  hope  of  benefit  to  accrue  to 
him  therefrom,  are  proper  to  be  proved  on  his 
trial. 

4.  Evidence  in  this  case  examined,  and  hdd 
to  sustain  verdict 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ada  county;  J. 
H.  Richards,  Judge. 

James  A.  Ellington  was  convicted  of  mur- 
der in  the  first  degree,  and  appeals.    Affirmed. 

Frank  Martin  and  J.  R.  Wester,  for  appel- 
lant    Atty.  Gen.  Parsons,  for  the  State. 

HUSTON,  J.  The  defendant  was  convict- 
ed of  murder  In  the  first  degree,  under  the  fol- 
lowing indictment:  "James  A.  Ellington  ia 
accused  by  the  grand  jury  of  said  county  of 
Ada,  state  of  Idaho,  upon  their  oaths,  by  this 
indictment,  found  this  28th  day  of  December, 
A.  D.  1894,  of  the  crime  of  murder,  commit- 
ted as  follows:  Tbe  said  James  A.  Ellington, 
on  the  20th  day  of  December  A.  D.  1894,  at 
tbe  said  county  ot  Ada  and  state  of  Idaho,  did 
unlawfully,  willfully,  feloniously,  and  of  his 
deliberately  premeditated  malice  aforethought 
make  an  assault  on  one  Charles  Briggs,  and 
a  certain  pistol,  commonly  called  a  'revolver,' 
which  then  and  there  was  loaded  with  gun- 
powder and  one  leaden  bullet,  and  by  him, 
the  said  James  A.  Ellington,  had  and  held  in 
his  hands,  he,  the  said  James  A.  Ellington, 
did  then  and  there  unlawfully,  willfully,  fe- 
loniously, and  of  his  deliberately  premedi- 
tated malice  aforethought,  sbogt  off  and.dla- 
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charge  at  and  npon  fhe  said  Obarlea  Briggs, 
thereby,  and  by  thus  striking  the  said  Charles 
Brlggs  with  the  said  leaden  bullet,  inflicting 
on  and  In  the  body  of  said  Charles  Briggs 
one  mortal  wonnd,  of  which  said  mortal 
wonnd  the  said  Charles  Briggs  thence  contin- 
Qoosly  languished,  until  the  25th  day  of  De- 
cember, ISdl,  on  which  said  25th  day  of  De- 
cember, 1894,  at  said  county,  he,  the  said 
Charles  Briggs,  died.  And  so  the  said  James 
A.  Ellington  did,  in  manner  and  form  afore- 
said, unlawfully,  willfully,  feloniously,  and 
of  his  deliberately  premeditated  malice  afore- 
thought, shoot,  kill,  and  murder  the  said 
Charles  Briggs,  contrary  to  the  form,  force, 
and  effect  of  the  statutes  in  such  cases  made 
and  prorided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Idaho." 

It  is  claimed  by  counsel  for  appellant  that 
this  Indictment  is  fatally  defective.  In  that  it 
does  not  allege  specifically  that-  "the  killing 
was  done  unlawfully,  willfully,  and  with  de- 
liberation, premeditation,  and  with  -malice 
aforetbouglit."  While,  perhaps.  It  might  be 
conceded  tlutt  a  hypercritical  analysis  of  this 
indictment,  under  the  strict  rules  of  etymolo- 
gy, would  develop  some  deviation  from  such 
roles,  we  are  clearly  of  the  opinion  that  un- 
der the  provisions  of  section  7687,  Rev.  St 
Idaho,  which  is  as  follows:  "No  Indictment 
Is  insufficient,  nor  can  the  trial  Judgment,  or 
c-^er  proceeding  thereon  be  affected  by  rea- 
son of  any  defect  or  imperfection  In  matt«  of 
form,  which  does  not  tend  to  the  prejudice  of 
a  Bubstantlnl  right  of  the  defendant  upon  its 
merits,"— the  objections  ivged  by  counsel  for 
the  defendant  cannot  obtain.  Counsel  for  de- 
fendant have  urged  their  objections  with  ex- 
ceptional zeal  and  ability,  but  we  are  mlnd- 
f  '  that  our  legislature  has  repeatedly  re- 
Duaded  us  that  In  the  administration  of  the 
criminal  law  Justice  is  not  to  be  defeated 
through  technicalities.  Section  8236,  Rev. 
St.,  la  as  follows:  "Neither  a  departure  from 
the  fonn  or  mode  prescribed  by  this  Code  In 
respect  to  any  pleading  or  proceeding,  nor  an 
error  or  mistake  therein  renders  it  invalid, 
onless  it  has  actually  prejudiced  the  defend- 
ant or  tended  to  his  prejudice  in  respect  to  a 
substantial  right"  And,  again,  sections  7686 
and  7686  are  as' follows: 

"Sec.  76^.  Words  used  in  a  statute  to  de- 
fine a  public  offense  need  not  be  strictly  pur- 
saed  in  the  Indictment;  but  other  words  con- 
veying  the  same  meaning  may  be  used. 

ISec.  7686.  The  Indictment  is  sufficient  U  It 
can  be  understood  therefrom:  (1)  That  It  is 
entitled  In  a  court  having  authority  to  re- 
edve  it,  though  the  name  of  the  court  be  not 
stated;  (2)  that  it  was  found  by  a  grand  Jury 
«f  the  county  In  which  the  court  was  held; 

(3)  that  the  defendant  Is  named,  or,  if  his 
name  cannot  be  discovered,  that  he  is  de- 
tcrlbed  by  a  fictitious  name,  with  a  statement 
that  his  true  name  is  to  the  Jury  unknown; 

(4)  that  the  offense  was  committed  at  some 
place  within  the  Jurisdiction  of  the  court  ex- 
cept where  the  act,  though  done  without  the 


local  Jurisdiction  of  the  county.  Is  triable 
therein;  (5)  that  the  offense  was  committed 
at  some  time  prior  to  the  time  of  finding  the 
indictment;  (6)  that  the  act  or  omission 
charged  as  the  offense  Is  clearly  and  distinct- 
ly set  forth  in  ordinary  and  concise  language, 
without  repetition,  and  In  such  a  manner  as 
to  enable  a  person  of  common  understanding 
to  know  what  is  Intended;  (7)  that  the  act  or 
omission  charged  as  the  offense  Is  stated  with 
such  a  degree  of  certainty  as  to  enable  the 
court  to  pronounce  Judgment  upon  a  convic- 
tion, according  to  the  right  of  the  case." 

It  Is  contended  by  appellant's  counsel  that 
the  Indictment  does  not  state  with  sufficient 
certainty  that  deceased  died  from  the  ef- 
fects of  the  wound  inflicted  by  defendant 
It  seems  to  us  that  even  a  cursory  examina- 
tion of  the  indictment  refutes  this  conten- 
tion. We  are  not  as  we  have  before  said, 
called  upon  to  go  Into  a  critical  analysis  of 
the  language  used;  it  Is  sufficient  If  It  states 
in  ordinary,  plain,  and  concise  language  the 
commission  of  the  offense.  "The  object  of 
pleading,  in  its  application  to  criminal  cases. 
Is  a  statement  of  a  crime  imputed  to  the 
prisoner  with  such  a  particularity  of  circum- 
stances only  as  will  enable  him  to  under- 
stand the  charge,  and  prepare  for  bis  de- 
fense, and  as  will  authorize  the  court  to  give 
the  appropriate  Judgment  upon  conviction." 

1  Arcbb.  Cr.  Prac.  &  PI.  884.  This  would 
appear  to  have  been  the  view  entertained  by 
our  legislature  In  the  enactment  of  the  stat- 
utes above  given.  The  supreme  court  of 
Idaho  territory,  in  People  v.  Ah  Ohoy,  1 
Idaho,  317,  says:  "The  definition  given  of 
'murder'  In  the  statute  is  the  unlawful  kill- 
ing of  a  human  being  with  malice  afore- 
thought either  expressed  or  implied.'  This 
definition  includes  both  degrees  of  murder, 
and  it  is  sufficient  if  the  indictment  charges 
the  offense  In  the  language  of  the  statute 
defining  It"  This  conclusion  is  supported 
by  many  decisions  from  the  supreme  court 
of  Callfomla,  from  which  state  our  statutes 
were  taken.  The  degrees  of  murder  are  de- 
fined by  our  statute;  and  by  section  7926, 
Eev.  St  Idaho,  it  is  provided:  "Whenever 
a  crime  is  distinguished  into  degrees,  the 
Jury,  if  they  convict  the  defendant  must  find 
the  degree  of  the  crime  of  which  he  Is  guil- 
ty." How  are  the  Jury  to  find  th»  degree? 
From  the  descriptive  allegations  in  the  in- 
dictment or  from  the  evidence  on  the  trial? 
It  seems  to  me  the  answer  Is  unavoidable, 
as  it  is  conclusive,  that  the  degree  of  the 
crime  is  solely  for  the  trial  Jury,  and  it  is 
not  requisite  or  essential  that  the  words  de- 
fining the  degrees  of  murder  should  be  set 
forth  In  the  Indictment  to  constitute  a  good 
indictment  for  murder  in  the  first  degree  un- 
der our  statutes.  We  cannot  recognize  the 
decision  of  the  territorial  supreme  court  of 
Idaho  in  the  case  of  People  v.  O'Callaghan, 

2  Idaho,  143,  9  Pac.  414,  as  a  correct  applica- 
tion of  the  law  as  g^ven  in  our  statutes.  It 
must  he  admitted,  we  think,  that  a  disposl 
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tioD  on  the  yact  o<  aome  of  owe  courts  to 
glre  a  stiolned  latitude  to  technicalities  In 
behalf  of  persons  accused  of  crime  has  not 
only  tended  to  make  our  courts,  in  the  admin- 
istration of  the  criminal  law,  an  arena  for 
the  exhibition  of  professional  acuteness  and 
agilitr,  but  make  as  'obnoxious  to  the  charge 
of  Lord  Hale  (2  P.  O.  198):  "More  offenders 
escape  by  the  overeasy  ear  given  to  excep- 
tions in  Indictments  than  by  their  own  inno- 
cence, and  many  times  groas  murders,  burg- 
laries, robberies,  and  other  heinous  and  cry- 
ing offenses  escape  by  these  unseemly  nice- 
ties, to  the  reproach  of  the  law,  to  the  shame 
of  the  gorernment,  and  to  the  encourage- 
ment of  vUIalny.  and  to  the  dishonor  of  Qod." 
Eirror  is  claimed  in  the  admission  of  cer- 
tain' testimony  as  to  statements  of  deceased 
made  to  persons  at  or  about  the  time  of  the 
shooting.  The  witnesses  differ  somewhat  In 
regard  to  time,  but  it  Is  only  a  matter  of 
seconda  The  facts  as  shown  by  the  evi- 
dence are  about  as  follows:  There  appears 
to  have  been  a  difficulty  or  dispute  between 
deceased  and  defendant  In  regard  to  money 
matters,  defendant  claiming  that  deceased 
owed  blm  some  $30,  which  was  disputed  or 
denied  by  deceased.  On  the  day  of  the 
homicide,  these  parties  met  on  Thirteenth 
street,  in  Boise  City.  Borne  words  were 
passed  in  regard  to  the  alleged  indebtedness, 
as  testified  by  one  or  two  of  the  witnesses, 
and  then  a  shot  was  flied.  After  the  first 
shot  was  fired,  the  parties  came  together,  or 
"clinched";  and  then  two  more  shots  were 
fired,  and  the  defendant  was  seen  to  pnll 
himself  from  deceased,  or  push  deceased 
away  from  him,  and  fly.  He  had  not  gone 
more  than  100  or  200  feet  when  one  of  the 
witnesses  reached  deceased.  Witness  asked 
deceased  if  he  was  hurt  "He  said  he  was 
shot  I  said:  'Who  done  the  shooting?'  He 
says:  'His  name  is  Jim  Ellington,  a  tramp 
who  came  up  with  me  from  California  He 
shot  me,  and  has  taken  my  watch.' "  At 
this  time  defendant  was  running  away,  and 
was  from  160  to  200  feet  from  the  place 
wtiere  deceased  waa  Several  witnesses 
reached  that  point  at  about  the  same  time. 
The  watch  of  deceased  was  gone,  and  the 
chain  was  hanging  from  his  poclcet.  Several 
other  witnesses  arrived  at  about  the  same 
time,  and  testified  to  substantially  the  same 
facts.  They  differ  as  to  time  from  half  a 
minnte  to  five  minutes.  The  defendant's 
counsel  object  that  the  admission  of  the 
statements  of  the  deceased  made  to  said 
witnesses  was  error,  the  same  not  being  a 
part  of  the  res  gestie.  What  is  or  is  not  of 
the  res  gestse  is  a  matter  that  must  be  de- 
cided upon  the  facts  of  each  case.  Tliere 
are  no  limits  of  time  within  which  ttie  res 
gestae  can  be  arbitrarily  confined.  Where  It 
Is  apparent  that  the  statements  of  deceased 
were  made  at  a  time,  in  a  manner,  and  un- 
der circumstances  which  preclude  any  pre- 
sumption that  tbey  were  the  result  of  oon- 
sMeration  or  design,  ttaetr  admission  Is  prop- 


Mr.  Bvery  statemott  made  by  the  deceased^ 
and  admitted  In  OTidence,  was  In  substance 
corroborated  by  the  subsequent  statements 
of  defendant  at  the  time  and  after  his  ar- 
rest. The  killing  was  not  denied,  it  was  ad- 
mitted, by  defendant  The  whole  theory  of 
the  defense  was  self-defense.  When  asked 
by  the  officer  who  arrested  him,  "What  did 
you  shoot  Brlggs  for?"  defendant  answer- 
ed, "Well  I  was  going  to  shoot  the  s of 

a  b down  to  my  size,  so  I  could  handle 

him."  The  watch  of  deceased  was  found  on 
defendant  at  the  time  of  his  arrest  No 
weapons  of  any  kind  were  found  upon  de- 
ceased, nor  is  there  any  evidence  of  his  hav- 
ing had  a  weapon  at  tJie  time  of  the  shoot- 
ing. One  witness  (Mrs.  Bower)  says:  "I 
saw  a  weapon  of  some  kind  in  the  hand  of 
the  taller  man  [deceased].  I  seen  a  weapon 
In  the  short  man's  hand,  I  think  It  was.  I 
didn't  see  any  in  the  other  man's  hand." 
This  Is  all  the  evidence  aside  from  that  of 
defendant  supporting  the  contention  that  de- 
ceased was  armed.  The  witnesses  who  ex- 
amined deceased  Immediately  after  the 
shooting  testify  that  they  fonnd  no  weapons 
of  any  kind  upon  bUn.  Dr.  Gollister,  the 
physician  who  examined  deceased,  testifies: 
"The  ball  entered  the  back  at  the  Seventh 
rib,  fracturing  the  rib,  passing  upward,  frac- 
turing the  seventh  rib.  The  ball  entered 
about  three  Inches  from  the  spine,  to  the 
left  of  the  spine."  The  defendant.  In  his  tes- 
timony. It  Is  true,  gives  a  different  statement 
of  the  affair;  but  the  jury  seem  to  have  giv- 
en more  credence  to  the  physical  facts  and 
the  declarations  of  defendant  at  the  time  of 
his  arrest  than  the  testimony  of  defendant 
on  the  trial.  It  is  quite  apparent  the  de- 
fendant viewed  the  matter  vay  differently  at 
the  time  of  his  arrest,  and  while  his  victim 
was  still  living,  from  what  be  did  when  tes- 
tifying under  the  shadow  of  the  gallowa 

It  is  objected  that  the  prosecution  were  al- 
lowed to  recall  certain  witnesses  to  testify 
in  regard  to  matters  which  It  Is  claimed  were 
not  strictly  rebuttal.  This  is  a  matter  entire- 
ly within  the  discretion  of  the  trial  court, 
and  Is  so  made  by  statute.  It  would  most 
certainly  be  a  denial  of  justice  to  refuse  to 
allow  witnesses  to  be  recalled  on  the  part 
of  a  defendant  on  trial  for  a  capital  offense 
merely  because  the  matters  In  regard  to 
which  tbey  are  to  testify  are  not  strictly  t»- 
buttal,  although  material,  and  the  same  rule 
should  apply  to  the  state. 

It  is  objected  by  appellant  that  there  was 
error  in  the  admission  of  testimony  as  ts 
declarations  made  by  defendant  at  the  time 
of  his  arrest  The  grounds  for  this  objection 
ate  varioua  In  their  brief,  counsel  for  ap- 
pellant claim  that  the  general  rule  Is  "that 
confessions  made  by  one  while  under  arrest, 
who  is  unwarned  or  uncautioned,  and  which 
admisBlons  do  not  lead  to  the  dlscorery  of 
some  fact  or  circumstance  connecting  or 
tending  to  connect  defendant  with  the  crime, 
are  Illegal  testimony,  and  wiU  naoessltate  a 
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reTetBal."  The  ap^icatloa  of  this  nile  to 
tbe  case  under  consideration  Is  not  glaringly 
apparent.  Appellant's  counsel  cite  in  sup- 
port of  this  ccmtention  tbree  anthorities,  ylz.: 
Mosgrave  t.  State  (Tex.  App.)  11  S.  W. 
927;  DavU  T.  State  (Tex  Or.  App.)  2S  8.  W. 
687;  JtLduoa  t.  State  (Tex.  App.)  16  S.  W. 
2i7.  Tbcse  are  all  cases  from  tlie  conrt  ot 
appeals  of  Texas.  The  case  of  Musgrare  t. 
State  was  an  indictment  for  larceny.  Tbe 
point  relied  npon  by  appellant  berein  is  thna 
stated  In  tbe  syllabus  of  said  case:  'Defend- 
ant was  approached  by  persons  who^  witb- 
ont  bis  knowledge,  were  looking  for  a  atolea 
mare.  They  asked  defendant  wbere  the  Boare 
was  which  "you  and  M.  bad,'  and  defendant 
informed  tbem.  The  mare  was  fOund  at  the 
place  as  a  result  of  defendant's  statement. 
Held,  ttet  defendant's  statement  was  not  ad- 
missible against  him  as  a  confession  of  theft, 
as  tbe  statemeat  in  no  way  conduced  to  e»- 
taUlA  his  guUt."  The  zeal  and  enthusiasm 
of  counsel  may  be  able  to  discover  wherein 
this  case  supports  the  CMitentlon  In  the  case 
at  bar,  but'  we  confess  it  Is  beyond  our  ken. 
In  tbe  ca.9e  ot  Jackson  y.  State  (Tex.  App.) 
16  Sw  W.  247,  tbe  defendant  was  held  for  mur- 
der In  fbe  killing  of  his  child,  some  three 
months  old.  Tbe  defendant,  while  under  ar- 
rest, made  a  statement  or  confession  to  the 
constable  haying  btm  in  charge,  after  the 
constable  had  told  htm  "it  would  be  better 
for  him  to  tell  the  truth."  The  court  says: 
"The  voluntary  statement  was  made  In  strict 
compliance  with  the  statutory  provisions 
(Code  Or.  Proc.  Tex.  arts.  261,  2(32),  and  was 
legitimate  evldeiice  as  such  statement."  In 
the  case  of  Davis  v.  State  (Tex.  Cr.  App.)  28 
S.  W.  687,  the  syllabus  of  the  case,  whlA  is 
b<MTie  out  by  the  text  of  the  decision,  is  as 
follows:  "The  statements,  made  by  one 
while  In  Jail  on  the  charge  of  burglary,  that 
a  certain  article  with  which  the  building  was 
broken  Into,  and  a  certain  article  taken 
therefrom,  would  be  found  in  a  certain  place 
under  a  bnlldtng,  Is,  in  isonnection  with  evi- 
dence that  they  were  so  found,  admissible 
against  him,  under  CJode  Or.  Proc.  Tex.  art 
TW.  making  tbe  confeesloo  of  one  in  confine- 
ment admlBslMe,  where,  in  connection  there- 
with, he  made  statements  of  facts  that  are 
found  to  be  true,  which  conduce  to  estabUsh 
ills  guilt."  Aside  from  the  fact  that  all  of 
these  decWlomi  were  predicated  upon  a  stat- 
ute peculiar  to  the  state  where  they  w«»e 
made,  we  are  unable  to  see  how  they  can  be 
claimed  to  support  the  position  of  appellant 
herein.  The  whole  theory  of  appellant  seems 
to  be  based  nxxin  an  assumption  of  facts  en- 
tirely unsupported  by  the  evidence  as  shown 
by  llie  record.  The  proposition  of  counsel 
that  the  deceased  was  the  aggressor  in  tbe 
oooflict  which  resulted  In  his  death  baa  no 
other  support  tiian  the  testimony  of  the  de- 
fendant on  the  trial,  and  Is  not  only  in  con- 
Oict  with  the  voluntary  statements  of  defend- 
ant at  Qte  time  of  bis  acrest,  but  is  complete- 
ly overthrown  by  tlie  cfVidence  of  numerous 


witnesses,  as  well  as  by  the  indisputable 
physical  facts  proven  on  the  trial. 

Several  objections  are  presented  to  the  in- 
structions given  and  refused  by  the  trial 
court  We  have  examined  them  all  with  the 
care  and  scrutiny  which  the  importance  and 
solemnity  of  the  case  demand,  and  we  are 
convinced  that  the  record  shows  no  error 
prejudicial  to  any  rlgbts  of  the  defendant 

Counsel  for  the  defendant  have  presented 
his  case  with  most  commendable  zeal  and  per- 
sistency, and  defendant's  rights  under  the 
law  have  been  fully  and  ably  protected,  but 
we  are  unable  to  find  anything  in  the  record 
that  will  justify  us  in  disturbing  the  verdict 
and  Judgment  of  the  district  court 

The  judgment  of  the  district  court  Is  af- 
firmed, and  the  cause  remanded  for  fnrth^ 
proceedings. 

MOROAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

On  Petition  for  a  Rehearing. 

HUSTON,  J.  The  petition  for  a  rehearing  In 
this  case  has  been  carefully  examined.  It  pre- 
sents no  new  questions,  but  is  a  mere  reitera- 
tion of  the  case  made  on  the  bearing.  To  go 
over  the  same  ground  covered  In  the  decision  of 
the  court  would  avail  nothing.  We  appre- 
ciate the  zeal  of  counsel  in  a  case  of  this  kind, 
but  we  can  only  declare  the  law  as  we  under- 
stand It     Petition  denied. 

MORGAN,  a  J^  and  SULLIVAN,  J.,  con- 
cur. 


STATE  T.  MASON. 
(Supreme  Court  of  Idaho.     Dec.  18,  1895.) 
Crihimal  La.w— Admissibiutt  or  CoKrsssioiT. 
A  confession,  bo  called,  which  the  rec- 
ord shows  was  extorted  from  the  defendant  by 
tlireats  and  menaces,  and  which  does  not  con- 
uect   the  defendant  with   the  alleged   crime, 
siiould  not  be  permitted  in  evidence. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Fremont  coun- 
ty; D.  W.  Standiod,  Judg& 

Cbartes  Mason  was  convicted  of  arson,  and 
appeals.     Reversed. 

Quarles  &  Averltt  and  Bvana  &  Rogeiv, 
for  appellant  Oeo.  M.  Parsons,  Atty.  6«l, 
tn  Ute  State. 

HUSTON,  J.  The  defendant  was  indicted, 
Jointly  with  one  J.  W..  Hammon,  for  the 
crime  of  arson.  In  the  burning  of  certain 
buildings,  and  other  property,  belonging  to 
said  Hammon.  On  arraignment,  sejKirate 
trials  were  given  the  defendants.  Hammcm 
was  tried  and  aqultted.  On  the  trial  of  Ma- 
son, the  following  writing,  which  the  evi- 
dence clearly  shows  was  extorted  from  him 
by  one  McCarty,  a  detective  in  the  employ  of 
the  Continental  Insurance  Oompany  (which 
instltntien  had  a  policy  of  Insurance  on  the 
property  burned),  was  offered  la,^«yldence,f 
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and  received  by  the  court,  In  words  and  fig- 
ures as  follows,  to  wit:  "Interrogatories  by 
Tbomas  McCarty,  in  tbe  presence  of  Sheriff 
V  B.  Cutshaw,  and  Deputy  Sheriff  W.  W. 
Ireen:  Q.  What  is  your  name  and  age?  A. 
Charles  Mason;  age,  21  years.  Q.  Where  do 
you  reside?  A.  Hooper,  Utah.  Q.  How  long 
hare  you  been  living  with  J.  M.  Hammon? 
A.  About  six  years.  Q.  How  long  were  you 
living  with  him  prior  to  the  fire,  November 
25,  18937  A.  About  three  months.  Q.  Do 
you  know,  of  your  own  knowledge,  how  the 
flre  originated  which  destroyed  the  E[ammon 
buildings  and  contents?  A.  Yes,  sir.  Q.  Go 
on  and  state  to  the  gentlemen  all  you  know 
about  it,  U  you  wish.  A.  About  three  weeks 
before  the  flre,  J.  M.  Hammon  came  to  me 
and  told  me  about  firing  It  Q.  Tell  what  he 
said,  and  how  he  said  It  A.  We  were  right 
at  home,  then,  when  he  said,  'If  I  cotild 
keep  a  secret,  we  would  make  some  money.' 
I  asked  how  we  could  make  money,  and  he 
said  he  could  make  money  by  firing  the 
building,  and  asked  me  if  I  would  set  it  on 
fire.  This  I  refused  to  do.  He  said,  1  will 
fire  It  myself.'  We  talked  about  It  several 
times  after  that  The  day  of  the  fire  he  told 
me  he  would  set  the  fire  that  night  About 
6  o'clock  the  evening  of  the  fire.  Daunt  Ham- 
mon and  myself  went  over  to  the  house  of 
H.  Hammon,  stayed  there  until  about  9  o'clock, 
and  returned  to  Daunt  Hammon's  house,  and 
about  half  past  10  Daunt  Hammon  took  a 
coal-oU  can,  poured  the  oil  on  the  floor  In  the 
kitchen,  near  the  stove,  and  set  a  match  to 
It.  He  then  took  a  coal-oil  can,  and  then 
went  to  the  bam,  in  which  we  had  driven  the 
horses  that  evening.  He  was  gone  for  a  few 
minutes.  He  said,  when  he  went  out,  he  was 
going  to  set  the  bam  on  fire.  When  he  came 
beck  he  said,  'Go  to  pulling  the  things  out 
of  the  house,'  which  I  did.  At  the  time  he 
set  fire  to  the  house  I  was  standing  near  the 
sitting  room,  near  the  door.  Levy  Hammon 
and  his  wife  were  standing  outside  the  house 
at  this  time.  I  do  not  know  whether  they 
were  informed  that  the  place  was  going  to  be 
set  on  fire  or  not  I  drove  the  horses  in  the 
bam  at  his  request,  about  sundown  that 
evening.  He  wanted  me  to  put  some  of  my 
horses  In  with  his,  and  bum  them.  He  said 
it  would  not  look  suspicious  If  some  of  mine 
burned  with  his.  I  refused  to  do  It,  as  I 
hated  to  have  some  of  mine  burned  up.  He 
took  tbe  stallion  up  to  Mr.  Daws'  about  a 
week  before  the  fire.  He  told  me  he  did  not 
want  him  burned  up,  and  that  was  the  rea^ 
SOB  he  took  him  up.  I  am  sorry  I  did  not  In- 
form the  officers  of  the  proposition  he  made 
me,  before  the  fire;  and  I  make  this  state- 
ment of  my  own  free  will,  and  voluntarily, 
without  hope  of  reward,  and  as  far  as  I  can 
to  undo  the  wrong  that  I  have  done;  and 
tbe  above  facts  are  absolutely  truth.  8o 
help  me  God.  [Signed]  Charles  Mason.  Sub- 
scribed and  sworn  to  before  me  this  Decem- 
ber 15,  1898.  F.  8.  Branwell,  Clerk,  bj  W. 
E  Pattl^  Deputy.    [Seal.]" 


That  the  so-called  confession  was  prepared 
In  advance  by  the  armed  emissary  of  the 
insurance  company  is  evidenced  by  tbe  fol- 
lowing testimony  of  Walter  Patrie,  a  wit- 
ness for  the  prosecution:  "I  am  slightly  ac^ 
qualnted  with  Charles  Mason.  I  believe  I 
was  present  in  the  sheriff's  office  at  the  time 
he  is  said  to  have  made  a  statement  to  Thom- 
as McCarty.  I  was  requested  by  Mr.  Green 
to  come  down  to  the  Jail  and  write  out  an 
affidavit  that  Mason  was  going  to  make.  I 
didn't  understand  at  the  time  it  was  a  con- 
fession. I  took  the  machine  down  as  Mr. 
Green  requested,  and  wrote  down  the  ques- 
tions and  answers  to  the  questions  as  they 
were  given  to  me.  Mr.  McCarty  gave  the 
questions,  and  Mr.  McCarty  and  Mason  ga-^a 
the  answers.  Mason  gave  the  answers  first 
Q.  I  ask  yon  If  the  statement  had  not  been 
written  out,  and  if  the  questions  were  not 
read  from  the  statement  by  McCarty,  and 
the  answera  made  by  him,  and  if  Mason  was 
not  then  asked  if  the  answers  were  not  cor- 
rect? A.  To  the  best  of  my  recollection  that  is 
correct."  This  is  the  only  evidence  in  the 
record  which  pretends  in  the  slightest  degree 
to  connect  the  defendant  with  the  arson,  and 
It  is  palpable,  from  the  record,  that  the  de- 
fendant Is  an  onder-wltted  boy,  and  that  this 
so-called  confession  was  extorted  from  him 
by  an  armed  bully,  sometimes  denominated 
a  "detective,"  in  the  employ  of  the  insurance 
company.  We  have  searched  the  record  in 
vain  to  find  anything  therein  directly  or  In- 
directly, or  by  inference,  connecting  this  de- 
fendant with  the  alleged  crime.  The  manu- 
script Is  voluminous,  containing  a  great  deal 
of  evidence  in  regard  to  the  apparent  cause 
of  the  flre;  and  counsel,  in  their  seal,  seem 
to  overlook  the  fact  that  all  this  evidence 
has  no  pertinency  in  connecting  this  defoid- 
ant  with  the  alleged  crime.  It  is,  of  course, 
to  the  Interest  of  the  insurance  company  that 
this  defendant,  or  some  other,  should  be  con- 
victed, and  in  that  behalf  a  strenuous  effort 
has  been  made;  but  we  do  not  believe  that 
even  the  interests  of  an  Insurance  company 
would  warrant  us  In  affirming  the  conviction 
of  a  half-witted  boy  upon  such  a  showing  as 
is  made  by  this  record.  The  judgment  of  the 
district  court  is  reversed,  and  tbe  defendant 
ordered  discharged. 

MORGAN,  a  J.,  and  SUhUYAH,  J^  coa- 
cnr. 


ROBINSON  V.  NELSON  et  aL 
(Supreme  Oonrt  of  Idaho.     Dec.  21,  1885.) 

FAKTKBR8HIP  ACOOUNTING — RSFEBXNOE — Bl- 
MANDINQ  RBPOHT — JURIBDIOTIOW. 

1.  Where  a  referee  is  appointed  under  sub- 
division 1,  §  4414,  Rev.  St,  and  ordered  to  ex- 
amine all  evidence  theretofore  taken  and  re- 
ported in  the  cause,  and  report  all  issues,  botb 
of  law  and  fact,  and  report  a  judgment  there- 
in, subject  to  tbe  approval  of  the  court,  and  the 
referee  makes  bis  repwt,  and  fails  to  find  upon 
all  issues  of  fact,  tbe  court  may  remand  the 
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eanae  to  the  nCeree,  to  bring  In  amended  find- 
ing of  fact  eoTering  all  igsnes  made  by  the 
pleadings,  without  any  further  consent  of  the 
parties. 

2.  When  a  referee  fails  to  comply  with  the 
order  of  the  court  making  the  reference,  the 
court  faaa  authority  and  jtrLsdiction  to  require  a 
strict  compliance  with  such  order. 
(Syllabna  by  the  Court) 

Appeal  from  district  court,  Ada  county;  J. 
EL  Richards,  Judge. 

Action  by  Henry  Robinson  against  A.  Nel- 
son and  others  for  a  partnership  accounting. 
Judgment  for  plalnttfT.  Defendants  appeal. 
Affirmed. 

George  H.  Stewart  and  W.  B.  Borah,  for 
appellants.  T.  D.  Cahalan  and  D.  D.  Wil- 
liams, (or  respondent. 

SULJilYAN,  J.  This  Is  an  action  for  an  ac- 
counting between  partners.  On  the  27th  day 
of  April,  1891,  by  agreement  of  counsel,  this 
case  was  referred  to  J.  EL  Wiclcersham  to 
take  and  report  the  testimony;  and  on  March 
8,  1892,  by  agreement  of  parties,  entered  on 
the  minutes  of  the  court,  Frank  T.  Wyman, 
Esq.,  was  appointed  referee  to  examine  the 
evidence  theretofore  taken  by  J.  U.  Wicker- 
sham,  state  an  account,  report  findings  of 
fact  and  conclnsions  <^  law,  and  report  a 
Judgment  therein,  subject  to  the  approval 
of  the  conrt  Thereafter,  on  the  30th  day  of 
April,  1S82,  the  referee  presented  his  report 
therein,  and  the  court,  by  order  of  that  date, 
directed  the  same  to  be  filed.  On  the  4th 
day  of  May,  1892,  the  attorneys  for  the  de- 
fendants filed  their  notice  of  motion  to  set 
aside  said  report,  speclQrlng  27  grounds  there- 
for On  December  23,  1892,  the  court  set 
the  hearing  of  said  motion  for  December  24, 
1892.  On  the  24th  day  of  December,  1882,  the 
attorneys  for  the  plaintiff  made  a  motion  to 
re-refer  said  report  to  the  said  referee,  with 
instructions  to  make  full  and  complete  find- 
ings of  fact  upon  all  of  the  Issues  raised  by 
the  pleadings,  from  the  evidence  already  be- 
fore the  referee,  which  motion  was  taken 
under  advisement  by  the  court  on  December 
29.  1892.  On  April  19,  1893,  said  motion 
was  granted.  The  record  Is  silent  as  to  the 
action  of  the  court  on  api>ellants'  motion  to 
set  aalda  the  report  of  the  referee,  which 
was  set  for  hearing  on  the  24tb  of  De- 
cember, 1892.  But  It  Is  conceded  that  the 
court  did  not  hear  or  decide  said  motion. 
Under  said  order  of  re-reference,  the  referee 
retnmed  his  amended  report  into  court  It 
was  filed  April  10, 1894,  and  judgment  there- 
on was  duly  entered  on  February  1,  1895. 
A  motion  for  a  new  trial  was  made  on  Feb- 
mary  4,  1895,  and  on  the  Sth  day  of  April, 
1895,  denied.  This  appeal  is  from  the  or- 
der denying  a  new  triaL 

Appellants  assign  numerous  errors,  alleg- 
ed to  have  been  made,  and  demand  a  reversal 
of  the  Jodgment.  The  main  contention  of  ap- 
pellants is  that  the  court  erred  In  re-referring 
•aid  case  to  the  referee  Frank  T.  Wyman, 
Esq.,  with  Instructions  to  make  a  full  and 
xAlir.iio.l — 5 


complete  finding  of  facts  upon  all  of  the  Is- 
sues made  by  the  pleadings,  from  the  evi- 
dence already  before  the  referee.  The  ref- 
eree was  appointed  under  the  provisions  of 
subdivision  1,  i  4414,  Rev.  St  Idaho,  which 
provides  that  a  reference  may  be  ordered,  on 
the  agreement  of  the  attorneys,  "to  try  any 
or  all  issues  in*  an  action  or  proceeding 
whether  of  fact  or  of  law  and  to  report  a 
finding  and  judgment  thereon."  It  appears 
from  the  record  that  the  first  report  made  by 
the  referee  failed  to  find  on  all  of  the  is- 
sues made  by  the  pleadings,  and  a  re-refer- 
ence was  made  for  the  purpose  of  obtaining 
findings  of  fact  upon  all  issues.  The  refer- 
ence was  made  without  appellants'  consent 
The  judgment  recommended  by  the  amended 
report  made  no  change  in  tbe  judgment  rec- 
ommended by  the  first  report  Eiach  report 
recommended  a  judgment  In  favor  of  plain- 
tiff for  the  sum  of  $3,311.94  and  costs.  Ap- 
pellants contend  that,  when  the  first  report 
of  the  referee  was  filed,  It  became'  the  deci- 
sion of  the  court  and  that  the  referee  was 
functus  officio  as  soon  as  said  report  was 
filed,  and  had  no  power  to  act  in  the  mat- 
ter thereafter;  that  the  court  had  no  ju- 
risdiction to  re-refer  said  report  without 
their  consent  If  the  referee  had  performed 
all  of  the  duties  imposed  by  the  order  ap- 
pointing him,  upon  filing  his  report  his  du- 
ties were  at  an  end.  He  was  functus  offi- 
cio. But  if  he  had  failed  to  perform  any 
of  the  duties  thus  Imposed,  his  duties  were 
not  at  an  end.  He  was  an  officer  of  the 
court  acting  under  special  instructions  from 
the  court,— Instructions  given  under  and  by 
virtue  of  the  agreement  of  tbe  attorneys  of 
the  respective  parties,  and  as  provided  by 
said  statute.  Until  he  performed  all  of  tbe 
duties  Imposed  by  the  order  appointing  him, 
he  was  not  functus  officio,  but  was  still  sub- 
ject to  the  direction  of  the  court;  and  It  had 
jurisdiction  to  compel  him  or  require  him  to 
perform  all  of  the  duties  thus  imposed,  with- 
out any  further  consent  of  appellants.  It  is 
conceded  by  appellants  that  the  referee  failed 
to  find  on  numerous  Issues  made  by  tbe 
pleadings,  as,  in  their  motion  to  set  aside 
said  report  they  specify  27  facts  in  issue  on 
which  the  referee  failed  to  find.  A  referee 
cannot  discharge  himself  by  falling  or  re- 
fusing to  perform  the  duties  Imposed  on  him 
by  order  of  the  court  Nor  can  a  party,  after 
agreeing  to  a  reference,  withdraw  his  con- 
sent therefrom,  after  it  has  been  acted  on  by 
the  court  without  its  consent  If  the  referee 
fails  to  comply  with  the  order  of  reference, 
It  is  the  duty  of  the  court  to  enforce  com- 
pliance therewith.  Tbe  consent  of  the  i>ar- 
ties  is  not  necessary  to  confer  jurisdiction  on 
the  court  to  compel  the  referee  to  obey  the  or- 
der under  which  he  acts.  The  case  of  Am 
V.  Coleman,  11  Kan.  480,  is  cited  by  appel- 
lants in  support  of  this  contention.  Mr.  Jus- 
tice Brewer,  speaking  for  the  court  in  that 
case,  says:  "Tbe  referee  la  bom  of  an  or- 
der.   Without  It  he  Is  not  and  when  he  has 
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performed  tbe  daty  imposed  by  that  order  he 
is  functus  officio."  Note  the  language  there 
used,  to  wit  "wlien  lie  [the  referee]  lias 
performed  the  duty  Imposed  l>y  that  order," 
etc.  However,  the  point  under  consideratton 
was  not  Involred  in  that  ease.  Tbe  court 
says:  "How  far  tbe  court  may,  after  the 
report  Is  filed,  and  befor^  any  order  is  made 
setting  aside,  send  it  back  for  consideration 
and  amendment,  is  not  inrolTed  in  this  base, 
and  we  express  no  opinion  thereon."  Smith 
T.  Warner,  14  Mich.  158,  cited  by  appellants, 
does  not  decide  the  point  under  considera- 
tion. In  that  case  the  court  says:  "X^eitlier 
ts  it  necessary,  in  tbe  present  case,  to  coaa- 
eider  how  far  the  court  may  go,  in  requirmg 
a  refwee  to  make  a  fullo:  statement  of  facts 
when  he  has  not  embodied  In  Us  report  a  full 
recitaL"  After  a  careful  consideration  of  a|^ 
pellants'  motion  to  set  aside  the  first  report 
of  the  referee,  I  do  not  think  the  court  wonld 
IwTe  ciTed  had  it  denied  the  motion,  and  re- 
ferred the  report  for  a  fuller  findinc  of  facta. 
The  action  of  the  court  resulted  in  bringing 
about  that  state  of  facta,  and  no  prejudicial 
error  was  committed. 

The  appellants  contend  that  tbe  referee's 
finding  of  facts  is  not  smtained  by  tlM  •Tt- 
denoe,  and  the  first  point  urged  thereunder 
is  that  the  referee  found  that  defendants  had 
in  their  possession  all  of  the  partnership  as- 
sets, amounting  to  $5,19i,  which  sum,  tbe 
referee  states,  iadudes  (4,099  recovered  on 
sale  of  cattle  to  CatUn,  and  $225  receiv«d  for 
cattle  sold  to  Sparlu  &  Tlnnln,  and  fails  i» 
find  of  what  itnns  the  balance  of  said  |5tU>4 
is  composed.  While  that  is  true,  the  «n- 
dence  clearly  shows  that  there  were  otiier 
partnership  assets.  And  the  report  of  the 
referee  shows  that  defendants  bad  the  pro- 
ceeds of  the  sale  of  180  bead  of  partnership 
cattle,  or  that  they  had  purchased  plaintilTs 
Interest  therein  at  tbe  agreed  price  of  ^,l<tO, 
which  sum  they  retained.  I  think  tbe  find- 
ing of  fact  complained  of  Is  BoflicleBt,  aad 
•ustaioed  by  the  evidence. 

The  eighteenth  finding  of  fact  is  specified 
«8  error.  It  finds  that  plalntill  had  lecdved 
on  account  of  said  partnership  |344.1l(,  and 
BO  more.  It  is  contended '  that  plaintiff  ad- 
mits in  tils  complaint  tliat  be  bad  received 
9500  on  acooont  of  said  partnership,  and  that 
be  also  testified  that  be  had  received  $800, 
and  shoold  have  been  charged  with  that 
sum.  Plaintifl  admits  tn  his  complaint  that 
be  had  received,  on  account  of  said  copart- 
nership, not  more  than  9500l  He  also  testi- 
fies that  be  received  $500  from  defendants, 
and,  as  I  understand  his  testimony,  it  tai  to 
tbe  effect  that  this  $500  was  sent  him  to  pay 
for  supplies,  hired  help,  etc.,  in  connection 
with  the  partnership  business,  and  not  to  ba 
retained  by  him.  Begardless  of  the  indefi- 
nite admission  made  in  the  complaint,  the 
referee  was  justified,  under  the  evidence,  in 
finding  that  be  had  received  but  $S44.18  on 
socoont  of  tbe  partnership,  as  a  part  of  bis 
lateiest  therein. 


After  a  car«fal  oOnsidemttaD  <H  the  vari- 
ous err6rs  assigned,  1  find  no  prejudicial  er- 
ror In  the  record.  While  it  is  true  the  evi- 
dence, at  least  in  part,  is  quite  unsatisfactory 
and  confiictlng,  I  think  there  is  sufficient  to 
sustain  the  report  of  the  referee.  The  Judg- 
ment of  the  court  below  is  sustained,  wltb 
costs  In  favor  of  respondent 

MORGAN,  0.  J.,  and  HUSTON,  J.,  concur. 


STATE  V.  NESBIT. 
(Supreme  Conrt  of  Idaho.     Dec.  19,  1895.) 

QKiLKb  LUBOBST— SumCIBHCT  or  EVIDBNOS — 

Vekbict. 

1.  When  there  is  absolutely  no  evidence  to 
snstaia  the  vetdict,  or  where  the  evidence  so 
preponderates  against  the  verdict  as  to  justify 
tbe  presumption  that  It  was  rendered  under 
the  influence  of  passioB  or  prejudice,  the  verdict 
sfaMild  lie  set  aside. 

2.  When  the  circamstances  on  which  a  ver- 
dict is  based  can  be  as  reasonably  explained 
npon  some  ottter  reasonable  hypothesis  than 
tliat  of  defendant's  guilt,  or  as  perfectly  consist- 
ent with  defendant's  itrntoutiet,  then  a  new 
trial  should  be  granted. 

(Syllabas  by  the  Court} 

Appeal  from  district  court,  Boise  county; 
S2.  Augent  Judge. 

Watson  M.  NesUt,  Jr.,  was  convicted  of 
grand  larceny,  and  appeals.    Rciversed. 

Wyman  A  Wyman,  for  appellant  George 
U.  Parsons,  Atty.  Oen.,  Hawiey  ft  Puckett, 
and  L.  B.  Workman,  for  the  State. 

SULLIVAN,  J.  The  defendant  Watson  M. 
Nesblt,  Jr.,  was  on  the  9th  day  of  August, 
1894,  Jointly  indicted  with  his  fatber,  Wat- 
son M.  Nesblt,  Sr.,  for  the  crime  of  grand 
larceny.  The  indictment  charged  thkt  on 
October  5,  1883,  the  defendants  did  felonl- 
ooBly  steal,  etc.,  twelve  $20  gold  pieces,  three 
$10  gold  pieces,  fonr  $6  gold  pieces,  one  $100 
bank  note,  denominated  "national  curren- 
cy," all  United  States  money,  and  one  gold 
Kngllsb  sovereign,  dated  18^— all  the  prop- 
erty «f  William  Frame.  The  defendants 
were  arraigned,  pleaded  not  guilty,  and  by 
tbe  verdict  of  the  Jury  Nesblt  Sr.,  was  ac- 
quitted, and  NesMt  J^.,  was  convicted,  wltb 
a  recommendation  of  mercy  to  the  court.  The 
defendant  Nesblt,  Jr.,  was  sentenced  to  two 
years'  Imprisonment  In  the  state  penitentiary. 
Defendant's  motion  for  a  new  trial  was  over- 
ruled. This  appeal  Is  from  Ite  order  denying 
a  new  trial  and  die  Judgment 

The  facts,  as  they  appear  from  the  record,. 
are  substantially  as  follows:  Watson  M. 
NesUt  Si.,  on  or  about  the  8th  day  of 
September,  1893,  arrived  at  PlacervUIe,  Ida* 
ho,  from  Utah,  and  remained  there  over 
night  with  Thomas  Mootry,  Jr.,  and  the 
next  day  went  with  blm  to  Quartzbnrg, 
when  said  Mootry  placed  him  In  charge,  as 
superintendent  of  the  mines  there  being 
operated  by  the  Gold  Hill  Mining  Company, 
the  owners  of  which  were  Thomas  Mootry, 
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Jr,  and  Darid  and  W.  A.  Ooughasonr.  Wat- 
son H.  Nesblt,  Jr^  arrived  In  Qnartzbnrs 
from  Utah  on  the  14th  day  of  September, 
isas,  and  went  to  work  for  said  company, 
under  hla  father,  as  superintendent  He  had 
charee  of  the  cyanide  plant,  did  assayine, 
etc.  And  it  further  appears  tliat  shortly 
after  aaid  Neabit,  Sr.,  was  appointed  super- 
intendent of  said  company,  sereral  other 
men  arrived  from  Utah,  and  went  to  work 
for  said  company;  that  the  complaining  wit- 
neM,  William  Frame,  had  been  foreman  of 
said  company  ftir  a  long  time  prior  to  the 
said  iM;>p<rfntment  of  Nesl>it,  Sr.,  and  waa  re- 
moved therefrom  without  his  (Frame's)  re- 
quest or  resignation.  The  company  owned  a 
Tilton  A,  McFarland  safe,  which  was  situ- 
ated in  what  is  caUed  the  "old  office"  of  the 
company,  a  new  office  having  been  built  ad- 
joining the  old'  one,  and  the  old  one  turned 
iatto  an  assay  office.  Said  William  Frame 
had,  while  foreman  of  said  company,  cliarge 
of  said  office  and  safe,  and  on  the  appoint- 
moit  of  NesUt,  Sr.,  as  superintendent,  he  de- 
livered the  keys  of  and  possession  of  said 
odice  and  safe  to  said  Nesblt,  Sr.  Some  time 
thereafter  the  witness  Frame  got  the  key  to 
the  safe  from  Nesblt,  Sr.,  and  opened  the 
safe,  and  put  ther^n  the  watches  and  rings 
referred  to.  Nesblt,  Sr.,  placed  his  son  (this 
defendant)  in  chaige  of  said  assay  office, 
and  gave  him  the  key  to  tlib  safe.  On  tlie 
■Igbt  of  the  5th  of  October,  1893,  the  safe 
was  robbed  of  a  gold  bar  of  the  valne  of 
about  9600,  and  some  amalgam,  belonging 
to  the  Gold  Hill  Company:  and  it  is  claimed 
that  said  Frame  had  in  said  safe,  at  the 
time  of  the  robeny  or  theft,  money  of  the 
kinds  and  denominations  above  set  forth, 
also  two  watches,  three  finger  rings,  and  two 
apeclm&aa  of  gold  quartz,  all  of  which,  it  Is 
claimed,  were  taken  by  the  robbers.  The  in- 
dictment, however,  only  charges  these  de- 
fendants with  the  theft  of  the  money  above 
described.  It  is  shown  that  the  morning  of 
the  6th  of  October,  1898,  Nesblt,  Jr.,  went  to 
the  office  about  7  o'clock,  went  in,  and  short- 
ly after  came  out  of  the  office,  and  went  di- 
rectly to  his  father,  Nesblt,  Sr.,  and  re- 
ported to  him  that  the  office  had  been  "loot- 
ed"; whereupon  they  returned  to  the  office, 
and  found  Nesblt,  Jr.'s,  tnmk  broken  open; 
tta  contents  strewn  about  the  room.  A  bent 
file  was  found  lying  on  the  floor,  and  some 
lajwry  done  to  another  trunk,  which  the 
tmiglacs  failed  to  open.  Also  the  safe  was 
open,  and  the  bar  of  golA  and  amalgam 
gone,  and  the  money  and  property  claimed, 
by  said  Frame  to  have  l>een  therein  was 
also  missing.  There  were  also  some  pieces 
of  tin  and  paper  found  on  the  floor.  Strips 
of  the  tin  were  f&shloned  somewhat  after 
the  key  to  said  safe.  On  December  8,  1893, 
the  defendants,  while  on  their  way  from 
QnartzbuiK  to  Utah,  were  arrested  at  Idaho 
City,  and  searched  by  the  sheriff  of  Boise 
county  and  hla  deputy.  On  Neabit,  Sr., 
among  the  other  things,  was  found  a  |100 


United  States  silver  certificate  or  note;  and 
on  Nesblt,  Jr.,  was  found  |290  In  gold  ciriB 
of  the  United  States  and  an  English  gold 
coin  known  as  a  "sovereign."  Said  gold 
coins  were  found  in  a  buckskin  purse,  sus- 
pended by  a  string  around  the  neck  of  Nes- 
blt, Jr.,  and  drawn  up  close  under  his  left 
armpit,  nert  to  the  flesh.  At  the  same  time 
were  arrested  six  other  persons  who  were 
on  their  way  to  Utah  with  the  Nesblts,  and 
who  had  been  at  work  for  said  mining  com- 
pany under  the  superintendency  of  NesUt, 
Sr.  All  of  the  parties  so  arrested  were  re- 
leased except  Nesblt,  Jr.  Thereafter  Nesblt, 
St.,  and  Nesblt,  Jr.,  were  Indicted,  tried  for 
said  larceny,  and,  as  above  stateid,  Nesblt, 
Sr.,  was  acquitted,  and  Nesblt,  Je.,  convicted, 
and  is  now  serving  out  the  sentence  impos- 
ed, in  the  state's  prison. 

The  above  state  of  facts  we  think  suffident 
for  the  purposes  of  this  decision.  Several 
errors  were  assigned,  and  a  reversal  of  the 
judgment  demanded.  Tlie  pilncipal  eixor  re- 
lied on  is  that  the  verdict  is  contraiy  to  law 
and  the  evidence. 

As  to  the  contentlan  that  the  verdict  is  con- 
trary to  the  evidence:  The  rule  is  well  estab- 
lished that  if  the  evidence  is  confilctiag,  and 
there  is  any  evidence  tosustaln  the  verdict.  It 
Will  not  be  disturbed.  'U.  8.  v.  Ganq),  2  Ida- 
ho, 216,  10  Pac.  220;  People  v.  Ah  Hop,  I 
Idaho,  698;  State  r.  Jwgenson  (Idaho)  32  Pac. 
1129;  State  v.  O'Brien  (Idaho)  29  Pac.  3S. 
In  People  v.  Vance,  21  CaL  400,  the  coort 
says:  "In  or6et  to  justify  the  appeflate  couit 
in  setting  aside  a  verdict,  on  the  ground  that 
it  Is  opposed  to  the  evidence,  the  evidence 
mast  be  so  ov»whelmlng  against  the  verdict 
as  to  justify  the  presumption  that  it  was  ren- 
dered under  tbe  influence  of  passion  or  preju^ 
dice."  When  tested  by  these  rules,  is  tbe 
verdict  sustained  by  tbe  evidence?  There  la 
no  evidence  whatever  tending  to  Identify  the 
$100  silver  certificate  or  note,  or  the  gold  coin 
of  the  United  States,— the  former  found  on 
the  person  of  Nesblt,  Sr.,  and  the  latter  on 
the  person  of  Nesblt,  Jr.,— as  the  i^operty  al- 
leged to  have  been  stolen,  and  belonging  to 
William  Frame.  Tbe  case  seems  to  have 
turned  on  the  evidence  as  to  the  Identification 
of  said  EIngUsh  sovereign,  i^ich  sovereign  la 
before  this  court  as  an  exhibit. 

The  said  Frame,  as  a  witness  for  the  state, 
testified  that  he  had  been  in  the  employ  ot 
the  said  company  for  stmie  20  years  as  miner 
and  foreman,  and  had  charge  of  said  office, 
safe,  etc.,  and  had  slept  in  said  office  for 
years  prior  to  bis  discharge  by  Nesbtt,  Sr.; 
that  he  quit  work  on  the  last  of  September, 
1893,  some  five  days  before  the  alleged  rob- 
bery or  theft;  that  on  the  first  Tuesday  after 
October  1,  1893,  he  went  from  Quartaburg  to 
Horsee^oe  Bend,  remained  there  one  day,  and 
returned  home  the  day  following,  or,  as  we 
understand  it,  the  day  preceding  the  night  of 
the  robbery.  He  testified  as  follows:  "When 
I  left,  I  had  some  gold  coin,  a  $100  bill,  two 
watches,  and  three  rings  In  the  aafe.  Can't 
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say  How  mucli  coin  tliere  was. '  I  never 
thought  I  bad  lees  than  $300  in  money  in 
the  safe.  I  did  think  it  was  about  (400.  It 
(night  haye  been  $500.  There  were  $20,  $10, 
snd  $5  gold  pieces.  I  don't  remember  how 
many  of  each  kind,  bat  there  were  more  $20 
ttum  any,  and  more  $5  pieces  than  $10.  This 
was  all  gold  coin  of  the  United  States,  and 
the  $100  bill  was  United  States  money  of 
aome  kind;  don't  recollect  what  kind.  I 
«lfio  had  an  English  sovereign,  which  I  took 
for  $5,  but  did  not  count  it  In  to  make  the 
even  hundreds.  Can't  say  bow  long  I  bad  It; 
think  about  three  years.  The  night  I  got  it, 
«ome  other  boys  who  were  there  asked  me 
ilf  it  wasn't  a  King  George  soTereign.  I 
■didn't  know,  and  so  looked  at  the  date,  and 
iread  it  that  time  1826.  I  looked  at  it  again, 
■and  could  not  tell  the  date,  and  thought  per- 
liaps  I  had  made  a  mistake.  I  read  it  that 
time  1836.  I  always  thought  my  eyesight  good 
until  I  examined  that  sovereign  here  in  the 
court  room,  and  I  found  I  could  not  tell  the 
^ures  on  It"  And,  further,  on  cross-exam- 
ination, he  testified  as  follows:  "All  that  I 
know  abont  the  $100  bUl  that  I  bad  is  that 
It  was  a  $100  bill.  I  am  pretty  well  satls- 
HeA  that  it  was  not  a  gold  note.  I  don't 
Imow  that  it  was  not  a  silver  bill.  I  testified 
tiefore  the  probate  court  at  the  preliminary 
«xamination  of  one  of  the  defendants  on  this 
charge,  and,  in  response  to  a  question  by  the 
prosecution,  testified:  'I  can't  say.  It  looks 
Uke  It  It  Is  for  the  same  amount  but  I 
can't  saji  whether  it  is  the  same  one  I  lost  or 
not'  I  am  not  certain  about  It  at  alL"  Be- 
Cerring  to  the  English  sovereign,  and  ta  the 
time  he  loaned  Splain  some  money  for  the 
company,  he  testified:  "The  time  I  saw  the 
sovereign  last  was  probably  three  or  four 
days  before  Nesbit  commenced  to  work 
ttiersi  I  gave  Splain  the  money  about  a 
week  or  two  before  Nesbit  Sr.,  came  there. 
We  knew  he  was  coming  at  the  time.  I  did 
not  notice  the  sovereign  at  that  time.  I 
didn't  miss  it  anyway.  I  do  not  know  how 
many  $20,  $10,  and  $5  gold  pieces  there  were 
there  then.  It  is  an  English  sovereign  of 
1826.  It  has  a  man's  head  on  it  represented 
as  a  curly-headed  man.  It  is  worn  more  on 
the  face  side  than  on  the  other.  I  carried 
It  In  my  pocket  for  a  long  time.  It  appears 
to  be  a  little  sprung.  It  always  felt  to  me 
like  It  was.  The  first  time  I  saw  it  thought 
the  date  was  1826;  the  next  time,  1836;  and 
the  next  time,  1886.  I  didn't  pay  much  at- 
tention to  it  The  top  looks  like  an  '8'  or  a 
"3.'  I  recognized  this  coin  because  it  felt  like 
the  one  I  had.  I  think  I  could  identify  that 
sovereign  by  feeling  of  It  once.  I  can  yet  I 
£uess.  This  coin  seems  sprung,  has  a  bump 
on  it  and  feels  different  than  an  American 
coin.  Mine  felt  the  same  way.  This  gold 
coin  here  [referring  to  United  States  coin]  is 
all  alike,  like  greenbacks,  but  it  looks  the 
same  as  the  money  I  saw  thrown  on  top  of 
the  documents  spoken  of  In  the  safe.  It  look- 
ed Just  the  same  as  my  money  did.    I  didn't 


pay  much  attention  to  the  gold  In  the  sheriff's 
office.  I  saw  the  sovereign  when  they  emp- 
tied It  out  on  the  table  amongst  the  money, 
and  thought  that  It  was  all  mine.  I  fotmd 
the  same  wear  and  the  same  peculiar  mark 
about  the  sovereign  as  the  one  I  had,  and  did 
not  notice  any  of  the  balance  of  the  money. 
I  did  not  know  bow  much  money  I  had  in 
the  safe;  so  I  went  at  once  to  Mr.  Splain, 
and  asked  him.  He  said  he  did  not  know; 
that  Nesbit  Sr.,  did.  I  did  not  ask  Nesbit 
because  he  asked  me  how  much  there  was, 
or  whether  I  had  any  money  there."  The 
last  statement  of  witness  indicates  that  he 
had  not  informed  Nesbit,  Sr.,  that  he  had  any 
money  in  the  safe,  and  Nesbit  Sr.,  and  this 
defendant  both  testify  that  they  did  not 
know  that  he  had  any  money  there. 

Recurring  now  to  the  identification  of  the 
money  stolen,  the  foregoing  Is  all  <tf  the  evi- 
dence touching  the  id«itlflcatlon  of  the  mon- 
ey which  the  defendant  was  convicted  for 
stealing.  Tbe  evidence  utterly  falls  In  the 
identificatl<m  of  the  $100  bill  as  the  one  lost 
by  witness  Frame.  Frame  testified  tbat  "I 
can't  say.  It  looks  like  It  It  is  for  the 
same  amount  but  I  can't  say  whether  it  la 
the  same  one  or  not.  I  am  not  certain  abont 
it  at  all."  And,  as  to  the  identification  of 
United  States  gold  coin,  he  tesUfied:  "This 
gold  coin  [referring  to  that  taken  from  Nes- 
bit Jr.,  by  the  sherlfT]  here  Is  all  alike,  like 
greenbacHs,  but  It  all  looks  the  same  as  the 
money  I  saw  thrown  on  top  of  the  documents 
spoken  of  In  the  safe.  It  looked  Just  the 
same  as  my  money  did."  This  is  no  Identi- 
fication whatever  of  said  g(^d  coin  as  being 
that  lost  by  the  complaining  witness.  It  is 
not  claimed  that  any  of  the  United  States 
gold  coins  had  any  distinguishing  marks  on 
them,  but  it  is  shown  that  they  have  not  The 
witness  testified,  they  are  all  alike;  that  they 
looked  like  his  mcmey;  not  that  they  were  his. 
A  very  weak  attempt  was  made  to  point  out  dis- 
tinguishing marks  on  the  English  sovereign, 
and  to  identify  it  as  the  one  claimed  to  have 
been  lost  by  the  complaining  witness.  The 
quotation  from  tbe  testimony  above  set  forth 
shows  how  utterly  the  prosecution  failed  in 
that  attempt  The  witness  Frame  at  first  at- 
tempts to  identify  it  by  testifying  that  "it 
had  a  man's  bead '  on  it  represented  as  a 
curly-headed  man,"  and  "it  Is  worn  more  on 
the  face  side  than  on  the  other,"  and  "it  ap- 
pears to  be  a  little  sprung,"  and  "It  always 
fdt  to  me  Uke  it  was."  As  to  the  man's  head 
on  one  side,  that  is  no  mark  of  identification, 
^or  all  sovereigns  of  that  date  and  issue  bad 
the  same;  and  It  is  not  dlstlngulshably  worn 
on  one  side  more  than  the  other,  and  it 
is  not  sprung,  but  In  the  usual  shape  of  such 
coins.  The  witness  testified:  "I  recognheed 
this  coin  because  It  felt  like  the  one  I  had. 
I  think  I  could  Identify  that  sovereign  by 
feeling  of  it  once.  This  coin  seems  sprung. 
It  has  a  hump  on  it  and  feels  different  than 
an  American  coin.  Mine  felt  the  same  way." 
Here  he  seeks  to  Identtfjr  It  Jiy  feeUn&  and 
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signally  faOs.  Tlie  coin  haa  no  hnmp  on  It, 
but  It  does  feel  different  from  an  American 
coin,  and  the  witness  sweats  to  that,  but  Is 
carefnl  not  to  testify  that  it  feels  different 
from  other  sovereigns  of  the  same  date  and 
cotnage,  or  that  It  contains  a  single  distin- 
guishing mark.  Having  ntterly  failed  to 
identify  the  coin  by  any  pecnllar  distinguish- 
ing marks,  he  undertook  to  Identify  it  by 
the  date  it  bore.  He  testified:  "The  flrst 
time  I  saw  It  I  thought  ttie  date  was  1826; 
the  next  time,  1836;  the  next  time,  1886;" 
and  finally  admits  as  follows:  "I  didn't  pay 
ranch  attention  to  it"  The  said  sovereign 
is  bef<x«  us.  It  is  not  perc^tibly  worn  more 
on  Mie  side  than  on  the  other;  it  is  not 
sprang;  nether  lias  it  a  hump  on  it  different 
from  sovereigns  of  that  date  and  coinage; 
and  it  la  of  the  date  of  1826,  while  the  tes- 
timony shows  that  the  last  time  Frame  read 
the  date  on  his  coin,  prior  to  losing,  he  read 
it  1886.  It  is  rather  surprising  that  witness 
Frame  should  have  so  completely  failed  to 
describe  the  sovereign  after  having  seen  It 
taken  from  the  defendant,  and  no  doubt  hav- 
ing carefully  examined  it,  with  a  view  of 
Identifying  it  on  the  trial  of  this  case.  His 
eyesight  and  delicacy  of  tooch  or  feeling 
must  be  very  defective. 

The  possession  of  the  gold  coin  is  the  only 
circumstance  shown  by  the  evidence  tending 
to  connect  the  defendant  with  the  larceny 
charged,  and  the  prosecution  failed  to  identi- 
fy said  coin  as  that  alleged  to  have  been  stol- 
en. If  the  prosecution  had  identified  said 
coins  as  the  ones  stoloi,  or  had  proved  that 
defendant  liad  no  money  prior  to  the  theft, 
either  would  have  been  a  strong  circumstance 
of  defendant's  guilt,  and  would  have  placed 
upon  taim  the  necessity  of  showing  that  he 
came  Into  tlie  possession  of  said  coins  inno- 
cently. But,  as  there  was  a  complete  failure 
to  Identify  the  coins  as  those  alleged  to  have 
been  stolen,  the  Jury  should  have  returned 
a  verdict  of  not  guilty.  The  defendant  must 
have  been  convicted  on  suspicion,  as  there 
was  no  legal  evidence  efitabiishing  his  guilt, 
regardless  of  the  utter  want  of  evidence  on 
behalf  of  the  prosecution  attempting  to  Iden- 
tify the  coin. 

The  defendant  testified  In  his  own  behalf 
that  he  brought  said  gold  coin  from  Utah, 
and  also  from  whence  he  got  it;  that  he  had 
carried  money  several  times  as  he  was  car- 
rying that  when  arrested  by  the  sheriff;  that 
he  was  on  his  way  to  Utah,  and  carried  It 
thus  for  safety:  that  he  had  a  small  coliecv 
ti<»  of  old  coins:  and  that  he  had  had  said 
sovereign  for  more  than  three  years,— and  Is 
corroborated  as  to  these  facts  by  bis  father, 
sister,  two  brothers,  his  betrothed,  and  by 
two  oth^  witnesses  not  related  to  him.  In 
regard  to  the  $100  bill,  Nesldt  Br.,  testified 
as  to  circumstance  and  date  <tf  his  drawing 
$1,900  out  of  the  Deseret  National  Bank  at 
Salt  Lake  City,  Utah,  and  that  the  $100  biU 
was  a  part  of  that  money,  and  is  corroborate 
ed  aa  to  those  fiicts  by  one  witness. 


Conceding  that  there  is  circumstantial  evi- 
dence against  ,the  defendant  tending  to  es- 
tablish his  guilt,  those  circumstances  can  be 
and  are  as  reasonably  explained  on  other  hy- 
potheses than  that  of  defendant's  guilt,  or  an 
perfectly  consistent  with  defendant's  inno- 
cence, and  for  that  reason  a  new  trial  should 
have  been  granted.  But,  in  our  view  of  the 
case,  there  U  no  evidence  to  sustain  the  ver- 
dict; and  as  the  record  shows  that  Frame 
is  the  only  witness  who  could  Identify  the- 
money  alleged  to  have  been  stolen,  and  his 
testimony  Is  full  and  complete  of  all  he  knew 
in  that  regard,  It  would  only  result  in  an  ac- 
quittal of  defendant  if  a  new  trial  should  be- 
ordered,  and  also  in  a  great  expense  to  the- 
county,  without  any  beneficial  result.  A  new 
trial  will  not  be  ordered  for  those  reasons. - 
It  la  not  necessary  for  ua  to  pass  upon  the- 
other  errors  assigned. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  it  la  ordered  that  the  defendant 
be  discharged,  and  that  the  exhibit  consist- 
ing of  United  States  gold  coin  and  said  Eng- 
lish sovereign  be  delivered  by  the  clerk  of 
this  comrt  to  the  defendant  or  his  attorneys,, 
and  that  ordw  for  release  of  defendant  anA 
remittitur  issue  at  once. 

MOROAN,  C.  J.,  and  HUSTON,  J.,  concur. 
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WATER  CO. 

(Supreme  Court  of  Idaho.     Dec.  31,  1895.) 

W^TER    COMPASIBS  —  IkSDFFIOIBST  ScPPLT — LlA- 
BIUTT. 

Under  a  contract  between  a  city  and  a 
water  company,  by  which  the  latter  agrees  to 
supply  the  city  with  water  snfficient  for  fire 
purposes,  an  individual  citizen,  whose  property 
has  been  destroyed  by  fire  tbrough  tbe  alleged 
neglect  of  the  water  company  in  complying  with 
the  terms  of  such  contract,  has  no  right  of  ac- 
tion against  the  company. 
(Syllabus  by  the  &>urt) 

Appeal  from  district  conrt,  Ada  county;  3. 
'EL  Richards,  Judge. 

Action  by  James  H.  Bush  against  the  Ar- 
tesian Hot  &  Cold  Water  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Hawley  &  Puckett,  for  appellant.  Johnsoa 
&  Johnson,  for  respondent 

HUSTON,  J.  On  the  Ist  day  of  August; 
1803,  the  defendant  corporation  was  under 
contract  with  Boise  City,  by  the  terms 
whereof,  as  the  same  is  set  forth  In  the  com- 
plaint herein,  said  defendant  agreed  for  a 
certain  stipulated  consideration  to  "malntaio 
and  keep  in  order  forty  hydrants,  so  placed 
in  position  as  aforesaid,  and  such  otter 
hydrants  as  should  be  required  by  said  Boise- 
City,  and  to  supply  water  at  all  points  where- 
such  hydrants  were  located,  sufficient  for  fire 
purposes  in  the  vicinity  thereof,"  etc.;  that 
on  said  Ist  day  of  August,  188B,  tb^  piofntirf 
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waa  tbe  owner  and  In  posseaBlon  of  certain 
real  property  and  buildings  therein  situated 
in  said  Boise  City;  that  said  buildings  were 
destroyed  by  fire  on  said  Ist  day  at  AncruBt, 
whereby  plalntllC  suffered  damage  in  the 
snm  of  $12,100;  that  such  loss  was  the  re- 
sult of  and  in  consequence  of  the  failure  of 
defendant  to  keep  a  sufficient  supply  ef  water 
in  the  hydrants  and  water  pipes  adjacent  to 
said  property.  To  the  complaint,  defendant 
filed  the  following  demurrer:  "Now  comes 
the  said  defendant,  by  Messrs.  Johnson  & 
Johnson,  its  attorneys  herein,  and  demurs  to 
plaimtlO's  complaint  in  the  above-entitled 
actlcn  filed,  on  the  ground  that  it  appears  on 
the  fitce  thereof:  (1)  That  said  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  'of  action.  (2)  That  said  complaint 
Is  ambiguous,  unintelligible,  and  uncertain: 
First  In  that,  while  it  attempts  to  hold  said 
4efendajat  liable  for  the  destruction  of  plain- 
tiff's property  through  the  alleged  failure  of 
defendant  to  furnish  sufficient  water  supply. 
It  does  not  allege  or  set  forth  any  contract 
between  defendant  and  said  plaintiff  to  fur- 
nish such  water  supply,  or  any  water  supply 
whatever,  for  fire  purposes;  nor  does  it  al- 
lege that  plaintiff  and  defendant  ever  in 
my  manner  contracted  for  such  a  water  sup- 
ply, or  that  any  consideration  waa  ever  paid 
or  promised  to  be  paid  by  plaintiff  to  de- 
fendant therefor.  Second.  In  that  it  does 
not  allege  that  plaintiff  was  a  party  to  the 
-said  contract  between  said  defendant  and 
Boise  City  for  supplying  water  for  extin- 
guishing fires,  nor  show  any  privity  of  con- 
tract between  said  plaintiff  and  said  Boise 
City  in  relation  to  said  contract  on  which  to 
base  this  action.  Third.  In  that  h  does  not 
abow  that  any  duty  or  obligation  existed  on  the 
part  of  said  defendant  to  said  plaintiff  to 
furnish  him  a  supply  of  water  for  protection 
from  fire."  The  district  court  sustained  the 
demurrer,  and  plaintiff  declined  to  amend. 
Judgment  was  rendered  for  defendant  for 
costs,  from  which  Judgment  this  apx)eal  is 
taken. 

The  questions,  or  rather  tbe  question,  for 
there  is  really  but  one  question  to  be  con- 
sidered, raised  by  this  appeal,  has  been  fre- 
quently before  the  courts  of  this  country,  and 
the  decisions  liave  been  uniformly  against 
the  contention  of  at^pellant  In  fact  appel- 
lant cites  but  one  case,  and  we  have  been 
unable  to  find  another,— that  of  Paducah 
Lumber  Co.  r.  Padncah  Water  Supply  Co. 
(Ky.)  12  S.  W.  654,— which  supports  his  con- 
tention. We  have  examined  that  case  with 
much  carci  and,  while  it  may  be  conceded 
that  tbe  rule  of  decision  therein  announced 
would  cover  the  case  at  bar,  it  may  not  be 
amiss  to  call  attention  to  the  difference  In 
tte  contracts  upon  which  the  two  actions 
were  bronght  In  the  Kentn<^  case  the  de- 
fendant "agreed  [as  set  forth  in  the  opinion] 
to  erect  upon  a  platform  50  feet  high  a  stand- 
pipe,  22  feet  in  diameter,  and  175  feet  higlt, 
witb  wblcb  was  to  be  connected  the  conduet- 


Ing  pipes  and  hydrants  mentlonAd;  and  also 
two  pnmping  engines,  each  having  a  ca- 
pacity to  force  into  the  standpipe  2,000,000 
gallons  of  water  every  24  hours;  and  to  ke^ 
a  head  of  wata:  soffldent  to  throw  from  any 
'^ht  of  tbe  hydrants  simultaneously,  and 
for  five  consecutive  hours  at  any  one  period 
of  time,  streams  through  60  feet  of  hose  lOO 
feet  high;  *  *  *  that  appellee  also  agreed 
to  have  in  the  standpipe  and  conducting 
pipes  at  all  times  a  supply  of  water  sufficient 
to  afford  a  head  or  pressure  requisite  for  all 
domestic,  manufacturing,  and  for  protection 
purposes  for  all  the  inhabitants  and  property 
of  the  city,"  etc.,— a  very  different  contract 
from  that  set  forth  in  the  record  in  this  case; 
and,  in  addition  to  this,  the  water  company. 
In  the  Kentucky  case,  tbe  plaintiff,  had  a 
special  private  contract  with  the  d^endant 
for  a  water  supply.  What  infiuence  these 
facts  may  have  had  ui>on  the  decision  in  that 
case  is,  of  course,  matter  of  conjecture;  but 
it  could  hardly,  ui)on  the  facts,  be  accepted 
as  an  authority  in  the  case  under  considera- 
tion here.  All  of  the  cases,  or  nearly  all,  in 
which  this  question  has  been  raised,  have 
held  that  the  want  of  privity  In  the  contract 
debars  the  individual  citizen  from  suing  in 
cases  of  contract  between  a  water  company 
and  the  municipal  corporation.  Mott  v.  Man- 
ufacturing Co.  (Kan.  Sup.)  28  Pac.  989.  In 
Howsmon  v.  Water  Co.  (Mo.  Sup.)  24  S.  W. 
784,  although  the  contract  contained  a  clause 
to  the  effect  that,  "should  said  company, 
from  lack  of  water  supply,  or  from  otlier 
cause,  except  providential  or  imavoidable 
accident,  fail  to  furnish  a  reasonable  supply 
of  water  to  extinguish  any  fire,  then  it  shall 
be  liable  for  all  damages  occasioned  by  such 
failure  or  neglect,"  the  court  held  that  this 
gave  no  right  of  action  to  the  individual  citi- 
zen against  the  water  company.  To  the  same 
effect  is  the  case  of  Anderson  v.  Fitegerald, 
21  Fed.  294.  In  Davis  v.  Waterworks  Co., 
6  N.  W.  126,— an  Iowa  case,  a  similar  case  to 
that  under  consideration,— the  court  say: 
"The  petition  does  not  allege  or  show  ftny 
privity  of  contract  between  plaintiff  and  de- 
fendant The  plaintiff  Is  a  stranger,  and  tbe 
mere  fact  that  she  may  find  benefits  there- 
from by  the  protection  of  her  property  in 
common  with  all  other  persons  whose  prop- 
erty is  similarly  situated  does  not  make 
her  a  party  to  the  contract,  <»■  create  a  privi- 
ty between  her  and  the  defendant"  See, 
also,  Becker  v.  Waterworijs  (Iowa)  44  N,  W. 
694;  Clark  v.  City  of  Des  Moines,  19  Iowa, 
212;  McPherson  v.  Foster,  43  Iowa,  67; 
Jones,  Neg.  Mun.  Corp.  9  31;  Beck  v.  Water 
Co.  (Pa.  Sup.)  11  AtL  300;  House  v.  Water- 
works Co.  (Tex.  Civ.  App.)  22  S.  W.  277; 
Fitch  V.  Water  Co.  (Ind.  Sup.)  87  N.  E.  982; 
Ferris  v.  Water  Co.,  16  Nev.  44;  Nickerson 
T.  Hydraulic  Co.,  46  Conn.  24;  and  numerous 
other  authorities  to  same  effect. 

There  is  nothing  in  the  contract  in  this 
case  which  intimates  that  any  breach  of  tbe 
contract .  between  tbe  city  of  Boise  and  the 
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defendant  ynm  to  limre  to  the  benefit  of  any 
citizen  tvho  might  consider  himself  aggrlev- 
ecL  What  righta  or  remedies  exist  as  be- 
tween the  parties  to  the  contract  we  are  not 
called  upon  to  decide.  One  of  the  rules— a 
primary  mie— la  tibe  constmction  of  con- 
tracts by  courts  Is  to  ascertain  as  near  as 
poBdble  the  actual  Intention  of  the  parties 
at  the  time  they  entered  Into  the  contract. 
It  wUI  hardly  be  contended,  we  apprehend, 
that  either  the  dty  or  the  water  company 
«Ta-  intended  or  ever  contemplated  the  as- 
suming by  the  latter  of  such  a  liability  as 
the  contention  of  the  plaintifF  would  Impose 
npon  them.  To  undertake  to  review  the  mul- 
tltnde  of  cases  cited  by  respondent  would  be 
a  profitless  task.  It  seems  to  us  they  are 
concInslTe  of  the  question  herein,  to  wit,  as 
to  the  liability  of  the  defendant  to  the  plain- 
tiff under  the  contract  set  forth  In  the  com- 
plaint. The  <»der  and  judgment  of  the  dls- 
titet  court  to  affirmed,  with  costs. 


MORGAN,  O.  J., 
«iir. 


and  SULLIVAN,  J.,  eon. 


ADA  COUNTY  t.  GKS& 

(Supreme  Court  of  Idaho.     Dec.  81,  1895.) 

GoirsTiBB— Recotekt  or  Monet  Paid  Opficbb. 

1.  Appeal  from  the  action  of  the  board  of 
county  commissioners  in  the  rejection  or  allow- 
anoe  of  claims  against  the  county  is  not  the 
only  remedy.  Suit  may  be  brought  either  by 
or  against  the  county. 

2.  Money  paid  an  officer  of  the  county  by 
the  county  commissioners  in  ricdation  of  the 
provisions  of  the  constitution  may  be  recov- 
ered back  in  a  suit  at  law. 

(Syllabus  by  the  Goort) 

Appeal  from  district  court,  Ada  county;  J. 
H.  Richards,  Judge. 

Actton  by  Ada  county  against  Tboinaa  B. 
Cess.  Judgment  for  plaintUC.  Defendant 
appeals.    Affirmed. 

The  defendant  was  elected  assessor  of  Ada 
county,  Idaho,  on  November  10,  1900,  was 
regularly  qu&Ilfled,  filed  his  official  bond, 
entered  upon  the  duties  of  his  office,  and  aet< 
ed  aa  such  assessor  and  collector  during  the 
yearn  1891  and  1882,  and  until  the  second 
Monday  in  January,  1893.  During  the  year 
1881  the  defendant,  as  assessor  and  ex  officio 
tax  collector  of  said  Ada  county,  filed  ac- 
counts against  Ada  county  tor  the  sum  of 
S6,510.24  for  services  as  such  officer  during 
the  year  1891.  Said  accounts  were  allowed 
by  the  board  of  county  commissioners  of 
said  county,  and  defEfidant  received  from 
the  auditor  of  said  county  warrants  to  the 
amount  of  the  above-named  snm.  Defend- 
ant still  retains  the  snm  of  $6,910.24.  Dur- 
ing the  year  1882  the  defendant,  as  such  as- 
sessor and  ex  officio  tax  collector  of  said 
county,  filed  with  the  board  of  county  com- 
missioners of  said  county,  for  services  ren- 
dered as  such  officer,  bills  and  accounts 
amounting  to  the  sum  of  |7,055.12,  which 
aald  Mlto  wow  aUowed  bjr  the  board,  and 


warrants  therefor  Issued  to  said  assessor, 
which  warrants  were  paid  by  the  county 
treasurer.  Demand  was  made  upon  the  de- 
fendant by  the  plaintiff  for  the  snm  of  $4,- 
056.12  of  said  money  so  received  and  retain- 
ed In  the  year  1892.  Demand  was  also  made 
upon  said  assessor  for  the  sum  of  {3,510.24 
of  the  amount  received  by  him  in  the  year 
1891.  Defeodant  refuses  to  pay  over  to  said 
county  any  part  of  the  money  so  demanded, 
and  the  county  now  claims  that  the  defend- 
ant is  indebted  to  It  in  the  sum  of  $8,465.36, 
also  tac  the  sum  of  $1,059.17,  interest  <m  said 
sum  last  above  mentioned  from  the  time  of 
the  commencement  of  this  action.  This  suit 
was  commenced  on  the  23d  day  of  Novem- 
ber, 1893.  Cause  was  tried  before  the  court, 
a  Jury  having  been  waived  by  the  parties, 
resulting  in  a  Judgment  in  favor  of  the  coun- 
ty for  the  snm  of  $9,525.33,  with  interest 
thereon  at  the  rate  of  10  per  cent,  per  an- 
num from  the  date  of  the  judgment  until 
paid,  together  with  plaintiff's  costs  and  dis- 
bursements incurred  in  the  action,  amount- 
ing to  the  sum  of  $13.85.  Judgment  was  ren- 
dered against  the  defendant  March  1,  A.  D. 
1896.  From  this  judgment  the  defendant  ap- 
peals to  this  court. 

Brown  &  Cahalan  and  W.  Bl.  Borah,  for 
appellant  Geo.  M.  Parsons,  Atty.  Gen.,  and 
Hawley  &  Puckett,  for  respondent 

MORGAN,  C.  J.  (after  stating  the  facts). 
The  appellant  contends  that,  the  bills  having 
been  presented  and  paid  by  the  board  of 
county  commissioners,  and  no  appeal  taken, 
the  payment  was  voluntary,  and  cannot  be 
recovered  back.  The  apjpellant  also  contends 
that  an  appeal  from  the  action  of  the  board 
was  the  only  remedy,  and  cites  Plcotte  v. 
Watt,  2  Idaho,  1154,  31  Pac.  805.  In  that 
case  application  was  made  for  an  Injunction 
to  restrain  the  payment  of  certain  warrants 
ordered  issued  by  the  board  of  county  com- 
missioners. The  court  holds  that  there  was 
a  complete  and  adequate  remedy  at  law,  and 
In  such  case  equity  cannot  be  Invoked.  The 
same  is  held  by  this  court  in  Morgan  v. 
Board,  39  Pac.  1118;  Sogers  v.  Hayes 
fidaho)  32  Pac.  259;  Clark  v.  Dayton,  6  Neb. 
192.  The  last-named  case  was  also  a  suit  in 
equity.  The  court  did  not  hold  that  appeal 
ftvm  the  action  of  the  board  of  county  com- 
missioners was  the  only  remedy,  as  such  a 
decision  would  be  in  the  face  of  the  statute 
(section  1780,  Rer.  St  Idaho),  which  pro- 
vides that  a  claimant  dissatisfied  with  the 
rejection  of  his  demand  may  sue  the  county 
therefor  at  any  time  within  six  months.  In 
Meller  v.  Board  (Idaho)  35  Pac.  712,  the 
court  simply  holds  that  all  orders  of  the 
board  of  county  commissioners  are  appeal- 
able under  section  1776,  and  does  not  hold 
that  the  county  may  not  sue  to  recover  mon- 
ey illegally  paid.  Davis  v.  Commissioners 
(Mont)  1  Pac.  750,  also  cited,  does  not  sustain 
the  contention  of  appellant  The  decision  of 
the  court  In  Brown  t.  Otoe  Co.,  9  Neb.  Ill; 
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was  rendered  nnder  a  different  statute  from 
the  one  in  this  state,  as  there  the  statute 
provides,  as  the  court  say,  that  appeal  from 
the  action  of  the  ttoard  on  accounts  Is  the 
only  remedy,  while  our  statute  (section  1780) 
provides  the  county  may  be  sued  when  a 
claim  is  rejected.  Appeal  may  also  be  taken, 
but  appeal,  nnder  our  statute,  is  not  the  only 
remedy,  and  It  cannot  be  said,  as  in  case  of 
Martin  v.  Supervisors,  29  N.  T.  645,  that  the 
action  of  the  board  is  final  and  conclusive, 
as  other  remedies  are  expressly  provided; 
and  the  district  court  is  not  a  court  of  ap- 
pellate Jurisdlcfon  only,  but  has  original  Ju- 
risdiction also  in  such  cases.  Under  our  stat- 
ute, therefore,  there  are  other  remedies  pro- 
vided. 

As  the  county  is  a  municipal  corporation,  it 
may  sue  and  be  sued,  and  we  know  of  no 
limitation  as  to  time,  except  that  provided 
in  the  general  limitation  laws  of  the  state. 
We  are  told,  however,  that  money  paid 
through  a  mistake  of  law  is  a  voluntary  pay- 
ment, and  cannot  be  recovered  back;  and 
we  are  cited  to  the  case  of  Badeau  v.  U.  S., 

J  130  C.  S.  439,  9  Sup.  Ct.  579,  as  sustaining 
that  doctrine,  but  it  does  not  do  so.  Chief 
Justice  Fuller,  in  that  case,  did  not  place  his 
decision  on  the  ground  that  money  paid  by 
one  officer  of  the  government  to  another  offl-. 
cer  is  a  voluntary  payment  that  cannot  be  re- 
covered back,  but  upon  the  ground  that  the 
claimant  although  retired,  was  still  an  officer 
of  the  army  de  facto,  if  not  de  Jure,  and  for 
that  reason  he  was  entitled  to  the  money  re- 
ceived, and  it  could  not  be  recovered  back, 
and  ex  eequo  et  bono  should  not  be  returned. 
Some  of  the  authorities  cited,  however,  seem 
to  sustain  the  contention  of  the  appellant, 
and  some  authorities  go  so  far  as  to  hold  that 
payments  of  the  money  of  the  public  by  its 
authorized  agent  to  an  officer  on  account  of 
a  mistake  of  law  cannot  be  recovered  back. 
,The  doctrine  is  so  repugnant  to  every  piln- 

^.  ciple  of  Justice  and  common  honesty  that  the 

Matter  cases  do  not,  by  their  reasoning,  com- 

tmend  themselves  to  this  court.    We  cannot 

'consent  to  can?  tlw  doctrine  beyond  settle- 

^enfs   between   private   individuals.    There- 

f  oi«~  «e  inunt.  hold  ttot  payments  made  by 

the  county  commissioners  to  public  officers, 

'  which  are  positively  and  absolutely  forbidden 

by  the  statutes  of  the  state  and  by  the  consti- 

.tution  thereof,  may  l>e  recovered  back.  Both 

E'  ^re  public  officers,  and  it  is  the  duty  of  both 
0  see  to  it  that  the  county  is  not  damaged 
^trough  their  malfeasance,  negligence,  or 
^istak^  The  statute  positively  forbids  the 
cqjiat^  commissioners  to  issue  any  warrant 
-except  it  is  directly  authorized  by  law  (sec- 
tion 1776).  Again,  section  7  of  article  18  of 
the  constitution  provides  as  follows,  to  wit: 
"The  officers  provided  by  section  6  of  this 
article  shall  receive  annually,  as  compensa- 
tion for  their  services  as  follows:  •  »  » 
The  county  assessor  who  is  ex  officio  tax  col- 
lector, not  more  than  three  thousand  dollars 
■ad  OQt  1ms  than  five  hundred  dollars."    The 


case  of  Guheen  v.  Curtis,  2  Idaho,  1151,  31 
Fac.  805,  Is  directly  in  point  In  this  case.  In 
that  case  this  court  said:  "The  maximum 
compensation  to  be  paid  annually  to  the  as- 
sessor and  tax  collector  is,  however,  limited 
by  the  provisions  of  section  7,  art  18,  of  the 
constitution,  to;  the  sum  of  three  thousand 
dollars,  and  he  can  in  n6  event  receive  a 
larger  sum."  Here  is  a  plain  and  positive 
prohibition  by  the  constitution,  which  cannot 
pe  avoided  nor  violated.  To  hold  otherwise 
^"would  open  the  door  to  unlimited  payments 
if  sums  forbidden  by  the  constitution  as  sal- 
aries or  fees  of  public  officers  by  the  county 
commissioners  with  or  without  collusion,  and 
these  payments  retained  under  the  specious 
iretext  that  they  were  voluntary  payments 
nder  a  mistake  of  law.  We  do  not  impute 
ny  fraud  or  misconduct  to  the  assessor  in 
this  case.  He  seems  to  comply  with  the  pro- 
visions of  the  constitution  and  laws  of  the 
state,  except  In  retaining  the  money  of  the 
county  above  the  amount  allowed  him  by  the 
plain  and  positive  provisions  of  the  constitu- 
tion above  quoted.  The  Judgment  of  th» 
court  must  be  affirmed,  and  it  is  so  ordered. 
Costs  awarded  to  respondent 

SULLIVAN  and  HUSTON,  JJ^  concur. 


HODGINS  V.  HARRIS  et  nx.  (WHITE, 

Intervener). 

(Supreme  Court  of  Idaho.     Nov.  80,  1895.) 

APPEALABIiB  JdDOMSHT. 

An  order  fop  a  jndement  is  not  such  a 
final  judgment  as  an  appeal  can  i>e  taken  from, 
under  the  provisionB  of  the  statutes  of  Idaho. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Latab  county; 
W.  G.  Piper,  Judge. 

Action  by  one  Hodgins.  administrator, 
against  Harris  and  wife,  and  White,  inter- 
vener, to  foreclose  a  mortgage.  XY'om  an  in- 
terlocutory order,  plaintiff  appeals.  Dismiss- 
ed. 

Forney,  Smith  &  Moore,  for  appellant  S. 
S.  Denning,  for  Harris  and  wife.  B.  O. 
Nelll  and  J.  C.  Elder,  for  intervener  White. 

HUSTON,  J.  This  is  an  action  to  foreclose 
a  mortgage.  At  the  end  of  the  conclusions 
of  law  found  by  the  district  court  the  follow- 
ing words  appear:  "It  is  ordered  that  after 
deducting  the  payment  to  the  sheriff,  that 
the  iMdance  of  the  proceeds  of  sale  be  paid 
into  court  and  distributed,  by  and  throuj^n 
the  clerk,  in  the  foregoing  order,  and  that 
Judgment  and  decree  be  entered  herein  In 
accordance  with  the  foregoing  findings. 
Done  in  open  court  this  8th  day  of  December, 
1894.  [Signed]  W.  G.  Piper.  Judge."  ThU 
is  not  a  judgment  as  has  been  repeatedly  de- 
cided by  this  court  following  uniform  de- 
cisions of  the  supreme  court  of  California 
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upon  Identical  atatutea.  Dnrant  y.  Comegys, 
2  Idaho,  809,^26  Pac.  755;  Gray  v.  Cederholm, 
2  Idaho,  42,  3  Pac.  12;  Meysan  v.  Cbabrie 
(Cal.)  7  Pac.  634;  Btebblus  v.  Savage  (Mont) 
5  Pac.  278;  Gray  v.  Palmer,  28  Cal.  416;  Mc- 
Kevin  T.  McNevln.  11  Pac.  Coast  Law  3.  92; 
Thomaa  t.  Anderaon,  66  Gal.  43;  Schroder  t„ 
Schmidt,  71  Cal.  389,  12  Pac.  302;  and  many 
others.     Appeal  dismlased,  with  costs. 

HOBOAN,  G.  J.,  and  SULLIVAN,  J.,  con- 
enr. 


PBITCHABD  T.  BUTLBB. 
(Supreme  Conrt  of  Idaho.     Dec.  11,  188B.) 

CHATTBL   HORTOAOB— WBAT  CoSSTITnTEB. 

A  deed  or  bill  of  sale  of  either  real  or 
personal  property,  accompanied  by  a  contempo- 
raneous agreement  for  reconveyance  of  the 
same  upon  payment  of  consideration,  which 
■hows  that  the  conveyance  was  made  to  secure 
indebtedness,  is  in  effect  a  mortgage. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  conrt  Kootenai  coun- 
ty; Alex  Mayhew,  Judge. 

Action  by  Joseph  L.  Pritchard  against 
Benjamin  Butler.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

On  August  9,  1893,  respondent  Pritchard, 
was  indebted  to  Butler,  appellant,  in  the 
sum  of  $285.  To  secure  this  respondent  gave 
appellant  a  bill  of  sale  of  a  certain  store 
building  and  some  personal  property,  and  de- 
livered possession  thereof  to  him.  A  con- 
temporaneous verbal  agreement  was  made 
between  respondent  and  appellant,  that  if 
respondent  would  pay  appellant  said  sum 
of  money,  appellant  would  reconvey  said 
property  to  respondent  and  deliver  the  same 
to  him.  There  was  also  an  agreement,  by 
and  between  Butler  and  one  Ignatz  Weil,  a 
short  time  after  the  malting  of  the  agree- 
ment Ijetween  Butler  and  Pritchard,  that  if 
Weil  should  pay  Butler  the  amount  due  bim 
from  Pritchard,  he  (Butler)  would  convey 
■aid  property  to  Well  to  secure  a  debt  from 
plaintiff  to  Weil.  Weil  never  paid  said 
amount  to  defendant,  and  therefore  nothing 
came  of  the  latter  agreement  The  court 
submitted  questions  to  the  Jury,  on  which 
a  special  verdict  was  rendered,  which  Is  as 
follows:  The  Jury  find:  That  at  the  time 
the  bill  of  sale  of  the  property  was  given  by 
plaintiff  to  Bntler,  it  was  agreed  by  them 
that  on  payment  of  (285  to  Butler  he  (But- 
ler) was  to  convey  the  property  back  to 
Pritchard.  That  after  the  delivery  of  the 
Mil  of  sale.  It  was  agreed  upon  between 
plaintiff  and  defendant  that  on  the  payment 
of  the  said  $285  by  Weil,  Butler  was  to  con- 
vey the  property  to  him  (Weil)  as  security 
for  this  payment  and  other  moneys  due 
Well  from  plaintiff;  bnt  Well  himself  testi- 
flea  that  be  never  paid  anything  to  Butler 
thereon.    The  Jury  further  find  that  Pritch- 


ard paid  said  sum  of  $285  to  Butler  before 
the  commencement  of  this  suit  These  find- 
ings were  adopted  by  the  court  as  the  facta 
In  the  case,  and  a  Judgment  and  decree  en- 
tered thereon  in  which  said  bill  of  sale,  exe- 
cuted on  the  9tb  day  of  August,  1893,  by 
'■pil&lutitt  to  defendant.  Is  declared  to  be  a 
chattel  mortgage.  Said  defendant  Butler  Is 
ordered  to  execute  a  reconveyance  of  the 
said  property  remaining  In  his  hands  to  said 
plaintiff,  Pritchard;  and  the  court  gives 
Judgment  for  $50,  rent  for  use  of  property, 
and  for  $103.70,  costs  of  suit  From  this 
Judgment  and  from  the  order  overruling 
defendant's  motion  for  new  trial,  defendant 
appeals.  ^ 

B.  E.  McFarland,  for  appellant  Chas.  L. 
Heitman,  for  respondent 

MOBGAN,  0.  J.  (after  stating  the  facts). 
Ail  the  assignments  of  error  made  by  appel- 
lant which  are  deemed  material  are  consid- 
ered and  determined  as  follows,  via.:  The 
complaint  sets  forth  the  cause  of  action 
which,  the  facts  show,  existed  at  the  com- 
mencement of  the  suit  in  ordinary  and  con- 
cise language,  and,  as  we  think.  Is  entirely 
sufficient  The  contract  between  Weil  and 
Butler  was  never  compiled  with  by  Weil,  as 
appears  by  bis  own  testimony,  and  was 
therefore  of  no  effect  and  left  the  contract 
between  plaintiff  and  defendant  in  full  force; 
and  any  evidence  relating  to  the  Well  con- 
tract, and  the  remarks  of  the  court  thereon, 
as  to  who  should  keep  the  said  agreement 
were  entirely  immaterial,  and  can  have  no 
effect.  It  was  entirely  proper  for  the  court 
to  submit  the  questions  proposed  to  the  Jury, 
and  to  adopt  their  findings  when  returned, 
if  he  believed  them  to  be  correct  It  was 
properly  an  equity  case,  and  tbe  court  could 
adopt  or  reject  the  findings  of  the  Jury  there- 
on, at  his  discretion.  A  deed  or  bill  of  sale 
of  real  or  personal  property,  made  by  a 
debtor  to  his  creditor,  accompanied  by  a 
contemporaneous  agreement  between  the 
parties  for  a  reconveyance  of  the  property 
upon  payment  of  the  debt  constitutes  a 
mortgage.  See  Kelley  v.  Leachman,  2  Idaho, 
1112,29  Pac.  849;  Jones,  Mortg.  {  20;  Smith 
V.  Smith,  80  Cal.  325,  21  Pac.  4,  and  22  Pac. 
186,  549;  Taylor  v.  McLaIn,  64  Cal.  614,  2 
Pac.  399;  and  a  number  of  authorities  cited 
In  Kelley  v.  Leachman,  supra.  The  evidence 
of  the  making  of  this  contemporaneous 
agreement  to  reconvey  the  property  upon 
payment  Is  conclusive,  as  testified  to  by  both 
plaintiff  and  defendant  The  evidence  as  to 
the  payment  of  the  $285  by  plaintiff  to  de- 
fendant Is  conflicting,  and  In  such  cases 
this  court  must  receive  the  verdict  of  the 
Jury  and  the  findings  of  the  court  as  con- 
clusive. The  Judgment  of  the  lower  court 
Is  affirmed,  with  costs  to  respondent 

SULLIVAN  and  HUSTON,  JJ.,  concur. 
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DBRNHAM  et  al   t.  LIBUALLBN. 
(Supreme  Gonrt  of  Idaho.     D«c.  14,  1896.) 

APPLICATIOK  to  8BTTI.B  BlU.  Or  EZCEPTtONB. 

Where  an  application  ia  made  to  this 
court  to  settle  exceptions  under  section  4432, 
Eev.  St.,  and  paragraph  1,  rule  12,  of  the  rales 
of  this  court  (32  Pac  vii.),  and  the  applicant 
prays  to  have  such  exceptions  as  are  set  out  in 
his  Exiiibit  No.  7,  and  fails  to  submit  inch  ex- 
hibit, the  court  has  nothing  to  act  on,  and  the 
application  will  be  denied. 
(Syllabua  by  the  Court.) 

Action  by  Henry  Dernham  and  others 
against  A.  A.  Ueuallen.  Application  by  de- 
fendant to  have  his  bill  of  exceptions  settled. 
Denied. 

A.  A.  Lieuallen  and  James  W.  Reld,  for 
petitioner.  Forney,  Smith  &  Moore,  for  re- 
spondents. 

SULLIVAN,  J.  This  Is  a  petition  for  the 
allowance  of  a  bill  of  exceptions,  claimed  to 
have  been  brought  under  the  provisions  of 
section  4432,  Rev.  St,  for  the  allowance  of  a 
bill  of  exceptions  on  behalf  of  the  defendant. 
Paragraph  1,  mle  12,  of  the  mles  of  this  court 
(82  Pac.  Til.),  provides  that  the  petition  must 
be  filed  with  the  clerk  of  this  court  within 
SO  days  after  such  refusal,  and  a  copy  of  the 
petition  served  npon  the  adverse  party,  and 
that  the  facts  may  be  presented  by  certified 
copies  of  the  record,  stenographer's  notes  du- 
ly verified,  or  affidavits,  and,  if  necessary, 
wnl  testimony.  The  petition  was  served  and 
filed  in  proper  time.  The  petition  is  submit- 
ted without  brief  or  oral  argument  on  behalf 
of  either  of  the  parties.  The  petitioner  prays 
for  the  settlement  of  his  bill  of  exceptions, 
"tiB  set  out  in  Exhibit  No.  7,  herewith  sub- 
mitted," and  tails  to  submit  said  exhibit. 
There  are  only  six  exhibits  submitted  with 
the  petition,  numbered  from  1  to  8.  The  pro- 
posed bill  of  exceptions  is  neither  of  the  six. 
We  therefore  cannot  settle  the  proposed  bill 
of  exceptl<Mis,  for  the  reason  that  it  is  not  be- 
fore us.  The  application  is  not  allowed,  for 
that  reason. 

MORGAN,  a  X,  and  HUSTON,  J.,  concur. 


GUTNN  V.  McDANBLD. 

(Supreme  Court  of  Idaho.  Dec.  30,  1805.) 
Sbbtics  or  WaiT  —  FKiviLxaE  or  Konrbsidenx. 
M.,  being  a  nonresident,  in  attendance 
upon  a  term  of  the  United  States  circuit  court 
for  the  diRtrlct  of  Idaho  as  plaintiff  in  a  suit 
brought  by  him  against  G.,  a  resident  of  Idaho, 
was  not  exempt  from  service  of  a  summons  in 
an  action  commenced  by  G.  against  him  in  the 
district  court  of  Idaho. 

(Syllabus  by  the  Conrt> 

Appeal  from  district  court,  Bannock  coun- 
ty;  D.  W.  Standrod,  Judge. 

Action  by  H.  G.  Guynn  against  D.  H.  Mc- 
Daneld.  From  a  Judgment  quashing  serv- 
ice of  summons,  plalntitC  appeals.    Reversed. 


Ebiwley  ft  Pnckett  and  Reeves  ft  Terrell, 
for  appellant  B.  M.  Allison,  Jr.,  and  Gea 
H.  Stewart,  for  respondent 

HUSTON,  J.  This  la  an  appeal  from  an 
order  and  jndgment  of  the  district  court  for 
Bannoek  county  anaablns  service  of  sum- 
mons. Defendant  is  a  resident  of  the  state 
of  lUincris,  and  while  attending  the  United 
States  circuit  court  at  Boise  City,  in  this 
state,  as  plaintiff  in  a  suit  which  be  bad 
brought  against  the  plaintUI,  was  served 
with  summons  In  this  action  brought  against 
him  by  plaintiff.  The  only  question  before 
us  Is,  is  a  nonresident  plaintiff  exempt  from 
service  of  summons  in  a  civil  suit  while  in 
attendance  upon  a  court  within  this  state  as 
plaintiff?  This  question  baa  frequently 
been  before  the  courts  of  this  eoontty,  both 
state  and  federal;  and,  while  there  bas  been 
pretty  general  uniformity  in  the  decisions  of 
the  federal  courts,  those  In  state  courts  have 
been  almost  distractlngly  variant 

Rev.  St  {  4123,  provides  under  title  4,  '^f 
the  Place  of  Trial  of  Civil  Actions,"  inter 
alia,  as  follows:  "If  none  of  the  defendants 
reside  In  the  state,  or,  If  residing  in  this 
state,  the  county  In  which  they  reside  Is  un- 
known to  the  plaintiff,  the  same  may  b« 
tried  in  any  county  which  the  plaintifl  may 
designate  In  his  complaint,  and  if  the  de- 
fendant is  about  to  depart  from  the  state  such 
action  may  be  tried  In  any  county  where 
either  of  the  parties  reside  or  service  Is  had." 
Section  4143  provides  that  "the  summons 
may  be  served  by  the  sheriff  of  the  county 
where  the  defendant  is  found,"  etc.  These, 
we  believe,  aro  all  the  provisions  of  our 
statute  pertinent  to  this  question.  The  first 
case  cited  in  the  brief  of  counsel  for  respond- 
ent Is  that  of  Mitchell  v.  Circuit  Judge,  63 
Mich.  541, 19  N.  W.  176.  This  was  the  case 
of  a  resident  of  the  state,  who,  while  attend- 
ing court  in  a  county  other  than  that  of  his 
residence,  was  served  with  process  in  a  civil 
suit  The  decision  was  based  largely  upon 
the  fact  that  the  party  was  a  necessary  wit- 
ness, although  Judge  Cooley,  it  is  true,  uses 
the  following  language  in  his  decision: 
"Public  policy,  the  due  administration  of  Jus- 
tice, and  protection  to  parties  and  witnesses, 
alike  demand  it  There  would  be  no  ques- 
tion about  it  if  the  suit  had  been  commenced 
by  arrest;  but  the  reasons  for  exemption 
are  applicable,  though  with  somewhat  less 
force,  in  other  cases  also."  Primarily,  we 
think,  the  exemption  extended  only  to  cases 
of  arrest,  and  was  applicable  only  to  the  case 
of  witnesses.  An  examination  of  the  au* 
thoritles  cited  by  Judge  Cooley  in  Mitchell 
V.  Circuit  Judge,  supra,  will  show  that  a 
large  majority  of  them  arose  in  cases  of  wit- 
nesses. Still,  In  those  courts  where  the  rule 
contended  for  by  respondent  has  been  recog- 
nized, it  has  very  generally  been  extended 
to  parties  as  well  as  to  witnesses.  In  Wil- 
son V.  Donaldson,  117  Ind.  356,  20  N.  E.  280, 
in  the  case  of  a  nonresident  defendant  soed 
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vhile  retnralng  tntn  attending  a  suit 
tkroogbt  against  him  by  the  same  plalntUI  In 
the  state  of  Indiana,  the  court  says:  "The 
contention  of  appellant's  counsel  is  that  the 
fact  that  the  appellee  was  In  Indiana,  In  at- 
tendance upon  court  as  a  party  to  an  action 
-which  he  bad  brought  against  him,  and  for 
the  purpose  of  testifying  as  a  -witness,  does 
not  entitle  him  to  avoid  the  summons  served 
upon  him  -while  in  this  state.  Our  statute  is 
broad  enough  to  sustain  this  contentlMi  if 
we  take  it  apart  from  all  the  other  rules  of 
the  la-w,  for  It  provides  that  in  cases  of  non- 
residents an  action  may  be  commenced  and 
summons  served  in  any  county  where  they 
may  be  found.  But  a  statute  Is  not  to  be 
isolated  from  the  great  body  of  the  law  of 
which  it  forms  a  part  On  the  contrary,  it 
Is  to  be  taken  as  forming  part  of  one  great 
Cjstem,  and  Is  to  be  construed  with  refer- 
ence to  co-ordinate  rules  and  statutes."  We 
confess  that  such  a  rule  of  construction 
seems  to  us  something  more  than  novel;  it 
ia  startling.  It  is  not  predicated  upon  any 
mle  of  pail  materia,  but  is,  it  seems  to  us, 
in  conflict  -with  those  elementary  principles 
-wlilch  recognisie  the  definitive  distribution  of 
governmental  power  in  both  our  state  and 
federal  systems.  If  courts  can  set  aside  the 
IK>8itive  provisions  of  a  statute  upon  the 
specious  plea  that  It  is  not  in  accordance 
with  the  couit's  idea  of  "the  eternal  fitness 
of  things,"  as  applied  to  legislation,  it  is 
difficult  to  conceive  the  limit  of  Judicial  pow- 
er through  the  medium  of  construction. 
Great  as  is  our  respect  for  the  court  from 
which  this  decision  emanates,  we  cannot  ac- 
cept ita  conclusions  in  this  matter.  Neither 
are  we  able  to  concur  in  the  view  of  Judge 
Gooley  as  expressed  In  Mitchell  T.  Circuit 
Judge,  supra.  In  support  of  the  same  rule, 
that  "public  policy,  the  due  administration 
of  Justice,  and  protection  to  parties  and  wit- 
nesses, alike  demand  it."  Let  us  see.  We 
will  suppose  that  In  a  given  case  a  creditor, 
resident  of  the  state  of  Illinois,  sue^  a  debt- 
or, citizen  of  the  state  of  Idaho,  In  the  courts 
of  Idaho.  The  debtor,  we  -will  suppose,  has 
a  meritorious  cause  of  action  against  the 
creditor,  but  it  ia  of  a  character  not  permis- 
sible under  the  rules  of  practice  to  be  liti- 
gated In  the  suit  instituted  by  the  creditor, 
and  the  debtor  is  presumably  too  poor  to  en- 
ter upon  the  assertion  of  his  rights  In  a  suit 
which  would  Involve  the  expense  of  taking 
his  witnesses  from  Idaho  to  Illinois,  and  sup- 
porting them  there  during  what  the  wealthy 
creditor  might  make  interminable  litigation. 
Would  not  this  be  a  palpable  denial  of  Jus- 
tice? Tlie  nonresident  has  sued  his  debtor 
in  a  forum  selected  by  himself  wherein  to 
enforce  his  claimed  rights,  but  he  will  not 
submit  to  have  the  claims  of  his  debtor  ad- 
judicated in  the  same  forum.  Why?  Be- 
cause, by  compelling  him  to  seek  another 
forum,  be  tl>ereby  subjects  him  to  conditions 
wlilcb  simply  amount  to  a  defeat  of  his 
elaims.     If  the  eoorts  of  Idaho  can,  in  the 


opinion  at  a  HUgant,  protect  his  rights  in 
one  case.  It  would  seem  that  they  ought  to 
be  equally  adequate  in  another.  We  are 
tardy  in  recognizing  a  rule  -which  seems  to 
us  capable  of  being  wrested  to  the  Infiiction 
of  such  palpable  injustice,  more  especially  as 
our  statutes  admonish  us  thus:  "Revised 
statutes  establish  the  law  of  this  state  re- 
specting the  subjects  to  which  they  relate, 
and  their  provisions  and  all  proceedings  un- 
der them  are  to  be  liberally  construed  with 
a  view  to  effect  their  objects  and  promote 
Justice."    Rev.  St  {  4. 

While  it  may  be  conceded  that  periiaps,  in- 
cluding the  decisions  of  the  federal  courts,  a 
majority  of  decisions  are  contrary  to  our 
view,  still  we  are  "sustained  and  soothed" 
by  the  r^ectlon  that  our  position  has  the 
support  and  concurrence  of  very  many  of 
the  most  highly  esteemed  courts  of  the  coun- 
try. Say  the  supreme  court  of  Rhode  Island 
in  discussing  the  rule  under  consideration, 
in  Baldwin  v.  Emerson,  IS  AU.  83:  "We 
think  it  would  rarely  happen  that  the  atten- 
tion of  a  nonresident  plaintiff  or  defendant 
would  be  so  distracted  by  the  mere  service 
of  a  summons  from  the  immediate  business 
in  hand  in  prosecuting  or  defending  a  pend- 
ing suit  that  the  Interests  of  Justice  would 
suffer  in  consequence,  or  tiuit  the  liability  to 
such  service  would  often  deter  them  from 
prosecuting  or  defending  their  Just  claims  or 
rights.  The  reasons  assigned  for  the  exemp- 
tion would  apply  equally  as  well  to  resident 
as  to  nonresident  suitors,  and  it  has  never 
been  deemed  necessary  to  exempt  resident 
suitors  from  the  service  of  a  summons  so 
far  as  we  have  been  able  to  find,  except  in 
the  single  state  of  Pennsylvania.  We  think 
these  reasons  are  fanciful,  rather  tlian  sub- 
stantial." See,  also,  GapweU  v.  Sipe  (R.  I.)  23 
Atl.  14;  Bishop  v.  Vose,  27  Cona  1;  Chris- 
tian T.  WiUiams  (Mo.  Sup.)  20  S.  W.  96;  Bais- 
ley  V.  Balsley  (Mo.  Bup.)  21  8.  W.  29;  Mul- 
len V.  Sanborn  (Md.)  29  AtL  522;  Page  v. 
Randall,  6  Cal.  82. 

The  order  and  Judgment  of  the  district 
court  are  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

MORGAN,  0.  J.,  and  SULLIVAN,  J,  con- 
cur. 


PBNOB  T.  LBMP. 

(Supreme  Court  of  Idaho.     Dec.  13,  1895.) 
Appeal — Di8hi8bal — Issuffioibnct  of  Tkan- 

BCRIPT. 

Where  the  transcript  fails   to  show   a 
compliance  with  the  proviBions  of  the  statute  or 
the  rules  of  this  court  In  the  matter  of  appeals, 
the  appeal  will  be  dismissed. 
(Syjlabus  by  the  Court.) 

Aiipeal  from  district  court,  Ada  county;  B. 
Nugent,  Judge. 

Action  by  Joseph  C.  Pence  against  John 
Lcmp.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Dismissed. 
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3.  H.  Richards,  O.  B.  Jackson,  J.  R.  Wester, 
and  Hawley  &  Fnckett,  for  appellant  Geo. 
H.  Stewart  and  W.  B.  Borab,  for  respond- 
eat. 

HUSTON,  3.  This  Is  a  motion  to  dismiss 
the  appeal.  The  grounds  upon  which  the 
motion  Is  based  are  numerous,  and,  we 
think.  In  every  instance  well  taken.  In 
fact,  there  seems  to  have  been,  either 
through  negligence  or  misapprehension,  a 
complete  abnegation,  in  the  taking  of  this 
appeal,  not  only  of  the  rules  of  this  court 
but  of  the  provisions  of  the  statutes.  It  ap- 
pears from  the  record  that  there  was  never 
any  engrossment  of  the  statement,  or  settle- 
ment thereof.  There  appears  in  the  record 
the  following:  '*Tbe  foregoing  statement  on 
motion  for  a  new  trial  is  hereby  settled  and 
allowed,  and  ordered  filed.  [Signed]  B.  Nu- 
gent, Judge."  This  appears  at  the  end  of 
some  37  pages  of  "proposed  amendments  to 
the  statement  of  plaintiff  on  motion  for  a 
new  trial,"  which  proposed  amendments  are 
entirely  disconnected  from  what  purports 
to  be  the  "statement  of  appellant  on  motion 
for  a  new  trial."  What  was,  or  was  intend- 
ed to  be,  settled  by  the  said  indorsement  by 
the  district  Judge?  God  and  himself  may 
know;  but  neither  has,  either  by  endowing 
us  with  retrospective  vision,  or  enlighten- 
ing us  through  the  record,  given  this  court 
any  basis  for  an  opinion  therein.  The  notice 
of  appeal  was  filed  and  served  January  11, 
1895.  The  transcript  was  filed  October  12, 
1895.  Rule  27  (32  Pac.  xl.)  requires  tran- 
script to  be  filed  within  60  days  after  appeal 
Is  perfected.  This  time  may  be  extended 
by  any  justice  of  this  court  upon  proper  ap- 
plication In  proper  time.  No  application  for 
an  extension  of  time  was  ever  made  in  this 
case.  If  there  was  ever  a  bona  fide  Inten- 
tion to  take  an  appeal  In  this  case,  it  haa 
most  signally  failed.  The  motion  to  dismiss 
Is  allowed,  with  costs. 

MORGAN,  0.  J.,  and  SULLIVAN,  J,  con- 
cur. 


BAKER  V.  SCOTT. 
(Supreme  Court  of  Idaho.     Dec.  80,  1895.) 
OmoiAi.  Ballots — Corrrotion  or  DBraors— 

ESTOPPSL. 

Where  a  candidate  for  a  county  oflSce 
neglects  to  have  an  alleged  defect  in  the  official 
ballot  corrected  as  provided  by  section  69  of 
the  electioii  laws  of  this  state,  he  cannot,  after 
the  election  is  had,  and  he  finds  himself  defeat- 
ed, raise  the  objection  that  the  name  of  the 
successful  candidate  was  improperly  placed  up- 
on the  official  ballot 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Bannock  coun- 
ty; D.  W.  Standrod,  Judge. 

Action  by  John  S.  Baker  against  John  Scott 
to  try  title  to  office.  Judgment  for  defend- 
ant   Plalntur  appeals.    Affirmed. 


S.  O.  Winters,  D.  O.  Lockwood,  Stewart  & 
Deltrlcb.  Bdgar  Wilson,  and  Geo.  M.  Parsons, 
Atty.  Gen.,  for  appellant.  Eden  &  Warner 
and  W.  0.  Love,  for  respondent. 

HUSTON,  J.  This  U  an  action  brought  by 
the  plaintiff  against  the  defendant  to  try  the 
right  to  the  office  of  clerk  of  the  district  court 
and  ex  officio  auditor  and  recorder  for  the 
county  of  Bannock.  At  the  regular  biennial 
election  held  in  this  state  on  November  6, 
1894,  the  plaintiff  was  the  nominee  of  the 
Republican  party  of  Bannock  county,  and  bis 
name  was  placed  upon  the  official  ballot  as 
such.  The  defendant  was  the  nominee  of 
the  Democratic  party  for  said  office,  and  was 
also  nominated  by  the  People's  party  and  by 
the  Taxpayers'  party  for  the  same  office,  and 
his  name  appeared  upon  the  official  ballot  of 
said  county  as  the  candidate  of  each  of  said 
parties  for  said  office.  At  the  said  election 
the  plaintiff  received,  according  to  the  official 
canvass  of  the  votes  cast  at  said  election  for 
said  office,  545  votes,  and  the  defendant  re- 
ceived 818  votes.  It  Is  claimed  by  plaintiff 
that  the  votes  cast  for  the  defendant  as  the 
candidate  of  the  People's  party,  being,  as 
found  b^  the  district  court,  275  votes,  and 
those  cast  for  defendant  by  the  Taxpayers' 
party,  being,  as  found  by  the  district  conrt, 
46  votes,  should  not  have  been  included  or 
counted  in  the  official  canvass,  for  the  rea- 
son that  said  defendant's  name  as  a  candidate 
for  said  ot&ce  was  placed  upon  said  official 
ballot  as  the  candidate  of  said  People's  party 
and  said  Taxpayers'  party  irregrularly,  and 
in  contravention  of  the  provisions  of  the  elec- 
tion law  of  this  state.  It  appears:  That  on 
the  15th  day  of  September,  ISM,  the  People's 
party  of  Bannock  county  held  a  convention 
for  the  purpose  of  placing  in  nomination  can- 
didates for  the  various  county  offices  to  be 
voted  for  at  said  election.  That  said  conven- 
tion left  the  nomination  for  clerk  of  the  dis- 
trict court  of  said  county  vacant,  and  that 
said  conyentlon,  while  In  session,  duly  as- 
sembled for  the  purpose  herein  mentioned, 
passed  this  resolution:  "Resolved,  that  a  spe- 
cial committee  of  three  be  elected  who  are 
authorized  to  fill  all  vacancies  on  the  ticket" 
That  said  resolutlcm  was  adopted  by  said  con- 
vention, and  Frank  Walton,  Frank  H.  Mur- 
phy, and  W.  F.  Fisher  were  elected  as  socb 
committee.  That  said  committee  organised 
by  the  election  of  W.  F.  Fisher  as  chairman 
and  Frank  H.  Murphy  as  secretary.  Subse- 
quently, and  within  the  time  prescribed  by 
the  statute,  such  nomination  was  duly  certi- 
fied by  the  chairman  and  secretary  of  said 
committee  to  the  auditor  of  said  county  of 
Bannock,  together  with  the  other  nominees 
of  said  party  for  county  offices  of  said  coun- 
ty. It  Is  contended  by  the  plaintiff  that  said 
resolution  of  the  People's  party  convention 
gave  no  power  or  authority  to  said  commit- 
tee to  certify  the  name  of  the  defendant  to 
the  auditor  of  said  county,  or  authorize  said 
auditor  to  place  the  name  of  defendant  upon 
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the  official  ballot  of  said  connty  as  the  can- 
didate of  the  People's  party  for  said  office. 
It  to  contended  by  counsel  for  appellant  that 
under  the  proyialons  of  section  34  of  the  elec- 
tion law  of  1891  snch  committee  has  no  pow- 
er to  fill  any  vacancy  that  is  not  made  or 
caused  by  the  death  or  declination  of  a  can- 
didate previously  nominated  by  the  conven- 
tion. Perhaps  a  strict  technical  construction 
of  section  84  might  support  this  contention 
onder  certain  circumstances,  but  when  we 
consider  this  law  in  the  light  expressed  by 
an  authority  cited  by  apijellant,  viz.:  "The 
main  purpose  of  the  law  evidently  is  to  ena- 
ble voters  to  express  their  real  wishes  by 
their  ballots,  freed  entirely  from  the  Influ- 
ences which  might  tend  to  corrupt  (m*  intimi- 
date them,  and  also  to  provide  for  prlntinir 
and  distributing  at  public  expense  ballots 
which  will  afford  all  politieal  parties,  and  e«n- 
tiderabie  groupt  of  eUetori,  a  fair  opportunity 
to  Tole  for  the  eandidaiei  of  their  choice"  (the 
ItaUcB  are  outs),— we  may  well  doubt  wheth- 
er the  construction  extended  for  by  appel- 
lant's counsel  should  be  entertained.  Va- 
cancies may  occur  in  the  nominations  of  po- 
litical parties  from  various  causes,  entirely 
consistent  with  h(mesty  of  purpose  on  the 
part  of  the  convention,  and  a  just  and  com- 
mendable desire  on  their  part  to  sabserve 
the  best  interests  of  the  people.  Talte,  for 
Instance,  the  case  cited  by  counsel  for  tlie 
appellant  in  their  last  brief,  to  wit,  that  of 
the  Prohibition  party's  last  state  convention 
In  this  state.  Kow,  we  all  know  what  is  the 
primary  and  anderlying  principle  of  that  par- 
ty, and  In  declining  to  place  upon  their  ticket 
any  candidates  for  the  offices  of  Judge  of  the 
■opreme  court  and  attorney  general  they  un- 
doabtedly  considered  that  they  were  acting 
for  the  best  interests  of  their  party  and  of 
the  ];>eople,  presumably  In  view  of  the  fact 
that  the  candidates  for  those  offices  on  the 
RepnbUcan  ticket  were  such  known  and  pal- 
pable exponents  of  the  fundamental  princi- 
ples of  the  Prohibltioa  party  that  any  nomi- 
nations by  them  would  not  only  be  invidious, 
bat  an  act  of  sapererogatioW  Cocmsel  for 
appellant.  In  their  brief,  seem  to  Intimate 
that  their  contention  is  snpimrted  by  the 
English  decisions  upon  similar  statutes.  In 
this  counsel  are  in  error,  we  think.  In  their 
application  of  the  rule  of  the  English  statute 
to  this  case.  It  Is  provided  by  35  &  36  Vict 
aSTZ),  amended  In  1875  by  38  &  39  Vict  p. 
283,  c.  40,  f  1,  that  the  returning  officer  shall 
de<dde  on  the  validity  of  every  objection 
made  to  a  nominatiou  paper,  and  his  deci- 
sion, U  disallowing  the  objection,  shall  be 
final,  but,  if  allowing  the  same,  shall  be  sub- 
ject to  reversal  on  petition  questioning  the 
election  or  return.  It  will  be  seen  that  in 
England  the  erroneous  placing  of  a  name  up- 
on the  ballot,  though  not  corrected  before 
election,  is  not  permitted  to  work  the  disfran- 
chisement of  the  voter 

Mnch  seal  to  manifested  and  much  space 
occupied  in  the  brief  of  counsel  In  picturing 


the  fearful  resnlta  attendant  opon  any  but 
the  strictest  construction  of  the  statutes  un- 
der consideration,  and  yet  we  are  constrain- 
ed to  think  that  the  agonizing  fear  of  counsel 
in  that  behalf  to  a  little  overstrained.  We 
have  always  been  under  the  Impression  that, 
however  divergent  the  fact  might  sometimes 
be,  our  government  to  predicated  uiMn  the 
theory  that  the  American  people  were  capa- 
ble of  self-government,  and  our  election  tow 
seems  to  comprehend  intelligence  and  edu- 
cation In  the  voter,  sufficient  to  enable  him 
to  read  the  names  on  the  ballot,  for  he  is  re- 
quired to  designate  the  candidate  for  whom 
he  desires  to  vote  by  ptodng  a  cross  opposite 
the  name  of  such  candidate,  and  this  he 
most  do  without  assistance  extraneous  of 
the  ballot  itself.  Under  the  old  system  of 
voting,  the  apprehension  of  counsel  was  that 
some  voter  might  be  deceived  by  the  ptoclng 
of  the  namie  of  a  candidate  npon  more  than 
one  place  upon  the  ballot;  but  it  does  seem 
to  me  that  the  danger  of  such  deception  is 
reduced  to  the  minimum  under  a  system 
which  requires  the  voter  to  read  upon  the 
ballot  the  name  of  every  candidate  he  would 
vote  for,  and  distinguish  the  same  by  a  cer- 
tain prescribed  mark.  Of  course,  there  al- 
ways has  been,  and  there  always  will  be, 
until  Integrity  becomes  a  more  prominent 
factor  In  party  politics  than  it  ever  lias  been 
In  thto  country,  found  means  whereby  voters 
may  and  will  be  deceived.  All  leglstotlon 
upon  this  subject  ought  to  be  directed  to  the 
protection  of  the  voter,  not  only  from  intim- 
idation and  corruption,  but  from  deceit;  but 
such  means,  when  provided,  ought  not  to 
be  so  construed  as  to  work  the  disfranchise- 
ment of  the  honest  and  innocent  voter.  Says 
the  supreme  conrt  of  Missouri  In  the  case  of 
Bowers  t.  Smith,  20  S.  W.  101:  "So  that  the 
langnage  of  section  4772  (Rev.  St  Mo.  1889) 
forbidding  other  ballots  than  those  printed 
by  the  res];>ective  clerks  of  the  county  courts 
according  to  the  provisions  of  this  article  to 
be  cast  or  counted,  obviously  carries  no 
such  meaning  as  to  nullify  ballots  printed 
by  county  clerks  as  directed  by  the  tow,  and 
cast  by  voters  in  conformity  thereto,  bnt  in- 
correctly made  np  beforehand  by  the  secre- 
tary of  state  or  the  county  clerk  by  errone- 
ously admitting  some  candidate's  name  to 
a  ptoce  on  the  ballot  The  suffrage  to  re- 
garded with  jealous  solicitude  by  a  free  peo- 
ple, and  should  be  so  viewed  by  those  in- 
trusted with  the  mighty  power  of  guarding 
and  vindicating  their  sovereign  rights.  Such 
a  construction  of  a  tow  as  would  permit  the 
dtofranchisement  of  torge  bodies  of  voters 
because  of  an  error  of  a  single  official  should 
never  be  adopted  where  the  language  in 
question  to  fairly  susceptible  of  any  other." 
With  thto  view  we  are  in  full  accord,  while 
it  must  be  conceded  that  some  of  the  earlier 
decisions,  notably  in  the  case  of  Price  v. 
Lush  (Mont)  24  Pac.  749,  hold  to  a  strict 
construction  of  these  statutes;  but  that  rule 
no  longer  obtains.    We  have  notion  cited 
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to,  nor  hava  °we  fcnmd,  any  «BBe  Blnce  Prl<!e 
V.  Lush  (and  that  case  has  since  been  over- 
ruled by  the  court  that  rendered  the  deci- 
sion). In  Stackpole  v.  Hallahan  (Mont.)  40 
Pac.  80,  which  supports  the  contention  here- 
in, counsel  for  appellant  cite  with  a  decree 
of  confidence  the  case  of  lAcas  t.  Rlngsmd 
(S.  D.)  53  N.  W.  426.  '  An  examination  of 
this  case  shows  that  the  proceedings  therein 
were  prior  to  the  Issuing  of  the  official  bal- 
lot, and,  of  course,  before  the  election.  The 
decision  In  that  case  did  not  involye  the 
question  of  the  disfranchisement  of  a  large 
number  of  electors  on  account  of  the  failure 
of  some  official  to  comply  with  all  the  duties 
of  the  statute  in  the  preparation  and  print- 
ing of  the  Official  baUot  The  action  in  Lncas 
V.  Ringsrud  was  mandamus  to  require  the 
secretary  of  state  to  pr^are  the  official  bal- 
lot in  compliance  with  what  were  claimed 
to  be  the  provisions  of  the  statute.  Section 
59  of  our  law  concerning  elections  and  elect- 
ors provides  that:  "Whenever  It  shall  ap- 
pear that  an  error  or  omission  has  occurred 
In  the  publication  of  the  names  or  descrip- 
tions of  the  candidates  nominated  for  office, 
or  in  printing  of  the  tickets,  the  probate  court 
of  the  county  may  upon  application  of  any 
elector,  by  order  require  the  county  auditor 
or  municipal  clerk  to  correct  such  error,  or 
show  cause  why  such  error  should  not  be 
corrected."  This  or  a  similar  provision  ob- 
tains In  all  of  the  statutes  predicated  upon 
what  is  known  as  the  "Australian  Ballot 
Law,"  and  It  has,  we  believe,  been  uniform- 
ly held  under  such  statutes  that,  where  a 
party  neglects  to  avail  himself  of  this  pro- 
vision, he  cannot,  after  awaiting  the  result 
of  the  election,  and  finding  himself  defeated 
at  the  polls,  seek  to  defeat  the  expressed 
win  of  the  voters  upon  the  technical  error  of 
an  officer,  which  he  might  have  had  correct- 
ed had  he  invoked  the  proYlsIons  of  the 
statute  at  the  proper  time.  Bowers  v.  Smith 
(Mo.  Sup.)  ao  S.  W.  103,  and  cases  therein 
cited.  The  eqnity  and  righteouaness  of  this 
role  must,  we  think,  be  apparent  to  any  mind 
not  warped  by  the  eeal  of  partisanship.  The 
plaintlS  had  abundant  opportunity,  under 
the  law,  to  have  any  of  the  alleged  errors  In 
the  ballot  corrected  before  the  Section,  and, 
having  neglected  to  avail  himself  thereof,  he 
cannot  now  be  heard  to  urge  such  objections 
when  their  recognition  would  avail  not  only 
to  defeat  the  express  wIU  of  the  voters,  but 
to  disfranchise  hundreds  of  legal  voters.  It 
may  well  be  doubted  whether,  had  the  result 
of  tlie  election  been  different,  we  would  have 
heard  such  a  eealous,  eloquent,  and  volnml- 
nous  appeal  for  a  strict  construction  of  the 
statutes  as  is  presented  on  behalf  of  the 
plaintiff. 

The  somewhat  vindictive  attack  of  connsel 
open  the  aseemblage  of  citizens  who  met  at 
HcOammon,  and  who  are  denominated  in  the 
brief  as  the  "Taxpayers'  Party,"  while  it 
might  pass  muster  in  a  political  stump 
q^eech,  can  hardly  be  accepted  by  any  court 


as  argnment  It  Is  tme,  there  were  not  a 
great  many  people  present,  but  the  statute, 
although  in  my  opinion  it  contains  much 
that  had  better  been  left  out,  does  not  as- 
same  to  prescribe  any  number  of  people 
requisite  to  constitute  "a  convention  or  pri- 
mary meeting"  under  the  statate.  The  lan- 
guage of  the  statate  Is  as  follows:  "A  con- 
vention or  primary  meeting  within  the  mean- 
ing of  this  act.  Is  an  organized  assemblage  of 
electors  or  delegates  representing  a  political 
party  or  principle."  Election  Law  1801,  | 
25.  But  the  learned  counsel  for  the  appel- 
lant tell  us  that  the  convention  of  the  Tax- 
payers' party  of  Bannock  county  did  not  rep- 
resent any  political  party  or  i>rlnclple,  and 
therefore  the  votes  cast  for  defendant  by 
that  party  should  not  be  counted.  Perhaps 
the  learned  counsel,  or  some  one  of  them, 
can  tell  us  what  political  principle  except  "to 
get  there"  is  ever  Involved  in  a  county  con- 
vention for  the  nomination  of  candidates  for 
county  offices.  The  desire  for  office  may 
have  existed  in  the  minds  and  hearts  of  the 
citizens  assembled  at  McOammon,  and  its  in- 
tensity or  honesty  is  not  to  be  gauged  by  the 
chances  of  their  hopes  ending  in  fruition. 
Numbers  do  not  control  in  this  matter. 
"Brute  force  is  many,  mind  only  ona"  It 
was  a  convention  or  primary  meeting  under 
the  statute,  and  the  nominees  were  entitled 
to  a  place  upon  the  official  ballot. 

The  question  presented  by  the  record  \h 
one  of  much  imirartance  to  the  people  of  this 
state,  and  we  have  endeavored  to  give  it  the 
consideration  dne  to  its  Importance,  and  we 
are  constrained,  under  what  we  conceive  to 
be  a  correct  interpretation  of  the  law,  and 
a  proper  recognition  of  its  aim  and  the  par- 
poses  and  objects  sought  to  be  attained  by- 
its  enactment,  to  affirm  the  Judgment  of  the 
district  court,  and  we  are  confident  that  in 
so  doing  we  are  in  accord  with  nearly,  if  not 
quite,  all  the  more  recent  anthoritles.  The 
Judgment  of  the  district  coort  is  affirmed, 
with  costs. 

SULLIVAN,  t.  I  concur  in  the  condvsIOB 
reached  in  the  opinion  of  Mr.  Justice  HUS- 
TON on  the  ground  tliat  if  tlie  nomlnatlOD 
of  Scott  by  the  committee,  and  placing  tOr 
name  on  die  Populist  ticket,  was  contraty  to 
law,  the  appellant  shonld  have  made  appli- 
cation to  have  the  same  cotreeted  before  the 
dfection. 

MORGAN,  0.  J.  I  concor  in  the  afflmaui£» 
of  the  judgment  of  the  court  below. 


rRANE  V.  SNOW  et  «L 
(Snpreme  Oonrt  of  Wyoming.     Jan.  IB,  1896.) 

PXKTIES  TO  NOTK — NOTICI  Or  SCRBTTSHIP. 

The  fact  that  a  hnshand  negotiated  the 
loan  for  which  he  and  his  wife  executed  their 
note  and  mortKage  as  principals,  and  that  he 
received  the  money,  is  not  notice  to  tkird  jjier- 
Bons  that  the  wife  signed  as  ■niQty. 
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On  petltliM  f»F  rehearing.    DesleA. 
For  fonu«r  report,  see  42  Pac.  484. 

CONAWAT.  X  It  is  urged  on  behalf  of 
defendants  in  error  that  evidence  that  Edgar 
P.  Snow  negotiated  the  loan  for  which  he 
and  Elizabeth  Snow  executed  their  note  and 
mortgage  as  prindpala,  and  that  he  received 
the  money,  la  safflcient  to  support  a  finding 
by  the  trial  court  that  plalntiflT  In  error  had 
notice  tiiat  Elizabeth  Snow  really  executed 
tite  note  and  mortgage  as  surety  for  Edgar 
P.  Snow.  Such  Is  not  our  opinion.  Such 
facts  are  consistent  with  suretyship  or  non- 
suretyship,  and  furnish  no  Intimation  as  to 
which  is  the  fact,  or  that  the  written  instm- 
ments  are  different  from  what  they  purport 
to  be.  The  order  made  on  tbe  former  bear- 
ing win  not  be  ctianged. 

GROESBBCK,  0.  J.,  concura. 


BTNpJOATfil  IMP.  00.  t,  BRADLBT. 

(Supreme  Court  of  Wyominc.    Jan.  S,  1880.) 

Bsnaw  ox  Amu.— Biu.  or  Kzosmoxs— A«- 
■loimmaT  or  Ebkobs— AsANDOsnistit 

— FKEgUSimOIfl. 

1.  The  action  of  the  trial  eonrt  in  sostaiDbic 
tn  attachment  cannot  be  reviewed  in  the  al>- 
Knce  of  a  bill  of  exceptions  containinc  the  evi- 
dence prodaeed  on  the  bearing  of  the  motion  to 
diasolve. 

2.  An  aasigBment  of  en«r  is  abandoned 
bj  failure  of  appellant'a  counsel  to  refer  to  it 
in  his  brief. 

3.  Error  cannot  be  assigiied  upon  a  ruling 
to  which  n»  ezceptioa  was  takea. 

4.  To  support  an  assigBment  that  tlie  comrt 
erred  in  refusing  a  jury  trial,  the  record  must 
Aow  that  a  request  therefor  was  made  at  tlie 
time  the  docket  was  called,  that  the  request 
was  refused,  and  that  an  exoeptiea  was  taken. 

5.  Where  a  ai>eeial  appearaaoe  made  by  a 
party's  attorney  is  in  writing,  it  mast,  in  order 
to  be  considered  on  appeal,  be  incorporated  in 
a  bill  of  exceptions,  mstead  of  being  eerti- 
Sed  to  by  the  clerk. 

6.  An  objectiea,  raised  for  the  first  time  on 
appeal,  that  defendast  was  net  notified  of  tlie 
tiine  of  trial,  will  not  avail,  where  a  general 
ippearaoee  of  dcftvdaat.  by  anawer  and  upon 
motions,  appears  froai  the  record,  and  notii- 
ing  therein  negatives  the  fact  that  due  notice 
was  given. 

7.  In  the  absence  of  anything  In  the  rec- 
oid  to  tiie  contrary  it  will  be  presumed  that  a 
canse  properly  trialile  at  the  tern  in  whidi  it 
was  heard  was  duly  entered  on  the  trial  dock- 
et by  tiie  clerk:  such  being  his  duty  under  Rev. 
St  H  2518,  2522,  as  amended  by  Sess.  Laws 
1«M,  csa 

Brror  to  district  conrt,  Natrona  connty; 
J.  H.  Hayford,  Judge. 

Action  by  Chester  B.  Bradley  against  the 
Syndicate  Improvement  Company,  a  corpora- 
tion. Prom  a  judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

B.  W.  Breckcns,  A)r  plaintUT  In  error. 
Lacey  tt  Taa  Devanter,  for  defendant  in 
enor. 


GROESBBCK,  O.  J.  The  plaintiff  In  error 
seeks  a  reversal  of  the  judgment  of  the  trial 
court  In  favor  of  the  defendant  In  error. 
It  assigm  six  grounds  of  error:  (1)  That 
the  trial  court  err?d  in  .overruling  a  motion 
made  by  the  plaintiff  in  error  to  dissolve  the 
attachment;  (2)  that  the  court  erred  In  over- 
ruling the  motion  of  the  plaintiff  in  error 
for  a  ctuuige  of  Judge;  (^  that  tbe  court 
erred  in  rinsing  the  demand  of  plaintiff  In 
error  for  a  Jury  trial;  (4)  that  the  cause 
was  called  for  trial  and  tried  without  notice 
to  tbe  plaintiff  in  error;  (S)  that  judgment 
was  rendered  for  the  plaintiff  below,  when 
It  should  have  been  rendered  for  the  de- 
fendant; and  (6)  that  the  judgment  was  ren- 
dered on  a  trial  without  notice  to  tbe  de- 
fendant. 

1.  The  action  of  the  trial  court  In  sustain- 
ing the  attachment  cannot  be  reviewed. 
There  is  no  bill  of  exceptions  containing  the 
trldence  produced  upon  the  hearing  of  the 
notion  to  dissolve.  The  affidavits,  motions, 
and  otitier  papers  in  the  attachment  proceed- 
ings are  attempted  to  be  brought  into  the 
record  by  copies  thereof  certified  to  by  the 
cterlt  of  tbe  court;  but,  as  such  matters  are 
not  part  of  the  record  proper,  they  can  only 
be  made  a  part  of  the  record  by  a  bill  of  ex- 
eeptioDS.  It  does  not  appear  that  the  af- 
fidavits contain  all  of  the  evidence  adduced 
at  tbe  bearing  of  tite  motion  to  dissolve  the 
attachment,  and  it  must  appear  that  all  of 
the  evldenoe  is  before  us  that  was  before 
the  court  or  jtidge  bearing  emch  motion.  An 
exception  was  taken  to  the  ruling  of  the 
court  sustaining  the  attachment,  but  no  time- 
was  asked  or  allowed  wiUiin  which  to  pre- 
pare and  present  to  the  court  or  Its  judge 
iB  vacation  a  bill  of  exceptions,  and  no  bill 
is  In  tlie  record.  There  is  no  proper  record 
bafere  ua,  and  all  the  alleged  errors  are 
waived  by  tbe  failure  to  preserve  the  excep- 
tions by  asking  and  obtaining  time  for  the 
preparation  and  presentation  of  tbe  bill.  C. 
D.  Smith  Drug  Co.  v.  Casper  Brug  Co. 
(Wyo.)  40  Pac.  «7a.  Counsel  for  plaintiff  In 
error  abandons  this  assignment  of  error  by 
making  no  reference  to  it  m  his  brief,  and 
it  would  not  liave  been  considered  if  be  had 
not  waived  It 

3.  The  modoa  and  allldavft  for  a  change 
of  Judge  were  filed  during  the  progress  of 
tlie  trial,  aftw  a  witness  had  testified,  and 
too  late  to  be  considered.  The  motion  was 
overruled  by  tbe  court,  and  no  exception  was 
taken  to  the  i-ollng.  The  error,  if  any,  wa» 
tberefere  waived.  The  motion  and  afiSdavit 
for  ctiange  of  Judge  are  not  Incorporated  in 
a  bill  of  exiceptlons,  where  tbey  properly  be- 
long. 

8.  A  demand  for  a  Jury  trial  was  made 
after  a  witness  for  the  plaintiff  had  testi- 
fied. No  such  demand  was  made  when  the 
docket  was  formally  called  at  the  first  day 
of  the  term,  as  the  statute  requires;  the  rec- 
ord stating  tliat  upon  such  oali  of  tbe  docket 
tte  attorney  tor  the.  defendaat  "waived  » 
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Jury  trial  by  not  then  demanding  tbe  same 
and  depositing  the  Jury  fee,  as  provided  by 
statute.  No  exception  was  taken  to  the  rul- 
ing of  the  court  denying  the  motion  for  a 
Jury  trial.  The  party  asking  a  Jury  trial 
must  cause  the  record  to  show  a  due  re- 
quest therefor,  a  refusal  by  the  court,  and 
an  exception;  for.  In  the  absence  of  coun- 
terralllng  facts,  it  must  be  assumed  that  the 
court  did  not  usurp  the  functions  of  the 
Jury.  Elliott,  App.  Proc.  i  612.  It  U  evi- 
dent that  this  assignment  of  error  is  un- 
availing. E^irther,  the  matter  was  not  prop- 
erly raised  on  a  motion  for  a  new  trial, 
as  required  by  the  rules  and  repeated  deci- 
sions of  this  court 

4.  It  is  Insisted  that  the  cause  was  called 
for  trial,  tried,  and  Judgment  was  rendered 
on  a  trial  without  notice  to  the  defendant. 
The  record  does  not  bear  out  this  contention. 
It  does  show  that  there  was  a  general  ap- 
pearance of  the  defendant  below  by  answer 
and  upon  motions,  and  that  a  special  appear- 
ance, as  it  is  designated,  was  made  by  the 
attorney  for  the  defendant.  This  "special 
appearance"  was  in  writing,  and  should 
have  been  incorporated  In  a  bill  of  excep- 
tions, instead  of  being  certified  to  by  the 
derk.  But  considering  It,  as  we  have  no 
right  to  do,  it  attempts  to  show  that  the  trial 
court  was  without  Jurisdiction  because  a 
change  of  Judge  bad  been  previously  granted 
by  the  court,  an  assertion  not  borne  out  by 
the  record.  It  does  not  even  suggest  that 
the  cause  was  on  trial  without  notice  to  the 
defendant,  and  nowhere  in  tbe  record  does 
it  appear  that  complaint  was  made  that 
the  defendant  had  not  been  noUfied  of  tbe 
time  of  trlaL  The  record  affirmatively  shows 
the  presence  of  the  defendant  by  counsel 
during  a  portion  of  the  trial,  when  the  de- 
mand for  a  Jury  trial  was  made,  and  a  nto- 
don  for  a  change  of  Judge  was  ofFered,  and 
when  the  so-called  "si>ecial  appearance"  was 
entered;  and  the  record  does  not  negative 
tbe  fact  that  the  defendant  was  present  by 
attorney  at  other  times  during  the  trial.  The 
Journal  entries  of  the  court,  it  is  true,  do  not 
show  that  the  cause  was  ever  set  down  tor 
hearing;  but  It  may  have  been  that  tb« 
clerk  of  the  court,  on  the  first  day  of  the 
term,  made  up  the  trial  docket,  and  set  down 
the  cause  for  trial  on  the  day  on  which  and 
at  the  time  when  It  was  tried.  The  cause 
was  triable  at  the  term  when  it  was  heard 
and  determined,  as  the  Issues  had  been  made 
up  long  before  the  beginning  of  the  term, 
and  under  the  statute  it  was  the  duty  of  the 
derk  to  enter  the  cause  on  the  trial  docket, 
and  set  down  tbe  cause  for  trial.  Sections 
2519,  2522,  Rev.  St.  Wyo.,  as  amended  by 
chapter  39,  Sess.  Laws  1895.  The  presump- 
tfcn  is  that  the  derk  performed  this  duty  im- 
posed upon  him  by  statute,  and  that  the  par- 
ties and  their  attorneys  had  due  notice  from 
tbls  trial  docket  that  the  cause  would  be  tried 
at  tbe  time  fixed  therein  by  the  clerk,  as 
Uw  trial  docket  is  a  public  record  provid- 


ed by  law,  of  the  contents  of  which  attorneys 
and  litigants  are  bound  to  take  notice. 
Moreover,  in  the  absence  of  anything  appear- 
ing to  the  contrary,  the  presumption  Is  that 
the  cause  was  regularly  tried  and  properly 
disposed  of  during  the  term  itad  at  the  ap- 
pointed time,  of  which  all  parties  thereto 
had  notice.  But  no  objection  was  raised 
at  any  time,  while  the  cause  was  pending 
or  during  the  progress  of  the  trial  or  after 
It,  before  the  trial  court,  although  there  was 
an  appearance  by  answer,  and  also,  during 
a  portion  of  the  trial,  at  least,  by  the  at- 
torney for  the  defendant  The  objection  to 
tbe  Judgment  because  It  was  rendered  and 
the  trial  had  without  notice  to  the  defendant 
is  raised  for  the  first  time  in  tbls  court 
Affirmative  error  must  appear  In  the  pro- 
ceedings of  a  court  of  superior  general  Juris- 
diction, and  cannot  be  Imputed,  as  every 
presumption  Is  In  favor  of  the  regularity  of 
Its  proceedings,  which  import  absolute  ver- 
ity. For  aught  that  appears  In  the  record 
before  us,  the  defendant  through  its  attor- 
ney, had  full  knowledge  and  notice  of  the 
setting  of  the  cause  for  trial,  and  of  tbe 
time  of  trial,  and  there  Is  nothing*  to  show 
that  the  attorney  for  the  defendant  was  not 
present  during  the  whole  trlaL  The  render- 
ing of  Judgment  before  the  action  stood  for 
trial  according  to  tbe  provisions  of  law  and 
the  rules  of  the  court  shall  be  deemed  a 
clerical  error.  Rev.  St  8  3147.  It  must  be 
so  regarded  unless  it  appears  from  the  rec- 
ord, either  by  the  Journal  of  the  court  or  by 
bill  of  exceptions,  made  a  part  of  tbe  rec- 
ord, that  the  party  complaining  had  no  no- 
tice or  Imowledge  of  the  time  of  trial.  But 
the  presumption  is  from  the  record,  from  tbe 
absence  of  anything  to  the  contrary,  and 
from  the  silence  of  the  defendant  when  it 
should  have  spoken,  that  the  cause  was 
heard  and  determined  upon  due  notice  to  the 
defendant  Counsel  for  the  defendant  in  ei^ 
ror  insist  that  the  record  presents  no  matter 
for  the  consideration  of  the  court  and  that 
there  Is  no  reasonable  ground  for  tbls  pro- 
ceeding in  error.  They  ask  for  a  reasonable 
counsel  fee,  and  that  additional  interest  at 
the  rate  of  6  per  centum  per  annum  during 
the  time  of  the  stay  of  the  execution  be  ad- 
Judged  by  this  court  In  tbe  Judgment  of  af- 
firmance, pursuant  to  the  provisions  of  sec- 
tion 3130  of  the  Revised  Statutes.  There  is 
no  question  that  the  proceedings  in  error  In 
this  cause  were  without  foundation,  but  we 
have  grave  doubts  as  to  the  meaning  of  the 
statute  Invoked,  particularly  as  this  is  the 
first  application  of  the  kind  made  to  this 
court,  and  it  Is  made  without  argument  or 
the  citation  of  any  authorities.  The  statute 
should  be  carefully  considered,  and  we  do 
not  feel  Inclined  to  do  this  without  full  ar- 
gument and  consideration.  The  matter  will 
be  set  down  for  argument  at  an  early  day. 
The  Judgment  of  the  district  court  for  Na- 
trona county  is  affirmed,  and  tbe  order  of  af- 
firmance will  not  be  considered  final,  but 
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wffl  be  anbject  to  amendment  If  It  Is  con- 
Bidered  that  counsel  fees  and  additional  In- 
terest should  be  allowed. 

OONA.WAT  and  POTTER,  JJT.,  concur. 


PROSSER  T.   MONTANA  OBNT.  RT.  CO. 
(Supreme  Court  of  Montana.     Dec  21,  1895.) 

IXn;RT  TO  BbAKEMAS  —  NkOLIOBIIOE  —  CiONTRIBU- 
TOKT  NbGLIOSNCB  —  EVIDESOS  —  CUSTOM  —  BdK- 

DBX  OF  Proof  —  Ombotior  to  Question  —  In- 

STBDCTIONS. 

1.  Where,  for  the  i^nrpoae  of  nainfc  a  road 
engioe  as  a  switch  engine,  a  flat  car  is  put  in 
front  of  it,  it  is  a  sufficient  showine  of  negli- 
gence, to  go  to  the  jury,  that  the  brake  staff  on 
the  end  of  the  car,  used  in  connection  with  the 
brake  beam  by  brakemen  in  mounting  the  car, 
is  bent,  so  that  it  turns  in  the  hands  of  a 
brakeman  mounting  the  car.  and  causes  him  to 
lose  his  hold. 

2.  The  question  of  the  contributory  negli- 
gence of  a  brakeman,  who,  after  throwing  a 
switch,  attempts  to  mount  the  flat  car  in  front 
of  an  approaching  road  engine,  used  in  con- 
nectioii  with  the  car  af  a  switch  engine,  by 
means  of  the  brake  beam  and  brake  staff, 
and  who,  by  reason  of  the  brake  staff  being 
bent  loses  hi.  hold  and  falls  under  the  trucks, 
is  for  the  jnry,  it  appearing  that  the  car  was 
pot  IE  front  of  the  engine  for  the  purpose  of 
eDabling  brakemeL  and  switchmen  uius  to 
mount  It. 

3.  Testimony  of  railroad  employes,  given 
from  theii  knowledge  and  observation,  that  a 
flat  car  in  front  of  a  road  engine  used  as  a 
switch  engine  was  sc  placed  for  the  purpose 
of  sdlowing  the  brakemen  and  switchmen  to 
mount  or  the  brake  beam  of  the  car  by  grasp- 
ing the  brake  staff,  is  a  statement  of  fact,  and 
not  an  expression  of  opinion. 

4  An  objectior  to  a  hypothetical  questioi. 
as  not  correctly  stadnr  the  facts  in  the  case 
should  point  ont  whereis  it  is  defectiye. 

5.  Where  an  act  of  a  brakeman  in  mount- 
ing a  car  was  not  per  se  negligent.  It  is  com- 
petent to  show  that,  under  the  same  circum- 
stances, experienced  brakemen  perform  the 
same  act  as  ne  did. 

6.  The  modification  of  an  instruction  re- 
qneated  by  defendant  in  an  action  by  a  brake- 
mas  for  injury  received  while  attempting  to 
mount  a  flat  car  ic  front  of  an  engine,  br 
means  of  the  brake  bean  and  brake  staff, 
whll<  the  engine  was  approaching  him,  that 
"an  established  usag  or  custom  among  men 
encaged  in  the  same  employment  cannot  justi- 
fy at  excuse  ar  act  negligent  in  itself,"  by  add- 
ing, "onlesc  krowi  and  acquiesced  in  by  the 
defendant,"  while  not  as  full  as  it  should  be,  is 
not  error  where  such  act  of  plaintiff  was  not 
aegligeace  pei  se,  and  there  was  evidence  thai 
the  arrangement  of  the  car  in  front  of  the  en- 
gini  wae  for  the  purpose  of  enabling  brakemen 
and  switchmen  thus  to  mount. 

7.  There  is  no  error  in  refusing  a  request- 
ed instruction  that  the  jury  might  render  a 
general  verdict  or  a  special  verdict,  where  the 
party  requesting  it  does  not  ask  the  court  to 
submit  any  special  findings.     , 

8.  TJuIess  plaintiff's  own  case  raises  a  pre- 
sumption of  his  contributory  negligence,  the 
burden  of  proving  such  negligence  is  on  defend- 
ant. 

Appeal  from  district  court.  Cascade  coun- 
ty; Charles  H.  Benton,  Judge. 

Action  by  James  H.  Prosser  against  the 
Montana  Central  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

t.4Sp.iiol1— 6 


A.  J.  Shores,  for  appellant  Largent  ft 
Huntoon,  for  respondent. 

DB  WITT,  J.  This  action  was  brought  by 
plaintiff  to  recover  damages  for  injuries  re- 
ceived by  him  when  In  the  employ  of  de- 
fendant as  a  brakeman  and  switchman.  The 
plaintiff  was  engaged  in  switching  cars  at  or 
near  the  station  of  Nelhart,  on  the  defend- 
ant's railway.  The  engine  used  on  this  oc- 
casion was  a  road  engine.  The  distinction 
between  a  road  engine  and  a  switch  engine 
is  this:  The  road  engine  has  a  pilot  in 
front  A  yard  or  switch  engine  has  a  foot- 
board, both  front  and  rear,  upon  which  the 
brakemen  and  switchmen  Step  and  stand 
while  switching  cars.  The  engine  In  this 
case  had  been  used  on  the  work  ordinarily 
performed  by  a  yard  or  switch  engine.  It 
had  no  footboards  in  front  or  rear,  and  there- 
fore no  convenient  or  safe  place  for  the 
switchmen  to  mount  and  ride  while  engaged 
in  their  dutlea  Furthermore,  In  making  up 
trains  and  switching  cars,  It  was  inconven- 
ient to  use  a  road  engrine,  for  the  reason  that 
the  cars  would  have  to  be  attached  to  the 
engine  by  a  pilot  bar,  which  Is  too  heavy 
for  convenient  use.  To  convert  the  road  en- 
gine to  the  use  of  a  switch  engine,  tw</  flat 
cars  were  placed  In  front  of  the  engine. 
The  second  flat  car  from  the  engine  was  so 
placed  that  the  braking  apparatus  was  at 
the  end  furthest  from  the  engine.  It  was 
et]uipped  with  a  double  connected  brake  and 
brake  staff.  The  purpose  of  placing  these 
flat  cars  as  they  were  was  to  enable  brake- 
men  or  switchmen  to  mount  the  brake  beam, 
and  hold  by  the  staff,  in  moving  about  the 
yard  while  switching  cars.  The  engine  and 
these  cars  were  moving  down  the  track,  and 
crossed  a  switch.  Having  crossed  the 
switch,  it  was  the  duty  of  the  plaintiff  to 
throw  the  switch  to  let  the  train  In  on  an- 
other track.  As  the  last  car  passed  over 
the  switch,  the  engineer  reversed  his  en- 
gine. The  plaintiff  threw  the  switch,  and 
stepped  Into  the  middle  of  the  track.  The 
car  approached  him  at  the  rate  of  two  or 
three  miles  an  hour.  He  stepped  carefully 
upon  the  brake  beam,  and  took  hold  of  the 
brake  staff  carefully  with  both  bands.  The 
staff  was  loose  in  its  socket,  and  was  bent 
at  an  angle  of  about  30  degrees  from  the 
perpendicular.  It  bent  away  from  the  plain- 
tiff, as  he  stood.  He  testified  that  for  this 
reason  it  appeared  straight  to  him,  and  he 
could  not  tell  that  It  was  bent,  and  that  he 
did  not  see  whether  the  brake  wheel  was 
tipped  from  a  horizontal.  Having  carefully 
and  firmly  grasped  the  staff.  It  turned  In  his 
hands,  swung  around  towards  him,  and  caus- 
ed him  to  lose  his  hold  and  fall  under  the 
trucks.  The  Jury  awarded  him  $2,500,  which 
is  not  claimed  by  defendant  to  be  excessive. 
If  there  is  any  liability.  It  appears  further 
that,  although  the  engine  had  already  start- 
ed when  plaintiff  threw  the  switch,  he  sig- 
naled the  engineer  to  come  on.    He  said  that. 
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at  the  rate  the  train  was  approaching,  he 
could  have  gotten  off  the  track  if  be  had  seen 
the  defective  condition  of  the  brake  staff  at 
a  distance  of  6  or  10  feet.  He  did  not  see 
the  defective  condition,  for  the  reason  above 
mentioned.  He  had  a  right  to  signal  the 
engineer  to  stop,  U  there  was  occasion  to 
stop  in  the  performance  of  the  business  in 
■which  the  train  was  engaged.  There  were 
no  means  provided  for  movintlng  the  car  on 
the  side.  It  was  also  impossible  or  danger- 
ous to  mount  from  the  side,  owing  to  the 
roadbed  being  washed  ont  and  depressed. 
He  was  obliged  to  get  upon  the  train  and 
ride  in  order  to  be  at  a  point  about  340  feet 
distant,  where  there  was  another  car  to  be 
coupled.  He  could  not  have  walked  to  that 
point,  while  the  train  was  moving  to  it,  and 
be  there  in  time  to  make  the  coupling.  These 
facts  appeared  by  the  testimony  of  plain- 
tiff and  two  other  witnesses.  These  two 
flat  cars  were  equipped  with  air  brakes,  and 
while  plaintiff  was  employed  at  this  place 
he  did  not  see  the  hand  brakes  used  for 
braking  the  cars.  These  facts  being  shown, 
the  defendant  moved  for  nonsuit,  upon  the 
ground  that  no  negligence  had  lieen  shown 
on  the  part  of  the  defendant,  and  that  plain- 
tiff appeared  to  be  guilty  of  contributory 
negligence. 

As  to  proof  of  negligence  or  contributory 
negligence  sufficient  to  go  to  the  Jury,  the 
writer  of  this  opinion  said  in  Wall  v,  Ball- 
way  Co.,  12  Mont  61,  28  Pac.  721,  as  fol- 
lows: "I  am  fully  aware  that  negligence  of 
the  defendant  or  contributory  negligence  of 
the  plaintiff  is  a  matter  for  the  lury,  unless 
the  evidence  is  such  as  to  leave  the  matter 
clear  and  undisputed  to  persons  of  fair  and 
sound  minds.  It  is  needless  to  cite  autluir- 
itles.  Their  name  Is  legion.  They  are  col- 
lected in  the  citations  above  made.  I  find 
their  tenor  to  be  that,  If  the  question  of  neg- 
ligence or  contributory  negligence  is  a  fair- 
ly-disputed question  of  fact,  it  must  be  re- 
solved by  the  jury,  but  that  if  the  evidence  is 
perfectly  clear  the  matter  is  for  the  court; 
and  by  'perfectly  clear,'  the  authorities  say, 
is  meant,  not  perfectly  clear  In  the  view  of 
the  particular  court  or  persons  composing  the 
court  which  is  reviewing  the  matter,  but 
rather  in  the  Judgment  of  reasonable  men  of 
sound  minds.  That  is,  if  different  conclu- 
sions might  be  drawn  by  different  men,  of 
fair,  sound  minds,  then  the  matter  must  go 
to  the  Jury;  but  if  only  one  conclusion  can 
be  reached  by  men  of  fair,  sound  minds,  the 
determination  is  for  the  court  Tills  seems 
to  be  a  settled  doctrine,  and  with  it  I  fully 
concur.  But  is  it  not  practically,  somewhat 
illusive?  For  the  court  must  determine  what 
would  be  the  Judgment  of  men  of  fair,  sound 
minds,  and  to  arrive  at  that  determination 
the  court  must  use  Its  own  sense  and  knowl- 
edge and  Judgment.  And  as  long  as  courts 
are  composed  of  finite  men,  with  minds  not 
all  cast  in  the  same  mold,  we  cannot  but  ex- 
pect some  diversity  of  views  in  the  appli- 


cation of  the  doctrine  to  particular  facta. 
This  may  account  for  the  confusion  in  the 
reported  cases,  and  the  fact  that  decisions 
may  be  produced  sustaining  either  side  of  a 
contention  of  this  nature  which  to  at  all 
close."  In  the  case  before  us  we  are  i»er- 
fectly  satisfied  that  there  was  a  sufficient 
showing  of  negligence  on  the  part  of  the  de- 
fendant to  go  to  the  Jury.  It  was  not  per- 
fectly clear  that  there  was  no  negligence  by 
defendant  The  brake  beam  and  brake  staff . 
being  used  for  the  purpose  of  mounting  the 
car  by  the  brakemen  and  switchmen,  we  do 
not  hesitate  to  say  that,  to  allow  the  appara- 
tus to  remain  In  the  condition  it  was,  was  a 
showing  of  negligence  sufficient  to  go  to  the 
Jury. 

Hie  next  question  upon  the  decision  of  the 
court  in  denying  the  nonsuit  is,  was  it  perfect- 
ly clear  that  plaintiff  was  guilty  of  contribit- 
tory  negligence,  so  that  that  question  should 
have  been  taken  from  the  Jury,  and  the  court 
should  have  granted  a  nonsuit?  We  do  not 
think  that  this  was,  by  any  means,  perfectly 
clear.  The  plaintiff  mounted  the  car  with  the 
utmost  care.  He  mounted  It  Just  as  it  was 
intended  he  sboold.  The  cars  were  so  ar- 
ranged for  this  purpose.  This  was  the  only 
means  by  which  he  could  mount  and  ride 
on  the  car  in  order  to  arrive  at  the  car  to  be 
coupled  in  time  to  make  the  coupling  when 
the  train  reached  there.  The  facts  in  this 
case  differ  from  those  in  Cunningham  v. 
Railroad  Co.,  17  Fed.  882,  in  which  case  Mr. 
Justice  MOIer  ased  such  strong  language  in 
granting  a  new  trial,  and  in  which  case  the 
learned  Justice  said  that  tliis  was  not  only 
a  case  of  clear  negligence  on  the  part  of  the 
deceased,  but  a  case  of  stupid  negligence  on 
his  part  We  are  Dcarcely  prepared  to  fully 
indorse  the  remarks  In  that  case,  even  upon 
the  facts  which  there  existed.  But  the  di»- 
tinctlon  between  the  facts  in  that  case  and 
this  is  that  here,  so  far  as  the  plaintiff  could 
reasonably  be  expected  to  see,  the  apparatus 
of  the  car  was  in  a  proper  condition  for  him 
to  make  a  safe  mount  In  the  Cunningham 
Case  the  deceased  undertook  to  mount  the 
footboard  of  a  swltdi  engine  from  which 
the  hand  railing  had  been  torn  away  the 
night  before.  The  ease  is  not  fully  stated 
in  the  report  but,  as  far  as  it  appears,  it 
seems  that  the  deceased  could,  by  looking  at 
the  rear  of  the  tank,  have  very  readily  per- 
ceived that  the  band  rail  was  missing.  In 
this  case,  plaintiff  conid  not  see  that  the 
brake  staff  was  bent  because  It  was  bent 
dlrecUy  away  from  him,  and,  so  far  as  h» 
could  see,  it  might  readily  appear  to  be 
straight.  And,  seeing  an  apparently  straight 
brake  staff,  it  does  not  appear  that  he  should 
also  have  looked  at  the  brake  wheel,  to  ob- 
serve that  It  was  tipped,  for  the  brake  wheel 
might  easily  have  been  tipped  from  causes 
other  than  the  tending  of  the  staff.  Taking 
the  facts  all  together,  we  are  not  at  all  sBtbt- 
fied  that  contributory  negligence  was  so 
clearly  shown   that  the  court  should   have 
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remoTed  timi  mlilect  tram  the  coiHrtderHtlon 
of  tbe  ]ui7,  and  ordered  a  nonsuit.  We  are 
tberefore  of  opinion  that  in  this  respect  there 
was  no  error  committed  ity  the  court 

The  treatment  thus  far  brlnga  us  logically 
to  the  next  assignment  of  error  made  by  the 
appellant.  We  kave  dlacasnd  tbe  question 
of  nonsuit  upon  iit/t  groond,  partly,  that  It 
was  la  evidence  ttaat  the  arrangement  of 
the  locomotiTe  and  cars  shown  was  for  the 
purpose  of  allowing  the  brakemen  and 
switchmen  to  moTUit  upon  the  brake  beam 
fay  grasping  the  brake  staff.  There  was  an 
objection,  howerer,  to  the  Introctuctlon  of 
evidence  Aowkig  that  this  arrangement  of 
the  cats  was  made  for  this  parpose.  Tbe 
plaintiff  and  two  other  competent  witnesses 
testified  that  the  cars  were  so  arranged  In 
order  that  emidoyCs  migtat  moont  when  mov- 
ing, in  tlie  manner  attempted  by  the  plain- 
tiff. The  objection  to  tbis  testimony  was 
tliat  It  was  an  oplnisD  of  tbe  witnesses  that 
this  arrangement  was  made  for  such  pur- 
poses. The  oonrt  admitted  the  testimony 
over  tbe  objectiaa.  We  thlidc  this  was  not 
error.  The  witnesses  did  not  give  this  tes- 
timony as  an  opinion.  They,  being  employ- 
ed In  tbe  bnslness,  and  being  cognizant  and 
observant  of  tbe  conduct  of  the  business, 
stated,  from  tfils  knowledge  and  observa- 
tion, tibat  as  a  fact  tbe  cars  were  arranged 
as  described  tor  tbe  purposes  mentioned. 
We  think  that  tb^r  testimony  was  the  state- 
ment of  a  fact  which  came  under  their  ob- 
servathHO.  If  ttafcy  were  mistaken,  or  if  tbelr 
testtanmiy  was  not  true,  It  (»uld  have  been 
taken  for  simply  what  it  was  worth,  and 
lebntted  by  testimony  on  behalf  of  defend- 
ant Bat  this  testimony  was  not  denied  by 
the  defendant 

The  next  questlMi  raised  by  appellant  Is 
tia  exception  to  tbe  allowance  of  certain  tes- 
timony. It  may  be  stated  as  he  pats  it  in 
Us  own  brief,  as  follows:  "Q.  Mr.  Bnnta, 
the  testimony  in  this  case  shows  that  there 
were  two  fiat  cars,  with  doable  connected 
bakes,  with  bnike  staff  and  brake  beam  on 
tbe  further  end  of  the  second  ear  from  tbe 
ttigiae,  and  this  was  a  road  engine;  that  this 
engine  and  tbe  cars  had  passed  ont  of  the 
side  track  where  tbe  switch  had  been  thrown 
by  the  idalntlff,  and  the  engine  and  can 
were  going  on  up  to  anottier  tiaek,  aboat  S40 
feet,  to  make  a  bead-end  coupling  wttb  other 
flat  cars,  and  that  it  was  necessary  for  the 
plaintiff  tor  be  at  the  cars  to  make  tbe  coup- 
ling; ttaat  the  engine  and  cars  were  appvoacb- 
ing  the  plaintiff  at  the  rate  of  abont  lliree 
miles  an  hour;  tbat  there  were  no  hand 
Mda,  stimips,  or  jaw  straps,  or  other  means 
of  monnting  tlie  approaching  cars  from  the 
Rides;  ttaat  these  flat  can  bad  double  con- 
aected  brake  oo  tbe  end  nearest  the  plain- 
tiff; were  attached  to  'Oie  engine  for  the 
purpose,  among  others,  ot  allowing  tbe 
brakenaa  to  step  upon  tbe  brake  beam,  and 
take  hold  of  the  brake  staff  and  mount  tbe 
car.    It  appears,  alaov  from  the  svldcaoa, 


Oat  aa  tbe  west  aide  from  the  taiA  ipen 
which  tbe  plaintiff  stood  the  embankment 
was  low,  and  depressed  from  two  to  three 
feet  below  tbe  track,  tbe  ties  stuck  ont  over 
tbe  embankment  large  rocks  and  bowlden 
were  lying  along  tbe  trade,  and  that  tbe 
east  side  of  the  track  from  where  the  plate- 
tiff  stood,  tiie  ground  was  low  and  depressed, 
and  another  track,  known  as  tbe  'Main 
Track,'  came  Into  tids  side  track  where  tbe 
plaintiff  stood,  and  on  which  this  train  was 
miming.  The  evidence  further  shows  ttuct 
tbe  plaintiff  had  no  right  to  stop  the  train 
for  tbe  ade  purpose  of  mounting  tbe  car, 
and  that  the  engineer  should  obey  the  irilain- 
tUTs  signals.  Ton  may  state,  from  your  ex- 
perience as  a  brakeman,  what  la  tbe  usnal 
and  cnstomary  way  of  momithig  flat  cars- 
by  brakemen  axpertenced  in  the  basinesa, 
under  those  circumstances?  (Defendant  ob- 
jects to  the  question  upon  tbe  ground  that 
the  question  assumes  a  state  and  condition 
of  affairs  not  existing  at  tbe  time  tbe  plain- 
tiff received  his  injuries.  Does  not  truly 
state  the  evidence,  in  matters  material  to  be 
considered,  if  tbe  questloa  is  to  be  answered 
at  all.  Tbat  It  mlsdescilbeB  the  eondltioos 
of  tbe  car  the  plaintiff  attempted  to  mount 
and  faOs  to  state  its  conditloo  in  important 
particulars  disclosed  by  the  evidence.  Hie 
question  assumes  that  there  was  a  necessity 
for  mounting  the  car  while  in  motion.  The 
question  is  further  objected  to  upon  the 
ground  ttaat  the  evidence  is  not  relevant  or 
material;  upon  the  furtbo:  gnnmd  that  it 
is  incompetent  as  proof  of  the  usage  or  cus- 
tom among  brakemen  and  men  employed  as 
tbe  plaintiff  was  employed,  and  cannot  ex- 
cuse the  plaintiff's  cpndnct  as  disclosed  by 
his  own  evidence,  such  conduct  being  negll- 
geot  as  a  matter  of  law.)"  We  wtU  examine 
tbe  objections  to  tbe  question  aa  they  were- 
mads.  An  examination  of  the  record  satis- 
fies us  that  it  is  not  tbe  fact  ttaat  the  ques- 
tion did  not  truly  state  the  evidence  on  mat- 
ters material  to  be  considered.  The  ques- 
tion gave  a  very  fiiir  statement  of  tbe  facts. 
Furtbermore,  the  objection  Itself  is  open 
to  criticism,  In  that  it  did  not  State  wherein- 
tbe  question  was  defective,  or  wherein  it  did 
not  state  the  tacts  in  the  case  as  a  basis  for 
tbe  hypothetical  question.  Appellant's  coun- 
sel elaborately  argues  the  question  that  tes- 
timony as  to  how  persons  other  than  the 
plaintiff  performed  acts  similar  to  that  per- 
formed by  ttie  plaintiff  Is  Incompetent  and 
tbat  proof  that  other  persons  did  negligent 
acts  under  the  same  circumstances  is  not 
evidence  to  excuse  the  doing  of  a  negligent 
act  by  the  plaintiff.  But  the  competency  of 
evidence  to  show  acts  of  carelessness  by  oth- 
er persons  is  not  the  question  here  involved. 
From  what  we  have  said  as  to  denying  tbe 
motion  for  a  nonsuit,  It  is  apparent  that  the 
conduct  of  the  plaintiff  was  not  per  se  negli- 
gence. He  carefully  mounted  tbe  car  in  the 
way  provided  for  him  to  mount  in  order  to 
perform  Us  duties.    Tbe  4ue8tlon_,waa  not 
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as  to  what  otber  permna  did  in  a  careleaa 
manner.  The  question  bypothetlcally  stated 
tbe  facta,  and  then  asked  the  witness  to 
state,  from  hla  experience  as  a  brakeman, 
«rbat  was  the  nsnal  and  cuBtomary  way  of 
mountlntr  flat  cars,  ander  these  clrcumstan- 
4X8,  by  brakemen  experienced  in  the  bual- 
neas.  Therefore  the  question  involved  what 
&n  experienced  person  would  do,  not  what 
other  persons  generally  did,  or  what  care- 
less persons  did.  We  think  that  the  word 
''^experienced"  Is  used  here  much  in  the  aense 
ot  "prudent";  and  the  question,  in  ettect, 
was  put  to  a  person  experienced  In  the  busl- 
neaa,  as  to  what  experienced  or  prudent  per- 
oons  did  under  the  circumstances.  The  mat- 
ter of  the  competency  of  the  question  cornea 
to  this:  Is  it  competent  to  prove  what  ex- 
perienced or  prudent  persons  do  under  the 
«xlstlng  drcnmstances?  We  will  concede 
that  It  is  not  competent,  in  endeavoring  to 
«xcuse  a  negligent  act,  to  show  that  there  Is 
a  usage  or  custom  by  others  to  ];>erform  said 
negligent  act.  27  Am.  &  Eng.  Enc.  Law, 
S89  et  seq.  But,  when  it  does  not  appear 
that  the  act  Is  positively  negligent,  we  are 
of  opinion  that  it  is  comi>etent  to  show  the 
usage  or  custom  of  competent  and  prudent 
persons  in  performing  the  act.  In  the  case 
at  bar  it  did  not  appear  that  the  act  of 
plaintiff  was  negligence  per  se.  He  careful- 
ly performed  his  duties  with  the  means  sup- 
plied him  for  th^r  performance,  and  we 
think  It  was  competent  to  show,  under  those 
tctrcumstances,  that  persons  experienced  In 
the  performance  of  the  same  act,  under  the 
same  circumstances,  performed  It  as  did  the 
plaintiff. 

It  is  said  in  MiUer  v.  Hallway  Co.,  67  N.  W. 
418,  89  Iowa,  667:  "The  plaintiff  introduced 
«  witness  who  testified  that  it  was  usual  and 
cnstomary  for  brakemen,  in  going  over  the 
tender,  to  step  on  the  lid  of  the  manhole. 
We  do  not  understand  counsel  to  object  to 
this  line  of  evidence.  It  was  surely  proper 
(tor  plaintiff  to  show  that  he  was  in  the  line 
of  his  duty  when  he  received  the  injury,  and 
that  he  pursued  the  course  usually  adopted 
by  men  in  that  employment  under  similar 
clrcumstancea.  Jeffrey  v.  Railroad  Co.,  56 
Iowa,  546,  9  N.  W.  884;  Whltsett  v.  Hallway 
<3o.,  67  Iowa,  150,  26  N.  W.  104.  The  objec- 
ttoa  of  the  defendant  is  that  the  witness  was 
«nowed  to  state  what  he  would  do  under  the 
«ame  circumstances,  and  what  was  consld- 
«i»d  a  safe  course  to  pursue.  We  need  not 
«et  oat  the  queationa  and  answoa  to  which 
objection  la  made.  When  the  whole  testl- 
inony  of  the  witness  la  considered,  the  objec- 
tions do  not  appear  to  be  well  taken.  The 
-questions  and  answers  show  that  the  witness 
did  not  give  his  own  opinion  of  the  proper 
«ourse  to  pursue."  As  In  the  Iowa  case,  so 
iK  the  case  at  bar,  the  witness  did  not  give 
an  opinion  as  to  what  he  would  do,  but  as 
to  what  experienced  persons  do.  In  Larson 
▼.  Blng,  43  Minn.  88,  44  N.  W.  1078,  there 
a  queaUon  as  to  negligence  of  contract- 


ora  in  atretchlng  a  guy  from  the  top  of  a  der- 
rick across  the  street  The  supreme  court 
said:  "The  court  erred  in  permitting  defend- 
ant to  show  at  what  height  or  distance  above 
the  public  ways  It  was  usual  for  contractors 
to  stretch  or  suspend  guys  and  ropes."  The 
court,  In  speaking  farther  of  usages  and  cus- 
toms, said:  "It  would  depend  largely,  per- 
haps, on  whetho:  there  had  been  adopted  and 
used  a  way  or  means  of  fastening  which  time, 
usage,  and  long  experience  had  demonstrated 
to  be  reasonably  safe."  It  was  upon  this  idea 
that  the  district  court  acted  in  admitting  the 
testimony  complained  of.  He  did  not  admit 
testimony  as  to  other  persons  doing  careless 
acts,  but,  on  the  contrary,  testimony  as  to 
what  experience  had  demonstrated  to  be  rea- 
sonably safe. 

We  find  the  following  In  Lawson  on  Usages 
and  Customs  (page  318):  "Judge  Story,  in 
stating  the  degrees  of  negligence,  and  the 
measure  of  diligence  in  different  relations, 
says:  'Indeed,  what  la  common  or  ordinary 
diligence  la  more  a  matter  of  fact  than  of  law. 
And  In  every  community  It  must  be  judged 
of  by  the  actual  state  of  society,  the  habits 
of  business,  the  general  usages  of  life,  and  the 
dangers  as  well  as  the  Institutions  peculiar 
to  the  age;  so  that,  although  it  may  not  be 
possible  to  lay  down  any  very  exact  rule  ap- 
plicable to  all  times  and  all  circumstances, 
yet  that  may  be  said  to  be  common  or  ordi- 
nary diligence,  In  the  sense  of  the  law,  which 
men  of  common  prudence  generally  exercise 
about  their  own  affah-s  in  the  age  and  coun- 
try in  which  they  live.' "  Further  In  the  same 
Tolume,  we  find  the  following:  "In  Vaugban 
▼.  Menlove,  Vaughan,  J.,  said,  speaking  of 
the  evidence  of  negligence:  'The  conduct  of 
a  prudent  man  has  always  been  the  criterion 
for  the  Jury  In  such  cases,  but  It  is  by  no 
means  confined  to  them.' "  See,  also,  by  the 
same  author,  section  171,  p.  324.  See,  also, 
27  Am.  &  Eng.  Enc.  Law,  p.  902,  with  a  large 
collection  of  cases. 

We  are  satisfied  that,  under  the  chrcnm- 
stances  of  the  case  at  bar,  it  was  not  error 
to  admit  this  testimony. 

The  next  error  assigned  by  appellant  is  the 
modification  of  an  instruction  which  It  of* 
fered.  The  Instruction  offered  was  as  fol- 
lows: "An  established  usage  or  custom 
among  men  engaged  in  the  same  employment 
cannot  justify  or  excuse  an  act  negligent  in 
itself."  There  does  not  seem  to  be  an  ob- 
jection to  this  instruction  as  a  matter  of  law, 
but,  as  noted  in  the  treatment  of  the  motion 
for  a  nonsuit,  it  did  not  appear  clearly  that 
the  act  of  the  plaintiff  was  negligent  in  itself. 
The  court  refused  to  give  this  Instruction  as 
It  stood,  and  modified  it  by  the  following: 
"Unless  known  and  acquiesced  in  by  the  de- 
fendant" This  modification  was  not  as  full 
probably  as  it  should  be;  but  we  are  of  opin- 
ion that  error  cannot  be  predicated  upon  it 
under  the  facts  of  this  case,  and  In  consid- 
eration of  the  fact  that  there  was  evidence 
la  the  case  to  the  effect  that  in  the  arrange- 
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ment  of  the  can,  the  brake  beam  and  brake 
staff  were  for  the  purpose  of  mounting  as 
the  plaintiff  mounted. 

The  next  question  presented  by  appellant 
Is  that  the  verdict  is  against  the  law,  for  the 
reason  that  the  Jury  disregarded  the  Instmc- 
tlons  of  the  court,  and  declined  to  apply  them 
to  the  evidence.  This  is  a  proposition  ot 
law  with  which  we  fully  concur,— a  propo- 
sition which  is  fully  discussed  in  the  case  of 
Murray  t.  Heinze  (decided  this  term)  42  Pac. 
1057.  But  the  question  here  is,  was  the  ver- 
dict against  the  instructions?  The  first  In- 
■tmction  contrary  to  which  the  appellant 
claims  the  verdict  was  rendered  is  as  follows: 
"If,  in  the  discharge  of  a  dangerous  difty, 
an  employ^  of  a  railroad  company  volunta- 
rily places  himself  in  a  dangerous  position 
unnecessarily,  when  there  is  another  place 
that  is  safer  that  he  could  have  chosen,  and 
he  has  time  to  exercise  his  Judgment,  and  an 
Injury  results  to  him  by  reason  of  his  posi- 
tion, he  cannot  recover  for  such  Injury."  But 
It  is  to  be  observed  that  this  instruction  lays 
before  the  Jury  the  conditions  of  an  employ 6 
voluntarily  placing  himselt  in  a  dangerous 
position  unnecessarily,  when  there  is  another 
place  safer  that  he  could  have  chosen,  etc. 
But,  as  appears  in  the  treatment  of  this  case 
heretofore  in  this  opinion,  the  evidence  la  not 
conclosive  that  the  plaintiff  volontarlly  and 
unnecessarily  put  himself  in  a  dangerous  po- 
sition when  he  might  have  chosen  a  safer 
one  That  was  an  open  and  disputed  fact  in 
the  case,  and  there  was  evidence,  as  before 
shown,  sufficient  to  go  to  the  Jury  upon  this 
question;  and  the  Jury,  in  finding  a  verdict 
for  the  plaintiff,  did  not,  by  necessity,  find 
against  this  instruction.  The  same  reason 
applies  to  the  other  instructions  contrary  to 
which  the  appellant  claims  the  verdict  was 
rendered. 

Appellant  complains  of  the  refusal  of  the 
court  to  give  the  following  instruction:  "In 
this  case  the  Jury  may,  in  its  discretion,  ren- 
der a  general  verdict  or  a  special  one.  A 
general  verdict  la  one  by  which  you  pro- 
nounce generally  upon  all  the  issues  in  favor 
of  the  plaintiff  or  In  favor  of  the  defendant 
A  special  verdict  most  present  the  condo- 
Bions  of  fact  as  established  by  the  evidence, 
and  not  the  evidence  to  prove  them,  and 
those  conclnsloDs  of  fact  shall  be  so  present- 
ed as  that  nothing  shall  remain  to  the  court 
bat  to  draw  from  th«n  conclusions  of  law." 
In  connection  with  this,  the  appellant  com- 
plains that  the  court  submitted  to  the  Jury 
two  forms  ot  verdicts  (xily, — one  a  general 
verdict  for  the  plaintiff,  assessiog  the  amount 
ot  the  damages,  and  leaving  the  amount 
blank  to  be  Inserted  by  the  Jury.  It  is  said  In 
American  Co.  v.  Bradford,  27  Cal.  366,  and 
Swift  T.  Mulkey,  14  Or.  65,  12  Pac.  76,  that 
it  is  discretionary  with  the  court  whether  or 
not  it  submit  special  findings  to  the  Jury. 
Bot  in  the  case  at  bar  no  findings  were  re- 
quested by  the  appellant  He  did  not  ask 
that  the  court 'submit  special  findings  upon 


any  branch  of  the  case.  Not  having  mad^ 
this  request  he  cannot  complain  of  the  ac- 
tion of  the  court  It  cwtainly  would  have 
thrown  the  Jory  into  Inextricable  confusioo 
to  histruct  them,  as  appellant  requested,  that 
they  might  find  special  findings  or  special 
▼odlct  when  not  the  slightest  intimation  was- 
glven  to  them  upon  what  questions  of  fact 
they  should  find. 

Appellant  complains  that  the  court  refuses' 
to  Instruct  the  Jury  that  there  was  no  evi- 
dence tending  to  show  that  the  defendant  \aui- 
failed  to  use  proper  care  to  keep  its  track. 
and  roadbed  in  proper  condition;  nor  that' 
thae  was  any  evidence  that  would  Justify 
the  Jury  in  finding  that  the  defendant  ha<*' 
failed  to  use  reasonable  care  In  keeping  the- 
ground  on  both  sides  of  the  track  in  proper 
condition  for  use  by  the  employes.  But,  if 
this  instruction  had  been  given.  It  would  have 
taken  that  question  of  fact  wholly  fr«Hn  the 
Jury.  We  are  (tf  ophiion  that  there  was  some 
evidence  at  least  upon  this  question,  and  the 
treatment  of  this  branch  of  the  case  Beem» 
to  us  to  have  been  fully  covered  by  other  in- 
structions which  the  court  gave. 

As  to  the  exception  to  the  refusal  of  the 
court  to  give  Instructlcxis  Nob.  7  and  12,  re- 
quested by  the  appellant  without  reciting 
than,  we  are  satisfied  to  say  that  the  ques- 
tions there  raised  were  covered  by  other  in^ 
stroctionB  given  by  the  court 

Api>ellant  again  complains  of  the  refusal  or 
the  court  to  give  the  instruction  requested  by 
it  Na  IS,  as  foUows:  "The  undisputed  evi- 
dence Is  that  the  plaintiff  had  the  power  to 
stop  the  engine  and  cars  by  a  signal,  and  that 
it  was  the  duty  of  the  engineer  to  obey  hl» 
signals."  Following  this  was  defendant's  re- 
quest 22,  refused,  as  follows:  "I  charge  you' 
that  the  plaintiff  had  a  right  to  stop  these 
cars  for  the  sole  ptupose  of  mounting  them, 
if.  In  the  proper  discharge  of  his  duties.  It 
was  reasonably  necessary  that  he  shoiddi' 
mount  the  car  on  the  brake  beam,  and  if  the 
act  of  mounting  a  flat  car  or  the  brake  beam 
thereof,  wliile  moving  at  the  rate  of  about 
three  miles  an  hour,  would  ordinarily  be  at- 
tended by  any  considerable  danger."  It  is 
true  that  the  plaintiff  had  the  power  to 
stop  the  engine  by  signal  for  the  purpose  of 
mounting  them,  but  his  right  to  stop  the 
train  was  only  in  the  course  of  his  business 
as  brakeman,  and  it  was  all  through  the  case 
a  questlMi  whether  bis  mounting  the  car 
while  in  motion  was  per  se  contributory  neg- 
ligence. We  have  determined  that  that  was 
a  question  for  the  Jury.  If  the  court  had 
given  the  instructions  as  charged,  it  would 
have  taken  that  question  away  from  the  Jury, 
and  practically  instructed  the  Juiy  that  H 
was  contributory  neglig^ice  per  se  to  mount 
the  cars  as  he  did. 

The  appellant  complains  of  the  refusal  of 
the  court  to  Instruct  the  Jury  as  requested  to 
Nos.  20  and  21,  which  are  as  foUows:  "It 
appears  from  the  evidence  that  the  plaintifrs 
injuries  resulted  from  his  own  voluntary  act 
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In  mounting  the  car  am  It  was  In  motion. 
This  being  the  otse,  tt  derolyeB  upon  the 
plaintiff  to  satisfy  yon  by  a  fair  preponder- 
-ance  of  the  evidence  that  he  was  not  guilty 
of  ne^gence  coatribatlng  to  his  injury." 
"Under  the  drcomstances  of  the  case,  the 
burden  of  proving  that  be  was  free  from  neg- 
ligence contributing  to  bis  injury  rests  upon 
the  plaintlCT,  and  he  must  establish  liis  free- 
dom from  such  negligence  by  a  preponder- 
ance of  evidence."  Counsel  on  both  sides  <tf 
this  case  have  extenslvriy  argued  the  ques- 
tion of  the  burden  of  i»raof  of  contributory 
negligence.  It  Is  as  unnecessary  to  review 
the  law  upon  that  topic  in  this  opinion  as  it 
was  to  discuss  it  In  the  briefs,  as  it  has  long 
been  settled  in  this  state.  Higley  v.  Gilmer, 
3  Mont.  97;  Kennon  v.  Gilmer,  4  Mont  433,  2 
Pac.  21;  Wall  v.  Hallway  Co.,  12  Mont.,  at 
page  56,  29  Pac.  721;  Nelson  v.  City  of 
Helena,  16  Moot.  — ,  38  Pac.  906.  Contribu- 
tory negligence  Is  a  matter  at  defense,  and 
plalntlil  need  not  allege  or  prove  its  absence. 
The  corollary  to  this  rule  is  that,  whenever 
the  plaintiff's  own  case  raises  a  presumption 
of  contributory  negUgeoce,  the  burden  of 
proving  its  absence  is  immediately  upon  lilm, 
and  it  devolves  upon  the  plaintiff  to  clear 
himself  of  suspicion  of  contributory  negli- 
gence which  he  himself  has  created.  See 
cases  last  cited.  The  Instructions  refnsed 
were  based  uiK>n  the  ground  that  the  plaintiff 
had  sliown  himself  guilty  of  contributory 
negligence.  As  heretofore  demonstrated,  this 
was  not  the  fact.  The  instructions  were 
therefore  inapplicable  and  properly  refused. 
It  did  not  appear  by  the  testimony  on  the 
port  of  the  plaintiff  that  there  was  a  pre- 
sumption of  his  contributory  negligence. 

Having  reviewed  the  points  raised  upon 
this  appeal,  we  are  of  opinion  that  the  judg- 
ment and  the  order  denying  a  new  trial 
should  be  affirmed,  which  is  accordingly  done. 
Afflrmed. 

PBMBEBTON,  C.  J.,  and  HUNT,  J.,  con- 
4!iir. 


MeOAMAN  v.  STAGO. 

(Ooart  of  Appeals  of  Kansas,  Northern  Depart- 

saent,  G.  D.     Jan.  0,  1896.) 

BlPABIUf  OWKEBS— RiOBT  TO  AjCCBniOITS. 

Where  two  irregular  pieces  of  ground 
lie  upon  the  north  side  of  the  Kansas  river,  at  a 
point  where  the  course  of  the  river  is  southeast, 
and  are  separated  from  each  other  by  a  half 
qaarter-seetion  line,  mnning  north  and  south, 
Uie  accretions  formed  by  the  recession  of  the 
river  to  the  south  belong  to  the  respective  tracts 
of  land  lying  immediately  north  thereof,  and 
the  division  line  between  the  two  tracts  con- 
tinues to  be  the  half  quarter-section  line  ex- 
tended. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Kiley  county;  R. 
B.  Spilman,  Judge. 

Action  by  James  Stagg  against  B.  T.  Mc- 
-Camau  to  recover  land.    There  was  a  Judg- 


ment for  plaintiff,  and  defendant  l>rlngs  er- 
ror.    Affirmed. 

John  B.  Beasla,  for  plaintiff  in  emn:.  Sam 
Kimble,  for  defendant  in  error.. 

OliABK,  J.  This  action  was  brought  In 
the  district  court  of  Biley  county  by  James 
Stagg  to  recover  from  B.  T.  McCaman  a 
small  tract  of  land,  embracing  about  8^ 
acres,  lying  south  of  a  line  running  east  and 
west,  equidistant  from  the  northern  and 
soudiem  boundaries  of  section  26,  township 
10,  range  7  east,  in  said  fflley  county,  and 
between  the  Kansas  river,  on  the  southwest 
anU  the  half  quarter-section  line  running 
north  and  south  through  the  southwest  quar- 
ter of  said  section.  The  plaintiff  claims  title 
through  successive  conveyances  from  the 
original  patentee,  to  whom  the  land  was  con- 
veyed by  the  government  on  August  16,  1860. 
The  original  plat  of  this  section  shows  that 
at  the  time  the  survey  was  made  the  Kansas 
river  ran  through  said  section  In  a  southeast- 
erly direction,  entering  it  mi  the  west  at  a 
point  26.4Q  chains  south  of  the  northwest  cor- 
ner of  the  section.  Tlie  official  plat  of  the 
original  survey  shows  tliat  a  portion  of  the 
section  1b  designated  as  "Lot  1,"  and  con- 
tains 34.70  acres,  and  tliat  it  Is  bounded  on 
the  north  by  the  northwest  quarter  of  the 
northwest  quarter  of  the  section,  on  tbe  east 
by  a  line  running  north  and  south  through 
the  center  of  that  quarter  section,  and  ex- 
tending to  the  Kansas  river  on  the  south- 
west quarter  of  the  section,  on  the  south  and 
southwest  by  the  Kansas  river,  and  on  the 
west  by  section  27.  It  Is  admitted  by  tbe 
plaintiff  in  error  that  the  plaintiff  below  es- 
tablished a  clear  title  to  lot  1.  Since  tbe 
original  survey  was  made  and  the  patent 
Issued,  the  course  of  the  river  has  very  ma- 
terially changed,  so  that  the  land  lying  sooth 
at  the  northwest  quarter  of  the  section,  and 
between  the  ELansas  river  on  the  south  and 
southwest  and  the  half  quarter-section  line 
running  north  and  south  on  the  east  Em- 
braces about  S>4  acres,  while  under  the  origi- 
nal survey  the  land  thus  bounded  emlHaced 
only  about  1'^  acres,  and  was  platted  as  a 
part  of  lot  1.  The  defendant  establldied  a 
perfect  cbaln  ot  title  in  himself  from  tbe 
government  to  lot  2  in  said  section  26,  which 
contained,  as  shown  by  the  original  survey 
and  official  plat  thereof,  22.80  acres,  l^e  half 
quarter-section  line  running  north  and  souUi 
through  the  southwest  quarter  of  the  section 
being  the  boundary  line  between  lots  1  and  2. 
The  defendant  claims  that  as  the  course  of 
the  river  has  changed  so  that  its  left  bank 
is  now  south  and  west  of  Hs  former  location 
(at  the  time  the  original  survey  and  official 
plat  were  made),  the  new  land  formed  by  re- 
liction, both  on  the  south  and  southwest  of 
lot  2,  became  a  part  of  lot  2.  The  plaintiff 
does  not  controvert  this  claim  as  to  the  accre- 
tions on  the  south  of  lot  2  (which  increases 
the  number  of  acres  in  that  lot  from  22.80  to 
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more  than  40),  bat  contends  that  the  new 
land  thus  formed,  which  lies  west  of  the  half 
qnarter-sectlon  line,  and  adjoining  the  original 
soatbem  boundary  of  lot  1,  became  a  part  of 
lot  1;  making  the  number  of  acres  in  that  lot 
34.98,  an  Increase  of  only  .28  of  an  acre  over 
that  Shown  by  the  ariglnal  survey.  The  trial 
court  sustained  the  plaintiff  In  this  claim, 
and  In  this  we  see  no  error.  It  is  said  in 
New  Oiieans  ▼.  V.  S.,  10  Pet  662,  that:  "The 
<]ue8tion  Is  well  settled  at  common  law  that 
the  person  whose  land  is  bounded  by  a 
stream  of  water  which  changes  Its  course 
gradually  by  alluTlal  formations  shall  still 
hold  the  same  boundary,  Including  the  accu- 
mulated solL  No  other  rule  can  be  applied, 
on  just  principles.  Every  proprietor  whose 
land  is  thus  bounded  is  subject  to  loss  by 
the  same  means  which  may  add  to  his  terri- 
tory, and,  as  he  is  also  without  remedy  for 
Wa  loss  In  this  way,  he  cannot  be  held  ac- 
countable for  his  gain."  The  quantity  of 
land  embraced  In  that  part  of  lot  1  which 
lies  north  of  the  half-section  line  was  by 
the  changes  in  the  course  of  the  river,  di- 
minished about  seven  acres.  As  the  sontb- 
eni  boundary  of  lot  1,  as  shown  by  the 
official  plat  of  the  original  survey,  was  the 
Kansas  rtver,  that  boundary  remains  un- 
changed. In  like  manner,  the  boundary  Itne 
between  lots  1  and  2  Is  an  ertension  ot  the 
half  qnarter«ection  line  running  north  and 
south  to  the  river,  and  the  owners  of  these 
lots  are  entitled  to  the  accretions  on  the  left 
hank  of  the  river  whldi  lie  south  of  the  line 
which  originally  formed  their  southern  bound- 
aries, respectively. 

Tlw  defendant  also  contends  that  no  part 
of  the  southwest  quarter  of  the  section  was 
ever  properiy  included  in  lot  1,  that  the  stat- 
utes regrulating  the  survey  of  public  lands 
fortMide  such  a  division  of  territory,  and  that 
If  the  statute  were  compiled  with  the  half- 
section  line  running  east  and  west  should  be 
extended  through  to  the  river,  and  the  triangu- 
lar tract  of  land,  embracing  about  1^  acres, 
which  lies  south  of  such  line,  and  which  is 
shown  by  the  plat  to  be  a  part  of  lot  1, 
should  have  been  platted  as  a  part  of  lot  2. 
We  are  unable  to  discover  any  error  In  the 
-survey,  and  the  presumption.  Is  that  the  rules 
prescribed  by  law  for  the  subdivision  of  the 
section  were  fc^owed,  both  in  making  the 
survey  and  the  ofBcial  plat  thereof.  Section 
2397  of  the  Bevlsed  Statutes  of  the  United 
States  provMes  that,  "in  every  case  of  the 
division  of  a  quarter  section,  the  line  tot  the 
dirisioB  thereof  shall  run  north  and  south." 
This  rule  was  complied  with  by  the  surveyor 
la  the  division  of  the  southwest  quarter  of 
the  sectlwi,  and  lot  2  lies  wholly  east  of  that 
line.  That  section  further  provides  that, 
■^  every  case  of  a  division  of  a  half  quarter 
sectton,  the  line  for  the  division  thereof  shall 
nm  east  and  west"  This  rule  was  also  fol- 
lowed whenevo'  a  subdivision  of  a  half  quar- 
ter section  was  made.  The  divisions  of  the 
•evetal  quarter  aectloas  wvve  made  by  lines 


running  north  and  south,  and  in  the  division 
of  the  half  quarter  sections  the  lines  were 
run  east  and  west,  as  prescribed  by  the  stat- 
ute. 

We  think  the  court  properly  held  that  the 
plaintiff  was -not  precluded  from  maintaining 
this  action  by  the  bar  of  the  statute  of  limita- 
tions, and,  as  no  errors  appear  in  the  reccurd, 
the  Judgment  of  the  court  wfll  be  aiBrmed. 
All  the  Judges  concurring. 


HAGLBR  V.  TATLOR  et  aL 
(Ooort  of  Appeals  of  Kansas,  Northern  Depart- 
ment, a  D.     Jan.  a,  1B96.) 
Appeal— RBViBW—CoNVUCTUia  EviDSMoa. 
A  general  verdict  by  a  jury  upon  con- 
flicting evidence  must  be  treated  as  a  finding 
of  every  fact  neceBsary  to  be  established  to  sus- 
tain ttia  veidlct;    and,  bekie  approved  by  the 
trial  court,  such  finding  will  not  be  disturbed 
by  an  appellate  court 
(Syllabus  by  the  Court) 

Btror  from  district  court.  Saline  county; 
R.  F.  TliompBon,  Judge. 

Action  by  J.  H.  Taylor  and  another  against 
Isaac  Hagler  for  a  broker's  commission. 
From  a  Judgment  for  plalntifCs,  defendant 
brings  error.     Affirmed. 

R.  A.  Lovitt  for  plaintifT  in  error.  Joseph 
Moore,  for  defendants  in  error. 

OLARE.  J.  This  Is  an  action  brought  In 
the  district  court  of  Saline  county  by  J.  H. 
Taylor  and  Robert  See  to  recover  from  the 
plaintiff  in  error  a  commission  claimed  to 
be  doe  them  as  agents  for  the  sale  of  certain 
real  estate  belonging  to  the  plaintiff  In  er- 
ror. The  plaintiffs  recovered  a  Judgment  as 
prayed  for,  and  the  defendant  has  brought 
the  case  to  this  court  seeking  a  reversal  of 
the  Judgment,  upon  the  following  assign- 
ments of  error:  The  overruling  of  the  de- 
murrer to  the  evidence;  the  admission  and 
rejection  of  certain  evidence  offered  at  tlie 
trial;  tlie  giving  of  certain  instructions  to 
the  Jury;  and  the  overruling  of  defendant's 
motion  for  a  new  trial.  The  real  contention 
between  the  parties  to  this  action  was  and 
is  as  to  whether  or  not  Taylor  and  See  pro- 
cured a  purchaser  for  the  land  who  was  will- 
ing, ready,  and  able  to  purchase  on  the  terms 
authorized  by  Hagler,  the  landowner.  We 
have  carefully  examined  the  record,  and  find 
that  conflicting  evidence  was  submitted  to 
the  Jury  upon  the  question  at  Issue.  The 
evidence  submitted  by  the  plaintiffs  below 
was  sufficient.  If  uncontradicted,  to  sup- 
IMnt  a  general  finding  In  their  favor;  hence 
the  demurrer  to  the  evidence  was  properly 
OTwrmlfld.  The  Jury  returned  a  general  ver- 
dict in  favor  of  the  plaintiffs,  which  was  ap- 
proved by  the  trial  court.  TWs  verdict  must 
be  treated  as  a  finding  in  favor  of  the  plain- 
tiffs of  every  essential  fftct  necessary  to  be 
established  to  entitle  them  to  a  recovery, 
mils  court  cannot  weigh  confllcti^evtdeujc^ 
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ot  aet  aside  the  vordlct  of  a  jury  solely  on 
the  ground  that,  In  Its  opinion,  the  prepon- 
derance of  the  evidence  was  In  favor  of  the 
defeated  party.  Ttxe  Jury  are  to  determine 
the  facts,  and,  except  in  the  entire  absence 
of  competent  evidence  to  support  the  verdict, 
their  findings  are  conclusive  upon  this  court 
Elerlck  v.  Braden,  88  Kan.  83.  16  Pac.  887; 
Morris  V.  Trumbo,  1  Kan.  App.  150,  41  Pac. 
974.  We  have  been  unable  to  discover  from 
an  examination  of  the  record  any  errors  com- 
mitted by  the  court  in  Its  rulings  on  the  ad- 
mission or  rejection  of  evidence  ofFered,  or 
In  its  instructions  to  the  Jury,  prejudicial  to 
the  rights  of  the  plaintiff  in  error.  It  fol- 
lows, therefore,  that  tlie  judgment  must  be 
affirmed.    All  the  judges  concurring. 


HASBIiTINB  V.  GILLELAND  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Jan.  9,  1896.) 
Casb  Madb— Sbttuxo  akd  Siosisq  — Waivbb — 

BXTRINalO  EVIDSKGK — DeGRBS  OF  FORECLOSURB 

— Conclusiveness — Validiti  of  Hoktoaqb. 

1.  When  a  record  fails  to  show  on  its  face 
that  a  case  for  the  appellate  court  was  regular- 
ly settled  and  signed,  with  opportunity  to  the 
opposite  party  to  suggest  amendments  and  to 
he  heard,  extrinsic  evidence  is  admissible  to 
•how  a  waiver  of  amendments  and  consent  to 
the  settling  and  signing  of  the  case  made  at  the 
time  and  in  the  manner  it  was  done. 

2.  The  judgment  of  a  court  decreeing  the 
foreclosure  of  a  real-estate  mortgage,  and  ad- 
judging the  debt  secured  thereby  to  be  a  lien 
upon  the  mortgaged  premises.  Is  conclusive,  un- 
til set  aside,  upon  the  parties  as  to  all  matters 
actually  determined,  or  which  might,  nnder  the 
pleadings,  have  been  determined  in  the  case; 
and  the  validity  of  such  mortgage  cannot  be 
questioned,  for  the  first  time,  by  a  motion  to 
set  aside  a  sale  of  the  mortgaged  premises  made 
pursuant  to  an  order  of  sale  issued  on  the  judg- 
ment. 

(SvllabuB  by  the  Court) 

Brror  from  district  court,  Dickinson  coun- 
ty;  M.  B.  Nicholson,  Judge. 

Action  by  George  Haseltine  against  Wil- 
llam  C.  OlUeland  and  others  to  foreclose  a 
mortgage.  There  was  a  decree  for  plaintiff, 
under  which  a  sale  was  made,  and  defend- 
ants moved  to  set  aside  the  sale.  From  a 
judgment  for  movants,  plaintiff  brings  error. 
Beversed. 

John  H.  Mahan,  for  plaintiff  in  error. 
Stambaugb  &  Hurd,  for  defendants  In  error. 

OABVBR,  J.   The  defendants  in  wror  have 

moved  to  dismiss  this  case,  and  object  to  its 
consideration,  on  the  ground  that  the  record 
attached  to  the  petition  in  error  as  a  case 
made  was  erroneously  settled  and  signed, 
and  should  not  be  held  to  be  a  legal  case 
made.  The  decision  of  the  court  complained 
of  was  made  October  9,  1891.  The  plaintiff 
in  error  was  given  90  days  in  which  to  make 
and  serve  a  case  for  the  supreme  court  The 
case  made  was  served  on  counsel  for  the 
defendants  in  error  on  December  4,  1S91,  and 
settled  and  signed  January  4,  1892.    On  the 


hearing  of  the  motion  to  dismiss,  counsel 
for  the  plaintiff  In  error  filed  his  affidavit, 
showing  that  after  the  case  made  was  serv- 
ed upon  the  counsel  for  the  defendants  In 
error,  and  after  it  had  been  examined  by 
them,  it  was  returned  to  counsel  for  plain- 
tiff in  error,  with  the  statement  that  it  was 
correct,  that  they  had  no  suggestion  of 
amendment  to  make,  and  that  they  were  sat- 
isfied with  it  as  served;  and  that,  relying 
upon  such  statement,  the  case  was  settled 
and  signed  before  the  time  had  expired  for 
suggestions  of  amendment  No  suggestions 
of  amendment  were  at  any  time  made,  nor 
is  there  now  any  objection  to  the  correctness 
of  the  case  made.  This  showing  on  behalf 
of  the  plaintiff  in  errw  is  not  disputed,  and 
should  be  deemed  a  waiver  of  any  Irregular- 
ity in  the  time  of  settling  the  case.  Matters 
touching  the  jurisdiction  of  the  trial  judge 
may  be  shown  by  extrinsic  evidence,  the  rec- 
ord itself  falling  to  show  necessary  jurisdic- 
tional facts.  Jones  v.  Kellogg,  51  Kan.  263, 
83  Pac.  997;  Roser  v.  Bank  (Kan.  Sup.)  42 
Pac.  341. 

The  que8ti<»8  in  tltis  case  arose  in  an  action 
commenced  March  31,  1887,  in  the  district 
court  of  Dickinson  county,  by  Haseltine 
against  Oilleland  and  others,  on  a  note  and 
mortgage  executed  in  his  favor  by  the  Gille- 
lands.  Personal  service  of  summons  was 
made  on  the  defendants  in  that  county,  and 
a  judgment  by  default  rendered  June  1, 
1887,  for  the  recovery,  on  the  note,  of  the 
sum  of  $1,512.90,  and  for  the  foreclosure  of 
the  mortgage  and  sale  of  the  mortgaged 
premises  after  six  months.  On  March  30, 
1891,  an  order  of  sale  was  issued  on  said 
judgment,  the  premises  sold  to  the  plalntlfl 
for  $500,  and  return  thereof  made,  in  doe 
form,  to  the  court  At  the  May,  1891,  term 
of  the  court,  the  Glllelands  appeared,  and 
filed  their  motion  to  set  aside  the  sale,  for 
the  reason  "that  the  property  sold  is  now, 
and  has  l>een  since  long  before  the  rendlti<Mi 
of  the  judgment  in  said  cause,  the  homestead 
of  said  defendants,  and  that,  at  the  time  of 
the  rendition  of  said  judgment,  the  title  to 
said  premises  was  in  the  United  States  gov- 
ernment, and  that  long  after  the  rendition 
of  said  judgment  said  defendants  made  final 
proof  under  the  homestead  law  of  the  United 
States,  and  obtained  title  thereto."  In  sup- 
port of  this  motion,  evidence  was  introduced 
over  the  objection  of  the  plaintiff,  the  motion 
sustained,  and  the  sale  set  aside.  The  objec- 
tion to  this  motion  and  to  the  evidence  of- 
fered in  its  support,  we  think,  was  well 
taken.  The  merits  of  the  motion  involved 
the  validity  of  the  mortgage.  That  was  an 
issue  presented  by  the  petition  filed  in  the 
case,  and  was  confessed  in  plalntitTs  favor 
by  defendants'  default  The  judgment  de- 
claring the  validity  of  the  mortgage,  and  ad- 
judging the  debt  secured  thereby  to  be  a  lien 
upon  the  premises,  had  been  in  force  and 
undisputed  for  nearly  four  years.  The  de- 
fendants had  ample  opportunity  to  defend 
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In  tbe  action  by  pleading  therein  the  several 
matters  set  up  In  this  motion;  and  the  plain- 
tiff had  a  right  to  have  such  questions  de- 
termined in  the  regular  coarse  of  legal  pro- 
cedure, and  by  a  formal  trial  in  court  The 
ruling  of  the  court  permitted  the  defendants 
to  avoid  a  trial  when  the  issue  was  regularly 
and  properly  presented,  and  to  dispose  of 
the  entire  question  affecting  the  right  of  the 
plaintiff  to  his  lien,  upon  the  summary  hear- 
ing of  s  motion.  The  law  certainly  does 
not  contemplate  any  such  procedure.  It  does 
not  matter  that  the  issue  was  not  made,  nor 
the  question  raised,  in  the  caae  proper.  It 
conld  have  been  made  and  determined  there- 
in. The  defendants  were  challenged  to  it 
by  the  petition,  and  their  default  had  the 
same  legal  effect  as  an  actual  appearance 
and  trial  Parties  are  concluded,  not  only 
hy  what  haa  been  actually  litigated  and  de- 
termined in  a  case,  but  also  by  what,  uuder 
the  pleadings,  might  have  been  litigated  and 
determined.  Hentig  t.  Hedden,  46  Kan.  281, 
26  Pac.  701;  Chicago,  K.  &  W.  R.  Co.  v.  Com- 
missioners of  Anderson  Co.,  47  Kan.  7G6,  29 
Pac.  96;  Sanford  y.  College,  60  Kan.  812,  31 
Pac.  1069.  This  rule  should  apply  in  any 
subsequent  proceedings  had  In  the  same 
case,  as  well  as  in  subsequent  actions.  The 
judgment  of  the  court  once  rendered,  is  con- 
clusive of  the  rights  of  the  parties,  respect- 
ing matters  involved  therein,  until  It  is  set 
aside.  Elder  t.  Bank,  12  Kan.  242;  Watson 
V.  Yoorhees,  14  Kan.  328. 

It  is  suggested  that  the  record  fails  to  show 
Oat  this  court  has  Jurisdiction  to  review 
this  case.  We  are  of  opinion  that  it  suffi- 
ciently appears  tliat  the  amount  involved  ex- 
ceeds $100,  and  does  not  exceed  $2,000,  and 
this  brings  the  caae  within  the  Jurisdiction 
of  this  cobrt 

As  the  motion  to  set  the  sale  aside  was 
made  upon  only  the  one  ground,  it  should 
have  been  overruled,  and  the  sale  confirmed. 
If  otherwise  regular  and  not  subject  to  objec- 
tion. The  order  of  the  court  is  reversed, 
and  the  case  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion.  All 
the  Judges  concurring. 


HALLOWELL  v.  SMITH. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. O.  D.     Jan.  9.  1896.) 

FLBADtHS  AND  PROOr— VaRIAHOB. 

Where  the  plaintiff  alleges  fraud  and  de- 

eelt  as  the  ground  for  a  recovery  of  damages, 

it  is  error  for  the  court  to  render  Judgment  up- 

oa  a  finding  of  only  a  mutual  mistake  of  facts. 

(Sfllabas  by  the  Conrt) 

Error  from  district  court.  Republic  conn- 
iy;  F.  W.  Sturges,  Judge. 

Action  by  N.  M.  Smith  against  B.  A.  Hal- 
loweU  and  another  to  recover  damages  for 
deceit  Vrom  a  Judgment  against  defendant 
Hallowell,  and  an  order  doiying  a  new  trial, 
■aid  defendant  brings  error.    Reversed. 


In  March,  1887,  the  plaintiff  in  error  wrote 
to  N.  M.  Smith,  the  defendant  in  error,  who 
then  owned  a  stallion  called  "Duke  of  Glenn 
Lake,"  and  proposed  to  trade  him  land  for 
the  horse  as  follows:  "Belleville,  Kans., 
March  19,  1887.  Dr.  N.  M.  Smith,  Washing- 
ton—Dear Sir:  In  answer  to  your  letter  of 
late  date  would  say,  a  party  here  has  100 
acres  of  wild  land  he  will  trade  for  'Duke.' 
No  Imp.,  13  miles  from  Belleville  and  3  &  ^ 
miles  from  the  B.  &  M.  Railroad  station. 
No  incumbrance.  I  think  he  would  give  you 
the  land  for  the  horse.  It  Is  not  hilly  or 
stony.  The  nor.  east  quarter  29-4-2.  Would 
refer  you  to  Geo.  S.  Simmonds,  president  of 
the  Fhst  Nat'l  Bank.  H.  O.  Studley,  county 
clerk,  or  B.  R.  Logan;  all  of  Belle vlUe.  I 
think  if  anything  is  done,  must  be  done  soon. 
Let  me  hear  from  you  again.  I  am  not  par- 
ticular about  any  int  In  the  horse,  but  would 
Uke  to  see  him  liere,  as  I  have  a  No.  of 
mares  to  breed.  Tours,  truly,  B.  A.  Hal- 
loweU."  Smith  sent  his  agent,  P.  S.  Erb,  to 
Belleville,  to  look  at  the  land,  and,  if  it  suit- 
ed Erb,  he  was  to  make  the  trade.  Hal- 
lowell went  to  Hunger,  a  liveryman,  and 
hired  him  to  take  Erb  to  the  land,  giving 
them  the  numbers  correctly,  and  also  saying 
to  them  that  it  waa  east  of  John  Berkman's 
farm.  They  went  and  examined  the  quarter 
adjoining  Berkman's  on  the  east,  which  was 
the  northeast  of  30,  Instead  of  the  northeast 
of  29,  both  tracts  being  unimproved  land. 
On  Erb's  return  to  Belleville,  some  talk  was 
tiad  with  reference  to  Hallowell  giving  boot, 
which  he  refused  to  do.  The  trade  was 
made.  Hallowell  accepted  the  horse,  and 
gave  a  deed  for  the  land.  Almost  two  years 
aftowards  Smith  brought  this  suit  against 
Hallowell  and  Munger,  alleging  that  they 
bad  fraudulently  and  purposely  shown  his 
agent  the  wrong  tract  of  land,  and  had  deed- 
ed him  a  tract  of  land  that  was  utterly  worth- 
less; that  Hallowell  had  made  certain  false, 
and  fraudulent  representations  to  him  and 
to  his  agent  and  that  he  and  Munger  con- 
spired together,  and  it  was  understood  be- 
tween them,  that  he  should  show  his  agent 
the  wrong  piece  of  land;  and  that  these  acts, 
arts,  and  devices  on  the  part  of  the  defend- 
ants towards  the  plaintiff  were  resorted  to 
for  the  purpose  of  cheating,  wronging,  and 
defrauding  this  plaintiff  out  of  his  said  stal- 
lion or  value  of  the  same;  that  by  reason  of 
said  fraud,  conspiracy,  and  collusion  the 
plaintiff  had  been  damaged  In  the  sum  of 
$2,000;  that  said  fraud  was  not  discovered 
until  some  time  In  the  summer  or  fall  of 
1887;  that  after  the  commencement  of  this 
action,  and  before  trial,  the  plaintiff  sold  the 
land  which  he  received  in  the  trade.  Trial 
had  before  conrt  and  Jury.  General  verdict 
agalnat  both  of  the  defendants  for  $200. 
Special  findings  requested  by  both  plaintiff 
and  defendant  and  returned  by  Jury.  Mo- 
tion for  Judgment  in  favor  of  Hallowell  and 
Munger  on  findings  sustained  as  to  Munger, 
overruled  as  to  HallowelL    Judgment  ren- 
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dered  against  HalloweU  for  $200.  Motion 
for  new  trial  filed  and  overruled,  and  from 
tliJa  judgment  be  api)eal8,  and  brings  case 
here  for  review. 

W.  T.  Dillon,  tot  plaintiff  In  error.  Noble 
■A  Hogin  and  J.  W.  Rectar,  for  defendant  in 
error. 

GILKERSON,  P.  J.  Tlie  errors  complain- 
ed of  on  the  part  of  the  plaintiff  in  error  are 
In  ghing  certain  instructions  and  the  over- 
ruling of  the  motion  for  a  new  trial.  The 
sole  gronnd  for  recovery  laid  In  the  petition 
was  the  fraud  and  deceit  of  the  defendant 
in  making  the  trade.  Nothing  of  an  equitable 
nature  Is  claimed.  The  case  was  tried  on 
the  theory  of  fraud,  yet  the  Instructions  of 
the  court  attempted  to  and  did  change  the 
nature  of  the  case,  and  apthorlzed  the  Jury 
to  give  the  plaintiff  relief  upon  the  ground 
of  mutual  mistake  and  negligence;  and  the 
Jury  must  have  rendered  their  verdict  upon 
the  theory  of  mutaal  mistake  and  negligence, 
for  they  found  that  the  examination  of  the 
land  was  without  fraud  or  procurement  on 
tiie  part  of  any  one,  but  was  a  mutual  mls- 
ialce,  and  specifically  find  that  the  defendant 
Munger  did  not  Intentionally,  for  the  pnr^ 
pose  of  deceiving  Erb,  show  him  the  wrong 
tract  of  land,  and  that  there  was  no  collu- 
sion or  agreement  between  the  defendants  by 
which  It  was  agreed  and  understood  that 
Hunger  should  show  Erb  the  wrong  tract  of 
land,  and  that  HoUowell  did  not  know,  prior 
to  the  final  consummation  of  the  trade  In 
-question,  that  Erb  had  examined  the  wrong 
tract  of  land.  As  we  have  said,  the  charge 
•of  the  court  and  findings  of  the  jury  are  all 
baaed  upon  the  theory  that  the  plaintiff  could 
recover  after  there  had  been  a  mutual  mis- 
take, or  If  HalloweU  was  guilty  of  negli- 
gence. As  far  as  false  or  fraudulent  reinre- 
-flentatlons  being  made  are  concerned,  there 
Is  a  total  failure  of  proof,  as  the  records 
show  that  the  only  representation  made  by 
Hallowdl  was,  as  mentioned  in  his  letter, 
"that  the  land  was  neither  hilly  nor  stony." 
43mlth  never  offered  to  rescind  the  contract 
after  he  discovered  what  he  terms  the  fraud, 
which  was  hi  the  summer  of  1887;  nor  of- 
fered to  return  the  property  which  was  in 
tils  possession  and  under  his  contrcd  at  the 
time  this  suit  was  commenced,  but  waited 
until  after  HalloweU  had  disposed  of  the 
horse  before  bringing  his  suit  for  damages. 
Counsel  say  that  he  could  not  rescind  and 
return  the  property  at  the  time  the  suit  was 
"brought,  as  HalloweU  did  not  have  the  horse 
In  his  possession  or  under  his  control.  This 
Is  true,  but  there  was  ample  time  for  him 
to  have  done  so  between  the  date  of  the  dla- 
-covery  of  the  fraud  and  the  sale  of  the  horse; 
"and  where  grounds  for  rescission  of  a  con- 
tract exist,  a  party  desiring  to  avail  himself 
-of  them  must  act  with  reasonable  prompt- 
ness in  returning  the  property."  This  Smith 
■did  not  do,  and  very  potent  reasons  are  dis- 


coverable by  an  examination  of  the  record 
why  he  did  not  want  the  property  returned 
to  him.  Of  course,  It  is  his  right  to  make 
an  election,  but  when  be  has  made  it  he  most 
be  bound  by  It  Under  the  circumstances 
we  think  this  action  must  be  governed  by  the 
rules  of  law  which  govern  actions  fbr  fraud 
and  deceit  in  effecting  sales.  Hence  If  there 
was  no  fraud  or  deceit,  no  moral  tnrpltnde 
or  obliquity,  on  the  part  of  HalloweU  In  ef- 
fecting the  sale,  the  plaintiff  cannot  recover. 
We  know  of  no  exception  to  this  rule,  and 
we  know  of  no  decision  that  has  ever  ex- 
pressed a  different  doctrine.  Chandler  v.  Lo- 
pus,  1  Smith,  Lead.  Cas.  238,  and  cases  cited 
In  Hare  &  W.  notes;  Da  lice  v.  Blackburn, 
11  Kan.  190.  We  know  the  courts  of  equity. 
In  granting  equitable  relief,  go  much  further. 
"Equitable  relief  may  often  be  granted  for 
purely  Innocent  mistakes,  but  reMef  can  nev- 
er be  granted  In  such  cases  as  this  where  the 
relief  asked  Is  of  a  purely  legal  character." 
Da  Lee  v.  Blackburn,  avipiti.  Now,  If  aU  the 
other  necessary  facts  were  shown,  then,  If 
HalloweU  committed  any  fraud  In  making 
such  statements  as  he  did  make,  he  certainly 
was  Hable  for  the  fraud;  and  If  he  made  the 
statements  knowing  and  believing  them  to 
be  false,  for  the  purpose  of  effecting  the  sale, 
and  did  thereby  effect  the  sale,  he  certainly 
did  commit  fraud.  Or  even  If  he  made  the 
statements  as  thongh  he  knew  or  believed 
them  to  be  true,  while  In  t&ct  he  had  no 
knowledge  or  beUef  on  the  subject,  he  was 
equaUy  guilty  of  committing  fraud;  and 
there  are  many  other  ways  In  which  fraud 
could  have  been  committed,  and  In  which 
HalloweU  could  have  made  himself  liaMe. 
Bnt,  If  he  committed  no  fraud,  he  Is  certain- 
ly not  liable  In  this  acdon.  Se<;;tIon  133  of 
the  CivU  Code  provides:  "No  variance  be- 
tween the  aUegatlons  of  a  pleading  and  the 
proof  Is  deemed  material  unless  It  have  ac- 
tually misled  the  other  party  to  his  prejudice 
in  maintaining  his  action  or  defense  upon  the 
merits."  Section  184:  "When  the  variance 
is  not  material  as  provided  In  the  last  sec- 
tion, the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence  and  may 
order  an  immediate  amendment  without 
costs."  Section  135:  "When,  however,  the 
allegations  of  the  claim  or  defense  to  which 
the  proof  Is  directed  is  unproven,  not  in  some 
particular  or  particulars  only,  bnt  in  Its  gen- 
eral scope  and  meaning,  it  Is  not  deemed  a 
case  of  variance  within  the  last  two  sec- 
tions, but  a  failure  of  proof."  The  ClvU 
Code  here  describes  three  grades  of  disagree- 
ment between  the  proof  at  the  trial  and  the 
allegations  in  the  pleading  to  which  such 
proofs  are  directed:  (1)  An  Immaterial  va- 
riance, and  In  such  case  the  courts  wUl  or- 
der an  Immediate  amendment  ^  An  im- 
material variance,  where  the  proof  has  some 
relation  to  and  connects  with  the  allega- 
tions, yet  the  difference  Is  so  substantial  that 
the  adverse  party  Is  misled;  then,  upon  a 
proper  showing,  the  court  will  permit  an 
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anendmeiit  (9  Complete  fsIlTire  of  proof, 
-that  te,  wtiere  the  proofs  dM  not  materially 
ftiil  to  eonform  ^th  the  allegations  In  some 
pBTtlCDlar  «r  partlcnlars,  bnt  in  Its  entire 
scope  and  meaning.  In  otber  words,  wbere 
the  proofti  eetaUlsh  sometblng  wholly  dlffer- 
«Bt  from  file  all^atlons  of  the  pleading*, 
in  Boch  a  case  no  amendment  can  be  permit- 
ted, bnt  the  action  Aeuld  be  dismlBsed.  As 
we  have  said,  the  sole  gronnd  for  recovery 
bdd  in  the  petition  was  tbe  frand  and  deceit 
et  HaBowell  In  making  the  trade.  In  other 
words,  the  allegation  In  the  i)etltlon  In  Its 
general  scope  and  meaning  Is  that  the  de- 
fendant Hallowell  was  gnllty  of  actual  frand 
4md  conspiracy  against  the  plaintiff,  where- 
by he  was  Injured,  while  the  proof  directed 
to  that  allegation  and  the  special  findings  of 
the  Jury  are  that  he  was  not  gtrilty  of  fraud 
ot  conspiracy,  but  at  most  was  negligent, 
and  that  the  Injury,  If  any  happened,  was 
caused  by  his  negligence,  or  the  mutual  neg- 
ligence and  mistake  of  the  parties  to  the 
transaction.  This  Is  not  an  immaterial  Ta- 
rlance  under  sections  133  and  134,  bnt  a  to- 
tal failure  of  proof  under  section  185,  of  the 
CSvfl  Code.  "Hie  Judgment  In  this  case  Is  re- 
Tersed,  and  cause  remanded,  with  Instruc- 
tions to  render  judgment  therein  for  Hall> 
wen  upon  the  special  findings.  All  the  jndg- 
o  concurring. 


BITERS  ▼.  TYSON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, CD.     Jan.  9,  1896.) 

PlKTHIBSHIP — InSOLVENCT— PaTUENT   OV    ISDI- 

TinuAL  Debts. 

1.  As  a  general  rale,  the  simple  contract 
creffltoni  of  a  partnership  have  no  liea  npon 
the  partnership  property  until  it  is  acquired  by 
process  of  law;  and  a  bona  fide  transfer  of  the 
partnership  property,  while  It  remains  within 
tb«  control  and  possession  of  the  firm,  made 
«pon  sofficleiit  consideration,  and  with  the  con- 
sent of  all  the  peirtners,  places  it  beyond  the 
reach  of  the  partnership  creditors.  Woodman- 
^  T.  Holcomb,  7  Pac.  608,  84  Kan.  36. 

2.  Wliile  the  partnership  remains  in  ^st< 
oiee  and  in  a  solTent  condition,  it  may,  upon  a 
iMna  fide  consideration,  all  the  partners  assent- 
ing, transfer  and  appropriate  the  firm  property 
ia  payment  of  the  individual  debt  of  its  mem- 
bers; and  mere  inaolTency,  where  no  actual 
fnud  interrenes,  will  not  deprive  the  partners 
of  thdr  legal  control  over  the  property,  and  of 
the  tight  to  dispose  of  the  same  as  ttiey  may 
diooae;  and  where  the  separate  creditor  pur- 
diaies  from  the  firm  ia  good  faith,  and  the  in- 
dividual indebtedness  is  a  fair  prico  for  the 
pr<»>erty  purchased,  such  purchase  cannot  of  it- 
self be  held  fraudulent  as  against  the  general 
aeditort  of  the  firm. 

3.  A  general  jn^  finding,  based  upon  dis- 
puted facts  and  conflicting  testimony,  and  being 
approved  by  the  district  court,  will  not  be  dis- 
turbed. Morris  v.  Trumbo,  41  Pac.  974, 1  Kan. 
App.  ISO. 

(SyUabns  by  the  Coart) 

Error  from  district  court,  Riley  county;  B. 
B.  SpQman,  Jodge. 

Beplerln  by  Peter  Tyson  against  J.  M.  My- 
ers.   VroiB  a  Jadgment  tar  plalntitt,  and  an 


order  denying  a  new  trial,  defendant  brings 
error.    Affirmed. 

John  B.  Hessln.  for  plalntUE  in  enor,   Sam 
Kimble,  for  dtf endant  in  error. 

GILKESON,  P.  J.  This  action  was  brought 
In  the  district  court  of  Riley  county  by. 
Peter  Tyson  to  recorer  of  J.  M.  Myers  ra-' 
rlouB  Items  of  personal  property,  consisting 
of  a  stock  of  agricultural  implements,  horses, 
wagons,  buggies,  and  harness.  Myers  was 
at  the  time  of  the  commencement  of  the  ac- 
tion sheriff  of  Riley  county,  Kan.,  and  had 
levied  upon  the  proi)erty  In  controversy  by 
virtue  of  a  writ  of  attachmoit  issued  out  of 
said  district  court  In  favor  of  the  St.  Joseph 
Plow  Company  against  the  firm  of  Leach  Sc 
Tyson,  a  copartnership,  eensisting  of  Thomas 
Leach  and  P.  B.  Tyson.  Prior  to  the  Isan- 
ance  of  the  writ.  Leach  &  Tyson  had  been  en- 
gaged In  business  In  Randolph  In  the  sale  of 
agricultural  implements.  The  members  of 
said  firm,  Thomas  Leach  and  F.  B.  Tyson, 
were,  respectively,  the  son-in-biw  and  son 
of  Peter  Tyson,  plaintiff  In  the  court  below. 
The  plaintiff  claimed  to  have  purchased  th« 
articles  of  i)ersonal  property  from  Leach  & 
Tyson  before  the  levy  was  made,  and  was 
therefore  the  owner  and  entitled  to  the  Imme- 
diate possession  thereof.  The  defendant,  act- 
ing under  the  instructions  of  the  St.  Joseph 
Plow  Company,  upon  this  suit  being  brought, 
gave  bond  and  retained  the  property,  claim- 
ing that  the  sale  and  transfer  by  Leach  & 
Tyson  to  the  plaintiff  was  a  frand  on  the 
rights  of  the  defendant  and  other  creditors, 
and  was  therefore  void.  The  case  was  tried 
to  the  Jury;  general  verdict  rendered  for 
Peter  Tyson,  plaintiff  below;  motion  for  new 
trial  filed  and  overruled.  No  special  findings 
were  asked  for  by  either  party,  or  returned 
by  the  jury. 

Myers  brings  case  here  for  review,  alleging 
error  In  the  giving  of  certain  Instructions 
to  the  jury,  and  in  overruling  the  motion  for 
new  triaL  The  recArd  discloses  that  for 
some  time  prior  to  the  sale  to  Peter  Tyson, 
which  occurred  about  the  ISth  of  October, 
1890,  the  firm  had  been  In  business  in  Ran- 
dolph, and  the  management  thereof  had  been 
principally  wltb  the  partner  Leach,  Tyson 
having  been  engaged  In  other  pursuits;  that, 
as  a  firm  and  Individually,  they  had  borrow- 
ed money  from  Peter  Tyson,  and  their  indebt- 
edness to  him  up  to  the  time  of  the  sale  had 
not  been  paid;  that  at  about  the  time  this 
sale  was  made,-  or  shortly  before,  the  firm 
being  satisfied  that  they  could  not  meet  all 
their  obligations,  concluded  to  make  a  prefer- 
red creditor  of  Peter  Tyson,  and  made  a 
proposition  to  him  to  buy  their  stock  of  Im- 
plements, offering  to  sell  the  same  to  him  for 
the  sum  of  $500,  which  was  by  him  "accepted. 
Whether  all  the  property  sought  to  be  recov- 
ered in  this  action  was  Included  in  the  sale 
or  not  we  are  unable  to  tell  from  the  record, . 
as  all  of  the  testimony  npon  that  proposition 
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la  not  preseryed,  as  it  is  shown  that  a  bill 
of  sale  was  given,  together  with  an  Inven- 
tory, neither  one  of  which  Ib  Incorporated  In 
the  record,  as  is  also  the  case  with  reference 
to  a  certain  receipt  passed  between  the  par- 
ties to  the  transaction,  which  was  offered  in 
evidence,  but  no  record  thereof  made.  The 
valne  of  the  proi)erty  claimed,  as  shown  by 
the  petition,  is  $963.S9,  and  there  is  testimony 
tending  to  show  that  some  of  this  property 
was  purchased  prior  to  the  date  of  the  sale, 
BO  that  the  testimony  shows  that  the  proper- 
ty sold  by  the  firm  to  Peter  Tyson  was  worth 
$829.88.  The  amount  agreed  upon  for  the 
sale  of  this  property  was  $500,  and  was  paid 
by  surrendering  to  the  firm  their  note  for 
$300,  and  the  giving  to  them  a  note  for  $200, 
due  one  day  after  date.  This  note  of  $200 
was  paid  by  the  cancellation  of  certain  in- 
debtedness of  the  individual  members  of  the 
firm,  viz.:  Frank  B.  Tyson's  indebtedness, 
$100;  Leach's  indebtedness,  $200,— making 
the  consideration  about  $600,  Instead  of  $500. 
The  Indebtedness  of  the  firm  to  other  parties 
was  about  $1,600.  At  the  time  the  sheriff 
levied  upon  and  took  these  goods  into  his 
possession,  they  were  In  the  possession  of 
Peter  Tyson,  and  the  key  to  the  house  or 
store  in  which  they  were  situated  was  in  his 
possession.  Peter  Tyson  knew  that  the  firm 
owed  some  debts,  but  there  Is  no  evidence  to 
show  that  he  knew  the  amount,  or  to  whom 
they  were  owed,  and  any  information  that  he 
had  on  this  subject  was  merely  general. 

The  plaintiff  in  error  complains  of  the  giv- 
ing of  a  certain  InBtructlon  by  the  court,  viz. 
No.  8,  which  reads:  "I  further  Instruct  you 
that  If  you  believe  from  the  evidence  that 
the  plaintiff  came  Into  the  possession  of  the 
property  In  controversy  by  a  sale  or  sales, 
made  in  good  fblth  and  for  a  sufficient  consid- 
eration, in  payment  of  an  honest  debt  or  debts 
owed  to  him  by  F.  B.  Tyson  and  Thomas 
Leach  jointly  or  individually,  or  both,  with- 
out any  knowledge  of  fraudulent  intent  on 
their  part  (if,  in  fact,  such  Intent  existed), 
was  in  possession  of  said  property  either  in 
person  or  by  agent,  before  the  defendant  lev- 
led  upon  the  same  by  virtue  of  a  writ  of  at- 
tachment under  which  he  claims  the  right  of 
possession  thereto,  then  you  should  return  a 
verdict  for  the  plaintiff,"— and  insists  that 
the  rule  is:  "Partnership  creditors  have  a 
priority  over  the  sei)arate  creditors  of  indi- 
vidual partners  in  the  payment  out  of  the 
partnership  property,  and  have  a  quasi  lien 
upon  the  property  to  enforce  such  payment" 
We  cannot  concur  with  counsel  upon  this 
proposition.  "While  the  firm  is  in  existence, 
its  property  may  tie  sold  by  either  partner,  and 
will  be  followed  by  no  claim,  in  law  or  equi- 
ty, by  the  creditors  of  the  firm  if  sold  to  the 
purchaser  in  good  faith.  The  law  does  not 
provide  that  partnership  debts  may  be  first 
enforced  against  the  joint  property  of  the 
firm  in  preference  to  the  individual  debts  of 
,  the  partner,  on  the  ground  of  any  equity  held 
by  the  creditors.     But  this  relief  is  granted 


to  the  creditors  on  account  of  the  equity  of 
the  partners.  Each  one  of  them  has  the  rlcrbt 
to  demand  that  the  firm  property  shall  be 
devoted  to  the  payment  of  the  firm's  debts, 
and  sliall  be  first  exhausted  before  the  indi- 
vidual estates  are  taken."  City  of  Maquoke- 
ta  V.  Willey,  85  Iowa,  323;  King  v.  Sutton, 
42  Kan.  600,  22  Pac.  695.  In  Woodmansie  v. 
Holcomb,  84  Kan.  35,  7  Pac.  603,  Mr.  Justice 
Johnson,  in  delivering  the  opinion  of  the 
court,  says:  "While  it  is  true,  as  a  geneml 
rule,  that  as  between  partners,  and  also  as 
between  firm  and  individual  creditors,  the 
partnership  debts  have  priority  over  individ- 
ual debts  as  against  partnership  property, 
yet  the  simple  contract  creditors  of  a  part- 
nership have  no  lien  upon  its  property  until 
It  is  acquired  by  process  of  law.  They  have 
wliat  has  been  termed  a  'quasi  lien,'  but  ttds 
arises  and  is  derived  stdely  through  the  equi- 
table lien  of  the  partners.  Each  partner  has 
the  right  to  liave  the  firm  assets  applied  in 
the  discharge  of  the  firm  liabilities,  and  to 
the  payment  of  whatever  may  be  due  him 
when  the  firm  indebtedness  1b  discharged 
and  the  partnership  closed  up.  This  equita- 
ble claim  of  the  partners  may  in  many  cases, 
with  the  consent  of  the  partners,  be  made 
available  to  the  creditors;  but  as  no  such 
claim  or  equity  exists  in  the  creditors,  inde- 
pendent of  the  partners,  a  bona  fide  transfer 
of  the  partnership  property,  made  with  the 
consent  of  all  the  partners,  places  It  beyond 
the  reach  of  the  firm  creditors,"— and.  In  sup- 
port of  this,  cites  Story,  Partn.  !  258.  While 
the  partnership  remains  in  existence  and  is 
solvent,  we  think  it  has  the  right,  with  the 
consent  of  all  its  members  upon  a  bona  fide 
consideration,  to  sell  and  transfer  the  firm 
proi)erty  ta  payment  of  the  individual  debt 
of  one  of  the  firm.  No  such  circumstances 
about  the  transaction  can  be  held  to  be  a 
fraud  upon  the  firm  creditors.  The  decisions 
of  the  courts  have  gone  further  than  this, 
and,  although  not  unanimous,  the  weight  of 
authority  seems  to  be  that  mere  Insolvency, 
where  no  actual  fraud  intervenes,  will  not 
deprive  the  partnership  of  their  legal  con- 
trol over  the  property,  and  their  right  to  dis- 
pose of  the  property  as  they  may  choose;  and 
where  the  separate  creditor  purchases  from 
the  firm  in  good  faith,  and  Individual  indebt- 
edness is  a  fair  price  for  the  property  pur- 
chased, such  purchase  cannot  of  itself  t>e 
held  fraudulent  as  against  the  general  cred- 
itors of  the  firm.  Slgler  v.  Bank,  8  Ohio  St. 
511;  Schmldlapp  v.  Currle,  55  Miss.  597;  Case 
V.  Beauregard,  96  U.  S.  119;  Bank  v.  Sprague, 
20  N.  J.  Kq.  13;  WUcox  v.  KeUogg,  11  Ohio, 
394;  Gwin  v.  Selby,  5  Ohio  St  96;  Allen  v. 
Center  Valley  Co.,  21  Conn.  130;  Elce  t. 
Barnard,  20  Yt  479;  Haben  v.  Etarshaw,  49 
Wia  879,  5  N.  W.  872;  White  v.  Parish,  20 
Tex.  688;  Scbaeffer  v.  FIthlan,  17  Ind.  463; 
McDonald  v.  Beach,  2  Blackf.  66;  Ex  parte 
RvMn,  6  Yes.  119;  Whltton  v.  Smith,  1  Freeno. 
Ch.  (Miss.)  231;  Freeman  v.  Stewart,  41  Miss. 
138;  Potts  V.  Blackwell,  4  Jones,  Eq.  68. 


Digitized  by 


Google 


Kan.) 


GILSON  t>.  HATS. 


We  do  not  think  that  the  court  erred  In 
giying  this  Instruction.  We  have  carefully 
examined  the  record  and  evidence  submitted 
at  the  trial  of  this  case,  and,  even  were  It 
admitted  that  there  was  any  fraudulent  In- 
tent upon  the  part  of  Leach  &  Tyson  as 
afninst  their  creditors,  Peter  Tyson  did  not 
participate  therein,  or  liaye  the  slightest 
knowledge  thereof;  and  in  cases  of  this  kind, 
where  the  sale  made  Is  alleged  to  be  fraudu- 
lent, there  must  be  participation  in  the  fraud 
on  the  part  of  the  grantee,  or,  at  least,  knowl- 
edge of  the  intended  fraud  of  the  grantor 
must  be  shown,  or  the  sale  will  be  upheld. 
This  is  the  doctrine  laid  down  by  the  su- 
preme court  of  this  state,  and  we  cannot  say 
that  any  prejudicial  error  was  committed  at 
the  trial.  There  was  evidence  sabmltted 
tending  to  prove  evei7  material  fact  found 
by  the  Jury  that  authorizes  the  verdict  that 
was  returned;  and  the  question  having  been 
passed  upon  by  the  Inry,  and  its  findings  ap- 
proved by  the  trial  court,  this  court  cannot 
disturb  the  Judgment  "We  must  hold,  in  ac- 
cordance with  the  established  principles  and 
repeated  decisions,  that  the  general  finding 
and  Judgment  include  every  material  fact 
necessary  to  sustain  such  Judgment;  and 
that,  in  legal  contemplation,  there  is  a  finding 
by  the  Jury  that  the  sale  of  the  property  in 
question  was  made  in  good  faith,  upon  a  auffl- 
dent  consideration;  and  that  Peter  Tyson 
was  a  bona  fide  purchaser  thereof,  and  enti- 
tled to  its  possession."  Weil  v.  Eckard,  37 
Kan.  700,  15  Pac.  922;  Morris  t.  Trumbo,  1 
Kan.  App.  156,  41  Pac.  974.  l%e  Judgment 
in  this  case  will  be  affirmed.  All  the  Judges 
concurring. 


QIIiSON  e«  aL  V.  HATS. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.    Jan.  9,  1896.) 

IdnSATIOH  or  FaLSB  IsSDIS— QuaSTIOHS  HOT 

Baisio  Bilow. 
Where  the  court,  the  litlganta,  and  conn- 
m1  all  proceed  in  the  trial  of  an  action  upon^  an 
erroneouB  theory  as  to  the  issues  that  are  ac- 
tually joined  by  the  pleadings,  and  the  matters 
in  dispute  are  fairly  litigated  in  such  action, 
and  it  Is  clearly  evident  that  the  defeated  party 
was  not  prcduaiced  thereby,  the  objection  that 
there  was  a  variance  between  the  issues  Joined 
by  the  pleadings  and  the  questions  actually  llt- 
icated  cannot  he  considered  when  presentsd  for 
the  first  time  in  this  court. 
(Syllabus  by  the  Court) 

Brror  from  district  court,  Osborne  county; 
Oyros  Heren,  Judga 

Action  by  William  Spencer,  for  whom,  on 
bis  death,  was  substituted  John  J.  Hays  as 
administrator,  against  Ashley  Gilson  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants bring  error.     Affirmed. 

B.  F.  Robinson,  for  plaintiffs  In  error.  J. 
C.  Pitts,  tor  defendant  in  erra:. 

CLARK.  J.  On  August  19,  1S90,  William 
Spencer  brought  this  action  In  the  district 


court  of  Osborne  coimty  against  Ashley  Oil- 
son  and  Roselsa  Gilson.  The  plaintiff  was 
about  79  yean  of  age,  and  in  feeble  health, 
and  the  defendants  were  his  son-in-law  and 
daughter,  respectively.  The  petition  was 
very  inartistlcaliy  drawn;  in  fact,  it  is  diffi- 
cult to  ascertain  from  a  critical  examination 
of  it  the  nature  of  the  cause  of  action  upon 
which  the  plaintiff  based  his  right  to  re- 
cover; and  yet  when  the  pleadings  are  con- 
strued as  a  whole,  together  with  the  evidence 
that  was  submitted  by  the  parties  to  the  ac- 
tion, the  instructions  of  the  court,  and  the 
verdict  of  the  Jury,  together  with  the  other 
proceedings  Iiad  upon  the  trial,  it  is  evident 
that  the  questions  fairly  litigated  were  as  to 
whether  or  not  the  defendants  bad  been 
legally  released  from  the  obligation  assumed 
by  them  under  a  certain  contract  entered  in- 
to on  or  about  the  6th  day  of  September, 
1888,  by  the  terms  of  which  the  plaintiff 
agreed  to  convey  to  the  defendant  Ashley 
Oilson  the  homestead  upon  which  Mr.  Spen- 
cer was  then  residing,  being  a  quarter  sec- 
tion of  improved  farming  land  In  Osborne 
county,  uixin  which  there  was  a  mortgage  of 
$1,000,  the  defoidants  undertaking  and 
agreeing  to  supply  the  plaintiff  with  all  nec- 
essary food,  clothing,  shelter,  and  warmth, 
together  with  other  necessaries  for  his  com- 
fort and  sustenance  In  defendants'  family, 
for  and  during  the  term  of  his  natural  life, 
the  defendant  Ashley  Oilson  assuming  and 
agreeing  to  pay  the  $1,000  mortgage;  and, 
If  this  question  should  be  determined  ad- 
versely to  the  defendants,  then  the  amoimt 
which  plaintiff  was  entitled  to  recover  as 
damages  for  a  breach  of  the  contract  The 
trial  proceeded  upon  the  theory  that  these 
were  the  issues  Joined,  and  therefore  a  simi- 
lar construction  of  ijie  pleadings  will  be 
adopted  by  this  court  The  Jury  returned  a 
verdict  in  favor  of  the  plaintiff,  assessing  his 
damages  at  $761,  and  a  Judgment  was  ren- 
dered against  the  defendants  in  accordance 
therewith.  To  reverse  this  Judgment,  the 
defendants  have  brought  the  case  to  this 
court  Since  the  petition  in  error  was  filed, 
the  death  of  the  plaintiff  below  has  been  sug- 
gested, and  the  administrator  of  his  estate 
has  been  duly  substituted  as  defendant  in 
error. 

There  ^  no  contention  as  to  the  terms  of 
the  contract  entered  into  between  the  par- 
ties, but  the  plaintiffs  la  error  pleaded  in  bar 
of  plaintiff's  right  to  recover  that,  for  a 
valuable  consideration,  they  were  on  Novem- 
ber 6,  1888,  duly  released  from  their  obliga- 
tion to  support  the  plaintiff.  They  admit 
the  execution  and  delivery  of  the  deed  in 
pursuance  of  the  original  contract,  and  that 
they  moved  into  the  dwelling  house  on  the 
Spencer  homestead,  and  took  actual  posses- 
sion of  the  farm,  under  the  deed,  and  also 
looked  after  and  cared  for  Mr.  Spencer's  per- 
sonal property,  which  consisted  of  live  eXoA, 
farming  Implements,  and  household  furni- 
ture, and  which  was  on  the  place  at  tliat 
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time. .  Tbey  «IalxB  tbat,  soon  thereafter,  Mr. 
Spencer  transferred  to  Ashley  Gil8on  all  of 
the  said  personal  property  (the  same  then  be- 
ing In  the  virtual  iJOsseBslon  of  the  plaintiffs 
In  error),  and  that  the  sole  Inducement  for 
such  transfer  was  that  Mr.  Spencer  was  at 
that  time  indebted  to  yarlous  parties  for  cer- 
tain farming  Implements,  as  well  as  for  the 
expenses  Incurred  Incident  to  the  recent  slck> 
ness,  death,  and  burial  of  his  wife;  his  cred- 
itors would  be  likely  to  take  his  property 
from  him,  unless  he  otherwise  disposed  of  it; 
and  that,  In  order  to  avoid  the  payment  of 
this  indebtedness,  he  gave  this  property  to 
Mr.  GUson.  This  claim  was,  however,  re- 
futed by  the  plaintiff  below,  who  testlOed 
tbat  after  the  contract  had  been  consum- 
mated upon  bis  part  by  the  execution  and 
delivery  of  the  deed,  and  the  defendants  had 
gone  into  possession  of  the  farm,  Mr.  Gllson 
said  to  him:  "You  might  Just  as  well  let 
me  have  the  rest  of  the  property.  You  are 
old,  and  It  Is  a  bother  to  you,"— to  which 
be  replied:  "After  I  am  dead  and  burled,  all 
will  be  yours."  He  also  testified  that  that 
was  the  substance  of  the  conversation,  and 
that  he  did  not  give-  the  personal  property  to 
Mr.  GUson.  Soon  afterwards  a  controversy 
arose  between  the  plaintiff  and  Mrs.  GUson, 
growing  out  of  a  desire  on  the  part  of  the 
former  to  transfer  a  bed  claimed  by  him 
to  the  residence  of  a  neighbor,  with  whom 
he  was  stopping  temporarily;  and  Mrs.  Gll- 
son refused  to  allow  him  to  remove  the  bed 
from  the  premises,  and  the  plaintiff  claimed 
that  as  a  result  of  that  altercation,  and  with- 
out sufficient  provocation  therefor,  he  was 
driven  from  the  home  of  the  defendants,  and 
compelled  to  seek  refuge  and  support  else- 
where. He  also  claimed  that  the  circum- 
stances attending  the  execution  of  the  re- 
lease pleaded  in  bar  by  the  defendants  were 
such  that  he  was  not  bound  thereby;  that  be- 
cause of  his  Infirmity,  both  of  mind  and 
body,  and  his  Incapacity,  by  reason  thereof, 
to  manage  his  affairs,  of  whl<di  fact  the  de- 
fendants had  full  knowledge,  and  with  the 
Intent  to  wrong  him  and  to  secure  a  dla- 
charge  from  their  obligation  to  support  him, 
they  refused  him  possession  of  certain  per- 
sonal  property  claimed  by  him,  except  upon 
the  condition  that  he  sign  said  release.  This, 
however,  is  denied  by  the  defendants,  who 
claim  to  have  dealt  fairly  and  honorably 
with  the  plaintiff  in'- the  premises,  and  that 
they  purdiased  such  release  upon  snfficieiU 
oon»lderati<m  therefor.  The  evidence  in  sup- 
port of  the  claims  of  the  respective  parties  Is 
very  unsatisfactory  and  conflicting,  save  aa 
to  the  terms  of  the  original  contract  entered 
into  by  them,  and  yet  we  do  not  feel  war- 
ranted In  saying  that  tlye  general  verdict  of 
the  jury  in  favor  of  the  plaintiff  was  not 
supported  by  the  evidence,  or  that  there  Is 
an  Irreconcilable  conflict  between  the  general 
verdict  and  the  special  findings  of  fact  As 
the  instmctions  tuSssA  by  the  plaintiffs  in 
error,  which  were  refused  by  the  court,  were 


substantially  cov»«d  by  the  general  instruc- 
tions, which  stated  the  law  applicable  to  tbe- 
case,  the  questions  of  fact  having  been  deter- 
mined by  the  Jury  in  favor  of  the  plaintUT 
bdow,  the  verdict  having  been  approved  by 
the  trial  court,  and  no  prejudicial  error  ap- 
pearing In  the  record,  it  follows  that  the 
judgment  must  be  affirmed.  All  the  Judges- 
ooocurring. 


POMEROT  V.  SCHWEI^DKNHB  et  «L 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Jan.  9,  180&) 

Rboobd  or  Appbal— Waiit  of  JuBiBDicnoir— 
Dismiss  Ai.. 
When  the  record  filed  for  the  review  of 
a  Jadcveat  of  the  district  court  does  not  athxni- 
atively  show  that  the  value  of  the  property  in 
controversy,  exdasive  of  costs,  exceeds  $100, 
and  the  case  does  not  belong  to  one  of  the  ex- 
cepted classes  of  appealable  cases,  it  must  be 
dismissed  for  want  of  jvrisdictioB. 

(SyUabus  by  the  Court) 

Error  to  district  court.  Oiaham  connty; 
Charles  W.  Smith,  Judge. 

Action  by  James  P.  Pomeroy  against  Hen- 
ry Schwendener  and  others  to  reverse  an  or- 
der dissolving  a  temporary  injunction.  Plain- 
tiff  brings  error.     Dismissed. 

Z.  a  Tdtt  and  H.  M.  Baldwin,  for  plain- 
tiff In  eiTor.  H.  J.  Harwl,  for  defendants  In 
error. 

GARVBR,  J.  The  plaintiff  In  error,  Pom- 
eroy, commenced  this  action  in  the  district 
court  of  Graham  county  to  enjoin  the  remov- 
al of  a  frame  stable  from  certain  lots  In 
Hill  City  which  he  had  purchased  at  a  sher- 
iff's sale  made  pursuant  to  a  judgment  of 
foreclosure  of  a  mortgage  held  thereon  by 
him.  The  premises  were  bid  tn  by  him  for 
97S.  A  temporary  injunction  wss  graatadl 
by  the  probate  judge,  which,  oe  motion  of 
the  defendants,  was  dissolved  by  the  district 
court  To  reverse  this  order  these  proceed- 
ings In  error  were  Instituted.  The  subject 
of  controversy  is  a  certain  frame  stable  sit- 
uated on  the  mortgaged  lots.  The  evidence 
does  not  show  Its  value,  but  the  petition  for 
the  Injunction  alleges  that  the  plaintiff  pur- 
chased the  lots  and  building  at  the  sber- 
IfTs  sale  for  $75,  and  that  the  lots,  exdoslve 
of  the  stable,  are  not  worth  to  exceed  $10. 
A  proceeding  in  error  cannot  be  taken  to  this 
court  or  to  the  supreme  court  in  any  civil  ac- 
tion "unless  the  amount  or  value  In  contro- 
versy, exclusive  of  costs,  shall  exceed  $100," 
except  In  certain  specified  classes  of  cases, 
to  which  this  case  does  not  belong.  Accept- 
ing the  allegations  of  the  petition  in  this 
case  as  the  only  evidence  of  the  amqnnt  or 
value  in  controversy.  It  is  dear  that  the  case 
was  not  appealable.  But,  without  this,  the 
result  would  be  the  same,  for  the  record 
must  In  all  cases  affirmatively  show  Jurisdic- 
tion. Loomis  T.  Bass,  48  Kan.  28,  28  Fac. 
1012;    Packard  t.  Packard  (Kan.   Sup.)  42 
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Pw.  83(L  tf  we  look  to  the  merits  at  tbe 
case,  we  find  little  conflict  In  tbe  evidence  as 
to  the  ownership  of  the  stable  in  contToversy. 
The  preponderance  of  the  evidence  goes  to 
show  that  the  staUe  was  not  on  the  land  at 
the  dme  the  mwtgage  was  executed;  that 
it  never  belonged  to  the  owner  of  the  lota, 
but  was  moved  thereon,  with  his  consent,  by 
other  persons.  The  boUdlng  was  not  placed 
iqMD  a  permanent  foundation,,  and  could  be 
easily  removed  wltboat  injury  to  it  <v  the 
lota  We  think  the  decision  of  the  court  la 
amply  supported  In  the  evidence.  For  tbfi 
reasons  first  given  the  case  will  be  dismissed. 
All  the  Judses  omcnrring. 


BOARD  OP  COUNTI   CONTRS  OB* 
KAWIilNS  COUNTT  v.  BBALS. 

(Court  «f  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Jan.  0,  1886.) 

ArrsAi.  waom  Jusncs— Fiumo  ArPiDAVic 

Both  the  written  statement  and  the  aifi- 
davit,  required  by  the  statute  for  an  appeal  by 
a  municipality  from  the  judgment  of  a  justice 
of  the  peace,  must  be  filed  within  10  days  after 
the  rendition  of  the  judgment:  and  if  the  state- 
ment ODly  is  filed  witliin  the  10  days,  the  affida- 
vit not  being  filed  until  the  lapse  of  15  days,  it 
is  not  error  for  the  district  court  to  dismiss  the 
appeal. 
(Syllabns  by  the  Court) 

Error  from  district  court,  Bawllns  county; 
6.  Webb  Bertram,  Judge. 

Action  by  the  board  of  county  commlBslon- 
ers  of  Rawlins  county  against  Jesse  W. 
Beals.  Judgment  for  defendant.  Plaintiff 
brings  error.   Affirmed. 

Robot  8.  Hendricks,  tor  plaintiff  la  error. 
J.  G.  Call,  tor  defendant  in  error. 

6ARVBR,  J.  This  was  an  actitm  com- 
menced befbre  a  Justice  of  the  peace  by  the 
board  of  county  cotrvTwlsstonera  of  RawUaa 
county  against  Jesse  W.  Seals,  In  which 
Judgment  was  rendered  by  the  Justice  tot 
the  defendant,  and  an  appeal  therefrom  to 
the  district  court  was  attempted  to  be  taken 
by  the  plaintiff.  On  motion  of  the  defend- 
ant, the  appeal  was  dloniased.  This  ruling 
of  the  court  ta  the  only  question  presented 
for  oar  considccatloo.  No  appeal  bond  was 
given,  and.  In  Ilea  thereof,  the  plaintiff  at- 
tempted a  compliance  with  the  statvta 
which  provides:  "When  e.ay  munieipality 
desires  to  ap|>eal,  no  bond  shall  be  required, 
and  it  shall  be  anfllelent  to  perfect  any  sack 
q>peal  If  tbe  i^peUant  sliall,  within  ten 
days  after  the  rcstdMon  of  the  Judgm«it, 
cansa  to  be  filed  with  the  Justice  of  the 
peace  a  statement  In  writing  that  appellant 
does  appeal  froaa  socb  Judgment  to  tbe  dis- 
trict court  of  the  county,  and  file  an  affida- 
vit setting  forth  tlte  appeal  Is  not  taken  for 
i«xation  or  delay,  but  because  the  affiant 
believes  that  the  appcUaat  Is  aggrieved  by 
the  JudgnenL''     Gen.  S«.  1888,  i  487a     A 


written  statement  that  the  plaintiff  appeal* 
ed  to  tbe  district  court  was  filed  8  days,  and 
the  affidavit  required  by  the  statute  was 
filed  15  days,  after  the  rendition  of  tbe  Judg- 
ment. The  requirements  of  tbe  statute,  as 
to  tbe  comdltioiu  upon  which  an  appeal  may 
be  taken  from  a  Justice's  court  to  the  dis- 
trict court,  must  be  complied  with  within  the 
time  given  by  tbe  statute,  or  the  right  to  a& 
appeal  is  lost  When  other  conditions  are 
Imposed  in  lieu  of  the  giving  of  a  bond,  a 
compliance  with  such  statutory  require- 
ments is  essential.  Both  tbe  written  state- 
ment and  the  affidavit  must  be  filed.  Nei- 
ther one,  of  Itself,  is  sufficient  to  secure  an 
ajK>eal.  The  statute  expressly  provides  that 
these  necessary  steps  for  an  appeal  must 
be  taken  within  10  days  after  the  rendition* 
of  the  Judgment  As  that  was  not  done  ia 
this  case,  the  appeal  was  properly  dismissed. 
Struber  v.  Rehlfs,  36  Eaa  202,  12  Fac.  830; 
McCarthy  v.  Holden,  54  Kan.  313,  88  Pac. 
261.  Tbe  Judgment  of  the  district  court  wiU 
be  affiimed.    All  the  Judges  concurring. 


KNKELAND  v.  RHNNER. 

(Court  of  Appeals  of  Kflnsas,  Northern  Depart- 
m»it,  C.  D.     Jan.  8,  1886.) 

Salb— VssTiNO  or  Titi.e— Deuvbbx— Burrioics- 

GZ  or  EVIDBNOB. 

In  a  contract  of  sale  of  personal  prop- 
erty, the  intent  of  the  parties  controls,  and  if 
they  intended  a  present  vesting  of  title,  the  title 
may  in  fact  pass  at  once  to  the  purchaser,  al- 
though the  actual  delivery  thereof  is  to  be  made  ' 
subsequently,  and  whenever  a  dispute  arises  as 
to  the  true  character  of  an  agreement,  the  ques- 
tion of  intent  is  rather  one  of  fact  than  of  law; 
and  the  finding  of  the  trial  court,  when  sustain- 
ed by  the  evidence  upon  this  question,  will  not 
be  disturbed  upon  review. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Jewell  county;. 
Cyrus  Heren,  Judge. 

Replevin  by  Noah  A.  Re&nnr  against  L.  D. 
Kneeland.  From  a  Judgment  for  plaintiff,, 
defendant  brings  error.    Affirmed. 

This  was  an  action  in  r^levin,  brought  by 
Noah  A.  Renner,  as  plalutlS  below,  against 
L.  D.  Kneeland,  defendant  below,  as  consta> 
Me  of  Burr  Oak  township,  in  Jewell  county, 
Kan.,  to  recover  tbe  possession  of  two  colts, 
upon  which  tbe  defendant  below,  as  such 
constable,  bad  levied  upon  as  tbe  property  of 
one  John  Laird.  As  a  statenient  of  facts  in 
the  case  we  can  do  ao  better  than  to  take  the 
findings  of  the  court  below,  via.:  That  on 
February  8,  1880,  Noah  A.  Renner  and  John 
lAlrd  entered  into  a  contract  and  agreement 
whereby  tbe  said  John  Laird  sold,  to  said 
Noah  A.  Henner  the  property  in  controversy, 
being  a  span  of  colts,  one  of  which  was  two 
years  old  and  the  other  three.  That  It  was 
at  tbe  time  agreed  between  the  said  Renner 
and  Laird  that  Renner  should  pay  lAlrd  the 
som  of  fi3B  in  cash,  or  execute  bis  note  for 
that  amount,  due  and  payable  on  the  Ist  of 
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March,  1890.  That  the  said  Laird  should 
keep  for  the  said  Renner  the  property  nntll 
the  Ist  of  March,  1890,  as  Renner  had  not 
room  for  them  at  his  place  of  residence,  and 
that  the  property  then  and  there  became  the 
property  of  said  Renner.  That  a  note  was  to 
be  executed,  or  the  cash  paid,  on  the  10th  of 
February,  1890,  at  Burr  Oak,  Kan.,  the  con- 
tract of  sale  having  been  made  at  the  resi- 
dence of  Laird  in  the  country,  and  on  Satur- 
day afternoon.  That  Renner  did,  on  Mon- 
day, the  10th  of  February,  execute  and  deliv- 
er to  Laird  his  note  for  the  sum  agreed  upon. 
That  the  note  was  executed  about  4  o'clock 
in  the  afternoon  of  said  day,  and  was  imme- 
diately placed  In  the  Bank  of  Burr  Oak  by 
Laird  as  collateral  security  to  secure  the  in- 
debtedness owed  by  him  to  said  bank,  which 
was  not  quite  as  large  as  the  amount  of  the 
note.  That,  at  the  time  the  bank  received 
the  note  as  collateral,  It  agreed  with  Laird 
to  credit  the  amount  of  the  note  on  his  Indebt- 
edness to  them,  and  pay  him  the  dlfTerence, 
provided  the  Renner  note  was  all  right,  and 
would  be  paid  without  any  tronble  or  ques- 
tion; and  they  did  so  pay  Laird  the  differ- 
ence. That  on  or  about  the  15th  of  Febru- 
ary, 1800,  Renner  went  to  the  bank  and  paid 
the  note  so  given,  by  executing  to  said  bank 
another  note.  Thereupon  the  bank  assigned 
to  him  the  obligations  of  Laird  to  the  bank 
without  recourse,  and  Renner  afterwards  de- 
livered to  Laird  the  Indebtedness  so  taken 
from  the  bank  by  him,  without  any  further 
or  other  consideration  between  him  and  Laird. 
That  on  February  10, 1890,  there  was  issued 
by  a  Justice  of  the  peace  of  said  county,  in 
an  action  pending  before  him,  in  which  Ira 
F.  Hudson  was  plaintiff  and  the  said  John 
Laird  defendant,  a  writ  of  attachment,  and 
delivered  to  the  plaintiff  in  error,  as  consta- 
ble, under  and  by  virtue  of  which  be  took 
Into  his  possession  the  property  in  question. 
That  on  the  2lBt  day  of  February,  1890,  Ren- 
ner brought  this  action.  Kneeland  gave  a 
redelivery  bond  smd  held  possession  of  the 
property,  and  on  the  2&th  day  of  February, 
1890,  proceeded  to,  and  did,  sell  the  same  to 
the  plaintiff  in  the  attachment,  Ira  F.  Hud- 
son. That  said  Laird  was  a  married  man, 
the  head  of  a  family,  and  had  no  other  team 
bnt  the  one  in  question.  That  one  of  the 
colts  had  been  broken  to  work,  and  had  been 
worked  prior  to  the  levying  of  the  writ  of  at- 
tachment, and  the  other  had  been  broken  to 
work  about  tHe  time  of  levying,  and  that 
ever  since  they  have  been  used  together  as  a 
team.  That  the  value  of  the  property  In  qnea- 
tion  at  the  time  this  action  was  commenced 
was  the  sum  of  $150.  That  the  plaintiff  has 
never  had  the  actual  possession  of  the  prop- 
erty In  controversy.  Oase  tried  to  the  court 
Special  findings  of  fact,  as  above  set  forth, 
made,  together  with  conclusions  of  law. 
Judgment  rendered  in.  favor  of  defendant  in 
error,  Renner,  from  which  Judgment  Knee- 
land  complains,  and  brings  case  here  for  re- 
view. 


T.  S.  Klrkpatrtck  and  L  F.  Hodson,  for 
plaintiff  in  error.  Tnmer  &  Hotchklss,  for 
defendant  in  error. 

OILKESON,  P.  3.  (after  stating  the  facts). 
There  Is  but  one  question  In  this  case  which 
requires  our  attention,  the  answering  of  which 
determines  all  other  Issues  in  the  case,  viz.: 
Did  the  title  and  ownership  of  the  property 
In  question  pass  to  Renner  at  the  time  the. 
contract  was  made,  February  8,  1890?  And 
this  we  must  answer  in  the  affirmative.  The 
rule  is,  In  sales  of  personal  property,  the  prop- 
erty passes  at  once  on  the  sale,  if  snch  is  the 
Intention  of  the  parties,  though  the  seller  is 
afterwards  to  make  a  delivery  of  the  goods 
sold.  This  Intent  may  be  expressly  declared, 
or  it  may  be  Implied  from  the  clrcumstanceB 
surrounding  the  making  of  the  contract. 
This,  we  tblnlc,  has  always  been  the  rule. 
Nothing  was  required  at  common  law  to  give 
validity  to  the  sale  of  personal  property,  ex- 
cept the  mutual  consent  of  the  parties  to  the 
contract;  and  as  soon  as  It  was  shown  by 
competent  evidence  that  it  was  agreed  by 
mutual  consent  that  the  one  should  transfer 
the  absolute  property  in  the  thing  sold  to  the 
other  for  a  money  price,  the  contract  was  con- 
sidered complete  and  binding  on  both  par- 
ties. Hatch  V.  Oil  Co.,  100,  U.  8.  124.  Mr. 
Justice  Brewer,  In  delivering  the  opinion  of 
the  court  in  Bailey  v.  Long,  24  Kan.  81,  says: 
"So  long  as  T.  W.  B.  [the  vendor]  had  the  ti- 
tle and  the  right  to  control  the  property,  It 
might  be  taken  for  his  debts,  notwithstand- 
ing any  agreement  he  might  have  made  to 
sell  it.  It  is  unquestionably  true  that  the 
intent  of  the  parties  controls,  and  If  they  in- 
tend a  present  vesting,  it  did  in  fact  pass  at 
once  to  L.  [the  vendee],  and  that  though  the 
actual  delivery  was  to  be  made  subsequently 
under  the  arrangement  of  the  vendor."  As 
Benjamin,  In  his  work  on  Sales  (section  809), 
says:  "Both  of  these  contracts  [the  contract 
of  sale  and  the  ocmtract  to  sell]  being  equally 
legal  and  valid,  it  is  obvious  that  whenever 
a  dispute  arises  as  to  the  true  character  of 
an  agreement,  the  question  is  one  rather  of 
fact  than  of  law."  The  agreement  Is  Just 
what  the  parties  Intend  to  make  it,  if  that 
intention  Is  clearly  and  unequivocally  mani- 
fested, cadlt  queestio.  And  this  role  is  again 
laid  down  in  Howell  ▼.  Pni^  27  Kan.  702. 
The  Intention  of  the  parties,  therefore,  grov- 
emlng,  and  upon  a  dispute  as  to  what  the 
intention  was.  It  being  a  question  of  fact,  we 
merely  look  to  the  findings,  which  clearly 
show  that  it  was  the  understanding  and  In- 
tent of  the  parties  that  the  title  did  and 
should  pass  at  once,  viz.  on  the  8th  of  Febm- 
ary,  1890.  Is  this  finding  sustained  by  the 
evidence?  We  think  it  is.  Where  an  action 
has  been  tried  by  the  court  without  the  Inter- 
ventlon  of  a  Jury,  and  the  court  makes  special 
findings,  the  findings  of  the  court  are  as  con- 
clusive In  an  appellate  court  as  the  verdict  of 
a  Jury,  and  when  each  finding  of  fact  is  sus- 
tained by  some  evidence,  this  court  will  not 
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fxnier  the  finding  set  aside,  or  grant  a  new 
trial,  although  the  evidence  la  of  the  most  nn- 
satisfactory  character,  and  although  thereon 
this  court.  If  sitting  as  a  nisi  prlus  court, 
might  reach  different  conclusions  of  fact. 
Gibbs  T.  GlbbB,  18  Kan.  il9.  And  this  has 
been  the  rule  uniformly  recognized  from  the 
existence  of  the  supreme  court  down  to  the 
present  time.  Backus  t.  Clark,  1  Kan.  303. 
And  see  the  Ibst  reported  case  of  this  court, 
Westerman  y.  Erans  (Kan.  App.)  41  Pac. 
875,  in  which  the  same  rule  was  reiterated. 
As  we  have  said,  this  finding  Is  sustained  by 
the  evidence.  In  fact,  all  the  findings  of  the 
court  in  this  action  are  sustained;  not  only 
by  some,  or  even  a  preponderance,  but  by  aU, 
the  testimony.  The  Judgment  In  this  case 
will  be  afflrmed.    All  the  judges  concurring. 


tmiON  PAC.  BY.  CO.  r.  McOOLLUM. 
(Coort  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Jan.  9,  1B96.) 
Fdu  I^EOLieaNTiiT  Bbt  —  Liability  or  RAiLBOikD 
CloMPAMY— Proxihati  Causb— Comtbib- 

UTOHT  NeOLIOK^ICB, 

1.  One  who  negligently  sets  ont  a  prairie 
fire,  which  causes  tne  destruction  of  the  prop- 
erty of  another,  is  liable  for  the  injury  sustain- 
ed, when  it  is  such  as  reasonably  should  have 
been  foreseen  as  the  natural  and  probable  con- 
■eqnence  of  the  negligent  act 

2.  A  fire  negligently  set  from  a  passing 
railroad  train,  after  running  a  short  distance, 
was,  as  supposed,  subdued  and  extinguished  by 
section  men,  except  in  some  burning  hay  stacks, 
from  which  further  damage  was  not  apprehend- 
ed. The  next  day  a  moderately  strong  wind, 
bat  which  was  neither  unusual  nor  extraor- 
diiisij,  carried  the  fire  from  the  stacln  into  the 
prairie  grass  80  or  90  feet  therefrom,  and  thence 
upon  the  plaintiff's  premises,  3  or  4  miles  dis- 
tant ffeld,  that  sncn  wind  is  not  such  an  inde- 
pendent intervening  agency  as  can  be  said  to 
be  the  proximate  cause  of  the  plaintiff's  dam- 
age, so  as  to  relieve  the  railway  company  from 
liability  for  negligently  permitting  the  fire  to 
escape  from  its  engine. 

8.  It  cannot  be  held,  as  a  matter  of  law, 
that  one  living  on  a  prairie  farm,  four  miles 
from  a  railroad,  with  intervening  public  high- 
ways and  cnltivated  farms,  is  guilty  of  contrib- 
atoty  negligence  in  not  surrounding  his  prem- 
ises with  fire  guards,  such  as  are  commonly  re- 
garded as  aumcient  to  protect  them  from  prairie 
tres. 
(Syllabua  by  the  Court) 

Error  from  district  court,  Trego  county; 
Stephen  J.  Osborne,  Judge. 

Action  by  Eli  McCoUum  against  the  Union 
Pacific  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

On  the  14th  day  of  July,  1892,  EU  McGol- 
Inm  commenced  this  action  in  the  district 
court  of  Trego  county  against  tbe  Union 
Pacific  Railway  Company  to  recover  the  sum 
of  $765.65  and  attorney's  fees  for  damages 
Alleged  to  have  been  sustained  from  a  fire 
caused  by  tbe  negligence  of  the  railway  com- 
pany in  tbe  operation  of  one  of  Its  trains 
on  the  27th  day  of  March,  1892.  The  fire 
was  set  out  between  2  and  3  o'clock  in  the 
afternoon  of  March  27th,  and  burned  north 
T.4ilp.no.l — 7 


through  the  prairie  grass  about  three-quar- 
ters of  a  mile,  and  into  two  stacks  of  hay. 
At  this  point  the  fire  was  subdued  and  ex- 
tingulBhed,  with  the  exception  of  the  burning 
stacks,  which  were  left,  with  the  supposi- 
tion that  no  further  damage  was  to  be  ap- 
prehended. The  next  forenoon,  about  11 
o'clock,  the  wind  carried  the  fire  from  tbe 
stacks  across  a  burned  space  of  about  80 
or  90  feet.  Into  the  dry  prairie  grass,  and  in 
a  short  time,  having  traversed  the  Interven- 
ing distance  of  three  or  four  miles.  It  reach- 
ed McCollum's  farm,  and  did  the  damage  com- 
plained of.  The  jury  returned  a  general  ver- 
dict for  the  plaintiff  for  $587.32  and  $50  at- 
torney's fees.  They  also  made  the  following 
special  finding  of  facts:  "(1)  Did  not  the  fire 
start  near  the  railroad  track  of  defendant, 
and  on  the  north  side  thereof,  about  two 
miles  east  of  Ogallah,  on  the  afternoon  of 
March  27,  1892?  Answer.  Yes.  (2)  Did  not 
such  fire  destroy  Mr.  Rldgway's  stacks,  and 
bum  beyond  them?  A.  Yes.  (8)  To  what 
distance  north  of  Mr.  Rldgway's  stacks  did 
the  fire  bum?  A.  From  84  to  90  feet  on  the 
first  day's  fire.  (4)  Did  not  defendant's  sec- 
tion men,  assisted  by  Mr.  Rldgway  and  other 
farmers  of  the  neighborhood,  put  out  sncb 
fire  after  It  had  burned  such  distance  be- 
yond the  haystacks?  A.  They  did  not  (5) 
How  wide  was  the  space  burned  around 
these  haystacks  at  the  narrowest  place?  A. 
From  84  to  90  feet  on  the  first  day's  fire.  (6) 
Did  not  the  parties  engaged  in  extinguishing 
said  fire  consider  It  had  been  entirely  put 
out,  except  what  may  have  been  left  In  the 
stacks  when  they  left  It  In  the  evening?  A. 
They  did."  "(8)  Was  not  the  ground  surround- 
ing the  haystacks  burned  off  clean,  and  was 
not  a  space  on  the  north  side  of  the  stacks 
burned  clean  from  the  stack  to  the  edge 
of  the  grass?  A.  Yes.  (9)  Were  not  the 
stacks  about  three-fourths  of  a  mile  north  of 
the  track?  A.  Yes."  "(11)  Was  there  not 
very  little  wind  blowing  on  the  evening  of 
March  27,  18927  A.  Yes.  (12)  Did  not  the 
wind  begin  to  blow  very  bard  during  the 
forenoon  of  March  28th  7  A.  Medium  strong. 
(13)  Where  did  the  fire  which  burned  plain- 
tiff's property  on  the  28th  of  Marcb,  1892, 
originate?  A.  On  company's  right  of  way, 
on  the  27tb  of  March,  1892.  (14)  Did  tbe  fire 
which  destroyed  plalntlfF's  property  come 
from  the  stacks  above  mentioned?  A.  Yes. 
(15)  If  you  answer  the  last  question  In  the 
affirmative,  then  state  whether  or  not  sparla 
were  carried  by  the  very  high  wind  then 
prevailing  across  the  burned  space  from  the 
stacks  to  the  grass  on  the  north  of  them? 
A.  They  were  carried  by  a  medium  high 
wind.  (16)  Was  not  the  plaintiff's  property 
destroyed  by  the  fire  started  on  the  28th  of 
March?  A.  It  was  destroyed  by  the  continu- 
ation of  the  fire  of  the  27th  of  March,  1892." 
"(24)  What  hour  of  the  day  did  the  fire  be- 
gin burning  in  the  grass  on  the  28th  day  of 
March?  A.  About  11  o'clock  a.  m."  The  mo- 
tion of  the  railway  company  for  judgment 
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on  the  q>eclal  flndlugs  of  facts  was  over- 
ruled, and  Judgment  entered  on  the  verdict  In 
favor  of  the  plaintiff. 

A.  L.  Williams,  N.  H.  liOomls,  and  R.  W. 
Blair,  for  plaintiff  In  error.  Lllla  Day  Mon- 
roe and  John  E.  Hessln,  for  defendant  in  er- 
ror. 

GARTER,  J.  (after  stating  the  facts).  No 
question  Is  raised  In  this  court  as  to  the  neg- 
ligent setting  out  of  the  fire  by  the  nilway 
company  on  March  27th.  The  principal  con- 
tention of  plaintiff  In  error  is  that  the  Are 
set  out  by  the  train  on  that  day  was  mot  the 
proximate  cause  of  the  Injury  complained 
of,  but  that  such  Injury  was  directly  caused, 
on  the  following  day,  by  the  intervening 
agency  of  a  high  wind.  This  contention  Is 
thus  stated  In  the  brief  of  plaintiff  In  error: 
"If  the  Sunday  fire  was  started  by  an  en- 
gine, and  had  burned  continuously  until  It 
reached  plaintiff's  property,  under  the  deci- 
sions of  the  supreme  court  of  this  state  there 
vould  be  no  question  abont  the  liability  of 
the  company;  but,  the  fire  having  been  ex- 
tinguished on  Sunday  evening,  and  the  prem- 
ises left  in  wliat  was  considered  by  those  In 
a  position  to  know  a  safe  condition,  and  in 
such  a  condition  that,  but  for  the  high  wind 
the  next  day,  the  property  of  plaintiff  would 
not  have  been  destroyed,  changes  the  case 
entirely.  It  Is  plain  from  the  evidence,  and 
Is  settled  by  the  findings,  that  If  it  had  not 
been  for  the  wind  prevailing  Monday  morn- 
ing, sparks  would  not  have  escaped  from  the 
stacks  across  the  burned  space,  and  started 
a  new  fire  in  the  standing  grass."  We  are 
unable  to  distinguish  tltls  case  on  principle 
from  Railway  Co.  v.  Stanford,  12  Kan.  354; 
Railway  Oo.  v.  Bales,  16  Kan.  252;  and  Rail- 
way C3o.  V.  McBride,  64  Kan.  172,  S7  Pac. 
878.  In  those  cases  the  supreme  court  fully 
and  clearly  discussed  similar  Questions  as 
to  proximate  and  remote  causes,  and  estab- 
lished precedents  which  Inevitably  lead  us 
to  but  one  conclusion.  True,  In  neither  of 
the  cases  referred  to  was  there  such  an  In- 
termission in  the  progress  of  the  fire  as  ex- 
isted In  this  case;  the  burning  there  being, 
in  a  sense,  continuous.  Yet  in  no  such  case 
is  there  a  simultaneous  bmning.  The  fire 
Is  communicated  from  one  object  to  another, 
whatever  the  size  and  nature  of  such  ol> 
Jects  may  be,  with  some  interval  of  time  be- 
tween the  burning  of  the  different  objects. 
In  dry  prairie  grass,  and  before  a  brisk  wind, 
a  flre  may  sweep  over  miles  of  territory  in  a 
very  short  time;  or  again,  if  the  conditions 
are  not  so  favorable,  it  may  linger,  and  hesi- 
tate, and  almost  die  oat,  moving  with  dila- 
tory steps,  nntil  it  makes  a  final  destructive 
leap.  When  there  is  this  succession  of 
causes  and  effects,  it  is  dlthcult  to  fix  any 
definite  limit  which  shall  maxk  the  divid- 
ing line  between  causes  which  are  proximate 
and  those  which  are  remote,  as  connected 
with  subsequent  events.  The  distinction 
cannot  be  made  by  any  meie  reference  to 


time  or  distance.  In  case  a  bnliaing  Is  neg- 
ligently set  on  fire,  and  the  flames  are  there- 
by communicated  to  an  adjoining  one,  the 
burning  of  the  first  is  the  Immediate  cause 
of  the  destruction  of  the  second.  Yet,  as  is 
well  settled,  the  negligent  act  by  which  the 
fire  was  communicated  to  the  first  must  be 
held  to  be  In  law  the  proximate  cause  of  the 
final  effect,— the  burning  of  the  second  build- 
ing. In  such  case.  Is  it  of  any  importance, 
in  determining  le^  liability,  that  the  first 
buUding  was  burning  an  hour,  or  six  or  more 
hours,  before  the  fire  was  actually  communi- 
cated to  the  second?  Are  the  legal  conse- 
quences which  follow  from  the  original 
wrongful  act  avoided  by  the  efforts  made  by 
the  wrongdoer,  after  the  starting  of  the  fire,, 
to  prevent  its  QtreadingT  Is  it  a  legal  excuse 
or  Justification  for  the  wrongdoer  to  say 
that,  if  the  wind  had  not  been  blowing  in  a 
particular  direction,  or  had  not  been  blowing 
at  all,  the  damage  would  not  have  been 
done?  These  and  kindred  questions  must  be 
answered  In  the  negative.  The  main  inquiry 
in  all  such  cases  is:  Is  the  one  who  is  char- 
ged with  the  original  wrongful  act  respon- 
sible for  the  existence  of  the  flre  which  caus- 
ed the  damage,  and  was  It  a  result  which 
might  have  been  foreseen,  at  the  time  of 
the  commission  of  the  negligent  act,  as  Its 
natural  and  probable  consequence?  What 
the  answer  to  this  inqniTy  should  be  Is  large- 
ly a  question  of  fact,  and  the  trier  of  the 
facts  must  say  what  are  proximate  and  what 
are  remote  causes  In  view  of  the  peculiar 
circumstances  of  each  case.  Railway  Co. 
V.  Kellogg,  94  U.  S.  469;  Fent  v.  Railway  Co., 
59  IlL  849;  Railway  Co.  T.  Hope,  80  Fa.  St. 
873. 

Counsel  for  plaintiff  In  error  lays  much 
stress  upon  the  fact,  found  by  the  Jury  in  the 
seventh  special  finding  of  facts,  that  the 
section  foreman  and  others  who  were  en- 
gaged in  putting  out  the  flre  thought  that  It 
was  entirely  safe  to  leave  the  burning  stacks 
on  the  evening  of  the  27th,  and  reasonably 
supposed  there  was  no  danger  of  the  flre 
being  again  communicated  to  the  prairie. 
The  fact  is,  however,  it  was  not  safe,  as  im 
shown  by  what  occurred  the  next  day,  when 
the  fire  was  readily  carried  from  the  burn- 
ing stacks  to  the  prairie  grass  by  a  wind, 
which  was  deither  unusual  nor  extraordi- 
nary. Had  such  wind  sprung  up  immedi- 
ately after  the  flre,  except  that  in  the  stacks, 
bad  been  exting:uished,  and  had  the  flames 
been  thereby  again  kindled  in  the  dry  grass, 
there  would  be  little  room  for  any  contro- 
versy about  Intervening  causes.  By  the  flre 
being  lodged  and  detained  for  a  time  in  the 
stacks  there  was  a  change  or  break  In  the 
succession  of  events,  but  was  there  the  In- 
tervention of  a  new  and  Independent  cause  T 
Liability  does  not  arise  In  this  case  from 
subsequent  negligent  watch  or  care.  The 
negligence  consisted  in  letting  the  flre  es- 
cape. In  the  first  place,  from  the  engine. 
Neither  la  It  a  question  as  to  what  wooIA 
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TcaKmably  hare  bees  foreseen  as  the  nat- 
ural and  probable  consequence  of  leariBg 
tbe  fin  In  the  bnrnlng  stacks.  That  has 
nothing  to  do  with  a  liability  which  exists, 
if  at  all,  becanse  of  the  first  wrongful  act 
of  the  company,— negligently  setting  out  the 
fire.  Such  liability  cannot  be  affected  by 
subsequent  efforts  to  restrain  and  control 
the  derastatlng  force  thus  let  loose.  It  was 
for  the  Jury  to  say  whether  It  was  reason- 
able to  expect  aa  the  natural  and  probable 
consequence  of  setting  a  fire  in  the  dry  grass 
that  It  would  sweep  over  the  adjoining  coun- 
try with  more  or  less  rapidity,  consuming 
what  came  In  its  way,  and  yielding  to  the 
influences  of  the  winds  which  were  tlien 
usual  and  common.  Though  the  subduing 
of  the  flie,  and  its  8toK>lng  In  the  stacks  16 
or  17  hours,  were  events  not  foreseen,  yet  It 
is  not  nnreasonable  to  say  It  could  have  been 
foreseen,  aa  tbe  natural  and  probable  con- 
sequMkce  of  setting  the  fire,  that  It  would 
bntn  over  and  devastate  this  very  territory. 
The  Jnry  In  tbls  case  have  found  that  It  waa 
only  a  "medlnm  ■trong"  wind  which  carried 
the  Are  from  the  stacks  Into  the  grass.  As 
courts  may  take  judicial  notice  of  what  is 
within  tlie  experience  and  knowledge  of  all 
mcffl,  it  might  probably  be  said,  without  call- 
hig  for  erldenee  of  the' fact,  that  "medium 
Strang"  winds  are  among  the  natural  and  rea- 
aooaUe  oecurroices  In  western  Kansas  in  the 
month  of  March.  However  that  may  be,  the 
evidence  clearly  shows  that  the  wind  on 
Uarch  28^  1802,  was  not  unusual  nor  extraor- 
dinary In  tbat  locality.  One  setting  out  a 
fire  on  the  prairie  is  bound  to  take  into 
consideration  any  such  merely  natural  oc- 
ciUTeaces.  If  tbe  winds  did  not  fan  the 
flames,  and  sweep  tliem  with  such  destruc- 
tive, and  often  uncontrollable,  force,  prairie 
flies  would  not  leave  bo  many  blackened  mlns 
in  their  paths.  But  It  cannot  be  said  In  soch 
cases  that  a  wind  which  is  neither  unusual 
nor  extraordinary  Is  an  Independent  inter- 
vening cause  of  the  spread  of  the  flames.  It 
la  limply  a  natural  force,  which  is  exerted 
upon  almost  every  flie,  as  a  contributing 
canse,  to  the  doing  of  more  or  less  damage. 
When  two  causes  combine  to  produce  an  In- 
Joiy,  both  of  which  are  proximate  in  their 
chunurter,  the  one  being  the  result  of  culpa- 
ble n^Ilgence  and  the  other  an  occurrence 
for  which  neither  party  Is  responsible,  tbe 
negligent  party  is  liable,  if  the  Injury  would 
not  have  been  sustained  but  for  such  negli- 
gence. If  there  had  been  the  intervention  of 
rach  aa  extraordinary  force  as  a  whirlwind, 
a*  was  tbe  case  in  Marvin  v.  Railway  Co., 
7»  Wis.  140,  47  N.  W.  U23,  a  different  ques- 
tion wonld  be  presetted.  The  Independent 
Intermediate  agency  whiidi  may  become  the 
proximate  cause,  and  thus  stand  betwen  the 
iajniioua  results  and  a  prior  wrongful  act, 
nnist  also  be  a  force  whose  intervention  or 
contribution  in  brlaglng  about  the  results 
could  not  have  been  foreseen  by  the  exer- 
cise of  reasonable  diligence  on  the  part  ot 


tbe  wrcmgdoer.  Tbiv  cannot  be  said  as  to 
snch  a  wind  as  occurred  In  tbls  Instance. 
Upon  principal  and  authority,  we  think  the 
negligent  setting  out  of  the  fire  by  the  rail- 
road company  on  the  27th  must  be  held  to  be 
the  proximate  canse  of  the  plalntlfTs  loss. 
In  addition  to  the  cases  cited  and  comment- 
ed upon  by  the  supreme  court  in  the  Stan- 
ford and  McBrlde  Cases,  which  bear  upon 
this  question,  we  refer  to  the  following: 
Poeppers  v.  Railvmy  Co.,  07  Moi  715;  Rail- 
way Co.  V.  Nltsche,  126  Ind.  229,  26  N.  B. 
51;  Railway  Co.  v.  Williams,  131  Ind.  30, 
30  N.  B.  696;  Railway  Co.  y.  Kellogg,  94  V. 
a  469. 

The  facts  In  Railway  Co.  v.  Williams  and 
Railway  Co.  v.  Nltsche  are  similar  to  those 
In  this  case.  In- each  of  those  cases,  which 
were  actions  for  damages  sustained  by  tires 
ne^lgently  set  out  by  tbe  railway  company, 
several  days  Intervened  between  the  time 
when  the  Sre  was  set  out  and  the  time 
when  the  dan»ge  was  done;  tbe  Sre  in  the 
meantime  having  been  subdued  and  extin- 
guished, as  was  supposed,  and  again  break- 
ing out  In  the  Case  of  Nltsche  the-  fire  was 
set  out  on  the  right  of  way  of  the  railway 
company  on  July  19th,  and  was  under  control 
and  supposed  to  have  been  extinguished  sev- 
eral times  thereafter,  the  smouldering  flre 
being  as  often  fanned  into  flames  by  tbe 
wind,  until,  on  August  2d,  it  again  broke  out, 
and  burned  the  property  of  plaintiff.  In  both 
cases  the  wrongful  act  of  the  railway  com- 
pany in  permitting  the  fire  first  to  escape  was 
held  to  be  the  proximate  cause  of  the  final 
injury.  There,  as  in  this  case,  had  it  not 
been  for  tbe  wind,  the  fire  probably  wouM 
not  have  again  broken  out  after  It  had  been 
subdued,  and  on  that  ground  it  was  contend- 
ed that  the  wind  was  an  intervening  agency, 
and  the  proximate  cause  of  the  plaintiff's 
damage.  Considering  this  claim,  it  is  said 
in  the  opinion  in  Railway  Co.  t.  Nltsche: 
"It  is  difficult.  If  not  Impossible,  to  find  a 
substantial  reason  for  holding  that  an  ot- 
dlnary  wind  is  an  Independent  intervening* 
agency;  for  what  occurs  in  tbe  us«ail  course 
of  nature,  and  is  not  abnormal  or  extraordi- 
nary, cannot  be  regarded  as  an  independent 
agency.  •  *  •  Extraordinary  winds  may 
Justly  be  regarded  as  Independent  interven- 
ing agencies;  but  not  so  winds  which  are 
usual,  and  prevail  without  disturbing  the 
normal  conditions  of  nature.  One  who  is 
himself  without  fault  has,  in  Justice  and 
common  fairness,  a  right  to  recover  from 
one  who  has  caused  him  a  loss  by  a  tortious 
act,  although  an  ordinary  natural  occur- 
rence entered  into  the  chain  of  events  which 
calmlnated  in  the  loss.  It  Is,  in  truth,  im- 
possible to  conceive  a  case  wherein  loss  by 
fixe  can  happen  wholly  Independent  of  nat- 
ural causes.  Fire  will  not  bum  without  air, 
and  yet  no  one  will  be  bold  enough  to  assert 
that,  becanse  this  natural  agency  enters  Into 
every  conflagration,  therefore  the  wrongdoer 
is  absolved  from  responalbUlty."    ^-^  . 
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It  la  next  contended  that  the  plaintiff  waa 
guilty  of  contributory  negligence,  and  there- 
fore not  entitled  to  recover,  even  admitting 
that  the  negligence  of  the  railway  company 
was  the  proximate  cause  of  his  loss.  We 
think  this  contention  cannot  b«  maintained. 
It  Is  founded  upon  the  mere  fact  that  the 
plalntift  had  not  protected  his  premises  by 
a  sufficient  Are  guard.  The  evidence  shows 
that  the  plaintiff  lived  about  four  miles  from 
the  railroad,  with  intervening  public  high- 
ways and  cultivated  farms.  He  had  pro- 
vided some  protection  by  fire  guards  aronnd 
his  farm,  but  nothing  that  was  adequate. 
While  it  Is  the  duty  of  one  to  use  reasonable 
efforts  to  prevent  or  lessen  an  Injury,  even 
in  case  it  is  threatened  because  of  the 
wrongful  act  of  another,  no  such  duty  Is 
Imposed  to  protect  one  from  the  effects  of 
the  wrongful  acts  of  others  which  are  only 
possible,  but  are  not  probable  or  Imminent 
In  this  case,  as  In  most  cases,  the  existence 
of  contributory  negligence  on  the  part  of 
the  plaintiff  was  a  fact  to  be  determined  by 
the  Jury,  and  snch  determination  is  conclu- 
sive on  this  court  The  omission  to  provide 
adequate  fire  guards  cannot,  as  a  matter  of 
law,  be  said  to  have  been  negligence  •con- 
tributing to  the  injury.  Railway  Co.  t. 
KincaId,29Kaii.467;  RaUway  Co.  v.  Cornell, 
30  Kan.  36,  1  Pac.  312;  Railway  Co.  y. 
Tubbs,  47  Kan.  630,  28  Pac.  612;  Railway 
Co.  T.  Eddy  (Kan.  App.)  42  Pac.  413. 

Complaint  is  also  made  of  various  rulings 
of  the  court  In  the  admission  and  the  refusal 
of  evidence,  and  of  the  instructions  to  the 
jury.  We  do  not  deem  it  necessary  to  length- 
en this  opinion  by  a  detailed  consideration 
of  those  objections.  We  think  the  instruc- 
tions of  the  court  fully  and  with  substantial 
correctness  gave  the  Jury  the  rules  of  law 
applicable  to  the  case.  There  was  no  sub- 
stantial dispute  as  to  any  of  the  material 
facts,  and  the  result  would  probably  not  have 
been  changed  had  all  the  rulings  of  the  court 
upon  the  admission  of  evidence  been  In  fa- 
vor of  the  plaintiff  in  error.  The  Judgment 
Is  affirmed.    All  the  Judges  concurring. 


BURGWAIiD  V.  DONBLSON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart 

ment,  W.  D.     Jan.  9,  1S96.) 
Rbfletin— Pleading— Demand— CoNTiKCAKOB. 

1.  A  petition  in  replevin  properly  alleges 
plaintiff's  ownership  and  right  of  possession, 
and  defendant's  wrongful  detention,  as  of  the 
time  when  the  action  was  commenced. 

2.  It  Is  not  error  to  overrule  an  applicatiOD 
for  a  continuance  of  the  trial  of  an  action,  on 
the  ground  of  the  absence  of  material  evidence, 
when  such  application  is  made  on  behalf  of  one 
not  a  party  to  the  action,  thouRh  he  may  be  in- 
terested in  the  matters  involTed  therein,  and  in 
the  result  of  the  trial. 

3.  A  demand  is  not  necessary  to  make  the 
detention  of  the  property  of  D.  wrongful,  when 
levied  upon  and  held  as  the  property  of  H.,  by 
an  officer,  under  legal  process  issued  against  H. 

(Syilnbuu  by  the  Court) 


Error  from  district  omrt,  Obeyenne  coun- 
ty;  O.  Webb  Bertram,  Judge. 

Action  by  S.  A.  Donelson  against  John 
Burgwald.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Afilrmed. 

J.  L.  Flnley  and  W.  F.  Oberlender,  for 
plaintiff  in  error.  W.  B.  Ingersoll  and  Thos. 
F.  Egan,  for  defendant  bi  error. 

OARVER,  J.  In  an  action  of  replevin, 
brought  in  the  district  court  of  Cheyoine 
county  by  S.  A.  Donelson  against  John  Burg- 
wald, the  plaintiff  obtained  a  Judgment  for 
the  possession  of  certain  cattle  alleged  to 
have  been  wrongfully  detained  from  him  by 
the  defendant  The  defendant  as  plaintiff 
In  error,  brings  the  case  to  this  court  and  as- 
signs ajB  error  various  rulings  of  the  trial 
court 

The  first  complaint  arises  upon  the  overrol- 
Ing  of  a  demurrer  to  the  petition.  The  par- 
ticular defect  claimed  to  exist  in  the  petition 
is  that  It  falls  to  aUege  that  the  plainUff 
was  the  owner  of  the  cattle  on  the  day  they 
were  taken  by  the  defendant,  and  also  that 
it  failed  to  B^t  out  the  fact  that,  in  taking 
the  cattle,  the  defendant  acted  under  and 
by  virtue  of  a  certain  order  of  attachment 
duly  issued  by  a  proper  court  These  objec- 
tions are  not  well  taken.  The  petition  prop- 
erly alleges  ownership  and  right  of  posses- 
sion In  the  plaintiff,  and  wrongful  detention 
by  the  defendant  at  the  time  the  action  was 
commenced.  It  is  not  necessary  that  a  peti- 
tion In  replevin  set  out  the  excuse  or  Justifi- 
cation which  the  defendant  may  have.  It  is 
sufficient  that  the  detention  is  alleged  to  be 
wrongfol.  Any  legal  reason  which  the  de- 
fendant may  have  for  withholding  posses- 
sion from  the  plaintiff  is  a  matter  of  defense. 

The  overruling  of  an  application  for  a 
continuance  of  the  trial  is  also  assigned  as 
error.  It  appears  from  the  record  that  the 
defendant  Burgwald,  at  the  time  he  took 
the  property,  was  acting  in  the  capacity  oC 
constable,  and  levied  upon  the  cattle  as  the 
property  of  one  C.  A.  Hodge,  by  virtue  of  a 
writ  of  attachment  Issued  by  a  Justice  of  the 
peace  before  whom  was  pending  an  action 
brought  by  the  Moline  Plow  Company 
against  said  Hodg&  In  the  replevin  action 
Burgwald  and  the  Moline  Plow  Company 
were  Joined  as  defendants.  Afterwards  the 
Moline  Plow  Company  made  a  special  ap- 
pearance, and,  on  its  application,  the  case 
was  dismissed  as  to  it  and  Issues  were  Join- 
ed for  trial  between  Donelson  and  Burgwald. 
The  action  was  commenced  January  5,  1881, 
and  was  tried  December  3,  1881.  December 
1,  1891,  an  application  for  a  continuance  of 
the  case  for  trial  was  made  on  behalf  of  tbs 
Moline  Plow  Company,  the  affidavit  therefor 
setting  up  that  said  company  "Is  the  owner 
and  the  real  defendant  in  Interest  in  above 
said  action,"  and  that  it  lias  not  been  able 
to  ascertain,  In  time  for  a  trial  at  that  term, 
the  whereabouts  of  certain  persons  who  are 
material  witnesses  in  the  ca8e,^The  contlno- 
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anee  was  not  applied  for  by  Bnrgwald,  nor 
bjr  any  one  on  hla  behalf.  We  think  the 
plow  company  had  no  right  to  make  an  ap- 
plication of  this  kind,  after  having  been  dis- 
missed from  the  case  on  its  own  motion. 
WhateTcr  Interest  it  had  in  the  trial  was  rep- 
resented by  Burgwald,  who  had  a  right  to 
control  the  case  so  far  as  the  defense  was 
concerned.  The  plow  company  had  a  right, 
nnder  the  statute,  upon  showing  its  interest, 
to  be  made  a  party  defendant,  with  all  the 
rights  and  prlylleges  pertaining  to  a  defend- 
ant In  an  action.  Having  voluntarily  chosen 
to  stand  ontside  of  the  controversy,  it  could 
claim  no  right  to  be  heard  therein;  and,  up- 
on this  ground  alone,  the  court  committed  no 
error  in  overruling  the  application.  If  we 
look  at  the  showing  made  as  the  ground  for 
a  continuance,  we  do  not  find  it  to  be  such 
as  would  require  the  court,  in  the  exercise  of 
its  discretion,  to  grant  the  application. 

Various  rulings  of  the  court  in  the  admis- 
sion and  the  rejection  of  testimony  were  as- 
signed for  error.  After  a  careful  examina- 
tion of  these  objections,  we  find  no  substan- 
tial error  committed.  Some  of  the  testimony 
rejected  related  to  conversations  and  trans- 
actions with  third  parties,  which  were  clear- 
ly Inadmissible  as  against  the  plaintiff.  Cer- 
tain questions  which  were  asked  on  behalf  of 
defendant,  tq  which  objections  were  made 
and  sustained,  were  answered  In  other  por- 
tions of  the  testimony  of  the  same  witness. 
Other  questions,  to  which  objections  were 
overruled,  elicited  answers,  otherwise  irrele- 
vant to  the  Issues  In  the  case,  which  were 
made  relevant,  on  the  redirect  examination 
of  the  witness,  by  reason  of  the  character 
of  the  cross-examination.  Upon  the  whole, 
the  mlings  of  the  court  upon  the  trial  were 
fair,  impartial,  and  without  substantial  er- 
ror. 

It  Is  farther  contended,  by  counsel  for 
plaintiff  In  error,  that  the  court  erred  in  re- 
fusing to  instruct  the  Jury  that  it  was  neces- 
sary for  the  plaintiff  to  prove  that  a  demand 
was  made  on  the  defendant  for  the  posses- 
sion of  the  cattle  before  the  commencement 
of  the  action.  The  court  instructed  the  jury 
that  no  demand  was  necessary.  In  so  doing 
it  only  followed  the  well-settled  rule  in  such 
cases.  The  taking  of  the  property  of  Donel- 
son,  nnder  a  writ  directing  the  officer  to  at- 
tach the  property  of  Hodge,  was  wrongful 
from  the  beginning,  and  a  demand  was  not 
necessary.  Didcson  t.  Randal,  19  Kan.  212. 
By  a  motion  for  a  new  trial,  the  verdict  was 
challenged  by  the  defendant,  on  the  ground 
that  it  was  not  sustained  by  the  evidence, 
and  this  contention  is  still  urged  in  this 
court  The  record  shows  that  there  was 
testimony  Introduced  In  support  of  all  the 
material  allegations  of  the  petition.  With 
respect  to  no  material  fact  was  there  an  en- 
tire absence  of  evidence.  Upon  the  evidence 
introduced,  the  jury  found  for  the  plaintiff, 
and  their  verdict  was  approved  by  the  trial 
jndge.    In  accordance  with  well-settled  rules. 


such  a  verdict  will  not  be  disturbed. J^.  aa 
appellate  court  'JJhe.-Ja^^gmeat  •wj^■•l>9'••'^. 
firmed.    All  the  Judges  concurrins. 


HUSTON  V.  PETERSON. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment W.  D.     Jan.  9,  1896.) 

Salb— Wabrahtt  —Parol  Evidbnoe  —  Bvidbncb 
— suffioiknct. 

1.  Evidence  of  verbal  statements  and  rep- 
resentations made  during  the  neRotiations  for 
the  sale  of  a  horse  is  not  admissible  to  contra- 
dict or  enlarge  a  written  warranty  delivered 
at  the  time  the  sale  is  consummated,  unless  it 
is  first  shown  that,  through  fraud  or  mistake, 
material  parts  of  the  warranty  were  omitted 
from  the  writing. 

2.  The  evidence  in  the  case  examined,  and 
Aeld  not  to  sustain  the  verdict 

(Syllabus  by  the  Ck}urt.) 

Error  to  district  court,  Phillips  county;  G. 
Webb  Bertram,  Judge. 

Action  by  Rellng  J.  Peterson  against  John 
0.  Huston  for  breach  of  warranty.  There 
was'a  verdict  for  plaintiff  and  an  order  grant- 
ing a  new  trial,  and  from  a  Judgment  for 
plaintiff  on  the  second  trial  defendant  brings 
error.    Reversed. 

G.  A.  Spauldlng,  Frank  McKay,  and  O.  O. 
Flansburg,  for  plaintiff  In  error.  C.  A.  Lewis 
and  R.  P.  Stlnson,  for  defendant  in  error. 

GARVER,  J.  This  was  an  action  brought 
In  the  district  court  of  Phillips  county  by 
Rellng  J.  Peterson  against  John  0.  Huston 
to  recover  damages  for  an  alleged  breach  of 
warranty,  made  by  the  defendant  to  the 
plaintiff,  upon  the  sale  of  a  horse.  The 
amended  petition,  upon  which  the  case  was 
tried,  alleged  that  the  defendant  warranted 
that  the  horse  was  Identical  with  one  named 
"Red  Murdock,"  with  a  recorded  number  3,997 
in  the  Clydesdale  studbook;  that  he  was  per- 
fect In  health,  and  a  sure  foal  getter.  A 
written  bill  of  sale  and  warranty  was  given, 
at  the  time  of  the  sale,  that  the  horse  was 
"Red  Murdock,"  with  a  registered  number  of 
3,997;  that  he  had  been  Imported  by  Huston; 
and  that  he  was  a  foal  getter  with  proper 
care  and  handling.  The  plaintiff  alleged  that 
the  full  warranty,  as  made  at  the  time  of  the 
sale,  was  not  inserted  In  the  writing,  and 
was  omitted  therefrom,  by  the  fraud  of  the 
defendant.  The  horse  was  valued  at  about 
$1,(X)0,  the  consideration  given  by  Peterson 
being  80  acres  of  land  In  Phillips  county. 
Before  completing  the  sale,  Peterson  saw, 
and  had  an  opportunity  to  examine,  the  horse. 
On  the  morning  of  July  20,  1890,  having 
completed  the  purchase  by  delivering  the 
deed  to  the  land  and  receiving  the  bill  of  sale 
and  warranty,  he  started  with  the  horse  for 
his  home,  distant  about  25  miles.  After  go- 
ing about  8  miles,  the  hone  showed  signs 
of  sickness,  refusing  to  eat  or  drink,  and, 
after  going  8  or  4  miles  further  he  lay 
down,  and  the  next  day  died.    Two  trials  n 
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tM^  «a«e.b^««  beefu  had:*  'The  &rBt,  resulting 
.  'piA-yerOitA  tei  f^'iaji^vor  of  the  plaintiff, 
was  set  aside  by  the  'court,  and  a  new  trial 
granted.  Upon  the  last  trial  there  was  a  ver- 
dict and  Judgment  for  the  plaintiff  for  |500. 
The -first  trial  waa  bad  on  a  petition  which 
set  up  the  written  warjiauty,  given  at  the  tl^ie 
of  the  purchase  of  the  horse,  as  the  contract 
of  warranty  made  by  the  defendant  After 
the  new  trial  was  granted,  on  the  application 
of  the  defendant,  the  plaintiff,  by  leave  of 
court,  filed  a  second  amended  petition,  In 
which  he  relied  upon  a  verbal  warranty. 

The  plaintiff  In  error  first  alleges  error  in 
the  ruling  of  the  court  permitting  the  second 
amended  petition  to  be  filed,  it  being  contend- 
ed that  by  the  amendment  the  plaintiff  was 
allowed  to  change  his  cause  of  action  from 
one  on  contract  to  one  on  tort  for  fraud  and 
deceit.  We  do  not  tliink  the  ruling  of  court 
U  subject  to  this  objection.  As  we  read  the 
last  petition,  we  do  not  understand  that  the 
pleader  intended  to  change  bis  case  from  an 
action  on  contract  to  an  action  of  tort.  There 
is  still  the  allegation  of  the  contract  of  .war- 
ranty, the  breach  thereof,  and  the  consequent 
damage.  The  allegation  of  fraud  is  made 
merely  with  reference  to  the  contents  of  the 
writing,  for  the  purpose  of  avoiding  Its  legal 
effect.  The  amendment  was  such  as  the 
court.  In  its  discretion,  had  a  right  to  permit. 

The  principal  contention  is  as  to  the  evi- 
dence; the  plaintiff  In  error  insisting  that 
the  defendant  In  error  failed  to  make  out  his 
ease,  and  that  the  verdict  is  without  support 
In  the  evidence.  After  a  careful  examina- 
tion of  the  record,  we  think  this  contention 
mnst  be  sustained.  The  only  evidence  offer- 
ed in  support  of  the  allegation  of  a  warranty, 
independent  of  the  writing,  is  the  testimony 
of  the  plaintiff  himself.  He  testified  to  coo- 
versatlona  bad  dnring  the  negotiations;  that 
the  horse  was  represented  to  l>e  sound  and  a 
BDne  foal  getter;  that  a  written  warranty  to 
that  effect  was  to  be  given;  that  he  co«Id 
not  read  English;  and  that  the  defendant's 
agent,  Pendarvta,  read  the  writing  over  to 
Um  before  he  accepted  it.  We  do  not  think 
the  evidence  discloses  such  facts  as  allow 
the  admission  of  evidence  tending  to  show 
a  parol  warranty.  As  a  written  warranty 
was  given,  all  previous  conversations  and 
statements  of  the  parties,  so  far  as  Intended 
to  be  warranties,  must  be  presumed  to  have 
been  included  In  the  writing.  There  is  no 
evidence  whatever  to  sustain  the  allegations 
that  the  actual  warranty  was  fraudulently 
omitted  from  tlie  written  instrument,  or  to 
show  that,  at  the  time  the  writing  was  deliv- 
ered. It  was  intended  by  the  parties  to  be 
oQier  than  tt  was.  The  plaintiff  was  ac- 
companied by  his  son,  and  there  were  also 
present  Pendarvis,  his  wife,  and  a  son,  from 
either  of  whom  Peterson  could  have  inform- 
ed bims^  of  the  contents  of  the  writing  If 
he  was  not  able  to  read  it  for  himself.  The 
andlsputed  evidence  in  the  case  shows  that 
the  bill  of  sale  and  warranty  was  read  by 


Pendarvis  to  Mx.  Peterson  In  tbe  presence 
of  the  above-named  parties.  These  persons 
were  all  examined  as  witnesses  upon  tbe 
trial,  and  from  none  of  them.  Including  the 
plaintiff,  is  there  any  dalm  that  Pendarvis 
did  sot  correctly  read  the  instrument  How, 
then,  can  It  be  said  that,  by  fraud,  an  instru- 
ment was  imposed  upon  Peterson  different 
from  the  one  he  supposed  be  was  receiving? 
Under  these  circumstances.  It  must  t>e  con- 
clusively presumed  tiiat  the  entire  contract 
was  reduced  to  writing,  and  tliat  all  previous 
negotiations  of  tbe  parties  were  eml«aced 
therein.  Ckiosequeutly,  parol  testimony  was 
not  admissible  for  the  purpose  of  showing 
that  tbe  contract  was  different  from  that  evi- 
denced by  tbe  writing.  Rogers  v.  Perrault, 
41  Kan.  385,  21  Pac.  287;  Willard  v.  Ostran- 
der,  46  Kan.  591.  26  Pac.  1017;  McMoUen  v. 
Carson,  48  Kan.  263,  29  Pac.  317;  Associa- 
tion V.  Scott,  53  Kan.  534,  36  Pac.  97&  But. 
if  the  warranty  be  taken  in  its  broadest 
sense,  as  alleged  by  the  plaintiff,  as  to  the 
soundness  of  the  horse,  there  is  an  eutli-e 
failure  of  evidence  tending  to  show  that  tbe 
horse  was  not  sound  at  the  time  of  the  sale. 
The  plaintiff  himself  says  that  the  horse 
seemed  to  be  all  right  until  they  had  traveled 
about  eight  miles'  on  their  way;  that  then, 
when  put  into  a  stable,  the  horse  broke  out 
into  a  severe  sweat,  and  appeared  to  be  in 
great  pain,  showing  a  desire  to  lie  down. 
The  day  is  said  to  have  been  tlie  hottest  of 
the  summer.  That  tbe  horse  had  a  severe 
attack  of  sickness  is  very  evident,  and  It  is 
reasonable  to  suppose  it  was  caused  by  his 
becoming  overheated,  or  otherwise  afflicted, 
on  the  road.  There  is,  at  least,  nothing  tend- 
ing to  show  any  previous  ailment  or  un- 
soundness of  the  horse.  There  is  a  like  fail- 
ure of  evidence  as  to  any  other  breaches 
of  the  contract  of  warranty.  Tbe  Judj^meut 
will  be  reversed,  and  the  case  remanded  for 
a  new  trlaJL    All  the  Judges  concurring. 


SCHOOL  DIST.  NO.  80  v.  BROWN  rt  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Jan.  9,  1B96.) 

School  Distbiotd — ^Offiobbs — Autbobitt. 

Tbe  officers  of  a  school  district  cannot 
by  contract  create  a  district  liability  for  the 
building  of  a  schoolhouse,  unless  tiiey  were 
first  legally  authorized  so  to  do,  on  a  site  select- 
ed, and  out  of  the  funds  provided  for  tliat  par- 
pose,  by  the  electors  of  the  district. 

fSyllabni  by  the  Conn.) 

Error  from  district  court.  Graham  coonly; 
Charles  W.  Smith,  Judge. 

Action  by  William  Brown  and  another 
against  school  district  No.  80  on  contract. 
There  was  a  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reversed. 

F.  D.  Turck  and  Wm.  Lamson,  for  plain- 
tiff in  error.  Z.  O.  Trltt  and  G.  W.  Jones, 
ftir  defendants  In  eixoc 
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6ABTBR,  J.  Tbe  defendants  In  error, 
Brown  and  Jackson,  bronght  this  action  In 
the  district  conrt  of  Graham  county  to  re- 
cover from  sdtool  district  Na  80  in  said 
comity  the  contract  i>rlce  for  tbe  balldlng  of 
a  MfaooIhonBe  in  said  district  The  petition 
alleged  the  making  of  a  contract  with  tbe 
district  board,  and  the  constractlon,  In  ac- 
cordance therewith,  of  a  Bchoolbonse  by  de- 
fendants In  errcH-.  The  liability  of  fhe  school 
district  Is  the  sole  gnestlon  presented  by  the 
record. 

HaTing  only  limited  authority  In  a  matter 
of  this  kind,  tbe  officers  of  a  school  district 
can  only  carry  out  the  expressed  will  of  the 
electors  of  the  district  If  they  act  without 
such  direction,  or  exceed  the  itower  conferred 
opon  them,  tbelr  action  does  not  bind  tbe  dis- 
trict They  have  no  inherent  power  as  a 
board  to  bnlld  a  scboolhouse,  or  to  create  any 
district  HaUlIty  in  a  matter  that  is  committed 
by  the  statute  exclnsirely  to  the  qnallfled 
TotetB  of  the  district  Gen.  St.  1889,  par. 
S687.  This  statute  also  confers  upon  the 
electors  of  a  scho(d  district  the  ezcluslve 
right  and  power  to  select  a  trite  for  tbe  dis- 
trict Bchoolhonse.  After  the  voters  of  a  dis- 
trict, at  a  meeting  duly  called,  have  selected 
a  site  for  the  echoolhouse,  have'  determined 
what  kind  of  a  house  they  will  build,  and 
bave  provided  fands  toe  that  purpose,  the  dis- 
trict board,  as  mere  agents,  may  carry  out 
the  will  of  the  inhabitants  of  the  district  so 
«xpre«eed.  Gen.  St  1886,  par.  6614.  Where, 
when,  and  how  a  schoolhonae  sliall  be  built 
bavlng  been  thus  first  decided  at  a  district 
meeting,  such  determination  becomes  the 
measure  of  authority  which  the  board  may 
thereafter  exercise  is  that  matter.  Any  one 
dealing  with  ttte  board  Is  bound  to  take  no- 
tice of  the  limitations  of  Its  authority. 
Hence,  In  mder  to  base  a  recovery  upon  a 
contract  entered  hito  with  a  school  board, 
such  as  aDeged  in  this  case,  it  must  be  shown 
that  the  contract  was  authorized  by  tbe  vot- 
ers of  the  district  School  Dlst  v.  Perkins, 
21  Kan.  536;  WUson  v.  School  Dlst,  32  N. 
H.  118.  Applying  these  rules  to  this  case, 
we  are  unable  to  find  in  the  record  any  evi- 
dence ot  authority  In  the  district  board  to 
make  the  contract  in  question.  Tbe  first  dis- 
trict meeting  of  which  we  have  any  record 
was  held  February  26,  1889,  pursuant  to  a 
call  by  the  board.  At  that  meeting  a  cer- 
tain site  for  a  scboolhouse  was  selected,  and 
it  was  agreed  to  build  a  stone  schoolhouse, 
19  bl^  30  feet  In  size.  The  site  so  selected 
was  distant  one  mile  south  from  tbe  place 
where  the  board  caused  a  schoolhouse  to  b« 
erected.  On  March  15.  1889,  there  was  an- 
other district  meeting,  not  shown  to  have 
been  legally  called  and  held,  at  which  time 
it  was  determined  to  change  tbe  site  from  the 
place  selected  at  the  E^ebmary  meeting,  and 
to  locate  tbe  scbocMonse  where  it  was  after^ 
wards  built  Another  spedai  meeting  seems 
to  have  been  beld  May  4,  1889,  and  it  was 
voted  to  Chang*  the  site  back  to  tbe  first 


place  selected.  A  majority  of  the  Toters 
were  present  at  this  meeting,  all  voting  for 
the  original  site.  We  are  not  able  to  say 
from  the  record  that  either  tbe  March  or  the 
May  meeting  was  legally  called.  Moreover, 
there  Is  nothing  in  the  record  to  show  that 
at  either  of  these  meetings  tbe  board  was  in- 
structed to  proceed  to  the  erection  of  a 
schoolhouse,  or  that  any  funds  bad  been  pro- 
vided for  that  purpose.  There  is  an  intima- 
tion in  portions  of  tbe  record  that  at  some 
prior  meeting,  bonds  bad  been  voted  for  tbe 
erection  of  a  schoolhouse,  but  there  is  no  evi- 
dence of  that  taet.  The  district  board,  on 
April  6,  1889,  let  the  contract  to  Brown  and 
Jackson  for  tbe  building  of  a  schoolhouse  on 
the  site  selected  at  the  meeting  held  March 
15tb.  What  this  contract  was  the  record 
does  not  disclose,  except  that,  after  tbe  work 
was  done,  the  lx>ard  allowed  their  claim  in 
the  sum  of  $399.66.  What  the  plans  of  the 
BchoolhouBe  were,  or  whethn'  It  was  con- 
structed in  accordance  therewith,  does  not 
appear.  Tbe  building  was  completed  in  July, 
1889,  about  the  time  of  the  annual  district 
meeting.  At  the  annual  meeting,  In  Ju- 
ly, the  treasurer  and  clerk,  who  had  been  ac- 
ttve  in  making  this  contract  were  succeeded 
In  office  by  persons  who  were  In  favor  of  the 
other  site.  The  new  board  refused  to  recog- 
nise any  liability  of  the  district  under  the 
contract  made  by  the  old  board;  hence  this 
action.  We  think  no  legal  liability  has  been 
shown. 

It  Is  claimed  that  the  evidence  shows  a 
subsequent  ratification  by  an  acceptance  and 
use  vt  the  bnlldtng  by  the  district.  The  only 
evidence  of  this  la  that  the  district  clerk 
called  the  annual  meeting  to  be  beld  at  this 
building  July  25,  1889.  The  inhabitants  of 
tbe  district  assembled  there,  but  so  far  as 
their  action  is  concerned,  it  shows  a  disaf- 
firmance rather  than  a  ratification  of  tbe  ac- 
tion of  the  district  board;  for  at  this  meeting 
a  resolution  was  adopted  expressly  directing 
the  board  '^  make  arrangements  for  a  place 
to  bold  tbe  next  term  of  school."  There  be- 
ing no  scboolboose,  schools  bad  previously 
been  bdd  at  dtfTerent  places,  as  arrange- 
ments tber^or  could  be  made  with  residents 
of  the  district  The  same  course  seems  to 
have  been  pursued  after  the  building  of  this 
house,  and  It  was  not  used  by  the  district 
for  any  purpose  after  tbe  July  meeting.  We 
do  not  think  It  can  be  said  from  this  that  the 
acts  of  tbe  board  were  ratified  by  the  dis- 
trict 

It  appears  that  about  May  1, 1889,  tbe  coun- 
ty attorney  of  Graham  county  liegan  proceed- 
ings In  tbe  district  court  of  that  county.  In 
Ae  name  of  the  state,  to  enjoin  the  district 
treasurer  and  clerk  from  paying  out  or  ex- 
pending any  of  the  funds  of  said  district  for 
the  erection  of  tbe  scboolhouse  contracted  for 
with  Brown  and  Jackson,  alleging  that  the 
contract  was  unauthorised  and  vc^d.  In  Feb- 
ruary, 1890,  that  case  was  dismissed  by  tbe 
court,  for  tbe  reason  that  tbe  plaintiff 
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failed  to  comply  with  a  previous  order  of  the 
court  allowing  an  amendment  of  the  petition, 
and  the  making  of  Brown  and  Jackson  de- 
fendants. The  proceedings  in  that  case  were 
pleaded  by  the  defendants  In  error  as  res 
Judicata  as  to  the  questions  inyolved  in  this 
case,  and  as  a  conclusive  determination  of  the 
validity  of  the  contract  We  do  not  think 
they  can  have  that  efTect.  The  case  was 
not  tried  upon  Its  merits;  neither  was  there 
Identity  of  parties  with  the  parties  to  this  ac- 
Uon. 

For  the  reascn  that  the  evidence  failed  to 
show  that  the  district  board  was  authorized 
by  the  Sectors  of  the  district  to  make  the 
contract  on  which  this  action  was  based,  the 
judgment  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial.  All  the  Judges  con- 
curring. 


GOLDING  et  aL  v.  BIDSON  et  aL 
(Court  of  Appeals  of  Kansas,  Northern  Departs 
ment,  W.  D.     Jan.  9,  1896.) 
Appbal — Revikw— Ebbobb  of  Law— Waivbk. 
The  ruling  of  a  trial  conrt  sustaining  an 
objection  to  the  introduction  of  evidence  un- 
der the  answer  of  the  defendant,  on  the  gronnd 
that  it  stated  no  defense,  if  erroneous,  was  "er- 
ror of  law  occurring  at  the  trial,"  for  which  a 
new  trial  could  have  been  granted  by  the  dis- 
trict court,  and  will  be  deemed  waived,  and  not 
subject  to  review  in  this  court,  when  a  motion 
for  a  new  trial  was  not  made. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Graham  county; 
Charles  W.  Smith,  Judge. 

Action  by  G.  H.  Eldson  and  others  against 
George  E.  Goldlng  and  others  on  a  note  and 
mortgage.  There  was  a  Judgment  for  plaln- 
tlfls,  and  defendants  bring  error.    Affirmed. 

8.  Ik  Seabrook  and  G.  W.  Jones,  for  plain- 
tiffs In  error.  F.  D.  Turck,  for  defendants 
In  error. 

CARVER,  J.  The  plaintltTs  In  error,  Gold- 
ing  and  others,  were  the  defendants  In  an 
action  brought  by  Bldson  and  others  on  a 
note  and  mortgage.  The  case  was  tried  by 
the  court,  and,  as  shown  by  the  Journal  ear 
try,  "the  court,  after  hearing  the  evidence, 
finds  that  all  of  the  allegations  and  aver- 
ments contained  In  the  petition  of  said  plain- 
tiff filed  herein  are  true,  and  that  there  is 
due  from  the  said  defendants,  Q.  E.  Goldlng 
and  A.  W.  Goldlng,  to  the  said  plaintiff,  on 
the  note  and  mortgage  sued  on  In  this  action, 
the  sum  of  $1,010."  The  error  complained 
of,  and  urged  aa  the  ground  for  the  reversal 
of  this  Judgment,  Is  the  ruling  of  the  court 
in  sustaining  an  objection  made  by  the  plain- 
tiffs below  to  the  introduction  of  any  evi- 
dence under  the  answer  of  the  defendants, 
on  the  ground  that  the  answer  did  not  state 
facts  sufficient  to  constitute  a  defense.  The 
answer  of  the  defendants  was  very  inartlstlc- 
ally  drawn,  and,  except  by  the  most  liberal 
construction,  could  not  be  held  to  state  any 
defense.     But,  conceding  that  the  ruling  of 


the  conrt  npon  the  objection  was  erroneooa, 
can  it  be  reviewed  by  this  conrt?  If  the 
trial  was  regularly  conducted,— which  we 
must  assume  to  be  the  case,— the  plaintiffs 
would,  under  the  pleadings,  have  first  intro- 
duced their  evidence,  and  rested;  and  then. 
In  the  very  midst  of  the  trial,  would  have  oc- 
curred this  objection,  and  the  ruling  of  the 
court  thereon.  The  objection  being  sustain- 
ed, there  remained,  as  a  basis  for  the  Judg- 
ment, the  pleadings  and  evidence  Introduced 
by  the  plaintiffs.  It  was  this  ruling  of  the 
court  during  the  trial  of  the  case  which  de- 
prived the  defendants  of  the  benefit  of  any 
evidence  which  they  might  have  Introduced* 
In  support  of  the  allegations  of  their  an- 
swer. This  must  be  held  to  be  a  ruling  oc- 
curring at  the  trial,  for  which.  If  erroneous, 
a  new  trial  could  have  been  granted  by  the 
district  court  Gen.  St  1889,  par.  4401.  The 
record  in  this  case  does  not  show  that  a  mo- 
tion for  a  new  trial  was  made  In  the  district 
court  on  this  or  any  other  ground.  The  role 
Is  well  settled  In  this  state  that  "errors  of 
law  occurring  at  the  trial,"  for  which  a  new 
trial  may  be  granted  by  the  trial  court,  are 
waived,  and  cannot  be  reviewed  by  an  ap- 
pellate court,  when  a  motion  for  a  new  trial 
was  not  made.  Nesbit  v.  Hines,  17  Kan. 
816;  Decker  v.  House,  30  Kan.  614,  1  Pac. 
584;  Buettlnger  v.  Hurley,  84  Kan.  585,  9 
Pac.  107;  Dulgenan  v.  Clans,  46  Kan.  275, 
26  Pac.  699.  On  the  authority  of  the  above 
cases,  the  judgment  must  be  affirmed.  All 
the  Judges  concurring. 


TARPET  T.  SHARP  et  aL 
(Supreme  Conrt  of  Utah.     Dec.  21,  1895.) 

AFPBAL — iSnPKKSEDBAS  BOND  —  DaICAGBS — BjBOV- 
UBNT— RbNTS  AKD  PROFITS — RbVIBW 

— EvisEyoB. 

1.  Where,  in  ejectment,  the  mesne  profit! 
are  recoverable,  a  superseoeaa  bond  on  error 
to  the  federal  supreme  court  covers  rents  and 
profits  pending  the  proceedings  in  error. 

2.  A  finding  by  the  jury  as  to  the  value  of 
the  rents  and  profits  of  laud  if  nied  for  the 
purpose  of  manufacturing  salt  thereon,  based 
on  the  evid«ice  of  one  pnuty,  will  not  be  dis- 
turbed. 

Appeal  from  district  court.  Fourth  district; 
before  Justice  Harvey  W.  Smith. 

Action  by  D.  P.  Tarpey  against  John  Sharp 
and  others,  executors.  There  was  a  Judgment 
for  plaintiff,  and  defendants  appeal  Affirm- 
ed. 

P.  h.  Williams,  for  appellanta.  Bvana  & 
Rogers,  for  respondent 

KINO,  3.  In  1886,  plaintiff  brought  an  ac- 
tion In  ejectment  against  the  Deseret  Salt 
Company  to  recover  possession  of  certain 
lands  near  the  north  end  of  Salt  Lake.  From 
verdict  and  judgment  In  his  favor  the  defend- 
ant company  appealed  to  the  supreme  court  of 
the  territory,  where  an  affirmance  of  the  Judg- 
ment of  the  lower  court  waahad.    17  Pac. 
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631.  Therenpon,  by  ■writ  of  error,  the  case 
was  taken  to  the  supreme  court  of  the  United 
States,  and  the  Judgment  of  the  supreme  court 
of  Utah  affirmed.  12  Sup.  Gt  1Q8.  Upon  su- 
ing out  the  writ  of  error,  a  supersedeas  bond 
was  given.  In  pursuance  of  section  1000  of  the 
Revised  Statutes  of  the  United  States,  which 
provides  that  "every  justice  or  judge  signing 
a  writ  of  error,  shall  •  •  •  take  good  and 
sofflclent  security  that  the  plaintiff  in  error  or 
appeilact  shall  prosecute  his  writ  or  appeal 
to  effect,  and  if  he  fbil  to  make  his  plea  good 
gball  answer  all  damages  and  costs,  where 
the  writ  is  a  suitersedeas  and  stays  execu- 
tion." By  the  appeal  and  supersedeas  the 
plaintiff  was  kept  out  of  possession  of  the 
premises  from  March,  1888,  until  July,  1892, 
and  this  action  Is  brought  to  recover  damages 
for  the  use  and  occupation  of  said  premises 
during  said  period.  The  jury  awarded  plain- 
tiff damages  and  interest,  amounting  to  (2,- 
372,  against  the  defendants  herein,  executors 
of  one  of  the  sureties,  now  deceased,  on  said 
bond. 

Appellants  contend  that  under  the  bond  up- 
on which  actimi  is  brought  no  recovery  can 
be  had  for  damages  resulting  from  the  deten- 
tion al  the  premises,  or  at  least  that  plaintiff 
mt  entitled  to  recover  only  nominal  damages. 
It  Is  said  by  th^  counsel  that  the  bond  is 
stamtory,  and  its  conditions  are  such  that  no 
liability  attaches  to  the  sureties  for  the  "value 
of  the  rent,  use,  or  occupation  of  the"  proper- 
ty. In  support  of  this  position  the  cases  of 
Roberts  v.  Cooper,  19  How.  373,  and  Kountze 
V.  Hotel  Co.,  107  U.  8.  378,  2  Sup.  Ct  911,  are 
cited. 

An  examination  of  the  first  case  referred  to 
reveals  the  fact  that  the  plaintiff  riecovered 
the  premises  In  controversy  in  ejectment  pro- 
ceedings, with  only  nominal  damages.  A  writ 
of  errw  was  brought,  and  the  defendant  re- 
quired to  give  bond  in  the  sum  of  $1,000. 
Subsequently  application  was  made  to  the  su- 
preme court  of  the  United  States  for  an  order 
requiring  additional  security  for  the  damages 
which  would  be  occasioned  by  the  delay  and 
the  working  of  the  mine  by  appellant  pending 
the  determination  of  the  cause  by  the  supreme 
court.  The  application  was  denied,  the  court 
holding  that,  where  nominal  damages  only 
are  received  in  ejectment,  the  court  cannot 
interfere  to  enlarge  the  security  to  recover 
damages  which  a  plaintiff  may  obtain  in  an 
action  for  mesne  profits  or  other  losses  he  may 
costaln  by  being  kept  out  of  possession.  It 
is  apparent  this  case  does  not  control  the  case 
at  bar,  and  is  clearly  distinguishable  from  It. 
In  the  first  place,  the  only  point  decided  was 
fbat,  the  lower  court  having  fixed  the  amount 
of  security,  there  was  no  legislative  provision 
authorizing  the  supreme  court  to  increase  such 
wcurity.  It  la  further  to  be  observed  that 
this  decisioD  was  made  in  1856,  and  under  the 
comuMm-law  form  of  ejectment.  In  such  ac- 
tion the  proceedings  were  fictitious,  and  the 
plaintiff  a  nominal  party.  The  damages  were 
also  nomhul.  In  order  to  cany  costs,  there  be- 


ing no  provision  by  which  the  Jury  ■wen  au- 
thorized to  inanire  into  actual  damages  sus- 
tained by  the  plaintiff  for  the  wrongful  with- 
holding of  the  possession  of  the  premises. 
Such  damages  were  recoverable  in  an  action 
for  "mesne  profits,"  which  was  consequential 
to  the  recovery  In  ejectment  3  Sutb.  Dam. 
{  992,  and  cases  cited.  Bven  If  the  court  in 
Roberts  v.  Cooper,  supra,  had  decided  that 
damages  for  the  detention  of  the  premises 
could  not  be  recovered  upon  the  supersedeas 
bond  therein  given.  It  is  clear  that  the  reason 
for  the  same  could  only  rest  upon  the  ground 
that  the  form  of  action  there  employed  pre- 
cluded the  recovery  of  any  but  nominal  dam- 
ages; and  that  for  mesne  profits  resort  must 
be  had  to  that  action.  It  Is  to  be  noted  in 
passing,  that  our  Code  has  abolished  the  com- 
mon-law action  of  ejectment,  and  provided 
that  in  ejectment  proceedings  plaintiff  may  re- 
cover damages  for  withholding  the  property, 
and  also  rents  and  profits  accruing  therefrom. 
2  Comp.  Laws  1888,  S  3220.  In  1867  the  su- 
preme court  of  the  United  States  adopted  rule 
32  in  relatlMi  to  supersedeas  bonds.  6  Wall, 
p.  V.  By  this  rule  it  was  provided  that: 
"•  •  •  When  the  property  in  controversy' 
necessarily  follows  the  event  of  the  suit,  as  in 
real  actions,  •  •  •  indemnity  in  all  such 
cases  is  only  required  In  an  amount  sufficient 
to  secure  the  sum  recovered  for  the  iise  and 
detention  of  the  property,  and  the  costs  of  the 
suit,  and  'Just  damages  for  delay'  and  costs 
and  Interest  on  the  appeal."  In  the  case  of 
Jerome  v.  McCarter,  21  Wall.  17,  an  appeal 
was  taken  from  a  decree  of  foreclosure,  and 
motion  was  made  in  the  supreme  court  for 
additional  seciu^ty.  Boberts  v.  Oooipts,  sn-. 
pra,  was  cited  In  support  of  the  sufficiency  of 
the  bond,  and  to  show  that  nothing  could  be 
recovered  for  the  use  and  detention  of  the 
property.  After  considering  rule  32,  and  oth- 
er questions,  the  court  say:  "This  is  a  suit  on 
a  mortgage,  and  therefore,  under  this  rule,  a 
case  in  which  the  judge  who  signs  the  cita- 
tion is  called  upon  to  determine  what  amount 
of  security  will  be  sufficient  to  secure  the 
amount  to  be  recovered  for  the  use  and  deten- 
tion of  the  property  and  the  costs  of  suit,  and 
just  damages  for  the  delay,  and  costs  and  in- 
terest on  the  appeal." 

We  do  not  think  the  second  case  relied  up- 
on by  appellants— Kountze  v.  Hotel  Co.,  su- 
pra—has any  application  to  the  case  under 
discussion.  In  that  case  foreclosure  suit  was 
brought  and  a  decree  rendered  ordering  the 
mortgaged  premises  sold.  Defendants  ap- 
pealed, and  to  obtain  supersedeas  of  execu- 
tion gave  an  appeal  bond.  Decree  was  af- 
firmed, the  premises  sold,  and  deficiency 
Judgment  entered.  After  return  of  execution 
nulla  bona,  suit  was  brought  on  the  appeal 
bond,  to  recover  the  entire  penalty  of  the 
bond,  and  interest;  and,  while  it  was  decided 
that  no  recovery  could  be  had  on  the  bond 
for  the  rents  or  profits,  or  use  and  detention 
of  the  property,  pending  the  appeal,  yet  the 
court  held  that  there  was  a  difljBQBice  be% 
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tween  a  stilt  In  ejectment  and  for  f oreclosare 
of  a  mortgage,  and  say:  "In  ejectment,  the 
property  of  the  land  is  In  qnestlon,  and,  if 
the  plalntUt  has  the  right,  he  Is  entitled  to 
immediate  posseaaion,  and  to  the  percepti<m 
of  the  rents  and  profits  which  belong  to  him, 
and  for  which  the  defendant  in  possession  is 
accountable  to  him.  •  •  •  But  in  the  case 
of  a  mortgage  the  land  is  in  the  nature  of  a 
pledge;  and  it  is  only  the  land  itself,  the 
specific  thing,  which  is  pledged.  The  rents 
and  profits  are  not  pledged.  They  belong  to 
the  tenant  in  possession,  whether  the  mort- 
gagor or  a  third  person  claiming  nnder  liim." 
The  case  of  Roberts  v.  Cooper  was  before 
the  court,  and  the  only  thing  said  to  sustain 
appellants  In  this  case  was:  "That  eren  In 
ejectment  it  has  at  least  been  questioned  by 
this  court  whether  the  bond  in  error  coven 
rents  and  profits  accruing  pending  the  suit" 
In  the  case  of  Refining  Co.  t.  Wyman,  22 
Fed.  184,  suit  was  brought  on  supersedeas 
tK>nd  given  by  defendant  tn  an  ejectment 
case,  to  carry  the  cause  to  the  supreme  court 
of  the  United  States;  and  Justice  Brewer  em* 
pbatically  declared  that  upon  Judgment  the 
plaintiff  was  entitled  to  the  premises,  and, 
the  supersedeas  having  been  given,  by  which 
be  was  farther  deprived  of  their  possession, 
and  thereby  lost  the  rents  and  profits,  he  was 
entitled  to  recover.  Referring  to  the  case  of 
Kountze  v.  Hotel  Co.,  he  says:  "While,  I 
say,  there  is  an  intimation  in  that  opinion 
that  the  same  rule  might  apply  in  an  eject- 
ment case,  it  is  not  so  decided.  A  distinc- 
tion is  drawn  between  ejectment  and  fore- 
closure cases,  so  that,  notwithstanding  that 
.Intimation,  I  think  that  I  ought  to  follow 
what  seems  to  be  to  my  mind  tlte  clear  and 
unanswerable  -logic,  and  that  Is  to  hold  that 
a  supersedeas  bond  in  an  ejectment  case  cov- 
ers rents  and  profits  accruing  pending  the 
proceedings  in  error."  In  the  case  at  bar, 
the  l)ond  provided  that  the  sureties  would 
"answer  all  damages  and  costs  in  full"  if  it 
failed  to  make  its  plea  good.  The  bond  is  in 
the  nature  of  a  contract  (Crane  v.  Weymouth, 
64  CaL  476),  and  we  think  plaintiff  can  re- 
cover thereon  if  he  has  sustained  any  dam- 
ages, by  the  action  of  the  defendant  in  the 
original  suit,  in  having  the  premises  with- 
held from  his  possession. 

That  brings  us  to  appellants'  second  con- 
tention, viz.  that  the  evidence  was  insuffi- 
cient to  Justify  the  verdict,  and  that  the  dam- 
ages were  excessive.  We  fully  concur  with 
defendants'  counsel  that  under  the  issues  and 
facts  of  the  case  plaintiff's  recovery  must  be 
limited  to  compensation  merely  for  his  ac- 
tual loss  by  reason  of  t)elng  deprived  of  the 
premises,  and  such  compensation  must  be 
adjusted  as  npon  contract,  and  not  upon  the 
footing  of  tort  The  conrt  below  charged 
the  Jury  that  the  plaintiff  was  entitled  to 
nominal  damages  in  any  event,  and,  if  they 
found  by  a  preponderance  of  the  evidence 
that  the  premises  were  worth  any  substan- 
tial amount,  then  the  plaintiff  was  entitled 


to  recover  the  value  of  the  uae'of  such  prem- 
ises for  the  period  of  their  detention.  No 
exceptions  were  taken  to  the  ctiarge  of  tbe 
court  and  we  think  the  law  was  fairly  stated 
to  the  Jury.  Witnessea  for  plaintiff  testified 
that  the  premises  wlthbtid  from  his  posses- 
sion were  used  by  the  salt  company,  and  salt 
was  manufactured  and  sold  by  it;  that  if 
plaintiff  had  had  possession,  he  would  have 
sold  the  product  manufactured,  and  which 
wotild  have  amounted  to  4,000  tons  per  an- 
num; that  the  cost  of  its  i«t>duction  was  70 
cents  per  ton,  and  the  market  price  daring 
this  period  was  $5  a  ton  sacked,  and  %S  on- 
sacked.  The  testimony  offered  by  the  de- 
fendants was  clear  and  unequivocal,  and 
showed  that,  not  only  was  there  but  Uttle 
salt  manufactured,  but  that  there  was  no 
market  except  for  a  limited  supply;  also  that 
the  expenses  of  producing  the  quantity  sold 
exceeded  the  sum  received  therefor.  While 
the  evidence  offered  by  plaintifl  is  not  very 
satisfactory,  we  are  of  opinion  that  there 
was  teetimcmy  tending  to  support  plaintiff's 
allegations,  and  prove  that  the  value  of  the 
nse  of  the  premises  was  of  some  monetary 
consideration  to  him.  The  lower  court  and 
the  Jury,  "liaving  bad  the  witnesses  before 
them,  and  having  had  an  opportunity  to  ob- 
serve their  manner  and  bearing  while  testi- 
fying, are  more  able  to  Judge  of  the  weight 
which  ought  to  be  attached  to  their  testimony 
than  an  appellate  court,  looking  at  the  evi- 
dence only  as  It  is  written  in  the  record. 
And  we  cannot  say  that  the  verdict  is  so  man- 
ifestly against  the  preponderance  of  evidence 
that  we  cannot  hesitate  to  declare  the  evi- 
denoe  clearly  insufficient  to  support  it,  or 
that  the  Jury  acted  from  prejudice  or  pas- 
sion." Farr  v.  Griffith,  9  Utah,  418,  85  Pac 
506.  If  the  Jury  believed  -the  testimony  of 
Sparks,  plaintiff's  witness,  that  the  cost  of 
manufacturing  the  salt  was  bat  70  cents  per 
ton,  and  that  the  market  price  was  $5  and  (3 
per  ton  for  sacked  and  loose  salt  respective- 
ly, then  there  would  be  evidence  sufficient  to 
Justify  the  verdict  We  see  no  error  In  the 
record,  and  affirm  the  Judgment  with  costs. 

MERRITT,  0.  J.,  and  6ARTCH,  J,,  concur. 


In  re  KELSBT. 

(Snpreme  Conrt  of  Utah.     Dec.  21,  1885.) 

Apfbai.— FiKAi.  JnooHENTB— Patmbnt  ot  Au 

MONT. 

An  order  in  divorce  proceedings  direct- 
ing the  payment  of  alimony  is  not  a  "tinal  jnd|^ 
ment"  (2  Comp.  Laws,  §  3035),  and  therefore  is 
not  appealnl)le,  though  enforceable  by  execu- 
tion in  the  same  manner  as  judgments  in  or- 
dinary actions. 

Application  by  Lewis  P.  Eelsey  for  a  writ 
of  habeas  corpus.    Denied. 

Adrian  C.  Ellis,  Sr.,  for  petitioner.    O.  a 
Varian,  for  respondent. 
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KIXG,  J.  A»  action  for  fllvoree  was 
braaght  agalaet  fbe  petitioner  by  Sadie  Kd- 
sey.  The  petitioner  speciflcally  denied  that 
tbere  bad  been  a  marriage  between  him  and 
tiie  plaintUE.  Upon  ai^Ilcation  for  tempo- 
nij  alimony  and  salt  money,  the  court  or- 
dered that,  until  tbe  further  order  of  the 
court,  defendant  in  the  actton  should  pay  $iO 
per  month  to  plaintiff,  and  that  within  20 
days  from  September  80, 1896,  he  should  pay 
the  fnrtlier  sum  of  $75  suit  money  and  $200 
counsel  fees.  On  the  Ist  day  of  October, 
1895,  said  defendant  filed  and  served  in  due 
form  a  notice  of  appeal  from  snch  order,  and 
made  application  to  the  court  to  fix  the 
amount  of  a  supersedeas  bond  in  order  to 
itay  proceedings  pending  an  appeal;  but  tbe 
court,  being  of  opinion  that  the  decision  ren- 
dered in  the  cause  was  not  a  final  judgment, 
declined  to  fix  tbe  amonnt  of  said  bond. 
TbetenpMi  defendant  duly  filed  an  under- 
taking on  appeal  from  said  decision  in  tbe 
sum  of  $300,  conditioned  to  pay  all  damage 
and  costs  which  might  be  awarded  against 
Um  on  appeal,  and  also  an  undertaking  in 
the  sum  of  $2,000  to  stay  proceedings  upon 
said  appeal,  which  contained  tbe  proper  stat- 
Qtoiy  conditiona.  No  exceptions  to  the 
bonds,  either  as  to  form  or  sofilclency  of  tbe 
sureties,  were  ever  taken.  Defendant,  haT- 
Ing  failed  to  pay  the  money  as  ordered  by 
the  court,  was,  after  bearing  upon  citation, 
adjudged  guilty  of  contempt  of  court,  and 
committed  to  the  marshal,  to  be  by  him  con- 
fined and  imprisoned  in  the  penitentiary  un- 
til the  order  of  the  conrt  was  obeyed.  Ap- 
plication was  made  to  one  of  the  justices 
of  the  supreme  coart  for  a  writ  of  habeas 
corpus,  and  the  petitioner  released  upon  giv- 
ing a  bond  In  the  sum  of  $2,000,  conditioned 
to  abide  the  decisloa  of  the  supreme  court  to 
be  made  upon  the  hearing  of  said  application. 

It  is  conceded  by  counsel  for  the  petitioner 
that  the  only  qnestlon  presented  for  the  con- 
sideration of  this  court  is:  Did  the  district 
court  have  authority  and  jurisdiction  over 
the  petitioner  to  adjudge  him  guilty  of  con- 
tempt? That  invc^ves  tbe  further  question, 
and  the  only  one  to  be  considered:  Was  the 
order  of  the  court  for  the  payment  of  ali- 
mony pendente  Ute,  suit  money,  and  counsel 
fees  a  final  judgment?  If  it  was,  then  an 
appeal  would  lie;  and  If  the  petitioner  fol- 
lowed the  statutory  steps  relating  to  appeals, 
tlte  lower  court  had  no  jorlsdictlon  to  insti- 
tute contempt  proceedings,  or  punish  for 
dliobedlence  of  said  judgment  Section  8635, 
2  Comp.  Laws,  provides  that  "an  appetJ  may 
be  taken  to  the  supreme  conrt  from  the  dis- 
trict court,  first,  from  a  final  judgment  in 
an  action  or  special  proceeding  commenced 
in  tife  court  in  which  the  same  is  rendered. 
•  •  •  TUid,  from  an  order  granting  or  re- 
fusing a  new  trial,  from  an  order  granting 
or  dissolving  an  Injunction,  from  an  order 
refusing  to  grant  or  dissolve  an  injunction, 
from  an  order  diasolving  or  refusing  to  di»- 
aolve  an  Mtadiment,  from  an  order  grantiiic 


«r  refusing  to  grant  a  change  In  tbe  place  of 
trial,  from  any  special  order  made  after  final 
judgment,  and  from  an  Interlocutory  Judg- 
ment in  actions  for  partition  of  real  prop- 
erty, and  from  an  order  confirming,  <'h<inging, 
modifying  or  setting  aside  tbe  report.  In 
whole  or  in  part,  of  the  referees  in  actions 
for  the  partition  of  real  property,  in  the 
cases  mentioned  in  tiie  provisions  of  this 
Code.  •  •  •"  Counsel  for  petitioner  insist 
that  the  order  entered  by  the  lower  court  in 
the  divorce  proceedings  was  a  final  judg- 
ment, because,  as  it  was  argued,  it  possessed 
all  the  essential  elements  of  a  final  judg- 
ment, and  could  be  enforced  by  execution  In 
the  same  manner  as  judgments  rendered  in 
ordinary  actions  for  the  recovery  of  a  specific 
sum  of  money.  In  support  of  this  position, 
counsel  cite  the  cases  of  Sharon  v.  Sharon, 
67  CaL  185,  7  Fac.  456,  and  8  Pac.  709; 
Daniels  v.  Daniels,  9  Ciolo.  ISS,  10  Pac.  657; 
also,  cases  from  Illinois,  Arkansas,  and  Ken- 
tucky. The  statute  of  California  is  identical 
with  ours,  and  it  is  urged  that  we  should 
follow  the  construction  given  the  statute  by 
the  supreme  court  of  that  state.  We  enter- 
tain great  reex>ect  for  the  decisions  of  that 
court,  and  have,  from  tbe  beginning  of  the 
territory,  manifested  that  respect  by  accept- 
ing, in  very  many  adjudications  by  this 
court,  the  views  by  it  enunciated;  and  be- 
cause much  of  our  Code  was  borrowed  from 
California,  and  many  of  its  provisions  came 
charged  with  a  construction  by  tbe  supreme 
court  of  that  state,  we  have  with  almost  un- 
broken uniformity  adopted  such  construc- 
tion. But  in  this  case  the  statute  above 
quoted,  while  copied  from  the  Oallfomia 
Code,  had  not  been  construed  at  the  time  It 
was  enacted  by  onr  territorial  legislature. 
Therefore  we  feel  at  liberty  to  decide  this 
question  unembarrassed  and  nntrammeled 
by  any  decision  from  our  sister  state. 

In  the  case  from  Oallfomia  above  referred 
to.  It  Is  decided  that  tbe  order  of  the  court 
for  alimony  pendente  lite,  together  with 
counsel  fees,  is  a  final  judgment,  and  there- 
fore an  appeal  will  lie.  A  dissenting  opinion 
was  written  by  Judge  McKee,  the  reasoning 
of  which  we  think  sound,  and  from  which 
we  quote  with  approval.  Judge  McKee 
says:  "Besides,  the  interloeatory  character 
of  the  order  appealed  from  is  not  changed 
by  the  fact  that  It  commands  payment  of 
a  large  sum  of  money.  Nor  Is  It  affected  by 
the  provision  of  the  Code  aa  to  the  process 
by  which  it  may  be  enforced.  It  is  the  exe- 
cution which  may  be  issued  upon  the  order 
to  which  the  Code  gives  the  same  legal 
effect  as  if  Issued  upon  a  final  judgment; 
but  it  does  not  give  to  the  order  the  effect 
of  a  final  judgment  Tbe  order  Is  unchan- 
ged In  Its  nature  by  the  remedy  adopted  for 
enforcing  it  and  tbe  execution  is  given 
merely  as  an  additional  remedy  for  that  pnr>- 
pose.  As  an  additional  remedy,  the  court 
making  tbe  order  is  not  bound  to  resort  to 
tt.    Sapecially,  In  actions  of  divoice,  It  Is  t 
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left  to  the  discretion  ot  the  court  to  enforce 
an  order  made  pendente  lite  b7  execution, 
or  by  proceedings  in  contempt  for  not  com- 
plying with  It,  or  by  requiring  reasonable 
securitlefl  for  mailing  the  payment  of  tbe 
money,  or  by  the  appointment  of  a  receiver, 
or  by  any  other  remedy  applicable  to  the 
case.  •  •  •  Moreover,  a  Judgment  is  the 
final  sentence  of  tbe  law  in  an  original  suit. 
A  money  Judgment  Is  a  legal  demand  or  a 
record  debt  upon  which  suit  may  be  brought. 
The  money  order  In  this  case  Is  for  alimony. 
Alimony  is  not  an  original  suit  It  arises 
out  of  some  other  suit,  in  which  a  marriage 
de  facto  is  confessed  or  proved.  The  allow- 
ance of  alimony  pending  such  a  suit  is  not 
a  debt.  It  is  a  legal  liability  which  arises 
out  of  the  obligation  Imposed  by  law  upon 
every  married  man  to  contribute  to  the  sup- 
port of  his  wife.  When  the  fact  of  maiTlage 
is  Judicially  ascertained,  the  jurisdiction  of 
the  court  to  award  alimony  pendente  lite, 
as  incidental  to  the  suit  before  it,  may  be 
called  into  exercise  by  the  motion  of  the 
wife;  and  the  court  in  the  exercise  of  its 
Jurisdiction  may  award  it  out  of  the  com- 
munity property,  or  the  separate  property 
of  the  husband.  In  making  the  award,  tbe 
court  acts  upon  tbe  principle  that  the  hus- 
band and  wife  are  Jointly  Interested  In  the 
property  and  fortunes  of  the  community, 
and  that  one  is  as  much  entitled  as  the  other 
to  maintenance  and  support  out  of  it  dur- 
ing the  proceedings  between  tiiem  for  a  sep- 
aration. So  that  allowing  the  wife  alimony 
is  only  awarding  her  what  she  as  a  wife  is 
lawfully  entitled  to.  Her  rights  of  property 
in  the  community  estate  are  vested  until  di- 
vested by  Judicial  decree  which  dissolves  the 
marriage  status,  and  makes  distribution  of 
the  estate." 

Under  tbe  various  dednltlons  of  final  Judg- 
ment, as  given  to  us  by  the  courts  and  law 
writers,  it  seems  clear  tliat  the  order  in  ques- 
tion cannot  be  included.  When  an  order  is 
made  pending  the  cause,  and  before  a  final 
hearing  on  the  merits,  it  is  Interlocutory  in 
every  sense  of  the  word.  It  is  not  a  final 
decree  disposing' of  the  cause,  either  by  send- 
ing it  out  of  court  before  a  hearing  is  had 
on  the  merits,  or  after  such  hearing  decre<v- 
ing  either  in  favor  of  or  against  the  prayer 
of  the  petitioner.  The  application  for  ali- 
mony pendente  lite,  in  this  case,  is  merely  an 
incident  to  the  action  brought  by  plaintiff. 
It  is  so  co-ordinated  with  it  that  it  becomes 
Inseparable  from  it.  It  is  a  mere  shadow, 
following  the  substance,  which  is  the  original 
bill  for  separation.  Because  the  order  of  the 
conrt  may  be  enforced  by  execution  does 
not  deprive  it  of  its  interlocutory  ctiaracter. 
It  certainly  is  as  much  of  an  incident  to 
the  main  case  as  the  examples  given  in  sub- 
division 3  above  quoted,  and  which  the  stat- 
ate  clearly  denominates  interlocutory  orders. 
And,  though  execution  may  issue,  It  does  not 
possess  the  element  of  finality.  It  deter- 
mines no  issue,  and  la  a  final  adjudication 


of  no  question.  It  may  Tm  changed,  or  en- 
tirely set  aside.  It  can  be  modified  upon 
application,  or  upon  the  court's  own  motion, 
as  it  exercises  absolute  control  over  it.  And 
It  most  not  be  forgott^i  that  the  sole  pur- 
pose of  alimony  pendente  lite,  and  an  order 
for  suit  money,  is  to  enable  tbe  spouse  to 
meet  the  case  presented.  No  better  argn- 
ment  can  be  offered  to  show  the  interlocutory 
nature  of  this  order  than  to  state  that  it  is 
made  to  enable  the  party  to  try  the  cause 
which  will  result  in  a  final  Judgment. 

Much  of  the  argument  of  petitioner's  coun- 
sel is  devoted  to  showing  the  hardship  which 
may  result  from  an  unjust  order.  But  be- 
cause a  Judge  may  award  an  exorbitant  sum 
is  no  argument  against  the  court's  power. 
It  might  be  an  argument  of  convincing  and 
overwhelming  force,  when  made  before  a 
legislative  body  as  a  reason  for  amending 
the  statute  relating  to  appeals.  It  is  a  dis- 
cretionary power,  possessed  by  the  courts,  to 
award  or  refuse  temporary  alimony.  The 
legislature  has  seen  fit  to  repose  confidence 
and  confer  this  power;  and  even  if  its  abuse 
were  conceded,  it  ought  not  to  move  tbe 
court  to  legislate  words  into  the  statute. 
There  is  also  another  view  to  be  suggested 
relative  to  this  question.  Every  wife  who 
alleges  statutory  grounds  for  a  divorce  la 
entitled  to  present  her  grievances  to  the 
court.  And  she  is  entitled  to  support  from 
the 'property  of  her  husband,  or  the  com- 
munity property,  until  the  final  order  of  the 
court  A  dismissal  of  the  case  or  its  indefi- 
nite postponement  ought  not  to  be  the  pen- 
alty to  be  visited  upon  her  because  of  pov- 
erty or  inability  to  prosecute  the  suit  for 
lack  of  means,  when  the  husband  may  be  in 
possession  of  ample  property.  If  appeals  are 
permitted  from  these  interlocutory  orders 
granting  alimony  pendente  lite,  worthy  per- 
sons, entitled  to  divorce,  by  appeals  and  the 
"law's  delays,"  would  be  not  only  prevented 
from  prosecuting  their  actions  but  deprived 
of  sustenance  pending  final  bearing.  We 
merely  mention  this  because  of  the  emphasis 
given  by  counsel  to  the  matter  of  the  hard- 
slilp  resulting  from  the  denial  of  an  appeal. 

Mr.  Freeman,  In  his  work  on  Judgments 
(volume  1,  {  35),  clearly  recognizes  that  this 
order  is  Interlocutory.  He  says:  "Excep- 
tions. But  owing  to  particular  circumstances 
and  hardships,  the  courts  have  refused  to 
dismiss  appeals  from  some  Judgments  which 
did  not  completely  dispose  of  the  cases  in 
which  they  were  entered.  *  •  •  To  avoid 
the  necessity  of  being  called  upon  to  review 
such  Judgments,  the  superior  courts  have 
cautioned  the  inferior  ones,  and  endeavored 
to  impress  upon  them  the  evils  resulting  from 
the  practice  of  entering  interlocutory  judg- 
ments capable  of  being  at  once  enforced 
against  a  party,  and  doing  him  irretrievable 
damage  before  a  final  Judgment  can  be  en- 
tered. •  •  •  Probably  to  avoid  special 
hardship  resulting  from  the  failure  to  give 
■  right  of  appeal  from  othe^  than  a.  final 
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Judgment  or  decree,  the  following  hare  been 
decided,  for  the  purpose  of  an  appeal,  to  be 
final  Judgmenta:  •  •  *  Fixing  the  amonnt 
of  alimony  pendente  lite,  and  directing  its 
immediate  payment"  The  view  expressed 
in  the  last  sentence  is  the  doctrine  of  ex- 
pediency, and  Willie,  perhaps,  it  may  be  po- 
tential before  a  legislative  body,  it  should 
not  lead  courts  Into  the  realm  of  legislation. 
Many  of  the  cases  cited  by  counsel  for  peti- 
tioner arose  in  states  having  statutes  differ^ 
ent  from  ours.  We  are  of  opinion  that  tha 
order  entered  by  the  court  below,  directing 
the  payment  of  alimony  i)endente  lite,  suit 
money,  and  counsel  fees,  was  Interlocutory, 
and  not  a  final  Judgment  Earls  v.  Barls, 
26  Kan.  178;  Cooper  v.  Mayhew,  40  Mich. 
52S;  Chase  t.  Ingalls,  97  Mass.  524;  Miller 
V.  MUler,  75  N.  C.  71;  Bx  parte  Perkins,  18 
CaL  60.  And  see  Thomson  v.  Thomson,  6 
Utah,  401.  16  Pac.  400;  Lapham  v.  Lapham, 
40  Mich.  627.  The  petition  for  a  writ  of 
habeas  corpus  ia  denied,  and  the  petitioner 
remanded  to  the  custody  of  the  United  States 
marsbaL 

MERHITT,  O.  J.,  and  BARTCH,  J.,  con- 
cnr. 


WALLACE!.   SMUIN  &  CO.  ▼. 

Mclaughlin  et  ai 

SYICNS  UTAH  OROCBR  CO.  v.  8AMB. 

(Sapreme  Court  of  Utah.  Dec  21,  1895.) 
BvmxMtsru.  Pboobbding*. 
Gomp.  Laws,  S|  3455,  3458,  providing,  In 
proceedings  supplemental  to  execution,  that  the 
court  may  direct  properly  of  the  Judgment  debt- 
or in  the  hands  of  third  persons  to  be  applied 
on  the  Judgment  and  that,  if  any  person  al- 
leged to  have  property  of  the  Judgment  debtor 
daims  an  Interest  therein  adverse  to  him,  it 
may  authorize  the  judgment  creditor  to  insti- 
tute proceedings  for  its  recoveir,  does  not  au- 
thorise the  court  to  declare  fraudulent  a  sale 
by  the  judgment  creditor  to  a  third  person,  and 
direct  the  delivery  of  the  property  for  the  sat- 
isfaction of  the  Judgment 

Appeals  from  district  court,  TUid  district; 
before  Justice  Samuel  A  Merritt 

Actions  by  Wallace,  Smuin  &  Ca,  a  corpo- 
tatlon,  and  by  the  Symns  Utah  Grocer  Com- 
pany, a  corporation,  against  F.  J.  McLaugh- 
lin and  another.  From  Judgments  in  sup- 
plemental proceedings,  defendants  appeal. 
BeretBed. 

Brown  A  Henderson,  for  appellantB.  Jones 
ft  Scbroeder,  for  respond«its. 

KING,  J.  Each  of  the  above-named  plain- 
tiffs obt&ined  Judgment  against  the  defend- 
ants on  the  1st  day  of  September,  1893,  and 
institnted  proceedings  supplemental  to  exe- 
cution against  the  defendants  and  H.  Y.  Rice, 
D.  O.  McLaughlin,  and  E.  C.  Williamson; 
and  the  conrt  ordered  them  to  appear  before 
a  referee  "to  answer  concemtag  property, 
moneys,  rights,  and  credits  of  the  said  de- 
fendants F.  J.  McLaughlin  and  O.  C.  Lock- 
hart"    At  the  hearing  before  the  referee,  the 


<Hily  witnesses  called  were  those  against 
whom  the  proceedings  were  instituted.  Their 
testimony,  so  far  as  it  is  necessary  to  a  de- 
cision in  this  case,  was  substantially  as  fol- 
lows: For  about  five  years  prior  to  June  12, 
1893,  defendants  Lockhart  and  McLaughlin 
had  been  engaged  as  copartners  in  a  general 
merchandise  business  at  Park  City.  On  the 
day  last  mentioned,  their  liabilities  amounted 
to  $25,000.  Their  assets  consisted  of  mer- 
chandise of  the  value  of  $18,000,  and  book 
accounts  aggregating  $15,000.  They  were  in- 
debted to  the  Park  City  Bank  in  the  sum  of 
$15,000,  and  to  plaintlfts  in  the  sum  of  $1,- 
625,  and  $2,600,  respectively.  The  bank,  which 
was  the  principal  creditor,  on  the  12th  day  of 
June,  1892,  passed  into  the  hands  of  an  as- 
signee. It  was  thought  that  the  failure  of 
the  bank  might  precipitate  an  attachment, 
and,  because  of  the  stringency  In  the  money 
market  It  was  felt  that  a  forced  sale  of  the 
assets  would  realize  but  a  small  part  of  their 
value,  and  most  of  the  creditors  would  there- 
fore be  unpaid.  Hoping  to  avoid  this,  a  cor- 
poration was  formed  by  the  copartners,  and 
all  of  the  assets  of  the  copartnership  trans- 
ferred to  the  new  company.  It  was  design- 
ed to  place  the  stock  of  the  corporation  with 
t^e  creditors,  as  security,  and  to  continue  the 
business,  push  collections,  dispose  of  the 
goods  as  rapidly  as  possible,  and  apply  all  the 
receipts  to  the  discharge  of  the  partnership 
obligations.  The  witnesses  said  no  fraud 
was  intended,  but  that  they  acted  In  good 
faith,  and  for  the  best  interests  of  their  cred- 
itors. All  the  stock  in  the  corporation,  ex- 
cept four  shares,  was  held  by  Lockhart  and 
F.  J.  McLaughlin,  who  assigned  their  stock  as 
security  to  the  bank  for  its  claim.  Subse- 
quently they  executed  a  writing  assigning  to 
plaintlfTs  and  other  creditors  their  stock  in 
the  corporation,  subject  to  the  lien  of  the 
bank.  The  creditors  seemed  to  approve  of 
the  action  of  the  partners  In  organizing  a 
corporation,  and  plaintiffs  continued  to  sell 
merchandise  to  it  receiving  payment  there- 
for. Cash  dividends  were  declared  by  the 
corporation,  and  jtaid  to  the  bank  on  its 
claim.  Later  on,  some  of  the  creditors  of 
the  partnership  commenced  attachment  pro- 
ceedings, and  the  Symns  Utah  Grocer  Com- 
pany, one  of  the  plaintiffs,  attached  a  por- 
tion of  the  merchandise  in  the  possession  of 
the  corporation.  Thereupon  the  partners 
concluded,  rather  than  Involve  the  corporation 
in  legal  controversies  with  partnership  cred- 
itors, that  It  would  be  bettter  to  make  an  as- 
signment for  the  benefit  of  their  creditors. 
The  corporation  was  owing  but  a  few  hun- 
dred dollars.  So,  acting  upon  the  advice  of 
their  attorneys,  the  stockholders  of  the  cor- 
poration, who  were  its  directors,  sold  and 
transferred  the  merchandise  to  Lockhart  and 
F.  J.  McLaughlin;  and  they  immediately  exe- 
cuted a  deed  of  assignment  conveying  all 
their  property,  both  real  and '  personal,  ex- 
cept such  as  was  by  the  law  exempt  to  H. 
V.  Rice,  for  the  benefit  of  their  creditors. 
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The  bank's  claim,  amonntlng  to  f  12,500,  was 
preferred.  Immediately  upon  the  asBlgn- 
ment  being  made,  representatives  of  varions 
creditors  went  to  Park  City,  and  threatened 
to  attach  the  goods  in  the  hands  of  the  as- 
signee; but  D.  G.  McLaughlin,— wlio  had 
been  In  the  meantime  appointed  receiver  of 
the  bank,  upon  the  death  of  its  assignee,— 
learning  of  this  fact,  insisted  niion  the  as- 
signee's selling  the  mercIiandlBe  to  him,  as 
the  bank's  claim  had  been  pr^erred.  After 
some  negotiations  it  was  agreed  that,  if  the 
bank  would  cancel  its  claim  of  f  12,500,  the 
assignee  would  convey  the  merchandise, 
valued  at  from  twelve  to  fourteen  thousand 
dollars,  to  the  receiver.  Tliis  arrangement 
was  satisfactory  to  Lockfaart  and  F.  J.  Mc- 
Laughlin, and  the  goods  were  transferred  to 
the  receiver.  The  treasurer  of  the  corpora- 
tion, Lockhart,  collected  about  |2,000  from 
persons  to  whom  merchandise  bad  been  sold 
by  the  corporation,  and  at  the  time  of  the 
hearing  had  tt  In  his  possession.  Pending 
the  hearing  the  directors  of  the  oorporatlou 
hastily  met,  and  declared  a  dividend  covering 
this  amount.  It  appears  this  was  done  so 
tliat  it  could  be  passed  to  the  creditors  of 
Lockhart  and  F.  J.  McLaughlin.  William- 
son, one  of  the  garnishees,  testified  that  in 
June  or  July,  1893,  Lockhart  transferred  to 
him,  without  c<mslderation,  129  shares  of 
stock,  valued  at  about  |1,290,  in  a  building 
association. 

The  referee  made  elaborate  findings,  and 
declared  that  the  transfers  made  by  the  cor- 
t)oration  and  by  the  copartners  were  fraudu- 
lent and  void,  including  the  sale  of  the  mer- 
chandise to  the  receiver  of  the  bank,  and  also 
declared  that  said  merchandise  was  subject 
to  the  claims  of  plalntiffB,  and  ordered  that  it 
should  be  sold  to  discharge  their  Judgments. 
Orders  were  also  made  commanding  the 
treasurer  of  the  corporation  to  pay  into  court 
tlie  $2,000  above  referred  to,  and  requiring 
Williamson  to  indorse  and  assign  the  stock 
of  the  bnllding  association  to  the  United 
States  marshal,  by  whom  it  was  to  be  sold. 
The  order  further  stated  that  the  proceeds 
arising  therefrom,  together  with  the  $2,000, 
should  be  applied  to  the  satisfaction  of  plain- 
tiffs' Judgments.  The  report  and  orders  of 
the  referee  were  adopted  and  approved  by  th* 
court,  and  Judgments  duly  entered  In  con- 
formity therewith.  Subsequently,  upon  mo- 
tion of  defendants,  the  Judgm^its  were  set 
aside  by  the  court;  but  later,  upon  plaintiffs' 
application,  the  court  found,  after  a  submis- 
sion of  the  testimony  taken  by  the  referee, 
that  the  $2,000  in  tb^  possession  of  Lockhart 
was  the  property  of  defendants,  and  that  the 
stock  of  the  bnildlng  association  was  the 
property  of  Lockhart;  also,  that  the  mer- 
chandise conveyed  to  the  receiver  was  the 
property  of  defendants.  The  court  ordered 
the  buUding  stock  held  by  Williamson  to  be 
sold,  and  the  $2,000  to  be  applied  in  payment 
of  plaintiffs'  Judgments;  and  plaintiffs  were 
authorized  to  commence  suits  against  the  re- 


ceiver for  the  recovery  of  Ute  merchandise,  or 
the  amount  resulting  from  the  sales  thereof, 
and  the  receiver  was  required  to  make  no 
disposition  of  tb«  moneys  arising  from  sales* 
of  goods  until  "said  action  can  be  commenced,, 
and  prosecuted  to  Judgment" 

The  points  Involved  la  these  cases  are  the 
same,  and  both  were  brought  into  this  court 
on  a  Joint  record.  They  will  theref(H«  be 
considered  together.  The  garnishees  contend 
that  in  supplemental  proceedings  the  court  fm 
limited  by  the  statute  as  to  the  otder  wblcb 
it  may  enter,  and  that  it  was  error,  in  sncb 
proceedings,  to  try  the  question  as  to  the 
right  of  possession  and  title  to  property 
which  was  not  acknowledged  to  belong  to  de- 
fendants, and  that  the  Judgments  appealed 
from  are  void.  Plaintiffs  insist  that  there 
are  no  conflicting  claims,  in  good  faith,  to  the 
pTY^perty  in  question,  and  that  there  is  no 
real,  but  a  simulated,  controversy  regarding 
its  ownership,  and  therefore  the  court  had  Ju- 
risdiction to  adjudge  the  property  to  belong 
to  defendants,  and  order  its  application  to  the 
discharge  of  plaintiffs'  Judgmoit,  without 
compelling  them  to  litigate  the  questions  in- 
volved in  another  action. 

Sections  3455,  3457.  and  3458  of  the  Gom- 
piied  Laws  of  Utah  provide:  "After  the  Is- 
suing or  return  of  an  execution  against  prop- 
erty of  the  Judgment  debtor,  or  of  any  one  of 
several  debtors,  in  the  same  Judgment,  and 
upon  proof  by  affidavit  or  otherwise,  to  the 
satisfaction  of  the  Judge,  that  any  person  or 
corporation  has  property  of  such  Judgment 
debtor,  or  is  Indebted  to  him  in  an  amount 
exceeding  fifty  dollars,  the  Judge  may,  by  a& 
order  require  such  person  or  coiporation,  or 
any  officer  or  member  thereof,  to  appear  at  a. 
specified  time  and  place  before  him,  or  m 
referee  appointed  by  him,  and  answer  con- 
cerning the  same.  The  Judge,  or  referee,  may 
order  any  property  of  the  Judgment  debtor  not 
exempt  from  execution,  in  ttie  hands  of  sncb 
debtor,  or  any  other  person,  or  due  to  the 
Judgment  debtor,  to  be  applied  towards  the 
satisfaction  of  the  Judgment  If  it  appears 
that  a  person  or  corporation,  alleged  to  have 
property  of  the  Judgmmt  debtor,  or  to  be 
indebted  to  him,  claims  an  Interest  In  the' 
property  adverse  to  him,  or  denies  the  debt, 
the  court  or  Judge  may  authorise  by  an  order 
made  to  that  effect,  the  Judgment  creditor  to 
Institute  an  action  against  such  person,  or 
corparatfon  for  the  recovoy  of  such  tnteresc 
or  debt;  and  the  court  or  Judge,  may  by  oi^ 
der,  forbid  a  transfer,  or  other  disposition  of 
such  Interest  or  debt  until  an  action  can  be 
commenced  and  prosecuted  to  Judgment"  It 
seems  clear  to  us  that  under  this  provi8loi> 
the  court  exceeded  Ita  Jurisdiction  in  render- 
ing the  Judgments  at>ove  refnred  to  without 
having  the  corporation  before  it,  and  without 
granting  it  a  hearing.  It  is  practically  say- 
ing and  deciding  that  it  has  no  existence,  or. 
If  so,  that  it  and  any  property  rights  it  may- 
possess  may  be  extinguished  by  means  of 
these    proceedings.    Without    i3leading&  efx- 
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cept  the  aflldaTtt  npon  which  the  order  was 
■BEued,  grare  and  Important  issaes  of  fact 
respecting  projwrty  rights  and  the  bona  fides 
of  transactions  of  various  persons  are  deter- 
mined. Without  allegations  that  the  trans- 
fer of  merchandise  by  the  corporation  to  de- 
fendants iras  fraudulent,  and  without  plead- 
ings declaring  that  the  assignment  by  de- 
fendants for  the  benefit  of  their  creditors  was 
fnadnlently  made,  these  issues  of  fact  are 
determined.  The  receiver  of  the  bank  tes- 
tifies that.  In  good  faith,  he  purchased  the 
goods  from  the  assignee^  Without  having  the 
bank  before  It,  or  the  receiver,  as  such,  a 
Judgment  is  rendered  which,  in  effect,  de- 
clares the  sale  fraudulent,  and  the  assignment 
of  stock  made  by  defendants  to  the  bank  In- 
valid; and  It  is  no  answer  to  say  that  Lock- 
bart  and  F.  J.  McLaughlin,  the  principal 
stockholders  of  the  corporation,  were  before 
the  court  They  bad  been  garnished,  not  as 
representatives  of  the  corporaticm,  but  In 
their  Individual  capacity.  Nor  can  It  be  said 
that  the  receiver  of  the  bank  was  before  the 
court  T>.  C.  McLaughlin,  as  an  individual, 
and  not  as  receiver,  was  garnished.  How  is 
it  possible,  in  this  summary  way,  without  an 
opportunity  to  be  heard,  and  In  the  absence 
of  some  of  the  parties,  without  issues,  for  the 
court  or  referee  to  determine  the  questions  of 
fact  which  ought  to  be  heard  only  In  regular 
actions,  and  perhaps  before  a  Jury?  It  is 
dear  from  the  record  that  "persons  and  cor- 
porations claimed  an  interest  in  the  property 
adverse  to  the  Judgment  debtors."  That  be- 
ing true,  the  court  had  no  authority  to  deter- 
mine the  conflicting  claims.  And  the  rule  Is 
not  different  where  the  property  la  in  the 
hands  of  the  Judgment  debtor.  The  purpose 
of  the  statute  referred  to  is  to  aid  the  Judg- 
ment creditor  in  discovering  property  or  as- 
sets belonging  to  the  Judgment  debtor,  and  to 
secure  the  application  of  the  same  to  the 
astlsfactlon  of  his  claim,  without  delay  or 
an  independent  suit;  and  it  would  be  a  gross 
perversion  of  the  statute  to  hold  that  in  anp- 
plemental  proceedings  the  court  can  exer- 
cise all  the  powers  of  a  court  of  equity,  and 
pass  upon  questions  of  fact,  the  determina- 
tion of  which,  under  our  system  of  Juris- 
pmdence,  rests  with  a  Jury.  Under  a  similar 
statute,  the  supreme  court  of  Nevada  state: 
"When  these  various  sections  are  construed 
together,  it  seems  perfectly  plain  that  the 
Judge  or  referee  can  only  order  property  to  be 
applied  to  the  satisfaction  of  the  Judgment 
when  the  title  thereto  Is  clear  and  undisputed. 
•  •  •  If  there  Is  any  dispute  as  to  the  own- 
ership of  the  prop»ty,  or  if  the  person  pro- 
ceeded against  In  good  faith  denies  the  debt, 
neither  the  Judge  nor  the  referee  has  any 
power  or  authority  whatever,  tn  these  pro- 
ceedings, to  decide  the  disputed  questions, 
and  order  the  property  delivered,  or  money 
adjudged  to  be  due  to  be  paid  over,  in  satls- 
facti(m  of  tlie  Judgment"  Hagerman  v. 
Tong  I.«e,  12  Nev.  336.  But  we  are  referred 
to  the  second  volume  of  Freeman  on  Execu- 


tions (section  405),  where  It  Is  stated  that 
"neither  the  mere  denial  of  a  debt,  nor  mere 
pietmse  of  an  adverse  claim,  will  prevent 
the  conrt  from  making  an  order  requiring 
the  debt  to  be  paid,  or  the  property  deliv- 
ered." And  it  is  argued  that  the  adverse 
claims  of  the  receiver,  Williamson,  and  the 
corporation,  to  the  property  in  controversy, 
are  mere  pretenses.  The  facts  before  us  do 
not  bring  these  cases  within  this  rule.  While 
there  are  disclosures  in  the  record  before  us 
which  do  not  relieve  the  transactions  from 
suspicions  of  legal,  if  not  moral,  fraud,  yet 
we  cannot  say  that  the  adverse  claims  to  such 
property  are  mere  pretenses.  Of  eoanse,  where 
it  is  clearly  apparent  to  the  court  that  there 
is  a  simulated  controversy,  and  that  there  is 
absolutely  no  foundation  for  an  adverse  claim 
to  the  property  in  controversy,  and  where 
the  assertion  of  such  a  claim  would  be  so 
dearly  a  pretense  and  evidence  of  fraud  as 
to  be  tantamount  to  a  disclaimer  of  interest, 
then  the  court  can  order  its  application  to  the 
Judgment  creditors'  demand.  We  adopted 
this  statute  from  California,  and  the  supreme 
conrt  of  that  state,  in  construing  its  pro  vi- 
rions, say:  "Under  a  similar  stetute  In  New 
York,  the  same  ruling  was  made  in  Town  v. 
Insurance  Co.,  4  Bosw.  683,  and  the  court 
held  that  the  property  was  in  possession  of 
the  garnishee,  claiming .  title  to  it  No  mat- 
ter how  fraudulent  thp  transfer,  no  order  can 
be  made  to  compel  him  to  deliver  the  prop- 
erty, and  therefore  no  question  can  be  put  to 
the  debtor  or  a  witness  to  discover  or  prove 
trtmi.  •  •  •  The  remedy  of  the  creditor 
Is  by  direct  action  against  the  fraudulent  as- 
signee, when  tlie  good  faith  of  the  assign- 
ment is  In  issue.'  There  can  be  no  question 
but  that  this  Is  the  proper  construction  of  the 
statute,  and  It  results  that  when  the  garnish- 
ees explicitly  denied,  in  their  examination, 
their  indebtedness  to  the  Judgment  debtor, 
neither  the  court  nor  the  referee  had  the  pow- 
er to  compel  them  to  pay  over  to  the  sheriff^ 
the  amount  of  the  alleged  indebtedness." 
Hartman  v.  Olvera,  61  Oal.  501;  Rodman  v. 
Henry,  17  N.  Y.  482;  Sherwood  v.  Railway 
Co.,  12  How.  Prac.  136;  Teller  v.  Randall,  40 
Barb.  242;  McDowell  v.  Bell,  86  Oal.  615,  25 
Pac.  128;  Bank  v.  Pugsley,  47  N.  T.  868. 

But  it  Is  claimed  by  plaintiffs  that  there 
can  be  no  dispute  regarding  the  building 
stock  transferred  by  Lockhart  to  Williamson. 
We  have  no  hesitancy  In  saying  that  the  rec- 
ord seems  to  establish  that  the  transfer  was 
fraudulent;  and  It  Is  held  by  many  coui-ts 
that  an  assignee  has  no  interest  in  the  prop- 
erty of  the  assignor  previously  conveyed, 
where  It  was  fraudulently  done.  We  do  not 
desire  to  pass  upon  this  question,  or  to  de- 
termine what,  If  any,  rights  the  assignee  of 
Lockhart  and  McLaughlin  has  in  this  building 
stock.  We  think,  whatever  Interests  either 
of  the  parties  to  these  proceedings  may  have 
therein,  they  should  be  determined  in  another 
form  of  action.  If  Lockhart  had  any  interest 
in  the  stock  at  the  time  of  executing  the  deed 
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of  assignment  to  Rice,  rach  Interest  passed 
to  the  assignee,  proyldlog  the  deed  of  assign- 
ment Is  valid;  and  the  validity  of  this  as- 
signment, we  think,  cannot  be  determined  in 
these  supplemental  proceedings. 

Respondents  contend  that,  even  nnder  the 
views  herein  announced,  the  Judgment  of  the 
court  as  to  the  $2,000  In  the  hands  of  Lock- 
hart  was  proper;  that  the  stock  of  defend- 
ants In  the  corporation  was  assigned  to  the 
bank,  but  that  prior  to  the  general  assign- 
ment by  defendants  this  stock  was  assigned 
to  plalntlfFs,  subject  to  the  bank's  claim,  but 
that  the  receiver  of  the  bank  took  the  goods 
In  full  payment  of  defendants'  demands,  and 
therefore  they  are  entitled  to  the  stock,  and 
consequently  to  the  money  which  Is  a  divi- 
dend thereon.  There  are  two  objections  to 
this  contention:  First.  FlahitiffB  base  their 
right  to  the  $2,000  upon  the  Judgment  of  the 
court,  and  not  In  virtue  of  any  interest  In  the 
corporation  stock.  In  other  words,  they  re- 
pudiate the  assignment,  and  do  not  claim 
under  It  Second.  The  stock  was  assigned 
subject  to  the  bank's  claim,  for  the  benefit  of 
plaintiffs  and  other  creditors.  When  this 
stock  was  fuHy  dlscliarged  from  the  lien  of 
the  bank.  It  was  subject  to  the  claim  of  other 
creditors,  including  the  plalntlfTs,  but  the  rec- 
ord nowhere  Indicates  the  proportion  to  which 
each  creditor  is  entitled;  and,  even  if  the 
court  had  power  to  partition  the  stock  and 
prorate  the  dividend,  there  was  no  evidence 
before  It  upon  which  to  base  such  action. 
Without  expressing  any  opinion  as  to  the  in- 
terest acquired  in  said  stock  by  plaintiffs  and 
other  creditors  of  defendants,  we  think  there 
was  a  sufficient  "adverse  claim"  by  the  as- 
signee. Rice,  and  the  creditors  named  in  the 
assignment,  to  preclude  the  court  from  mak- 
ing the  order  in  the  premises.  If  the  stock 
passed  to  plaintiffs  and  other  credlt(x«  by  the 
special  assignment,  they  wwe  entitled  to  the 
dividends,  if  they  recognize  the  validity  of 
the  transfer.  If  they  do  not  recognize  Its 
validity,  then  the  stock  passes  to  the  assignee, 
Rice,  by  the  general  assignment;  and,  if  it 
is  valid,  he  would  be  entitled  to  the  dividends 
for  disbursement  to  defendants'  creditors. 
We  think  the  court  erred  in  entering  the 
Judgments  appealed  from.  Each  of  the  Judg- 
ments is  reversed,  and  the  cases  remanded, 
with  dh^ctions  for  the  lower  court  to  enter 
such  orders,  in  conformity  with  the  views 
herein  expressed,  as  may  be  proper. 

BARTCH,  J.,  concurs. 


FBNSTERMAKBR  v.  TRIBUNE  PUB.  OO.i 
(Supreme  Court  of  Utah.     Dec.  21,  1895.) 

LiBBL  AND  SianOBR— PlBADINO— JOSTIFICATIOH— 

Mitigation — Evidbnoe— Newspapers — 

Witness — Choss-Examisation. 
1.  Under  Comp.   Laws,   t  3246,  providing 
that  in  actions  for  libel  it  is  sutficient  to  state 


1  Rehearing  pending. 


generally  that  the  article  complained  of  was 
published  concerning  plaintiff,  and,  if  sndi  al- 
legation be  contradicted,  plaintiff  mnst  provo 
that  it  was  so  published,  on  failure  of  defend- 
ant to  deny  an  allegation  that  a  libel  referring 
to  a  class  was  published  of  plaintiff,  he  cannot 
object  on  trial  that  the  complaint  fails  to  show 
that  the  libel  referred  to  plaintiff,  or  require 
proof  thereof. 

2.  Where  one  charges  a  family  with  crim- 
inal conduct,  any  one  of  the  family  may  sne 
therefor,  on  proof  that  the  words  had  applica- 
tion to  him. 

3.  In  libel,  it  is  only  where  the  imputation 
complained  of  is  a  conclusion  or  Inference  from 
certain  facts  that  the  plea  of  justification  must 
aver  the  existence  of  a  state  of  facts  wUch  will 
warrant  the  inference  of  the  charge. 

4.  In  libel,  to  render  evidence  in  mitigation 
of  damages  admissible,  the  facts  relied  on  in 
mitigation  mnst  be  specially  set  out  in  the  an- 
swer. 

6.  Where  the  libelous  article  falls  to  state 
the  source  of  information,  but  purports  to  be 
derived  from  the  writer's  own  knowledge,  evi- 
dence that  the  facta  were  stated  to  him  as  true 
by  a  third  person  is  inadmissible  in  mitigation 
of  damages. 

6.  In  an  action  for  libel  for  charging  plain- 
tiff with  having  turned  a  child  into  a  desert, 
that  it  might  starve,  statements  of  the  child 
when  found,  and  its  condition,  are  inadmissibl* 
in  support  of  a  plea  of  justification. 

7.  In  an  action  for  libel  for  charging  a  man 
with  driving  a  child  from  his  home  to  starve  in 
a  desert,  evidence  of  the  cruel  treatment  by 
his  wife  of  other  children  is  inadmissible. 

8.  Statements  of  a  witness  on  cross-exam- 
ination on  immaterial  and  collateral  issues,  for 
the  purpose  of  attacking  tils  credibility,  cannot 
be  disproved. 

9.  An  instruction  that  if  defendant,  a  news- 
paiier  company,  published  the  alleged  Ul>el  in 
^ood  faith,  it  should  be  considered  in  mitiga- 
tion of  damages,  and,  with  other  mitigating  cir- 
cumstances, may  be  sufficient  to  reduce  the 
damages  to  a  mere  minimum,  and  that  it  Is  not 
the  policy  of  the  law  to  unnecessarily  abridge 
the  freedom  of  the  press,  but  to  recognize  it  as 
a  potent  factor  m  society  for  good,  wliich 
should  be  considered  by  the  jury,  is  erroneous. 

10.  In  actions  tor  libel,  evidence  in  mitiga- 
tion of  damages  is  admissible,  though  no  exem- 
plary damages  are  demanded. 

11.  In  an  action  for  libel  in  cbarglng  plain- 
tiff with  the  cruel  treatment  of  a  dtlld  living 
in  his  family,  evidence  of  the  general  reputation 
of  other  memt>ers  of  the  family  is  inadmissible. 

Appeal  from  district  court,  Third  district; 
before  Justice  George  W.  Bartch. 

Action  by  Amos  Fenstermaker  against  the 
Tribtme  Publishing  Company.  There  was  a 
Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed. 

James  A.  Williams  and  John  M.  Zane,  for 
appellant.  O.  W.  Powers,  D.  N.  Straup,  and 
Ogden  HUes,  for  respondent 

KINO,  J.  This  is  an  action  for  damages. 
founded  upon  the  publication  of  an  alleged 
defamatory  article.  Plaintiff  alleges  that  he 
resides  upon  a  ranch  known  as  the  "Box 
Mder  Ranch,"  and  is  the  head  of  the  family 
of  Fenstermaker,  residing  thereon,  and  that 
defendant  published  in  its  dally  and  weekly 
newspapers  (which  he  alleges  were  extensive 
circulated),  of  and  concerning  liim,  the  fol- 
lowing false  and  defamatory  matter:  "Fiend- 
like  Act  to  a  Child— A  LitUe  ChUd  Turned 
Out  Into  the  Desert  to  Die— Her  Rescue.  One 
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of  the  worst  caaes  of  cruelty  eTor  heard  of 
Id  this  section  of  the  country  comes  from  the 
coaDt}*  of  Box  Elder,  and  the  facts,  as  stat- 
ed, are  euough  to  make  the  blood  of  an  aver- 
age man  boil  with  indication.  Last  summer 
a  little  girl  named  Caroline  Hansen  came 
liere  from  Sweden  with  her  grandparents. 
They  went  to  live  at  (Jottonwood,  and  con- 
tinued to  reside  there  until  the  old  people 
died.  The  little  girl  then  went  to  live  with 
a  family  named  Reddan,  who  reside  in  the 
Ninth  ward,  this  city.  After  staying  there  a 
sliort  time,  the  folks  tired  of  her,  and  she 
was  sent  to  a  family  named  Fenstermaker 
[meaning  the  family  composed  of  the  plain- 
tiff and  others],  at  Box  Elder  ranch,  where 
she  lived  until  the  24th  of  this  month,  when 
she  was  told  to  get  out  and  go  somewhere,— 
they  did  not  care  where,— and  never  come 
back  again.  They  told  her  at  the  time  that 
slie  must  not  go  near  the  sheep  herders,  or 
they  would  kill  her,  and  with  this  fear  In 
her  heart  the  poor  child  started  out  to  try 
and  find  another  home.  After  wandering 
about  the  desot  for  two  days  and  two  nights, 
sleeping  in  the  sagebrush,  she  was  found  by 
one  of  the  sheep  herders,  and  when  discov- 
ered she  begged  plteously  for  her  life,  think- 
ing that  she  was  in  danger  of  being  killed. 
The  herder,  whose  name  is  J.  R.  Murdock, 
had  a  hard  time  trying  to  quiet  her,  and 
when  be  finally  did  he  took  her  to  his  cabin, 
and  ministered  to  her  wants.  She  was  thor- 
oughly exhausted  and  nearly  starved,  and  it 
was  no  small  task  to  get  her  back  to  a  condi- 
tion where  it  would  be  safe  to  give  her  all 
■he  wanted  to  eat  and  drink.  •  •  •  Yester- 
day he  started  for  Tooele,  and  there  he  will 
swear  out  a  complaint  against  the  people  who 
have  treated  her  so  bmtally,  and  will  see  to 
It  that  they  are  brought  to  the  Justice  that 
they  so  fully  deserve.  The  case  is  actually 
one  of  the  most  heartless  of  Its  kind  <»  rec- 
ord, and  the  people  that  would  be  guilty  of 
■nch  a  deed  must  be  very  bad  Indeed.  The 
matter  of  sending  her  away  was  bad  enough, 
God  knows,  but  their  action  In  telling  the 
child  that  she  must  not  appeal  to  any  one— 
for  that  is  what  their  warning  amounted  to- 
il absolutely  tiendlBh.  It  would  seem  that 
they  wanted  her  to  go  out  and  starve  to  death, 
and  that  they  planned  to  that  end.  When 
found,  the  little  glil  was  In  an  emaciated 
condltloD,  and  had  had  nothing  to  eat  for 
aearly  three  days,  and  was  almost  famished 
for  water.  The  Fenstermakers  live  at  what 
is  called  "Box  Elder  Ranch,'  which  is  about 
ten  miles  from  Grantsvllle,  in  the  county  of 
Box  Elder.  The  inhuman  people  will  have 
a  chance  to  answer  in  the  courts  for  the  deed, 
and  It  is  hoped  that  they  will  be  made  to 
niffer  for  their  actions."  One  of  the  innuen- 
does stated  that  the  article  charged  that 
plaintiff  and  oQx&e  members  of  his  family  had 
been  guilty  of  the  crime  of  abandonm^it  and 
neglect  of  childreiL  The  answer  admits  the 
publication,  but  denies  that  It  was  false,  ma- 
licious,  defamatory,   or  libelous.    Upon   the 
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trial  it  alleges  that  the  matter  set  oat  and  al- 
leged to  have  been  published  of  and  concern- 
ing plaintiff  was  in  every  respect  substan- 
tially true,  and  was  not  made  with  any  intent 
to  injure  plaintiff,  or  any  other  person.  It 
denied  that  it  conveyed,  or  was  Intended  to 
convey,  the  meaning  that  plalntlir  or  otha: 
members  of  his  famUy  had  been  guilty  of 
the  crime  of  abandonment  and  neglect  of 
children;  or  any  crime  whatever.  The  amend- 
ed answer  alleged  that  the  charge  and  sup- 
posed defamatory  words  in  the  article  com- 
plained of,  and  each  and  ail  of  them,  were 
true;  that  the  child,  Caroline  Hansen,  men- 
tioned In  the  article  ctMnplalned  of,  came  from 
Sweden,  and  resided  for  a  time  in  Salt  Lake 
City,  and  was  afterwards  taken  into  the 
Fenstermaker  family;  that  at  about  the  time 
mentioned  In  the  article  she  was  found  by  J. 
R.  Murdock,  a  sheep  man,  wandering  In  the 
desert;  that  she  begged  of  him  to  spare  her 
life,  thinking  she  was  in  danger  of  being 
killed;  that  she  Informed  Murdock  that  the 
persons  with  whom  she  had  lived  had  told 
her  to  leave  their  house  and  go  somewhere^ 
—they  did  not  care  where,— and  never  return, 
and  that  she  must  not  go  near  the  sheep 
herders,  or  they  would  kill  her,  and  that  she 
averred  that  she  had  wandered -in  the  desert 
for  two  days  and  nights;  that  Murdock  took 
her  to  his  cabin;  •  •  •  that  It  was  the  in- 
tention of  Murdock  to  swear  out  a  complaint 
against  the  people  who  had  so  treated  the 
child,  and  bring  them  to  Justice.  "Defend- 
ant avers  that  the  last  paragraph  of  the  arti- 
cle complained  of  was  pertinent  and  proper 
comment,  based  upon  the  facts  set  forth  in 
said  article.  •  •  •  And  defendant  hereby 
pleads  the  foregoing  In  mitigation,  as  well  as 
in  Justification,  of  the  said  libel."  There  are 
more  than  40  assignmeats  of  error,  but  it  is 
unnecessary  for  us  to  consider  all  of  them,  for 
the  reason  that  the  few  discussed  herein  coa- 
vlnce  us  that  the  Judgment  of  the  lower  court 
most  be  reversed. 

Respondent  contends  that  plaintiff  f&lled  to 
make  out  a  case,  and  therefore.  If  aror  were 
committed,  he  cannot  complain.  In  support 
of  this  position,  it  is  argued  that  the  article 
upon  which  the  action  was  founded  did  not 
refer  to  an  individual,  but  to  a  class.  It 
seems  that,  after  plaintiff  had  called  his  first 
witness  to  the  stand,  defendant  objected  to 
any  testimony  being  introduced,  for  the  rea- 
son that  the  complaint  did  not  state  a  cause 
of  action,  as  the  article  sued  on  did  not  refer 
to  an  individual,  but  to  a  class.  During  the 
discoBsion  that  followed,  plaintiff's  counsel 
stated  tbaX  the  Innuendoes  in  the  complaint 
which  pointed  the  alleged  defamatory  words 
to  plaintiff  might  be  stricken  out  as  surplus- 
age. Whether  this  was  done  or  not  the  rec- 
ord fails  to  disclose;  but  the  respondent  pro- 
ceeds upon  the  assumption  that  they  wers 
eliminated  from  the  complaint,  and  therefore 
it  Is  urged  there  were  no  averments  of  facts, 
by  way  of  innuendo,  connecting  the  publica- 
tion with  the  plaintiff.     In  answer  to  this  it 
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!■  argned  fhat  defendAuf 8  answer,  by  faillns 
to  deny  tliat  the  pubUcatlon  waa  of  and  con- 
cerning the  plaintiff,  la  to  be  treated  as  an 
admission  that  the  plaintiff  la  the  person 
against  whom  It  waa  directed,  and  that  Bucta 
admission-  dispenses  with  the  necessity  of 
avermenta  or  proof  connecting  plaintiff  with 
the  alleged  defamatory  matter.  Respondent's 
counsel  insist  that  the  answer  does  contain  a 
denial  of  this  averment  But  it  la  clear  that 
they  are  mistaken.  The  answer  simply  de- 
nies that  the  publication  was  false  or  ma- 
licious, or  tliat  defendant  published  any  false 
or  defamatory  matter  of  or  concerning  plain- 
tiff, but  there  is  no  denial  of  the  allegation 
that  the  article  in  lauestion  was  published  Of 
and  concerning  the  plaintiff.  The  important 
allegation  to  be  denied,  if  a  denial  could  be 
made,  was  that  which  imputed  in  the  matter 
published  the  direct  charge  against  plaintiff. 
Defendant  having  failed  to  moke  such  de- 
nial, it  waa  wholly  immaterial  whether  the 
innuendoes  in  the  complaint  remained  or  not. 
The  answer  fastened  the  article  upon  the 
plaintiff,  and  obviated  the  necessity  of  any 
proof  being  offered  connecting  Urn  with  it, 
and  sevMlng  him  from  any  class.  Section 
8246  of  tbe  Compiled  Laws  provides  that  in 
an  action  of -this  character  "It  Is  sufficient  to 
state  generally  that  the  article  complained  of 
was  published  concerning  the  plaintiff,  and  if 
such  allegation  be  controverted  the  plaintiff 
must  establish  on  trial  that  it  was  so  pub- 
lished or  spcAen."  Of  course,  to  be  actiona- 
ble, the  defamatory  article  must  refer  to 
some  ascertained  or  ascertainable  person,  and 
no  innuendo  can  make  the  words  defama- 
tory unless  they  reflect  upon  some  individual, 
as  such,  or  a  class,  in  certain  instances, 
f^here  the  words  used  seem  to  apply  only  to 
a  class  of  individuals,  and  not  to  be  specially 
defamStory  of  any  particular  member  of  that 
class,  still  the  action  can  be  maintained  by 
any  individual  of  that  class  who  can  satisfy 
the  Jury  that  the  words  referred  especially 
to  himself.  If  the  publication  had  charged 
that  the  people  of  Tooele  county  were  guilty 
ot  tbe  reprehensible— not  to  day  criminal— 
conduct  charged  to  the  Fenstermaker  fam- 
ily, the  class  so  chaiged  would  be  so  exten- 
sive, the  impossibility  of  fixing  indiridual 
responsibility  so  apparent,  that  the  court 
would  pronounce  the  article  not  actionable; 
but  where  the  words,  by  any  reasonable  ap- 
plication, impute  a  charge  tb  several  Individ- 
uals,  under  some  general  description  or  gm* 
eral  name,  either  one  coming  within  such  de- 
scription may  successfully  maintain  an  ao 
tlon,  if  the  jury  determine  that  tbe  words 
have  a  personal  application  to  the  person 
bringing  suit  Byckman  r.  Delevan,  25 
Wend.  186;  BUis  r.  KlmbaU,  16  Pick.  132; 
Smart  ▼.  Blanchaid,  42  N.  H.  137;  Dwyer  v. 
Journal  Co.,  11  Daly,  250.  Plaintiff  also  al- 
leged that  he  was  the  head  of  the  Fenster- 
maker family.  This  was  not  denied.  We 
think  tbe  publication  concerned  such  a  class 
that  any  member  thereof  could  maintain  an 


action,  on  tbe  prtadptai  laid  4awb'  and  In 
this  case  tbe  plaintiff  having  averrei  fbat  be 
was  the  head  of  this  class,  and  tha«tlie  pub- 
lication was  of  and  concerning  bim'  no  proof 
in  support  of  these  allegations  wa^necessary, 
under  the  admissions  in  the  answib. 

Appellant  assigns  as  error  the  «tlo&  of  tbe 
court  in  permitting  defendant  to  «ffer  evidence 
tending  to  prove  the  troth  of  tic  chaise  con- 
tained m  the  pubUcatlon,  and  thi  refusal  ot  tbe 
court  to  give  plaintUTs  requests  upon  the  ques- 
tion of  JUBtiflcation.  This  pi^seuts  the  ques- 
tion, does  the  amended  answer  consUtnte  a 
propor  plea  of  Justification?  At  common  law, 
muler  tbe  plea  of  general  issue,  in  this  class 
of  oases,  the  defendant  could  give  evidence 
tending  to  prove  the  extrinsic  facts  stated  tn 
the  inducement,  the  pubUcatlon  of  the  alleged 
defamatory  matter,  the  truth  of  the  coUoqui- 
um,  or  the  ai^Ucatlon  of  the  words  to  plain- 
tiff, as  wtil  as  certain  other  things,  but  evi- 
dence in  support  of  the  truth  of  the  charge 
could  only  be  given  under  a  plea  of  Jnstiflca- 
UoD.  But  Interposition  of  this  plea  was  at- 
tended with  great  danger  to  defendant,  for 
the  attemx)t  to  prove  the  truth  of  a  Ubel  was 
regarded  as  the  reiteration  of  the  charge,  and 
conclusive  evidence  of  maUce,  and  no  evidence 
in  mitigation  could  be  received.  If  defendant 
failed  to  establish  tbe  truth  of  the  charge,  the 
damages  were  aggravated.  If  he  desired  to 
mitigate,  he  was  compelled  to  admit  the  truth 
of  the  charge,  and  could  offer  no  evidence  de- 
hors It  Under  the  plea  of  mitigation,  he  could 
only  Introduce  evidence  tending  to  show  that 
he  had  reason  to  believe  the  charge  true  when 
made.  Our  Code  has  removed  the  perils  at- 
tending these  pleas,  and  has  established  a 
more  liberal  rule.  A  defendant  may  deny  gen- 
ernUy  or  specificaUy  tbe  material  all^atlons 
of  the  complaint  to  be  by  him  controverted, 
and  simultaneously  plead  the  truth  of  the  mat- 
ter charged  as  defamatory,  and  any  mitigating 
chcumstances  to  reduce  the  amount  of  dam- 
ages; and,  whether  he  prove  the  Justification 
or  not  he  may  grlve  hi  evidence  the  mitigating 
drcumstance.  Under  this  provision,  defend- 
ant can  plead  both  Justification  and  mitigation, 
or  either;  and,  while  the  Code  seems  to  con- 
template that  each  plea  should  be  separately 
stated,  we  are  not  prepared  to  say  that  they 
may  not  be  Joined,  if  the  answer  clearly  In- 
dicates that  the  facts  and  circumstances  so 
pleaded  are  tendered  both  by  way  of  Justifica- 
tion and  in  mitigation,  llie  adoption  of  the 
Code,  however,  does  not  abrogate  the  rule  that 
Justification  must  be  e{)eclaUy  pleaded,  and 
the  particular  facts  averring  the  truth  of  the 
tmputation,  whether  It  be  general  or  special, 
must  be  clearly  set  forth.  The  Justification 
must  fully  meet  the  charge,  aver  the  facts 
showing  it  to  be  true,  and  present  them  In  a 
traversable  form.  It  must  also  meet  the  points 
in  the  sense  Imputed  to  them  in  the  Innuendo. 
Wachter  v.  Quenzer,  28  N.  Y.  547;  Bush  v. 
Prosser,  11  N.  Y.  847;  Willover  v.  HIU,  72 
N.  Y.  80;  Spooner  v.  Keeler,  51  N.  T.  627; 
Robinson  v.  Hatch,  55  How.  Prac  55;  NeweU, 
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Deftan.  pp.  600.  681.  It  Is  dau  tbat  tbe 
arerments  In  tbe  luaswear  reciting  th^  flndliig 
of  tbe  child,  bar  statementg  to  Murdock,  etc., 
ntteriy  Call  as  a  idea  of  Justification.  Tbey 
nowhoe  meet  tbe  charge  Imputed'  'to  plaintiff, 
la  It  a  amffldent  plea  of  Jnatiflcatlon  to  allege 
that  the  chaige  and  snpposed  defamatory 
words  are  troeT  Appdbuit  insists  tbat  tbis  is 
not  soffident,  becaow  It  fills  to  state  tbe 
facts  ISBiiably.  Bespcnident  contends  tbat  the 
cbaige  Is  spedflc,  and  therefore  tbe  general 
arerment  of  its  tmth  ntisfles  the  ml&  We 
hare  ocperienoed  oraialderable  difflcnity  In  an- 
swering this  objection,  and  bare  reached  a 
ctncloaion  only  after  a  patient  examination  of 
many  antbortties.  "Where  the  Imputation  com- 
plained <rf  is  a  conclusion  or  inference  trota 
certain  facta,  the  plea  of  Jnstlflcatlon  must 
aver  tbe  existence  of  a  state  of  facta  which 
wlU  wariBnt  the  inference  of  tbe  darge." 
Newell,  Defam.  p.  462;  Hatbom  t.  Spring  Go., 
44  Hon,  eOS;  TOaon  t.  Clarke,  45  Barb.  178; 
Downey  t.  Dillon,  62  Ind.  442;  Biasell  y. 
Oom^  24  Wend.  354;  Tbiall  v.  SmUey,  9 
OaL  529;  Van  Ness  t.  Hanrilten,  19  Johns. 
348.  It  Is  true  the  plea  ought  to  be  certain 
to  a  coonnon  intent,  at  least,  and  direct  and 
positlye  In  tbe  facta  set  forth;  but  we  think 
there  Is  a  dlffer«ice  between  the  charge  Imput- 
ed In  tbe  article  complained  of,  where  apeclflc 
acts  are  alleged,  and  a  case  in  which  a  person 
is  charged,  for  instance,  with  being  a  swindler 
or  common  cheat  In  such  case  the  plea  of 
JoatlflcatlfHi  diould  state  spedflcally  the  facts 
eoustltuUng  the  oCFense,  and  tbe  Instances 
when  socb  paeon  was  guilty  of  swindling,  to- 
geOier  wltli  tbe  anlmo  furandi.  Is  the  charge 
In  tbe  alleged  Ubdoua  article  general?  If  the 
paUicatlon  be  construed  as  charging  plaintiff 
with  tbe  statutory  crime  of  abandonment  and 
neglect  of  children,  as  alleged  in  pliOntiira 
comfdatnt,  then  tbe  impntation  wonld  be 
iseneraL  Without  taking  the  trouble  to  ex- 
amine In  detail  this  question,  we  are  dear  that 
such  crime  Is  not  charged.  When  the  impu- 
tation is  a  charge  of  some  apedflc  act  or  acta, 
it  is  soffident  If  tbe  plea  allege,  in  legal  lan- 
guage, tbat  the  charge  ia  true.  The  gist  of  the 
impntation  In  the  article  complained  of,  con- 
stmed  In  tbe  light  of  the  admiaslona  in  the 
answer,  Is  that  plaintiff,  tiring  of  the  little  girl, 
turned  ber  out  Into  the  desert  under  such  cir- 
cumstances and  with  such  commands  as  would 
result  in  ber  death.  The  article  further 
dHurges  tbat  plaintiff  treated  ber  brutally,  and 
ptomied  tbat  itoe  might  starve  to  death.  It  Is 
clear  that  tliese  latter  charges  are  g«ieral,  and 
onleas  so  tnsepantbly  connected  with  preceding 
apedSc  acts,  partlcidarly  described  and  aonn- 
■■Makably  Interpreted  by  tbem  as  to  rdleve 
them  of  generality  and  stamp  them  with  defl- 
aUsnesB,  tlie  answer  ooold  not  plead  a  Jnatlfl- 
oathKi.  We  think  tberie  diaiges,  vis.  of  brutal- 
tty,  and  planning  for  tbe  death  of  the  little 
^ri,  tbough  general  and  conclusions,  are  sub- 
stantially a  relteratlan  of  the  apeclflc  charges 
previously  made  In  the  article  complained  of. 
it  Is  to  be  noted,  too^  that  tbe  plaintiff  never 


damnived  or  Interposed  any  motlcm  wiUi  refer- 
ence to  these  pleas  interposed  by  defendant 
Under  all  the  clrcnmstancea,  we  are  constrain- 
ed to  bold  that  the  answer  contained  a  plea  of 
Jnstlllcatlan.  Van  Wyck  v.  Guthrie,  4  Duer, 
47;  Cooper  t.  Greely,  1  Denlo,  S47;  Weaver 
▼.  Uoyd,  4  Dowl.  &  R.  230;  KeUy  v.  Talntor, 
48  How.  Prac.  270;  Odgera,  Sland.  (Bigelow's 
Ed.)  p.  486. 

Appellant  next  contends  tbat  the  court 
erred  in  permitting  evidence  to  go  to  the 
Jury  in  mitigation  of  damages— First  be- 
cause, as  claimed,  there  was  no  plea  of  jus- 
tification, and  for  the  further  reason  that 
tbe  evidence  tended  to  prove  Juatiflcatlon, 
and  was  therefore  Improper  In  mitigation; 
and,  second,  because  the  evidence  so  intro- 
duced was  not  pleaded  either  in  Justiflcatlon 
or  mitigation.  Undoubtedly,  it  was  formerly 
the  rule  that  evidence  in  mitigation  could 
only  be  given' when  tbe  defendant  admitted 
the  charge  to  be  false,  and,  if  any  was  offer- 
ed which  tended  In  any  manner  to  prove  tbe 
truth  of  the  charge,  It  was  tnadmlsslble. 
Fero  V.  RuBcoe,  4  N.  T.  1(K;  Cooper  v.  Bar- 
ber, 24  Wend.  106;  Petrfe  v.  Rose,  6  Watts 
&  S.  364.  But  as  stated  above,  our  statute 
has  abrogated  this  rule.  Bush  t.  Prosser, 
11  N.  Y.  349;  Thrall  v.  Smiley,  9  Cal.  529. 
Notwithstanding  the  statute,  the  facts  relied 
on  In  mitigation  must  be  specifically  set 
forth  in  the  answer.  WlUover  ▼.  Hill,  supra; 
Halley  v.  Gregg  (Iowa)  48  N.  W.  974;  Mie- 
lena  t.  Quasdorf,  68  Iowa,  726,  28  N.  W.  41. 
The  proTlslon  that  the  answer  may  allege 
both  the  truth  of  tbe  matter  charged  as  de- 
famatory and  in  mitigation  does  not  mean 
tbat  it  may  be  alleged  In  general  terms, 
without  any  statement  of  facts  or  particn- 
lar  drcumstances.  Tbe  requirement  that 
tbe  answer  should  set  np  the  matter  to  be 
relied  on  was  Intended  to  prevent  surprise, 
by  informing  the  plaintiff  of  what  he  mnst 
expect  to  meet  Wacbter  v.  Qnenzer,  supra; 
Spooner  v.  Keeler,  61  N.  Y.  527. 

P.  H.  Lannan,  president  and  manager  of 
tbe  defendant  was  called  by  it  as  a  witness, 
and  testified  that  one  Gilson  fnrnisbed  talm 
the  Information  upon  which  the  article  In 
question  was  based,  and  that  he  communi- 
cated it  to  the  reporter  of  the  paper,  by 
whom  the  article  was  then  written.  The 
witness  further  stated  that  be  believed  the 
information  to  be  true.  Plaintiff  objected  to- 
this  evidence;  allegring  there  was  no  proper 
plea  of  mitigation,  and  that  the  article  did 
not  purport  to  be  made  on  the  statement  of 
another.  We  think  both  objections  were 
well  taken.  Under  tbe  plea  of  Justiflcatlon, 
It  could  bot  be  received,  as  it  was  hearsay; 
but  It  wonld  be  competent  in  mitigation,  If 
properly  pleaded.  The  mitigating  circum- 
stances particularized  in  the  answer  are  that 
the  girl,  Caroline  Hansen,  was  found  by 
one  Murdock,  etc.,  to  whom  she  made  cer- 
tain statements.  There  is  no  averment  in 
the  answer  of  any  communication  to  defend- 
ant of  these  circumstances,  eitti^  by  Caro- 
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line  HiaiueD,  Mdrdodk,  or  GUson.  In  ac- 
tions of  this  character  the  defendant  may 
set  forth  In  answer,  and  prove  ou  trial,  facts 
and  circumstances  tending  to  establish  the- 
truth  of  the  defamatory  matter,  by  way  of 
mitigating,  with  a  view  to  disprove  malice; 
but,  to  be  available  to  him  In  mitigation.  It 
must  be  made  to  appear  that  he  Icnew  or 
had  information  of  these  facts  or  circum- 
stances when  the  publication  was  made, 
and  that  he  proceeded  under  the  bona  fide 
belief  of  the  truth  of  the  matter  so  publish- 
ed, and  such  facts  and  circumstances  must 
be  specifically  alleged  In  the  answer.  8 
Suth.  Dam.  p.  630;  Hatfield  v.  Lasher,  67 
How.  Prac  260;  Dolevln  v.  Wilder,  7  Rob. 
"(N.  Y.)  319;  Gorton  v.  Keeler,  51  Barb.  475; 
'Willover  v.  HIU,  supra.  In  order  to  make 
the  evidence  of  this  witness  competent,  the 
answer  must  allege  that,  prior  to  the  publi- 
cation, defendant  received  the  Information 
contained  In  the  article,  and  from  such  sour- 
ces as  induced  an  honest  belief  in  Its  truth. 
PlatntiS  is  entitled  to  know  the  character  of 
the  proof  to  be  offered,  either  in  Justification 
or  in  mitigation,  and  the  answer  must  spe- 
cifically point  It  out  This  testimony  was 
also  incompetent  because  the  article  did  not 
«tate  the  sources  of  Information.  The  rule 
is  that  evidence  to  show  that  defendant  did 
not  originate  the  libel  Is  Inadmissible  in  mit- 
igation of  damages,  and,  in  contemplation  of 
law,  the  repeater  of  a  libel  is  equally  culpa- 
ble as  the  author.  But  to  this  rule  there  Is 
an  exception.  "If  defendant,  In  repeating 
the  story  as  It  reached  him,  gives  it  as  hear- 
say, and  states  the  sources  of  bis  informa- 
tion, then,  but  only  then,  is  the  fact  that  he 
did  not  originate  the  falsehood,  but  has  only 
repeated  It,  allowed  to  tell  in  his  favor,  as 
tending  to  prove  that  be  bore  the  plaintiff 
no  malice.  When  the  libel  does  not  on  Its 
face  purport  to  have  been  derived  from 
some  other  source,  but  is  stated  as  deriv- 
ed from  the  writer's  own  knowledge,  evi- 
dence is  Inadmissible  to  show  that  it  was 
communicated  to  defendant,  or  copied  from 
some  other  paper."  Odgers,  Sland.  p.  302; 
Newell,  Sefam.  874;  Peterson  v.  Morgan, 
116  Mass.  850;  Talbutt  v.  Clark,  2  Moody  & 
B.  312;  Marker  v.  Dunn,  68  Iowa,  720,  28 
N.  W.  38;  Morey  v.  Association  (Sup.)  1  N. 
Y.  Supp.  475;  Buffer  y.  MUler  (Md.)  22  AtL 
206. 

It  Is  also  Insisted  that  the  court  erred  In 
admitting  the  testimony  of  GUson,  Murdock, 
and  Wilder.  Th^r  testimony  was,  substan- 
tially, that  after  the  little  girl  was  found  In 
the  desert  she  told  them  that  they  (referring 
to  plaintiff  and  his  family)  had  told  her  to 
leave  and  never  come  back,  and  not  go 
near  sheep  herders,  or  they  would  kill  her. 
GUson  also  testified  to  having  Informed  the 
manager  of  defendant  of  these  conversa- 
tions, and  the  physical  condition  of  the  Ut- 
tle  girl  when  found.  If  this  evidence  was 
admitted  In  support  of  the  plea  of  Justifica- 
tion, it  was  error.    Evidence  of  statements 


made  by  Caroline  Hansen,  not  in  the  pres- 
ence of  plaintiff,  was  hearsay.  Her  state- 
ments to  this  witness  were  a  narration  of 
past  events,  and  therefore  not  a  part  of  the 
res  gestae.  'The  test  to  determine  whether 
this  testimony  was  hearsay  or  not  is:  If 
plaintiff  was  being  prosecuted  for  turning 
the  i^rl  Into  the  desert,  and  forbidding  her 
to  sedi  relief  from  shepherds,  could  her  state- 
ments made  to  third  parties,  not  in  plaintUTs 
presence,  be  given  In  evidence?  It  is  so  ele- 
mentary as  not  to  need  citation  tliat  even 
the  girl  could  not  testify,  in  such  a  case,  as 
to  what  she  told  these  witnesses.  Neither 
at  the  time  this  evidence  was  admitted,  nor 
In  the  court's  charge,  was  It  limited  to  the 
plea  of  mitigation.  But,  conceding  that  it 
was  received  solely  to  disprove  malice,  we 
think,  under  the  pleadings,  its  admission 
was  erroneous,  because,  as  above  stated,  the 
answer  failed  to  recite  the  facts  and  circum- 
stances concerning  which  this  witness  testi- 
fied, and  the  communication  by  them  to  de- 
fendant. Such  testimony  was  calculated  to 
be  highly  prejudicial  to  plaintiff,  and  was 
only  competent  under  a  proper  plea  of  miti- 
gation, when  coupled  with  cautionary  In- 
structions from  the  court  tliat  It  was  receiv- 
ed only  to  disprove  malice,  but  not  in  sup- 
port of  the  plea  of  Justification.  If  defend- 
ant liad  averred  in  its  answer  that  it  had 
been  Informed  by  GUson  that  be  bad  met 
the  girl,  and  had  set  out  the  conversation 
ensuing  between  them,  and  Gilson's  state- 
ment to  Tjinnaii,  and  all  title  circumstances 
which  induced  In  the  latter's  mind  a  belief 
in  the  truth  of  the  charge,  and  that  he  I>e- 
Ueved  the  statements  to  be  true,  Gilson's 
testimony  would  have  been  competent  under 
the  plea  of  mitigation. 

Plaintiff  further  claims  that  the  court 
erred  in  permitting  counsel  to  cross-examine 
Mrs.  Fenstermaker  in  rebuttal  She  was 
called  by  plaintiff,  and  testified  that,  while 
Caroline  Hansen  resided  at  her  husband's 
home,  she  was  in  the  habit  of  running  away, 
and  that  upon  the  occasion  mentioned  in  the 
publication,  without  cause,  she  clandestine- 
ly departed,  and,  though  diligent  search  was 
made,  could  not  be  found.  She  also  testified 
to  her  affectionate  regard  for  the  chUd.  On 
cross-examination  defendant's  counsel  was 
permitted  to  question  her  at  great  lengtb 
concerning  other  childr^i  whom  she  liad 
taken  to  rear,  with  a  view  of  showing  that 
she  had  treated  them  with  great  cruelty. 
Among  the  questions  asked  were  these: 
"Question.  In  June,  1891,— the  same  year 
that  Candine  Hansen  ran  away,— you  were 
arresting  for  abusing  Ida  Crockett,  were  you 
not?  Q.  Weren't  you  taken  before  Justice 
WUllams,  at  GrantsvUIe,  and  tried  upon  the 
charge  of  abusing  the^girl  Ethel  Crockett? 
Q.  Did  you  whip  this  girl,  Carcdine  Hansen? 
Q.  Did  yon  whip  her  with  sticks  of  wood? 
Q.  Did  you  whip  her  with  a  stove  lifter? 
Q.  In  presence  of  Mary  Grlce,  upon  her  re- 
turn [speaking  of  Ethel  Grockett],  didn't  yoa 
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Wt  her  In  the  head  with  a  stick  ot  wood?" 
In  answer  to  plalnttfTs  objections  to  these 
qnestlons,  and  a  great  many  others  of  like 
character  (the  objections  being  baaed  upon 
the  grounds  of  irrelevancy,  Immateriality, 
and  that  they  were  collateral  to  the  issuea 
Involved),  defendant's  counsel  stated  that 
they  desired  to  show  "that  plalntltTs  wife 
was  constantly  obtaining  orphan  children, 
and  that  she  abnsed  them  and  drove  them 
away,  and  that  such  cross-examination  was 
proper  to  show  her  treatment  of  children,— 
her  general  character."  The  Issue  presented 
by  the  pleadings  was  as  to  whether  Amos 
Fenstermaker  had  driven  Caroline  Hansen 
from  home  into  the  desert,  and  planned  for 
her  death.  If  plaintiff  had  been  on  trial  for 
Inhuman  treatment  of  Caroline  Hansen,  It 
would  not  have  been  competent  to  prove  that 
at  dUferent  times  his  conduct  towards  scone 
other  child  had  been  cruel.  If  proof  of  plaln- 
tllTs  cruel  treatment  of  others  would  not  be 
admissible,  upon  what  theory  can  it  be  claim- 
ed this  testimony  was  relevant  or  proper? 
Mrs.  Fenstermaker  was  not  plaintiff.  Her 
conduct  towards  Caroline  Hansen  was  for- 
eign to  the  issues  of  the  case,  except  where 
It  Is  shown  to  be  so  closely  connected  with 
the  husband,  by  reason  of  proximity,  direc- 
tions, etc.,  as  to  charge  him  with  being  a 
participant  These  questions  called  for  an- 
swers upon  Immaterial  and  collateral  mat- 
ters. It  is  true  that  whatever  shows  the 
bias  or  inejndlce  of  witnesses  concerning  the 
matter  on  trial,  or  tends  to  qualify  or  explain 
snch  testimony  given  in  chief,  is  not  collat- 
eral, but  everything  else  not  material  is  col- 
lateral. Her  treatment  of  other  children  on 
other  occasions  would  not  tend  in  the  re- 
motest degree  to  prove  or  disprove  the  truth 
of  the  charge,  hence  wonld  be  Immaterial, 
and  upon  a  collateral  matter.  The  test  of 
whether  the  fact  inquired  of  In  cross-exam- 
ination is  collateral  is  this:  "Would  the  par- 
ty l>e  entitled  to  prove  it  as  a  part  of  his 
case  generally  to  establish  bis  plea?"  Hllde- 
bum  V.  Curran,  65  Pa.  St.  63;  Stokes  v.  Peo- 
ple, 53  N.  Y.  175;  Attorney  General  v.  Hitch- 
cock, 1  Exch.  91;  Thayer,  Cas.  By.  1217.  To 
prove  that  she  was  arraigned  before  the 
magistrate,  charged  with  ill  treatment  of 
Ethel  Crockett,  offers  no  explanation  of  her 
husband's  treatment  of  Caroline  Hansen, 
There  Is  only  one  ground  upon  which  this 
cross-examination  Is  permissible,— for  the 
purpose  of  testing  the  recollection  and  credi- 
bility of  the  witness.  Mr.  Thompson  states 
the  mle  that  "such  Inquiry  may  be  permit- 
ted by  the  court.  In  the  exercise  of  a  sound 
discretion."  1  Thomp.  Trials,  {  461;  Spence- 
tey  T.  De  Wlllott,  7  East,  108;  Thayer,  Cas. 
E^v.  1186.  He  also  states  that  all  courts  are 
agreed  that  a  witness  cannot  be  cross-exam- 
ined as  to  Independent,  collateral  facts,  tor 
the  mere  purpose  of  impeaching  him  by  con- 
tradiction. "For  the  purpose  of  enabling  the 
jury  to  weigh  the  testimony  of  a  witness  In 
a  proper  light,  they  must  know  somewhat  of 


his  opportunities,  and  are  entitled  to  know 
something  oif  his  moral  worth,  as  evidenced 
by  his  conduct;  and,  to  this  end,  courts 
should  permit  a  reasonable  cross-examina- 
tion of  witnesses."  Whether  there  was  an 
abuse  of  this  discretion  is  not  necessary  to 
determine,  but  we  are  satisfied  the  testimony 
was  improperly  admitted,  when  placed  up- 
on the  ground  stated  by  counsel.  "The  gen- 
eral reputation  of  Mrs.  Fenstermaker  for 
treatment  of  children"  was  not  In  issue; 
and.  If  it  had  been,  there  Is  no  principle  of 
law  which  permits  extraneous,  specific  char- 
ges to  be  Inquired  into  for  the  purpose  of 
establishing  general  reputation.  Haddock  v. 
Naughton  (Sup.)  26  N.  Y.  Supp.  455.  The 
record  seems  to  indicate  that  these  ques- 
tions were  put  merely  with  a  view  to  Im- 
peaching the  witness  by  contradiction.  Where 
it  becomes  apparent  to  the  court  that  this  is 
the  obvious  purpose  of  counsel,  further  cross- 
examination  of  the  same  character  ought  to 
be  denied;  and  if  the  questions  are  of  such 
a  nature,  and  are  pregnant  with  meaning, 
and  suggestive  of  inferences  which  would  be 
prejudicial,  such  cross-examination  might  be- 
so  continued  as  to  render  its  admission  er- 
ror. The  purpose  for  which  these  questions 
were  propounded  seems  clear  from  subse- 
quent proceedings.  In  surrebuttal,  defend- 
ant called  Ethel  Crockett,  Justice  Wnilams,. 
and  other  witnesses,  to  contradict  Mrs. 
Fenstermaker.  They  were  permitted,  over 
plaintiff's  objection,  to  testify,  and  denied 
the  answers  of  plaintifTs  wife  above  stated, 
and  others  of  like  Import  propounded  to  her. 
The  authorities  are  unanimous  in  holding 
this  to  be  error.  In  cross-examining  upon 
Immaterial  and  collateral  matters,  the  cross- 
examining  party  makes  the  witness  his  own. 
In  respect  of  such  matters  as  contradict  the 
testimony  given.  Leavltt  v.  Stansell,  44 
Mich.  422,  6  N.  W.  856;  People  v.  McKellar, 
63  Cal.  66.  This  court,  in  People  v.  HIte, 
8  Utah,  476,  33  Pac.  254,  said:  "If  a  wit- 
ness has  been  charged  with  a  crime,  or  ar- 
rested or  indicted  for  it,  he  may  be  asked 
about  It  on  cross-examination;  and.  when 
such  facts  are  irrelevant  to  the  matter  in 
Issue,  the  party  putting  the  questions  Is 
bound'  by  the  answers  of  the  witnesses.  He 
cannot  call  other  witnesses,  and  prove  that 
the  answers  are  false."  Baron  Alderson,  in 
a  leading  case,  says:  "I  am  not  aware  that 
yon  can  with  propriety  permit  a  witness  to 
be  examined  first,  and  contradicted  after- 
wards,' on  a  point  which  is  merely  and  pure- 
ly collateral;  as,  for  Instance,  as  to  his  per'- 
sonal  character,  and  as  to  his  having  com- 
mitted any  particular  act  The  Inadmissi- 
blllty  of  such  a  contradiction  depends  upon 
another  principle  altogether.  •  •  •  The 
reason  why  the  party  is  obliged  to  take  tlie 
answer  of  a  witness  is  that  if  he  were  per- 
mitted to  go  Into  It,  it  Is  only  justice  to  al- 
low the  witness  to  call  other  evidence  In- 
support  of  the  testimony  he  has  given,  and. 
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aa  to  their  conduct,  aacb  a  coarse  woold  be 
IHnductiye  ot  eadleea  collateral  Issnea.  •  •  • 
Tlien,  In  the  next  place,  In  mjr  opinion,  'wben 
the  question  Is  not  relevant,  strictly  speak- 
ing, to  the  issue,  but  tending  to  contradict 
the  witnesses,  his  answer  must  be  talien, — 
although  it  tends  to  show  that  he  is,  in  that 
particular  instance,  speaking  falsely,  and 
although  it  is  not  altogether  immaterial  to 
the  matter  in  issue,— for  the  sake  of  general 
public  convenience;  for  great  inconvenience 
would  follow  from  a  continual  course  of 
these  sorts  of  cross-examinations  which 
would  be  let  In  In  the  case  of  a  witness  being 
called  for  the  purpose  of  contradiction."  At- 
torney General  v.  Hitchcock,  supra.  While, 
perhaps,  the  same  results  might  be  reached 
by  the  court  or  Jury  if  improper  evidence 
were  admitted,  or  proper  evidence  excluded, 
still  a  strict  adherence  to  well-established 
TDles  of  evidence  is  essential,  or  our  courts 
And  systems  of  Jurisprudence  will  be  regard- 
ed as  delusions  and  snares.  "The  rules  of 
evidence  are  founded  in  the  charities  of  re- 
ligion, in  the  philosophy  of  nature,  in  the 
truths  of  lilstory,  and  in  the  experience  of 
human  life."  And  any  departure  from  them 
can  only  be  attended  by  evils  Immeasurable 
In  their  consequences. 

Appellant  next  complains  that  the  court 
erred  in  announcing  the  rule  of  damages. 
The  Jury  were  instructed  that  "the  liberty  of 
the  press  does  not  include  Immunity  for  pub- 
lishing false  and  defamatory  statements  of 
any  persons,  and  the  fact,  if  it  be  a  fact, 
shown  by  the  evidence,  that  the  defendant 
in  a  suit  for  libel  published  a  libelous  article 
In  good  faith,  as  a.  matter  of  news,  without 
actual  malice,  against  the  plaintiff,  is  no  de- 
fense to  the  action;  but  such  fact  should  be 
considered  in  mitigation  of  damages,  and  it, 
with  other  mitigating  circumstances,  may  be 
sufficient  to  reduce  the  damages  to  a  mere 
minimum."  The  last  part  of  this  instruction 
plaintiff  contends  is  erroneous,  especially 
when  construed  with  the  further  statement 
by  the  court  that  "It  Is  not  the  policy  and 
spirit  of  the  law  to  unnecessarily  or  arbi- 
trarily abridge  the  freedom  of  the  press,  but 
the  law  recognizes  the  press  as  a  potent 
factor  In  society  for  good;  and  it  is  proper 
for  yon  to  bear  this  in  mind,  in  determining 
the  question  of  damages  in  this  case.  If  you 
find  in  favor  of  the  plaintiff."  The  court 
gave  no  rule  by  which  to  determine  the  meas- 
ure of  damages,  although  plaintiff  submit- 
ted a  request  embodying  the  proper  rule  for 
the  guidance  of  the  Jury.  We  do  not  think 
these  Instructions  announce  the  correct  rule 
of  damages.  Plaintiff  did  not  seek  punitive 
damages,  but  relied  upon  implied  malice  on- 
ly. While  it  is  clear  from  the  evidence  that 
plaintiff  was  not  entitled  to  exemplary  dam- 
ages. It  is  equally  clear  that  the  Jury  should 
have  been  instructed  that,  if  they  found  for 
the  plaintiff,  then  he  was  entitled  to  actual 
and  substantial  damages.  The  charge  of  the 
court  was  equivalent  to  a  declaration  that  If 


the  article  waa  pnbUflbed  In  good  faith,  wltlH 
oat  actual  malice^  no  matter  what  Injory 
plaintiff  had  suffered,  and  no  mattw  ■what 
damages  the  Jury  might  find  he  bad  sustain- 
ed, the  law  would  uphold  them  in  returning 
for  the  least  possible  amount.  This  cannot 
be  the  law.  If  the  publication  was  false, 
malice  Is  presumed,  and  plaintiff  was  enti- 
tled to  actual  damages  resulting  therefrom, 
regardless  of  the  motives  influencing  the  pub- 
lication; and  the  instructions  to  the  jury 
that  the  press  is  recognised  by  the  law  as 
a  potent  factor  in  society  tor  good,  and  that 
it  was  proper  for  the  Jury  to  bear  that  In 
mind  in  determining  the  question  ot  dam- 
ages, was  calculated  to  mislead  the  Jury. 
The  Jury  might  be  easily  led  to  believe  from 
this  that  newspapers  possessed  immunity 
for  defamatory  publications,  because  they 
were  potential  factors  in  society  for  good, 
and  that  the  good  accomplished  should  be  re~ 
garded  as  an  adequate  compensation  (or 
wrongs  done  to  Individuals.  The  law  ac- 
cords the  press  no  greater  recognition  as  a 
factor  in  the  growth  of  civilization  than  is  ac- 
corded many  other  thing&  The  law,  as  a 
Judicial  system,  does  not  recognize  the  press 
either  as  a  puerile  or  a  powerful  factor  in  so- 
ciety. It  accepts  it  as  a  part  of  our  civiliza- 
tion, and  treats  it  as  It  treats  other  features 
—abstract  and  concrete— as  they  come  with- 
in its  Jurisdiction. 

Appellant  insists  that.  Inasmuch  as  exem- 
plary damages  were  not  demanded,  no  evi- 
dence in  mitigation  was  admissible,  because. 
If  plaintiff  was  entitled  to  recover,  the  law 
must  clearly  award  him  actual  damages.  It 
is  a  rule  frequently  announced  that  such  evi- 
dence Is  only  receivable  to  reduce  exemplary 
damages,  but  in  slander  and  libel  cases  the 
authorities  seem  to  hold  that  evidence  In 
mitigation  Is  always  permissible,  when  proit- 
erly  pleaded.  To  the  writer  of  this  opinion 
this  rule  seems  illogical.  When  a  plaintiff 
seeks  only  actual  damages  for  a  defamatory 
publication,  and  offers  no  evidence  whatever 
tending  to  prove  express  malice,  why  shoulid 
the  damages  actually  sustained  be  reduced 
by  evidence  in  mltigaticm?  If  a  wrong  is 
done,  and  the  aggrieved  party  seeks  compen- 
sation only  for  that  wrong,  upon  what  prin- 
ciple of  Justice  ought  he  to  be  deprived  of  a 
part  of  the  monetary  compensation  because 
the  party  committing  the  wrong  acted  in 
good  faith?  If  evidence  to  aggravate  the 
damages  can  be  offered  by  idaintiff,  and  he 
refrains  from  offering  such  evidence,  and 
contents  himself  with  a  d^nand  for  actual 
damages,  there  can  be  no  good  reason,  it 
would  seem,  why  the  defendant  can  reduce 
those  damages  by  offering  evidence  of  his 
good  faith.  However,  the  rule  seems  to  be 
firmly  established  as  above  stated,  and  we 
do  not  feel  warranted  in  asserting  a  differ- 
ent one.  ? 

The  court  further  instructed  the  Jury  that?  •. 
"the  general  character  of  the  plaintiff's  fam- 
ily at  the  time  the  alleged  Ubel  was  publish- 
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'Od  la  at  iHme,  and  It  to  proper  ter  It  to  b« 
eoiuidered  by  tb€  jmj,  becanse  sncb  cbar- 
acter  Is  tbe  toondation  of  tbe  plalntUTs  claim 
for  damages. "  Defendant  offered  no  direct 
«TideiH!e  couiectlng  plidntur  with  any  cmel 
treatment  of  Caroline  Hansen,  and  In  no 
maimer  attempted  to  Impeach  hla  character. 
So  far  as  the  record  discloses,  he  possesses  an 
nnblemlshied  reputation.  Defendant  offered 
eridence  tending  to  prove  that  some  of  his 
relatlyes  and  members  of  his  household  had 
ansaTory  repntaUons.  We  do  not  think  their 
reptitatlons  were  involved  in  this  case.  We 
do  not  think  that  because  some  members  of 
a  family  lead  Improper  lives,  and  are  held  in 
in  repute  by  tbe  public,  that  one  who,  by  an 
boneat  and  upright  life,  has  established  a 
spotless  reputation,  should  suffer  because  of 
others'  misdeeds,  and  when  slandered  or  li- 
beled, and  redress  is  sought,  be  met  at  the 
tbrnshold  of  the  trial  with  the  sins  of  his 
family,  and  be  told  that  before  he  can  pre- 
vail bis  righteousness  must  cover  their  enor- 
mitiea  Tbat  seems  to  be  carrying  the  doc- 
trine ot  vicarious  atmiement  too  far.  The 
Mosaic  law  visited  the  sins  ot  the  father  up- 
on the  children  to  the  third  and  fourth  gen- 
eration; but  this  goes  further,  and,  in  a 
measure,  attaches  responsibility  to  a  person 
for  the  misdeeds  of  bis  entire  family,  be  It 
large  or  small.  We  think  this  instruction 
was  error.  Tbe  plaintiff's  reputation  was  in 
issue,  not  tbe  family's.  If  be  was  libeled, 
be  was  entitled  to  recover,  and  their  vices 
were  not  to  be  visited  upon  his  head. 

Numerous  other  errors  are  assigned,  but 
jrm  content  ourselves  with  reference  to  the 
foregoing.  The  judgment  of  the  lower  court 
IB  reversed,  and  the  ease  remanded,  with  In- 
•tmctlons  to  grant  a  new  trial. 

MKBBITT,  O.  3.  I  concur  la  tbe  Judg- 
ment of  reversal  in  this  case. 


ARMSTBONO  et  aL  v.  OODEN  CITT  et  sL 

(Supreme  Court  of  Utah.     Dec.  21,  1895.) 

XvsioiPAi.  Corporations — Poblic  Improvbmbnt 
— CouiATBKAi.  Attack  — Withdrawal  ov  Ob- 
lacTioas— Pdblic  Propsstt— Rsmsox  in  Oass 
or  Void  AsasssMsiiT. 

1.  Under  section  18  of  tbe  statute  (Laws 
1890,  p.  84)  providing  that  if,  at  or  before  the 
time  fixed  for  hearing  objectiono  to  street  im- 
provements, objections  be  not  filed  by  the  own- 
ers of  one-half  of  the  front  feet  abutting  on  the 
portion  of  the  street  to  be  improved,  the  city 
council  "shall  be  deemed  to  have  acquired  Jn- 
lisdiction"  to  order  the  improvement,  the  deid- 
rioo  of  the  council  that  such  obj'ections  were  not 
filed  may  be  attacked  in  an  action  to  enjoin  the 
collection  of  assessmenta  levied  therefor. 

2.  Where  objections  have  been  filed  by 
tbe  owners  of  more  than  half  of  the  abutting 
property,  the  withdrawal  of  objections  after 
the  time  fixed  for  the  bearing  docs  not  Kire  tbe 
eoSDCil  Jurisdiction  to  order  the  improvement, 
but  a  new  proceeding  must  be  instituted. 

8.  In  estimating  whether  the  owners  of 
half  tiie  property  fronting  on  a  proposed  street 
improvement  bave  objected  thereto,  property 
assd    exdosiva^    Csr    elty    purposes,    against 


whidi  no  part  of  the  east  of  the  fanprovemeBt 
is  to  be  assessed,  should  oot,  ia  any  way.  bs  eon- 

4.  Sess.  Laws  1890,  p.  58,  S  1,  providing 
that  a  special  tax  for  a  public  Improvement 
shall  be  set  aside  for  any  Irregularity,  and  that 
any  person  feelina  aggrieved  by  such  tax'  may 
pay  the  same  under  protest,  with  notice  to  tbe 
treasurer,  and  sue  for  its  recovery  within  60 
days,  does  not  apply  to  cases  wtiere  the  assess- 
ment is  void  for  failnre  of  tbe  coimcil  to  ac- 
quire jurisdiction  to  order  tbe  improvement, 
and  in  such  case  tbe  property  owner  may  resort 
to  equity. 

.Appeal  from  district  court.  Fourth  district; 
before  Justice  William  H.  King. 

Action  by  J.  C.  Armstrong  and  others 
against  Ogden  city  and  others.  There  was  a 
judgment  for  plaintiffs,  and  defendants  ap- 
peal.   AfQrmed. 

J.  N.  Kimball  and  B.  H.  Whipple,  for  ap- 
pellants. Zane  &  Zane  and  Evans  &  Bogera, 
for  respondents. 

ROIAPP,  J.  This  action  was  originally 
brought  to  enjoin  the  levying  of  a  special  as- 
sessment to  pay  the  expenses  of  paving  a 
portion  of  Twenty-Fifth  street,  In  Ogden  city, 
under  tbe  name  of  "Paving  District  No.  2." 
A  demurrer  to  the  complaint  was  filed  In  tbe 
court  below,  and  sustained.  An  appeal  was 
taken  to  this  court,  and  the  judgment  of  the 
lower  court  reversed.  Armstrong  v.  Ogden 
City,  9  Utah,  255,  34  Pac.  63.  Thereupou  a 
supplemental  complaint  was  filed  by  the 
plaintiffs— for  themselves,  and  on  behalf  of 
certain  other  parties  similarly  situated— to  en- 
join the  further  collection  of  tbe  tax,  and  also 
to  recover  judgment  against  the  city  for  the 
amount  of  taxes  paid  by  them  under  protest. 
Hie  lower  court  found  that  tbe  assessment 
was  Invalid,  because  Ogdea  city  never  ob- 
tained jurisdiction  to  make  the  Improvements 
contemplated,  and  perpetually  enjoined  tbe 
defendants  from  all  proceedings  under  tbe  or- 
dinance creating  paving  district  No.  2,  and 
levying  the  tax  for  the  Improvement  specified, 
and  also  directing  that  the  plaintiffs  recover 
tbe  amounts  paid  by  them  to  the  city  under 
protest.  A  motion  for  a  new  trial  was  made 
and  denied,  and  the  appeal  Is  taken  both  from 
judgment  and  from  the  order  denying  a  new 
trial. 

The  facts  are  that  on  March  7, 1892,  the  city 
council  adopted  and  published  a  notice  of  In- 
tention, in  which  they  designated  the  29th 
day  of  March,  1892,  at  10  o'clock  a.  m.,  as  the 
time  to  hear  objections  In  writing  from  any 
and  all  persons  Interested  In  said  local  as- 
sessments. Before  the  appointed  time,  at 
least  2,815  front  feet  abutting  upon  the  street 
to  be  paved  protested  against  the  assess- 
ments. The  city  council  did  not  act  upon 
tlie  protest  at  tbe  time  appointed,  but  ad- 
journed from  time  to  time  until  April  4,  1892 
It  then  appeared  that  in  the  meantime  own- 
ers theretofore  protesting  bad  withdrawn 
from  such  protest  sufilcient  front  feet  to 
make  the  protest  probably  contain  less  than 
one-half  of  tbe  entire  frontage  In  the  said 
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pavIiiK  dtetrict  The  entire  frontage  In  tb« 
paving  district  -was  3,960  feet,  bat  this  com- 
putation Included  660  feet  owned  by  the  city, 
and  used  for  city-hall  purposes.  The  city 
council  thereupon,  without  publishing  a  new 
notice  of  intention,  proceeded  to  change  the 
paving  from  macadamizing,  ae  specified  in 
the  notice,  to  asphaltum  and  sandstone,  and 
confined  the  competition  to  do  the  work  to 
residents  of  the  city.  On  March  22,  1898,— 
more  than  a  year  after  the  publication  of 
the  notice  of  intention,— the  city  council  adopt- 
ed an  ordinance  creating  paving  district  No. 
2.  The  improvements  were  proceeded  with, 
and  Id  December,  1893,  the  plaintiffs  paid  the 
tax  levied  against  their  property,  undw  pro- 
test 

This  court  has  already  held  that  the  orig- 
inal notice  of  Intoition  was  sufficient,  and 
that,  if  a  proper  protest  was  filed,  no  juris- 
diction was  ever  obtained  by  the  city  council 
of  Ogden  city  to  proceed  with  the  assessment 
Armstrong  r.  Ogden  City,  »  Utah,  255,  34 
Pac.  53.  The  original  notice  of  Intention  pro- 
vided as  follows:  "The  boundaries  of  the 
district  to  be  affected  and  benefited  are  lines 
running  150  feet  baclc,  and  parallel  with  the 
outer  lines  of  each  side  of  the  street  on  each 
and  every  block,  and  for  the  full  length  there- 
in." The  street  referred  to  is  described  in 
the  notice  as  "25tb  street  from  the  west  line 
of  Washington  avenue  to  the  west  line  of 
Wall  avenue."  The  statute  requiring  the  no- 
tice of  intention,  and  prescribing  the  state- 
ments it  shall  contain  where  local  improve- 
ments In  a  city  are  proposed.  Is  as  follows: 
"Sec.  13.  In  all. cases  before  the  levy  of  any 
taxes  for  any  Improvements  provided  for  in 
this  act  the  city  council  shall  give  notice  of 
intention  to  levj  said  taxes,  naming  the  pur- 
poses for  the  which  the  taxes  are  to  be  levied, 
which  notice  shall  be  published  at  least  twen- 
ty days  in  a  newspaper  published  within  such 
city.  Such  notice  shall  describe  the  improve- 
ments so  proposed,  the  boundaries  of  the  dis- 
trict to  be  affected  or  benefited  by  such  Im- 
provements; the  estimated  cost  of  such  Im- 
provements and  designate  the  time  set  for 
such  hearing.  If  at  or  before  the  time  fixed 
written  objections  to  such  Improvements 
signed  by  the  owners  of  one  half  of  the  front 
feet  abutting  upon  that  portion  of  the  street, 
jane,  avenue  or  alley  to  be  so  improved,  be 
not  filed  with  the  recorder,  the  council  shall 
be  deemed  to  have  acquired  Jurisdiction  to 
order  the  making  of  such  improvements." 
Laws  1890,  p.  64.  It  is  not  claimed  by  appel- 
lants that,  at  the  time  appointed  in  the  no- 
tice of  intention  to  hear  these  objections,  a 
majority  of  the  front  feet  abutting  upon  the 
street  in  question  had  not  filed  such  written 
objections;  but  appellants  contend  that  the 
publication  of  the  notice  of  Intention  gave  the 
city  council  Jurisdiction,  and  that  the  attempt 
to  dislodge  that  Jurisdiction  by  a  protest  was 
a  matt«"  of  Judicial  inquiry  upon  the  part  of 
the  city  council,  and  the  fact  of  their  having 
determined  that  a  majority  of  the  front  feet 


abutting  had  not  properly  protested  pteclnd- 
ed  any  further  attack  ui>on  that  dedalon. 
This  reasoning  is  absolntely  falladons.  The 
statute  plainly  provides  that  if  sufficient  ob- 
jections are  not  ffied  within  the  time  required, 
"the  city  council  shall  be  deemed  to  have  ac- 
quired Jurisdiction";  and,  of  course,  by  rule 
of  statutory  construction,  it  provides  that.  If 
a  sufficient  protest  has  been  flledi,  they  fail 
to  acquire  Jurisdiction,  notwithstanding  any 
decision  the  city  council  might  arrive  at  to 
the  contrary.  Two  essential  facta  were  nec- 
essary before  the  city  council  could  acquire 
Jurisdiction:  First,  that  a  proper  and  legal 
notice  of  Intention  had  been  published;  and. 
second,  that  more  than  one-half  of  the  front 
feet  abutting  upon  the  street  to  be  Improved 
had  failed  to  object  within  the  time  specified. 
If  these  two  requirements  did  not  exist  no 
owner  of  property  within  the  proposed  pav- 
ing district  was  concluded  by  the  decision  of 
the  city  counclL  Zelgler  v.  Hopkins,  117  U. 
&  683,  6  Sup.  Ct  919;  Mulligan  v.  Smith,  60 
Cal.  ^oe. 

But  appellants  contend  that,  even  If  the  de- 
cision of  the  city  council  was  not  conclusive, 
it  waa  a  correct  finding  of  fact  They  admit 
that  at  the  time  appointed  more  tlian  one- 
half  of  the  front  feet  abutting  upon  the 
street  had  not  objected,  but  contend  that  the 
owners  of  a  sufficient  number  of  front  feet 
withdrew  their  protest  and  that,  therefore, 
the  city  council  acquired  jurisdiction  to  pro- 
ceed with  the  improvement  The  statute 
above  referred  to  sufficiently  answers  this 
contention.  It  expressly  denies  to  the  city 
council  jurisdiction  to  proceed  with  the  im- 
provements, if,  at  the  time  fixed  to  hear  ob- 
jections, a  sufficient  remonstrance  is  present- 
ed. At  that  time  such  a  remonstrance  was 
presented.  The  city  council  was  thereby 
wholly  deprived  of  power  to  proceed.  No 
power  could  be  subsequently  acquired  in  that 
proceeding.  A  new  proceeding  might  be  in- 
stituted, and,  after  due  notice  of  intention, 
new  power  could  be  obtained.  The  parties 
protesting  and  not  withdrawing  acquired'  a 
right  to  rely  upon  the  statute  existing  at  the 
time  appointed  to  hear  objections,  and  were 
entitled  to  notice  of  any  action  affecting  their 
interesta  It  may  also  be  that  others  who 
desired  to  object  refrained  from  so  doing  up- 
on ascertaining  that  a  sufficient  protest  was 
already  filed.  Jersey  City  Brewing  Co.  r. 
Jersey  City,  42  N.  J.  Law,  675;  Yanderbeck 
▼.  Jersey  City,  44  N.  J.  Law,  626.  Suppos- 
ing that,  at  the  time  appointed  to  hear  ob- 
jections, less  than  one-half  of  the  frontage 
abutting  upon  the  street  had  protested,  would 
It  then  have  been  seriously  contended  that 
thereafter,  and  before  the  city  council  acted 
upon  the  protest,  enough  more  protests  could 
have  been  filed  to  defeat  the  improvements? 
If  that  could  not  have  been  done,  clearly,  the 
reverse  could  not  be  done,  either. 

But,  even  granting  that  the  contentions  of 
appellants  were  either  correct  in  law  or  trae 
in  fact,  yet  we  think  that  the  city  council 
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Mled  to  acquire  Jarlsdictlon,  because,  u  s 
matter  of  fact,  more  than  one-half  of  the 
front  feet  abutting  upon  the  street  properly 
protested,  at  all  events.  The  total  frontage 
of  the  district  was  3,960  feet.  The  lowest 
number  protesting,  after  deducting  withdraw- 
als, as  claimed  by  appellant,  was  1,878^  feet 
But  Included  In  the  3,960  feet  were  660  feet 
owned  by  the  city,  and  used  for  city-hall  pur- 
poses, which  the  city  council  claimed  the 
right  to  count  in  favor  of  the  Improving,  not- 
withstanding it  was  excluded  in  the  paving 
ordinance  from  the  property  upon  which  the 
paring  tax  was  levied,  and  notwithstanding 
the  entire  estimated  expense  of  $40,000  for 
the  improvement  was  levied  upon  the  remain- 
ing 3,300  feet,  by  assessing  |12  against  each 
of  these  lastHiamed  front  feet  If  appel- 
lants' position  were  right,  the  statute  permit- 
ting property  owners  in  local  assessment  dis- 
tricts to  vote  for  or  against  any  proposed  im- 
provement would  become  entirely  inoperative; 
at  all  events,  so  flar  as  property  owners  liv- 
ing in  close  proximity  to  public  property  is 
concerned.  If,  for  instance,  the  dty  council 
should  create  a  paving  district  out  of  the  four 
portions  of  streets  tliat  surround  a  square 
used  exclusively  for  city  purposes,  it  would 
only  be  necessaiy  to  secure  the  consmt  of  the 
owner  of  a  single  front  foot  of  the  property 
abutting  upon  the  opposite  side  of  the  street 
from  the  public  square  to  abstain  from  pix>- 
testing,  and  tbe  remaining  frontage  would 
not  only  be  powerless  to  prevent  the  improve- 
ment but  would  be  compelled  to  pay  practi- 
cally the  entire  expenses.  Sucji  a  proceed- 
ing would  only  be  the  natural  outgrowth  of 
the  actions  exhibited  by  the  appellants  in  this 
case,  and  would  produce  grreat  injustice  to 
property  owners  subjected  thereto.  So  tar 
as  proceeding  with  the  improvement  or  as- 
sisting in  acquiring  jurisdiction  are  concern- 
ed, we  have  been  unable  to  And  any  case 
where  public  property  situated  within  the 
confines  of  a  local  improvement  district  has 
been  permitted  to  affect  tbe  result  either  one 
way  or  the  other;  and  we  think  that  tbe  es- 
tablishment of  such  a  rule  would  not  only 
be  wrong  In  principle  and  wrong  in  theory, 
bnt  It  would  also  be  contrary  to  the  spirit 
and  Intention  of  the  statutes  providing  for 
special  improvement  assessments. 

It  is  also  insisted  upon  the  part  of  the  ap- 
pellants that  respondents  cannot  recover  the 
taxes  paid  by  tbem  tinder  protest  because 
section  1,  p.  68,  Sess.  Laws  1880,  provides 
that  "any  party  feeling  aggrieved  by  any 
nch  special  tax  or  assessment  or  proceeding, 
may  pay  the  said  special  taxes  assessed  or 
levied  upon  his,  her  or  its  property  or  such 
installments  thereof  as  may  be  due,  at  any 
time  before  the  same  shall  become  delinquent, 
Qnder  protest  and  with  notice  in  writing  to 
tbe  city  collector  that  he  intends  to  sue  to  re- 
cover the  same,  which  notice  sliall  partlcn- 
larly  state  the  alleged  grievance  and  grounds 
thereof,  whereupon  such  party  stiall  tiave  the 
right  to  bring  a  civil  action  within  sixty  days 


thereafter,  and  not  later,  to  recover  so  much 
of  tbe  special  tax  as  he  shall  show  to  be  il- 
legal, inequitable  and  unjust,  tbe  costs  to  fol- 
low the  judgment  to  be  apportioned  by  the 
court  as  may  seem  proper,  which  remedy 
shall  be  exclusive."  In  this  case  respondents 
did  not  give  the  notice  required,  nor  did  they 
commence  action  within  60  days  after  the 
taxes  became  delinquent  Bnt  this  statute 
did  not  contemplate  a  case  where  the  whole 
initiatory  proceedings  were  absolutely  void, 
and  where  no  Jurisdiction  had  ever  been  ac- 
quired to  commoice  the  improvements  or  levy 
the  tax.  This  appears  more  clearly  when  tbe 
above  provision  is  read  in  conjunction  with 
the  provision  in  the  same  section  immediately 
preceding  what  we  have  just  quoted.  Tliat 
part  of  the  section  reads  as  follows:  "No 
such  special  tax  shall  be  declared  void,  nor 
shall  any  assessment  or  part  thereof  be  set 
aside  in  consequence  of  any  error  or  irregu- 
larity committed  or  atipearing  in  any  of  the 
proceedings  under  this  act."  In  other  words, 
if,  after  having  acquired  jurisdiction,  the  city 
councU  should  have  erroneously  levied  a 
larger  tax  than  was  necessary  to  pay  for  the 
improvement,  or  if  the  city  council  should  ir- 
regularly have  assessed  more  property  against 
a  person  than  he  owned,  then,  of  course,  the 
party  Injured  would  be  compelled  to  remedy 
such  error  or  Irregularity  by  giving  a  proper 
notice  and  commencing  action  as  in  this  sec- 
tion of  the  statute  provided.  But  it  cannot 
be  maintained  that  where  the  tax  was  wholly 
void  and  illegal,  as  in  this  case,  the  parties  in- 
jured were  compelled  to  use  this  special  and 
summary  remedy,  when  the  whole  field  of 
equitable  relief  was  open  to  them.  We  think 
the  proper  remedy  was  employed  in  this  ac- 
tion. 

The  record  discloses  many  other  grounds 
making  the  attempted  improvement  proceed- 
ings void  and  illegal,  bnt  it  is  unnecessary  to 
discuss  them  in  detail,  as  we  deem  the  fore- 
going reasons  decisive  of  the  case.  The  judg- 
ment of  tbe  lower  court  is  affirmed. 

MBRRITT,  O.  J.,  and  BAHTOH,  J„  concur. 


HOLT  LIVBWSTOCK  OO.  v.  WATKINS. 
(Supreme  Court  of  Colorado.     Dec.  4,  1895.) 

CONDITIONAI.  BaLB— ReCOVEBT  OF  PrIOE. 

Where,  in  an  action  for  the  price  of 
goods,  the  evidence  shows  that  the  goods  were 
to  be  paid  for  on  certain  conditions,  it  must  l>e 
sliown  that  the  conditions  have  been  fulfilled. 

Error  to  Arapahoe  county  court 

Action  by  Leonard  A.  Watklns  against  the 
Holt  Live-stock  Company  for  the  price  of 
goods  sold  and  delivered.  From  a  Judgment 
tor  plaintiff,  defendant  brings  error.  Reversed. 

Riddeil,  Starkweather  &  Dixon,  T.  J.  O'Don- 
nell,  and  W.  S.  Decker,  for  plaintiff  in  error, 
W.  W.  Anderson,  for  defendant  In  i 
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OAMPBELIt,  J.  Tbe  defendant  lo  error,  M 
plaintiff  below,  brought  bla  action  to  recover 
of  the  defendant  company  the  enm  of  ^75  for 
sheep  dip  alleged  to  have  been  Bold  and  de- 
livered Ijy  the  plaintiff  to  the  defendant.  The 
answer  contained  a  general  denial  ot  the  al- 
legations of  the  WHuplalnt,  and  a  further  de- 
fense that  the  plaintiff,  as  the  agent  of  Wil- 
liam Cooper  &  Nephews,  and  fbr  and  In  be- 
half of  his  principals,  sold  this  dip  upon  the 
express  agreement  that  it  was  not  to  be  paid 
for  unless  It  effected  a  cure  of  defendant's 
sheep,  which  at  that  time  were  suffering  from 
scab,  and  that  such  condition  failed,  because 
the  cure  was  not  accomplished.  Trial  was  had 
before  the  court  without  a  Jury,  and,  while 
no  specific  findings  of  fact  were  made  by  the 
court,  the  issues  generally  were  found  In  favor 
of  the  plaintiff,  and  judgment  was  rendered 
against  the  defendant  in  the  sum  of  $875.  To 
reverse  this  Judgment  the  defendant  prose- 
cutes this  writ  of  error. 

A.  number  of  errors  have  been  assigned  by 
the  plaintiff  in  error,  and,  from  an  examina- 
tion of  the  record,  it  would  seem  that  some 
of  the  ruUngs  of  the  court  upon  auestlMis  of 
evidence  were  wrong,  and  of  themselves  might 
be  Butficient  ground  for  reversal,  but  our  Judg- 
ment will  be  based  solely  upon  the  insu£acien- 
cy  of  the  evidence  to  support  the  findings. 
There  was  an  apparent  conflict  in  the  testi- 
mony as  to  the  character  of  the  transaction, 
but  a  careful  examination  of  the  evidence 
shows  that  there  is  no  real  controversy  as  to 
the  material  facts.  It  is  true  that  the  sales- 
man of  the  plaintiff,  who  testifies  In  the  lat- 
ter's  behalf,  states,  rather  as  a  conclusion  than 
as  a  fact,  that  there  were  no  conditions  con- 
nected with  the  sale  and  delivery  of  that  poiv 
tlon  of  the  goods  included  in  the  first  five 
shipments.  At  the  same  time,  however,  there 
is  admitted  as  true  tbe  testimony  of  the  presi- 
dent of  the  defendant  company  as  to  the  ex- 
istence of  certain  negotiations  between  tbe  par- 
ties, which  establish  the  fact  that  the  condi- 
tion set  up  In  the  answer  attached  to  the  sale 
and  delivery  of  all  tbe  goods  which  the  de 
fendant  received.  The  telegrams  and  letters 
which  passed  between  the  principals  and  their 
agent,  and  between  the  principals  and  the  de- 
fendant company,  which  are  uncontradicted, 
make  it  clear  to  our  minds,  beyond  controver- 
sy, that  from  the  admitted  facts  the  conclusion 
of  law  is  Inevitable  that  the  sale  was  a  con- 
ditional one,  and  that  no  payment  for  the 
goods  was  to  be  made  by  the  defendant  unless 
the  defendant's  sheep  were  cured  by  the  ap- 
plication of  the  dip.  This  evidence  cannot  be 
said  to  be  shaken  by  the  bald  statement  of  the 
plaintiff  that"  no  condition  attached,  when  he 
also  admits  the  truth  of  defendant's  testimony, 
the  existence  of  which  necessarily  creates  a 
condition.  There  being  an  entire  absence  of 
proof  that  this  condition  was  fulfilled,  we  find 
no  Justification  in  the  evidence  or  in  the  rec- 
ord for  the  findings  and  Judgment  of  tbe  trial 
court  Tbe  Judgment  will  therefore  be  re- 
versed, and  tbe  cause  remanded.   Baversed. 


DAVIS  et  a!,  v.  PBOPLH. 
(Supreme  Court  of  Colorado.     Dec.  4^  1896.) 

FOBMSB  AOQUITTAL— CONSPIHACT  TO  CotmiT  TBI/' 

OUT— Two  OVFO'SBS— 8EPABA.TE  TbTAI, 

— EVIDENCB. 

1.  One  who  was  acquitted  as  an  accessory 
before  the  fact,  having  no  other  connection 
with  the  crime,  cannot  be  convicted  of  conspira- 
cy to  commit  the  crime. 

2.  As,  under  Seas.  Laws  1881,  p.  125,  f  2, 
a  conspiracy  to  commit  a  felony  is  also  a  felony, 
one  who  has  been  convicted  tor  committing  a 
felony  that  is  the  object  of  a  conspiracy  may  be 
also  convicted  of  ooospiracy  to  commit  the  fel- 
ony. 

3.  Certain  defendants  having  made  state- 
ments which  were  admissible  only  against 
themselves,  they  must  be  tried  separately  from 
tbe  other  defendants,  as  Sess.  Laws  1891,  p. 
132,  g  1,  provides  that  a  defendant  against 
whom  there  is  evidence  not  admissible  against 
other  defendanta  shall  be  tried  separately. 

4.  Sess.  Laws  1891,  p.  132,  §  1,  providing 
that  a  defendant  against  whom  there  is  evi- 
dence not  admissible  against  other  defendanta 
shall  be  tried  separately,  applies  to  conspiracy 
cases,  as  the  acts  and  declarations  of  a  conspira- 
tor after  the  consummation  of  the  conspiracy 
are  not  admissible  against  the  others. 

Elrror  to  district  court,  AraiMhoe  county. 

Esau  Davis  and  others  were  convicted  of  a 
ccmspiracy  to  commit  larceny,  and  bring  er- 
ror.    Beversed. 

Thomas  Ward  and  H.  L.  Emerson,  for 
plaintiffs  in  error.  Byron  L.  Carr,  Atty.  Gen., 
and  F.  P.  Secor,  Asat.  Atty.  Qen.,  for  the 
People. 

GODDABD,  J.  The  plaintiffs  tai  error, 
Esau  Davis,  Thomas  Drew,  Maud  Sullivan. 
James  Bums,  and  Timothy  Drew,  were  In- 
dicted upon  a  charge  of  conspiracy  to  commit 
a  felony,  to  wit,  larceny  of  money  from  one 
Mike  Johnson.  As  a  bar  to  prosecution  un- 
der this  indictment,  Maud  Sullivan  filed  a 
plea  of  former  conviction,  and  Timothy  Drew 
filed  a  plea  of  former  acquittal.  These  pleas 
set  forth  that  at  the  January  term,  1S94,  of 
the  district  court  of  Arapahoe  county,  Maud 
Sullivan  and  Timothy  Drew  were  tried  upon 
an  Indictment  charging  them  with  stealing 
the  money  In  question  from  Johnson;  that 
upon  such  trial  Maud  Sullivan  was  convicted 
of  the  crime  charged,  and  sentenced  to  the 
penitentiary  for  the  period  of  six  years;  and 
that  said  judgment  and  sentence  remained  In 
full  force  and  unreversed.  Timothy  Drew 
was  acquitted.  The  indictment  charged  both 
as  principals,  but  it  appeared  from  the  plea 
filed  by  Timothy  Drew,  and  the  admission  of 
the  prosecutmg  attorney,  that  he  was  tried 
thereunder  as  an  accessory  before  the  fact, 
and  that,  while  be  was  not  present  at  the 
time  the  larceny  was  committed,  he  bad  de- 
vised the  transaction,  and  advised  and  en- 
couraged Maud  Sullivan  to  commit  the  crime. 
It  Is  evident,  therefore,  that  the  facts  neces- 
sary to  show  his  guilt  as  accessory  before  tbe 
fact  are  essential  to  show  him  guilty  of  the 
consphracy  charged  in  this  indictment  In 
other  words,  the  criminal  conduct  that  would 
constitute  him  an  accesaoiy  before  tbe  fact. 
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wbete  the  object  of  the  considracy  iam  been 
consumnated,  1b  the  same  that  would  prove 
bim  a  conspirator,  where  the  contemplated 
crime  Is  not  completed.  It  is  laid  down  bj 
Wharton  aa  a  general  rule  that,  "where  the 
evidence  necessary  to  snpport  the  second  in- 
dictment would  have  been  su£9cient  to  iiro- 
core  a  legal  cc«ylctl<xi  upon  the  first,  •  •  • 
the  plea  is  generaUy  good."  Whart.  Or.  PI. 
I  456.  And  he  also  lays  down  the  doctrine 
that  an  acquittal  aa  principal  bars  an  indict- 
ment as  an  accessory,  when,  as  under  our 
atatnte,  accessories  may  be  Indicted  as  prin- 
cipals. Id.  S  458.  We  think  it  too  clear  for 
discassion  that  the  facts  alleged,  and  admit- 
ted by  the  demurrer,  constitute  a  good  plea 
of  former  acquittal,  and  the  court  erred  In 
sustaining  the  demurm  to  the  same. 

Tlie  plea  of  former  conviction  on  the  part  of 
Mand  Sullivan  presents  a  different  question. 
As  to  her,  the  evidence  necessary  to  sustain 
a  conviction  under  the  former  Indictment  Is 
not  necessary  to  show  her  guilty  under  the 
present,  since  the  actual  commission  of  the 
larceny  Itself  did  not  involve  her  conduct  as 
a  conspirator  to  perpetrate  that  crime.  There- 
in her  case  differs  from  that  of  Timothy 
Drew,  and  the  only  question  presented  by 
ber  plea  is  whether  one  who  has  been  con- 
victed for  committing  the  crime  that  is  the 
object  of  the  conspiracy  can  also  be  convict- 
ed upon  the  charge  of  conspiring  to  commit 
the  crime.  Th»e  Is  a  diversity  of  opinion 
upon  the  question,  in  the  adjudicated  cases, 
some  of  the  courts  holding  that  if  there  is  a 
conspiracy  to  commit  a  felony,  conspiracy  be- 
ing a  misdemeanor,  if  the  felony  is  commit- 
ted there  can  be  no  conviction  for  the  con- 
sphvcy,  since  it  merged  in  the  felony.  Bish- 
op, hi  his  work  on  Criminal  Law  (section  814) 
qoestlons  the  correctness  of  this  doctrine,  and 
sayg  the  authorities  agree  that  such  rule  is 
not  applicable  where  the  object  of  the  con- 
spiracy is  also  a  misdemeanor.  Under  our 
ftatnte  (Seas.  Laws  1891,  p.  125,  {  2)  the  con- 
qilracy  to  commit  a  felony  is  also  made  a 
felony.  The  doctrine  of  merger,  therefore, 
does  not  apply.  State  ▼.  Mayberry,  48  Me. 
218.  The  act  of  consphracy  and  the  act  of 
committing  the  contemplated  crime  being  dif- 
ferent and  dlBtlnct  offenses,  the  conviction  or 
acqolttal  of  one  cannot  be  pleaded  in  bar  to 
an  Indictment  for  the  other.  State  v.  Sias, 
17  N.  H.  658;  Whltford  v.  State,  24  Tex.  App. 
■«8,  6  8.  W.  537;  Reg.  v.  Button,  11  Adol.  & 
EL  (N.  S.)  929.  The  demurrer  to  the  plea  of 
Hand  Sullivan  was  therefore  properly  sus- 
tahied. 

Before  the  trial  each  of  the  defendants  filed 
a  motion  for  a  separate  trial,  upon  the  ground 
that  there  was  testimony  admissible  against 
«uh  that  was  inadmissible  as  to  any  of  the 
other  defendants,  predicating  such  motions 
npon  the  following  statute:  "Section  1.  When 
two  m  more  defendants  are  Jointly  indicted 
for  any  fdony,  aio^  defendant  against  whom 
there  is  evidence,  which  does  not  relate  to 
the  r^utatlos  of  such  defendant,  and  whicb 


would  be  material  and  admissible  aa  to  such 
defendant,  if  tried  separately,  but  which 
would  be  inadmissible  as  to  any  other  of  said 
Joint  defendants  if  tried  alone,  such  defend- 
ant against  whom  evidence  as  aforesaid,  is 
material  and  admissible,  shall  be  tried  sepa- 
rately. In  all  other  cases,  defendants  Jointly 
Indicted  or  prosecuted,  shall  be  tried  separate- 
ly or  Jointly  in  the  discretion  of  the  court" 
Sees.  Laws  1891,  p.  132.  In  support  of  these 
motions  the  evidence  taken  upon  the  prior 
trial  of  Sullivan  and  Drew  was  presented, 
from  which  evidence  it  appeared  that  state- 
ments made  by  Maud  Sullivan,  as  testified 
to  by  Cora  Cowden  and  other  witnesses,  and 
which  were  admissible  against  her,  if  tried 
separately,  were  Inadmissible  as  against  any 
of  the  other  defendants;  and  the  testimony 
of  the  witness  (3arr,  as  to  statements  made 
to  him  by  Davis  were  admissible  against 
Davis,  If  tried  separately,  but  Inadmissible 
against  the  other  defendants.  In  its  Instruc- 
tions the  court  recognizes  the  fact  that  testi- 
mony had  been  admitted  which  was  admissi- 
ble against  certain  of  the  defendants,  but  in- 
admissible as  to  the  others,  and  sought  to 
limit  the  effect  of  such  testimony  as  to  such 
other  defendants.  The  language  of  this  stat- 
ute Is  iKJSItlve  and  unequivocal,  and  when  a 
case,  as  therein  contemplated,  is  presented,  it 
Is  made  the  duty  of  the  court  to  grant  a  sev- 
erance, as  a  matter  of  right  State  v.  Knight, 
3  Baxt  418;  Willey  v.  State,  22  Tex.  App. 
408,  8  a  W.  570;  Andy  v.  State,  87  Ala.  23, 
6  South.  68.  It  Is  dear  that  the  legislature, 
by  the  enactment.  Intended  to  change  the 
common-law  rule  that  existed  prior  thereto, 
which  left  the  granting  of  separate  trials  to 
defendants  Jointly  indicted  to  the  discretion 
of  the  court.  But  It  is  contended  that  the 
statute  was  not  intended  to  apply  to  cases  of 
conspiracy.  With  this  we  do  not  agree.  We 
regard  the  statute  as  applicable  to  cases  of 
conspiracy,  under  the  well-settled  rule  that, 
after  a  conspiracy  has  been  established  to 
the  satisfaction  of  the  court,  statements  of 
one  of  the  alleged  conspirators  while  carrying 
out  the  common  design  are  admissible,  as  a 
part  of  the  res  gestte,  against  his  co-conspira- 
tors, but  after  the  conspiracy  is  consummat- 
ed the  acts  or  declarations  of  one  are  not  ad- 
missible as  against  others  Jointly  charged.  A 
severance,  therefore,  would  work  no  prejudice 
to  the  people,  since  It  la  a  matter  of  right, 
and  could  be  demanded  only  in  case  the  tes- 
timony was  of  the  latter  character.  That 
conspiracies  are  proper  cases  for  severance, 
see  Casper  v.  State,  47  Wis.  535,  2  N.  W. 
1117;  Watson  v.  State,  16  Lea,  604;  WUley 
V.  State,  supra;  Reg.  t.  Ahearne,'  6  Cox,  Cr. 
Cas.  6.  We  think  this  case  well  Illustrates 
the  wisdom  of  the  statute,  and  thp  Injurious 
results  that  usually  follow  from  the  introduc- 
tion of  testimony  admissible  against  one  de- 
fendant and  inadmissible  as  to  the  others, 
where  such  defendants  are  tried  Jointly,  and 
the  necessity  of  granting  a  severance  upon 
ttM  condltlooa  prescribed  in  the  statute.   We 
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are  unable  to  find,  upon  a  careful  reading  of 
the  evidence,  any  testimony  that  tended  in 
any  degree  to  show  guilt  on  the  part  of  some 
of  the  defendants,  other  than  the  statements 
testified  to  liaye  been  made  by  their  code- 
fendants,  and  admissible  only  as  to  those 
making  them,  and  are  satisfied  that  a  verdict 
of  guilty  against  them  resulted  solely  from 
their  being  tried  Jointly  with  such  other  de- 
fendants. It  follows  that  the  court  erred  in 
refusing  defendants  separate  trials.  For  this 
reason  the  judgment  Is  reversed  and  the 
cause  remanded.     Reversed. 


HELLER  T.  PEOPLE. 

(Supreme  Court  of  Colorado.     Dec.  16,  1895.) 

Criminal  Law— Misconduct  or  ConNssL — Bkxv- 
irps — JcRoiis— Affidavits. 

1.  The  persistent  misconduct  of  the  dis- 
trict attorney  in  making  remarks  calculated  to 
prejudice  the  jui-y  against  defendant  after  ob- 
jection to  such  remarks  were  sustained,  and  the 
jury  directed  to  disregard  them,  is  ground  for 
new  trial. 

2.  Uncontradicted  affidavits,  showing  that 
the  bailifEs,  in  charge  of  the  jury,  allowed  the 
jury  to  separate,  permitted  intoxicants  in  the 
jury  room,  and  engaged  in  an  altercation  with 
a  juror,  and  affidavits  from  three  jurors  that 
one  of  the  bailiffs  endeavored  by  argument  to 
procure  a  verdict  of  guilty,  which  latter  affida- 
vits were  denied  only  by  the  bailiffs  and  the 
statements  of  other  jurors  that  they  heard  no 
such  argument,  are  sufficient  to  require  a  new 
trial. 

3.  Misconduct  of  the  jury  cannot  be  shown 
by  jurors'  affidavits,  though  they  may  be  re- 
ceived to  show  misconduct  of  third  pfsrsons. 

Error  to  court  of  appeals. 

David  Heller  was  convicted  of  embezzle- 
ment. The  judgment  of  the  district  court 
was  affirmed  by  the  court  of  appeals  (31 
Pac.  773,  2  Colo.  App.  459),  and  defendant 
brings  error.    Reversed. 

Plaintiff  in  error  was  indicted  at  the  Jan- 
uary, A.  D.  1890,  term  of  the  district  court 
of  Arapahoe  county  for  the  crime  of  embez- 
zlement The  indictment  contains  four 
counts.  In  the  first  count— this  being  the 
one  upon  which  the  defendant  was  convicted 
and  sentenced— he  is  charged  with  being  the 
financial  agent  of  one  Caroline  Splndler  for 
the  purpose,  among  other  things,  of  borrow- 
ing and  loaning  money;  and  that  while  such 
financial  agent,  and  by  the  virtue  of  his 
agency  and  the  confidential  relaticm  existing 
between  him  and  Caroline  Splndler,  he  re- 
ceived from  her  and  took  into  his  charge  and 
possession  a  certain  promissory  note  of  the 
value  of  fl,2(X);  and  did  then  and  there,  con- 
trary to  the  confidence  and  trust  in  him  re- 
posed by  his  said  principal,  as  aforesaid, 
withdraw  himself  from  his  principal,  and  go 
away  with  said  note,  and  did  then  and  there 
unlawfully  and  feloniously  convert  the  same 
to  his  own  use,  with  the  felonious  Intent  to 
steal  the  same,  etc.  It  is  unnecessary  to  set 
forth  the  remaining  counts  in  the  indictment 
Upon  this  Indictment  a  trial  was  first  had  at 
the  September,  A.  D.  1890,  term  of  the  dis- 


trict court  of  Arapahoe  county.  As  a  result 
of  this  trial  the  jury  disagreed.  The  defend- 
ant was  again  put  upon  trial  at  the  January, 
A.  D.  1891,  term  of  the  court  This  second 
trial  resulted  in  a  general  verdict  of  guilty 
upon  the  three  counts  of  the  indictment. 
The  defendant,  however,  was  sentenced  only 
upon  the  first  count  To  reverse  the  Judg- 
ment of  the  district  court  the  case  was 
brought  into  the  court  of  appeals  upon  writ 
of  error,  where,  however,  the  Judgment  of 
the  district  court  was  affirmed.  See  Heller 
V.  People,  2  Colo.  App.  459,  31  Pac.  773.  To 
reverse  the  Judgment  of  the  court  of  appeals 
a  writ  of  error  was  sued  out  from  this  court 
After  an  examination  of  the  record,  this  writ 
of  error  was  made  a  supersedeas. 

At  the  trial  the  defendant  ofTered  himself 
as  a  witness  in  his  own  behalf.  On  his 
cross-examination  counsel  for  the  state  pro- 
pounded this  question  to  him:  "Now,  Mr. 
Heller,  were  you  not  convicted  last  mouth 
before  Judge  Decker?  The  Defendant's  At- 
torney: The  Jury  disagreed.  Counsel  for  the 
State:  He  was  standing  in  hock  here  three 
or  four  days."  This  language  of  the  prose- 
cuting attorney  was  objected  to,  the  objec- 
tion sustained,  and  the  remarks  withdrawn 
from  the  consideration  of  the  Jury.  At  an- 
other time,  while  this  witness  was  being  ex- 
amined, counsel  for  the  state  said  to  him: 
"I  desire  now  to  caution  this  man  Heller  to 
answer  the  questions,  and  not  interject  stuff 
that  Is  not  testimony."  Again,  on  the  cross- 
examination  of  defendant,  the  prosecuting 
attorney  addressed  him  as  Mr.  Splndler.  Tbe 
defendant  answered,  "Heller  is  my  name," 
to  which  the  prosecuting  attorney  respond- 
ed, "I  beg  your  pardon  for  calling  you  by  the 
name  of  a  gentleman."  At  another  time  this 
question  was  propounded  to  him:  "After 
you  paid  the  note,  you  had  Mr.  Tesch  bring 
attachment  proceedings  against  the  Windsor 
Exchange  for  the  purpose  of  freezing  Mr. 
Splndler  out,  didn't  you?"  And  when  an  ob^ 
Jectlon  to  this  question  was  sustained  tbe 
private  counsel  employed  to  assist  in '  the 
prosecution  made  this  statement  in  the  pres- 
ence of  the  Jury:  "We  propose  to  show  bor- 
rowed on  this  $556,  $300  from  Mr.  Tesch,  and 
before  the  matter  bad  ever  been  assigned 
back.  We  propose  to  prove  by  this  man 
that  he  used  Tcsch's  name  without  Tesch's 
consent,  and  that,  taking  advantage  of  the 
situation  of  affairs,  we  propose  to  prove  by 
this  witness  that  he  then  had  an  attachment 
levied  upon  the  Windsor  Exchange,  so  as  to 
make  this  Anheuser-Busch  Brewing  Associa- 
tion mortgage  fall  due,  thereby  destroying 
the  $1,700,  while  he  was  agent  for  Splndler, 
that  Splndler  had  upon  that;  and  we  pro- 
I)ose  to  go  further,  and  follow  It  up  by  other 
testimony  for  tbe  purpose  of  explaining  that 
Item  there." 

Isadore  Heller,  a  son  of  the  defendant,  was 
offered  as  a  witness,  and  gave  Important  evi- 
dence for  the  defendant.  When  another  wit- 
ness was  upon  the  stand  It  was  attempted  to 
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be  shown  by  tbia  witness  that  the  defend- 
ant's son  had  failed  in  business  in  LeadviUe. 
Objected  to  by  the  defendant.  "Q.  Ton  were 
there  when  he  failed,  wasn't  yoa?  (Objected 
to,  as  immaterial  and  incMnpetent  Objec- 
tion oyermled,  and  the  defendant  excepted.) 
Q.  Now,  do  yoa  know  of  his  failure?  (We 
object,  for  the  reason  last  stated,  regarding 
all  of  this  eyidence  regandlng  Isadore  Heller. 
Objection  oTerroled,  and  the  defendant  ex- 
cepted.) A.  I  don't  know  anything  about 
Ur.  Heller's  failure.  I  was  not  there  at  the 
time  he  faUed." 

Misconduct  on  the  jiart  of  the  bailiffs  in 
charge  of  the  jniy,  and  misconduct  of  some 
tt  the  jurors  as  w^,  was  called  to  the  atten- 
tion of  the  trial  court  by  affidavits  filed  in 
support  of  a  motion  for  a  new  trial.  The 
misconduct  alleged  in  these  affidavits  consist- 
ed in  the  following  acts:  First  Allowing  the 
jury  to  separate.  In  violation  of  the  instruc- 
tions of  the  coint.  and  permitting  jurors  to 
enter  a  saloon,  and  drink  at  a  public  bar. 
Second.  Tbe  Introduction  of  bottles  at  whisky 
Into  the  jury  room  for  the  use  of  the  jurors. 
Third.  Talking  with  jurors  for  the  purpose 
of  Influencing  their  verdict  against  the  de- 
fendant. Fourth.  Taking  a  juror  into  a  side 
nxHn,  and  there  engaging  In  a  personal  quar- 
rel with  him,  using  violent  and  abusive  lan- 
guage to  tbe  juror,  so  that  other  members  of 
the  juty  were  obliged  to  interfere  to  prevent 
a  breach  of  the  peace  fifth.  Calling  atten- 
tion to  a  supposed  natural  infirmity  of  one 
<tf  defendant's  counsel,  and  saying  to  the 
Juty  that  he  had  no  case. 

One  of  the  affidavits  filed  in  suppurt  of  a 
motion  for  a  new  trial  is  as  follows:  "State 
of  Oolorado,  County  <it  Arapahoe— es. :  Thomp- 
son Dougan,  being  first  duly  sworn,  on  oath 
says:  That  he  was  a  member  of  the  jury  in 
the  above-entitled  cause  at  the  present  term 
of  this  court  That  after  the  jury  was  sworn 
and  Impaneled  to  try«the  issuets  in  said  cause, 
and  on  several  occasions,  bottles  of  whisky 
were  brought  into  the  jury  room,  and  drank 
by  the  jury;  and  on  one  occasion  every  juror 
partook  of  said  whisky.  That  on  one  occa- 
sbm  a  Juror  remarked  to  the  ocAored  bailiff 
In  charge  ot  said  Jury,  'How  would  it  do  to 
send  down  a  pitcher  or  a  Jug  for  whlskyf 
to  which  the  said  baUlff  replied:  'That  Is 
your  own  business.  I  am  supposed  to  be 
dead.  I  am  in  the  background.'  That  said 
jniy  was  fed  at  Mrs.  Oiven's  restaurant, 
near  the  St  James  Hotel,  on  Curtis  street 
dnring  tbelr  entire  service,  and  frequently, 
when  so  at  meals,  the  Jurors  would  separate 
and  go  into  tbe  bar  <q;ienlng  out  of  the  dln- 
hig  room,  and  drink  alcoholic  drinks.  That 
on  one  occasion,  when  sitting  at  the  table 
and  waiting  for  dinner,  Mr.  Stone,  tbe  bailiff 
in  charge  of  the  jury,  remarked:  'Gentlemen, 
dim't  Taylor  make  yoa  aide?  Just  wait  until 
he  gets  started.  He  will  whine  and  cry 
around,  and  cant  present  a  case.  He  has  no 
ability  as  a  lawyer.  He  reads  In  a  monotone. 
That  old  fellow  Belief  has  no  case.'    That 


'he  has  been  tried  twice,  and  found  guilty. 
Taylor,  before  he  gets  through  with  it,  will 
get  down  and  cry,  and  you  will  get  sick  of 
him.  Just  wait,  when  Ward  gets  up;  he  can 
present  a  case  like  an  attorney,  and  you  can 
see  tbroagh  it'  That  the  above  and  like  re- 
marlu  were  made  not  only  at  the  table,  but 
privately  by  said  bailiff  to  afilant  when  walk- 
ing along  on  the  street  That  the  colored 
bailiff,  on  Saturday  evening  and  on  Sunday, 
shaved  the  different  members  of  the  Jury 
Saturday  night  and  Sunday  morning;  some 
in  the  room  and  some  he  would  take  into 
the  hall,  away  from  the  rest  of  the  jury,  in 
doing  so.  That  said  bailiff  took  said  affiant 
to  task  for  his  words  and  oplnicms  in  dis- 
cussing the  case  in  the  jury  room,  and  went 
so  t&t  as  to  t^  affiant  be  lied  in  bis  state- 
bients  in  relation  thereto,  and  created  so 
much  disturbance  that  other  Jurors  Interfered 
to  avoid  further  trouble.  That  the  conduct 
of  tbe  said  bailiff  Stme  and  tbe  said  col- 
ored baUlff  became  so  notorious  and  offensive 
in  making  remarks  and  statements  and  in- 
terfering with  the  deliberations  of  tbe  Jury 
while  said  case  was  in  progress.  In  order  to 
prejudice  the  minds  of  the  Jury,  in  such  fre- 
quency and  to  such  an  extent  that  affiant 
became  disgusted,  and  threatened  to  report 
the  matter  to  the  court  in  regard  to  their  said 
conduct  That  said  colored  bailiff,  becoming 
aware  of  affiant's'  intention  of  reporting  said 
matters  and  things  to  tbe  court,  interfered, 
and  tried  to  raise  a  prejudice  between  the 
members  of  the  jury,  and  came  to  affiant 
and  said,  if  affiant  did  so  he  would  be  sorry 
for  it,  and  would  nevw  do  It  again.  Thomp- 
aaa  Dougan."  Affidavits  of  like  tenw  and 
effect  wece  procured  from  two  other  Jurors, 
and  placed  on  file,  and  quite  a  number  of 
counter  affidavits  wwe  filed  on  the  part  of 
the  state  The  mottm  was  overruled,  and 
the  prisoner  sentenced  i^on  the  first  count 
of  the  misccmduct 

W.  S.  Decker,  T.  J.  O'Donnell,  and  Osbom 
&  Taylor,  for  plaintiff  in  error.  Joseph  H. 
Maupin,  for  the  People. 

HAYT,  Q.  J.  (after  stating  tbe  facts).  As 
there  are  70  errors  assigned  to  tbe  rulings  of 
the  district  court,  nearly  all  of  which  assign- 
ments of  error  are  absolutely  without  merit 
and  are  abandoned  in  this  court,  it  should 
not  be  a  matter  of  surprise  that  the  court  of 
appeals,  in  its  opinion  as  filed,  gave  but 
sUght  consideration  to  matters  to  which  our 
attention  has  been  particularly  invited,  and 
which  we  think  necessitate  a  reversal  of  tbe 
Judgment  of  both  the  court  of  appeals  and 
the  district  court  In  so  far  as  the  errors 
assigned  are  discussed  at  length  by  the 
court  of  appeals,  we  are  entirely  satisfied 
with  that  discussion,  and  shall  not  attempt 
to  review  such  errors.  Our  consideration 
will  be  given  entirely  to  such,  errors  as  re- 
late to  the  misconduct  of  counsel  for  the 
state  during  the  trial,  and  to  tbe  misconduct 
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of  the  bailiffs  In  charge  of  the  jnry.  Allud- 
ing to  the  misconduct  of  connsel  represent- 
ing the  state,  the  court  of  appeals  nses  this 
language:  "We  admit  that  the  remarks  In- 
corporated Into  the  record  as  having  been 
uttered  by  the  prosecuting  attorney  were 
highly  Improper  and  unwarranted,  hot,  In 
the  face  of  the  fact  that  the  record  shows 
that  objections  were  Interposed  by  coonsel 
for  defendant,  and  that  those  objections 
were  sustained,  and  the  remarks  eliminat- 
ed, and  connsel  cautioned  by  the  court  to  re- 
frain from  further  comments  of  that  nature, 
that  the  defendant  secured  through  the  court 
a  correction  of  this  misconduct;  and  we  are 
warranted  In  assuming  that.  In  Tlew  of  the 
action  of  the  court,  that  the  jury  w»e  not 
Influenced  or  prejudiced  against  the  defend- 
ant by  the  course  pursued  by  counsel  for 
the  prosecution."  We  cannot  agree  with 
that  court  in  the  conclusion  that  the  error 
was  corrected  by  the  district  conrt,  or  that 
the  defendant's  case  was  not  prejudiced  by 
the  Improper  conduct  alluded  to;  for  while 
It  Is  true  that,  as  often  as  appealed  to,  the 
court  sustained  the  defendant's  objection  to 
the  unwarranted  statements  and  Improper 
Insinuations  of  the  district  attorney,  it  la 
equally  true  that  the  action  of  the  court  was 
had  In  such  a  manner  as  to  have  no  effect 
upon  the  district  attorney,,  who  persisted  in 
the  improper  conduct  the  same  as  before. 
The  court  does  not  seem  to  have  made  any 
attempt  to  punish  connsel  In  any  way  for 
Uiese  Improprieties,  or  to  have  reprimand- 
ed him  for  his  unprofessional  conduct.  In 
this  connection  the  language  of  this  court  in 
the  case  of  ftnlth  t.  People,  8  Colo.  457,  8 
Pac.  820,  Is  directly  in  point:  "The  criticism 
on  the  action  of  the  court  Is  that  the  judge 
failed  to  assert  and  maintain  the  authority 
and  dignity  of  the  court,  by  reason  whereof 
a  prisoner  upon  trial  was  prejudiced.  The 
law  places  at  the  command  of  ail  judicial 
tribunals  ample  power  and  means  to  enforce 
obedience  to  their  lawful  orders  in  such 
cases  by  the  way  of  fines,  and,  If  necessary. 
Imprisonment  It  Is  the  duty  of  courts  to 
require  their  proceedings  to  be  conducted 
according  to  the  rules  of  law,  and  to  protect 
the  rights  of  litigants.  That  the  proceedings 
in  this  Instance  were  defective  in  the  es- 
sentials mentioned  is  fully  shown  by  the  rec- 
ord. We  are  further  of  opinion  that  the  er- 
rors complained  of  were  not  cured,  for  which 
reasons  the  Judgment  must  be  reversed,  and 
the  cause  remanded."  So,  In  this  case,  we 
think  that  the  covert  Insinuations  as  well 
as  the  direct  attacks  made  by  the  district 
attorney  upon  the  defendant  were  well  cal- 
culated to  prejudice  the  jury  against  him. 
Added  to  this,  we  have  the  offer  on  the  part 
of  the  assistant  district  attorney  to  prove 
a  crime  against  the  defendant  other  than 
the  one  for  which  he  was  upon  trial.  An 
objection  to  this  offer  of  proof  was  properly 
sustained  by  the  trial  conrt.  The  offer,  how- 
ever, becomes  important  for  the  pOQKwe  «t 


showing  the  extent  to  which  the  seal  of 
connsel  carried  them  in  this  prosecution.  In 
the  light  of  this  record  we  cannot  say  that 
the  improper  conduct  of  the  district  attor- 
ney did  not  have  much  to  do  in  influencing 
the  Jury  against  the  defendant.  This  un- 
doubtedly was  the  effect  desired,  but  wheth- 
er it  had  such  effect  or  not  it  is  unnecessary 
to  determine.  It  is  sufficient  for  us  to  know 
that  it  might  have  been  the  means  of  pro- 
curing a  verdict  of  goll^,  and  for  this  mis- 
conduct of  connsel  alone  the  defendant 
should  be  awarded  a  new  trial. 

The  alleged  misconduct  of  the  bailiffs  la 
charge  of  the  jury  is,  bowevet,  a  matter  that 
we  cannot  overlook.  These  officers  in  the 
disregard  of  their  sworn  duty,  and  in  viola- 
tion of  the  Instructions  of  the  court,  alloweA 
the  jury  to  separate,  permitted  intoxlcanta 
In  the  jury  room,  and  engaged  in  conversa- 
tions with  members  of  the  jury,  which  re- 
sulted In  an  altercation,  so  that  a  breadi  of 
the  peace  was  narrowly  averted.  These  are' 
matters  about  which  there  Is  no  conflict  up- 
on the  aflldavlts  filed.  Added  to  this,  w» 
have  the  affidavits  of  three  jurors  to  the  ef- 
fect that  one  of  the  bailiffs  endeavored  by 
argument  and  denunciation  to  procure  a  ver- 
dict of  guilty;  this  officer  going  so  flir  as  to 
call  atention  to  some  supposed  natural  de- 
fect in  one  of  the  attorneys  for  the  defense. 
It  may  be  said,  however,  that  these  mattes 
last  mentioned  are  denied.  By  whom?  First, 
by  the  officer  charged  with  the  Improper 
conduct;  second,  by  the  negative  statement 
of  other  jurors  to  the  effect  that  they  heard 
nothing  of  the  kind.  This  Is  a  matter  that 
was  presented  to  the  district  court  entirely 
upon  affidavits  filed,  and  not  upon  oral  tes- 
timony, and  for  this  reason  this  conrt  is  as 
well  qualified  to  judge  as  to  the  weight  that 
should  be  attached  to  the  several  affidavits 
as  the  court  below;  and,  taking  Into  con- 
sideration the  fact  thtft  the  misconduct  of 
the  bailiffs  in  other  respects  Is  admitted,  and 
that  these  additional  irregularities  are  made 
to  appear  by  the  positive  affidavits  of  three 
of  the  jurors,  we  are  of  the  opinion  that 
the  further  misconduct  of  the  bailiffs  is  e»> 
tabllshed  by  the  weight  of  evidence. 

We  cannot  consider  the  alleged  misconduct 
of  the  Jury,  for  the  reason  that  the  same  la- 
only  brought  to  the  attention  of  the  court 
by  the  affidavits  of  membera  of  the  Jury; 
and  it  Is  well  settied  that  such  affidavits 
cannot  be  received  for  the  purpose  of  show- 
ing misconduct  on  the  part  of  the  jury,  al- 
though, by  the  weight  of  modem  authority, 
the  affidavits  of  Jurors  may  be  received  for 
the  purpose  of  showing  misconduct  on  the 
part  of  bailiffs  and  other  third  parties. 
Proff.  Jury,  {  408;   Thomp.  &  M.  Jur.  |  449. 

The  defendant  had  been  transacting  busi- 
ness with  and  for  Caroline  Splndler  fbr  a 
long  time  prior  to  the  transaction  which 
formed  the  basis  of  this  information.  He 
Claimed  that  she,  being  Indebted  to  him  at 
the  time,  requested  film  to  sell  or  hypothe- 
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cate  the  11,200  note,  and  from  the  proceeds 
thereof  to  pay  this  indebtednetss.  This  Mrs. 
SplDdler  denies.  The  evidence  is  very  con- 
flicting. It  was  the  province  of  the  jury  to 
decide  upon  this  conflict;  and  what  influ- 
ence  tlie  Improper  conduct  of  the  officers  of 
the  court,  the  district  attorney,  and  the  ball- 
liTs  may  have  had  upon  the  Jnry  no  human 
being  can  say  with  certainty;  but  of  one 
thing  we  feel  there  is  no  doubt,  and  that  Is 
that  the  defendant  did  not  have  a  fair  trial, 
and  for  this  reason  the  Judgment  wUl  be  i»- 
versed.    Beversed. 


OLD  et  al.  v.  KEENER  et  aL 
(Snpreme  Court  of  Colorado.     Dec.  18,  1806.) 

SSOOBD— ABSBXOB  OV  EtIDEKOB — DlMAGBS. 

1.  The  evidence  on  an  iaaue  aa  to  whether 
ft  ditch  was  located  upon  Uie  atrip  of  land  which 
was  conveyed  for  that  purpose  cannot  be  con- 
sidered on  appeal,  where  the  exhibits  sought  to 
be  introduce  were  omitted  from  the  abstract, 
and  particularly  aa  the  map  and  survey  show- 
ing  the  present  location  of  the  ditch,  and  intro- 
dnced  in  evidence,  were  omitted  from  the  bill 
of  exceptions. 

2.  On  an  issue  aa  to  the  damages  sustained 
br  reason  of  defendant's  negligent  maintenance 
of  a  ditch  running  over  plamtiff's  land,  a  ques- 
tion sa  to  how  much  the  property  was  dam- 
af»d  in  conaeqoenoe  of  the  condition  of  the 
ditch  was  improper,  as  calling  for  an  opinion  on 
the  ultimate  fact  to  be  tried  by  the  jury. 

3.  Where  plaintiff  had  granted,  and  defend- 
ant paid  for,  the  right  to  construct  a  ditch  over 
{daintiff's  land,  a  question  as  to  what  would  be 
the  valne  of  the  land  without  the  ditch  was  im- 
proper, on  an  issue  as  to  the  damages  sustain- 
ed by  the  negligent  maintenance  of  the  ditch. 

Error  to  district  conrt,  Arapahoe  county. 

Action  by  Robert  O.  Old  and  another 
agahist  Frederick  A.  Keener  and  others  to  re- 
cover for  the  negligent  maintenance  of  a 
ditch  running  over  plaintiffs'  land.  From  the 
judgment  rendered,  plaintiffs  bring  enor. 
Affirmed. 

Edwin  H.  Park,  for  plaintiffs  in  error. 
Benedict  &  Phelps  and  Waybright  &  Betts, 
for  defendants  in  error. 

OODDAKD,  J.  On  the  22d  day  of  March, 
1883,  the  plaintiffs  in  error,  for  the  consid- 
eration of  $50,  conveyed  to  defendant  Keener 
the  following  described  piece  of  land:  "A 
strip  at  ground  sixteen  and  one-half  (16^ 
teet  In  width  through  the  eighty-acre  tract 
described  as  follows:  The  south  half  (V^  of 
the  southeast  quarter  G4)  of  section  fifteen 
(1(9,  township  four  (4)  sontb,  range  sixty-nine 
(66)  west,"  etc.,— "for  the  purpose  of  a  ditch 
for  conveying  water  through  and  across  the 
said  eighty-acre  tract;  said  strip  of  ground 
to  be  used  for  such  purpose,  and  none  other; 
and,  should  said  strip  be  used  for  other  irar- 
poses  than  is  needful  to  the  convenient  use 
of  said  ditcl],  the  title  thereto,  hereby  con- 
veyed. Is  to  revert  to  said  party  of  the  first 
part;  *  •  *  said  strip  of  land  being  more 
particularly  described  as  follows,  being 
eight  feat  and  tbras  inchai  (8  feet  and  8 


Inches)  In  width  along  and  on  each  side  of  s 
line  running  and  described  as  follows:  Be- 
ginning at  or  near  the  nortiiwest  comer  of 
said  eighty-acre  tract  above  described,  run- 
ning thence  southeasterly,  by  most  conven- 
ient route,  for  twelve  hundred  (1,200)  feet, 
more  or  less,  to  the  center  of  the  natural  gul- 
ly or  gulch  mnnlng  through  said  tract 
known  as  "Wier's  Qulch'^  thence  down  along 
the  center  of  said  gulch,  following  the  mean- 
derings  thereof.  In  an  easterly  and  north- 
easterly direction,  for  nineteen  hundred 
(1,900)  feet,  more  or  less,  to  a  point  on  the 
east  side  line  of  said  section  fifteen  (15),  at 
or  near  the  northeast  comer  of  said  eighty- 
acre  tract"  Ever  since  the  date  of  this  con- 
veyance, Keener,  and,  during  a  part  ot  this 
time,  the  other  defendants  in  error,  have 
conveyed  water  over  the  80-acre  tract  de- 
scribed, by  means  of  a  channel  originally 
made  by  plowing  one  or  two  furrows,  but 
greatly  enlarged  by  erosion  caused  by  the 
flow  of  water  therein.  On  the  7th  day  of  An- 
gost,  1801,  plaintiffs  in  error  Instituted  this 
action  to  recover  for  injuries  which  they  al- 
lege have  been  caused  by  the  negligent  and 
improper  manner  in  which  the  defendants  In 
error  have  operated  the  ditch,  ae  water 
course,  and,  in  addition  thereto,  ask  that  the 
deed  above  mentioned  be  canceled.  Trial 
was  had  to  the  court,  judgment  rendered  for 
the  sum  of  $76  in  favor  of  plaintiffs  in  error, 
and  the  other  relief  prayed  for  denied. 
Plaintiffs  brlp^  the  case  here  on  error. 

It  appears  from  the  evidence  that  the  Wa- 
ts' conveyed  through  this  channel,  by  rea- 
son of  the  quantity  and  rapidity  of  its  flow, 
has  in  some  places  cut  the  channel  to  the- 
depth  of  five  or  six  feet,  and  has  widened  it 
iB  some  places  so  that  It  mcroaehes  upon 
the  adjoining  land  of  plaintiffs  in  error. 
Th^  seek  to  recover  damages  on  account  of 
both  of  these  results.  In  other  words,  they 
claim  the  right  to  recover  for  the  washing 
away  of  the  soil  within  the  16%  feet  claimed 
by  defendants  in  error,  as  well  as  for  the  en- 
croachment of  the  ditch  on  the  land  outside- 
of  such  strip;  predicating  this  right  upon  the- 
claim  that  the  ditch  was  not  located  upon 
the  strip  of  land  described  in  the  deed,  but 
rans  over  oth«  portions  of  the  80-acre  ttact 
oataide  of  it  If,  after  an  acquiescence  of 
upwards  of  eight  years  in  the  location  of  the 
ditch  as  originally  made  by  their  grantee, 
seemingly  in  conformity  with  the  description 
in  the  deed,  they  may  be  allowed  to  show 
that  it  is  not  upon  the  strip  of  land  conveyed, 
suffice  it  to  say  that  neither  their  allegations 
ncxr  proofs  sustain  their  contention.  The  ex- 
hlUts  sought  to  be  introduced  in  support  Of 
this  claim  are  entirely  omitted  from  the  ab- 
stract of  record,  and  not  before  us  for  con- 
sideration; but,  if  they  were,  we  would  stilt 
be  powerless  to  review  the  finding  of  the- 
coart  in  this  particular,  since  a  very  material 
portion  of  the  evidence  introduced  upon  the- 
qnestlon  as  to  whether  or  not  the  ditch,  as 
coostmcted  axid  operated,  was  upon  the  strip 
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of  land  described  in  the  deed,  Is  omitted  from 
the  blU  of  exceptions.  While  Exhibit  4  Is  be- 
fore us,  which  it  is  claimed  shows  the  line 
of  the  ditch  as  originally  contemplated  by  the 
parties,  and  conveyed  by  the  description  In 
the  deed,  the  map  and  survey  of  the  witness 
O'Brien,  showing  its  actual  location,  intro- 
duced upon  the  trial,  is  omitted  from  the  bill 
of  exceptions;  and  we  are  therefore  unable 
to  determine  the  weight  of  the  evidence  upon 
this  point,  and  must  assume  that  the  court 
below  correctly  held  that  plaintiffs  In  error 
could  recover  only  for  the  damages  to  the 
land  lying  outside  of  the  limlta  of  the  strip. 
And  its  finding  as  to  the  amount  of  such 
damage,  based  as  it  Is  upon  conflicting  evi- 
dence, is  conclusive  upon  us,  and,  unless 
some  error  Intervened  upon  the  trial  prejudi- 
cial to  the  plaintiffs'  rights,  Its  Judgment 
must  be  upheld. 

The  assignments  from  No.  8  to  Na  16,  In- 
clusive, attempt  to  present  such  errors  by  a 
general  statement  that  the  court  eired  in  re- 
fusing to  allow  plaintiffs  in  error  to  show 
certain  matters,  without  specifying  or  point- 
ing out  the  alleged  erroneous  action  of  the 
court,  or  referring  to  the  testimony  rejected, 
where  it  may  be  found  in  the  record,  or  the 
name  of  the  witness  by  whom  the  proof  was 
sought  to  be  made.  Under  rule  No.  11,  we 
would  be  Justified  In  Ignoring  these  assign- 
ments altogether,  but,  since  they  challenge 
the  correctness  of  the  rulings  of  the  trial 
court  upon  propositions  of  law  that  are  too 
well  settled  to  admit  of  discussion,  we  have 
searched  the  record  to  ascertain  whether  it 
is  true  that  the  court  made  such  erroneous 
rulings  as  are  alleged  In  the  assignments; 
and,  from  our  examination,  we  are  satisfied 
that  the  various  rulings  complained  of  are 
unobjectionable,  and  not  open  to  the  criti- 
cisms made  by  counsel  for  plaintiffs  In  error. 
We  notice,  as  being  the  most  Important,  the 
errors  predicated  upon  the  tenth,  eleventh, 
and  twelfth  aadgnments,  to  the  effect  that 
the  court  erred  in  not  allowing  plaintiffs  to 
show  what  damages  their  land  had  sustain- 
ed by  reason  of  the  ditch  being  In  its  pres«it 
condition,  and  not  maintained  as  a  proper 
ditch,  and  in  refusing  to  allow  them  to  show, 
by  the  proper  rule,  what  damages  they  had 
sustained.  All  that  the  record  shows  upon 
this  point  Is  the  following:  Upon  the  exam- 
ination of  Salkeld  Smith,  a  witness  ttx  plain- 
tiffs, these  questions  were  asked,  and  an  ob- 
jection thereto  sustained:  "Q.  How  much 
has  that  ditch  damaged  that  property,  by  vir- 
tue of  its  being  In  its  present  condlti(»i,  and 
not  being  maintained  as  a  proper  ditch?" 
And  further  on:  "Q.  What  would  be  the 
value  of  that  forty  acres  without  that  ditch 
upon  it?  *  *  *  The  Court:  That  Is,  these 
two  rods  wide  you  are  speaking  of  now? 
Mr.  Park:  As  to  the  whole  forty  acres." 
The  first  question  was  objectionable  because 
it  called  for  the  opinion  of  the  witness  upon 
the  ultimate  fact  to  be  tried  by  the  Jury. 
TiM  second  question  was  objectionable  for 


the  same  reason,  and  for  the  further  reasoa 
that  it  was  an  attempt  to  show  the  value  of 
the  land,  with  or  without  the  ditch,  notwith- 
standing the  right  to  build  and  iterate  th<> 
ditch  had  been  granted  and  paid  for.  We  find 
no  instance  in  the  record  where  the  court  re- 
fused to  allow  any  proper  evidence  as  to  the 
damages  occasioned  by  the  manner  in  which 
the  ditch  was  kept  and  operated,  or  any  de- 
nial of  the  proper  measure  of  damages  in  such 
a  case;  but,  on  the  other  hand,  evidence  was 
admitted  to  show  the  extent  of  the  damage 
to  plaintiffs'  adjoining  land  occasioned  by 
the  failure  on  the  pert  of  defendants  in  error 
to  keep  their  ditch  In  proper  repair.  The  pro- 
visions of  the  irrigation  statute  cited  by 
counsel  for  plaintiffs  in  error  as  sustaining 
their  contention  were  given  their  full  force 
and  effect,  in  so  far  as  they  were  applicable 
to  this  case,  and  the  court  recognized  that 
the  duty  was  incumbent  upon  defendants  in 
error  to  keep  the  ditch  in  repair,  and  their 
liability  to  parties  who  might  be  damaged  by 
reason  of  their  neglect  to  do  so.  In  other  re- 
spects these  provisions  have  no  application 
under  the  facts  in  this  case. 

Without  dlscnsslng  In  detail  the  other  as- 
signments, It  Is  sufficient  to  say  that  we  find 
them  equally  groundless.  The  JudgmMit  of 
the  district  court  will  be  affirmed.    Affirmed. 


PHOPIiB  ex  rel.  DARLBT  v.  OARR  et  al. 

(Supreme  Court  of  Colorado.     Dec  4,  1S85.) 
Attobnet  and  Client— Admissioh  to  Bab — Kx- 

AMIXATIOX— AUTBOBITT  OF  EXAMINIKO  COMMIT- 
TEE—DSLBOATIOM  OP  EXAMINIHO  POWEB. 

1.  The  committee  appointed  by  the  supreme 
court  to  conduct  the  examination  of  apidlcants 
for  admission  to  the  bar  may  require  the  cer- 
tificate, required  by  the  statute  to  be  signed  by 
one  or  more  reputable  counselors  at  law,  and 
to  state  that  the  applicant  had  been  engaged  in 
the  study  of  law  for  two  or  more  consecutive 
years  prior  to  the  application,  to  be  filed  with 
such  committee  before  an  examination. 

2.  A  petition  for  a  rule  aninst  members  of 
the  committee  ap^lnted  by  the  supreme  court 
for  the  examination  of  applicants  for  admis- 
sion to  the  bar,  to  show  cause  why  they  should 
not  examine  petitioner,  and  issne  a  certificate 
to  him,  must  show  that  petitioner  obtained  a 
certificate  from  one  or  more  reputable  coansel- 
ors  at  law,  stating  that  he  had  been  engaged  in 
the  study  of  law  for  two  or  more  consecutive 
years  prior  to  making  application,  as  required 
by  statute. 

3.  The  committee  appointed  by  the  supreme 
court  to  examine  applicants  for  admission  to  the 
bar,  and  issue  certificates,  has  no  aathori<7  to 
adopt  the  markings  of  the  faculty  of  the  state 
university  in  examinations  conducted,  without 
participation  of  the  majority  of  the  members  of 
the  committee,  as  a  determination  of  the  right 
to  a  license  to  practice. 

Petition  by  Ward  Dariey  for  a  rale  against 
Byron  L.  Carr  and  another,  members  of  the 
standing  committee  for  the  examination  of 
applicants  for  admission  to  the  bar,  to  ebnw 
cause  why  such  committee  should  not  ex- 
amine petitioner.  Petition  dismissed,  and 
rule  discharged. 

The  relator,  Ward  Dariey,  is  a  dtlzen  ot 
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Colondo,  and  a  resident  of  Bonlder  county. 
In  the  Eighth  Judicial  dlBtrlct  of  this  state. 
The  two  tespondenta,  Byron  L.  Carr  and 
John  n.  Wells,  together  with  Alpheus 
Wright,  ccmstltnte  the  standing  committee 
of  said  Judicial  district  appointed  by  this 
court,  under  the  statnte,  to  examine  appli- 
cants for  admission  to  the  bar.  For  two 
years  the  relator  had  been  Irregularly  pursu- 
ing his  studies  at  the  law  department  of  the 
state  unirerslty  at  Boulder;  and  in  May, 
1896,  along  with  other  members  of  the  senior 
class  who  were  candidates  for  graduation,  he 
presented  himself  for  the  final  examinations 
prescribed  by  the  faculty  of  that  department 
as  necessary  to  be  passed  as  a  condition 
precedent  to  the  conferring  of  degrees.  It 
appears  that  in  18M  these  respondents,  after 
carefully  examining  the  course  of  study  out- 
lined by  said  law  school,  and  the  character  of 
the  questlonB  propounded  to  the  students  for 
final  examination,  had  agreed  between  them- 
selves  (to  which  agreement,  however,  Mr. 
Wright  was  not  a  party)  to  adopt  such  final 
examination  of  the  faculty  as  their  own,  al- 
though it  was  the  exi>ectati(m  that  at  least 
one  of  tv.f  committee  should  be  present  to 
take  part  in  the  oral  examination  at  the  close 
of  the  school  year.  As  a  part  of  such  ar- 
rangement, these  respondents  also  agreed 
that  they  would  give  certificates  to  those  stu- 
dents who  passed  the  examination  prescribed 
by  the  faculty,  and  withhold  certificates  from 
such  as  failed.  Pursuant  to  this  agreement, 
in  1894,  the  entire  committee  conducted  an 
oral  examination  of  the  students  of  the  senior 
class  of  that  year,  and  likewise  examined  the 
answers  of  the  students  to  the  written  ques- 
tions of  the  faculty,  ant}  awarded  certifi- 
cates to  such  of  them  as  successfully  passed. 
Just  before  the  senior  class  of  1895  was  to 
begin  the  final  examination  under  the  direc- 
tion of  the  faculty,  the  respondent  Wells  was 
requested  by  a  member  of  the  class  to  be 
present  and  take  part  therein.  He  complied 
with  this  request,  and  assisted  In  the  oral  ex- 
amination, in  which  neither  of  the  other 
members  of  the  committee  participated,  but 
It  docs  not  appear  that  his  investigation  ex- 
tended further.  At  the  close  of  the  oral  ex- 
amination. Wells  announced  to  the  class  his 
satisfaction  at  its  result,  and  stated  that  the 
committee  would  grant  certificates  to  such  of 
the  students  as  presented  proper  proof  that 
they  bad,  In  addition,  passed  the  written  ex- 
amination of  the  faculty.  Within  a  few  days 
thereafter  the  relator  was  notified  by  the 
faculty  that  he  had  failed  to  pass,  and  he  at 
once  applied  to  Mr.  Wrigbt,  one  of  the  mem- 
bers of  the  standing  committee,  for  an  exam- 
ination. This  was  had  before  the  latter, 
with  the  result  that  Wrigbt,  as  one  member, 
signed  a  certificate  that  relator  was  qualified 
for  admission  to  the  bar.  This  certificate  the 
relator  then  presented  to  respondent  Wells 
for  ills  signature,  on  the  strength  of  the  ex- 
amination of  the  relator  given  by  Wells  at 
the  imlTetsIty;  but  Wells  refused  to  sign 
T^P.no.l— 9 


it,  stating  substantially  that  the  case  of  re- 
lator came  within  the  terms  of  the  agree- 
ment Just  mentioned.  In  his  answer,  the  re- 
spondent Wells  says  that  he  did  not  pro- 
nounce Darley's  examination  conducted  by 
himself  as  sufficient  to  entitle  the  relator  to 
a  certificate  from  him,  but  Darley  swears 
that  such  was  the  statement.  This  apparent 
conflict  disappears  when  we  consider  that 
Darley  may  have  been  Justified  In  believing 
that  Wells'  satisfaction  at  the  result  of  the 
examination  of  the  class  was  based,  or  was 
to  be  based,  solely  upon  his  own  oral  exam- 
ination; while  all  the  circumstances  show 
that,  so  far  as-  he  was  concerned,  Wells'  de- 
termination of  the  right  of  the  students  to 
receive  certificates  was  to  be  grounded  partly 
upon  the  result  of  his  oral  examination,  and 
In  part  upon  the  written  one  conducted  by 
the  faculty,  although  the  announcement  In 
relation  thereto  was  somewhat  ambiguous, 
and  may  have  led  to  the  misunderstanding 
between  himself  and  the  relator.  When 
Wells  refused  to  sign  the  certificate,  the  re- 
lator applied  to  the  respondent  Carr  for  an 
examination,  which  was  refused  by  him  for 
substantially  the  same  reasons  as  those  giv- 
en by  Wells.  By  each  of  the  respondents 
relator  was  informed  that,  if  he  would  con- 
tinue his  studies  for  such  additional  time  as 
to  raise  a  presumption  that  he  knew  more 
law  than  when  be  failed  to  pass,  they  would 
give  him  an  examination.  Without  comply- 
ing with  this  suggestion,  the  relator  filed  his 
petltl(»i  In, this  court,  and  asks  for  a  rule 
against  the  two  respondents,  threefold  in  its 
object,  viz.  to  show  cause  why  Carr  should 
not  give  him  an  examination,  why  the  two 
respondents  should  not  give  him  a  certificate, 
and  why  they  should  not  be  removed  from 
office  for  an  abuse  of  power. 

Ward  Darley,  pro  se.  Byron  L.  Oair,  pro 
BO:    John  H.  Wells,  im-o  so. 

CAMPBELL,  jr.  (after  stating  the  facts). 
The  charge  made  bv  relator  in  his  petition 
that  respondents  conspired  with  the  authori- 
ties of  the  university  to  deprive  him  and  oth- 
ers similarly  situated  of  their  constitutional 
and  statutory  rights  rests  upon  nothing  strong- 
er than  mere  suspicion.  The  relator  is  not 
entitled,  dther  under  the  averments  of  his 
petition  or  by  reason  of  the  testimony,  to  the 
rule  which  he  asks. 

While  the  reason  assigned  by  resiMndents 
for  refusing  to  sign  the  certificate  or  give 
the  relator  an  examination  is  not  a  good  one, 
and  was  not  sufficient  Justification  for  their 
action,  yet,  when  the  relator  comes  into  court 
demanding  bis  legal  rights,  thereby  be  must 
stand  or  fall.  Before  one  is  entitled  to  a 
license  to  practice  law  In  this  state,  he  must, 
among  other  things,  obtain  a  certificate  from 
one  or  more  reputable  counselors  at  law  that 
he  has  been  engaged  In  the  study  of  law  for 
two  or  more  consecutive  years  prior  to  the 
making  of  such  application.    It  does  not  ap- 


Digitized  by 


Googh 


1»U- 


PACIFIO  RBPOUTBB,  V«l.  48. 


dColOL 


pear  that  tbe  relatac  baa  obtained  auch  a  cer- 
tificate, or  that  he  baa  putsued  bis  atudies 
far  a  Hufflcient  length  of  time  to  get  it  True, 
the  statute  does  not  expressly  require  tiiat 
the  applicant  shall  file  such  a  certificate  with 
the  exajmining  committee,  but  the  standing 
committees  In  this  state,  for  tbeb:  own  pro- 
tection, may  well  establish  a  rule  that  no  ap- 
plicant shaU  be  entitled  to  an  examination 
unless  he  present  at  or  prior  to  the  making 
of  his  application  a  certiflcate  of  the  char- 
acter indicated;  for  it  would  be  a  waste  of 
time,  and  entail  unnecessary  labor  upon  the 
committees,  to  examine  aiqjtllcanta  who,  if 
they  succeeded  therein,  nevertheless  would 
not  be  entitled  to  a  license  because  of  tbe 
lack  of  other  necessary  qualifications.  For 
tills  reason  alone  it  would  be  an  idle  cere- 
mony for  this  court  to  grant  tbe  rule  in  this 
case,  and.  while  the  respondents  did^ot  in- 
terpose the  objection  that  relatw  did  not 
present  the  necessary  oertifieate,  It  can  be 
waived  neither  by  them  nor  this  court. 

It  must  be  remembered  that  the  membeiB 
of  the  bar  from  whom  these  standing  com- 
mittees are  appointed  by  the  court  are  usual- 
ly busy  lawyers,  actively  engaged  in  the  prac- 
tice ot  their  proCeesicMi.  They  may,  for  their 
own  convenience,  as  to  time,  and  to  relieve 
themselves  of  unnecessary  labor,  without 
surrendering  to  others  the  exercise  of  their 
own  Judgment,  make  such  reasonable  rules 
and  regulations  for  the  examination  of  ap- 
plicants as  will  not  materially  interfere  with 
or  prejudice  the  rights  of  the  latter.  It  there- 
fore seems  wise  at  this  time,  for  the  guid- 
ance of  the  committee,  for  tbe  court  to  say 
that  the  role  adopted  by  respondents  is  not 
autliorized,  though,  doubtless,  framed  partly 
in  behalf  of  tbe  university,  and  partly  for 
the  benefit  (^  the  students  themselves.  In 
a  proper  case  this  court  might  restrain  the 
granting  of  a  certiflcate-  by  the  committee,  or 
withhold  a  license  to  a  student  holding  a  cer^ 
tiflcate  from  It,  based  upon  the  examination 
of  tbe  faculty,  when  at  least  two  of  the  c»m- 
mitteemen  have  not  taken  part  in  such  ex- 
amination, or  where  the  applicant  Is  not  a 
resident  of  tbe  Judicial  district  While  w« 
see  no  objection  to  the  adoption  by  the  stand- 
ing committee  at  the  examination  prescribed 
by  the  faculty  as  the  examination  of  the  com- 
mittee, and  while  we  can  see  no  injustice  to 
the  students  themselves  tf  such  rule  were 
adopted,  but  rather,  by  saving  them  an  addi- 
tional examination,  we  can  see  how  such  rule 
would  be  to  their  advantage,  yet  the  deter- 
mination by  the  committee  of  the  right  of  an 
applicant  for  a  license,  be  he  student  or  not, 
must  in  no  case  be  made  to  depend  in  any 
degree  on  the  Judgment  of  the  faculty  of  the 
university,  however  that  Judgment  Is  ascer- 
tained, or  however  sound  It  may  be,  but  the 
granting  or  withholding  of  a  certificate  most 
be  based  solely  upon  the  concurring  Judg- 
ment of  at  least  two  members  of  the  stand- 
ing committee,  as  a  result  of  the  exercise  of 
their  independent  Judgment  upon  wiiatever 


test  la  madCi  althaagh  their  Judgment,  in.  th» 
case  of  a  student,  may  be  aided  and  informed 
by  an  examination  -  of  the  answers  to  the 
questions  propounded  by  tbe  faculty.  People 
V.  Betts.  7  Colo.  453,  4  Pac  42.  This  being 
eo.  In  the  absence  of  a  distinct  nndeistanding 
that  tbe  committee  has  adopted  as  its  own, 
and  participated  In^  the  examination  given  to 
the  class  by  the  faculty,  the  committee  is 
not  Justified  in  refusing  an  examination  to  a 
student,  if  In  an  other  respects  he  is  quail- . 
fled,  merely  because  he  has  failed  to  pass 
such  examination:  nor  can  the  committee 
substitute  for  its  own  Judgment  that  of  the 
faculty,  wbethtt  the  latter  be  favorable  or 
unfavorable,  as  to  the  qualifications  of  one 
who  is  examined  for  admission  to  the  bar. 
The  petition  la  dismissed,  and  the  rule  to 
abow  cause  discharged.    Petition  dismissedL 


JOHNSON  ▼.  JOHNSON. 
(Supreme  Co»rt  of  Colorado.     Dec.  18,  1805.> 

DlVOBCE  —  DbSBRTTON  —  NoS-StTPPORT  —  BtJPPtB- 

KBNTART   PUTITJOS— BVIDBKCB— ReTIBW 

OH  AVFB«L< — AUMrUMT — LiKN  FOB. 

1.  Wheie  a  divorce  is  sooght  on  the  statu- 
tory grounda  of  desertion  and  nonsupport,  and 
a  decree  for  pltifntifE  for  desertion  was  war' 
ranted  hy  the  evidence,  the  supreme  court  will 
not  cimuder  ertaca  assicned  oa  roUngB  as  to 
noMupnoxt. 

2.  In  an  action  for  divorce  for  desertion,  ev- 
idence of  matters  occurring  after  the  gepara- 
tioB  is  aduisrible  to  bIiow  that  defendant  left 
pJaintiS  with  intent  to  desert  her. 

3.  The  court  may  allow  the  filing  of  a  sup- 
plementary petition  reiatiuK  exolnsiveiy  to  prop- 
wty  rights  and  permanent  alimony,  to  make 
tli»  original  petition  more  definite. 

4.  In  the  absence  of  express  statutory  au- 
thority, the  court  has  no  power  to  malce  a  decree 
for  permanent  alimony  a  lien  on  defendant's 
parsonal  pnmerty. 

Ck  1  Mills'  Ann.  St  |  1567,  authorizing  tbe 
court  granting  a  divorce  to  order  payment  of 
alimony  to  the  wife,  and  to  "enforce  the  pay- 
ment of  snch  alimony  and  maintenance  in  any 
other  manner  consistent  with  the  rules  and 
practice  of  the  court,"  does  not  authorise  the 
court  to  make  a  decree  for  permanent  alimony 
a  lien  on  defendant's  personal  property. 

Brror  to  district  court.  El  Paso  county. 

Action  by  Mary  B.  Johnson  against  Timo- 
thy B.  Johnson  for  divorce.  Plaintiff  had 
Judgment,  with  permanent  alimony,  whiah. 
was  made  a  lien  on  defendant's  real  and  per- 
sonal estate,  and  defendant  brings  error. 
Modified. 

Tbe  complaint  In  this  caae,  which  was  filed 
by  appellee,  Mary  B.  Johnson,  in  the  month 
of  November,  1890,  alleges,  inter  alia,  the- 
marriage  of  plalntifC  and  defendant  in  the 
state  of  Indiana  in  1862.  The  complaint 
aside  from  some  general  allegations,  sets  up 
two  grounds  for  a  divorce:  (1)  The  deser- 
tion of  the  plaintiff  by  tbe  defendant  on  the 
doth  day  of  AprU,  1889.  It  U  averred  that 
said  desertion  was  without  reasonable  cause 
or  Justifiable  excuse,  and  that  it  has  contin- 
ued from  the  last-mentioned  date  to  the  time 
of  the  commencement  of  this  action.     (Q  As- 
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a  Meond  gmaaH  for  •  tttfoni  th«  ptalatW 
all^aa  failure  on  iho  part  of'tlM  defendant 
to  support  ettber  her  or  her  minor  cUId  for 
tbe  spoce  of  upwards  of  one  3rear,  the  defend- 
ant daring  that  time  being  in  good  bodily 
health.  The  plaintiff  pra.ja  that  the  bonds 
at  matrimony  existing  between  the  parties 
may  be  dissolved;  tbat  she  be  given  the  con- 
trol of  their  minor  child,  and  that  the  defend- 
ant may  be  decreed  to  provide  for  the  snp- 
port  and  maintenance  of  botb  mother  and 
child;  for  a  temporary  writ  of  Injunction  re- 
straining defendant  from  disposing  of  his 
property,  etc.,  during  the  pendency  of  tbe 
action;  and  that  on  final  bearing  the  plaintiff 
may  have  rach  other  relief  as  may  be  proper 
in  the  premises.  For  answer  to  this  com- 
plaint tbe  defendant  admits  the  marriage  as 
alleged,  bat  denies  tbe  desertion;  denies 
teilnre  to  support;  denies  that  during  tba 
time  of  which  plaintiff  alleges  nonsnpport 
he  waa  la  giood  beaUli,  etc  For  a  croaa 
complaint  and  counterclaim  the  defendant 
alleges  tbe  marriage  in  1862;  that  tbe  plain- 
tiff, unmlndfol  of  her  marriage  obligations, 
wlthoat  any  reasonable  cause  or  excnse,  did, 
in  July,  1889^  at  tbe  county  of  £1  Paso,  In 
the  state  oC  Cokvado,  desert  tbe  defendant, 
and  absented  herself  from  him,  and  has  con- 
tinned  to  live  separate  and  apart  from  him 
for  more  tban  one  year,  and  so  continued  up 
to  tbe  time  of  tbe  CMnmenceinent  of  this  ac- 
tion. The  prayer  of  this  cross  complaint  is 
tar  the  dissolution  of  tbe  marriage  ties,  and 
Tor  the  custody  of  the  minor  Bon.  All  tbe 
allegations  of  tbe  cross  complaint,  excepit 
those  relating  to  the  marriage,  are  denied  in 
the  replicatlDn.  The  issues  thus  formed  np- 
on  the  pleas  of  desertion  and  nonsnpport 
were  snbmitted  to  a  Jury,  and  both  resolved 
in  favor  of  tbe  plaintiff.  A  motion  for  a  new 
trial  waa  overruled,  the  question  of  perma- 
nent alimony  being  reserved  for  future  con- 
sideration. Afterwards  tbe  plaintiff  filed  a 
further  petition.  This  petition  relates  en- 
tirely to  the  question  of  alimony.  It  avers 
that  defendant  is  possessed  of  property  of 
great  value,  particularly  describing  the  same, 
and  alleging  that  this  property  was  accumu- 
lated by  the  Joint  efforts  and  Industry  of 
plaintiff  and  defendant;  that  plaintiff  has 
hat  little  property,  this  being  heavily  incnm- 
hered.  An  answer  and  replication  were  there- 
after filed,  the  cause  coming  on  to  be  beard 
before  the  court  upon  the  issues  thus  made 
upon  tbe  question  of  alimony.  The  following 
findings  of  fiict  were  made  and  entered  of 
record:  (1)  That  the  real  and  personal  prop- 
erty owned  by  tbe  defendant,  Timothy  K. 
Jobnson,  is  of  the  value  of  $35,000.  (2)  That 
the  value  of  the  property,  both  real  and  per- 
sonal, of  the  plaintiff,  2rlary  E.  Johnson,  is 
$17,100,  with  an  Incimibrance  thereon  aggre- 
gating tbe  sum  of  $8,100,  leaving  her  a  net 
baknce  of  $9,000.  (3)  That  the  total  value  of 
the  property  of  plaintiff  and  defendant,  after 
paying  all  debts,  Is  tbe  sum  of  $44,000.  (4) 
That  said  property  had  all  been  accumulated 


&sang  tM  exlsteDc»  of  uM  martfage  by  the 
Joint  Industry  and  frugality  of  botb  parties. 
Upon  these  findings  a  Judgment  was  ren- 
dered In  favor  of  plaintiff  and  against  the 
defendant  for  the  sum  of  $11,199,  tbe  same 
to  be  paid  as  follows:  $2,000  on  <«e  before 
January  1, 1894;  $2,000  on  or  before  January 
1,  1895;  $2,000  on  oe  before  January  1,  1896; 
$2,000  on  or  before  January  1, 1897;  $3,169  on 
or  before  January  1,  1808,— tbe  above  amonnts 
to  draw  interest  at  the  rate  of  7  per  cent  per 
annum,  payable  semiannually,— and  In  addi- 
tion the  costs  of  the  action  were  adjudged 
against  tbe  defendant.  Tbe  amount  allowed 
as  permanent  alimony,  and  the  costs  of  suit, 
are  made  a  lien  on  all  property,  both  real 
and  personal,  bekmglng  to  tbe  defendant  A 
decree  of  absolute  divorce  was  also  rendered 
in  favor  of  the  plaintiff  upon  the  verdict  of 
the  Jury.  The  defendant  brings  the  case 
here  upon  error. 

Taylor  &  Laws  and  T.  A.  McMorrls,  for 
plaintiff  in  error.  J.  K.  Vannatta,  J.  M.  Dorr, 
and  Victor  A.  Blllott,  for  defendant  In  error. 

HAYT,  a  J.  (after  stating  tiie  facts). 
There  are  16  assignments  of  error  in  the  rec- 
ord. About  one-half  of  this  number  refer 
to  rulings  of  the  trial  court  upon  the  charge 
of  nonsupport  contained  in  the  complaint 
The  statute  in  force  at  the  time  this  case 
was  tried  provides  that  the  marriage  rela^ 
tlon  may  be  dissolved  for  the  following, 
among  other  causes:  Desertion;  nonsnpport 
In  tbis  case  the  Jury  resolved  tbe  issues 
made  by  tbe  pleadings  upon  each  of  tbe 
above  grounds  In  favor  ot  the  plaintiff.  De- 
sertion being  established,  nnless  overthrown, 
the  Judgment  of  divorce  mivt  stand,  and 
therefore  a  consideration  of  tbe  charge  at 
nonsnpport  becomes  nimecessaiy.  The  stat- 
ute provides  that  in  all  cases  for  a  divorce, 
where  tbe  defendant  shall  appear  and  deny 
tbe  charges  alleged,  tbe  same  shaU  be  tried 
by  a  Jury.  By  ttals  statute  the  verdict  of 
a  Jury  in  a  contested  case  is  absolutely  es- 
sential as  a  prerequisite  for  a  decree  of  di- 
vorce. The  mle,  ther^one,  wbidt  prevents 
appellate  courts  from  overthrowing  verdicts 
based  upon  a  conflict  of  evidence,  applies  with 
particular  force  to  divorcs  proceedings  under 
this  statute.  A  reference  to  the  pleadings 
discloses  tbat  each  party  charges  the  other 
with  desertion,  alleging  that  the  same  had 
oontlnaed  ft>r  more  than  one  year.  It  is  ap- 
pormt  from  this,  and  also  from  the  evi- 
dence, that  the  parties  had  l)een  separated 
for  more  than  one  year  immediately  preced- 
ing the  Institution  of  the  divorce  proceedings. 
The  plaintiff  alleges  tliat  this  separation  was 
the  fault  of  the  defendant  while  the  defend- 
ant diarges  tbat  It  resulted  entlrdy  from  tbe 
plaintiff's  conduct  Tbe  issue  thus  raised 
having  be«i  resolved  by  the  Jury  and  district 
court  in  flavor  of  the  plaintiff  upon  conflict- 
ing erldence.  It  Is  not  the  province  of  this 
conrt  to  weigh  the  evidence,  for  the  pnrpose 
ot  substituting  its  Judgment  for  that  of  ths 
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eowt  aad  Jniy  bdow.  ▲  careful  reading  ot 
the  evidence^  however,  coavincea  ua  that  the 
verdict  of  the  Jvary  la  right,  and  If  we  were 
at  liberty  to  Ignore  the  verdict,  the  reanlt 
would  not  be  other  or  different  from  that 
reached  in  the  district  court  It  has  been 
held  that  desertion  consists  in  the  actual 
ceasing  of  cohabitation,  and  the  intent  in  the 
mind  of  the  oftending  party  to  desert  the 
other.  Stein  v.  Stein,  6  Colo.  65.  It  can- 
not be  denied  that  there  la  evidence  in  this 
record  going  to  show  the  existence  of  both 
of  these  conditions  In  this  case.  It  is  con- 
tended, however,  that  Improper  evidence  was 
admitted  for  the  purixise  of  showing  the  la- 
tent with  which  the  defendant  left  the  plain- 
tiff. The  particular  evidence  objected  to  ia 
not  pointed  out  by  the  assignments  of  error, 
but  we  infer  from  the  argument  that  it  con- 
sists of  evidence  of  matters  occurring  sub- 
sequent to  the  sei)aration.  It  frequently  bap- 
pens  that  the  intent  can  only  be  shown  by 
the  subsequent  conduct  of  the  party  to  be 
«harged.  Intent  la  always  largely  a  matter 
«f  Inference  and  presumption,  and*  the  subse- 
quent conduct  of  parties  frequently  makes 
plain  the  Intent  with  which  a  previoua  act 
was  performed.  That  cause  arises  for  the 
dissolution  of  the  marriage  relation  Is  to  be 
regretted  in  all  cases,  but  where,  as  here,  the 
parties  have  lived  together  as  hnsband  and 
wife  for  nearly  30  years,  each  enjoying  the 
love  and  confidence  of  the  other  for  a  quarter 
of  a  century  of  that  time,  a  separation  In 
their  declining  years  seems  particularly  dis- 
tressing. Courts  may  regret,  but  they  can- 
not prevent,  this  result  So,  alao,  the  task 
of  making  aome  Juat  and  equitable  distribu- 
tion of  the  estate,  representing  the  accumula^ 
tlon  of  years  of  toll  and  deprivation,  in  which 
tx>th  have  shared,  la  one  that  the  courts 
would  gladly  avoid,  if  such  a  course  were 
not  inconsistent  with  duty. 

It  Is  apparent  that  the  real  contention  be- 
tween these  parties  la  with  reference  to  the 
4llatributlon  of  the  eatate,  and  where  the  la- 
sue  la  made  it  must  be  reaolved  upon  the 
same  equitable  principlea  as  govern  In  other 
cases.  It  la  not  reasonable  to  suppose  that 
absolute  Justice  will  be  administered  in  all 
Instances.  The  beat  that  can  be  hoped  for  la 
that  thoae  principles  which  have  stood  the 
test  of  reason  and  Judicial  scrutiny  will  con- 
troL  It  ia  doubtless  true  that  no  two  Judges, 
acting  independently  upon  the  aame  atate  of 
facts,  would  distribute  an  estate  between 
bmband  and  wife  exactly  alike.  Such  ex- 
actitude la  never  required  nor  expected,  but 
where  the  trial  Judge  baa  given  the  matter 
due  consideration,  in  the  light  of  correct  legal 
and  equitable  principles,  appellate  courts 
will  not  undertake  to  disturb  the  Judgment, 
unleaa  the  decialon  is  manifestly  unjust  or 
unreasonable.  In  this  case  widely  different 
estimates  were  placed  upon  the  value  of  de- 
fendant's property  by  the  different  witnesses. 
On  the  one  hand,  there  is  evidence  in  the 
record  which  would  have  justified  the  dis- 


Wct  Judge  in  Inereaalng  plalntliFa  allowance, 
whOe,  on  the  other,  there  la  testimony  wbidi. 
If  standing  alone,  goea  to  ahow  that  the 
amount  awarded  aa  permanent  alimony  Is 
exceaalve;  but  when  all  the  evidence  ia  con- 
sidered, the  reault  reached  aeems  to  be  fair 
and  Juat  Certainly,  nothing  has  been  shown 
that  would  Justify  this  court  In  setting  aside 
the  flndlnga  In  this  particular.  Objection  la, 
however,  based  upon  the  ruling  of  the  trial 
court  allowing  the  plaintiff  to  file  a  aupple- 
mental  petition.  Thla  supplemental  petition 
relates  aolely  and  exclusively  to  property 
rights  and  the  question  of  permanent  ali- 
mony, matters  which  were  presented  in  the 
wiginal  petition,  but  in  a  general  way  only. 
It  was  eminently  fit  and  proper,  although  not 
absolutely  necessary,  that  such  a  pleading 
should  be  filed,  in  order  that  the  isaue  might 
be  made  more  apeclflc  than  in  the  original 
pleading.  The  course  puraued  la  not  only 
free  from  objection,  but  it  is  in  accordance 
with  the  better  practice,  and  may  be  follow- 
ed with  advantage  in  other  cases.  2  Biali. 
Mar..  Dlv.  &  Sep.  §S  106&-1073. 

The  diatrict  court  gave  the  plaintiff  a  lien 
for  the  amount  allowed  as  alimony  upon  all 
the  property,  both  real  and  personal  of  the 
defendant  Error  is  particularly  aaaigned 
upon  this  part  of  the  decree.  In  aome  of 
the  states  a  decree  for  alimony  la  made  by 
statute  a  lien  upon  real  estate,  and  in  some 
it  has  been  held  that  the  courts  have  power 
to  create  such  a  lien  in  the  absence  of 
expressed  statutory  authority  therefor,  al- 
though this  latter  proposition  is  denied  in 
other  states;  but  we  know  of  no  authority 
wUch  permits  the  court  to  make  a  decree 
for  alimony  a  lien  upon  the  peraonal  prop- 
erty of  the  defendant  The  decided  cases 
seem  to  deny  the  power  of  the  courts  to  do 
tbia.  2  Blah.  Mar.,  Dlv.  &  Sep.  <  1100.  We 
are  referred  to  our  statute  in  support  of  this 
part  of  the  decree:  "When  a  divorce  shall 
be  decreed  it  shall  and  may  be  lawful  for 
the  court  to  make  such  order  touching  the 
alimony  and  maintenance  of  the  wife,  the 
care  and  custody  of  the  children,  or  any  of 
them,. as  from  the  circumstances  of  the  par- 
ties and  the  nature  of  the  case  shall  be  fit, 
reasonable  and  Juat;  and  in  case  the  wife 
be  complainant,  to  order  the  defendant  to 
give  reasonable  security  for  such  alimony 
and  maintenance,  or  may  enforce  the  pay- 
ment of  such  alimony  and  maintenance  in 
any  other  manner  consistent  with  the  rules 
and  practice  of  the  court,  and  may  sdso  grant 
alimony  pendente  lite;  and  the  court  may  on 
application  from  time  to  time  make  such  al- 
terations in  the  allowance  of  alimony  and 
maintenance  as  shall  appear  reasonable  and 
proper."  i  We  do  not  find  in  the  foregoing 
statute  authority  to  make  the  decree  a  lien 
upon  peraonal  property.  It  provides,  where 
the  wife  ia  a  complainant  the  court  may  re- 

1  This  provision  is  found  in  1  Mills'  Ann.  St 
i  1567. 
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quite  tbe  defendant  to  give  reasonable  ae- 
curlty;  aecond,  to  enforce  the  payment  In 
any  other  manner  consistent  with  tbe  rulings 
and  practice  of  the  court  No  attempt  was 
made  in  this  case  to  require  the  defendant 
to  glTe  security  as  provided  by  this  statute, 
and  we  need  therefore  only  consider  tbe  sec- 
ond authorization.  This  glTOS  us  no  new 
remedy,  but  provides  simply  that  tbe  old 
remedies  may  be  applied.  Decreeing  a  Uen 
upon  personal  property  is  not  one  of  the 
methods  for  collecting  alimony  provided  by 
this  statute,  and  it  is  inconsistent  with  the 
roles  and  practice  In  force  in  this  state, 
nils  portion  of  the  divorce  act  was  under 
consideration  by  the  snpreme  court  of  Illi- 
nois in  the  case  of  Sapp  v.  Wightman,  lOS 
111.  150,  and  It  was  held  that  the  words,  "or 
In  any  other  manner  consistent  with  the 
rales  and  practice  of  the  court"  mean  "no 
more  than  that  resort  may  be  had  to  the 
known  modes,  under  the  rules  and  practice 
of  the  coort  of  chancery,  of  enforcing  obedi- 
ence to  writs,  orders,  and  decrees,  as  seques- 
tration, attachment  for  contempt,  etc.,  or  tbe 
statutory  method  of  creating  a  lien  on  lands 
within  the  court's  Jurisdiction."  In  the  case 
of  Yelton  v.  Handley,  28  lU.  App.  640,  it 
was  held  that  a  court  of  equity  has  no  pow- 
er to  make  a  decree  for  alimony  a  lien  upon 
personal  property.  This  is  tbe  only  case 
that  we  have  been  able  to  find  in  which  the 
question  has  been  raised  in  any  appellate 
court  Our  statute  appears  to  have  been 
taken  from  Illinois,  and  tbe  decisions  of  that 
state  should  be  given  great  weight,  although 
not  rendered  until  after  the  adoption  of  the 
statute  in  this  state.  In  Illinois,  as  we  have 
seen,  it  has  been  held  that  the  power  of  tbe 
court  to  make  a  decree  for  alimony  a  lien 
npon  real  estate  is  expressly  upheld,  and  the 
power  to  make  a  lien  upon  personal  prop- 
erty is  as  expressly  denied.  Wightman  v. 
Wightman,  45  lU.  167;  Yelton  v.  Handley, 
supra;  Sapp  t.  Wightman,  supra.  There 
seems  to  be  no  reason  for  extending  this 
rule,  and  In  practice  we  think  that  liens  of 
this  character  upon  personal  property  would 
lead  to  great  Inconvenience.  Such  a  decree 
Is  unusual,  and  as  the  usual  remedies  for  tbe 
enforcement  of  a  decree  for  alimony  are 
complete  and  adequate,  there  is  no  reason 
for  resorting  to  a  doubtful -remedy.  In  so 
far  as  the  decree  attempts  to  make  the  al-. 
lowance  for  alimony  a  lien  upon  the  personal 
property  of  tbe  defendant  it  is  hereby  modi- 
fled,  and  with  this  modification  the  Judg- 
ment is  affirmed.  Costs  in  this  court  will 
not  be  awarded  to  either  party.  Jndgment 
accordingly. 


WOLFF  V.  HBLBIO. 

(Snpreme  Court  of  Colorado.     Nov.  4,  1896.) 

COSTHACT  FOB  BaI.B   OP  I.ANI>— COXSTRUOTIOH — 

Fkkpormance. 
A  contract  for  sale  by  defendant  of  a 
tract  divided  into  lots  provided  for  part  pay- 


ment in  cash,  and  the  balance  in  installments, 
secured  by  a  vendor's  lien.  Plaintiff  had  an  op- 
tion to  sell  any  of  the  lots,  and  in  such  case- 
defendant  was  to  join  in  a  deed  to  the  purchaser, 
on  receiving  from  him  at  least  one-third  in  cash,, 
with  notes  for  the  balance,  secured  by  trust 
deed;  paymenta  and  notes  so  received  to  be 
credited  on  plaintiff's  notes.  Plaintiff  was  not 
to  sell  any  lots  below  a  stated  sum,  but  no  max- 
imum price  was  fixed.  Beld.  that  defendant 
was  not  liable  for  his  refnsal  to  convey  to  a 
purchaser  procured  by  plaintiff,  and  to  apply 
the  price  offered  on  plaintiff's  -notes,  where  sud» 
pnrchaser  was  to  take  a  few  of  the  lots  at  so- 
nigh  a  price  that  plaintiff's  notes  for  the  price 
of  all  tne  lots  would  be  canceled  by  the  cash 
payment  of  one-third  and  the  purchase  notes, 
and  that  such  cash  payment  was  to  be  advanceci 
by  plaintiff.     Campbell,  J.,  dissenting. 

Appeal  from  district  court  Arapahoe  coun- 
ty.    , 

Action  by  John  W.  Helbig  against  Hlran» 
G.  Wolff  for  breach  of  contract  to  convey 
land.  Plaintiff  bad  Judgment  for  part  of  bis 
claim,  and  defendant  appeals.     Reversed. 

This  suit  was  instituted  in  the  district  court 
by  John  W.  Helbig  against  Hiram  O.  Wolff. 
There  are  three  separate  and  distinct  causes 
of  action  set  forth  in  tbe  complaint  and  of 
these  the  first  consists  of  three  Beparat» 
items,  for  which  damages  are  claimed.  As 
to  two  of  these  items,  tbe  plaintiff  suffered  a 
nonsuit  at  the  trial,  leaving  only  what  is 
termed  the  "Calhoun  deal"  remaining  in  tlie- 
first  cause  of  action.  The  second  cause  o£ 
action  relates  to  a  small  advance  of  money, 
alleged  to  have  been  made  at  the  instance 
and  request  of  tbe  defendant  and  paid  for 
tbe  cost  of  filing  a  certain  plat  Tbe  third 
account  is  In  tbe  natiu:«  of  an  action  of  slan-^ 
der,  for  words  spoken  by  the  defendant  ofT 
and  to  the  plaintiff  during  certain  negotia- 
tions with  reference  to  what  is  denominated: 
as  tbe  "Calhoun  deal."  The  second  and  thirds 
causes  of  action  were  resolved  by  the  Jury 
in  defendant's  favor,  and,  for  this  reason,, 
will  not  be  more  particularly  described.  On- 
ly tbe  issues  Joined  npon  tbe  Calhoun  Item^ 
set  forth  in  the.  first  cause  of  action,  were  re- 
solved in  favor  of  plaintiff,  and  consequently 
the  only  matter  in  dispute  at  this  time  arises 
from  that  transaction.  The  contract  which 
is  tbe  basis  of  tbe  complaint  reads  as  follows: 
"This  agreement  made  this  13tb  day  of  April, 
A.  D.  1889,  by  and  between  Hiram  G.  Wolff,  of 
Denver,  Colorado,  of  tbe  first  part  and  John 
W.  Helbig,  of  Denver,  Colorado,  of  the  sec- 
ond part  witnesseth,  that  whereas,  Hiram  G. 
Wolff  is  the  owner  of  the  northwest  quarter 
of  the  northeast  quarter  of  the  northeast 
quarter  of  section  thirty  (30),  township  three 
(3)  south,  range  sixty-eight  (08)  west  and  has 
this  day  agreed  to  sell  the  second  party,  John 
W.  Helbig,  the  same,  in  form  and  manner 
hereinafter  set  forth:  Now,  therefore,  the 
first  party  agrees  -with  second  party:  1st 
That  he  will  remove,  or  cause  to  be  removed, 
within  thirty  (30)  days  from  the  signing  of 
this  instrument  the  Rocky  Mountain  ditch, 
as  now  located  through  said  land,  to  tbe  out- 
side of  the  sidewalk  cm  the  east  side  of  Sterling 
avenue,  and  that  he  will  fill  in  tbe  (^d  line  of 

Digitized  by  VjOOQ IC 


;J34 


PAQIFIC  HEPORTBBi  Vol.  43. 


<Cok>. 


mid  ditcb  as  boob  as  water  to  turned  In  the 
new  channel.  2nd.  That  he  will  pipe  under  the 
.,'round,  -within  sixty  (60)  days  from  the  sign- 
ing of  this  Instrument,  the  flume  now  In 
Wolff  avenue,  within  the  boundaries  of  the 
'  land  above  mentioned.  3rd.  That  he  will 
properly  grade  said  land  and  the  streets  of 
the  same,  as  platted,  within  ten  (10)  days 
after  the  signing  of  this  Instrument  4th. 
That  he  will  survey  and  plat  said  land  with- 
in ten  (10)  days,  and  file  the  plat  thereof,  in 
manner  as  following:  In  two  (2)  blocks  of 
forty-eight  (48)  lots  each;  lots  to  be  not  less 
than  twenty-flve  (25)  feet  In  width,  by  one 
hundred  and  twenty-flve  (125)  feet  in  length; 
lots  to  face  east  and  west,  with  alley  sixteen 
(16)  feet  wide  through  east  block,  north  and 
south;  with  a  street  entirely  around  east 
block  of  thirty  (30)  feet  in  width.  5tb.  That 
he  will,  on  request  of  second  party,  join  in 
signing  warranty  deeds  to  the  above-men- 
tioned lots,  except  as  hereafter  mentioned,  on 
the  following  conditions :  The  purchaser  shall 
pay  at  least  one-third  of  purchase  price  in 
cash;  the  balance  to  be  paid  in  notes  running 
to  Hiram  6.  Wolff,  secured  by  trust  deed  on 
the  property  conveyed  to  George  Stldger,  his 
trustee;  said  notes  to  bear  interest  at  the 
rate  of  eight  (8)  per  cent,  per  annum,  interest 
payable  semiannually;  said  notes  to  be  made 
for  not  less  than  one-half  of  balance  of  said 
purchase  price  in  not  more  than  one  year, 
and  not  more  than  one-half  of  balance  of  said 
purchase  price  in  not  more  than  two  yeara 
Now,  in  consideration  of  the  above  agree- 
ments, second  party  agrees  to  pay  the  first 
party  the  sum  of  twenty  thousand  (20,000.00) 
dollars,  as  follows:  The  sum  of  thirty-seven 
hundred  and  fifty  (3,750)  dollars  on  the  sign- 
ing of  this  Instrument,  the  receipt  of  which 
to  here  acknowledged;  the  sum  of  two  thou- 
sand (2,000)  dollars  in  ninety  (90)  days;  the 
smn  of  two  thousand  (2,000)  dollars  in  six  (6) 
months;  the  sum  of  three  thousand  (3,000) 
dollars  In  nine  (9)  months;  the  sum  of  three 
thousand  (3,000)  dollars  in  twelve  (12)  months; 
the  sum  of  sixty-two  hundred  and  fifty  (6,- 
250)  dollars  in  fifteen  (16)  months.  And  sec- 
ond party  agrees  to  execute  notes  for  the 
above-mentioned  payments  on  the  day  of  the 
filing  of  the  plat  of  said  property.  Said  notes 
to  bear  interest  at  the  rate  of  eight  (8)  per 
cent  per  annum,  with  Interest  due  at  ma- 
turity. And  It  is  agreed  that  each  and  all 
•f  said  deferred  payments  shall  at  all  times  be 
a  Uen  on  the  part  of  said  land  unconveyed 
by  first  party,  until  each  and  all  of  said  notes 
shall  be  fully  paid.  Second  party  agrees  that 
he  will  pay  all  taxes  and  assessments  levied 
against  said  property  during  the  continnanoe 
«f  this  contract  And  it  is  mutually  agreed 
that  when  first  party  shall  make  deed  to  lot 
or  lots  as  mentioned  above,  that  the  cash  pay- 
ment, less  five  per  cent  of  the  full  purchase 
{HTice,  together  with  the  notes  as  above  set 
forth,  be  given  to  Hiram  G.  Wolff,  and  that 
the  account  thus  delivered  to  Hiram  G.  Wolff 
Shall  be  credited— First,  on  the  note  dae  in 


ninety  days,  nntfl  the  same  shall  be  fully 
paid;  second,  on  the  note  due  in  six  months, 
ontll  the  same  shall  be  fully  paid;  third,  on 
the  note  due  in  nine  months,  until  the  same 
shall  be  fully  paid;  fourth,  on  note  due  in 
twelve  months,  OBtil  the  same  shall  be  fully 
paid;  and,  tOftb,  on  the  note  due  in  fifteen 
months,  until  the  same  shall  be  fully  paid. 
And,  when  each  and  all  of  said  notes  shall 
be  fully  paid,  Hiram  O.  Wolff  agrees  to  make 
a  warranty  deed  to  his  interest  in  all  of  said 
lots  remaining  unsold,  to  John  W.  Helbig,  or 
to  such  person  'or  persons  as  he  may  desig- 
nate. And  second  party  agrees  that  he  will 
not  sell  or  dispose  of  any  of  said  lots  for  a 
less  sum  than  two  hundred  and  twenty-five 
(225)  dollars  each.  And  it  is  here  agreed  that 
first  party  shall  not  be  bound  to  sign  a  deed 
to  any  lot  or  lots  where  the  actual  considera- 
tion is  less  than  the  sum  Just  mentioned. 
And  to  the  faithful  performance  of  these 
covenants  the  parties  heretx)  bind  themsdves, 
their  heirs,  executors,  administrators,  and  as- 
signs. Witness  our  hands  and  seals  this  ISth 
day  of  April,  A.  D.  1889."  This  agreement 
was  afterwards  supplemented  by  others, 
whereby  Helbig  agreed  to  release  Wolff  from 
certain  claims  for  damages;  the  former  con- 
senting to  extend  the  time  six  months  on  the 
Helbig  notes  remaining  unpaid,  and  the  de- 
fendant also  agreeing  to  do  certain  grading. 
By  one  of  these  supplemental  agreements,  the 
commission  to  be  retained  by  HelMg  frona 
sales  was  increased  from  5  to  10  per  cent  A. 
demurrer  to  the  complaint  was  overruled,  and 
thereafter  an  answer  and  replication  were 
filed.  At  the  conclusion  of  the  evidence  of- 
fered for  the  plaintiff,  a  motion  for  a  nonsuit 
was  interposed  and  overruled.  The  trial  re- 
sulted in  a  verdict  and  Judgment  'against  the 
defendant  for  $10,196.87  upon  the  Calhoun 
transaction,  and  from  this  judgment  the  de- 
fendant prosecutes  this  appeal. 

Thomas  &  Thomas  and  V.  A.  Elliott,  for  ap- 
pellant. Charles  M.  Bice,  A.  B.  Seaman,  and 
J.  0.  Helm,  for  appellee. 

HAYT,  O.  J.  (after  stating  the  facts).  The 
contract  provides  for  the  sale  of  10  acres  of 
land,  which  land  was  to  be  divided  into  96 
lots;  the  purchaser,  Helbig,  agreeing  to  pay 
therefor  $20,000.  Of  this  amount,  $3,750  was 
to  be  paid  In  cash,  and,  i!or  the  balance,  notes 
.secured  upon  the  land  were  to  be  executed 
by  Helbig  to  Wolff.  This  cash  x>ayment  was 
made,  and  the  notes  were  duly  executed  and 
delivered  with  security,  as  provided  in  the 
agreement  By  the  terms  of  the  contract, 
Helbig,  at  his  option,  might  sell  lots,  and  snl>- 
stitute  the  cash  and  notes  received  upon 
such  sales,  and  receive  credit  therefor  upon 
his  notes  held  by  Wolff.  In  the  sale  of  lots, 
Helbig  was  limited  to  a  minimum  price  of 
$225  per  lot,  but  the  contract  fixes  no  max- 
imum price.  The  sales  were  to  be  made  upon 
the  following  terms:  One-third  cash,  one- 
third  in  one  year,  and  one-third  in  two  years. 
For   the   deferred   payments    and    interest 
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thereon,  the  ptircbasera  were  to  execute  notes 
to  Wolff  secured  ujwn  the  lots  sold.  It  Is 
alleged  In  the  cornplalnt  that  on  the  11th  day 
of  April,  1891,  there  was  a  balance  due  upon 
the  face  of  the  notes  given  by  Helblg  of  $10,- 
635.13,  from  which  sum  the  plaUtlfC  was  en- 
titled to  a  reduction  of  10  per  cent,  com- 
mlsalon,  leaving  a  balance  of  ^,571.62  as  the 
amount  actually  due  defendant;  that  about 
this  time  the  plalntifT  procured  a  purchaser, 
named  William  C.  Calhoun,  willing  to  buy 
lots  2S  to  44,  Inclusive,  In  block  2,  for  the 
full  pTir<*ase  price  of  !f  10,636.13,  on  the  terms 
and  conditions  set  forth  In  the  contract  be- 
tween the  plaintiff  and  the  defendant,— the 
terms  offered  being  $3,545.05  in  cash,  less  the 
10  per  cent,  of  the  full  purchase  price,  as 
provided  In  the  amended  contract,  to  wtt, 
$2,481.53  In  cash,  and  two  notes  of  $3,545.05 
each,  payable  in  one  and  two  years,  respec- 
tively, bearing  Interest  at  the  rate  of  8  per 
coit  per  anumn.  Interest  payable  semian- 
nually; the  notes  being  secured  by  trust  deed 
on  the  20  lots  to  be  conveyed.  It  Is  also  al- 
leged that  the  purchaser  executed  the  trust 
deed  and  notes  as  provided  In  the  contract, 
and  the  plaintiff  and  purchaser  offered  and 
tendered  to  defendant;  in  lawful  money, 
the  cash  and  notes,  together  with  the  trust 
deed,  at  the  time  requesting  the  defendant 
to  Join  the  plaintiff  in  executing  a  warran- 
ty deed  to  the  purchaser  for  the  20  lots; 
tiiat  the  defendant  wlllfuQy  and  without 
cause  refused  to  execute  or  Join  in  signing 
the  warranty  deed  tendered,  or  to  accept 
the  cash,  notes,  and  trust  deed,  or  either 
of  them,  and  refu.sed  to  give  the  plaintiff 
the  credit  of  $9,571.62,  or  any  portion  there- 
of, on  his  notes;  that  the  defendant  re- 
fused to  bave  anything  to  do  with  the  trans- 
action; and  that  he  ever  since  has  refused 
to  carry  out  his  part  of  the  contract  As  to 
these  lots,  plaintiff  alleges  that  by  the  wrong- 
ful conduct  of  defendant  he  has  been  dam- 
aged in  the  sum  of  $10,635.10.  The  answer 
of  the  defendant  admits  the  execution  of  the 
contracts  described  In  the  complaint,  but  de- 
nies that  the  defendant  has  failed  or  refused 
to  perform  the  covenants  or  stipulations  on 
his  part  as  required.  He  denies  that  plain- 
tiff procured  a  ptirchaser,  who  was  able  or 
wining  to  buy  lots  25  to  44,  inclusive.  In 
block  2,  for  the  sum  stated  In  the  complaint, 
or  for  any  sum.  He  alleges  that  Calhoun 
was  a  pretended  purchaser,  without  any 
means  whatever;  that  the  price  at  which 
plaintiff  pretended  to  have  sold  him  these 
lots  was  a  fictitious  price.  Car  in  excess  of 
tteir  real  value,  and  that  plaintiff  sought  to 
Induce  the  defendant  to  take  a  deed  of  trust 
back  on  these  lots  far  in  excess  of  their  real 
value,  thereby  causing  him  to  release  his 
lien  which  he  held  on  the  remaining  lots  for 
the  purchase  price  of  the  same;  that  the 
transaction  which  the  plaintiff  desired  him 
to  carry  out  was  not  withlu  the  contract  con- 
templated by  the  agreement.  The  replica- 
tloD  denied  all  the  new  matter  set  up  In  the 


answer.  The  plaintiff  also  says  that  Hiram 
G.  Wolff,  the  defendant,  w^s  ready  and  will- 
ing to  carry  out  the  sale  to  Calhoun  until 
he  was  Informed  that  the  plaintiff  was  ad- 
vancing the  money  to  the  purchaser,  when 
the  defendant  refused  to  proceed  any  fur- 
ther therewith.  The  plaintiff  further  alleges 
In  the  replication  that,  at  the  time  of  making 
said  original  contract.  It  was  understood  and 
agreed  by  the  parties  that  the  plaintiff  should 
not  be  limited  to  the  market  value  In  selling 
the  property,  but  should  be  at  liberty  to  ob- 
tain the  best  possible  price  for  the  same. 
Errors  are  assigned  upon  the  overruling  of 
the  demurrer  to  the  complaint,  upon  the  mo- 
tion for  a  nonsuit,  upon  the  amendment 
made  to  the  complaint  at  the  close  of  plain- 
tiff's case,  upon  the  reception  and  rejection 
of  evidence,  and  upon  the  Instructions  given 
and  those  refused. 

The  assignment  of  error  based  upon  the 
overruling  of  defendant's  motion  for  a  non- 
suit directly  raises  the  question  of  the  right 
of  plaintiff  to  recover  upon  the  merits,  as 
disclosed  by  his  evidence,  and  for  this  rea- 
son will  be  first  considered.  In  support  of 
this  cause  of  action,  plaintiff  relied  upon  the 
following  facts  as  disclosed  by  the  evidence, 
viz.:  Immediately  after  entering  Into  the 
contract  with  Wolff,  he  endeavored  to  nego- 
tiate a  sale  of  the  lota  singly  and  In  pairs, 
from  time  to  time,  through  real-estate  bro- 
kers and  others;  his  efforts  In  this  behalf 
resulting  in  varying  success,  until  he  had 
sold  about  36  lots,  and,  from  the  proceeds 
of  such  sales,  had  reduced  pro  tauto  his  In- 
debtedness to  the  defendant.  For  the  amount 
remaining  the  defendant  held  plaintiff's 
notes,  secured  upon  the  lots  remaining  un- 
sold,—60  or  more  In  number.  At  this  time 
the  transaction  with  Calhoun  commenced, 
which  finally  resulted  In  the  disagreement 
between  plaintiff  and  defendant,  out  of 
which  arose  the  sole  cause  of  action  under 
consideration  upon  this  appeal.  If  the  "Cal- 
houn deal"  had  been  consummated,  as  ar- 
ranged by  the  plaintiff,  it  would  have  result- 
ed in  Calhoun  taking  20  of  the  unsold  lots 
at  a  price,  payable  in  cash  and  notes,  that, 
together,  would  have  discharged  plaintiff's 
outstanding  notes  held  by  the  defendant; 
and  plaintiff  would  have  become  entitled  to 
a  release  of  the  Uen  held  by  the  defendant 
upon  the  lots  remaining  unsold,  and  he 
would  have  had  a  clear  title  thereto.  The 
facts  with  reference  to  the  transaction  with 
Calhoun  are  undisputed,  and.  as  stated  by 
Mr.  Smith,  the  broker  selected  by  the  plain- 
tiff to  negotiate  the  sale,  are  as  foUows: 
"Plaintiff  came  to  me,  in  noiy  office,  and  ask- 
ed me  If  I  could  procure  a  purchaser  for  20 
lots  In  Earl  place,  on  certain  terms;  that  is, 
the  party  buying  the  lota  would  give  a  cer- 
tain trust  deed,  of  about  $350  per  lot,— be 
could  not  tell  the  exact  figures,— and  a  sec- 
ond trust  deed,  payable  to  himself,  of  $2,300, 
upon  the  whole  23  lots.  He  said  he  would 
like  the  party  to  be  one  that  woul^  take  the 
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lots  and  handle  tbem  and  trade  them,  or 
build  on  them,  m  sell  them  to  parties  that 
would  build  on  them.  I  told  the  plaintiff  I 
thought  I  could  get  a  man  to  take  hold  of 
the  lots,  and  a  day  or  two  later  I  spoke  to 
Mr.  Calhoun  about  1^  and  he  said  he  would 
be  glad  to  take  the  lots  on  those  terms; 
and  I  then  took  him  to  the  plaintiff's  office, 
and  Introduced  blm  to  the  plaintiff.  I  told 
Mr.  Calhoun  that  those  lots  could  be  had  on 

°  those  terms,  and  gave  him  to  understand 
that  he  was  not  to  Invest  a  dollar.  I  took 
him  to  the  plaintiff,  and  told  him  that  was 
the  man  I  had  found;  that  he  would  take 
the  lots  on  those  terms.  The  plaintiff  show- 
ed me  that,  through  this  deal,  that  he  would 
pay  his  notes  to  the  defendant,  amounting 
to  $10,000;  that  he  would  liquidate  an  In- 
debtedness of  f  10,000,  or  whatever  the  price 
was.  I  had  not  agreed  with  the  plaintiff  to 
build  on  those  lots.  Nothing  was  said  about 
that,  except  that  he  would  like  to  get  a  par- 
ty that  would  trade  and  handle  the  lots,  and,- 
If  possible,  would  put  them  in  the  hands  of 
parties  that  would  build  on  them."  The 
transaction  was  afterwards  consummated, 
In  so  far  as  the  same  could  be  concluded  by 
Mr.  Helbig  and  Mr.  Calhoun,  in  exact  ac- 
cordance with  the  foregoing  statement  of 
Mr.  Smith;  there  being  at  this  time  a  bal- 
ance of  principal  and  interest  due  Mr.  Wolff, 
amounting  to  $10,635.13,  less  10  per  cent 
commission,  or  $9,571.62.  In  other  words, 
the  sale  which  the  plaintiff  had  authorized 
his  agent  to  make  to  Mr.  Calhoun  of  the  20 
lots  in  question  was  for  an  amount  exactly 
sufficient  to  discbarge  plalntifTs  obligation* 
to  the  defendant.  In  this  transaction,  Hel- 
big was  the  vendor,  and  Calhoun  the  ven- 
dee, and  the  latter  was  to  pay  nothing  from 
his  own  resources.  The  only  money  agreed 
to  be  paid  was  to  be  advanced  to  Wolff  by 
the  vendor.  Upon  this  state  of  facts,  the 
court  was  called  upon  to  detfrmine,  as  a 
question  of  law,  upon  the  motion  for  a  non- 
suit, whether  or  not  the  Calhoun  transaction 
was  one  embraced  within  the  written  agree- 
ment between  the  plaintiff  and  defendant; 
this  agreement  providing,  inter  alia,  that 
"the  purchaser  should  pay  at  least  one-third 
of  the  purchase  price  In  cash."  It  is  con- 
tended by  appellant  that  the  Calhoun  trans- 
action was  fictitious  and  fraudulent,— made 
with  "a  man  of  straw,"  without  financial 
responsibility,— and  that  it  was  one  not  con- 
templated by  the  parties  to  the  original 
agreement,  and  not  embraced  within  the 
true  Intent  and  meaning  of  such  an  agree- 
ment; while  the  contrary  of  these  proposi- 
tions is  maintained  by  appellee. 

A  fundamental  canon  of  construction  with 
reference  to  contracts,  oral  and  written,  re- 
quires that  the  true  intent  or  meaning  of  the 
contracting  parties  shall  be  ascertained,  and 
the  contract  be  construed.  If  possible,  so  as 
to  carry  out  such  intent.  In  the  case  of  Nav- 
igation Co.  V.  Moore,  2  Whart.  491,  it  is 
said:  "The  beet  construction  is  that  which  Is 


made  by  viewing  the  subject  of  the  contract 
as  the  mass  of  mankind  would  view  It;  for 
it  may  be  safely  assumed  that  such  was  the 
aspect  in  which  the  parties  themselves  view- 
ed It  A  result  thus  obtained  Is  exactly  what 
is  Obtained  from  the  cardinal  rule  of  inten- 
tion." A  construction  ot  the  contract  that 
will  permit  the  plaintiff  to  discharge  his  ob- 
ligations to  the  defendant  in  the  manner  at- 
tempted by  the  transaction  with  Calhoun  is 
one  that  we  think  must  strike  the  mind  of 
the  average  man  as  so  unreasonable  that  it 
could  not  have  been  contemplated  by  the  par- 
ties to  the  written  agreement.  The  defend- 
ant then  held  the  plaintiff's  notes  tar  $10,- 
635.13,  secured  on  upwards  of  60  lots.  Plain- 
tiff could  have  canceled  the  lien  and  his  ob- 
ligations at  any  time  by  paying  this  amount 
less  10  per  cent,  or  if  he  could  secure  a  bona 
fide  purchaser  for  a  part  of  the  lota,  who 
would  pay  the  amount  In  cash,  or  one-third 
In  cash  and  the  balance  In  notes,  plaintiff's 
obligations  might  In  this  way  have  been  dis- 
charged. It  is  obvious,  however,  that  be 
could  not  do  this  by  selling  one  lot  for  a  price 
equal  to  the  whole  amount  due,— such  a  con- 
sideration being  many  times  the  actual  value 
of  the  lot  and  so  grossly  unreasonable  as  to 
be  In  fraud  of  defendant's  rights,— and  there- 
by discharge  his  obligation,  leaving  him  with 
little  or  no  security  for  the  unpaid  amount 
This  illustration  is  sufficient  for  the  purpose 
of  showing  that  there  must  be  found  some 
mle  governing  contracts  of  this  nature  that 
will  be  reasonable  and  just  to  the  parties, 
and  adequately  protect  the  rights  ot  each.  It 
Is  to  be  borne  In  mind  that  the  chief  purpose 
of  the  contract  la  that  the  defendant  shall 
sell  10  acres  of  land,  and  that  the  plaintUC 
shall  pay  him  therefor  $20,000.  From  the 
evidence  it  Is  apparent  I  think,  that  the  de- 
fendant was  willing  at  all  times  to  convey 
for  this  amount  whether  the  same  was  paid 
In  cash,  or  In  cash  and  notes  secured  as  pro- 
vided by  the  contract  as  the  defendant  says 
he  understood  It  and  as  we  think  he  had  a 
right  to  understand  it  It  must  be  assumed 
that  the  defendant  believed  at  the  time  of  ex- 
ecuting the  contract  that  his  payments  would 
be  sufficiently  secured,  if  the  terms  were  car- 
ried out;  and  it  is  certain  from  the  evidence 
that  he  believed  at  the  time  he  was  asked  to 
join  in  a  deed  to  Calhoun  that  a  part  of  his 
contract  price  would  certainly  be  lost  should 
the  Calhoun  transaction  be  consummated, 
and  we  think  It  is  equally  as  certain  that  his 
apprehensions  in  this  regard  were  not  un- 
founded. What  then,  did  the  defendant  an- 
ticipate would  be  the  construction  placed  up- 
on the  written  agreement,  and  what  had  he 
the  right  to  expect.  In  view  of  the  circum- 
stances? Nothing  less  than  a  construction 
that  would  be  at  once  reasonable,  just  and 
equitable  to  the  parties.  If  such  can  be  rea- 
sonably deduced  from  the  instrument  This 
Is  in  accordance  with  well-settled  legal  prin- 
ciples, and  would  be  interpreting  the  instm- 
ment  as  manidnd  in  general  would  constme 
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It.  We  think  that  a  construction  which 
waaM  legulFe  the  plaintiff  to  find  a  pur- 
chaser or  pnrchaaere  who  would  advance  the 
cash  required  from  their  own  resourcea,  or 
at  least  Independently  of  advances  made  by 
the  plaintiff  for  the  purpose  of  securing  a  re- 
lease of  a  lien  upon  the  remaining  lots,  is  the 
only  one  that  meets  the  requirements  of  good 
conscience  and  equity.  The  Calhoun  trans- 
action did  not  contemplate  that  the  plaintiff 
would  advance  money  to  Calhoun  because  be 
(the  plaintiff)  had  money  of  his  own  or  of 
others  that  he  was  deslroos  of  loaning.  On 
the  contrary,  plaintUTs  avowed  purpose  was 
to  gain  an  advantage  to  himself,  at  the  ex- 
pense of  the  defendant's  security  upon  the 
40  or  more  lots  remaining  unsold.  Helblg 
not  being  limited  in  the  sale  of  lots  to  a  max- 
imnm  price,  Wolff  could  only  rely  upon  the 
self-interest  of  the  purchasers  to  protect  him. 
So  long  as  such  purchasers  were  required  to 
pay  one-third  of  the  purcliase  price  down,  be 
was  content,  and  It  was  not  until  Helblg  at- 
tempted to  remove  this  safeguard  by  ad- 
vancing the  cash  payment  from  his  own  re- 
soorces  that  Wolff  refused  to  convey.  Hel- 
big  could  not  thus  destroy  the  defendant's 
security,  and  Wolff  was  Justified  in  refusing 
to  cany  oat  the  Calhoun  deal.  A  construc- 
tion «ach  as  contended  for  by  plaintiff  would 
permit  him  to  dispose  ot  lots  to  irresponsible 
parties  at  double,  treble,  or  any  other  multi- 
fie  ot  the  price  that  such  lots  would  com- 
mand In  the  market,  if  sold  In  the  usual  man- 
ner. In  oor  opinion,  an  interpretation  of  the 
contract  that  will  permit  this  was  not  con- 
templated by  the  parties,  is  not  within  the 
letter  of  the  agreement,  but  is  utterly  foreign 
to  the  spirit  and  intent  thereof.  For  this 
reason  I  think  a  nonsuit,  as  to  the  Calhoun 
transaction,  should  have  been  granted. 

Aside  from  these  20  lots,  the  contract  be- 
tween Wolff  and  Helblg  seems  to  have  been 
folly  executed,  by  Helbig's  paying  his  notes 
in  full,  and  WolfTs  deeding  the  lots  remain- 
ing. Wolff  should  now  deed  to  Helblg  lots 
25  to  44.  inclusive,  in  blodc  2,  and  thereby 
terminate  the  controversy.  The  judgment 
of  the  district  court  will  be  reversed.  Be- 
vetaed. 

CAMPBBIili,  JT.  (dlssaithig).  I  cannot  agree 
with  the  construction  put  upon  this  contract 
by  the  CHIEF  JUSTICE.  As  I  understand 
Ote  scoiie  of  the  opinion,  one  to  whom  lots 
are  scdd,  and  in  whose  behalf  any  part  ot  the 
CMisIderation  Is  advanced  by  Helblg,  by  loan 
or  otherwise,  cannot  be  a  "purchaser,"  under 
this  contract  The  record  shows  that  one- 
third  of  the  purchase  price  of  the  lots  sold 
to  Calhoun  was  advanced  by  Helblg,  to  se- 
cnre  the  payment  of  which  Helblg  gave,  at 
was  to  give,  a  second  trust  deed  upon  the 
lots.  If  Wolff  got  the  cash  payment  provid- 
ed for  in  the  contract,  which  was  one-third 
of  tlie  amoont  of  the  purchase  price,  less,  pos- 
ribty,  the  commission  belonging  to  Helblg, 
and  got,  in  addition  thereto,  security  for  the 


unpaid  portion  of  the  porchase  money,  by  a 
trust  deed  which  was  a  first  lien  npon  the 
lots  sold,  which  this  contract  reqnbred,  then, 
if  the  selling  price  agreed  upon  was  a  fair 
one,  Wolff  got  exactly  what  he  bargained 
for;  and,  as  It  seems  to  me,  It  could  make  no 
possible  difference  to  him  whether  Helblg, 
or  some  third  party,  advanced  to  the  vendee 
the  cash  payment  Wolff's  only  additional 
right,  under  the  contract  (that  of  having  an 
adequate  security  for  the  two-thhrds  ot  the 
porchase  money  unpaid),  could  always  be  pre- 
served by  demanding  good  faith  In  the  sale 
of  lots,  and  this  right  could  be  protected  and 
enforced  by  submitting  the  question  to  a 
Jtuy.  A  sufficient  inducement  for  Calhoun 
to  carry  out  his  contract  and  pay  the  balance 
due  to  Wolff,  and  as  a  further  evidence  of 
good  faith.  Is  to  be  found  In  the  tact  that 
his  obligation  was  out  to  repay  Helblg  for 
the  cash  payment  and  It  was  secured  by  a 
second  lien  upon  the  lots.  Upon  the  trial 
of  this  case,  all  the  Issues  of  fact,  including 
the  good  faith  of  the  so-called  "Calhoun 
deal,"  as  to  whether  or  not  Calhoun  was 
merely  a  "man  of  straw,"  and  the  reasona- 
bleness of  the  price  at  which  the  lots  were 
sold  to  him,  were  submitted  to  the  Jury  under 
appropriate  Instructions  from  the  court  and 
these  Issues  of  fact  were  all  resolved  in  Hel- 
big's favor.  In  my  Judgment  this  was  the 
proper  course  to  pursue,  and  thereby  Wolff's 
rights,  if  he  had  any,  would  be  amply  pro- 
tected. The  hardship  of  the  constructioa 
adopted  by  the  majority  of  the  court  is  to  be 
seen  when  it  is  said  that,  as  the  record 
shows,  Helblg  has  paid  the  entire  considera- 
tion of  $20,000  to  Wolff,  and  the  latter  stUl 
holds  the  16  lots  attempted  to  be  sold  to  Cal- 
houn. We  cannot  close  our  eyes  to  the  fact 
that  since  the  time  when  Calhoun  boiight, 
this  property  has  greatly  depreciated  in  val- 
ue; and  for  Wolff  now  to  convey  these  lots 
to  Helbig,  without  being  required  to  do  more, 
when  the  value  of  the  property  to  be  convey- 
ed is  mnch  less  than  it  was  when  Wolff 
should  have  conveyed  It  to  Calhoun,  and 
mnch  less  than  Helblg  would  thereby  and  at 
that  time  have  received,  is  not  such  a  com- 
pliance upon  Wolff's  iiert  with  his  contract 
as  fair  dealing  and  equity  donand.  I  tUnk 
the  Judgment  of  the  district  court  shooUl  be 
ftfflmsda 


VAN  HOT7TBN  t.  PEOPLE. 

(Supreme  Ooart  of  Oolorado.     Dec.  4,  189B.) 

HoMiciDB — Bills  or  Exceptions— Time  or  Bisn- 

ING — CHA50B  or  VkNUK — RECORD  ON  APPBAL — 
HaKHLBSS  EhXOB  — IMPBAOBINO  RbOOBD— A*- 
8BNCB  or  BsrENDANT. 

1.  SesB.  Laws  1866,  p.  92,  f  8,  providing 
that  In  all  cases  in  the  oistrict  court  bills  of 
exceptions  may  be  signed  during  the  term  of 
court  at  which  they  were  talcen,  or  at  any  time 
thereafter  to  be  fixed  by  the  court,  applies  to 
criminal  cases,  and  supersedes  Mills  Ann.  St.  § 
1477  (origiuallj  enacted  in  18C1).  Dro-^Jing  that 
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in  criminal  eases  liins  t>f  exceptions  shall  be 
-algiied  dnrlngr  the  progress  of  the  trial. 

2.  As  Const,  art  S,  {  21,  prorides  that  "no 
l>iU  *  •  •  shall  be  passed  containing  auxe 
than  one  subject,  which  shall  be  clearly  express- 
•ed  in  its  title,"  Laws  18(K,  p.  92,  ijroviding  for 
the  signing  of  bills  of  exceptions,  in  so  far  as 
it  applies  to  criminal  coses,  was  not  affected  by 
the  adoption  of  the  Civil  Code,  entitled  "An 
■act  providing  a  system  of  procedure  in  civil  ac- 
tions," etc. 

3.  Where  defendant  was  joinjOy  indicted 
with  another,  but  a  separate  information  was 
afterwards  filed  against  him,  a  motion  for 
•change  of  venue  under  the  former  indictment 
cannot  be  considered  on  appeal  from  a  convic- 
tion nnder  the  second. 

4.  The  denial  of  a  motion  for  change  of  ven- 
■ue  cannot  be  considered  on  appeal  in  the  ab- 
-sence  of  the  motion  and  affidavits  from  the  bill 
■of  exceptions. 

6.  Defendant  having  failed  to  exhavst  Us 
peremptory  challenges,  the  overruling  of  his 
-challenges  to  jurors  who  did  not  sit  in  the  case 
was  immaterial. 

6l  A  record  showing  defendant's  presence 
glaring  the  trial  cannot  be  impeached  by  affida- 
vit showing  his  absence  during  the  examination 
<t  a  juror. 

■  7.  Defendant's  voluntary  absence  from  the 
-court  room  during  the  examination  of  a  juror 
who  was  ciiallenged  by  defendant's  counsel,  and 
-did  not  sit  in  the  case,  is  no  ground  for  reversal. 

8.  It  was  proper  to  refuse  requests  to 
■^hmTge  fully  covered  by  the  Instructions  given 
fey  the  court. 

9.  Where  the  evidence  for  the  state  showed 
that  deceased,  who  was  the  superintendent  of  a 
railroad  company,  called  at  a  cabin  temporarily 
occupied  by  defendant,  to  see  the  owners  of 
the  cabin  relative  to  the  removal  thereof  from 
said  company's  right  of  way,  and  that  after 
«ome  discussion  of  the  matter  deceased  stepped 
-outside  the  cabin,  followed  by  defendant,  and 

that  defendant,  armed  with  a  rifle,  p<rinted  it 
at  deceased,  and  after  a  minute's  time  tired  at 
deceased,  the  bullet  striking  over  the  heart,  and 
that  deceased  at  the  time  had  his  hand  raised 
in  argument,  and  was  unarmed,  a  verdict  of 
.murder  in  the  first  degree  will  not  be  disturbed. 

B<rror  to  district  court.  El  Paao  county. 

A.  W.  Van  Honten  was  convicted  of  mtir- 
4ler  tn  the  flrat  degree,  and  brlnga  error.  Af- 
firmed. 

J.  K.  Goudy  and  3.  K.  V&natta,  for  plain- 
tiff in  error.  B.  L.  Carr,  Atty.  Gen.,  oad  V. 
P.  Secor,  Asst.  Atty.  Oen..  for  the  People. 


flA YT,  O.  J.  Before  eataAag  «iii«  a  oooald- 
-«catlon  of  tiie  errora  aaelgned  by  plaintiff  In 
'«rroi;  we  vdll  consider  mn  alleged  defect  in 
the  record  t»  which  our  attention  Is  dlreoted 
by  the  attorney  geaeral.  This  relates  to  the 
bill  of  exceptions  which  has  been  certified 
to  this  court  This  bill  was  not  signed  until 
after  the  trial  In  tta  court  below  bad  been 
concluded  and  Judgment  rendered,  and  It  is 
contended  that  It  was  then  too  late;  hence 
we  are  asked  to  exclude  tbe  bill  from  consid- 
^ratioB  upon  this  review.  The  position  of 
the  attorney  general  In  this  behalf  is  based 
upon  section  1477,  Mills'  Ann.  St,  In  which 
tt  is  provided  that:  "In  tbe  trial  of  any  per- 
Bon  or  persons  for  any  crime  or  misde- 
meanor, it  shall  be  tbe  duty  of  the  Judge  be- 
fore whom  such  trial  is  pending,  to  sign  and 
seal  any  bill  of  exceptions  rendered  to  the 


court  during  the  progress  thereof."  At  com- 
mon law  the  rlglit  to  preserve  for  Tevlew  by 
WU  of  exceptions  matters  not  appearing  upon 
tbe  record  proper  must  find  support  in  some 
statute.  The  right  being  statutory,  a  stat- 
ute providing  for  the  signing  of  the  WU  dur- 
ing the  progress  of  the  trial  does  not.  It  is 
said,  permit  a  bill  to  become  a  part  of  the 
record  if  signed  even  one  day  late,  as  in  this 
case.  Plaintiff  In  error  has  presented  no  ar- 
gument In  opposition  to  the  position  ta'ken  by 
the  attorney  general,  but  we  find  upon  ex- 
amination that  there  is  a  statute  other  tban 
the  one  above  quoted,  which  appears  to  be  In 
full  force  and  effect  By  this  later  statute  it 
is  provided  that  the  bill  may  be  signed  at 
any  time  during  the  term  or  within  any  time 
beyond  the  term  fixed  by  the  court  Our  in- 
vestigation shows  that  the  section  relied  up- 
on by  the  attorney  general  was  passed  in 
1861,  while  the  one  to  which  we  allude  was 
enacted  four  years  thereafter.  It  reads:  "In 
all  cases  In  the  district  court  where  either 
party  shall  except  to  any  ruling,  decision  or 
opinion  of  the  court  and  shall  reduce  such 
I  exception  or  exceptions  to  writing,  it  shall  be 
i  the  duty  of  the  judge  to  allow  the  same,  and 
I  to  sign  and  seal  the  same  at  any  time  dur- 
i  Ing  the  term  of  the  court  at  which  such  ex- 
.  ceptlons  were  taken,  or  at  any  time  there- 
after to  be  flxed  by  the  court"  See  Sesa. 
I.aw8  I860,  p.  92,  f  3;  Rev.  St.  1SC8,  p.  508, 
S  21.  The  act  of  1865  was  under  considera- 
I  tlon  by  this  court  as  early  as  the  case  of 
Smith  T.  People,  1  Colo.  141,  and  was  then 
1  held  to  apply  to  criminal  cases.  A  careful 
I  investigation  fails  to  disclose  that  this  stat- 
I  ute  has  ever  been  repealed  in  so  far  as  it  ap- 
plies to  criminal  cases.  It  is  true,  Hiere  was 
j  an  Ineffectual  attempt  to  repeal  it  by  Uie 
Civil  Code,  enacted  nnder  the  following  title: 
,  "An  act  providing  a  system  of  procedure  In 
civil  actions  In  the  courts  of  justice  of  the 
state  of  Colorado."  The  constitution  (sec- 
tion 21,  art  5)  provides:  "No  bill  except  gen- 
eral appropriation  bills  shall  be  passed  cpn- 
talnlng  more  than  one  subject,  which  shall 
be  cleariy  expressed  in  its  title;  but  if  any 
subject  Shan  be' embraced  In  any  act  which 
shall  not  be  expressed  In  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  so  expressed."  It  Is  obvious  t|iat 
the  attempted  repeal  of  the  act  of  1865,  in  so 
far  as  the  same  relates  to  criminal  practice, 
was  Ineffective  and  void  imder  the  title 
adopted  for  the  Code  of  Civil  Procedure. 
We  have  not  overlooked  the  statement  by 
the  compiler  of  the  Revised  Statutes  of  1868 
to  the  effect  that  the  statute  of  1865  was  re- 
pealed; but,  as  the  tepeallng  act  re-enacted 
the  paragraph  nnder  consideration  verbatim, 
In  effect  this  paragraph  was  not  repealed, 
but  has  been  the  law  all  the  time.  We  are 
therefore  of  the  opinion  that  the  act  of  1865 
Is  still  a  live  statute  in  so  far  as  criminal 
cases  are  concerned,  and  that  bills  of  excep- 
tions in  such  cases  may  be  signed  during  the 
term  at  which  such  exceptiO!|iB  were  talcen. 
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or  at  any  Ume  tbareaitet  to  be  fixed  by  the 
coort.  Ttfla  courtruetian  la  hi  accordance 
with  the  practice  *or  80  years,  and  we  are 
not  now  disposed  to  consider  favorably  ob- 
jections to  It. 

Plaintiff  in  error  complalnB  because  the 
district  conrt  overruled  a  motion  for  a 
change  of  venue.  This  motion  bears  date 
February  14,  1895,  and  by  its  terms  refers  to 
an  information  filed  January  15,  1805,  while 
the  record  in  tlUa  caae  shows  that  the  plain- 
tiff In  error  -was  'tried  and  conrleted  upon  an 
information  bearing  date  B(ay  14, 1895.  The 
record  la  not  complete,  but  sufficient  appears 
to  show  that  the  defendant  was  first  indicted 
Jointly  with  one  TCeoman  and  oneHosklns  for 
the  murder  of  tbe  deceased,  but  that  aftei^ 
warda  a  aepar&te  Information  was  filed, 
charging  thia  defendant  with  this  murder. 
The  trial  and  convictiMi  were  had  upon  this 
last  InfomiatioiiT  while  the  motion  for  a 
change  of  venae  appears  to  have  been  filed 
In  the  first  case,  and  for  this  reason  cannot 
be  considered  in  connection  with  the  record 
now  before  us  for  review.  Aside  from  thla, 
neither  the  motion  nor  the  affidavits  in  sup- 
port thereof  are  preserved  by  a  bill  of  ex- 
ceptions, and  for  this  additional  reason  can- 
not be  revle-wed  by  this  court.  Under  our 
practice,  a  motion  for  a  change  of  venue  is 
addressed  to  tbe  sound  discretion  of  the  trial 
«onrt,  and  its  rulings  thereon  will  not  be  re- 
versed upon  review  except  In  cases  of  mani- 
fest abuse  of  Buch  discretion;  but  where.  In 
a  criminal  case,  the  defendant  deelres  a  re- 
view of  an  order  overruling  his  motion  for 
a  change  of  venue,  the  motion,  together  with 
all  affidavits  filed,  whether  in  support  or  In 
opposition,  should  be  preserved  by  a  bill  of 
exceptions  properly  certified  into  this  court 

The  next  error  discussed  brings  up  for  re- 
view the  action  of  the  district  court  in  over- 
nding  certain  chall^sges  for  cause  interposed 
by  plaintiff  in  error  to  certain  Jurors  upon 
the  panel  oat  of  which  the  Jury  to  try  the 
cause  was  selected,  but,  as  none  of  these 
Jurors  served  ui»on  the  trial  of  the  case,  the 
rnUi^  of  the  court  with  reference  to  such 
ebaltenges  is  immaterial,  as  plaintiff  In  error 
failed  to  exhaust  bis  peremptory  challenges. 

It  appears  from  an  affidavit  to  be  found 
among  the  files  of  the  caae  that  during  the 
examination  of  one  of  the  Jurors  plaintiff  in 
enw  voluntarily  absented  himself  from  the 
court  rocnn  for  a  few  minutes.  While  absent 
he  was  In  charge  of  a  sworn  officer,  but  hla 
absence  does  not  appear  to  have  been  noticed 
by  court  or  counsel  for  a  time.  When  no- 
tice^  the  proceedings  were  stopped  until  the 
defendant  came  Into  the  court  room,  when 
the  examination  of  the  Jury  was  renewed. 
The  Jnror  examined  during  defendant's  ab- 
sence was  challenged  by  his  counsel,  and  did 
not  serve  upon  the  panel  that  tried  the  case; 
but  we  are  now  asked  to  grant  a  new  trial 
on  account  of  such  voluntary  absence  of  the 
defendant  The  record  shows  the  perscmal 
presence  of  the  defendant  and  it  cannot  be 


contradicted  In  the  manner  resorted  to  In  the 
case.  Moreover,  the  facts  alleged  would  af- 
ford no  ground  for  a  new  trial  If  they  were 
properly  authenticated. 

The  charge  of  the  court  to  the  Jury  Is  plain 
and  explicit  upon  every  proposition  of  law 
applicable  to  the  evidence,  and  is  free  ftom 
error  prejudicial  to  the  defendant  The  pre- 
siding Judge  not  only  gave  full  instructions 
upon  the  law  of  self-defense,  which  seems  to 
have  been  the  dilef  reliance  of  the  accused, 
but  he  repeats  In  varying  form  such  portions 
of  this  law  as  would  be  likely  to  appeal  most 
strongly  to  the  Jury  in  behalf  of  the  defend- 
ant So,  also,  the  distinguishing  features 
l>etween  murder  of  the  first  degree  and  mur- 
der of  the  second  degree,  and  between  both 
kinds  of  murder  and  manslaughter,  are  care- 
fully pointed  out  and  emphasized  by  repeti- 
tion. The  complaint  that  is  now  made  be- 
cause certain  Instructions  asked  by  defend- 
ant were  not  given  in  the  precise  language 
of  his  counsel  la  fully  answered  by  the  rec- 
ord, showing,  as  It  does,  that  such  Instruc- 
tions were  fully  covered  by  the  charge  as 
given  by  the  tourt 

It  is  claimed,  finally,  that  the  evidence  does 
not  Justify  a  verdict  of  murder  of  the  first 
degree.  Ejvery  witness  to  the  shooting  of  the 
deceased  by  the  defendant  that  could  be 
found  was  introduced  by  the  state,  thus  giv- 
ing the  defendant  whatever  benefit  might 
arise  from  a  thorough  cross-examination  of 
the  many  witnesses  to  the  homicide.  In  this 
respect  the  conduct  of  the  district  attorney 
Is  to  be  commended.  There  is  but  slight 
conflict  in  the  evidence  upon  the  material 
facts  of  the  caae  except  as  such  conflict  arises 
by  reason  of  the  testimony  of  the  defendant 
himself.  The  circumstances  leading  up  to 
and  culminating  In  the  homicide  are  as  fol- 
lows: In  the  year  1884  the  Midland  Ter- 
minal Railroad  was  In  progress  of  construc- 
tion from  a  point  on  the  Colorado  Midland 
Railroad  to  the  gold  fields  of  Cripple  Creek. 
The  deceased,  Richard  Newdl,  Jr.,  was  the 
superintendent  of  construction,  and  the  gen- 
eral superintendent  of  the  road.  The  line  as 
surveyed  ran  across  a  mining  claim  known  as 
the  "Black  Wonder,"  the  cabin  on  this  claim 
standing  in  the  direct  line  of  the  road.  This 
mining  claim  was  owned  by  Sylvester  Yeo- 
man, and  the  cabin  by  Teoman  and  two  oth- 
ers, of  whom  the  defendant  was  not  one.  ^Riere 
was  a  dispute  between  the  owners  of  the 
claim  and  the  railroad  company  in  reference 
to  this  right  of  way,  which  dispute  seems  to 
have  engendered  hot  blood  on  both  sides. 
Pending  an  adjustment  of  the  matter,  the 
road  was  constructed  across  the  claim  or 
roadbed,  ctirving  sharply  to  avoid  the  cabin. 
The  controversy  over  the  right  of  way  was 
finally  submitted  to  two  arbitrators  with 
power  to  select  a  third  in  case  of  failure  to 
agree,  llie  two  arbitTat<»^  selected  by  the 
parties  reached  an  agreement  to  the  effect 
that  the  company  should  pay  the  sum  of 
flOO  to  Yeoman  as  damages  to<4ha  minlac 
Digitized  by  VjOOQ IC 


140 


PACIFIO  HEPORTBBt  VoL  43, 


(Cok>. 


claliu,  and  tbe  farther  sun  of  9S0  to  the  own- 
ers of  the  cabin  to  cover  the  expense  of  mov- 
ing the  same;  and,  award  having  been  made 
In  accordance  with  this  agreement,  the  en- 
tire snm  was  p&lA  over  a  short  time  prior  to 
the  date  of  the  homicide.  On  the  19th  day 
of  December,  A.  D.  1894,  the  cabin,  at  the 
time  not  yet  having  been  removed,  was  occu- 
pied by  the  defendant,  Tan  Honten,  and  the 
witness  Hosklns.  The  occupants  had  been 
at  work  the  day  of  the  homicide  upon  neigh- 
boring properties,  but  were  at  the  time  occu- 
pying the  cabin  upon  the  Black  Wonder 
claim  by  permission  from  the  owners.  Up- 
on that  day  the  men  had  worked  as  usual, 
returning  to  the  cabin  shortly  after  4  o'clock 
In  the  evening.  Hosklns,  who  acted  as  cook. 
Immediately  set  about  preparing  the  evenhig 
meal,  the  defendant  being  at  the  time  In  the 
cabin.  About  this  time  the  deceased  was  on 
a  special  train  that  was  going  up  the  railroad 
from  a  point  named  "Orassy."  When  the  en- 
gine of  this  train  reached  a  point  directly  op- 
posite the  Black  Wonder  cabin  the  train  was 
brought  to  a  stop  at  a  signal  from  Newell, 
who  was  on  a  car  which  stopped  a  short  dis- 
tance from  the  cabin.  As  soon  as  the  train 
stopped,  Newell  Jumped  from  the  car,  and 
walked  iividly  towards  the  cabin,  entering 
the  open  door.  There  were  then  in  the  cabin 
the  defendant  and  the  witness  Hosklns.  As 
to  what  Immediately  followed,  Hosklns,  who 
was  a  witness  in  the  district  court,  states: 
"When  Newell  came  .in,  the  defendant  came 
forward  to  Newell,  and  Newell  said,  'Where 
Is  the  man  I  saw  the  other  day?"  Defendant 
said,  'I  guess  it  Is  me  yon  mean,  Mr.  Newell.' 
Newell  said:  "No;  it  is  not  you  I  mean  at  alL 
I  mean  the  man  I  saw  the  other  day.'  I  knew, 
of  course,  who  he  meant;  and  I  said,  1  guess 
it  is  Mr.  Yeoman  you  mean,  Mr.  Newell.' 
Mr.  NeweU  then  pulled  a  letter  out  of  Us 
pocket,  and  the  defendant  said  the  same,  1 
guess  it  is  Mr.  Yeoman  you  mean.'  Mr.  New- 
eU pnlled  a  piece  of  paper  out  of  liis  pocket, 
and  said  'I  have  a  letter  here,'  and  the  de- 
fendant took  that  letter  and  read  it  The  de- 
fendant held  the  letter  in  Just  this  position 
[illustrating];  Just  tliat  way.  The  defendant 
stood  by  the  side  of  the  doorway.  The  door 
opened  on  the  Inside  of  the  cabin.  Newell 
stood  with  his  back  opposite  the  defendant's, 
on  one  side.  I  stood  l>ack  and  sort  of  be- 
tween l>oth  men.  In  the  meantime,  while 
defendant  was  reading  the  letter,  I  looked 
out,  and  saw  two  men  on  that  train.  One 
man  was  Conductor  Blizzard,  on  the  t(q;>  of 
Newell's  car,  and  the  other  was  on  the  plat- 
form of  the  car,  but  who  he  was  I  don't 
know.  I  stepped  a  little  further  back,  and 
while  the  defendant  was  reading  the  letter 
I  saw  150  marked  on  the  letter  in  figures. 
I  could  not  swear  whether  it  was  $150  or  not, 
but  it  was  150  in  figures  all  right.  When 
the  defendant  ^ot  through  reading  the  letter, 
he  said  to  Mr.  Newell,  TVell,  Mr.  Newell,  that 
Is  all  right,  but'— going  to  explain  himself. 
NeweU  spoke  up,  and  said,  'I  shaU  puU  this 


cabin  down  to-morrow  morning/  The  de- 
fendant said,  1  dont  know  about  tiSfct*  New- 
ell said,  'I  wUl  puU  It  down  anyhow.'  Then 
NeweU  moved  to  go  out  of  the  doorway. 
Then  I  turned  around  to  go  to  the  other  aide 
of  the  cabin,  to  take  oft  my  coat  and  liat  and 
hang  them  up,  as  I  had  them  on  when  I  came 
in  the  cabin,  with  the  intention  of  going  to 
the  stove  and  attend  to  the  supper,  as  there 
was  no  one  else  to  do  that.  It  was  imder- 
stood  that  when  the  defendant  had  anything 
else  to  do,  I  did  the  cooking,  which  I  did. 
When  I  turned  around  from  banging  up  my 
coat  and  hat  I  saw  NeweU  on  the  outside  of 
the  cabin  and  the  defendant  on  the  inside, 
and  they  were  talking  both  at  the  same  time, 
but  I  could  not  hear  for  the  steam  what  they 
were  saying.  I  stood  there  probably  half  a 
minute  or  a  minute,  and  then  went  to  the 
stove.  I  concluded  It  was  none  of  my  busi- 
ness anyway,  so  I  went  to  the  stove.  Attee  I 
had  been  at  the  stove  a  very  short  time  I 
could  not  hear  the  other  man  talking,  ao  I 
said  to  myself  Newell  must  be  gone,  and 
wondered  why  the  defendant  did  not  come 
in.  I  stepped  back  in  the  cabin.  There  was 
a  pUe  of  wood  behind  the  door  that  came  out 
farther  than  the  door,  so  I  stepped  back  far 
enough  to  see  NeweU  and  the  defendant. 
The  defendant  had  his  fist  up  against  Newell, 
and  Newell  had  his  hands  raised.  I  thought 
I  would  go  back  to  the  stove  to  save  the 
things  from  burning,  and  then  go  and  inter- 
fere; but  when  I  got  back  to  the  stove  I 
heard  NeweU  say,  'Yon  come  outside  and 
fight.'  I  Just  lifted  a  few  dishes  off  the  stove, 
and  put  the  Uds  on,  when  I  beard  the  defend- 
ant say,  'You  son ,'  and  I  turned  around, 

and  the  defendant  had  his  gun,  Ufting  It 
from  the  side  of  the  bunk.  AU  he  had  to  do 
was  to  turn  half  way  round,  and  reach  the 
gun  from  where  he  was  standing.  I  Jumped 
back  Just  enough  to  see  how  he  held  tlie  gun, 
then  I  took  my  eyes  off  him,  to  put  a  pan  or 
pot  on  the  fioor,  but  before  I  got  them  on  the 
floor  the  shot  was  fired.  All  the  words  that 
were  said  from  the  time  the  defendant  got 
his  gun  down  were,  Newell  said.  That  Is  the 
only  way  you  wIU  come  out'  •  •  •  I  did 
not  see  that  NeweU  was  hurt,  and  felt  glad 
of  it.  The  trainmen  had  started  from  the 
car  to  NeweU,  and  I  kept  my  eyes  mostly  on 
NeweU.  I  looked  at  the  defendant  once  or 
twice.  I  could  see  NeweU,  and  there  was 
a  big  tie  right  behind  him,  and  he  seemed 
to  l>e  trying  to  step  back  to  It,  but  on  ac- 
count of  that  tie  he  could  not  make  any 
headway  backward.  The  men  from  the  train 
were  getting  close  to  Newell  at  that  time, 
and  I  could  see  that  Newell  was  in  a  ter- 
rible condition,  with  his  hand  on  his  side, 
trying  to  support  himself;  and  the  men  from 
the  train  got  around  Newell  Just  in  time  to 
save  him  from  faUlng  on  the  ground.  He 
feU  in  their  arms,  and  they  took  him  to  the 
car.  Th6  defendant  stood  there  on  the  l>ank, 
and  never  moved  at  all.  I  did  not  go  any- 
where myself.    The  conductor  came  out  of 
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the  car,  going  back  to  give  the  engineer  or- 
ders or  something,  and  as  both  men  walked 
back— the  defendant  and  conductor— the  de- 
fendant on  the  bank  and  the  conductor  down 
on  the  grade,  the  cabin  wag  between  the  two 
men  and  I  was  between  the  men,  and  the  de- 
fendant said  to  that  conductor,  'I  don't  allow 
any  *  *  *  to  poll  a  cabin  down  after  me.' 
Q.  Wbo  was  that  conductor?  A.  I  don't 
know  his  name.  Q.  Was  It  Conductor  Bllz- 
sard?  A.  No,  sir;  I  know  him.  Q.  Was  It 
the  condnctor  of  the  work  train?  A.  He  was 
the  man  that  went  back  to  the  cabin  after 
that  Q.  Proceed  with  your  story.  A.  That 
condnctcH'  said  to  the  defendant:  'Tou  don't 
need  to  talk  abont  It,  my  friend.  That  man  Is 
dead.'  " 

The  ball  ottered  Newell'a  breast  near  the 
left  nipple,  and  passed  through  his  body. 
After  he  was  shot,  he  ran  sideways  about  20 
feet,  where  he  fell,  and  Immediately  expired. 
Daring  most  of  the  time  that  Newell  was  in 
the  cabin  he  was  out  of  the  sight  of  the  men 
upon  the  train,  and  during  the  entire  period 
from  the  time  he  entered  the  cabin  until  the 
mortal  wonnd  was  given  the  steam  from  the 
engine  was  making  so  much  noise  that  none 
of  the  trainmen  conld  hear  what  was  being 
said  by  either  Newell  or  the  defendant,  al- 
though some  of  them  were  on  the  cars  only  a 
few  feet  away;  bat  from  the  time  the  de- 
ceased stepped  from  the  door  of  the  cabin 
until  he  fell  mortally  wounded  he  was  In  the 
plain  Tlew  of  a  large  number  of  the  trainmen 
and  others.  As  to  what  occurred  during  this 
brief  p«iod  the  evidence  of  these  witnesses 
la  In  all  substantial  inrtlculars  Identical. 

The  testimony  of  Ira  Bllazard,  the  con- 
ductor of  the  special  train.  Is  In  substance  as 
follows:  "We  reached  the  cabin  about  4:45 
p.  m.  The  train  stopped  upon  a  signal  from 
B£r.  NewelL  The  pilot  of  the  engine  stood 
abont  even  with  the  south  comer  of  the  cab- 
in, and  the  cars  were  on  the  south  end  of  the 
train,  as  the  train  was  running  backward. 
Mr.  Newell  was  on  the  platform  of  the  spe- 
cial car,  and  this  was  about  75  feet  from  the 
cabin  when  the  train  was  brought  to  a  stand- 
stOL  Mr.  Newell  got  off,  and  went  into  the 
cabin.  I  stood  on  the  top  of  the  second  car, 
and  abont  00  feet  from  the  cabin.  Mr.  New- 
ell was  In  the  cabin  perhaps  three  or  fonr 
minutes,  and  then  I  saw  him  back  out.  As 
Mr.  Newell  stepi>ed  out  of  the  cabin.  Van 
Honten  followed  to  the  doorstep,  and  I  think 
pat  one  foot  outside ;  but  abont  that  time  he 
stepped  back,  and  reached  with  his  right 
hand,  and  got  a  rifle  or  gun;  then  stepped 
i^pUn  to  the  door,  pointing  the  gnn  towards 
Mr.  NewelL  Mr.  Newell  then  grabbed  the 
gnn.  Van  Honten  stepped  back  into  the 
cabin,  Jerldng  the  gun  away.  Newell  then 
Bteiq>ed  back  a  little  further  from  the  cabin. 
The  defendant  then  stepped  to  the  door 
again,  and  Newell  was  making  some  motion 
with  his  hand,  as  though  he  was  arguing 
some  point  He  had  taken  a  step  towards  the 
cabin,  when  the  defendant  raised  the  gnn 


partly  to  his  shoulder,  and  fired.  I  could  not 
hear  the  conversation  between  these  men. 
When  Mr.  Newell  stepped  out  of  the  cabin 
he  had  a  piece  of  writing  paper  In  his  left 
hand,  which  he  folded  up,  and  placed  In  his 
Inside  left-hand  coat  pocket"  The  paper 
which  Newell  took  out  of  his  pocket  and 
handed  to  Van  Houten  in  the  cabin,  and 
which  the  deceased  subsequently  folded  and 
replaced  In  his  coat  pocket.  Is  shown  to  have 
had  reference  to  the  award  of  the  arbitra- 
tors. The  paper,  as  Identified  by  the  wit- 
nesses for  the  state,  reads  as  follows:  "Crip- 
ple Creek,  Colo.,  Bee.  13th,  1894.  B.  Newell, 
Jr.,  Gillette,  Colo.— Dear  Sir:  Yours  of  the 
12th  to  hand;  contents  noted.  The  decision 
In  the  case  of  The  Midland  Terminal  Railway 
Company  vs.  The  Black  Wonder  Claim  was 
that  the  sum  of  91S0.00  covered  every  and  all 
damage  sustained  by  the  Black  Wonder  own- 
ers by  reason  of  said  road  going  through 
their  claim.  The  damage  to  the  cabin  entire 
was  fixed  at  $50.00,  and  the  damage  to  tbe 
«itlre  claim  was  fixed  at  $100.00,  making  a 
total  sum  of  $150.00  for  all  damages.  Yours, 
truly,  J.  W.  Watson."  Van  Houten  says  that 
the  foregoing  Is  not  the  paper  which  he  was 
handed  by  the  deceased,  bat  he  admits  that 
the  paper  given  him  to  read  was  similar  in 
character.  This  paper  and  the  evidence  in 
reference  thereto  were  properly  admitted  as 
part  of  the  res  gestse. 

Some  ten  or  a  dozen  witnesses  were  ex- 
amined on  the  part  of  the  prosecution.  Their 
testimony  Is  not  materially  different  from 
that  of  the  witness  Blizzard.  The  evidence 
of  these  witnesses  is  to  the  effect  that  about 
one  minute  elapsed  from  the  time  Newell 
stepped  from  tbe  cabin  until  the  fatal  shot 
was  fired,  during  which  time  the  defendant, 
standing  with  his  gun  In  his  hands,  pointed 
towards  the  deceased,  had  him  completely  at 
his  mercy.  But  two  witnesses  are  Introduced 
on  the  part  of  the  defendant  One  was  J. 
O.  Sterling,  a  deputy  sheriff.  This  witness 
was  not  present  at  the  time  of  the  shooting. 
He  testified  that  Newell  told  him  a  few  days 
before  that  "there  was  liable  to  be  trouble 
there  at  the  cabin,— that  they  had  threatened 
to  shoot  scone  of  the  railroad  men,— end  said 
he  would  like  to  have  me  go  up  and  see 
them.  In  pnrsaance  of  this  conversation  I 
did  go  np,  and  talked  with  the  men  at  the 
cabin.  The  defendant  was  not  present  at 
the  time.  I  told  the  men  that  were  there 
that  there  was  a  better  way  to  settle  the  con- 
troversy than  by  shooting,  but  that  if  there 
was  going  to  be  any  shooting  I  should  like 
to  be  present" 

Van  Houten,  the  defendant,  testified  In  his 
own  behalf.  His  testimony.  In  so  far  as  it 
differs  essentially  from  that  of  the  prosecu- 
tion, wUl  safllciently  appear  from  the  follow- 
ing summary:  The  witness  stated:  That  he 
and  Newdl  were  strangers  to  each  other. 
That  he  (tbe  witness)  had  no  Interest  In  the 
Black  Wonder  claim  or  In  the  cabin.  That 
he  noticed  that  at  tbe  time  Newell  came  ap 
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be  was  either  under  the  InHnence  of  liquor 
or  was  angry  about  something.  "I  did  not 
know  his  name  until  after  the  shooting  was 
over.  When  he  came  in  he  asked  who  was 
tlte  general  here.  I  said,  'I  am  supposed  to 
have  charge  of  the  lease  on  the  Nancy  Hanks 
and  Victoria  claims.'  He  says,  'I  have  a  letr 
ter  for  you,'  and  selected  from  a  package  a 
letter,  took  it  out  of  the  envelope,  opened  It 
up,  and  banded  it  to  me.  I  read  the  letto*, 
and  banded  it  back  to  him,  and  told  him  he 
would  have  to  see  Mr.  Yeoman,  as  It  did  not 
concern  me.  He  says,  'I  am  going  to  tear 
this  cabin  down  if  I  have  to  kill  you  people 
'  to  do  it' "  The  witness  then  testifies  to 
much  foul  and  abusiye  language^  which  he 
says  the  defendant  used  towards  him,  and 
that  he  made  an  attempt  as  though  to  strike 
tlie  witness.  He  says  that  after  Newell 
passed  out  of  the  door  he  threatened  to  come 
back  In  and  pull  him  out;  that  it  was  at 
this  time  that  he  reached  up  and  grabbed  his 
gun,  "and  I  said,  'I  have  no  occasion  to  go 
out,'  and  asked  him  to  go  away.  He  said,  'I 
will  come  in  there,  and  take  the  gun  away 
from  you,  and  kill  you.'  He  made  a  grab  at 
the  gun,  and  pulled  his  pistol  at  the  same 
time  I  fired.  At  the  time  the  shot  was  fired 
he  was  outside,  in  the  act  of  stepping  upon 
the  high  baulc  He  made  a  step  like  this 
[illustrating],  and  threw  his  hand  behind  his 
back  as  if  to  grab  my  gun  with  his  left  hand 
and  draw  his  gun  with  his  right  hand.  That 
was  the  time  I  fired.  I  did  not  take  aim. 
The  gim  was  down  not  high»  than  my 
thigh." 

All  the  other  witnesses  to  the  transaetioD 
swear  positively  that  Newell  had  no  weaixni 
of  any  kind  in  his  hand  at  the  time,  and 
that  he  did  not  attempt  to  draw  a  pistol,  and 
made  no  motion  that  could  be  construed  as 
indicating  any  such  attempt;  while  several 
swear  that  Newell's  attitude  was  argumen- 
tative, rather  than  aggressive;  that  at  the 
time  of  receiving  the  mortal  wound  he  stood 
with  one  band  raised,  as  "though  explaining 
something."  It  Is  conclusively  shown  that 
Newell  Iiad  no  weapon  on  his  person  at  the 
time. 

Is  there  evidence  In  this  record  which.  If 
t)elieved  by  the  Jury,  will  suw>ort  a  verdict 
of  murder  of  the  first  degree  under  the  stat- 
ute of  this  state,  which  reads  as  follows: 
"Malice  shall  be  implied  when  no  consider- 
able provocation  appears,  or  when  aU  dr- 
cumstances  of  the  killing  show  an  abandon- 
ed and  malignant  heart  All  murder  which 
stiali  be  perpetrated  by  means  of  poison,  or 
lying  in  wait  torture,  or  by  any  kind  of 
wUful,  deliberate  and  premeditated  killing; 
or  which  is  committed  in  the  perpetration  or 
attempt  to  perpetrate  any  arson,  rape,  rob- 
bery, mayhem,  or  burglary;  or  pei-petrated 
from  a  deliberate  and  premeditated  design, 
unlawfully  and  maliciously,  to  eSect  the 
death  of  any  human  being  other  than  him 
who  is  killed;  or  perpetrated  by  any  act 
jpreatly  dangerous  to  the  lives  of  other*,  and 


indicating  a  depraved  mind  regardless  ot 
human  life,  shall  be  deemed  murder  of  the 
first  degree,  and  all  other  kinds  of  janr6er 
shall  be  deemed  murder  of  the  second  de- 
grree.  The  Jury  before  whom  any  person  in- 
dicted for  murder  shall  be  tried,  shall,  if 
they  find  such  person  guilty  thereof,  desig- 
nate by  tb^r  verdict  whether  it  be  murder 
of  the  first  or  second  degree."  1  Mills'  Ann. 
St  S  1176.  The  entire  evidence,  excepting 
only  that  of  the  accused,  negatives  the  con- 
clusion that  this  was  a  case  of  mutual  com- 
bat and  thereby  excludes  the  idea  of  man- 
slaughter. So,  also,  the  plea  of  self-defense 
is  not  within  our  consideration,  as  it  la  neg- 
atived by  all  the  evidence  except  that  of  the 
defendant,  and  was  resolved  against  him  by 
the  Jury. 

The  crime  of  murder  alone  remainis.  Hiis 
the  statute  divides  into  two  degrees;  L  e. 
murder  of  the  first  degree  and  murder  of  the 
second  degree.  Murder  being  establisbed, 
the  law,  in  Its  humanity,  declares  it  to  be 
murder  of  the  second  degree  in  the  absence 
of  circumstances  showing  it  to  have  been 
murder  of  the  first  degree.  In  His  case  the 
proof  must  establish  deliberation  and  pre- 
meditation to  support  the  verdict  Time, 
however,  is  not  essential  If  there  was  a  de- 
sign and  determination  to  kill  formed  in  the 
mind  of  the  defendant  previous  to  or  at  the 
time  the  mortal  wound  was  given.  It  mat- 
ters not  how  short  the  Interval,  tf  It  was 
sufficient  for  one  thought  to  follow  another, 
and  the  defendant  actually  formed  the  de- 
sign to  Itill,  and  deliberated  and  premeditat- 
ed upon  such  design  before  firing  the  fatal 
shot,  this  was  sufficient  to  raise  the  crime  to 
the  highest  grade  known  to  the  law.  By  the 
statute  the  Jury  are  expressly  authorised  to 
designate  the  degree  in  case  murder  is  es- 
tablished. In  this  reqiect  it  is  Quite  similar 
to  the  act  of  1870.  Under  these  acts  pre- 
meditation and  deliberation  are  the  subject 
of  inference  and  presumption  to  be  drawn 
by  the  Jury  from  the  facts  and  clrcumstas- 
ces  leading  up  to,  surrounding,  and  explana- 
t(M7  of  the  homicide.  Hill  v.  People,  1 
Colo.  486;  Power  v.  People,  17  Oolo.  178,  2S 
Pac.  1121.  The  evidence  tvr  the  state  shows 
that  when  Newell  stepped  outside  of  the 
cabin  the  defendant  followed  him  to  the 
door;  that  he  armed  himself  with  a  loaded 
rtfie,  and  pointed  it  at  the  deceased;  that  he 
had  his  victim  entir^y  within  his  power  for 
the  space  of  perhaps  one  minute  bef<Hre  fir- 
ing, the  deceased  at  the  time  having  hit 
hand  raised  in  argument)  that  the  rifle, 
when  discharged,  was  aimed  at  the  moat  vi- 
tal part  of  the  human  body,— the  heart  In 
view  of  these  circumstances,  we  cannot  say 
as  a  matter  of  law  that  the  verdict  is  not 
warranted  by  the  evidence.  Finding  no  et^ 
ror  in  the  record,  the  Judgment  will  be  af- 
firmed, and  the  calendar  week  commencing 
December  22,  A.  D.  1895,  Is  designated  as 
the  week  for  carrying  the  Judgment  of  the 
district  court  Into  effect     AJBnn«4. 
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MACKBY  T.  TABOE. 
(Supreme  Court  of  Colorado.     Dec.  16,  1895.) 

JimaoidiOK  or  Codbt  or  Apfbal*  —  Conbtitu- 
TIOSAI.  QuEsnoK. 
The  GoaopIaiBt  in  an  action  by  a  colored 
man  asaiDst  the  owner  of  an  opera  bonse  for 
wrongTol  expulsion  therefrom  alleged  that  tiie 
expulaion  was  made  on  accoont  of  nia  race  and 
color.  The  action  waa  diamiased  on  the  ground 
that  defetidant  was  not  legalbr  responsible  or 
liable  for  the  acts  of  thoce  who  made  the  ez- 
piiliiion.  Held,  that  plaintiff  had  no  right  of 
appeal,  under  the  act  cresting  the  court  of  ap- 
IiT'ala,  on  the  iproand  that  a  riolatioD  of  hia 
rif:ht.<!  aa  a  citizen,  declared  in  Const.  U.  S. 
Amends.  13,  14,  and  Bill  of  Rights,  art  2,  (  8, 
was  shown. 

Error  to  district  conrt,  Arapahoe  county. 

Action  by  James  Mackey  against  Horace 
A.  W.  Tabor  for  wrongful  expnlsion  from 
an  opera  honse.  Trom  a  Judgment  for  de- 
fendant, plaiutifF  appeals.  Appeal  dismissed. 

J.  Warren  Mills,  for  plalntifC  in  error.  L 
X.  Stevens,  for  defendant  In  ertor. 

GODDAKD,  J.  This  la  an  action  brought 
by  James  Mackey  against  H.  A.  W.  Tabor  to 
recover  damaj^es  for  wrongfully  expelling 
him  from  the  Tabor  Grand  Opera  House. 
As  a  cause  of  action,  be  alleges,  substantial- 
ly: That  defendant,  at  the  time  of  the  griev- 
ance complained  of,  was  the  owner  and  in 
the  occupancy  of  the  Tabor  Grand  Opera 
House,  In  the  city  of  Denver.  That  a  club 
or  organization,  called  the  "Denver  Single 
Tax  Association"  engaged  the  opera  house 
fbr  the  evening  of  January  26,  1890,  for  the 
purpose  of  a  lecture  by  the  Beverend  Father 
McGIynn  upon  the  subject  of  "Anti-Pover- 
ty," and  agreed  to  pay  therefor  the  sum  of 
$100.  That,  In  coosideratlon  of  that  sum, 
defendant  agreed  that  the  house  should  be 
at  the  absolute  disposal  of  the  association 
for  that  evening,  except  that  the  Internal 
conduct  thereof  should  rematai  under  the  ex- 
clusive control  of  the  ushers,  doorkeeper, 
and  ticket  agents  In  the  employ  and  service 
of  defendant.  That  plaiutifC,  an  officer  in 
the  association,  purchased  tickets  of  admis- 
sion for  himself  and  a  friend  which  entitled 
them  to  seats  upon  the  lower  floor.  While 
he  and  his  friend  were  rightfully  occupying 
such  seats,  a  person  then  and  there  in  charge 
of  the  internal  affairs  of  the  opera  house 
commanded  them  to  vacate  their  seats  and 
exchange  the  tickets  they  then  held  for  tick- 
ets calling  for  seats  on  the  floor  or  balcony 
above.  Upon,  his  refusal  to  comply  with 
this  demand,  this  person  ordered  a  police- 
man in  attendance  *to  put  tbem  out;  and 
thereupon  the  police  officer  assumed  to,  and 
did,  arrest  and  forcibly  eject  the  plaintiff 
and  his  guest  from  the  opera  house.  The  de- 
fendant denies  that  he  or  his  agents  had 
any  charge  or  control  whatsoever  of  the  in- 
ternal affairs  or  management  of  said  opera 
boose  on  the  night  in  Question,  or  that  he  or 
bis  manager,  agents,  or  servants,  in  the 
scope  of  their  employment,  or  acting  under 


bis  order  or  direction,  ejected  or  caused  tbe- 
plalntiff  to  be  ejected  therefrom.  The  trial 
of  the  cause  waa  proceeded  with  before  a. 
Jury,  and  upon  the  close  of  plaintifTs  evi- 
dence the  court  sustained  a  motion  for  non- 
suit, and  dismissed  the  plaintiff's  action,  up- 
on the  ground  that  the  evidence  was  not 
suffi«lent  to  show  any  liability  on  the  part  of 
defendant,  and  that  the  plaintiff's  griievasce- 
was  not  against  him,  but  against  the  per- 
sons who  removed  him.  To  reverse  thi» 
Judgment,  Mackey  brings  the  case  hero  on 
error. 

The  record  falls  to  dlsclese  any  ground  «p- 
on  which  the  Jurisdiction  of  this  court  can 
be  Invoked.  Section  1  of  the  act  creating  the' 
conrt  of  appeals  enacts  that:  "No  writ  of 
error  from,  or  appeal  to,  the  supreme  court, 
shall  lie  to  rsvlew  the  final  Judgment  of  any 
laf^or  court,  unless  the  Judgment,  or  i» 
replevin,  the  value  found  exceeds  two  thoor- 
sand  Ave  hundred  doUars,  exclusive  of  costs.. 
Provided,  this  limitation  shall  not  apply 
where  the  matter  in  controversy  relates  to- 
a  franchise  or  freehold,  nor  where  the  coik- 
structiou  of  a  provision  of  the  constltntiOD' 
of  the  state  or  of  the  United  States  Is  nee- 
essary  to  the  determination  of  a  case."  Laws 
1891,  p.  118.  Plaintiff  in  error  contends  that 
a  construction  of  the  thirteenth  and  four- 
teenth amendments  to  the  coHstttotton  of 
the  United  States,  and  section  3,  art.  2,  of 
ooi  bill  of  rights,  is  necessary  to  a  deter- 
mination of  the  case;  and  in  support  of  this 
contention  It  Is  urged  that  because  the  plain- 
tiff Is  a  colored  man,  and  for  this  reason  was 
subjected  to  the  Indignity  and  outrage  com- 
plained of,  his  CDnstitutiooal  rights  aa  an 
American  citizen  are  Involved  in  the  contro- 
versy. But  this  claim  Is,  we  think,  unwar- 
ranted. The  complaint,  as  originally  filed, 
contained  certain  allegations  to  the  effect 
that  plaintiff  was  discriminated  against  on 
account  of  a  certain  rule  established  by  de- 
fendant, that  excluded  persona  of  African 
descent  from  occupying  seats  in  that  portion 
of  the  opera  house.  On  motion  these  allega- 
tions were  stricken  out.  This  action  of  the 
conrt  is  assigned  aa  error  prejudicial  to 
plaintiff,  In  this:  that  be  was  thereby  pre- 
vented from  proving  the  animus  or  motive 
that  prompted  the  commisiriOB  of  the  wrong, 
and  thus  debarred  from  showing  a  violation 
of  his  civil  rights  under  the  foregoing  con- 
stitutional provision.  '  After  these  allega- 
tions were  eliminated,  the  complaint  Btill 
contained  the  foHowing  averments:  "That 
this  plaintiff  Is  of  African  descent,  and  be- 
longs to  that  class  usually  called  'colored 
people,'  and  on  tbe  date  last  aforesaid,  to 
wit,  Sunday  evening,  January  28,  A.  D.  1890, 
*  *  *  repaired  to  the  said  opera  house  In 
cMnpany  with  an  invited  guest  of  his  own 
race.  *  •  •  And  plaintiff  allege^  that  the 
said  arrest  and  ejectment,  so  as  aforesaid 
made,  were  made  alone  by  the  said  poUce- 
man,  in  full  unifonn,  and  In  the  presence  of 
htmdred«  of  spectators,  and  W"  deliberately 
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and  malicloualy  and  nnlawfoUy  done,  solelj 
on  account  of  tbe  race  and  color  of  tblB 
plaintiff  and  hts  guest,  and  for  no  other  rea- 
son or  cause."  And  since  the  answer  of  de- 
fendant does  not  deny  these  allegations,  nor 
attempt  to  Justify  the  acts  complained  of  by 
reason  of  any  rule  established  by  him,  but 
rests  the  defense  solely  upon  a  denial  of  any 
connection  with  or  responsibility  for  the 
wrongful  and  Illegal  conduct  of  the  persons 
who  actually  perpetrated  tbe  outrage,  It  Is 
clear  that  plaintiff's  civil  or  constitutional 
rights  are  not  involved  in  the  consideration 
of  the  case.  In  other  words,  under  tbe  is- 
sues upon  which  this  case  was  tried,  his 
right,  as  an  American  citizen,  to  occupy 
tbe  seats,  is  in  no  way  questioned  or  denied. 
Tbe  motion  for  nonsuit  was  sustained  sole- 
ly upon  the  ground  that  the  evidence  sub- 
mitted fiiiled  to  show  that  the  defendant 
authorized,  or  was  in  any  way  responsible 
for,  the  actions  of  the  persons  who  arrested 
and  removed  plaintiff  from  the  opera  house. 
It  is  apparent,  therefore,  that  this  court  has 
no  jurisdiction  to  review  the  Judgment,  and 
the  writ  of  error  is  for  tills  reason  dismissed. 
Dismissed. 


STUTVESANT  v.  WESTERN  MORTOAOB 
&  INVESTMENT  CO.,  Limited. 

(Supreme  Court  of  Colorado.     Dec.  16,  1895.) 

Recsptioh  or  Eyidenck— Habhless  Bhbob— Con- 
tracts—Constbuotion  —  Evidence  —  Pleadino 
—  Answbb— SuvrioiENOT— Attaohhbnt— Whbh 
Libs. 

1.  Where  a  vendee  of  land  amnmes  the 
payment  of  a  mortgage  thereon  secnring  notes 
of  the  grantor  to  a  corporation,  in  an  action  by 
the  corporation  against  the  vendee  on  the  notes, 
his  privity  with  the  grantor,  who  is  estopped 
from  denying  the  corporatlonN)  right  to  sne,  and 
his  payment  of  interest  on  the  notes,  render  the 
admission  in  evidence  of  insufficient  wticles  of 
incorporation  harmless  error. 

2.  After  maturity  of  a  note  for  S3,376.2S  se- 
cured by  a  mortgage  which  included  lots  13,  14, 
and  16  in  one  blod  and  3,  6.. and  6  in  another 
blocli,  the  owner  gave  his  bond  for  a  deed, 
whereby  he  agreed  to  convey  these  lota,  clear 
of  all  incnmbraocea,  to  defendant,  or  sncb  per- 
son as  he  might  designate,  after  defendant 
should  "first  make  the  payments  and  perform 
the  covenants"  mentioned,  one  of  which  was  the 
payment  of  a  "mortgage  of  |3,376.2S  on  said 
lots  13,  14.  and  16."  Held  that,  until  payment 
of  the  mortgage,  defendant  was  not  entitled  to 
have  conveyed  to  the  person  designated  by  him 
lots  8,  6,  6,  unincumbered  by  the  mortgage. 

8.  Where  a  deed  has  been  ezecnted  in  com- 
pliance with  a  bond  for  a  deed,  the  intention  of 
the  parties  is  to  be  determined  from  both  in- 
stmments. 

4.  Where  the  complaint  on  a  note  secured 
by  a  mortgage  on  land  alleges  that  defendant 
assumed  tbe  payment  of  the  note  in  part  con- 
sideration for  a  conveyance  of  such  land,  and 
has  accepted  a  deed  and  gone  into  possession  of 
the  land,  an  answer  which,  as  a  defense,  al- 
leges no  liability  because  the  deed  does  not  com- 
ply with  the  terms  of  the  bond  under  which  it 
was  made,  but  fails  to  deny  the  allegation  of 
possession,  ia  insufficient. 

6.  An  agreement  to  pay  a  mortgage  is, 
when  the  mortgage  is  given  to  secnie  •  note, 
an  agreement  to  pay  the  nota. 


6.  A  bond  tor  a  deed,  which  recites  as  the 
consideration  a  cash  payment  to  the  grantor, 
and  the  payment  of  two  certain  mortgages,  of 
specific  amount,  to  the  mortgagee,  provides  for 
the  payment  of  a  stmi  certain,  so  that,  in  an 
action  on  it,  attachment  may  issue. 

Appeal  from  district  court,  Larimer  county. 

Action  by  the  Western  Mortage  &  Invest- 
ment Company,  Limited,  against  John  R. 
Stayvesant,  to  compel  payment  of  a  prom- 
issory note.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Afilrmed. 

The  Western  Mortgage  &  Investment  Com- 
pany, Limited,  is  a  corporation  incorporated 
under  the  laws  of  Great  Britain,  and  doing 
business  in  the  state  of  Kansas.  On  tbe 
15th  day  of  October,  1886,  John  Harms,  of 
Marion  county,  Kan.,  there  borrowed  of  tbe 
said  corporation  the  sum  of  $3,376.26,  giv- 
ing to  said  company,  in  its  corporate  name. 
Ills  promissory  note  therefor,  payable  one 
year  after  date,  and,  to  secure  tbe  payment 
of  the  same,  gave  a  mortgage,  executed  by 
himself  and  wife,  upon  lots  13,  14,  and  16  in 
block  1,  Beebe's  addition,  and  lots  3,  5,  and 
6  in  blocli:  11,  and  five  other  lots  in  block  2, 
of  Beebe's  addition,  all  in  the  town  of  Uills- 
boro,  Marion  connly,  Kan.,  which  mortgage 
was  duly  recorded  on  the  19th  of  November, 
1886.  After  tbe  maturity  of  this  note,  and 
on  the  22d  day  of  February,  1887,  Jolin 
Harms  and  bis  wife  entered  into  a  contract 
for  the  sale  and  conveyance  to  the  defend- 
ant, Stuyvesant,  of  said  lots  13,  14,  and  16 
in  block  1,  and  lots  3,  6,  and  6  in  block  11 
(which  were  included  in  said  mortgage),  to- 
gether with  certain  other  lots  in  the  town  of 
Hillsboro,  not  therein  embraced,  which  agree- 
ment was  evidenced  by  tbe  following  bond 
for  a  deed:  "This  instrument,  made  and  en- 
tered into  this  1st  day  of  December,  A.  D. 
1886,  between  John  Harms,  of  the  county 
of  Marlon  and  state  of  Kansas,  party  of  tbe 
first  part,  and  John  R.  Stuyvesant,  of  the 
county  of  New  Tork  and  state  of  New  Yoiic, 
party  of  the  second  part,  witnesseth,  that  tbe 
said  party  of  the  first  part  hereby  covenants 
and  agrees  that,  if  the  said  party  of  tbe 
second  part  shall  first  make  the  payments 
and  perform  tbe  covenants  hereinafter  men- 
tioned on  his  part  to  be  made  and  performed, 
tbe  said  party  of  the  first  part  will  convey 
and  assure  to  the  party  of  the  second  part, 
or  to  such  person  as  the  said  second  party 
may  designate,  in  fee  simple,  clear  of  all  In- 
cnmbrances  wtiatever,  by  a  good  and  sulli- 
dent  warranty  deed,  the  following  lots  or 
parcels  of  ground,  to  wit:  Lots  tlilrteen  (13), 
fourteen  (14),  and  fifteen  (16)  in  blo<dc  one  (1), 
Beel>e's  addition  to  the  town  (now  city)  of 
Hillsboro,  lots  three  (3),  five  (6),  and  six  ((9 
in  block  eleven  in  tbe  town  (now  city)  of 
Hillsboro,  and  lots  one  (1),  two  (2),  three  (3), 
and  four  (4)  in  block  one  (1),  Hill's  second 
addition  to  tbe  town  (now  ci^)  of  Hillsboro, 
all  being  in  the  connty  of  Marion  and  state 
of  Kansas.  And  the  party  of  the  second 
part  hereby  agrees  and  covenants  to  pay  tbe 
■aid  party  of  tbe  first  part  tbe  sum  «f  eight 
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tboiuand  two  hundred  and  thirty-tbree  and 
73/100  dollars  on  the  execution  of  this  in- 
stniment,  and  assume  the  payment  of  a 
mortgage  of  |3,376.25  on  said  lots  13,  14,  and 
15,  block  1,  In  said  Beebe's  addition  to  said 
town  of  EUllsboro,  and  also  the  payment  of 
a  mortgage  of  $800  on  said  lots  1,  2,  8,  and  4 
In  block  1  In  Hill's  second  addition  to  said 
town  of  Hlllsboro;  said  sum  of  $8,233.76 
having  been  paid  to  said  party  of  the  first 
part  on  and  before  the  execution  of  this  in- 
strument, the  receipt  whereof  is  hereby  ac- 
knowledged by  said  party  of  the  first  part 
Now,  therefore,  the  said  party  of  the  first 
part  Is  hereby  held  and  firmly  bound  unto 
the  said  party  of  the  second  part.  In  the 
snm  of  $16,467.50,  upon  condition  that  If  the 
said  party  of  the  first  part  shall  on  or  be- 
fore the  let  day  of  March  A.  D.  1887,  convey 
to  said  party  of  the  second  part,  or  to  such 
persoa  or  persons  as  the  said  second  party 
shall  designate,  by  a  good  and  sutficlent  war- 
ranty deed  in  fee  simple,  clear  of  all  incum- 
brances wbaterer,  except  said  above-men- 
tioned  mortgages,  the  said  parcel  of  real  es- 
tate above  mentioned,  then  this  obligation 
shall  be  void  and  of  no  effect;  otherwise  to 
be  and  remain  in  full  force  and  virtue."  As 
a  part  of  tbe  consideration  for  the  purchase 
price  of  said  premises,  Stuyvesant,  It  will  be 
aeen,  asstuned  and  agreed  to  pay  the  said 
mortgage,  and  another  mortgage  for  $800. 
In  performance  of  said  contract,  and  on  the 
22d  day  of  February,  1887,  Harms  and  his 
wife  executed  their  deed  for  lots  13,  14,  and 
13  to  Stuyvesant,  as  grantee,  subject  to  the 
foregoing  mortgage,  the  payment  of  which 
the  grantee  assumed,  and  also  their  deed  to 
the  wife  of  Stuyvesant,  at  his  request,  for 
lots  3, 5,  and  6  In  block  11,  the  said  deed  con- 
taining the  same  recital  as  to  the  mortgage. 
The  note  being  overdue  and  unpaid,  the 
plaintiff  brought  this  action  against  Stuyve- 
sant, upon  his  said  covenant  with  Harms, 
to  recover  tbe  amount  due.  The  answer  of 
the  defendant  contained  a  general  denial, 
and  set  up,  as  a  further  and  second  defense, 
the  foregoing  contract  of  sale  between  John 
Harms  and  himself;  alleging  that  defend- 
ant had  kept  and  performed  all  of  the  con- 
ditions of  the  contract  to  be  performed  by 
bim,  except  the  payment  of  the  said  mort- 
gage for  $3,376.26.  The  defendant  then  al- 
lied that  he  requested  Harms  to  execute 
and  deliver  deeds-  according  to  the  terms  of 
■aid  contract  of  sale,  conveying  lots  IS,  14, 
and  16  to  himself,  and  lots  3,  5,  and  6  to  his 
wife;  and  the  answer  further  alleges  that  a 
deed  of  tbe  three  lots  to  his  wife  should,  un- 
der the  contract,  have  been  conveyed  free 
and  clear  of  all  incumbrances,  whereas  in 
fact  It  was  made  subject  to  the  mortgage, 
tlie  payment  of  which,  by  the  deed,  the  gran- 
tee (his  wife)  was  made  to  assume.  The  de- 
fendant further  alleges  that  this  failure  upon 
the  part  of  Harms  to  make  the  deed  of  the 
three  lots  to  the  wife  of  tbe  defendant  con- 
foim  to  the  ajiteement  escaped  his  attention, 
y.4SF.iK>.l — 10 


because  of  his  neglect,  at  the  time  of  then 
delivery,  closely  to  scrutinize  the  deeds  which 
were  drawn  by  Harms,  the  latter  being  then 
the  confidential  agent  of  the  former.  Where- 
fore, as  It  Is  said,  Harms  having  failed  to 
convey  these  three  lots  free  from  all  incum- 
brances, according  to  tbe  said  agreement, 
and  that  being  the  sole  consideration  which 
moved  the  defendant  to  assume  the  payment 
of  the  mortgage,  he  Is  relieved  of  his  obliga- 
tion to  pay  tbe  note.  Tbe  plaintiff  demurred 
to  the  second  defense  on  the  ground  that  It 
did  not  contain  facts  sufilcleat  to  constitute 
a  cause  of  defense,  and  the  court  sustained 
the  demurrer.  Trial  was  had  before  a  Jury, 
and  a  verdict  was  given  for  the  amount  of 
the  note,  upon  which  Judgment  was  render- 
ed, from  which  the  defendant  appeals  to  this 
court  Such  additional  facts  as  will  throw 
light  upon  the  controversy  will  be  mentioned 
In  the  opinion.  In  their  appropriate  place. 

Robinson  &  Love,  for  appellant.  Jefferson 
McAnelly,  for  iqypeUee. 

CAMPBELL,  J.  (after  stating  the  facts) 
The  specifications  of  errors  assigned  and  dis 
cussed  by  counsel  are:  First,  that  the  court 
improperly  admitted  In  evidence  the  articles 
of  Incorx>oratlon  of  the  plaintiff  company; 
second,  that  the  coart  erred  in  sustaining  a 
demurrer  to  the  second  defense  in  the  an- 
swer; third,  that  the  court  should  have 
granted  a  nonsuit  at  the  close  of  plaintiff's 
testimony;  fourth,  that  the  court  shoald 
have  directed  the  Jury  to  find  for  the  defend- 
ant on  the  Issue  raised  by  tbe  traverse  of  tbe 
aflidavit  in  attachment;  fifth,  that  tbe  court 
should  have  admitted  In  evidence  the  deed 
of  Harms  to  Mrs.  Stuyvesant;  sixth,  that 
the  court  erred  in  giving  certain  InstructlonB. 

Counsel  for  both  parties  concede  that  the 
articles  of  incorporation  were  not  authenti- 
cated as  required  by  our  statute;  but  the 
appellee  contends  that  the  ruling  of  the  court 
admitting  tbe  articles  In  evidence  was  not 
prejudicial  error,  because,  under  a  general 
denial  which  goes  only  to  the  merits  of  an 
action,  the  plaintiff's  capacity  to  sue  Is  ad- 
mitted, and  that  the  Incapacity  of  the  plain- 
tiff to  sue  must  be  taken  advantage  of  by 
an  affirmative  defense  in  the  answer,  specifi- 
cally alleging  the  incapacity,  because  such  a 
plea  Is  dilatory  in  character,  and  In  the  na- 
ture of  a  plea  In  abatemeiit  under  the  old 
pratlce.  As  to  thU  the  authorities  are  con- 
flicting. Beach,  Priv.  Corp.  {  860,  and  an- 
thorities  cited;  Bank  v.  Tlbblts,  80  Cal.  68, 
22  Pac.  66;  Insurance  Co.  t.  Robinson,  8 
Neb.  462,  1  N.  W.  124;  Dletrichs  v.  Rail- 
road Co.,  13  Neb.  43, 13  N.  W.  13;  Pom.  Rem. 
&  Rem.  Rights,  H  697,  688,  708-711;  Bliss, 
Code  PI.  (3d  Ed.)  i  246  et  seq.  We  need  not 
decide  this  controverted  question  here,  for, 
as  the  appellee  contends,  the  evidence  shows 
that  not  only  did  the  defendant  expressly 
agree  with  Harms  to  pay  this  Indebtedness 
to  tbe  plaintiff  company,  but  in  his  subse- 
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<iinent  deallnga  with  the  company,  In  the 
way  of  paying  Interest  to  It  npon  said  note, 
and  In  other  respects,  he  repeatedly  recog- 
nized the  plaintiff,  and  dealt  with  It,  as  a 
corporation;  and,  besides  this,  he  Is  a  privy 
In  estate  with  Harms,  and  as  Harms  conld 
not.  In  a  salt  brought  by  the  company  on 
the  note  against  him,  be  heard  to  deny  or 
question  the  capacity  of  the  plaintiff  to  sue 
as  a  corporation,  the  relation  which  the  de- 
fendant sustains  to  Harms  would  likewise 
preclude  him  from  raising  a  similar  objec- 
tion. Beach,  Prlv.  Corp.  g  866;  Stoutlmore 
V.  Olark,  70  Mo.  471;  2  Herm.  Estop.  {  822; 
2  Mor.  Corp.  (2d  Bd.)  H  774-778.  So,  wheth- 
er we  hold  the  defendant  technically  es- 
topped to  deny  plaintiff's  capacity  to  sue,  or 
merely  that  his  dealings  with  the  plaintiff 
constitute  prima  facie  evidence,  at  least,  of 
Its  incorporation  and  its  capad^  to  sue,  the 
result  would  be  the  same,  and  the  error  of 
the  court  In  Improperly  admitting  In  evi- 
dence the  certificate  of  Incorporation  Is  not 
prejudicial  error. 

The  second  and  third  assignments  of  er^ 
ror  may  properly  be  considered  together. 
They  relate  to  the  main  controversy  In  this 
case,  which  is  over  the  construction  of  the 
bond  for  the  deed.  If  the  defendant's  agree- 
ment to  pay  the  mortgage  was  made  because 
of  a  promise  by  Harms  which  the  latter  nev- 
er kept,  then.  In  a  suit  by  Harms  against  the 
defendant  upoa  this  promise,  the  plaintiff 
could  not  recover,  for  the  consideration  up- 
on which  the  agreement  rested  failed.  The 
rule  should  be  the  same  when  the  plaintiff, 
for  whose  benefit  the  promise  was  made, 
brings  a  suit  directly  against  the  defendant; 
certainly  in  the  absence  of  a  showing  that 
the  plaintiff  has  acted  upon  the  promise, 
and,  relying  upon  it,  has  changed  its  condi- 
tion for  the  worse.  The  vital  question, 
therefore,  is,  what  was  the  agreement  of 
Harms  in  relation  to  the  conveyance  of  the 
property  described  In  the  bond  for  the  deed  ? 
This  particular  mortgage  Included,  not  only 
lots  13,  14,  and  15,  which,  at  the  request  of 
the  defendant,  were  conveyed  directly  to 
him  by  Harms,  subject  to  the  mortgage,  but 
It  included  also  lots  3,  6,  and  6,  which  the 
defendant  requested  Harms  to  convey  to  his 
wife.  l%e  amount  of  this  mortgage  and  the 
mortgage  of  $800  mentioned  In  the  agree- 
ment, together  with  the  cash  payment  made 
by  the  defendant  to  Harms,  constituted  the 
full  consideration  which  the  defendant 
agreed  to  pay  Harms  for  all  of  the  Iota  sold. 
This  mortgage,  therefore,  was  part  of  the 
conaideratlon  of  their  purchase  price.  The 
only  respect  wherein  the  defendant  claims 
that  Harms  failed  to  perform  the  covenants 
of  his  bond  Is  that  in  the  deed  of  lots  3,  6, 
.  and  6  to  the  defendant's  wife,  the  convey- 
ance was  made  subject  to  the  mortgage, 
whereas  It  should  have  been  free  and  clear 
of  all  Incumbrances.  The  ground  upon 
which  defendant  bases  his  claim  that  three 
of  the  lots  covered  by  this  mortgace  were  to 


be  conveyed  free  ttota  ttte  mortgage  Uen  to 
that.  In  the  fourth  paragraph  of  the  agree- 
ment, it  Is  recited  that  Stuyvesant  "agrees 
to  *  *  *  assume  the  payment  of  a  mort- 
gage of  $3,876.25  on  said  lots  13,  14,  and  15, 
block  1."  We  agree  with  counsel  for  appel- 
lant that  the  rights  of  these  parties  should 
be  determined,  not  merely  from  the  recitals 
of  the  deeds  of  conveyance  which  were  giv- 
en In  carrying  out  the  terms  of  the  agree- 
ment for  sale,  bat  that  we  should  also  look 
to  the  latter  for  determining  the  Intention  of 
the  parties.  We  may  also  examine  the 
agreement  of  the  parties,  whether  expressed 
in  one  or  more  writings,  for  the  purpose  of 
ascertaining  what  object  they  had  In  view, 
and  to  this  end  may  look  also  to  the  bond 
which  Stuyvesant  gave  to  Harms  on  Decem- 
ber 1,  1886.  From  all  these  written  Instru- 
ments, It  appears  that  Harms  desired  to  sell 
Stuyvesant  certain  property.  The  price 
agreed  upon  was  $12,410.  Of  this,  $8,288.75 
waa  paid  In  cash.  The  balance  was  repre- 
sented by  this  particular  mortgage  and  a 
smaller  mortgage  of  $800,  which  Stuyvesant 
agreed  to  pay.  The  mortgage  In  question 
here  covered,  not  only  lots  13, 14,  and  16,  but 
also  lots  8,  5,  and  6,  and  five  other  lots.  But 
the  construction  sought  to  be  put  npon  this 
agreement  by  the  appellant  Is  too  narrow. 
The  entire  contract  shows  that  what  Stuy- 
vesant really  agreed  to  pay  was  the  amount 
of  this  mortgage,  or,  rather,  the  note  secured 
by  this  mortgage,  which  embraced,  not  only 
lots  13,  14,  and  15,  but  lots  8,  5,  and  6. 
Merely  describing  the  mortgage  which  the 
defendant  agreed  to  pay  as  covering  a  por- 
tion only  of  the  lots  therein  subject  to  its 
Uen  does  not  give  to  the  defendant  the 
right  to  Insist  upon  a  deed  of  the  lots  not 
mentioned  as  covered  by  the  mortgage,  but 
actually  Included  therein,  free  from  Its  In- 
cumbrance. The  agreement  of  Harms  was 
to  convey  the  property  free  from  all  liens 
except  the  mortgage  mentioned,  and  this  par- 
tlcular  mortgage  constituted  a  Uen,  as  an 
examination  of  the  record  would  show,  upon 
the  lots  which  the  defendant  directed  Harms 
to  convey  to  his  wife,  as  weU  as  a  Uen  upon 
the  three  lots  conveyed  by  Harms  to  him. 
This  covenant  Harms  carried  out  Uterally, 
and  according  to  Its  true  spirit  Another 
part  of  this  bond  for  a  deed  provides  that, 
before  Harms  should  be  required  to  make 
a  conveyance,  Stuyvesant  should  '^rst 
make  the  payments  and  perform  the  cove- 
nants hereinafter  mentioned."  Stuyvesant 
made  the  cash  payments  and  paid  the  $80(^ 
mortgage.  The  mortgage  for  $8,876.20  was 
due  at  the  time  this  agreement  was  execut- 
ed, but  Stuyvesant  has  not  yet  paid  It  His 
own  wrong,  in  not  paying  this  mortgage  as 
he  agreed,  prevented  Harms  from  deeding 
any  of  the  property  covered  by  It  free  fron> 
Its  Uea;  and  Stuyvesant  should  not  be  al- 
lowed to  profit  by  his  own  wrong  merely  be- 
cause, in  response  to  his  request  Harms 
conveyed  this  property  before  h*  could  haT» 
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been  required  to  do  so  by  the  tenna  of  the 
aj^reement,  when  Stuyyesant  conld  at  once 
free  the  lota  conyeyed  to  his  wife,  by  paying, 
according  to  the  very  terms  of  his  covenant, 
the  mortgage  which  constltntes  the  lien. 

There  is  another  reason  why  this  second 
defense  is  subject  to  the  demurrer.  It  is  a 
familiar  principle  that  each  defense  of  an 
answer  must  be  complete  In  Itself.  The 
complaint  alleges  that  the  defendant  accept- 
ed the  deed  from  Harms  to  the  property  in 
controyersy,  placed  the  same  upon  record, 
and  went  Into  possession  of  the  property  un- 
der the  deed.  This  allegation  of  possesslan 
la  not  denied  In  this  second  defense.  Cer- 
tainly, If  Harms  shonld  have  sued  the  de- 
fendant on  his  agreement  to  pay  this  mort- 
gage, the  defendant  conld  not  be  heard  to 
allege  that  Harms'  consideration  for  defend- 
ant's agreement  was  not  kept,  and  at  the 
qama  time  retain  possession  of  the  property, 
nor  could  defendant  do  the  same  In  this  ac- 
tion by  the  plaintiff.  Oifford  v.  Society,  lOi 
N.  T.  139,  10  N.  E.  38.  WhUe  the  language 
of  the  agreement  ia  tliat  plaintiff  shall  pay 
the  mortgage,  the  real  meaning  of  the  cove- 
nant Is  that  plaintiff  shall  pay  the  note 
which  the  mortgage  secures ;  for  the  dls- 
charse  of  the  note  is  the  only  way  to  pay 
the  mortgage,— the  latter  being  only  the  inci- 
dent, the  note  being  the  principal  thing.  In 
this  view,  the  cause  of  action  sued  upon  la 
the  overdue  promissory  note,  and  that  was 
a  good  ground  of  attachment,  under  our  stat- 
ute, when  this  action  was  instituted.  But, 
if  the  eanae  of  action  should  be  held  to  be 
upon  this  written  agreement,  the  latter  is 
for  the  unconditional,  absolute  payment  of  a 
sum  cKtaln;  and,  under  the  doctrine  ttiat 
tliat  is  certain  which  can  be  made  certain, 
this  agreement  binds  the  defendant  to  pay, 
not  only  a  sum  certain,  but  within  a  certain 
time  and  to  a  certain  payee,  so  that  upon  it 
an  attachment  was  permlaslble.  The  case 
of  Hurd  V.  Mcdellan,  14  Colo.  213,  23  Pac. 
792,  bdd  that  an  attachment  bond  was  not  a 
written  instrument  for  the  direct  and  un- 
conditional payment  of  money;  hence,  in  a 
salt  upon  such  a  liond,  an  attachment  could 
not  Issue.  Bat  that  is  entirely  different 
ttom  the  agreement  in  tlila  case.  Scbmucl:- 
er  V.  SIbert,  18  Kan.  104;  Drake,  Attachm. 
(7th  Ed.)  27a. 

In  view  of  our  determination  as  to  the 
nature  of  Harma'  agreement,  the  refuaal  of 
the  court  to  admit  in  evidence  the  deed  of 
Harms  to  the  defendant's  wife  could  not 
have  been  prejudicial  error;  for  that  deed 
was  merely  evidence  of  the  aBegatlon  in  tlila 
aeeoad  defense  that  the  conveyance  of  lots 
3, 6,  aad  6  was  made  subject  to  the  payment 
vt  Uda  mortgage,  and,  as  we  have  already  de- 
tennlned,  this  was  In  strict  accordance  with 
the  agreement  made  by  Harms. 

An  examination  of  the  instructions  given 
to  ttte  Jury  shows  ttiat  the  law  was  given 
t)y  tha  court  substantially  in  accordance 
with  tfta  Tlaws  sat  forth  In  this  opinion. 


There  being  no  aubatantial  errors  committed 
by  the  court  below,  It  follows  that  tlie  Judg- 
ment should  be  affirmed.    Affirmed. 


JBNBT  et  aL  V.  NIMS.t 
(Court  of  Appeals  of  0<^orada     Nov.  U.  1885.) 

COBPORATIONS — CaPITIX    StOCK — CUBTinOATS    0» 

Patmbnt— Report  or  Debts— Etidenob  o»  Nov- 

VIUNQ — LlABILITT    OF   DiBBOTOBS— OmCBBS  VU 
VaOTO — ESTOPFEU 

1.  Evidence  of  the  derk  and  county  record- 
er that  the  certificate  required  by  law  to  be 
filed  by  corporations  was  not  on  file  in  his  office, 
and  that  he  learned  that  fact  from  examining 
the  index  in  his  office,  warranted  a  finding  that 
the  certificate  was  never  filed. 

2.  The  fact  that,  by  aUtut^  directors  «f 
a  corporation  named  in  the  certificate  of  incor- 
poration can  hold  office  for  one  year  only,  does 
not  operate  to  ex«npt  directors  who,  on  failure 
of  the  corporation  to  elect  their  auccessora,  con- 
tinued to  act  aa  directora  after  the  year  expired, 
from  llabili^  for  debts  contracted  by  the  cor- 
poration while  they  were  so  acting,  nnder  Uiils 
Ann.  St.  H  487,  491,  maUng  directora  of  a  cor- 
poration liable  for  its  debta  in  case  of  failure 
to  file  the  certificate  therein  mentioned. 

3.  One  who  assumed  to  act  aa  an  official  of 
a  de  jure  corporation,  and  aa  auch  contracted 
debta  for  the  corporation,  could  not,  in  an  ac- 
tion on  the  debts,  deny  hia  offiirial  character. 

Appeal  from  Pttkln  county  court 
Action  by  John  D.  Nims,  individually  and 
as  assignee,  against  Louis  Jenet  and  others, 
as  directors  of  a  corporation,  on  claims  for 
wages.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Downing,  Btimson  &  McNalr,  for  appel- 
lants. 

REED,  P.  J.  Appellee  brought  suit  against 
appellants  and  others  for  wages  earned  by 
himself,  and  as  assignee  of  claims  for  wa- 
ges earned  by  others,  in  the  publishing  of  a 
newspaper  In  the  county  of  Pitkin  called  the 
Aspen  Leader.  On  January  19,  1892,  appel- 
lants and  others  became  lncori)orated  as  the 
Aspen  Leader  Publishing  Company;  execut- 
ed a  certificate  of  incorporation,  in  which 
Henry  "Webl)er,  John  M.  McMlchael,  Edwin 
Arkell,  James  N.  Bennett,  and  Louis  Jenet 
were  named  as  directors  for  the  first  year,  a 
copy  of  which  was  filed  for  record  in  the 
office  of  the  county  clerk  of  Pitkin  county 
on  the  20th  day  of  July,  1892.  No  direct<Mrs 
of  the  corporatitm  were  afterwards  elected. 
The  business  of  publishing  was  carried  on 
for  some  indefinite  time,  and  during  the 
year  1892  appellants  contracted  debts  for  la- 
bor, the  different  debts  for  which  this  suit 
was  brought  amounting  in  the  aggregate  to 
?1,074.30.  The  suit  was  brought  against  the 
individual  directors,  under  sections  248,  252, 
Oen.  St  (sections  487,  491,  Mills'  Ann.  Bt). 
It  Is  alleged  In  the  complaint  that  the  corpo- 
ration failed,  neglected,  and  refused  to  file 
in  the  office  of  the  cleric  and  recorder  of  Pit- 
kin county,  within  60  days  after  the  1st 

t  Beheartng  denied  January  18,  1888.  | 
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of  January,  1883,  the  annnal  report  required 
by  law,  stating  the  amount  of  Its  capital, 
the  amount  actually  paid  in,  and  the  amount' 
of  its  existing  debts,  and  tliat  no  such  report 
had  been  filed  since;  had  also  failed  to  file,  as 
required  by  law,  a  certificate  that  the  capital 
«tock  of  the  company  had  been  paid  in, 
etc.;  that  all  the  debts  for  which  the  action 
was  brought  were  contracted  io  the  year 
1883,— the  year  preceding  the  failure.  After 
Interposing  a  demurrer,  which  was  overrul- 
ed, appellants  answered,  denying  generally 
all  the  allegations  of  the  complaint;  also  al- 
leging as  a  defense  the  nonjoinder  of  one 
Henry  Webber,  one  of  the  directors,  at  the 
time  the  debts  were  contracted.  A  trial 
was  hod,  and  finding  and  Judgment  for  the 
VlaintiS  for  the  sum  of  $1,074.30,  from  which 
ssx  api>eal  was  prosecuted  to  this  court. 

The  evidence  established  the  fact  that  cor- 
porate business  was  carried  on  until  some 
time  subsequent  to  January,  1881,  and  ap- 
pellants continued  through  the  year  1883  to 
act  as  directors,  and  the  business  was  car- 
ried on  in  the  corporate  name.  The  indebt- 
edness to  the  respective  parties,  and  the 
amounts,  were  not  contested  by  the  defend- 
ants. Proof  that  the  certificates  required  by 
law  had  never  been  filed  was  very  meager; 
consisted  of  the  evidence  of  the  county  cleric 
and  recorder  that  no  such  papers  were  on 
file,  and  that  he  learned  the  fact  from  ex- 
amining the  index  in  He  office.  Slight  as  it 
was,  it  was  sufficient,  prima  facie,  to  put  the 
corporation  or  defendants  to  proof  that  such 
pai>er8  had  been  filed.  No  such  claim  or 
effort  was  made.  So  the  finding  of  the  court 
that  they  had  not  been  filed  was  warranted. 
Such  facts  having  been  established,  the  stat- 
ute fixes  the  liability  of  the  parties,  and  the 
Judgment  properly  followed. 

It  is  contended,  as  the  statutes  In  regard 
to  corporations  provide  that  the  directors 
named  in  the  certificate  can  only  hold  office 
for  one  year,  that,  falling  to  elect,  it  lost  its 
corporate  character,  and,  although  remain- 
ing in  as  directors,  the  individuals  were  not 
officers  in  fact,  and  could  not  be  held.  TUa 
contention  cannot  prevalL  Assuming  and 
continuing  to  act  am  the  directors  of  a  corpo- 
ration, and  contracting  debts  as  a  corporar 
tiou,  the  parties  cannot  avail  themselves  of 
their  own  dereliction,  in  matters  known  (»ily 
to  themselves,  to  defeat  the  payment  ot 
those  debta  It  has  long  tieen  well-settled 
law  that  parties  acting  in  a  corporate  capaci- 
ty might,  as  to  outsiders,  be  a  corporation  de 
facto,  when  not  one  de  Jure.  Authorities  up- 
on the  proposition  are  abundant,  and  cita- 
tion unnecessary.  Again,  having  assumed 
to  act  as  the  officers  of  a  de  Jure  corporation, 
and  as  such  contracted  the  debts  in  question, 
they  are  estopped  to  deny  such  official  cliar- 
acter.  Thomp.  Llab.  OS.  p.  471,  ^  35,  notes; 
TayL  Corp.  S  145  et  seq.;  Duggan  v.  Invest- 
ment C!o.,  11  Ck>lo.  113,  17  Pac.  105;  Bates 
r.  Wilson,  14  Colo.  140,  24  Pac.  88;  Baker  v. 
Neff,  78  Ind.  68;   Close  t.  Olenwood  Co„  107 


TT.  S.  466,  2  Sup.  Gt.  267;  Hasenritter  t. 
Klrchhoffer,  78  Mo.  238;  Swartwoot  v.  Rail- 
road Co.,  24  Mich.  388. 

This  disposes  of  the  principal  assignments 
of  error,— that  tlie  court  erred  in  refusing  a 
nonsuit,  and  erred  in  finding  the  issues  in 
favor  of  appellee.  There  are  several  other 
supposed  errors  assigned,  mostly  technical, 
in  regard  to  the  admission  of  evidence,  which 
we  do  not  find  it  necessary  to  review,  as,  in 
view  of  what  has  been  said,  their  determina- 
tion either  way  could  not  affect  the  result. 
The  Judgment  of  the  county  court  must  be 
affirmed.    AfBzmeA. 


BIBLDRUM  et  aL  ▼.  HENDERSON. 
(Court  of  Appeals  of  Colorado.     Nov.  11,  189S.) 

BaKKB  AITD  BaNKIKO  —  (JHBCK  —  COU.BOTI08  —  Ijf- 
80LVBNCT— TBDST    FUHD— DbAFT— ABBIOH- 

MKKT— Validity — Partibs. 

1.  In  an  action  on  a  check  payable  to  plain- 
tiffs as  a^nts  of  the  government,  against  the 
assignee  m  insolvency  of  the  bank,  to  which 
one  of  the  payees,  for  himself  and  as  agent  of 
his  copayee,  indorsed  the  note  for  collection  by 
indorsement  showing  the  official  character  of 
tiie  payees,  to  recover  the  proceeds  thereof  aa 
a  trust  fund  in  the  hands  of  the  assignee,  there 
was  evidence  that  the  payee  who  deposited  the 
check  told  the  president  of  the  bank  that  it  was 
a  check  given  plaintiffs  as  public  officers,  in 
payment  for  pablic  lands,  and  that  he  would  not 
call  for  the  amount  thereof  till  collected;  that 
the  depositor  sntwequently  included  the  check 
on  a  deposit  slip  to  oe  credited  to  his  personal 
account,  and  tluit  It  was  so  credited;  thiCt  on 
the  date  of  deposit  he  drew  on  his  accomit  to 
an  amount  that  left  a  balance  less  than  the 
amount  of  the  check;  and  that  he  continued  to 
draw  on  such  balance,  and  did  not  make  the 
amount  good  until  several  days  later.  Held, 
tltat  the  Identity  of  the  check  was  destroyed, 
so  as  to  preclude  plaintiffs'  recovery. 

2.  A  draft  is  not  an  equitable  assignment 
of  the  fund  on  whlOi  it  la  drawn  until  accepted 
by  the  drawee. 

3.  A  draft  which  on  Its  face  notifies  the 
drawee  tht.t  the  drawer  has  assigned  in  insd- 
vency  cannot  operate  as  an  assignment  of  the 
fund  on  which  it  is  drawn,  though  accepted, 
since  the  drawee  would  not  be  Justified  in  hon- 
oring it. 

4.  Where  one  of  the  payees  of  a  che<^  pay- 
able to  two  persons  as  government  officers  in- 
dorses it  for  Doth,  and  depoeits  it  to  his  individ- 
ual account  in  a  bank,  with  the  consent  of  his 
copayee,  the  copayee  is  not  a  proper  party  to  am 
action  against  an  assignee  in  insolvency  of  ths 
bank  to  recover  the  proceeds  of  the  check. 

On  Petition  for  Rehearing. 

Where  a  check  payable  to  two  peraons 
as  government  officers  is  indt^sed  by  one  of 
them  for  lioth,  by  indorsement  showing  their 
official  character,  and  deposited  in  a  bank  to  be 
credited  to  his  Individual  account,  and  thereby 
becomes  mingled  with  the  funds  of  the  bank, 
the  fact  that  the  check  was  intrusted  to  them 
as  officers  cannot  be  urged  by  the  payees  to 
charge  the  proceeds  as  a  trust  fund  in  the 
hands  of  an  assignee  in  Insolvency  of  the  bank, 
in  an  action  to  which  the  government  is  not  a 
party,  and  In  which  the  authority  of  the  depos- 
iting payee  to  act  for  liis  copayee  is  not  denied. 

Appeal  from  district  court,  Logan  county. 

Action  by  N.  H.  Meldrum  and  H.  B.  TeA- 
mon  against  George  A.  Henderson,  assignee. 
to  recover  on  a  draft  deposited  with  def^id- 
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anfB  assignor  for  collection.  From  a  judg- 
ment for  defendant,  plaintiffs  appeaL  Af- 
firmed. 

Q.  Q.  Richmond  and  O.  L.  Allen,  for  appel- 
lants   S.  A.  Burke,  for  appellee. 

THOMSON,  3.  This  suit  was  brought  by 
the  appellants  to  recover  from  the  appellee, 
aa  assignee  of  M.  H.  &uith,  a  banker  at  Ster- 
ling, Colo.,  the  unpaid  balance  of  a  draft  al- 
leged to  have  been  deposited  with  Smith  for 
collection,  and  collected  by  him  before  mak- 
ing the  assignment  A  trial  of  the  issues  made 
by  the  pleadings  resulted  in  a  Judgment  for 
the  defendant,  from  which  the  plaintiffs  ap- 
pealed. 

On,  and  for  a  considerable  time  before,  the 
17th  day  of  June,  1883,  the  plaintiff  Tedmon 
was  register,  and  the  plaintiff  Meldrum  re- 
ceiver, of  the  United  States  land  office  at 
Sterling.  On  that  day  the  Union  Padflc  Rail- 
way Company  delivered  to  the  plaintiffs  its 
check  for  f 2,614,  payable  to  their  order,  upon 
the  Omaha  National  Bank  of  Omaha,  Neb., 
for  funds  due  them,  as  officers,  upon  a  list 
of  lands  selected  by  the  railway  company 
under  a  grant  from  the  government  of  the 
United  States.  The  check  was  payable  to 
them  in  their  official  capacity,  and  was  kept 
In  their  office  until  the  1st  day  of  July  fol- 
lowing. On  the  latter  day,  the  check  was, 
as  the  plaintiffs  allege,  delivered  to  Smith 
for  collection  by  Meldrum,  who  indorsed  it: 
"H.  E.  Tedmon,  Register,  by  N.  H.  Meldrum. 
N.  H.  Meldrum,  Receiver."  Instead,  however, 
of  forwarding  It  for  collection  as  the  agent 
of  the  plaintiffs.  Smith  credited  the  money  It 
represented  to  the  personal  account  of  Mel- 
drum on  the  books  of  the  bank,  and  sent  the 
(Itaft  to  the  Denver  National  Bank,  at  Den- 
ver, Colo.,  receiving  a  notice  two  days  later 
from  the  latter  bank  that  it  bad  placed  the 
amount  of  the  draft  to  the  credit  of  Smith's 
bank.  On  the  l(H:h  day  of  July,  Smith  made 
an  assignment  of  all  his  property  for  the 
benefit  of  his  creditors  to  John  M.  Henda> 
■on.  The  latter  Immediately  resigned,  and 
upon  the  next  day  the  defendant  was  duly  ap- 
pointed as  his  substitute.  About  8  o'clock 
on  the  morning  of  the  19th,  and  about  30 
minutes,  as  Smith  says,  before  he  executed 
the  deed  of  assignment,  Meldrum,  who  was 
present  in  the  bank  at  Smith's  request,  drew 
his  check  upon  Smith's  bank  (known  as  the 
"Bank  of  Sterling")  for  the  entire  amount  of 
bis  balance  in  the  bank,  and  received  from 
Smith  $1,000  in  cash,  and  a  draft  on  Kountze 
Bros.,  bankers.  New  York  City,  for  $1,W3.71. 
The  payment  of  this  draft  was  stopped  by  the 
defendant  as  assignee,  and  it  was  returned 
unpaid. 

The  principal  question  discussed  by  counsel 
relates  to  tiie  right  of  the  owner  of  a  trust 
fund  to  follow  it  into  an  insolvent  estate,  and 
enforce  full  payment  from  the  assets.  We 
have  no  disagreement  with  counsel  upon  their 
general  statements  of  the  law.  If  the  check 
was  given  to  Smith  by  the  plaintiffs  for  ort- 


lection  only,  U  he  eoOected  it,  and  If  the 
money  realized  from  it  went  with  his  other 
property  Into  the  possession  of  his  assignee, 
the  right  of  the  plaintiffs  to  reclaim  it  is  un- 
questionable; and  the  right  would  not  be  in 
the  least  affected  by  any  nnauthorlzed  act 
of  Smith  in  destroying  its  Identity  by  Inter- 
mingling  It  with  his  own  funds.  Bank  v. 
Hummel,  14  Colo.  250,  23  Pac.  986.  The  dif- 
ficulty, however.  In  this  case  does  not  arise 
out  of  any  law  which  may  be  applicable,  but 
out  of  the  facts.  To  warrant  us  in  reversing 
this  Judgment,  it  must  clearly  appear  that 
the  draft  was  delivered  to  Smith,  to  be  by 
him  collected  for  the  plaintiffs,  thus  consti- 
tuting him  their  agent  for  that  purpose,  and 
that  the  money  was  collected  by  him,  and> 
passed  into  the  hands  of  his  assignee.  Theee- 
two  conditions  must  concur  before  the  estate- 
is  chargeable  with  the  fund.  McCIure  v. 
Commissioners,  19  Colo.  122,  34  Pac.  763; 
Holden  v.  Piper  (Colo.  App.)  37  Pac.  34. 

An  examination  of  the  evidence  upon  the 
subject  of  the  deposit  of  the  check  will  be 
first  in  order.  Meldrum  and  Smith  both  tes- 
tified that  it  was  deposited  with  Smith  for 
collection.  Each  related  a  conversation  had- 
between  them  about  the  time  of  the  deposit, 
in  which  Meldrum  said  to  Smith  that  the 
check  was  sent  to  pay  the  expenses  of  the 
balance  of  the  selection  of.  the  Union  Pacific 
Railway  Company  in  the  district;  that  it  was 
quite  a  large  sum  of  money;  and  that  he 
would  not  call  on  Smith  for  the  cash  until 
the  check  was  collected.  No  other  conversa- 
tion upon  the  subject  was  given.  We  have 
no  reason  to  doubt  that  it  occurred  as  stated, 
or  that  both  parties,  properly  or  improperly,' 
interpreted  it  as  meaning  that  the  draft 
should  be  rectived  by  Smith  to  be  collected 
by  him  for  Meldrum.  Bnt  there  was  in  evi- 
dence a  deposit  slip  of  which  the  following  is 
a  copy: 

Deposited  in  the  Bank  of  Sterling,  hy  N.  H. 
Meldmm. 
Sterling,  Colo.,  July  Ist,  1893. 
Please  list  each  check  separately. 

Dollars.  Cents. 

Currency    S       45  00- 

Gold    

Silver    

Checks    .«    2,614  00' 

50  95 

16  00 

16  OO 

16  0» 

16  0» 

15  00- 

20  00- 

8  2» 

8  25 

850 

7  OO 

7  00 

5  OO 

12,852  «^ 

This  Is  the  form  of  slip  filled  out  by  a  cus- 
tomer of  a  bank  upon  making  a  general 
deposit,  and  from  which  it  makes  the  en- 
tries in  its  books.  It  was  shown,  and  1» 
not  disputed,  that  the  slip  in  evidence  was 
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flUeA  op  In  the  bandwritliic  of  Mr.  Mel- 
dmm.  The  slip  Bhows  that,  on  JToly  1st, 
Meldram  deposited,  for  the  purpose  of  be- 
ing credited  to  bis  personal  account,  a  sum 
aggregating  $2,852.90,  one  of  the  items  of 
which  was  the  check  In  question.  It  Is  not 
claimed  that  it  was  intended  that  any  other 
check  or  any  other  Item  embraced  in  the 
sum  total  should  be  deposited  specially,  or 
that  it  was  not  proper  to  credit  any  of 
them,  except  the  Union  Paciflc  check,  to 
Mcldrum's  general  axMM>nnt;  and  no  dis- 
tinction was  made  in  the  slip  between  one 
and  another.  The  identity  of  each  was  lost 
In  the  general  aggregate.  The  slip  amount- 
ed to  a  written  direction  to  the  bank  to 
credit  Meldrum's  accoimt  with  the  sum  of 
92,862.90,  and  accordingly  this  was  what 
the  bank  did.  The  amount  was  immedi- 
ately thrown  among  the  other  funds  of  the 
bank,  and  was  thereafter  undlstinguishable 
from  them,  not  by  the  unauthorized  act  of 
the  bank,  but  In  consequence  of  the  act  of 
Meldrum  himself.  Meldrum  and  Smith  may 
both  have  Intended  that  this  particular  check 
should  be  taken  upon  some  condition,  or 
subject  to  some  limitation,  not  applicable 
to  the  other  sums  embraced  in  the  slip;  but 
their  Intenticm  was  not  carried  into  effect, 
and  it  is  with  their  acts,  and  not  their  na- 
ked intentions,  that  we  are  at  present  con- 
cerned. 

Pursuing  our  investigation  a  little  further, 
we  find  strong  reasons  for  concluding  that 
whatever  might  have  been  the  intentions  of 
Meldrum  and  Smith  in  relation  to  the  check 
prior  to  its  deposit,  at  the  time  Meldrum 
made  the  deposit  slip,  and  actually  deliv- 
ered the  check  to  the  bank,  it  was  undei^ 
stood  that  It  should  go  Into  his  personal  ac- 
•count  The  books  of  the  bank,  showing 
the  dealings  between  it  and  Meldram  for 
«ome  time  before  and  after  the  Ist  of  July, 
were  introduced  by  the  defendant.  They 
show  a  running  account  of  deposits  and 
checks  during  the  entire  time.  On  the  even- 
ing of  June  30th,  Meldrum's  balance  was 
'^5.93.  On  July  Ist  he  made  the  deposit 
■of  which  we  have  spoken.  It  was  the  only 
deposit  may  by  him  that  day.  Adding  to- 
gether his  balance  and  the  amount  of  that 
deposit,  we  find  that  he  had  then  In  the 
bank  to  his  credit  $3,478.8a  On  that  day 
be  drew  out  of  the  bank  upon  his  check  $1,- 
066.67,  leaving  to  his  credit  only  $2,412.21, 
which  was  $201.79  less  than  the  amount  of 
the  Union  Pacific  check.  The  natural.  If 
not  unavoidable,  conclusion  is  that,  in  mak- 
ing a  check  the  payment  of  which  would 
necessarily  impair  the  fund  in  question,  he 
regarded  it  as  being  on  deposit  subject  to 
withdrawal  by  check,  and  therefore  belong- 
ing to  bis  general  accoimt;  and  Smith,  in 
paying  his  chedc,  must  also  have  so  regard- 
ed it.  He  continued  checking  against  hla 
balance  without  further  deposit  until  July 
'  11th,  but  this  fund  was  not  made  good  un- 
til July  IStb.   On  July  19th  be  made  a  check 


payable  to  himself  for  Ua  entlra  talaace 
then  in  bank,  amounting  to  $2,948.71,  and  re- 
ceived, as  has  been  stated,  $1,000  in  cash, 
and  a  draft  on  Kountze  Bros,  for  $1,043.71. 
The  entire  history  of  the  money  represented 
by  the  Union  Pacific  check,  as  written  by 
Mr.  Meldrum  and  Mr.  Smith,  is  the  history 
of  money  placed  by  Mr.  Meldrum  to  his  in- 
dividual credit  In  Smith's  bank,  and  with- 
drawn by  him  from  time  to  time  at  bis 
pleasure;  and  the  claim  that  there  was  any- 
thing more  sacred  about  it  than  about  hiti 
other  moneys,  with  which  he  Intermlnglea 
and  confounded  it,  is  unsubstantial. 

As  to  whether  the  money  realized  from 
the  check  ever  went  into  the  hands  of  the 
assignee  the  evidence  is  uusatisfactory  and 
inconclusive;  but  it  Is  unnecessary  to  give 
it  particular  notice,  because  we  are  unable 
to  say  that  the  decision  of  the  trial  court 
upon  the  character  of  the  deposit  made  by 
Meldrum  was  not  right  But  there  is  anoth- 
er theory  upon  which  the  plaintlflTs  claim  a 
right  to  prevail  in  this  suit;  and  it  is  that 
the  bill  of  exchange  drawn  by  Smith  upon 
Kountze  Bros.,  payable  to  Meldrum,  was  an 
equitable  assignment  to  him  of  money  of  the 
drawer  In  the  hands  of  the  drawees.  The 
making  of  a  draft  does  not  Ispo  facto  oper- 
ate as  an  assignment.  Before  this  draft 
was  presented,  the  assignee  notified  the 
drawees  of  the  general  assignment  made  by 
Smith,  and  directed  them  not  to  pay  the 
draft  The  draft  could  not  operate  as  an 
assignment  of  the  money  In  Kountze  Bros.' 
hands  until  its  presentation  to  them,  and 
not  then  unless  they  accepted  it  Without  ac- 
ceptance, Meldrum  could  have  maintained 
no  action  against  them  for  the  money;  and 
the  reason  why  he  could  not  do  so  is  be- 
cause the  mere  act  of  making  the  draft  did 
not  transfer  title  in  the  money  to  him,  and, 
until  It  should  operate  to  Invest  him  with 
ownership  of  the  money,  it  was  no  assign- 
ment The  failure  to  realize  the  money  up- 
on the  draft  left  him  a  creditor  of  Smith 
on  account  of  the  unpaid  balance  due  him;- 
and  as  a  creditor  his  position  was  no  better 
and  no  worse  than  that  of  any  other  gen- 
eral creditor.  See  Grammel  t.  Oarmer,  55 
Mich.  201,  21  N.  W.  418;  Ray  v.  HUler,  U 
Colo.  445,  18  Pac  622. 

But  there  is  a  peculiarity  about  this  draft 
which  we  cannot  avoid  noticing.    The  fol- 
lowing is  a  copy  of  the  paper: 
"$1,943.         Bank  of  Sterihig.         No.  7821. 
"M.  H.  Smith. 

"(Drawees  are  advised  that  M.  H.  Smith 
has  assigned.) 

"Sterling,  Oolo..  JuL  18.  1893. 

"Pay  to  the  order  of  N.  H.  Meldrum  $1,- 
934.71  (nineteen  hundred  forty-three  and 
71-100)  dolUrs.  M.  H.  Smith, 

"(King)  Oashior. 

"To  Kountze  Bros.,  New  York." 

It  appears  from  the  face  of  this  document 
that  the  assignment  had  been  made  before 
the  bill  was  drawn.    If  so.  Smith  had  no 
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tight  to  diEw.  It  But,  howerar  this  may 
be.  It  advised  tba  diawees  tbat  the  fnnd 
was  no  longer  the  property  of  Smith,  and 
that  the  draft  was  therefore  worthless. 
With  that  notlflcatlon  staring  them  In  the 
face,  they  would  not  hare  been  justified  In 
honoring  the  draft;  and,  with  that  Intro- 
duction, the  bill  did  not  purport  to  be  drawn 
against  any  fond,  and  therefore  could  not 
opoate  as  an  assignment  of  anything.  What- 
«Ter  indebtedness  there  la,  to  owing  to  Md- 
dnun  alone,  and  not  to  Tedmon  and  Meldrtun; 
and  Tedmon  to  not  a  proper  party  to  any  pro- 
ceeding for  Its  allowance  or  reooyery.  The 
jodgmoit  must  be  affirmed.     Affirmed. 

On  Rehearing. 
(Jan.  13,  1890.) 

PHB  ODBIAM.  Thto  application  for  a  re- 
hearing to  based  upon  three  grounds:  First 
That  the  Union  Pacific  check  represented 
money  belonging  to  the  United  States;  that 
it  was  intrusted  to  Meldmm  and  Tedmon  as 
United  States  t^cers;  and  that  therefore, 
Heldnun  was  without  authority  to  deposit 
the  fund  to  hto  own  credit  Second.  Tbat 
the  words,  "Drawees  are  adyised  that  M.  H. 
Smith  has  assigned,"  were  placed  upon  the 
draft  by  Kountze  Bros.,  when  it  was  pre- 
sented for  payment  in  consequence  of  a  tel- 
egram from  the  assignee,  prerloosly  receiv- 
ed, notifying  them  of  the  assignment  And, 
third,  that  as  the  original  check  was  payable 
to  Tedmon  and  Meldmm  as  regtoter  and  re- 
ceiver, and  as  both  register  and  receiver 
were  alike  responsible  to  the  government  for 
the  money,  they  were  equally  interested  In 
the  suit  and  it  was  therefore  error  to  hold 
that  Tedmon  was  not  a  proper  party. 

t  The  plaintiffs  are  hardly  In  a  position 
to  say  that  the  fnnd  they  seek  to  recover  he- 
longed  to  the  United  States.  Whatever  may 
have  been  the  fact  In  that  regard,  Meldrum  de- 
posited the  fund  as  his  own  money.  By  his 
own  direction  it  was  placed  to  hto  individual 
credit  and  went  to  swell  the  apparent  as- 
sets of  the  bank.  He  mingled  It  with  hto 
other  funds  in  such  manner  that  Its  identity 
was  lost  and  drew  against  the  consolidated 
account  from  time  to  time  for  hto  own  pur- 
poses. If  the  fnnd  was  ever  impressed  with 
a  trust  its  trust  characto:  was  destroyed  by 
the  act  of  Meldrum  in  so  mingliitg  it  with 
hto  own  money  that  as  a  distinct  fund,  it 
conld  no  loogw  be  traced.  Tedmon,  by  his 
sUmce  at  least  acquiesced  In  what  Meldrum 
did.  He  to  a  party  to  this  proceeding,  and, 
with  full  knowledge  of  all  the  facts,  makes 
00  claim  that  Meldrum  acted  for  him  with* 
oat  hto  authority.  Besides,  the  United  States 
Is  not  a  party  to  thto  proceeding.  It  to  not 
complaining,  and  its  rights  caimot  be  adjudi- 
cated in  thto  action.  Meldrum  treated  the 
money  as  hto  own;  Tedmon  does  not  galn- 
tty  Us  acts;  and,  as  against  the  creditors 
of  the  bank,  the  claim  of  the  plaintiffs  that 
the  mooay  was  not  theirs  cannot  be  consid- 
ered. 


2.  It  may  be  true  ttiat  the  obJeetloDable 
words  which  appear  on  the  face  of  the  draft 
were  placed  there  after  its  execution,  as 
counsel  state.  We  are  referred  to  no  evi- 
dence upon  the  subject  and  we  are  unable 
to  find  any.  The  following  to  from  the  rec- 
ord: 

"Thereupon  plaintiffs  offered  in  evidence 

draft  In  question,  marked  'Exhibit  A,'  which 

to  in  the  words  and  figures  following,  to  wit: 

"  '|l,9i8.         Bank  of  Sterling.         Na  7821. 

"  -M.  H.  Smith. 

"  '(Drawees  are  advised  that  M.  H.  Smith 
has  assigned.) 

•"StCTllng,  Oolo.,  Jul.  18,  1898. 

"  Tay  to  tie  order  of  N.  H.  Meldrum  %!,- 
943.71  (nineteen  hundred  forty-three  and  71- 
100  dollars.  M.  H.  Smith, 

"•(King)  Caahler. 

"  "To  Kountze  Bros.,  New  York.' " 

The  foregoing  Is  an  exact  representation 
of  the  draft  as  It  appears  In  the  printed  ab- 
stract In  the  transcript  the  words  of  ad- 
vice are  upon  a  printed  slip,  pasted  to  the 
draft  But  it  would  seem  from  the  qnota- 
ti<Mi,  that  the  paper, .  with  all  It  contained, 
was  given  in  evidence  as  the  drah  which 
Meldrum  received  from  Smith.  Still,  it  may 
be  that  counsel's  statement  to  correct;  but 
conceding  that-  It  is,  our  decision  would  be 
the  same.  The  draft  was  not  an  assignment 
of  money  In  the  hands  of  Kountze  Bros.,  un- 
less they  accepted  It.     Thto  they  never  did. 

3.  Wliatever  obligation  Meldrum  may  have 
been  under  to  account  to  Tedmon  for  the 
money,  or  any  part  of  It  as  beween  Mel- 
dmm and  the  bank,  in  virtue  of  the  deposit 
and  credit  to  Meldmm's  individual  account 
the  money  belonged  to  Meldrum.  Tedmon 
was  not  known  to  the  bank  In  the  transac- 
tion. The  draft  upon  which  thto  suit  was 
brought  was  the  balance  due  Meldrum,  not 
upon  the  Union  Pacific  check,  but  upon  his 
entire  account  in  a  considerable  portion  of 
which  Tedmon  had  and  claimed  no  interest 
E>ven  If  Tedmon  had  an  Interest  in  the  orig- 
inal check  of  the  railroad  company,  he  suf- 
fered Meldrum  to  use  it  as  his  own,  and  thto 
draft  which  embraced  all  of  Meldmm's 
money  then  in  bank,  does  not  represent  It 
Mr.  Tedmon's  remedy,  If  he  has  any.  Is 
against  Meldmm. 

The  petition  for  rehearing  wlU  be  denied. 


CUNNINGHAM  v.  BOSTWIOK  et  al.i 

(Court  of  Appeals  of  Colorado.     Dec  9,  1895.) 

Sfsoiai.  Constablb  —  Illsoal  Servicb— Waivbx 
o»  Objection — Varianoe— Harmless  Krror. 

1.  Under  Mills'  Ann.  St.  1891,  J  2794,  provid- 
ing tor  the  appointment  of  a  special  constable 
"whenever  no  qualified  constable  can  conven- 
iently  be  found  in  the  township,"  a  justice  baa 
no  authority  to  appoint  s.ich  special  officer  un- 
less some  legral  ri^ht  is  liable  to  be  jeopardized 
before  a  regular  constable  can  be  found. 

2.  Where,  after  a  motion  to  quash  the  sum- 

1  Behearing  denied  January  13, 1S8Q.  j 
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mona  waa  doiled,  defmdant  moved  for  a  efaange 
of  yenne  to  another  justice,  answered  to  the 
merits,  and  afterwards  appealed  to  the  county 
court,  he  will  be  deemed  to  have  waived  the  il- 
legality of  service  of  summons;  and  such  ille- 
gality cannot  be  reviewed  by  the  county  court, 
also,  because  the  act  of  1885,  p.  230,  g  19,  rela- 
tive to  forcible  entry  and  detainer,  provides 
that,  in  all  appeal  cases  from  a  justice,  the  ap- 
pellate court  shall  try  the  case  de  novo,  and  no 
exception  shall  be  allowed  because  of  the  pro- 
ceedings taken  before  a  justice  having  juris- 
diction of  the  subject-matter. 

3.  An  alleged  variance  between  the  plead- 
ing and  proof  will  not  be  considered  on  ap- 
peal, where  no  motion  for  judgment  or  objection 
to  the  introduction  of  testimony  waa  made  on 
account  of  the  variance. 

4.  Unless  it  appears  that  the  error  commit- 
ted worked  maoifest  injustice.  It  will  not  be 
regarded  as  sufficient  to  overturn  the  judgment. 

Appeal  from  Arapahoe  county  court 
Action  in  forcible  entry  and  detainer  by  Jo- 
seph W.  Bostwick  and  another  against  Hen- 
ry P.  Cnnnlngham,  began  in  the  justice  court. 
There  was  a  judgment  toe  plaintiffs,  and  de- 
fendant appealed  to  the  county  court,  where 
the  judgment  of  the  Justice  was  affirmed. 
Defendant  appeals.    Affirmed. 

Henry  B.  O'Reilly,  .for  appellant.  Teller, 
Orahood  &  Morgan,  for  appellees. 

BISSELL,  J.  This  proceeding  in  forcible 
entry  and  detainer  was  begun  by  Bostwick 
and  Best  to  recover  possession  of  a  section  of 
land  in  Arapahoe  county.  The  petition  was 
filed  with  Horse,  as  justice,  abont  the  20th 
of  January,  18&1.  The  justice  issued  a  sum- 
mons, and  delivered  it  to  one  Buffleld,  who  re- 
turned It  "Served,"  signing  his  service  as  spe- 
cial constable.  No  appointment  was  indors- 
ed on  the  summons,  nor  was  Duffleld  other- 
wise commissioned  as  an  officer.  On  the 
27th,  Cunningham  appeared,  and  moved  to 
quasb^the  summons  and  abate  the  suit  be- 
cause It  was  not  served  on  him  three  days 
before  the  return  day,  and  because  It  was 
not  sorved  by  one  duly  or  at  all  auth(Hized 
to  serve  sach  process.  Tbe  motion  was  de- 
nied, and  tbe  case  continued  for  service.  An- 
other summons  was  issued  to  one  Talt;  the 
writ  bearing  the  indorsement  "that  there 
was  no  qualified  constable  who  could  con- 
veniently be  found  in  the  township."  This 
summons  was  served  on  Cunningham,  who 
api>eared  and  filed  a  motion  to  quash  Ijecanse 
the  Indorsement  was  not  true.  Cunningham 
substantiated  his  statement  by  an  affidavit 
which  undoubtedly  showed  there  were  plen- 
ty of  constables,  within  convenient  distance 
of  tbe  office  of  the  justice,  who  could  readily 
have  been  found  to  serve  the  writ.  The  mo- 
tion was  denied,  whereupon  proceedings  were 
begun  In  the  district  court  to  prohibit  the 
justice  from  proceeding  farther  with  the 
case.  When  this  matter  was  disposed  of  ad- 
versdy  to  Cunningham,  he  moved  to  change 
the  venue,  and  the  case  was  sent  to  Pickens, 
justice^  for  trial.  When  It  came  ap  before 
him  tbe  defendant  filed  an  answer  denying 
genwally  the  allegations  of  the  petition,  and 
set  up  an  agreement  of  a  lease  for  five  years. 


and  a  transfer  of  the  poie—oiy  Interest  ot 
the  petltlonoM.  TbB  case  was  tiled,  and 
went  against  Cunningham,  who  took  an  ap- 
pe&\  to  tbe  county  court  where  the  cause 
was  again  tried,  and  resulted  In  a  judgment 
In  favor  ot  the  petitioners,  from  which  tbe 
defendant  appealed  to  this  court 

The  appellant  practically  presents  but  two 
propositions  for  our  consideration.  Since 
each  of  these  mnst  be  resolved  against  blm, 
the  result  will  be  the  affirmance  of  the  judg- 
ment The  principal  point  respects  the  at- 
tempted delegation  of  authority  to  a  special 
constable  to  serve  the  process.  We  accept 
counsel's  contention  respecting  the  authority 
of  justices  in  this  state,  and,  generally  speak- 
ing, tbe  llmltatlcms  which  he  would  put  on 
their  power  to  appoint  special  officers.  The 
practice  of  app<dnting  such  special  officers  is, 
as  all  lawyers  and  judges  know,  a  crying  and 
a  growing  evil.  It  comes  partly  from  the 
loose  phraseology  of  the  statute, '  and  partly 
from  the  desire  of  litigants  to  have  particolar 
persons  appointed  to  serve  writs  and  to  ex- 
ecute process.  With  the  policy  which  led  to 
the  adoption  of  the  act  which  gave  a  justice 
the  power  to  appoint  a  suitable  i>er8ou  to  act 
as  constable  In  a  case  where  there  was  a 
probability  that  a  party  charged  with  a  crime 
might  escape,  w  a  likelihood  that  goods 
would  be  removed,  before  a  regular  officer 
could  be  found  to  serve  the  process,  we  have 
nothing  to  do.  In  and  of  itself,  tbe  statute 
doubtless  frequently  subserves  a  useful  pur- 
pose; and,  If  the  authority  which  it  confera 
was  always  wisely  and  discreetly  ezecnted, 
very  little  harm  would  come  from  It  Un- 
fortunately, tbere  Is  added  to  this  general 
grant  of  authority,  by  a  disjunctive  conjnnc- 
tlon,  a  clause  which  seemingly  enlarges  the 
authority  conferred,  and  permits  its  exercise 
apparently  under  other  circumstances,  and 
when  neither  of  the  contingencies  suggested 
by  the  earlier  clauses  may  exist  The  clause 
is,  "whenever  no  qualified  constable  can  c<Hi- 
veniently  be  found  in  the  township."  It  ijs 
quite  impossible  to  determine  whether  the 
legislature  had  other  conditions  in  mind  than 
those  expressed  In  the  other  clauses,  nor 
whether  the  lawmaking  i>ower  Intended  to 
grant  generally  to  justices  the  right  to  ap- 
point special  constables.  Whatever  may 
have  been  their  purpose,  it  is,  of  course.  Im- 
possible to  attach  the  limitation  to  the  last 
clause  that  a  special  constable  can  only  be 
appointed  when  a  criminal  is  about  to  escape, 
or  when  personal  property  is  liable  to  be  re- 
moved, before  a  regular  officer  can  be  found 
to  execute  tbe  process.  There  was  an  evi- 
dent intention  an  the  part  of  the  legislature 
to  confer  the  power  in  still  other  classes  of 
cases  than  those  first  mentioned.  Tbe  lan- 
guage, however,  is  not  broad  enough  to  give 
the  justice  tbe  right  to  appoint  a  special  con- 
stable under  any  and  all  circumstances,  as 
he  may  see  fit  or  proper.     The  latter  claus» 

1  Mills'  Ann.  St  1881,  S  2794.  ' 
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cannot  be  taken  as  a  grant  of  general  an- 
tliority  to  appoint  constables  to  act  In  all 
cases.  But  for  Its  existence,  we  should  un- 
doubtedly agree  with  the  authorities  In  other 
states,  where  the  Justice  Is  held  to  have  no 
power  to  appoint  a  special  constable  to  serve 
a  summons,  because  it  Is  not  within  the  pos- 
sibilities that  a  r^ular  constable  cannot  be 
fonnd  to  serve  the  writ  within  any  neces- 
sary or  indispensable  time.  But  the  words 
of  limitation,  to  wit,  "conveniently  fotind," 
must  be  construed  to  have  a  restricting  sig- 
nificance. In  other  words,  the  Justice  may 
not,  of  his  own  motion,  appoint  a  special  offi- 
cer, nor  may  be  do  it  on  request  of  a  litigant, 
unless  there  exists  a  legal  necessity  for  the 
appointment.  In  other  words,  it  must  be 
made  to  appear  to  the  Justice,  before  he  is 
anthorized  to  appoint  a  special  constable, 
that  some  legal  right  is  liable  to  be  Jeopard- 
ized, or  some  substantial  detriment  or  harm 
come  to  a  litigant.  If  the  phrase  may  be  so 
applied,  the  convenience  must  be  a  legal  one. 
This  la  manifest  from  the  general  policy  of 
the  law.  There  are  statutes  which  provide 
for  the  election  of  constables,  specify  their 
dntles,  define  their  powers,  and  provide  for 
the  execution  of  bonds  which  shall  secure 
the  faithful  discharge  of  the  duties  which 
the  law  imposes  on  the  officer.  This  policy 
has  a  strong  and  marked  significance  in  this 
connection.  The  defendant  has  a  right  to 
bislst  that  the  person  deputed  to  serve  the 
writ  sliaU  be  a  legally  elected  officer,  who 
sball  discharge  his  duties  under  his  oath  of 
office,  and  under  the  restrictions  of  a  liability 
on  his  bond  if  he  oppressively  or  wrongful]^ 
exercises  his  powers.  A  special  constable 
Is  a  totally  irresponsible  person.  If  he  op- 
pressively execute  the  iwwer  given  him,  the 
defendant  is  remediless,  and  he  can  get  no 
redress  for  the  abuse.  These  considerations 
show  that  the  Justice  must  see  that  some  in- 
jury will  come  to  the  litigant  if  he  waits  for 
a  regularly  appointed  officer.  We  agree  with 
counsel  In  his  propositions  respecting  the 
original  Inception  of  this  case.  The  process 
ought  to  have  been  quashed  and  held  insuffi- 
cient, and  the  service  bad.  There  were  sev- 
eral regularly  elected  or  appointed  constables 
within  easy  reach  of  the  court,  and  the  Jus- 
tice had  no  right  to  make  the  appointment  of 
a  special  officer,  either  from  motives  of  econ- 
omy, the  request  of  the  litigant,  or  for  any 
other  reason  than  to  prevent  possible  barm  to 
the  plaintKTs. 

The  question,  however,  is  not  saved,  and, 
though  we  assent  to  the  position,  it  is  not 
available  to  reverse  the  case.  The  appellant 
did  not  stand  on  his  motion  and  let  the  pro- 
ceedings go  on,  but  he  took  a  great  many 
steps  which,  under  the  various  authorities  In 
this  state,  bar  him  from  now  insisting  on  the 
illegality  of  the  service  as  a  defense  to  the 
Judgment  The  statute  which  regulates  these 
proceedings  contains  a  broad,  sweeping  clause, 
which  adds  much  force  to  the  authorities 
which  wiU  be  hereafter  dted,  and  the  posi- 


tion taken  with  reference  to  fh«  force  and 
effect  to  be  given  to  the  defendant's  acts. 
The  act  of  1885,  respecting  forcible  entry  and 
detainer,  by  section  19,  p.  230,  enacts  general- 
ly that  in  all  appeal  cases  which  have  orig- 
inated before  a  Justice  the  appellate  court 
shall  try  the  case  de  novo,  and  that  no  excep- 
tion shall  be  allowed  because  of  the  proceed- 
ings taken  before  the  Justice,  where  he  has 
Jurisdiction  of  the  subject-matter.  That  this 
Justice,  according  to  the  present  record,  had 
Jurisdiction  of  the  subject-matter,  goes  with- 
out saying.  The  land  was  situate  in  Arapa- 
hoe county,  and  both  Morse  and  Pickens 
were  Justices  In  that  county,  and  the  petition- 
er had  the  right  to  initiate  the  proceedings 
before  either  one  of  them.  What  the  defend- 
ant did  also  bars  him  from  raising  the  ques- 
tion. He  did  not  rest  on  his  motion  to  quash, 
but  first  filed  a  motion  to  change  the  venue, 
and  took  the  case  before  another  Justice, 
which  in  many  Instances  has  been  held  to 
be  a  general  appearance,  which  will  waive 
a  defect  in  the  service.  Further,  when  the 
case  got  before  Pickens,  he  filed  an  answer 
setting  up  the  defenses  which  have  been 
stated.  On  this  issue  the  cause  was  tried, 
and  Judgnnent  followed.  Not  content  with 
this  proceeding,  he  took  an  appeal  to  the 
county  conrt,  came  in  generally,  and  tried  the 
case  on  Its  merits  In  a  court  which  had  Juris- 
diction of  the  subject-matter,  and  which  ac- 
quired Jurisdiction  of  the  person  of  the  de- 
fendant by  virtue  of  this  general  and  volun- 
tary appearance.  These  circumstances  all 
conspire  to  deprive  him  of  the  right  to  raise 
the  question  on  which  he  now  insists.  Rail- 
way Co,  V.  Caldwell,  11  Colo.  545,  19  Pae. 
542;  MUUng  Co.  v.  Gurley,  17  Colo.  199,  29 
Pac.  668;  Burkhardt  v.  Haycox,  19  Colo.  339, 
35  Pac.  730;  Manufacturing  Co.  v.  Marsh,  20 
Colo.  22,  36  Pac.  799.  There  is  nothing  In 
the  case  of  Cort  v.  Newman,  40  Pac.  242,  de- 
cided in  this  court  at  the  April  term,  which 
at  all  confilcts  with  this  general  doctrine.  In 
that  case  it  was  stipulated  by  counsel  that 
the  person  who  took  the  goods  in  execution  of 
the  process  had  not  been  duly  or  otherwise 
appointed  as  special  constable,  with  authority 
to  serve.  It  was  accordingly  held  that  the 
acts  of  the  alleged  special  officer  were  tres- 
passes, for  which  the  plaintiff  might  recover. 
It  did  not  transpire  that  the  defendant  had 
appeared  generally  in  the  action,  whereby  the 
Justice  acquired  Jurisdiction  of  his  person  as 
well  as  Jurisdiction  of  the  subject-matter, 
and  there  was  no  question  of  any  waiver  on 
the  part  of  the  defendant  of  the  irregulari- 
ties in  the  execution  of  the  process.  What- 
ever may  have  been  the  facts  respecting  the 
ultimate  levy  of  the  execution  on  the  goods, 
there  was  nothing  in  the  case  which  tended 
to  show  that  the  defendant  had  in  any  way 
so  waived  his  right  as  to  deprive  him  of  his 
cause  of  action  against  the  trespasser  who 
took  the  goods.  The  case  lacks  all  of  the 
features  and  facts  which  both  permit  and 
compel  08  to  apply  the  rule  whlch,.^as  been 
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wtQed  by  ao  ipany  cftaes  In  the  snprune 
court  We  have  thus  disposed  of  appellant's 
principal  question. 

There  is  another  matter  on  which  an  argro- 
ment  is  based,  which  is  without  sufficient 
foundation.  The  petition  alleged  a  lease  made 
on  or  about  the  20th  of  December  for  the 
term  of  one  year  then  next  ensuing.  The 
proof  showed  a  leasing  near  the  last  of  De- 
-cember,  and  for  one  year  from  the  1st  of 
January,  according  to  the  several  Judgments 
which  were  entered  against  the  appellant. 
Of  course,  he  Insists  U  the  lease  was  to  com- 
mence on  the  Ist  of  January,  and  not  on  the 
20th  of  December,  there  was  a  variance  be- 
tween the  proof  and  the  plea.  There  are 
two  answers  to  the  position.  The  findings 
are  all  against  htm,  and  with  the  appellees. 
It  Is  doubtful  whether  there  was  any  vari- 
ance between  the  pleading  and  the  proof,  bnt, 
if  It  Is  conceded  the  allegata  and  probata  do 
not  agree,  whether  such  a  variance  will  ever 
be  fatal  when  there  has  been  a  hearing  on 
the  merits,  and  prejudice  cannot  be  demon* 
strated.  Is  open  to  question.  If  we  should 
admit  the  general  proposition,  the  appellant  is 
In  no  condition  to  nrge  error.  He  made  no 
motion  for  Judgment  because  of  the  variance, 
nor  did  he  object  to  the  Introduction  of  any 
testimony  because  It  did  not  correspond  with 
the  pleading.  Not  having  saved  the  ques- 
tion In  any  wise,  he  cannot  be  heard  in  this 
court  to  complain  of  the  Judgment. 

There  are  some  other  minor  questions  sug- 
gested in  the  brief  of  counsel,  but  they  are 
not  of  the  sort  which,'  if  found  In  hla  favor, 
would  require  us  to  reverse  the  Judgment. 
The  tendency  of  the  appellate  courts  of  this 
state  is  not  to  restrict,  but  rather  to  extend, 
the  application  of  the  statute  which  forbids 
US  to  reverse  a  Judgment  for  any  errors 
which  do  not  affect  the  substantial  rights  of 
the  parties.  We  recognize  the  force  of  the 
enactment,  and,  unless  we  can  see  that  the 
error  which  has  been  committed  has  worked 
manifest  injustice,  we  do  not  regard  it  as  suf- 
ficient to  overturn  the  Judgment  For  this 
reason  we  do  not  generally  regard  assign- 
ments of  error  based  on  such  matters  of 
enough  Importance  to  require  extended  analy- 
sis or  discussion.  Perceiving  no  error  In  the 
record,  and  accepting  the  conclusions  of  the 
trial  court  on  the  matters  of  fact  as  correct, 
we  conclude  that  Justice  has  been  done  be- 
tween the  parties,  which  permits  us  to  affirm 
the  Judgment     Affirmed. 


KNOWLEJS  V.  LBGaBTT.i 
(Oonrt  of  Appeals  of  Colorado.     Dec.  9,  1895.) 

DaKAOKB— EVIDBHOX  —  RtJFFIOIENOT— CbOSS    COM- 
PLAINT. 

1.  In  an  action  for  breach  of  an  agreement 
by  a  landlord  to  furnish  the  tenant  water  for 
Inigation,  whereby  the  tenant's  crops  were  In- 
jured,  evidence  merely   as  to  the  amount  of 

i  Behearing  denied  Janaary  18,  1S8& 


eropa  which  conld  have  been  raised  If  the 
proper  amount  of  water  had  been  furnished, 
together  with  evidence  of  the  market  value  of 
such  crops,  is  insufficient  as  a  basis  for  recov- 
aej,  without  proof  of  the  cost  of  raising  and 
marketing  the  crops. 

2.  In  an  action  for  breach  of  contract  by 
a  landlord  to  furnish  the  tenant  water  for  ir- 
rigation, whereby  the  tenant's  crops  were  in- 
jured, the  landlord  cannot  by  cross  complaint 
bring  in  as  a  party  a  corporation  which  had 
agreed  to  furnish  him  with  water,  though  at  the 
time  the  lease  was  executed  the  tenant  knew 
that  the  water  was  to  be  supplied  by  such  cor- 
poration. 

Appeal  from  district'  court,  Arapahoe  conn- 
ty. 

Action  by  OrvIUe  J.  Leggett  against  Joseph 
O.  Knowles  for  breach  of  contract  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Wells,  McNeal  &  Taylor,  for  appellant 
Fred  L.  Shaw,  for  appellee. 

BISSELL,  J.  Knowles  being  then  the  own- 
er of  what  is  called  the  "Ike  Ranch,"  on  the 
north  side  of  Platte  river,  in  Arapahoe  coun- 
ty, on  the '2d  of  November,  1885,  leased  It  to 
Leggett,  the  appellee,  for  a  term  of  years,  at 
an  agreed  rental,  covenanting  on  his  part 
"to  furnish  him  with  sixty  Inches  of  water 
In  the  Irrigating  ditch  on  said  premises." 
Leggett  was  to  keep  the  ditch  in  repair,  seed 
the  land  with  clover  and  timothy,  and  leave 
It  with  a  good  stand  and  in  good  condition  at 
the  end  of  his  term.  There  were  sundry  oth- 
er conditions  in  the  lease,  which  are  unim- 
portant. Leggett  occupied  the  premises  for 
some  years,  but  did  not  pay  the  whole  of  the 
agreed  yearly  rental,  basing  his  refusal  on 
Knowles'  failure  to  furnish  water  according 
to  the  terms  of  the  covenant  He  brought 
this  action  to  recover  his  damages,  set  up 
the  contract  In  so  far  as  It  related  to  the  wa- 
ter, averred  the  Injuries,  and  prayed  Judg- 
ment accordingly.  The  owner  defended,  and 
relied  partly  on  performance,  partly  on  Leg- 
gett's  failure  to  perform  the  contract  on  his 
part  in  the  preparation  and  care  of  the  land^ 
and  alleged  a  release  on  Leggett's  part  of  the 
covenant  to  supply  the  water.  He  set  up 
by  way  of  counterclaim  the  notes  for  the  tin- 
paid  rent,  and  prayed  the  appropriate  judg- 
ment He  likewise  filed  a  cross  complaint 
against  Leggett  and  the  Platte  River  Mill 
&  Ditch  Company,  wherein  he  set  up  the 
obligation  of  the  company  to  furnish  him  wa- 
ter as  a  shareholder  in  the  corporation,  stat- 
ing the  obligation  of  the  company  to  furnish 
the  water  with  which  he  had  agreed  to  sup- 
ply Leggett.  In  this  cross  complaint  he 
averred  Leggett's  knowledge  of  the  source 
of  supply  when  the  lease  was  executed,  and 
Leggett's  reliance  on  his  right  to  procure 
water  from  the  company.  The  purpose  of 
this  cross  complaint  was  to  compel  Leggett 
to  litigate  with  the  ditch  company,  and  re- 
cover his  damages  from  them.  Leggett  prov- 
ed all  the  general  facts  set  out  in  his  com- 
plaint which  were  not  admitted  in  the  an- 
swer, and  made  an  attempt  to  eatabllah  bli 
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iojoiy.  The  dbM  dlfflcnlty  aprlngs  from  Ub 
neglect  or  failure  to  prove  what  was  eaaen- 
tlal  to  entitle  him  to  Jadgment  It  la  quite 
apparent  that  proof  of  the  lease  and  of  the 
fiillnre  to  anpply  water  according  to  the 
agreement  would  not  suffice.  Of  neceaslty 
be  must  prove  some  Injury.  To  meet  this 
burden,  be  ofTered  evidence  which  tended  to 
show  the  amount  of  crop  which  could  have 
been  grown  on  the  land  had  the  water  been 
famished,  and  the  value  of  that  crop  in  the 
martcet  at  the  time.  He  went  no  further 
than  to  show  the  probable  total  crop  and  Its 
market  value.  The_  other  essential  Items  of 
tbe  cost  of  raising  and  harvesting  it,  trans- 
prating  it  to  market,  and  all  other  expenses 
wdinarily  incident  to  lalsing  and  harvesting 
timothy  and  clover,  were  left  unproven. 
Thti8  the  only  basis  furnished  the  Jury  was 
the  tonnage  and  the  market  value.  The  trial 
resulted  in  a  Judgment  in  his  fitvor  for  $715. 
Tbe  appellant  presents  several  questions 
for  our  consideration,  some  of  which  must  be 
disposed  of  in  view  of  the  succeeding  trial, 
tbongh  they  are  not  of  themselves  sufficient 
to  reverse  tbe  case.  The  appellant  insists 
the  court  erred  In  striking  out  his  cross  com- 
plaint We  cannot  accede  to  this  position. 
Whatever  may  have  been  Knowles'  rights 
as  between  blm  and  the  ditch  company  as 
corporation  and  shareholder  respectively,  the 
record  f&ils  to  disclose  anything  which  ren- 
ders it  necessary  for  Leggett  to  litigate  that 
question,  or  to  take  part  in  that  dispute. 
Ttere  was  no  privity  between  Leggett  and 
the  ditch  company,  and,  whatever  may  have 
l)een  his  knowledge  as  to  the  source  of  the 
water  supply,  he  was  compiled  to  look  no 
farther  than  to  the  contracting  party  for  his 
damages.  Leggett's  contract  was  with 
Enowlea.  The  breach  being  established,  a 
cause  of  action  arose;  but  it  did  not  give 
teggett  a  right  to  sue  the  company,  nor  was 
he  compelled,  under  the  circumstances,  to 
look  to  the  «»poration  for  redress.  If  be 
bad  brought  suit  against  the  company,  it 
would  have  bad  a  perfect  defense  in  the  de- 
nial of  any  contract  between  them.  Under 
these  circnmstancea  it  is  not  easy  to  see  how 
the  company  can  be  brought  into  the  present 
litigation,  or  Leggett  be  compelled  to  have 
his  issue  incumbered  by  the  trial  of  the  con- 
troversy between  the  company  and  one  of 
lt«  shareholders.  Whether,  under  the  exist- 
ing circumstances,  Knowles  could  have  given 
the  corporation  notice  of  the  suit,  and  requir- 
ed tbem  to  apiiear  and  defend,  so  as  to  bind 
tbe  comtiany  by  the  amount  of  any  Judgment 
which  Leggett  might  recover,  is  a*  question 
which  need  not  be  considered,  anticipated, 
or  determined.  Leggett  could  not  be  forced 
to  try  tbe  question  with  the  ditch  company, 
or  have  his  suit  embarrassed  by  the  contro- 
versy between  it  and  Knowles.  The  deter- 
mination of  Knowles'  rights  against  the  ditch 
company  was  In  no  manner  essential  to  the 
Kttlement  of  Leggett's  claim,  and  the  pro- 
vMon  of  tbe  Oode  wbitA  permits  tbe  Intro- 


duction of  a  third  person  Into  a  rait  where 
there  cannot  be  otherwise  a  complete  deter- 
mination of  the  controversy  has  no  applica* 
tlon  whatever  to  a  case  of  this  description. 
There  is  no  allegation  in  the  answer,  nor,  for 
that  matter,  in  the  cross  complaint,  to  tbe 
effect  that  Leggett  agreed  to  look  to  tbe 
company  for  his  water.  Whatever  knowl- 
edge he  may  have  bad  respecting  the  source 
of  the  supply  cannot  affect  the  construction 
of  the  contract,  nor  can  it  be  made  operative 
as  a  limitation  on  the  agreement.  The  court 
was  right  In  striking  out  the  cross  complaint. 
Eliminating  tbls  pleading  from  our  further 
consideration,  the  i)OBitlon  that  tbe  contract 
is  to  be  construed  with  reference  to  Knowles' 
relation  to  tbe  company  is  easily  disposed  of. 
The  matter  is  entirely  settled  by  a  reference 
to  the  answer,  which  only  sets  up  a  subse- 
quent agreement  on  Leggett's  part  to  look  to 
tbe  ditch  company  for  his  water,  to  take  30 
Inches  in  place  of  60,  and  to  release  Knowles 
fromany liability underhis contract.  Tbls  was 
the  only  issue  respecting  this  part  of  the  dis- 
pute which  Knowles  tendered.  This  is  dis- 
posed of  by  the  very  simple  statement  that 
there  was  no  evidence  tending  to  show  the 
release,  and  the  other  matters  went  to  the 
Jury.  The  court  was  entirely  right  In  in- 
structing tbe  Jury  to  dismiss  from  their  con- 
sideration all  the  evidence  on  that  subject 
It  was  wholly  insufficient  to  establish  the 
release.  Tbe  defendant  undoubtedly  offered 
testimony  tending  to  show  Leggett's  failure 
to  properly  seed  the  land  or  care  for  bis  crop, 
but  this  evidence  went  to  the  Jury  under 
proper  Instructions,  and  there  is  nothing  in 
the  record  which  would  lead  us  on  this 
ground  to  overturn  the  Judgment 

me  appellant  objects  to  certain  instruc- 
tions, which  are  possibly  open  to  criticism. 
Tbe  balance  of  the  charge  is  presented  nei- 
ther in  tbe  abstracts  nor  in  the  briefs,  and 
we  feel  quite  excused  to  make  any  extended 
reference  to  the  charge  either  by  way  of  an- 
alysis or  approval.  It  is,  of  course,  quite  im- 
possible to  determine  whether  there  is  error 
in  a  given  Instruction  without  the  entire 
charge  before  us,  that  we  may  therefrom  de- 
termine whether  wliat  is  complained  of  has 
been  modified,  or  Is  in  any  wise  changed  by 
subsequent  instmctiona  which  were  property 
given  and  are  unobjectionable.  We  have 
taken  tbe  trouble,  however,  to  examine  the 
record,  and  find  that  the  court  directly  in- 
structed the  Jury  that,  if  the  water  was  fur- 
nished for  any  of  the  four  years  specified,  the 
defendant  could  recover  of  the  plaintiff  on 
the  note  or  notes  which  became  due  in  tbe 
year  or  years  for  which  the  water  was  fur- 
nished. Taken  in  connection  with  those 
complained  of,  it  thoroughly  Informed  the 
Jury  with  reference  to  th^  duty  in  the  prem- 
ises, and  the  two  taken  together  seem  to  be 
entirely  unobjectionable. 

Tbe  only  remaining  error  respects  the  dam- 
ages. Theie  is  probably  no  class  of  cases 
wberela  It  la  more  dlfiicult  to  fumisb  a  suffl- 
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dent  bads  for  the  Jury's  Jndgment  The 
matter  has  very  recently  received  considera- 
tion In  this  court,  and  the  rules  have  been 
quite  clearly  and  fully  expressed  In  two 
opinions.  Water  C!o.  y.  Hartman,  88  Fac. 
62;  Reservoir  Co.  ▼.  HamUn.  40  Pac.  582. 
The  learned  writer  very  accurately  stated  the 
different  methods  which  might  be  adopted. 
It  was,  of  course,  in  those  cases  conceded 
that  no  one  method  need  be  adopted  to  the 
exclusion  of  the  others,  but  that  either  one 
or  all  might  be  resorted  to,  as  the  necesBltles 
and  circumstances  of  the  particular  case 
might  require;  the  sole  thing  aimed  at  being 
to  give  the  Injured  party  compensation  for 
Ills  loss.  It  is  impossible  to  understand  how 
the  Jury  arrived  at  their  verdict  The  lease 
was  for  120  acres  of  land,  which  was  to  be 
sowed  In  timothy  and  clover.  The  letting 
covered  a  period  of  years,  and  was  on  a  rent- 
al, speaking  generally,  of  about  $600  a  year. 
It  had  apparently  run  for  about  Ave  years  at 
the  time  of  the  trial,  whereby  rent  to  the  ex- 
tent of  from  $2,400  to  $3,000  had  accrued. 
The  water  was  conceded  to  have  been  fur- 
nished for  a  part  of  the  period,  and  some 
crops  were  raised.  Just  tiow  the  Jury  could 
wipe  out  the  rent  account,  give  the  tenant 
damages  over,  without  some  data  on  which  to 
show  that  the  tenant  had  been  damaged  to 
this  extent,  is  impossible  to  apprehend. 
Manifestly  the  Jury  did  not  take  the  plain- 
tiff's statement  as  being  literally  true,  for  it 
would  show  him  entitled  to  recover  for  the 
loss  of  upwards  of  2,000  tons  of  timothy  and 
clover,  of  which  the  market  value  was  some- 
where from  $15  to  $20  per  ton.  These  diffi- 
culties are  simply  suggested  to  show  the  dan- 
ger of  submitting  matters  of  this  description 
to  a  Jury  without  offering  some  intelligible 
basis  on  which  they  may  act  The  tenant 
could  not  recover  for  the  value  of  the  total 
crop  which  might  have  been  raised,  for  this 
result  would  not  take  into  account  the  cost 
of  the  seed,  the  labor  of  planting  it,  caring 
for  it  or  harvesting  and  marketing  it  All 
of  these  elements  must  be  considered  In  order 
to  determine  what  is  the  real  and  true  meas- 
ure of  the  tenant's  damages.  The  evidence 
does  not  make  out  a  case  in  which  the  Jury 
could  find  a  verdict  based  on  the  probable 
amount  of  the  crop  which  might  have  been 
raised  in  any  one  year,  and  the  probable  loss 
of  it  by  reason  of  the  want  of  water.  View- 
ed from  this  standpoint,  the  plaintiff  failed 
to  show  how  many  acres  he  seeded,  how 
much  seed  he  put  into  an  acre,  what  the 
yield  from  that  amount  of  seed  might  have 
tteen,  whether  it  started  and  failed  to  come 
to  maturity  for  the  want  of  Irrigation,  and 
in  general  wholly  came  short  of  establishing 
such  a  performance  on  his  part  as  to  permit 
him  to  charge  the  landlord  with  the  result- 
ing failure.  These  things  are  simply  sugges- 
tions of  the  difficulties  which  beset  the  case 
as  the  plaintiff  made  it  The  difficulties,  per- 
haps, may  be  wholly  overcome  on  the  suc- 
ceeding triai.  wherein,  if  the  plaintiff  fur- 


nishes the  data,  and  the  court  properly  In- 
structs the  Jury  with  reqtect  to  his  ilgbt  of 
recovery,  any  verdict  which  he  may  obtain 
may  be  upheld.  The  proof  falls  so  far  short 
of  the  legal  requisites,  whatever  method  of 
computing  damages  may  be  resorted  to,  tliat 
the  court  does  not  feel  Justified  in  stating 
what  particular  rule  should  be  adopted. 
When  the  case  is  a£raln  tried,  and  the  plain- 
tiff  puts  in  proof  which  will  entitle  him  to  a 
verdict  under  any  one  or  more  of  the  roles 
which  were  suggested  in  the  two  cases  cited, 
the  trial  court  can  easily  protect  the  land- 
lord's rights,  and  assure  the  tenant  the  re- 
lief to  which  he  may  be  entitled.  The  total 
want  of  evidence  on  which  to  rest  the  ver- 
dict compels  us  to  reverse  the  case.  It  will 
accordingly  be  reversed,  and  sent  back  for  a 
new  trial  in  conformity  with  this  opinion. 
Reversed. 


COB  et  aL  T.  WATERS. 

(Court  of  Appeals  of  Colorado.     Dec.  9,  1896.) 

Tbiai^— BiTBMiBBioir  or  Casb  vo  JmtT. 

In  an  action  by  a  principal  against  her 
agent,  it  appeared  that  plaintiff  refused,  on  the 
advice  of  defendant,  an  offer  made  to  her  for 
the  exchange  of  some  property,  on  which  there 
was  a  mortgage  in  the  hands  of  the  agent  for 
collection,  and  placed  the  property  in  the  hands 
of  the  agent  for  sale.  Soon  thereafter  the 
ageut  took  possession  of  the  property  under 
the  mortgage,  and  for  himself  made  the  ex- 
change which  he  had  advised  plaintiff  not  to 
make.  The  complaint  asked  for  the  recovery 
of  the  value  of  the  property,  and,  in  the  alterna- 
tive, that  defendant  be  compelled  to  convey 
to  her  the  land  received  by  him  in  Ihe  exchange. 
The  latter  prayer  was  subsequently  eliminated. 
Held,  that  the  action  was  not  necessarily  an 
equitable  one,  so  as  to  prevent  the  submission 
of  the  case  to  the  jury  and  the  entry  of  judg- 
ment for  damages  on  a  general  verdict,  the 
prayer  for  the  equitable  relief  having  been  elim- 
inated. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Sarah  B.  Waters  against  Fred 
E.  Coe  and  another.  There  was  a  judgmait 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Earl  B.  Coe  and  S.  L.  Carpenter,  for  appel- 
lants.   Norlin  &  McDuffie^  for  appellee. 


BISSELIi,  J.  This  suit  was  originally 
brought  In  the  county  court  of  Arapahoe 
county  by  Mrs.  Waten  against  Coe  Bros., 
because  of  a  transaction  which  she  had  with 
that  firm.  The  case  went  by  appeal  to  the 
district  court  where  it  was  again  tried,  and 
in  both  cases  the  Judgment  went  against 
the  appellanls.  The  appeal,  as  argued  by 
counsel,  is  based  on  one  prlndpal  error,  con- 
cerning the  form  of  the  action  and  the  meth- 
od of  trial,  with  some  other  collateral  mat 
ters,  which  may  be  veiy  briefly  disposed  ot 
Omitting  whatever  is  unessential  to  on  ap- 
prehension of  the  contention,  the  case   i» 
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briefly  tlilii:  BCn.  Waten  was  the  owner 
and  In  poasesslon  of  a  restaurant,  which  she 
rained  at  about  $1,200.  The  question  of 
value  to  of  no  particular  conaequenca  It 
was  mortgaged  for  $350,  and  the  notes  which 
the  security  covered  were  due  and  unpaid. 
iiia.  Waters  was  una,ble  to  raise  the  money 
to  liquidate  the  Indebtedness,  and  went  to 
Coe  Bros.,  who  were  broken  and  dealers  In 
real  estate  and  such  securities,  to  make  some 
arrangement  for  the  disposition  of  the  mort- 
gaged property.  At  this  time  Coe  Bros., 
according  to  their  statements,  held  the  notes 
for  collection.  Some  interviews  bad  been 
had  between  the  parties  with  reference  to 
the  paper,  which  culminated  in  the  transac- 
tioa  about  which  Mn.  Waters  complains. 
At  about  the  time  of  the  Interrlew  with 
Coe  Bros.,  one  Fuller  was  a  prospective  pur- 
chaser of  tbe  restaurant  and  its  fixtures;  and 
he  offered,  according  to  her  dalm,  to  assume 
the  incumbrance  and  to  pay  an  additional 
amsideratlon  for  the  transfer.  Thto  was  to 
be  paid  by  a  deed  on  certain  property  in 
Topeka  which  Fuller  owned.  Mrs.  Waters 
insl&ts  that  she  counseled  with  the  Ooe  Bros. 
with  reference  to  the  expediency  of  this 
transaction,  who  advised  her  to  reject  tbe 
offer,  on  tbe  basis  of  a  probability  that  they 
would  be  able  to  dispose  of  it.  If  It  was 
placed  in  their  hands,  at  a  better  flg^ure. 
This  was  accordingly  done,  and  she  left  tbe 
property  with  them  for  such  trade  or  sale  as 
tbey  might  be  able  to  make.  Shortly  after- 
wards the  Ck>e  Bros,  attempted  to  foreclose 
the  mortgage  on  the  property,  and.  In  execu- 
tion of  their  purpose,  took  possession  of  it; 
stating,  aa  Mrs.  Waters  says,  that  they  were 
unable  to  make  any  sale  or  other  disposition 
of  the  property.  Being  otherwise  unable  to . 
settle  the  claim  which  they  held,  she  made 
no  objections  to  the  proceedings  In  fore- 
closure which  they  took.  There  is  some  lit- 
tle controversy  about  that,  but  it  Is  of  no 
moment  At  all  events,  within  a  day  or  two 
of  the  time  when  they  took  possession  under 
their  security.  Fuller  went  Into  controL  He 
seems,  according  to  the  evidence,  to  bave 
made  the  same  identical  trade  with  the  Coe 
Bros,  that  he  had  ofTered  to  Mrs.  Waters. 
In  other  words,  he  assumed  the  Incumbrance, 
sgreed  to  take  care  of  the  notes,  took  them 
up  with  Us  own  paper,  and  deeded  to  one 
of  the  firm  the  property  in  Topeka.  When 
Mrs.  Waters  learned  of  this,  she  insisted  on 
some  adjustment  with  the  firm,  and  that 
their  conduct  was  In  bad  faith  and  in  dero- 
gation of  her  rights,  and  in  violation  of  their 
obligations  as  her  agents,  which  position  they 
had  assumed  in  the  matter.  The  case  has 
been  stated  according  to  Mrs.  Waters'  con- 
tention, though  none  of  the  facts  essential 
to  her  recovery  were  admitted,  but  were 
strenuously  denied  by  the  parties  who  were 
connected  with  it.  Since  the  case  has  been 
twice  tried,  and  once  by  a  Jury,  and  on  both 
•ccaslons  the  findings  were  adverse  to  the 
appellants,  we  must  assume  the  plaintiff's 


case  to  have  been  made  out,  and  those  facts 
as  to  which  she  offered  evidence,  which  were 
essential  to  her  recovMy,  to  have  been  sutli- 
dentiy  estahlished  by  proof.  Bringing  her 
suit  on  this  basis,  she  stated  the  case  gen- 
erally in  her  complaint,  and  originally  pray- 
ed for  the  recovery  of  what  she  alleged  to  be 
the  value  of  the  property,  to  wit,  $1,200,  and 
also  to  comi>d  the  Coe  Broa  to  deed  to  her 
the  Topeka  lots.  In  other  words,  her  prayer 
was  In  the  alternative,  and  would  seem  to 
be  for  equitable  relief.  In  the  county  court, 
however,  the  latter  part  of  the  prayer  was 
eliminated,  and  she  sought  to  recover  only 
what  would  be  damages  for  the  Injury.  The 
appellants  contended  the  action  to  be  one  In 
equity,  and  objected  to  the  calling  of  the 
Jury,  and  the  submission  of  the  issue  to  them 
for  a  verdict  It  was  insisted  the  court  had 
no  power  to  submit  the  cause  generally,  but, 
while  it  bad  a  right  to  imjianei  a  Jury  to 
try  any  question  of  fact,  it  was  powerless 
to  call  for  a  general  verdict,  or  to  do  other- 
wise than  take  it  as  advisory,  and  render 
thereon  such  Judgment  as  the  court  should 
-conclude  was  proi>er. 

Possibly,  the  complaint  is  somewhat  Inar- 
tistic, and,  in  its  form  and  allegations,  lends 
some  support  to  the  appellants'  contention. 
We  do  not,  however,  concede  that  on  the  facts 
stated  the  case,  as  made,  was  one  which  of 
necessity  was  equitable  In  its  character.  In 
other  words,  the  plaintiff  possibly  had  tbe  right 
to  bring  her  action,  and,  treating  the  transac- 
tion as  having  been  done  In  her  favor  and  on 
her  behalf,  to  affirm  it  and  compel  the  Coe 
Broa  to  account  for  the  value  of  the  property, 
or  Invest  her  with  tbe  title.  The  complaint 
was  not  apOy  conceived  for  this  purpose,  nor 
was  It  the  evident  design  of  the  pleader.  In 
reality  the  action  took  the  form  of  one  for  de- 
celt,  and  a  recovery  was  had  for  the  alleged 
fraudulent  character  of  the  Ooe  Bros.'  acts 
while  they  were  attempting  to  discharge  for 
Mrs.  Waters  the  duties  of  an  agent  in  the 
premises.  It  therefore  follows  the  court  was 
not  in  error  In  submitting  tbe  question  to  the 
Jury,  and  permitting  them  to  return  a  general 
verdict  in  the  premises.  Tbe  case  of  Hulley 
V.  Chedlc,  36  Pac  783,  from  Nevada,  which  to 
so  largely  relied  on  by  appellants'  oonns^  to 
Inapplicable  to  the  present  case,  and  we  do  not 
intend  to  express  an  opinion  as  to  the  rule 
which  that  court  has  declared.  It  was  un- 
doubtedly there  held  that,  where  the  action  to 
one  of  purely  equitable  cognizance,  the  court 
cannot  submit  the  issues  to  a  Jury,  take  a  ver- 
dict, and  render  Judgment  as  in  a  law  action. 
The  case,  however,  was  purely  an  equitable 
one;  for  it  was  an  attempt  to  follow  money 
which  had  been  paid  by  a  debtor,  who  was 
garnished,  to  a  third  person,  to  whom  a  Judg- 
ment had  been  assigned'  with  an  Intent  on  the 
part  of  the  assignor  to  defraud  his  creditois. 
The  court  held  that  gamtohmeot  created  no  • 
lien  on  the  money,  but,  to  follow  it  into  the 
hands  of  the  person  who  had  received  it,  tbe 
party  must  eatabltob  the  alleged  fraud,  attack 
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the  transfer,  and  hy  decree  compel  the  as- 
signee to  pay  over  the  money  which  the  cred- 
itor had  attempted  to  reach  by  his  garnishment 
proceedings.  Uf  course,  in  a  case  of  this  descrip- 
tion, an  action  at  law  would  not  He  against 
the  assignee,  nor  could  a  money  judgment  be 
properly  entered  against  ber.  There  Is  no 
analc^y  between  the  two  cases.  It  was  based 
on  what  was  alleged  to  be  a  fraud  or  wrong 
done  by  the  agents  In  the  transaction  of  the 
business  of  their  principal,  whereby  Injury 
came  to  the  principal,  for  which  an  action 
would  lie.  In  a  case  of  this  sort,  not  only  could 
a  money  Judgment  be  had,  but  it  could  proi>- 
erly  be  enforced.  If  the  verdict  should  be 
found  against  the  wrongdoeiB.  Whether,  in 
any  suit  under  our  Systran  of  practice,  this 
would  be  a  substantial  error,  requiring  the 
reversal  of  the  case.  Is  a  question  of  some 
gravity.  Our  supreme  court,  in  one  of  the 
cases  which  will  be  hereafter  dted,  has  gone 
to  a  very  considerable  length  In  the  amplica- 
tion of  the  statute  which  forbids  the  appellate 
courts  to  reverse  a  case  where  the  error  com- 
plained of  has  woi^ed  no  substantial  Injury  to 
the  parties.  We  do  not  decide  whether  the 
case  Is  absolutely  within  tlie  scope  ot  the  de- 
cislonst  but  it  certainly  approaches  it.  The  en- 
try of  the  Judgment  might  be  taken  to  be  the 
conclusion  of  the  court  on  the  fiicts,  since  It 
was  necessarily  entered  after  a  motion  for  a 
new  trial  had  been  overruled.  The  other  am- 
cluslon,  however,  is  so  entlrdy  satisfactory, 
we  do  not  attempt  to  protect  the  Judgment  by 
the  ai^Ilcatlon  of  what  Is  usually  found  to  be 
a  very  satisfactory  rule. 

There  are  several  other  errors  assigned  and 
argued  in  the  brief,  based  principally  on  the 
Instructions.  The  objections  to  the  ctiarge  were 
viith  reference  to  two  paragraphs  of  It  These 
ore  probably  sufficiently  definite  to  be  the  basis 
of  asslgnmentB  of  error,  but  they  are  so  copi- 
pletely  separated  from  the  balance  of  the 
charge  that  we  are  quite  able  to  say  the  ap- 
pellants were  not  harmed  by  them.  They  may 
be  in  some  respects  technically  erroneous,  and 
they  may  have  been  given  req)ectlng  some 
matters  which  could  well  have  been  taken 
away  from  the  consideration  of  the  Jury.  In 
the  main,  however,  the  charge  was  entirely 
correct,  and  on  the  principal  and  only  question, 
to  wit,  the  good  faith  of  the  Ooe  Bros.,  was  a 
f&lr  statement  of  the  law,  and  left  this  Issue 
to  the  Jury.  Errors  of  this  description  have 
been  repeatedly  adjudged  insufficient  to  re- 
verse a  Judgment,  if  the  verdict  of  the  Jury 
is  accepted,  and  the  case  has  been  fairly  tried, 
and  substantial  Justice  has  been  thereby  done 
between  the  parties.  We  are  unable  to  con- 
clude otherwise,  and  consider  the  case  fairly 
within  the  scope  of  this  principle.  Sandstone 
Oo.  V.  Skoman,  1  Oolo.  App.  323,  29  Pac.  21; 
Salazar  ▼.  Taylor,  18  Oolo.  538,  33  Pac.  369; 
WJlliams  V.  Wmiams,  20  Oolo.  51,  37  Pac.  614. 
These  considerations  dispose  of  all  the  matters 
which  are  presented  to  our  attention,  and,  find- 
ing nothing  In  the  record  to  warrant  any  other 
result,  we  afilrm  tbe  Judgment    Affirmed. 


On  Rehearing. 

aan.  13,  1886.) 

PBH  CURIAM.  TUB  petition  for  retaear- 
Ing  deals  principally  with  a  proposition  to 
which  no  particular  attention  was  given  in 
the  original  opinion.  It  was  disregarded 
because  It  was  deemed  oC  slight  importance, 
and  little  reliance  seemed  to  have  been  pla- 
ced on  it  in  the  argument  It  Is  totally  un- 
necessary for  us  to  give  It  the  attrition  teq- 
nlslte  to  a  full  expression  of  onr  views  oa 
the  subject,  and  we  sluUl  only  briefly  state 
them.  There  is  no  need  for  a  controversy 
between  the  court  and  counsel  respecting  the 
Impossibility  of  bringing  certain  classes  of  ac- 
tions in  particular  cases  which  are  used  as 
illustrative  of  tbe  argument  It  is  quite 
true,  as  a  general  proxKisltion,  tbe  plaintUt 
Is  bound  to  state  in  his  complaint  the  cause 
of  action  which  he  attempts  to  prove,  and 
his  proof  must  correspond  with  his  allega- 
tions. While  this  is  conceded  to  be  the  law, 
we  cannot  admit  the  result  which  tbe  argu- 
ment suggests.  A  variance  at  the  common 
law  was  undoubtedly  fatal,  and  advantage 
might  be  taken  of  it  by  way  of  demurrer, 
or  by  motion  in  arrest  of  Judgment;  and  It 
made  very  little  dllference  whether  the  vari- 
ance was  complete,  or  simply  extended  to 
some  material  matter  involved  In  the  action. 
Under  our  Code,  by  virtue  of  section  78,  this 
rule  Is  entirely  abrogated.  The  court  Is 
bound  to  disregard  any  error  and  defect  In 
the  proceedings  which  does  not  affect  the 
substantial  rights  of  the  parties,  and  wher- 
ever there  may  be  a  variance  between  the  al- 
legations and  the  proof  a  specific  remedy 
is  provided.  Hie  court  is  bound  to  permit 
amendments  of  the  allegations,  to  make 
them  correspond  with  the  proof,— subject,  of 
course,  to  the  provision  which  will  protect 
the  rights  of  tbe  complaining  party.  It  Is 
equally  true,  when  the  case  comes  to  this 
court  by  appeal,  we  are  bound  to  disregard 
any  defect  in  the  pleadings,  if,  in  our  Judg- 
ment, the  substantial  rights  of  the  parties 
remain  unaffected.  The  fundamental  diffi- 
culty, of  course,  rests  in  the  difference  be- 
tween the  court  and  counsel  respecting  the 
nature  of  tbe  action  which  the  plalntUf 
brought  The  astute  counsel  has  always  In- 
sisted the  action  was  equitable,  as  contradis- 
tinguished from  a  legal  one.  We  were  im- 
pelled to  differ  with  him,  and  we  stCtl  adhere 
to  our  conclusion  as  expressed.  When  this 
stumbling-block,  is  removed,  it  deprives  the 
appellants'  cabe  of  any  substantial  merit. 
During  the  progress  of  the  trial  the  defend- 
ant Interposed  no  objections  to  the  introduc- 
tion of  the  testimony,  but,  on  the  conclusion  of 
the  plaintiff's  proof,  moved  to  strike  it  out  be- 
cause it  was  variant  from  the  case  as  laid. 
When  the  legal  character  of  the  action  is 
once  conceded,  that  motion  was  manifestly- 
not  sufficient  to  preserve  the  question  in  the 
record,  if  it  Is  a  question  on  which  he  has 
a  right  to  insist    Doubtiess,  If  the  defend- 
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ant  bad  been  smrprloed  by  the  teotlmouy, 
and  a  totally  different  case  bad  been  made 
from  that  which  he  waa  called  upon  to  aa- 
awer,  he  wotdd  have  been  entitled  to  a  con- 
tlnoance.  He  might  llkewiae,  perhaps.  In 
the  present  Instance,  have  compelled  an 
amendment  of  the  complaint  so  as  to  have 
presented  a  legally  accurate  statement  of  the 
plaintiff's  action.  Taking  no  steps  in  either 
one  of  these  directions,  we  do  not  regard  the 
qnestion  of  Tariance  as  so  saved  in  the  record 
as  to  call  for  a  specific  Jodgment  respecting 
it.  While  we  concede  the  complaint  is  not 
so  drafted  as  to  present  with  technical  ac- 
curacy the  cause  of  action  which  was,  ac- 
cording to  the  verdict  of  the  jnry,  sustained 
by  the  proof,  it  did  contain  all  the  allega- 
tions requisite  to  the  plalntifTs  recovery. 
The  action  may  not  have  been  by  the  court 
designated  with  extreme  accuracy  when  It 
was  called  an  action  for  deceit.  It  Is  use- 
less to  quarrel  about  terms,  for  what  the 
court  intended  to  express  was  the  Idea  that 
the  transactlim  between  the  parties,  having 
occasioned  damage  to  the  plaintiff,  and  bep 
log  done  in  wrong  of  her  rights,  entitled  her 
to  maintain  suit  for  whatever  damages  she 
might  be  able  to  demiMistrate  by  her  testi- 
mony. She  undoubtedly  had  either  one  of 
two  remedies.  She  might  have  brought  an 
action  to  compel  the  defendants  to  convey 
the  Topeica  property,  or  she  might  have 
brought  an  action  for  the  damages  occasion- 
ed by  their  wrongdoing;  and  their  measure 
would  be,  of  necessity,  the  value  of  this  prop- 
erty as  it  might  be  established.  The  case 
was  tried  on  the  latter  hyxrathcsls,  the  ver- 
dict establishes  the  acts  of  the  appellants  to 
have  been  wrongful,  and  the  Jury  have  fixed 
the  value  of  the  property  by  their  verdict 
■VSTiOe  we  are  very  frank  to  say  our  conclu- 
sion <m  the  testimony  as  presented  by  the 
record  might  not  harmonize  with  the  conclu- 
sions at  which  the  Jury  arrived,  we  regard 
ourselves  as  concluded  by  their  verdict,  and 
without  the  right  to  disturb  the  judgment 
because  it  is  against  the  evidence.  Since  we 
accept  the  result  and  the  fbcts  as  they  are 
thus  exblblted  In  concrete  form,  we  are 
unable  to  see  that  any  error  has  been  com- 
mitted which  substantially  affects  the  rights 
of  tbe  parties.  We  therefore  conclude  the 
rehMrinar  must  be  denied,  and  the  Judgment 
afflrmed,  according  to  the  original  opinion. 
Afflrmcd. 


GBBAT  WESTERN  MTJT.  AID  ASST*  T. 

COLMAB. 
(Court  of  Aj>peala  of  Oolorado.     Dec  0,  IBOS.) 
llDiiMX.  Bnnrrr  Insukahos— -AssisamNT  —  No- 

VOi— SVIDSNOB  OF  DePAULT— Bl!irOR0BHCNT  OF 

POUOT— KUCDAMUS  —  Flbadino  —  SorFiciBMaT 

OS  OOHFIiAJirT. 

1.  Where  the  only  evidence,  in  an  action 
on  aa  endowment  poUcy,  of  the  sending  of  no- 
tice of  assessment  was  Kiven  by  an  employ6  of 
defendant,  who  testified  fiolely  from  the  rec- 
ords la  tni»  office  and  from  the  usual  course  of 
defendanfa  business,    and  his  testimony  as  to 


when  the  remittance'of  the  assessment  was  re- 
ceived by  defendant  in  response  to  the  notice 
was  fat  conflict  with  the  date  of  the  sender's 
letter  and  of  the  letter  of  the  company  acliinowi- 
edging  receipt  of  the  remittance,  a  default  in 
not  remitting  the  BBsessment  in  time  was  not  es- 
tablinhed. 

2.  Where  a  remittance  of  part  of  an  assess- 
ment was  retained  by  the  company  nearly  two 
months  after  its  receipt  without  objection  or 
demand  for  the  balance,  the  company  coald 
not,  at  the  end  of  that  time,  and  after  malting 
another  assessment  against  the  member,  which, 
together  with  the  balance  due  on  the  former  as- 
sessment, was  paid,  declare  a  forfeiture  be- 
cause the  remittance  of  such  balance  was  not 
sent  in  time. 

3.  Where  the  policy  required  assessments 
to  he  paid  "within  forty  days  after  receiving 
due  notice"  thereof,  the  time  within  which  the 
assessment  could  be  ptdd  should  be  computed 
from  the  date  on  which  insured  received  the 
notice,  and  not  from  the  date  of  the  notice  or 
the  date  of  mailing  the  notice. 

4.  The  remedy  for  recovery  on  a  policy  in- 
suring a  life  "in  the  amount  of  such  sum  as  will 
equal  75  per  cent,  of  the  amount  collected  of  tbe 
assessment  made  for  the  payment"  thereof  was 
not  by  mandamns  to  compel  the  company  to 
make  an  assessment  to  pay  the  claim  under  the 
poli(7. 

6.  A  complaint  In  an  action  on  a  policy 
Insuring  a  life  in  an  amount  equal  to  75  per 
cent,  of  the  amount  collected  of  the  assess- 
ment made  for  payment  of  the  claim,  but  con- 
taining no  restriction  as  to  the  amount  which 
could  be  assessed  against  each  member,  need 
not  allege  a  demand  for  an  assessment,  and  a 
refusal  of  the  association  to  make  it,  nor  aver 
the  number  of  members  subject  to  assessment, 
nor  the  amount  which  would  be  realized  by  as- 
sessment, nor  that  an  assessment  was  made 
and  orilected. 

On  Rehearing. 

6.  The  complaint  In  an  action  on  a  policy 
insuring  a  life  In  an  amount  equal  to  75  per 
cent,  of  the  amount  collected  of  the  assessment 
made  for  the  purpose  of  paying  the  claim,  which 
assessment  should  not  exceed  $2,000,  stated 
generally  the  issuance  of  the  policy,  which  was 
set  out  in  hsec  verba;  alleged  performance  of 
all  conditions  by  plaintiff;  averred  that  $1,500 
was  due  plaintiff  on  the   policy,   and   that  no 

gart  of  it  nad  been  paid,  though  payment  had 
een  demanded;  and  the  sole  defense  was  a  for- 
feiture for  nonpayment  of  assessments.  Held, 
that  the  complaint  was  not  subject  to  the  objec- 
tion first  raised  on  appeal  that  it  did  not  show 
that  there  were  sufficient  members  subject  to 
assessment  to  produce  the  sum  sued  for,  and 
that  the  company  refused,  after  demand,  t» 
levy  an  assessment  to  pay  such  sum. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Martin  Colmar  against  the  Oreat 
Western  Mutual  Aid  Association  on  an  en- 
dowment policy.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Carpenter  &  McBlrd,  tor  appellant  O.  L. 
Dlckerson,  for  appdlee. 

REED,  P.  3.  Appellee  brought  suit  against 
the  appellant  to  recover  $1,500,  or  75  per  crait 
of  the  sum  of  ?2,000,  on  a  policy  or  certificate 
of  Insurance  executed  upon  the  life  of  ap- 
pellee, delivered  the  8th  day  of  February, 
1881.  By  the  terms  of  the  contract  the 
amount  was  to  be  paid  to  Insured  after  the 
expiration  of  12  years  from  date  In  case  the 
Insured  was  still  living,  and  upon  his  death. 
before  that  time.  The  co'uplalnt^aUegeB  tbp 
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payment  of  $15  on  the  day  of  the  date  of  the 
policy,  compliance  on  the  part  of  the  Insured 
with  all  the  requirements  of  the  contract, 
that  the  time  (12  years)  had  expired,  that  the 
Insured  was  still  living,  demand  for  the  sum 
for  which  suit  was  brought,  and  refusal  of 
appellant  to  pay.  The  company  (appellant) 
was  a  mutual  concern,  In  which,  in  case  of 
the  death  of  a  member,  calls  or  assessments 
were  made  upon  the  Individual  members  to 
pay  the  policy  of  the  deceased  member.  The 
defense  relied  upon  in  answer  was  that  the 
plaintiff  failed  to  pay  a  call  made  and  due 
June  21,  1S82,  and  another  on  the  4th  of  Au- 
gust, 1802,  and  "that  thereafter,  and  by  rea- 
son of  the  violations  aforesaid,  the  said  cer- 
tificate of  membership  ceased  and  determined, 
and  the  plalntlCT  was  no  longer  treated  or  re- 
garded as  a  member  of  this  association,  and 
said  certificate  of  membership,  and  the  insur- 
ance or  endowment  thereunder,  from  thence 
hitherto  has  not  been,  and  is  not  now,  in 
force,  nor  the  plaintiff  entitled  to  any  of  the 
benefits  thereof."  Trial  was  had  to  a  jury, 
and  at  the  close  of  the  evidence  plaintiff 
asked  the  court  to  instruct  the  Jury  to  find 
for  the  plalntur,  which  motion  was  granted, 
and  a  Judgment  for  plaintiff  for  $1,500  en- 
tered, from  which  this  appeal  was  prosecuted. 
It  appears  that  for  about  eleven  years  and 
a  half  the  contract  of  insurance  was  in  force 
and  unquestioned.  The  insured  had  paid  all 
demands.  Six  months  before  it  would  exjrire 
and  the  Insured  be  entitled  to  all  its  benefits 
it  is  claimed  that  the  Insured  made  such  de- 
fault in  payment  of  assessments  as  to  war- 
rant the  company  in  declaring  it  forfeited, 
and  in  refusing  to  renew  on  account  of  the 
age  of  appellee.  Condition  No.  3,  upon  which 
the  supposed  forfeiture  was  based,  is  as  fol- 
lows: "If  the  assured  shall,  at  any  time 
within  forty  days  after  receiving  due  notice, 
fail  to  pay,  or  cause  to  be  paid,  the  assess- 
ments at  the  office  of  the  association,  and  In 
accordance  with  the  rules  and  regulations  of 
said  association,  then,  and  m  every  such  case, 
the  association  shall  not  be  liable  for  the  pay- 
ment of  any  sum  whatsoever,  and  this  certifi- 
cate shall  cease  and  determine."  Condition 
Na  5  is:  "A  printed  or  written  notice  direct- 
ed to  the  address  as  last  given  by  a  member 
and  deposited  in  the  post  office,  or  delivered 
by  an  agent  of  the  association,  shall  be  deem- 
ed a  legal  notice."  The  only  witness  sworn 
was  one  A.  H.  Northrop,  who  testified  fwr  the 
defendant,  was  employed  by  it,  and  had  been 
for  six  or  seven  years.  He  identified  the  dif- 
ferent papers.  His  knowledge  was  very  lim- 
ited, and  evidence  very  indefinite.  He  said: 
"I  am  testifying  from  the  records  of  my  of- 
fice. It  would  be  a  matter  of  Impossibility 
to  testify  from  my  own  memory  in  a  matter 
of  dates  and  figures  such  as  this,  regarding 
dates,  numbers,  or  assessments  I  could  not 
remember."  As  the  whole  defense  or  for- 
tdtore  depended  upon  dates,  numbers,  and 
assessments.  It  was  Important  that  the  facts 
be  established  from  better  data  than  infer- 


ence from  the  usual  course  of  business  and 
files  in  the  office.  It  appears  from  the  data 
and  files  in  the  office  and  the  testimony  of  the 
witness  that  three  assessments  of  one  dollar 
each  were  made  and  embraced  in  a  notice 
dated  May  13,  1892,  in  response  to  which 
appellee  sent  two  dollars,  leaving  one  dollar 
unpaid.  Witness  testified  that  the  two  dollars 
paid  was  not  within  the  40  days,  but  he  did 
not  show  when  it  was  received,  but  it  ap- 
pears to  have  been  accepted  and  retained, 
and  that  no  notice  was  taken  of  the  default 
at  that  time,  or  that  appellee's  attention  was 
called  to  it  Subsequently  another  notice  of 
assessments  for  two  dollars  was  sent  to  ap- 
pellee, dated  June  25,  1892,  which  was  re- 
mitted; also  the  former  dollar  until  then  un- 
paid. Witness  testified  it  was  received  one 
day  too  late.  It  should  have  been  at  the  of- 
fice August  4th,  but  was  not  received  nntil 
the  5tb.  Here  Is  a  discrepancy  I  fall  to  un- 
derstand, which  shows  the  want  of  knowl- 
edge on  the  part  of  the  witness,  or  the  an< 
reliable  character  of  his  evid«ice.  The  let- 
ter containing  the  remittance  from  app^ee 
was  dated  "Durango,  16th  Aug."  The  reply 
of  the  comiwny  put  in  evidence  is  dated  "Au- 
gust 17th,"  in  wh'ch  it  is  said,  "Which  we 
this  day  received."  Tliat  reply  contained 
the  three  dollars  received  and  the  two  dollars 
received  in  reqranse  to  the  call  of  May  13tb, 
which  had  been  retained  from  some  time  in 
June,  and  appellee  was  then  informed  that  he 
had  forfeited  his  insurance,  and  "that  on  ac- 
count of  your  age  It  will  be  impossible  for 
us  to  reinstate."  The  learned  district  Judge 
found  the  alleged  notices  sent  to  appellee 
void  and  insufficient,  and  with  this  we  agree. 
If  they  were  sent,  the  uncertainty  of  the  evi- 
dence establishing  the  time  they  were  sent 
and  the  date  of  receipt  of  money  was  so 
vague  and  Ind^lnlte  as  to  be  worthless  to 
establish  a  default  The  two  dcdlars  In  re- 
sponse to  the  May  call  were  received  about 
June  2l8t  and  retained  until  August  ITtb. 
The  default  of  f  1  existed  aU  that  time,  and 
was  either  waived  or  overlooked.  Tlie  wit- 
ness said  the  "money  was  received  oondltion- 
ally."  We  are  not  Informed  what  the  condi- 
tions were-,  and  there  la  no  evidence  of  no- 
tice to  appellee  of  a  conditional  acceptance,  a 
forfeiture  of  insurance,  or  demand  for  the 
payment  of  the  one  dollar  in  default  Vnt- 
ness  testified,  "We  always  send  as  much  aa 
two  notices."  There  was  no  evidence  of  a 
second  notice  In  either  instance  to  the  ap- 
pellee. In  regard  to  the  second  case  witness 
testified  the  money  came  one  day  too  late. 
Taking  the  date  of  the  notice,  June  25th,  and 
the  day  of  payment,  August  5th,  excluding 
one  date  and  Including  the  other,  there  was 
no  default  The  witness  testified  that  the 
notice  bearing  date  June  25th  would  be  sent 
out  from  the  24th  to  the  26th.  Thus  the  date 
of  sending  or  mailing,  and  not  the  date  upon 
the  paper,  becomes  Important  There  is  also 
a  very  marked  discrepancy  between  the  tes- 
timony of  the  witness  to  establish  a  default. 
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tlie  nodce  pat  In  eyldence,  and  condition  No. 
3  of  the  contract  npon  which  the  forfeiture  is 
supposed  to  be  based.  In  the  notice  sent  is 
tlie  following:  "By  referring  to  the  condi- 
tions of  your  certificate  of  membership,  you 
will  observe  that  the  assessment  made  for 
the  following  deceased  members  must  be  re- 
ceived within  forty  days  from  May  13th,  1892 
[the  date  of  the  notice],  or  not  later  than  June 
2l8t,"  regardleso  of  the  date  of  sending.  This 
shows  great  ignorance  of  the  condition  relied 
upon  for  the  forfeiture.  The  language  of  the 
condition  is:  "If  the  assured  shall  at  any 
time  within  forty  days  after  receiving  due  no- 
tice fail  to  pay  or  cause  to  be  paid  the  as- 
sessments," etc.  It  will  readily  be  seen  that 
the  computation  of  time  cannot  be  determined 
by  the  date  upon  the  notice,  nor  from  the 
date  of  mailing,  if  tiuch  proof  was  offered, 
but  must  be  computed  from  the  date  the  In- 
sured received  due  notice.  See  Grand  Lodge 
V.  Besterfield,  37  111.  App.  522.  Hence  we 
conclude  that  as  to  the  last  assessment  of 
two  dollars  nc  default  was  proved. 

Forfeitures  must  be  clearly  established. 
They  are  defenses  closely  scrutinized,  and 
not  favored  by  courts.  As  to  the  supposed 
forfeiture  by  failure  to  pay  the  one  dollar, 
the  claim  seems  technical  and  trivial.  To 
have  been  available,  it  must  have  been  as- 
serted whUe  the  Insured  was  delinquent. 
Having  during  all  that  time  waived  the  de- 
fault, and  followed  up  by  a  subsequent  as- 
sessment. It  was  too  late,  after  receiving  the 
money  to  go  back  and  declare  forfeiture. 
Anthorltiee  In  support  of  these  positions  are 
numerous.  See  NibL  Mat.  Ben.  Soc.  gg  339, 
345;  Insurance  Co.  t.  Warner,  80  111.  410; 
Insurance  Co.  T.  Amerman,  119  111.  3S9,  10 
N.  E.  225;  Viall  y.  Insurance  Co.,  19  Barb. 
440;  Sweetser  v.  Association,  117  Ind.  97,  19 
N.  E.  722;  Association  v.  Jones,  84  Ky.  110; 
Insurance  Co.  v.  Amerman,  16  III.  App.  528; 
Insurance  Go.  y.  Pierce,  75  111.  426;  Insur- 
ance Co.  y.  Hazelett,  105  Ind.  212,  4  N.  E.  582. 

It  Is  next  contended:  That  appellant,  be- 
ing a  mutual  Insurance  concern,  and  having 
contracted  In  this  language,  "Does  assure  the 
Hfe  of  Martin  Colmar  In  the  amount  of  such 
sum  as  will  equal  75  per  cent,  of  the  amount 
collected  of  the  assessment  made  for  the  pay- 
ment thereto,  but  not  to  exceed  two  thousand 
dollars,"  in  suing  for  the  amount  that  he  was 
Insured,  or  for  $1,500,  be  had  mistaken  his 
remedy;  that  it  should  have  been  a  proceed- 
ing by  mandamus  to  compel  the  company  to 
make  an  assessment  to  pay  the  claim.  (2) 
Hiat  if  the  plaintiff  Is  permitted  to  sue  the 
association,  and  recover, a  money  Judgment, 
he  must  allege  and  show  the  amount  that 
would  be  realized  by  an  assessment,  and 
bave  a  verdict  for  only  such  amount.  (3) 
That  he  must  prove  a  demand  for  an  assess- 
ment and  the  refusal  of  the  association  to 
make  tt.  (4)  That  he  must  aver  the  number 
of  members  subject  to  assessment  for  his 
benefit.  (5)  Or  must  show  that  an  assess- 
ment has  been  made  and  collected.  Several 
y43p.no.2 — 11 


authorities  are  cited  in  support  of  these  posi-> 
tions,  some  of  which,  particularly  those  from 
the  state  of  Iowa,  sustain  the  contention; 
but  those  decisions  were  by  a  divided  court 
In  others  cited  the  contracts  were  different. 
The  amount  to  be  realized  was  one  dollar  t» 
each  member.  Here  there  was  no  restriction 
as  to  the  amount  that  could  be  assessed 
against  each  member  shown  or  claimed. 
Presumably  the  amount  to  be  assessed  upon 
each  member  would  be  sufficient  to  make  the 
aggregate  amount  required.  Nor  can  we 
agree  to  the  proposition  that  mandamus  was 
the  proper  remedy.  The  amount  assured 
might  possibly,  under  the  peculiar  wording  of 
the  contract,  be  reduced  and  limited  by  the 
amount  of  the  assessment  collected.  If  not 
sufficient,  it  should  be  matter  of  defense. 
Nor  could  the  plaintiff  reasonably  be  requir- 
ed to  make  proof,  where  the  data  was  en- 
tirely within  the  control  of  the  defendant,  as 
to  the  number  of  members,  and  the  amount 
that  could  be  collected  by  an  assessment. 
By  the  contract  of  Insurance  It  was  the  duty 
of  the  officers  to  make  an  assessment  when 
the  payment  was  due.  There  Is  nothing  in 
the  contract  compelling  a  party  to  resort  to 
a  proceeding  by  mandamus  to  make  them 
perform  such  duty.  The  contract  for  pay- 
ment having  matured,  and  the  money  being 
due.  It  was  their  only  duty  to  provide  funds, 
more  or  less,  and  pay  the  claim.  The  con- 
tract is  absolute  to  pay  within  90  days  after 
proof  of  death  or  the  lapse  of  the  time  nam- 
ed. As  shown  by  the  evidence,  40  days  was 
required  to  collect  the  assessment,  giving  50 
remaining  days  in  which  to  pay.  The  pow- 
er of  the  coriKiratlon  to  make  the  assessment 
could  be  exercised  voluntarily.  It  did  not 
depend  upon  a  mandamus  to  set  it  In  mo- 
tion. The  evidence  shows  that  the  volun- 
tary exercise  of  it  had  been  the  course  pur- 
sued. It  does  not  appear  that  in  any  former 
case  parties  had  been  required  to  bring  a 
compulsory  suit.  On  a  contract  identical 
with  the  one  under  consideration  and  those 
of  the  same  character,  or  nearly  identical,  the 
authorities  are  numerous  In  support  of  the 
views  announced  above.  See  Nlbl.  Mut. 
Ben.  Soc.  g§  388,  392,  394-401;  2  May,  Ins. 
§  563a;  Freeman  v.  Society,  42  Hun,  252; 
Association  v.  Clancev,  70  Md.  101.  16  Atl. 
391.  Bates  v.  Association,  47  Mich.  646, 
where  it  is  held:  "Mandamus  does  not  lie  to 
compel  a  mutual  benefit  Insurance  company 
to  levy  an  assessment  to  pay  the  amount 
falling  due  upon  the  death  of  a  member. 
The  proper  course  Is  to  bring  suit  upon  the 
undertaking  of  the  company."  See,  also. 
Association  v.  Houghton,  103  Ind.  286,  2  N. 
B.  763;  Supreme  Lodge  v.  Knight,  117  Ind. 
489,  20  N.  B.  479;  Lueder's  Bx'r  v.  Insur- 
ance Co.,  4  McCrary,  149,  12  Fed.  465;  Union 
y.  Whitt  (Kan.  Sup.)  14  Pac.  276;  Union  y. 
Gardner  (Kan.  Sup.)  21  Pac.  233;  O'Brien  v. 
Society,  117  N.  Y.  310.  22  N.  B.  954.  Several 
authorities  hold  that  the  salt  should  have 
been  brought  for  the  maximum,  $2,000,  in- 
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stead  of  (1,500,  and  pnttlng  the  burden  of 
reducing  it  and  allowing  the  proper  amount 
upon  the  defendant;  but  in  this  case  the 
&Uure  to  Bue  for  the  full  amount  caimot 
prejudice  appellant  The  Judgment  of  the 
district  court  will  be  affirmed.     Affirmed. 

On  Rehearing. 

(Jan.  13,  1886.) 

FBR  CURIAM.  In  the  argument  filed  in 
support  of  the  petition  for  a  rehearing  coun- 
sel have  urged  one  proposition  in  wMcb  they 
seem  to  have  great  confidence,  and  on  which 
they  rely  for  a  reyersal  of  the  court's  conclu- 
sions. We  do  not  deem  the  matter  of  vital 
consequence,  nor  consider  it  available  to  the 
appellant  on  this  hearing.  The  point  urged 
respects  the  sufficiency  of  the  complaint  in 
its  statement  ol  a  cause  of  action.  Many 
cases  are  now  cited,  as  they  were  in  the  orig- 
inal brief,  which  sustain  the  contention  that 
In  an  action  on  a  policy  lilce  that  sued  on,  the 
pleader  should  allege  the  number  of  mem- 
bers who  were  associated  in  the  organization 
subject  to  assessment,  and  introduce  proof 
which  would  tend  to  show  that,  if  an  assess- 
ment had  been  levied,  a  sufficient  sum  would 
be  produced  to  pay  the  amount  of  the  cer- 
tificate. Undoubtedly  there  are  reputable  au- 
thorities which  hold  the  allegation  essential 
to  the  statement  of  a  cause  of  action,  and 
likewise  some  evidence  tending  to  establish 
it,  requisite  to  proof  of  the  case.  There  is 
another  line  of  equal  repute  which  adjudges 
the  allegation  of  the  issuance  of  the  certifi- 
cate, the  performance  of  the  conditions  on 
the  part  of  the  insured,  coupled  with  the  nec- 
essary proof  to  support  the  allegations,  enough 
to  make  out  a  prima  facie  case  for  the  plain- 
tiff, which  will  put  the  burden  to  establish 
either  a  deficiency  in  the  number  subject  to 
assessment,  or  in  the  amount  of  funds  which 
would  be  produced,  on  the  defendant  com- 
pany, in  whose  possession  and  under  whose 
control  are  all  the  data  necessary  to  make  a 
defense  if  they  see  fit  to  plead  such  an  issue. 
The  principal  opinion  was  not  put  on  this 
basis,  nor  was  there  any  extended  discussion 
respecting  it,  though  It  cites  the  leading  au- 
thorities which  support  the  proposition  that 
the  burden  Is  on  the  defendant  company.  It 
was  not  deemed  essential  to  directly  declare 
our  convictions  respecting  the  line  which  the 
court  would  follow  In  a  case  where  the  deci- 
sion of  this  particular  matter  was  indispensa- 
ble. The  court  Inclined  to  the  view  that  the 
burden  of  proof  lay  with  the  defendant,  who 
should  plead  the  facts  essential  to  maintain 
such  an  issue.  Waiving,  however,  any  ex- 
press declaration  on  this  question,  it  Is  not 
conceived  the  present  case  is  brought  within 
the  scope  of  either  of  those  lines  of  authori- 
ties, or  that  any  adjudication  respecting  this 
particular  poini  need  be  made.  The  com- 
plaint stated  generally  the  Issuance  of  the 
certificate,  which  was  set  out  in  luec  verba, 
and  alleged  the  performance  of  aH  the  condi- 


tions imposed  on  the  defendant,  which  ac- 
cords with  the  requirements  of  the  special 
rule  of  pleading  respecting  contracts  prescrib- 
ed by  the  Oode.  It  also  contained  an  allega- 
tion that  the  sum  of  (1,600  was  due  and  ow- 
ing to  the  plaintiff  on  the  agreement;  that  no 
part  of  it  had  been  paid,  though  it  had  been 
frequently  demanded,  and  payment  had  often 
been  requested  of  the  defendant  company.  It 
is  Important  to  bear  this  proiiosition  in  mind. 
According  to  the  abstract,  the  defendant  did 
not  demur  to  the  complaint,  or  take  issue  on 
any  of  its  allegations.  The  defense  was  a 
forfeiture,  and  an  alleged  nonperformance  by 
the  plaintiff  of  a  condition  precedent,  to  wit, 
the  payment  of  the  assessments  which  bad 
been  levied  on  him.  The  company  did  not 
otherwise  contest  the  claim,  and,  failing  to 
deny  the  allegations  of  the  complaint,  admit- 
ted them  to  be  true.  Under  these  circumstan- 
ces, we  have  a  right  to  assume  that  the  alle- 
gation of  a  debt  due  from  the  company,  of 
the  demand  and  refusal,  to  be  a  sufficient 
statement  both  of  the  existence  of  the  requi- 
site number  subject  to  assessment  to  produce 
the  sum  sued  for,  and  to  mature  the  certifi- 
cate according  to  its  terms,  and  a  refusal  on 
the  part  of  the  company  to  levy  any  assess- 
ment to  pay  it.  Since  this  is  true,  we  have- 
a  right  to  presume  all  these  matters  against 
the  defendant,  and  to  take  this  allegation  as 
a  sufficient  statement  of  a  cause  of  action,  es- 
pecially after  a  verdict  in  the  plaintiff's  fa- 
vor. This  statement  of  the  court's  position 
was  probably  not  essential  to  the  decision,, 
but  it  was  deemed  best  to  exxvess  it,  because, 
in  our  Judgment,  it  is  a  complete  answer  to 
the  argument  filed  on  the  petition.  For  the- 
reasons  stated  in  the  original  opinion,  and  on 
the  basis  of  the  authcurlties  therein  dted,  the 
Judgment  will  be  affirmed,  and  the  opinion 
will  be  adhered  to.     Affirmed. 


STATE  V.  8B0URITY  SAVINGS  &  TRUST 
OO. 

(Supreme  Court  of  Oregon.     Jan.  13,  1896.)' 

DbHUBBBB— FlKAL  OBDBR— APPBAI/— BUA  OF  Dl»- 
COTBBT— RsqUIBEllENTS. 

1.  Where  a  bill  of  discovery  is  filed  for  the 
sole  purpose  of  obtaining  defendant's  answers 
to  sereral  interrogatories  in  aid  of  a  contem- 
plated action  at  law,  an  order  overruling  a  de- 
murrer to  the  bill  is  a  final  order  determining 
the  rights  of  the  parties. 

2.  Misc.  Laws,  c.  25,  |  3137,  providing  that 
"when  the  goyernor  is  informed  or  has  reason 
to  believe"  that  any  banking  institution  holds 
funds  of  any  kind  which  have  escheated  to  the- 
state,  he  shall  direct  the  proper  district  attor- 
ney to  file  c  bill  of  discovery  with  proper  inter- 
rogatories to  he  ao'twered  b^  such  bank,  does 
not  require  such  interrogatories  to  be  answered 
when  the  bill  sets  up  no  facts  except  that  de- 
fendant is  a  banking  institntion,  and  that  it  Is- 
possible  some  person  may  have  died,  leaving- 
money  in  defendant's  hands,  to  which  the  stat» 
is  entitled. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; Loyal  B.  Steams,  Judge. 
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Proceedins  by  tbe  state  of  Oregon  against 
the  Securltr  SarlngB  &  Troat  Ocmpany  Iv 
a  bill  of  dlscoTery  to  ascertain  whether  de- 
fendant had  In  Its  possession  any  funds 
which  had  escheated  to  the  Btat&  From  an 
order  orermUng  defendant's  deronrrer,  and 
requiring  It  to  answer  the  Interrogatories,  de- 
fendant appeals.    Berersed. 

Joseph  Simon  and  S.  B.  Llnthlcum,  for  ap- 
pellant O.  M.  Idleman,  Atty.  Oen.,  and  John 
H.  HaD.  D^.  Dlst  Atty.,  tor  the  State. 

BEAN,  O.  J.  This  Is  a  proceeding  brought 
by  the  district  attorney  of  the  Fourth  Ju- 
dicial district,  by  direction  of  the  governor, 
to  ascertain  whether  the  defendant  bank  has 
In  its  possession,  on  deposit  or  otherwise, 
any  funds  or  other  property  which  has  es- 
cheated to  the  state.  The  Information,  after 
arerrlng  the  official  title  of  the  informant, 
and  that  it  is  filed  by  direction  of  the  gov- 
ernor, alleges,  in  substance:  That  tbe  de- 
fendant is  a  private  corporation  organlxed 
and  existing  under  the  laws  of  this  state, 
and  is  now,  and  lias  l>een  for  four  years  last 
past,  engaged  in  a  general  banking  business 
in  the  dty  of  Portland.  That  during  such 
time  divers  and  sundry  depositors  in  defend- 
ant's bank  have,  since  the  date  of  making 
thdr  deposit,  died  Intestate,  without  heirs, 
leaving  sundry  and  divers  amounts  of  money 
aod  pvsonal  property  on  deposit  and  in  the 
costody  of  defendant,  which  has  escheated 
to  the  state;  tbe  exact  amount  thereof,  the 
names  of  tbe  depositors,  and  date  of  deposit 
being  to  the  Informant  unknown.  That,  In 
order  to  recover  such  escheated  property  for 
the  Qse  and  benefit  of  the  state,  it  is  neces- 
BSTy  for  tbe  informant  to  bring  and  main- 
tain an  action  at  law  against  the  defendant, 
and  in  order  to  enable  him  to  do  so  "It  Is  nec- 
essary and  proper  for  plaintiff  to  learn  from 
defendant  the  name  of  tbe  depositor,  the 
amonnt  and  nature  of  the  deposit,  the  date 
of  deposit  of  such  ftmds  and  other  property 
as  now  are  in  the  possession  of  the  defend- 
ant, which  have  escheated  to  the  state." 
That  he  Intends  and  proposes,  as  directed  by 
the  governor,  to  commence  an  action  at  law 
parsnant  to  the  provisions  of  chapter  25  of 
the  MiacellaneoQs  Laws  of  Oregon  for  the 
recovery  of  snch  escheated  funds  or  other 
property  "as  may  be  found  In  the  custody  of 
Mid  defendant  bank,"  but  that  he  is  unable 
to  do  so  without  full  discovery  from  said 
bank,  wherefore  he  prays  an  order  of  the 
court  directing  and  requiring  the  defendant. 
Its  officers  and  agents,  to  appear  at  a  time 
certain,  and  answer  under  oath  tbe  Informa- 
tloo  and  tbe  several  Interrogatories  contain- 
ed therein.  The  first,  second,  third,  fourth, 
Blxth,  and  seventh  of  such  interrogatories  re- 
quire the  defendant  to  state  the  names  of 
all  persons  depositing  or  leaving  money  or 
other  property  with  it  whose  deposits,  wheth- 
er evidenced  by  an  open  account,  certitloate 
of  deposit,  suspense  account,  or  otherwise. 


have  t)een  dormant  or  uncalled  for,  or  upon 
which  no  payments  Iiave  been  made,  or 
against  which  checks  have  not  been  drawn, 
for  a  period  of  seven  years,  together  with 
a  description  of  the  property  or  amount  of 
money  standing  to  the  credit  of  each  of  such 
depositors.  The  fifth  Interrogatory  requires 
the  defendant  to  give  tbe  names  of  any  and 
all  depositors  whom  it  knew  or  believed  to 
have  died  prior  to  August  1,  1894,  the  date 
of  the  commencement  of  this  proceeding, 
and  against  whose  accounts  no  checks  had 
been  drawn  or  deposits  made  by  any  execu- 
tor, administrator,  or  other  representative, 
and  the  amount  standing  to  the  credit  of 
each  of  such  depositors.  The  eighth  requires 
the  defendant  to  give  a  list  of  any  money  or 
property  held  by  it  or  In  its  possession  at 
the  time  this  proceeding  was  commenced 
which  it  thinks  should  escheat  to  the  state. 
And  the  ninth  requires  tbe  bank  to  g^ive  the 
name,  date,  and  amount  of  deposit  of  any 
and  ail  persons  whom  tbe  defendant  knew 
or  believed  had  died  Intestate  without  heirs 
in  this  state,  and  the  date  of  siKh  death,  as 
near  as  It  might  know  or  lie  Informed.  Tbe 
defendant  demurred  to  the  Information  on 
tbe  ground  that  It  did  not.  state  facts  suffi- 
cient to  constitute  a  bill  of  discovery  or  to 
entitle  the  plaintiff  to  the  relief  demanded, 
which  demurrer  was  overruled,  and  an  order 
entered  directing  and  requiring  the  defend- 
ant to  file,  on  or  before  a  certain  date,  fixed 
In  the  decree,  an  answer  under  oath  to  the 
information  and  interrogatories,  and  especial- 
ly to  answer  each  and  every  interrogatory 
contained  in  snrh  information.  From  this 
order  or  decree  tbe  defendant  appeals. 

On  this  appeal  two  questions  have  been 
presented  for  consideration:  First,  whether 
the  order  overruling  defendant's  demurrer, 
and  requiring  it  to  answer  the  information 
and  interrogatories  as  prayed  fbr  in  the  bill, 
is  an  appealable  order;  and,  second,  whether 
the  information  states  facts  sufficient  to  con- 
stitute a  bin  of  discovery.  The  right  of  ap- 
peal Is  purely  statutory,  and,  unless  the  or- 
der from  which  defendant's  appeal  is  taken 
is  a  final  order,  judgment,  or  decree  within 
tbe  meaning  of  the  statute,  the  appeal,  of 
course,  cannot  be  entertained.  The  law,  as 
we  understand  It,  is  that  an  order  or  decree 
Is  final  for  the  puriwses  of  an  appeal  when 
it  determines  the  rights  of  the  parties;  and 
no  furtber  questions  can  arise  before  the 
court  rendering  it,  except  soch  as  are  neces- 
sary to  be  determined  in  carrying  it  into  ef- 
fect Freem.  Judgm.  t  36;  Elliott,  App. 
Proc.  f  90;  St  Louis,  1.  M.  &  8.  R.  Co.  v. 
Southern  Exp.  Co.,  108  U.  S.  24,  2  Sup.  Ct 
6.  Within  this  principle  we  think  the  pres- 
ent order  or  decree  is  final.  The  suit  was 
brought  for  the  sole  and  only  purpose  of  ot^ 
talning  from  the  defendant  an  answer  under 
oath  to  tbe  several  Interrogatories,  and  for  no 
other  relief.  The  Information  is  a  pure  bill 
of  discovery,  in  aid  of  a  contemplated  action 
at  law,  asking  no  relief;   and  the  only  Utl- 
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gated  question  In  the  case  is  tbe  right  of  the 
Informant  to  the  dlscoyery  sought.  When, 
therefore,  the  demurrer  was  overruled,  and 
the  court  held  that  the  plaintiff  was  entitled 
to  the  relief  demanded,  and  ordered  and  di- 
rected the  defendant  to  answer  the  inter- 
rogatories, it  effectually  determined  all  the 
issues  in  the  case,  and  ended  the  controyersy 
between  the  parties  so  far  as  it  could  do  so, 
leaying  nothing  to  be  done  but  to  enforce  its 
determination  as  made.  No  subsequent  ques- 
tion could  arise  in  the  case  except  as  to  the 
form  or  sufficiency  of  the  defendant's  an- 
swers, and  therefore,  in  our  opinion,  it  was  a 
final  order  or  decree  within  the  meaning  of 
the  statute,  and  consequently  appealable; 
otherwise  the  defendant  would  be  without 
remedy  by  an  appeal,  though  it  should  be 
admitted  that  the  order  complained  of  was 
in  violation  of  its  clear  legal  rights.  If,  as 
contended  by  the  plaintiff,  before  It  can  ap- 
peal it  must  comply  with  the  order  of  the 
court,  and  answer  fully  the  information  and 
interro£ratories,  an  appeal  would  be  a  vain 
and  useless  proceeding,  for  the  sole  object  of 
the  suit  would  tmre  been  accomplished,  and 
defendant's  appeal  could  avail  it  nothing. 
In  support  of  the  demurrer  it  is  contended 
that  the  information  is  insufficient  as  a  bill 
of  discovery,  because  It  does  not  aver  any 
facts  showing  a  right  of  action  In  favor  of 
the  plaintiff  and  against  the  defendant  in 
aid  of  which  the  discovery  is  sought,  while 
the  contention  for  plaintiff  is  that  tbe  sec- 
tion of  the  statute  under  which  It  was  filed 
does  not  contemplate  a  common-law  bill  of 
discovery,  but  an  inquisitorial  proceeding 
to  compel  a  bank  or  banking  institution  to 
disclose  by  answers  to  interrogatories  pro- 
pounded to  it  whether  it  holds  or  is  in  pos- 
session of  any  property  which  has  or  may 
escheat  to  the  state,  in  order  that  the  proper 
action  may  be  brought  in  case  escheated 
property  is  thus  discovered.  In  a  word,  the 
effect  of  plaintiff's  contention  Is  that  the 
statute  is  intended  to  enable  the  plaintiff  to 
fish  for  a  cause  of  action,  and  not  to  prove  an 
existing  case  out  of  Its  opponent's  mouth,  or 
from  documents  In  its  possession,  as  is  the 
object  and  purpose  of  the  common-law  bill 
of  discovery.'  The  statute  in  question  pro- 
vides that:  "When  the  governor  is  informed 
or  has  reason  to  believe  that  any  bank,  bank- 
er, or  banking  institution  in  this  state  now 
bas  or  holds  on  deposit  or  otherwise,  any  fund, 
funds,  or  other  property  of  any  kind  or  na- 
ture which  has  escheated  to  this  state,  be 
shall  direct  the  district  attorney  in  the  dis- 
trict where  such  bank  or  banking  institution 
is  located  to  file  in  the  circuit  court  an  in- 
formation or  bill  of  discovery,  with  proper  In- 
terrogatories to  be  answered  by  the  owner, 
agent,  or  manager  of  such  bank  or  banking 
institution,  and  upon  the  filing  of  such  infor> 
mation  or  bill,  the  court  shall  order  and  di- 
rect, at  a  time  to  be  designated  in  said  bill, 
that  said  owner,  agent,  or  manager  of  such 
bank   or   banking    institution   shall,    tinder 


oath,  file  an  answer  to  said  information  and 
interrogatories,  and  shall  specially  answer 
each  and  every  interrogatory  contained  in 
such  information  or  bill.  If  it  appears  to  the 
court  from  such  answer  that  said  ttank, 
banker,  or  banldng  institution  has  any  prop- 
erty in  its  possession  which  has  or  may  escheat 
to  this  state,  it  shall  direct  the  said  bank, 
banker,  or  banking  institution  forthwith  to 
bring  the  same  into  such  court,  and  the 
court  shall  proceed  to  dispose  of  said  prop- 
erty as  provided  elsewhere  in  this  act." 
Hill's  Ann.  Laws  Or.  {  3143.  Under  tbla 
statute,  whenever  the  governor  is  informed 
or  lias  reason  to  believe  that  a  bank  is  in  pos- 
session of  any  fund,  funds,  or  other  property 
which  has  escheated  to  the  state,  he  is  re- 
quired to  direct  the  proper  district  attorney 
to  file  an  information  or  bill  of  discovery, 
with  proper  interrogatories  to  be  answered 
by  tbe  bank;  but,  there  being  no  statutory 
provision  as  to  what  tbe  bill  shall  contain, 
it  seems  to  us  the  principles  and  doctrines 
governing  such  proceedings  which  have  long 
been  settled  by  courts  of  equity  must  apply 
to  and  determine  the  sufficiency  of  the  pro- 
ceedings under  the  statute.  A  bill  of  dis- 
covery has  a  well-known  and  universally 
recognized  meaning  in  the  law,  and,  in  the 
absence  of  anything  in  the  statute  to  the 
contrary.  It  is  but  fair  to  presume  that  the 
legislature  intended  to  use  the  term  in  its 
generally  accepted  legal  sense.  In  that  sense 
it  is  a  mere  Instrument  of  procedure  in  aid  of 
relief  sought  by  the  party  in  some  other  Ju- 
dicial controversy  filed  for  the  sole  purpose 
of  proving  the  plaintiff's  case  from  the  de- 
fendant's own  mouth,  or  from  documents  In 
his  possession,  and  asking  no  relief  in  the 
suit,  except,  it  may  be,  a  temporary  stay  of  the 
proceedings  in  another  suit  to  which  the 
discovery  relates.  Pom.  Eq.  Jar.  }  191.  As 
BO  construed,  the  design  of  tbe  statute  is  to 
authorize  the  governor  to  direct  the  district 
attorney  to  file  an  information  or  bill  of  dis- 
covery whenever  he  is  In  possession  of  facts 
the  averment  of  which  would  support  such 
a  proceeding,  and  not  otherwise.  This  is 
strengthened  by  the  fact  that  before  the  gov. 
emor  can  direct  the  proceedings  to  be  com- 
menced he  must  be  informed  or  have  reason 
to  believe  that  the  bank  lias  in  its  possession 
some  fund  or  other  property  which  has  es- 
cheated to  the  state,  and  this  seems  to  nega- 
tive the  idea  that  he  may  cause  a  proceeding 
to  be  Instituted  for  the  purpose  of  searching 
for  such  information,  or  for  some  facts  upon 
which  to  base  his  belief.  The  statute  does 
not  authorize  the  information  or  bill  of  dis- 
covery to  be  filed  at  the  pleasure  of  the 
governor,  but  only  when  he  is  informed  that 
the  bank  is  in  possession  of  escheated  prop- 
erty, or  when  he  has  knowledge  of  such  facts 
and  circumstances  as  give  him  reason  to 
BO  believe.  If  he  is  so  informed,  he  mav 
direct  the  district  attorney  to  file  the  proper 
information  without  a  bill  of  discovery;  but 
if,  from  the  facts  and  circumstances  within 
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hlB  knowledge,  he  deems  It  advisable,  he 
may  direct  that  a  bill  of  diacovery,  setting 
oat  such  facts  and  circumstances,  be  filed  in 
aid  of  an  action  at  law  about  to  be  brought, 
and  thus  require  the  bank  to  answer  inter- 
rogatories concerning  the  condition,  amount, 
etc.,  of  the  particular  fund  or  property  which 
he  has  reason  to  belieye  Is  In  its  possession, 
and  has  escheated  to  the  state.  But,  as  we 
read  the  statute,  he  has  no  authority  to 
institute  purely  Inquisitorial  proceedings  In 
an  endeavor  to  unearth  some  possible  cause 
of  action,  and  thus  require  the  bank  not  only 
to  discloee,  but  to  make  a  public  record  of,  the 
confidential  and  private  relations  existing 
between  It  and  Its  depoaitors,  without  a 
showing  of  any  kind  that  the  whole  proceed- 
ing will  not  be  fruitless  In  every  way.  Be- 
fore such  a  proceeding  can  be  maintained, 
It  should  clearly  appear  that  the  legislature 
so  Intended.  We  think,  therefore,  the  suffl- 
ciMicy  of  the  bill  In  this  case  must  be  de- 
termined by  the  ordinary  rules  defining  the 
nature  and  scope  of  bills  of  discovery.  Such 
bills  had  their  origin  In  the  fact  that  under 
the  Inflexible  rules  of  the  common  law  the 
parties  to  an  action  were  incompetent  as 
witnesses,  and  no  means  were  provided  by 
which  an  adverse  party  could  be  compelled 
to  produce  documents  in  his  i>08sesslon  for 
the  use  of  his  opponent  on  the  trial.  For 
this  reason  resort  was  early  had,  In  courts 
of  equity,  to  bills  of'  discovery  In  aid  of  an 
action  at  law  either  then  pending  or  about  to 
be  commenced,  by  which  either  party  could 
obtain  the  testimony  of  'his  adversary  or 
compel  the  production  of  documents  in  his 
possession  material  to  his  case.  And,  while 
onr  statute  has  made  the  parties  competent 
witnesses,  and  furnishes  a  simple,  expedi- 
tions, and  summary  means  by  which  one 
party  may  obtain  Uie  evidence  of  another, 
or  compel  the  production  of  documents  In  his 
possession,  the  proceeding  by  bill  of  dis- 
covery perhaps  still  remains,  although  the 
necessity  for  resort  to  such  a  remedy  Is  much 
lessened.  But,  If  so,  the  fundamental  princi- 
ples governing  such  a  bill  have  remained  un- 
changed, and  are  as  binding  to-day  as  they 
have  ever  been.  Its  object  is  to  enable  the 
plalntifT  to  obtain  from  his  opponent  evi- 
dence material  to  his  case,  either  by  requir- 
ing him  to  answer  under  oath  Interrogatories 
the  answers  to  which  may  be  used  on  the  trial 
of  theactlonat  law.orto  produce  documents  in 
his  possession  material  to  plalntlfT's  case.  But 
it  is  never  suffered  to  be  used  to  enable  him  to 
fish  out  a  case  to  bring,  or  a  defense  to  offer, 
and  the  Interrogatories  contained  In  such  a 
Un  must  be  directed  to  the  Inquiry  as  to 
whether  a  specific  fact  is  true,  and  not  as  to 
what  are  the  facts  of  some  supposed  case. 
62  Law  T.  146.  Consequently  It  has  long 
been  established  that  among  the  esaoitial 
and  indispensable  requisites  of  such  a  bill 
are  that  it  must  disclose  on  Its  face  a  cause 
of  action  In  favor  of  the  plaintiff  In  aid  of 
vhldi  it  la  brought,  and  that  the  informa- 


tion sought  Is  material  thereto.  In  the  lan- 
guage of  Mr.  Daniell,  It  must  state  "the  mat- 
ter touching  which  discovery  Is  sought,  the 
Interest  of  the  plaintiff  and  defendant  in  the 
subject,  and  the  facts  and  circumstances 
upon  which  the  right  of  the  plaintiff  to  re- 
quire the  discovery  from  the  defendant  Is 
founded."  2  Daniell,  Ch.  Prac.  &  PI.  (Cth 
Am.  Ed.)  ♦1557.  And  Mr.  Story  says  that: 
"If  the  bill  does  not  show  such  a  case  as  ren- 
ders the  discovery  material  to  support  or 
defend  a  suit,  it  Is  plainly  not  a  case  for  the 
Interposition  of  the  court  Therefore,  where 
a  plaintiff  filed  a  bill  for  a  discovery  merely 
to  support  an  action,  which  he  alleged  by  his 
bill  he  intended  to  commence  In  a  court  of 
common  law,  although  by  this  allegation  he 
brought  his  case  within  the  Jurisdiction  of  a 
court  of  equity  to  compel  a  discovery,  yet, 
the  court  being  of  the  opinion  that  the  case 
staled  by  the  bill  was  not  such  as  would  sup- 
port an  action  at  law,  a  demurrer  was  al- 
lowed; for,  unless  the  plaintiff  had  a  title 
to  recover  In  an  action  at  law,  supposing  his 
case  to  be  true,  he  had  no  title  to  the  assist- 
ance of  a  court  of  equity  to  obtain  from  the 
confession  of  the  defendant  evidence  of  the 
truth  of  the  case."  Story,  Eq.  PI.  {  319. 
And  by  Mr.  Pomeroy  It  is  said:  "The  plain- 
tiff in  the  discovery  suit  must  show  by  his 
averments,  at  least  In  a  prima  facie  manner, 
that,  if  he  is  the  plaintiff  in  the  action  at 
law,  he  has  a  good  cause  of  action,  and.  If 
he  is  the  defendant,  he  has  a  good  defense 
thereto."  Pom.  Eq.  Jur.  $  198.  And  in 
Mayor,  etc.,  of  London  v.  Levy,  8  Ves.  398, 
Lord  Chancellor  Eldon,  in  enforcing  the  rule 
that  the  bill  must  set  forth  with  reasonable 
certainty  the  nature  of  the  action  which  is 
brought,  or,  if  not  brought,  the  nature  of  the 
claim  or  right  to  support  which  the  action 
Is  intended  to  be  brought,  remarks:  "That 
where  the  bill  avers  that  an  action  is  brought, 
or  where  the  necessary  effect  in  law  of  the 
case  stated  by  the  bill  appears  to  be  that 
the  plaintiff  has  a  right  to  bring  an  action, 
he  has  a  right  to  a  discovery  to  aid  that  ac- 
tion BO  alleged  to  be  brought,  or  which  he 
appears  to  have  a  right  and  an  Intention  to 
bring,  cannot  be  disputed.  But  It  has  never 
yet  been,  nor  can  it  be,  laid  down  that  you 
can  file  a  bill,  not  venturing  to  state  who 
are  the  persons  against  whom  the  action  Is 
to  be  brought,  not  stating  such  circumstan- 
ces as  may  enable  the  court,  which  must  be 
taken  to  know  the  law,  and  therefore  the  lia- 
bilities of  the  defendants,  to  Judge,  but  stat- 
ing etrcumstances,  and  averring  that  you 
have  a  right  to  an  action  against  the  de- 
fendants, or  some  of  them."  Indeed,  to  this 
effect  are  all  the  authorities.  Story,  Eq.  Jur. 
i  1493a;  Adams,  Eq.  133;  2  Beach,  Eq.  Jur. 
8  856;  Bailey  v.  Dean,  5  Barb.  297;  New- 
kerk  v.  WiUett,  2  Calnes,  Cas.  296.  Apply- 
ing these  rules  to  the  case  before  tis,  the  bill 
must  falL  It  does  not  purport  to  show  that 
the  plaintiff  has  a  cause  of  action  against  the 
defendant,  but  discloses  on  Ita  face,  both  by 
jiti^edbyLjOOgfe 
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aTerment  and  by  the  Inteirocatortea,  that  It 
is  simply '  searching  for  one. 

The  averments  are  that  the  proposed  ac- 
tion cannot  be  commenced  until  the  plaintiff 
learns  from  the  defendant  "the  name  of  the 
depositor,  the  amount  and  nature  of  the  de- 
posit, and  date  of  deposit  of  such  funds  or 
other  property  as  are  now  in  the  possession 
of  the  defendant,  which  have  escheated  to 
the  state,"  and  that  such  action  Is  to  be  "for 
the  recovery  of  such  sums  or  other  property 
as  may  be  found  in  the  custody  of  said  de- 
fendant bank."  It  Is  true,  the  Information 
alleges  that  divers  and  sundry  depositors 
have,  since  the  date  of  making  their  deposits, 
died  Intestate,  without  heirs,  leaving  sundry 
and  divers  amounts  of  money  on  deposit  and 
In  custody  of  the  bank,  which  have  escheat- 
ed to  the  state.  But  this  does  not  state  a 
cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant.  As  shown  by  the 
other  parts  of  the  Information,  it  is  but  the 
merest  guess,  based  on  no  facts  whatever, 
unless  It  Is  that  the  defendant  has  been  in 
the  banking  business  for  four  years;  and 
4t  Is  barely  possible,  although  nothing  ap- 
pears to  render  It  probable,  that  some  per- 
son or  persona  may  have  died  Intestate,  with- 
out belrs,  leaving  money  or  property  in  pos- 
session of  the  bank.  But  mere  possibilities 
are  not  enough  to  sustain  a  proceeding  of 
tills  kind.  It  must  be  based  upon  some 
tangible  and  substantial  facts.  Indeed,  the 
Information  states  no  case  whatev».  It  is 
-clear  from  the  allegations  and  Interrogatories 
■that  the  animating  cause  which  prompted 
the  suit  was  simply  a  hope  that  something 
would  result  from  the  Investigation.  No  ac- 
tion at  law  conld  be  maintained,  so  far  as  the 
bill  discloses,  upon  the  Information  sought 
to  be  obtained  by  it,  unless  upon  further  in- 
vestigation It  should  be  ascertained  that 
some  of  the  depositors  whose  names  are 
sought  by  this  suit  have  died  intestate  and 
without  heirs.  If  defendant  was  required  to 
answer  the  interrogatories,  and  should  place 
the  plaintiff  In  possession  of  all  the  informa- 
tion sought  by  the  bill,  It  would  stUl  require 
further  investigation  and  proof  to  show  that 
the  depositors,  or  some  of  them,  died  intes- 
tate and  without  heirs.  So  that  the  bill  not 
only  faUs  to  show  a  cause  of  action  In  favor 
of  plaintiff,  but  the  discovery  sought,  even 
if  obtained,  would  not  furnish  facts  upon 
which  to  base  one.  It  Is  true.  It  might  fur- 
nish data  which  would  lead  to  the  discovery 
of  evidence  sufficient  to  support  an  action  by 
the  state  to  recover  escheated  property.  But 
from  the  earliest  times  the  courts  have  wltb 
one  voice  declared  their  hoetlUty  to  such  pro- 
ceedings. "I  am  not  to  compd  a  discovery 
to  create  evidence  for  some  future  case," 
says  Lord  Eldon  In  Finch  v.  Finch,  2  Ves.  Sr. 
480,  decided  in  1752,  and  Judge  Story  de- 
dares  that  "no  discovery  will  be  compelled 
except  of  facts  material  to  the  case  stated 
by  the  plaintUT,  for  otherwise  he  might  file 
a  bin,  and  Insist  upon  a  knowledge  of  facts 


wholly  impertinent  to  his  case,  and  tinw  com- 
pel disclosures  in  which  he  had  no  Interest, 
to  gratify  his  malice  or  his  curiosity  or  his 
spirit  of  oppression.  In  such  a  case  his  bill 
would  be  most  aptly  denominated  a  mere 
fishing  biU."  2  Story,  Eq.  Jur.  {  1497.  So 
universal  is  this  rule  that  it  is  needless  to 
cite  further  authorities  in  its  support. 

The  information  or  bill  does  not  name  the 
person  or  persons  whose  property  it  is  claim- 
ed lias  escheated  to  the  state,  nor  are  the  in- 
terrogatories directed  to  an  inquiry  as  to  any 
specific  fact  or  fund,  or  the  condition  of  the 
account  of  any  particular  person  or  persons, 
but  it  is  a  mere  Inquisitorial  investigation  of 
defendant's  business  affairs,  with  the  possi- 
bility that  such  investigation  may  disclose 
the  existence  of  some  fund  or  property  which, 
upon  further  inquiry,  the  Informant  may  de- 
termine has  escheated  to  the  state,  and  for 
which  an  action  at  law  or  some  other  proper 
proceedings  may  be  Instituted.  Whether 
some  such  Investigation  Into  the  affairs  of  a 
bank  ought  to  be  made  Is  a  question  for  the 
legislature,  but  until  it  so  provides  there  is 
no  rule  of  law  of  which  we  are  aware  that 
will  permit  it  to  be  done.  The  decree  of  the 
court  below  is  reversed,  and  the  bill  dismiss- 
ed. 


PEARSON  V.  DRYDBN. 
(Supreme  Court  of  Oregon.     Jan.  IB,  1896.) 

BraOTItBNT— DlSPUTBD    DlVTSION    LlNK — ACVBBSa 
POSSESSIQK— iNSTBDCnOMS. 

1.  Where  adjoining  owners  adopt  a  division 
line,  and  each  takes  possession  of  his  respective 
tract  as  of  right,  and  one  of  them  subsequently, 
claiming  another  line  as  correct,  brings  eject- 
ment for  the  land  Included  between  the  two 
lines,  and  defendant  sets  up  adverse  imssession 
as  a  defense,  it  is  error  to  instruct  that  adverse 
possession  cannot  be  based  on  a  possession  hav- 
ing its  inception  in  license. 

2.  Where  adjoining  owners  adopt  a  division 
line  as  surveyed,  and  each  takes  possession  of 
his  respective  tract  as  of  right,  and  one  of  them, 
on  a  resurvey  of  the  line,  13  years  later,  claim- 
ing the  resurveyed  line  as  the  correct  one,  brings 
ejectment  for  the  land  Iwtween  the  old  and  new 
lines,  and  defendant  pleads  adverse  possession 
in  defense,  defendant  is  entitled  to  an  instruc- 
tion that.  If  be  has  been  in  adverse  possession 
from  the  adoption  of  the  old  line  to  the  date 
of  the  resurvey,  such  resurvey  could  not  affect 
his  title  thus  acquired. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  E.  D.  Shattuck,  Judge. 

Ejectment  by  Samuel  Pearson  against  Wil- 
liam H.  Dryden.  Judgment  was  rendered 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

E.  Mendenhall,  for  appellant.  O.  S.  Han- 
num,  for  respondent. 

BEAN,  O.  J.  This  is  an  action  to  recover 
the  possession  of  real  property.  The  com- 
plaint is  in  the  usual  form,  alleging  dtle  and 
right  to  iKissessIon  in  plaintiff,  and  a  wrong- 
ful withholding  by  the  defendant.  The  answer 
denies  the  allegations  of  the  ootnplatnt,  and 
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«eta  np  tHl*  by  advene  posMMdon  In  the  de* 
(eadanttWhlchlsdenledbytliereply.  Thetrlal 
resulted  In  a  verdict  and  Jadgment  In  tavor 
of  plaintiff,  and  defendant  appeals. 

Prom  ttie  pleadings  and  evidence.  It  ap- 
pears that  plaintiff  and  defendant  have  been 
the  ownov  of  adjoining  tracts  of  land  in 
Moltnoxnafa  county  for  many  years;  that  in 
1877,  at  plalntUTs  request,  Mr.  Burrage,  the 
then  county  surveyor,  snrreyed  out  and 
marked  a  line  between  the  premises  of  the 
respective  parties  for  a  division  line;  that 
Immediately  thereafter  a  fence  was  built 
along  snch  line  by  the  parties,  which  baa 
been  maintained  ever  since  as  a  division 
fence;  that  each  party  occupied,  cultivated, 
and  improved  their  respective  lands  up  to 
the  fence,  claiming  to  own  to  the  line  so 
marked,  without  objection  from  the  other, 
until  1880,  when  another  line  was  run  by 
Hnrlburt,  the  then  county  surveyor,  differing 
from  tbat  formerly  run  by  Burrage,  where- 
upon tbe  plaintUI,  for  the  first  time,  claimed 
to  own  the  land  between  the  two  lines  which 
had  been  Inclosed  and  occupied  by  the  de- 
fendant, and  subsequently  brought  thla  ac- 
tion to  recover  possession  thereof. 

On  tbe  trial,  the  court,  among  oth»  things, 
charged  tbe  jury  tbat  "the  answer  sets  up 
title  by  adverse  possession;    that  la,  open, 
notorious,  and  adverse  possesslcm  for  a  peri- 
od of   ten  years  c(»secutlvely.     You   have 
heard  tbe  evidence  concerning  that  matter. 
It  Is  a  general  rule,  however,  that  a  posses- 
sl<m  that  begins  by  consent  which  has  Its  in- 
ception by  license  can  never  ripen  into  ad- 
verse title  until  such  possession  has  return- 
ed to  tbe  party  from  whom  the  license  comes, 
and  then  commences  anew."     It  is  contend- 
ed by.  tbe  d^endant  that,  although  this  in- 
stmctlon  may  be  correct  as  an  abstract  prop- 
osition of  law,  the  court  erred  in  giving  It 
in  tills  case,  because  It  has  no  application  to 
any  Issue  therein;  and  in  this,  we  think,  he 
ill  correct.     Tbere  was  no  question  of  license 
in  the  case.     It  was  admitted   by  plaintiff 
all  throngb  the  trial  that  defendant  was  and 
had  been  in  tbe  exclusive,  undisputed  posses- 
sloo  of  tbe  tract  in  dispute  from  the  time  of 
the  Burrage  survey.  In  1877,  up  to  1890,  when 
tbe  Hnilburt  survey  was  made,  under  the 
bdlef  of  both  parties  that  it  bel(Higed  to  him. 
The  only  witnesses  In  regard  to  the  circum- 
stances under  which  the  possession  was  tak- 
en were  the  plaintiff  and  defendant,   and 
neltber  of  tbem  testlfled  to  anything  from 
which  a  license  could  In  any  way  be  Inferred, 
bat  tbey  both  testlfled  that  defendant  enter- 
ed Into  and  took  possession  of  the  land  In 
controversy  as  his  own.     It  has  been  repeat- 
edly held  by  this  court  that  abstract  propo- 
sitions of  law,  not  applicable  to  the  facts  In 
evidence,  are  misleading  and  mischievous, 
however  correct  In  themselves,  because  tbey 
necessarily  tend  to  draw  the  minds  of  the 
jniy  avmy  from  tbe  real  facts  In  tbe  case  to 
something  which  tbey  may  conceive  to  ex- 
ist, altbongb  not  (otind  In  the  evidence.   Tbe 


authorities  on  this  question  are  collated  by 
Strahan.  0.  J.,  in  Bowen  v.  Clarke,  22  Or. 
666,  30  Pac  430.  The  instruction  complain- 
ed of  had  a  tendency  to  mislead  the  jury  by 
leaving  them  to  infer  that,  in  the  opinion  of 
the  court,  the  acquiescence  of  plaintiff  in  de- 
fendant's occupancy  up  to  the  Burrage  line 
might  be  considered  as  a  mere  license,  when 
the  imdlaputed  evidence  showed  to  the  con- 
trary. For  this  reason,  we  think  it  was  er- 
ror to  give  it. 

The  court  refused  the  defendant's  request 
to  Instruct  the  Jury  that  If  he  had  been  in 
the  adverse  possession  of  the  property  in  dis- 
pute from  1877  up  to  the  date  of  the  Hurt- 
burt  surrey,  In  1880,  such  survey  could  not 
affect  in  any  manner  his  title  thus  acquired; 
and  thla,  in  onr  opinion,  was  also  error.  If 
defendant  had  been  in  the  adverse  possession 
of  the  land  for  more  than  10  years  prior  to 
the  Hurlburt  survey,  his  possession  had 
ripened  Into  a  title  (Joy  v.  Stump,  14  Or.  301, 
12  Pac.  929),  which  could  not  be  affected  In 
any  way  by  such  survey.  It  was  peculiarly 
important  to  defendant  that  an  Instruction 
to  this  effect  should  have  been  given,  because 
much  prominence  was  given  in  the  evidence 
and  charge  of  the  court  to  the  testimony 
tending  to  show  that  the  Burrage  survey  was 
incorrect.  Indeed,  the  court  began  its  charge 
to  the  jury  by  saying  that  "the  controversy 
here  baa  arisen  out  of  conflicting  surveys"; 
and  then  proceeds  to  Instruct  them  very  care- 
fully as  to  the  rules  by  which  they  should  be 
governed  In  determining  the  effect  of  the  sev- 
eral surveys,  and.  In  doing  so,  intimated  very 
strongly,  if  It  did  not  state  in  so  many  words, 
that  the  Hurlburt  survey  was  the  more  re- 
liable. It  was  therefore  easy  for  the  Jury  to 
Imagine  that  the  Hurlburt  survey,  if  correct, 
was  conclusive  upon  the  title,  and  to  over- 
look the  effect  of  defendant's  adverse  posses- 
sion. The  real  question  In  tbe  case,  as  dis- 
closed by  the  record  before  us,  does  not  seem 
to  be  so  much  a  controversy  about  conflicting 
surveys  as  one  of  adverse  possession;  and 
while  the  court.  In  Its  general  charge,  seems 
to  have  Instructed  the  jury  quite  fully  tipou 
this  question,  yet  we  think  the  defendant  was 
entitled  to  the  Instruction  requested,  as  to 
the  effect  of  the  Hurlburt  survey  upon  his 
adverse  possession,  If  the  jury  should  find 
that  he  had  been  so  In  possession. 

It  follows  that  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered. 


STATU  V.  HANSCK)!!. 
(Supreme  Court  of  Oregon.     Jan.-  18,  1896.) 

FBOCOBINa    SlONATDRE    BT    FuAUD — InDIOTMBNT— 
EvrDENCB.  ' 

1.  An  indicrmcnt  under  Hfll's  Ann.  Laws, 
(  1777,  making  it  a  penal  offense  to  obtain  by 
false  pretense  a  signature  to  a  writing,  the  false 
mailing  of  which  would  be  forgery,  which  al- 
leges that  defendant,  by  falsely  representing 
to  W.  that  he  was  aothorized  by  a  corporatioop 
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to  draw  a  draft  on  it  to  W.'a  order  to  procure 
fnnds  to  be  naed  for  the  corporation,  obtained 
W.'s  indorsement  to  sucli  a  draft,  is  sufficient 
witliout  an  allegation  that  tJie  indorsement  was 
for  defendant's  accommodation. 

2.  Whei  e  an  indictment  set  out  the  sub- 
stance of  a  false  telegram  used  to  procure  a 
fraudulent  indorsement,  which  defendant  re- 
tained, it  was  proper  to  admit  secondary  evi- 
dence of  the  contents  oiE  the  telegram  without 
giving  defendant  notice  to  produce  it. 

3.  As  it  ia  not  necessary  to  constitute  the 
offense '  of  obtaining  a  signature  by  false  pre- 
tenses that  the  indorser  should  hare  sustained 
loss,  defendant  ivas  not  prejudiced  by  testi- 
mony that  he  and  the  indorser  went  to  a  bank 
to  get  the  draft  cashed,  and  that  the  money  was 
paid  to  defendant,  and  that  the  indorser  was 
compelled  to  repay  the  bank. 

4.  It  was  proper  to  exclude  evidence  of 
what  was  due  defendant  from  the  corporation 
on  which  the  draft  was  drawn. 

5.  Where  an  indictment  for  obtaining  a 
signature  by  false  pretense  charged  that  de- 
fendant, by  falsely  representing  to  W.  that  he 
was  authorized  to  draw  to  the  order  of  W.  on 
a  corporation,  obtained  W.'s  indorsement  to 
such  a  draft,  and  it  appeared  that,  at  the  time, 
defendant  wbs  in  the  employ  of  the  corpora- 
tion, it  was  error  for  the  court,  in  reply  to  a 
question  by  a  juror  as  to  whether  the  responsi- 
bility of  an  employer  for  the  acts  of  his  agent 
applied  to  the  case,  to  say:  "An  agent  is  not 
supposed  to  exceed  his  authority.  He  cannot 
bind  his  company  if  he  exceeds  the  instructions 
that  are  given  him  or  xhe  authority  vested  in 
him,"— as  implying  that  he  would  be  guilty  if 
he  innocently  exceeded  his  authority. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; T.  A.  Stephens,  Judge. 

F.  A.  Hanscom  was  convicted  of  obtaining 
a  signature  by  false  pretense,  and  appeals. 
Reversed. 

J.  O.  Leasure,  for  appellant.  O.  M.  Idle- 
man,  Atty.  Gen.,  and  W.  T.  Hume,  Dlst.  Atty., 
for  the  State. 


MOORE,  J.  The  defendant  was  Indicted, 
tried,  and  convicted  of  the  crime  of  obtaining 
the  signature  of  another  to  a  writing,  the 
false  making  whereof  would  be  piinishable  as 
forgery,  and  sentenced  to  the  penitentiary  for 
the  term  of  18  months.  From  this  Judgment 
he  appeals,  assigning  as  errors  the  action  of 
the  trial  court  in  overruling  his  demurrer  to 
the  indictment,  admitting  incompetent  and  re- 
jecting material  testimony,  refusing  to  in- 
struct the  Jury  to  acquit,  and  In  giving  cer- 
tain Instructions.  Xhe  Indictment  charges.  In 
substance,  that  the  defendant,  with  Intent  to 
defraud,  represented  to  the  members  of  the 
firm  of  Woodard,  Clarke  &  Co.  that  he  was  an 
agent  of  the  El  Monteclto  Manufacturing 
Company,  a  corporation  existing  under  the 
laws  of  California,  and  had  authority  to  draw 
a  draft  or  bill  of  exchange  upon  It  for  $150, 
and  exhibited  to  them  an  alleged  false  tele- 
gram, purporting  to  have  been  sent  from 
Santa  Barbara,  CaL,  In  the  usual  course  of 
business  of  the  telegraph  company,  to  the  de- 
fendant at  Portland,  Or.,  by  one  W.  P. 
Gould,  president  of  said  corporation.  Instruct- 
ing the  defendant  to  "proceed  to  Chicago; 
draw  for  necessary  funds  through  Woodard, 
Clarke  &  Co.";   and  that,  by  means  of  said 


false  representations  and  false  token,  the  de- 
fendant, with  Intent  to  defraud,  obtained  tlie 
signature  of  Woodard,  Clarke  &  Co.,  who,  re- 
lying thereon.  Indorsed  their  firm  name  upon 
a  written  Instrument,  of  which  the  following 
Is  a  copy,  to  wit:  "$150.00.  Portland,  Dr., 
Aug.  26,  1895.  At  sight,  pay  to  the  order  of 
Woodard,  Clarke  &  Co.  one  hundred  and  fifty 
dollars,  value  received,  and  charge  the  same 
to  the  account  of  Frank  A.  Hanscom.  To 
El  Monteclto  Mfg.  Co.,  Santa  Barbara  (Santa 
Barbara  Co.  Nat.  Bank),  Cal."  The  Indict- 
ment then  negatives  said  representations  and 
token,  and  alleges  that  .the  indorsement  was 
obtained  contrary  to  the  statute,  etc. 

1.  The  defendant's  first  contention  proceeds 
upon  the  theory  that,  the  bill  of  exchange 
having  been  drawn  to  the  order  of  Woodard, 
Clarke  &  Co.,  it  must  be  presumed  to  have 
been  executed  by  the  defendant  In  payment 
of  his  pre-existing  debt  to  them,  and  that 
they  Indorsed  It  for  value,  and  the  failure  to 
allege  that  Woodard,  Clarke  &  Co.  indorsed  it 
for  the  defendant's  accommodation  renders 
the  Indictment  fatally  defective,  and  hence 
the  court  erred  In  overruling  his  demurrer 
thereto.  In  support  of  this  proposition,  the 
defendant  cites  the  case  of  People  t.  Chap- 
man, 4  Parker,  Crim.  Cas.  56,  which  shows 
that  Chapman  executed  a  promissory  note  for 
$1,000,  payable  to  the  order  of  one  Boardman, 
and  by  falsely  representing  that  he  ow^ned  a 
large  quantity  of  barley  and  oats,  and  was 
able  to  pay  .every  dollar  he  owed.  Induced 
Boardman  to  Indorse  it  for  his  accommoda- 
tion. The  defendant,  having  been  arraigned 
upon  an  indictment  which  charged  the  com- 
mission of  the  offense  in  a  manner  similar  to 
the  Indictment  in  the  case  at  bar,  demurred 
thereto;  and  It  was  held,  upon  appeal,  that 
the  failure  to  allege  that  the  indorsement  was 
obtained  for  the  defendant's  accommodation 
rendered  the  indictment  defective.  Welles, 
J.,  in  deciding  the  case,  says:  "Unless,  there- 
fore, it  sufficiently  appears  by  proper  aver- 
ments that  the  note  was  made  by  the  defend-  - 
ant  for  his  own  benefit,  and  that  he  obtained 
the  indorsement  of  Boardman  with  intent  aft- 
erwards to  negotiate  it  on  his  own  account, 
and  that  Boardman,  after  Indorsing  the  note, 
delivered  it  to  the  defendant,  and  that  the  de- 
fendant received  it  tor  that  purpose,— in  other 
words,  that  it  was  an  accommodation  indorse- 
ment,—the  case  made  by  the  Indictment  is 
that  Boardman,  having  taken  the  note  in 
question,  payable  to  his  own  order,  for  a  debt 
due  to  himself  from  the  defendant,  was  in- 
duced, by  the  representations  set  forth,  to  in- 
dorse and  deliver  it  back  to  Chapman."  The 
promissory  note  in  that  case  was  executed  by 
Chapman,  and  made  payable  to  the  order  of 
Boardman,  who,  by  reason  of  the  false  repre- 
sentations, must  have  relied  upon  the  maker's 
responsibility,  and  Indorsed  the  note  solely 
for  Chapman's  accommodation.  There  were 
two  parties  only  to  that  contract,  and,  when 
Boardman  delivered  the  note  to  Chapman,  be 
knew  that  the  Indorsement  WM  made  for  the 
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maker's  accommodation.  "The  theory  of  a 
bUl  of  escbange,"  eays  Mr.  Daniel  In  his 
vork  on  Negotiable  Instruments  (section  17), 
"is  that  the  bill  is  an  aosignment  to  the  payee 
of  a  debt  due  from  the  acceptor  to  the  draw- 
er; and  it  is  undoubtedly  true  that  the  payee 
lias  a  right  to  suppose  that  the  drawee  has 
funds  of  the  drawer,  upon  the  faith  of  which 
understanding  be  receives  the  bill  directing 
them  to  he  paid  to  Wm."  It  will  be  presum- 
ed that  a  bill  of  exchange  was  given  or  in- 
dorsed for  a  sufficient  consideration.  Hill's 
Ann.  Laws  Or.  g  776,  subd.  21.  While  a  bill 
of  exchange  may  have  been  received  by  the 
payee  in  liquidation  of  the  drawer's  anteced- 
ent debt,  we  cannot  think  that  it  should  be  so 
presumed,  for  the  use  it  subserves  is  not  so 
much  the  payment  of  a  debt  as  to  facilitate 
exchange  and  avoid  the  transmission  of  mon- 
ey from  one  place  to  another.  1  Daniel,  Neg. 
Inst,  i  4.  But,  conceding  that  the  presump- 
tion of  the  payment  of  an  antecedent  debt 
prevails  apon  proof  of  the  execution  of  a  bill 
of  exchange,  we  think  the  allegations  of  the 
indictment  rebut  such  presumption,  and  show 
that  the  Indorsement  of  Woodard,  Clarke  & 
Co.  was  not  made  for  the  defendant's  accom- 
modation. In  the  case  at  bar  there  were  three 
parties  to  the  contract,  and  tlie  indictment  al- 
leges that  Woodard,  Clarke  &  Co.  relied  upon 
the  faith  of  the  supposed  telegram  and  the 
representations  of  the  defendant,  and  these 
negative  any  presumption  that  they  indorsed 
the  bill  of  exchange  for  the  defendant's  ac- 
commodation. They  did  not  rely  upon  the 
defendant's  responsibility,  but  upon  that  of 
the  El  Montecito  Manufacturing  Company, 
for  whose  accommodation  they  indorsed  the 
instrument,  and  delivered  it  to  the  defendant, 
rapposing  the  contract  was  entered  Into  with 
his  principal.  The  Indictment  is  based  upon 
an  alleged  violation  of  section  1777  of  the 
statute,  which  provides  that  "if  any  person 
shall,  by  any  false  pretenses  or  by  any  privy 
or  false  token,  and  with  Intent  to  defraud,  ol>- 
taln  or  attempt  to  obtain  from  any  other  per- 
son, any  money  or  property  whatever,  or 
shall  obtain  or  attempt  to  obtain  with  the 
like  intent  the  signature  of  any  person  to  any 
writing  the  false  making  whereof  would  be 
punishable  as  forgery,  snch  person,  upon  con- 
viction thereof,  shall  be  punished,"  etc.  If 
an  indictment  be  direct  and  certain  as  to  the 
party  charged  and  the  crime  alleged  to  have 
been  committed,  and  states  the  particular  cir- 
cumstances of  the  offense  In  ordinary  and 
concise  language,  and  in  such  a  way  that  a 
person  of  ordinary  understanding  can  know 
what  was  Intended,  it  is  snfficlent  People  v. 
Savlers,  14  Gal.  29.  In  speaking  of  the  suffl- 
ctency  of  an  indictment.  Savage,  C.  J.,  in  Peo- 
ple V.  Herrick.  13  Wend.  91,  says:  "It  must 
be  remembered,  however,  that  the  object  of 
dl  specification  in  indictments  is  to  apprise 
the  defendant  of  what  he  is  to  meet  upon  the 
hill,  and  that  certainty  to  a  common  Intent 
to  aU  that  can  reasonably  be  required." 
Based  upon  these  mles,  we  think  the  Indict- 


ment shows  that  the  Indorsement  was  not  ob- 
tained for  the  defendant's  accommodation, 
and  sufficiently  notified  him  of  what  he  was 
expected  to  meet  upon  his  trial,  and  hence 
there  was  no  error  in  overruling  the  demur- 
rer. 

2.  It  Is  contended  that  the  conrt,  without 
notice  to  the  defendant  to  produce  the  orig- 
inal false  telegram,  erroneously  admitted, 
over  the  defendant's  objection,  secoudai-y 
evidence  of  its  contents.  The  bill  of  excep- 
tions shows  that  Wiliiam  F.  Woodward,  be- 
ing called  as  a  witness  for  the  state,  testi- 
fied. In  substance,  that  on  August  'M,  1805, 
the  defendant  called  at  the  store  of  Woodard, 
Clarke  &  Co.,  and  obtained  a  telegram  that 
had  been  delivered  at  their  place  of  business 
by  a  messenger  for  him;  that  he  opened  the 
message,  read  it  in  the  hearing  of  the  wit- 
ness, and  retained  It;  that  the  witness  had 
made  an  ineffectual  attempt  to  obtain  the 
dispatch,  and  did  not  know  what  had  tiecome 
of  it  He  was  then  permitted  to  give  from 
memory,  over  the  defendant's  objection  and 
exception,  the  language  of  the  message. 
When  a  written  Instrument  is  in  or  traced 
to  the  possession  of  the  opposing  party,  it  is 
necessary  to  give  such  party  notice  and  a 
reasonable  time  before  the  trial  within  wiilch 
to  produce  it,  before  secondary  evidence  of 
Its  contents  can  be  received;  but  Ithls  rule 
does  not  require  that  notice  should  be  given 
to  produce  documents  which  are  the  subject 
of  the  indictment.  Whart.  Cr.  Ev.  (9th  Ed.) 
i  212.  ^  "It  is  well  settled  In  criminal  cases," 
says  Elliott,  C.  J.,  in  McClnnls  v.  State,  24 
Ind.  500,  "that  the  court  cannot  compel  the 
defendant  to  produce  an  instrument  In  writ- 
ing, in  his  possession,  to  be  used  in  evidence 
against  him,  as  to  do  so  would  be  to  compel 
the  defendant  to  furnish  evidence  against 
himself,  which  the  law  prohibits.  And  it  is 
also  evident,  where  the  Instrument  in  writing 
is  the  subject  of  the  prosecution,  and  is 
described  in  the  indictment  in  such  a  man- 
ner as  to  give  the  defendant  an  advantage  on 
the  trial  by  producing  it,  that  he  will  do  so. 
The  description  of  the  instrument  In  the  in- 
dictment must  be  such  that  it  would  always 
serve  to  notify  the  defendant  of  the  nature 
of  the  charge  against  him,  save  him  from  sur- 
prise, and  enable  him  to  be  prepared  to  pro- 
duce the  writing  when  it  was  his  interest 
to  produce  it.  But  when  Its  production  would 
be  likely  to  work  an  injury  to  the  defendant, 
by  aiding  in  his  conviction,  it  could  not  be 
expected  that  he  would  produce  It  In  re- 
sponse to  the  notice.  It  is  therefore  difficult 
to  perceive  what  benefit  could  result  either  to 
the  state  or  the  defendant  from  the  giving 
of  such  a  notice,  while  to  the  defendant  it  Is 
liable  to  work  a  positive  Injury,  by  producing 
ah  unfavorable  impression  against  him,  In 
the  minds  of  the  jury,  upon  his  refusal  to 
produce  it  after  notice."  In  the  case  at  bar 
the  gravamen  of  the  charge  is  the  allega- 
tion that  the  defendant,  by  means  of  false 
representations  and  a  false  and  forged  tele- 
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gram  (the  substance  of  which  la  set  out  In 
the  indictment),  and  with  intent  to  defraud, 
obtained  the  signature  of  Woodard,  Clarke 
&  Co.  to  a  bill  of  ezoiiange,  a  copy  of  which 
is  also  set  out  therein.  The  statute  maices  the 
offense  equivalent  to  forgery  when  the  in- 
strument to  which  the  signature  has  been  ob- 
tained purports  to  be  of  or  represents  value. 
"This  statute,"  says  Bronson,  J.,  in  People 
V.  Galloway,  17  Wend.  640,  in  construing  the 
words  of  a  similar  section,  "like  that  against 
forgery,  was  made  to  protect  men  in  the 
enjoyment  of  their  property;  and,  If  the  in- 
strument obtained  can  by  no  possibility  prej- 
udice any  one  in  relation  to  liis  estate,  it  will 
not  be  an  ofteuse  within  the  statute.  If  the 
rule  were  otherwise,  a  man  might  l>e  pun- 
ished criminally  for  obtaUilng  the  signature 
of  another  to  an  idle  letter  or  any  other  writ- 
ing of  no  importance."  The  Indictment  hav- 
ing set  out  a  copy  of  the  bill  of  exchange, 
there  can  be  no  doubt  of  the  state's  right  to 
introduce  secondary  evidence  of  its  contents, 
without  notice  to  the  defendant,  if  unable  to 
procure  the  original.  The  right  to  offer  sec- 
ondary evidenct!  In  such  cases  proceeds  upon 
the  theory  that,  the  indictment  having  set 
out  a  copy  of  the  forged  or  stolen  Instrument, 
the  defendant  has  notice  of  what  he  may  be 
expected  to  meet  upon  his  trial,  and  hence 
another  faotice  to  produce  the  writing  is  un- 
necessary. The  indictment  in  this  case  hav- 
ing set  out  the  alleged  false  telegram  in  sub- 
stance, the  defendant  was  thereby  notified 
of  what  the  state  expected  to  prove.  This 
being  so,  secondary  evidence  of  its  contents, 
without  additional  notice,  infringed  no  sub- 
stantial right  of  the  defendant,  while  the 
proof  of  a  notice  to  produce  a  written  in- 
strument, and  his  failure  or  refusal  to  com- 
ply therewith,  might  have  prejudiced  Ills  in- 
terest in  the  minds  of  the  jury.  If  the  indict- 
ment, however,  had  not  set  out  what  purport- 
ed to  lie  a  copy  of  the  alleged  telegram,  notice 
to  the  defendant  and  a  reasonable  time  be- 
fore the  trial  to  produce  it  would  have  been 
necessary  before  secondary  evidence  of  Its 
contents  could  have  been  admitted.  The  tele- 
gram was  so  intimately  connected  with  the 
offense  charged  in  the  indictment,  and  the 
execution  of  the  bill  of  exchange  so  depend- 
ent upon  the  alleged  false  tolcen,  that  we 
think  there  was  no  error  in  admitting  second- 
ary evidence  of  its  contents  without  notice 
to  the  defendant  to  produce  the  original. 

8.  It  is  contended  that  the  court  erred  In 
the  admission  of  evidence  tending  to  show 
that  the  defendant,  after  having  obtained 
the  Indorsement  of  the  bill  of  exchange,  se- 
cured the  money  thereon.  The  evidence  of 
Mr.  Woodward  shows  that  he  went  to  the 
bank  with  the  defendant,  who  drew  the  in- 
strument, and  the  witness  indorsed  the  firm 
name  thereon;  but  be  could  not  state  wheth- 
er it  was  delivered  to  the  defendant  or  to 
an  officer  of  the  bank,  nur  whether  the 
money  was  paid  by  him  or  such  olflcer  to 
the  defendant.     His  evidence  further  shows 


that  the  defendant  received  the  money  at 
the  bank;  that  the  bill  of  exclmnge  was  not 
accepted  by  the  El  Montecito  Manufactur- 
ing Company,  but  was  protested  on  account 
thereof,  and  that  his  firm  was  compelled  to 
repay  the  bank.  The  crime  alleged  In  the 
indictment  Is  that  the  defendant,  by  means 
of  false  representations  and  a  .false  token, 
and  with  intent  to  defraud,  obtained  the  sig- 
nature of  Woodard,  Clarke  &  Co.  to  a  writ- 
ing which  was  or  might  become  prejudicial 
in  relation  to  their  estate.  In  People  ▼. 
Stone,  9  Wend.  180,  Sutherland,  J.,  in  con- 
struing a  statute  similar  to  section  1777  of 
our  Code,  says:  "Under  this  statute,  the 
offense  is  complete  when  the  signature  is  ob- 
tained, if  it  were  obtained  by  false  pretenses 
and  with  a  fraudulent  intent,  although  it 
may  never  be  used  to  the  prejudice  of  any 
person."  This  doctrine  was  afDrmed  ha  Peo- 
ple T.  Genung,  11  Wend.  18,  the  court  say- 
ing: "The  offense  is  complete  when  the  sig- 
nature is  obtained  by  false  pretenses,  with 
Intent  to  cheat  or  defraud  another.  It  is 
not  essential  to  the  offense  that  actual  loss 
or  injury  should  be  sustained."  The  bill  of 
exchange  upon  its  face  expressed  a  money 
value,  the  false  making  whereof  wonld  tiave 
been  forgery,  and  the  crime  was  therefore 
committed  if  the  defendant,  with  intent  to 
defraud,  and  by  means  of  the  alleged  false 
token  and  false  representations,  obtained 
the  signature  of  Mr.  Woodward,  who,  relying 
thereon,  indorsed  the  instrument;  and  hence 
it  is  immaterial  whether  the  money  was 
paid  to  the  defendant  upon  it,  except  so  far 
as  to  show  a  delivery  of  the  bill  of  excnange 
to  him.  The  indictment,  having  stated  that 
the  defendant  obtained  the  signature,  was 
equivalent  to  an  allegation  that  the  instru- 
ment bad  been  indorsed  and  delivered  to 
him,  and  proof  of  this  allegation  was  neces- 
sary to  support  a  conviction.  Mr.  Wood- 
ward testified  that  he  indorsed  the  bill  of 
exchange,  and  thinks  he  delivered  it  to  the 
defendant,  but  is  not  positive  about  the  - 
matter,  and  cannot  state  whether  he  or  the 
defendant  presented  it  to  the  bank.  The  In- 
dorsement which  gave  a  commercial  value 
to  the  instrument  having  been  obtained,  we 
think  it  is  Immaterial  whether  the  defendant 
or  Mr.  Woodward  presented  it  to  the  bank, 
and  the  evidence  that  the  defendant  obtain- 
ed the  money  thereon  becomes  material  only 
to  show  an  implied  delivery,  for  If  it  be  con- 
ceded that  the  bill  of  exchange  was  deliv- 
ered to  the  bank  by  the  witness,  and  that 
the  money  drawn  thereon  was  paid  by  him 
to  the  defendant,  it  would  show  that  Wood- 
ward was  acting  in  the  presence  of  the  de- 
fendant as  his  agent;  and  hence  the  receipt 
of  the  money  by  the  defendant,  l>eing  a  part 
of  the  transaction,  shows  an  Implied  deliv- 
ery of  the  instrument  But  as  the  offense 
charged  consisted  In  the  unlawful  obtaining 
of  a  signature  to  a  written  Instrument  rep- 
resenting value,  which  mignt  prejudice  the 
indorsers  thereof  In  respect  to,  their  estate, 
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It   was  certainly  Immaterial  wbetber  they 
bad  paid  the  money  back  to  the  bank. 

4.  It  l8  contended  that  the  court  erred  la 
its  refusal  to  allow  the  wltnese  T.  B.  Izard, 
the  manager  and  secretary  of  the  Bl  Monte- 
cito  Manufacturing  Company,  to  answer  any 
questions  tending  to  show  what  amount  of 
money,  If  any,  was  due  the  defendant  from 
said  corporation  at  the  time  the  bill  of  ex- 
change was  drawn  by  him.  This  witness, 
having  been  called  by  the  state,  stated  on 
cross-examination  that  the  defendant,  at  the 
time  he  drew  the  bill  of  exchange,  was  in 
the  employ  of  said  corporation  as  a  sales- 
man, at  a  salary  of  $75  per  month,  where- 
upon the  witness  was  asked:  "On  the  26th 
of  August,  how  much  was  due  him  upon  sal- 
ary?" An  objection  to  the  question  having 
been  sustained,  the  following  was  asked: 
"-Was  there  any  money  due  from  El  Monte- 
dto  Manufacturing  Company  to  the  defend- 
ant, F  A.  Hanscom,  on  the  26th  day  of  Au- 
gust 1835,  on  the  day  that  this  draft  was 
drawn  r*  To  which  the  court  also  sustained 
an  objection.  Tbeee  questions  could  be- 
come material  only  upon  the  theory  that  the 
indorsement  was  obtained  for  the  defend- 
ant's accommodation.  If  the  defendant  bad 
represented  to  Woodard  Clarke  &  Co.  that 
he  had  money  on  deposit  with  or  due  him 
from  said  corporation,  and  they,  relying 
thereon,  bad  indorsed  for  his  accommoda- 
tion, the  questions  asked  by  defendant's 
counsel  would  have  been  vital;  but  the  in- 
dorsers,  by  means  of  the  alleged  telegram 
and  the  defendant's  representations,  relied 
upon  the  responsibility  of  the  Ei  Montecito 
Manufacturing  Company,  for  whose  accom- 
modation they  Indorsed  the  instrument,  and 
bence  we  fail  to  see  how  evidence  of  any 
money  the  defendant  had  on  deposit  with  or 
due  him  from  said  corporation  could  be  ma- 
terial. 

5.  It   is   insisted   that  the  court  erred  In 
oTerruling  the  defendant's  motion,  made  aft- 
er the  state  bad  rested,  to  Instruct  the  jury 
to  return  a  rerdlct  of  acquittal.    The  bill 
of  exceptions  contains  all  the  evidence  giv- 
en at  the  trial,  and  hence  an  examination  of 
this  question  becomes  necessary.     Evidence 
was  Introdnced  tending  to  establish  all  the 
elements  of  the  ofTense,  but  upon  the  falsity 
of  the  alleged  telegram  It  is  somewtiat  ob- 
scure.    R.  It.  Brockett,  being  called  as  a  wit- 
ness for  tbe  state,  testified  in  substance  that 
he  was  bookkeeper  and  telegraph  operator 
of  the  Postal  Telegraph  Company  at  its  of- 
fice at  Portland,  Dr.;   that,  on  August  24th 
last,  be,  as  the  operator,  received  a  telegram 
from  Oakland,  Cat,  to  F.  A.  Hanscom,  which 
'vas  delivered  to  Woodard,  Clarke  &  Co.,  and 
IKOdnced  an  <HBce  copy  thereof,  as  follows: 
"GBee  No.  62.     Oakland.  California,   Aug. 
24,  1896.    To  F.  A.  Hanscom.  %  Woodard. 
Clarke  &  Co.,  Portland,  Oregon:    Oo  to  Ohl- 
<ago;  dmw  oa  ns  funds  Woodard,  Clarke 
*  Co.    W.  P.  GonW."    The  witness  laard 
tartifled.  In  substance,  that  he  knew  W.  P. 


Gould,  who  was  the  president  of  the  El 
Montecito  Bianufacturlng  Company;  that 
Gould  was  at  Santa  Barabara,  Cal,  between 
the  24th  and  27th  of  August  last;  that  the 
Postal  Telegraph  Company  had  no  office  at 
that. city,  but  the  Western  Union  maintained 
one  there.  It  is  possible  that  Gould  may 
have  been  at  Oakland,  Cal.,  on  August  24, 
1895,  and  at  Santa  Barbara  between  that 
date  and  the  27th  of  said  month,  or  that  he 
may  have  ordered  some  one  at  Oakland  to 
send  the  message  in  his  name;  but  as  the 
state  bad  alleged  and  relied  upon  the  de- 
fendant's false  representations,  as  well  as 
upon  the  alleged  false  token,  we  think  there 
was  no  error  in  denying  the  motion. 

6.  It  Is  also  contended  that  the  court  err- 
ed in  its  instruction,  and  particularly  in  an- 
swer to  a  question  from  one  of  tbe  Jurors. 
After  tbe  court  had  instructed  tbe  Jury  up- 
on all  tbe  issues  pertinent  to  the  case,  one 
of  the  Jurors  asked  the  following  question: 
"Could  I  ask  you^  honor  to 'give  as  the  law 
In  regard  to  the  responsibility  of  an  employ- 
er for  the  acts  of  his  agent?  Would  that 
apply  in  this  case?"  To  which  the  court 
answered:  "An  agent  Is  not  supposed  to 
exceed  his  authority.  He  cannot  bind  his 
company  If  he  exceeds  the  instructions  that 
are  given  him  or  the  authority  vested  in 
him."  We  think  this  answer  misleading  for 
two  reasons:  (1)  The  principal  Is  often 
bound  by  the  act  of  his  agent  in  excess  or 
abuse  of  his  actual  authority,  but  this  Is 
only  true  between  the  principal  and  third 
persons,  who,  believing  and  having  a  right 
to  believe  that  the  agent  was  acting  within 
and  not  exceeding  his  authority,  would  sus- 
tain loss  if  the  act  was  not  considered  that 
of  the  principal.  Walsh  v.  Insurance  Co., 
73  N.  X.  5.  (2)  It  seems  to  leave  the  im- 
pression that  the  defendant  would  be  crim- 
inally responsible  If  he,  however  Innocentiy, 
exceeded  his  authority  in  the  smallest  par- 
ticular. This  being  so,  we  consider  the  re- 
mark of  tbe  court  erroneous,  for  which  rea- 
son tbe  Judgment  is  reversed,  and  a  new 
trial  ordered. 


GODFEBT  et  ai  T.  DOUGLAS  COUNTY 
et  aL 

(Supreme  Court  of  Oregon.     Jan.  13,  1896.) 

Equalization  or  Taxes— Jurisdiction  of  Codh- 
Tr  Court— Appsabamoe— Appeal. 

1.  Hill's  Ann.  LawB,  {  2781,  provides  that, 
where  a  county  board  or  equalization  is  unable 
to  complete  the  equalization  daring  the  week 
in  whicn  it  is  required  to  meet,  the  county  court 
shall,  at  its  next  term  thereafter,  complete  the 
equaliEation.  Section  899  provides  that,  in  ad- 
dition to  its  regular  terms,  a  county  court  may 
hold  terms  at  such  times  as  the  court  may  ap- 
point Eela,  that  the  words  "next  term"  mean 
next  session  '\f  the  court,  and  where  a  county 
court  adjourned  its  regular  September  term  to 
October  9th.  it  mitrbt,  at  such  adjourned  term, 
complete  the  wurk  of  an  equalization  board 
which  sat  daring  the  first  week  in  October. 

2.  In  a  proceeding  before  a  county  court  to 
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eqnallse  an  asseasment,  it  will  be  preanmed  that 
an  appearance  by  a  taxpayer  was  a  general  one. 

3.  The  fact  that  it  appears  from  an  assess- 
ment roll  that  assessments  on  pages  63  and 
114  thereof  were  acted  on  by  the  county  board 
of  eqaalization  does  not  show  that  an  assess- 
ment on  page  57  was  acted  on  by  the  board. 

4.  Where  an  assessment  roll  contains  a 
column  headed  "As  Equalized  by  the  County 
Board,"  it  will  be  presumed,  where  no  entry 
appears  in  that  column  opposite  an  assessment, 
that  the  assessment  was  not  equalized  by  the 
county  board. 

5.  Where  a  taxpayer  notified  to  show  cause 
before  a  county  court  why  bis  assessment 
should  not  be  increased  appeared  on  the  hear- 
ing, it  will  be  presumed,  on  a  writ  to  review  a 
judgment  increasing  the  assessment,  that  the 
judgment  was  rendered  on  sufficient  evidence, 
though  it  does  not  show  on  what  it  was  predi- 
cated, or  that  it  was  rendered  on  any  evidence. 

Appeal  from  circuit  court,  Douglas  county; 
J.  C.  Fullertou,  Judge. 

The  Douglas  county  court  made  an  order 
increasing  the  assessment  of  O.  F.  Godfrey 
and  otliers,  and  on  a  writ  of  review  to  the 
circuit  court  the  order  was  set  aside,  and 
Douglas  county  appeals.     Reversed. 

This  is  a  special  proceeding  by  O.  F.  (Jod- 
frey,  Peter  Hume,  and  S.  C.  Flint,  partners 
doing  business  under  the  firm  name  of  the 
Douglas  County  Banlc,  to  have  the  action  of 
the  county  court  of  Douglas  county  in  the 
matter  of  increasing  an  assessment  review- 
ed by  the  circuit  court.  The  record  shows: 
That  on  July  17,  1893,  the  county  court  made 
an  order  extending  the  time  until  the  first 
Monday  In  October  for  the  county  assessor 
to  retmrn  the  assessment  roll.  That  on  Sep- 
tember 6tb  the  court  met,  and  continued  in 
regular  session  until  the  11th  of  that  month, 
at  which  time  It  adjourned  to  October  9th. 
That  the  assessor  within  the  extended  time 
returned  the  assessment  roll,  in  which  the 
said  bank  was  assessed  upon  money,  notes, 
and  accounts  in  the  sum  of  $6,600.  That  on 
October  2d  tt>e  board  of  equalization  met, 
pursuant  to  notice,  and  continned  in  session 
until  the  7th  of  that  month,  during  which 
time  the  ass'jssments  of  several  persons  were 
examined  and  altered,  but  no  change  was 
made  in  that  of  the  bank.  That  on  October 
7th  .the  board  ordered  a  reduction  of  10  per 
cent,  to  be  made  in  the  assessed  value  of 
certain  property,  not  including  money,  notes, 
and  accounts,  and  delivered  the  assessment 
roll  to  the  county  court,  with  its  certificate, 
attached  thereto,  showing  that  the  equaliza- 
tion had  not  been  completed.  That  on  Oc- 
tober 9th  the  court  met,  pursuant  to  the  ad- 
journment of  September  11th,  to  complete 
the  equalization,  and  a  notice  having  been 
served  upon  the  bank  to  appear  and  show 
cause  why  its  assessment  of  money,  notes, 
and  accounts  should  not  be  increased,  the 
court,  <Hi  October  12th,  made  the  following 
order:  "In  the  Matter  of  S<qualization  of 
Assessment  Boll  for  1893.  Assessment  of 
Douglas  County  Bank.  Now,  at  this  time. 
It  is  ordered  by  the  court  that  the  assessment 
of  money,  notes,  and  accounts  of  the  Doug- 
las Comity  Bank  for  the  year  1893  be  in- 


creased to  $15,000;  S.  0.  Flint,  O.  F.  Ck>d- 
f  rey  and  Peter  Hume  each  appearing  in  per- 
son for  said  bank."  Tliat,  the  assessment 
having  been  increased  in  pursuance  of  said 
order,  this  proceeding  was  instituted,  and  It 
is  alleged  that  the  county  court,  in  nrmirtng 
said  order,  exceeded  its  Jurisdiction,  to  the 
injury  of  the  plaintiff's  substantial  rigbts; 
tliat  the  attempted  increase  of  said  assess- 
ment is  unjust,  and  unauthorized  by  any 
facts  proved  l>efore  or  found  by  said  court; 
that  the  assessment  roil  was  not  returned  un- 
til October  2d,  at  which  time  the  board  of 
equalization  met  and  approved  tlie  assess- 
ment of  the  Douglas  County  Bank;  that  the 
county  court  thereafter,  without  legal  notice 
thereof,  and  in  the  absence  of  any  certifi- 
cate that  the  assessment  had  not  been  ex- 
amined and  approved,  attempted  to  act  as  a 
board  of  equalization  at  an  adjournment  of 
the  September  term  of  said  court;  that  no 
evidence  whatever  was  taken  or  produced 
before  the  court  upon  which  it  could  base 
an  alteration  of  said  assessment;  and  that 
its  action  in  so  doing  was  capricious  and 
arbitrary.  A  writ  of  review  having  Ijeen  is- 
sued and  served,  the  county  court  returned 
the  same  with  a  certified  copy  of  the  record, 
as  above  recited,  from  which  the  circuit 
court  found  that  the  county  court  had  ex- 
ceeded its  jurisdiction  in  making  said  order, 
and  rendered  a  Judgment  setting  it  aside, 
from  which  the  defendant  appeals. 

J.   W.  Hamilton,   for  appellants.    W.   R. 
Willis,  for  respondents. 

MOORE,  J.  (after  stating  the  facts).  The 
record  presents  two  questions  for  considera- 
tion: (1)  Did  the  county  court  have  Jurisdic- 
tion of  the  subject-matter  and  persons  of  the 
Interested  parties  at  the  time  it  attempted 
to  increase  the  assessment;  and,  if  so,  (2) 
does  the  record  show  a  judgment  unimpeach- 
able upon  a  direct  attack?  The  first  question 
suggested  requires  an  examination  of  the 
statute  prescribing  the  duties  of  the  assess- 
or, board  of  equalization,  and  county  court 
in  the  matter  of  returning  the  assessment 
roll  and  equalizing  the  assessment.  The 
law  requires  the  assessor  to  assess  all  the 
taxable  property  within  his  county  and  re- 
turn the  roll  thereof  to  the  county  clerk  on 
or  before  the  first  Monday  in  Septeml>er 
(Hill's  Ann.  Laws  Or.  {  2752),  and  it  is  made 
the  duty  of  the  county  Judge,  county  clerk, 
and  assessor,  as  a  board  of  equalization,  to 
meet  on  the  last  Monday  in  August,  and,  if 
necessary,  to  continue  in  session  one  week, 
for  the  purpose  of  examining  and  correcting 
the  assessment  roll  and  equalizing  the  as- 
sessment (Id.  IS  2760,  2778).  And  to  guard 
against  the  possible  contingency  of  lack  of 
time  the  statute  provides  that  the  county 
court  shall,  at  its  term  In  September  in 
each  year,  complete  the  equalization  (Id.  | 
2782),  but  if  the  assessor  is  unable  to  com- 
plete the  assessment  by  the  last  Monday  in 
jitized  by  v_ 
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AogoBt  the  connty  court  may,  at  any  regu- 
lar term  thereof,  prior  to  the  first  Monday  of 
September,  extend  the  time  for  returning  the 
uaesament  roll  to  a  day  certain,  not  later 
than  the  first  Monday  in  October  (Id-  tt  2752. 
2777).  It  Is  also  made  the  duty  of  the  aasesa- 
or  to  give  three  weeks'  public  notice  of  the 
meeting  of  the  board  of  equalization  prior  to 
the  date  of  returning  the  roU  (Id.  !!  2700, 
2777),  and.  If  the  board  Is  unable  to  complete 
the  equalization  during  the  week  In  which  It 
Is  required  to  meet.  It  shall  be  the  duty  of 
the  county  court,  at  Its  next  term  thereafter, 
sitting  to  transact  connty  business,  to  com- 
plete such  examination  and  correction.  In 
the  same  manner  and  with  like  effect  as  the 
board  of  equalization  is  required  to  do  (Id. 
i  2781).  The  record  shows  that  the  county 
court,  on  July  17.  1893,  at  a  regular  term 
thereof,  made  an  order  extending  the  time 
for  the  retnm  of  the  assessment  roll  to  the 
first  Monday  in  October,  at  which  time,  the 
roll  luiTlng  been  returned,  the  board  of 
equalization  met,  pursuant  to  the  assessor's 
notice,  and  continued  In  session  one  week; 
but,  being  unable  to  complete  its  labors 
within  that  time,  the  roll  was  submitted  to 
the  county  court  for  final  equalization,  and 
that  on  October  12th  the  court  Increased  the 
plaintiffs'  assessment  The  plaintiffs  con- 
tend that,  the  court  having,  at  Its  regular  ses- 
sion In  September,  adjourned  to  the  0th  of 
October,  when  It  convened  on  the  latter  date 
Its  session  was  a  continuation  of  the  Sep- 
tember term,  and  not  Its  next  term  after  the 
meeting  of  the  board  of  equalization,  and 
hence  the  county  court  was  at  that  time 
powerless  to  equalize  or  correct  the  assess- 
ment  roll,  and  bad  no  authority  to  do  so  un- 
til the  next  regular  term  after  the  Septem- 
ber term. 

The  point  for  which  the  olalntlffs  contend 
demands  an  examination  of  the  terms  of  the 
county  court  required  to  be  held  in  Douglas 
county,  and  a  definition  of  the  word  "term," 
as  applied  to  a  session  thereof.  The  terms 
of  said  court,  appointed  by  law,  are  held  on 
the  first  Monday  In  January,  March,  May, 
July,  September,  and  November  (Hill's  Ann. 
Uws  Or.  I  2335),  and  a  term  may  also  be 
held  at  such  other  times  as  the  court,  in 
term,  or  the  county  Judge,  in  vacation,  may 
appoint  (Id.  }  899).  In  Tompkins  v.  Clacka- 
mas Co.,  11  Or.  364.  4  Pac.  1210,  it  was  held 
that  when  the, statute  referred  to  the  terms 
of  a  county  court  it  meant  the  regular  terms 
prescribed  by  law,  and  not  the  special  terms 
appointed  by  the  court  or  Judge  thereof. 
This  opinion  was  rendered  in  the  construc- 
tion of  a  statute  under  the  authority  of  which 
the  county  court  of  Clackamas  county  sought 
to  establish  a  county  road  across  the  plain- 
tUTs  premises,  and,  the  proceedings  taken 
being  for  the  purpose  of  appropriating  pri- 
tate  proi>erty  to  a  public  use,  the  court  very 
properly  constmed  the  statute  strictly.  The 
commencement  of  every  term  is  fixed  by 
■tatnte,  and  the  end  by  the  final  adjourn- 


ment for  that  term,  so  that,  if  It  should  sit 
pursuant  to  an  order  of  adjournment  made 
and  entered  upon  the  record  in  term  time,  it 
would  not  be  another  session  of  the  court, 
bat  a  continuation  of  the  statutory  term,  and 
this  is  the  case  whether  the  adjournment  be 
from  one  day  to  the  next  or  for  a  longer 
period  (Bronson  v.  Schulten,  104  U.  S.  410); 
and  hence  It  follows  that  when  the  county 
court  met  on  October  9tb,  pursuant  to  the 
adjournment  of  September  11th,  it  was  a 
continuation  of  the  September  term,  and,  if 
the  statute  is  to  be  construed  strictly,  not  Its 
next  term  after  the  meeting  of  the  board  of 
equalization. 

Kvery  citizen  owes  a  duty  to  the  state  to 
bear  a  Just  proportion  of  Its  burdens,  and  if 
the  assessor  should  undervalue  his  property, 
or  omit  a  part  thereof  assessable  for  general 
taxation,  he  has  no  just  cause  for  complaint 
if  a  l>oard  of  equalization  or  county  court 
adds  thereto  or  increases  the  value  placed 
upon  it  by  the  ofllcer  chosen  for  that  pur- 
pose. The  duty  of  supporting  the  state  be- 
ing Incumbent  upon  the  citizen  in  proportion 
to  bis  taxable  property,  the  right  to  equalize 
the  measure  of  his  burden  must  be  in  the 
state,  which.  In  the  interest  ot  the  citizen, 
delegates  this  power  to  the  board  of  equali- 
zation, and  if  not  completed  by  it  within  a 
given  time,  then  to  the  county  court  for  final 
eqiullzatlon.  It  Is  presumed  that  official 
duty  has  been  regularly  performed  (Hill's 
Ann.  Laws  Or.  i  77G,  subd.  15),  and,  this  be- 
ing so,  the  list  of  property  of  the  citizen 
returned  by  the  assessor,  as  well  as  the  value 
placed  thereon,  must  be  deemed  prima  facie 
correct,  and,  the  right  of  the  board  or  court 
to  add  to  the  list  or  alter  the  value  so  ascer- 
tained being  a  delegated  power.  The  measure 
of  such  power  must  be  found  In  the  statute 
conferring  it  This  would  require  the  board 
or  court,  If  the  statute  was  held  to  be  manda- 
tory, to  alter  the  assessment  at  the  time  and 
In  the  manner  only  ae  prescribed  by  law; 
but  as  we  understand  the  law,  proceedings 
to  equalize  assessments  of  this  character  are 
to  be  construed  much  more  liberally  than  an 
equalization  of  an  assessment  for  municipal 
purposes.  2  Deaty,  Tax'n,  615.  In  the  coun- 
ties of  Josephine,  Curry,  Coos,  and  Wallowa 
no  terms  of  the  county  court  are  held  after 
the  first  Monday  In  September  until  the  first 
Monday  in  January.  Section  2335,  supra. 
The  county  court,  at  its  term  in  September 
In  each  year.  Is  required  to  levy  the  county, 
state,  and  school  taxes  (Id.  $  2783),  and  if 
the  assessor  in  either  of  these  counties  should 
be  unable  to  return  his  roll  on  the  last  Mon- 
day in  August,  and  further  time  was  granted 
him  for  that  purpose,  the  county  court  could 
not  to  give  the  statute  a  strict  construction, 
equalize  the  assessment  until  the  January 
term.  If  the  board  at  equalization  was  un- 
able to  complete  its  labord  within  one  week. 
The  result  of  this  would  be  that  the  county 
court  must  omit  either  the  equalization  or 
the  levy  of  taxes,  and  for  this  reason  we  can- 
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not  fhlnlc  that  the  legtelatlve  aBsembly  meant, 
by  "the  nert  term  thereafter,"  the  next  reg- 
xilar  term  after  the  meeting  of  the  board  of 
«qT]aIlzatlon.  We  are  strengthened  In  this 
•belief  from  the  language  of  section  2777, 
snpra,  which  provides  that  the  county  court, 
at  any  regular  term  thereof,  may  extend  the 
time  for  the  assessor  to  return  his  roll,  there- 
by Implying  that  all  other  statutory  require- 
ments In  relation  to  the  assessment,  equali- 
sation, and  levy  of  taxes  may  be  compiled 
with  at  an  adjourned  term  of  the  court.  The 
assessment  having  been  made  to  raise  a  pub- 
lic tax,  there  Is  no  necessity  for  construing 
the  statute  strictly,  and  '^e  hold  that  the  lan- 
guage, "at  Its  next  t»m  thereafter  sitting  to 
transact  county  business,"  means  at  the  next 
session  of  the  county  court  after  the  meeting 
of  the  board  of  equalization. 

The  court,  having  Jurisdiction  of  the  sub- 
ject-matter, obtained  Jurisdiction  of  the  per- 
sons of  the  plaintiffs  by  their  voluntary  ap- 
X)earance  before  It,  for  It  Is  a  universal  rule, 
which  admits  of  no  exception,  that  If  the 
court  has  Jurisdiction  of  the  subject-matter, 
a  general  appearance  gives  Jurisdiction  of 
the  person  (2  Enc.  Pi.  A  Prac.  639),  and  if  the 
record  falls,  as  in  the  case  at  bar,  to  show 
that  the  appearance  was  special.  It  will  be 
presumed  to  have  been  general  (Deshler  v. 
Foster,  Morris  [Iowa]  •403).  The  plaintiffs' 
assessment  having  been  entered  on  page  57 
of  the  roll,  they  contend  that  It  was  approved 
by  the  board  of  equalisation,  and  that  this 
conclusively  appears  from  the  fact  that  the 
board  altered  an  assessment  entered  on  page 
53  and  another  on  pagf  114  thereof.  This 
could  only  be  so  by  Indulging  the  presnmiy- 
tlon  that  the  board  of  equalization  began  at 
the  first  page  of  the  assessment  roll,  and 
continued  to  examine  ar.d  correct  the  success- 
ive entries  therein,  in  regular  order,  during 
the  week  it  was  in  session.  The  assessor 
published  a  notice  of  the  meeting  of  the 
board  of  equalization.  Inviting  interested  tax- 
payers to  attend  its  session  for  the  purpose 
of  having  their  assessments  corrected;  but,  in 
appearing  in  response  thereto,'  it  cannot  be 
presumed,  or  even  8appou,ed,  that  the  persons 
whose  names  were  entered  on  the  assessment 
roll  appeared  before  the  board  of  equaliza- 
tion in  the  order  In  which  their  names  were 
written  or  arranged  by  the  assessor;  nor  does 
the  fact  that  alterations  were  made  on  the 
roll  upon  pages  before  and  after  that  upon 
which  the  assessment  ct  the  Douglas  County 
Bank  was  entered  Bh<m  that  the  board  ax>- 
proved  the  assessment  of  the  bank. 

It  Is  contended  that  the  county  court  could 
acquire  Jurisdiction  to  alter  an  assessment 
only  by  means  of  a  certificate  from  the  board 
of  equalization  that  it  had  not  acted  upon  or 
equalized  a  given  assessment,  and,  no  cer- 
tificate of  that  character  having  been  Issued, 
the  county  court  had  no  authority  to  alter 
this  assessment  The  assessment  roll  con- 
tains a  column  for  the  "Total  Value  of  Taxa- 
We  Property,"  In  which  the  assessor  carried 


out  the  aggregate  value  of  the  aeveral  classes 
of  property  assessed.  The  next  column  to  the 
right  is  entitled,  "As  Equalized  by  the  County 
Board,"  and  It  must  be  presumed  that  the 
board  of  equalization  entered  In  this  column 
every  assessment  it  corrected  or  equalized,  and 
no  entry  of  that  character  having  been  made 
in  this  column  opposite  the  assessment  of  the 
Douglas  County  Bank,  it  was  apparent  to  the 
county  court,  from  the  certificate  made  by 
the  board  of  equalization,  that  the  plaintiffs' 
assessment  bad  not  been  equalized,  and  an- 
thorlzed  the  court  to  examine,  correct,  and 
equalize  the  same.  The  county  court  having 
Jurisdiction  of  the  subject-matter  and  of  the 
persons,  it  only  remains  to  be  seen  whether 
the  order  complained  of  is  sufficient  in  form 
to  withstand  a  direct  attack. 

It  will  be  observed  that  the  Judgment  con- 
tains no  recital  that  it  appeared  to  the  court. 
from  any  evidence  taken  before  it,  that  the 
assessment  complained  of  was  incorrect,  or 
that  it  should  be  Increased;  and  the  question 
Is  presented  whether  the  entry  of  a  Judg'- 
meut,  without  a  statement  that  any  sum  Is 
due,  or  of  any  facts  upon  which  it  is  predi- 
cated, is  binding  upon  the  parties  affected 
thereby,  except  in  a  collateral  proceeding. 
Mr.  Freeman,  In  speaking  of  the  sufficiency 
of  the  Journal  entry  of  a  Judgment,  says  "that 
whatever  appears  ui)on  Its  face  to  be  intend- 
ed as  the  entry  of  a  Judgment  will  be  re- 
garded as  sufficiently  formal  if  it  shows  (1) 
the  relief  granted;  and  (2)  that  the  grant 
was  made  by  the  court  In  whose  records  tbe 
entry  is  written"  (Freem.  Judgm.  f  50);  and 
in  another  section  the  same  learned  author 
says:  "No  particular  form  is  required  In  the 
proceedings  of  the  court  to  render  their  or- 
der a  Judgment  It  Is  sufficient  if  it  Is  flnaU 
and  the  party  may  be  Injured"  (Id.  g  51). 
Mr.  Black  also  says:  "It  Is  further  to  be  not- 
ed. In  connection  with  matters  of  form  In 
Judgments,  that  a  much  less  degree  of  tech- 
nicality and  formality  is  required  in  the  Judg- 
ments of  Justices  of  the  peace  and  other  in- 
ferior courts  than  is  exacted  in  respect  to  the 
Judgments  of  courts  of  record."  1  Black,' 
Judgm.  { 115.  "The  Judgment,"  says  Wheeler, 
J.,  in  Hamilton  v.  Ward,  4  Tex.  356,  "raises  a 
legal  presumption  of  the  truth  of  every  mate- 
rial averment  in  the  petition  or  motion^ 
which  can  only  be  rebutted  by  a  statement 
of  facts  showing  the  absence  of  proof." 
And  further  in  the  opinion  tbe  same  learned 
Justice  says:  "It  cannot,  therefore,  be  a  valid 
objection  to  the  Judgment  that  it  does  not 
recite  the  facts  alleged  in  the  motion  and 
proved  at  the  trial."  If  there  be  any  ambi- 
guity therein,  the  pleadings  may  be  read  in 
connection  with  the  Judgment  for  the  pur- 
pose of  explaining  the  uncertainty.  The 
Judgment  is  the  final  order  predicated  upon 
the  prior  proceedings,  which  may  always  he- 
examined  in  aid  of  and  to  support  the  Judg- 
ment    1  Black,  Judgm.  §  123. 

The  plaintiffs,  under  the  provisions  of  aee- 
tlon  2780,  Hill's  Ann.  Laws   Or.,  were  serr- 
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ed  with  a  written  notice  whicb  required  tbem 
to  Mpear  before  the  county  conrt  to  8}iow 
wby  their  assessment  of  money,  notes,  and 
acooonts  shonld  not  be  increased,  and  in 
obedience  thereto  they  personally  appeared 
for  tbat  purpose.  This  notice  is  the  pleading 
by  which  the  conrt  obtained  Jurisdiction  of 
the  persons,  and  may  be  read  in  connection 
with  the  order  founded  thereon  for  the  pur- 
pose of  explaining  the  latter.  An  examina- 
tion of  the  notice  conclusively  shows  the  na- 
ture of  the  inquiry  proposed,  and  the  cxder 
of  the  court  l>aaed  thereon  is  equivalent  to 
a  finding  tbat  the  class  of  property  specified 
In  the  notice  and  order  was  assessed  too  low, 
and  for  that  reason  it  was  the  Judgment  of 
the  conrt  that  the  assessment  thereof  be  in- 
creased. No  board  of  equalization  can  ar- 
bitrarily increase  the  assessment  of  a  tax- 
payer, for  to  do  BO  would  be  a  confiscation 
of  property;  but  the  pleadings  having,  in  ef- 
fect, stated  a  cause  of  action,  and  an  order 
having  been  made,  thereon,  it  must  be  pre- 
Bomed  that  sufilcient  evidence  was  adduced 
from  wtilcb  the  court  concluded  that  the  as- 
sessment shonld  be  Increased  to  the  amount 
foond  by  it.  In  Becker  v.  Malheur  Co.,  24 
Or.  217,  33  Pac.  643,  Bean,  J.,  in  speaking  of 
the  dntles  of  a  board  of  equalization,  and  the 
presumptions  indulged  in  favor  of  its  con- 
clusions, says:  "There  Is  no  provision  of  law 
of  which  we  are  aware  making  it  the  duty  of 
the  board  to  reduce  to  writing  or  preserve 
the  evidence  before  it  in  the  matter  of  the 
equalization  of  taxes,  and,  although  it  is  an 
inferior  tribonal,  every  presumption  exists  in 
favor  of  the  regularity  of  Its  proceedings  aft- 
er it  has  once  acquired  Jurisdiction."  Tlie 
Judgment  of  tbe  conrt  annulling  the  increase 
in  tlie  assessment  being  erroneous,  the  Judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed, with  instroctions  to  dlsmiSB  tbe  writ  of 
review. 


WAIiKSB  V.  BLOOMINGOAMP  et  al.i 

(Supreme  Ooart  of  Oregon.     Jan.  13,  1896.) 

ttMtruB — HcsDiKS  Bhbbp  oir  Ujiiitaijoanit  Laitd. 

L  A  complaint  for  trespass  on  nnindosed 
land  in  a  portion  of  the  state  to  which  the 
fence  law  applies,  which  alleges  that  defendant 
nnlawfttily  nerdea  sheep  on  the  land,  whereby 
piaiotiff  was  distnibed  in  his  possession,  does 
not  state  a  cause  of  action. 

2.  Anrhere  the  fence  law  is  applicable,  the 
common-law  liability  for  injury  to  nnincloaed 
lind  by  domestic  stock  is  abrogated. 

Appeal  from  circuit  court,  Klamath  coun- 
ty; W.  C.  Hale,  Judge. 

Action  of  trespass  by  Vf.  Albert  Walker 
sgalnst  Henry  Bloomlngcamp  and  others.  A 
demnrrer  to  the  complaint  was  overruled, 
tnd  defendants  appeal.    Reversed. 

Henry  L.  Benson  and  W.  R.  WiUis,  for  ap- 
peOants.     L>.  R.  Webster,  for  respondent 

BEAN,  G.  J.  This  is  an  action  brought  to 
neover  for  the  alleged  trespass  of  defend- 

1  Rehearing  pen^g. 


anto'  sheep  upon  tbe  nnindosed  lands  of  tbe 
plaintiff.  The  complaint,  after  alleging 
plalntUTs  ownership  of  the  land,  avers: 
"That  on  divers  days  and  times  between 
AprU  13,  1894,  and  April  21,  1894,  the  defend- 
ants unlawfully  and  willfully  herded,  and 
permitted  to  be  herded,  their  bands  of  sheep 
upon  the  above  lands,  of  which  plaintiff  was, 
by  reason  thereof,  dlsturt>ed  in  his  posses- 
sion, and  plaintiff's  grass  on  said  land  was 
trodden  down,  eaten  np,  injured,  and  destroy- 
ed, to  tbe  plaintiff's  damage  in  the  sum  of 
two  hundred  and  forty-five  dollars."  Tbe  de- 
fendants demurred  to  the  complaint,  upon 
tbe  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  and. 
the  demurrer  being  overruled,  Jndgrment  was 
rendered  in  favor  of  plaintiff,  from  wblcta  de- 
fendants appeal. 

The  common-law  rule  by  which  the  owner 
of  domestic  stock  was  made  liable  for  the 
Injury  done  by  them  to  the  uninclosed  lands 
of  another  is  not  in  force  in  the  portions  of 
this  state  to  which  the  fence  law  is  applica- 
ble. Campbell  v.  Bridwell,  5  Or.  312.  Here 
the  rule  prevails  that  uninclosed  and  unim- 
proved lands  are  regarded  as  common  of  pas- 
turage, and  the  owner  of  stock  may  suffer 
them  to  go  at  large  and  depasture  such  lands 
without  being  liable  in  trespass  therefor.  If 
tbe  owner  of  tbe  land  would  protect  himself 
from  such  damage,  he  must  inclose  it,  or 
keep  the  stock  off  in  some  other  way.  But 
the  contention  for  the  plaintiff  Is  that  this 
rule  applies  only  to  animals  running  at  large, 
and  not  to  the  willful  trespass  of  an  owner 
who  knowingly  and  intentionally  drives  and 
confines  his  stock  upon  the  land  of  another 
without  his  consent  or  against  his  will,  for 
the  purpose  of  eating  or  destroying  tbe  glass 
and  herbage  growing  thereon;  and  the  au- 
thorities seem  to  be  to  that  effect.  7  Am.  & 
Eng.  Enc.  Law,  892;  Lazarus  v.  Phelps,  1S2 
U.  S.  81, 14  Sup.  Ct  477;  Harrison  v.  Adam- 
son,  76  Iowa,  337,  41  N.  W.  34;  Delaney  v. 
Errickson,  11  Neb.  533. 10  N.  W.  451;  Powers 
V.  Kindt,  13  Kan.  74  But,  in  our  opinion, 
tbe  doctrine  established  by  these  cases  can- 
not be  made  to  apply  to  this  record.  The 
complaint  does  not  aver  that  the  sheep  were 
actually  and  pnrposely  driven  upon  tbe  land 
of  plaintiff  by  defendants,  or  driven  there  at 
all,  or  kept  there  without  plaintiff's  consent, 
or  even  that  defendants  or  their  herdera 
knew  tbat  tbe  lands  belonged  to  the  plaintiff; 
nor  does  it  state  any  facts  showing  a  will- 
ful or  intentional  trespass  by  tbe  owner  of 
tbe  sheep.  It  is  true  the  complaint  alleges 
that  the  sheep  were  unlawfully  and  willfully 
herded,  and  permitted  to  be  herded,  upon  the 
land;  but  this  amounts  to  nothing  more,  in 
effect,  than  an  averment  that  the  defendants 
suffered  their  sheep.  In  charge  of  a  herder, 
to  graze  and  pasture  ni>on  tbe  uninclosed 
lands  of  the  plaintiff.  It  is  well  Icnown  that 
the  flock  masters  of  the  section  of  the  state 
where  this  controversy  arose  are  required,  by 
tbe  necessities  of  the  case,  to  keep  their 
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sbeep  In  charge  of  a  berder,  in  order  to  pro- 
tect tbem  from  loss  or  destruction  while 
ranging  and  fe>~dln);  upon  the  common,  nnln- 
Closed  lands.  The  sbeep,  however,  are  gen- 
erally permittea  to  roam  substantially  at  will 
oTer  the  range,  under  the  care  and  superyl- 
sion  of  the  herder;  and  If,  in  doing  so,  they 
go  ui>on  the  onlnclosed  land  of  another,  for 
the  purpose  of  pasturage,  the  owner  of  the 
land,  in  our  opinion,  has  no  cause  of  action 
for  the  trespass.  Fant  r.  Lyman,  9  Mont.  61, 
22  Pac.  120.  It  follows  that,  when  one  per- 
mits his  stock  to  run  at  large  or  graze  npon 
uninclosed  land,  be  is  guilty  of  no  actionable 
injury;  and  the  fact  that  the  character  of 
the  stock  requires  that  he  should  have  them 
In  charge  of  some  person,  to  protect  them 
from  loss  or  destrucUon,  does  not,  in  our 
opinion,  change  the  rule.  By  so  doing,  he 
does  nothing  more  than  has  Deen,  by  common 
consent,  done  by  the  owners  of  such  stock 
since  the  earliest  settlement  of  the  state; 
and,  if  the  practice  Is  now  to  be  changed,  it 
should  be  done  by  legislative  enactment. 
Judgment  reversed,  and  cause  remanded, 
with  directions  to  sustain  the  demurrer  to  the 
complaint. 


STATB  ex  rel.  ATTORNEY  QENBRAL  v. 
McGRAW,  Qovemor,  et  al. 

(Supreme  Court  of  Washington.     Dec.  26, 
1S95.) 

BTATDTB  —  CONSTRnOTION  —  RSPBAL  —  DlSBUBSB- 

MaNT  OF  Statb  Funds. 

1.  Act  March  21,  1883,  cheated  a  commis- 
tiion  for  the  erection  of  a  state  capitol  building, 
and  provided  that  tiie  disbursements  therefor 
should  be  paid  in  warrants  on  the  state  capitol 
building  fond,  which  fund  was  to  be  derived 
from  the  sale  of  lands  granted  the  state  by  the 
federal  government  for  such  purpose.  Held, 
that  the  commission  was  authorized  to  provide 
for  the  sale  of  warrants  at  not  less  than  par, 
drawn  on  the  bnildinK  fund,  on  the  letting  of 
the  contract  for  the  building,  and  to  use  the 
mrney  so  received  to  make  cash  payments  as 
the  work  prog'esiied,  as  such  plan  does  not  con- 
stitute a  borrowing  of  money. 

2.  Const,  art  8.  {  4,  prohibiting  the  pay- 
ment of  mone^  out  of  the  state  treasury  unless 
the  payment  is  made  within  two  years  from 
the  1st  of  May  after  the  appropriation,  does  not 
applr  to  the  disbursement  of  the  state  capitol 
building  fund,  which  is  to  be  derived  from  the 
sale  of  lands  granted  the  state  by  the  federal 
government  for  the  purpose  of  erecting  capitol 
buildings. 

3.  Act  March  20,  1895,  prohibiting  the  state 
auditor  from  issuing  any  warrants  except  on 
voucbers  for  services  rendered  or  material  fur- 
nished, does  not  apply  to  the  disbursement  of 
the  capitol  fund  provided  for  by  Special  Act 
March  13,  1895,  and  to  be  derived  from  the 
sale  of  lands  granted  the  state  by  the  federal 

government  for  the  purpose  of  erecting  capitol 
nildings. 

Appeal  from  superior  court,  Thurston  coun- 
ty;  T.  M.  Reed,  Jr.,  Judge. 

Action,  on  the  relation  of  the  attorney  gen- 
eral, against  John  H.  McOraw,  governor,  and 
others,  as  members  or  tne  state  capitol  com- 
mission, and  others.    There  was  a  Judgment 


for  defendants,   and   relator  appeals.      Af- 
firmed. 

Harold  Preston,  fur  appellant  James  A, 
Haight,  for  respondents. 

GORDON,  J.  The  question  to  be  deter^ 
mined  in  this  case  is  the  legality  of  a  resolu- 
tion of  the  state  capitol  commission,  wliicb 
resolution  is  as  follows:  "Whereas,  It  ap- 
pears to  the  state  capitol  commission  that 
said  commission  can  dispose  of  warrants  on 
the  'state  capitol  building  fund'  for  the  full 
amount  of  the  unexpended  appropriation  for 
said  state  capitol  at  par  in  cash,  if  issued  en 
the  letting  of  the  contract  for  the  super- 
structure of  the  capitol  building,  for  which 
bids  are  or  will  be  invited,  and  ttiat  by  so 
doing,  the  completiun  of  said  capitol  building 
wholly  and  solely  from  said  "state  capitol 
building  li,nd.'  and  without  resort  to  any  oth- 
er fund  of  the  state,  is  insured,— and  the  con- 
tract price  for  said  letting  can  be  reduced 
several  thousand  dollars,  and  said  sum  saved 
to  the  state,  and,  without  so  doing,  said  con- 
tract cannot  be  let:  Therefore,  be  It  resolv- 
ed, that,  on  the  letting  of  the  contract,  the 
commission,  with  the  consent  of  the  contract- 
or, issue  to  the  auditor  its  certificate  or  cer- 
tificates directing  the  auditor  to  issue  war- 
rants on  the  'state  capitol  building  fund.'  pay- 
able to  the  order  of  the  contractor,  to  be 
indorsed  by  the  contractor,  and  to  be  deliv- 
ered as  so  indorsed  by  the  auditor  In  ex- 
change for  cash  at  net  less  than  par.  said 
certificate  or  certificates  and  warrants  to  be 
for  a  sum  or  sums  not  exceeding  the  amount 
of  the  appropriation  still  unexpended;  said 
moneys  realized  by  the  commission  from  said 
warrants  to  be  held  by  the  state  treasurer 
solely  to  be  disbursed  upon  certificates  is- 
sued by  the  board  upon  and  with  voucbers 
duly  presented,  passed  upon,  examined,  au- 
dited, and  allowed  In  the  method  provided 
in  section  14  of  cbbpter  138,  Laws  of  1893, 
certifying  that  services  have  been  rendered 
and  material  furnished,  and  that  the  person 
therein  named  is  entitled  to  be  paid  the 
amount  therein  named;  said  certificates  to 
be  audited  and  allowed  by  the  state  auditor." 

Upon  behalf  of  the  relator  it  is  contended 
that  the  plan  proposed  by  said  resolution  In- 
volves the  borrowing  of  money,  and  that  no 
authority  exists  in  the  commission  or  In  tbe 
auditor  of  the  state  for  that  purpose;  that 
the  acts  contemplated  by  said  resolution  are 
not  within  the  powers  conferred  by  law  up- 
on said  capitol  commission  and  the  several 
ofi^cers  of  the  state,  made  respondents  here- 
in; tliat  it  would  be  a  breach  of  the  official 
duty  of  the  state  auditor  to  issue  warrants 
contemplated  by  si.id  resolution  in  advance 
of  the  performance  of  labor  and  the  furnish- 
ing of  material  by  the  contractor;  and  that 
it  would  be  a  breach  of  duty  for  the  state 
treasurer  to  pay  out  the  funds  received  from 
the  sale  of  said  proposed  warrants  upon  the 
certificates  proposed  by  said  resolution;   that 
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fbt  propoaed  plan  contemplates  the  vlola- 
tioD  of  tbe  constltutloiuLl  provision  forbidding 
tbe  dlsbarsement  of  money  from  any  fund 
after  the  lapse  of  two  yean  from  May  1st 
fbllowing  tbe  date  of  the  appropriation. 
Cblef  of  these  objections,  and  the  one  most 
strongly  relied  upon  by  connsel,  is  the  first 
above  mentioned,  viz.  that  the  borrowing  of 
money  is  of  the  essence  of  tbe  pro];)osed  plan. 
The  act  of  congress  approved  February  22, 
1S89,  commonly  known  as  the  "Enabling 
Act"  in  substance  granted  to  the  state  132,- 
000  acres  of  the  unappropriated  public  lands 
therein,  "for  the  purpose  of  erecting  build- 
Inga  at  tbe  capital  of  said  state  for  legisla- 
tlve.  Judicial  and  executive  purposes." 

Section  1  of  the  act  of  the  legislature  of 
this  state  approved  March  21,  1883,  provides 
"that  for  the  purpose  of  erecting  and  com- 
pleting a  state  capltol  building  for  the  state 
of  Washington  on  the  site  now  owned  and 
occupied  by  the  state  ot  Washington  for  the 
pnrpose  at  the  city  of  Olympla  In  said  state 
there  Is  hereby  created  a  board  to  be  known 
18  the  'state  capltol  commission.'    •    •    ••• 

Section  5  of  said  act  is  as  follows:     "It 
■hail  be  the  duty  of  said  board:     (1)  To  lo- 
cate said  capltol  bnllding  at  the  idace  in  the 
present    capltol   grounds   most   sightly    and 
ipl table  therefor.     (2)  To  secure  the  submls- 
rion  of  plans  and  designs  appropriate  to  a 
capltol  building  of  tbe  state  of  Washington, 
the  reasonable  cost  of  which  shall  be  one 
million  dollars  t^d  no  more,  and  from  snch 
plans  and  deslgnt  as  may  be  worthy  and  ade- 
qnate,  to  secure  the  selection  of  tbe  most 
desirable  plan  and  design,  and  to  obtain  prop- 
er arcbltectaral  designs,  plans  and  specifica- 
tions and  details,   in  conformity  with  such 
^n  and  design.     (3)  To  secure  the  erection 
and  completion  of  said  capitol  building  con- 
forming faithfully  to  such  plan  and  design." 
Sectlona  14  and  15  of  the  same  act  read: 
"Sec  14.  All  disbursements  on  account  of 
tbe  constmctlon  of  tbe  capltol  building  shall 
be  made  pnrsnant  to  certificates  issued  by 
the  board.     All  claims,  bills  and  demands  for 
labor  performed,  work  done  or  material  fur- 
nished shall  be  presented  to  the  board  In 
dnpllcate,  and  shall  be  passed  upon  by  said 
board  only  at  regular  sessions  thereof,  and 
after  a  carefnl  examination  of  every  Item 
named.    If  found  correct  they  shall  audit  the 
tame,  preserving  one  duplicate  and   trans- 
mitting the  other  as  audited  and  allowed  to 
tbe  state  auditor,  and  shall  issue  a  certifl- 
cite  to  tbe  effect  that  services  have  been  ren- 
dered or  material  furnished,  and  tbe  person 
herein  named  is  entitled  to  a  warrant  on 
the  treasury  for  the  i.  mount  therein  named. 
Upon  the  presentation  of  said  certificate  and 
I  duplicate  of  the  vouchers  therefor  as  au- 
dited and  approved  by  the  board  as  herein 
provided,  to  the  state  auditor,  he  shall  draw 
I))s  warrant  on  the  state  treasury  on  the 
'Mate  capltol  building  fund'  for  tbe  amotmt 
slated,  and  to  the  order  of  the  person  named 
In  Hid  ceiUflcate:  provided,  that  no  certlil- 
T.43P.no.2— 12 


cate  shall  be  issued  In  ercess  of  the  amount 
appropriated  for  that  year.  All  certificates 
issued  shall  be  recorded  in  a  IxxA  kept  for 
that  purpose. 

"Sec.  15.  In  order  to  carry  out  the  provi- 
sions of  this  act,  there  is  hereby  created  a 
fund  to  be  known  as  tbe  '(state)  capitol  build- 
ing fund,'  into  which  lund  shall  be  paid  the 
proceeds  of  all  moneys-  derived  from  the  sales 
of  lands  granted  to  the  state  of  Washington 
for  the  purpose  of  erecting  public  buildings 
at  the  state  capital,  from  which  fund  there 
Is  hereby  appropriated  the  sum  of  two  hun- 
dred and  twenty-five  thousand  dollars  for 
the  fiscal  year  ending  March  31,  ISdi,  and 
two  hundred  and  seventy-five  thousand  dol- 
lars for  the  fiscal  year  .mding  March  81, 
1895:  provided,  that  no  appropriation  shall 
be  made  from  any  fund  except  the  fund  de- 
rived from  the  sale  of  lands  granted  for  erect- 
ing public  buildings  at  tbe  state  capltol." 

Section  17  of  the  same  act  recites  that  "the 
state  having  no  suitable  building  for  capltol 
purposes,  and  a  long  Interval  necessarily 
elapsing  after  this  act  goes  Into  effect  be- 
fore the  work  of  construction  on  the  capitol 
building  can  be  begnn,  an  emergency  Is  here- 
by declared  to  exist    •    •    •" 

Section  15,  above  quoted,  was  further 
amended  by  the  act  approved  March  13, 1895, 
as  follows: 

"Section  1.  That  section  15  of  chapter 
cxxxvlU.  of  the  Laws  of  Washington  of  the 
Session  of  1893,  be  amended  to  read  as  fol- 
lows: 'Sec.  16.  In  order  to  carry  out  the  pro- 
visions of  this  act  there  Is  hereby  created  a 
fund  to  be  known  as  the  "state  capitol  build- 
ing fund,"  into  which  fund  shall  be  paid  the 
proceeds  of  all  money  derived  from  the  sales 
of  land  granted  to  the  state  of  Washington 
for  the  purpose  ot  erecting  public  buildings 
at  the  state  capital,  from  which  fund  there  is 
hereby  appropriated  the  sum  of  nine  hun- 
dred and  thirty  thousand  dollars:  provided, 
that  no  appropriation  shall  be  made  from 
any  fund  except  the  fund  derived  from  the 
sale  of  lands  granted  for  erecting  public 
buildings  at  the  state,  capital:  provided,  fur- 
ther, that  any  future  contract  shall  be  for 
the  completion  of  the  building  according  to 
tbe  plans  and  specifications,  adopted  by  the 
capltol  building  commission,  and  shall  be 
paid  for  In  warrants  on  said  "state  capitol 
building  fund."  * " 

"In  interpreting  a  statute,  the  court  wiU 
not  look  merely  to  a  particular  clause  in 
which  general  words  may  be  used,  but  will 
take  In  connection  with  It  the  whole  statute 
(or  statutes  on  the  same  subject),  and  the 
objects  and  xraiicy  of  the  law,  as  indicated 
by  Its  various  provisions,  and  give  to  It  such 
a  construction  as  will  carry  Into  execution 
the  win  of  the  legislature.  •  •  •"  Brown 
V.  Duchesne,  19  How.  183. 

We  must  presume  that  the  legislature,  by 
the  acts  so  passed,  intended  to  secure  the 
building  and  completion  of  a  capitol  build- 
ing from  the  proceeds  of  salea  of  the  lands 
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so  granted  hj  congress,  without  reqprt  to 
other  funds.  We  are  also  bound  to  presume 
that  the  commission  which  It  authorized 
thereto  is  In  good  faith  endeavoring  to  ef- 
fectuate the  object  and  purpose  of  the  legis- 
lature. We  think  a  reference  to  the  acts  of 
1803  and  1895,  and  particularly  to  sections  1 
and  17  of  the  act  of  1883,  above  quoted,  is 
sufficient  to  indicate  that  the  "object  of  the 
law"  was  to  secure  the  erection  at  the  state 
capital  of  a  suitable  building  "for  legislative, 
judicial  and  executive  purposes,"  out  of  the 
lands  granted  for  that  purpose  to  the  state  by 
the  general  government,  without  burdening 
the  treasury  of  the  state,  and  that  the  "pol- 
icy of  the  law"  was  to  Intrust  to  the  commis- 
sion provided  by  said  act  discretionary  pow- 
er to  determine  (subject  only  to  the  limita- 
tions and  restrictions  Imposed  by  said  act) 
the  best  means  to  accomplish  that  object, 
What  are  these  limitations?  First,  that  the 
cost  of  said  building  should  not  exceed 
51,000,000;  second,  that  no  portion  of  such 
cost  should  be  borne  by  any  fund  excepting 
"the  fund  derived  from  the  sale  of  lands 
granted  for  erecting  public  buildings  at  the 
state  capital";  and,  thirdly,  that  said  build- 
ing "shall  be  completed  by  the  1st  day  of 
January,  1899."  Such  being  the  "objects  and 
poUcy  of  the  law,"  as  indicated  In  its  various 
provisions,  the  method  of  procedure  Is  sub- 
ordinate and  secondary  thereto;  and  in  so 
far  as  such  procedure  Is  not  Inconslsteot 
with  the  main  object  and  policy,  nor  In  con- 
flict with  express  mandatory  provisions,  of 
the  act,  the  precise  method  of  its  adoption 
and  exercise  must  be  left  to  the  determina- 
tion of  the  commission  charged  with  the 
duty  of  effectuating  the  legislative  wUL  In 
Piatt  V.  nailroad  Co.,  99  U.  S.  48,  the  su- 
preme court  of  the  United  States  had  under 
consideration  the  act  of  congress  approved 
July  1,  1862,  granting  lands  to  said  railroad 
'xiupany  "for  the  purpose  of  aiding  in  the 
construction  of  the  railroad  and  telegraph 
line,"  etc.  It  was  provided  in  the  third  sec- 
tion of  said  act  that  all  lands  not  sold  or  dis- 
posed of  before  the  expiration  of  three  years 
after  the  completion  of  the  road  should  be 
subject  to  settlement  and  pre-emption  like 
other  lands.  Thereafter  the  company  ac- 
cepted the  grant,  located  Its  line  of  road,  and 
filed  its  map  within  the  requisite  'time. 
Thereafter,  In  order  to  raise  the  funds  neces- 
sary to  build  and  complete  its  line  of  road,  it 
issued  its  bonds,  and,  to  secure  said  bonds, 
executed  a  mortgage  upon  said  granted 
lands.  The  court  held  that  the  mortgage  ex- 
ecuted by  the  company  for  the  purpose  of 
raising  money  necessary  to  continue  and  com- 
plete the  construction  of  the  road  "disposed" 
of  said  lands,  within  the  meaning  of  the  act, 
and  was  authorized  thereby;  also,  that  the 
provisions  of  the  act  should  be  construed  so 
as  to  effect  their  primary  object,  which  was 
to  furnish  aid  in  and  during  the  construction 
of  the  road;  and  that  it  could  not  be  defeated 
TUX  controlled  by  the  secondary  and  subwdi- 


nate  puriwae  of  cqtMiiBg  to  settlement  and 
pre-emption  such  of  the  lands  as  should  not 
be  sold  or  disposed  of  within  the  designated 
period.  At  page  64  the  court  say:  "The 
principal  objection  tu-ged  against  the  inter- 
pretation we  have  given  to  the  words  "sold 
or  disposed  of  is  that  it  is  repugnant  to  the 
governmental  policy.  *  *  *  It  must  be 
admittM  that  congress  bad  that  policy  in 
view,  •  *  •  bat  this  policy  was  manifest- 
ly subordinated  to  the  higher  object  of  har-. 
ing  the  road  constructed  and  constructed 
with  the  aid  of  the  land  grant.  If,  as  we 
think  it  manifest,  the  leading  primary  pol- 
icy of  the  act  was  to  place  the  lands  in  the 
hands  of  the  company  to  he  used  for  the 
eompletlon  of  the  road  as  this  work  progress- 
ed, any  secondary  policy  the  government  may- 
also  have  had  in  view  ought  not  tp  be  al- 
lowed to  embarrass  or  defeat  that  which  was 
primaiy.  And  we  are  to  give  such  con- 
struction to  that  language  as  will  carry  oat 
the  congressional  Intention." 

We  cannot  agree  with  the  contention  of 
counsel  that  the  proposed  plan  of  the  coio- 
mission,  as  expressed  in  the  resolntion.  con- 
stitutes a  borrowing  of  money,  but  we  think 
that  it  falls  within  the  principle  Involved  in 
the  cases  decided  by  this  court  of  Cloud  ▼. 
Lawrence,  40  Pae.  741,  and  Winston  ▼. 
City  of  Spokajie,  41  Fnc.  888,  and  Is  la  tnr- 
therance  of  the  objects  and  policy  of  the  law 
creating  such  eommlaslon.  It  was  entirely 
oosopetent  for  the  legislature  to  commtt  to  a 
board  of  commissioners  the  liuslness  of  Meet- 
ing the  buUdlng,  and  to  Invest  such  board 
with  the  power  necessary  to  accomplish  the 
object  for  which  it  was  created;  and  this 
does  not  constitute  a  delegation  of  legislatlre 
fonctltxis,  but  the  authority  conferred  and 
the  duty  Imposed  are  administratlTe.  Nelson 
v.  Tlwy  (Wash.)  39  Pac.  976.  Such  board  la 
neither  a  corporation  nor  a  public  quasi  oor- 
pcHution,  but  Is  merely  the  ministerial  dis- 
bursing agoit  of  the  state  for  that  purpose, 
and,  upon  the  completion  of  Its  duties,  ceases 
to  exist  The  proposed  plan  involves  merely 
an  exchange  of  warrants  (drawn  tipon  the 
fund  from  which  the  capitol  building  mast 
be  built),  at  pax  for  cash,  on  the  letting  of  the 
contract,  and  is  not  antagonistic  to  any  pro- 
vision of  law  upon  the  subject;  nor  does  it 
conflict  with  the  language  contained  in  sec- 
ti<Hi  1  of  the  act  of  March  13,  1895,  "that  any 
future  contract  shall  be  for  the  completion 
of  the  building  according  to  plans  and  specifi- 
cations, adopted  by  the  capitol  bnilding  com- 
mission, and  shall  be  paid  for  tn  warrants  on 
said  state  capitol  building  fond."  Cloud  v. 
Lawrence,  supra;  Winston  v.  City  of  Spo- 
kane, supra;  In  re  State  Warrants  (S.  D.)  62 
N.  W.  101. 

Nor  do  we  think  ttiat  the  acts  which  it  is 
alleged  that  the  auditor  threatens  to  and 
will  perform  would  constitute  any  breach  at 
dnty  by  him,  or  constitute  any  vlolatioa  at 
the  law  pertaining  to  his  office.  In  so  far  as 
the  acts  la  question  and  the  proceedings  or 
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said  board  of  capitol  commission  therennder 
involve  x  discharKe  of  duty  by  tbe  resiKind- 
euts,  the  state  auditor  and  the  state  treasur- 
er, tliey  are  special  to  that  subject,  and  are 
not  affected  by  prior  or  subsequent  general 
proTisions  of  statute  concerning  the  discharge 
of  their  official  duties.  It  is  a  well-settled 
proposition  that  a  general  law  does  not  abro- 
gate a  special  one  by  mere  implication. 
Brown  ▼.  Commissioners,  21  Pa.  St  37;  State 
V.  Jndse  of  St.  lionls  Probate  Coort,  38  Mo. 
529.  "HaTtng  already  given  Its  attention  to 
the  particular  subject,  and  provided  for  it, 
the  legislature  is  reasonably  presumed  not 
to  intend  to  alter  that  special  provision  by  a 
Eubsequent  general  enactment,  unless  tliat 
intention  is  manifested  in  explicit  language. 
*  *  *  The  fact  that  the  general  act  contains 
a  clause  repealing  acts  tncoosistent  with  It 
does  not  diminish  the  force  of  this  rule  of 
coDstmction."  End.  Interp.  St.  S  223,  and  au- 
thorities there  dted.  In  accordance  with  this 
general  rule,  we  think  it  is  very  clear  that  the 
prorlslons  of  the  act  of  March  20,  1895,  ^  do 
not  apply  to  the  case.  The  resolution  in 
question  accords  with  the  spirit  of  section  14 
of  the  act  of  1893,  and  contains  all  of  the 
safeguards  Imposed  by  that  section.  In  ad- 
dition thereto,  we  think  that  the  provisions  of 
tliat  aection  are  merely  directory,  and  pre- 
scribe a  method  by  which  any  party  entitled 
to  a  warrant  could,  upon  complying  with  its 
provisions,  compel  the  issuance  of  such  war- 
rant; but,  however  that  may  be,  It  Is  very 
clear  that  these  provisions  relate,  at  most, 
merely  to  matters  of  policy  which,  within  the 
principle  decided  by  the  supreme  court  of  the 
United  States  In  Flatt  v.  Railroad  Co.,  supra, 
is  manifestly  subordinate  to  the  higher  object 
of  having  the  building  completed  from  the 
fund  arising  ttxtm  the  sale  of  lands  granted 
by  congress  for  that  purpose.  We  think,  fur- 
thw,  that  it  wUl  be  the  duty  of  the  treasurer 
to  disburse  the  money  received  In  accordance 
with  the  terms  so  proposed,  and  that  such 
plan  Is  not  In  conflict  with  any  provision  of 
the  laws  or  the  constitution  of  this  state  re- 
lating to  the  subject  He  becomes  the  prop- 
er custodian  of  the  moneys  so  received  by  vir- 
tue of  Hill's  Code,  §  105,  which  makes  it  his 
duty  to  "receive  and  keep  all  moneys  of  the 
state  not  expressly  required  by  law  to  be  re- 
ceived and  kept  by  some  other  person";  and 
he  becomes  charged  with  the  trust  of  dis- 

» Laws  1895,  p.  191,  &  08,  entitled  "An  act 
reUtiog  to  the  duties  of  state  auditor,  and  de- 
daring  an    emetgeocy: 

"Be  it  enacted  by  the  legislatore  of  the  state 
of  WaEhington: 

"Section  1.  That  it  shall  be  unlawful  for  the 
Mate  auditor  to  tasne  an;  warrant  or  vrarranta 
except  npon  voudiers  for  services  rendered  or 
matcriai  furnished  duly  certified  and  authen- 
ticated as  provided  in  sections  3131  and  3132  of 
the  General  Statutes  of  the  State  of  Washing- 
ion,  Tolnme  1.  as  arranged  and  annotated  by 
WilHam  Lair  Hill. 

"Passed  the  bouse  March  4,  1895. 

"Passed  the  senate  March  14,  1895. 

"Approved  March  20,  18g&" 


burslng  them  In  accordance  with  the  termirf 
npon  which  they  are  received  by  him.  In 
this  respect  the  dlspoaltion  of  such  funds 
may  be  likened  to  that  Imposed  by  the  law 
governing  the  revolving  fund  (Id.  f  1173); 
also  to  the  provisions  of  the  law  relating  to 
indigent  patients  at  the  hospital  for  the  In- 
sane ad.  i  1263);  and  of  Laws  1895,  p.  122, 
c.  6S,  providing  for  the  apportionment  of  the 
school  fund  of  the  state.  Nor  do  the  moneys 
so  received  fall  within  the  provision  of  the 
constitution  forbidding  moneys  to  be  paid 
out  by  the  treasurer,  "except  in  pursuance  of 
an  appropriation  by  law,  nor  unless  its  pay- 
ment be  made  within  two  years  from  the  first 
day  of  May  next,  after  the  passage  of  such  an 
appropriation  act"  (Const  art.  8,  |  4),  since 
these  moneys  are  charged  with  a  special 
trust,  as  above  noticed,  and  "must  be  dis- 
bursed In  accordance  with  the  terms  of  the 
trust" 

For  these  reasons,  we  think  that  the  acta 
complained  of  do  not  constitute  any  viola- 
tion of  law,  or  of  duty  imposed  upon  the 
several  respondents  In  the  premises,  and  that 
the  resolution  of  the  state  capltol  commission 
is  in  accord  with  the  objects  and  policy 
sought  to  be  attained  by  the  several  legis- 
lative enactments  relating  to  the  subject  of 
the  building  a  state  capltol,  and  is  authorised 
and  warranted  by  l^w.  In  thus  disposing  at 
the  case,  we  give  full  force  to  the  various 
provisions  of  the  constitution  relating  to  the 
different  officers  of  the  state  who  are  made 
respondents  in  this  proceeding;  but  it  may 
well  be  doubted  whether  the  limitations  of 
the  constitution  are  at  all  applicable  to  the 
subject  which  we  are  here  considering.  Inas- 
much as  the  whole  subject-matter  of  this 
case  relates  to  the  donation  from  the  congress 
of  the  United  States  of  lands  for  the  ptirpose 
of  erecting  a  suitable  building  at  the  capital 
of  the  state.  For  such  purpose,  and  only  for 
such  purpose,  were  the  lauds  granted.  It 
would  be  beyond  the  power  of  the  legislature 
to  use  an  acre  of  said  lands  for  any  other 
purpose,  or  to  appropriate  a  dollar  of  the 
funds  arising  from  their  sale  to  the  accom- 
plishment of  any  other  object  It  would  have 
been  entirely  competent  for  congress,  the 
donor,  to  have  particularly  designated  the 
manner  In  which  the  lands  should  be  sold, 
and  their  proceeds  applied.  Instead,  how- 
ever, of  so  doing,  it  has  left  their  disposition 
to  the  control  of  the  legislature  of  the  state. 
It  would  seem  to  follow  that  the  legislature 
might  properly  deal  with  the  subject  as  to 
It  might  seem  most  beneficial,  without  regard 
to  any  limitations  Imposed  by  the  different 
provisions  of  the  constitution  of  the  state. 
To  illustrate:  Suppose  that  congress  had  pro- 
vided that  the  moneys  arising  from  the  sale 
of  such  lands  should  be  drawn  from  the  treas- 
ury of  the  state  upon  the  written  order  of 
the  secretary  of  the  state  capltol  commission. 
Would  any  one  contend  that  the  provisions  of 
section  4,  art.  8,  of  the  constitution,  supra, 
rather  than  the  act  of  congress  malting  the 
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eiant,  would  control?  Inasmucli,  boweyer, 
as  thla  propoBitlon  was  not  argued  upon  the 
tiaaring,  we  have  not  considered  It  In  the  de- 
cision of  the  case,  and  prefer  to  rest  the  de- 
-cision  upon  the  views  above  outlined,  rather 
-than  upon  this  latter  snggestion.  The  judg- 
coent  will  be  affirmed. 

HOTT,  0.  J.,  and  SCOTT,  DUNBAR,  and 
▲NDERS,  33.,  concur. 


WALSH  V.  BOARD  OP  TRUSTEES  OF 
HELENA  SCHOOL  DIST.  NO.  L 

<Snpreme  Court  of  Montana.    Jan.  13,  1896.) 

CONTBAOT   OF   AtTORNKT— InADEQDATB    CONSIDBB- 

ATioN — Rescission. 

Where  one  proposea  to  assist  a  sdiool 
1>oard  in  the  trial  of  a  suit  for  a  certain  fee.  and 
renders  his  services  therein  with  the  knowledge 
and  consent  of  the  board,  such  proposition  can- 
not be  withdrawn  after  the  services  are  com- 
pleted. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;   William  H.  Hnnt,  Judge. 

Action  by  T.  J.  Walsh  against  the  board  of 
trustees  of  Helena  school  district  No.  1,  to 
recover  on  quantum  meruit  for  professional 
■ervices  rendered  to  the  defendant.  From 
a.  Judgment  in  favor  at  defendant,  plaintiff 
appeals.     Affirmed. 

The  plaintiff  brought  this  action  to  recover 
4M1  quantum  meruit  for  professional  services 
ceodered  to  the  defendant  in  trying  a  law- 
suit. He  sned  for  $1,000.  There  seems  to 
tie  no  dispute  but  tUs  snm  was  reasona- 
bl&  The  defense  of  the  school  board,  how- 
«ver,  was  that  they  bad  an  agreement  with 
the  plaintiff  to  try  the  lawsuit  for  a  snm  not 
exceeding  $300.  This  |300,  it  appeared,  had 
iMen  paid.  Judgment  was  therefore  in  fa- 
vor of  the  defendant  board.  Plaintiff  ap- 
peals. 

Henry  C.  Smith,  for  appellant.  Walsh  & 
Mewman,  for  respondent. 

DE  WITT,  J.  (after  stating  the  facta).  If 
the  plaintiff  and  the  board  had  agreed  that 
Mr.  Walsh  should  render  his  services,  and 
that  the  board  should  pay  him  therefor  $300, 
litis  Judgment  must  be  affirmed.  We  think 
It  Is  perfectly  clear  in  the  case  that  Mr. 
Walsh  offered  to  help  try  the  lawsuit  men- 
tioned for  a  sum  not  to  exceed  $300.  Appel- 
lant argues,  however,  that  there  was  no  offi- 
cial action  of  the  board  making  such  a  con- 
tract with  him.  It  probably  is  true  that  the 
board,  in  session,  did  not  officially  make  snch 
contract.  The  negotiations  were  carried  on 
largely  through  the  county  attorney,  who  was 
the  official  counsel  for  the  board.  Mr.  Walsh 
jiarticlpated  In  the  trial  of  the  case,  which 
lasted  for  many  weeks.  He  made  his  propo- 
sition to  render  these  services  for  a  sum  not 
over  $300;  and,  while  there  is  some  conflict 
In  the  testimony  between  the  plaintiff  and 


tbe  chairman  of  the  board  as  to  whether  Mr. 
Walsh  withdrew  this  offer  before  the  com- 
pletion of  his  services  in  the  trial  of  the  case, 
we  think  there  is  sufficient  In  the  record  to 
sustain  tbe  finding  of  the  lower  court  that 
the  plaintiff  did  not  withdraw  his  offer  until 
after  the  services  were  wholly  rendered.  He 
remained  In  the  case  throughout  the  whole 
trial,  and  the  board  allowed  him  to  go  on 
with  the  services  after  he  had  made  the  $300 
proposition.  We  are  clearly  of  the  opinion 
that,  the  proposition  by  the  plaintiff  being 
made,  and  he  rendering  his  services  with  the 
knowledge  of  the  members  of  the  board,  he 
could  not  withdraw  that  proposition  after 
the  services  were  completed.  For  all  that 
appears  In  tbe  testimony,  the  plaintiff's  only 
attempt  to  withdraw  the  $300  proposition,  and 
to  arrange  for  a  larger  compensation,  waa 
after  the  services  were  completed.  The 
chairman  of  the  board  of  trustees  testified 
that,  as  they  already  had  assistant  counsel, 
they  would  not  have  employed  another  as- 
sistant for  a  sum  greater  than  $300.  The 
plaintiff  was  unfortunate  in  getting  himself 
Into  a  position  to  render  very  extended  and 
valuable  services  for  a  compensation  wbicb 
is  conceded,  and  which  appears  to  ns,  to  be 
very  inadequate.  But,  under  tbe  facts  as 
they  appeared  to  the  district  court,  we  tbink 
the  testimony  was  sufficient  to  sustain  the 
judgment  of  that  court,  and  the  same  must 
therefore  be  affirmed.    Affirmed. 

PBMBERTON,  C.  J.,  concurs.  HUNT,  J., 
having  tried  this  case  as  district  Judge,  does 
not  participate  in  this  decision. 


NEWELL  et  al.  v.  NICHOLSON  et  al. 

(Sapreme  Court  of  Montana.     Jan.  13,  1896.) 

Contracts — Doobtfvl  Wobds— Cokstbdotioji  — 
New  Causb  or  Acnox — Rbcovbbt. 

1.  The  words,  "Don't  sell  we  to  exchange 
any  goods  that  don't  sell;  credit  for  same,** 
are  mercantile  terms;  and  in  construing  a  conr 
tract  in  which  they  appear,  evidence  of  their 
meaning  may  be  received,  nnder  Code  Civ.  Proc 
i  633,  providing  that,  when  terms  have  a  tech- 
nical or  otherwise  peculiar  signification,  evi- 
dence of  such  sipinification  is  admissible. 

2.  In  an  action  to  recover  mone;r  alleged  to 
be  due  for  all  goods  delivered  by  plaintift  to  de- 
fendants, where  it  appears  that  defendants  are 
liable  only  for  the  goods  which  have  been  sold 
by  them,  and  that  there  is  a  balance  due  plain- 
tiff on  such  sales,  plaintiff  cannot  abaudon  the 
contract  sned  on,  and  in  the  same  action  insist 
on  a  Judgment  foi  snch  balance. 

Appeal  from  district  court  Lewis  and 
Clarke  county:   WUliam  H.  Hunt,  Judge. 

Action  by  George  R.  Newell  &  Co.  against 
Herbert  Nicholson  &  Co.  to  recover  tbe  value 
of  goods  alleged  to  have  been  sold  by  plain- 
tiffs to  defendants.  From  an  order  denying 
plaintiffs'  motion  for  a  new  trial,  and  from 
a  judgment  In  favor  of  defendants,  plaintiffs 
appeal.    Affirmed. 

The  plaintiffs  brought  their  action  to  re- 
cover tbe  value  of  goods,  wares,  and  mer- 
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cbandise  aUeged  to  have  been  sold  to  the 
defendants.    The  defendants  In  their  ana-wer 
admitted  the  delivery  of  the  sroods  to  them, 
but  denied  that  the  sale  was,  as  counsel  ex- 
pressed it,  a  straight  sale.     The  defendants 
set  up  that  the  transaction  was  as  follows: 
That  the  plalntifTs  offered  to  sell  the  goods, 
which  were  a  large  quantity  of  cigars,  with 
the  condition  that  If  they  were  not  sold  with- 
in a   reasonable  time,  plaintiffs  would  ex- 
change the  cigars  for  other  goods.    Defend- 
ants allege  that  they  declined  to  enter  into 
tliat  proposed  contract,  but  did  offer  to  take 
the  cigars  with  the  condition  that  plaintiffs 
would  agree  to  credit  the  defendants,  when- 
9ver  defendants  requested  it,  with  any  goods 
remaining  unsold,  and  that  plaintiffs  would 
iniaranty  the  sale  of  the  goods  shipped  to  the 
defendants;  that  is  to  say.  In  effect  the  con- 
tract was  that  the  goods  should  be  shipped 
to  the  defendants,  that  they  should  sell  them, 
and  that  plaintiffs  would  help  in  the  selling 
thereof,  and  that  defendants  should  pay  for 
the  goods  sold,  and  that  such  goods  as  were 
not  good  sellers  the  defendants  might  return 
to  the  plaintiffs  and  have  credit  for  the  same. 
Defendants    further   allege    that    they    fre- 
quently demanded  that  plaintiffs  take  back 
the   goods   unsold.     Defendants   admit   the 
selling  of  the  goods  by  them  In  the  amount  of 
$776.05.  and  allege  that  they  paid  thereon 
$^0.50.     Defendants  also  set   up  a   small 
counterclaim  of  |9.44.    In  reply  the  plaintiffs 
denied  that  the  condition  pleaded  by  defend- 
ants was  a  part  of  the  contract.     It  was 
shown   by  the  defendants'  testimony   that 
they  did  decline  to  make  the  contract  as  orig- 
inally proposed;    that  is  to  say,  with  the 
condition  that  the  goods  unsold  should  be  ex- 
changed for  others.    They  further  show,  in 
their  testimony,  that  the  plaintiffs'  agent,  in 
making  out  the  memorandum  of  sale,  placed 
thereupon  the  words:    "Don't  sell  we  to  ex- 
change any  goods  that  don't  sell."    With  this 
memorandum,    so   indorsed,    defendants   de- 
clined to  enter  into  the  contract.    Mr.  Nichol- 
son, one  of  the  defendants,  stated  that  be 
would  not  accept  that  kind  of  a  proposition, 
but  that  It  was  the  bnderstanding  that  de- 
fendants were  allowed  to  return  any  goods 
for  credit  that  were  not  sold,  at  any  time 
when  defendants  felt  so  disirased,  or  when 
either  party  was  convinced  that  the  goods 
coDld  not  be  sold.    Thereuiran  the  plaintiffs' 
agent  said,  "I  wIU  fix  that,"  and  added  to 
the    memorandam    of    sale    the    following 
words,  "Credit  for  same."    Some  of  the  other 
sales  were  made,  not  with  the  indorsement 
above  quoted,  but  accompanied  by  the  words, 
"Sales  guarantied."     The  plaintiffs  brought 
their  action  for  the  value  of  all  the  goods 
wblch  they  bad  delivered  to  the  defendants. 
Tbe  Jnry  fonnd  against  the  plaintiffs,  and 
cave  a  verdict  In  favor  of  the  defendants  for 
the   amount    of    their   counterclaim,    $9.44. 
From  an  order  denying  plaintiffs'  motion  for 
a  new  trial,  and  from  the  judgment,  this  ap- 
peal is  taken. 


Walsh  &  Newman,  for  appellants.  Tool* 
&  Wallace,  for  respondents. 

DB  WITT.  J.  (after  stating  the  facts>. 
The  issue  npon  which  this  case  was  tried 
must  be  kept  in  mind  at  the  outset.  Tbe 
defendants  claimed  a  contract  with  certain 
conditions.  The  plaintiffs  denied  that  any 
such  conditions  existed,  and  demanded  a  re- 
covery as  upon  an  ordinary  plain  sale  an<l> 
delivery  of  personal  property.  There  was- 
a  direct  conflict  in  the  evidence  Ijetweeifc. 
plaintiffs  and  defendants  upon  this  issue. 
There  was  ample  evidence  before  the  Jury- 
to  snstaln  their  finding  that  the  contract 
was  as  defendants  claimed  It  to  be.  That 
question  Is  therefore  now  at  rest.  Section* 
632  and  638  of  the  Code  of  ClvU  Frocedure- 
(Comp.  St  1887),  are  as  follows: 

"Sec.  632.  For  the  proper  construction  of 
an  instrument,  the  circumstances  under 
which  it  was  made,  including  the  situation 
of  the  subject  of  the  instrumrnt  and  of  the 
parties  to  it,  may  also  be  shown,  so  that  tbe 
Judge  l>e  placed  In  the  position  of  those- 
whose  language  he  is  to  interpret. 

"Sec.  633.  The  terms  of  a  writing  are  pre> 
sumed  to  have  been  used  In  their  primary 
and  general  acceptation,  but  evidence  Is... 
nevertheless,  admissible  that  they  have  ■< 
local,  technical,  or  otherwise  peculiar  siff- 
nificatlon,  and  were  so  used  and  understood: 
in  the  particular  Instance,  in  which  case  the 
agreement  must  be  construed  accordingly." 

The  conditions  attendant  npon  the  sale 
were  expressed,  as  above  stated,  at  on« 
time.  In  the  language,  "Don't  sell  we  to  ex- 
change any  goods  that  don't  sell;  credit  for- 
same,"  and  at  another  time,  with  the  words;,. 
"Sales  guarantied."  To  one  not  wholly  fa- 
miliar with  mercantile  transactions,  tbese- 
words  do  not  seem  to  be  wholly  clear.  Over- 
the  objection  of  the  plaintiffs  the  court  took 
the  testimony  of  a  number  of  Merchants  and> 
salesmen  and  business  men  as  to  the  meai»- 
Ing  of  these  words.  In  this  we  think  the 
court  committed  no  error.  By  the  authority 
of  the  sections  of  the  Code  of  Civil  Proce- 
dure above  quoted,  the  court  took  evidence 
to  show  that  the  words  had  a  technical  or 
peculiar  signification,  and  were  so  nsed  and 
understood  in  the  particular  Instance  before 
the  court.  There  was  also  a  conflict  in  tbe 
testimony  of  the  mercantile  gentlemen  wbo 
testified  as  to  the  meaning  of  these  words, 
but  there  was  ample  evidence  introduced 
showing  that  the  words  meant  that,  if  tlie 
goods  were  not  sold,  or  if  they  proved  to  baw 
as  one  witness  said,  not  good  sellers,  the  de- 
fendant might  return  them  and  have  credit 
for  their  value.  It  is  apparent  from  the  ver- 
dict that  the  Jury  believed  this  line  of  testi- 
mony. Therefore,  as  far  as  we  are  concern- 
ed in  this  review,  the  contract  was  a  condi- 
tional one,  as  defendants  claimed,  and  they-., 
the  defendants,  had  the  right  to  return  the 
goods  unsold,  and  to  have  credit  for  the 
same.     We  think  the  evidence  is  also  wh<^ 
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ly  Bofficlent  that  d^endanta  constantly  lu- 
siBted  tbat  plaintiffs  should  take  back  the 
unsold  cigars  and  give  credit  for  their  value. 
This  brings  us  to  another  point  In  the  case. 
It  appears  that  the  defendants  were  Indebt- 
ed to  the  plaintiffs  for  some  $95,  the  dif- 
ference between  the  value  of  the  cigars 
which  defendants  had  actually  sold  and  the 
sum  which  It  had  remitted  to  plaintiffs. 
Plaintiffs  now  contend  that  they  should  at 
least  have  had  Judgment  for  this  $95.  But 
(or  plaintiffs  to  claim  judgment  for  the  $95 
Is  wholly  inconsistent  with  and  contrary  to 
their  position  In  the  case,  and  the  position 
which  they  took  In  endeavoring  to  sustain 
their  pleadings  by  evidence.  If  plaintiffs 
are  to  have  Judgment  for  the  $96,  that  would 
be  a  ratification  by  them  of  defendants'  view 
of  the  contract  But  that  view  they  have 
always  contended  against  By  pleadings, 
evidence,  and  argument,  plaintiffs  have  in- 
sisted that  the  sale  was  a  straight-out  one, 
and  that  they  should  recover  the  full  value 
of  all  goods-  sent  to  the  defendant.  Assum- 
ing this  position,  they  cannot  also  take  the 
contradictory  one  of  asking  for  a  recovery  in 
this  action  of  a  sum  which  could  be  due 
only  upon  another  and  different  contract, 
and  one  wholly  inconsistent  with  the  plain- 
tiffs' contention.  Newell  \  Meyendorff,  9 
Mont,  at  page  262,  23  Pac.  833;  State  y. 
Judge  of  Second  Jud.  Dlst.  Ct..  10  Mont  460, 
25  Pac.  1053;  State  v.  Board  of  Canvassers 
of  Choteau  Co.,  13  Mont.  34,  31  Pac.  879; 
Reed  v.  Poindexter,  16  Mont.  — ,  40  Pac. 
586.  It  may  be  that  they  could  recover  in 
another  action,  but  certainly  not  In  this. 
The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

PEMBKRTON,  C.  J.,  concurs. 

HUNT,  J.,  having  tried  this  case  as  district 
Judge,  does  not  participate  in  this  decision. 


STATE  V.  METOALP. 
(Supreme  Court  of  Montana.     Jan.  13,  1806.) 

MDBDBB — INDICTMBST — CoNTIKDANOB — NbCBSSITI 

TO  Cau.  Witness— 1n8tki;ction«. 

1.  Under  Comp.  Laws  1887,  p.  505,  $  21, 
makine  "willful,  deliberate,  and  premeditated 
killingr  murdei  in  tlie  first  degree,  an  indict- 
ment charKine  the  killing  to  liave  been  done  by 
defendant  "ot  his  deliberate,  premeditated  mal- 
ice aforethoughT"  sufficiently  charges  that  the 
killing  was  delib«rate  and  premeditated. 

2.  Where  defendant's  afiidavit  for  a  con- 
tinnance,  which  is  corroljorated,  shows  tbat  he 
has  nsed  due  diligence  to  secure  the  testimony 
of  an  absent  witness,  who  was  present  at  the 
killing,  bat  who  had  left  the  state,  but  had  only 
succeeded  in  locating  him  three  weeks  before 
the  trial,  and  since  then  had  been  diligent  in 
attempting  to  get  bis  depositions,  it  is  error  to 
refuse  .i  continuance. 

3.  Where,  in  a  prosecution,  the  evidence 
relied  on  f3r  convictinn  is  circumstantial,  it  is 
error  for  the  state  to  fnii  to  call  a  witness  who, 
though  not  an  eyewitness  of  the  killing,  was 
near  enoufh  to  hear  the  conversation  between 


defendant  and  deceased  preceding  the  killing, 
though  the  prosecuting  attorney  was  under  the 
belief  that  such  witness  was  too  drunk  to  un- 
derstand what  was  going  on. 

4.  It  Is  error  to  refuse  to  Instruct  that  the 
fact  that  accused  "is  the  defendant  is  not  of 
itself  sufficient  to  impeach  or  discredit  his  tes- 
timony or  evidence,"  but  in  weigliing  his  evi- 
dence the  jury  may  consider  the  Met  that  he  is 
defendant. 

Appeal  from  district  court,  Beaverhead 
county;   Frank  Showers,  Judge. 

Paul  Metcalf  was  convicted  of  murder,  and 
appeals.     Reversed. 

Henry  R.  Melton  and  Smith  &  Word,  for 
appelant    Henri  J.  Haskell,  for  the  State. 

PEMBERTON,  O.  J.  The  defendant  was 
tried  In  the  district  court  In  Beaverhead  coun- 
ty upon  an  Information  charging  him  with 
the  crime  of  murder  In  the  first  degree,  al- 
leged to  have  been  committed  In  that  county. 
He  was  found  guilty  of  murder  In  the  second 
degree,  and  sentenced  to  imprisonment  In  the 
penitentiary  for  a  term  of  90  years.  From  an 
order  denying  a  new  trial  and  the  judgment 
of  the  court  the  defendant  appeals. 

The  information,  omitting  the  formal  parts, 
is  as  follows:  "That  Paul  Metcalf,  late  of  the 
county  of  Beaverhead,  on  or  about  the  12th 
day  of  August,  A.  D.  1894,  at  the  county  of 
Beaverhead.  In  the  state  of  Montana,  In  and 
upon  one  Frank  O.  Hunter,  then  and  there 
being,  willfully,  feloniously,  and  of  his  delib- 
erate, premeditated  malice  aforethought  did 
make  an  assault,  and  tbat  the  said  Paul  Met- 
calf a  certain  pistol,  to  wit  a  revolving  pis- 
tol, then  and  there  loaded  and  charged  with 
gunpowder  and  leaden  bullets,  which  said 
pistol  he,  the  said  Paul  Metcalf,  In  his  hands 
then  and  there  had  and  held,  then  and  there 
willfully,  feloniously,  and  of  his  deliberate, 
premeditated  malice  aforethought  did  dis- 
charge and  Bboot  off  to,  at.  against,  and  upon 
the  said  Frank  O.  Hunter,  and  that  the  said 
Paul  Metcalf,  with  the  leaden  bullets  afore- 
said out  of  the  pistol  aforesaid,  then  and 
there,  by  force  of  the  guniwwder  aforesaid,, 
by  the  said  Paul  Metcalf  discharged  and  shot 
off  as  aforesaid,  then  and  there  willfully, 
feloniously,  and  of  his  deliberate,  premeditat- 
ed malice  aforethought  did  strike,  penetrate, 
and  wound  him,  the  said  Frank  O.  Hunter, 
In  and  upon  the  left  side  of  the  heed  of  him, 
the  said  Frank  O.  Hunter,  giving  to  him,  the 
said  Prank  G.  Hunter,  then  and  there,  with 
the  leaden  bullets  aforesaid,  so  as  aforesaid 
discharged  and  shot  out  of  the  pistol  afore- 
said by  the  said  Paul  Metcalf,  In  and  upon 
the  left  side  of  the  head  of  him,  the  said 
Frank  G.  Hunter,  two  mortal  wounds,  of 
which  Bald  mortal  wounds  he,  the  said  Frank 
O.  Hunter,  then  and  there  Instantly  died. 
And  so  the  said  Everton  O.  Cunger,  county  at- 
torney as  aforesaid,  who  prosecutes  as  afore- 
said, doth  say  and  charge  tbat  the  said  Paul 
Metcalf  him,  the  said  Frank  G.  Hunter,  In 
the  manner  and  by  the  means  aforesaid,  vrtll- 
fuUy,  feloniously,  and  of  his  deliberate,  pre- 
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meditated  malice  aforethought  did  kU  and 
murder,  contrary  to  the  form  of  the  statute 
fai  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Mon- 
tana." The  defendant  demurred  to  the  In- 
formation generally  and  specially.  The  grounds 
of  the  special  demurrer  are  that:  "The  acts 
constituting  the  offense  (If  any  Is  stated)  are 
stated  In  an  Indefinite,  ambiguous,  and  uncer- 
tain manner,  In  this:  it  cannot  be  determined 
therefrom  whether  the  defendant  is  charged 
with  a  simple  assault,  an  assault  and  bat- 
tery, or  murder  In  the  first  or  second  degree, 
or  with  any  other  offense  known  to  the  laws 
of  the  state  of  Montana;  that  the  defendant 
herein  Is  not  charged  with  a  premeditated 
kUIlng  or  murder,  or  that  the  act  was  done  to, 
at,  and  towards  the  said  Hunter  with  pre- 
meditation; and  'that  said  Information  does 
not  charge  a  premeditated  and  deliberate 
mnrder  or  killing."  The  court  overruled  the 
demurrer,  and  defendant  assigns  this  action 
of  the  court  as  error. 

Onr  statute  (section  21,  p.  605,  Comp.  Laws 
1887)  defines  the  crime  of  murder,  and  the 
two  degrees  thereof,  as  follows:  "AU  murder 
which  shall  be  perpetrated  by  means  of  poi- 
son, or  lying  In  wait,  torture,  or  by  any  other 
kind  of  willful,  deliberate  and  premeditated 
killtng,  or  which  shall  be  committed  In  the 
perpetration  or  attempt  to  perpetrate,  any  ar- 
son, rape,  robbery  or  burglary,  shall  be  deem- 
ed mnrder  of  the  first  degree;  and  all  other 
kinds  of  mnrder  shall  be  deemed  murder  of 
the  second  degree."  Our  statute  Is  a  copy 
almost  literally  of  the  Pennsylvania  statute 
of  175>4,  the  only  difference  being  that  our 
statute  has  the  word  "torture"  In  it.  The  In- 
formation In  this  case  Is  a  substantial  copy  of 
the  indictment  given  as  a  precedent  by  Bish- 
op to  be  used  under  the  Pennsylvania  statute 
and  statutes  of  like  character.  2  BIsh.  Cr. 
Proc.  (3d  Ed.)  i  564.  It  Is  also  In  substantial 
conformity  with  the  indictment  In  Territory 
T.  Stears.  2  Mont  324,  and  cited  with  approv- 
al In  State  v.  Northrup,  13  Mont.  522,  35  Pac. 
228.  Counsel  for  the  defendant  insist  that 
the  Information  does  not  charge  that  the  kill- 
ing or  mnrder  was  premeditated  and  deliber- 
ate; that  the  words  of  the  information  char- 
ging the  killing  or  murder  to  have  been  done 
"of  his  deliberate,  premeditated  malice  afore- 
thought" do  not  fill  the  requirements  of  the 
statute  that  the  killing  shall  be  deliberate  and 
premeditated.  There  are  authorities  holding 
this  view.  But  It  Is  difficult  to  discern  any 
substantial  difference'  or  distinction  between 
the  expressions  "deliberate  and  premeditated 
killing"  and  "idlling  with  deliberate  and  pre- 
meditated malice  aforethought."  Some  au- 
thorities do  draw  the  distinction,  but  we  do 
not  thick  it  can  be  held  that  there  Is  such  a 
distinction  as  to  prejudice  the  substantial 
fights  of  the  defendant.  Under  statutes  like 
the  Pennsylvania  law,  the  parent  of  our  stat- 
ute, as  said  In  Territory  v.  Stears.  supra,  such 
information  or  Indictment,  as  used  in  this 
case,  has  t)een  quite  generally  held  to  be 


sufficient  to  charge  murder  in  the  first  degree, 
and  to  support  a  conviction  of  such  offensa 
Having  borrowed  our  statute  from  Pennsyl- 
vania, we  prefer  to  hold  to  the  familiar  rule 
that  we  adopt  also  the  construction  given 
thereto  by  the  courts  of  that  state. 

The  defendant  assigns  as  error  the  action 
of  the  court  in  refusing  to  grant  his  motion 
and  application  for  a  continuance  of  the  case. 
The  affidavit  of  defendant  for  a  continuance 
is  as  follows:  'Taul  Metcalf,  being  first  duly 
sworn,  on  oath  deposes  and  says:  That  he  is 
the  defendant  in  the  above-entitled  cause. 
That  the  Information  in  said  canse  was  filed 
in  this  court  charging  affiant  with  the  crime 
of  murder  on  the  23d  day  of  February,  1895, 
and  that  affiant  was  arrested  In  the  state  of 
Missouri  on  the  27th  day  of  December,  1894, 
and  was  brought  to  Beaverhead  county,  Mon- 
tana, Immediately  thereafter,  and  lodged  in 
the  county  ]all  of  said  county,  where  he  has 
ever  since  been,  and  Is  now,  confined.  That 
ever  since  afllant's  incarceration  in  Jail, 
through  the  efforts  of  his  counsel  and  friends, 
he  has  been  preparing  for  this  trial,  as  here- 
inafter detailed.  That,  notwithstanding  the 
efforts  of  defendant  and  bis  friends  to  be 
prepared  for  said  trial,  he  cannot  safely  go 
to  trial  at  this  term,  for  the  following  rea- 
sons, to  wit,  the  absence  of  witnesses  and 
evidence  material  to  defendant,  and  which 
defendant  has  been  unable  to  procure  at 
this  term  of  the  court.  That  Alden  Harness 
Is  a  witness  material  to  defendant.  That 
defendant  could  prove  by  said  Harness,  If 
present  ^s  a  witness,  that  the  deceased, 
Frank  Hunter,  was  killed  at  his  saloon,  at 
Medicine  Lodge,  in  Beaverhead  county,  on 
the  afternoon  of  August  12,  1894,  by  affiant. 
Tliat  affiant  and  said  Harness,  earlier  in  the 
day,  had  been  to  said  saloon,  and  in  company 
with  other  persons  there  present  had  taken 
several  drinks  of  whisky  or  other  liquor. 
That  this  affiant  and  said  Harness  left  the 
saloon  together,  and  parted  from  said  Hunter 
without  any  difficulty.  That  after  affiant 
and  said  Harness  had  been  gone  some  time 
affiant  discovered  that  he  bad  left  bis  gloves 
at  said  saloon,  and  proposed  to  return  and 
get  them.  That  said  Harness  and  this  affi-, 
ant,  in  company,  and  on  horseback,  returned 
to  said  saloon,  and  dismounted,  and  entered 
the  same.  That  Metcalf  was  a  little  In  ad- 
vance of  and  to  the  right  of  said  Harness 
as  they  entered  Into  said  saloon,  and  that 
they  passed  one  person,  called  Trish  Jack,' 
sitting  on  or  near  the  saloon  door  steps.  That 
no  one  was  In  the  saloon  when  said  Metcalf 
and  Harness  entered  except  said  Hunter. 
That  ui>on  said  Hunter  seeing  Metcalf  enter, 
and  when  said  Metcalf  was  a  few  feet  with- 
in said  sal'Ton,  and  three  or  four  feet  from 
the  front  'loor.  Hunter  said  to  Metcalf,  'Get 
out  of  my  saloon,  or  I  will  kill  you,  you  son 
of  a  bitch;'  to  which  Metcalf  answered,  and 
said,  T  want  my  gloves;  that  Is  all  I  want.' 
That  as  Hunter  spoke  to  Metcalf,  Hunter 
started  to  go  behind  the  bar  In  njd  ■aloon. 
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and  in  doing  so  was  facing  rather  towards 
Metcalf  and  the  front  of  the  building.  That 
Hunter  spoke  in  a  loud,  angry,  and  very- 
threatening  manner  to  Metcalf,  and  was  in 
the  act  of  reaching  under  the  bar,  where  he 
always  kept  a  reyolro:  or  pistol,  and  at  the 
same  time  was  watching  said  Metcalf,  and 
was  slightly  stooping,  and  watching  Metcalf, 
with  his  head  above  the  counter.  That  Hun- 
ter's manner  was  extremely  threatening  and 
menacing;  and  that  while  said  Hunter  was 
thus  advancing  towards  said  Metcalf,  and 
reaching  in  the  direction  of  his  pistol,  said 
Metcalf  fired,  hitting  said  Hunter.  That  no 
ether  person  was  In  said  saloon,  or  within 
sight  of  the  act,  or  saw  the  shooting,  than 
said  Harness  and  this  afOant,  during  all  of 
this  time.  That  said  Harness  would  swear 
be  was  near  Metcalf,  a  little  to  Metcalf s 
left  and  rear,  but  in  full  view  of  both  Hun- 
ter and  Metcalf.  That  said  Harness  would 
swear  that  he  and  this  affiant  both  knew 
Hunter  kept  a  pistol  at  the  place  under  the 
bar  to  which  Hunter  was  advancing,  and  for 
which  he  was  reaching,  when  he  was  shot. 
That  said  Harness  would  further  swear  that 
he  knew  the  character  of  Hunter  for  peace 
and  qnlet,  and  that  he  was  a  bad  character; 
very  quarrelsome  and  dangerous.  That  said 
Harness  would  further  swear  that  Hunter 
began  the  difficulty  with  Metcalf,  and  was 
distant  from  him  only  14  to  16  feet  when  he 
was  shot  by  Metcalf,  and  was  advancing  to- 
wards Metcalf,  and  towards  his  (Hunter's) 
pistol.  That  said  Harness  would  further 
swear  that  be  had  known  Hunter  for  some 
considerable  time  prior  to  the  shooting. 
That  Hunter  was  unfriendly  towards  affiant, 
and  that  on  several  occasions  said  Hunter 
bad  said  to  Harness  that  he  (Hunter)  would 
kill  Metcalf,  and  that  prior  to  the  shooting 
of  said  Hunter  said  Harness  had  communi- 
cated to  this  affiant  the  threats  Hunter  had 
made  to  kill  affiant.  That  after  the  said 
shooting  the  said  Harness  left  Montana  with 
affiant,  and  was  present  with  afiiant  at  Met- 
lln's  ranch  a  short  time  after  the  killing,  and 
affiant  says  he  cannot  prove  the  foregoing  by 
any  other  witness.  That  on  the  night  after 
the  killing  said  Harness  and  this  affiant  left 
the  state  of  Montana.  That  as  soon  as  affi- 
ant was  charged  and  arraigned  for  the  kill- 
ing of  Hunter,  through  the  aid  of  affiant's 
brother  and  his  attorneys,  he  l>egan  Inquiries 
to  ascertain  the  whereabouts  of  said  Harness, 
and  on  or  about  May  25th  this  affiant. 
through  his  brother,  Theodore  Metcalf,  learn- 
ed for  the  first  time  that  said  Alden  Harness 
was  In  or  near  the  town  of  Horton,  Brown 
county,  state  of  Kansas,  and  that  said  Har- 
ness' deposition  could  be  taken  In  said  town 
and  county;  and,  relying  upon  said  state- 
ment and  Information,  the  facts  were  given 
to  affiant's  counsel,  and  steps  were  taken 
to  procure  be  deposition  of  said  Harness  be- 
fore the  clerk  of  the  district  court  of  Brown 
county,  state  of  Kansas;  and  on  the  28th 
day  of  May,  1885,  notice  to  take  said  depo- 


sition was  served  on  the  copnty  attorney  ot 
Beaverhead  county,  Montana,  with  interroga- 
tories attached  thereto.  A  copy  of  same  is 
hereto  attached,  and  made  a  part  of  this  affi- 
davit. That  said  notice  provided  for  the  tak- 
ing of  said  deposition  on  the  8th  day  of  June, 
1895.  That  said  deposition  has  not  as  yet 
arrived,  and  affiant  cannot  state  positively 
whether  said  deposition  has  been  taken,  but 
affiant  has  expected  the  same  to  arrive  in 
time  for  this  trial;  but  whether  It  has  been 
taken  or  will  arrive  in  time  for  trial  at  this 
term  affiant  cannot  state.  The  last  Infor- 
mation had  from  the  officer  designated  to 
take  said  deposition  was  that  the  witness 
Harness  had  not  then  been  found  by  said 
officer,  so  that  his  deposition  could  not  be  tak- 
en; but  affiant  says  that  If  this  cause  Is  con- 
tinued to  the  next  term  of  this  court  affiant 
verily  believes  that  he  can  have  the  deposi- 
tion of  said  Harness,  or  have  him  present  In 
person  as  a  witness.  That  affiant  also  secur- 
ed a  subpoena  for  said  Harness,  to  be  placed 
In  the  hands  of  the  sheriff  of  Beaverhead 
county  for  service  if  said  Harness  should  re- 
turn to  or  be  found  In  this  county,  and  the 
same  has  been  returned  'Not  found.'  That 
this  affidavit  is  not  made  for  delay  merely, 
but  is  made  in  good  faith,  that  affiant  may 
have  a  fair  trial,  and  that  Justice  may  be 
done." 

The  defendant's  affidavit  Is  supported  and 
corroborated  in  every  particular  as  to  the 
diligence  used  to  ascertain  the  whereabouts 
of  the  absent  witness  and  to  secure  his  tes- 
timony by  the  affidavits  of  defendant's  broth- 
er and  his  attorneys.  The  affidavit  of  the 
defendant  discloses  the  name  and  absence  of 
the  witness;  the  materiality  of  his  testi* 
mony;  his  inability  to  prove  the  same  facts 
by  any  other  witness;  the  expectation  of 
the  defendant's  ability  to  secure  the  presence 
or  testimony  of  the  absent  witness  at  the 
next  term  of  the  court;  the  facts  In  detail 
that  he  can  prove  by  the  testimony  of  the  ab- 
sent witness,  as  well  as  the  exercise  of  the 
utmost  diligence  to  secure  his  attendance  or 
testimony.  The  corroborating  affidavits  of 
the  defendant's  brother  and  attorneys  show, 
It  seems  to  us,  that  every  reasonable  effort 
had  been  made  to  locate  the  absent  witness 
and  secure  his  testimony  In  time  for  the 
trial.  It  appears  that  they  located  the  wit- 
ness on  or  about  the  25th  day  of  May,  at  or 
near  Horton,  Kan.;  that  they  immediately 
sent  out  a  commission  to  take  his  testimony, 
gave  notice  to  the  county  attorney  of  the 
time  and  place,  to  wit,  Horton,  E[an.,  on  the 
8th  day  of  June,  accompanying  the  notice 
with  the  proi>er  interrogatories;  that  the 
case  was  called  for  trial  on  the  12tb  of  June; 
that  on  that  day  a  letter  was  received  from 
the  person  commissioned  to  take  the  deposition 
stating  that  the  witness  had  not  been  found. 
The  county  attorney  refused  to  admit  that 
the  absent  witness,  if  present,  or  If  his  depo- 
sition could  be  taken,  would  testify  to  the 
facts  stated  in  defendant's  affidavit  for  a 
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conUDuance,  or  consent  that  the  affidavit 
mlgbt  be  read  to  the  Jury  as  the  evidence,  of 
tbe  absent  witness.  After  such  refusal  of 
the  county  attorney  to  permit  the  affidavit 
of  the  defendant  to  be  read  to  the  Jury  the 
court  overruled  the  application  for  a  con- 
tinuance. We  are  at  a  loss  to  determine 
what  more  perfectly  meritorious  or  sufficient 
showing  for  a  continuance  could  have  been 
made  than  Is  here  presented.  The  defendant 
was  entitled  to  have  a  reasonable  time  and 
opportonlty  to  secure  the  attendance  of  his 
witnesses  or  their  testimony.  That  he  was 
remarkably  diligent  In  his  efforts  to  do  so  Is 
amply  shown.  We  think  the  showing  he 
made  entitled  him  under  the  law  to  a  con- 
Unaance,  and  that  the  order  of  the  court  de- 
nying his  application  therefor  was  error. 
State  V.  Lund  (Kan.)  31  Pac.  146;  Territory 
T.  Davis  (Ariz.)  10  Pac.  359;  Code  CIv.  Proc. 
(Comp.  St  1887)  t  253. 

The  counsel  for  defendant  assign  as  error 
tbe  action  of  the  court  in  refusing  to  re- 
quire the  prosecution  to  produce  and  place 
npon  the  witness  stand  on  the  trial  of  the 
case  the  only  two  eyewitnesses  to  the 
tiomiclde.  One  of  these  witnesses  was  Alden 
Harness,  the  witness  on  account  of  whose 
absence  defendant  applied  for  a  continuance. 
Tlie  other  was  a  person  who  is,  with  a  fa- 
miliarity Impolite,  if  not  vulgar,  called 
"Whisky  Jack."  It  was  Impossible,  from 
defendant's  own  showing,  for  the  state  to 
hare  produced  Harness.  He  was  out  of  the 
state.  The  only  reason  appearing  for  not 
placing  "Whisky  Jack"  on  the  stand  was 
shown  in  the  affidavit  of  the  county  attorney 
that  be  had  Investigated  the  matter,  and 
from  the  best  information  he  could  obtain 
was  able  to  state  on  Information  and  belief 
that  Jack  was  stupidly  drunk  at  the  time  of 
tbe  killing.  It  appears  that  Jack  was  sit- 
ting on  a  little  porch  near,  but  outside  of, 
tbe  door  of  the  saloon  in  which  the  homicide 
occurred.  He  did  not  see  what  occurred  in- 
side the  saloon,  but  was  located  so  he  could 
hear  what  was  said  at  the  time  of  the  shoot- 
iuK.  The  state  resorted  to  circumstantial 
evidence  to  establish  its  case.  We  think  the 
proper  rule  in  such  cases  Is  stated  In  Wel- 
ter v.  People,  30  Mich.  16.  In  this  case  the 
court  says:  "In  cases  of  homicide,  and  In  oth- 
ers where  analogous  reasons  exist,  those  wit- 
nesses who  were  present  at  the  transaction, 
<>r  who  can  give  direct  evidence  on  any  ma- 
terial branch  of  it,  should  always  be  called, 
nnless  possibly,  where  too  numerous."  Hurd 
V.  People,  K  Mich.  405;  Scott  v.  State,  19 
Tex.  App.  325;  1  Greenl.  Ev.  (15th  Ed.)  {  82; 
Territory  v.  Hanna,  5  Mont.  248,  5  Pac.  252. 
State -v.  Russell,  13  Mont.  164,  32  Pac.  854, 
to  not  in  conflict  with  Territory  v.  Hanna  on 
tbis  question.  We  think,  under  the  circum- 
stances, the  witness  Jack  should  have  been 
put  npon  the  stand  by  the  state,  and  the  be- 
lief of  the  prosecuting  attorney  that  he  was 
stupidly  drunk  at  the  time  of  the  homicide 

*as  not  a  sufficient  reason  for  not  introdu- 


cing him  as  a  witness.  Had  he  been  placed 
upon  the  stand  it  could  have  been  deter- 
mined by  his  examination  whether  he  was 
too  drunk  to  hear  or  see  anything  material 
to  the  case.  He  was  not  even  subpoenaed  as 
a  witness  in  the  case.  We  think,  under  the 
great  weight  of  authority,  that  resort  should 
not  be  had  to  circumstantial  evidence  in  such 
cases  when  it  appears  that  direct  proof  can 
be  reasonably  had.  The  best  evidence  of 
whicd  the  case  admits  should  always  be  in- 
troduced. 

The  defendant,  at  the  trial,  requested  the 
foUowing  instruotion:  "2^  jury  are  in- 
structed that  the  fact  that  Metcaif  it  the  de- 
fendant is  not  of  itself  suffleient  to  impeach 
or  ditcredit  his  testimony  or  evidence.  The 
law  makes  him  a  competent  witness  in  the 
case;  and  his  evidence,  like  all  other  evi- 
dence in  the  case,  sbotild  be  considered  by 
the  Jury;  but  in  weighing  his  evidence  the 
Jury  may  take  into  consideration  the  fact 
that  he  is  the  defendant."  The  court  modified 
the  instruction  by  striking  out  the  words  In 
italics.  We  think  the  Instruction  as  re- 
quested should  have  been  given. 

The  other  assignments  of  error  as  to  the 
instructions  complained  of  by  the  defendant 
we  think  are  not  well  taken.  If  there  was 
error  in  these  respects,  it  was  error  In  favor 
of  the  defendant.  Certainly  he  was  not  prej- 
udiced thereby,  and  cannot  complain.  For 
the  reasons  given  above,  the  Judgment  and 
order  appealed  from  are  reversed,  and  the 
cause  remanded  for  new  trial. 

DB  WITT,  J.,  concurs.    HUNT,  J.,  absent 


OOTJRTNBY   v.   CONTINENTAL  LAND  & 

CATTLE  CO. 
(Supreme  Court  of  Montana.     Jan.  13,  1896.) 
SAI.B— Emplotxint  or  Brokbr— Evidbnos— Rat- 

iriOATION. 

1.  In  an  action  against  a  vendor  of  cattle 
for  commission  nnder  a  contract  of  sale  ni>t;o- 
tiated  by  telegraph,  it  appeared  that  plaintiff 
commenced  negotiations  on  May  26, 1890,  at  the 
instance  of  the  vendee's  agent  by  asking  de- 
fendant's lowest  price  for  cattle  of  a  certain 
description,  delivered;  that  plaintiS,  up  to  July 
2d,  spoke  of  the  vendee  as  bis  buyer,  and  ask- 
ed for  an  option,  and  for  time  for  bis  buyer  to 

fo  to  the  ranches  and  see  the  cattle;  that  on 
nne  22d  defendant  asked  plaintiff  to  whom  it 
was  to  make  the  contract,  and  on  June  24th  tel- 
egraphed a  contract  naming  plaintiff  as  par- 
chaser,  which  plaintiff  refused  to  sign.  Plain- 
tiff then  diew  up  a  contract  naming  bis  bnyer 
as  purchaser,  and  in  bis  letter  transmitting  it 
for  the  first  time,  claimed  commission  from  de- 
fendant. Held,  that  defendant  did  not  employ 
plaintiff  to  negotiate  the  sale. 

2.  In  an  action  against  a  vendor  of  cattle 
for  a  broker's  commiHsion  under  a  contract  of 
sale  negotiated  by  telegraph,  it  appeared  that 
plaintiff  was  not  employed  by  defendant  to  ne- 
gotiate tbe  sale;  that  plaintiS  refused  to  sign 
a  contract  of  sale  to  himself,  and  forwarded  a 
contract  including  only  one  brand,  though  he 
knew  defendant  had  several  brands,  and  nam- 
ing a  third  perso  •  as  vendee,  and,  in  his  letter 
transmitting  it,  claimed  the  usuai  commission 
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-of  1  per  cent  Defendant's  agent  refused  to 
sign  because  it  inclnded  only  one  brand  and  al- 
lowed plaintiff  commission.  Plaintiff  replied 
that  there  would  be  no  trouble  about  the  brand, 
as  it  was  intended  as  defendant's  general  brand. 
Defendant's  agent  replied  that  he  was  willing 
to  make  a  contract  covering  all  brands,  but 
would  not  pay  cummission.  Plaintiff  rejplied, 
"My  buyer  is  oux  of  town,  and,  as  you  wish  to 
back  out.  will  wire  him  that  can  duplicate  pur- 
chase from  you  at  much  lower  prices,  and  rec- 
ommend that  deal  with  you  be  dropped."  De- 
fendant's president  wired  plaintis  that  the 
agent  was  en  roilte,  but  defendant  "will  stand 
by  contract  allowing  commission.  Is  this  final 
And  satisfactory  7"  Plaintiff  replied  that  it  was. 
A  letter  from  plaintiff  to  defendant,  written  aft- 
•er  the  deal  had  fallen  through,  stated,  "I  was 
legally  acting  for  both  seller  and  buyer,  and  had 
a  right  to  correct  a  clerical  error  or  omission 
in  a  document  drawn  up  by  myself."  Plaintiff 
testified  that  he  was  acting  solely  for  defend- 
ant. Defendant's  agent  met  the  third  person 
intended  as  vendee,  and,  on  his  refusing  to  sign 
a  contract  including  all  brands,  destroyed  the 
contract  Held  no  ratification  of  contract  by 
defendant  so  as  to  entitle  plaintiff  to  commis- 
sion claimed. 

3.  In  an  action  for  commission  due  by  vir- 
tue of  the  ratification  b^  a  vendor  of  the  con- 
tract of  sale,  a  letter  written  by  plaintiff  to  de- 
fendant after  the  alleged  consummation  of  the 
contract  stating  that  he  was  legally  acting  as 
agent  for  both  defendant  and  the  vendee,  is  ad- 
missible as  bearing  on  the  good  faith  of  plain- 
tiff in  the  transaction. 

Appeal  from  district  court,  Ciuter  cotinty; 
Gewge  R.  Milbnm,  Judge. 

Action  by  William  Courtney  against  the 
Continental  Land  &  Cattle  Company  for  com- 
mlRsion  for  procuring  a  sale  of  cattle.  From 
a  judgment  for  defendant,  and  an  order  de- 
nying a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

The  plaintiff  alleges  In  his  complaint  that 
be  is  a  broker  at  Miles  City,  In  this  state,  en- 
gaged in  selling  range  onttle  and  live  stock 
generally,  on  commission,  which  ftict  iras 
known  to  defendant;  that  the  defendant  Is 
&  foreign  corporation,  organized  under  the 
laws  of  the  state  of  Texas,  and  doing  busi- 
ness in  this  state;  that  the  business  of  said 
defendant  corporation  in  this  state  is  the 
raising,  breeding,  branding,  buying,  and  sell- 
ing of  cattle  and  other  live  stock;  that  in 
the  month  of  May,  1890,  the  defendant,  by  Its 
authorized  agent,  John  W.  Buster,  desired 
and  requested  the  plalntUT  to  sell  for  It  6,000 
three  and  four  year  old  spayed  heifers,  and 
2,000  steers  of  the  same  ages,  which  cattle 
•  the  defendant  then  had  en  its  ranges;  that. 
In  pursuance  of  such  request,  plaintiff  did 
secure  a  purchaser  for  said  cattle,  and  did 
secure  an  offer  for  said  cattle  from  Nelson 
Morris,  of  Chicago,  through  his  authorized 
agent,  I.  Myer,  ot  $26  per  head  for  said 
heifers  and  $38  pet  head  for  said  steers, 
which  said  offer  plaintiff  Immediately  com- 
municated to  said  defendant,  and  which  said 
offer  defendant  accepted  by  and  through  Its 
said  agent.  Buster;  that  said  Morris  was  a 
responsible  purchaser;  th..t  defendant  agreed 
to  pay  plaintiff  a  commission  of  1  per  centum 
upon  the  total  amount  ot  such  sale,  the  total 
amount  being  $232,000-   that  after  the  nego- 


tlatlpn  of  such  contract  for  the  sale  of  said 
cattle,  and  after  the  defendant  had  accepted 
the  same,  the  defendant  '^fused,  and  still  re- 
fuses, to  ratify  the  same,  or  to  deliver  said 
cattle,  or  to  pay  plaintiff  ills  commission,  al- 
though the  time  for  the  performance  of  the 
contract  has  elapsed.  Plaintiff  sues  for  $2,- 
320,  claimed  to  be  due  ap  commission  on  the 
amount  of  the  sale  of  the  cattle.  The  ma- 
terial allegations  of  the  complaint  are  de- 
nied by  defendanfe  answer.  The  case  was 
tried  by  the  court  without  a  lury.  The  court 
made  the  following  findings  of  fact:  **(!) 
That  the  plaintiff  was  at  the  time  of  bring- 
ing this  action,  and  for  five  years  previous  to 
that  time  had  been,  a  broker  in  Miles  City, 
engaged  in  the  business  of  selling  cattle  and 
live  8to(^  on  commission,  as  such  broker. 

(2)  That  the  defendant  Is  a  corporation  ot^ 
ganlzed  and  doing  business  In  Montana,  as 
in  plaintiffs  complaint  li  this  action  alleged. 

(3)  That  In  the  year  1890  one  I.  Myer  was  the 
duly-accredited  agent  foi  Nelson  Monls.  of 
Chicago,  Illinois,  for  the  purchase  of  cattle 
in  the  state  of  Montana  for  said  Morris,  with 
authority  to  draw  drafts  and  make  payments 
for  cattle  so  purchased  on  account  of  the 
said  Morris  by  his  said  agent  (4)  That  In 
the  month  of  May,  1890,  the  said  Myer,  as 
such  agent  approached  the  plaintiff  In  this 
action  for  the  purpose  of  purchasing  cattle 
of  the  defendant  company.  (5)  That  the  said 
plaintiff  on  the  26th  day  of  May,  1890,  opened 
negotiations  by  telegraph  with  John  W.  Bus- 
ter, who  was  then  in  Texas,  and  was  the 
general  manager  of  the  defendant  company. 
In  relation  to  the  sale  of  its  cattle  to  Morris. 
(6)  That  the  said  I.  Myer.  agent  for  the  said 
Nelson  Morris,  visited  the  range  where  the 
cattle  of  the  defendant  were  running,  for  the 
purpose  of  inspecting  tbcm  with  a  view  to 
the  purchase  thereof.  (7)  The  court  finds 
that  the  telegrams  mentioned  In  the  stipula- 
tion filed  June  18,  1891.  are  true  copies  of 
the  telegrams  sent  by  and  between,  and  re- 
ceived by,  the  plaintiff  and  officers  of  the  de- 
fendant. (8)  That  subsequently,  and  after 
the  said  Myer  had  visited  the  ranges  for  the 
purpose  of  Inspecting  che  said  cattle,  the 
plaintiff,  by  telegrams  dated  June  15  and 
June  16,  1890,  Informed  the  said  Buster  that 
the  buyer  would  take  all  the  defendant's 
spayed  heifers  at  twenty-six  dollars;  that  It 
is  sh6wn  by  the  evidence  in  this  case,  and 
found  as  a  fact  herein,  that  this  offer  of  the 
buyer  was  Intended  to  embrace  in  the  pur- 
chase all  the  spayed  heifers,  three  and  four 
years  old,  at  twenty-six  dollars  per  head,  es- 
timated at  six  thousand  head,  more  or  less, 
and  also  two  thousand  steers,  three  and  four 
years  old,  at  thirty-eight  dollars  per  head, 
branded  with  the  brand  known  as  the  'Hash- 
Knife  Brand,'  which  cattle  were  on  the 
ranges  of  the  defendant  company  In  Mon- 
tana and  Dakota;  that  the  said  plaintiff,  in 
sending  the  offers  of  said  Myer  to  said  Bus- 
ter on  the  dates  In  this  finding  named,  re- 
quested from  said  Bust'tr  an  answer  to  such 
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offer.     (9)  That  Bxhlbtt  A  to  deposition  ot 
7oba  W.  Boster  Is  a  trae  copy  of  the  contract 
drawn  up  by  William  Courtney  and  sigrned 
by  the  agent  of  NelacA  Morrla.     (10)  That  on 
the  27th  day  ot.  Jnne,  1890,  upon  the  signing 
of  said  contract  by  the  agent  of  Morrla,  a 
draft  for  forty  thoosand  dollars  was  made  by 
the  said  Nelson  Morris,  payable  to  the  Stock- 
growers'  National  Bank,  to  be  paid  to  the 
defendant  company  wbui  the  contract  should 
be  executed  by  said  defendant  company.    (11) 
That  Immediately  tq>on  the  signing  of  the 
said  contract  by  the  said  Nelson  Morris  as 
aforesaid,  and  the  depositing  of  the  draft  as 
hereinbefore   found,  the  said  contract  was 
by  the  said  William  Courtney  forwarded  to 
John   W.   Buster,  genial  manager  of  said 
company,  to  DaUas,  Tex  .s,  with  a  telegram 
sent  at  the  same  time  by  the  said  William 
Courtney  to  the  said  John  W.  Buster,  stating 
that  he  had  sent  a  prt  f(wn>a  contract  for 
approval  by  the  said  defendant;  that  there 
vaa  transmitted  with  the  said  contract  a 
letter  fRMn  the  plaintiff  in  this  action  to  the 
said  John  W.  Buster,  informing  said  Buster 
that  OHitracts  in  duplicate  were   Inclosed, 
signed  t>y  Morris,  and  requesting  the  said  de- 
fendant to  sign  one  copy  and  retain  one,  and 
farther  informing   the  aald  Buster  that  he 
could  either  make  draft  for  forty  thousand 
dollars  on  I.  Myer,  Mr.  Morris'  agent,  which 
would  be  paid  on  presentation  at  the  Stock- 
growers'  Bank  at  Miles  City,  or  that,  imme- 
diately upon   receiot  at  Miles  City  of  con- 
tract duly  executed  by  the  defendant  com- 
pany, the  plaintiff  would  telegraph  said  Bus- 
ter, and  send  the  amount  of  forty  thousand 
dollars  in  New  York  exchange,  or  exchange 
on  the  Bank  of  Commerce,  St  Louis,  as  the 
defendant   might   desire;   that  the   contract 
referred  to  in  these  findings  is  the  contract 
in  CTldence  In  this  cause.    (12)  That  the  said 
contract  so  sent  by  the  said  William  Court- 
ney, and  signed  as  aforesaid,  was  received 
by  the  said  John  W.  Buster  on  the  2d  day  of 
July,  in  the  afternoon  ol  said  day,  at  Dallas, 
Texas.     (13)   The  court  finds  that  William 
Courtney  was  not  acting  as  broker  for  Nel- 
son Morris,  but  was  acting  with  the  sole  in- 
tent of  earning  a  commission  of  one  per 
centum  on  gross  sales,  from  the  defendant. 
a4)  That  WUIlam  B.  Hngbes,  president,  and 
John  W.  Buster,  general  manager,  through 
the  whole  transaction,  acted  for  the  defend- 
ant company  In  the  negotiation  of  the  at- 
tempted aale  to  Morris.    (15)  That  after  the 
sending  of  the  contract  to  Buster  to  sign, 
and  after  his  said  telegram  of  July  2d  to 
I>iataitifr,  said  Buster,  Instead  of  executing 
the  said  cMitract  took  It,  acting  for  the  com- 
pany, to  Chicago,  and  interviewed  the  said 
MoRte,   and   that,    after  conversatlcn   with 
blm,  be.  the  said  Buster,  destroyed  the  said 
contiact  having  declined  to  sign  the  same, 
giving  as  his  reason  (see   Buster's  general 
deposition)  that  the  company  conld  not  pos- 
aibly  furnish  cattle  in  the  said  brand  (bash- 
knlf^  inasmocb  as  they  did  not  have  more 


than  a  nnall  i>ercentage  of  the  number  re- 
quired by  the  contract,  and  that  the  destruc- 
tion of  said  contract  was  made  without  fur- 
ther consultatioAi  with  the  plaintiff,  and  with- 
ont  his  knowledge  or  consent  (IG)  That 
one  per  centum  of  the  amount  of  the  gross 
sales  of  the  character  contemplated  in  this 
matter  Is  a  reasonable  commission  for  com' 
pleted  services.  (17)  That  tiie  defendant 
company  did  not  in  the  matter  of  the  con- 
templated sale,  request  or  employ  the  plain- 
tiff to  act  as  its  broker  in  the  premises.  (18> 
That  the  voluntary  acts  of  the  plaintiff  in 
the  negotiations  in  this  matter  were  adopted, 
and  his  voluntary  acts  as  agent  were  rati- 
fied. This  finding  is  outside  of  the  plead- 
ings, and  solely  for  the  purpose  of  review, 
and  is  not  considered  by  this  conrt  in  arriv- 
ing at  its  judgment.  Paragraph  5'  of  plain- 
tiff's amended  complaint  'alleges  that  the 
said  defendant  has  hitherto  refused,  and  still 
refuses,  to  ratify  the  said  sale,  although  the 
time  in  which  the  said  contract  was  agreed 
to  be  performed  has  elapsed.'  (19)  The  court 
finds  that  the  acts  of  the  plaintiff  were  vol- 
untary until  the  receiving  of  the  contract 
July  2d;  that  the  plaintiff  had  no  contract 
express  or  implied,  with  the  defendant  by 
which  be  became  its  agent  or  broker  to  sell 
its  cattle.  (20)  That  plaintiff  never  disclosed 
to  the  defendant  during  the  whole  of  the  ne- 
gotiations for  the  sale  of  these  cattle,  begin- 
ning with  the  first  telegram,  May  26,  1890, 
to  the  sending  of  the  contract  dated  June  27, 
1890,  that  he  claimed  to  be  the  agent  or  bro- 
ker of  defendant.  (21)  That  after  this  con- 
tract had  been  signea  bv  Morris,  and  in  the 
same  mail  to  Mr.  Buster  manager  of  the  de- 
fendant company,  then  (n  Texas,  plaintiff 
sent  a  personal  letter  to  juch  manager  of  de- 
fendant, making  the  claim  for  the  first  time 
that  he  had  been  representing  the  defendant 
and  demanding  commissions  for  the  alleged 
sale  of  its  cattle;  and  the  defendant  did  not 
know  of  said  claim  antll  the  afternoon  of 
July  2,  1890.  (22)  Thai  the  contract  in  con- 
troversy, and  signed  by  Nelson  Morris  on  the 
27th  day  of  June  1890,  and  forwarded  to  de- 
fendant is  In  words  and  figures  following, 
to  wit:  "This  agreement  made  and  entered 
Into  this  27th  daj  of  Juue,  1890,  by  and  be- 
tween the  Continental  Land  &  (battle  Com- 
pany of  Dallas,  In  the  county  of  Dallas,  In 
state  of  Texas,  party  of  the  first  part,  and 
Nelson  Morris,  of  Chicago,  in  the  county  of 
Cook,  and  state  of  Illinois,  party  of  the  sec- 
ond part,  witnesseth,  that  the  said  party  of 
the  first  part  hereby  sells  and  agrees  to  de- 
liver unto  the  said  party  of  the  second  part 
all  their  spayed  heifers,  three  and  four  years 
old,  estimated  at  almost  dix  thousand  head, 
more  or  less,  and  two  thousand  head  of  their 
steers,  same  ages,  now  on  the  ranches  of  the 
said  party  of  the  first  rart.  Little  Missouri 
river  and  Box  Elder  and  Little  Beaver 
creeks,  in  Montana  and  Dakota,  branded  and 
marked  (known  as  the  "Hash-Knife  Brand") 
on  both   sides;  said  spayed   heifers  to   be 
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good,  merchantable  cattle,  with  no  Btags, 
runts,  shanghalB,  cripples,  or  big  Jaws  among 
them;  one-half  of  said  steers  to  be  three 
years  old,  and  one-half  to  be  four  years  old, 
and  all  full  ages,  with  no  short  threes  among 
them.  For  and  in  consideration  of  the  above 
sale,  said  party  of  the  second  part  has  pur- 
chased and  agrees  to  receive  said  cattle,  and 
pay  therefor  at  the  price  of  twenty-six  (26) 
dollars  per  head  for  said  spayed  heifers,  and 
thirty-eight  (38)  dollais  per  head  for  said 
steers;  the  sum  of  forty  thousand  dollars 
($40,000)  to  be  paid  at  the  execution  of  this 
contract,  the  receipt  oi  which  is  hereby  ac- 
knowledged, and  the  balance  on  delivering 
of  said  cattle  on  the  cars  at  Dickinson,  on  the 
N.  P.  R.  R.,  during  the  months  of  Aug^ist, 
September,  and  October,  1890.  Party  of  the 
second  part  to  receive  from  said  party  of  the 
first  part  a  clear  and  good  bill  of  sale  of 
said  cattle  on  completion  of  delivery  of  said 
cattle  and  payment  of  same.  In  witness 
whereof,  the  parties  to  this  agreement  have 
hereunto  set  theli  hands  and  seals  this  27tb 
day  of  June,  A.  D.  1890.  Nelson  Morris. 
[Seal.]  I.  Myer,  Agent  [Seal.]  Witness: 
William  Ck>urtaey.  J.  B.  Collins.'  (23)  All 
of  the  negotiations,  excepting  as  to  com- 
missions, beginning  with  the  first  telegram, 
on  the  2eth  day  of  May,  1890,  were  final- 
ly merged  in  the  written  Instrument  set 
out  in  finding  No.  22.  (24)  That  the  de- 
fendant company  could  not  have  furnished 
more  than  sis  hundred  head  spayed  heifers 
in  the  hash-knife  brand,  and  could  have 
furnished  the  two  thousand  steers  in  the 
said  brand.  (25)  The  cattle  attempted  by  de- 
fendant to  be  sold  under  eald  contract,  as 
set  forth  in  finding  No.  22,  were  branded 
with  three  brands,  to  wit:  The  hash-knife, 
the  mill-iron,  and  the  letter  W.  About  one- 
fourth  of  said  cattle  were  branded  with  the 
hash-knife  brand,  and  the  others  with  the 
other  two  brands.  (26)  The  plaintiff  had 
been  a  cattle  broker  at  Miles  City,  Montana, 
the  place  where  this  attempt  was  made  to 
sell  the  defendant's  cattle,  for  about  ten 
years  previous  to  the  attempt  to  make  said 
sale;  and  at  the  time  of  such  sale  he  had 
the  Montana  Brand  Book  before  him,  and 
knew  that  there  was  recorded  there  more 
than  one  brand  of  the  defendant.  (27)  I. 
Myer,  the  agent  of  Nelson  Morris;  and  Nel- 
son Morris,  both  refused  to  modify  the  con- 
tract set  out  in  finding  No.  22,  so  as  to  make 
it  Include  the  otber  brands  of  the  defendant, 
when  requested  60  to  do  by  J.  W.  Buster, 
manager,  etc.,  and  said  Morris  Insisted  that 
he  had  purchased  only  the  bash-knife  brand 
of  cattle,  with  which  he  was  personally  ac- 
quainted, and  not  cbe  other  brands  of  the  de- 
fendant company,  vlth  which  he  was  not 
acquainted.  (28)  William  E.  Hughes,  the 
president  of  the  defendant  company,  prom- 
ised, by  telegram  dated  the  5th  of  July,  1890, 
to  pay  the  plaintiff  commissions  at  the  rate 
of  one  per  cent,  upon  the  gross  amount  of 
the  alleged  sales  of  said  cattle,  but  when  he 


made  this  promise  be  bad  been  assured  hf 
the  plaintiff  that  the  brand  matter  was  ail 
right  (29)  Said  promise  to  pay  commissions,  aa 
set  out  in  finding  28,  was  made  without  consid- 
eration. (30)  The  defendant  company  was  not 
able  to  avail  Itself  of  any  benefits  from  said 
contract  as  set  out  in  finding  No.  22,  be- 
cause it  embraced  only  the  bash-knife  brand: 
and  said  company  did  not  have  cattle  enough 
in  said  brand  to  fill  said  contract  and  could 
not  derive  any  benefit  whatever  from  said 
contract.  (31)  The  limitation  in  the  contract, 
in  finding  No.  22,  that  the  cattle  were  brand- 
ed with  the  hash-knife  brand,  applies  to  all 
the  cattle,  both  spayed  heifers  and  the  steers. 
(32)  The  defendant  conld  not  have  fulfilled 
said  contract,  except  by  the  delivery  of  all 
of  their  spayed  heifers  three  and  four  years 
old,  estimated  at  almost  six  thousand  head, 
more  or  less,  and  two  thousand  head  of  their 
steers,  same  ages,  etc.,  all  branded  in  the 
basb-knUe  brand;  and  this  being  impossible, 
as  the  court  has  before  f.'>und  as  a  fact,  said 
limitation  rendered  said  contract  nugatory, 
and  the  same  was  of  no  benefit  to  the  defend- 
ant (33)  The  promise  *'o  pay  commissions 
to  the  plaintiff  on  the  part  of  Hughes,  being 
without  consideration.  Is  void,  and  does  not 
entitle  the  plaintiff  to  recover  said  commis- 
sions on  account  of  said  promise."  Upon 
such  findings  the  conrt  rendered  Judgment 
for  the  defendant  tor  costs.  Plaintiff  moved 
the  court  for  a  new  trisl,  which  was  denied. 
From  the  Judgment  and  order  denying  a  new 
trial,  the  plaintiff  appeals. 

Strevell  &  Porter,  for  appellant.  McOonnell. 
Olayberg  &  Gl-unn,  for  respondent 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  The  principal  contention  of  counsel 
for  appellant  is  that  the  evidence  does  not 
justify  the  findings  and  Judgment  of  the 
court  The  negotiations  of  the  parties  In  ref- 
erence to  the  alleged  sale  of  cattle  were  con- 
ducted almost  entirely  by  telegraph.  The 
telegrams  are  all  in  the  record.  Without 
embodying  them,  we  will  quote  so  much  of 
them  as  shall  seem,  necessary,  as  we  proceed 
in  the  discussion  of  the  case.  From  an  in- 
spection of  these  telegrams,  it  clearly  ap- 
pears that  the  negotiations  In  reference  to 
the  sale  of  the  cattle  were  opened  and  begun 
on  the  26th  day  of  May,  1890,  by  the  plain- 
tiff's telegraphing  the  defendant  company  at 
Dallas,  Tex.,  asking  for  the  lowest  price  for 
500  or  2,000  spayed  heifers,  delivered  at  MIn- 
gusvllle  or  Newcastle.  Telegraphic  commu- 
nication was  kept  up.  In  relation  to  prices, 
numbers,  kind,  and  time  and  place  of  deliv- 
ery, until  the  5th  of  July,  when  it  was  claim- 
ed the  contract  was  finally  consummated. 
We  think  It  cannot  be  contended,  from  any- 
thing in  these  dispatches  or  communications, 
that  the  defendant  knew  or  believed  the 
plaintiff  was  even  pretending  to  represent  It, 
in  endeavoring  to  negotiate  the  sale  of  the 
cattle^  until  about  the  1st  of  July.    The  etrt- 
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dence  sbowB  that  tbe  plalntlir  commenced  ne- 
/otiations  with  defendant  by  irlre  at  the  In- 
stance of  I.  Myer,  agent  of  Nelson  Morris. 
All  along,  up  to  July,  in  bis  dispatches  to  tbe 
defendant,  plaintiff  speaks  of  his  buyer;  asks 
(or  an  option,  and  for  time  for  bis  buyer  to 
go  to  tbe  raucbes  and  see  the  cattle.     So  ap- 
parently satlafled  was  the  defendant  that  tbe 
plaintiff  was  not  representing  It  In  the  trans- 
action, that  It  telegraphed  plaintiff,  on  the 
22d  of  June,  asking  to  Tvbom  It  should  make 
the  contract;  and  on  tbe  24th  of  June  tbe  de- 
fendant telegraphed  a  contract.  In  which  it 
named  the  plaintiff  as  the  purchaser.     Nor 
did  the  plaintiff  ever  intimate  that  he  expect- 
ed commission  to  be  paid  by  defendant  until, 
tbe  last  of  June,  declining  to  sign  tbe  con- 
tract defendant  bad  wired  him,  he  forwarded 
a  contract  to  the  defendant,  prepared  by  him- 
self, and  In  a  personal  letter  to  Buster,  re- 
ceived July  2d,  claimed  commission.     In  re- 
ply to  this  communication,  Buster  telegraph- 
ed on  tbe  2d  of  July.   "Have  dealt  with  you 
da  principal,  leaving  no  margin  for  commis- 
sion, but,  as  tbe  thing  has  gone  so  far,  am 
n-illlng  to  sign  contract  allowing  you  fire 
bundred  dollars."    From  this  consideration  of 
the  record,  we  are  clearly  of  the  opinion  that 
there  was  ample  evidence  to  sustain  finding 
No.  17,  to  the  effect  that  tbe  defendant  did 
Dot  employ  the  plaintiff  as  its  broker  to  ne- 
gotiate the  alleged  sale  of  cattle.    We  think 
the  evidence  also  supports  finding  No.  20,  to 
the  effect  that  plaintiff  made  no  claim  to 
commission  from  tbe  defendant  until  the  27th 
day  of  June,  when  he  forwarded  the  contract 
prepared  by  himself,  and  sent  the  personal 
letter  to  Buste^.     But  counsel  for  appellant 
contends  that,  even  if  no  contract,  express  or 
implied,  has  been  shown,  as  alleged  in  the 
complaint,  still  tbe  evidence  shows  a  ratifi- 
cation of  tbe  contract  of  sale  by  the  defend- 
ant  When  plaintiff  sent  the  contract  of  sale, 
on  which  he  sues,  to  the  defendant  for  its 
signature,    which    was    received    at   Dallas, 
Tex.,  on  the  2d  of  July,  there  was  only  one 
cattle   brand    (the    "hash-knife")    mentioned 
therein,  although  tbe  defendant  owned  other 
brands,  which  fact  plaintiff  knew,  or  should 
have  known,   as'  the  evidence  shows.     Bus- 
ter, Immediately  <m  receipt  of  this  contract, 
telegraphed  plaintiff:   "Cannot  sign  contract 
as  it  only  Includes  one  brand,— we  have  three. 
Besides,  don't  think,  under  circumstances,  we 
should  pay  commission.      Shall  start  Mon- 
tana at  once."    Upon  receipt  of  this  dispatch, 
plaintiff  telegraphed  Buster:    "Will  not  be 
any  trouble  about  brands,— merely  used  hash- 
knife  as  general  brand  your  company.    Buy- 
er gone  east  for  tea  days.     Answer  if  you 
will  sign  contract,  yes  or  no."     Buster  on  the 
same  day  replied,  "I'm  willing  to  sign  con- 
tract covering  all  brands,  but  will  not  pay 
commission."     Dpon  the  receipt  of  this  dis- 
patch, plaintiff  wired  Buster:  "At  commence- 
ment ctnrespondence  about  your  cattle.  May 
VHh,  I  stated,  "Have  two  buyers  spayed  heif- 
sn,'  and  abowins  cleariy  I  was  not  the  prin- 


cipal, and.  If  sale  waa  made,  it  would  be  sab. 
feet  to  my  osual  coinmlssion.  You  accepted 
price  and  terms,  and  I  made  contract,  which 
has  been  executed  by  my  buyer.  My  buyer 
is  out  of  town,  and,  as  you  vrish  to  back  out, 
I  will  wire  him  that  can  duplicate  purchase 
from  you  at  much  lower  prices,  and  recom- 
mend that  deal  with  you  be  dropped.  I  will 
not  sell  cattle  for 'any  one  without  commis- 
sion, and  cannot  understand  your  course. 
My  buyer  will  not  pay  any  commission,  and 
my  expenses  for  telegrams  In  this  matter  are 
considerable.  Brand  matters  all  right  An- 
swer." This  dispatch  deserves  to  be  noticed 
with  some  parUcularlt--.  The  telegraphic 
correspondence  in  evidence  shows  that  prior 
to  Buster's  notifying  plaintiff  that  he  would 
start  at  once  for  Montana,  plaintiff  had  urged 
him  to  come  and  see  buyer  and  arrange  about 
brands,  which  seemed  to  be  an  obstacle  In 
the  way  of  consummating  the  sale.  As  soon 
as  Buster  notifies  plaintiff  that  be  is  coming, 
plaintiff  wires  him  that  his  buyer  "has  gone 
East  for  ten  days."  In  the  dispatch  now  un- 
der discussion,  plaintiff  says:  "At  commence- 
ment correspondence  about  your  cattle,  May 
20, 1  state,  'have  two  buyers  spayed  heifers,' 
and  showing  clearly  I  was  not  tbe  principal, 
and,  if  sale  was  made,  it  would  be  subject 
to  my  usual  commission."  The  evidence  does 
not  bear  out  this  part  of  the  dispatch,  in  a 
single  particular.  This  is  clearly  a  misstate- 
ment of  the  facts,  as  shown  by  the  corre- 
spondence Itself.  Further  on  In  this  dispatch 
is  this  remarkable  statement  coming  from 
one  who  claims  to  be  the  broker  of  tbe  de- 
fendant: "My  buyer  is  out  of  town,  and,  as 
you  wish  to  back  out  I  will  wire  him  that 
can  duplicate  purchase  from  you  at  much 
lower  prices,  and  recommend  that  deal  with 
yon  be  dropped."  This  seems  to  us  strange 
language,  coming  from  plaintiff,  who  claims 
to  be  tbe  broker  of  the  defendant  and  conse- 
quently under  legal  obligation  to  act  in  good 
faith  towards,  and  for  tbe  best  interest  of, 
bis  principal.  It  seems  to  us  that,  when  mat- 
ters had  arrived  at  this  stage,  it  became  tbe 
duty  of  tbe  plaintiff,  if  be  claimed  to  be  act- 
ing as  defendant's  broker,  to  have  made 
some  effort  to  arrange  and  settle  the  dlfflcnl- 
ties  arising  on  account  of  tbe  brands  of  the 
cattle.  He  claimed  that  be  could  arrange 
these  matters,  and  assured  tbe  defendant 
that  there  would  be  no  trouble  about  brands. 
In  a  letter  written  by  plaintiff  to  defendant 
after  the  deal  bad  fallen  through,  he  says, 
"I  was  legally  acting  as  agent  for  both  sell- 
er and  buyer,  and  had  a  right  to  correct  a 
clerical  error  or  omission  in  a  document 
drawn  up  by  myself."  This  language  ap- 
pears strange,  too,  when  we  consider  that  the 
plaintiff  testifies  that  be  was  acting  solely 
for  the  defendant  in  the  matter.  This  evi- 
dence does  not  impress  us  with  the  convic- 
tion that  plaintiff  was  acting  In  good  faith 
In  the  matter  towards  his  alleged  principal, 
or  for  the  promotion  of  its  best  Interests. 
But  passing  the  question  ot  the  good  faith 
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of  the  transaction  on  the  part  of  plaintiff,  let 
us  notice  the  further  showing,  In  which 
plaintiff  undertook  to  conduct  the  negotia- 
tions for  his  alleged  prlnclpaL  The  defend- 
ant telegraphed  a  contract  to  plaintiff  that 
was  free  from  any  complications  or  difficul- 
ties as  to  brands,  for  signature,  as  shown 
above,  supposing  plaintiff  to  be  the  principal 
In  the  deal.  Plaintiff  saw  fit  not  to  adopt 
this  contract,  but  prepared  one  himself  that 
stated  the  cattle  should  bear  the  bash-knife 
brand  on  both  sides,  and,  when  objections 
were  urged  to  it  on  that  account,  he  assured 
his  principal  that  no  trouble  would  result 
therefrom;  claiming  authority  w  ability  to 
adjust  the  difficulty  with  the  buyer,  and 
threatening  to  declare  the  deal  off  unless  de- 
fendant signed  It  as  he  had  written  it.  Up- 
on the  receipt  of  this  rather  remarkable  tele- 
gram, W.  E.  Hughes,  president  of  the  defend- 
ant company,  wired  plaintiff:  "Can't  reach 
Buster,  as  he  Is  en  route.  Will  stand  by  con- 
tract allowing  commission.  Is  this  final  and 
satisfactory?"  Plaintiff  replied  it  was  satis- 
factory. It  seems  that  Buster  took  the  con- 
tract plaintiff  liad  prepared  and  forwarded 
to  the  defendant,  and  went  to  Chicago,  where 
he  met  Morris,  the  buyer.  He  there  called 
the  attention  of  Morris  to  the  fact  that  the 
defendant  did  not  have  the  number  of  cattle, 
or  anything  like  the  number,  especially  of 
spayed  heifers,  bearing  the  brand  specified  in 
the  contract,  and  sought  to  have  the  contract 
amended  so  as  to  Include  other  brands,  from 
which  defendant  could  furnish  the  number  of 
cattle  called  for  by  the  contract  Morris  re- 
fused to  take  any  other  cattle  than  those 
branded  with  the  hash-knife  brand,  as  spec- 
ified in  the  contract.  Defendant  could  not 
possibly  furnish  that  brand  of  cattle,  to  the 
number  named  In  the  contract,  although  anx- 
ious to  do  so  from  other  brands.  It  does  not 
appear  anywhere  that  plaintiff,  if  he  bad  the 
power  or  ability  to  remedy  the  contract  as  to 
the  brands,  ever  did  so,  or  attempted  to  do 
so.  Morris  haying  declined  to  take  any  cat- 
tle not  in  the  hash-knife  brand,  and  the  d»^ 
fendant  being  unable  to  furnish  the  number 
of  that  brand  mentioned  In  the  contract. 
Buster  wired  plaintiff  the  contract  was  off. 

From  this  statement  of  the  facts,  does  it 
follow,  as  contended  by  cotinsel  for  appel- 
lant, that  defendant  ratified  the  contract,  and 
legally  bound  Itself  to  pay  plaintiff  his  com- 
mission, by  the  promise  of  Hughes  to  "stand 
by  contract  and  allow  commissicm"?  Appel- 
lant's counsel  contend  that  the  court  bo 
found,  as  shown  by  finding  No.  18.  It  is  true 
that  the  court  found  in  said  finding  that  the 
voluntary  acts  of  plaintiff  in  the  transaction 
had  been  ratified.  But  the  court  attached  no 
importance  to  this  finding,  as  in  connection 
therewith  the  court  says  the  finding  1b  out- 
side of  the  pleadings,  as  the  complaint  al- 
leged a  refusal  on  the  part  of  the  defendant 
to  ratify  the  contract  made  by  the  plaintiff. 
At  any  rate,  this  finding  must  be  construed  in 
connection  with  the  other  findings.  If  it  is 


material  at  alL  In  finding  No.  28  the  court 
says:  "William  E.  Hughes,  the  president  of 
the  defendant  company,  promised,  by  tele- 
gram dated  the  Sth  of  July,  1880,  to  pay  tb» 
plaintiff  commissions  at  the  rate  of  one  per 
cent  upon  the  gross  amount  of  the  alleged 
sales  of  said  cattle,  but  when  be  made  this 
promise  he  had  been  assured  by  the  plaintiff 
that  the  brand  matter  was  all  right"  We 
.think  there  is  ample  evidence  to  sustain  the 
conclusion  reached  by  the  coturt  that  the  pre- 
tended ratification  of  the  contract  made  by 
plaintiff  for  the  sale  of  the  cattle,  and  the 
promise  of  defendant  to  pay  commission, 
were  based  upon  the  assurance  given  by 
plaintiff  that  the  brand  difficulty  would  be 
arranged,  and  cause  no  trouble.  The  agree- 
ment to  stand  by  the  contract,  and  the  prom- 
ise to  pay  commission,  were  made  upon  such 
assurance  on  the  part  of  plaintiff;  and,  but 
for  such  assurance,  there  is  notUng  In  the 
record  to  sustain  the  contention  that  such 
agreement  and  promise  would  ever  have 
been  made  by  defendant  They  were  made 
upon  a  misunderstanding  and  want  of  knowl- 
edge as  to  the  true  facts  of  the  case.  For 
such  misunderstanding  and  want  of  knowl- 
edge of  the  facts,  plaintiff  is  certainly  re- 
sponsible. He  was  responsible  for  the  com- 
plications and  difficulties  contained  in  the 
contract  aa  to  the  brands  of  the  cattle.  He 
wrote  it  himself.  He  assured  defendant  that 
these  difficulties  could  be  removed,  or  would 
grlve  no  trouble.  It  was  his  duty  to  see  that 
this  was  done.  He  did  not  do  it  or  attempt 
to  do  it.  He  left  bis  alleg^ed  principal  with 
a  contract  it  could  not  comply  with  or  en- 
force without  expensive,  serious,  and  doubt- 
ful litigation.  When  defendant  became  aware 
of  the  true  condition  of  affairs,  and  ascer- 
tained that  Morris  would  not  accept  a  mod- 
ification of  the  contract  it  had  a  right  to  re- 
pudiate the  action  of  plaintiff,  which  was 
valueless  to  it  Beton  it  can  be  contended 
that  defendant  legally  ratified  the  acts  of 
plaintiff,  and  agreed  to  pay  commission,  it 
must  appear  that  the  ratification  and  prom- ' 
,  ise  to  pay  occurred  and  were  made  with  full 
knowledge  of  all  the  conditions  and  facts 
pertaining  to  the  transaction.  This  does  not 
appear.  The  court  rightly  so  found. 
■  There  are  but  two  material  questions  of 
fact  involved  in  this  case:  First  Did  the  de- 
fendant employ  plaintiff,  by  express  or  im- 
plied contract  to  sell  the  cattle  mentioned 
in  the  complaint?  Second.  Did  the  defend- 
ant legally  ratify  the  acts  of  plaintiff  in  the 
matter  of  the  contract  and  sale  of  the  cattle, 
with  a  full  knowledge  of  all  the  facts  and 
condltims  pertaining  thereto,  and,  with  such 
knowledge,  agree  to  pay  plaintiff  the  com- 
mission he  claims?  The  court  found  on  both 
these  issues  in  favor  of  the  defendant  We 
think  the  evidence  amply  sustains  the  find- 
ings. 

The  appellant  contends  tiiat  the  court  en- 
ed  In  admitting  In  evidence  a  letter  written  by 
plaintiff  to  defendant  in  which  he  admitted 
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that  bftwas  I^pUIy  acting  aa  agent  of  both 
parties  to  tbe  contract^  on  the  ground  that  thla 
letter  was  written  after  the  contract  had 
been  abandoned.  Bnt  this  letter  contalna  an 
admlsaion  as  to  the  capacity  in  which  plain- 
tiff was  acting  pending  the  negotlatlonB  In 
eontrorersy.  and,  we  think,  throws  light  up- 
on the  queatlon  of  the  good  faith  of  plaintiff 
essential  to  a  proper  determination  of  the 
esse.   We  think  It  was  admissible. 

HaTlng  fnlly  considered  the  assignments 
of  error  involved  in  this  appeal,  we  are  of 
the  opinion  that  the  evidence  amply  supports 
the  material  findings  of  fact  made  by  the 
roart  The  Judgment  and  order  appealed 
from  are  tikeref ore  afiBrmed. 

DB  WITT  ajid  HUNT,  JJ.,  concur. 


LAWSON   T    GBNESBB   TARMBBS'    AL- 
LIANCE JOINT-STOCK  CO. 
(Sopreme  Court  of  Idaho.     Dec.  26,  1895.) 

BkUCH  or  COIITJUOF— UOXPLAIST— OCHCaKIX. 

Action  for  damages  under  pro-visions  of 
an  act  entitled  "Aa  act  goTemlng  the  storage 
of  grain,"  etc.  CI  Sess.  Laws  1891^  ;i.  12),  to  re- 
wver  dama^i        —-•■■■ 


»^CQ<3.      ...KkTTa     AVJV^,      t"      ■»-*'-'f      •**     *^ 

field,  that  complaint  states  a 
CBuae  of  action. 
(SrUabns  by  the  Court) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Juage. 

Action  by  M.  B.  Lawson  against  the  Gene- 
see Fanners'  Alliance  Joint-Stock  Company. 
Demurrer  to  complaint  sustained,  and  plain- 
tiff appeals.    Beversed. 

James  W.  Held  and  A.  J.  Green,  for  appel- 
lant.   8.  S.  Denning,  for  respondent 

SULLIVAN.  J.  This  18  an  action  brought 
under  the  proylaions  of  an  act  oititled  "An 
act  goremlng  the  storage  of  grain,  floor, 
wool  or  other  prodtice  when  received  for  stor- 
Ins,  abipptng,  grinding  or  manufacturing," 
approred  January  15,  1891  (see  1  Sess.  Laws, 
p.  12),  to  recover  damages  for  an  alleged 
breach  of  craitract  contained  in  warehouse  re- 
(.'eipts  issued  by  defendant  on  receipt  of  cer- 
rain  -wheat  -^eUvered  to  it  for  storage  by  one 
James  De  Haven.  The  complaint  alleges  the 
•taponte  extntence  of  defendant;  that  it  was 
tile  owner  of  and  bx)erating  a  waretionse  for 
the  storage  of  grain  at  the  to-wn  of  Genesee, 
Idaho;  that  one  De  Haven  d^vered  ceitaln 
wheat  to  defendant  for  storage,  and  recdved 
(rom  tt  reeripts  therefor,  designating  the 
^rade  or  quaUty  of  tlie  wheat,  and  containing 
tlie  Dtmibet  of  bnabehi  so  delivered,  and  othei 
matter  required  by  section  1  of  said  act,  and 
Koaraotylng  the  weight  and  grade  of  said 
wheat  on  bo«rd  tb»  can  at  Genesee;  that 
plaintiff  became  tbe  owner  of  said  receipts, 
and  thereafter  presented  them  to  defendant, 
paid  all  cbargies  ^ue  thereon,  and  demanded 
the  poaseasion  of  said  wheat  in  accordance 
with  tlM  tanaa  at  said  reeetpts,  and  avers 


that  defendant,  disregarding  its  duty  and  ob* 
ligations  in  the  premises,  and  without  plain- 
tifTs  knowledge  oi  consent,  and  in  fraud  of 
plaintiff's  rights,  refused  and  neglected  to  de- 
liver the  wheat  called  for  bj  said  receipts, 
but  In  lieu  thereof  delivered  a  large  amount 
of  damaged  wheat  of  inferior  quality  And 
further,  in  substance,  alleges  that  by  reason  of 
the  premises  plaintiff  was  damaged  in  the 
sum  of  $765.86,  and  prays  Judgment  for  that 
amount  To  tbe  compliiint  defendant  inter- 
posed a  demurro'  on  tbe  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  which  was  sustained 
by  the  court  The  plaintiff  electing  to  stand 
on  his  complaint.  Judgment  of  dismissal  was 
entered,  from  which  Judgment  this  appeal  is 
talcen. 

The  order  sustaining  said  demurrer  and  the 
entry  of  jurlgmcnt  of  dismissal  are  com- 
plained of  as  error.  Section  7  of  said  act 
contains,  inter  alia,  the  follo-\ving  provision,  to 
-wit:  "And  all  and  every  person  or  persons 
aggrieved  by  a  -violation  of  this  act  may  have 
and  maintain  an  action  at  law  against  the 
person  or  persons  corporation  or  corporations 
violating  any  of  the  provisions  of  this  act  to 
recover  all  damages  immediate  and  conse- 
quential which  he  or  they  may  have  sustained 
by  reason  of  such  violation,"  etc.  Section  &■ 
of  said  act  pro-vides,  among  other  things,  that 
on  the  presentation  of  the  receipts  given  by 
any  person  or  corporation  operating  a  place 
of  storage  for  grain,  and  on  payment  of  tbe 
charges  due  thereon,  such  person  or  corpora- 
tion must  deliver  the  commodity  to  the  owner 
of  such  receipt  The  complaint  alleges,  in 
substance,  that  the  defendant,  disregarding 
its  duty  and  obligation  in  the  premises,  and 
without  plaintiff's  knowledge  or  consent,  and 
In  fraud  of  plaintiff's  rights,  refused  and  neg- 
lected to  deliver  the  wheat  called  for  by  said 
receipts,  to  plaintiff's  damage.  While  the 
complaint  contains  much  surplusage  and  re- 
dundant matter,  it  nevertheless  states  a  cause 
of  action.  It  alleges  the  violation  of  the  pro- 
visions of  said  act  by  the  defendant,  and  also 
alleges  damages  resulting  to  plaintiff  there- 
from. The  demurrer  to  the  complaint  states 
as  a  cause  of  demurrer  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  thereafter  in  said  de- 
murrer are  stated  five  propositions  called  by 
the  pleader  "special  demurrers,"  neither  of 
which  comes  within  the  provisions  of  section 
4174,  Kev.  St.,  as  a  cause  of  demurrer.  Some 
of  tbe  matter  ther^n  stated  might  be  proper 
in  an  answer,  but  It  has  no  place  in  a  demur- 
rer. The  allegations  of  the  complaint  in  re- 
gard to  shipping  the  wheat  to  Tacoma,  and  a 
part  thereof  to  San  Francisco,  are  surplusage; 
but  it  may  become  nec*-esary,  in  proving  dam- 
ages, to  prove  the  shipment  of  the  wheat  to 
Tacoma  and  San  Francisco.  These  are  at 
best  bnt  probative  facts,  and  not  necessary  td 
the  complaint.  Incidentally  the  question  it 
raised  whether  the  measure  of  Immediate 
damages  is  the-  difference  In  the  market  prlcA 
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of  the  grade  and  quality  of  wheat  called  for 
by  said  receipts,  and  the  market  price  of  the 
grade  and  quality  of  wheat  alleged  to  have 
been  deUvered  to  plaintiff  and  the  market  price 
of  sncb  grade  st  Genesee  or  Tacoma.  I  think 
the  difference  In  the  market  price  of  such 
grades  of  wheat  at  Genesee  would  be  the 
proper  measure  of  such  damages;  that  being 
the  point  where  the  wheat  waa  to  have  been 
delivered  to  the  owner  of  said  receipts.  The 
judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded,  with  Instructions  to 
overrule  the  demurrer,  and  to  permit  defend- 
ant to  answer;'  costs  of  this  appeal  awarded 
to  appelant 

MORGAN,  O.  J.,  and  HUSTON,  J.,  concur. 

On  Rehearing. 

SITLIJVAN,  X  This  is  a  petitloa  for  a  re- 
hearing, and  it  is  urged  that,  as  it  Is  a  case  of 
great  importance,  a  rehearing  should  be  grant- 
ed. In  the  (pinion  this  court  held  that  the 
complaint  stated  a  cause  of  action.  The  ques- 
tion therein  raised  cau  be  fully  litigated  and 
determined,  and,  if  the  defendant  could  con- 
vince the  trial  court  that  it  delivered  to  the 
plaintiff  the  kind  and  quality  of  wheat  called 
for  by  the  receipts  referred  to,  or  that  the  plain- 
tiff accepted  wheat  as  of  the  kind  and  quality 
called  for  by  said  receipts,  then  he  would  be 
entitled  to  Judgment  But  if  the  allegations 
of  the  complaint  be  true  that  defendant,  disre- 
garding its  obligations  In  the  premises,  and 
without  tiis  (plaintiff's)  knowledge  or  consent, 
and  in  fraud  of  his  rights,  refused  and  n^lect- 
ed  to  deliver  to  plaintiff  the  wheat  called  for 
by  said  receipts,  common  honesty  would  re- 
quire that  defendant  should  pay  the  damages 
■urtained  by  reason  of  such  refusal,  etc.  No 
good  reason  appearing  for  granting  a  rehear- 
ing, the  petition  therefor  is  denied. 


AULBACH  V.  DAHLBR. 

(Supreme  Court  of  Idaho.     Dec.  12,  1895.) 

NonoB  or  Appbal— Sasvios  on  Advbbsb  Pabtt 

— DiSMISSAI. 

1.  By  the  words  "adverse  party,"  as  used 
In  sectioD  4808,  Rev.  St.,  la  meant  every  party 
whose  intereit  in  the  subject-matter  of  the  ap- 
peal will  be  affected  by  a  modification  or  rever- 
sal of  the  judgment  or  Mrder  appealed  from,  ir- 
respective of  whether  he  be  a  plaintiff  or  de- 
fendant or  intervener. 

2.  The  codefendantR  of  appellant  in  this 
action  are  not  adverse  parties,  on  whom  notice 
of  appeal  must  be  served,  as  the  judsmenta  ren- 
dered against  them  can  in  no  wise  De  affected 
hy  a  modification  or  reversal  of  tiie  Judgment 
against  appellant. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Shoshone  coun- 
ty;  Alex  Mayhew,  Judge. 

Action  by  Adam  Aulbach  against  the  Bank 
of  Murray  and  others.  Judgment  for  plain- 
tiff, and  Charles  L.  Dahler  appeals.  The  ap- 
peal was  dismissed,  and  appellant  moves  for 
rehearing  of  motion.     Granted. 


Charles  W.  O'Nell,  for  appellant    W.  B.  * 
B.  M.  Heybum,  for  respondent 

SULLIVAN,  J.  This  Is  an  action  brought 
by  Adam  Aulbach  against  the  Bank  of  Mur- 
ray, a  corporation  organized  under  the  laws 
of  this  state,  Charles  L.  Dahler,  and  Charles 
Hussey.  The  complaint  shows  that  said  Dah- 
ler was  the  president  of  said  bank,  and  owned 
250  shares  of  the  capital  stock  of  said  bank, 
and  that  Charles  Hussey  was  secretary  of  said 
corporation,  and  owned  247  shares  of  said 
stock;  that  the  total  capital  stock  of  said  cor- 
poration consisted  of  5<X)  shares,  of  the  par 
value  of  $100  each.  Summons  was  served  by 
publication,  and  defendant  Dahler  appeared 
and  demurred  and  answered.  Default  was  en- 
tered against  the  bank  and  Hussey  for  want  of 
answer.  The  case  was  tried  by  the  court  with 
a  Jury,  and  a  verdict  was  returned  as  follows, 
to  wit:  "We,  the  jury  in  the  abo^e-entltled 
case,  find  for  the  plaintiff,  and  against  the  de- 
fendant the  Bank  of  Murray,  for  the  sum  of 
two  thousand  nine  hundred  and  ninety -five  dol- 
lars and  59  cents,  and  for  costs  of  suit  and  find 
that  defendant  Charles  L.  Dahler  was  the 
owner  of  two  hundred  and  fifty  shares,  which 
was  one-half  of  the  capital  stock  of  the  Bank 
of  Murray,  and  that  Charles  Hussey  was  the 
owner  of  two  hundred  and  forty-nine  shares 
of  said  stock,  which  was  one  share  less  than 
one-half  thereof,  and  find  against  said  de- 
fendants Dahler  and  Hussey  for  the  proi>or- 
tlonof  said  sum  of  $2,995.69  which  the  number 
of  shares  held  by  each  of  them  bears  to  the 
whole  capital  stock  of  the  corporation,  which 
we  find  to  be  five  hundred  shares.  Geo.  D. 
Potter,  Foreman.  FUed  July  27, 1894."  There- 
upon the  court  entered  a  several  Judgment 
against  the  defendants  as  follows:  Against 
the  Bank  of  Murray  for  $2,995.59;  against 
Charles  L.  Dahler  for  $1,497.79;  against 
Charles  Hussey  for  $1,491.80.  This  appeal  is 
from  the  Judgment  made  and  entered  against 
appellant  Dahler,  and  order  overruling  his 
motion  for  a  new  trial.  On  motion  of  respond- 
ent the  appeal  was  dismissed,  on  the  author-. 
Ity  of  Jones  y.  Quantrell,  2  Idaho,  141,  9  Pac 
418,  and  Coffin  v.  Bdgington,  2  Idaho,  595,  23 
Pac.  80,  on  the  point  of  failure  to  serve  no- 
tice of  appeal  on  the  defendants  the  bank 
and  Hussey.  This  Is  a  petition  for  rehearing 
of  the  motion  to  dismiss  the  appeal.  The  pe- 
tition is  based  on  two  grounds:  (1)  The  de- 
fendants the  Bank  of  Murray  and  Hnasey 
are  not  "adverse  parties,"  within  the  meaning 
of  those  words  as  used  in  section  4808,  Rev. 
St,  and  are  not  entitled  to  service  of  notice  of 
appeal;  (2)  on  the  ground  that  his  said  code- 
fendants  did  not  appear  In  the  court  below, 
and  Judgment  went  against  them  by  default 
The  Judgment  being  several,  and  for  differ- 
ent amounts,  against  each  defendant  defend- 
ants the  Bank  of  Murray  and  Charles  Hussey 
are  not  "adverse  parties,"  within  meaning 
of  the  words  "adverse  party"  as  used  in  sec- 
tion 4808,  Rev.  St,  because  they  have  no  In- 
terest in  conflict  with  the  reversal  of  the  Jodg- 
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m^it  against  Dahler.  Haynea,  New  Trials  & 
▲pp.  t  ^0.  As  the  modlflcatlon  or  reversal  of 
the  judgment  against  the  appellant  could  not 
affect  the  liability  of  his  codefendants  upon 
the  Judgment  rendered  against  them,  notice 
of  appeal  need  not  be  served  on  them.  Ran- 
dall y.  Hunter  (CaL)  10  Pac.  130;  Binkle  y. 
Donohae  (Cal.)  26  Pac.  374.  A  reversal  of  the 
Judgment  appealed  from  would  leave  appel- 
lant's codefendants  in  statu  quo.  Therefore, 
this  appeal  can  in  no  way  affect  their  rights, 
and  for  that  reason  they  «S«  not  entitled  to 
be  served  with  the  notice  of  appeal.  See 
Foley  v.  Bullard  (GaL)  32  Pac.  574. 

The  defendants  the  Bank  of  Murray  and 
Charles  Hossey  failed  to  appear  and  answer, 
and  judgment  was  entered  against  them  by 
defoult.  As  so^ice  of  summons  was  made 
by  publication,  a  personal  judgment  entered 
against  them  would  be  absolutely  void.  If 
that  be  true,  they  are  not  entitled  to  service 
of  notice  of  appeal,  as  the  reversal  of  the  Judg- 
ment against  appellant  could  not  affect  them. 
If  the  judgments  entered  by  default  against 
the  bank  and  Hnssey  be  valid,  said  defend- 
ants are  not  entitled  to  service  of  the  notice 
«f  appeal  as  adverse  parties,  or  at  all,  for  the 
reason  that  they  have  admitted,  by  their  de- 
fault, the  allegations  of  the  complaint.  In 
Boob  V.  Hall,  40  Pac.  117,  the  supreme  court 
of  California,  under  a  statute  identical  with 
onrs,  holds  that  it  is  not  necessary,  where  one 
defendant  appeals,  to  serve  notice  of  appeal 
on  other  defendants,  when,  by  default,  they 
have  admitted  the  averments  of  the  complaint 
Bee,  also,  Bandall  v.  Hunter  (Cal.)  10  Pac. 
130;  Essency  v.  Essency  (Wash.)  38  Pac. 
1130;  Railway  Co.  v.  Johnson  (Wash.)  84 
Pac.  567.  A  rehearing  should  be  granted,  and 
H  Is  so  ordered. 

If OBGAM,  0.  J.,  and  HUSTON,  J„  concur. 


STATE  V.  VAUGHAN.     (No.  1,447.) 

(Supreme  Court  of  Nevada.     Jan.  20,  1896.) 

CBimirAX.   Law— Ohob    ix    Jcopakdt— Ezcusihs 
JmioR  ArrsH  Admission  or  Eviobkck. 

1.  After  a  jury  has  been  sworn,  and  evi- 
dence admitted,  in  a  capital  case,  the  conrt  may 
excnse  a  jaror  against  defendant's  objection 
on  proof  that  he  a  opposed  to  capital  punish- 
ment, soob  fact  having  come  to  the  Imowledge 
of  the  proaecntion  dniing  the  trial. 

2l  Where,  In  a  capital  case,  a  Juror  is  ex- 
ensed  by  the  court  against  defendant  s  objection, 
after  evidence  has  been  admitted,  it  Is  error  to 
retain  the  othw  jnrcrs  withont  giving  defend- 
ant the  privilege  asked  for  of  re-ezamiDin|;  them 
•8  to  their  then  state  of  mind  before  heme  re- 
sworn to  try  the  case  with  the  new  juror.  Bel- 
knap. J.,  concorrlnK.  on  the  ground  tliat  the 
jnry  abonld  have  been  discharged  after  the 
juror  bad  been  •sensed. 

Appeal  from  district  court,  Lander  coun- 
ty;  Charles  B.  Mack.  Judge. 

Alfred  Vaughan  was  convicted  of  murder, 
and  appeals.    Reversed. 
T.43P.D0.2— 18 


James  F.  Dennis  and  J.  H.  MacMIllan,  for 
appellant.  Robt  M.  Beatty,  Atty.  Gen.,  and 
W.  D.  Jones,  Dist  Atty.,  for  the  State. 

BELKNAP,  J.  Respondent  was  convicted 
of  murder  <tf  the  first  degree.  At  the  trial, 
after  a  jury  had  been  Impaneled  and  sworn, 
and  witnesses  examined,  the  district  attor- 
ney called  the  attention  of  the  court  to  the 
fact  that  one  of  the  Jurors  was  disqualified, 
and  asked  leave  to  present  testimony  in  sup- 
port of  the  charge.  Upon  permisEdou  given, 
witnesses  were  examined  whose  testimony 
tended  to  show  that  A.  A.  Flint,  the  juror 
against  whom  the  Investigation  was  direct- 
ed, had  said  several  months  prior  that  the  de- 
fendant was  guilty;  that  he  had  conscien- 
tious scruples  against  capital  punishment, 
and  would  never  vote  for  a  conviction  of 
murder  of  the  first  degree  were  be  one  of  the 
Jnry.  The  court  excused  him.  Another  was 
substituted.  The  witnesses  were  re-exam- 
ined. A  verdict  of  murder  of  the  first  de- 
gree returned,  and  judgment  entered  there- 
on. 

Various  exceptions  were  taken  In  behalf  at 
the  appellant  to  the  rulings  of  the  court  In 
this  particular: 

1.  As  to  the  discharge  of  the  juror  Flint. 
Lord  0)ke  lays  down  the  rule  that  "a  Jury 
sworn  and  charged  In  case  of  life  or  mem- 
ber cannot  be  discharged  by  the  court  or  any 
other,  but  they  ought  to  ^ve  a  verdict."  1 
Inst.  227b.  Following  Coke,  Hawkins,  In  hia 
Pleas  of  the  (3rown  (volume  2,  p.  668),  says 
that  "no  Juror  can  be  challenged  either  by 
the  king  or  prisoner  without  consent  after 
be  hath  been  sworn,  •  •  *  unless  it  be 
for  some  cause  which  happened  since  he  was 
sworn."  In  Wharton's  Case,  Yel.  24,  one  of 
the  jurors  that  had  been  accepted  and  sworn 
was  challenged  for  a  cause  that  was  In  esse 
when  be  was  sworn,  but  unknown  at  the 
time  to  the  queen's  counsel.  The  challenge 
was  denied.  But  In  the  Case  of  KInloch,  Fost 
Crown  Law,  22,  the  power  of  the  court  to 
discharge  jurors  underwent  careful  exam- 
ination; and  It  was  decided  that  the  general 
rule  as  laid  down  by  Lord  Coke  had  no  au- 
thority to  warrant  it,  and  could  not  be  uni- 
versally binding.  In  that  case  It  was  deter- 
mined that  the  court  had  power  to  withdraw  • 
a  juror  at  the  request  of  the  prisoners,  for 
the  purpose  of  Imparting  to  them  a  defense 
which  they  could  not  otherwise  have  taken. 

The  decisions  In  this  country  sustain  the 
position  that  a  Juror  may  be  excused  when 
his  detention  upon  the  Jury  would  defeat  the 
ends  of  public  justice.  In  U.  S.  v.  Morris,  1 
Curt.  23,  Fed.  Cas.  No.  15.815,  It  was  decid- 
ed that,  after  witnesses  had  been  examined, 
the  prosecuting  ofllcer  could.  In  the  discre- 
tion of  the  court,  examine  witnesses  upon 
the  question  of  the  bias  of  a  juror.  In  dis- 
cussing the  subject,  after  stating  the  com- 
mon-law rule.  Judge  Curtis  said:  "But  It  by 
no  means  follows  that  It  Is  not  In  the  power 
of  the  court,  at  the  suggestion  of  one  of  the 
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parties,  or  upon  Its  own  motion,  to  interpose 
and  witbdratr  from  tbe  panel  a  juror  utteily 
unfit.  In  the  apprehension  of  every  honest 
man,  to  remain  there.  Suppose  a  prisoner 
on  trial  for  his  life  should  inform  the  court 
that  a  Juror  had  been  bribed  to  convict  him; 
tliat  the  fact  was  unluiown  to  him  when  the 
Juror  was  ?wom;  and  that  he  liad  Jnst  ob- 
tained plenary  evidence  of  it,  whk±  be  was 
ready  to  lay  before  the  court.  Is  the  coort 
compelled  to  go  on  with  the  trial?  Suppose 
the  Judge,  during  the  trial,  obtains,  by  acci- 
dent, personal  knowledge  that  one  of  the  Ju- 
rors is  determined  to  acquit  or  convict  with- 
out any  regard  to  the  law  or  the  evidence. 
Is  he  bound  to  boM  his  peace?  In  my  Judg- 
ment, such  a  doctrine  would  be  as  wWe  of 
the  common  law  as  It  would  be  of  common 
sense  and  common  honesty.  The  truth  Is 
that  this  rule,  like  a  great  many  other  roles, 
Is  for  the  orderly  conduct  of  business.  There 
must  be  some  prescribed  order  tat  the  iMtr- 
tles  to  make  their  challenges,  as  well  as  to 
do  almost  everything  else  in  the  course  of  a 
trial.  As  matter  of  right,  neither  party  can 
deviate  from  this  order.  And  it  is  the  duty 
of  the  court  to  enforce  these  rules,  which  are 
for  the  general  good,  even  if  they  occasion  In- 
ciMivenience  and  loss  in  particular  cases. 
But  there  goes  along'  with  all  of  them  tiie 
great  principle  that,  being  designed  to  pro- 
mote the  ends  of  Justice,  they  sliaU  not  be 
used  utterly  to  subvert  and  defeat  It.  Being 
Intended  as  a  fence  against  disorder,  they 
tfiall  not  be  turned  into  a  snare.  They  do 
not  tie  the  hands  of  the  court,  so  that  when, 
In  the  sound  discretion  of  the  court,  the  pub- 
lic justice  plainly  requires  its  interposition,  ft 
may  not  interpose;  and  it  would  be  as  in- 
consistent with  authority  as  with  tbe  great 
Interests  of  the  community  to  hold  the  court 
restrained.  A  very  eminent  English  judge 
has  treated  this  rule  concerning  cliallenges 
Just  as  I  believe  it  should  be  treated.  Chief 
Justice  Abbot  says:  'I  have  no  doubt  that  if, 
from  inadvertence  or  any  other  cause,  the 
prisoner  or  bis  counsel  should  have  omitted 
to  make  the  challenge  at  the  proper  mo- 
ment, the  strictness  of  the  rule  which  con- 
fines him  to  make  the  challenge  before  the 
officer  begins  to  administer  the  oath  would 
not  be  insisted  on  by  the  attorney  general, 
or.  If  Inristed  on  by  him,  would  not  be  allowed 
by  the  court*  (the  Derby  Case,  Joy  on  Con- 
fessions, 220);  that  is,  like  other  rules  of 
procedure  In  trials.  It  is  in  the  power  of  the 
court  to  dispense  with  it  when  Justice  re- 
quires." In  U.  S.  ▼.  CooMdge,  2  Gall.  384, 
Ted.  Cas.  No  14,858,  Lee,  an  indispensable 
witness  to  the  government,  refused  to  be 
sworn.  Judge  Story  said:  "The  question  is 
simply  this:  A  party  is  on  trial  before  a 
Jury,  and  a  circumstance  occurs  which  Will 
occasion  a  total  failure  of  Justice  if  the  trial 
proceed;  have  the  court,  in  such  an  emer- 
gency, power  to  withdraw  a  Juror?  It  has 
been  stated  flrom  the  bar  that,  in  capital 
cases,  tbe  court  have  not  this  power;  but  in 


a  case  In  roster's  Crown  Law,  sad  In  sar- 
eral  other  cases,  tt  has  been  held  that  they 
have.  In  mlsdemeanois  there  Is  certainly  s 
larger  discration,  and,  imtll  the  cases  Just 
mentioned,  capitsl  trials  were  generally  sap- 
posed  to  be  excepted.  It  is  sow  held  that 
the  discretion  exists  In  oU  cases,  bat  Is  to  be 
exercised  only  in  very  extnuxdinary  and 
striking  drcnmstances.  Were  It  otherwise, 
the  most  unreasonable  consequences  would 
follow.  Suppose  that,  in  the  course  of  the 
trial,  the  accused  should  be  reduced  to  sacb 
a  situation  as  to  be  totally  incapable  of  vib- 
dlcating  hims^;  shall  the  trial  proceed,  and 
he  be  condemned?  Suppose  s  Juryman  tak* 
en  suddenly  ill,  and  Incapable  of  attending 
to  the  cause;  shall  the  prisoner  be  ac- 
quitted? Suppose  that  this  were  a  coital 
case,  and  that,  in  the  course  of  tbe  investi- 
gation, it  had  dearly  appeared  that  on  Lee's 
testimony  depended  a  conviction  or  an  ac- 
quittal; would  n  be  reasonable  that  tbe 
canae  shouM  proceed?  Lee  may,  perhaps, 
(Airing  the  term,  be  willing  to  testify.  Un- 
der these  circumstances,  I  am  of  opinion  that 
the  govercunent  is  not  boend  to  proceed,  bst 
that  the  case  be  snspendad  until  tbe  close  of 
tbe  term,  that  we  may  bm  whether  the  wit- 
ness wUl  not  consent  to  an  examination."' 
In  State  t.  A11«i,  46  Conn.  681,  upon  the 
trial,  after  witnesses  bad  been  examined,  the 
court  heard  evidence  toacUng  the  disquali- 
fication of  a  Juror,  who  had,  before  being 
sworn,  expressed  the  opinion  that  defendant 
was  guilty.  The  disqnaltflcation  was  proven, 
the  Juror  excused,  and  tbe  Jury  discharged. 
In  State  v.  Bell,  81  M.  C.  691.  It  was  held 
that  the  duty  of  courts  to  guard  the  admin- 
istration of  Justice  against  fraudulent  prac- 
tices was  an  exception  to  the  rule  that  a  Jury 
sworn  In  a  capital  case  cannot  be  discharged 
without  the  prisoner's  consent  antil  thay 
have  given  a  verdict.  So,  when  a  juror  had 
fraudulently  procured  hlmsdf  to  be  selected 
for  the  purpose  of  acquitting  the  prisoner, 
the  JUKMT  was  properly  excused.  In  People 
V.  Olcott,  2  Johns.  Cas.  301,  Justice  Kent  - 
stated  his  conclusions  as  foUows:  "I  con- 
clude, then,  that  as  no  general  rule  or  deci- 
sion that  I  have  met  with  exists  to  the  con- 
trary In  a  case  of  misdemeanor,  and,  as  the 
rule,  even  in  capital  cases,  abounds  -with  ex- 
ceptions, and  is  even  questioned.  If  not  de- 
nied, by  the  most  respectable  anthorlty,— 
that  of  nine  of  the  Judges  of  England,— it 
must,  from  the  reason  and  necessity  of  the 
thing,  belong  to  the  court,  on  trials  for  mis- 
demeanors, to  discharge  the  Jury  whenever 
the  circumstances  of  the  case  render  such 
interference  essential  to  the  tartherHnce  of 
Justice.  It  is  not  for  me  here  to  say  wheth- 
er the  same  power  exists  in  the  same  degree- 
(for  to  a  certain  degree  It  must  Inevitably 
exist)  on  trials  for  capital  crimes,  because 
such  a  case  Is  not  the  one  before  the  court; 
and  I  choose  to  confine  my  opinion  strictly 
to  the  facts  before  me.  With  respect  to  mls- 
demeancH'B,  we  may,  with  perfect  safety  and 
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propriety,  adopt  the  Umgnag«  of  Sir  M.  Fos- 
ter (page  29),  wblcb  be,  bowever,  applies 
even  to  capital  crimes,  tbat  It  is  Impossible 
to  fix  opon  any  single  role  wblcb  can  be 
made  to  goTem  tbe  Infinite  variety  of  cases 
tbat  may  come  under  tbe  geooal  question 
toDcblng  tbe  power  of  the  court  to  discbarge 
Juries  Bwom  and  cbarged  In  criminal  cases.' 
If  tbe  court  are  satisfied  that  the  Jury  have 
made  long  and  onavalllng  efforts  to  agree, 
that  they  are  so  far  exhausted  as  to  be  in- 
capable of  further  dlscussicm  and  dellbera- 
tion,  this  becomes  a  case  of  necessity,  and 
requires  an  Interference.  All  the  authorities 
admit  th&t  when  any  juror  becomes  mental- 
ly disabled,  by  sickness  or  Intoxication,  it  is 
vnptt  to  discharge  tbe  luty;  and,  whether 
the  mental  Inability  be  produced  by  sickness, 
fittigue,  or  Incurable  prejudice,  the  applica- 
tion of  the  principle  must  be  the  same.  So 
It  to  admitted  to  be  proper  to  discbarge  the 
Jmy  when  there  is  good  reason  to  conclude 
the  witnesses  are  kept  away,  or  the  Jury 
tampered  with,  by  means  of  the  parties. 
Every  question  of  this  kind  must  rest  wltb 
the  court,  mider  all  the  particular  or  peculiar 
drcomstances  of  the  case.  There  is  no  alter- 
native; elfher  the  court  must  determine 
when  It  is  requisite  to  discharge,  or  the  role 
most  be  inflexible  that,  after  the  Jury  are 
oDce  sworn  and  charged,  no  other  Jury  can, 
hi  any  event,  be  swon  and  charged  In  the 
same  cause.  The  moment  cases  of  neces- 
sity are  admitted  to  f<nin  exceptions,  tbat 
moment  a  door  is  opened 'to  the  discretion  of 
the  court  to  Judge  of  tbat  necessity,  and  to 
determine  what  combination  of  drcnmstan- 
ces  will  create  one." 

In  the  inquiry  touching  the  disqualification 
of  the  Juror,  three  witnesses  were  examined. 
Two  of  them,  Kassell  and  Moss,  swore^ 
among  other  things,  that  Flint  bad  said  some 
months  previous,  in  their  presence,  that  be 
was  opposed  to  capital  punishment;  and  Dun- 
ham, the  tblrd  witness,  said  that  he  had 
often  beard  FHnt  say  that  the  defendant  was 
guilty.  The  court  excused  the  Juror  for  two 
reasons:  First,  that  he  had  formed  and  ex- 
pressed an  opinion  that  the  defendant  was 
guilty;  and,  second,  that  be  was  opposed  to 
capital  punishment  For  either  of  these  rea- 
sons the  Juror  may  have  been  excused.  The 
sabject  was  within  the  sound  discretion  of 
tbe  district  court,  and  we  camiot  Interfere 
with  Its  exercise  except  In  cases  of  its  abuse. 

2.  Whether  It  was  correct  to  Impanel  an- 
other Juror  In  the  place  of  Flint,  or  to  dis- 
charge the  Jury:  In  People  v.  Damon,  18 
Wend.  351,  after  a  Juror  had  been  sworn  In 
chief,  and  taken  bis  seat,  It  was  discovered 
that  he  was  Incompetent  to  serve.  He  was 
excnsed,  and  another  Juror  substituted.  In 
the  opinion  of  tbe  court,  Ohlef  Justice  Sav- 
age said:  "I  apprehend  no  authority  can  be 
oecessary  to  sustain  the  proposition  that  the 
court  may  and  should,  In  Its  discretion,  set 
aside  all  persons  who  are  Incompetent  Jurors 
■t  any  time  before  evidence  Is  given."    The 


Inference  to  be  drawn  from  this  language  is 
that,  after  evidence  la  given,  no  substitution 
should  be  made.  At  the  common  law.  If, 
during  the  trial,  an  incompetent  Juror  was 
discovered,  the  whole  Jury  was  discharged. 
The  rule  has  not  been  changed  by  tbe  legis- 
lation of  this  state.  It  is  as  binding  upon 
courts  as  statutes  adopted  by  tbe  legislature; 
Adhering  to  It,  I  conclude  that  a  mistrial 
took  place  when  Flint  was  excused.  The 
substitution  of  another  Juror  In  bis  stead 
was  contrary  to  all  precedent.  Tbe  case 
Illustrates  tbe  evil  of  tbe  course  pursued. 
The  Jury  had  been  occupied  for  upward  of 
three  days  In  hearing  tbe  testimony  on  tbe 
part  of  the  prosecution  when  Flint  was  ex- 
cused. Under  these  circumstances,  it  is  not 
presumable  that  the  Jury  was  indifferent. 
Defendant  was  entitled  to  a  legal  and  Im- 
partial Jury,  and  all  the  substantial  require- 
ments of  law  should  have  been  observed  In 
its  Impanelment 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted;  and  It  is  so  ordered. 

BONNIFIBLD,  3.  In  view  of  the  charac- 
ter of  the  charges  preferred  against  Juror 
Flint,  and  of  tbe  examination  and  proceed- 
ings had  thereon  and  in  connection  there- 
with, all  being  made  and  had  in  the  presence 
of  the  Jury,  and  against  the  objection  of  tbe 
defendant,  tbe  vital  question.  In  my  opinion, 
in  this  case.  Is:  Was  the  court  vested  with 
legal  discretion  to  retain  the  11  Jurors  on 
the  panel,  against  defendant's  objection?  Or, 
In  other  words,  was  not  fatal  error  commit- 
ted In  Impaneling  Juror  Savage  In  the  place 
of  Juror  Flint,  who  had  been  discharged.  In- 
stead of  discharging  the  11  Jurors  and  Im- 
paneling a  new  Jury? 

In  the  first  place,  it  was  not  necessary  to 
have  preferred  said  charges,  or  to  have  held 
said  examination  or  proceedings  In  the  pres- 
ence of  said  11  Jurors,  but  I  am  of  opinion 
that  It  was  Improper  to  have  done  so.  It  ap- 
pears to  me  that  It  would  have  been  proper 
and  the  right  course  to  have  pursued  for  the 
court  to  have  put  said  Jurors  In  charge  of  the 
sheriff  to  be  retired  from  the  court  room,  and 
the  Juror  Flint  retained  during  the  examina- 
tion of  tbe  charges  made  against  him.  Then 
It  might  have  reasonably  been  said  tbat  the 
remaining  Jurors  could  not  have  been  preju- 
diced by  anything  which  had  occurred  in  the 
matterof  thelmi>eacbmentof  Flint;  that, there- 
fore, no  error  was  committed  to  defendant's 
prejudice  thereby;  and  upon  the  authority 
of  the  Pritchard  Case,  Infra,  tbe  action  of  the 
court  might  be  sustained,  if  at  all.  It  1» 
provided  by  statute,  and  is  as  binding  on  the 
courts  as  any  other  statutory  provision,  that 
"the  common  law  of  England,  so  far  as  It  is 
not  repugnant  to  or  in  conflict  with  the  con- 
stitution and  laws  of  the  United  States  or  the 
constitution  and  laws  of  this  state,  shall  be 
the  rule  of  decision  In  all  courts  of  this 
state."  Oen.  St.  §  3021.  And  It  seems  to  be  set- 
tled by  the  common-law  writers,  and  to  nearly^ 
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If  not  qnlte,  all  of  fhe  decided  cases  oa  the 
subject,  tbat  under  the  common  law,  in  all 
cases  wbere  a  Juror  is  discharged  during  the 
progress  of  tbe  trial  from  any  cause  of  ne- 
cessity, the  balance  of  the  Jurors  must  be 
discharged,  or,  rather,  the  discharge  of  the 
one  by  the  court  operates  to  the  discharge 
of  all  the  balance;  but  the  balance  may  be 
Immediately  recalled  into  the  Jury  box,  and 
their  examination  be  entered  Into  as  original- 
ly upon  their  voir  dire,  if  either  party  so 
desires,  and  the  respective  parties  may  have 
their  challenges  over.  By  our  statute,  tbe 
common-law  rule  Is  abrogated  to  this  extent, 
and  no  further,  that  is:  "If,  before  the  con- 
clusion of  the  trial,  a  Juror  becomes  sick,  so 
as  to  be  unable  to  perform  his  duty,  the  court 
may  order  him  to  be  discharged.  In  that 
case  a  new  Juror  may  be  sworn,  and  the  trial 
begun  anew,  or  the  Jury  may  be  discharged, 
and  a  new  Jury  then  or  afterwards  impan- 
eled." Gen.  St.  §  42G2.  Only  in  the  class  of 
cases  above  named  does  our  statute  give  the 
court  discretion  to  either  impanel  a  new 
Joror,  or  to  discharge  the  whole  Jury  and  im- 
panel a  new  one,  at  its  option.  In  the  case 
at  bar  tbe  Juror  was  not  discharged  on  ac- 
count of  siclcness,  and  hence  the  above  stat- 
ute is  not  applicable  to  it,  and  we  have  no 
other  statute  on  the  subject,  but  we  have  the 
common  law,  with  its  mandate  that  In  such 
cases  the  Jury  shall  be  discharged.  At  this 
point  In  the  procedure,  we  come  to  the  part- 
ing of  the  ways  between  the  common  law 
and  tbe  statute.  The  statute  plainly  points 
out  the  course  to  be  pursued  In  Impaneling  a 
new  Jury,  which,  of  course,  must  be  followed, 
unless  the  parties  consent  to  proceed  under 
the  common-law  rule  of  Immediately  calling 
the  remaining  Jurors  back  into  the  box  for 
re-examination  and  challenges.  So,  If  there 
be  any  authority  for  retaining  the  11  Jurors, 
as  was  done  in  this  case,  we  must  look  else- 
where for  it  besides  the  statute  or  the  com- 
mon law. 

No  Judicial  authority  has  been  cited  In  point, 
and,  in  my  opinion,  none  can  be  found  to  sus- 
tain the  respondent's  contention  on  the  ques- 
tion under  consideration,  except  In  those 
states  where  the  statute  authorizes  such  prac- 
tice as  was  adopted  by  the  trial  court  In  this 
case.  State  y,  Prltchard,  16  Nev.  101,  and 
Stone  V.  People,  2  Scam.  326,  have  been  cited, 
and  seem  to  be  relied  on  as  such  authority. 
But  I  am  of  opinion  that  they  cannot  be 
properly  so  considered.  In  the  Prltchard 
Case,  upon  the  question  whether  tbe  court 
below  erred  in  impaneling  another  Juror  In 
the  place  of  the  Juror  who  bad  been  dischar- 
ged, instead  of  discharging  the  remaining  11 
Jurors  and  Impaneling  a  new  Jury,  the  su- 
preme court  said:  "In  considering  the  facts 
of  this  case.  In  connection  with  the  authori- 
ties to  which  our  attention  has  been  called, 
we  have  arrived  at  the  conclusion  that  this 
action  of  the  court  was  correct.  The  re- 
maining eleven  Jurors  were  competent.  No 
objection   was  urged   against   them.    They 


bad  been  selected,  agreed  uiwn,  and  accepted 
in  the  mode  provided  by  law.  No  testimony 
had  been  offered.  It  seems  to  us  that  the 
discharge  of  an  Incompetent  Juror  creates 
no  necessity  for  the  disctiarge  of  the  eleven 
remaining  competent  Jurors."  Now,  the  facta 
in  that  case  were  these:  The  Jury  were  im- 
paneled and  sworn  to  try  the  case.  There-* 
upon  the  court  took  a  recess  till  next  morn- 
ing. Upon  the  reconvening  of  the  court, 
counsel  for  tbe  defendant  was  permitted  by 
the  court  to  ask  the  Jurors  the  following 
question,  to  wit:  "Since  you  were  examined 
by  me  before,  touching  your  qualiflcatlons 
to  serve  as  Jurors,  has  anything  happened  or 
occurred  to  your  recollections  to  render  you 
Improper  Jurors  to  your  knowledge?"  Th«e- 
upon  one  of  the  Jurors  Informed  the  court 
and  counsel,  in  substance,  that  there  had 
been  some  misapprehension  or  some  mistake 
made  in  his  examination  as  to  bis  qualifica- 
tions as  a  Juror,  and  stated  that  he  could  not 
find  a  verdict  of  guilty  on  a  charge  of  mur- 
der upon  circumstantial  evidence.  Upon  this 
statement  and  ground,  he  was  discharged. 
It  is  apparent  that  In  that  proceeding  noth- 
ing occurred  so  that  it  could  reasonably  be 
said  that  it  might  have  prejudiced  the  bal- 
ance of  the  Jurors  against  the  defendant 
Indeed,  it  was  admitted  on  the  record  by 
stipulation  of  the  parties,  and  confirmed  by 
the  court,  "that  neither  the  plaintiff,  the  de- 
fendant, nor  said  Juror  had  been  guilty  of 
any  intentional  fraud  or  deception  In  procur- 
ing tbe  swearing  orsald  Juror  to  try  the  case, 
except  in  so  far  as  the  answers  made  by  said 
Juror  on  his  voir  dire  may  operate  as  such 
fraud." 

But  in  the  present  case  the  record  shows  a 
materially  different  state  of  facts.  Here  the 
Juror  was  charged,  in  effect,  with  deception, 
fraud,  and  the  crime  of  perjury,  with  the 
view,  on  bis  i>art,  of  getting  on  the  Jury  to 
favor  and  acquit  the  defendant,  and  the  court 
found,  in  effect,  that  the  charge  was  true. 
Here,  also,  by  the  strongest  implication,  tbe 
defendant  and  his  family  were  charged  with 
being  accomplices  In  the  crime  of  said  Juitn*, 
and  this  imputation  was  left  resting  on  them 
by  the  district  attorney  and  the  court,  in- 
stead of  exonerating  them  therefrom.  Dur- 
ing the  progress  of  the  examination  of  wit- 
nesses in  support  of  these  charges,  the  dis- 
trict attorney  put  defendant's  attorney  on 
the  stand  as  a  witness,  evidently  for  no  other 
purpose  than  to  connect  the  defense  with  tbe 
alleged  fraud  and  perfidy  of  said  Juror.  He 
was  subjected  to  quite  a  lengthy  examina- 
tion, and  all  the  questions  put  to  him  by  the 
district  attorney  appear  to  have  been  put 
with  said  view.  The  witness  having  stated 
that  he  had  received  an  intimation  the  even- 
ing before  that  there  was  one  Juror  on  the 
panel  favorable  to  the  defendant.  Juror  Flint 
asked  him  from  whom  he  had  received  this 
intimation.  The  witness  declined  to  answer, 
"on  the  ground  that  it  was  privileged."  The 
district  attorney  then  said  to  and  asked  the 
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'A-ltness  as  follows:  "Let  us  find  out  whether 
it  Is  so  or  not  Was  It  from  your  client,  his 
father,  or  brother,  or  mother?"  The  witness 
declined  to  answer.  The  court,  In  passing 
upon  the  question  of  discharging  Flint,  ex- 
pressed the  opinion  that  the  Juror  had  de- 
ceived both  the  counsel  and  the  court 
This  relieved  defendant's  attorney  from  aU 
blame  In  the  matter,  so  far  as  the  opinion  of 
the  court  was  concerned,  but  It  did  not  re- 
more  the  imputation  cast  upon  the  defendant 
and  his  family  of  complicity.  After  Flint 
had  been  discharged,  and  in  explanation  of 
the  grounds  of  his  discharge,  the  court  re- 
marked In  the  presence  of  the  11  Jurors,  to 
wit:  "I  became  convinced  that  he  came  up- 
on the  Jury  to  aid  and  assist  the  defendant 
in  this  case,  for  what  inducement  I  do  not 
know."  The  remaining  Jurors  might  rea- 
sonably have  inf en-ed  from  that  remark  that 
In  the  opinion  of  the  court,  the  Juror  had  In- 
ducement, and  that  such  Inducement  moved 
from  the  defendant  or  from  some  one  In  his 
behalf. 

Counsel  for  defendant  asked  that  the  re- 
maining 11  Jurors  be  discharged,  on  the 
ground,  among  others,  "of  the  evidence  ad- 
duced before  them  tending  to  disqualify 
them,  and  tending  to  bias  and  prejudice  thetn 
against  the  defendant";  and  he  asked  "to  be 
allowed  to  examine  them  on  their  voir  dire 
as  to  their  qualifications,"  and  asked  to  be 
allowed  a  peremptory  challenge  to  the  new 
Juror,  Savage.  The  court  replied:  "If  I 
thought  your  challenge  was  taken  In  good 
faith.  I  should  be  Induced  to  set  aside  them 
all."  By  counsel:  "I  assure  your  honor  It 
Is  In  good  faith."  By  the  court:  "I  will  pass 
upon  that  The  law  gives  yon  eight.  I  am 
impressed  with  the  fact  that  you  simply  de- 
sire to  obtain  from  the  court  that  [which] 
is  erroneous.  The  challenge  is  not  taken  In 
good  faith,  and  it  will  be  denied.  Ton  may 
bare  the  benefit  of  an  exception."  By  coun- 
sd:  "I  will  take  it."  It  seems  to  me  that 
the  above  remarks,  Impeaching  the  sincerity 
of  counsel,  cast  discredit  on  the  whole  de- 
fense of  the  defendant  and  would  have  a 
tendency  to  create  fatal  prejudice  in  the 
minds  of  said  Jurors  against  the  defendant. 
The  charges  having  been  made,  and  the  ex- 
amination thereof  had  before  the  Jury, 
against  the  defendant's  objection,  and  the 
above  remarks  made  In  their  presence,  can  It 
be  reasonably  said  that  the  11  Jurors  were 
not  thereby  prejudiced  against  the  defendant 
and  the  theory  of  the  defense,  and  hence  re- 
mained competent  Jurors?  Under  these  facts 
and  circumstances,  was  the  court  clothed 
with  a  discretion  to  retain  said  11  Jurors  on 
the  panel  against  the  objection  of  the  defend- 
ant and  without  giving  him  the  privilege 
asked  for  of  examining  them  as  to  the  state 
of  their  minds?  Certainly,  the  ruling  In  the 
Prttchard  Case  does  not  go  so  far  as  to  sanc- 
tion such  practice  or  authorize  such  discre- 
tion as  were  adopted  and  exercised  In  this 
case  nnder  the  state  of  facts  existing  here; 


nor  was  It  Intended  by  the  court  that  the 
rule  adopted  In  that  case  should  have  such 
effect  as  Is  clearly  manifested  by  the  lan- 
guage used  In  the  above  quotation  from  the 
opinion  of  the  court  It  is  equally  clear  to 
my  mind  that  the  case  of  Stone  v.  People, 
supra,  does  not  support  the  action  of  the 
court  In  the  present  case.  In  that  case  a 
Juror  was  discharged  on  the  ground  of  alien- 
age, and  a  new  Juror  Impaneled;  and,  like 
the  Pritchard  Case,  there  was  nothing  oc- 
curring in  the  proceedings  relative  to  the 
Juror  discharged  that  could  reasonably  have 
tended  to  prejudice  the  remaining  Jurors 
against  the  defendant  or  his  defense,  so  far 
as  we  can  learn  from  the  opinion  there  ren- 
dered. The  court  held  in  that  case,  as  In 
the  Pritchard  Case,  that  the  discharge  of  the 
one  Juror  did  not  necessitate  the  discbarge  of 
the  eleven,  foi  the  reason  that  no  injustice 
bad  been  done,  that  the  rights  of  the  prisoner 
had  not  been  Infringed,  and  no  law  violated. 
The  court  then  says:  "If  a  doubt  could,  how- 
ever, remain  on  this  point  [that  Is,  on  the 
point  of  Impaneling  a  new  Juror,  instead  of  a 
new  Jury],  It  Is  definitely  and  conclusively 
settled  by  the  statute  relative  to  Jurors."  So  it 
seems  that  the  decision  was  finally  based  on 
the  statutes  of  Illinois,  which  give  the  courts 
discretion  to  fill  one  or  more  vacancies  on  the 
Jury,  where  one  or  more  Jurors  are  dlschar-  ' 
ged  from  necessity,  and  to  retain  the  other 
Jurors  on  the  panel.  But  we  have  no  such 
statute.  It  seems  to  me,  further,  that  if 
what  the  court  said  in  that  case  can  be  con- 
strued as  basing  the  decision  "on  general 
principles,"  and  not  solely  on  the  statute,  it 
was  done  on  the  ground  of  the  peculiar 
facts  of  that  case,  and  is  not  authority  in 
any  other  case  containing  materially  differ- 
ent facts.  The  court  said:  "The  case  Is  sul 
generis.  •  •  •  We  have  been  referred  to 
authorities  which  are  admitted  to  be  the  rule 
In  the  British  courts,  and  if  the  facts  In  this 
case  were  of  the  nature  which  marked  the 
cases  that  have  been  decided  there,  and  In 
like  cases  in  our  own  courts,  we  should  hare 
no  dlfllculty  in  cbralng  to  the  same  results  on 
the  present  occasion." 

Can  it  be  said  no  injustice  was  done  In 
the  present  case,  no  law  violated,  no  rights 
Infringed,  and  that  the  11  Jurors  were  not 
prejudiced,  on  account  of  these  proceedings 
bad  in  their  presence,  on  matters  outside  of 
the  proper  Investigation  of  the  charges  con- 
tained In  the  Indictment?  I  am  of  opinion 
that  we  are  not  warranted  In  entertaining 
such  presumption.  Can  It  be  held  with  any 
reasonable  plausibility  that  the  action  of 
the  court,  in  the  matters  under  considera- 
tion, should  be  sustained  because  It  Is  not 
shown  here  that  these  proceedings  preju- 
diced the  11  Jurors  against  the  defense 
when  the  only  means  by  which  defendant 
might  or  could  hare  shown  it  was  denied 
him  in  the  court  below?  This  question  Is 
susceptible  of  but  one  answer,  and  that  In 
the  negatlre.     It  Is  clear  to  mrjplnd  that 
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to  so  hold  would  be  denying  the  accused  In 
such  cases  the  right  to  protect  himself 
against  such  prejudice,  however  great  In  de- 
gree It  might  be,  created  hj  such  procedure. 
It  seems  to  me  that  It  cannot  reasonably  be 
presumed  that  these  charges  against  the  de- 
fendant, and  the  proceedings  had,  and  Im- 
putations made  of  complicity  of  the  defend- 
ant and  his  family  In  procuring  Flint  to  be 
placed  on  the  Jury  through  his  alleged  de- 
ception, fraud,  and  perjury,  did  not  preju- 
dice the  11  Jurors  against  the  defendant  and 
the  theory  of  his  defense,  so  as  to  render 
them  Incompetent.  I  am  of  opinion  that 
nothing  scarcely  is  more  potent  to  create 
such  prejudice  against  a  party  than  arous- 
ing suspicion  that  such  party  has  packed,  or 
attempted  to  pack,  a  Jury  by  which  he  Is  to 
be  tried,  and  that  but  few  men  are  capable 
of  resisting  such  prejudice,  and  to  rise  above 
Its  influence.  In  their  deliberation  as  Jurors. 
Further,  It  Is  evident  to  my  mind  that  to  af- 
firm the  Judgment  of  the  trial  court,  in  con- 
sideration of  the  facts  developed  in  this  case, 
would  be  establishing  a  rule  in  this  state 
without  law  and  without  precedent,  and 
which  would  operate  In  many  cases  in  the 
practical  denial  of  the  right  of  trial  by  Jury, 
—such  trial  as  Is  contemplated  by  the  stat- 
ute, the  common  law,  and  the  constitution. 
It  seems  to  me  that  such  rule  would  be  un- 
warrantable Judicial  legislation,  instead  of 
proper  adjudication. 

In  what  has  been  said  above,  it  Is  not  In- 
tended as  a  criticism  of  any  matters  occur- 
ring on  the  Impeachment  of  said  Juror  Flint, 
or  on  the  trial  thereof,  or  of  any  remarks 
made  by  the  court  In  connection  therewith, 
■except  in  so  far  as  the  same  occurred  in  the 
:pre8ence  of  the  11  Jurors.  In  consideration 
■of  the  facts  above  given,  I  am  of  opinion 
that  the  court  was  not  clothed  with  legal 
discretion  to  retain  said  11  Jurors  on  the 
panel  without  the  consent  of  the  defend- 
ant, and  against  his  objection,  and  without 
giving  him  the  privilege  asked  for  of  ex- 
amining the  said  jurors  as  to  the  state  of 
their  minds  before  being  sworn  to  try  the 
case  with  the  new  juror.  Upon  this  ground, 
and  for  the  reasons  hereinabove  given,  I  con- 
cur in  reversing  the  Judgment  and  granting 
a  new  trial. 

BIGELOW,  O.  J.  I  am  of  the  opinion  that 
the  discharge  of  the  Juror  Flint  was  a  mat- 
ter In  the  discretion  of  the  court  He  had 
sworn,  upon  voir  dire,  that  he  had  not  form- 
ed or  expressed  any  (H>inlon  as  to  the  de- 
fendant's guilt  or  innocence,  and  that  he  tiad 
no  conscientious  scruples  against  the  Inflic- 
tion of  capital  punishment  But,  upon  the 
examination  held  after  the  district  attorney 
moved  to  dismiss  him  from  the  panel.  It  ap- 
peared quite  clearly  that  he  had  several 
times  expressed  the  opinion  that  the  defend- 
ant was  guilty,  but  that,  if  he  were  on  the 
Jury,  he  would  not  vote  to  hang  him,  and, 
when  pressed  for  a  reason  why  he  would  not, 


bad  said  that  he  was  ai^>0Bed  to  caidtal  pnn- 
isbment  It  may  be  that  these  remarks  were 
simply  idle  talk,  and  had  been  forgotten  by 
the  juror,  but  If  such  were  not  the  case,  and 
especially  if  he  did  have  such  conscientiona 
scruples,  then,  certainly,  he  was  not  a  fit  ju- 
ror. The  trial  Judge  was  in  a  better  position 
to  determine  this  fact  than  we  are,  and  hU 
conclusion  thereon  Is  not  unsupported  by 
the  evidence.  It  follows,  the  same  as  In  any 
other  case  where  a  point  has  to  be  determin- 
ed upon  conflicting  evidence,  that  the  discre- 
tion of  the  trial  court  cannot  be  overruled 
upon  appeal.  As  the  Juror  was  properly  dis- 
charged, the  evidence  was  insufficient  to  sup- 
port the  plea  of  former  jeopardy,  thereafter 
entered  by  defendant 

I  am  also  of  the  opinion  that  while,  pec^ 
baps,  the  court  did  not  commit  reversible  er- 
ror In  refusing  to  discharge  the  entire  Jury, 
it  should  either  have  done  so  or  have  given 
the  defendant  this  challenges  over  again,  as 
demanded  by  him.  This  would  have  been 
substantially  in  accordance  with  the  rule  at 
common  law,  which.  In  the  absence  of  a 
statute,  must  be  our  guide. 

State  V.  Prltchard,  16  Nev.  101,  relied  upon 
as  Justifying  the  action  taken  below,  does 
not  cover  these  questions,  because  there  no 
testimony  had  been  taken,  which  is  particu- 
larly referred  to  as  one  of  the  grounds  upon 
which  the  decision  is  placed,  and  because  no 
question  was  raised  concerning  the  defend- 
ant's renewed  right  to  his  challenges,  which 
were  always  given  him  at  common  law.  If 
that  rule  is  unsatisfactory,— and,  doubtless, 
it  can  l>e  improved  upon,— It  should  be 
changed  by  statute,  as  has  been  done  in 
many  states. 

I  also  agree  with  much  that  Is  said  by  Jus- 
tice BONNIFIELD  concerning  the  proceed- 
ings taken  against  Juror  Flint,  and  which 
could  not  well  have  failed  to  have  a  preju- 
dicial efTect  upon  the  minds  of  the  Jurors  re- 
tained In  the  case. 

For  these  reasons,  I  concur  in  the  Judg- 
ment 


fEOPLB  V.  STBRNBERa.     (Cr.  65.) » 

(Supreme  Court  of  California.     Jan.  13,  1896.) 

"PoBiTT  OP  Elections  Law"— Phocdbino  Falsb 

Registration — Evidbnob — Accx>mpucb3 — 

Corroboration— Cbargino  os  Faotb. 

1.  On  a  prosecntion  for  procuring  a  certain 
person  to  falsely  register  as  a  voter  in  a  pre- 
cinct, others  may  testify  that  defendant  also 
procured  them  to  falsely  register. 

2.  Persons  who  falsely  registered  as  voters 
in  a  precinct  at  defendant's  procurement  are 
not  for  that  reason  accomplices  of  his  in  the 
procurement  of  another  to  bo  renter. 

3.  Testimony  of  one  that  defendant  pro- 
cured him  to  falsely  repister  as  a  voter  in  a  pre- 
cinct is  corroborated  by  evidence  that  defend- 
ant was  present  when  snch  person  made  his 
false  affidavit,  afterwards  stated  that  he  antic- 
ipated trouble  because  of  his  connection  with 
such  registration,  and  tried  to  suppress  such 
person's  testim<Hiy,  paying  him  money  to  go 
away. 


1  Rehearing  granted. 
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4.  The  "PBritr  of  B»«etioMi  Law"  (St. 
1893,  p  24),  making  "erery  person  who  will- 
fully  caQses.  procures,  or  allows"  false  regis- 
tration punishable,  applies  as  well  to  a  private 
citisen  as  an  officer;  and  therefore  the  charge 
that  defendant,  "aa  deputy  register,"  committed 
the  offense,  ia  surplusage,  and  need  not  be 
prored. 

5.  That  in  a  dril  case,  under  Pol.  Code,  { 
1100,  against  the  clerk,  to  procure  cancellation 
of  rotes  alleged  to  have  been  iUegaUy  placed  on 
the  Toting  register,  one  testified  that  be  was  dep- 
uty register,  without  testifying  as  to  any  of- 
fense, does  not  protect  him  from  prosecution  for 
procuring,  "as  deputy  register,"  one  to  falsely 
register  jta  a  Toter,  in  violation  of  "Purity  of 
Elections  Law"  (St  1893,  p.  24,  §  22),  under 
section  32.  declaring  that  one  testifying  against 
a  person  offending  against  section  22  shall  not 
himself  be  proaecnted  for  the  offense  with  nt' 
erence  to  which  his  testimony  was  given. 

6.  Defendant  cannot  complain  that  an  in- 
straction  declaring  that  a  certain  person  was  an 
accomplice,  and  that,  therefore,  there  could  not 
be  a  conviction  on  his  uncorroborated  testimony, 
wag  error,  aa  charging  on  facts;  it  not  only  hav- 
ing been  invited  by  him,  but  also  being  harm- 
lesL 

7.  Though  a  judge  may  not  instruct  on  a 
matter  of  fact,  he  may  declare  to  a  jury  that 
certain  persons  were  not  accomplices  where 
there  is  no  evidence  that  they  were. 

Department  2.  Appeal  from  Bnperlor  court, 
city  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

louis  Sternberg  appeals  from  a  conviction. 

Affirmed. 

C.  W.  Gross,  for  appeUsnt.  Atty.  Uen. 
Fitzgerald,  for  the  People. 

HENSHAW,  J.  By  Informatloii,  defendant 
was  charged  with  procuring  and  aHowlng  A. 
Gntman  to  be  registered  as  a  voter  In  the 
precinct  register  of  a  precinct  in  which  he 
was  not  entitled  to  be  registered.  The  prose- 
cution was  had  nnder  and  by  virtue  of  the 
provisions  of  tbe  "Purity  of  ElecUons  Act" 
(St  1888.  p.  24).  Tbe  offense  charged  comes 
within  the  purview  of  section  22  thereof. 
Gutman,  called  by  the  prosecution,  testified 
that  defendant  requested  blm  to  register 
from  the  Baldwin  Hotel,  so  that  he  could 
vote  for  Mahoney.  At  the  time  of  tbe  re- 
qtiest  be  resided  and  was  registered  in  an- 
other prednct,  and  these  facts  were  known 
to  defendant.  Witness  acceded  to  defend- 
ant's request,  and  together  they  went  to  tbe 
New  City  HalL  The  witness  there  told  a 
registrar  clerk  In  attendance  tbat  be  desired 
to  change  bis  residence  to  the  Baldwin 
HoteL  Asked  by  the  clerk  what  floor  his 
room  was  on,  he  answered  the  fourth,  when 
the  defendant,  standing  by,  corrected  him, 
and  said  tbe  fifth.  Tbe  clerk  then  asked  the 
oomber  of  bis  room,  and,  as  the  witness  did 
not  know,  defendant  again  answered  for 
him.  Henry  Burton  was  the  registrar  clerk. 
He  Identified  tbe  affidavit  of  registration  as 
being  in  his  handwriting;  remembered  the 
clrcimistaDces  of  defendant's  presence  with 
Gutman  at  the  time  it  was  made;   did  not 

remember  defendant  making  answer  to  any 
of  the  questions  propounded  to  Gntman;  but 

wonld  not  accept  tbe  answers  of  any  one 


except  the  affiant  nnder  such  circumstances. 
It  was  shown  that  Outman  did  not  reside  at 
the  hotel,  and  that  he  did  reside  at  172  Clara 
street.  In  San  EYancIsco,  and  was  registered 
In  tbe  precinct  to  which  that  number  belong- 
ed. Gutman  further  testified  that  after  the 
election  he  met  defendant  In  a  saloon,  and 
defendant  urged  him,  Samuel  Lust,  and 
David  Newman,  who  were  present,  to  leave 
town,  and  save  him  and  themselves  from  get- 
ting into  trouble.  He  offered  tbe  three  of 
them  $20  for  this  purpose.  Lust  and  New> 
man,  after  demurring  to  tbe  amount,  accept- 
ed tbe  money,  and  witness  was  then  given 
$5,  with  which  he  was  to  come  to  Oakland, 
where  be  was  to  remain  for  a  few  days.  The 
"trouble"  which  defendant  anticipated  was 
punishment  for  procuring  tbe  false  registra- 
tion of  voters  at  the  Baldwin  Hotel.  Lust 
and  Newman  were  allowed  to  testify,  over 
objection,  that  they  too  had  falsely  register- 
ed from  the  hotel  at  tbe  instance  and  pro- 
curement of  defendant  Defendant  also  In- 
formed these  witnesses  tbat  warrants  were 
issued  for  their  arrest  The  evidence  was 
properly  admitted. 

1.  Against  the  Judgment  it  Is  first  nrged 
that  the  witness  Gutman  was  defendant's 
accomplice  in  the  alleged  offense,  and  tbat 
as  there  is  no  corrotx>rative  evidence  in  tbe 
case  which,  Independent  of  Gutman's  testi- 
mony, tends  to  connect  defendant  with  tbe 
commission  of  tbe  offense,  a  new  trial  must 
be  granted.  This  position  Is  not  tenable. 
There  is  first  the  fact  testified  to  by  Burton 
tbat  defendant  was  present  at  the  making 
of  the  false  affidavit  While  this  fact  Isolat- 
ed and  considered  alone  is  of  small  moment, 
since  an  Innocent  man  might  have  occupied 
the  same  position,  yet,  when  viewed  in  the 
light  of  later  occurrences,  it  becomes  a  cir- 
cumstance of  serious  significance.  Those  are 
tbe  admissions  of  anticipated  trouble  by  de- 
fendant because  of  his  connection  with  the 
r^istration  of  Gutman,  testified  to  by  Lust 
and  Newman,  bis  effort  to  suppress  or  eloign 
Outman's  evidence,  and  bis  payment  of 
money  for  that  purpose.  One  of  the  common- 
est forms  of  Inculpatory  evidence  Is  testi- 
money  of  Just  such  acts  by  a  defendant 
It  Is  always  admissible,  and  affords  distinct 
and  Independent  corroboration  of  the  accom- 
plice's statements.  People  v.  Hong  Tong,  85 
OaL  173,  24  Pac.  726;  People  v.  Clough,  73 
Cal.  852,  15  Pac.  6;  People  v.  Grundell,  75 
Cal.  310,  17  Pac.  214;  People  v.  Mcl.«an,  S4 
CaL  482,  24  Pac.  82;  People  v.  Dixon,  SM 
CaL  258,  29  Pac.  504.  Nor  is  this  evidence 
open  to  tbe  objection  that  Lust  and 'New- 
man were  themselves  accomplices.  It  Is  true 
that  a  conviction  may  not  be  had  upon  tbe 
uncorroborated  testimony  of  an  accomplice; 
and  a  sufficient  and  Independent  corrob<v 
ration  Is  required,  whether  the  principal 
evidence  be  tbat  of  one  accomplice  or  of 
many.  Three  or  thirty  accomplices  may  not 
convict  a  man  by  their  unsupported  evidence 
more  readily  than  may  one;    but  tbe  fact 


Digitized  by 


Google 


200 


PACIFIO  REPORTBE,  VoL  43. 


(C>L 


tbat,  by  the  evidence  of  Newman  and  Lust, 
it  appeared  that  each  was  an  accomplice  of 
defendant  In  a  similar  crime  against  the  reg- 
istration laws,  did  not  make  them  accom- 
plices in  the  particular  offense  under  inves- 
tigation.  In  other  words,  conceding  that  the 
evidence  showed  that  Newman  bad  falsely 
registered  from  the  Baldwin  Hotel  at  the 
procurement  of  defendant,  and  that  Lust  had 
done  the  same,  not  the  slightest  evidence 
was  offered  to  show  that  these  acts  were 
other  than  separate  and  distinct  crimes,  In  no 
way  connected  with  the  false  registration  of 
Gutman.  Neither  Lust  nor  Newman  Is  shown 
to  have  participated  In,  or  even  to  have  bad 
foreknowledge  of,  the  Gutman  affair;  and 
under  such  circumstances,  while  each  was 
an  accomplice  with  defendant  In  the  crime 
attending  his  own  false  registration,  neither 
was  an  accomplice  with  defendant  and  Gut- 
man in  the  particular  offense  for  which  the 
former  was  under  trlaL 

2.  The  Information  charged  that  defendant 
was  a  deputy  registrar  of  voters,  "and  as 
such  deputy  registrar  of  voters,  as  aforesaid, 
did  willfully,  feloniously,  and  unlawfully  pro- 
cure and  allow  one  A.  Gutman  to  be  register- 
ed," etc.  Defendant  offered  in  evidence  the 
record  In  the  case  of  Stilwell  v.  Evans,  then 
still  pending  and  partly  tried  In  the  superior 
court  of  San  Francisco,  to  show  thereby  that 
in  a  civil  action  defendant  was  called  as  a 
witness,  and  without  objection  answered  to 
questions  put  him  that  he  was  a  deputy  reg- 
istrar of  voters.  Stilwell  v.  Evans  was  a 
I  civil  action  to  procure  the  cancellation  of  sev- 
eral thousand  names  alleged  to  have  been 
Illegally  and  Improperly  placed  upon  the  vot- 
ing register.  Pol.  Code,  {  1109.  The  conten- 
tion here  Is  that  defendant  Is  charged  with 
having  committed  the  offense  in  his  official 
capacity,  viz.  as  deputy  registrar;  that  In 
the  action  of  Stilwell  v.  Evans  he  had  been 
called,  and  testified  that  he  was.  In  fact,  a 
deputy  registrar;  that,  by  section  32  of  the 
purity  of  elections  act  (St.  1893,  p.  26),  proof 
of  these  facts  constitutes  a  bar  to  this  prose- 
cution.   It  Is  as  follows: 

"Sec.  32.  A  person  offending  against  any 
provision  of  sections  nineteen,  twenty,  twen- 
ty-one, twenty-two,  twenty-five,  twenty-six, 
twenty-seven,  twenty-eight,  thirty  and  thir- 
ty-one of  this  act  Is  a  competent  witness 
against  another  person  so  offending,  and  may 
be  compelled  to  attend  and  testify  upon  any 
trial,  hearing,  proceeding  or  lawful  Investiga- 
tion or  Judicial  proceeding  in  the  same  man- 
ner as  any  other  person.  But  the  testimonv 
so  given  shall  not  I>e  used  In  any  prosecution 
or  proceeding,  civil  or  criminal,  against  the 
person  so  testifying.  A  person  so  testifying 
shall  not  thereafter  be  liable  to  indictment 
or  presentment  by  information,  nor  to  prose- 
cution or  punishment,  for  the  offense  with 
reference  to  which  his  testimony  was  given, 
and  may  plead  or  prove  the  giving  of  testi- 
mony accordingly,  in  bar  of  sncb  indictment, 
information  or  prosecution." 


This  section  was  subjected  to  elaborate 
analysis,  and  a  full  exposition  of  its  meaning 
was  made,  in  Ex  parte  Cohen,  104  CaL  524, 
38  Pac.  364.  It  affords  to  one  testifying  im- 
munity from  prosecution  or  punishment  for 
the  offense  with  reference  to  which  his  testi- 
mony was  given.  In  Stilwell  v.  Evans, 
Sternberg  does  not  appear  to  have  been  testi- 
fying concerning  any  offense,  much  less  the 
one  with  which  he  is  here  charged;  and  tlie 
statement  by  him  that  he  was  a  deputy  r%- 
Istrar  had  no  more  significance  than  woald 
his  answer  tbat  his  true  name  was  Louis 
Sternberg.  Moreover,  the  cbarge  in  the  in- 
formation that,  "as  deputy  registrar,"  de- 
fendant committed  the  offense,  is  the  merest 
surplusage.  It  was  meaningless  in  aver- 
ment, and  unnecessary  In  proof.  The  statute 
is  not  directed  against  official  misconduct, 
nor  limited  in  its  application  to  public  offi- 
cers. "Every  person  who  willfully  causes, 
procures  or  allows"  false  registration  is  pun- 
ishable under  it  Every  act  embraced  with- 
in Its  terms  may  be  done  by  a  private  citizen 
as  well  as  by  a  public  officer,  and  the  official 
character  of  the  offender  under  this  law  is  of 
no  possible  importance. 

3.  In  instructing  the  Jury,  the  Judge  said: 
"I  instruct  you,  gentlemen,  that  Gutman,  the 
man  whom  It  is  charged  here  Sternberg  pro- 
cured to  falsely  regisiter,  Is  an  accomplice  in 
this  case."  Elsewhere  he  said:  "Now,  you 
are  instructed  further,  as  I  have  already 
stated,  that  Gutman  is,  according  to  his  own 
testimony,  an  accomplice  in  the  crime  here 
charged  against  Sternberg."  This  language, 
it  is  claimed,  is  violative  of  defendant's  con- 
stitutional tight  that  the  Judge  shall  not 
charge  the  Jury  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and  de- 
clare the  law.  Const,  art  6,  {  17.  In  Peo- 
ple V.  Sansome,  98  Gal.  235,  S3  Pac.  202,  this 
court  said,  discussing  an  instruction,  that  "to 
have  gone  further,  and  have  told  them  that 
Kelly  was  an  accomplice,  would  have  been 
clearly  a  charge  with  respect  to  matters  of 
fact  which  Is  not  allowed."  In  the  case  at ' 
bar  the  language  quoted  is  part  of  Instruc- 
tions given  by  the  court  declaring  the  law 
to  the  Jury  upon  the  propositions  that  the 
testimony  of  an  accomplice  is  to  be  viewed 
by  them  with  distrust,  and  that  a  conviction 
cannot  be  had  uiton  such  evidence  alone. 
The  instructions  are  full  upon  the  question, 
and  the  language  criticised,  so  far  from  be- 
ing Injurious  to  defendant  Is  more  favorable 
than  he  was  entitled  to;  for.  If  Gutman  was 
not  an  accomplice,  the  Jury  could  have  con- 
victed without  corroborating  evidence,  and 
were  not  required  to  view  his  evidence  with 
distrust  By  stamping  him  as  an  accomplice, 
the  court  to  the  advantage  of  defendant  put 
his  evidence  under  all  the  disabilities  which 
attach  to  testimony  of  that  character.  It  Is 
clear,  then,  that  no  injury  could  have  re- 
sulted to  defendant.  We  need  not  however, 
uphold  the  language  for  this  reason  alone. 
So  much  has  been  said  to  show  that  injury 
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coold  not  have  resulted  from  the  error  claim- 
ed, but.  In  addition,  the  error  was  expressly 
InTited  by  defendant  himself.  This  was 
natural,  since  the  declaration  was  entirely 
farorable  to  him.  He  asked  the  conrt  to  In- 
Btmct,  and  at  his  request  the  conrt  did  In- 
strnet,  the  Jury,  that  they  could  not  find 
defendant  guilty  "unless  there  was  evidence, 
other  than  the  evidence  of  Gutman,  which  in 
Itself,  and  without  the  aid  of  the  testimony 
of  said  Gutman,  tended  to  connect  Sternberg 
with  the  commission  of  the  offense  charged." 
This  is  itself  a  declaration  to  the  jury  that 
Gutman  was  an  accomplice;  and,  for  error 
thns  invited,  defendant  has  no  Just  ground 
of  complaint.  Nor  does  the  imputation  that 
a  crime  has  been  committed,  contained  in  the 
nse  of  the  word  "accomplice,"  afford,  under 
the  circumstances,  a  legal  grievance. 

4.  The  court  further  Instructed  the  Jury  as 
follows:  "I  repeat  to  yon,  gentlemen,  that 
neither  Lust  nor  Newman  is  an  accomplice; 
neither  one  of  them  is  an  accomplice;  and 
their  testimony  is  not  subject  to  the  rule 
which  I  have  mentioned  as  applicable  to  the 
testimony  of  accomplices."  This  language 
Is  excepted  to  upon  the  same  ground,  that  it 
Is  an  Invasion  of  the  Jury's  exclusive  prov- 
ince of  determining  facts.  Were  there  evi- 
dence, even  slight  evidence,  tending  to  show 
that  Newman  or  Lust  was  in  fact  an  ac- 
complice, this  objection  would  be  well  found- 
ed, and  the  error  and  injury  would  be  mani- 
fest. That  Newman  and  Lust  were  not  ac- 
complices has  already  been  said,  but,  never- 
theless, there  is  no  evidence  in  the  record 
which  tends  in  any  way  to  establish  their 
complicity  In  the  Gutman  crime.  Had  the 
court  been  asked  to  give  instmctions  opon 
the  law  of  accomplices  as  affecting  the  testi- 
mony of  Lust  and  Newman,  it  would  have 
been  its  daty  to  refuse  them.  In  saying  to 
the  Jury  that  these  men  were  not  accom- 
plices, it  did  no  more  than  to  declare  that 
there  was  no  evidence  before  them  tending 
to  show  that  they  were  accomplices.  While 
a  Jndge  may  not  instruct  upon  a  matter  of 
fact,  he  is  not  forbidden,  if  the  record  Justi- 
fies the  assertion,  in  declaring  to  a  jury  that 
there  is  a  total  absence  of  evidence  ui)on  a 
given  proposition.  Such  are  the  circum- 
stances of  this  case. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  conctir:    McFARLAND,  J.;  TEMPLE, 


PEOPLE  T.  STERNBERG.     (Or.  66.) 
(Supreme  Conrt  of  Oalifornia.     Jan.  13,  1896.) 
CanuKAL    Law— Oral,    AoMisaioys — Accompliob 

TeSTIMOHT — COKHOBOBATIVE  EVIDBNCB 
— ISBTBUCTIONB, 

1.  Under  Code  Civ.  Proc.  S  2061,  snbd.  4, 
declaring  that  evidence  of  the  oral  admlgslons 
of  a  party  is  to  be  viewed  with  "caution,"  it  la 
not  error  to  refuse  an  instrnction  that  it  be 
Tiewed  with  "distrust." 


2.  A  requested  Instrnction  that  the  evi- 
dence of  an  accomplice  is  to  be  viewed  with 
"caution  and  distrust"  is  not  bad,  though  Code 
Civ.  Proc.  §  2061,  subd.  4,  declares  only  that  it 
shonld  l)fc  viewed  with  "distrust." 

3.  A  requested  instruction  that  "by  corrot>- 
omtive  evidence  is  meant  additional  evidence  of 
a  different  character  to  the  same  point,"  fol- 
lowing with  precision  the  definition  of  "corrob- 
orative evidence"  (Code  Civ.  Proc.  §  1839),  can- 
not be  refused  as  being  abstract. 

4.  A  defendant  is  entitled  to  have  a  defini- 
tion of  corroborative  evidence  given  the  jury, 
though  they  are  instructed  in  the  language  of 
Pen.  Code,  i  1111,  that  evidence  of  an  accom- 
plice is  not  8u£Scient  to  convict,  unless  he  is 
corroborated  by  other  evidence,  which  in  itself, 
and  without  his  testimony,  tends  to  convict  de- 
fendant of  the  commission  of  the  crime. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Louis  Sternberg  appeals  from  a  conviction. 
Reversed. 

O.  W.  Cross,  for  appellant.  Atty.  Gen. 
Fitzgerald,  for  the  People. 

HENSHAW,  J.  This  case,  while  possess- 
ing many  features  19  common  with  the  case 
of  People  V.  Sternberg  (Cr.  No.  65;  this  day 
decided)  43  Pac.  198.  differs  from  it  in  certain 
essentials  which  demand  consideration. 

Sternberg  is  here  prosecuted  for  procuring 
the  false  registration  of  David  Newman. 
Newman  testified  to  the  circumstances  of  his 
false  registration  at  the  solicitation  of  de- 
fendant. Lust  bore  like  testimony,  be  hav- 
ing been  present  at  the  time  Sternberg  in- 
duced Newman  to  commit  the  crime.  Stem- 
berg,  when  the  three  were  together,  asked 
them  both  to  register  from  the  Baldwin  Ho- 
tel. They  went  to  the  registrar's  office  for 
that  purpose,  Sternberg  accompanying  them, 
and  there  did  his  bidding.  They  recounted 
the  later  occurrences  and  conversation  at 
the  saloon,  when  $20  was  given  them  by  de- 
fendant with  which  to  get  out  of  town,  and 
In  this  they  are  corroborated  by  Gutman. 

The  court  Instructed  the  Jury  that  Newman 
and  Lust  were  accomplices  with  Sternberg. 
This  declaration  was  asked  by  defendant  In 
an  instruction  proposed  by  him,  and  was  a 
more  favorable  Instruction  than  he  was  enti- 
tled to.  For  the  reasons  given  in  People  v. 
Sternberg,  the  defendant  cannot  complain 
of  it. 

The  court  likewise  instructed  the  Jury  that 
Gutman  was  not  an  accomplice.  Not  the 
slightest  evidence  In  the  case  indicated  that 
he  was.  This  contention  has  also  been  pass- 
ed upon  in  the  other  case. 

Certain  Instructions  proposed  by  defendant 
were  refused  by  the  court;  but  the  substance 
of  them  was  fairly  embraced  and  expressed 
in  those  given,  and  no  Injury  could  have  re- 
sulted to  defendant. 

The  following  instructions  proposed  by  de- 
fendant were  refused  by  the  court:  "(1)  The 
jury  is  instructed  that  It  Is  their  duty  to  view 
with  distrust  evidence  of  the  oral  admissions 
of  defendant.  (2)  The  Jury  Is  instructed  that 
the  evidence  of  an  accomplice  Is  to  b$  viewed 
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by  a  Jai7  wltb  caution  and  distrust  (3)  By 
corroboratlye  evidence  Is  meant  additional 
erldenee  of  a  different  cbaracter  to  the  same 
point"  The  principles  of  law  which  these 
instractlons  undertake  to  express  are  all 
found  In  the  Code.  The  first  Is  at  variance 
with  the  Code  provision  which  declares  that 
evidence  of  the  oral  admissions  of  a  party 
is  to  be  viewed  with  caution.  Code  Civ. 
Proc.  f  2061,  subd.  4.  The  distinction  be- 
tween caution  and  distrust  is  broad  enough 
to  Justify  the  court's  refusaL  The  second 
tells  the  Jury  that  the  evidence  of  an  accom- 
plice is  to  be  viewed  with  caution  and  dis- 
trust The  Code  provision  is  that  such  evi- 
dence is  to  be  viewed  with  distrust.  Id. 
The  proposed  instruction  is  not  vitiated  by 
the  use  of  the  additional  word.  If  the  evi- 
dence is  to  be  viewed  with  distrust,  it  is  cer- 
tainly to  be  received  and  viewed  with  cau- 
tion, while  the  converse  might  not  be  equal- 
ly true.  To  view  with  distrust,  caution  must 
or  should  be  exercised;  while  to  view  with 
caution  does  not  necessarily  demand  distrust 
The  third  Instruction,  refused  as  being  ab- 
stract, follows  with  pr&lslon  the  Code  defi- 
nition of  "corroborative  evidence."  Id.  ( 
1839.  The  language  is  necessarily  in  the  ab- 
stract, since  It  defines  a  term  of  abstract 
meaning  with  the  brevity  and  generality  nec- 
essary to  legal  phraseology.  The  maxims, 
rules,  and  definitions  of  law  in  this  sense  are 
all  abstract  but  are  none  the  less  proper  to 
be  given  to  a  Jury  for  this  reason.  Members 
of  a  Jury  might  be  In  excusable  ignorance  of 
the  legal  definition  of  "corroborative  evi- 
dence," and  yet  possess  (or,  at  least  they 
should)  intelligence  enough  to  comprehend 
what  was  meant  when  they  were  told  that  it 
was  additional  evidence  of  a  different  char- 
acter to  the  same  point  The  second  and 
third  proposed  Instructions  are  correct  in 
law.  They  were  not  covered  by  any  that 
were  given,  and  should  have  been  declared, 
if  applicable  to  the  case.  That  they  were 
applicable  no  doubt  can  be  entertained.  The 
evidence  of  accomplices  was  before  the  Jury. 
It  was  defendant's  right  that  his  triors 
should  know  that  It  was  a  duty  Imposed 
upon  them  by  law  to  receive  this  evidence 
with  distrust  The  question  of  the  support 
of  such  testimony  by  corroborative  evidence 
was  a  vital  one  for  their  determination. 
They  were  Instructed  In  the  language  of  the 
Code  (Pen.  Code,  {  1111)  that  they  could  not 
convict  unless  there  was  corroborative  evi- 
dence. Defendant  was  plainly  within  his 
right  in  asking  that  they  be  told  what  cor- 
roborative evidence  Is.  That  the  Jury  was 
instructed,  In  the  language  of  section  1111  of 
the  Penal  Code,  that  the  evidence  of  an  ac- 
complice Is  not  sufflclont  to  convict  unless  he 
is  corroborated  by  other  evidence  which  in 
Itself,  and  without  the  aid  of  the  testimony 
of  the  accomplice,  tends  to  convict  defendant 
with  the  commission  of  the  crime,  inform- 
ed them  of  the  amount  and  kind  of  cor- 
roborative evidence  required;   but  they  were 


still  left  without  enlightenment  as  to  what 
in  law  constituted  this  character  of  evi- 
dence. The  direct  injury  worked  by  the  re- 
fusal to  give  the  second  proposed  Instruction 
Is  shown  from  tbe  foJlowing:  The  comt,  in 
its  instructions,  said:  "When  yon  become 
satisfied  that  it  is  so  corroborated,  then  you 
take  up  the  testimony  of  tlie  accomplices, 
and  Judge  it  as  you  do  tbe  testimony  of  all 
others;  that  Is,  remembering  still  who  they 
are,— remembering  who  each  of  the  wit- 
nesses is,  because  yon  wiU  not  forset,  of 
conrse,  that  they  are  accomplices,— you  will 
not  forget  that  in  weighing  tbetr  testimony, 
even  though  yon  be  satisfied  tliat  there  is 
sufficient  corroboration  to  enable  yon  to 
look  at  it."  Had  tbe  court  informed  the 
Jury  that  the  evidence  of  aocompUces  must 
be  viewed  by  them  with  distrust  the  direc- 
tion that  they  were  to  judge  it  as  they  did  the 
testimony  of  all  others,  taken  with  what  fol- 
lows, could  have  been  construed  as  a  decla- 
ration that  it  was  to  be  viewed  as  the  testi- 
mony of  all  others,  subject  to  the  lack  of  full 
credibility  which  attached  to  it  and  subject 
to  their  duty  of  viewing  it  with  distrust 
Not  having  been  so  instructed,  the  foregoing 
is  tantamount  to  informing  them  that  when 
they  shall  believe  that  the  testimony  of  the 
accomplices  has  been  corroborated,  sach  tes- 
timony stands  upon  the  same  plane  with  that 
given  by  witnesses  to  whose  statements  full 
credibility  attaches.  It  is  therefore  not  easy 
to  see  why  the  instructions  were  refused, 
and  it  is  made  more  difflcult  by  the  fact  that 
they  were  given  at  defendant's  request  in  the 
former  case. 

The  Judgment  and  order  ate  reversed,  and 
the  cause  remanded  for  a  new  triaL 

We  concur:  McFARLAXD,  J.;TBMPUD,J. 


PARKB  &  LACT  CO.  v.  WHITE  RIVER 
LUMBER  CO.  et  aL     (No.  18,280.) 

(Supreme  Court  of  CaUfomia.     Jan.  10,  1886.) 

BUBBTT — DiSGHABQI  OF  HoSTSAaS— BSTOPPBI.. 

1.  Where  a  surety  gives  a  TaartgtigB  to  se- 
cure performance  of  a  contract  and  also  pay- 
ment of  a  note  in  no  wise  connected  with  the 
contract,  an  alteration  of  the  contract  dischar- 
ging the  mortga^  as  to  it  will  not  discharge  it 
as  to  the  note. 

2.  Wliere  i  surety  gives  a  mortgage  to  se- 
cure payment  of  a  note  and  also  payment  of  $3,- 
004,  according  to  terms  of  an  agreement  attach- 
ed to  and  mnde  part  of  the  mortgage,  by  which 
the  mortgagee  makes  a  sale  to  the  principal,  in 
the  form  of  a  lease,  of  certain  enumerated  arti- 
cles, and  the  principal  agrees  to  pay  $3,004 
therefor,  the  mortgagor  is  not  estopped  by  re- 
citals of  the  mortgage  that  the  principal  is  just- 
ly indebted  in  the  sum  of  $3,064,  "agreed  to  be 
paid  as  rent  •  •  *  for  [certain  enumerated 
articles]  ip  accordance  with  the  lease,  •  •  • 
of  which  a  copy  is  attached  hereto  and  made  a 
part  hereof,"  to  assert  that  thereafter  the  lease 
was  materially  altered  as  to  what  was  to  be 
done  by  the  mortgagee,  and  that  consequently, 
no  indebtedness  accrued  "in  aocordaace  witJi 
the  lease." 
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Oamniiaalaaen'  dedslon.  Department  2. 
Appeal  firom  mipetlor  court,  city  and  conntjr 
it  Baa  Franctaco:  A.  A.  Sandenon,  Judge. 

Actloo  Iv  Parke  &  Lacy  Oompany,  a  cor- 
poiation.  against  the  White  River  Lumber 
Company,  a  cotpoiatloa,  and  others.  From 
a  Jndiment  for  tlefHwiaiH:  HUtoo,  plalntlfl  ap- 
pals.   Modlfled. 

H.  A.  Powell,  for  appellant  Garber,  Boalt 
ft  Bishop  and  L.  M.  Hoefler.  for  respondents. 

TANCLIEF,  0.  On  Jane  12,  1888,  the  le- 
qiondeat  Hilton  executed  to  appellant  a 
mortgage  on  real  estate  to  secnre  payment  of 
a  promlBBory  note  of  the  same  date  made 
JoiDtly  by  the  White  River  Lmnber  Company 
and  W.  D.  Parson,  for  $660  and  Interest,  pay- 
able to  the  order  of  plaintiff  nine  months 
after  date,  and  also  to  secnre  the  further 
som  of  $3,061,  payable  to  plaintiff  according 
to  the  terms  of  a  written  agreement  of  same 
date,  attached  to  and  made  a  part  of  the 
mortgage,  at  which  the  following  is  a  copy: 
"The  Parke  &  Lacy  Company  of  San  Fxan- 
daco,  CaL,  lessors,  hereby  lease  nnto  the 
White  River  Lumber  Company  and  Warren 
D.  Parson,  of  Talare  county,  GaL,  lessees, 
the  following  property  for  the  period  of  nine 
<9)  months,  from  the  Ifith  day  of  June,  1888, 
to  wit:  One  (1)  &4-lnch  x  le-feet  horizontal 
stationary  tnbniar  boiler,  No.  3,155,  with  fit- 
tini^  (T.  M.  Nagle's  make).  One  (1)  16-lnch 
X  20-lnch  Phoenix  engine.  No.  674,  with  a 
Gardner  governor.  One  (1)  11-foot  x  16^ 
Inch  pnlley,  made  In  halves  of  snltable 
weight  One  (1)  No.  3  Valley  bucket  pump, 
and  merchandise  described  in  the  list  attach- 
ed hereto.  Said  property  is  to  be  used  only 
at  Arbor  YltK,  Tulare  county,  state  of  Cal- 
ifornia, and  said  lessees  are  to  pay  to  said 
leason,  at  San  Francisco,  for  the  use  of  said 
property,  the  sum  at  three  thousand  and  sizty- 
fonr  ($3,064)  dollars,  payable  as  follows:  All 
CD  the  15th  day  of  March,  A.  D.  1880.  Said 
leasees  agree  that  they  will  pay  the  rent  at 
tite  times  and  In  the  manner  afmresald;  that 
they  will  not  permit  said  property,  nor  any 
part  thereof;  to  be  afllxed  to  real  estate,  nor 
remoral  from  where  It  is  to  be  used  afore- 
said, nor  deliver  the  same  to  any  one,  nor 
(Offer  it  to  be  taken  away  by  any  one  ex- 
cept tesBora,  nor  in  any  manner  transfer  or 
attempt  to  transfer  this  lease,  or  any  interest 
therein  or  in  said  property,  without  the  writ- 
ten consent  of  lessors;  that  they  will  keep 
nld  property  In  good  condition  and  repair, 
and  pay  all  expenses  relating  to  said  proper- 
ty hereafter  incurred,  including  transporta- 
tloo  and  insnrance  thereof,  in  the  name  of 
lecsors,  and  all  damages  to  said  property  suf- 
fered by  lessors.  It  la  further  agreed  that 
time  is  ot  tbe  essence  of  this  agreement, 
and  that  npon  the  failure  of  the  lessee  strict- 
ly to  keep  and  perform  any  of  the  covenants 
or  pravislonB  hereof,  by  -Qiem  agreed  to  be 
performed,  then  and  thereupon,  without  any 
notice,  this  Instrument  shall  be  deemed  to  be 


cancetod  and  ot  no  farther  effect  as  against 
lessors,  and  all  right  and  interest  of  lessee  in 
or  to  said  property  shall  cease,  and  all  rent 
by  leasee  theret(tfore  paid  shall  belong  to 
lessors  as  full  payment  for  tbe  prior  use  of 
said  property,  and  lessors  shall  be  entitled 
to  take  into  their  possession  all  said  ptopee- 
ty.  Said  lessors  further  agree  that  upon 
strict  performance  by  lessee  witb  all  the 
foregoing  covenants  and  provisions  by  them 
to  be  kept  and  performed,  they  shall  then 
(bat  not  otherwise)  have  tbe  right  to  pur- 
chase said  property  by  the  prompt  payment 
to  tbe  lessors  of  the  sum  of  three  thousand 
and  sixty-four  ($3,064)  dollars.  Witness  the 
haztds  and  seals  of  the  parties  hereto,  this 
12th  day  of  June,  1888.  [Signed]  Parke  & 
lacy  Company.  B.  T.  Lacy,  Pres.  [Seal.] 
White  River  Lumber  Company,  by  W.  D. 
Parson,  Pros.  [Scsal.]  W.  D.  Parson.  Wit- 
ness: Osgood  Hilton,  W.  F.  Aldrlch."  The 
conditions  of  the  mortgage  are  that  If  de- 
fault be  made  in  the  payment  of  said  sums 
of  money,  or  any  part  thereof,  as  provided 
in  said  note  or  agreement,  the  mortgagee 
may  sell  the  mortgaged  proi>erty  and  apply 
the  proceeds,  etc.  The  mortgagor,  Hilton,  was 
not  interested  in  the  transactions  between 
plaintiff  and  the  other  defendants,  but  exe- 
cuted the  mortgage  merely  for  the  accommo- 
dation of  the  White  River  Lumber  Company 
and  Parson,  to  whom  he  or  his  mortgaged 
property  stands  In  tbe  relation  of  mere  sure- 
ty, of  which  the  mortgagee  had  notice  at  the 
time  the  mortgage  was  executed,  and  it  is 
not  disputed  that  he  is  entitled  to  all  the 
rights  and  favor  accorded  by  law  to  a  sure- 
ty; that  Is  to  say,  "when  property  of  any 
kind  Is  mortgaged  or  pledged  by  the  owner 
to  answer  for  the  default  or  miscarriage  of 
another  person,  such  property  occupies  tbe 
position  of  a  surety  or  goarantor,  and  any- 
thing which  woald  discharge  an  Individual 
Btnety  or  gaarantor  who  was  personally  lia- 
ble will,  under  similar  circumstances,  dis- 
charge such  pH^wrty."  Brandt,  Sur.  |  34  et 
seq. 

This  action  was  commenced  February  7, 
1881,  to  recover  from  the  White  River  Lum- 
ber Company  and  W.  D.  Parson  the  sum  of 
$650  and  interest,  alleged  to  be  due  on  said 
promissory  note,  and  the  further  sum  of  $3,- 
064  and  interest,  alleged  to  be  due  on  said 
written  agreement,  and  also  to  foreclose  the 
Hilton  mortgage.  The  defendants  White  Riv- 
er Lumber  Company  and  W.  D.  Parson,  hav- 
ing railed  to  answer  the  complaint,  a  personal 
money  judgment  was  rendered  against  them 
by  default  for  the  full  amount  demanded. 
The  material  substance  of  the  very  verbose 
separate  answer  of  the  defendant  Hilton  Is 
that,  without  his  consent,  said  written  agree- 
ment was  altered  materially,  after  the  exe- 
cution of  the  mortgage,  by  a  verbal  agree- 
ment between  plaintiff  and  the  other  defend- 
ants, at  the  instance  and  request  of  plaintiff, 
and  that  the  agreement  as  written  was  never 
substantially  performed  on  his  part  by  tbe 
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plaintiff.  The  alleged  alterations  of  tbe  con- 
tract consisted  in  substltnting  for  the  "Gard- 
ner governor"  and  the  "11-foot  x  16%-Inch 
pulley,  made  hi  halves  of  suitable  weight"  an 
Inferior,  defective,  unsafe  governor  known  as 
a  "Waters  Grovemor,"  and  an  Inferior,  de- 
fective pulley,  smaller  in  size  than  that  de- 
scribed In  the  written  contract,  and  of  insuffi- 
cient weight.  Besides  the  above,  Hilton's  an- 
swer contained  a  denial  of  the  alleged  indebt- 
edness of  the  White  River  Lumber  Company 
and  Parson  to  the  plaintiff.  The  court  below 
found  in  favor  of  the  defendant  Hilton  on  all 
tbe  issues  of  fact,  and,  as  conclusions  of  law, 
found  that  the  defendant  Hilton  and  the  mort- 
gaged property  had  been  exonerated  and  dis- 
charged from  all  liability  on  the  mortgage, 
and  that  the  mortgage  should  be  canceled  of 
record;  and  thereupon  Judgment  was  render- 
ed accordingly.  From  this  Judgment,  and 
from  an  order  denying  his  motion  for  a  new 
trial,  the  plaintiff  has  appealed. 

The  identical  written  contract  herein  above 
set  out  was  construed  by  this  court  in  the 
case  of  Parke  &  Lacy  Co.  v.  White  River 
Lumber  Co.,  101  Cat.  37,  35  Pac.  442,  and  held 
not  to  be  a  lease,  but  a  sale,  either  absolute 
or  conditional.  Although  that  decision  is  not 
the  law  in  this  case,  the  law  announced  there- 
in is  applicable  to  the  construction  of  the  con- 
tract, unless  the  construction  may  be  aided 
and  changed  in  this  case  by  circumstances 
different  from  those  appearing  in  that;  but  I 
perceive  no  difference  affecting  the  construc- 
tion of  the  contract.  But  the  construction 
given  In  that  case  can  be  applied  in  this  case 
only  to  the  extent  that  the  contract  is  not  a 
lease,  since  that  decision  goes  only  to  that  ex- 
tent. By  whatever  name  the  contract  may 
be  properly  designated,  or  however  classified, 
it  was  wholly  executory  by  both  parties  there- 
to, the  promise  of  each  party  being  the  only 
consideration  for  the  promise  of  the  other; 
and  the  first  act  to  be  performed,  the  delivery 
of  the  property  described  to  the  White  River 
Lumber  Company  and  Parson  (miscalled  les- 
sees), was  to  be  performed  by  the  plaintiff. 
The  defendant  Hilton  mortgaged  his  property 
to  secure  performance,  on  the  part  of  the 
White  River  Lumber  Company  and  Parson, 
of  this  contract,  and  not  to  secure  their  per- 
formance of  any  other  or  materially  different 
contract  If,  therefore,  the  contract  was  al- 
tered by  the  parties  thereto  In  any  material 
particular  after  the  execution  of  Hilton's 
mortgage,  without  his  consent,  the  mortgaged 
property  was  thereby  exonerated  from  all  lia- 
bUity  as  security.  Civ.  Code,  §§  2844,  2819; 
Brandt,  Sur.  §§  397,  399,  and  cases  there  cited, 
especially  Bragg  v.Shaln,  49  Cal.131,  Truckee 
Lodge  V.  Wood,  14  Nev.  293,  and  U.  S.  v. 
Corwlnp,  1  Bond,  339,  Fed.  Cas.  No.  14,871. 
The  court  below  found  that  the  contract  was 
materially  altered,  as  alleged  in  Hilton's  an- 
swer, and  without  his  consent;  and  this  find- 
ing is  Justified  by  the  evidence.  The  only  con- 
flict of  the  evidence  applicable  to  this  finding 
to  found  in  that  part  of  it  relating  to  the 


question  whether  Hilton  consented  to  the  al- 
teration; and,  as  to  this,  the  conflict  is  sub- 
stantial to  a  degree  which  precludes  this  court 
from  disturbing  the  finding  on  the  ground 
that  it  is  not  Justified  by  the  evidence,  even 
though  it  should  seem  from  tbe  transcript  of 
the  evidence  that  a  preponderance  thereof  Is 
against  the  finding. 

It  is  contended  by  appellant,  however,  that 
respondent  is  estopped  from  denying  the  re- 
cital in  the  mortgage  that  the  lumber  com- 
pany and  Parson  "are  Justly  indebted"  to  ap- 
pellant In  the  sum  of  $3,064  as  rent  on  ma- 
chinery. But  such  is  not  the  recital  It  is 
recited  in  the  mortgage  that  the  White  River 
Lumber  Company  and  Parson  are  Justly  In- 
debted to  the  Parke  &  Lacy  Company  in  the 
sum  of  $650  on  a  certain  promissory  note  (set- 
ting out  a  copy  of  the  note)  "and  In  the  fur- 
ther sum  of  $3,064,  agreed  to  be  paid  as  rent 
by  said  White  River  Lumber  Ck>mpany  and 
Warren  D.  Parson  to  said  Parke  &  Lacy 
Company  for  the  boiler,  engine,  and  other  ma- 
chinery, in  accordance  with  the  lease  this  day 
executed,  of  which  a  copy  is  attached  hereto 
and  made  a  part  hereof."  The  whole  lease,  as 
well  as  the  note,  must  be  read  as  a  part  of  the 
recitals,  and  when  so  read  will  not  estop  Hil- 
ton from  alleging  that  the  lease  was  altered 
by  the  parties  thereto  without  his  consent, 
after  the  execution  of  the  mortgage,  and  that 
the  covenants  therein  on  the  part  of  the  plain- 
tiff were  never  performed,  and,  consequently, 
that  no  indebtedness  of  the  lumber  company 
and  Parson  to  plaintiff  ever  accrued  "in  ac- 
cordance with  the  lease."  The  lease,  being 
the  principal  part  of  the  recitals,  shows  that 
the  indebtedness  referred  to  did  not  exist  at 
the  date  of  the  recital,  and  could  be  only  such 
as  might  thereafter  accrue  in  accordance  with 
its  terms.  Therefore,  the  averments  that  the 
lease  was  afterwards  altered,  and  that  no  in- 
debtedness ever  accrued  in  accordance  with 
its  original  terms,  are  nowise  inconsistent 
with  the  recitals  in  the  mortgage. 

1  conclude  that,  as  to  the  alleged  indebt- 
edness of  $3,064,  founded  upon  the  written 
agreement  called  a  "lease,"  a  foreclosure  of 
the  Hilton  mortgage  was  properly  denied  by 
the  trial  court;  but  I  think  the  court  erred  in 
denying  a  foreclosure  of  the  mortgage  as  a 
valid  security  for  the  payment  of  the  promis- 
sory note  for  the  sum  of  $650  and  the  conven- 
tional interest  thereon.  That  note  is  entirely 
distinct  from  the  so-called  lease,  and  there  is 
no  pretense  that  It  has  been  altered  in  any  re- 
spect It  appears  that  the  consideration  for 
it  was  a  loai?  by  plaintiff  of  $650,  and  that 
no  part  of  the  principal  or  Interest  had  been 
paid  when  Judgment  was  rendered  against 
the  other  defendants.  'Where  a  surety  Is 
bound  by  one  bond  for  the  performance  by 
the  principal  of  two  distinct  things,  and  tbe 
contract  is  varied  as  to  one  of  the  things  to  be 
performed,  the  surety  is  discharged  as  to  the 
matter  concerning  which  the  contract  has 
been  changed,  but  is  not  discharged  from  that 
as  to  which  it  has  not  been  changed."  Brandt. 
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Hot.  i  396,  and  cases  there  cited.  I  think  the 
caoae  should  be  remanded,  with  instructions 
to  modify  the  judgment  accordtDS  to  this  opin- 
ion. 

We  GODcnr:    BBTET,  O.;  SOASXS,  O. 

PEIB  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  cause  is  remanded, 
and  the  court  below  is  Instructed  to  modify 
the  Judgment  in  accordance  with  said  opinion. 


KIBFEiB  T.  LAYBNTHAL  et  aL     (Ii.  A.  88.) 
(Supreme  Court  of  Oalifomia.     Jan.  10,  1886.) 

DBTOBIT — AOTIOH  TO  RBOOTSB — COIIPI.AIHT. 

Plaintiff's  anignor  aold  all  the  goods  in 
his  saloon  for  |60  in  hand  i>aid,  the  purchaser 
further  agreeing  to  deposit  with  defendant  S300, 
to  be  paid  the  seller  on  the  procurement  of  the 
right  to  carry  en  the  business  in  such  saloon. 
fleid.  that  plaintiff's  complaint,  in  action  for 
the  9300,  should  allege  that  the  purchaser  had 
procured  the  right  to  cany  on  the  business,  or 
that  he  ronid  carry  it  on  without  the  procure- 
ment of  a  right  or  tliat,  by  his  own  neglect  or 
default,  he  had  failed  to  secure  the  privflege. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;   Lnclen  Bhaw,  Judge. 

Action  by  O.  H.  Klefer  against  E.  Laren- 
thal  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

King  &  Harmon,  for  appellant.  Graff  & 
I^atham  and  J.  W.  Mitchell,  for  respondents. 

HENSHAW,  J.  Appeal  from  the  Judg- 
ment entered  after  demurrer  sustained  to 
plaintiff's  second  amended  complaint,  plain- 
tiff refusing  further  to  amend.  The  facts 
pleaded  are  that  Brown  and  Beaslin  entered 
into  an  agreement  (set  forth  in  full  in  the 
complaint)  by  which  Brown  sold  to  Beaslin, 
for  the  sum  of  $60,  to  him  paid,  certain  per- 
sonal property.  This  property  consisted  of 
"all  of  the  goods  In,  and  owned  by  me  in, 
my  place  of  business  in  the  town  of  Aznza," 
a  retail  liquor  saloon.  "As  a  further  and 
separate  agreement  between  the  parties," 
Beaslin  agreed  to  deposit  with  the  firm  of 
Layentbal  &  Sons  (defendants  herein)  $300, 
*^o  be  paid  tc  the  party  of  the  first  part  up- 
on the  procurement  of  the  right  to  sell  and 
carry  on  the  business  at  the  place  above 
named:  that  is,  the  retail  or  liquor  business 
within  the  same."  Beaslin  deposited  the 
money  with  Lavcntbal  &  Sons,  who  hold  It. 
Brown  assigned  his  Interest  and  rights  "as 
per  agreement"  to  Klefer.  Kiefer,  after  de- 
mand upon  Laventhal  &  Sons,  commenced 
this  action  to  obtain  the  $300,  malting  Tap- 
peiner,  who  claimed  by  assignment  from 
Beaslin,  one  of  the  defendants.  The  com- 
plaint nowhere  avers  that  Beaslin  procured 
the  right  to  carry  on  the  business  of  retail 
liquor  dealer,  or  that  he  could  carry  on  the 
business  without  procurement  of  a  right 
(presumably  a  license),  or  that  by  his  own 
neglect  or  default  be  bad  failed  to  secure  the 


privilege.  These  averments  lay  at  the  foun- 
dation of  plaintiff's  right  of  action,  and 
should  have  been  alleged  In  one  or  another 
of  the  modes  indicated.  From  the  agree- 
ment alone,  it  may  reasonably  be  Inferred 
tbat  Beaslin  paid  Brown  $60  for  such  per- 
sonal property  as  Brown  owned  in  the  sa- 
loon, agreeing  to  pay  him  $3(X)  more  when 
and  if  be  obtained  a  license  to  conduct  the 
business.  If  he  succeeded,  his  liability  to 
pay  was  complete.  If  he  failed,  then  he 
owned  the  property  for  which  be  had  paid 
$60,  and  the  transaction  was  at  an  end. 
Judgment  affirmed. 

We  concur:   McFARLAND,  J.;   TEMPLE, 


PIERCE  et  aL  v.  BIRKHOLM  et  al.     (No. 

15,464.)! 

(Supreme  C!ourt  of  California.    Jan.  10,  1886.) 

Qbaht  or  Nsw  Tbiai,— Apfbai.— Effbct  os 

JUDOMEMT. 

1.  Pending  appeal  from  an  order  granting 
a  new  trial,  an  appeal  will  lie  from  the  judg- 
inent. 

2.  An  order  granting  a  new  trial  does  not 
vacate  the  judgment,  until  the  order  becomes 
final  by  failure  to  appeal,  or  its  being  sustained 
on  appeal. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

Action  by  one  Pierce  and  others  against  one 
Blrkholm  and  others.  There  was  a  judgment 
for  defendants,  and  from  an  order  granting  a 
new  trial  they  appeal,  pending  which  plain- 
tiffs appeal  from  the  judgment  On  motion 
to  dismiss  plaintiffs'  appeaL    Denied. 

Morrison  &  Foerster,  Constantlne  B.  Foers- 
ter,  Parkei  &  Eells,  and  William  H.  Jordan, 
for  appellanta  W.  S.  Goodfellow,  for  re- 
spondents. 

VAN  FLEET,  J.  Judgment  was  entered  in 
the  action  in  the  court  below  in  favor  of  de- 
fendants on  August  15,  1892,  but  subsequent- 
ly, on  August  26,  1892,  tbe  court,  on  motion 
of  plaintiffs,  made  an  order  granting  a  new 
trial.  From  the  order  granting  a  new  trial 
defendants,  on  October  24,  1892,  appealed  to 
this  court.  After  the  taking  of  the  appeal 
from  said  order,  the  plalntifFs,  on  May  10, 
1893,  took  an  appeal  from  the  judgment. 

We  are  asked  by  the  defendants  to  dismiss 
the  appeal  from  the  judgment,  upon  the 
ground,  as  contended,  that  the  effect  of  the 
order  granting  defendants  a  new  trial  was  to 
vacate  and  set  aside  the  judgment,  and  that, 
consequently,  when  the  appeal  from  the  lat- 
ter was  taken,  it  had  ceased  to  have  any  ex- 
istence, and  .here  was  no  judgment  to  appeal 
from.  This  view  cannot,  in  our  judgment,  be 
sustained,  for  obvious  reasons.  Tbe  operation 
of  an  order  granting  a  new  trial  is,  unques- 
tionably, expressing  it  In  general  terms,  tf 
ultimately  vacate  the  Judgment;    that  Is,  It 

1  Rehearing  denied. 
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sets  aside  the  findings  npon  wblch  tbe  Judg- 
ment rests,  and  tbe  latter  necessarily  falls. 
But  this  Implies  a  valid  and  sabslstlng  at&er, 
remaining  In  full  force  and  effect  Here  the 
order  bad  been  appealed  from,  and  that  appeal 
was  pending  and  undisposed  of  at  the  date  of 
the  appeal  from  the  Judgment.  I^ie  effect  of 
the  appeal  from  such  order  was  to  suspend 
the  operation  of  the  latter,  and  render  It  In- 
effectual until  the  determination  of  such  ap- 
peal, either  by  a  dismissal  thereof,  or  by  an 
affirmation  of  the  order.  Pending  such  ap- 
peal, the  Judgment  remained  subsisting,  and, 
for  the  purposes  of  an  appeal  therefrom,  stood 
as  if  no  order  for  a  new  trial  had  ever  been 
made.  The  position  of  defendants,  in  effect. 
Is  that  an  order  granting  a  new  trial  becomes 
effectual  immediately  upon  its  entry,  and  that 
the  Judgment  Is  thereby  and  at  once  absolute- 
ly wiped  out  of  existence;  that  the  effect  of 
an  appeal  from  such  order  is  not  to  resurrect 
or  restore  the  Judgment  for  any  purpose, 
whatever  deterrent  effect  it  may  exert  upon 
the  operation  of  the  order  In  other  respects. 
Manifestly,  this  position  cannot  be  maintained. 
If  such  was  the  effect  intended  for  the  ord», 
It  was  idle  for  the  legislature  to  provide  an 
appeal  therefrom,  since,  whatever  the  result 
of  such  appeal,  the  Judgment  would  be  gone, 
and  there  would  be  no  method  of  reviving  It 
except  as  a  result  of  another  triaL  Being 
absolutely  dead,  U  could  not  be  otherwise  re- 
stored to  existence.  Furthermore,  if  such 
were  Its  effect,  it  would  logically  follow  that 
the  trial  court  could  proceed,  notwithstanding 
the  pendency  of  an  appeal  therefrom,  and  try 
the  case  anew:  but  this.  It  has  been  held 
from  a  very  early  day  in  this  state,  cannot  be 
done.  Ford  v.  Thompson,  18  Cal.  120.  But 
such  is  not  the  effect  of  the  order.  While  Its 
ultimate  effect,  If  unappealed  from,  or  If  sus- 
tained upon  the  appeal,  where  one  is  taken. 
Is  to  vacate  the  Judgment,  and  require  anoth- 
et  trial  of  the  action,  such  result  does  not  fol- 
low until  the  finality  of  the  order  Is  deter- 
mined In  one  or  the  other  modes  suggested. 
In  this  respect  It  is  not  distinguishable  from 
any  other  order  or  Judgment  from  which  an 
appeal  Is  given.  Pending  an  appeal  there- 
from, it  Is  suspended,  and  set  at  large,  and 
the  rights  of  the  parties  stand  unaffected 
thereby,  excepting  in  so  far  as  their  prosecu- 
tion may  be  stayed  by  virtue  of  the  provi- 
sions of  the  statute.  That  the  effect  of  the 
order  Is  not  to  destroy  the  Judgment,  Ipso 
fact6,  upon  Its  entry.  Is  made  clear  when  we 
regard  the  effect  of  a  reversal  of  the  order 
on  appeal  In  such  case  the  law  does  not  pro- 
vide for  entering  a  new  Judgment  in  the 
court  below  upon  the  going  down  of  the  re- 
mittitur as  would  be  required  had  the  Judg- 
ment wholly  ceased  to  exist,  but  the  Judg- 
ment as  originally  entered  In  that  court  stands 
88  the  Judgment  In  the  action,  and  has  effect 
from  the  date  of  such  original  entry.  "T^he 
reversal  of  an  order  denying  a  new  trial  re- 
verses the  Judgment,  but  the  reversal  of  an 
order  granting  a  new  trial  leaves  the  verdict 


and  Judgment  standing.'*  Hayn«,  New  Trials 
A  App.  I  29».  And  see,  also,  Brooto  v.  Rail- 
way C!o.  (Gal)  42  Pac.  570. 

In  support  of  the  view  contended  for  t^ 
them,  defendants  cite  us  to  the  following 
cases  from  this  court:  Walden  t.  Mnrdock, 
23  Cal.  549;  Thompson  v.  Smith,  28  Cal.  528. 
630;  Kower  v.  Glnck,  S3  Cal.  401;  Wltten- 
brock  V.  Bellmer,  62  Gal.  568;  Wheeler  v. 
Kassabaum,  76  Gal.  90,  18  Pac.  119.  And  It 
is  claimed  that  those  cases  settle  the  law  tn 
accordance  with  the  position  now  taken  by 
them.  An  examination  of  those  cases,  how- 
ever, shows  that  they  fall  very  far  short  of 
sustaining  any  such  view.  They  do  sustain 
the  general  proposition,  not  qnesttoned,  that 
the  effect  of  an  order  granting  a  new  trial  is 
to  set  aside  the  Judgment;  and  that  is  the 
only  question,  so  far  as  anything  affecting  a 
consideration  of  this  case  is  concerned,  that  is 
Involved  in  the  determination  of  any  of  those 
cases.  That  proposition  Is  found  stated  in  a 
gen»al  way  in  various  forms,  and  in  one  or 
two  Instances  In  language  somewhat  too 
broad  and  loose,  and  such  as,  perhaps,  to  lead 
some  color  to  the  position  now  taken  by  de- 
fendants. But,  when  the  cases  are  read  with 
reference  to  the  questions  before  the  court, 
they  will  be  found,  bi  each  Instance,  we 
think,  not  inconsistent  with  the  views  we 
have  expressed.  In  all  those  cases  the  court 
would  seem  to  have  used  the  expressions 
there  found  with  reference  to  the  effect  of 
such  an  order,  treated  as  a  finality,  and  a  con- 
sideration of  the  question  as  to  when  the  or- 
der becomes  final  does  not  appear  In  any  of 
them  to  have  been  Involved.  In  none  of  them 
was  the  question  here  Involved— the  effect 
npon  the  order  granting  a  new  trial  of  an  ap- 
peal therefrom,  and,  consequently,  the  status 
of  the  Judgment  pending  such  appeal— under 
consideration.  It  Is  true  that.  In  the  case  of 
Kower  v.  Gluck,  supra,  most  strongly  relied 
uiton  by  defendants,  there  was,  as  here,  an 
order  granting  a  new  trial,  from  which  an  ap- 
peal had  been  taken,  and  subsequently  an  ap- 
peal from  the  Judgment.  The  two  appeals 
were  considered  together,  and  the  court,  de- 
termining that  the  appeal  from  the  order 
must  be  afllrmed,  holds  that  the  effect  of  the 
order  granting  a  new  trial  being  to  set  the 
Judgment  aside,  the  appeal  from  the  Judg- 
ment became  inconsequential,  and  should  be 
dismissed.  This  is  an  that  is  determined  by 
the  case,  and  to  that  extent  it  is  obviously 
correct.  If  the  language,  which  does  not 
seem  to  have  been  carefully  chosen  to  express 
the  meaning  of  the  court,  implies  anything 
further,  It  is  not  authoritative,  because  un- 
necessary to  the  determination  of  the  qaes- 
tion  Involved.  The  other  cases  cited  need  not 
be  specially  reviewed,  as  we  regard  them  as 
sufiBclently  disposed  of  by  what  is  generally 
said  above.  None  of  them,  when  properly 
considered,  go  to  the  length  contended  for  by 
defendants,  or  necessary  to  sustain  this  mo- 
tion. To  sustain  the  doctrine  urged  by  de- 
fendants would,  not  only  In  this,  but  In  most 
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instances  of  the  kind,  deprlye  tbe  party  of  an 
opportunity  to  take  advantage  of  ttie  right  of 
appeal  clearly  afforded  by  the  atatnte,  and 
that  upon  groonds  which  to  na  seem  wholly 
nnsapported  by  either  reason  or  antborlty. 
The  motion  la  denied. 

We  concor:  BBATTT,  O.  J.;  McFAR- 
LAND,  J.;  GAROUTTB,  J.;  EXNSHAW,  3.; 
TBSMPLiK,  J. 

HARBISON,  J.,  being  dlsqnalifled,  did  not 
partidpata  in  the  foregoing  dedsUai. 


BTVERETT  «t  aL  t.  LOS  ANGBLBS  CON- 
SOL.  BLBOTBIC  RY.  CO. 
(L.  A.  82.) 
(Snpreme  Conrt  of  California.     Jan.  0,  1896.) 
Elbotrio  Stbckt  RAiL,WATa — Liability  vob  Hio 

UOBIICa — CkjKTRIBtlTOHT  ITkOLIOBKCE. 

1.  It  ia  contributory  negligence  per  se  to 
ridtt  on  a  bicycle  between  the  tracks  of  an  riec- 
tric  atreet  railwar  without  watdiiiig  for  the 
approach  of  cars  from  l>ehind. 

2.  Decedent  was  riding  on  a  bicycle  between 
the  tracks  of  the  defendant  electric  railroad 
company,  at  the  rate  of  riz  miles  an  hour,  with- 
out watenlng  for  tbe  approach  of  cars  from  be- 
Iiind.  As  tEe  car  by  which  decedent  was  kill- 
ed approached  from  behind,  at  the  rate  of  ten 
miles  an  lionr,  the  motorman  sounded  the  gong 
when  20  to  40  feet  from  him,  and  cried  oat  for 
him  to  get  ofl  the  track,  to  which  decedent  paid 
no  attention.  Thereupon  the  motormnr,  when 
10  or  20  feet  from  decedent,  reversed  the  cur- 
rent, and  attempted  to  stop  the  car,  but  was  un- 
able to  do  so  in  time.  There  was  no  evidence 
that  the  rails  of  the  track  were  not  on  a  level 
with  the  ground  between  the  tracks,  and  de- 
cedent was  seen  when  abont  a  block  and  a  half 
ahead  of  tlie  car  to  pass  from  the  north  track, 
on  which  he  had  be«>  riding,  to  the  south 
track,  to  escape  a  north-t>onnd  car.  Beld,  that 
a  nonsoit  rikonld  have  been  granted. 

Departmt'nt  1.  Appeal  from  superior  court, 
Los  Angeles  county;  J  W.  McKinley,  Judge. 

Action  by  Amanda  P.  Everett  and  others 
against  the  Los  Angeles  Consolidated  Electric 
Railway  Company  There  was  a  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

John  D.  Pope,  toe  aopeUant  W.  J.  Hnn- 
saker,  for  respondents. 

VAN  FLEET,  J.  Verdict  and  Judgment 
were  for  plaintiffs,  and  defendant  appeals 
traaa  tbe  judgment  and  an  order  denying  Its 
motion  for  a  new  trial. 

Tbe  action  was  by  the  widow  and  minor 
diUd  of  one  Charles  E.  Bi^erett,  deceased,  to 
recover  damages  fo>  tbe  death  of  the  latter, 
caosed  by  ta<s  biing  rxtn  over  by  an  electric 
car  operated  by  the  defendant  on  its  street 
railroad  in  the  city  of  Los  Angeles,  and  al- 
Icsed  to  have  been  through  defendant's  negli- 
gence. At  tbe  conclusion  of  plaintiff's  evi- 
dence In  chief,  defendant  moved  the  court  for 
a  nonsntt,  en  the  gr-^unds,  substantially,  that 
the  evidence  wholly  failed  to  show  negll- 
gaice  on  the  part  of  tbe  defendant,  but  did 


establish  affirmatively  that  deceased  came  to 
bis  death  through  his  own  negligence,  con- 
tributing directly  and  proximately  thereto. 
Tbe  court  denied  the  motion,  to  which  ruling 
defendant  excepted,  and  this  exception  con- 
Btltutes  tbe  only  material  question  In  the  case. 

Tbe  evidence  in  lielialf  of  plaintiffs  tended 
to  show  that  the  deceased,  at  the  time  of  the 
accidait  resulting  in  his  death,  wlildi  was  on 
October  17,  1804,  was  40  years  of  age,  in  good 
health,  and  in  full  possession  of  his  faculties, 
bAving  good  eyesight  and  unimpaired  bear- 
ing. 

He  was  an  experienced  rider  of  the  bicycle, 
bad  owned  one  of  those  vehicles  three  or  foor 
years,  and  used  it  every  day.  On  the  date  in 
question,  about  1  o'clock  In  the  afternoon,  or 
a  little  thereafter,  deceased  wa-^  on  tils  bi- 
cycle, riding  aloiig  McClIntock  avenue,  in  a 
suburb  of  Los  Angeles,  known  as  "Univer- 
sity," on  a  portion  of  the  street  where  ran  a 
double  line  or  d<>fendant'8  railway,  one  line 
used  for  Bouth-l>ound  and  the  other  for  north- 
bound cars.  He  was  going  south  at  the  time, 
and  traveling  at  the  rate  of  about  six  miles 
an  hour.  Followlnjr  him,  and  going  In  the 
same  direction  on  the  south-bound  track,  was 
a  train  of  defendant's  cars,  consisting  of  an 
electric  motor  car  and  a  trailer,  heavily  load- 
ed wltb  yaasengers  going  oat  to  the  race 
track.  This  train  was  mnnlng  at  Its  ordi- 
nary rate*  of  abou:.  ten  miles  an  hour.  When 
deceased  was  first  observed  by  those  on  the 
train,  he  was  between  a  block  and  a  balf  and 
two  bloclcs  ahfi>d  of  the  train,  and  was  rid- 
ing between  the  rails  of  the  north-twund 
track. 

He  continued  on  this  track  for  some  dis- 
tance, when  he  crossed  over  to  tbe  south- 
bound track,  apparently  to  avoid  an  approach- 
ing car  going  north,  and  continued  on  his 
course,  riding  between  the  rails  of  the  latter 
track.  At  this  time  he  was  something  over 
balf  a  block  in  advance  of  the  south-bound 
train,  but  the  latter  was  rapidly  overtaking 
him;  and  when  the  north-bound  car  passed 
him,  which  was  at  a  point  a  short  distance 
south  of  where  the  sontb-tx>und  train  then 
was,  passengers  on  the  former,  evidently  not- 
ing the  rapid  approach  of  the  train,  called 
out  a  warning  to  deceased  to  apprise  him  of 
dabger;  and  at  about  the  same  time,  when 
the  train  was  within  from  20  to  40  feet  from 
him  (the  estimates  of  the  witnesses  varying 
on  this  point),  the  motorman  on  tbe  latter 
rang  his  gong,  and,  together  with  several  of 
the  imssengers,  cried  out  to  deceased  to  "get 
off  the  track,"  "look  out,"  and  other  words 
of  like  Import.  These  warnings,  although 
distinctly  beard  by  a  witness  standing  on  the 
street  some  four  or  five  times  as  for  from 
the  train  as  deceased  then  was,^  were  either 
unheard  by  bim,  or  totally  unbeeded,  as  #ie 
was  not  observed  to  look  back  or  turn  his 
bead,  or  attempt  to  turn  or  Increase  tbe  speed 
of  bis  bicycle.  Thereupon  tbe  motormaur 
when  within  al)out  10  to  20  feet  of  deceased, 
reversed  the  current,  and  applied  the  brakes. 
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and  endeavored  to  stop  the  train,  bat  did  not 
succeed  In  time  to  avoid  running  deceased 
down;  and  he  was  struck  by  the  motor,  and 
killed.  At  no  time  from  the  time  be  was  first 
seen  riding  ahead  of  the  train  was  deceased 
observed  to  tarn  bis  head  or  look  back,  until 
Just  as  the  train  was  upon  him,  when  he 
partly  turned  bis  head,  and  turned  bis  wheel 
a  little  to  the  right,  but  not  sufficient  to  get 
out  of  tbe  way.  University  Is  a  settled  sub- 
urb of  Los  Angeles,  laid  out  In  blocks,  crossed 
and  intersected  by  public  streets,  and  tbe 
point  where  deceased  was  killed  wa«  at  tbe 
intersection  of  McClintock  avenue  with  Thir- 
ty-Seventh street.  Deceased  was  not  a  resi- 
dent of  Los  Angeles,  but  bad  been  there  for 
about  a  week,  more  or  leFs,  before  the  acci- 
dent, stopping  at  the  house  of  a  relative  on 
Thirty-Ninth  8tr(>et,  oft  McClintock  avenue, 
south  of  Thirty-Seventh  street  and  the  point 
where  he  was  Killed.  During  his  sojourn  he 
had  been  in  the  habit  of  riding  back  and  forth 
to  and  from  the  city  on  his  bicycle,  and,  when 
on  McClintock  avenue,  would  ride  on  the  rail- 
road tracks,  as  It  was  smoother  for  travel  be- 
tween the  rails  than  on  the  outside,  where 
the  space  was  narrow  and  rough  and  a  poor 
road  for  the  bicycle,  by  reason  of  the  condi- 
tion of  the  street.  At  points  on  McClintock 
avenue  the  soil  wab  sandy,  and  had  receded 
somewhat  from  the  rails,  so  as  to  leave  the 
latter  In  places  standing  a  little  above  th6 
surface  of  the  street;  but  what  the  condition 
was  in  this  respect  at  or  in  the  immediate 
vicinity  of  tbe  accident  was  not  made  to  ap- 
pear. At  the  date'  In  question,  races  were  In 
progress  at  the  race  track,  situated  south  of 
the  scene  of  the  deceased's  death;  and,  owing 
to  tbe  Increased  travel,  extra  cars  were  be- 
ing run  by  defendant,  and  at  shorter  intervals 
than  at  other  times,  but  whether  tbe  train 
which  killed  deceased  was  an  extra  or  run- 
ning on  regular  time  was  not  shown.  The 
motonnan  in  charge  of  the  train  had  been  in 
the  employment  of  defendant  about  two 
weeks.  Foi  the  first  ten  or  twelve  days  he 
was  under  instruction  from  an  experienced 
motorman,  and  was  then  put  in  charge  of  a 
motor,  and  bad  been  so  employed  some  four 
or  five  days  at  tbe  time  of  the  accident  Tbe 
statements  of  the  witnesses  vary  considerably 
as  to  how  far  tbe  train  was  from  deceased 
when  the  motorman  commenced  ringing  bis 
alarm  gong.  A  number  of  them  show  no 
recollection  on  tha  sibject,  but,  taken  as  a 
whole,  tbe  evidence  tends  strongly  to  indi- 
cate that  the  gong  was  being  sounded  before 
the  motorman  and  passengers  commenced  to 
call  out  to  deceased  tu  get  out  of  tbe  way. 
There  is  a  like  difference  as  to  Just  when  the 
brakes  were  applied,  a:.d  whether  the  speed 
of  the  train  was  slackened  any  before  the  de- 
ceased was  struck.  The  head  end  of  tbe 
mftor  passed  the  point  where  deceased  was 
struck  between  20  and  30  feet  before  the  train 
came  to  a  full  str.p,  and  the  evidence  tended 
to  show  that  It  could  have  been  stopped  Jn  a 
shorten  distance.    There  was  also  some  evi- 


dence tendlnjr  to  show  that  the  wind  was 
coming  from  the  southeast;  at  what  velocity 
does  not  appear,  but  that  It  was  calculated 
to  deaden  to  some  extent  any  sound  in  de- 
ceased's rear. 

This  Is  substantially  the  case  made  by  the 
evidence  In  behalf  of  plaintiffs  upon  the 
points  material  for  our  consideration.  It  can 
scarcely  be  made  a  question  in  the  case— in- 
deed, we  do  not  understand  It  to  be  seriously 
controverted— but  that  the  conduct  of  the  de- 
ceased under  the  circumstances  narrated  con- 
stituted negligence  on  his  part  in  tbe  highest 
degree,  and  such  as,  standing  alone,  would 
necessarily  preclude  a  recovery  for  his  death. 
In  walking  or  riding  along  a  line  of  railway 
where  cars  or  trains  are  passing,  or  likely  to 
pass,  at  short  Intervals,  one,  while  in  a  posi- 
tion to  be  endangered  by  such  vehicles  must 
pay  attention  to  his  surroundings,  and  em- 
ploy his  natural  faculties,  and  exert  due  dil- 
igence to  avoid  such  danger.  He  must  listen 
and  look  to  ascertain  whether  danger  is 
threatened  by  his  situation,  and  a  failure  so 
to  do  constitutes  negligence  per  se.  This 
principle  is  settled  by  a  practically  unbroken 
line  of  decisions  In  this  and  other  states. 
One  or  two  of  the  latest  expressions  upon 
the  subject  by  this  court,  in  cases  where  the 
rule  is  fully  discussed  and  authorities  cited, 
may  be  given  as  aptly  stating  and  applying 
the  doctrine.  In  Kenna  v.  Railroad  Co.,  101 
CaL  26,  35  Pac.  332,  It  is  said:  "It  is  a  fixed 
rule  that  It  is  the  duty  of  any  one  when  at- 
tempting to  cross  a  railroad  track  upon  a 
highway  to  be  vigilant,  to  look  and  to  listen 
before  attempting  to  cross,  and  a  failure  to 
do  so  is  regarded  as  such  negligence  on  Us 
part  as  to  preclude  a  recovery.  Glascock  v. 
Railroad  Co.,  73  CaL  137, 14  Pac.  518.  With 
greater  reason  does  the  principle  of  this  rule 
apply  to  one  who  Is  traveling  laterally  along 
the  route  of  a  railroad,  and  knows  that  en- 
gines will  soon  follow.  Tt  is  negligence  for 
a  person  to  walk  upon  the  track  of  a  rail- 
road, whether  laid  In  the  street  or  npon  the 
open  field;  and  he  who  deliberately  does  so 
will  be  presumed  to  assume  the  risk  of  tbe 
perils  be  may  encounter,' " — citing  a  large 
number  of  cases.  In  Holmes  v.  Railway  Co., 
97  CaL  161,  31  Pac.  834,  where  the  person  for 
whose  death  It  was  sought  to  recover  was 
killed  while  walking  along  the  railroad  track 
near  a  station,  while  waiting  for  tbe  train 
which  ran  him  down,  and  when  It  appeared 
that  deceased  did  not  look  out  for  the  ap- 
proach of  the  train,  which  he  could  have 
seen  in  time  to  get  out  of  the  way,  the  court 
say:  "A  railroad  track  upon  which  trains 
are  constantly  run  Is  Itself  a  warning  to  any 
person  who  has  reached  years  of  discretion, 
and  who  is  possessed  of  ordinary  intel- 
ligence, that  It  is  not  safe  to  walk  upon  it, 
or  near  enough  to  It  to  be  struck  by  a  pass- 
ing train,  without  the  exercise  of  constant 
vigilance,  in  order  to  be  made  aware  of  the 
approach  of  a  locomotive,  and  thus  be  en- 
abled to  avoid  receiving  injury;    and  tbe 
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foflare  of  snch  a  person  so  situated,  with 
reference  to  the  railroad  track,  to  exercise 
•uch  care  and  watchfulness,  and  to  make 
use  of  all  his  senses,  In  order  to  avoid  the 
danger  incident  to  snch  situation.  Is  negli- 
gence per  se.  The  following  are  a  few  of 
many  cases  which  might  be  cited  to  sustain 
this  proposition:  Harlan  v.  Railway  Co.,  64 
Mo.  480;  Id.,  00  rehearing,  65  Mo.  22;  RaU- 
road  Co.  t.  Depew,  40  Ohio  St.  121;  Kelley 
V.  Railroad  Co.,  75  Mo.  138;  Glascock  v. 
Railroad  Co..  73  CaJ.  137,  14  Pac.  518."  Nor 
la  there  any  distinction,  in  the  application  of 
this  doctrine,  between  an  electric  or  cable 
line  operated  njran  the  public  streets  of  a 
city,  and  that  of  an  ordinary  steam  railway 
operated  upon  the  right  of  way  of  the  cor- 
poration. While  the  deceased  had  the  un- 
doubted right  to  a  reasonable  use  of  the 
public  street,  notwithstanding  Its  occupancy 
by  defendant's  tracks,  be  could  not  ignore 
or  disregard  the  rights  of  the  latter  In  the 
premises,  nor  neglect  to  take  reasonable 
precautions  for  his  own  safety.  If  he  chose 
to'mabe  use  of  the  part  of  the  street  oc- 
cupied by  the  tracks,  it  was  his  duty  to  look 
out  for  and  endeavor  to  avoid  the  dangers 
incident  to  snch  use.  In  Halght  v.  Railroad 
Co.,  7  Lans.  U.  speaUng  of  this  rule,  the 
coart  say:  "It  Is  said  by  counsel  for  plain- 
tiff that,  while  this  may  be  the  rule  In  re- 
gard to  steam  railways,  It  cannot  be  ap- 
plied to  street  railways."  In  Carson  t. 
Railway  Co.,  147  Pa.  St  219,  23  AU.  369,  It 
was  held  that  failure  to  look  for  approach- 
ing cars  on  the  part  of  one  about  to  drive 
across  the  tracks  of  an  electric  street  rail- 
way company  Is  such  contributory  negli- 
gence as  will  prevent  his  recovery  for  In- 
Jnries  received  by  colliding  with  a  car.  The 
eoortsald:  "If ,  by  looking,  the  plaintiff  could 
have  seen  and  so  avoided  an  approaching 
train,  and  this  appears  from  his  own  evi- 
dence, he  may  be  properly  nonsuited."  In 
Ward  V.  Railway  Co.  (Sup.)  17  N.  I.  Snpp. 
427,  it  appeared  that  plalntlfTs  .Intestate  was 
fatally  injured  while  attempting  to  drive 
across  a  street-railway  track.  There  was 
evidence  that,  at  any  time  before  reaching 
the  track,  deceased,  by  a  glance,  could  have 
Informed  himself  of  the  approach  of  the 
car,  but  that  he  drove  onto  the  track  without 
looking  in  either  direction.  It  was  held  that 
he  was  guilty  of  contributory  negligence. 
In  Creamer  ▼.  Railway  Co.,  156  Mass.  320,  31 
N.  E.  391,  the  supreme  court  of  that  state 
held  that  where  a  person  stepped  from  a 
borae  car  at  the  Junction  of  two  streets,  and 
immediately  started  to  cross  the  track  of  an 
dectrlc  road,  without  looking  or  listening, 
and  was  run  over  by  the  electric  car  run- 
ning at  the  rate  of  15  miles  an  hour,  there 
conid  be  no  recovery,  because  the  deceased 
was  not  exercising  due  care.  We  see  no 
more  reason  for  applying  the  rule  that  one 
must  look  and  listen  before  crossing  the 
tracks  of  a  steam  railway  than  that  one 
must  look  and  listen  before  crossing  a  street- 
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car  track  upon  which  the  motive  power  Is 
electricity  or  the  cable.  See,  also,  Bailey  v. 
Railway  Co.  (No.  16,004;  decided  by  this 
court  December  10,  1895)  42  Pac.  914.  When  <■ 
the  evidence  discloses  a  failure  to  take  such 
reasonable  precautions  for  one's  own  safety, 
it  constitutes  negligence  In  law,  and  is  not 
a  question  to  be  submitted  to  the  Jury. 

This  brings  us  to  tbe  only  other  consldera-  ■ 
tlon  arising:  Does  the  evidence  tend  to 
show  such  negligence  on  the  part  of  defend- 
ant, contributing  to  the  death  of  deceased, 
as  would  In  law  authorize  a  recovery,  not- 
withstanding the  negligence  of  the  deceas- 
ed ?  We  And  nothing  in  the  evidence  to ' 
sustain  this  view.  The  case  is  not  like  one 
wbere  the  injured  party  is  discovered  In 
time  lying  or  standing  upon  a  railroad  track, 
under  such  circumstances  as  to  make  It 
doubtful  whether  he  can  or  will  get  out  of 
the  way;  or  where  one  is  seen  attempting, 
either  on  foot  or  otherwise,  to  make  a  cross- 
ing, or  passing  along  or  on  Its  track  over  a 
bridge  or  narrow  causeway,  or  In  a  deep  cut 
or  tunnel,  where  to  turn  aside  would  be  ei- 
ther dangerous  or  impossible;  or  under  oth- 
er circumstances  of  similar  character.  In 
such  Instances  it  may  be  conceded  that  the 
driver  of  the  engine  or  motor  would  not  be 
Justified  in  law  in  proceeding  without  effort 
to  stop  his  vehicle  up  to  the  point  of  colli- 
sion. Persons  cannot  be  recklessly  or  wan- 
tonly run  down  on  a  railroad  track,  however 
negligent  themselves,  where  the  circumstan- 
ces are  such  as  to  convey  to  the  mind  of  a 
reasonable  man  a  question  as  to  whether 
they  wlllbe  able  to  get  out  of  the  way.  But 
the  evidence  has  no  tendency  to  make  such 
a  case.  Here  the  deceased  was  in  full  and 
open  view  of  the  approaching  train  for  sev- 
eral blocks,  and  had  perfect  opportunity  and 
ability  to  apprise  himself  of  Its  coming.  He 
was  upon  a  swift  and  noiseless  vehicle, 
which,  as  a  matter  of  common  knowledge, 
can  be  made  with  very  little  effort,  under 
a  rider  of  ordinary  strength  and  experience, 
to  attain  a  much  higher  rate  of  speed  than 
that  with  which  the  cars  were  progressing, 
and  which,  furthermore,  is  susceptible,  by 
a  mere  pressure  of  the  hand,  to  turn  aside 
instantly,— In  much  less  time,  indeed,  than 
a  pedestrian  could  step  aside,— so  as  to  com- 
pletely avoid  an  object  no  wider  than  a 
street  car.  He  was  upon  level  ground,  and, 
assuming  that  the  surface  was  too  rough  or 
the  space  too  narrow  outside  the  railroad 
tracks  for  him  to  safely  turn  that  way,  there 
was  nothing,  so  far  as  appears,  to  prevent 
his  return  to  the  other  track  or  to  the  space 
between  the  tracks.  In  fact,  he  had  but  a 
few  moments  before  crossed  from  one  track 
to  tbe  other,  to  avoid  a  like  danger,  and 
had  been  seen  to  do  so  by  tbe  motorman  on 
the  train.  Under  these  circumstances,  we 
think  it  perfectly  clear  that  the  latter  was 
Justified,  reasoning  in  the  line  we  have  sug- 
gested, in  keeping  on  his  course,  and  assum- 
ing that  the  deceased,  obeying  the  most  ordl- 
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nary  dictates  of  prudence,  bad  made  himself 
aware  of  the  approach  of  the  train,  and 
would  either  Increase  his  speed  or  turn 
aside  In  time  to  avoid  the  danger  which 
threatened  him.  In  Holmes  v.  Bailway  Co., 
supra,  it  Is  said:  "As  the  deceased  was  a 
man  of  mature  years,  and  nothing  to  indi- 
cate that  he  was  not  able  to  take  care  of 
himself,— as  be  was  in  fact,— the  engineer 
might  reasonably  believe  that  be  knew  of  its 
approach,  and  would,  In  obedience  to  the 
ordinary  Instinct  of  self-preservation,  move 
away  from  the  track  before  being  overtak- 
en by  the  engine.  Railroad  (Jo.  v.  Miller,  25 
Hlch.  279."     See,  also,  Campbell  v.  Bailroad 

►  Co.  (Kan.)  40  Pac.  997.  The  motorman  was 
not  required  to  assume  that  the  deceased 
would  continue  his  negligent  conduct  to  a 
point  which  would  endanger  his  life  <h*  limb, 
and  it  was  not  negligence  In  the  driver,  un- 
der the  circumstances,  to  Indulge  the  pre- 
sumption that  the  deceased   would  get  out 

.  of  the  way,  up  to  the  last  moment.  There 
is  nothing  in  the  circumstances  to  Indicate 
any  wantonness  or  recklessness  on  the  pcurt 
of  the  engineer,  or  that  he  did  not  take  all 
the  precautions  to  warn  the  deceased  and 
to  stop  his  train  that  would  have  been  sug- 
gested to  one  more  experienced,  or  to  any 
other  reasonable  mind. 

■^  But,  were  it  to  be  conceded  that  the  evi- 
dence disclosed  a  case  tending  to  show  neg- 
ligence on  the  part  of  defendant's  servants, 
the  plaintiffs  could  not  recover  under  the  clr- 

•^  cumstances  of  this  case.  The  rule  which 
renders  a  defendant  liable  for  injuries,  not- 
withstanding some  negligence  on  tbe  part  of 
the  plaintiff  or  the  person  injured,  can  only 
apply  "in  those  cases  where  such  negligence 
was  the  remote,  and  not  the  proximate, 
cause  of  tbe  injury,  that  is,  where  tbe  negli- 
gent acts  of  the  parties  are  independent  of 
each  other,  the  act  of  tbe  person  injured 
preceding  that  of  the  defendant"  Holmes 
V.  Railway  Co.,  supra.  In  that  case,  quot- 
ing from  O'Brien  v.  McGUncby,  68  Me.  562, 
it  is  said:  "But  in  cases  falling  within  the 
foregoing  description,  where  the  negligent 
acts  of  the  parties  are  distinct  and  independ- 
ent of  each  other,  tbe  act  of  the  plaintifr 
preceding  that  of  tbe  defendant,  it  Is  con- 
sidered that  the  plaintifTs  conduct  does  not 
contribute  to  produce  the  Injury,  If,  notwith- 
standing bis  negligence,  the  injury  could 
have  avoided  by  tbe  use  of  ordinary  care  at 
the  time  by  the  defendant.  This  rule  ap- 
plies usually  In  cases  where  tbe  plaintiff  or 
bis  principal  Is  in  some  position  of  danger 
from  a  threatened  contact  with  some  agent 
under  tbe  control  of  tbe  defendant,  when  the 
plaintiff  cannot  and  the  defendant  can  pre- 
vent the  Injury.  •  •  •  But  this  principle 
cannot  govern  where  both  parties  are  con- 
ten-  oraneously  and  actively  In  fault,  and, 
by  their  mutual  carelessness,  an  injury  en- 
sues to  one  or  both  of  them."  See,  also, 
Hager  v.  Southern  Pac.  Co.,  98  Oal.  309,  33 
Pac.  119;   Esrey  v.  Southern  Pac.  Co.,  103 


Gal.  541,  37  Pac.  500.  Tbe  rule  can  never 
apply  to  a  case  where,  as  here,  tbe  negli- 
gence of  the  party  injured  continued  up  to 
the  very  moment  of  the  injury,  and  was  a 
contributing  and  efficient  cause  thereof;  for 
it  is  apparent  that,  by  the  slightest  care  and 
effort  on  the  part  of  the  deceased,  he  could 
have  put  himself  out  of  danger  up  to  tbe  laxt 
moment  before  be  was  struck. 

Our  conclusion  Is  that  the  plaintiffs  did 
not  make  out  a  case  entitling  them  to  re- 
cover, and  that  the  refusal  of  the  trial  court 
to  grant  the  motion  for  nonsnit  was  error. 
It  may  be  added  that  an  examination  of  the 
evidence  on  the  part  of  the  defendant  serves 
only  to  strengthen  the  case  as  to  the  negli- 
gence of  the  deceased,  and  the  absence  of 
negligence  on  tbe  part  of  tbe  defendant, 
and  makes  it  clear  that  tbe  court  should 
have  granted  defendant's  request  to  instruct 
the  jury  to  find  for  the  latter.  It  follows 
that  the  Judgm^it  and  order  must  be  re- 
versed, and  it  is  so  ordered. 


We      concur: 
OUTTB,  J. 


HARRISON,      J.;      GAR- 


HVBRETT  et  al.  v.  LOS  ANGHLBS  OON- 

SOL.  BLBJOTRIO  RT.  CO. 

(L.  A.  62.) 

(Supreme  Oonrt  of  California.     Jan.  9,  1896.) 

Department  1.  Appeal  from  superior  court, 
lioe  Angdes  county;  J.  W.  McKlnley,  Jndge. 

Action  by  Amanda  P.  Bverett  and  others 
against  the  Los  Angeles  Consolidated  Electric 
Railway  Company.  There  was  a  judgment  for 
plaintiffs,  ana  defendant  appeals.  Heard  on 
motion  to  strike  out  portions  of  respondents' 
brief.     Denied. 

John  D.  Popfc,  for  appellant.  W.  J.  Enn- 
saker,  for  respondents. 

PBR  OTJRIAM.  Motion  to  strike  out  a  por- 
tion of  respondents'  brief,  because  not  pertinent 
to  anything  contained  in  the  record,  and  there- 
fore Improper  In  view  of  the  conclusion  reach- 
ed on  the  merits  of  the  appeal,  whereby  the 
judgment  and  order  denying  a  new  trial  are  re- 
versed (see  opinion  this  day  filed,  43  Pac.  207), 
the  purpose  of  the  motion  becomes  Inconsequen- 
tial;  and  for  that  reason  the  motion  la  denied. 


DEEP  MINING  &  DRAINAGB  CO.  T. 

FITZGERALD. 

(Supreme  Court  of  Colorado.     Dee.  4,  1895.) 

Hastes  asd   Bbbtaiit  —  CoHTKrauroaT   Neou^ 

eSNCE— BRRONEODS   iNSTBUCnONS — NEai.IOEIlCS 

or  Vice  Prinoipal — BzosssivE  Damages. 

1.  An  instruction  that  if  plaintiff  conmiitted 
some  act  which  proximately  caused  the  injury, 
and  bat  for  which  act  the  injniy  would  not 
have  occurred,  he  could  not  recover,  was  er- 
roneous in  limiting  tbe  contributory  negligence 
to  an  act  of  commission,  where  it  was  In  issue 
that  plaintiff  omitted  to  perform  some  act 
which,  if  performed,  would  nave  protected  him 
from  mjury. 

2.  An  instruction  in  an  action  by  a  servant 
for  personal  injuries^  that  if  the  master  orders 
the  servant  into  a  situation  of  danger,  and  be 
obeys  and  is  injured,  he  is  entitled  to  recover 
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"nnlesi  the  daoger  was  so  glariiiK  that  no  pru- 
dent man  wunld  have  entered  into  it;  •  *  • 
and  wberr  an  employ^  is  suddenly  commanded 
by  his  employer  t)  do  a  particular  act,  and  ex- 
horted to  diligence  therein,  he  cannot  be  reqoir- 
ed  to  exercise  the  same  degree  of  care  in  guard- 
ine  against  accidents  as  when  he  has  more 
abundant  time  for  observation  and  reflection," 
— was  erroneous  nhere  there  was  no  evidence 
which  justified  the  giving  thereof. 

3.  The  master  Is  liable  for  the  acta  of  » 
vice  principal  done  within  the  scope  of  his  em* 
ployment,  and  such  as  properly  devolve  upon 
the  master  in  his  general  duty  to  his  servants, 
while  for  all  such  acta  aa  relate  to  the  common 
employment,  and  are  on  a  level  with  the  acta 
of  a  fellow  laborer,  except  such  as  are  doneby 
the  vice  principal  against  the  reasonable  objec- 
tion  of  tne  injnred  servant  the  master  is  not 
responsible. 

4.  A  verdict  for  $37,500,  awarded  to  a  min- 
er for  loss  of  eyesight,  appearing  to  have  been 
given  by  some  motive  other  than  the  desire  to 
make  merely  a  reasonable  compensation,  is  ex- 
cessive. 

Etoor  to  district  court,  Pitkin  connty. 

Actioo  by  Bdward  Fitzgerald  againat  the 
Deep  Mining  gc  Drainage  Company  for  per- 
sonal Injuries.  Plaintiff  had  judgment,  and 
defendant  brii^a  error.    Keversed. 

This  was  an  action  brought  by  the  defend- 
ant In  erfit  to  recover  damages  for  personal 
Injuries  sustained  by  reason  of  the  alleged 
negligence  of  the  plaintiff  In  error.  In  sub- 
stance the  complaint  alleges  that  the  defend- 
ant was  a  corporation  engaged  in  the  busi- 
ness of  mining  In  the  county  of  Pitkin,  and 
state  of  Colorado,  and  the  particular  work  in 
which  it  was  engaged  at  the  time  of  the  ac- 
cident was  the  sinking  of  what  was  known 
as  tbe  "deep  shaft  on  the  Homestake  lode"; 
that  the  plaintiff  was  at  the  time  employed 
by  the  defendant  as  a  miner  to  work,  with 
otbw  minen,  under  the  direction  of  defend- 
ant, at  tbe  bottom  of  the  said  shaft;  that 
one  Jamies  Thomas  was  at  that  time  in 
charge  of  the  work  on  behalf  ot  tbe  defend- 
ant, and  was  employed  by  it  as  its  agent  and 
representative  to  conduct  and  control  the 
working  and  sinking  of  said  shaft,  and  was 
acting  In  pursuance  of  said  employmmt  at 
Ute  time  of  the  Injury;  that  Thomas  was 
Tested  with  full  power  over  said  work  and 
arer  tbe  miners  employed  thereat,  with  tbe 
r%ht  to  direct  and  control  the  action  of  the 
miners  and  to  discharge  them  for  violation 
or  disregard  of  his  directions,  and  generally 
to  hire  and  discharge  men  In  the  prosecution 
of  said  woi^;  that  while  engaged  In  the 
sinking  of  the  shaft  Thomas  commanded 
plaintiff  to  clean  out  a  "missed  hole,"  that  is, 
a  bole  which  had  been  drilled  In  the  shaft 
and  in  which  had  beta  idaced  a  cartridge 
consisting  of  dynamite  and  other  explosive 
material,  oramected  with  a  cap  and  fuse, 
wfaidi  had  been  Ughted.  bat  tbe  Are  of  which 
iMid  gone  out,  and  fftiled  to  light  the  explo- 
sive; that  in  part  plaintiff  did  this,  but  re- 
fused to  clean  it  out  beyond  a  certain  depth, 
giving  as  Ida  reasoii  for  disobeying  that  he 
Uioagbt  tbe  hole  was  deep  enough;  that 
tbereopon  Thomas  Unoself,  against  tbe  pro- 
tect of  tbe  plaintifl,  took  up  tbe  unfflnisbed 


work,  which  he  prosecuted  In  so  negligent  a 
manner  and  with  such  force  and  violence 
tbat  he  thereby  caused  an  explosicn,  which 
resulted  in  the  loss  of  plalntUTs  eyesight, 
and  deprived  him  of  the  power  of  earning  a 
Uvlng.  A  further  allegation  aa  to  negligence 
Is  "that  said  injuries  were  caused  by  the  act 
and  negligence  of  tbe  defendant  and  its 
agent  as  principal  and '  representative  as 
aforesaid,  without  negligence  on  the  part  of 
tbe  plaintiff."  An  answer  was  filed  to  this 
complaint,  consisting  of  several  defaises,  one 
being  a  general  denial;  also  that  said  Thom- 
as was  a  fellow  servant  of  the  plaintiff,  en- 
gaged In  tbe  same  kind  of  employment;  that 
plaintiff's  own  negligence  was  the  cause  of 
the  Injury;  and  that  the  plaintiff  had  equal 
means  of  knowledge  with  the  defendant  as 
to  whether  the  act  which  it  was  alleged 
caused  the  injury  was  dangerous  and  unsafe, 
and  yet,  nevertheless,  continued  in  tbe  serv- 
ice of  the  defendant,  and  by  his  own  act 
caused  the  Injury.  To  this  answer  a  repli- 
cation was  filed,  and  upon  tbe  issues  thus 
Joined  trial  was  had  before  a  court  and  Jury, 
resulting  in  a  verdict  for  the  plaintiff  in  the 
sum  of  $37,600.  Upon  this  verdict,  after  the 
overruling  of  a  motion  for  a  new  trial,  inter- 
posed by  defendant,  the  court  entered  judg- 
ment, and  to  reverse  this  Judgment  the  de- 
fendant prosecutes  its  writ  of  error. 

A  large  numt>er  of  errors  have  been  as- 
signed by  the  plaintiff  in  error,  but.  In  view 
of  the  conclusion  which  we  have  reached,  It 
will  not  be  necessary  to  consider  all  of  them. 
The  main  errors  rdled  upon  are  that  the 
facts  stated  In  the  complaint  are  not  suffi- 
cient to  constitute  a  cause  ot  action,  and  the 
evidence  Is  Insufficient  to  sustain  the  ver- 
dict; that  the  court  should  have  granted  a 
nonsuit  at  tbe  close  of  plaintiff's  testimony; 
tbat  the  court  err<>d  in  Its  Instructions  to  the 
jury  upon  various  grounds  (which  grounds 
will  be  stated  more  specifically  hereafter); 
and  that  the  verdict  of  the  Jury  Is  excessive, 
and  appears  to  have  been  given  under  the 
Influence  of  passion  and  prejudice. 

A  brief  Btatem^it  of  the  evidence,  as  welt 
as  the  allegations  of  the  complaint,  will 
serve  to  elucidate  the  legal  questions  In- 
volved. That  the  testimony  was  contradic- 
tory a."  to  nearly.  If  not  quite,  every  material 
point,  Is  conceded,  but  It  tended  generally  to 
show  the  following:  Tliomas  was  a  foreman 
of  the  defendant  company,  intrusted  by  It 
with  the  superintendence  of  the  sinking  of 
the  deep  shaft  upon  the  Homestake  lode.  Of 
this  work  he  had  entire  charge.  To  him  the 
miners  employed  therein  looked  for  direc- 
tions; by  him  they  were  employed  and  dis- 
charged; and,  In  general,  he  represented  his 
principal  (the  defendant  company)  In  all 
things  in  thi?  particn'ar  'lepartment  of  Its 
general  enterprise.  It  was  one  of  the  duties 
of  plaintiff,  whenever  lo  ordered  by  Thomas, 
to  clean  out  missed  holes,  and  prepare  them 
for  recharging  with  dynamite.  To  the  work 
of  cleaning  out  this  particular  hole  l^omas 
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bad  assigned  plaintiff  on  the  day  In  ques- 
tion. Tiie  latter  liad  obeyed  tlie  order  to  the 
extent  of  cleaning  l*  out  aa  deep  as  be 
tfaougitt  it  should  be  made,  and  then  ceased 
from  the  work.  When  Thomas  descended 
into  the  sliaf  t  to  ascertain  if  compliance  liad 
been  Iiad  with  Ills  instructions,  the  plaintUC 
Informed  lilm  tliat  the  hole  was  deep  enough 
for  the  purpose  in  "Yiew.  Thomas  thereupon 
took  the  sand  pump,  and  inserted  li  in  the 
hole,  and  replied  that  it  ought  to  be  sunk 
deeper,  and,  honding  the  instrument  to  plain- 
tiff, ordered  him  to  finish  the  work.  The 
plaintiff  refused  to  obey,  assigning  as  his 
sole  reason  therefor  thar  tt-e  work,  in  his 
Judgment,  had  been  sufflciently  performed, 
not  that  the  further  prosecution  of  it  was  at- 
tended with  any  greater  danger  than  that  hi- 
cident  to  the  antecedent  work.  Thomas  then, 
as  was  his  province,  determining  that  for 
safe  recharging  the  sinking  should  be  further 
pro8ecut<Ml,  to^k  from  the  plaintiff  the  sand 
pump,  and  proceeded  with  the  work.  WhUe 
engaged  thereat,  he  ordered  plaintiff  to  throw 
water  into  the  hole.  The  plaintiff  scooped  up 
from  the  bottom  of  the  shaft  with  his  shorei 
water  that  was  standing  therein,  and  threw 
it  into  the  hole,  when  Thomas  remarked  that 
it  was  water,  not  dirt,  that  he  wanted. 
Thereupon  the  plaintiff,  evidently  concluding 
that  there  wae  dirt  mixed  with  the  water 
standing  in  the  shaft,  reached  for  a  bucket 
containing  drinkmg  water,  and  threw  water 
from  It  into  the  hole.  Almost  immediately 
occurred  the  explosion  which  caused  plain- 
tiff's injurle&  Up  to  the  very  last,  plaintiff 
says  that  Thomas  was  working  the  sand 
pump  gently,  and  It  was  only  when  he  was 
about  to  throw  water  from  the  paU  that,  ac- 
cording to  his  statement,  Thomas  began 
churning  the  pump  Into  the  hole  In  a  violent 
manner,  which,  he  claims,  caused  the  explo- 
sion. From  this  brief  statement,  as  well  as 
from  the  all^ations  of  the  complaint  upon 
which  plaintiff  must  rely  for  a  recovery,  it 
will  be  seen  that,  if  there  was  any  negli- 
gence, it  was  that  Thomas  improperly  work- 
ed the  sand  pump,  and  uot  that  the  use  of 
that  instrument  for  the  purpose  was,  of 
itself,  negligent  e.  This  act  by  which  the  in- 
jiu7  was  occasioned  whs  not  the  result  of  an 
act  done  by  the  plaintiff  as  a  servant  under 
the  order  of  a  superior.  The  throwing  of  the 
water  is  not  even  alleged  or  claimed  to  have 
contributed  to  the  Injury,  and  that  act  of  the 
plaintiff  was  the  only  one  connected  with  the 
accident  done  by  him  in  obedience  to  orders. 
The  act  done  by  Thomas  was  necessitated 
by  the  refusal  of  Fitzge-ald  to  do  that  which 
he  admits  was  his  duty,  as  a  miner,  to  do 
whenever  Thomas  gave  the  order;  and 
plaintiff,  notwithstanding  in  his  complaint  he 
avers  it,  did  not  offer  any  objection  to  the  as- 
sistance of  his  foreman.  Although  it  is  so 
contended  by  the  plaintiff,  there  is  no  proper 
evidence  that  it  was  a  part  of  the  duty  of 
Thomas  to  assist  in  the  manual  work  of 
cleaning  out  missed  holes;   but,  on  the  con- 


trary, as  asserted  by  the  plaintiff  himself,  it 
was  the  duty  of  the  plaintiff  to  do  this,  when- 
ever Thomas  so  directed. 

0.  W.  Franklin  and  Thomas,  Bryant  & 
Lee,  for  plaintiff  in  error.  W.  W.  Cooley  and 
W.  O'Brien,  for  defendant  in  error. 

CAMFBEIili,  J.  (after  stating  the  facts). 
One  of  the  errors  assigned  is  to  the  giving  by 
the  court  of  the  fourth  instruction,  which 
purports  to  state  the  law  of  contributory  neg- 
ligence. In  the  third  instruction  the  court 
had  defined  negligence  to  consist  in  "perform- 
ing some  act,  or  omitting  to  perform  some 
act,  which  an  ordinarily  prudent  and  careful 
man  would  not  perform  or  omit  to  perform, 
imder  all  the  circumstances  of  a  particular 
case."  In  Instruction  No.  4  the  jury  were 
told  that,  if  they  found  from  the  evidence 
tliat  the  Injuries  were  caused  through  the 
negligence  of  Thomas,  and  that  Thomas  stocd 
in  such  relation  to  the  defendant  as  that  his 
negligence  was  the  negligence  of  the  defend- 
ant, then  their  verdict  should  be  in  favor  of 
the  plaintiff,  unless  they  also  found  that  the 
plaintiff  committed  some  act  which  proxi- 
mately caused  the  injury,  and  but  for  which 
act  the  injiUT  would  not  have  occurred.  Tbla 
instruction  did  not  go  far  enough.  It  con- 
flicts, as  to  one  element,  with  the  preceding 
one,  and  we  do  not  find  that  it  was  elsewhere 
in  the  clmrge  clearly  sbpplemented  or  cor- 
rected. The  issue  was  squarely  raised,  and 
the  Jury  should  have  been  Instructed  that  an 
omission  by  the  plaintiff  to  perform  some  act 
whicli,  if  performed,  would  have  protected 
him  from  injury,  would  defeat  a  recovery  by 
the  plaintiff  just  as  much  as  if  the  latter  had 
committed  some  act  wliich  proximately  caus- 
ed the  injury,  and  but  for  which  It  woold 
not  have  occurred.  There  was  given  to  the 
Jury  an  instruction,  not  numbered,  wherein 
they  were,  in  substance,  told  that  if  the  mas- 
ter or  boss  orders  the  servant  into  a  situation 
of  danger,  and  commands  him  to  do  certain 
things,  and  he  obeys,  and  is  injured,  the  duty 
of  the  servant  being  ol>edlence,  the  law  wHI 
not  deny  a  servant  so  acting  in  obedience  to 
command  a  remedy  against  the  master  on  the 
ground  of  contributory  negligence;  "unless 
the  danger  was  so  glaring  that  no  prudent 
man  would  have  entered  Into  it;  •  •  •  and 
where  an  employ^  Is  suddenly  commanded 
by  his  employer  to  do  a  particular  act,  and 
exhorted  to  diligence  therein,  he  cannot  be 
required  to  exercise  the  same  degree  of  care 
in  guarding  against  accidents  as  when  he  has 
more  abundant  time  for  observation  and  re- 
flection." There  was  no  evidence  before  the 
jury  which  justified  the  giving  of  such  an  in- 
struction. It  is  altogether  Inapplicable  to 
the  facts  of  this  case,  and,  whether  right  or 
wrong,  if  given  when  the  facts  called  for  it. 
Its  only  effect  was  probably  to  confuse  the 
minds  of  the  Jury  or  mislead  them.  A  some- 
what similar  instruction,  where  the  same  was 
inapplicable  to  the  facts,  was  held  by  this 
court  In  BaUroad  Co.  t.  Uehe,  17  Cola  280. 
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29  Pmc  176,  tvejndlcial  error;  and  equally 
grave  waa  the  error  in  giving  the  instruction 
In  tbla  case. 

In  blB  complaint,  by  alleging  that  he  pro- 
tested against  Thomas'  engaging  in  the  work 
which  it  was  a  part  of  his  own  duty  to  per- 
form, plalntifl  seeks  to  tiring  his  case  within 
the  rule  announced  in  Shearman  &  Redfleld 
on  Negligence  (4th  Ed.)  in  the  last  sentence 
of  section  233.  This  naturally  brings  us  to  an 
examination  of  the  contention  of  the  plaintift 
In  error  that  for  the  act  of  Thomas— assum- 
ing It  was  negligence  that  caused  the  injury— 
the  defendant  Is  not  liable.  The  discussion 
of  this  point,  and  its  determination,  will  dis- 
pose of  many  of  the  errors  assigned,  not  only 
as  to  the  ruling  of  the  court  upon  the  motion 
for  nonsnit,  but  as  to  a  number  of  the  in- 
structions, and  as  to  the  sufKclency  of  the 
evidence.  While  the  complaint  brings  the 
case  within  the  rule  announced,  the  evidence 
does  not  support  the  allegations  of  the  plead- 
ing. As  has  already  been  said,  the  plalndfC 
did  not  protest  or  object  to  the  further  sink- 
ing of  the  bole  by  Thomas,  and  It  was  con- 
ceded that  Thomas  was  a  competent  miner. 
PlalntifC  merely  objected  to  doing  so  himself. 
He  anticipated  no  danga  therefrom,  and  was 
actuated  by  no  fear  of  Its  result  The  Injury 
was  caused,  not  as  the  result  of  an  act  done 
by  plaintiff  in  obedience  to  orders,  but  by  the 
negligent  doing  by  Thomas  of  a  proper  act, 
admittedly  within  the  line  of  duty  of  the 
plalntiir,  and  occasioned  by  the  refusal  of  the 
latter  to  obey  orders.  To  reconcile  the  con- 
flicting decisions  upon  the  liability  of  a  mas- 
ter to  a  servant  injured  by  the  negligence  of 
another  servant  would  be  a  task,  not  only  be- 
yond the  power  of  this  court  satisfactorily  to 
perform,  but  one  which,  in  the  inextricable 
confusion  resulting  from  the  various  authori- 
ties, it  would  be  well-nigh  Impossible,  as  we 
think,  and  as  has  been  often  said  by  eminent 
authorities,  for  any  court  to  accomplish.  The 
so-called  EMgllsh  rule,  adopted  in  Massachu- 
setts, New  York,  Maine,  Pennsylvania;  Indi- 
ana, Wisconsin,  and  some  other  states,  if  ap- 
plied to  the  facts  of  this  case,  would  exempt 
the  defendant  from  liability,  because,  under 
such  rule,  Thomas  would  be  merely  a  fellow 
servant  of  the  plainttft.  Under  the  so-called 
American  rule,  which  Is  the  one  adopted  In 
this  state,  and  declared  in  Ohio,  Connecticnt, 
Virginia,  Kentucky,  Missouri,  Illinois,  Ne- 
Vraska,  Kansas,  California,  and  other  states, 
Thomas  woald  be  considered  a  vice  principal 
of  the  master,  for  whose  negligence,  within 
the  scope  of  his  employment,  the  master 
would  be  liable. 

The  authors  of  Shearman  &  Redfleld  on 
Negligence,  who  are  strong  advocates  of  the 
American  rule,  at  section  233  of  the  fourth 
edition  of  their  work,  say:  "There  are  certain 
principles  affecting  the  liability  of  a  master 
which  are  equally  applicable  whether  the 
American  or  English  rule  is  adopted,  and 
whether  the  agent,  for  whose  negligence  he 
is  responsible  to  servants,  Is  called  a  man- 


ager or  a  vice  principal.  In  either  case  the 
master  Is  responsible  for  all  the  acts  or  de- 
faults of  the  agents  In  his  capacity  as  a  man- 
ager, or  "vice  principal,'  and  for  no  othei». 
On  the  one  hand,  the  master  Is  responsible, 
not  only  for  the  negligence  of  such  an  agent 
in  selecting  servants,  selecting  or  Inspecting 
materials.  Implements,  etc.,  and  giving  orders 
which  the  servants  are  bound  to  obey, 
•  •  •  but  in  short  for  every  act  which  he 
does  that  would  naturally  fall  within  the 
province  of  a  master  personally  conducting 
the  business,  and  for  every  omission  of  an  act 
which  it  would  have  been  the  duty  of  the 
master,  if  personally  present,  to  do.  On  the 
other  hand,  the  master  is  not  responsible  for 
the  negligence  of  such  an  agent  in  the  per- 
formance of  acts  which  are  in  no  sense  part 
of  a  master's  work,  and  are  precisely  upon  a 
level  with  the  work  of  the  other  servants. 
When  the  manager  or  vice  principal  under- 
takes work  In  simple  co-operation  with  other 
.  servants,  and  upon  precisely  the  same  foot- 
ing with  them,  he  becomes,  for  the  time  be- 
ing, a  mere  fellow  servant  with  them,  acting 
as  such.  Thus,  for  example,  a  conductor, 
while  acting  as  such,  in  starting  or  delaying 
the  train,  in  warning  or  failing  to  warn  the 
other  train  hands,  or  in  any  other  respect  per- 
forming the  usual  duties  of  a  conductor,  is 
not,  under  the  American  rale,  a  fellow  serv- 
ant with  a  brakeman  on  the  same  train.  But 
when  he  offers  to  assist  the  brakeman  in 
handling  his  brakes  or  in  coupling  cars,  he 
acts  only  as  a  fellow  servant;  such  work  be- 
ing no  part  of  the  duty  of  a  conductor,  as 
such.  Jf,  in  tueh  a  eau,  the  inferior  lervant 
thould  diitinctly  otjeet,  homntr  guardedly,  to  the 
riek  iiMotced  in  tueh  attistanee,  the  eomrnon  mat- 
ter thotM  be  held  liable,  in  eate  the  tuperior  lert- 
ant  intieted  on  taking  part  in  the  toork,  tinee  Air 
tupenor  authority  uould  enable  him  to  overrule 
the  objection,  and  lh«  inferior  tervant  eould  not  be 
expected  to  pertiet  in  it. " 

It  Is  upon  that  portion  of  the  foregoing  sec- 
tion italicized  by  us  that  plaintifT  rests  his 
case.  We  do  not  And  that  any  of  the  au- 
thorities cited  contain  this  statement,  and 
evidently  it  is  a  principle  formulated  by  the 
authors,  which.  In  their  Judgment,  is  within 
the  reasoning  of  the  courts.  With  the  fur- 
ther qualiflcatlon,  probably  implied,  that  such 
objection  of  the  servant  shall  be  a  reasonable 
one,  we  think  the  doctrine  sound.  Testing 
the  case  at  bar  by  this  rule.  It  clearly  Is  out- 
side its  provisions,  for  there  was  no  objec- 
tion at  all  b;  the  plaintiff  to  the  participa- 
tion In  the  work  by  Thomas;  so,  as  to  this 
phase  of  the  case,  the  liability  of  the  master 
depends  upon  whether  or  not  he  Is  to  be 
held  liable  for  acts  of  his  vice  principal  on 
a  level  with  the  acts  of  a  colaborer.  As- 
suming that  Thomas  war  a  rice  principal  of 
the  defendant,  and  that  the  Jury  were  war- 
ranted In  so  finding  under  proper  instruct 
tlons  of  the  court,— which,  under  the  de- 
cisions In  Railroad  Co.  v.  Discoll,  12  Colo; 
520,  21  Pac.  708,  and  Railway  Co.  ▼.  O'Briei^ 
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16  Colo.  219,  27  Pac.  701,  and  Lantry  v.  SU- 
verman,  1  Colo.  App.  404,  29  Pac.  180,  would 
be  Justifiable,— and  fnrtbo:  assuming  that 
hla  negligence  caused  the  Injury,  the  ques- 
tion again  is,  can  the  defendant  be  held  lia- 
ble? If  the  rule  as  laid  down  by  Shearman 
&  Redfield,  supra,  to  to  be  followed,  It  ex- 
empts the  master  from  liability.  To  the 
same  effect,  also.  Is  RaUroad  Co.  v.  May,  106 
111.  288,  wherein  the  court  uses  this  language: 
"If  the  negligence  complained  of  [that  is, 
the  negligence  of  the  vice  principal]  consists 
of  some  act  done  or  omitted  by  one  having 
such  authority,  which  relates  to  his  duties  as 
a  co-laborer  with  those  under  his  control, 
and  which  might  Just  as  readily  have  hap- 
pened with  one  of  them  having  no  such  au- 
thority, the  common  master  will  not  be  lia- 
ble. For  Instance,  If  the  section  boss  of  a 
railway  company,  while  working  with  his 
squad  of  men  on  the  company's  road,  should 
negligently  strike  or  otherwise  injure  one  of 
them,  causing  his  death,  the  company  would 
not  be  liatde;  but  when  the  negligent  act 
complained  of  arises  out  of  and  is  the  direct 
result  of  the  exercise  of  the  authority  con- 
ferred upon  him  by  the  master  over  his  co- 
laborers,  the  master  will  be  liable.  In  such 
case  he  Is  not  the  fellow  servant  of  those  un- 
der his  charge,  with  respect  to  the  exercise 
of  such  power,  for  no  one  but  himself,  in  the 
case  supposed,  la  clothed  with  authority  to 
command  the  others."  The  court  further 
said:  "It  is  believed,  moreover,  that  the  test 
here  suggested,  and  recognized  in  many  of 
the  cases,  will  reconcile  many  of  the  appar- 
ently conflicting  decisions  of  the  courts  of 
this  country  which  have  declined  to  follow 
the  English  rule  on  tUs  subject;  and  the 
principle,  though  not  formally  announced  here- 
tofore, is  the  logical  result  of  our  own  adju- 
dications." Faoter  v.  Clark,  15  111.  App. 
470;  Wood,  Mast  &  S.  (2d  Ed.)  $  438.  See. 
also,  Crispin  v.  Babbitt,  81  N.  Y.  516,  where- 
in the  court  says  that  the  law  as  applicable 
to  a  case  of  this  kind  should  be  given  to  the 
effect  that  in  any  acts  or  duties  performed 
by  a  vice  principal  other  than  those  properly 
pertaining  to  the  duty  which  the  master  owes 
to  his  servants  in  and  about  the  defendant's 
work  or  business  at  said  works,  he  to  not 
to  l>e  regarded  as  the  defendant's  representa- 
tive, but  as  an  employfi  or  servant  of  de- 
fendant's, and  a  fellow  servant  of  the  plain- 
tiff. See,  also,  McCosker  t.  RaUroad  Co., 
84  N.  Y.  77,  In  which  the  «ourt  says:  "The 
yard  master,  through  whose  negligence  the 
injury  occurred,  must  be  deemed  to  have 
been  a  fellow  servant  of  the  deceased  as  to 
all  acts  done  within  the  range  of  the  common 
employment,  except  such  as  were  done  in 
the  performance  of  some  duty  which  the 
master  owed  to  his  servants."  Hussey  v. 
Oogcr  (N.  Y.  App.)  20  N.  E.  .558. 

There  are,  however,  decisions  to  the  con- 
trary, and  which  would  bold  the  master  lia- 
ble for  any  acta  done  by  the  vice  principal, 
whether  they  were  such  as  relate  generally 


to  the  duties  which  the  master  owes  to  his 
servants,  or  whether  the  acts  be  m««ly  on  a 
level  with  those  of  a  fellow  servant  These 
cases  are:  Sweeney  v.  Railway  Co.  (Tex. 
Sup.)  19  S.  W.  655;  Stone  Co.  ▼.  Kraft,  31 
Ohio  St  287;  Gormly  v.  Iron  Works,  61  Mo. 
492.  The  better  rule,  as  we  extract  It  from 
the  best-reasoned  cases,  to  that  for  the  acts 
of  the  vice  principal,  done  within  the  scope 
of  his  employment,  and  such  as  properly  de- 
volve upon  the  master  in  his  general  duty  to 
bis  servants,  the  master  is  liable;  while  for 
all  such  acts  as  relate  to  the  common  em- 
ployment, and  are  on  a  level  with  the  acts 
of  the  fellow  laborer, — except  such  acts  done 
by  the  vice  principal  against  the  reasonable 
objection  of  the  Injured  servant,— the  master 
to  not  responsible.  In  other  words,  the  test 
of  liability  is  the  character  of  the  act,  rather 
than  the  relative  rank  of  the  servants.  Test- 
ed by  thto  rule,  the  instructions  of  the  court 
Nos.  2,  5,  and  6  are  wrong,  and,  although  in 
No.  18  was  correctly  given  the  test  for  deter- 
mining the  general  relation  of  Thomas  to  de- 
fendant, yet.  In  so  far  as  it  may  be  consid- 
ered as  stating  the  true  test  for  determining 
the  liability  of  defendant  for  the  particular 
act  of  Thomas  that  caused  the  injury,  it  con- 
flicts with  Noa.  2,  6,  and  6  upon  this  i^ase 
of  the  case,  and  with  the  rule  we  herein  toy 
down.  The  court  should  have  given  to  the 
Jury  those  Instructions  asked  by  defendant 
and  refused,  which  embody  thto  rule.  This 
rule  to  not  inconsistent  with  the  doctrine  of 
the  Dlscoll  and  other  (Colorado  cases,  supra, 
but  it  is  in  harmony  therewith,  and  the  logic- 
al result  of  those  adjudications. 

The  tost  point  made,  though  not  necessary 
to  be  decided,  is  that  the  verdict  for  $37,500 
was  the  result  of  passion  and  prejudice  upon 
the  part  of  the  Jury,  which,  in  a  degree,  was 
the  result  of  the  rule  for  the  measure  of 
damages  given  them  by  the  court  In  a  case 
of  thto  kind,  the  true  rule,  however  ex- 
pressed, to  that  the  Jury  should,  in  the  exer- 
cise of  a  reasMiable  and  sound  Judgment, 
give  to  the  plaintiff  reasonable  compensation, 
and  no  more,  for  the  consequences  of  the  in- 
juries; and  necessarily  the  amount  is  largely 
discretionary  with  the  Jury.  It  to  true,  we 
do  not  find  that  the  Instruction  seriously 
vlototes  any  well-established  principle,  but 
we  think  that,  under  the  circumstances  of 
the  case,  the  court  should  more  clearly  hav% 
laid  down  the  rule  to  the  Jury  based  on  such 
compensation,  and  that  no  attempt  should  be 
made  to  ascertain  and  render  a  money  equiv- 
alent for  the  priceless  sense  of  eyesight, 
which  the  Jury  may  have  supposed  they 
might  do  by  the  use  of  the  words  "pecuniari- 
ly compensate  him  for  such  Injariea."  While 
we  would  not  be  disposed  to  reverse  this 
case  loecause  of  any  vice  In  this  particular 
instruction,— espectolly  as  the  defendant  ten- 
dered no  Instruction  upon  this  branch  of  the 
case,— still  we  think  that,  were  there  no  oth- 
er error  in  the  case,  we  could  not  sustain  the 
verdict   here,  because  by  comparison   with 
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yerdlcts  of  Juries  In  many  otber  caaea  of  like 
natnre  It  Is  not  only  mneh  larger  than  any 
tbat  has  been  called  to  oar  attention,  bat  the 
«ntlre  record  satlfiflee  ub,  considering  the  na- 
ture of  the  Instmctlons  given,  that  the  Jury 
were  Inflnenced  by  passion  or  prejndlce,  or 
by  some  motive  other  than  the  desire  to  give 
to  the  plaintiff  merely  a  reasonable  compen- 
sation. It  Is  no  answer  to  this  to  say  that  no 
man  wonid  be  wining  to  lose  his  eyesight  for 
the  amount  of  the  verdict  rendered  In  this 
«aae,  because  that  Is  no  proper  criterion  for 
the  measure  of  damages  in  a  case  of  this 
sort,  and  all  the  money  In  the  world.  If  of- 
fered, would  be  no  Inducement  to  a  sane  per- 
son to  part  voluntarily  with  this  "priceless 
gift  to  man.'  An  Instructive  case.  In  har- 
mony with  oar  view,  wherein  a  large  num- 
ber of  anthoritles  are  reviewed,  Is  Railroad 
Oo.   ▼.  Fox,  11  Bush,  495. 

Distressing  and  painful  as  were  the  plain- 
tiff's injuries,  and  attended  by  consequences 
so  permanently  disastrous  to  him,  their  sim- 
ple recital  before  the  Jury  unavoidably  arous- 
ed the  sentiment  of  pity  that  every  man  pos- 
sesses, and  strongly  appealed  to  their  kind- 
ly nature.  It  therefore  behooves  the  trial 
court  In  such  a  case  to  keep  within  proper 
bounds  the  deliberations  of  the  Jury.  How- 
ever much  we  ore  compelled  to  sympathize 
with  the  plaintiff  In  his  sore  distress,  we 
would  be  recreant  to  our  sense  of  duty  were 
we  to  shrink  from  expressing  our  disap- 
proval of  the  excessive  verdict  returned  In 
this  case.  For  the  foregoing  reasons  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed for  farther  proceedings  In  conformity 
witli  this  opinion.     Reversed. 


JEROMB  V.  CARBONATB  NAT.  BANK  OF 

LEADVILIiB. 
(Snpreme  Court  of  Colorado.     Dec.  16,  189&.) 

CNBSOOKDaD  Dbbo  — Lien  or  Attaohmbmx— No- 
nce—Pbiobitt  or  RlQHTB. 

1.  Under  Mills'  Ann.  St  §  446,  providing 
tliat  until  a  deed  is  recorded  no  rights  can  be 
acquired  under  it  as  against  snbsequent  "bona 
fide"  purchasers  and  "incumbrancers"  without 
notice  thereof  by  mortgage,  judgment,  or  "other- 
wise," a  grantee  of  land,  who  fails  to  record  his 
deed  till  after  the  land  has  bera  dnly  attached 
by  a  creditor  of  the  grantor,  who  has  no  notice 
of  the  deed,  takes  the  land  snbject  to  the  at- 
tachment lien. 

2.Undei  Mills'  Ann.  St  i  446,  providing 
that  until  recorded  a  grantee  can  acquire  no 
rights  under  hla  deed  as  against  subsequent  par- 
chasers  without  notice  thereof,  the  assessment 
of  taxes  on  land  claimed  under  an  unrecorded 
deed  to  and  payment  thereof  by  the  grantee 
when  not  in  actual  possession,  and  occasional 
improvements  to  the  land  by  him,  will  not 
charge  a  subsequent  purchaser  with  notice  of 
the  deed,  where,  with  consent  of  the  grantee, 
the  grantor  lias  exercised  concurrent  acts  of 
ownership. 

Appeal  from  district  court,  Arapahoe  coun- 
ty- 
Action  by  Jobs  Ii.  Jerome  against  the  Car- 
bonate National  Bank  of  Leadvllle  to  quiet 


title.    Prom  a  Judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

This  is  an  action  brought  by  Jerome  against 
the  Carbonate  National  Bank  to  quiet  title 
to  real  estate.  On  the  11th  day  of  July, 
1893,  Richard  Cllne  was  the  record  owner  of 
certain  lots  in  Bohn's  subdivision  of  the  city 
of  Denver,  In  Arapahoe  county,  Colo.  Upon 
that  day  the  appellee  bank  began  suit  In  the 
district  court  of  Lake  county  against  said 
Richard  Cllne  upon  an  overdue  promissory 
note,  and  In  aid  thereof  sued  out  a  writ  of  at- 
tachment, which,  on  the  same  day,  it  caused 
to  be  levied  upon  these  lots.  On  the  18th  day 
of  March,  1890,  Cline  had  given  to  the  appe- 
lant, Jerome,  a  warranty  deed  for  the  same 
property,  which,  for  more  than  three  years 
thereafter,  was  not  recorded  with  the  coun- 
ty clerk  and  recorder  of  Arapahoe  county, 
and  was  not  recorded  until  July  12,  1893,— 
one  day  after  the  levy  of  the  writ  of  attach- 
ment. This  deed  from  Cllne  to  Jerome,  it 
seems,  was  executed  In  pursuance  of  a  con- 
tract entered  Into  between  them  In  the  year 
1889;  and  it  Is  alleged  in  the  complaint  that 
Jerome  at  once  entered  upon  the  premises 
under  such  contract  of  sale,  and  thereafter 
has  continuously  been  In  possession  up  to  and 
until  after  the  levy  of  the  writ  of  attach- 
ment. The  acts  of  possession  relied  upon 
are  as  follows:  In  January,  1889,  when  the 
appellant  contracted  to  buy  the  land.  It  was 
Inclosed  by  a  fence,  was  occupied  by  tenants 
of  the  former  owner,  and  was  used  for  mar- 
ket gardening.  After  the  appellant  got  the 
option  to  purchase  the  property,  he  secured 
a  relinquishment  of  the  leases  of  the  ten- 
ants, removed  the  fences  from  the  land,  and, 
with  the  owners  of  contiguous  tracts,  platted 
the  same  Into  lots  and  blocks,  marking  out 
the  streets  and  alleys.  Some  parts  of  the 
land  were  hilly  and  rough,  some  low,  and  in 
September  and  October  of  1889  Jerome  em- 
ployed a  contractor,  who,  with  15  or  20 
teams,  graded  and  leveled  the  surface  of  the 
lands,  In  places  cutting  It  down  from  5  to 
8  feet,  and  removed  from  8,000  to  10,000 
yards  of  earth  from  one  portion  of  the  prem- 
ises to  another;  all  at  the  cost  of  abovt  $1,- 
GOO.  Thereafter,  and  before  the  levy  of  the 
writ  of  attachment,  the  new  streets  and  al- 
leys were  again  marked  out,  roimdlng  the 
surface,  plowing  out  gutters,  and  marking 
out  the  alleys.  Some  of  these  things  were 
done  before,  some  after,  Jerome  secured  his 
deed,  but  all  after  his  option  to  buy.  At  va- 
rious times  appellant  went  upon  the  premises, 
alone  and  In  company  with  others  to  whom 
he  was  attempting  to  sell  the  land.  The 
property  was  assessed  In  his  name  from  1889 
to  the  present  time,  and  during  such  time  he 
paid  the  taxes  thereon.  The  appellant  co- 
operated with  owners  of  adjacent  lands  In 
constructing  an  electric  road  passing  through 
the  property,  and  In  subscribing  for  a  school- 
house  on  adjacent  property,  and  the  erection 
of  a  church  on  the  same  ground;  and  Joined 
contiguous    owners    In    grading    Mississippi 
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Street  and  University  avenue^  which  adjoined 
tbe  land  in  controversy.  The  land  has  re- 
mained vacant  and  nnimproved  since  its  con- 
version by  the  appellant  from  farm  lands  into 
suburban  lots.  It  appears  also  from  the  evi- 
dence that  whenever  any  of  the  lots  were 
sold  by  the  appellant— some  being  sold  be- 
fore, some  after,  Cline  delivered  his  deed  to 
appellant— deeds  therefor  were  given  by  Rich- 
ard Cllne,  the  record  owner;  and  when  there 
were  deferred  payments  on  the  purchase 
price,  notes  were  given  to  Richard  Cllne, 
as  payee,  and  trust  deeds  to  secure  the  pay- 
ment of  the  same  were  given  to  John  L. 
Jerome,  as  trustee,  for  the  use  and  benefit  of 
Richard  Cline,  and  tbe  same  duly  recorded. 
Mr.  Jerome  testifies  that  these  deeds  by  Cllne 
to  the  purchasers  were  given  at  his  request 
and  for  his  (Jerome's)  own  convenience,  the 
title  meanwhile  standing  upon  the  records  in 
the  name  of  Cllne.  Other  property,  than  that 
In  controversy  was  levied  upon  under  the 
writ  of  attachment.  This  attachment  was 
sustained,  and  Judgment  rendered  against' 
Cllne  in  favor  of  the  bank  for  the  amount  of 
the  daim,  and  special  execution  for  the  sale 
of  tbe  attached  property  ordered.  At  the 
time  of  the  trial  there  was  no  testimony  that 
the  Judgment  recovered  by  the  bank  against 
Cllne  was  unsatisfied.  The  bank  had  no  ac- 
tual knowledge  of  the  existence  of  this  unre- 
corded deed,  or  of  plaintiff's  claim  of  owner- 
ship, unless  it  was  constructively  charged 
with  notice  thereof  by  reason  of  the  alleged 
acts  of  ownership  asserted  by  Jerome,  and 
such  as  tbe  alleged  acts  of  possession  on  his 
part  might  furnish.  From  the  Judgment  of 
the  lower  court  in  favor  of  the  bank  Jerome 
has  brought  his  appeal  to  this  court. 

Thomas  H.  Hood,  for  appellant.  Charles 
Oaveadw,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
The  contest  here  is  between  one  who  claims 
under  the  lien  of  an  attachment  levy  and  one 
who  claims  under  a  prior,  but  unrecorded, 
deed.  The  determination  of  these  rights  de- 
pends upon  the  meaning  of  the  following 
secti<Ai  of  our  statute:  "All  deeds,  convey- 
ances, agreements  In  writing  of,  or  affecting 
title  to  real  estate  or  any  interest  therein, 
and  powers  of  attorney  for  the  conveyance 
of  any  real  estate  or  any  interest  therein, 
may  be  recorded  in  the  office  of  the  recorder 
of  the  county  wherein  such  real  estate  is  sit- 
uate, and  from  and  after  tbe  filing  thereof  for 
record  in  such  oflice  and  not  before,  such 
deeds,  bonds,  and  agreements  in  writing  shall 
take  effect  as  to  subsequent  bona  fide  pur- 
chasers and  incumbrancers  by  mortgage, 
Judgment  or  otherwise  not  having  notice 
thereof."  1  Mills'  Ann.  St.  t  446.  What- 
ever tbe  law  may  be  in  other  Jurisdictions, 
it  Is  settled  in  this  state  that  one  who  takes 
property  in  payment  or  security  of  a  pre- 
existing debt  Is  to  be  regarded  as  a  purchas- 
er for  a  valuable  consideration.     Knox   v. 


McFarran,  4  Colo.  586.  In  the  same  case,  in 
6  Colo.  217.  it  was  held  that  an  unrecorded 
deed  will  not  take  effect  against  a  subse- 
quent purchaser  without  notice.  It  is  also 
settled  that  one  who  takes  a  deed  of  land  be- 
fore a  Judgment  is  recovered  against  its  own- 
er, but  fails  to  record  his  deed  until  after  a 
sherifT's  sale  of  the  same  land  is  made  un- 
der such  Judgment,  and  until  after  the  re- 
cording of  the  sheriff's  certificate  of  sale, 
holds  subject  to  the  rights  of  the  purchaser 
at  the  sale  without  notice  of  the  prior  deed, 
—such  purchaser  being  tbe  Judgment  creditor, 
the  amount  of  whose  bid  Is  credited  on  the 
Judgment,— although  the  sheriff's  deed  is  re- 
corded after  the  recording  of  the  prior  deed 
of  the  owner.  McMurtrie  v.  Rlddell,  9  Colo. 
497,  13  Pac.  181.  It  is  said,  however,  that 
the  doctrine  of  these  cases  Is  against  the 
weight  of  authority  in  this  country,  and  for 
this  reason  we  are  asked  not  to  extend  such 
doctrine  by  logically  applying  it  to  the  facts 
of  a  case  the  same  in  principle,  but  to  restrict 
it  to  such  cases  only  as  are  exactly  similar 
in  their  facts.  Applying  this  test,  we  are 
told  that  the  case  at  bar  presents  a  state  of 
facts  different  from  that  of  either  of  the  cases 
above  cited.  There  the  statute  was  interpre- 
ted so  as  to  protect  bona  fide  purchasers, 
who  were  also  Judgment  creditors;  while  in 
the  case  at  bar  tbe  one  invoking  the  aid  of 
the  statute  is  but  an  attaching  creditor, 
whose  rank  is  inferior  to  that  of  a  Judgment 
creditor.  But  we  think  the  necessary  and 
logical  result  of  tbe  doctrine  announced 
makes  tbe  rights  of  the  appellee  here  su- 
perior to  those  of  the  appellant  for  the  fol- 
lowing reason:  An  attaching  creditor  belongs 
to  that  class  of  lienors  described  in  the  stat- 
ute as  Incumbrancers  "otherwise"  than  by 
mortgage  or  Judgment.  If  we  agree  with  ap- 
pellant that  under  the  rule  noscltur  a  sociis 
such  incumbrancers  must  be  of  the  same 
general  class  as  those  by  Judgment  or  mort- 
gage, the  application  of  this  rule  will  not  ex- 
clude an  attaching  creditor.  The  levy  of 
the  writ  certainly  constitutes  some  kind  of 
an  Incumbrance  upon  the  property,  and  by 
the  statute  the  property  so  levied  upon  is  to 
be  preserved  during  tbe  pendency  of  the  suit 
to  answer,  and  to  be  applied  to  the  satisfac- 
tion of  whatever  Judgment  may  be  recovered, 
and  can  be  destroyed  only  by  dissolution  of 
the  attachment  or  failure  to  recover  Judg- 
ment. Code  1887,  t  108;  Drake,  Attachm. 
(7th  Ed.)  S  224  et  seq.  This  incumbrance  is 
of  the  same  general  class  as  an  Incumbrance 
by  Judgment,  and,  while  the  inchoate  rights 
of  the  former  may  not  possess  the  same  qual- 
ities, or  be  attended  with  the  same  results, 
as  the  latter,  they  are  the  same  in  Idnd,  and 
differ.  If  at  all,  only  in  degree,  and  become 
exactly  the  same  by  the  subsequent  recov- 
ery of  a  Judgment,  when  the  lien  of  the  at- 
tachment becomes  merged  in  tbe  Judgment, 
saving  to  tbe  latter  the  priority  of  the  for- 
mer. It  follows  that  the  rights  of  an  at- 
tachbig  creditor,   under  this  statute,   stand 
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upon  the  same  basiB  aa  those  of  a  Judgment 
creditor;  and,  the  hitter  being  clearly  with- 
in the  purview  of  the  statute,  so,  also,  are 
the  former.  • 

Unless,  therefore,  the  appellee  had  notice 
of  appellant's  dalm  of  ownership,  or  what. 
was  equivalent  to  notice,  the  rights  of  the 
bank  are  superior.  With  respect  to  the  char- 
acter of  possession  which  operates  as  notice 
of  the  lights  of  one  claiming  thereunder,  it 
Ib  said  that  "neither  actual  occupation,  cul- 
tivation, or  residence  are  necessary  to  consti- 
tute actual  possession,  when  the  property  is 
so  situated  as  not  to  admit  of  any  perma- 
nent useful  improvement,  and  the  cbntinued 
claim  of  the  party  has  been  evidenced  by  pub- 
lic acts  of  ownership,  such  as  he  would  exer- 
cise over  property  which  he  claimed  in  his 
own  light,  and  would  not  exercise  over  prop- 
erty which  he  did  not  claim."  Ewing  v. 
Burnet,  11  Pet  41;  Simmons  Creek  Coal  Co. 
V.  Doran,  142  U.  S.  417-442,  12  Sup.  Ct.  239. 
"It  Is  a  familiar  principle  of  equity  Jurla- 
prudence  that,  if  one  olitains  a  conveyance 
of  property,  with  notice  of  an  equity  in  rela- 
tion thereto  binding  upon  his  grantor,  be  will 
also  be  bound."  Only  Innocent  purchasers 
without  notice  are  protected.  Actual  notice, 
however,  is  not  essential.  If  the  subsequent 
purchaser  "has  knowledge  of  such  facts  as 
ought  to  put  a  prudent  man  upon  Inquiry  as 
to  the  title,  he  is  chargeable  with  notice  of 
all  facts  pertaining  thereto  to  which  diligent 
inquiry  and  investigation  would  have  led 
him."  If  reliance  is  had  upon  possession,  it 
must  be  visible  and  exclusive  and  continuous, 
and  not  temporary  or  occasional.  It  may  be 
evidenced,  however,  by  any  acts  which  clear- 
ly show  an  appropriation  of  the  property  to 
the  use  of  a  person  claiming  the  same.  Ma- 
son V.  Mullahy,  145  lU.  383,  34  N.  B.  38.  It 
has  also  been  said  that  this  possession  must 
be  inconsistent  with  the  title  of  the  apparent 
owner  by  the  record.  Brown  v.  Volkenlng, 
64  N.  T.  7&  The  purchaser  is  also  held  af- 
fected with  notice  of  all  that  is  patent  on  an 
examination  of  the  premises  he  Is  about  to 
buy,  and  Is  charged  with  whatever  facts  are 
in  existence  as  to  possession,  and  cannot  be 
excused  if  his  lack  of  knowledge  Is  due  to 
the  fact  that  he  made  no  examination.  Hatch 
V.  Bigelow,  39  lU.  547. 

There  is  no  claim  that  this  property  was  in 
the  actual  possession  of  the  appellant  at  the 
time  of  the  levy  of  the  writ  of  attachment. 
The  assessment  of  the  land  to  Jerome,  his 
payment  of  taxes,  and  his  Improving  the 
land  from  time  to  time,  are  strong  evidence 
of  his  claim  of  right  to  the  property,  and  if 
he  had  continued  payment  of  taxes  for  the 
statatory  length  of  time  his  absolute  right  to 
the  property  as  against  all  persons  might 
have  accrued;  and  If  these  different  things 
had  been  bron^t  to  the  knowledge  or  atten- 
tion of  the  appellee  they  would  have  been 
sufficient  to  put  It  upon  Inquiry,  the  result 
of  which  would  probably  have  been  the  as- 
certainment by  the  bank  of  appellant's  claim 


tit  ownovhlp.  But  they  were  not  bronght  tr 
Its  attention,  and  otherwise  they  do  not  con- 
stitute such  acts  as  put  a  purchaser  upon  in- 
quiry. Ely  V.  Wilcox,  20  Wis.  523.  Be- 
sides, these  acts  were  not  Inconsistent  with 
the  rights  of  the  record  owner,  particularly 
as  the  latter,  with  Jerome's  knowledge  and 
consent,  exercised  concurrent  acts  of  owner- 
ship when  be  executed  deeds  to  those  who 
purchased  lots  from  Jerome.  An  examina- 
tion of  the  premises  by  the  bank,  which  it  was 
its  duty  to  make,  would  have  disclosed  noth- 
ing at  all  inconsistent  with  the  ownership 
of  the  property  by  the  one  in  whose  name  on 
the  records  the  title  stood;  nor  was  there 
anything  to  lead  the  most  careful  person  to 
suspect  that  Jerome,  or  any  one  else  than 
Cline,  asserted  any  claim  to  the  ownership. 
The  point  Is  made  that,  as  the  appellee  fail- 
ed, upon  the  trial,  to  show  an  unsatisfied 
Judgment,  there  should  be  a  reversal  But 
the  allegation  In  the  amended  answer  that 
the  Judgment  against  Cline  was  unsatisfied 
was  not  denied  in  the  replication;  hence  no 
testimony  of  witnesses  was  necessary  to  es- 
tablish the  fact  thus  admitted.  It  foUows 
that,  the  appellee  not  having  notice  of  any 
rights  to  this  property  asserted  by  the  ap- 
pellant, the  Judgment  of  the  court  below 
should  be  affirmed  for  the  reasons  given. 
Affirmed. 


AMERICAN  NAT.  BANK  OP  LBADVILLB 
V.  JEROME. 

(Supreme  Court  of  Colorado.     Dee.  16,  188K.) 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  John  L.  Jerome  against  the  Ameri- 
can National  Bank  of  Leadvilie.  Judgment 
for  plaintiff,  and  defendant  appeals.     Reversed. 

John  A.  Evring  and  F.  L.  Sherwin,  for  ap^ 
pellant.     Thomas  H.  Hood,  for  appellee. 

PER  CURIAM.  The  legal  qneBtion  involved 
in  this  case  is  the  same  as  in  Jerome  v.  Bank 
(decided  at  this  term)  43  Pac.  215,  although  the 
evidence  as  to  the  possession  of  Jerome  is  in 
some  particulars  even  less  complete  than  in  that 
case.  The  jndgment  below  in  the  Carbonate 
Bank  Case  was  against  Jerome,  while  in  the 
case  at  bar,  upon  substantially  the  same  facts, 
it  was  in  his  favor.  Onr  ruling  in  the  Carbon- 
ate Bank  Case,  supra,  is  decisive  of  the  appeal 
here,  and  in  accordance  therewith  the  judgment  ' 
of  the  district  court  in  this  case  should  be  re- 
versed, and  the  case  remanded  for  further  mo- 
ceedings  in  conformity  with  this  opinion.  Re- 
versed. 


FIRST  NAT.  BANK  OF  PUEBLO  T. 
KAVANAGH  et  al.i 

(Court  of  Appeals  of  Colorado.     Dec.  9,  1895.) 

HCBBAKD  ASD  WlFB— PbAUDCLENT  CoNTBTANCS. 

A  hnsband  has  the  right  to  transfer  prop- 
erty to  his  wife  in  payment  ot  a  debt  due  to 
her,  in  preference  to  paying  the  claims  of  his 
other  creditors. 

1  Rehearing  denied  January  13.  1896. 
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Aj^eal  frran  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  First  National  Bank  of  Pneb- 
lo  against  Boderlck  F.  Kavanagh  and  another 
to  set  asldp  a  transfer  of  property.  There 
was  a  judguent  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

Jerome  &  Hood  and  Ghas.  B.  Oast  for  ap- 
pellant   Felker  ft  Dayton,  for  appeDeea. 

BISSBLIi,  J.  No  matter  of  law  abont 
which  there  Is  any  dispute  Is  so  presented  by 
this  record  as  to  necessitate  either  analysis  or 
discussion.  According  to  our  view  of  the 
record,  a  very  brief  statement  of  the  general 
facts  which  form  the  history  of  the  case  will 
be  enough  to  Indicate  the  basis  of  our  Judg- 
ment, and  render  the  decision  intelligible. 

The  First  National  Bank  of  Pueblo  filed  its 
complaint  In  February,  1893,  to  set  aside  a 
certain  transfer  which  had  been  made  by 
Roderick  F.  Keranagh  to  Ella  T.,  his  wife. 
The  corporate  character  of  the  plaintiff  was 
stated.  The  pleading  recited  the  recovery  of 
two  Judgments  against  Roderick  for  a  little 
tnaee  than  $7,800,  in  September,  1892.  The 
source  of  the  bank's  title  is  not  stated,  though 
probably  this  is  wholly  unimportant.  In  the 
summer  of  1891,  Roderick  F.  Kavunagh, 
Henri  Vidal,  and  W.  P.  Lytle  were  the  own- 
ers of  a  restaurant  called  the  "Tortonl."  It 
seems  to  have  been  run  under  that  name  with- 
out any  formal  copartnership  sign,  and  to  be 
owned  by  the  parties  according  to  the  inter- 
ests which  they  respectively  purchased.  In 
July,  Roderick  Kavanagh  bought  Lytle  out, 
and  gave  him  the  two  notes  on  which  the 
bank  subsequently  recovered  Judgment.  We 
are  not  advised  as  to  bow  long  Lytle  held 
them,  nor  the  circumstances  which  attended 
their  transfer  to  the  bank.  It  Is  charged 
E^vanagh  remained  In  possession  of  his  en- 
tire Interest  from  that  time  forward  until  No- 
vember, 1891,  when  be  made  a  sale  or  trans- 
fer to  his  wife,  Bila,  without  any  considera- 
tion. It  Is  charged  the  transaction  lacked  the 
elements  of  good  faith,  was  colorable,  and 
made  with  the  Intent  to  defraud  creditors, 
and  that  thereby  Klla  T.  acquired  no  interest 
In  the  property.  The  contents  of  the  bill  need 
not  be  further  stated.  The  defendants  an- 
swered, and  asserted  the  good  faith  of  the 
transaction.  The  answer  was  deemed  insuffi- 
cient, and  the  defendants  amended  by  a  state- 
ment li:  detail  of  the  entire  history  of  the 
transaction  between  Roderick  and  Ella. 
From  this  answer  It  is  generally  gathered 
that  when  the  bill  of  sale  was  made  by  Rod- 
erick to  his  wife.  In  November,  1891,  she  had 
his  note  for  $8,500,  due  In  three  years,  with 
10  per  cent  Interest,  which  she  surrendered 
In  exchange  for  Roderick's  Interest  hi  the 
property.  The  defendants  likewise  offered 
evidence  tending  to  show  that,  long  prior  to 
this  time,  Mrs.  Kavanagh's  father  and  her 
husband  had  been  Interested  In  the  owner- 
ship of  certain  lands  in  El  Paso  county,  and 


had  certain  government  titles,  or  evidences  of 
title,  to  quite  a  body  of  land,  which  was  ulti- 
mately sold  to  a  stranger,  William  Gaw,  who 
paid  about  $10,000  for  It  These  parties  testi- 
fied to  the  arrangement  which  was  made  be- 
tween Turner,  the  father,  Roderick,  the  hus- 
band, and  Ella,  whereby  a  portion  of  It  was 
to  be  devoted  to  the  procurement  of  a  home 
for  Mrs.  Kavanagh  in  Denver.  The  e^ridence 
tended  to  show  the  purcliase  of  the  property 
on  California  street,  the  taking  of  the  title  In 
the  husband's  nume  for  purposes  of  conven- 
ience, as  was  stated,  and  the  ultimate  trans- 
fer of  that  property  to  Elitch,  who  was  the 
owner  of  the  restaurant  for  another  interest 
which  Roderick  held  In  It  at  the  time  he 
bought  from  Lytle.  What  has  been  stated 
will  Indicate  very  clearly  the  nature  of  the 
transaction,  the  character  of  the  defense,  and 
the  real  controversy  between  the  parties. 

In  cases  arising  between  creditors  of  the 
vendor  and  vendee  of  personal  property,  all 
agree  on  certain  general  principles  of  almost 
universal  applicability,  and  there  is  seldom 
much  disagreement  respecting  their  state- 
ment or  the  circumstances  which  both  per- 
mit and  require  their  enforcement  To  be  un- 
impeachable, the  transaction  must  be  char- 
acterized by  the  utmost  good  faith.  We  are 
not  concerned  with  the  refined  distinction^ 
drawn  In  those  cases  which  show  good  faith 
on  the  part  of  the  vendee,  and  the  want  of  It 
on  the  part  of  the  vendor,  wherein  It  is  nec- 
essary to  inquire  about  the  actual  or  pre- 
sumptive knowledge  which  the  vendee  may 
have  had  of  the  vendor's  purposes.  The  ne- 
cessity for  the  payment  of  a  consideration  is 
well  settled.  What  that  consideration  must 
be  varies  in  different  Jurisdictions.  With  us 
a  past  Indebtedness  is  as  good  as  the  pres- 
ent payment  of  value.  The  decisions  of  our 
own  state  thus  remove  what  In  some  forums 
Is  an  element  of  exceeding  difficulty.  No- 
body doubts  that  there  must  be  a  permanent 
change  of  possession  unless  there  be  some- 
thing in  the  case  to  take  it  out  of  the  opera- 
tion of  the  rule.  Possession  by  the  vendee ' 
must  not  only  attend  the  transfer,  but  must 
so  continue  as  to  manifest  and  substantiate 
an  actual  sale  made  In  good  faith,  as  contra- 
distinguished from  a  colorable  and  tempo- 
rary shifting  of  custody,  to  lend  countenance 
to  what  would  otherwise  be  manifestly 
fraudulent  as  against  a  complaining  creditor. 
These  various  positions  are  defined  by  the 
appellant  in  a  very  capable  and  perspicacious 
brief.  We  do  not  understand  the  appel- 
lees to  controvert  any  of  them.  To  apply  the 
word  a  little  Inaccurately,  or  at  least  to  di- 
vert it  from  its  customary  use,  the  appellees 
demur  to  the  argument  because  the  record 
contains  no  case  which  it  fits.  Before  we  can 
make  any  legitimate  use  of  these  principles 
in  the  solution  of  the  Inquiry,  is  there  error 
In  the  record?  because  the  court  erroneously 
applied  the  law  or  disregarded  It  In  the  deci- 
sion, we  must  first  ascertain  what  the  facts 
are.    The  first  error  charged  which  must  hQ 
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found  wltb  the  appellant  to  entitle  him  to  a 
liearicg  of  the  other  matters  1b:  "The  court 
erred  in  finding  the  Issues  herein  In  favor  of 
the  defendants."  Unless  we  accept  this  er- 
ror as  well  laid,  the  appellant  has  no  basis 
on  which  to  rest  his  discussion.  We  do  not 
feel  the  duty  pat  on  us  to  analyze,  sift,  and 
weigh  the  evidence,  and  state  onr  own  con- 
Tlctlona  concerning  its  sofficiency  to  support 
the  Judgment.  The  whole  case  rests  on  the 
proof  which  the  defendants  produced.  It 
may  rety  well  be  conceded  there  were  niany 
drcnmstanceB  In  the  case  which  would  ex- 
cite inquiry,  and  raise  some  suspicion  con- 
cerning the  absolute  good  faith  of  the  trans- 
action, as  testified  to  by  the  defendants. 
Wherever,  as  In  this  case,  the  dealings  are 
between  husband  and  wife,  whose  relations 
are  most  Intimate  and  confidential,  they  are 
ordinarily  bound,  whenever  a  transaction  be- 
tween them  to  Impeached  or  attacked,  to 
show  In  the  clearest  and  most  favorable  light 
an  honesty  of  purpose,  and  an  absence  of  all 
bitent  to  hinder  or  defraud  those  who  may 
be  the  creditors  of  the  husband  at  the  time 
of  the  transaction.  This  law  is  not  disputed. 
It  must  be  remembered,  however,  in  this 
case  the  plaintiff  offered  no  proof  to  Impeach 
the  transfer  other  than  what  appeared  In  the 
general  history  of  the  dealings  between  the 
husband  and  his  wife,  relying  on  these  facts 
and  the  inferences  which  might  be  drawn 
from  the  statements  of  the  defendants.  As 
we  understand  it,  parties  whether  they  be  hus- 
band and  wife,  or  whether  they  be  strangers, 
have  a  right  to  deal  with  their  property  as 
they  please,  and  a  cause  of  action  will  not 
arise  In  favor  of  a  creditor  unless  there  be 
something  to  show  the  thing  was  done  to  de- 
It«Qd  him  or  a  transferee.  Of  course,  It  Is 
tme  Lytle  was  a  creditor  of  Eavanagh  at 
the  time  of  this  transaction.  The  notes 
vhich  represented  Lytle's  claim  ultimately 
passed  Into  the  hands  of  the  banlc  But  the 
evidence  undoubtedly  tended  to  show  an  in- 
debtedness existing  as  between  Kavanagh 
and  his  wife,  which  was  represented  by  the 
note  which  she  held.  Doubtless,  as  between 
Lytle,  Mrs.  Kavanagh.  and  Kavanagh,  the 
hoKband,  had  the  controversy  been  between 
those  parties,  the  husband  would  have  had 
an  absolute  right  to  pay  his  wife  In  prefer- 
ence to  paying  the  other  creditor,  unless 
there  was  something  to  Impeach  the  trans- 
action other  than  what  this  record  shows. 
The  right  of  a  debtor  to  pay  one  creditor  in 
preference  to  another  is  always  conceded. 
The  only  qnestlon  is  whether  it  was  a  pay- 
ment, and  wbether  or  not  the  transaction 
was  colorable  or  in  good  faith.  If  Kavanagh 
was  Indebted  to  his  wife  in  the  sum  of  $8,500, 
and  they  had  so  settled  the  affairs  between 
them,  he  bad  a  right  to  pay  that  note  to  the 
exclasioa  of  his  other  creditors.  The  only 
<Ixie8tlon  Is,  did  the  transaction  amount  to  a 
payment  or  was  it  a  colorable  transfer?  As 
we  before  intimated,  we  do  not  feel  com- 
piled to  snpport  the  lodgment  of  the  court 


below  by  an  argument  based  on  the  evidence 
contained  In  the  record,  nor  do  we  feel  at 
all  constrained  to  express  our  opinion  con- 
cerning it  The  case  was  tried  to  the  court, 
who  saw  the  witnesses,  and  heard  the  evi- 
dence, and  he  found  the  facts  against  the 
bank.  Under  these  circumstances,  we  are 
quite  at  liberty  to  accept  his  Judgment  ae 
conclusive  on  inquiry;  and  we  find  nothing 
In  the  present  case  which  at  all  inclines  us 
to  depart  from  this  well-settled  practice  and 
thoroughly  established  rule. 

The  Judgment  of  the  court  was  In  favor 
of  the  defendants  on  the  evidence,  and,  when 
we  accept  that  conclusion  as  final,  there  is 
no  error  in  the  record  which  would  Justify 
a  reversal  of  the  Judgment  For  this  reason, 
this  Judgment  will  be  affirmed.    Affirmed. 


PAIyMBR  V.  BREED. 

(Supreme  Court  of  Arizona.     Jan.  21,  1896.) 

Dexubber — Bxcisseivs   Levy   or  Att^obmeiit — 

Plbadiso. 

1.  A  general  demnrrer  to  a  complaint  con- 
taining several  counts  on  the  f^roand  that  it 
fails  to  state  a  cause  of  action  will  be  overruled 
if  any  count  states  a  cause  of  action. 

2.  A  complaint  which  alleges  that  defend- 
ant caused  an  attachment  Issued  in  his  suit 
against  plaintiff  for  $702  to  be  levied  on  prop- 
erty of  plaintiff  worth  $6,500,  and  procured  the 
sum  of  |662,  due  plaintiff,  to  be  garnished,  and 
that  the  levies  tiere  made  wantonly,  and  with 
a  view  to  nppresv  and  injure  plaintiff,  and  did 
oppress  and  injare  him,  states  a  cause  of  ac- 
tion. 

Appeal  from  district  court  Apache  county; 
before  Justice  John  J.  Hawkins. 

Action  by  John  Palmer  against  J.  H.  Breed 
for  damages  for  the  excessive  levy  of  an 
attachment  A  demurrer  to  the  complaint 
was  sustained,  and  defendant  appeals.  Ke- 
versed. 

J.  F.  Wilson  and  Robt  B.  Morrison,  for  ap- 
pellant   T.  W.  Johnston,  for  appellee. 

BAKER,  C.  J.  The  complaint  in  the  case 
consisted  of  four  several  counts,  purporting 
to  set  up  as  many  causes  of  action.  A  gen- 
eral demnrrer  to  the  whole  complaint  was 
Interposed  upon  the  gronnd  that  a  cause  of 
action  was  not  stated.  It  was  sustained. 
The  appellant  declined  to  amend,  and  stands 
npon  his  complaint,  and  brings  this  appeal. 

The  rule  Is  well  settled  that,  where  a  com- 
plaint contains  several  counts,  a  general  de- 
murrer thereto  upon  the  ground  that  it  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action  win  be  overruled  If  either  one  of 
the  counts  be  sufficient  Maxw.  C!ode  PI.  375. 
The  proper  procedure  where  there  are  several 
counts  in  the  complaint  and  one  or  more  be 
insufficient.  Is  to  demur  to  each  of  such 
counts  separately  Id.  In  the  first  count  It 
Is  charged  that  the  defendant  (the  appellee 
here)  sned  the  plaintiff  (appellant  here)  for 
$702.13,  and  caused  a  writ  of  attachment  to 
issue  In  the  suit;  that  he  placed  It  In  the 
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bands  of  tbe  sheriff,  and  pointed  out,  direct- 
ed, and  caused  him  to  levy  such  writ  upon 
plaintiff's  properi:y  to  the  amount  and  value 
of  $6,500,  and  furthermOTe  procured  the  snm 
of  $662  to  be  garnished  In  tbe  hands  of  one 
of  plaintiff's  debtors;  that  such  levies  were 
made  at  the  instigation  and  in  obedience  to 
the  commands  ot  the  defendant;  and  that 
tbey  were  excessive  and  unreasonable,  and 
were  made  at  the  direction  and  command  of 
the  defendant,  wantonly,  and  with  a  view  to 
oppress  and  injure  the  plaintiff,  and  did  dam- 
age, oppress,  and  injure  him,  etc.  Ttiis 
charges  the  officei  with  acts  that  tbe  writ 
did  not  Justify,  and  from  the  consequences  of 
which  it  could  not  shield  bim.  It  is  not  an 
ordinary  suit  for  maliciously  suing  out  a  writ 
of  attachment  The  gravamen  is  the  abuse 
of  the  writ  in  seizing  more  property  than 
was  required  to  satisfy  it  and  costs,  for  the 
purpose  and  with  the  intent  of  oppressing 
and  damaging  the  debtor.  If  an  ofiScer  in- 
tentionally execute  a  writ  In  an  oppressive 
and  excessive  manner  in  order  to  damage  the 
debtor,  and  does  damage  him,  he  is  as  much 
a  trespasser  as  U  he  was  acting  withdut  any 
process  whatever.  He  is,  or  should  be,  a 
minister  of  Justice,  not  of  oppression,  and 
most  execute  every  writ  put  into  bis  bands 
in  such  a  manner  as  to  do  as  little  mischief 
to  tlie  defendant  as  possible.  Handy  v.  Clip- 
pert,  50  Mich.  355,  15  N.  W.  607.  It  is  char- 
ged that  the  defendant  instigated,  directed, 
and  commanded  the  excessive  and  oppressive 
levy  with  the  view  to  damage  the  plaintiff. 
He  was  therefore  equally  a  trespasser  with 
the  officer.  Hilliard  v.  Wilson,  65  Tex.  286. 
It  is  but  fair  to  the  usually  cautious  and 
painstaking  Judge  who  passed  upcm  the 
pleading  below  to  state  that  the  complaint  is 
scarcely  to  be  treated  as  a  model  of  per- 
spicuity. The  demurrer,  however,  should 
have  been  overruled.  Tbe  Judgment  la  re- 
versed. 

BIBTHUNS:  and  BOUSB,  JJ.,  concur. 


PBMBBRTON  v.  DURTBA. 
(Supreme  Court  of  Arizona.  Jan.  18,  1896.) 
Jddqhbnt  bt  Dxfaclt — TiHB  TO  Plead. 
Bev.  St.  par.  696,  subd.  1,  provides  that, 
if  defendant  is  strred  within  the  county  in 
which  the  action  is  bronght,  the  summons  shall 
require  him  to  answer  in  10  days.  Paragraph 
2069  provides  that  the  time  within  which  any 
act  provided  bj  law  is  to  be  done  is  computed 
by  excluding  the  first  and  including  the  last  day, 
imless  the  last  day  is  a  holiday,  when  it  also  is 
excluded.  Paragraph  2068  declares  every  Sun- 
day to  be  a  holiday.  Held,  that  where  a  sum- 
mons was  served  on  April  11th,  and  April  21st 
was  on  Sunday,  a  judgment  by  default  entered 
on  April  22d  was  premature,  as  defendant  bad 
all  of^the  22d  to  file  his  answer. 

Appeal  from  district  court,  OUa  county; 
before  Justice  Owen  T.  Bouse. 

Action  by  William  H.  Duryea  against  John 
Peraberton  on  a  promissory  note.    Judgment 


by  default  was  entered  in  plaintiff's  favor, 
and,  from  an  order  denying  a  motion  to  set 
tbe  same  aside,  defendant  appeals.  Be- 
versed. 


P.   M.  Thurmond,   for  appellant. 
Bobertson,  for  appellee. 


P.  T. 


BAKBB,  0.  J.  The  action  was  bronght 
upon  a  promissory  note  for  $350,  with  inter- 
est, executed  by  tbe  appellant,  payable  to 
the  order  of  L.  K.  Smith,  and  transferred 
by  Smith  to  appellee.  The  note  is  alleged 
to  be  lost  Summons  was  served  upon  ap- 
pellant on  the  11th  day  of  April,  1895,  In 
Gila  county,  and  on  tbe  22d  day  of  April. 
1895,  the  default  of  appellant  was  entered; 
and  on  the  same  day  (April  22d)  final  Judg- 
ment was  entered  against  him  in  the  suit  for 
tbe  sum  of  $494,  the  amount  claimed  to  he 
then  due  on  said  lost  note,  principal,  and  in- 
terest On  the  27th  day  of  April,  1895.  be- 
ing a  day  of  the  same  term,  tbe  appellant 
moved  the  court  to  set  aside  the  Judgment 
against  him,  and  that  be  be  allowed  to  ap- 
pear and  defend  against  the  note,  for  the 
reason  that  such  Judgment  was  entered  be- 
fore tbe  time  to  answer  or  appear  In  the 
suit  bad  expired.  The  motion  was  accom- 
panied by  an  affidavit  of  merits.  It  was 
heard  on  April  29,  1895,  and  denied.  This 
action  of  the  court  is  assigned  as  error. 

The  Judgment  was  unqu'&stionably  prema- 
ture. "The  time  in  which  summons  shall 
require  the  defendant  to  answer  the  com- 
plaint shall  be  as  follows:  (1)  If  the  de- 
fendant is  served  within  the  county  In  which 
the  action  is  brought,  ten  days."  Bev.  St 
par.  696,  subd.  1.  "The  time  in  which  any 
act  provided  by  law  is  to  be  done.  Is  com- 
puted by  excluding  the  first  day  and  includ- 
ing the  last,  unless  tbe  last  day  is  a  holiday; 
and  then  it  is  also  excluded."  Id.  par.  2069. 
Bvery  Sunday  Is  declared  to  be  a  legal  holi- 
day by  paragraph  2068,  Bev.  St  Ariz.  The 
tenth  day,  computed  by  excluding  the  first 
and  including  tbe  last,  and  upon  which  tbe 
appellant  was  to  answer  in  tbe  suit  fell  on 
Sunday,  April  21st;  but,  as  this  was  a  legal 
holiday,  It  is  also  to  be  excluded.  Thus,  the 
appellant  bad  all  of  tbe  following  day,  April 
22d,  in  which  to  file  his  answer.  He  there- 
fore was  not  in  default  when  the  Judgment 
was  entered  against  him.  He  had  nothing 
to  excuse.  The  statutory  time  for  answer- 
ing had  not  yet  expired.  Uis  right  to  have 
the  default  set  aside,  and  be  heard  to  de- 
fend, was  absolute.  No  affidavit  of  merits 
was  necessary.  1  Black,  Judgm.  $  347.  The 
entering  of  the  Judgment  was  unseasonable. 
and  It  should  have  been  vacated  by  the 
court  upon  Its  attention  being  called  there- 
to, and  the  appellant  allowed  to  defend, 
without  requiring  any  affidavit  of  merits 
whatever.  Judgment  reversed,  and  case  re- 
manded for  further  proceedings. 

HAWKINS  and  BBTHUNB,  JJ.,  concur. 
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SROUFB  et  aL  T.  SOTO  et  aL 
(finpnme  Court  of  Arlxona.     Jan.  20,  1886.) 
Rbai.  P^btt  ih  Inteksst. 
Under  Sees.  Laws  1SA3  (I7th  Leg.  A»- 
sem.)  p.  2C.  par.  680,  declaring  that  everx  ac- 
tion shall  be  prosecuted  in  the  name  of  the  real 
part7  in  interRSt.  provided  that  a  tmsteo  of  an 
ezpn-sa  tmst  may  nte  wrthoat  Joining  with  him 
the   person    for    whose   benefit    the    action    is 
bronght,  and  that  the  assignee  of  a  chose  in  ac- 
tion is  a  trustee  of  an  express  tmst,  one  to 
whom  a  claim  is  assigned  for  the  purpose  of  col- 
lection only  may  sue  thereon  in  hia  own  name. 
Hawkins,  J.,  dissenting. 

Appeal  from  district  court,  Cocblse  comty; 
before  Justice  J.  D.  Bethune. 

Action  by  Soto  Bros.  A  Co.  against  John 
Bronfe  &  Go.  on  aereral  accounts.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Barnes  &  Martin,  for  appeUants.  Hmey  & 
Ford,  for  appellees. 

HOUSE,  J.  This  is  an  action  on  an  ac- 
count. Plslntiffw  had  sold  and  delivered 
merchandise  to  defendants,  and  on  that  ac- 
count claimed  a  balance  of  ^1,899.06.  They 
also  claim  $1,068.80,  balance  due  on  an  ac- 
count due  one  Charles  Noble,  and  $1,240.78, 
balance  due  on  an  aicount  due  J.  Leberman 
ft  Co.  The  last  two  claims  mentioned  had 
been  assigned  to  plaintiffs.  Defendants,  In 
their  answer,  deny  plaintiffs'  right  to  main- 
tain an  action  on  the  two  assigned  accounts, 
for  tbe  reason  that  said  accounts  had  been 
transferred  to  plaintiffs  for  collection;  that 
as  to  said  accounts  plaintiffs  are  not  the  real 
parties  In  interest,  and  cannot  maintain  the 
action  on  said  accounts.  Tbe  right  of  a  par- 
ty to  maintain  an  action  on  an  account  which 
has  been  assigned  u>  him  for  tbe  purpose  of 
collection,  only,  is  tbe  question  presented  by 
tbe  record  In  this  case.  The  Revised  Stat- 
utes of  Arizona  of  1887  contain  the  following: 

"Par.  680.  Every  action  sliall  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  ex- 
cq>t  as  otherwise  prescribed. 

"Par.  681.  In  the  case  of  an  assignment  of 
a  thing  in  action,  the  action  by  tbe  assignee 
shall  be  without  prejudice  to  any  set-off,  or 
other  defense  existing,  at  the  time  of,  or  be- 
fore notice  of  the  assignment.    •    •    *" 

Tbe  statute  li>  plain  that  every  action  shall 
be  prosecuted  in  the  name  of  the  real  party 
in  Interetrt,  and  we  ihlnb  that  It  Is  equally 
dear  that  by  tbe  provisions  of  paragraph 
681,  supra,  In  tbe  case  of  an  assignment  of  a 
thing  in  action  (an  account),  the  assignee 
is  the  real  party  in  interest  Appellants  con- 
tend that.  In  thic  cai>e,  as  the  assignments, 
though  complete  Ic  form,  were  made  only 
for  the  purpose  of  authorizing  tbe  appellees 
to  sue  thereon,  by  establishing  that  fact,  tbe 
right  of  action,  as  to  said  assigned  accounts, 
could  not  be  maintained.  It  appears  to  as 
that  there  do  pot  remain  any  grounds  for 
that  cmiteDtioii,   since   the  amendment   to 


paragraph  680,  enacted  In  1893,  and  found  on 
page  26,  Sess.  Laws  17th  Leg.  Assem.  Said 
amendment  is  as  follows:  "Every  action 
shall  be  prosecuted  in  tbe  name  of  the  real 
party  in  interest,  provided,  an  executor  or 
administrator,  or  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by 
statute,  may  sue  without  Joining  with  him 
the  person  for  whose  benefit  the  action  is 
brought.  A  person  with  whom  or  in  whose 
name  a  contract  for  the  benefit  of  another  is 
made,  and  the  asslgniie  of  any  chose  in  ac- 
tion is  a  trustee  of  an  express  trust,  within 
tbe  meaning  of  this  section."  Though  it  was 
In  fact  understood  by  the  parties  that  tbe 
beneficial  Interests  to  pass  by  tbe  assign- 
ments were  limited,  still  tbe  plaintiffs,  as 
bolden  of  tbe  legal  title  of  said  accounts, 
could  sue  for  and  recovc  the  whole  amount 
thereof.  Oradw(^  v.  Harris,  29  Cal.  150; 
Allen  V.  Brown,  44  N.  7.  228;  Meeker  v. 
Clagbom,  Id.  349;  Sheridan  v.  Mayor,  etc., 
of  New  York,  68  N.  Y.  80;  Eaton  v.  Alger, 
47  N.  Y.  346;  Young  T.  Hudson,  99  Mo.  102, 
12  S.  W.  632.  The  Judgment  of  the  district 
court  Is  affirmed. 

BAKER,  C.  J.,  concurs. 

HAWKINS,  J.  (dlss«>ntlng).  I  agree  with 
my  associates  in  tbe  repsoning  of  tbe  forego- 
ing opinion,  but  do  not  think  the  evidence 
sufficiently  proves  the  agency  of  De  Long 
to  bind  Sroufe  &  Co.,  and  thereupon  think 
the  cause  should  be  reversed,  and  a  new  trial 
granted. 


STANPIELD  V.  ANDERSON. 

(Supreme  Court  of  Ariaona.    Jan.  11,  1896.) 

NseuoBNOB— Ikjubt  to  Travklkb  on  Hiohwat. 

Where,  in  an  action  for  personal  injuries, 

glalntiff'i  evidence  was  that,  while  he  was  on  a 
Ighway,  where  it  was  covered  with  straw, 
which  deadened  the  noise  of  an  approaching 
horse,  defendant  came  towards  him  from  be- 
hind, riding  at  a  furious  gait,  and,  without  any 
warning  or  attempt  to  turn  to  either  side,  rode 
over  plaintiff,  it  was  error  to  direct  a  verdict  for 
defendant. 

Appeal  from  district  court,  OUa  county; 
before  Justice  Owen  T.  Rouse. 

Action  by  W.  T.  Stanfidd  against  Olof  M. 
Anderson  for  personal  Injuries.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

E.  J.  Edwards,  W.  H.  Barnes,  and  J.  F. 
Moriarity,  for  appellant  Cox  &  Street,  for 
appellee. 

BAKER,  C.  J.  This  is  an  action  brought 
to  recover  for  very  serious  injuries  sustained 
by  the  appellant  on  February  9,  1894,  In  be- 
ing run  over  In  a  public  highway  by  a  horse 
ridden  by  the  appellee.  The  charge  in  the 
complaint  Is  that,  while  the  appellant  was 
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-walking  along  the  public  highway,  the  appel- 
lee approached  him  from  the  rear  on  h<H8e- 
back,  going  In  the  same  direction  as  the  ap- 
pellant, and  BO  carelessly  and  bo  negligently 
rode  the  horae  that  appelant  was  run  over, 
and  thrown  to  the  ground,  and  his  1%  bro- 
ken, etc.  Upon  the  trial,  and  at  the  close  of 
appellant's  case,  and  without  any  testimony 
being  offered  in  behalf  of  the  appellee,  the 
court,  uiKm  his  motion,  directed  a  verdict  for 
blm.  This  Is  assigned  as  error.  In  this  Ju- 
risdiction, in  a  proper  case,  we  think  the  court 
may  direct  a  verdict;  but,  to  authorize  Btich 
action,  the  evidence  and  reasonable  inferen- 
ces to  be  drawn  therefrom  must  be  suffi- 
cient to  support  a  verdict  In  favor  of  the 
party  having  the  onus  of  proof,  so  that,  if  such 
a  verdict  is  returned,  the  court  would  feel 
compelled  to  set  it  aside.  And,  In  passing 
upon  the  whole  question,  the  Judge  ought  to 
Inquire,  not  how  he  hin'Self  would  vote  as 
a  Juror,  but,  taking  the  Jury  as  fair-minded 
men,  with  their  different  habits  bt  reasoning 
and  dispositions  of  Judgment,  could  they  rea- 
sonably differ  upon  the  question?  If  they 
could,  no  matter  how  clear  the  Judge  Is  him- 
self upon  the  question,  nor  how  confident  he 
may  be  that  he  could  vigorously  state  and 
vindicate  his  impressions,  he  should  send  the 
case  to  the  Jury. 

Now,  the  right  of  a  pedestrian  and  a  horse- 
man to  use  the  public  highway  is  equal. 
They  are  both  alike  under  reciprocal  obliga- 
tions to  exercise  ordinary  care,— the  one,  to 
avoid  doing  Injury;  th'3  other,  to  avoid  being 
Injured.  Ordinary  care  Is  that  degree  of  pre- 
caution which  ordinary,  prudent  persons 
would  exercise  under  like  circumstances. 
The  failure  to  exercise  such  care  is  negli- 
gence. Negligence  Is  therefore  never  abso- 
lute or  intrinsic,  but  is  always  relative  to  the 
existing  circumstances.  In  this  case  the  evi- 
dence is  that  appellant  was  walking  in  the 
highway;  that.  Just  prior  to  the  accident,  be 
had  passed  over  ground  where  the  road  was 
soft,  and  covered  with  straw,  which  sub- 
dued or  deadened  the  noise  of  a  rapidly  ap- 
proaching horseman;  that  appellant  approach- 
ed him  from  behind,  riding  at  a  furious  g^t, 
and,  without  any  shout  of  warning  or  at- 
tempt to  turn  to  either  side  or  to  check  the 
horse,  rode  ova:  appellant.  He  offers  no  ex- 
planation of  his  corduct.  If  the  horse  bad 
escaped  his  control,  and  was  running  away, 
which  Is  not  shown  by  the  evidence,  he  did 
not  offer  to  explain  that  It  was  without  his 
fault.  It  is  a  case  where  a  horseman  rides  a 
pedestrian  down  from  behind,  in  the  public 
highway,  at  a  place  wbere  his  approach  was 
muffled  by  the  condition  of  the  road,  and 
does  not  consider  the  circumstance  of  suffi- 
cient moment  to  require  any  explanation 
when  called  upon  to  respond  in  damages. 
The  Judge  erred  in  directing  a  verdict.  The 
Judgment  is  reversed,  and  a  new  trial  or- 
dered. 

HAWKINS  and  BBTHUNE,  33.,  concur. 


UNIO^O  STATES  r.  DRAOHHAN  et  al. 
(Snix«me  Court  of  Arizona.     Jan.  20,  1896.) 

DOCDMSNTASX  BVISBNOI— TSAaSOaiPTS  VBOM  Wak 

Depastmknt.  ^ 
Under  Rev.  St.  U.  S.  t  8S6»  providing 
that  wheo  suit  is  bronght  in  a  case  of  the  de- 
linquency of  any  person  accountable  for  public 
money,  or  when  it  Involves  the  accounts  of  the 
war  department,  a  transcript  from  the  books 
of  such  department,  certified  by  the  auditor 
thereof,  and  duly  authenticated,  shall  be  ad- 
mitted in  evidence,  and  that  all  copies  of  papers 
connected  with  tiie  settlement  of  any  account 
between  the  United  States  and  an  individual, 
when  so  certified  and  authenticated,  may  be  an- 
nexed to  the  transcript,  and  shall  have  the  same 
force  as  the  originals,  where  an  action  was 
brought  by  the  United  States  against  one  whiy 
bid  for  a  contract  to  supply  hay  to  the  war 
department,  and  the  snretiea  oo  the  bond  ac- 
companying the  bid,  for  the  bidder's  refusal  t» 
comply  with  tht  bid,  it  was  error  to  exclude  a 
transcript  so  certified  and  authenticated,  in 
wlxich  were  included  the  notice  to  the  bidder  of 
the  acceptance  of  his  bid,  and  copies  of  the  pro- 
posed contract,  and  the  bond  to  secure  its  per- 
formance,  which  were  sent  him  with  the  notice, 
and  a  letter  from  him  declining  to  enter  into  the 
contract,  and  an  itemized  account  of  the  pur- 
chases by  the  government  because  of  the  bid- 
der's default. 

Appeal  from  district  court,  Pima  county; 
before  Justice  J.  I>.  Bethune. 

Action  by  the  United  St&tes  of  America 
against  Philip  Drachman  and  others  on  a 
bond.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

E.  B.  Elllnwood,  U.  S.  Atty.,  for  the  United 
States.    Barnes  &  Martin,  for  appellees. 

BAKER,  C.  J.  This  action  was  brought  to 
recover  $5,988.16,  damages  accruing  to  the 
United  States  by  reason  of  Philip  Drach- 
man's  failing  to  comply  with  his  bid  to  fur- 
nish certain  supplies  (hay)  for  the  use  of 
the  government  at  its  military  post  at  Ft. 
Huachuca,  in  this  territory.  The  appellee 
Dennis  was  a  guarantor  upon  the  bid  of  said 
Drachman.  Drachman  defaulted,  and  fail- 
ed to  comply  with  bis  bid  and  the  govern- 
ment bought  the  supplies  In  ap&n  market; 
the  difference  between  the  bid  and  the  price 
paid  for  the  supplies  in  open  market  being 
the  amount  claimed  as  damages  in  this  suit. 
On  the  trial  of  the  cause,  the  appellant  offer- 
ed in  evidence  a  United  States  treasury 
transcript,  duly  certified,  under  section  8H6, 
Rev.  St  U.  S.,  showing  the  following  facts: 
April  1,  1886,  MaJ.  A.  J.  McOonnlgle,  chief 
quartermaster  of  the  department  of  Arizona, 
advertised,  in  accordance  with  the  regula- 
tions of  the  war  department,  toe  proposals 
for  military  supplies  to  be  famished  during 
the  fiscal  year  1886.  Among  the  other  sup- 
plies for  which  proposals  were  asked  were 
1,400,000  pounds  of  hay,  to  be  delivered  at 
Ft.  Huachuca,  Arl2.;  the  hay  to  be  well  and 
securely  stacked,  and  In  the  post  yard,  and 
wild  hay  of  the  best  quality  in  the  vicinity 
of  the  place  of  delivery.  The  advertisement 
further  stipulated  that  the  bidder  must  state 
the  kind  and  quality  of  hay  to  be  furnished. 
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whether  alfalfa,  grama,  barley,  or  bottom, 
and  that  none  but  macUne  or  scythe  cat 
bay  would  be  received.  In  accordance  With 
this  adrertlaemMit,  the  defendant  PbUlp 
Drachman  duly  submitted  his  proposal  to 
famish  at  m.  Huachnca,  ArlSL,  1,400,000 
pounds  of  granta  hay,  cut  with  a  machine, 
ut  the  rate  of  93  cents  per  100  pounds,  ^blch 
(luantity,  tmder  the  proposal,  might,  at  th6 
opt!<ni  ot  the  government,  be  increased  by 
20  per  cent,  should  the  circumstances  of  the 
svrrice  require  it.  Accompanying  this  bid 
was  the  guaranty  of  defendants .  John  T. 
Deunis  and  H.  Goldberg  binding  themselves 
that,  wtthln  10  days  after  acceptance,  the 
said  Drachman  would  enter  Into  a  con* 
tract  with  appellant  to  furnish  said  bay, 
and  give  a  good  and  sulllclent  bond,  and,  if 
the  said  bidder  failed  so  to  do,  that  the  said 
$.niarantor8  would  pay  to  the  appellant  the 
ilifTerence  In  money  between  the  amount  of 
The  bid  of  said  bidder  and  the  amount  for 
which  the  proper  officer  of  the  United  States 
miRbt  contract  with  another  party  for  said 
8u;ipliea.  Included  In  this  transcript  Is  the 
Doiice  to  defendant  of  the  acceptance  of  his 
bid  inclosing  contract  and  bond,  and  the 
letter  of  defendant  Drachman  declining  to 
enter  Into  tlie  agreed  contract  and  to  famish 
the  reqalred  bond.  Also  included  In  the 
treaniry  transcript  is  the  itemized  statement 
and  account  showing  the  purchases  by  the 
;.''iveniment  In  consequence  of  the  default  of 
the  defendant  Drachman.  The  appellees  ob- 
jected to  the  introduction  of  the  transcript 
mainly  for  tbe  reason  that  such  transcripts 
.ire  admissible  In  suits  against  rev«iue  of- 
ficers or  other  persons  accountable  for  put>- 
lie  moneys  only,  and  that,  appellees  being  In 
no  lueh  relatloaehip  to  the  gOTemment,  it  ia 
not  admissible  in  the  suit  The  objection  was 
-sustained,  and  the  transcript  excluded.  The 
question  therefore  Is,  did  tbe  cotirt  err  in 
rejecting  the  treasury  transcript? 

i^ectlon  8S6,  Ber.  St.  U.  S.,  is  as  follows: 
"When  suit  Is  brought  in  any  case  of  He- 
llnquency  of  a  revenue  officer,  or  other  per- 
<'>n  accotintable  tor  public  money,  a  tran- 
■i'ript  from  the  books  and  proceeding  of  tbe 
freasOTy  department,  eertlfled  by  the  regis- 
ter and  anth«itlcated  under  the  seal  of  tbe 
•leiiartment,  or  when  the  suit  involves  the 
aecoonte  of  fbe  war  or  navy  departments, 
I'ertified  by  the  auditors  respectively  charged 
with  the  examination  of  ttose  accounts,  and 
aiitbenticated  under  the  seal  of  the  treasury 
'lepartment,  sball  be  admitted  as  evidence 
and  the  court  trying  the  case  shall  be  an- 
tboriaed  to  grant  Judgment  and  award  ex- 
e<  iition  accordingly.  And  all  copies  of  bonds, 
'-nntracts  or  other  papers  relating  to,  or  con- 
nected with  the  settlement  of  any  account 
Ivtween  the  TTntted  States  and  an  individual, 
*ben  certified  by  the  register,  or  such  an- 
'iitor.  as  the  case  may  be,  to  be  true  copies 
■<r  tbe  originals  on  file,  and  authenticated 
inder  the  seal  Of  the  department,  may  be  an- 

<:-':^ed  to  such  transcript,  and  have   equal 


validity  and  be  entitled  to  the  same  degree  ot 
credit  which  would  be  due  to  the  original 
papers  If  produced  and  authenticated  in 
court."  It  appears  from  the  statement  of 
tuctB  that  an  account  of  the  wax  department 
is  involved  In  tlu:  suit,  and  that  is  a  sufficient 
answer  to  the  objection  of  appellees.  A  sim- 
ilar ruling  is  made  In  the  case  of  U.  S.  T. 
Griffith,  2  Cianch,  O.  C.  366,  Fed.  Cas.  No. 
16,263.  We  also  have  a  precedent  arising 
in  this  court.  Upon  a  contract  to  deliver 
barley  to  the  quartermaster  at  Ft.  McDoweU 
for  the  use  of  the  government,  the  contractor 
defaulted,  and  suit  was  brought  against  hlin> 
to  recover  the  penalty  of  his  bond.  A  treas- 
ury transcript  was  •introduced  in  evidence 
by  the  government,  showing  the  contract, 
bond,  account,  etc.,  as  appearing  in  the  rec- 
ords of  the  war  department.  The  court  said: 
"This  disposes  of  all  of  the  objections  in  the- 
case  that  we  should  or  can  properly  consid- 
er, but  we  have,  notwithstanding  this  fact, 
looked  into  the  record,  and  find  that  all  of 
these  documents  and  vouchers  were  properly 
authenticated  by  the  propery  auditor  of  the 
treasury  having  charge  of  the  accounts  of 
the  war  department,  and  are  made  evi- 
dence by  virtue  of  section  886  of  the  Re- 
vised Statute&  These  authenticated  cop- 
ies make  out  a  prima  facie  case,  and  it 
devolves,  then,  upon  the  defendant  to  defeat 
the  same  by  competent  evidence."  D.  S.  v. 
BUls  (Ariz.)  14  Pac.  300. 

It  fbUowB  that  the  lower  court  erred  In 
sustaining  the  objection  to  the  transcript, 
and  the  Judgment  is  therefore  reversed,  and- 
a  new  trial  ordered. 

ROUSE  and  HAWKINS,  JJ.,  concor. 


PIERCaai  V.  DOWNEY  et  aL 

(Supreme  0>urt  of  Kansas.  Jan.  11,  1S06.) 
Warr  or  Ebboh— FARnsa 
During  the  pendency  of  an  action  in 
ejectment  the  defendants  conveyed  their  inter- 
est to  C  subject  to  a  mortgage  to  P.  After 
judgment  against  the  defendants  on  a  second 
trial,  a  new  trial  was  granted.  On  application 
of  C.  and  P.,  the  court  then  made  them  parties 
defendant,  and  gave  them  time  to  answer.  Held, 
that  in  a  proceeding  in  error  to  reverse  the  or- 
der of  the  court  granting  a  new  trial  0.  and 
P.  are  necPBsary  parties. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pottawatomie 
county;  Wmiam  Thomson,  Judge. 

Action  by  J.  B.  Pierce  against  Thomas 
Downey  and  others.  A.  H.  Clarlc  and  A.  B. 
Pomeroy  were  made  defendants.  Judgment 
for  plaintiff.  New  trial  granted.  From  an 
order  granting  defendants  a  new  trial,  plain- 
tiff brings  error.     Dismissed. 

Codding  &  Chains,  for  plaintiff  in  erroi 
Hayden  &  Hayden,  for  defendants  In  error. 

MARTIN,  C  J.  On  January 9, 1891,  on  a  sec- 
ond trial  in  ejectment.  Judgment  wa«  render- 
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ed  in  faror  of  the  plaintiff  for  lot  IS  of  block 
15  in  Bntler  City.  A  motion  for  a  new  trial 
was  filed  January  12,  1891,  and  a  subsequent 
motion  was  filed,  two  days  later,  including 
some  causes  not  embraced  in  the  former.  On 
January  ITth,  upon  hearing,  a  new  trial  was 
granted,  and  the  plaintiff,  being  aggrieved 
by  said  order,  was  given  time  to  make  a  case 
for  the  supreme  court  It  appears  from  the 
record  that  during  the  pendency  of  the  action, 
and  on  November  26,  1880,  the  defendants 
Downey  and  Cox  executed  a  deed  to  A.  H. 
Clark  for  the  premises  In  controversy,  subject 
to  a  mortgage  to  A.  B.  Pomeroy  for  |2,000. 
After  the  order  was  made  granting  a  new 
trial,  on  application  of  A.  H.  Clark  and  A.  B. 
Pomeroy,  it  was  ordered  by  the  court  that 
they  be  made  parties  defendant  to  the  action, 
and  that  they  be  allowed  to  answer  within 
20  days,  to  which  order  of  the  court  the  plain- 
tiff excepted.  The  defendants  Downey  and 
Cox  now  move  to  dismiss,  because  Clark  and 
Pomeroy  are  not  made  parties  to  this  pro- 
ceeding in  error.  It  was  proper  for  the  dis- 
trict court  to  allow  Clark  and  Pomeroy  to  be 
made  parties  defendant  Code  CiT.  Proc.  If 
40,  42.  They  are  interested  in  sustaining  the 
order  of  the  court  granting  a  new  trial,  and, 
having  been  made  parties  in  the  court  below, 
they  are  necessary  parties  here.  Bassett  v. 
Woodward,  13  Kan.  341;  Richardson  v.  Mc- 
Klm,  20  Kan.  346;  Paving  Co.  v.  Botsford, 
60  Kan.  331,  332,  31  Pac.  1106,  and  cases  cit- 
ed; Norton  T.  Wood,  S5  Kan.  569, 40  Pac.  911, 
and  cases  cited,  f  he  petition  In  error  will 
therefore  be  dismissed.  All  the  Justices  con- 
curring. 


SHBARBR  T.  WILDBR  et  aL 
(Supreme  Court  of  Kansas.     Jan.  11,  1806.) 

COHTBAOT  rOR  FUBCBASB  OF  LaKD — AUTHOBITT  0> 

PVBOBASSB — UkOHANIOS'  LiINS — ^VaLID- 

ITT  AS  AOAIN8T   VbNDOK. 

The  owner  of  city  lota,  desiring  to  secure 
the  erection  of  hoases  on  a  part  of  the  same, 
agreed  vith  another  for  the  erection  of  two 
houses  according  to  certain  plans  and  specifica- 
tions, at  a  limited  cost,  and  that  upon  tne  com- 
pletion of  the  houses,  and  after  they  had  been 
freed  from  all  liens,  the  owner  would  convey 
the  lots  to  the  purchaser,  and  take  back  a  mort- 
gage upon  the  lots  so  improved  for  the  price  of 
the  lots,  and  also  for  money  furnished  by  the 
owner  towardii  the  cost  of  building  the  houses. 
The  purchaser  procnred  materials  and  labor, 
and  the  houtus  were  bnilt  according  to  the  plans 
and  specifications  prescribed  by  the  owner;  but 
the  purchaser  never  imid  the  parties  who  fur- 
nished the  materials  and  labor,  and  the  owner 
of  the  lota  has  never  paid  any  one  for  the  build- 
ings placed  on  his  lots.  The  lots  were  never 
conveyed  to  the  purchaser,  and  whatever  riglits 
he  had  under  his  purchase  were  relinquished  to 
the  owner  abuut  the  time  of  the  completion  of 
the  houses.  Held,  In  an  action  to  foreclose  the 
liens  claimed  a^inst  the  property,  that  under 
the  contract  of  purchase  the  purchaser  was  au- 
thorized to  contract  for  materials  and  labor 
with  which  to  build  the  houses,  and  that  the 
labocers  and  material  men  were  entitled  to  a 
lien  against  the  property,  and  all  of  the  legal 
and  eqnitable  inteiest  of  the  owner  therdn. 
(Syllabus  by  the  Court) 


Error  from  drcnlt  court,  Shawnee  eovnty; 
J.  B.  Johns(Hi,  Judge. 

Action  by  John  D.  Shearer  against  Edward 
WUder  and  others  to  oif  orce  mechanics'  liens. 
To  the  Judgment  rendered,  all  parties,  exc^ 
defendant  Wilder  (who  brings  cross  error) 
and  defendant  McCann,  bring  error.  Modi- 
fied and  affirmed. 

John  D.  Shearer  brought  an  action  to  recov- 
er for  labor  performed  in  the  construction  of 
two  dwelling  houses  upon  property,  the  title 
of  which  was  lu  Edward  Wilder.  Wilder  and 
seveml  other  persons,  who  were  contractors 
and  lien  claimants,  were  made  parties  de- 
fendant, each  of  whom  set  forth  his  claim 
in  appropriate  pleadings.  A  trial  was  had 
before  the  circuit  cotu*t  of  Shawnee  county, 
without  a  Jury,  and  up<Mi  the  testimony  pro- 
duced the  follCiwing  findings  of  fact  and  con- 
clnsionB  of  law  were  made: 

"(L)  On  the  16tb  day  of  July.  1889,  Edward 
Wilder,  being  the  owner  in  fee  simple  of  an 
addition  to  the  dty  of  Topeka,  and  of  the 
lots  described  in  plaintiff's  petition,  entered 
into  a  contract  with  one  S.  W.  McCiann,  a 
copy  of  which  said  contract  Is  attached  to 
WUder's  answer  in  this  case,  which  is  made 
a  part  of  this  finding  of  fact,  to  wit:  This 
contract,  made  In  duplicate  this  sixteenth  day 
of  July,  1889,  between  S.  W.  McCann  and  E. 
Wilder,  both  of  Topeka,  Kansaa,  witnesseth. 
that.  In  consideration  of  the  agreement  of  the 
said  Wilder  hereinafter  specified,  the  said  Mc- 
Ciann hereby  agrees  to  construct  upon  lots  In 
WUder's  addition  to  the  city  of  Topeka,  to  be 
selected  by  the  parties  hereto,  two  houses,  to 
cost  not  less  than  |2,600  nor  more  than  $3,- 
(XXl.OO  each,  of  general  design  to  be  approved 
by  said  Wilder,  and  according  to  plans  and 
elevations  agreed  upon  and  marked  "E.  W.," 
and  upon  completion  of  said  houses,  and  up- 
on payment  of  the  amount  hereinafter  stipu- 
lated to  be  paid  by  said  Wilder,  said  houses 
are  to  be  clear  and  free  from  any  mechanics' 
or  other  liens.  The  said  Wilder  agrees,  for 
the  sake  of  securluA  said  erections  of  said 
houses  in  his  addition,  to  furnish  and  pay  to- 
wards the  cost  of  said  houses  the  proportion 
of  $1,000  for  a  house  costing  $2,600,  said  pay- 
ment to  be  made  by  him  to  said  McCUum  up- 
on the  completirn  of  said  house  or  houses, 
and  only  upon  condition  that  at  the  time  of 
said  payment  said  houae  or  houses  are  free 
and  clear  of  any  mechanics'  at  other  liens, 
or  any  liabUIties  whatever  for  labor  or  ma- 
terial; and  upon  completlcHi  of  said  houses, 
free  and  clear,  ar  above,  the  said  Wilder  Is  to 
make  a  good  and  sufficient  deed,  general  war- 
ranty, to  said  McCann  or  his  assignee,  and  to 
take  from  said  McCann  or  his  assignee  a 
mortgage  for  the  auiount  of  money  advanced 
and  paid  by  the  said  WUder  as  above  towards 
the  cost  of  said  house  or  houses,  and  for  the 
listed  value  of  said  lots,  at  |500  p»  lot,  or 
$1,000  oa  each  house;  said  mortgage  w  m<xt- 
gages  to  run  for  five  (5)  years  at  eight  per 
cent  Interest,  payable  semiannnaUy,  and,  at 
the  election  of  said  Wilder,  shaU  be  made 
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either  In  one  mortgage,  to  cover  cacdi  ad- 
ranced  and  the  price  of  the  lots,  or  In  a  first 
mortgage  for  the  cash  and  a  aecotid  mortgage 
for  the  price  of  the  lots.  In  witness  whereof, 
we  have  hereunto  set  our  hands  the  day  and 
year  above  written.  S.  W.  McCann,  1118  Ty- 
ler St  El  WUder.'  (2)  On  the  said  date, 
July  16,  1S89,  the  said  WUder  and  McCann 
agreed  upon  the  plans  and  elevations  referred 
to  In  said  contract,  and  marked  the  same  'B. 
W^'  and  at  the  same  time  agreed  upon  speci- 
fications In  writing,  In  pursuance  of  which 
the  bonsea  agreed  to  be  built  In  said  contract 
were  to  be  built  (3)  About  the  same  time 
the  said  Wilder  and  McCann  selected,  as  the 
lots  npon  which  said  houses  were  to  be  built, 
lots  numbered  481,  483,  485,  487,  on  Logan 
street  In  Wllder's  addition  to  the  city  of  To- 
peka,  Shawnee  county,  Kansas.  (4)  That 
thereafter,  on  about  the  17th  day  of  July, 
li^,  the  said  defendant  Cyrus  Goddard 
agreed  with  tbe  said  S.  W.  McCann  to  build 
said  booses  up<xi  said  lots,  In  accordance  with 
tbe  said  plans,  elevations,  and  specifications, 
at  an  estimated  cost  of  about  (2,000,  or  about 
$1,000  per  house.  (5)  That  thereafter,  on  or 
about  tbe  ISth  day  of  July,  1889,  the  said 
Goddard,  In  pursuance  cf  his  agreement  with 
Slid  McCann,  commraced  the  construction  of 
said  houses,  and  completed  the  same  on  the 
23th  day  of  Septembo:,  1889.  (6)  That  said 
Goddard  built  said  two  houses  lis  accordance 
with  plans,  elevations,  and  specifications  there- 
for, as  the  same  were  agreed  upon  by  Wilder 
and  McCann.  (7)  That  Goddard  purchased 
materials  to  be  used,  and  which  were  used, 
hi  the  construction  of  said  houses,  and  em- 
ployed men  to  i)erform  labor  upon.  In,  and 
abont  the  same,  as  appears  from  Exhibit  A, 
attached  to  his  lien  statement  herein,  and  as 
will  more  fully  appear  from  the  petition  of 
the  plaintiff  and  cross  petitions  of  the  other 
defendants  herein.  (8)  That  there  Is  due  and 
owing  to  said  Goddard,  under  his  agreement 
with  said  McGann  for  building  said  two 
houses  upon  said  lots,  the  sum  of  $2,154.27, 
with  Interest  thereon  from  September  28, 
1880,  and  that  said  two  bouses  are  of  tbe 
Talue  of  $2,154.27.  (9)  That  there  Is  due  to 
the  following  named  persons  the  sum  set  op- 
posite the  name  of  each,  for  work  and  ma- 
terial fnrolahed  by  such  persons  In  the  erec- 
tion of  tbe  buildings  aforesaid  as  subcon- 
tractors wltb  said  Goddard,  to  wit:  John  D. 
Shearer,  $59.20;  J.  W.  Stout  &  Ca,  $105.15; 
Owen  UcKeman,  J.  T.  Hampton,  $153.40;  J. 
Ttamnas,  $927.35;  Frank  Hamm,  $14ai8; 
Jdm  Bfflodeau,  $89.07;  A.  Boles,  $66.40;  H. 
r.  King,  $114.35;  Cynthia  Robblns,  as  ad- 
ministrate, $36.90;  John  Speer,  $198.90;  Cy- 
rus Goddard,  $2,384.04,  less  $1,808.80  due 
subcontractors  and  material  men.  (10)  That 
on  or  about  tbe  said  29tb  day  of  September, 
U>S9,  the  said  WUder  and  McCann  entered 
hito  and  executed  the  writing  which  Is  at- 
tached to  the  amended  Hen  statement  of  the 
said  Goddard,  filed  wltli  his  amended  answer 
and  cross  petition  herein,  and  Is  marked  'Ex- 
T.43p.na,2— 15 


hlblt  C;  and  said  writing  Is  made  a  part  of 
this  finding  of  tact,  to  wit:  'This  Instrument, 
made  this day  of  Septembw,  1889,  be- 
tween S.  W.  McCann,  party  of  the  first  part, 
and  Edward  Wilder,  party  of  the  second  part, 
both  of  Topeka,  witnesseth,  that  whereas, 
heretofore,  on  the  sixteenth  day  of  July,  1889, 
a  contract  was  entered  into  between  said  par- 
ties concerning  certain  lots  therein  mentioned, 
and  a  conveyance  of  the  same;  and  where- 
as, the  said  S.  W.  McCann  finds  himself  un- 
able to  fully  comply  with  the  terms  and  con- 
ditions of  said  contract,  and  to  carry  out  the 
same;  and  whereas,  the  said  S.  W.  McCann 
desires  to  be  released  from  the  obligations  in 
said  contract,  and  to  release  said  Edward 
Wilder  from  the  obligations  therein  to  said 
S.  W.  McCann  or  assigns:  Now,  therefore, 
it  is  hereby  agreed  and  understood  by  the 
parties  that  the  said  contract  heretofore  men- 
tioned shall  be  annulled  and  abrogated,  and 
that  the  said  Edward  Wilder  shall  wholly 
be  released  and  discharged  from  tbe  obliga- 
tions contained  in  said  contract  towards  said 
McCann  or  assigns,  or  from  any  liability 
therein,  and  from  the  obligations  of  making 
payments  In  said  contract  to  the  said  S.  W. 
McCann,  or  advancing  any  money  as  a  loan 
specified  therein,  or  from  making  any  con- 
veyance of  any  lands  as  specified  in  said 
contract,  and  the  said  8.  W.  McCann  is 
discharged  from  the  further  performance  of 
said  contract  In  witness  whereof  the  said 
parties  have  hereunto  set  their  hniuls  the 
day  and  year  above  written.  E.  Wilder.  S. 
W.  McCann.'  (11)  That  thereafter  the  said 
Goddard  and  the  said  plaintiff,  John  D. 
Shearer,  and  each  and  all  of  the  other  de- 
fendants herein,  in  tbe  time  prescribed  by 
law,  duly  filed  their  lien  statements,  duly 
verified,  and  said  statements  were  in  ac- 
cordance with  all  the  statutory  requirements, 
and  notices  in  writing  of  the  filing  of  the 
same  at  the  time  were  duly  served  by  the 
respective  Hen  claimants  upon  the  said  de- 
fendants Wilder  and  McCann,  except  the 
claim  of  Goddard.  A  copy  of  the  amended 
lien  statement  of  Cyrus  Goddard  is  made 
a  part  of  this  finding  of  tact,  the  same 
being  attached  to  the  amended  cross  peti- 
tion of  said  Goddard  filed  herein.  (12)  That 
the  said  Wilder  never  has  paid  the  said 
McCann  anything  for  said  houses  so  built 
on  said  lots,  and  that  the  only  considera- 
tion of  the  contract  of  the  said  Wilder  and 
McGann,  referred  to  in  finding  numbered  10, 
was  their  mutual  promises  and  releases, 
just  as  In  said  writing  set  forth.  (13)  That 
during  the  erection  of  said  two  houses  on 
said  lots  tbe  said  Wilder  visited  the  premises 
once,  when  the  plastering  was  being  put  on 
the  last  one  thereof  which  was  built,  and 
when  they  were  completed  he  examined  and 
went  through  both  of  said  houses.  (14)  That 
the  value  of  said  lots  described  In  plaintiff's 
petition,  before  said  two  houses  were  built 
thereon,  was  $2i30  per  lot,  or  the  total  sum  of 
$1,000;  that  said  lots  were  enhanced  in  valae 
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by  the  boUdliig  of  saiil  two  houses  by  said 
Goddard,  and  by  the  materials  and  labor  put 
therein  by  the  claimants  herein,  In  the  sum 
of  $2454.27;  and  that  said  property,  after 
said  houses  were  erected  thereon,  was  of 
the  value  of  $3,154.27.  (15)  At  no  time  prior 
to  the  completion  of  the  buildings  did  either 
Goddard  or  any  subcontractor  or  material 
man,  or  any  party  to  this  suit.  Inquire  of 
Wilder  concerning  the  nature  of  McCann's 
coutrafrt,  or  WUder's  interest  in  the  premises. 
(IC)  Wilder  at  no  time  supervised  or  directed 
the  manner  of  the  construction  of  the  build- 
ings, or  inspected  the  materials  used,  or  gave 
any  directions  concerning  the  buildings;  but, 
after  the  buildings  were  alleged  to  be  com- 
pleted. Wilder  refused  to  accept  them  as  in 
accordance  with  the  plans,  but  claimed  that 
the  dimensions  were  not  proper,  and  there* 
fore  refused  to  make  the  loan  of  money  to 
McCann  as  specified  In  bis  contract  (17)' At 
no  time  after  the  completion  of  the  buildings 
was  McOnn  enabled  to  discharge  the  liabil- 
ities or  liens  attached  upon  the  premises,  nor 
was  he  able  to  give  the  bond  required  by  the 
statute  against  mechanics'  liens;  and  flntiing 
himself  unable  to  comply  with  bis  contra^ct  in 
this  respect,  and  that  he  was  unable  to-  pro- 
cure the  lean  from  Wilder  as  provided  in 
their  agreement,  he  voluntarily  released  Wild- 
er, by  the  writing  mentioned  in  finding  No. 
10.  (18)  Neither  Goddard  nor  any  of  the  sub- 
contractors nor  material  men  were  willing  to 
assume  McCann's  obligations  under  the  con- 
tract, and  discbarge  the  liens.  (19)  About 
the  time  of  the  completion  of  the  buildings, 
and  shortly  thereafter,  the  subcontractors 
and  material  men  who  are  parties  to  this 
suit  presented  their  claims,  and  threatened  to 
file  liens,  and  did  In  fact  file  liens,  upon  the 
premises.  Goddard,  however,  gave  no  writr 
ten  notice  to  Wilder  as  required  by  law,  but 
be  served  his  notice  upon  S.  W.  McCann. 
(20)  At  the  time  of  the  alleged  completion 
of  the  buildings.  It  was  ascertained  from 
Goddard  and  oth^s,  and  also  aasented  to  by 
McCann,  that  the  costs  of  both  the  houses 
amounted  to  only  the  sum  of  $2,100,  or  $1,- 
050  for  each  house.  (21)  At  no  time  was  Mc- 
<3ann  authorized  by  Wilder  to  act  as  his  (WUd- 
er's) agent  for  the  purpose  of  binding  either 
himself,  personally,  or  his  title  to  the  land  in 
controversy,  except  as  may  appear  in  thMr 
contract  of  July  16,  1888.  (22)  Immediately 
after  the  execution  of  the  contract  between 
Wilder  and  McCann,  on  July  16,  1889,  WUd- 
er  put  McCann  in  possession  of  the  lots  in 
question;  and  be  so  remained  in  possession 
until  the  execution  of  the  release,  about  the 
29th  day  of  September,  1889.  (23)  Wilder 
never  paid  anything  on  account  of  the  con- 
struction of  the  houses,  nor  did  he  ever  ad- 
vance any  money  to  McCann  for  that  pur- 
pose, or  by  way  of  a  loan,  or  on  any  account 
whatsoever." 

The  court  also  made  the  following  conclu- 
sions of  law: 

"(1)  By  complying  with  the  terms  of  the 


contract  of  July  16,  1889,  between  hlm- 
self  and  Wilder,  McCann  became  the  equi- 
table owner  of  the  lots  in  qoestioD,  and 
such  equitable  title  to  subject  to  the  liens 
aforesaid.  (2)  The  contract  executed  on  Sep- 
tember 29, 1889,  by  which  McCann  and  Wild- 
er voluntarily  relcai9ed  each  other  from  the 
contract  of  July  16,  1889,  bad  the  effect  to 
extinguish  the  equitable  title  which  McCann 
held  at  that  time;  but  such  extinguiabment 
was  made  after  the  baUdinga  wwe  com-, 
menced,  and  when  they  were  substantially 
completed,  but  such  extingulslmient  did  not 
affect  such  Uens  aa  were  then  filed,  or  that 
were  lawfully  thereafter  filed,  for  work  and 
material  used  in  the  ccnastruction  of  said 
buildings.  (3)  The  defendant  Wilder  has  a 
first  lien,  prior,  on  said  premises,  for  the  con- 
tract price  of  his  lota,  to  wit,  $2,000,  with  « 
per  cent  interest  from  July  16,  1889.  (4> 
The  plaintiff  and  defendants  Frank  Hanun, 
J.  W.  Stout  &  Co.,  John  Billodeau,  Owen  Mc^ 
Keman,  J.  T.  Hampton,  J.  Thomas,  A.  Boles, 
H.  F.  King,  Cynthia  Bobbins  (as  adminia- 
trati-lx),  and  John  Speer  each  have  a  lien  on 
said  properties  second  to  that  of  Wilder. 
The  said  liens  of  the  parties  named  in  this 
finding  are  equal  in  priority  to  each  other. 
(5)  The  defendant  Goddard  has  a  Hen  upon 
said  premises,  subsequent  to  the  liens  above 
described,  to  the  extent  of  $2,154J27,  less  the 
amount  found  due  to  the  parties  named  in 
the  finding  last  above.  (G)  Judgment  should 
l>e  rendered  in  this  case  for  the  sale  of  the 
property  above  described  in  the  manner  pn>> 
vided  by  law,  the  proceeds  to  be  disposed  of 
aa  here  Indicated;  lots  481  and  483  to  be  sold 
together,  and  lots  485  and  487  to  be  sold 
together.  Out  of  the  proceeds,  the  costs  due 
to  the  officers  of  the  court  and  wltneesesk 

taxed  at  $ ,  to  be  first  paid;  second,  the 

Uen  of  Wilder;  third,  that  the  other  Uenhold- 
ers,  with  their  attorney  fees  taxed  herein,  be 
paid  pro  rata,  and  any  balance  be  paid  into 
court,  subject  to  its  future  order.  (7>  That 
the  plaintiff,  J.  D.  Shearer,  and  the  defend- 
ants Frank  Hamm,  J.  W.  Stout  &  Co.,  John 
Billodeau,  Hampton  &  McKeman,  J.  Thom- 
as, A.  Boles.  H.  F.  King,  and  John  Speer 
have  a  personal  Judgment  against  the  de- 
fendant Cyrus  Gk>ddaxd  for  the  amount  of 
their  several  claims  hereinbefore  found;  that 
the  defendant  Cyrus  Goddard  have  a  per- 
sonal Judgment  against  the  defoidant  S.  W. 
McCann  for  the  amount  of  his  claim;  and 
that  the  defendant  Cynthia  Bobbins,  as  ad- 
ministratrix, should  have  personal  judgment 
against  the  defendants  J.  T.  Hampton  and 
Owen  McKeman  for  the  amount  of  hor 
claim.  (8)  That  the  attorney's  fees  which 
the  said  idalntlff  Shearer  and  the  said  de- 
fendants Frank  Hamm,  John  BUlodeau, 
Hampton  &  McKeman,  A.  Boies,  and  John 
Speer  ought,  respectively,  to  recover,  should 
be  taxed  as  a  part  of  the  costs  in  this  case, 
and,  as  such  costs,  recovered  against  McCann 
and  Goddard's  interest  in  the  proceeds  of  the 
property  sold." 
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Modons  for  Judgment  npon  the  findings, 
and  for  a  new  triAl,  wwe  made  by  the  plain- 
tiffs and  tbe  defendantB,  and  oremded,  and 
the  court  thereupon  rendered  Judgment  in 
accordance  with  the  foregoing  conclusions  of 
law.  The  plaintiff  and  all  the  defendants, 
except  Wilder  and  McCann,  brought  this  pro- 
ceeding in  error;  and  Wilder  has  filed  a  cross 
petition  in  error,  in  which  he  aslcs  for  a  re- 
versal or  modification  of  the  judgment 

Eugene  Wolfe,  Curtis  &  Safford,  and  0.  A. 
Btarblrd,  for  plaintiffs  in  error.  Robert  Dun- 
lap  and  Alfred  A.  Scott,  for  defendants  In 
emu; 

JOHNSTON.  3.  (after  stating  the  facts). 
Tlie  questions  argued  In  this  case  must  be 
determined  from  the  findings  of  fact,  as 
neither  party  has  preserved  the  evidence  up- 
(n  which  they  are  based.  The  facts  stated 
by  the  trial  court  show  that  Wilder  owned 
an  addition  to  the  city  of  Topeka,  and  was 
desirous  of  oecting  houses  In  the  same.  He 
authorized  the  building  of  two  houses  ux>on 
his  lots,  and  indicated  the  general  design, 
elevatlona,  and  plans  npon  whiiA  to  build, 
and  also  stipulated  the  approximate  cost  of 
the  same.  McCann,  who  was  acting  with 
and  for  him,  agreed  to  purchase  the  lots  upon 
which  the  houses  were  built,  upon  certain 
conditions,  with  which  he  never  complied. 
Houses  of  the  character  specified  by  Wilder 
were  built  at  about  one-half  of  the  estimated 
cost,  but  McCann  never  obtained  any  title 
to  the  lots;  and,  if  he  ever  acquired  any  in- 
terest by  reason  of  his  proposed  purchase^  be 
formally  surrendered  and  transferred  it  to 
Wilder.  The  houses  were  erected  upon 
ground  which  then  belonged  to  Wilder,  and 
the  title  is  in  him  now,  and  these  houses 
have  become  a  part  of  his  real  estate;  but  he 
has  paid  nothing  to  any  one,  and  those  who 
have  contributed  their  labor  and  materials 
to  enhance  the  value  of  his  property  have 
received  nothing.  In  his  behalf  it  is  contend- 
ed that  McCann  acquired  no  Interest  In  the 
land  to  which  the  liens  could  attach,  and 
that,  If  he  ever  ponessed  any  interest  in 
the  property.  It  bad  never  ripened  into  an 
equitable  title,  and  that  he  had  no  authority 
h>  subject  the  property  to  a  lien.  Much  reli- 
ance Is  placed  on  Lumber  Co.  v.  Schwelter, 
45  Kan.  207,  25  Pac.  592,  but  the  rule  of  that 
case  hardly  applies  to  the  facts  in  this  one. 
There  they  sought  to  establish  liens  against 
the  proxx>sed  purchaser  of  the  property,  while 
here  they  are  seeking  to  establish  Hens 
Sf^nst  tbe  owner.  In  that  case  the  pro- 
posed purchaser  had  specifically  stipulated 
that  until  a  conveyance  of  the  property  was 
made,  and  a  back  mortgage  g^lven,  the  legal 
and  equitable  title  should  remain  In  the  orig- 
inal owner,  and  until  the  conveyances  were 
made  the  proposed  purchaser  could  not  sub- 
ject the  property  to  any  liens.  In  that  case 
the  main  purpose  of  the  contract  was  the 
Ale  of  lots,  while  here  the  principal  purpose 


appears  to  be  to  procure  the  building  of 
houses  upon  the  addition  of  Wilder.  Instead 
of  stipulating  that  the  proposed  purchaser 
should  not  subject  the  property  to  any  liens, 
as  In  the  Schwelter  Case,  Wilder  appears  to 
have  contemplated  that  Hens  might  be  cre- 
ated against  it,  as  he  stipulates  that  no  conr 
veyance  will  be  made  by  him  to  McCann, 
nor  any  money  loaned  thereon,  until  it  is  free 
and  clear  of  any  mechanics'  or  other  Hens,  or 
any  liabilities  whatever  for  lalx>r  or  material. 
He  gave  McCann  possession  of  the  lots,  with 
authority  to  procure  the  erection  of  houses 
thereon,  and  he  certainly  foresaw  that  work 
and  materials  would  be  expended  upon  bis 
lots;  and,  from  the  contract,  it  seems  that, 
in  carrying  out  his  purpose,  he  supposed  that 
liens  would  be  created  against  the  property. 
The  authority  which  he  conferred.  In  effect, 
made  McCaim  his  representative  or  agent  in 
obtaining  the  erection  of  the  houses.  The 
authority  did  not  go  to  the  extent  of  creating 
a  personal  obligation  against  Wilder,  but, 
under  the  circumstances,  we  think  it  did  give 
McCann  power  to  subject  the  property  of 
Wilder  to  liens  for  the  improvements  which 
he  arranged  should  be  made  upon  the  same. 
It  wiU  be  observed  that  he  selected  the  plans 
and  elevations,  agreed  upon  the  specifica- 
tions, which  were  reduced  to  writing,  and 
fixed  the  Umlt  of  cost  of  the  buildings.  He 
agrreed  to  pay  money  towards  the  cost  of  the 
houses,  and,  wiille  they  did  not  cost  nearly 
as  much  as  he  contemplated  they  would,  Just 
such  houses  as  he  specified  and  agieed  should 
be  built  were  built.  The  trial  court  specific- 
ally finds  that  the  houses  were  built  In  ac- 
cordance with  the  plans,  elevations,  and  wrlt^ 
ten  specifications  agreed  upon  by  Wilder.  It 
is  true,  he  expected  the  houses  would  cost 
from  $2,500  to  $3,000  each,  while  houses  of 
the  kind  and  quality  designated  by  him  were 
actually  built  for  less  than  (1,000  each. 
Wilder  visited  the  premises  once  during  the 
construction  of  the  houses,  and  also  after 
they  were  completed.  He  objected  to  them, 
claiming  they  were  not  built  according  to  the 
plans,  nor  of  proper  dimensions;  but  the 
findings  of  the  court  clearly  overrule  his  ob- 
jections, where  they  state  that  the  houses 
were  built  In  pursuance  of  the  written  speci- 
fications, and  in  accordance  with  the  plans 
and  elevations.  No  objection  was  then  made 
as  to  the  quality  of  the  houses,  nor  that  the 
cost  price  had  not  been  marked  suffldentiy 
high.  We  think  a  clear  implication  arises 
from  the  contract  of  the  parties  that  McCann 
was  authorized  and  empowered  to  procure 
the  labor  and  materials  necessary  to  the  con- 
struction of  the  houses  erected  on  Wlldei-'s 
lots.  Wilder  was  not  to  convey  the  lots  until 
after  the  houses  were  built.  To  comply  with 
his  agreement,  It  was  necessary  for  McCann 
to  procure  the  erection  of  such  houses  as 
Wilder  stipulated  and  specified  should  be 
built  The  lienors  furnished  the  material  and 
labor  which  were  tised  in  carrying  out  Wild- 
er'B  purpose.  He  never  parted  wlth4he  legal- 
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or  equitable  title  to  the  land  upon  which 
the  houses  were  erected,  and  now,  after  they 
have  been  erected  In  accordance  with  the 
plana  and  specifications,  and  after  McCann 
has  surrendered  all  his  rights  under  the  con- 
tract to  Wilder,  It  would  be  a  great  Injustice 
to  allow  Wilder  to  hold  the  property,  en- 
hanced In  value  by  the  labor  and  material 
of  the  lienors,  without  paying  for  such  labor 
and  material.  We  think  that,  by  bis  con- 
tract, Wilder  has  subjected  the  lots.  In  their 
improved  condition,  to  the  Hens  of  the  claim- 
ants. No  reason  is  seen  for  allowing  Wilder 
a  Hen  for  the  purchase  money  of  property 
which  was  never  conveyed,  and  for  which 
no  consideration  was  paid.  The  conditions 
of  the  contract  of  purchase  were  never  com- 
plied with,  and.  If  McOann  ever  acquired  any 
Interest  In  the  property,  It  la  little  more 
than  a  shadow.  It  Is  a  question  of  grave 
doubt  whether  it  amounted  to  such  an  in- 
terest as  could  be  sold,  or  subjected  to  liens. 
However  much  it  may  have  been,  it  was  re- 
linquished to  Wilder,  who  has  had,  through- 
out, the  full  legal  and  equitable  title  to  the 
lots.  McCann  has  therefore  no  claim  against 
Wilder  for  the  lots;  and  Wilder,  In  turn,  has 
no  lien  upon  his  own  lots  by  reason  of  the 
unperformed  contrajct  and  the  relinquished 
rights  of  either  party  under  It  As  tending 
to  sustain  the  views  stated,  we  cite  Manu- 
facturing Co.  y.  Kountze,  30  Neb.  719,  46 
N.  W.  1123;  Henderson  v.  Connelly,  123  111. 
98,  14  N.  E.  1;  HiU  v.  OIU,  40  Minn.  441,  42 
N.  W.  294;  O'Leary  v.  Roe,  45  Mo.  App.  567; 
Lumber  Co.  v.  Mosher,  88  Wis.  672,  60  N.  W. 
264;  Hlckey  v.  CoUom,  47  Minn.  565,  50  N. 
W.  918.  Under  the  facts,  the  Judgment  and 
decree  of  the  court  should  be  modified  by  de- 
nying Wilder  any  lien  upon  the  premises, 
and  the  plaiutifrs  ta  error  should  be  adjudged 
to  have  first  liens  upon  the  premises,  all 
equal  In  point  of  priority.  The  Judgment  so 
modified  will  be  affirmed.  All  the  Justices 
concurring. 


JOHNSTON  V.  ATCHISON,  T.  &  S.  F.  R. 

CO. 
(Supreme  Court  of  Kansas.    Jan.  11,  1886.) 

Injcbt  to  Infant  on  Track— Contribdtobt 
NeaLiOENCB. 

1.  An  infant  two  years  old,  which  strays 
upon  a  railroad  track,  and  is  injured  by  a  pass- 
ing train,  cannot  be  cliarged  with  contributory 
negligence;  and,  although  it  be  a  trespasser,  it 
is  yet  the  duty  of  the  employes  of  the  company 
to  avoid  injury  to  it  if  they  see  it  in  time  to  do 

80. 

2.  The  fact  that  the  engineer  in  charge  of  a 
train  of  cars  saw  a  heiress  infant  standing  on 
the  track  ahead  of  his  train  ma^  be  inferred, 
if  the  evidence  proves  it,  from  circumstances; 
and  in  this  case  it  is  held  that  there  was  some 
evidence  to  be  submitted  to  the  jury. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Butler  county; 
C.  A.  Leland,  Judge. 

Action  by  Cora  B.  Johnston,  by  her  next 
friend,  Calvin  R.  Johnston,  against  the  Atchi- 


son, Topeka  &  Santa  F6  Railroad  (Sompany. 
Judgment  for  defendant,  and  plalntlfl  brings 
error.    Reversed. 

O.  P.  Alkmnn,  for  plaintiff  in  etrw.  A. 
A.  Hntd,  O.  J.  Wood,  and  W.  IdtUefleld,  for 
defendant  in  error. 

ALLEN,  J.  The  facts  of  this  case,  as  pre- 
sented by  the  evidence  offered  on  behalf  of 
the  plaintiff  in  error  in  the  trial  court,  are 
substantially  as  follows:  The  plaintiff,  a 
child  two  years  old,  resided  with  her  par- 
ents in  Butler  county,  on  a  farm  about  3% 
miles  northeast  from  Augusta.  The  track 
of  the  defendant's  railroad  passed  through 
the  lands  on  which  Johnston  lived,  and 
within  a  short  distance  from  the  house. 
There  were  five  children  in  the  family,  the 
oldest  being  nine  years  old  at  that  time. 
Johnston's  corral  was  situated  across  the 
track  of  the  railroad,  and  he  and  the  mem- 
bers of  bis  family  were  accustomed  to  go 
to  it  by  a  path  leading  from  the  house 
across  the  railroad.  On  the  evening  of  the 
27th  of  October,  1889,  which  was  a  bright, 
clear  day,  some  time  between  sundown  aud 
dark,  the  older  children  and  an  aunt  of 
theirs  were  over  at  the  corral  feeding  the 
stock.  The  plaintiff  wandered  away  from 
the  house,  and  went  upon  the  track  of  the 
railroad  at  a  little  distance  from  the  place 
where  the  path  crossed  It  She  had  on  a 
dress  of  light  brown  and  white  checked 
gingham.  A  freight  train,  consisting  of 
about  nine  cars,  partly  loaded,  came  from 
the  northeast,  running  at  the  rate  of  about 
26  miles  an  hour.  Northeast  from  the  house 
in  which  the  Johnstons  lived,  and  at  a  dis- 
tance of  about  315  feet  from  the  point  where 
the  plaintiff  was  injured,  there  is  a  railroad 
crossing.  When  the  train  reached  this  cross- 
ing, the  whistle  was  sounded.  The  mother 
of  the  child  had  started  from  the  bouse  in 
search  of  it,  and  saw  It  standing  on  the 
track.  She  ran  to  get  it,  but,  before  she 
could  get  to  it,  it  was  struck  by  the  engine, 
and  thrown  into  the  ditch.  Although  it 
was  severely  bruised,  and  four  of  its  teeth 
knocked  out,  no  bones  were  broken.  The 
father  of  the  plaintiff  testified  that  there 
was  a  whistling  post  about  1,000  feet  north- 
east from  the  crossing,  but  that  the  first 
whistle  that  he  heard  was  when  the  train 
reached  the  crossing,  and  again,  after  it  bad 
passed  the  crossing,  three  or  four  short 
blasts  were  given.  He  was  in  such  a  i>o8i- 
tion  that  the  bouse  prevented  him  from  see- 
ing the  accident,  but  he  saw  a  man  on  the 
step  of  the  engine  before  it  reached  the 
child.  No  effort  appears  to  have  been  made 
to  stop  the  train.  There  is  no  direct  state- 
ment of  any  witness  showing  that  the  en- 
gineer or  fireman  saw  the  plaintiff  before 
she  was  struck,  but  witnesses  testified  that 
she^could  have  been  seen  for  a  distance  of 
1,600  or  1,700  feet  from  the  track  northeast 
of  where  she  was.  A  demurrer  to  the  plain- 
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turs  evidence  was  snetalned  by  the  court, 
and  Judgment  entered  In  favor  of  the  de- 
fendant. 

It  is  not  contended  In  support  of  the  rul- 
ing of  the  court  that  the  plaintiff  -was  of 
sufficient  age  to  be  chargeable  with  negli- 
gence contributing  to  her  injury;  but  It  Is 
claimed  that  she  was  a  trespasser,  to  whom 
the  company  owed  no  duty,  unless  her  pres- 
ence in  a  position  of  danger  was  known  to 
some  employ^  of  the  company  on  the  train 
who  could  have  prevented  Injury  to  her. 
Whether  the  engineer  and  fireman,  in  the 
discliarge  of  their  duties,  could  and  ought 
to  tiave  kept  such  a  lookout  along  the  track 
ahead  of  the  train  as  would  necessarily 
have  discovered  the  plaintiff  in  time  to  stop 
the  train,  and  avoid  injury  to  her,  Is  a  ques- 
tion we  do  not  feel  warranted  in  answering, 
as  a  matter  of  law.  It  does  appear  in  this 
case  tliat  between  the  approaching  train  and 
the  child  there  was  a  public  crossing,  where 
people  passing  along  the  public  highway  had 
a  right  to  go  across  the  track.  In  approach- 
ing such  crossings,  it  Is  clearly  the  duty  of 
the  engineer  to  be  on  the  alert,  not  merely 
for  the  purpose  of  avoiding  injury  to  per- 
sons and  property  crossing  the  track,  but 
also  for  the  protection  of  his  train  and  all 
tliat  is  upon  it  .  The  child  was  but  a  short 
distance  from  this  crossing.  We  cannot  say 
that  there  is  absolutely  no  evidence  tending 
to  show  that  the  engineer  or  fireman,  or  both 
of  them,  did  actually  see  the  plaintiff  in  her 
position  of  danger  in  time  to  have  stopped 
the  train,  or,  at  least,  to  have  slackened  its 
speed  to  such  a  degree  that  the  mother,  run- 
ning towards  It,  might  have  rescued  it  from 
danger.  It  was  the  duty  of  the  engineer  to 
be  looking  towards  the  crossing,  and  in  the 
direction  of  the  plaintiff.  iJld  he  look,  and 
did  he  see  her?  These  questions,  we  think, 
were  for  the  Jury,  and  that  it  was  not  im- 
peratively required  of  the  plaintiff  to  prove 
by  the  direct  statement  of  a  witness  that  the 
engineer  or  the  fireman  actually  saw  her. 
There  were  circumstances,  possibly  quite 
slight  and  unconvincing,  tending  to  show 
that  he  did  actually  see  her.  If  so,  it  is 
quite  clear  that  it  was  bis  duty  to  avoid 
injuring  her. 

It  is  argued  that  the  parents  of  the  plain- 
tiff were  negligent,  and  ttiat,  while  the  plain- 
tiff herself  was  too  young  to  be  guilty  of 
contributory  negligence,  yet  the  negligence 
of  the  parents  should  be  imputed  to  her. 
We  do  not  think  the  facts  disclosed  by  the 
testimony  render  it  necessary  to  now  pass 
on  the  question  of  imputed  negligence.  The 
child  bad  escaped  from  the  house  but  a  very 
few  minutes  before  It  was  Injured,  and  the 
mother  was  already  In  search  of  it,  and 
miming  to  get  it  before  It  was  Injured.  The 
testimony  of  both  father  and  mother  tended 
to  show  that  they  were  very  careful  to  keep 
their  children  away  from  the  track.  Though 
the  proof  of  negligence  was  not  strong,  we 
tliink  the  case  ought  to  have  been  submit- 


ted to  the  Jury.  The  Judgment  is  reversed, 
and  a  new  trial  ordered.  All  the  Justices 
concurring. 


GTTARANTT  SAV.  BANK  v.  BUTLBR  et  aL 
(Supreme  Ciourt  of  Kansas.    Jan.  11,  1896.) 

IlOBTOAOXB  —  DlCBEI   IN  FOHXCLOBUBB  —  WaIVEB 

or  Objiotions. 
A  party  who  accepts  the  principal  ben- 
efits of  a  litigation  cannot  encape  from  its  bur- 
dens or  disadvantages  by  a  review  in  a  higher 
court.  Accordingly  where  the  defendant!  in 
error  were  released  by  the  pudgment  of  the 
conrt  below  from  personal  liability  for  the  mort- 
gage debt,  and  the  plaintiS  in  error  caused  the 
property  mortgaged  by  them  to  l>e  sold  nnder 
the  decree,  and  the  proceeds  to  be  applied  to- 
wards the  satisfaction  of  the  judgment  rendered 
against  other  parties  to  the  transaction,  held, 
that  error  will  not  lie  to  reverse  the  judgment 
releasing  the  defendants  in  error. 
(Syllabus  by  the  Coort) 

Brror  from  district  court,  Rice  county;  J. 
H.  Bailey,  Judge. 

Action  by  the  Guaranty  Savings  Bank 
against  Thomas  A.  Butler  and  others  to  re- 
cover on  notes,  and  to  foreclose  a  mortgage. 
There  was  a  decree  of  foreclosure,  and,  to 
that  part  thereof  disaffirming  the  personal  lia- 
bility of  the  mortgagors  for  a  deficiency, 
plaintiff  brings  error.    Affirmed. 

J.  B.  Larimer,  for  plaintiff  in  ierror.  Sam- 
uel Jones,  for  defendants  In  error. 

MARTIN,  G.  J.  On  December  1,  1884,  the 
defendants  in  error  and  others  executed  and 
delivered  their  promissory  note  for  the  sum 
of  ^,000,  payable  to  the  order  of  the  plaintiff 
in  error  five  years  after  date,  with  interest  at 
8  per  cent  per  annum,  payable  semiannually, 
interest  coupons  of  $320  each  l>elng  attached. 
This  promissory  note  was  secured  by  a  mort- 
gage on  lots  2,  4,  and  6  of  block  6  in  White's 
addition  to  the  city  of  Lyons,  the  Occidental 
Hotel  being  built  thereon.  On  January  25, 
1885,  the  mortgagors  conveyed  the  property 
to  J.  J.  Maxey,  who  assumed  the  payment  of 
the  mortgage  debt  On  December  15,  1886, 
said  J.  J.  Maxey  and  his  wife  conveyed  the 
property  to  Mary  C.  Ross  and  Sarah  A.  Hardy, 
who  also  assumed  the  payment  of  the  mort- 
gage Indebtedness.  On  October  20,  1890,  the 
bank  commenced  its  action  against  the  mak- 
ers of  the  note,  the  mortgagors,  their  grantee, 
and  the  g^rantees  of  Maxey,  to  recover  judg- 
ment upon  said  note  and  the  last  two  coupons, 
and  also  to  foreclose  the  mortgage.  The  de- 
fendants in  error  set  up  several  defenses  in 
their  answer,  alleging,  among  other  things, 
that  the  bank  assented  to  said  assumption  of 
the  debt  by  Maxey,  and  looked  to  him  tar 
payment  and  thereby  the  said  Maxey  t)ecame 
the  principal  debtor,  and  the  makers  of  the 
note  sureties;  and  that,  upon  the  sale  of  the 
property  by  Maxey  to  Mary  O.  Ross  and 
Sarah  A.  Hardy,  they  assumed  payment  of 
the  mortgage  indebtedness,  and  the  bank  ac- 
cepted them  as  principals;  and  that  this  was 
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withont  the  knowledge  or  consent  of  tbe  de- 
fendants in  error;  and  that,  by  reason  there- 
of, the  latter  became  and  were  fully  dischar- 
ged from  all  personal  liability  on  said  note, 
and  released  from  the  payment  thereof.  The 
plaintiff  did  not  demur,  but  replied  by  a  gen- 
eral denial.  At  the  trial.  May  29,  1891,  the 
burden  of  proof  being  upon  the  defendants, 
some  evidence  was  Introduced  tending  to  sup- 
port said  allegations  of  the  answer  as  to  some 
of  the  defendants.  No  objection  was  made 
to  the  ofller  of  testimony  under  the  answer, 
and  there  was  no  demurrer  to  the  evidence. 
The  court  rendered  personal  judgment  against 
several  of  the  defendants  for  $10,391,  and  or- 
dered the  sale  of  the  mortgaged  premises  for 
the  payment  of  the  debt,  but  no  personal 
Judgment  was  rendered  against  the  defend- 
ants in  error,  and  they  were  allowed  their 
costs  against  the  plaintiff  in  error;  and  this 
judgment  for  costs  in  their  favor  was  except- 
ed to  by  the  plalntlfC  in  error.  The  motion  of 
the  plaintiff  In  error  for  a  new  trial  was  over- 
ruled, but  no  exception  was  taken.  The  peti- 
tion In  error  was  filed  in  this  court  September 
23,  1891;  the  plainUff  in  error  claiming  that 
it  was  entitled  to  a  personal  judgment  against 
the  defendants  in  error.  It  is  admitted  In 
open  court  that  the  mortgaged  property  was 
sold  under  the  decree,  and  that  on  February 
27,  1892,  the  sum  of  $6,638.75  was  applied  as 
a  credit  on  Bald  judgment,  as  the  proceeds  of 
such  sale;  and  the  plaintiff  in  error  asks  this 
court  to  direct  the  district  court  to.  render  a 
personal  judgmoit  against  tbe  d^endants  in 
error  for  the  residue. 

Although  we  recognize  the  egnitable  prin- 
ciple that  a  grantee,  assuming  the  payment 
of  a  mortgage  indebtedness,  with  the  assent 
of  the  mortgagee,  becomes  a  principal,  and 
the  mortgagor  a  surety  only  (3  Pom.  Elq.  3xjr. 
i  1206,  and  cases  cited),  yet  it  may  be  donbt- 
fnl  if  the  answer  stated  facts  sufficient  to  ab- 
solve the  defendants  in  error  from  their  liabil- 
ity as  sureties.  We  are  relieved,  however, 
from  passing  up<Hi  this  question  on  account  of 
the  condition  of  the  record,  as  hereinbefore 
sufficiently  stated,  together  with  the  further 
circumstance  that  the  bank  has  already  re- 
ceived upon  its  judgment  the  amount  of  the 
net  proceeds  of  the  sale  of  the  mortgaged 
property.  Wlien  the  sale  was  made,  the  de- 
fendants in  error  had  been  relieved  by  the 
Judgment  of  the  district  court  from  all  per- 
sonal liability;  and,  as  the  record  stood;  they 
had  no  Interest  in  procuring  bidders  at  a 
higher  amount  than  that  realized.  Had  the 
judgment  remained  in  its  entirety  with  this 
proceeding  in  error  pending,  the  defendants 
In  error  might  have  protected  themselves  at 
the  sheriff's  sale;  but  the  property  was  ap- 
propriated when  they  had  apparently  no  in- 
terest in  the  price  at  which  it  might  sell.  In 
Albright  V.  Oyster,  9  C.  O.  A.  173,  60  Fed.  644. 
it  was  said  that  "no  rule  is  better  settled  than 
that  a  litigant  who  accepts  the  benefits,  or 
any  substantial  part  of  the  benefits,  of  a  judg- 
ment or  decree,  is  thereby  estopped  from  re- 


viewing and  escaping  ftom  Its  burdens.  He 
cannot  avail  himself  of  its  advantages,  and 
then  question  its  disadvantages  in  a  higher 
court"  See  Babbitt  v.  C!orby,  13  Kan.  612; 
Hoffmire  v.  Holcomb,  17  Kan.  378;  Fenlon  t. 
Goodwin,  85  Kan.  123,  10  Pac.  553;  Price  v. 
Allen,  38  Kan.  476,  477,  18  Pac.  609;  Brown 
V.  Vancleave,  86  Ky.  381,  6  8.  W.  25;  Wat- 
kins  V.  Martin,  24  Ark.  14;  Casseli  v.  Fagin, 
11  Mo.  207.  The  judgment  will  be  affirmed. 
All  the  Justices  concurring. 


PERKINS  et  aL  v.  BUNN  et  aL 
(Supreme  Court  of  Kansas.     Jan.  11,  1806.) 

Error  from  district  conrt,  Franklin  connty; 
A.  W.  Benson,  Judge. 

Action  by  Martha  M.  Perkins  and  others 
against  Elizabeth  Bunn  and  D.  M.  Bunn. 
From  the  judgment,  plaintiffs  bring  error.  Dis- 
missed. 

O.  A.  Smart,  for  plaintiffs  in  error.  Wm.  H. 
Clark  and  John  W.  Deford,  for  defendants  in 
error. 

PER  CURIAM.  At  April  term,  1891,  the 
plaintiffs  recovered  judgment  against  Eliiabeth 
Bunn  and  D.  M.  Bonn  for  $13,112.40,  on  a 
promissory  note  and  six  coupons:  but  the  court 
refused  to  render  judgment  on  three  other  cou- 
pons, of  $700  each,  on  the  ground  that  the 
right  of  action  thereon  was  barred  by  the  stat- 
ute of  limitations.  The  plaintiffs  excepted  to 
this  refusal  of  Judgment  on  the  three  coupons; 
and  on  October  31,  1881,  they  instituted  this 
proceeding  in  error.  Before  doing  so,  however, 
the  defendants  had  paid,  and  the  plaintiffs  re< 
ceived,  the  full  amount  of  the  judgment  render- 
ed, together  with  interest  and  costs,  and  for  this 
reason  the  defendants  in  error  move  to  dismiss 
this  proceeding:  and  the  motion  must  be  sus- 
tained, on  the  authority  of  Bank  v.  Butler  (just 
decided)  43  Pac.  229,  and  the  cases  therein 
cited. 


ATCHISON,  T.  &  S.  F.  B.  00.  T. 

CARRUTHBBa 
(Supr^ne  Court  of  Kansas.     Jan.  11,  18B6.) 

INJURT  TO  RaILBOAD  ElUFliOTB— EvIDBKOB. 

1.  Upon  the  undisputed  facts  the  acting 
yard  master  and  the  conductor,  whether  treated 
as  fellow  servantB  of  the  plaintiff  below  or  as 
vice  principals  of  the  defendant  below,  are  not 
justly  chargeable  with  negligence  proximately 
contributing  to  the  injury  complained  of. 

2.  In  the  entire  absence  of  testimony  tend- 
ing to  show  that  any  code  of  rules  or  system  of 
signals  for  the  giving  of  notice  w  warning  of 
the  approach  of  detached  cars  in  railroad  yards 
would  be  feasible  or  useful,  a  jury  is  not  justi- 
fied in  finding  that  a  railroad  company  is  negli- 
gent in  failing  to  prescril>e  the  same. 

(SyUabus  by  the  Court.) 

Ehror  from  district  court,  Johnson  cotmty; 
John  T.  Burris,  Judge. 

On  October  28,  1890,  the  defendant  In  er- 
ror was  in  the  service  of  the  plaintiff  In  error 
as  head  brakeman  on  a  freight  train  on  Its 
line  of  railroad  between  Kansas  City,  Mo., 
and  Ft  Madison,  Iowa.  Late  in  the  after- 
noon of  said  day  a  freight  train  was  made 
up  in  the  yards  at  Marcellne,  Mo.,  to  be  taken 
out  by  Lee  Burgess  as  conductor,  Carruthera 
as  head  brakeman,  and  a  rear  brakeman;  and 
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Camrthers  was  directed  by  J.  0.  Hntchln- 
eon,  acting  yard  master,  and  Lee  Bnrgess, 
condactor,  to  have  the  engine  bronght  out 
and  coupled  to  the  train,  and  told  that  there 
ynm  m.  car  to  cot  oat,  but  the  train  would  be 
ready  by  the  time  he  got  around  with  the 
engine.  The  conductor  waa  busy  taking  the 
seals  of  some  cars.  Carruthers  had  the  en- 
gine brought  out  and  backed  to  the  front  end 
of  the  train,  consisting  of  about  24  cars  be- 
sides the  caliooee.  The  front  car,  to  which 
the  tender  of  the  engine  was  to  be  attached,  - 
was  a  stock  car,  equipped  with  a  Janney 
coupler.  A  straight  link  was  held  in  this 
coupler  by  a  pin,  and  when  the  engineer 
backed  In  response  to  the  direction  of  Caiv 
ratb«n  it  was  found  that  the  link  was  too 
low  to  couple  to  the  tender,  and  Carruthers 
directed  the  engineer  to  pull  up,  which  he 
did,  leaving  about  18  Inches  space  between 
the  drawheads  of  the  tender  and  the  stock 
car.  Carruthers  went  In  between  to  take 
out  tiie  straight  link,  so  that  it  might  be 
i^laced  with  a  crooked  one,  which  waa  nec- 
essary to  make  the  coupling;  but  for  some 
reason  not  explained  the  pin  stuck  fast, 
and  he  attempted  to  loosen  It  by  shaking  the 
link,  and  while  he  held  the  link  with  his 
right  hand  and  the  head  of  the  pin  with  his 
left  the  stock  ear  was  jostled  and  propelled 
forward,  and  his  right  hand  was  caught  be- 
tween the  Janney  coupler  and  the  drawhead 
of  the  tender,  and  it  was  so  badly  injured 
that  it  became  necessary  to  amputate  the 
same  about  two  inches  above  the  wrist  Joint. 
It  further  appears  that  after  the  conversa- 
tion between  the  yard  master,  the  conductor, 
and  CJarmthers  about  bringing  out  the  en- 
gine, and  after  he  had  left  to  perform  that 
duty,  the  conductor  discovered  that  there 
were  two  coal  cars  destined  for  the  same 
place  that  were  not  together  in  the  train,  and 
be  asked  the  }'ard  master  to  have  them 
idaced  together,  which  could  only  be  done 
by  switching,  and  the  yard  master  directed 
the  switching  crew  to  do  this.  It  is  probable 
diat  the  car  about  which  the  yard  master 
and  the  conductor  spoke  to  Carruthers  had 
been  cot  out  before  Carruthers  attempted  to 
make  the  coupling,  and  that  the  Jostling  of 
the  stock  car  was  cansed  by  the  switching 
necessary  to  place  the  two  coal  ears  together. 
Oarmtbers  testified  that  before  going  in  to 
move  tbe  straight  link  he  looked  to  the  rear 
of  tbe  train,  and  did  not  see  any  switching 
going  on,  and  he  thought  that  the  train  was 
fully  made  up;  bat  after  he  was  hurt  he  no- 
ticed the  switch  engine  some  distance  from 
the  train,  and  going  In  tbe  opposite  direc- 
tion. Neither  the  yard  master,  the  conductor, 
Bor  any  person  connected  with  the  switching 
had  any  knowledge  that  Carruthers  was  be- 
tween the  front  car  and  tbe  tender,  and  Car- 
ratbets  bad  no  warning,  otherwise  than 
above  stated,  that  any  switching  was  being 
done  which  might  cause  the  Jostling  or  pro- 
pelling forward  ot  the  stock  car  In  front  of 
which  be  was  working.    Tbe  train  was  made 


ap  in  the  osual  way,  but  there  is  some  con- 
flict in  the  evidence  whether  it  was  or  was 
not  customary  to  couple  the  road  engine  to 
the  train  before  it  was  completely  made  up. 
The  printed  rules  and  regulations  for  the 
government  of  employes  on  the  road  and  in 
the  yards  were  not  offered  in  evidence;  but, 
80  far  as  appears,  the  company  had  no  es- 
tablished rale,  regulation,  or  custom  whereby 
switchmen  working  in  the  yards  were  notl- 
fled  or  warned  that  detached  cars  were  mov- 
ing upon  any  of  the  tracks  that  might  collide 
with  or  Jostle  any  standing  car  or  train,  ex- 
cept that  a  rule  required  that  the  engine  bell 
should  be  kept  ringing  while  the  engine  was 
in  motion.  It  was  admitted  that  the  com- 
mon law  was  and  is  In  force  in  Missouri,  and 
that  an  employe  of  a  railway  company  can- 
not recover  against  it  for  an  injury  suffered 
by  reason  of  the  negligence  of  a  coemployfi. 
On  a  trial  at  May  term,  1891,  Carruthers  re- 
covered a  Judgment  against  the  railroad  com- 
pany for  $10,960,  and  it  prosecutes  a  petition 
in  error  to  this  court  for  the  reversal  of  said 
Judgment     Reversed. 

A.  A.  Hurd,  O.  3.  Wood,  and  W.  Uttlefidd, 
for  plalntlfl  in  error.  A.  Smith  Devenney, 
for  defendant  in  error. 

MARTIN,  C.  X  (after  stating  the  facts). 
1.  The  court  instructed  the  Jury  that  the  con- 
ductor, engineer,  yard  master,  acting  yard 
master,  yard  men,  and  yard  switchmen  were 
all  coemployfis  of  the  plaintiff,  and  that,  If 
they  believed  from  the  evidence  that  the  in- 
Jury  complained  of  was  caused  by  the  negli- 
gence or  want  of  ordinary  care  of  any  of  the 
coemploySs  of  the  plaintiff,  then  It  was  their 
duty  to  find  In  favor  of  the  defendant.  Yet 
In  answer  to  a  particular  question  of  fact 
the  Jury  stated  that  the  misinformation,  or- 
ders, and  Instructions  respectively  given  by 
the  conductor  and  the  acting  yard  master  to 
plaintiff  concurrently  and  proximately  caus- 
ed and  materially  contributed  to  the  plain- 
tiff's Injury.  The  plaintiff  below  introduced 
in  evidence  the  decision  of  the  supreme  court 
of  Missouri  in  Moore  v.  Railway  Co.,  85  Mo. 
5S8,  which  defines  with  some  particularity 
who  are  fellow  servants  and  who  is  a  vice 
principal  in  that  state;  but,  in  our  view  c^ 
the  case.  It  is  Immaterial  whether  the  forego- 
ing Instruction  of  the  court  was  Justifiable 
or  not  under  said  decision.  Tbe  blame  was 
laid  by  the  petition  and  in  the  answer  of  the 
Jury  upon  the  acting  yard  master  and  the 
conductor,  but  we  are  tmable  to  discover  any 
negligence  on  their  part.  They  told  Car- 
ruthers that  there  was  one  car  to  cut  out, 
and  that  the  train  would  be  ready  by  the 
time  that  he  got  around  with  the  engine. 
This  was  doubtless  their  opinion  of  the  time 
It  would  require  to  accomplish  a  certain  re- 
sult. After  Carruthers  had  gone  on  his  er- 
rand, they  found  it  necessary  to  adjust  two 
other  cars,  and  place  them  together  In  the 
train.  We  cannot  presume  that  It  was  Im- 
proper or  unnecessary  to  make  mcb  adjnst- 
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ment,  for  this  would  be  against  Tbe  evidence. 
They  did  not  know  that  Carrutbers  would 
have  any  difiSculty  In  coupling  the  front  car 
to  the  tender,  nor,  when  the  cars  were  being 
shifted,  that  he  was  In  any  place  of  danger. 
Under  such  circumstances  It  would  be  an  ex- 
traordinary precaution  for  the  yard  master 
or  the  conductor  to  search  for  Carruthers,  to 
inform  him  that  further  switching  was  nec- 
essary than  had  been  contemplated  at  the 
time  of  the  conversation  with  him.  In  any 
event,  the  Judgment  being  against  the  rail- 
road company,  Carruthers  has  no  reason  to 
complain  of  the  Instructions  upon  the  law  as 
to  coemploy€8  or  fellow  servants. 

2.  It  was  claimed  by  the  plaintiff  below 
that  the  railroad  company  was  guilty  of  neg- 
ligence In  failing  to  prescribe  proper  rules 
and  regulations  for  notice  or  warning  of  the 
movement  and  approach  of  detached  cara^ 
and  that  the  injury  complained  of  was  the 
result  of  such  negligence;  and  the  Jury  found 
that  this  failure  and  omission  of  the  com- 
I)any  materially  contributed  to  and  concur- 
rently and  proximately  caused  said  Injury. 
The  plaintiff  below  introduced  In  evidence 
the  decision  In  Reagan  v.  Railway  Co.,  93  Ma 
848,  6  S.  W.  871,  to  show  that  It  may  be  the 
duty  of  a  railway  company  to  prescribe  rules 
su£acient  for  the  orderly  and  safe  manage- 
ment of  its  business,  and  that  whether  the 
company  was  guilty  of  negligence  in  falling 
to  prescribe  suitable  rules  was  a  question  for 
the  Jury.  In  tliat  case,  however,  a  demurrer 
to  the  petition  was  sustained.  It  is  nowhere 
Intimated  that  the  Jury  could  pass  upon  the 
question  without  any  evidence  upon  the  sub- 
ject. In  the  present  case  no  evidence  was 
given  tending  to  show  that  any  notice  of  the 
approach  of  detached  cars  in  railroad  yards 
or  In  those  at  Marcellne,  Mo.,  would  be  use- 
ful or  practicable.  It  appears  to  have  been 
the  custom  to  ring  the  bells  of  engines  while 
in  motion;  and  whether  any  warning  of  the 
approach  of  detached  cars  by  any  known 
method  would  have  been  of  any  avail  for  the 
protection  of  the  plaintiff  below  under  the 
circumstances  we  are  left  entirely  to  con- 
jecture. Mo  manual  signal  in  the  direction  of 
the  moving  cars  could  have  been  seen  by  him 
while  he  was  between  the  stock  car  and  the 
engine,  and  the  distance  and  the  noise  pre- 
cluded any  efficient  use  of  the  voice.  Wheth- 
er, in  such  a  place,  the  danger  to  men  work- 
ing upon,  about,  or  between  cars  would  be 
lessened  by  the  whistling  of  the  locomotive, 
we  are  not  advised.  Possibly,  where  tracks 
are  numerous,  and  ^several  engines  are  at 
work  in  the  same  yards,  such  signals  would 
be  little  or  no  protection  to  the  men;  and, 
in  the  entire  absence  of  testimony  as  to  tlie 
feasibility  or  usefulness  of  any  code  of  rules 
or  system  of  signals,  the  Jury  was  not  Justi- 
fied In  finding  that  the  railroad  company  was 
negligent  In  falling  to  prescribe  the  same. 
The  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trlaL  All  the  Jus- 
tices concurring. 


SPRATLBT  T.  BOARD  OF  OOUNTT 

OOM'RS  OF  LEAVENWORTH 

COUNTY. 

(Supreme  Court  of  Kansas.    Jan.  U,  1808.) 

ConKTT  TasuuBEB— CoMPEirsATioir— Intbbbst  oh 

POBIilO  FONOS. 

1.  A  county  treasurer  cannot  legally  receive 
or  retain  any  other  or  greater  compensation  for 
official  responsibility  and  services  than  the  sal- 
ary expressly  allowed  by  law. 

2.'Mone^  deposited  with  the  county  treas- 
urer by  a  railroad  company,  in  proceedmgs  for 
the  condemnation  and  appropriation  of  land  for 
a  right  of  way  for  a  railroad,  is  public  money, 
within  the  meaning  of  that  term  as  used  in  par- 
agraph 1716  of  the  General  Statutes  of  1889, 
and  the  interest  paid  on  such  money  by  the 
public  depository,  under  an  agreement  with  the 
board  of  county  commissioners,  is  the  property 
of  the  county. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Leavenworth 
county;   Robert  Crosier,  Judge. 

Action  brought  by  the  board  of  county 
commissioners  of  Leavenworth  county 
against  John  W.  Spratley,  formerly  treasur- 
er of  that  county,  to  recover  Interest  collect- 
ed by  him  upon  funds  which  he  liad  thereto- 
fore placed  in  the  public  depositories,  and 
which.  It  was  alleged,  he  Illegally  retains 
and  refuses  to  deliver  to  his  successor.  In 
his  answer  Spratley  alleged  that  he  had  de- 
livered to  his  successor  all  public  moneys 
which  came  into  his  hands,  other  than  such 
as  had  been  duly  paid  out  by  him.  He  aver- 
red that  certain  railway  companies  deposit- 
ed condemnation  money  with  him,  which  he 
placed  in  certain  depositories,  and,  under 
an  agreement  with  them,  interest  to  the 
amount  of  $4,519.47  accrued  thereon,  which, 
with  the  consent  of  the  railway  companies, 
he  has  retained  as  and  for  compensation 
for  bis  trouble  and  expense  in  keeping  the 
condemnation  money.  A  trial  was  had  be- 
fore the  court,  and  the  following  findings  of 
fact  and  conclusions  of  law  were  made: 

"Findings  of  fact:  First  That  the  de- 
fendant, John  W.  Spratley,  was  the  county 
treasurer  of  Leavenworth  county,  Kan.,  from 
the  second  Tuesday  of  October,  1886,  to  the 
second  Tuesday  of  October,  1890,  duly  elected, 
qualified,  and  acting  as  such.  Second.  That 
during  the  defendant's  term  of  ofilce  there 
was  deposited  with  him,  in  his  official  ca- 
pacity, by  certain  railroad  companies,  cer- 
tain amounts  of  money,  commonly  known  as 
'condemnation  money,'  such  money  having 
been  deposited  with  him  as  county  treasurer 
under  article  9,  c.  23,  of  the  Compiled  Laws 
of  the  State  of  Kansas  of  1889.  Third.  That 
the  defendant  deposited  such  funds  in  the 
banks  in  the  city  of  Leavenworth  which  had 
been  duly  designated  as  depositories  of  pub- 
lic money  by  the  plaintiff;  it  having  entered 
into  contracts  with  such  banks  for  the  de- 
posit of  public  money,  and  the  payment  by 
the  banks  of  interest  on  such  deposits. 
Fourth.  From  the  commencement  of  the  de- 
fendant's term  of  office  and  up  to  January 
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7.  1888,  the  Interest  upon  the  condemnation 
money  so  deposited,  computed  at  the  rate  of 
Interest  specified  in  the  contracts  between 
the  plaintiff  and  the  depository  banks, 
amoonted  to  |1,800,  and  prior  to  said  last- 
mentioned  date  the  condemnation  money  de- 
posited by  said  comity  treasurer  in  said 
banks  was  not  separated  from  other  mon- 
eys deposited  by  him,  so  that  it  could  be  as- 
certained, either  from  the  books  of  the 
bank,  or  from  the  books  of  the  county  treas- 
urer's office,  bow  much  thereof  was  deposltr 
ed  with  one  bank  and  bow  much  thereof 
with  another;  that  prior  to  February  29, 
1888,  the  Interest  earned  by  such  deposit  of 
condemnation  money  with  the  banks  was 
not  kept  In  any  separate  account  in  the  coun- 
ty treasurer's  books,  but  It  was  placed  to 
the  credit  of  the  general  interest  account, 
which  appears  in  the  county  treasurer's  of- 
ficial records,  which  account  was  entitled 
'Interest  on  Deposits  In  Bank';  all  other  In- 
terest received  by  the  county  pursuant  to 
the  contracts  with  the  depository  banks  be- 
ing mixed  therewith,  and  placed  to  the  cred- 
it of  the  same  account  Fifth.  On  Febru- 
ary 29, 1888,  the  defendant,  as  county  treas- 
urer, opened  a  new  account  upon  his  official 
records,  entitling  the  same  'Interest  on  Con- 
demnation Money  Deposited  In  Banks,'  deb- 
iting the  old  Interest  account  with  $1,800, 
and  crediting  the  new  account  with  such 
amount.  This  last-mentioned  account  com- 
menced with  the  said  Item  of  $1,800,  and 
subsequently  accruing  Interest,  received 
from  the  banks  on  condemnation  money.  In- 
creased the  same,  until,  October  14,  1890,  it 
amounted  to  $4,519.47,  at  which  time  the  de- 
fendant vacated  his  office,  his  term  having 
expired.  All  of  said  amount  was  received 
by  the  defendant  as  county  treasurer  as 
aforesaid  from  Interest  paid  by  the  bank 
upon  condemnation  money  deposited  with 
them;  said  bank  at  all  such  times  having 
contracts  with  the  plaintiff  which  constl- 
tnted  them  public  depositories.  Sixth.  On 
Janu^jy  7,  1888,  the  defendant  opened  an 
account  In  each  of  the  depository  banks  as 
•J.  W.  Spratley,  County  Treasurer,  Condem- 
nation Money,'  to  which  account  he  caused 
to  l)e  transferred  the  $1,800  interest  above 
iDentioned,  together  with  the  condemnation 
money  in  his  hands  on  said  date,  to  which 
account  from  time  to  time  interest  on  that 
account  was  credited  by  the  depository 
banks  until  the  expiration  of  the  defendant's 
term  of  office.  Seventh.  The  defendant's 
final  semiannual  report  as  county  treasurer 
was  filed  with  the  county  clerk  October  22, 
1890,  and  was  for  the  six  months  ending  Oc- 
tober 13,  1S90.  In  this  report  there  is  the 
following  statement  by  the  defendant:  'On 
the  13tb  day  of  October,  1890,  I  had  on  hand 
and  turned  over  to  C.  J.  Buckingham,  now 
county  treasurer  of  this  said  county,  all 
money  before  that  time  deposited  with  me 
under  article  9  of  chapter  23  of  the  Com- 
plied Laws  of  Kansas  of  1889,  in  all  a  sum 


of  $16,653.13,  received  from  or  for  different 
railroad  companies,  and  belonging  thereto 
as  follows,  to  wit:  [Here  follows  a  state- 
ment showing  names  of  railroad  companies 
and  the  amounts.]  I  then  had  and  still  re- 
tain the  following  amount  of  interest  ac- 
crued on  some  of  the  last  aforesaid  and  oth- 
er similar  moneys,  which  I  retained  and  do 
not  turn  over  because  I  claim  the  same  is 
my  own  money  for  compensation  for  taking 
care  of  same  at  request  of  the  railroad  com- 
panies, to  wit:  $4,519.47.'  Eighth.  The'  de- 
fendant has  never  repaid  the  above  sum  of 
$4,519.47,  but  stiil  keeps  and  retains  the 
same.  All  thereof  Is  interest  on  condemna- 
tion moneys  deposited  with  the  defendant  in 
his  official  capacity,  and  such  Interest  was 
paid  by  depository  banks  of  the  city  of 
Leavenworth;  that  is,  by  banks  with  whom 
the  plaintiff  had  contracts  for  the  de^sit  of 
public  money,  contemplating  the  payment 
of  Interest  All  other  funds  belonging  to  the 
defendant's  office  were  turned  over  by  him 
to  his  official  successor.  Ninth.  The  salary 
that  was  due  to  the  defendant  during  Ills 
term  of  office  as  county  treasurer  has  all 
been  paid  to  him  In  full,— that  is,  tbe  whole 
$4,000  allowed  him  by  law  has  been  paid 
him,  otherwise  and  independent  of  any  of 
tbe  aforesaid  $4,519.47,— but  there  was  not 
anything  allowed  him  specifically  for  any 
trouble  In  relation  to  the  aforesaid  condem- 
nation, and  he  never  asked  for  any  from  the 
county.  Tenth.  The  railroad  companies  re- 
ferred to  in  these  findings,  during  defend- 
ant's term  of  office,  assigned  to  the  defendant 
what  interest  they  had,  if  any.  In  the  $4,519.47 
retained  by  him  as  interest  on  condemnation 
money.  (To  which  findings  of  fact  and  to 
each  thereof,  and  to  each  and  every  part 
thereof,  the  plaintiff  duly  excepts.)" 

"Conclusions  of  law:  First  The  treas- 
urer of  Leavenworth  county  is  not  entitled  to 
more  compensation  for  the  performance  of 
official  duties  from  any  source  than  $4,000 
per  annum  to  be  paid  by  the  county.  (To 
which  conclusion  of  law  said  defendant  ex- 
cepts.) Second.  Condemnation  money  is 
•public  money'  within  the  meaning  of  para- 
graph 1716,  Qen.  St  1889,  and  Interest  ac- 
cruing thereon  from  depositories  designated 
by  the  board  of  county  commissioners  be- 
longs to  the  county,  (To  which  conclusion 
of  law  said  defendant  excepts.)  Third.  The 
plaintiff  is  entitled  to  a  judgment  against 
the  defendant  for  $4,619.47,  and  interest 
thereon  at  6  per  cent  per  annum  from  Oc- 
tober 14,  1890." 

Spratley  complains,  and  brings  the  case 
here  for  review.    Affirmed. 

L.  B.  &  S.  B.  Wheat  Luden  Baker,  and 
Waggener,  Horton  &  Orr,  for  plaintiff  in 
error.  William  C.  Hook  and  John  H.  At- 
wood,  for  defendant  in  error. 

JOHNSTON,  J.  The  compensation  of  a. 
county  treasurer  is  determined  by  the  num- 
ber of  inhabitants  in  the  county  for  which 
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he  Is  elected,  and  as  LeaTenworth  county 
bas  a  population  of  over  25,000,  the  treasurer 
of  that  county  Is  entitled  to  a  salary  of  Hr 
000.  This  is  the  extreme  limit  of  compen- 
sation that  he  can  claim  or  retain  for  any 
official  responBlbiUty  which  he  may  assume 
and  for  every  official  duty  which  he  may 
perform.  It  la,  as  the  statute  says,  "In  full 
for  all  services  rendered  by  said  treasurer 
or  bis  deputies,"  and  he  Is  required  to  re- 
port to  the  board  of  county  commissioners 
all  fees  which  he  may  receive  for  official 
services  performed  at  the  request  of  oth- 
ers, and  the  amount  of  them  Is  to  be  deduct- 
ed from  the  salary  allowed.  Oen.  St  1889, 
pars.  1716,  1717.  In  another  section  it  Is 
made  a  felony  for  the  treasurer  to  use  or 
permit  others  to  use  "any  public  money 
coming  Into  his  possession  or  under  his  con- 
trol frqm  any  source  whatever  by  virtue  of 
his  official  position."  Id.  par.  1715.  It  Is 
within  the  jwwer  of  the  legislature  to  fix 
the  compensation  of  public  officers  for  offi- 
cial service,  and  to  make  it  unlawful  for 
county  treasurers  to  receive  or  retain  any 
other  or  greater  reward  from  any  source 
whatever  for  the  performance  of  such  serv- 
ices. The  statutory  provisions  relating  to 
such  officers,  in  effect,  preclude  the  treas- 
urer from  receiving  any  compensation,  or 
from  taking  or  retaining  any  reward,-  other 
than  is  expressly  allowed  as  salary.  The 
payment  to  and  the  retention  by  a  public 
■officer  of  any  private  reward,  or  any  com- 
pensation other  than  as  expressly  provided 
by  law.  Is  contrary  to  public  policy,  subver- 
sive of  good  morals,  and  inconsistent  with 
the  pure  administration  of  a  public  trust 
The  condemnation  moneys  were  deposited 
with  Spratley  as  county  treasurer,  and  un- 
der the  statute  it  was  his  official  duty  to 
hold  and  distribute  them.  We  are  very 
clear,  therefore,  that  he  is  in  no  sense  enti- 
tled to  take  or  retain  any  additional  com- 
pensation for  the  discharge  of  that  duty. 

Can  the  county  recover  the  interest  on  the 
condemnation  moneys  that  were  placed  by 
him  tn  the  public  depositories?  It  is  in- 
sisted on  behalf  of  Spratley  that  no  one, 
other  than  the  owners  of  these  moneys,  can 
rightfully  claim  the  Interest  which  accrues 
on  the  same,  and  that  they  are  not  public 
moneys,  within  the  meaning  of  the  statute 
governing  deposits.  It  provides  that  the 
"treasurer  shall  deposit  dally  all  public 
money  In  some  responsible  bank,  to  be  des- 
ignated by  the  board  of  county  commis- 
sioners, in  the  name  of  such  treasurer  as 
sncb  officer,  which  bank  shall  pay  such  in- 
terest on  average  balances  as  may  be  agreed 
upon  by  the  board  of  county  commission- 
ers, and  such  bank  shall  credit  the  same 
monthly  to  the  account'  of  said  treasurer, 
and  before  making  such  deposits  the  said 
board  shall  take  from  such  bank  a  good  and 
sufficient  bond,  in  a  sum  equal  to  the  largest 
approximate  amount  that  may  be  deposited 
At  any  one  time,  conditioned  that  such  de- 


posit shall  be  promptly  paid  on  the  check 
or  draft  of  the  treasurer  of  said  county,  and 
such  bank  shall,  on  the  first  Monday  of  each 
month,  file  with  the  county  clerk  a  state- 
ment of  the  amount  of  money  on  hand  dur- 
ing the  previous  month,  and  the  amount  of 
interest  accrued  thereon  to  said  date."  Gen. 
St.  1889,  par.  1716.  It  Is  true,  as  contended, 
that  the  funds  deposited  do  not  belong  to 
the  public.  If  the  condemnation  proceed- 
ings are  regular,  the  money  deposited  be- 
longs to  the  railroad  company  until  the 
right  of  way  passes  to  the  company.  If  no 
appeal  Is  taken  from  the  award  of  the  con- 
demnation commissioners,  the  right  of  way 
passes  to  the  railroad  company  and  the  right 
to  the  money  passes  to  the  landowner. 
Blackshire  v.  Railroad  Co.,  13  Kan.  514; 
Central  B.  V.  P.  R.  Co.  v.  Atchlnson,  T.  &  S. 
F.  R.  Co.,  28  Kan.  453.  It  does  not  appear 
that  appeals  were  taken  by  any  of  the  land- 
owners and,  if  none  were  taken  until  the 
time  for  appeals  expired,  the  deposits  be- 
came the  property  of  the  landowners.  Al- 
though the  condemnation  money  was  not 
owned  by  the  public.  It  nevertheless  was 
public  money,  within  the  meaning  of  the 
statute  rel^uiring  the  placing  of  funds  in  the 
public  depositories.  It  is  money  paid,  as 
the  law  requires,  in  a  public  proceeding,  to 
secure  the  accomplishment  of  a  public  pur- 
pose. It  Is  placed  In  the  custody  of  a  pub- 
lic officer,  who  keeps  the  same  at  the  pub- 
lic expense.  It  Is  obtained  in  the  exercise 
of  the  sovereign  power  of  eminent  domain, 
which  can  only  be  used  for  public  piirposes. 
The  sovereign  power  being  delegated  to  the 
railroad  company  makes  it  a  public  agency 
to  secure  the  building  of  a  highway  to  carry 
out  a  public  use.  An  important  and  essen- 
tial step  in  this  public  proceeding  is  the  pay- 
ment or  deposit  of  condemnation  money,  and 
the  legislature,  which  has  full  power  In  the 
premises,  has  provided  that  the  amounts 
awarded  as  compensation  to  landowners  by 
the  public  tribunal  provided  for  that  pur- 
pose shall  be  deposited  with  the  county 
treasurer.  He  holds  it  as  a  public  officer, 
rather  than  as  the  agent  of  the  railroad 
companies  or  the  landowners.  The  awards 
deposited  are  not  loaned  to  the  county,  nor 
does  the  county  become  responsible  to  the 
owners  of  those  funds  for  either  principal  or 
Interest.  Neither  the  railroad  companies 
nor  the  landowners  are  entitled  to  claim 
from  the  treasurer  any  more  than  the 
amounts  deposited.  There  is  no  privity  be- 
tween those  owning  the  fund  and  the  coun- 
ty which  would  entitle  them  to  anything  for 
the  use  of  the  money,  no  more  than  the  own- 
ers of  redemption  money  could  claim  Inter- 
est for  the  use  of  money  paid  to  redeem 
land  from  a  sale  for  taxes.  If  the  treasurer 
should  fall  to  pay  the  money  upon  demand 
to  one  entitled  to  it  a  liability  for  Interest 
might  arise  against  him;  but  so  long  as 
the  money  remains  in  the  county  treasury 
unclaimed,   no  interest  can  rightfully  be  de- 
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moadod  by  the  owner.  His  only  concern  is 
tliat  the  money  deposited  shall  be  safely 
kept  and  properly  distributed.  The  facili- 
ties for  the  safe-keeping  of  the  money  are 
provided  by  the  county,  and  at  its  expense. 
Tlie  county  board  designates  the  bank  in 
which  the  money  shall  be  placed,  fixes  the 
rate  of  interest  which  shall  be  paid  on  the 
aTerage  balances  that  may  be  deposited, 
and  the  bond  of  the  depository  is  taken  by 
and  in  the  name  of  the  county  commlssion- 
ent.  The  public  depository  ts  a  part  of  the 
flnntiMni  system  of  the  county,  the  main  p\a- 
pose  of  which  is  the  protection  and  safety 
of  the  funds  placed  in  the  hands  oit  th« 
county  treasurer  as  the  law  provides.  The 
payment  of  Interest  is  only  an  incident  to 
the  transaction,  and  as  the  county  bears  all 
the  burden  and  coat  of  providing  the  facili- 
ties for  the  safe-keeping  of  the  money,  it  Jus- 
tified the  legislature  in  authorizing  the  col- 
lection of  interest  upon  the  funds  placed  in 
the  depository.  Interest  can  only  be  col- 
lected where  it  is  speclflcaUy  authorized  by 
law.  There  is  no  statutory  provision  au- 
thorizing the  collection  of  the  interest  agreed 
to  be  i>aid  by  a  public  depository  upon  con* 
demnation  money,  redemption  money,  aot  of 
any  other  public  money  lawfully  remaining 
in  the  county  treasury.  The  statute  does 
provide,  however,  that  the  county  may  ar- 
range for  the  deposit  of  all  such  money  in 
some  responsible  bank,  and  may  agree  with 
the  bank  upon  the  interest  which  shall  be 
paid,  and  from  the  language  employed  we 
think  the  legislature  clearly  contemplated 
that  the  interest  accruing  on  such  funds 
abonld  belong  to  the  county.  The  Judg- 
ment of  the  district  court  will  be  affirmed. 
All  tlie  Justices  concurring. 


FKY  et  al.  v.  FBT  et  oL 

(Snpreme  CSonrt  of  Kansas.     Jan.  11.  1866.) 

Wmsse — CoMPBTSHOT— TiiAKai.cTioHS  wrra  Da- 

OSDBST. 

Tlie  fact  that  one  of  the  parties  to  an 
action  cannot  teati^^  in  regard  to  a  converaa- 
tion  which  he  had  with  a  deceased  person  does 
not  preclude  third  persons  who  heard  the  con- 
Tersation  from  giving  testimony  as  to  the  same 
in  behalf  of  the  other  party.  Such  witnesses 
nay  be  required  to  give  the  entire  conversation, 
or  80  much  thereof  as  has  a  bearing  npon  the  is- 
sue in  the  case. 
(Syllabus  by  the  Coart) 

Brror  from  district  oonrt,  Sedgwick  coun- 
ty; G.  Beed,  Judge. 

Action  by  Daniel  A.  Fry,  by  his  guardian, 
and  others,  against  Samuel  Fry  and  others. 
Judgment  for  plaintUI8,and  defendants  bring 
error.   Affirmed. 

"W.  BJ.  Stanley,  for  plalntltrB  in  error.  Wall 
A  Brooks,  for  defendants  in  error. 

JOHNSION,  J.  This  action  was  brought 
by  Daniel  A.  Fry,  a  minor,  by  his  guardian, 
H.   F.    Bhodes,    and    bis    mother,    Louisa 


Schwerdl^er,  as  heirs  at  law  of  Albert 
Fry,  deceased,  to  recover  from  Samuel  Fry, 
Aaron  Fry,  and  William  Weatherholt  80  acres 
of  land  in  Sedgwick  county,  and  also  tot 
damages  for  the  wrongful  detention  of  the 
same.  The  claim  of  the  plaintitrs  l>elow 
was  that  Samuel  Fry,  the  father  of  Albert, 
agreed  that  If  Albert  would  take  possession  r 
of  the  land,  bring  it  under  cultivation,  and 
buUd  good  improvements  thereon,  then  be,' 
Samuel  Pry,  would  execute  to  Albert  a  deed 
of  conveyance  for  the  land,  and  the  same 
should  become  the  property  of  Albert  in  fee 
simple;  and  that,  in  pursuance  of  this  agree- 
ment and  gift,  Albert  took  possession  of  the 
land,  brought  the  entire  tract  under  cultiva- 
tion, erected  thereon  houses,  stables,  corn- 
cribs  and  wagon  sheds,  planted  and  cnl- 
tirated  orchards  and  hedges,  fenced  and  oth- 
erwise improved  the  land,  at  a  cost  of  ^1,500. 
It  is  alleged  that  the  gift  was  made,  posses- 
sion taken  by  Albert  thereunder,  and  im- 
pnyrements  begun  in  1878,  and  in  1881  he 
was  married  to  Louisa,  and  of  this  marriage 
Daniel  A.  E^  was  bom.  They  continued  to 
occupy  the  premises  until  the  death  of  Al- 
bert Fry  on  March  26,  1884.  Soon  after  the 
death  of  Albert,  Samuel  Fry  disputed  the 
ownership  of  the  land,  and  it  Is  alleged  that 
by  subterfuge  and  force  he  remqved  and  kept 
them  from  the  possession  of  the  inemises. 
The  case  was  tried  with  a  Jury,  and  a  find- 
ing made  in  favor  of  the  defendants  in  er- 
ror, awarding  them  the  land  and  $450  as 
damages  for  the  wrongful  detention  of  the 
same. 

The  principal  contention  In  this  court  is 
that  the  proof  is  not  sufficiently  strong  and 
clear  to  warrant  the  conclusion  that  an  ef- 
fectual gift  of  the  land  had  been  made.  We 
find,  however,  that  this  question  is  not  open 
for  our  consideration.  It  does  not  appear 
from  the  record  that  we  have  all  the  testi- 
mony upon  which  the  trial  court  acted.  We 
might  Bay,  however,  that  the  testimony  which 
is  included  in  the  record  appears  to  us  to  be 
sufficient  to  sustain  the  Judgment  that  was 
given. 

It  is  contended  that  error  was  commit- 
ted in  admitting  testimony  of  a  statement 
made  by  Samuel  Fry  to  his  son  Albert. 
When  Louisa,  who  was  the  wife  of  Albert, 
was  upon  the  witness  stand,  an  inquiry 
was  made  as  to  whether  she  had  heard  Sam- 
uel Fiy  make  any  statement  relative  to  the 
land  in  controversy,  and  she  answered,  with- 
out objection,  that  she  had.  She  was  then 
asked  to  give  the  statement  which  he  had 
made,  when  an  objection  was  made  that  the 
statement  wa»  a  part  of  a  conversation  with 
Albert,  now  deceased,  and  that,  as  communi- 
cations between  them  would  not  be  com- 
petent in  favor  of  Samuel  Fry,  the  giving 
of  a  part  of  the  conversation  would  be  Im- 
proi>er.  The  statements  of  Samuel  Fry  with 
reference  to  the  giving  of  the  land  to  his  son 
were  certainly  competent  testimony,  when 
given  by  one  authorised  to  testify  to  them. 
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The  fact  that  Samuel  Try  could  not  testify 
In  regard  to  a  transaction  or  communication 
had  personally  with  his  deceased  son  does 
not  preclude  third  persons,  who  heard  the 
statements,  from  relating  them  aa  testimony. 
Ndther  can  it  be  said  that  a  part  of  the  con- 
versation upon  that  subject  Is  incompetent, 
or  that  the  plalntifFs  in  error  were  prevented 
from  obtaining  the  entire  conversation.  Up- 
on cross-examination  th^  could  have  obtain- 
ed from  the  witness  all  of  the  conversation 
had  bearing  upon  the  question  at  issue.  An 
attempt  was  afterwards  made  to  show,  by 
Samuel  Pry,  what  the  transactions  with  Ms 
son  were  in  respect  to  the  land;  but  the 
court,  upon  objection,  properly  excluded  the 
answer.  It  is  said  that,  as  the  testimony  of 
Louisa  concerning  the  statements  of  Samuel 
Fry  had  been  received  in  evidence,  he  should 
have  been  allowed  to  rebut  or  deny  the  con- 
versation. It  appears  that  there  is  no  rea- 
son for  complaint  in  this  respect  The  record 
shows,  whether  the  testimony  was  admissi- 
ble or  not,  that  he  was  permitted  to  and 
actually  did  deny  what  was  said  by  Louisa 
respecting  the  statements  he  had  made.  It 
thus  appears  that  they  had  the  privilege  of 
cross-examining  lionisa  fully  as  to  the  state- 
ments, and  tliat  Samuel  Fry  was  not  only 
permitted  to.  contradict  her  testimony,  but 
was  also  allowed  to  state  that  he  had  never 
agreed  to  give  Albert  the  land,  nor  ever  said 
that  he  would  make  them  a  deed  to  the  land. 
We  think  the  plamtiffs  In  error  have  no 
cause  to  CMnplain  of  the  ruling^  upon  the 
testimony.  No  other  objection  is  presented 
by  the  record,  nor  do  we  find  any  error  which 
warrants  a  reversaL  Judgment  aihrmed.  All 
the  justices  concurring. 


OAWOOD  et  al.  v.  WOLPLBT. 

(Supremo  Court  of  Kansas.     Jan.  11,  1896.) 

Claims  aoaimst  Dbobdbnt's  Bstatb— Waobb  of 
Clbbk. 

All  wages  due  a  clerk  for  services  ren- 
dered, before  ea  well  as  daring  the  last  illness 
of  a  deceased  employer,  fall  within  the  second 
class  of  claims  against  his  estate,  and  are  in- 
cluded in  the  term  "wages  of  servants,"  as 
Qsed  in  section  80  of  the  "Act  respecting  ex- 
ecutors and  administrators  and  the  settlement 
of  'the  estates  of  deceased  persona." 
(SyUabna  by  tb:  Ccart.) 

Error  from  district  court,  Nemaha  county; 
J.  F.  Thompson,  Judge. 

Proceedings  by  Cawood  Bros,  against  Theo- 
dore Wolfley,  administrator,  to  enforce  a 
claim  against  defendant's  estate.  From  the 
judgment,  plalntifTs  bring  error.    Modified. 

Wells  &  Wells,  for  plalntUTs  in  error.  Sam- 
uel K.  Woodworth.  for  defendant  In  error. 

ALLEN.  J.  The  sole  question  presented 
by  the  record  in  this  ca<<e  is  whether,  in  the 
classification  of  demands  against  the  estate 
of  a  deceased  person,  the  wages  of  a  clerk 


employed  by  the  decedent  in  his  store  for  a 
period  prior  to  his  last  illness  are  to  be  In- 
cluded, under  the  proyisions  of  aectlcm  80, 
c.  37,  of  the  General  Statutes  of  1889,  in  the 
second  class.  The  first  part  of  the  section 
reads  as  firilows:  "All  demands  against  the 
estate  of  any  deceased  person  shall  be  divid- 
ed into  the  following  classes:  (1)  Funeral 
expenses.  (2)  Expetses  of  the  last  sickness, 
wages  of  servants,  and  demands  for  medi- 
cines and  medical  attendance  during  the  last 
sickness  of  the  deceased,  and  the  expenses 
of  administration"  Is  a  clerk  a  servant, 
within  the  meaning  of  this  language,  and,  it 
so,  are  the  wages  confined  to  those  accruing 
during  the  last  illness  of  the  deceased?  No 
direct  authority  Is  cited  or  known  to  us  on 
the  question.  The  legislature,  in  more  than 
one  enactment  has  manifested  a  purpose  to 
secure  to  all  wage  earners  their  hire,  and  to 
prefer  their  claims  to  those  of  most  other 
creditors.  It  is  conceded  that  the  term 
"servant,"  in  its  usual  act^eptatlon,  especially 
in  the  law,  is  broad  enough  to  include  a 
clerk;  but  it  is  argued  that  the  word  Is  here 
used  in  a  restricted  sense,  and  means  only 
menial  or  housdiold  servants.  We  are  loatb 
to  recognize  any  such  classification  In  Kan- 
sas as  menial  servants.  The  word  is  broad 
enough  to  Include  a  clerk,  and  we  think  the 
legislature  Intended  it  should  do  so.  Nor  do 
we  think  the  wages  referred  to  are  limited 
to  those  earned  during  the  last  Illness  of  the 
deceased.  In  this  particular  case  the  amount 
of  wages  conceded  to  be  due  is  unusually 
large,  but  that  fact  canaot  affect  the  gen- 
eral rule.  Though  the  language  used  might 
perhaps  be  held  to  restrict  the  time  to  the 
period  of  the  last  sickness,  we  think  it  as  ca- 
pable of  the  othei  construction,  and  that  the 
legislature  intended  to  classify  all  wages  of 
servants  ahead  of  debts  due  tlie  state,  judg- 
ments and  demands  cf  the  fifth  class.  The 
judgment  of  the  distrlot  court  will  be  modi- 
fled  by  classifying  the  demand  allowed  the 
plaintllF  in  the  second  class,  instead  of  the 
fifth.  Judgment  will  be  entered  In  this  court 
in  favor  of  the  plaintiffe  in  error  for  costs. 
All  the  Justices  concurring. 


NIXON  V.  OYDON  LODGE  NO.  B, 

KNIGHTS  OF  PYTHIAS, 

OF  &AIASA,  et  aL 

(Supreme  Ooort  of  Kansas.     Jan.  11,  1808.) 

llBOHANICS'  LiBNS— PBIOBITT  OVBB    HoRTOAOBS— 
BNrOBOBIIBNT — BtATBMEKT — RiOHTS  OF 

Bubcontraotobs. 

1.  Where  a  mortgage  loan  upon  real  estate 
was  negotiated  before  the  commencement  of 
a  building  thereon,  but  the  papers  w«e  not  ex- 
ecuted, ddivered,  or  recorded,  and  the  loan  was 
not  closed  up,  nor  any  money  paid  thereon,  un- 
til after  the  excavation  for  tue  building  was 
begun,  the  mechanics'  liens  for  labor  and  ma- 
terial, duly  preserved,  are  prior  and  paramount 
to  the  liec  of  the  mortgage. 

2.  A  contract  was  made  for  the  erection  of 
a  large  building  at  a   stipulated  price.     The 
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contracton  dlrlded  ap  and  sublet  to  others  the 
sreater  part  of  the  work.  Before  the  comple- 
tion of  the  bnilding  the  contract  was  abandon- 
ed, and  the  oriKinal  contractors  filed  a  state- 
ment for  a  lien,  and  only  three  items  were  giv- 
en. Til.  the  contract  price,  the  total  ralne  and 
amount  of  material  furnished  and  labor  per- 
formed, and  the  money  paid.  Beld,  that  the 
claim  was  not  itemized  as  nearly  as  practicable, 
and  that  their  statement  was  fatally  defective. 

3.  Where  a  subcontractor  enters  into  a  con- 
tract for  the  performance  of  certain  work  upon 
the  building  at  a  Bi>ecified  price,  and  the  work 
is  completed  within  the  contract  price,  he  need 
not,  in  filing  a  statement  for  a  lien,  separate 
and  state  the  different  elements  which  enter  in- 
to his  claim. 

4.  The  proTlaions  of  the  mechanic's  lien 
law  do  not  extend  to  persons  so  remote  as  snb- 
eontractors  of  a  subcontractor. 

5.  The  right  to  a  mechanic's  lien  must  be 
determined  by  the  law  in  force  at  the  time  the 
right  became  vested,  but  the  lien  must  be  es- 
tablished or  preserved  and  enforced  by  the  law 
in  force  at  ute  time  the  necessary  proceedings 
are  had  for  that  purpose. 

Q.  Subcontractors  are  bound  to  take  notice 
of  the  orii^nal  contract,  and  they  cannot  ob- 
tain liens  m  excess  of  the  amount  which  the 
owner  contracts  to  pay,  hut  their  rights  will 
not  be  affected  by  any  subsequent  agreement 
between  the  owner  and  the  original  contractor 
to  which  they  have  not  assented,  or  by  any  act 
of  wair^  of  the  original  contractor. 
(Syllabus  by  the  Court) 

EiiTor  from  district  court.  Saline  county; 
B.  F.  Thompson,  Judge. 

Action  by  William  O.  Nixon  against  Gydon 
Jjodge  Na  6,  Knights  of  Pythias,  at  Sallna 
and  otbetSt  to  foreclcee  a  mortgage.  There 
was  a  Judgment  of  foreclosure,  and  from  that 
part  tbereof  declaring  the  mortgage  subject  to 
mechanics'  liens  plalntifl  brings  error.  Mod- 
ified and  affirmed. 

-  Boaslngton,  Smith  &  Dallas,  and  GUfford 
Histed.  for  plaintiff  In  error.  Bond  &.  Osbom, 
Owen  A.  Bassett,  and  Sam  Kimble,  for  de- 
fendants in  error. 

JOHNSTON.  J.  Early  in  the  year  of  1888, 
Cydtn  Lodge  No.  5,  Knights  of  Pythias,  of 
Sallna,  Kan.,  determined  to  erect  a  building 
upon  real  estate  which  it  owned  in  Sallna. 
To  accomplish  its  purpose  it  was  necessary 
to  procure  a  loan  upon  the  property.  Dur- 
ing the  month  of  June,  1888,  it  applied  to  the 
Kaniwa  Loan  &  Tmst  Company,  of  Topeka, 
for  a  loan  of  |ao,000.  While  the  application 
was  pending,  and  before  any  loan  was  ae- 
enred,  the  lodge  procured  plans  and  speclfica- 
tiona  for  the  bnilding.  During  the  month 
of  Angnst,  1888,  the  Kansas  Loan  &  Trust 
Company  notlfled  the  lodge  that  it  had  a 
customer  who  would  make  a  loan  of  |20,000 
to  the  lodge  for  the  purpose  of  erecting  the 
bnUdlns.  Immediately  after  this  informa- 
tion was  recelTCd  the  lodge  advertised  for 
bids  for  the  construction  of  the  bnilding,  and 
on  Angnst  27,  1888,  the  contract  was  let  to 
Rntledge  Bros.,  who  entoed  into  an  agree- 
ment to  fnmlsb  the  material  and  construct 
the  building  for  $28,800.  On  September  28, 
1888,  the  contract  was  slightly  modified  as  to 
the  time  when  payments  were  to  be  made,  so 
as  to  correspond  with  the  advanced  payments 


to  be  made  to  the  lodge  under  the  |20,000 
loan  by  Nixon,  which  appears  to  have  been 
closed  up  and  completed  about  that  time. 
The  papers  pertaining  to  the  loan  were  pre- 
pared some  time  in  advance  of  the  comple- 
tion of  the  same.  It  appears  that  the  Nixon 
mortgage  as  well  as  the  commission  mort- 
gage of  the  Kansas  Loan  &  Trust  Company 
were  filed  for  record  In  Saline  county  on  Sep- 
tember 14,  1888.  Accompanying  the  mort- 
gage was  a  written  guaranty,  signed  by  a 
number  of  IndividualB  who  were  interested 
in  the  enterprise,  including  Rutledge  Bros., 
promising  prompt  payment  of  the  principal 
and  interest  of  the  loan,  as  well  as  the  taxes 
and  Insnrance  ui>on  the  property.  At  the  same 
time  the  lodge  also  executed  an  Instrument 
designated  as  a  guaranty  against  liens,  in 
consideration  that  the  loan  negotiated  for 
should  be  accepted.  It  guarantied  the  party 
making  the  loan  against  any  expense,  cost, 
or  loss  by  reason  of  any  mechanics'  liens 
which  might  be  filed  on  the  premises,  and 
it  also  stipulated  that  the  loan  should  be 
paid  in  certain  installments  as  the  work  up- 
on the  building  advanced.  These  papers. 
Including  the  mortgages,  appear  to  have  been 
dated  September  1, 1888,  while  as  a  matter  of 
fact  they  were  not  executed  untfi  later,  and 
the  loan  was  not  finally  completed  and  (dosed 
up  untU  September  28,  1888.  At  the  hist- 
mentloned  date  several  material  changes 
were  made  in  respect  to  the  times  of  pay- 
ment, and  all  the  papers  connected  with  the 
loan  were  forwarded  to  Nixon,  who  lived 
near  Philadelphia,  Pa.,  and  on  October  4, 
1888,  he  deposited  with  the  K^i^nanw  Loan  & 
Trust  Company  the  sum  of  $20,000,  to  be  paid 
to  the  lodge  in  installmeats,  as  had  been 
agreed  upon.  Rutledge  Bros,  began  work 
upon  the  building,  as  the  court  has  found,  on 
August  31,  1888,  and  they  sublet  various 
parts  of  their  contract  to  others.  The  work 
proceeded,  and  from  time  to  time  Ntxon  ad- 
vanced various  Installments  uiion  the  loan, 
until  they  amounted  to  the  sum  of  $11,600. 
The  lodge  became  insolvent,  and  was  unable 
to  complete  the  building  or  to  pay  the  con- 
tractors, and  no  more  than  $11,000  was  ever 
advanced  by  Nixon  upon  the  loan.  A  pro- 
ceeding was  begun  by  Nixon  to  foreclose  his 
mortgage,  in  which  a  receiver  was  appointed, 
and  on  October  23,  1880,  the  receiver  notified 
the  contractors  that  they  must  do  no  more 
work  upon  the  building,  and  the  last  work 
done  thereon  was  upon  that  day.  Soon  after- 
wards the  contractors,  subcontractors,  and 
others  filed  verified  statements  with  a  view 
of  enforcing  liens  against  the  property,  and 
they  have  been  made  defendants  in  the  fore- 
closure proceedings.  The  trial  court  deter- 
mined that  the  mortgage  Incumbrances  were 
second,  and  subordinate  to  the  liens  of  the 
claimants,  and  to  review  this  ruling  com- 
plaint is  made. 

The  questions  which  divided  the  parties 
are  whether  the  claims  of  those  who  furnish- 
ed labor  and  materiahj  for  the  building  are 
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Talid  llena  against  tbe  property,  and,  if  oo, 
wbetber  they  are  prior  and  superior  to  tbe 
incumbrances  of  the  mortgages.  If  the  me- 
chanics' liens  of  the  claimants  are  valid,  they 
relate  back  to  the  commencement  of  the 
buUdlng.  It  Is  contended  that,  as  the  nego- 
tiations for  the  mortgage  bad  been  made  be- 
fore the  building  was  commenced,  the  lien 
of  the  mortgage  is  paramount  to  those  claim- 
ed for  the  labor  and  materials.  It  wUl  be  ob- 
served that  the  building  was  not  to  be  erect- 
ed from  the  loan  merely,  as  the  contract  price 
of  the  same  greatly  exceeded  the  amount  of 
the  loan.  The  mere  negotiation  for  the  loan 
did  not  create  a  lien,  and  certainly  there 
was  no  incumbrance  upon  the  property  until 
the  mortgage  had  been  executed.  As  we 
have  seen,  the  contract  was  entered  Into  on 
August  27, 1888,  and  work  was  commenced  on 
August  81, 1888,  while  the  papers  represent- 
ing tbe  loan  were  not  executed  until  Septem- 
ber 14,  1888,  and  appear  not  to  have  been 
delivered  or  accepted  until  September  28, 
1888.  Some  controversy  has  arisen  as  to 
when  the  building  was  commenced.  Tbe  first 
labor  done  upon  the  ground  under  the  con- 
tract was  the  removal  of  an  old  building  and 
the  clearing  of  tbe  ground  for  the  excavation. 
This  formed  a  part  of  the  work  under  tbe 
contract,  and  was  necessary  for  the  construc- 
tion of  the  building.  Whether  this  was  snUl- 
cient  to  constitute  a  commencement  under 
tbe  statute  we  need  not  determine,  fOr  it  is 
conceded  that  the  excavation  was  begun  be- 
tween the  5th  and  10th  of  September,  and 
that  was  prior  to  the  time  when  tbe  incum- 
brance of  the  mortgage  attached  to  the  prop- 
erty. 

It  is  contended  that  the  statement  for  a 
lien  filed  by  Rutledge  Bros,  is  fatally  de- 
fective, because  it  is  not  itemlMd  as  the  law 
required.     It  is  as  follows: 

Items. 
To  contract  price  as  per  agreement .  $28,800  00 

Value  and  amount  of  material  fnr- 
nished  and  labor  performed  up  to 
the  abandonment  of  contract  and 
building  by  the  owner S23,52S  60 

By  cash  paid ; 12,428  17 

Balance |11,100  43 

As  will  be  seen,  this  is  no  more  than  a 
lumping  of  the  Itons  included  in  the  whole 
contract  price,  another  including  the  esti- 
mated value  and  amount  of  material  furnish- 
ed and  labor  performed,  and  another  giving 
a  credit  for  the  amount  which  had  been 
paid.  It  can  hardly  be  regarded  as  a  com- 
pliance with  the  statute,  which  requires  that 
the  statement  shall  include  tbe  items  of  tbe 
amount  claimed,  as  nearly  as  practicable. 
If  the  building  had  been  completed  according 
to  contract,  and  within  the  contract  price,  the 
items  might  not  have  been  so  important;  but, 
as  has  been  seen,  the  building  was  incom- 
plete, and  no  one  can  tell  what  proportion 
of  the  work  has  been  done,  or  the  amount  or 
value  of  labor  and  material  necessary  to  its 


completioB.  That  It  was  not  itraaiaed  as 
nearly  sb  practicable  is  readily  seen,  since 
they  do  not  separate  the  labor  from  the  ma- 
terials, they  do  not  give  the  amount  of  tbe 
subcontracts,  nor  do  they  separate  tbe 
amounts  expended  for  excavation,  for  stone, 
for  brick,  for  iron,  for  terra  cotta,  and  for 
wood,  and  the  labor  upon  each,  as  might  have 
been  done.  From  tbe  record  It  appears  that 
the  work  was  largely  divided  up  and  sublet 
to  others,  and  a  detailed  statement  to  that 
extent  was  practicable,  and  might  have  beoi 
readily  made.  The  filing  of  a  statement  is 
the  initial,  and  one  of  the  most  Important, 
steps  in  establishing  a  mechanic's  lien.  A 
substantial  compliance  with  this  provision 
has  always  been  regarded  as  essential,  and 
an  observance  of  the  same  is  necessary  for 
tbe  protection  of  owners,  pnrcbasers,  and 
other  lien  creditors.  From  the  record  it  ap- 
pears that  it  was  practicable  to  itemize  the 
claim  of  Rutledge  Bros.,  and  it  was  abso- 
lutely necessary  for  the  protection  of  others. 
They  have  In  fact  filed  no  Itemized  statement, 
and  under  the  rule  which  obtains  in  this  state 
they  are  not  entitled  to  a  Hen  upon  the  prop- 
erty. Martin  v.  Burns,  54  Kan.  641.  3S)  Pac. 
177,  and  cases  cited. 

The 'same  objection  Is  made  against  the 
statement  filed  by  August  Nelson  ft  Co. 
Their  work  was  done  under  a  contract,  and 
was  substantially  completed  before  woric 
upon  the  building  was  suspended.  Tbe  ma- 
terials which  they  furnished  and  tbe  woi^ 
which  they  did  came  within  the  contract 
price,  and  there  was  no  necessity  for  them 
to  separate,  and  state  the  ditTerent  elements 
which  entered  into  their  claim. 

Ulricb  Bros,  entered  Into  a  contract  with 
one  of  the  subcontractors  to  furnish  certain 
stone  to  be  used  in  the  erection  of  the  build- 
ing, and  they  have  filed  a  statement,  and 
are  attempting  to  enforce  their  lien  for  the 
unpaid  balance  due  upon  the  contract,  Do 
the  provisions  of  the  law  extend  to  peiBons 
BO  remote  as  subcontractors  of  subcontrac- 
tors, or  are  they  limited  to  ttiase  who  fur- 
nish material  or  perform  labor  and«'  a  snb- 
omtract  with  the  original  contractor?  It  is 
orged  that  under  the  role  of  liberal-  construc- 
tion subcontractors  in  the  second  or  success- 
ive degree  may  be  included.  As  mechanics' 
liens  are  purely  statutory,  their  operation  and 
extent  must  be  found  within  the  terms  of  tbe 
statute  creating  and  defining  titiem.  As  the 
statutes  confer  special  privileges  up4xi  one 
class  of  persons  over  others,  tt  must  dearly 
appear  that  those  claiming  the  benefits  of  tbe 
statute  are  within  its  provisions.  The  law  is 
entitled  to  a  liberal  InterpretatlaD  In  Its  appli- 
cation to  all  persons  or  classes  who  are  with- 
in the  protection  of  tbe  statute,  but  this  rule 
cannot  be  invoked  to  confer  the  special  i»iv- 
ileges  and  preferences  of  the  law  upon  those 
not  definitely  Included  by  the  statute.  B>om 
a  reference  to  the  statute  It  will  readily  ap- 
pear that  the  person  Intended  to  be  describ- 
ed by  tbe  term  "subc«»tract(»^  Is  the  one 
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frbo  dinetly  oontracts  with  the  original  con- 
tractor. So  mndi  of  tbe  proTlalon  aa  la  per- 
tinent to  tlilB  qoeatiOD  la  aa  follows:  "Any 
person  who  ahall  famish  any  sach  material 
or  perform  such  labor  under  a  sab-contract 
vlth  the  oontraetor,  <»  aa  an  artisan  or  day 
laborer  In  the  employ  of  such  contractor, 
may  obtain  a  lien  upon  snch  land,"  etc. 
Olv.  Code,  S  632.  The  legislatnre  having  ex- 
IH«88ly  limited  the  Hen  of  a  anbcontractor  to 
those  who  contract  with  the  original  con- 
tractor, we  cannot,  by  arbitrary  Interpretft- 
tlon,  extend  it  so  aa  to  include  sabcontrac- 
toia  of  the  second,  third,  or  foorth  degree. 
If  It  may  be  extended  beyond  those  who 
contract  with  the  contractor,  It  would  seem 
that  It  might  be  extended  indefinitely  to  suc- 
cessive sabcontractors.  This  rule  would  be 
hazardooa  to  the  owner,  oppressive  to  the 
ccAtraetor,  and  impracticable  in  ita  opera- 
tion. Snch  an  interpretation  should  not  be 
adopted  except  where  the  statute  plainly  and 
positlTdy  requires  It  No  such  provision  is 
foond  In  oor  atatnte,  and,  however  equitably 
It  might  operate  in  some  cases,  we  cannot, 
by  Judicial  interpretation,  ingraft  such  a  fea- 
ture upon  it.  Klrby  v.  McGarry,  16  Wis.  70; 
Harbeck  v.  SoathweU.  18  Wla.  418;  Both- 
gerber  r.  Dupoy,  64  IlL  454;  Smith  Bridge 
Co.  V.  LoalsvUle,  M.  A.  &  St  L.  Ahr-Llne  By. 
Co..  72  IlL  C06:  Schaar  y.  Ice  Ga  (IlL  Sup.) 
37  N.  B.  54;  Central,  Trust  Ca  v.  Richmond, 
M.  L  &  B.  K.  Co.,  64  Fed.  723;  Stone  Co.  v. 
Board  of  Publication,  91  Tenn.  200,  18  S.  W. 
406;  liowensteln  v.  B^nolds  (Tenn.)  22  S. 
W.  210;  Monroe  v.  Hannan,  S  lAwy.  Bepu 
Ann.  549;  PhlL  Mech.  Liens,  i  49. 

It  is  contended  that  the  claims  of  some  of 
the  sabcontractoiB  must  fail  becanae  th«y 
did  not  aexve  a  ct^y  of  their  Uen  statements 
upon  the  owner.  That  was  a  requirement  ot 
the  old  law,  bnt  the  later  enactmoit  provides 
that  the  service  of  a  notice  tn  writing  of  the 
filing  of  such  Uen  npon  the  owner  of  the  land 
is  saffldMit  Qen.  St  1880,  par.  473S.  The 
vestlns:  of  the  Ilea  Is  one  thing  and  the  man- 
ner of  Its  enforcement  is  another.  "The 
right  to  a  mechanic's  lien  must  be  deter- 
mined by  the  law  in  force  at  the  time  the 
Tight  bectMnes  vested,  but  the  lien  must  be 
established  or  i»«8erved  and  enforced  by  the 
law  in  focce  at  the  time  the  necessary  pro- 
ceedings are  had  for  that  purpose."  Groes- 
heck  T.  Barger,  1  Kan.  App.  61,  41  Pae.  204. 
In  the  ctted  case,  Oarw,  J.,  points  out  dear- 
ly that  tbe  proceedings  for  enforcing  the  lien 
are  mere  remedies  which  may  be  changed  by 
statute,  and  are  governed  by  the  law  in 
force  when  the  imtceedings  are  had.  So, 
here,  the  right  to  the  liens  is  governed  by  the 
law  of  187%  and  relates  back  to  the  com- 
mencement of  the  bnlldlng,  while  tbe  notices 
and  oCber  steps  takm  to  preserve  the  liens 
are  governed  by  the  act  of  1889. 

It  is  contended  that  by  gnarantying  the 
payment  of  the  mortgage  debt,  and  by  their 
knowledge  that  a  loan  had  been  negotiated, 
Rotledge  Broa  have  waived  their  r^bt  to 


dalm  the  lien.  In  view  of  the  ftict  that  their 
Uen  was  not  properly  preserved,  this  is  no 
longer  a  matter  of  consequence  to  them. 
The  claim  is  made,  however,  that  it  will 
operate  to  defeat  the  liens  of  the  subcon- 
tractcM^  It  is  doubtful  if  anything  done  or 
known  by  Butledge  Brosr  would  have  es- 
topped them  from  claiming  a  lien  prior  and 
sni>erlor  to  that  of  the  mortgage,  but  in  no 
event  could  It  have  operated  to  the  prejudice 
of  the  subcontractors.  Their  right  rests  up- 
on the  statute,  rather  than  upon  any  privity 
between  them  and  the  owner.  They  are  giv- 
en a  direct  lien,  and  the  only  limit  is  tliat 
they  cannot  obtain  liens  In  excess  of  tbe 
amount  contracted  to  be  paid  (or  the  work. 
The  contract  of  Rutledge  Bros,  did  not  re- 
quire them  to  construct  and  deliver  the 
building  to  tbe  owner  free  from  liens,  and  no 
subsequent  contract  or  action  of  the  original 
contractors  can  affect  the  rights  of  the  sub- 
contractors. They  were  bound  to  take  no- 
tice <tf  the  original  contract,  and  could  not 
secnre  liens  in  excess  of  the  sum  which  the 
owner  agreed  to  pay;  but  those  who  have 
in  good  faith  furnished  labor  and  material 
npon  tbe  faith  of  the  original  contract  will 
not  be  affected  by  any  snbseqnent  agree- 
ment or  act  of  waiver.  For  the  reasons  men- 
tioned, the  Judgment  most  be  modified  so  far 
as  It  awards  liens  to  Rutledge  Bros,  and  to 
Ulrlch  Bros.;  bat  we  find  no  prejudicial  er- 
ror In  any  other  respect  When  the  Judg- 
ment is  so  modified,  it  wiU  stand  affirmed. 
All  the  Justices  concurring. 


WBST  V.  BADGBR  LtTMBBR  00.  et  al. 

(Supreme  Court  of  Kansas.     Jan.  11,  1806.) 

E^viTT — BsBOiuioK  or  D»i>— RioBTS  or  TaiRO 
Partibs— HacHANics'  Liens— Attobsbt's  Fbbs. 

L  An  owner  of  real  estate,  who  was  In- 
duced by  fraud  to  convey  the  title  thereto  to  an- 
other under  a  contract  contemplating  the  con- 
atroction  of  building  thereon,  cannot,  in  an 
action  brought  by  hun  to  set  aside  the  convey- 
ance and  discharge  tlie  property  from  all  liens, 
defeat  the  claims  of  persona  who,  in  good  faith, 
and  relying  on  the  apparent  title  of  the  frandn- 
lent  purciiaser,  have  furnished  materials  and 
performed  labor  in  the  construction  of  the  build- 
ings contemplated,  and  complied  with  the  stat- 
utory requirements  in  eataljlishing  their  liena 
Bnt  personal  judgments  aptinnt  the  plaintiff 
for  the  amounts  due  such  lieoholders  are  erro- 
neous. The  property  only  is  liable  for  their 
payment. 

2.  Section  6S8  of  the  Code  of  CivU  Proce- 
dure, which  authorizes  the  recovery  of  attor- 
ney's fees  in  an  action  brought  by  an  artisan  or 
day  laboier  to  foreclose  a  mechanic'B  lien,  ap- 
plies only  to  the  trial  court,  and  does  not  au- 
thorize an  allowance  for  attorney's  fees  in  this 
court. 
(Syllabus  by  tht:  Court) 

Brror  from  oonrt  of  common  pleas,  Wyan- 
dotte Gonnty;  J.  B.  Scroggs,  Judge  pro  tem. 

The  plaintiff  in  error  brought  suit  In  the 
court  of  common  pleas  of  Wyandotte  county 
against  John  Parker,  John  C.  Snyder,  L.  D. 
Robertson,  the  Commercial  Bank  of  Kansas- 
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City,  Ma,  and  a  number  of  other  persons,  and 
In  his  petition  alleged:  That  the  defendants 
Snyder  and  Robertson  were  partners  in  the 
real-estate  business  in  Kansas  City,  Mo.,  and 
were  Indebted  to  defendants  F.  M.  Damall 
and  the  Commercial  Bank,  and  that  to  secure 
and  pay  them  tUese  parties  entered  into  a 
conspiracy  to  defraud  plaintiff  out  of  10  lots 
in  Argentine,  Kan.  That  the  defendant  Par- 
ker was  employed  as  a  "straw  man,"  for  the 
stipulated  sum  of  (25,  to  contract  with  the 
plaintiff  for  the  purchase  of  the  property  for 
$3,500;  $150  cash  on  each  lot;  the  purchaser 
to  be  permitted  to  place  a  first  mortgage  on 
each  lot  for  $600,  to  be  used  in  paying  for  the 
erection  of  a  four-room  house  on  each  lot, 
and  the  balance  of  $200  a  lot,  with  8  per  cent 
interest,  to  be  secured  by  second  mortgages, 
payable  in  one  and  two  years;  the  purchaser 
to  give  a  satisfactory  bond  in  the  sum  of  $6,- 
000  tor  the  erection  and  payment  of  said 
fonr-roomed  houses.  That  the  plaintiff  deed- 
ed the  property  to  said  Parker  in  pursuance 
of  this  agreement,  and  Parker  executed  first 
mortgages,  and  second  mortgages  of  $200  on 
each  lot,  and  gave  the  $6,000  bond  with 
Snyder  and  Robertson  as  sureties,  but  that 
they  were  worthless.  That  in  lieu  of  the  cash 
pajrmoat  of  $1,600  the  plaintiff  was  glyen 
three  of  said  $600  mortgages  as  security  there- 
for. That  the  remaining  seven  $&H)  mort- 
gages were  transferred  to  the  defendant  the 
Commercial  Bank  of  Kansas  City.  That  the 
houses  were  never  paid  for,  and  were  never 
intended  to  be  paid  for.  That  the  plaintiff 
had  tendered  back  to  John  Parker  the  tliree 
$600  mortgages  and  the  ten  $200  mortgages, 
and  demanded  the  reconveyance  of  the  pr<^ 
erty.  And  also  facts  showing  that  all  of 
these  transactions  were  fraudulent  as  between 
the  parties  named;  and  further  alleged  that 
the  oth»  defendants  claimed  to  have  me- 
chanics' liens  on  the  proi>erty,  but  in  fact  had 
none.  The  Commercial  Bank  answered,  set- 
ting up  its  seven  $600  mortgages,  alleging  that 
it  was  the  bona  fide  holder  thereof  as  securi- 
ty for  a  loan  of  $4,000,  and  asking  judgment 
declaring  them  a  flrat  lien  on  the  lots.  The 
Badger  Lumber  Company  and  numerous  oth- 
er defendants  filed  answers  setting  up  me- 
chanics' Hens  on  the  property  for  labor  per- 
formed and  materials  furnished  under  con- 
tracts made  by  Snyder  &  Robertson.  The 
case  was  tried  with  a  Jury,  and  answers  were 
returned  to  numerous  special  questions  sub- 
mitted by  the  various  parties  to  the  case. 
These  findings  sustain  the  charge  of  fraud  as 
against  the  defendants  Parker,  Snyder,  Rob- 
ertson, and  the  Commercial  Bank.  The  court 
thereupon  rendered  a  Judgment  canceling  the 
deed  to  Parker  and  the  mortgages  executed 
by  him,  but  rendered  Judgments  in  favor  of 
the  parties  made  defendants  in  errw  in  this 
court,  sustaining  their  claims  to  mechanics' 
liens  on  the  property,  and  providing  for  their 
enforcement.  To  these  Judgments  the  plain- 
tiff excepted,  and  asks  a  reveraal  thereof  by 
this  court    Modified. 


C.  C.  Dail  and  L.  F.  Bird,  for  plaintiff  In 
error.  N.  F.  Heitman,  Samuel  Maher,  and 
John  W.  Baldwin,  for  defendants  In  error. 

AliLBN,  J.  (after  stating  the  facts).  The 
position  of  the  plaintiff  in  error  is  that  the 
title  of  Parker,  having  been  obtained  by 
fraud,  was  a  nullity,  and  that  no  lien  could  at- 
tach to  the  lots  based  on  any  contract  made 
by  his  authority,  and  that,  in  any  event,  the 
plaintiff  was  entitled  to  the  purchase  price  of 
the  property,  $3,500,  as  a  prim-  claim.  The 
plaintiff,  in  an  action  brought  by  him  to  can- 
cel the  deed  to  Parker  and  regain  his  title  to 
the  lots,  cannot  at  the  same  time  maintain  the 
position  of  a  lienholder,  claiming  a  lien  for 
the  purchase  price  of  the  lots  as  having  been 
sold  and  conveyed  to  Parker.  Such  claims 
are  utterly  incompatible.  The  plaintiff  saw 
fit  to  invest  Parker  with  the  legal  title  to  the 
lots.  As  security  against  incumbrances  by 
mechanics'  liens  wlilch  might  become  prior  to 
the  $200  mortgage  on  each  lot  he  had  agreed 
to  take,  he  saw  fit  to  take  a  $6,000  Indemnity 
bond,  which  he  now  alleges  was  worthless. 
Under  this  state  of  facts  it  would  be  grossly 
inequitable  to  allow  him  to  recover  the  lots, 
with  the  houses  on  them,  which  had  beoi 
constructed  with  the  material  and  by  the 
labor  of  the  mechanics  and  material  men, 
freed  and  cleared  of  all  liens  whatever.  By 
his  own  act  he  had  glv^  Parker  the  full  title 
to  the  property,  and  persons  constructing  the 
buildings  contemplated  by  the  bargain  itself 
made  between  him  and  Parker  had  a  right  to 
rely  on  Parker's  apparent  title  to  the  proper- 
ty. No  question  is  presented  by  the  reccHil 
as  to  the  validity  of  the  liens,  save  that  aris- 
ing from  the  fraud,  to  which  there  la  no  pre- 
tense whatever  that  any  of  the  lien  claimants 
were  parties. 

It  appears  from  the  record  that  pwaonal 
Judgrments  against  the  plaintiff  were  render- 
ed in  favor  of  D.  Cummiugs  and  J.  W.  Moad 
for  the  amounts  of  their  liens.  This  was  er- 
roneous, and  was  doubtless  an  inadvertency 
on  thC'part  of  the  person  who  drew  the  de- 
cree. Their  Judgments  should  extend  no  fur- 
ther as  against  the  plaintiff  than  to  the  en- 
forcement of  liens  on  the  property.  It  is 
claimed  that  parts  of  the  daim  of  Moad  were 
also  allowed  to  Enrlght  and  Baly,  thus  mak- 
ing douUe  charges  against  the  property. 
This  claim  seems  to  be  supported  by  a  recital 
in  the  record  showing  that  Enrlght  and  Baly 
claimed  under  Moad.  While  Moad  was  en- 
titled to  a  Uen  for  the  whole  amount  due 
him,  and  while  his  employes  were  entitled  to 
liens  for  the  respective  amounts  due  them, 
the  decree  should  contain  a  proyislon  that  on 
payment  of  the  sums  due  Ehirlght  and  Baly 
those  parts  of  their  claims  which  are  also  in- 
cluded in  Moad's  claim  should  be  credited 
also  on  the  Judgment  in  favor  of  Moad. 

We  find  no  error  in  the  allowances  of  attor- 
ney's fees  as  made  by  the  court  Applica- 
tions are  made  on  behalf  of  certain  mechan- 
ics' lien  holders  for  this  court  to  tax  attor- 
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neys'  fees  In  their  fayor  for  tbe  services  of 
tbelr  attorneys  here.  We  do  not  think  sec- 
tion 638  of  the  Code  of  Civil  Procedure  ap- 
plies to  this  conrt,  and  this  application  will 
be  denied.  The  judgment  will  be  modified  as 
above  Indicated,  and  by  striking  oat  so  much 
of  it  as  awards  personal  Judgments  against 
the  plaintiff  In  favor  of  Oummlngs  and  Moad. 
In  ail  other  respects  it  will  be  afOrmed.  All 
the  Justices  concurring. 


GUKNBY  V.  STBFFHNS. 
(Supreme  Court  of  E>.n8a8.     Jan.  11,  1896.) 

PbaOTIOB— HlARINQ  ON  KoTION. 

The  order  of  procedure  of  the  district 
court  is  largely  within  its  discretion,  which  may 
be  exercised,  amcmg  other  things,  with  a  view 
to  economy  of  its  time;  and  where  numerous 
motions  are  pending  for  executions  against 
stockholders  or  a  corporation,  and  a  petition  has 
been  filed  by  them  in  the  same  court  for  the  pur- 
pose of  vacating  and  setting  aside  the  judgment 
against  the  corporation  as  to  them,  and,  in  the 
absence  of  the  district  judge  from  the  county, 
the  probate  judge  has  granted  a  temporary  in- 
junction against  the  proceeding  on  such  motions, 
it  cannot  oe  hM  that  the  district  conrt  abused 
its  discretion  in  making  an  order  that  Uie  hear- 
ing upon  the  motions  be  postponed  until  such 
time  as  further  orders  should  be  made  in  said 
injunction  proceeding. 
(Syllabns  by  the  Conrt) 

Error  from  district  conrt,  Wyandotte  coun- 
ty;  Henry  L.  Alden,  Judge. 

Action  by  David  E.  Gumey  against  John 
Steffens.  From  an  (»der  iwstponing  ttie  bear- 
ins  of  a  motion,  plaintiff  brings  error.  Af- 
firmed. 

HntcblngB  &  Kepllnger,  for  plaintiff  in  er^ 
ror.  McGrew,  Watson  &  Watson,  for  de- 
fendant In  error. 

MABTIN,  O.  J.  The  sole  question  In  this 
case  Is  whether  or  not  the  court  erred  In 
granting  a  postponement  of  the  hearing  of  a 
motion.  On  April  11,  1891,  tbe  plaintiff  re- 
covered a  judgment  in  said  court  against  the 
Kansas  City  Radiator  &  Iron  Foundry  Com- 
pany, a  corporatkMi,  for  $37,770.77.  Execu- 
tion having  been  Issued  and  returned  unsat- 
Isfled,  the  plaintiff,  on  June  23, 1891,  filed  his 
motion  for  execution  against  the  defendant, 
as  a  stockholder  of  said  corporation.  On 
July  25,  1891,  the  defendant  filed  an  answer 
to  said  motion,  alleging,  among  other  things, 
that  said  Jndgrment  was  fraudulent  and  void; 
and,  upon  bis  applicaticxi,  the  hearing  was 
postponed  antil  September  21,  1891,  being 
the  first  day  of  September  term.  On  August 
10,  1891,  the  defendant  and  13  others  filed  a 
petition  alleging  that  they  had  been  proceed- 
ed against  severally  as  stockholders  by  mo- 
tion, and  ssklng  that  said  judgment  be  vsr 
cated  and  set  aside  as  to  them,  and  that  fur- 
ther proceedings  upon  said  several  motions 
v.48F.no.2— 16 


be  enjoined;  and,  the  district  judge  being 
absent  from  tbe  county,  application  was 
made  to  tbe  probate  jndge  for  a  temporary 
injunction,  which  wus  granted  on  the  giving 
of  an  undertaking  in  the  sum  of  $1,000,  con- 
ditioned as  required  by  law.  On  September 
21,  1891,  the  motion  of  the  plaintiff  for  leave 
to  issue  execution  against  the  defendant 
came  on  to  be  heard;  but  tbe  defendant  ob- 
jected to  farther  proceedings  thereon,  and 
asked  a  postponement  until  the  dissolution  of 
said  temporary  injunction;  and,  after  the 
bearing  of  the  evidence  upon  said  objection, 
the  court  ordered  that  the  hearing  of  said 
motion  be  postponed  until  such  time  as  fur- 
ther orders  should  be  made  in  said  injunc- 
tion proceedings,  to  which  ruling  the  plaintiff 
excepted,  and  this  proceeding  in  error  Is 
prosecuted  to  reverse  said  order  of  the  trial 
court 

It  la  contended  on  the  part  of  the  plaintiff 
that  this  order  of  postponement  was  an  un- 
warrantable interference  with  his  right  to 
proceed  upon  motion  as  authorized  by  the 
statute;  that  the  petition  In  the  injunction 
case  did  not  state  a  cause  of  action;  that 
said  injunction  order  was  void;  that  no  serv- 
ice had  been  obtained,  upon  him;  and  that 
all  matters  between  the  plaintiff  and  the  de- 
fendant could  be  litigated  as  well  upon  said 
motion  as  in  an  independent  action.  We 
deem  it  unnecessary  to  discuss  the  merits  of 
these  claims  further  than  to  say  that  the  or- 
der of  procedure  of  the  district  court  is  large- 
ly within  its  discretion,  which  may  be  exer- 
cised, among  other  things,  with  a  view  to 
economy  of  its  time.  Civ.  Code,  M  314,  316; 
Oreen  v.  Bulkley,  23  Kan.  130,  134.  Four- 
teen separate  motions  were  pending  for  exe- 
cution against  stockholders  of  this  corpora- 
tion. The.  action  to  vacate  the  judgment, 
and  to  restrain  further  proceedings  on  the. 
motions,  was  well  adapted  to  test  the  rights 
of  all  parties  at  once,  and  this  might  save 
'much  time.  It  could  not  be  presumed  that 
the  conrt  Intended  an  unreasonable  postpone- 
ment, with  a  view  to  embarrass  the  plaintiff 
in  obtaining  his  rights.  Ttte  record  does  not 
even  show  that  it  was  the  purpose  of  the 
court  to  continue  the  motion  over  the  term. 
It  has  been  often  decided  that  the  gpranting 
of  a  continuance  or  postponement  is  much 
within  tbe  discretion  of  the  trial  court,  and, 
unless  it  Is  apparent  that  such  discretion  has 
been  abused,  this  court  will  not  reverse  the 
ruling.  Davis  v.  Wilson.  11  Kan.  74,  81? 
Bliss  V.  Carlson,  17  Kan.  325;  Hariow  v. 
Warren,  88  Kan.  480,  17  Pac.  159;  Westhei- 
mer  v.  Cooper,  40  Kan.  370,  19  Pac.  852; 
Ciouston  v.'Gray,  48  Kan.  31,  36,  28  Pac.  983. 
The  record  does  not  show  an  abuse  of  dis- 
cretion by  the  district  court,  and  its  judg- 
ment must  be  affirmed.  All  the  justices  con- 
curring. 


Digitized  by 


Google 


242 


PACIFIC  REPOBTBR,  Vol  48. 


(Kan. 


MUDOB  T.  HULL,  Sheriff,  et  al. 
(Supreme  Court  of  Kansna.     Jan.  U,  1896.) 

MOBTGASBS  —  AOTIO»  TO  FORBCLOSB— PaRTIBS — 
BeBVIOB  ox  NoNREglDENT  OF  UOUNTT — lUDOBBE- 
UBNT  OF  BUMMONB— OrDBB  ChUIOIRO    VSNCa — 

Vacation. 

1.  A  person  who  has  purchased  and  acquir- 
ed title  to  mortgaged  premises  and  assumed  the 
payment  of  a  portion  of  the  mortgage  debt  la  a 
proper  and  necessary  party  in  an  action  to  fore- 
close the  mortgage,  and  a  personal  judgment 
for  the  liability  assumed  may  be  rendered 
against  him  therein. 

2.  Service  of  bummons  having  t>eeii  ob- 
tained upon  his  codefendants  in  the  county  in 
which  the  action  was  brought,  a  summons  could 
be  properly  issued  and  served  upon  him  in  ecn- 
other  county;  and  in  such  an  action  no  indorse- 
ment upon  the  summons  aa  to  the  amount  for 
which  ]udgmen'  would  be  taken  in  case  of  a 
default  was  required. 

3.  After  allowing  an  application  tot  • 
change  of  venue,  the  trial  court,  at  the  same 
term,  and  before  the  papers  or  any  transcript 
of  them  are  transmitted,  may  vacate  the  order 
granting  the  change  for  the  purpose  of  allowing 
the  case  to  be  tried  before  a.  judge  pro  tern. 

4.  The  averments  of  the  petition  attacking 
the  validity  of  a  Judgment  examined,  and  tuia 
to  be  insufficient  to  constitute  a  canae  of  action 
in  favor  of  the  plaintiff  and  against  the  defend- 
ants. 

(Syllabus  by  the  Coart) 

Error  from  district  court,  Douglas  county; 
A.  W.  Benson,  Judge. 

Action  by  M.  R.  Mudge  against  S.  B.  Hull, 
sheriff,  and  others.  There  was  a  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

J,  J.  MltcheU  and  V.  L.  Irish,  for  plaintiff 
In  error.  J.  D.  McFarland  and  R.  0.  Heizer, 
for  defendants  In  error. 

JOHNSTON,  J.  This  was  an  action  brought 
by  M.  R.  Mudge  against  S.  B.  Hull,  as  sher- 
iff, and  the  Kansas  National  Bank  of  To- 
peka,  to  enjoin  the  enforcement  of  a  Judg- 
ment. On  May  2,  1S89,  the  bank  recovered 
a  personal  Judgment  In  the  district  court  of 
Osage  county  against  Hudge  and  other  par- 
ties, and  at  the  same  time  a  decree  fore- 
closing a  certain  mortgage  which  had  been 
given  to  secure  the  payment  of  the  debt 
In  his  petition  Mudge  attacked  the  validity 
of  the  Judgment  upon  several  grounds,  and 
when  the  action  came  on  for  trial  objection 
was  made  by  the  defendants  to  the  intro- 
duction of  any  testimony  under  the  petition, 
for  the  reason  that  it  did  not  state  a  cause 
of  action  in  favor  of  the  plaintiff  and  against 
the  defendants.  The  motion  was  sustained, 
and  Judgment  rend«%d  for  the  defendants, 
and  of  this  ruling  the  plaintiff  complains. 

The  first  ground  of  attack  upon  the  Judg- 
ment is  that  the  district  court  of  Osage 
cotmty  had  no  Jurisdiction  of  the  subject-mat- 
ter or  of  the  person  of  Mudge  at  the  time  the 
Judgment  was  rendered  against  him.  It  Is  con- 
tended that  Mudge  was  improperly  Joined  with 
the  other  defendants,  and  that  Jurisdiction 
could  not  be  acquired  over  him  by  the  serv- 
ice of  a  summons  in  a  county  other  than 


where  the  action  was  broagbt.  Madge  bad 
not  signed  the  mortgage,  and  did  not  reside 
in  Osage  county.  He  was  brought  into  the 
case  because  he  had  acquired  a  tiUe  to  the 
mortgaged  land,  and  it  was  alleged  that  be 
had  assumed  a  portion  of  the  mortgage  debt. 
The  foreclosure  action  appears  to  have 
been  properly  brought  in  Osage  county, 
where  service  was  obtained  upon  codefend- 
ants of  Mudge.  Having  been  legally  insti- 
tuted In  that  county,  a  summons  could  be 
properly  issued  and  served  upon  Mudgp 
In  another  county.  The  summons  served 
upon  him  did  not  have  Indorsed  thereon  the 
amount  (or  which  Judgment  would  be  tak- 
en against  him  in  case  of  a  default,  but 
instead  there  was  an  indorsement  tliat  the 
action  was  brought  "for  foreclosure  of  mort- 
gaga"  This,  however,  could  not  avoid  tbe 
Judgment,  as  the  action  was  not  one  for 
the  recovery  of  money  only,  and  no  Indorse- 
ment was  required.  Beverly  v.  Faircbild,  47 
Kan.  289,  27  Pac.  985.  If  Mudge  had  not 
been  properly  Joined  in  the  case,  it  would 
have  been  only  an  error,  and  one  which 
would  be  waived  by  a  failure  to  demur  or 
answer.  The  record  shows  that  he  failed  to 
appear  In  the  case  or  to  file  any  pleading 
therein.  It  appears,  liowever,  that  Mudge 
was  a  proper  and  necessary  party.  He  held 
the  legal  titie  to  the  mortgaged  premises, 
and  it  Is  alleged  that  he  had  agreed  to  pay 
a  portion  of  the  mortgaged  indebtedness  up- 
on which  the  action  was  based.  As  he  was 
properly  brought  into  the  case,  he  was  in 
court  for  every  purpose  connected  with  the 
action,  and  was  bound  to  take  notice  of  ev- 
ery st^  in  the  proceedings.  Kimball  v.  Con- 
nor, 3  Kan.  414;  Curry  v.  Janlcke,  48  Kan. 
168,  29  Pac.  319. 

It  is  claimed  that  the  district  court  of 
Osage  county  lost  Jurisdiction  of  the  case 
by  granting  an  application  for  a  change  of 
venue.  On  account  of  the  disqualiflcatton  of 
the  Judge,  one  of  the  defendants  made  form- 
al application  for  a  change  of  venue,  which 
was  granted.  A  few  days  later,  at  the  same 
term  of  court,  and  before  the  papers  or  any 
transcript  of  them  had  been  transmitted  to 
another  county,  the  defendant  who  liad  ap- 
plied for  the  change  asked  leave  to  with- 
draw his  application  for  a  cliange  of  venue, 
and  to  have  the  order  granting  such  change 
set  aside.  The  plaintiff  and  tiie  defendants 
afterwards  in  the  ease  consented  to  such  or- 
der being  made,  and  the  court  then  vacat- 
ed and  set  aside  its  former  order,  and  allow- 
ed the  application  to  be  withdrawn.  On  the 
same  day,  all  of  the  parties  except  those 
In  default  appearing,  a  pro  tern.  Judge  was 
elected  upon  the  order  of  the  regular  Judge, 
who,  after  being  duly  qualified,  proceeded  to 
bear  the  case  and  to  enter  Judgment  As  the 
case  was  never  In  fact  transferred,  nor  any 
of  the  papers  nor  a  transcript  of  the  proceed- 
ings ever  sent  to  another  county,  we  think 
that  during  the  term  it  was  within  the  po'wer 
of  the  court  to  vacate  Its  former  order.    "It 
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must  be  remembered  tbat  a  trial  court,  for 
the  pntpoee  of  administering  justice,  has  a 
very  wide  and  extended  discretion  In  set- 
ting aside  or  modifying  proceedings  had  In 
its  own  conr^  If  It  does  so  at  the  same  term 
at  which  such  proceedings  were  had."  Hem- 
me  ▼.  School  Dirt.,  30  Kan.  377,  1  Pac.  104; 
State  T.  Hughes,  35  Kao.  628,  12  Pac.  2S: 
State  T.  Sowdera.  42  Kan.  312,  22  Pac.  425; 
In  re  Black,  52  Kan.  64,  34  Paa  414;  1 
Black,  Judgm.  S  305.  Under  the  rule  of  these 
i-ases  the  trial  court  has  complete  contro) 
oyer  Ita  orders  and  judgments  during  the 
tiTiu  at  which  they  are  niiiUered,  and  if  they 
bare  not  been  executed  they  may,  during 
such  term,  be  vacated  or  modified,  as  the 
court  may  deem  best  The  district  court  of 
Osage  county  did  not  entirely  lose  Jurisdic- 
tion of  the  case  until  the  papers  were  trans- 
mitted, and  the  change  of  venue  perfected. 
We  think  It  was  within  the  power  of  the 
court  at  the  same  term,  and  before  the  pa- 
pers were  transmitted,  to  vacate  Its  order, 
and  allow  the  defendant  to  withdraw  his  at>- 
pUcation.  If  udge  was  not  present  when  the 
order  was  first  allowed,  nor  does  it  appear 
that  be  had  any  knowledge  of  the  same  until 
after  ft  was  vacated.  There  la  no  ground, 
therefore,  to  claim  that  he  was  misled  by  the 
action  taken;  and  of  the  power  of  the  court 
to  vacate  the  order  we  have  no  doubt  Serv- 
atius  T.  Pickle,  30  Wis.  507;  People  v.  Zane, 
105  lU.  662;  Setb  v.  Ghamberlaine,  41  Md. 
186;  Atlantic  &  6.  a  C.  Coal  Co.  v.  Mary- 
land Coal  Co.,  84  Md.  30%  1  Atl.  878;  San- 
ford  T.  Sauford,  28  Conn.  6;  State  v.  Webb, 
T4  Mo.  333;  Colvln  v.  Six,  70  Mo.  200;  Lelse 
T.  Mitchdl,  53  Mo.  App.  563.  Under  the 
facts  disclosed  by  the  record  a  pro  tern. 
jnrtge  was  properly  elected,  and  the  allega- 
tions of  the  petition  were  abundantly  suf- 
ficient to  sustain  the  jurisdiction  and  the 
Jndgment 

Much  is  said  in  the  written  argument  as  to 
the  facts  in  the  case,  and  It  is  insisted  tbat 
the  debt  which  formed  the  basis  of  the  judg- 
ment was  not  due  when  the  action  was 
bronght,  nor  even  at  the  time  the  judgment 
was  rendered  againrt  Mudge.  These  are 
Diitters  which  might  have  been  made  the 
subject  of  review,  but  cannot  destroy  the 
luilgment,  nor  sustain  this  attack  upon  the 
ame.  There  was  jurisdiction  in  the  court, 
as  the  averments  of  the  petition  showed  an 
eiistlDg  liability  which  bad  accrued  at  the 
time  the  action  was  begun  and  judgment 
taken.  The  judgment  of  the  district  court 
win  be  affirmed.    AH  the  justices  concurring. 


TAOOABT  V.  BUNDICK. 
(Soioene  Court  of  Kanias.  Jan.  11,  1896.) 
PutrasMHiy— Aoootnrmro—  Etihemcb  —  BRrErs. 
1.  In  an  action  for  an  accountiDg  between 
Piirtsen,  where  there  was  no  showmg  as  to 
thp  amoant  of  sales,  or  as  to  prices  obtained 
iot  iDods  fold,  evidence  of  the  amount  of  yearly 


purchases  was  not  admissible  to  show  whether 
there  was  a  gain  or  a  loss  in  the  business. 

2.  Charees  incorporated  in  a  brief,  that 
counsel  for  the  adverse  partjr  was  guilty  of  tam- 
pering with  the  record,  will  be  expunged. 

Brror  from  district  court,  Butler  county; 
O.  A.  Leland,  Judge. 

Action  by  P.  W.  Bundick  against  J.  B. 
Taggart  for  an  accounting.  There  was  a 
judgment  rendered,  and  defendant  brings 
error.     Modified  and  affirmed. 

F.  L.  Jones  and  Redden  &  Schumacher, 
for  plaintiff  in  error.  Shlnn  &  Knowles,  for 
defendant  In  error. 

PER  CURIAM.  This  was  an  action  be- 
tween partners  for  an  accounting.  No  ac- 
curate accounts  of  the  dealings  between  the 
partners  appear  to  have  been  kept,  and  the 
evidence.  It  Is  conceded  by  the  plaintiff  in 
error,  Is  very  conflicting.  It  Is  claimed  that 
the  court  committed  material  error  In  ex- 
cluding the  bin  books  of  bills  bought  and 
paid  for  prior  to  January  1,  1886.  Counsel 
for  plaintiff  In  error  has  made  very  elabo- 
rate figures  in  his  brief,  in  which  he  in- 
corporates footings  of  the  amounts  of  goods 
purchased  in  each  year.  We  find,  however, 
that  he  really  accomplishea  nothing  what- 
ever by  the  use  of  these  amounts.  The  items 
showing  the  amounts  of  the  yearly  general 
Invoices  and  the  liabilities  are  the  only  ones 
which  really  have  any  effect  under  his  com- 
putations, in  determining  the  qpestion 
whether  there  was  a  gain  or  loss  in  the  busi- 
ness. Evidence  of  the  amount  of  the  pur- 
chases where  there  was  no  showing  as  to  the 
amount  of  sales,  or  as  to  the  prices  obtain- 
ed, or  of  oth«-  elements  necessarily  in- 
volved In  the  question  whether  the  business 
was  conducted  at  a  profit  or  loss,  could  not 
possibly  old  in  detei-mining  the  questions  In 
the  case,  and  the  court  committed  no  error 
in  striking  out  the  bill  books. 

The  admission  of  the  testimony  of  the 
witaesscs  Yeager  and  Shinu  is  also  assigned 
as  error.  These  were  not  confidential  com- 
munications bctwe^i  attorney  and  client, 
for  the  witnesses  were  never  employed  by 
the  defendant,  nor  did  they  testify  to  any 
propositions  of  settlement  They  narrated 
statements  and  admissions  made  by  the  de- 
fendant as  to  matters  of  fact,  wholly  dis- 
connected from  any  offer  of  compromise, 
and  we  find  nothing  objectionable  In  the 
testimony.  Although  the  brief  on  behalf  of 
the  plaintiff  In  error  Is  vei7  long,  and  con- 
tains evidence  of  very  great  earnestness  and 
diligence  on  the  part  of  counsel,  it  yet  is 
mainly  devoted  to  proving  that  the  defend- 
ant's testimony  was  right  and  the  plaintiff's 
wrong.  Of  course,  we  cannot  weigh  testi- 
mony, but  must  accept  as  true  that  which 
upholds  the  judgment  of  the  court 

A  motion  is  made  to  strike  out  those  por- 
tions of  the  brief  of  the  defendant  in  »rTor 
which  contain  charges  against  F.  L.  Jtnes, 
one  of  the  counsel  for  the  plaintifF  In  vnor. 
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Tbe  practice  of  making  each  charges  in  the 
brief  is  altogether  reprehensible,  and  ought 
never  to  be  Indulged  in.  If  counsel  have 
been,  In  fact,  guilty  of  tampering  with  the 
record,  as  charged  in  the  brief,  direct  char- 
ges in  the  proper  court  can  be  made,  and 
proper  action  taken.  The  objectionable  por- 
tion will  be  expunged  from  the  brief. 

It  Is  conceded  on  all  hands  that  it  was  not 
Intended  to  give  the  defendant  in  error  one- 
half  of  the  invoiced  accounts,  but  only  one- 
half  of  those  accounts  which  were  of  such 
■doubtful  value  that  they  were  not  Invoiced. 
The  Judgment  of  the  court  below  will  be 
■modifled  accordingly;  otherwise  It  will  be 
affirmed.  The  costs  in  this  court  will  be 
4^arged  against  the  plalntlfC  in  error. 


UNION  PAO.  BY.  00.  v.  MITCHELL. 
"(Supreme  Court  of  Kansas.     Jan.  11,  1896.) 
Carriers— Ejkotioh  or  Tkesfassbb— Qross  Nbo- 
LioENOE— Action  for  IiwnRiBa— Remis- 
sion or  Damaoeb— New  Trial. 

1.  Care  must  be  taken,  in  removing  a  tres- 
passer from  a  moving  railway  train,  not  to  ex- 
pose him  to  serious  injury,  and  whether  such 
train  is  running  too  fast,  under  the  circum- 
•tances,  to  admit  of  the  exercise  of  the  right  of 
ejection,  is  a  question  of  fact,  to  be  submitted 
to  the  jury  under  proper  instructions. 

2.  In  a  suit  brought  by  a  trespasser  to  re- 
«over  damages  for  personal  injuries  sustained 
by  being  pulled  from  a  moving  train,  the  court 
instructed  the  jury  that  if  the  defendant  was 
guilty  of  willful,  wanton,  malicious,  or  reck- 
less conduct  in  removing  the  plaintiff,  and  that 
he  sustained  the  injuries  complained  of  in  con- 
sequence thereof,  a  recovery  might  be  had 
against  the  defendant,  and  the  court  defined 
the  meaning  of  reckless  conduct  as  "an  indiSer- 
ence  to  the  rights  of  others;  an  indifference 
whether  wrong  is  done  or  not,"  and  again  stat- 
ed that  the  defendant  could  be  held  liable  only 
"for  injuries  inflicted  which  were  willful,  wan- 
ton, or  malicious,  or  which  were  so  grossly  neg- 
ligent as  to  amount  to  wantonness."  Beta, 
there  was  no  material  error  in  the  instruction. 

3.  In  personal  injury  and  other  damage 
cases,  where  the  plaintiff  obtains  a  verdict,  and 
there  is  nothing  tending  to  show  passion  or  prej- 
udice of  the  jury,  but  the  amount  is  larger  than 
(he  trial  court  thinks  properly  allowable,  the 
plaintiff  may  be  required  to  elect  to  take  judg- 
ment for  a  reduced  sum,  suggested  by  the  court, 
or  accept  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Douglas  county; 
A.  W.  Benson,  Judge. 

Action  by  Eddie  MitcheU  by  John  C.  Mitch- 
ell, as  bis  next  friend,  against  the  Union  Pa- 
cific Railway  Company,  to  recover  damages 
for  ejection  from  a  train.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

The  following  facts  are  either  undisputed 
or  found  by  the  Jury:  The  plaintiff  below 
was  a  boy  14  years  old.  He  had  started 
from  Olathe  to  go  to  O>lorado  Springs,  where 
his  father  was.  He  had  made  his  way  over 
other  railroads  to  Junction  City,  from  which 
point  he  had  gone  over  the  defendant's  rail- 
road as  far  as  Wallace,  which  place  he  reach- 
ed,  July  28,    1890,    on   the   first   section   of 


freight  train  No.  211,  In  company  with  some 
other  boys,  who  were  beating  their  way  west 
as  be  was  doing.  He  got  off  the  train  at 
Wallace,  and  prepared  to  board  the  second 
section,  which  pulled  into  Wallace  about  as 
the  first  section  pulled  out  Several  tramps 
had  attempted  to  board  the  first  section,  and 
they  tried  to  get  upon  the  second  section  as 
soon  as  It  started  up.  Among  those  who 
were  waiting  to  board  the  second  section 
were  young  Mitchell  and  his  companions. 
They  knew  they  were  not  permitted  to  steal 
a  ride  upon  the  train,  and  that  efforts  would 
be  made  to  prevent  them  from  doing  so. 
They  did  not  attempt  to  get  upon  the  train 
while  it  was  standing  still,  but  waited  until 
it  had  started.  Plaintiff  below  and  his  com- 
panions went  upon  the  south  side  of  the 
track,  which  was  the  side  opposite  the  depot 
and  buildings  at  Wallace,  and  after  tbe  train 
started  he  attempted  to  board  a  box  car,  but 
failed.  He  allowed  two  or  three  cars  to  pass 
him,  and  then  jumped  upon  a  coal  car  having 
high  sideboards.  The  train  was  going  about 
as  fast  as  he  could  run.  He  caught  hold  of 
the  ladder  with  his  right  hand.  His  left 
hand  held  to  an  Iron  socket  attached  to  the 
side  of  the  car.  His  right  foot  was  In  tbe 
stirrup,  and  his  left  upon  an  axle  box.  As 
he  got  upon  the  car  he  saw  a  boy,  or  young 
man,  Roy  Wilson  (a  stranger  to  him),  stand- 
ing alongside  the  track,  about  25  feet  ahead 
of  him,  and  also  saw  the  conductor  and  head 
brakeman  upon  a  box  car  ahead,  and  heard 
tbe  conductor  halloo  to  Roy  Wilson  to  Jerk 
him  off  or  pull  him  off.  Wilson  then  took 
hold  of  him  and  attempted  to  pull  him  off 
the  train.  Mitchell  succeeded  in  holding  on 
until  he  had  got  a  few  feet  beyond  Wil- 
son, and  then  fell  ofC,  bis  hold  having  been 
loosened  by  the  encounter.  As  he  came  to 
the  ground  his  right  arm  fell  under  the 
wheels  and  was  cut  off.  The  train  did  not 
slow  up  after  he  got  upon  It,  but  contin- 
ued on  Its  way,  the  trainmen  not  knowing 
that  he  was  Injured.  The  arm  was  neces- 
sarily amputated  at  tbe  Junction  of  the  mid- 
dle and  upper  third  of  the  humerus.  Roy 
Wilson  was  not  an  employe  of  the  railway 
company,  but  was  learning  telegraphy  in  its 
office  by  the  favor  of  the  station  agent  at. 
Wallace. 

The  essential  Instructions  given  by  tbe 
court  below,  after  a  succinct  statement  of  the 
issues,  were  as  follows: 

"Upon  these  Issues,  tbe  burden  of  proof  la 
upon  the  plaintiff;  and  before  he  can  recover 
be  must  prove,  by  a  preponderance  of  the 
evidence,  by  which  Is  meant  the  greater 
weight  of  proof,  (1)  that  the  defendant's  line 
of  railway  extended  into  and  was  operated 
in  the  counties  of  Wallace  and  Douglas,  in 
this  state,  at  the  time  complained  of;  (2)  that 
the  plaintiff,  while  attempting  to  ride  upon 
defendant's  train,  at  Wallace,  at  the  time 
charged,  was  pulled  therefrom  by  said  Roy 
Wilson,  and  injured  In  the  manner  substan- 
tially as  alleged  in  the  petition;  (3)  that  said 
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Roy  WUson  was  either  an  employ^  of  said 
railway  company,  or  was  acting  under  the 
order  or  direction  of  the  conductor  or  brake- 
man  npon  said  train,  in  trying  to  eject  the 
plaintiff  therefrom;  (4)  tliat  in  removing  or 
attempting  to  remove  said  plaintiff  from  the. 
train  the  condnctor  or  brakeman  of  the  de- 
fendant, or  said  Roy  Wilson,  so  acting  by 
their  direction  or  authority,  was  guilty  of 
willful,  wanton,  malicious,  or  reckless  con- 
dnct,  and  that  he  sustained  the  Injuries  com- 
plained of  in  consequence  of  such  willful, 
wanton,  malicious,  or  reckless  conduct.  Ed- 
die Mitchell,  being  a  trespasser  upon  the 
grounds  and  train  of  the  defendant,  had  no 
right  on  said  train,  and  the  defendant,  by 
and  through  its  agents,  servants,  and  em- 
ployes, had  a  right  to  remove  tiim  therefrom. 
They  were  not  bound  to  consult  his  conven- 
ience in  the  matter,  and  can  only  be  held  lia- 
ble In  the  matter  for  injuries  inflicted  which 
were  willful,  wanton,  or  malicious,  or  which 
were  so  grossly  negligent  as  to  amount  to 
wantonnesa  If,  however,  in  ejecting  him, 
they  did  so  in  a  reckless,  willful,  wanton,  or 
malicious  manner,  whereby  he  was  injured, 
he  may  recover.  In  determining  whether 
willful,  wanton,  or  malicious  injuries  were 
Inflicted,  yon  are  to  consider  all  the  circum- 
stances of  time  and  place,  the  speed  of  the 
train,  and  the  entire  situation.  'Wanton,' 
as  here  used,  is  reckless  sport.  'Willful,' 
nnrestralned  action,  running  immoderately 
to  excess.  By  'recklessly'  Is  meant  an  In- 
difference to  the  rights  of  others;  an  indiffer- 
ence whether  wrong  is  done  or  not.  I  charge 
yoo  that  it  is  within  the  general  authority  of 
the  conductor  or  a  brakeman  of  a  railway 
train  to  keep  trespassers  off  of  their  trains, 
and  to  put  them  off  after  they  have  gotten 
on;  and  if  they  recklessly,  or  in  a  willful, 
wanton,  or  maliclons  manner,  eject  a  tres- 
passer, so  tliat  he  Is  likely  to  suffer  great 
bodily  liarm,  the  railroad  company  becomes 
liable  for  the  damages.  Nor  is  it  necessary, 
in  order  to  render  the  company  liable,  that 
tbe  conductor  or  brakeman  should  actually 
lay  haaia  on  the  trespasser,  and  if  the  tres- 
passer is  80  ejected  by  a  third  person,  at 
tbelr  Instance,  ail  are  equally  guilty  of  an  as- 
aaalt,  and  the  railroad  company  is  liable.  I 
cliarge  you  that  if  you  find,  from  the  evi- 
dence In  this  case,  that  Eddie  Mitchell,  on  or 
tbont  tbe  26th  day  of  July,  1890,  at  the  city 
of  Wallace,  in  Wallace  county,  Kan.,  climbed 
npon  a  car  of  one  of  the  defendant's  west- 
boand  freight  trains,  with  tbe  Intention  ot 
stealing  a  ride,  and  that  while  attempting  to 
icet  thereon,  or  while  clinging  thereto,  the 
condnctor  or  a  brakeman  of  said  train  called 
to  one  Roy  Wilson,  while  said  train  was  in 
motion,  to  "keep  him  off,'  to  'Jerk  him  off,' 
or  'pull  him  off,'  and  that  said  Roy  Wilson, 
to  obedience  to  said  call  or  command,  caught 
bold  of  said  Eddie  Mitchell,  and,  while  said 
train  was  in  motion,  pulled  and  dragged  the 
said  i^die  Mitchell,  and  caused  him  to  lose 
his  hand  hold  and  footing,  and  to  fall  uxkder 


tbe  wheels  of  said  running  train,  whereby 
his  right  arm  was  cut  off;  and  if  you  further 
believe  that  under  all  the  circumstances  of 
this  case,  the  brakeman,  conductor,  and  Roy 
Wilson  did  not  exercise  proper  care  and  pru- 
dence In  the  exercise  of  the  right  to  remove 
Eddie  Mitchell  from  the  train,  but  without 
having  regard  to  time,  place,  or  surrounding 
danger,  recklessly,  in  a  willful,  wanton,  or- 
malicious  manner  ejected  him,  in  a  manner 
liable  to  do  him  great  bodily  harm,  you  will 
find  for  the  plaintiff.  If  you  find  for  the 
plaintiff,  your  next  inquiry  will  be  as  to  dam- 
ages. Here  no  certain  rule  can  be  given. 
You  ^ould  consider  his  age,  health,  and 
physical  condition  before  the  injury,  the  in- 
convenience and  incapacity  to  labor  resulting 
therefrom,  the  physical  pain  and  suffering,  if 
any,  and  award  such  sum  as  in  your  sound 
Judgment  is  Just  and  reasonable  for  the  In- 
Jury  suffered." 

A.  L.  Williams,  N.  H.  Loomls,  and  R.  W. 
Blair,  for  plaintiff  in  error.  S.  T.  Seaton,  J. 
W.  Parker,  and  Byron  Sherry,  for  defendant 
in  error. 

MARTIN,  O.  J.  (after  stating  the  facts). 
1.  Tbe  railway  company  contends  that  the- 
evidence  Is  not  sufficient  upon  which  to  base 
a  Judgement  against  It.  Some  of  the  facts 
were  contested.  Tbe  conductor  and  the  bead 
brakeman  testified  that  they  gave  no  order  to 
Roy  Wilson  or  any  one  else  to  Jerk  off  or  pull 
off  young  Mitchell  from  the  train,  but  the 
Jury  found,  upon  evidence  which  we  must 
bold  sufficient,  that  such  order  was  given  by 
the  conductor.  We  must  therefore  accept 
the  finding  of  the  Jury  touching  ttils  Impor- 
tant fact  In  the  case.  Our  attention  Is  calle<l 
to  Railway  Co.  v.  Gants,  38  Kan.  608,  C23, 
17  Pac.  54,  where  this  court,  treating  of  the 
ejectment  of  a  trespasser  from  a  passenger 
train,  said:  "By  resisting  to  the  utmost  of 
Iiis  power  and  ability,  Gants  Invited  force, 
and  he  ought  not  to  complain  of  the  force 
nsed.  If  there  was  no  Intention  upon  the  part 
of  the  conductor  or  his  assistants  to  commit 
unnecessary  injury."  But  in  that  case  the 
principle  was  expressly  recognized  that  care 
must  be  taken  not  to  expose  the  person  of 
the  trespasser  to  serious  injury  or  danger; 
and  it  was  a  question  of  fact,  to  be  deter- 
mined by  the  Jury  in  this  case,  whether  or 
not  the  pulling  or  Jerking  of  the  boy  ftvnr 
the  train  by  order  of  the  conductor  while  it 
was  running  at  the  rate  of  speed  sbown  lij 
tbe  evidence,  which  was  9  or  10  miles  an 
hoar,  was  such  an  act  as  to  expose  tbe  boy 
to  serious  injury  or  dpnger.  We  do  not  deny 
the  right  of  those  in  control  of  railway 
trains  to  eject  a  trespasser  therefrom,  even 
when  moving;  but  when  the  speed  Is  •» 
great  that  removal  from  the  train  is  necev- 
sarlly  attended  with  great  danger  of  serious 
injury  to  the  person  of  the  trespasser,  such 
right  does  not  exist,  and  whether  the  circum- 
stances are  such  as  to  Justify  the  ejection  ot 
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a  treqiasser  from  a  movlncr  train  Is  a  qnes- 
tlon  of  fact  that  must  be  submitted  to  the 
jury  under  proper  InBtructions  of  the  court. 
Railroad  Co.  v.  KeUy,  36  Kan.  655,  657,  658, 
14  Pa*.  172. 

2.  The  plaintiff  In  error  complains  of  the 
instructions  gl^en  by  the  court,  and  says 
that  under  them  a  recovery  might  be  had  for 
mere  negligence  In  removing  young  Mitchell 
from  the  train;  the  term  "reckless  conduct" 
meaning  nothing  more,  and  being  coupled 
disjunctively  with  the  words  "willful,"  "wan- 
ton," and  "malicious."  It  Is  contended  that 
a  trespasser  In  such  case  has  no  remedy,  un- 
less the  act  of  the  defendant  resulting  In  the 
injury  was  either  willful,  wanton,  or  mali- 
cious, and  the  cases  of  Railway  Co.  v.  Adams, 
33  Kan.  427,  429,  6  Pac.  529,  Railway  Go.  v. 
Gants,  supra,  and  Tennis  v.  Railway  Co., 
45  Kan.  503,  507,  25  Pac.  876,  are  cited  In 
support  of  this  position;  but  they  are  not  In- 
consistent with  Railway  Co.  v.  Whipple,  39 
Kan.  531,  540,  18  Pac.  730,  where  it  was  said 
that  "the  fact  that  one  has  carelessly  put 
himself  In  a  place  of  danger  Is  never  an  ex- 
cuse for  another  recklessly  or  wantonly  In- 
juring him,"  and  the  deflnitlons  of  reckless- 
ness and  wantonness  given  by  the  court  be- 
low were  taken  from  the  opinion  in  that 
case,  where  it  is  further  stated  that,  "in  pop- 
ular use,  and  by  our  decisions,  recklessness 
and  wantonness  are  stronger  terms  than 
mere  ordinary  negligence,  and  therefore,  if 
a  person  recklessly  or  wantonly  injures  an- 
other, such  person  may  be  subject  to  dam- 
ages, even  if  the  other  party  has  been  guilty 
of  some  negligence  or  Is  a  trespasser."  As 
the  court  carefully  used  and  fairly  defined 
the  tM-m  "reckless  conduct,"  and  "recldess- 
ly,"  in  connection  with  the  facts  In  the  case, 
the  plaintiff  In  error  has  no  substantial 
ground  of  complaint  In  this  regard. 

3.  The  jury  returned  a  verdict  In  favor  of 
the  plaintiff  below  for  $9,000.  On  the  bear- 
ing of  a  motion  for  a  new  trial,  the  court 
permitted  the  plaintiff  to  reduce  the  dam- 
ages In  the  sum  of  $2,500,  and  stated  that,  on 
failure  to  do  so.  a  new  trial  would  be  or- 
dered, and,  the  reduction  being  accepted, 
judgment  was  rendered  for  the  sum  of  $6,- 
500.  The  railway  company  contends  that  the 
court  had  no  right  to  make  this  order,  but 
should  have  awarded  a  new  trial  by  reason 
of  the  allowance  of  excessive  damages,  given 
under  the  Influence  of  passion  and  prejudice. 
The  court  filed  a  written  opinion  on  the  de- 
cision of  the  motion,  and  in  this  there  is  no 
suggestion  of  passion  or  prejudice  on  the 
part  of  the  Jury.  But  the  court,  after  re- 
viewing the  decisions  of  this  court  in  per- 
sonal injnry  cases,  held  that  $G,500  was  a 
reasonable  sum,  and  that  all  above  that 
amount  was  excessive.  In  Railway  Co.  y. 
Dwyer,  86  Kan.  58,  74,  12  Pac.  352,  it  was 
beld  that  this  court  had  the  right  In  such 
cases  to  suggest  tlie  reduction  of  dama'ges  to 
a  reasonable  sum,  and  to  permit  the  plaintiff 
to  elect  to  take  Judgment  for  the  reduced 


amount,  or  compel  him  to  accept  a  new  trial, 
and,  this  being  permissible,  we  are  aware 
of  no  reason  for  the  denial  of  the  exercise  of 
like  power  by  the  trial  court,  which  is  often 
better  able  tlian  the  appellate  conrt  to  act 
intelligently  in  the  premises;  and  the  right 
of  the  trial  court  to  compel  a  remission  of 
part  of  the  verdict  In  damage  cases  was  up- 
held in  Broquet  v.  Tripp,  86  Kan.  701,  704. 
14  Pac.  227.  There  is  no  conflict  between 
these  cases  and  Railroad  Co.  v.  Montgomery, 
46  Kan.  120,  26  Pac.  403,  which  was  an  award 
of  damages  In  a  condemnation  proceeding, 
depending  upon  estimates  given  by  witnesses 
respecting  values,  forming  a  basis  for  the 
verdict,  and  it  was  evident  from  the  record 
that  the  jury  had  gone  to  the  extreme  limit 
of  the  highest  estimates  on  each  item,  and 
the  court  compelled  a  large  gross  reduction, 
not  explainable  from  the  record  on  any  other 
hypothesis  than  tliat  the  verdict  was  unfair 
and  indicative  of  passion  and  prejudice  of  the 
Jury;  and  wherever  this  is  apparent,  a  new 
trial  must  be  granted.  But  in  personal  in- 
jury cases,  as  stated  by  the  court  below,  no 
certain  rule  of  damages  can  be  given,  and 
the  Jury  was  properly  Instructed  that,  in  the 
event  of  a  verdict  in  favor  of  the  plaintiff^ 
they  should  award  such  sum  as  In  their 
sound  judgment  was  Just  and  reasonable  for 
the  injury  suffered.  The  mere  fact  that  the 
trial  court,  on  a  review  of  our  Kansas  deci- 
sions, came  to  the  conclusion  that  the  award 
was  larger  than  had  been  generally  sustained 
by  the  precedents  In  this  state,  was  no  evi- 
dence that  he  considered  that  the  Jury  was 
actuated  by  passion  or  prejudice  in  fixing 
the  amount.  The  case  seems  to  have  tteen 
fairly  tried  by  the  court  and  jury,  and  the 
judgment  must  be  affirmed.  All  the  Justices 
concurring. 


CHICAQO.  R,  I.  &  P.  RT.  00.  T. 

WILLIAMS. 

(Supreme  Court  of  Kansas.     Jan.  11,  1896.) 

Railroad  Companies  —  Ckossixo  Accidents -- 

UUTT  OF  TrAVELEK— OB8TnUCTIOS   OF  ViEW. 

1.  Where  the  view  of  a  traveler  on  a  high- 
way approaching  a  railroad  crossing  is  so  ob- 
structed that  he  cannot  see  an  approaching 
train  until  within  a  few  feet  of  the  track,  great- 
er care  should  be  exercised  by  him  than  if  no 
such  obstruction  existed;  and  in  such  a  case 
he  should  nialie  a  vigilant  use  of  his  senses  to 
determine  whether  tliere  is  a  present  danger  in 
crossing;  and  the  question  of  whether  he  shonid 
also  stop  before  attempting  to  cross  is  a  matter 
for  the  determination  of  the  jury.  An  Instruc- 
tion, under  those  circumBtances,  that  he  is  not 
bound  to  stop  when  he  approaches  a  railroad,  is 
error. 

2.  A  railroad  company  should  not  allow 
any  unnecessary  obstructions  upon  its  right  of 
way  near  a  public  crossing  which  would  obstruct 
the  view  of  an  approaching  traveler  nor  of  those 
In  charge  of  an  approaching  train.  In  the  con- 
duct of  the  businesB  of  the  company,  however, 
it  is  necessary  to  place  buildings  and  other 
structures  and  thin^  upon  the  right  of  way, 
and  therefore  the  trial  court  cannot  arbitrarily 
instruct  the  jury  that  it  is  the  duty  of  the  com- 
pany to  keep  its  right  of  way  at  the  public  cross- 
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ins  open  and  free  from  any  obstruction  which 
iTonld  obscnre  the  vision  of  a  traveler,  and  pre- 
vent him  from  aeeios  an  approaching  train. 
Whether  or  not  a  duty  rests  upon  the  railroad 
company  to  keep  its  right  of  way  free  from 
such  an  obstruction  is  a  question  for  the  de- 
termination of  the  jury. 
(SflUbua  by  the  Court) 

EiTor  from  district  coort,  D<nlphan  county; 
J.  F.  TbompBon,  Judge. 

Action  by  Hester  A.  Williams,  administra- 
trix of  John  S.  Williams,  deceased,  against 
the  Chicago,  Bock  Island  &  Pacific  Railway 
Company  to  recover  for  death  by  wrongful 
act  There  was  a  Judgment  for  plalntlH,  and 
defendant  brings  error.    Reversed. 

M.  A.  Low  and  W.  P.  Evans,  for  plaintitr 
In  error.  P.  W.  Raymond  and  Grant  W.  Hei> 
rington,  for  defendant  in  error. 

JOHXSTON,  J.  As  John  S.  Williams  was 
driving  along  a  highway  and  over  a  public 
crossing  of  the  railway,  he  was  struck  by  an 
engine  of  an  approaching  freight  train  of  the 
plaintiff  in  error,  and  Idlled.  At  the  point, 
of  collision  the  railway  extended  east  and 
west  and  across  the  public  highway  on  which 
the  deceased  was  traveling,  at  right  angles. 
At  the  time  of  the  collision  a  hedge  fence 
extended  from  some  distance  north  of  the 
railway  along  the  west  side  of  the  highway 
and  within  from  16  to  26  feet  of  the  railway 
track.  West  of  this  heldge  was  a  large,  dense 
orchard,  covering  seveial  acres,  which  ex- 
tended down  to  and  upon  the  right  of  way 
of  the  railway.  The  hedge  was  thick  with 
foliage,  and  10  feet  high,  and  this,  with  the 
orchard,  rendered  It  difficult  for  a  person 
driving  on  the  highway  to  see  a  train  ap- 
proaching from  the  west  until  he  had  passed 
the  point  to  which  the  hedge  and  orchard  ex- 
tended. At  the  time  of  the  accident  Williams 
was  driving  in  a  wagon,  and  driving  south 
on  the  highway,  while  the  train  with  which 
he  collided  was  coming  from  the  west;  and 
it  appears  that  he  was  not  seen  by  those  in 
charge  of  the  engine  until  they  were  within 
from  100  to  150  feet  of  the  crossing.  This 
action  was  brought  by  the  administratrix  of 
the  estate  of  the  deceased  to  recover  dam- 
ages alleged  to  have  resulted  from  his  death, 
and  the  jury  awarded  a  verdict  for  the  plain- 
tin  below  for  $4,000. 

The  principal  questions  presented  for  our 
consideration  arise  upon  the  rulings  of  the 
court  in  charging  the  jury.  In  one  of  the  In- 
Btractlons  the  jury  was  told  that  "the  trav- 
eler on  the  highway  is  not  bound  to  stop 
when  be  approaches  a  railroad,  but  is  bound 
to  use  his  senses  of  sight  and  bearing,  and 
mnst  exercise  that  degree  of  diligence  in  as- 
certaining the  approach  of  the  engine  that  a 
man  of  ordinary  prudence  would  have  ex- 
ercised under  like  circumstances."  This  rul- 
tog  cannot  be  sustained.  In  effect,  the  Jury 
weretold  that,  dangerous  as  the  crossing  was, 
the  deceased  was  not  required  to  stop  be- 
fore attempting  to  cross.  It  appears  that  the 
*1ew  of  the  traveler  was  greatly  obstructed 


at  the  crossing  In  question,  and  that  It  waa 
an  especially  dangerous  one  to  a  i)erson  ay. 
preaching  from  the  north;  and  it  further 
appears  that  the  deceased  was  familiar  with 
the  conditions  surrounding  this  crossing. 
How,  then,  can  the  court  say  aA  a  matter 
of  law  that  the  traveler  was  not  required  to 
stop?  The  degree  of  care  to  be  used  by  a 
traveler  approaching  a  crossing  depends  upon 
its  location  and  surroundings.  If,  by  reason 
of  obstructions  or  other  causes,  it  is  dltticult 
to  see  or  hear  the  approach  of  a  train,  greater 
care  should  be  exercised  than  If  no  such  dlfll- 
culties  existed.  It  was  ruled  in  Railway  Co. 
T.  Hague,  54  Kan.  284,  88  Pac.  257,  that: 
"Ordinarily,  it  is  not  the  duty  of  a  traveler, 
on  approaching  a  railroad  track,  to  stop;  but 
there  are  cases  where,  by  reason  of  obstruc- 
tions or  noises  in  the  vicinity,  he  would  be 
required  not  only  to  look  and  listen,  but  to 
stop  and  listen,  before  crossing  the  track. 
Whether  the  surroundings  of  the  crossing 
and  the  existing  circumstances  and  condi- 
tions are  such  as  to  require  him  to  stop  Is, 
ordinarily,  a  matter  for  the  determination  of 
the  jury."  The  supreme  court  of  Wisconsin 
announced  the  rule  as  follows:  "If  the  view 
of  a  traveler  on  the  highway  approaching  a 
railroad  crossing  Is  so  obstructed  that  he 
cannot  see  an  approaching  train  in  time  to 
stop  his  team  before  colliding  with  It,  if  he 
knows  a  train  Is  due  at  such  crossing  at  or 
about  such  time,  an4  If  he  is  unable  to  bear 
the  approaching  train  when  his  team  is  in 
motion,  whether  by  reason  of  the  force  or  di- 
rection of  the  wind  or  of  noises  in  the  vicin- 
ity, whether  made  by  his  own  wagon  or  by 
other  causes,  ordinary  care  requires  him  to 
stop  his  team  while  he  may  do  so,  and  listen 
for  the  train."  Seefeld  t.  Railway  Co.,  70 
Wis.  216,  85  N.  W.  278.  In  Patterson  on 
Railway  Accident  Law  (section  177)  the  rule 
as  to  the  degree  of  care  which  a  traveler 
should  use  at  a  crossing  Is  stated  as  follows: 
"Where  the  view  of  the  line  from  the  high- 
way is  obstructed,  or  the  crossing  Is  in  other 
respects  specially  dangerous,  it  is  the  duty 
of  the  traveler  to  exercise  a  higher  decree  of 
care;  and  if  be  cannot,  by  looking  and  listen- 
ing, satisfy  himself  that  it  is  prudent  to 
cross  the  line,  he  must  stop,  or  he  must 
adopt  such  other  precautions  as  ought  to  be 
taken  under  the  particular  circumstances  of 
the  case."  See,  also.  Railway  Oo.  v.  iitommel 
and  Sup.)  2.5  N.  B.  863;  Railroad  Co.  v.  Cris- 
man  (Colo.  Sup.)  34  Pac.  286.  In  view  of  the 
conditions  surrounding  this  crossing,  it  was 
error  for  the  court  to  declare  as  a  matter  of 
law  that  the  traveler  was  not  required  to 
stop.  Under  the  circumstances  of  the  case 
it  was  a  proper  matter  for  the  consideration 
of  the  Jury. 

The  court  also  trenched  upon  the  province 
of  the  jury  in  declaring  that  it  was  the  duty 
of  the  mil  way  company  to  keep  Its  right  of 
way  at  the  crossing  in  question  free  from 
obstructions,  and  open  to  the  vision  of  trav- 
elers on  a  public,  traveled  toad.  'The  duties' 
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of  the  company  and  the  traveler  at  a  public 
crossing  are  to  some  extent  reciprocal.  Both 
must  take  such  precautions  to  avoid  acci- 
dents as  the  circumstances  of  the  case  re- 
quire. The  railroad  company  should  not  allow 
any  unnecessary  obstructions  upon  its  right 
of  way  near  a  public  crossing  which  would  ob- 
struct the  view  of  an  approaching  traveler, 
nor  of  those  In  charge  of  the  approaching 
engine  and  train.  If  it  unnecessarily  and 
negligently  permits  brush,  trees,  or  other  ob- 
structions to  grow  or  stand  upon  Its  right 
of  way  near  a  public  crossing,  it  must  be 
held  responsible  for  injuries  resulting  to 
others  from  such  negligence,  providing  such 
others  are  free  from  fault.  In  the  conduct 
of  the  business  of  the  company,  however,  it 
Is  necessary  to  place  buildings  and  other 
structures  and  things  upon  the  right  of  way, 
and  therefore  it  cannot  be  arbitrarily  said  by 
the  trial  court  that  it  is  the  duty  of  the  com- 
pany to  keep  its  right  of  way  at  the  crossing 
in  question  open  and  free  from  any  obstruc- 
tion which  would  obscure  the  vision  of  a 
traveler,  and  prevent  him  from  seeing  an  ap- 
proaching train.  Whether  It  Is  necessary 
or  negligent  to  place  an  obstruction  upon  the 
right  of  way  is  another  matter  to  be  left 
with  the  jui-y.  For  these  reasons  the  judg- 
ment cannot  be  allowed  to  stand.  It  is  in- 
sisted by  the  company  that  it  is  entitled  to 
Judgment  upon  the  findings  and  evidence, 
but  a  reading  of  the  same  satisfies  us  that 
we  would  not  be  warranted  in  directing  a 
Judgment  In  its  favor.  The  Judgment  of  the 
district  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 


McDBKMOTT  v.  ATCHISON,  T.  &  8.  P. 

R.  CO. 
(Supreme  Court  of  Kansas.     Jan.  11,  1896.) 

Tbiai/— Special  and  QsysRAL  Vbkdict— Assomp- 
TioN  OF  Risk. 

1.  In  an  action  against  a  railroad  company 
to  recover  damagee  on  account  of  the  death  of 
a  brakeman  killed  while  making  a  flying  switch, 
where  the  only  negligence  charged  is  that  the 
engineer  ran  at  an  unnecessary,  unusual,  and 
dangerous  rate  of  speed,  and  the  jury  find  spe- 
cially that  the  engineer  at  the  time  of  the  acci- 
dent was  under  the  control  of  the  deceased  as 
to  slacking  up  and  going  ahead,  and  that  he 
obeyed  the  signals  given  nim  by  the  brakeman, 
Jteld,  that  such  special  findings'  conflict  with  and 
overturn  a  general  verdict  in  favor  of  the  plain- 
tiff. 

2.  A  person  who  solicits  and  obtains  em- 
ployment In  a  particular  line  of  duty,  even 
though  he  makes  known  the  fact  that  he  is 
wholly  Inexperienced  in  that  particular  occu- 
pation, yet  holds  himself  out  as  competent  to 
perform  the  duties  he  undertakes,  and  cannot 
charge  bis  employer  with  the  consequences  of 
his  own  want  of  knowledge  respecting  the  da- 
ties  of  his  employment 

(Syllabus  by  tht  Court) 

Error  from  district  court,  Lyon  comity;  0. 
B.  Graves,  Judge. 

The  plaintiec  in  error  brought  this  action 
as  tbe  widow   of  Charles  McDermott,  de- 


ceased, alleging  that  he  was  employed  as 
a  brakeman  by  the  defendant  company, 
and  that  he  was  killed  on  the  22d  of  July. 
1890,  through  the  negligence  of  the  defend- 
ant's servants.  It  Is  alleged  that  the  de- 
ceased had  been  employed  as  brakeman  tor 
about  two  weeks,  and  that  prior  to  that  time 
be  had  had  no  experience  as  a  brakeman, 
and  knew  nothing  about  the  dangers  incident 
to  such  employment,  and  especially  the  dan- 
gers connected  with  making  a  flying  or  dtxHi 
switch.  It  Is  alleged  that  on  said  day  tbe  de- 
ceased, acting  as  head  brakeman,  was  re- 
quired to  go  between  the  engine  and  a 
freight  car  and  uncouple  the  same  In  order 
to  make  such  switch;  that  in  making  the 
same  the  engine  and  car  passed  over  a  cross- 
ing «t  tbe  Chicago,  Kansas  &  Nebraska  Rail- 
road, thereby  rendering  his  duty  extrahazard- 
ous; that  be  was  ignorant  of  the  dangers 
connected  with  his  duty;  and  the  particular 
negligence  relied  on  and  charged  against  the 
company  is  that  the  engineer,  without  notice 
to  McDermott,  ran  with  great,  unusual,  un- 
necessary, and  dangerous  speed  over  the 
crossing  of  said  Chicago,  Kansas  &  Nebras- 
ka Railroad  for  the  purpose  of  making  the 
switch.  McDermott  was  Jostled,  as  the  car 
went  over  tbe  crossing,  from  his  position  on 
the  car,  fell  in  front  of  It,  was  run  over  and 
killed.  The  Jury  trying  the  case  brought  In 
a  general  verdict  in  favor  of  the  plaintiff  for 
$5,CKX),  and  also  answered  special  questions 
submitted  by  both  parties.  From  the  an- 
swers to  questions  submitted  by  the  plaintiff 
it  appears  that  the  only  railroad  experience 
McDermott  ever  had  was  three  days  in  June 
and  ten  days  in  July;  that  the  car  on  which 
he  was  standing  when  it  struck  the  Rock 
Island  (1.  e.  Chicago,  Kansas  &  Nebraska) 
crossing  was  going  at  the  rate  of  12  to  15 
miles  per  hour;  that  the  officer  who  em- 
ployed McDermott  was  informed  that  he  had 
had  no  railroad  experience;  that  it  was  Mc- 
Dermott's  duty  as  front  brakeman  to  make 
the  flying  switch  ordered  by  the  conductor; 
that  the  speed  at  which  the  car  he  was  on 
went  across  the  Rock  Island  track  was 
greater  than  was  necessary  in  order  to  make 
the  drop  switch;  that  he  was  Jostled  off  the 
brake  beam,  where  he  was  standing,  and 
thus  killed,  by  reason  of  the  fact  that  the 
car  was  going  at  a  high  and  unnecessary 
rate  of  speed;  that  tbe  «igineer  controlled 
the  rate  of  speed;  that  neither  tbe  officers 
who  employed  McDermott,  nor  any  of  their 
agents,  ever  informed  him  of  the  dangers 
incident  to  making  such  a  switch.  From  the 
answers  to  questions  submitted  by  the  de- 
fendant, It  appears  that  McDermott  volun- 
tarily, on  his  own  application,  was  employed 
by  the  defendant  as  a  brakeman  on  the  26tb 
of  June,  1890;  that  the  accident  which  caus- 
ed his  death  occurred  In  the  daytime;  that 
be  understood  and  knew  the  duties  of  a 
freight  brakeman;  that  he  had  passed  over 
the  Rock  Island  crossing  twice  on  the  day 
of  tbe  accident,  and  knew  where  the  croealng 
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was;  that  he  knew  what  bis  duties  would  be 
In  making  a  flying  switch;  that  the  con- 
ductor had  no  knowledge  of  his  Inexperience; 
that  McDermott  did  not  fully  understand  the 
danger  attendant  on  making  a  flying  switch; 
that  when  the  train  dropped  back  below  the 
Rock  Island  crossing  from  250  to  300  feet,  he 
cut  off  the  car  next  to  the  engine  from  the 
balance  of  the  train,  and  then  took  bis  posi- 
tion between  the  car  and  the  engine  for  the 
purpose  of  pulling  the  pin  at  tbe  proper 
time;  that  prior  to  pulling  the  pin  be  sig- 
naled to  the  engineer  with  bis  band  to  slack- 
en tbe  speed  of  the  engine,  to  enable  hlmi  to 
pull  It,  and  that  the  engineer  did  slacken  the 
moyement  of  the  engine  In  obedience  to  the 
gi<>iial;  that  McDermott,  after  pulling  the 
pin,  gave  tbe  signal  to  tbe  engineer  to  pull 
ahead,  away  from  tbe  car,  and  that  he 
obeyed  the  signal;  that  McDermott  then  at- 
tempted to  swing  himself  around  to  the  lad- 
der on  the  side  of  the  car  in  order  to  get  on 
top  of  It;  that  at  the  time  he  pulled  tbe  pin 
he  did  not  know,  or  have  a  reasonable  op- 
portunity to  know,  tbe  rate  of  speed  at  which 
the  car  and  engine  were  moving;  that  prior 
to  tbe  accident  he  did  not  attempt  to  lessen 
the  speed  of  the  engine  except  to  slacken  It 
for  the  puri>08e  of  enabling  him  to  puU  the 
pin,  and  that  tbe  jidting  of  the  car  be  was 
riding  on  as  it  went  over  tbe  crossing  caus- 
ed him  to  fftll.  Tbe  twenty-eighth  question 
and  answer  are  as  follows:  "Q.  Is  It  not  a 
Act  tbat  at  tbe  time  of  tbe  accident  the  en- 
gineer was  under  tbe  control  of  McDermott 
as  to  slacking  up  and  going  ahead  while  tbe 
flying  switch  was  attempted  to  be  made,  and 
immediately  prior  to  McDermott's  injiury? 
A.  Yes."  A  motion  was  made  by  tbe  de- 
fendant for  Judgment  in  Its  favor  on  the  spe- 
cial findings  of  fkct,  notwithstanding  the 
general  verdict.  This  motion  was  sustained, 
and  judgment  entered  accordingly.  The 
plaintiff  brings  the  case  here  for  review. 
Affirmed. 

J.  Jay  Buck  and  E.  W.  Ctmnlngham,  for 
plaintifT  in  error.  A.  A.  Hurd  and  O.  N. 
Sterry,  for  defendant  in  error. 

ALLEN,  J.  (after  stating  the  facts).  Tbe 
only  negligence  relied  on  by  tbe  plalntiCC  for 
a  recovery  is  that  of  tbe  engineer  in  running 
at  an  nnusoal,  unnecessary,  and  dangerous 
rate  of  speed.  It  Is  not  claimed  that  tbe  con- 
ductor was  negligent  In  attempting  to  make 
a  flying  switch  at  a  place  where  It  was  nec- 
essary to  cross  another  railroad.  Much  stress 
Is  pot  on  tbe  fact  of  McD^mott's  inexpe- 
rience and  want  of  knowledge  of  tbe  dan- 
gers attending  tbe  performance  of  tbe  par- 
ticular duty  devolving  on  blm  in  making  a 
flying  switch,  and  on  tbe  fact  tbat  tbe  offi- 
cer who  employed  him  knew  bis  want  <^  ex- 
perience. It  certainly  cannot  be  held  that 
£be  company  Is  guilty  of  greater  negligence 
in  employing  an  inexperienced  brakeman 
than  be  is  in  soliciting  and  accepting  sucb 


employment  Experience  in  any  line  of 
business  cannot  possibly  be  gained  in  any 
other  way  than  through  actual  employment 
In  It  By  entering  tbe  employment  of  the 
company  as  a  brakeman.  McDermott  held 
himself  out  as  competent  to  perform  his  du- 
ties as  such.  Although  tbe  Jury  have  found 
tbat  the  rate  of  speed  at  which  tbe  engine 
and  car  were  driven  was  greater  than  was 
necessary,  and  that  this  caused  his  death, 
they  also  find  the  rate  to  have  been  12  to  15 
miles  per  hour.  While  this  rate  does  not  im- 
press us  as  remarkably  high,  or  indicative  of 
carelessness  on  the  part  of  the  engineer,  we 
cannot  declare  as  a  matter  of  law  that  It 
conflicts  with  the  flnding  that  it  was  un- 
usual and  unnecessary.  The  serious  obstacle 
in  the  way  of  sustaining  the  general  verdict 
is  the  twenty-eighth  flnding,  from  which  it 
appears  tbat  the  movements  of  the  engines 
were  under  McDermott's  own  control  This 
being  so,  it  is  exceedingly  difficult  to  under- 
stand how  be  can  be  exonerated  from  neg- 
ligence while  cliarglng  It  on  the  engineer. 
If  the  engineer  was  bound  to  follow  bis  di- 
rections, and  did  follow  them,  as  the  flndings 
seem  to  indicate,  tbe  unnecessary  speed  was 
chargeable  to  McDermott  rather  than  the  en- 
gineer, and  bis  widow,  claiming  tlirougli 
him,  cannot  recover  on  the  ground  of  negll> 
gence  on  the  part  of  the,  engineer.  This 
view  seems  controlling  to  my  brethren,  and 
while  the  writer  entertains  great  doubt 
whether  the  twenty-eighth  flnding  ought  to 
be  construed  as  meaning  more  than  that  it 
was  the  duty  of  McDermott  to  slfnial  the  en- 
gineer to  Black  up  at  the  proper  time  for  him 
to  pull  the  pin  and  pull  ahead  after  it  iwas 
pulled,  and  of  tbe  engineer  to  obey  these  sig- 
nals, he  yet  is  not  clear  tbat  Its  meaning  is 
misapprehended  by  the  other  members  of 
the  court.  The  Judgment  is  therefore  af- 
flimed.    All  the  Justices  concurring. 


ROUSE  V.  LBDBETTBR. 

(Supreme  Court  of  Kansas.     Jan.  11,  1896.) 

iKJDRiss    TO    Railroad   Emplotb  — Pleadiso  — 

I  CONTRIBCTOKT  NSOLIGBNOS. 

1.  In  an  action  bronght  by  a  yard  switch- 
!  man  against  the  receivers  of  a  railway  company 

to  recover  damages  for  personal  iujaries  sus- 
tained in  their  service  while  attempting  to 
make  a  coupling,  by  reason  of  slipping  on  an  in- 
I  cline,  negligently  constructed  and  maintained  by 
the  receivers,  adjoining  a  new  track,  as  part 
of  a  street  sidewalk  in  a  city,  it  was  unneces- 
sary for  the  plaintiff  to  allege  the  violation  of 
any  ordinance  in  the  construction  and  mainte- 
nance of  such  incline. 

2.  That  a  yard  switchman  has  failed  to 
notice  a  small  incline,  forming  a  connection  be- 
tween an  outside  track  and  a  sidewalk,  and 
which  he  might  have  often  seen  if  his  attention 
had  been  directed  to  it,  is  not  conclusive  evi- 
dence of  contributory  negligence  on  his  part,  or  a 
waiver  of  negligence  of  the  master,  in  an  action 
brought  by  the  yard  switchman  against  the 
master  to  recover  damages  for  personal  in- 
jnrtes.snstalned  by  reason  of  slipping  on  each 
indine,  the  same  being  covered  with  snow. 

(Syllabus  by  the  Court) 
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Error  from  district  court,  Labette  county; 
3.  D.  McCue,  Judge. 

At  May  term,  1891,  the  defendant  in  nror 
recoTered  a  Judgment  against  tbe  receivers 
of  the  Missouri,  Kansas  &  Texas  Railway 
Company  for  $4,500  on  account  of  personal  in- 
juries sustained  in  ttie  ytirds  at  Parsons  on 
JanuaiT  8,  1891,  resulting  in  the  loss  of  hiit 
left  hand,  which  was  amputated  above  the 
wrist  joint  He  was  on  that  day  engaged 
as  a  helper,  following  a  switch  engine  at 
work  at  and  near  Johnson  avenue.  While 
attempting  to  make  a  coupling  between  a 
standing  box  car  on  the  north  side  of  said 
avenue  and  a  moving  one  which  be  had 
been  riding,  and  from  which  he  alighted  at 
or  near  the  sidewalk,  he  slipped  on  an  in- 
cline forming  the  connection  between  the 
east  rail  and  the  end  of  the  sidewalk,  and 
in  struggling  to  avoid  being  run  over  by  the 
moving  car  he  threw  up  bis  left  hand,  which 
was  caught  lietween  the  'drawheads  of  the 
standing  and  the  moving  car.  The  surface 
of  the  ground,  the  sidewalk,  and  tbe  incline 
were  covered  by  a  recent  fail  of  snow, 
which  was  melting,  and  this  made  the  in- 
cline slippery.  The  only  negligence  char- 
ged against  the  receivers  is  that  ttiis  incline, 
as  constructed  and  maintained  by  them,  was 
dangerous  to  the  yardmen  in  making  coup- 
lings or  doing  other  work  upon  the  ground 
at  that  point,  and  that  the  plaintiff  l>elow 
was  unaware  of  its  exisjtence  at  and  before 
tbe  time  of  sustaining  said  injury.  John- 
son avenue,  at  that  point,  crossed  a  tract 
known  as  the  "Railroad  Reserve,"  owned  by 
the  company,  and  several  tracks  crossed  the 
avenue.  In  1887,  while  the  Missouri,  Kan- 
sas &  Texas  Railway  was  being  operated 
under  a  lease  by  the  Missouri  Pacific  Rail- 
way Company,  the  latter  company  was  by 
ordinance  required  to  construct  a  wood  side- 
walk of  the  third  class  along  the  north  side 
of  Johnson  avenue  across  the  railroad  re- 
serve, the  ordinance  contalulng  no  direction 
as  to  the  grade  of  the  sidewalk,  nor  how 
it  should  be  constructed,  except  as  above 
stated.  The  sidewalk  was  put  down,  and 
it  remained  there  until  the  summer  of  1890, 
when  the  receivers  put  in  a  side  track  prin- 
cipally for  tbe  accommodation  of  a  new  ele- 
vator owned  by  Steele  &  Busby.  In  order 
to  do  this,  the  receivers  took  up  part  of  the 
side wn  Ik  and  laid  tbe  new  track  upon  a 
somewhat  lower  level.  This  side  track  did 
not  cross  the  sidewalk  at  right  angles,  but 
the  old  sidewalk  was  so  cut  off  at  a  dis- 
tance from  tbe  east  rail  about  30  Inches  on 
the  north  side  and  18  inches  on  the  south 
side  of  the  sidewalk.  The  top  of  the  rail 
was  about  6  inches  lower  than  the  top  of 
the  s'dewalk,  and  boards  were  placed  across 
tlie  end  of  the  sidewalk  and  alongside  of  the 
rail,  the  top  of  the  plank  being  an  inch  or 
two  lower  than  the  top  of  the  rail.  This 
connection  between  the  end  of  the  walk  and 
tbe  east  rail  is  the  Incline  upon  which  Led- 
better  slipped  and  fell.    It  does  not  appear 


that  the  receivers  made  any  application  to 
the  mayor  and  council  for  leave  to  take  op 
this  sidewalk,  and  there  is  some  conflict  In 
the  testimony  as  to  whether  or  not  the  wotfe 
was  done  under  the  direction  and  to  the 
approval  of  the  street  ccMomlssioner;  but  tbe 
jury  found  that  it  was  not,  and  the  evidence 
shows  that  the  work  was  done  and  tbe  in- 
cline put  in  by  the  servants  at  tbe  tecetv- 
ers,  and  it  does  not  show  that  any  grade 
bad  ever  been  established  by  the  city. 
Some  other  facts  appear  in  the  opinion.  Af- 
firmed. 

T.  N.  Sedgwick,  for  plaintiff  in  error.    W 
D.  Atkinson,  for  defendant  in  error. 

MARTIN,  C.  J.  1.  It  is  alleged  In  the  pe- 
tition, among  other  tilings,  in  8ut>stance,  that 
the  sidewalk  on  tbe  north  side  of  Johnson 
avenue  was  constructed  and  maintained  as 
required  by  an  ordinance  of  the  city,  and 
it  is  contended  by  ttie  plaintiff  in  error  ttaat 
the  manner  of  making  the  connection  from 
tbe  level  of  the  sidewalk  to  the  level  of  tbe 
new  track  is  presumed  to  have  been  con- 
formable to  the  requirements  of  the  city  or- 
dinance, and  there  is  no  allegation  that  the 
receivers  had  in  any  manner  ignored  any 
such  ordinance,  and  therefore  the  petition 
was  insufficient  to  state  a  cause  of  action. 
It  was  alleged,  however,  that  the  defendants 
below  "wrongfully  and  negligently  made  an 
abrupt  connection  between  the  said  two  lev- 
els by  inclining  boards  at  an  angle  of  about 
80  degrees  •  •  •  from  tbe  level  of  said 
sidewalk  to  the  upper  surface  of  the  east 
rail  of  said  newly -constructed  track,"  and 
no  presumption  obtains  tliat  the  city  had 
established  any  grade,  nor  that  it  exercised 
any  supervision  over  the  construction  of  the 
new  side  track,  nor  in  making  the  connec- 
tion between  it  and  the  end  of  the  old  side- 
walk. It  was  unnecessary  for  the  plaintiff 
below  to  allege  the  violation  of  any  city 
ordinance  in  adjusting  the  connection  be- 
tween the  new  side  track  and  the  old  side- 
walk. 

2.  It  appears  that  Ledbetter  bad  been 
working  In  tbe  yards  about  a  year,  but  near- 
ly all  the  time  in  the  west  yards  and  remote 
from  Johnson  avenue.  Yet  he  worked  in 
the  east  yards  for  8  or  10  days  next  prior 
to  his  injury,  though  most  of  the  time  he 
was  doing  field  work,  and  not  following  the 
engine.  It  was  in  evidence,  however,  that 
he  had  crossed  Johnson  aveaue  many  times 
during  those  days,  either  upon  the  footboard 
of-the  engine,  on  cars,  or  afoot;  but  be  tes- 
tified, and  the  jury  found,  that  he  never  no- 
ticed this  incline  connecting  the  Steele  & 
Busby  switch  with  the  end  of  the  old  aide- 
wallc  He  further  testified  that  he  liad  nev- 
er made  any  coupling  or  performed  any 
work  at  that  particular  place.  The  plaintiff 
In  error  contends,  however,  that  be  waa 
bound  to  take  notice  of  it  and  cannot  lie 
heard  to  say  that  he  did  not,  and  ttaat  the 
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««se  comea  within  Rusb  t.  Hallway  Co.,  36 
Kan.  128,  12  Pac.  582,  and  otherB  of  like  im- 
port. In  the  Rush  Caae,  ho^vever,  the  yard- 
man itot  hla  foot  caught  between  a  main  rail 
and  the  guard  rail,  and  was  run  oyer  and 
killed,  and  the  negligence  charged  against 
the  company  was  in  failing  to  block  between 
tbe  rails,  but  there  were  about  20  such 
places  in  the  yards,  and  none  of  them  were 
blocked,  and  It  was  held  that  the  yardman 
mast  have  had  knowledge  of  the  want  of 
bloeklnff,  and  that  he  waived  any  negligence 
that  might  otherwise  be  imputable  to  the 
railway  company  on  that  account  In  the 
present  case  there  was  no  such  apparent 
danger.  The  incline  was  east  of  all  the 
tracks,  and  extended  along  the  east  rail  of 
the  new  track  only  the  width  of  the  side- 
walk; and  while  the  Jury  found  that,  by 
the  reasonable  use  of  his  eyesight,  -  Ledbet- 
ter  might  have  seen  It  while  crossing  John- 
son avenue,  yet  they  say  it  was  not  plainly 
visible  from  all  the  tracliis  there.  Besides, 
it  should  be  remembered  that  it  was  covered 
to  a  considerable  depth  with  snow  at  the 
time  of  the  casualty,  and  that.  If  he  had 
known  of  the  incline  being  at  or  about  the 
place  where  he  alighted  from  the  car,  he 
ml;;ht  not  have  noticed  that  he  was  stepping 
onto  it.  We  do  not  think  that  the  failure  of 
Ledbetter  to  notice  this  incline  during  the 
several  days  that  he  might  have  seen  it, 
had  his  attention  been  called  to  it,  nor  the 
fact  that  he  stepped  np<m  it  to  make  the 
coupling,  is  conclusive  evidence  of  contribu- 
tory negligence  on  his  part,  nor  that  he 
waived  the  risks  attendant  upon  stepping 
thereon  for  the  purpose  of  making  the  coup- 
ling. Tlie  faculty  of  close  observation  of 
objects  is  largely  a  gift  Some  persons  may 
walk  once  along  a  street  and  be  able,  with- 
out any  special  effort  to  describe  every 
prominent  object  upon  and  every  projection 
into  the  street  while  others  might  go  up 
and  down  the  same  street  for  a  year,  who 
could  not  describe  such  objects  and  projec- 
tions. If  Ledbetter  had  ever  walked  upon 
this  Incline,  doubtless  be  would  have  noticed 
It;  but  we  cannot  Judicially  say  that  his 
failure  to  observe  It  as  he  crossed  Johnson 
avenue  from  time  to  time  in  doing  his  work 
was  conclusive  evidence  of  negligence  on 
Us  part  which  ought  to  preclude  a  recovery 
for  injuries  sustained  by  reason  of  the  neg- 
ligence of  the  receivers  The  master  Is  in 
duty  bound  to  provide  a  reasonably  safe 
place  for  his  servant  to  work.  Many  dan- 
gers necessarily  attend  the  performance  of 
the  duties  of  a  yard  switchman,  but  the  mas- 
ter la  not  allowed  to  increase  the  hazards  of 
his  servant  by  placing  pitfalls,  obstructions, 
traps,  (M*  Inclines  in  his  path,  whereby  he 
may  lose  his  footing,  and  be  mangled  or 
killed;  and  in  such  case,  where  there  is  no 
contributory  negligence  on  the  part  of  the 
servant  and  his  conduct  has  not  been  such 
that  the  court  or  Jury  must  say  that  he  has 
waived  the  negligence  and  assumed  the  risks, 


a  recovery  may  be  had  on  account  of  an  In- 
Jury  resulting  therefrom.  Railroad  Oo.  v. 
Baer,  41  Kan.  661,  21  Pac.  T70.  No  com- 
plaint is  made  because  of  instructions  given 
or  refused,  nor  on  account  of  the  admission 
or  rejection  of  testimony,  and,  finding  no 
material  error  in  the  case,  the  Judgment 
must  be  affirmed.  All  the  Justices  concur- 
ring. 


ATCHISON,  T.  &  S.  F.  B.  CO.  v.  VINCENT. 

(Supreme  Court  of  Kansas.     Jan.  11,  1890.) 

IKJURT  TO  Railboad  Ehplotb  —  Neglisknos  of 

FsiXOW  KMPI.OTE — CONTKIBOTOBT  NEaUOUNCB. 

1.  A  crew  of  sectionmen,  consisting  of  a 
foreman  and  two  others,  were  carrying  a  rail 
which  weighed  nboat  243  pounds,  for  the  pur- 
pose of  BUbstituting  it  for  a  defective  one  in  the 
railroad  track.  The  foreman  aod  one  of  the 
men  supported  it  on  their  left  shoulders,  and 
the  other,  who  was  at  the  rear  end  of  the  rail, 
supported  it  upon  his  right  shoulder.  When 
they  reached  the  place  where  it  was  to  be  used, 
the  foreman,  who  had  been  in  the  center,  came 
back,  and  took  a  position  in  front  of  the  renr 
man,  for  the  purpose  of  relieving  him,  so  ttiat 
he  might  step  aside  before  the  rail  was  thrown 
down;  and,  before  be  bad  stepped  to  a  place  of 
safety,  the  foreman  gave  the  word  to  throw, 
when  the  rail  was  thrown  against  the  leg  of  the 
rear  man,  breaking  and  otherwise  seriously  in- 
juring it.  Held,  in  an  action  to  recover  for  the 
injury,  that  the  foreman  was  guilty  of  negli- 
gence, and  that  the  character  of  service  in  which 
the  injured  sectionman  was  engaged  brings 
him  within  the  proviBions  of  the  statute  which 
makes  railroad  companies  liable  to  their  em- 
ploySs  for  damages  resulting  from  the  negligent 
acts  of  other  employes. 

2.  The  fact  that  the  rail,  which  was  a  light 
one,  was  carried  upon  the  shoulders  of  the  men, 
instead  of  upon  a  hand  car,  which  was  the  usnai 
method  of  transporting  rails,  does  not  consti- 
tute contributory  negligence  on  the  part  of  the 
injured  sectionman. 

(Syilabua  by  the  Court) 

Error  from  district  court  Rice  county;  J. 
H.   Bailey,  Judge. 

Action  by  Fayette  Vincent  against  the 
Atchison,  Topelui  &  Santa  P6  Knllroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

A.  A.  Hurd  and  J.  W.  Brinckerhoff,  for 
plaintiff  in  error.  Fred  P.  Green,  for  defend- 
ant In  error. 

JOHNSTON,  J.  On  January  14,  1890,  Fay- 
ette Vincent,  who  was  a  sectionhand  in  the 
service  of  the  Atchison,  Topeka  &  Santa  F6 
Railixxid  Company,  had  his  leg  broken  while 
repairing  a  railroad  track.  He  claimed  that 
the  injury  was  the  result  of  the  negligence 
of  McCandless,  the  foreman  of  the  crew,  and 
he  brought  this  action  against  the  company, 
in  which  he  recovered  $3,000  as  damages  for 
the  Injury  which  he  sustained.  The  only 
substantial  question  presented  for  review  Is 
whether  there  is  sufficient  testimony  to  sup- 
port the  recovery. 

It  appears  that  there  were  but  three  men  in 
the  crew,  McCandless,  the  foreman,  Oswald, 
and  Vincent    The  foreman  had  N«^ved  dl- 
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rections  to  remove  a  defective  rail  In  tbe 
track  at  Alden,  and  replace  it  with  a  sound 
one.  There  was  a  pile  of  rails  of  varying 
lengths'  near  th«  track,  resting  on  ties,  to 
which  some  of  the  rails  had  been  spiked. 
The  ends  of  the  rails  were  under  and  against 
the  tooltaouse.  Two  rails  bad  been  taken 
from  the  pile  to  the  point  where  the  new  rail 
was  needed  on  a  band  car,  neither  of  wblcb 
was  found  to  be  suitable;  and  then  tbe  men 
returned  to  the  pile  of  rails,  and  found  one 
determined  to  be  suitable,  which  was  14 
feet  long  and  weighed  about  243  pounds. 
There  is  testimony  that  McOandless  "proposed 
to  carry  It  on  their  shoulders.  The  rail  was 
shoved  out,  and  one  end  of  It  was  placed  on 
the  left  shoulder  of  Oswald;  the  other  end 
was  placed  on  Vincent's  right  shoulder;  and 
McCftndless  then  passed  to  the  center  of  the 
rail,  and  supported  it  with  his  left  shoulder. 
The  pile  of  rails  being  upon  the  right  of  Vin- 
cent, he  was  unable  to  take  a  position  upon 
the  right  side  of  tbe  rail,  and  thus  place  it 
upon  his  left  shoulder.  They  carried  the  rail 
about  200  yards,  to  the  place  where  It  was 
needed,  and  upon  tbe  way  Vincent  warned 
them  that  he  was  upon  the  opposite  side  of 
the  rail;  and,  when  they  reached  the  place 
where  It  was  to  be  used,  McCandless  told  Os- 
wald to  wait  until  he  went  back  and  relieved 
Vincent,  as  Vincent  had  the  rail  on  the  right 
shoulder.  McCandless  then  went  back  to  the 
end  of  the  rail,  stepped  in  front  of  Vincent, 
and  placed  his  left  shoulder  under  the  rail, 
for  the  purpose  of  relieving  Vincent.  Vin- 
cent was  tbe  taller  of  the  two,  and  had  to 
stoop  to  allow  the  tail  to  rest  on  the  shoulder 
of  McCandless;  and  as  be  did  so,  and  before 
he  had  time  to  get  out  of  the  way,  McCand- 
less gave  the  word  "Throw!"  and  It  was 
thrown,  and  struck  Vincent  upon  the  leg, 
<-a using  a  serious  injury.  The  backs  of  both 
McCandless  and  Oswald  were  towards  Vin- 
cent, and  hence  they  did  not  see  him  at  the 
time  tbe  rail  was  thrown.  It  is  evident  that 
.McCandless  supposed  that  Vincent  had  step- 
ped back  to  a  point  of  safety  before  the  rail 
was  thrown,  and  in  his  testimony  be  stated 
that  he  thought  there  had  been  suflaclent 
time  for  him  to  get  10  feet  away  before  the 
word  to  throw  was  given;  but  that  be  did 
not  give  him  time  to  step  back  is  shown  by 
the  testimony. 

It  is  contended  that  Vincent  was  guilty  of 
contributory  negligence,  because  tbe  rail  was 
carried  upon  their  shoulders.  Instead  of  upon 
the  hand  car,  which  was  the  usnal  method 
of  transporting  rails.  The  testimony  Is,  how- 
ever, that  the  tall  was  carried  in  that  way 
by  tbe  direction  of  tbe  foreman;  and.  In  view 
of  the  fact  that  the  rail  was  a  short  and  a 
light  one,  it  can  hardly  be  regarded  as  a 
specially  hazardous  or  negligent  method  to 
carry  !t  upon  their  shoulders.  The  Jury 
found  that  the  carrying  of  the  rail  in  that 
manner  was  not  hazardous  nor  dangerous. 

It  Is  said  that  If  Vincent  had  carried  tbe 
rail  upon  his  left  shoulder,  instead  of  upon 


his  right,  the  accident  would  not  have  occnr- 
red;  but  the  peculiar  sltuatlcm  of  the  pile  of 
rails  from  which  the  one  carried  was  taken 
sufficiently  accounts  for  placing  It  upon  Vin- 
cent's right  shoulder.  The  injury  resulted 
from  tbe  precipitate  action  of  the  foreman, 
rather  than  from  the  mannw  in  which  Vin- 
cent happened  to  carry  tbe  rail.  Tbe  fore- 
man w&s  in  charge  of  the  work,  and  au- 
thorized to  give  directions  as  to  the  method 
of  doing  it  He  assisted  In  placing  the  rail 
on  Vincent's  shoulder,  and  be  gave  the  word 
to  throw  before  Vincent  had  reached  a  place 
of  safety.  Tbe  dispute  in  the  testimony  as 
to  whether  there  was  sufficient  time  for  Vin- 
cent to  step  aside  and  out  of  danger  after  he 
was  relieved  from  the  weight  of  the  nil 
has  been  settled  by  the  jury,  and,  as  before 
stated,  there  is  sufficient  testimony  to  sus- 
tain the  finding.  The  service  in  which  Vin- 
cent was  engaged  was  performed  on  the  com- 
pany's road,  and,  being  necessary  to  its  use 
and  operation,  places  him  within  the  provi- 
sions of  the  act  which  makes  railroad  com- 
panies liable  to  their  employes  for  damages 
resulting  from  the  negligence  of  a  coemploy& 
Railway  Co.  v.  Harris,  33  Kan.  416,  6  Pa& 
571;  Railroad  Co.  ▼.  Koehler,  37  Kan.  463, 
16  Pac.  567. 

Objections  are  made  to  some  of  the  spe 
dal  findings  returned  by  the  Jury,  but  we 
find  nothing  in  them  that  betrays  partial- 
ity or  prejudice,  nor  anything  wblcb  would 
justify  a  reversal.  The  judgment  will  be 
affirmed.    All  the  justices  concurring. 


COLLINGSWORTH  v.  BELL. 

(Supreme  Conrt  of  Kansas.     Jan.  11,  1896.) 

Chattel  Mortoaob — FRADDnLENT  Balk  bt  Most- 

aAOBB— Rights  or  Pdrchabeb— Res  Jctdicata. 

1.  A  sale  by  a  mortgagee  of  chattels  worth 
much  more  than  the  mortj;age  debt,  frandulent- 
\j  made,  to  a  vendee  participating  in  the  f  rand, 
for  the  purpose  of  defeating  creditors  of  the 
mortgagor,  and  depriving  them  of  any  benefit 
from  the  surplus  over  the  mortgage  debt,  con- 
veys no  title,  and  such  fraudulent  vendee  has 
no  standing  in  court  to  assert  a  claim  against  a 
sherlfF  who  has  attached  the  goods  at  the  suit 
of  creditors  of  the  mortgagor. 

2.  An  adjudication  of  the  validity  of  the 
plaintiff's  mortgage  la  not  an  adjudication  of 
the  validity  of  the  title  of  his  vendee  to  whom 
he  afterwards  conveys  the  property  for  the  pur- 
pose of  defrauding  creditors  of  the  mortgagor. 

(Syllabus  by  the  Conrt) 

Error  from  district  court,  Franklin  county; 
A.  W.  Benson,  Judge. 

The  plalntlfF  in  error  brought  this  acticm 
to  recover  tbe  value  of  a  stock  of  merchan- 
dise, which  he  alleges  belonged  to  him,  and 
was  taken  by  the  defendant  from  his  pos- 
session. The  defendant  answered,  denying 
the  allegations  of  the  petition,  and  alleging 
that  he  was  the  sheriff  of  Franklin  county, 
and  that  as  such  he  took  possession  of  the 
goods  mentioned  In  the  plaintiffs  petition 
under  four  several  orders  of  attachment  duly 
issned  against  the  property  ot^Bankin  Bros.: 
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that  the  goods  so  taken  were  the  property  of 
said  Rankin  Bros.;  that  the  claim  of  title 
thereto  by  the  plaintiff  was  fraudulent,  and 
made  for  the  purpose  of  assisting  Rankin 
Bros,  to  defraud  their  creditors;  that  Ran- 
kin Bros,  were  insolvent;  that  whatever 
claim  the  plaintiff  had  to  the  goods  he  ob- 
tained from  one  J.  W.  Rankin,  a  member  of 
the  Arm  of  Rankin  Bros.,  who  was  in  col- 
lusion with  the  plaintiff  and  his  copartners 
in  their  attempts  to  cheat  and  defraud  their 
creditors;  that  J.  W.  Rankin  was  jointly  lia- 
ble with  the  other  members  of  the  Arm  of 
Rankin  Bros,  to  the  plaintiffs  In  the  attach- 
ment suits  for  the  full  amount  of  their 
claims;  that,  notwithstanding  his  liability, 
saltf  J.  W.  Rankin  took  from  the  firm  of 
Rankin  Bros,  a  pretended  chattel  mortgage 
upon  the  stock  of  goods  for  $3,000;  that  on 
or  about  the  5th  day  of  July,  1889,  he  pre- 
tended to  convey  to  the  plaintiff  his  claim  to 
the  goods,  and  that  the  plaintiff  took  no 
other  or  greater  rights  to  the  goods  than 
J.  W.  Rankin  had;  that  the  pretended  chat- 
tel mortgage  was  wholly  void,  and  that  the 
plaintiff  took  nothing  by  the  pretended  con- 
veyance of  the  goods  to  him.  To  this  an- 
swer an  unverified  reply  containing  a  gen- 
eral denial  was  filed.  On  the  trial  the 
plaintiff  obtained  leave,  after  the  introduc- 
tion of  certain  records,  to  amend  his  reply. 
In  this  amendment  it  is  alleged  that  the 
merchandise  described  In  the  petition  was 
a  part  of  the  Identical  stock  of  goods  de- 
scribed In  the  petition  filed  by  J.  W.  Rankin 
In  a  certain  cause  commenced  by  him  in  that 
court  against  the  defendant  herein;  that  the 
cause  of  action  set  forth  in  that  petition  was 
the  same  as  the  cause  of  action  set  out  in 
this,  and  that  the  same  defense  was  alleged  j 
In  the  answer  in  that  case  as  in  this,  and  i 
the  issues  therein  in  all  respects  the  same;  i 
that  the  plaintiff  herein  claims  title  to  .the  \ 
goods  under  a  conveyance  thereof  by  J.  W.  | 
Rankin  to  him  under  the  mortgage;  that 
said  action  was  duly  tried  on  the  31st  day 
of  October,  1SS9,  before  said  court,  and  a 
Judgment  rendered  therein  in  his  favor.  On 
the  trial  the  plaintiff  offered  evidence  tend- 
ing to  show  that  he  was  In  possession  of  the 
goods  nnder  a  sale  to  him  by  S.  W.  Rankin, 
acting  as  the  agent  of  the  mortgagee,  J.  W. 
Bankln.  A  note  for  |3,000,  dated  June  24, 
1880,  dne  Jannary  1, 1890,  executed  by  Ran- 
kin Bros,  to  J.  W.  Rankin,  and  a  chattel 
mortgage  on  the  goods  In  question,  of  the 
same  date,  were  also  read  In  evidence. 
There  was  also  evidence  tending  to  show 
that  the  firm  of  Rankin  Bios,  consisted  of 
J.  E.  and  J.  H.  Rankin,  who  were  sons  of 
the  mortgagee.  The  plaintiff  claims  title  to 
the  goods  under  a  bill  of  sale,  which  reads 
as  follows:  "Wellsville,  Kansas,  July  6, 
1889.  Know  all  men  by  these  presents:  That 
I,  the  undersigned,  have  this  day  sold  and 
delivered  to  T.  W.  Ck>lllng8worth  the  goods, 
wares,  and  merchandise  now  remaining  In 
the  store  room  lately  occupied  by  Rankin 


Brothers,  In  Wellsville,  Kansas,  held  by  me 
under  a  chattel  mortgage,  in  consideiatlon  of 
certain  lands  In  Finney  and  Kearney  coun- 
ties, Kansas,  this  day  conveyed  to  me  by 
said  T.  W.  Oollingswortb  and  wife.  In  case 
said  T.  W.  Collingsworth  should  not  be  able 
to  hold  said  goods,  I  am  to  reconvey  to  him 
said  lands,  and  make  good  to  him  any  ex- 
penses he  may  be  put  to  In  defending  said 
goods.  An  estimate  and  Invoice  of  the 
above-mentioned  merchandise  is  hereto  at- 
tached. John  W.  Rankin,  by  Wallace  Ran- 
kin, for  Mortgagee.  Witness:  T.  J.  Greg- 
ory." The  principal  part  of  the  testimony 
introduced  by  the  defendant  was  for  the 
purpose  of  showing  that  the  sale  to  Ckilliugs- 
worth  was  a  sham,  and  that  the  whole  trans- 
action between  him  and  S.  W.  Rankin  was 
for  the  purpose  of  aiding  Rankin  Bros,  in 
defrauding  their  creditors.  The  court  in- 
structed the  Jury  that  if  they  found  from  the 
evidence  that  the  sale  was  made  for  the 
purpose  of  hindering  or  defrauding  the 
creditors  of  Rankin  Bros.,  and  Collings- 
worth knew  It,  then  the  sale  was  wholly 
void  as  against  the  creditors,  and  their  ver- 
dict should  be  for  the  defendant  The  Jury 
rendered  a  verdict  in  favor  of  the  defend- 
ant   Affirmed. 

John  W.  Deford  and  J.  F.  Frankey,  for 
plaintiff  in  error.  C-  A.  Smart  and  H.  P. 
Welsh,  for  defendant  in  error. 

AUiEN,  J.  (after  stating  the  facts).  The 
position  taken  by  counsel  for  plaintiff  in  er- 
ror Is  that  the  validity  of  the  mortgage  to  J. 
W.  Rankin  was  fully  established,  and  was 
assumed  by  the  court  in  the  instructions  to 
the  Jury,  and,  this  being  so,  the  right  of  the 
mortgagee  to  hold  possession  of  the  goods 
himself,  or  to  transfer  them  to  whomsoever 
he  pleased,  and  for  whatsoever  consideration, 
was  absolute,  and  could  not  be  challenged  on 
the  ground  of  fraud  by  the  creditors  of  Ran- 
kin Bros.;  that  as  against  the  mortgagee^ 
Rankin  Bros,  had  no  attachable  interest  in 
the  property,  and  that  their  creditors  had  no 
standing  for  an  attack  on  the  validity  of  any 
transfer  of  the  property  the  mortgagee  might 
see  fit  to  make.  In  support  of  this  position 
authorities  are  cited  to  the  effect  that  the 
mortgagee  of  chattels  has  the  legal  title  there- 
to, and,  after  condition  broken,  may  main- 
tain an  action  to  recover  the  possession 
thereof  against  an  officer  holding  writs  of  at- 
tachment or  execution  against  the  mortgagor. 
Ament  v.  Greer,  37  Kan.  648,  16  Pac.  102; 
Jones,  Chat  Mortg.  §  1.  It  Is  insisted  that 
under  any  view  of  the  evidence  In  this  case 
the  plaintiff  had  succeeded  to  all  the  rights 
of  the  mortgagee,  that  he  was  in  possession 
of  the  property,  and  that  the  defendant  there- 
fore could  not  acquire  any  right  to  the  pos- 
session of  the  property  by  virtue  of  writs 
against  Rankin  Bros.,  the  mortgagors.  It  Is 
also  contended  that  the  Judgment  in  the  for- 
mer case  between  J.  W.  Rankin  and  the  de- 
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fendant  Bell  w&b  an  adjudication  between 
tbe  parties  affirming  the  vall^ty  at  Bankln's 
mortgage;  that  tbe  plaintiff  is  a  privy  of 
Rankin,  and  that  the  defendant  cannot,  In 
this  action,  question  the  validity  of  the  mort- 
gage; that,  the  validity  of  the  mortgage  be- 
ing established,  tbe  law  does  not  permit  an 
Inquiry  into  tbe  good  faith  of  the  mortgagee 
In  dealing  with  the  mortgaged  property. 
There  is  much  plausibility  In  the  argument, 
but  It  is  not  sound.  Although  tbe  legal  title 
to  mortgaged  chattels,  and  tbe  right  of  i)os- 
sesslon  after  condition  broken,  vest  In  tbe 
mortgagee,  that  title  is  not  a  full  and  abso- 
lute title,  but  is  still  subject  to  the  equitable 
rights  of  tbe  mortgagors;  and  whatever  sur- 
plus remains  of  tbe  mortgaged  chattels  after 
satisfaction  of  the  debt  la  an  asset  of  the 
mortgagor,  to  which  his  creditors  have  a 
right  to  look  for  tbe  satisfaction  of  their 
dalms.  A  fraud  may  be  committed  by  tbe 
parties  to  the  mortgage  and  a  purchaser  buy- 
ing from  tbe  mortgagee,  as  against  creditors 
of  tbe  mortgagor.  If  It  were  not  so,  a  mort- 
gage for  a  trifling  sum  on  a  large  stock  of 
goods  might  be  used  as  a  means  for  perpe- 
trating tbe  grossest  kind  of  a  fraud  on  cred- 
itors. Although  tbe  precise  question  now  pre- 
sented has  not  been  heretofore  decided  by 
this  court,  we  think  tbe  principle  has  been 
clearly  recognized  In  several  cases.  In  Wy- 
gal  V.  Blgelow,  42  Kan.  477,  22  Pac.  612,  it 
was  held  that  a  mortgagee  of  chattels  might 
become  a  purchaser  at  a  sale  under  the  mort- 
gage; but  that  in  making  tbe  sale  be  must 
act  fftlrly  and  In  good  faith,  and  that  a  fraud- 
ulent sale  would  not  extinguish  the  mort- 
gagor's right,  but  would  render  the  mort- 
gagee, If  he  afterwards  converted  tbe  prop- 
erty to  bis  own  use,  liable  to  account  to  tbe 
mortgagor  for  the  full  value  of  the  mort- 
gaged property.  It  was  said  In  the  opinion: 
"Tbe  mortgagee  has  no  right  by  any  unfair- 
ness to  sacrifice  the  property,  and  deprive  the 
mortgagor  of  the  surplus  over  tbe  debt  which 
by  a  fair  and  honestly  conducted  sale  might 
arise.  *  •  •  The  defendants  were  entitled 
to  have  a  fair  and  bona  fide  sale."  See,  also, 
Jones  V.  Franks,  33  Kan.  497,  6  Pac.  789; 
Denny  v.  Van  Dusen,  27  Kan.  437.  Tbe  stock 
of  goods  claimed  by  the  plaintiff  consisted 
at  a  great  many  articles,  and  might  have 
been  sold  either  piece  by  piece  or  In  separate 
lot&  The  value  as  claimed  by  the  plaintiff 
largely  exceeds  tbe  amount  of  the  mortgage 
debt  Under  such  circumstances  the  mort- 
gagee might  have  realized  enough  to  pay  his 
claim  out  of  a  i>ortlon  only  of  the  goods.  In 
such  case  the  remainder  of  the  stock  would 
have  been  liable  to  attachment  for  the  debts 
of  the  mortgagors.  We  are  very  clear  that  a 
legal  fraud  can  be  committed  by  the  mort- 
gagee and  participated  in  by  the  purchaser 
from  him  against  the  rights  of  creditors  ot 
tiie  mortgagor.  Assuming,  then,  that  tbe 
Judgment  in  the  prior  action  between  Ran- 
kin and  Bell  is  an  adjudication  of  the  validity 
of  Rankin's  mortgage,  we  still  think  that 


sncb  a  frtmi  might  be  committed  In  the  dis- 
position of  the  mortgaged  goods  as  wouM 
absolutely  defeat  the  plalntUTs  dalm.  la- 
this action  It  Is  not  enough  for  the  plaintiff 
to  show  that  the  property  was  not  subject  to 
attachment.  He  asks  affirmative  relief,  and 
be  bases  his  right  to  that  relief  on  a  transac- 
tion which  the  Jni7  has  found  to  be  fraudu- 
lent. However  weak  the  defendant's  title 
may  be,  tbe  plaintifTs  fraud  defeats  his 
claim.  Tbe  Judgment  Is  affirmed.  All  tbe 
Justices  concurring. 


SOHTTLBR  COUNTT  BANE  OP  LAN- 
CASTER, MO.,  V.  BRADBURY. 
(Supreme  Court  of  Kansas.     Jan.  11,  1896.) 
LmiTATiONS— Action  on  Dombstic  Jddqhbnt. 
A  right  of  action  upon  a  domestic  judg- 
ment, whereon  no  execution  lias  issued,  is  bar- 
reid  I^  the  five-years  statute  of  limitations,  un- 
less the  case  falls  within  some  exception. 
(Syllabus  by  the  Court) 

Error  from  dtetrict  court,  Decatur  county; 
Q.  Webb  Bertram,  Judge. 

Action  by  the  Schuyler  County  Bank  of 
Lancaster,  Mo.,  against  Moses  T.  Bradbory. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror.    Affirmed. 

A.  J.  King  and  B.  B.  (Gibbons,  for  plalntilT 
In  error.  Bertram  &  McEIroy,  for  defendant 
In  error. 

MARTIN,  C.  J.  On  September  10,  188*. 
the  plaintiff  recovered  a  Judgment  against 
Moses  T.  Bradbury  in  the  district  court  of 
Jewell  county,  Kan.,  for  $3,161.63,  together 
with  Interest  and  costs.  No  execution  waa 
issued  thereon.  The  plaintiff,  on  August  25, 
1890,  commenced  an  action  in  the  district 
court  of  Decatur  county  against  Bradbury 
and  others  In  tbe  nature  of  a  creditors'  bill, 
and  for  tbe  revivor  of  said  Judgment  De- 
murrers having  been  sustained  to  tbe  petition 
and  the  first  amended  petition,  respectively, 
the  plaintiff  filed  its  second  amended  petition 
March  31,  1891,  dropping  out  all  the  parties^ 
except '  Bradbury,  pleading  said  Judgment  of 
tbe  district  court  of  Jewell  county,  and  pray- 
ing a  Judgment  thereon.  The  defendant 
pleaded,  among  other  things,  the  bar  of  the 
five-years  statute  of  limitations.  Whether  a 
dormant  Judgment  rendered  in  one  county 
may  be  revived  by  action  in  another  is  a 
question  suggested,  but  not  raised,  by  the 
record.  The  plaintiff's  right  of  action  was 
barred  by  the  provisions  of  section  18  of  the- 
Code  of  Civil  Procedure,  It  not  being  claimed 
that  either  party  was  under  any  disability, 
nor  that  the  defendant  was  a  nonresident  of 
or  absent  from  the  state  at  any  time  between 
September  10,  1884,  and  August  25,  1890. 
Mawhlnney  v.  Doane,  40  Kan.  676,  17  Pac 
44.  The  plaintiff  relies  upon  Baker  v.  Hum- 
mer, 31  Kan.  325,  2  Pac.  808,  which  holda 
that  an  action  may  be  maintained  on  a  dor- 
mant domestic  Judgment  in  this  state  If  com- 
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menced  witbin  one  year  after  dormancy;  but 
in  that  case  the  action  was  not  barred  by  the 
statute  of  limitations,  for  the  judgment  was 
rendered  March  25, 1876,  and  in  the  f(dlowinc 
autumn  the  defendants  removed  from  Kan- 
sas to  Illinois,  and  were  continuously  absent 
from  this  state  from  that  time  forth  to  the 
commencement  of  the  action.  The  only  diffi- 
culty about  that  Judgment  was  that  It  had 
become  dormant,  but  the  Jewell  county  Judg- 
ment, upon  which  the  plaintiff  sued,  besides 
being  dormant,  was  barred  by  the  statute  of 
limitations,  for  a  right  of  action  accrued  on  It 
as  soon  as  It  was  rendered.  Bums  v.  Simp- 
son. 8  Kan.  ^8,  664,  667;  Hummer  t.  Lam- 
phear,  32  Kan.  439,  444,  4  Pac.  865;  Hale  t. 
Angel,  20  Johns.  342;  2  Freem.  Judgm.  (4th 
Ed.)  S  432.  Dormancy  Is  curable  within  ana 
year,  but  what  shall  restore  to  life  a  right  of 
action  barred  by  the  statute  of  limitations 
other  than  the  act  or  default  of  the  defend- 
ant? The  Judgment  of  the  district  court 
moat  b0  afllrmed.  AU  the  Justices  concur- 
ring. 


MUDOB  T.  KANSAS  NAT.  BANK  OP 

TOPEKA  et  aL 

(Supreme  Court  of  Kansas.     Jan.  11,  1896.) 

XrrmAL — Cabm  1Lu>e — SuprioiBirar  at  CsBTiyi- 

O^TE. 

In  a  certificate  appended  to  a  case  made 
it  was  stated  that  the  caae  made  was  presented 
to  the  judge  for  settlement,  and  that  it  was  eon- 
sidered  by  him,  bat  it  failed  to  affirmatively 
state  or  show  that  be  had  settled  it.  Held,  that 
the  certificate  is  Insnfficient,  and  the  case  made 
ioTalid. 
(Syllabua  by  the  Oourt) 

Error  from  district  court,  Lyon  county; 
Charles  B.  Orsves,  Judge. 

Action  by  the  Kansas  National  Bank  of 
Topeka  and  others  against  M.  B.  Mudge. 
Judgment  for  plaintltrs,and  defendant  brings 
error.    Dismissed. 

J.  3.  MltcbeU  and  F.  L.  Irish,  for  plaintiff 
In  error.  J.  D.  McFarland  and  J.  Jay  Buck, 
for  defendants  In  error.  - 

JOHNSTON,  J.  This  proceeding  In  error 
is  founded  on  a  case  made,  the  validity  of 
which  is  challenged  upon  the  ground  that  it 
does  not  appear  to  have  been  settled  by  the 
trial  court  Appended  to  the  case  is  a  cer- 
tificate, which  recites:  "And  now,  on  this 
28th  day  of  June,  1892,  come  the  parties  by 
their  attorneys,  and  present  this  made  case 
to  me  for  final  settlement;  and,  having  con- 
sidered said  made  case,  and  the  amendments 
suggested  thereto^  I  do  hereby  certify  that 
the  foregctog  is  a  full,  complete,  and  correct 
record  of  all  the  pleadings,  process,  evidence, 
and  proceedings  in  the  case.  Witness  my 
hand,"  etc.  The  certificate,  althongh  signea 
by  the  Judge,  lacks  tbe  essential  statement 
that  the  case  made  was  settled,  and  is,  there- 
fore, fatally  defective.  'The  certificate  of 
tbe  judge  to  a  case  made  should  show  affirm- 


atively that  he  has  settled  it."  Allen  v.  Kru»- 
ger,  25  Kan.  74;  Bank  v.  Becannon,  51  Kan. 
716,  S3  Pac.  585.  It  Is  not  absolutely  essen- 
tial that  the  words  of  the  statute  should  be 
employed,  but  tbe  expressions  used  should 
clearly  indicate  that  the  Judge  has  determin- 
ed that  what  he  has  considered  and  signed  Is 
a  true  case  made;  but  probably  no  briefer 
or  better  terms  can  be  employed  than  those 
fotmd  in  the  statute.  As  the  word  "allow- 
ed," as  well  as  "settle,"  is  found  In  the  stat- 
ute, it  may  be  safely  used  In  the  certificate. 
Railroad  Co.  v.  Cone,  87  Kan.  567,  15  Pac. 
498.  The  statements  in  the  certificate  as  to 
what  is  contained  in  the  case  made  are  with- 
out force,  and  must  be  Ignored.  Stripped  of 
these  statements,  nothing  remains  except  a 
certificate  that  the  case  was  presented  to  the 
Judge  for  settlement  and  that  he  considered 
the  same.  Within  the  case  of  Bank  v.  Be- 
cannon, supra,  the  certificate  Is  Insufflclent, 
and  tbe  proceeding  must  be  dismissed.  AU 
the  Justices  concurring. 


OITT  OF  SALINA  v.  WAIT. 
(Supreme  Conrt  of  Kansas.     Jan.  11,  1886.) 
Violation  of  Citt  Ordinaxoe— Appeai.  bV  Citi. 
In  a  prosecution  by  a  city  of  the  second 
class  for  the  violation  of  a  mere  municipal  regu- 
lation, the  defendant  was  convicted  in  the  po- 
lice court,  and  from  tbe  sentence  and  judgment 
be  appealed  to  the  district  court,  where  a  mo- 
tion to  quash  the  complaint  and  discharge  the 
defendant  was   sustained.     Eeld,   that  an  ap- 
peal by  the  city  from  that  raling  to  the  supreme 
conrt  will  not  lie. 
(Syllabus  by  the  Court) 

Appeal  from  district  coort.  Saline  county; 
R.  F.  Thompson,  Judge. 

A  C.  Walt,  on  trial  tor  violation  of  a  city 
ordinance,  was  discharged,  and  tbe  city  ap- 
peals.  Dismissed. 

J.  B.  Hutchinson  and  David  Ritchie,  for 
appellant     Burch  &  Burch,  for  appellee. 

JOHNSTON,  J.  A.  O.  Walt  was  prosecut- 
ed In  the  police  court  of  the  city  of  Salina 
for  tbe  violation  of  an  ordinance  regulating 
the  use  of  hacks  and  other  vehicles  drawn 
by  animals.  He  was  convicted  in  that  court, 
and  from  the  Judgment  he  appealed  to  the 
district  court  In  that  conrt  he  challenged 
the  validity  of  the  ordinance,  and  upon  his 
motion  the  district  court  quashed  the  com- 
plaint, and  discharged  him  from  custody. 
The  city  has  attempted  to  take  an  appeal  to 
this  court. 

Does  an  appeal  lie,  and  has  this  court  Ju- 
risdiction to  review  the  ruling  of  the  district 
court?  A  negative  answer  must  be  given  to 
both  of  these  questions.  The  defendant  Is 
entitled  to  take  an  appeal  to  the  district 
court  from  the  Judgment  of  the  police  court 
(Oen.  Bt  1889,  par.  854);  but  we  find  no  pro- 
vision authorizing  the  city  to  aiH^eal  fron> 
the  Judgment  of  the  police  court  In  prose- 
cutions by  the  city  for  an  act  of  a  criminal 
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nature,  and  which  is  an  offense  against  the 
laws  of  the  state,  the  defendant  may  appeal 
to  the  supreme  court  from  any  Judgment 
rendered  against  him  In  the  district  court 
Cr.  Code,  {  281.  We  have  no  statutory  pro- 
ylsion,  however,  expressly  giving  the  right  of 
appeal  to  a  city  In  any  prosecution  brought 
in  its  name.  Appeals  to  the  supreme  court 
can  only  be  taken  by  the  state  In  three  cases: 
"First,  ni>on  a  Judgement  for  the  defendant 
on  quashing  or  setting  aside  an  indictment 
or  information;  second,  upon  an  order  of  the 
court  arresting  Judgment;  third,  upon  a  ques- 
tion reserved  by  the  state."  Id.  t  283.  With- 
out tUs  provision  no  appeal  could  be  taken 
by  the  state,  and  we  find  no  such  provision 
authorizing  an  appeal  by  the  city.  It  has 
been  assumed  that  the  city  might  appeal  in 
cases  where  the  act  sought  to  be  punished 
was  an  ofTense  against  the  public  at  large, 
criminal  In  its  nature,  and  such  as  might  be 
or  is  punishable  under  the  criminal  laws  of 
the  state.  Whether  such  right  exists  in  the 
city  without  express  legislation  to  that  efTect 
it  is  unnecessary  to  determine  at  this  time. 
The  prosecution  in  this  instance  is  for  the 
violation  of  a  mere  municipal  tegultLtlon. 
There  is  no  provision  which  expressly  or  im- 
pliedly gives  the  city  a  right  to  an  appeal  in 
such  cases,  and,  without  a  statutory  authori- 
ty, no  right  of  appeal  exists.  This  court  is 
therefore  without  Jurisdiction  to  review  the 
ruling  of  the  district  court,  and  therefore  the 
appeal  will  be  dismissed.  All  the  Justices 
concurring. 


STATE  V.  ROOBBS. 

(Supreme  Oonrt  of  Kansas.     Jan.  11,  1806.) 

Criminai,    Law  —  Continuanck  —  Etidbnob    on 
FoBMBB  Trial — Instructions  —  Disaorbemsnt 

OT    JDBT — AdJOOBNMEHT    OW    COOBT — FRESOMP. 
nORB  ON  Apfbal. 

1.  In  a  prosecution  for  a  felony,  the  defend- 
ant applied  for  a  continnance  on  |^e  ground  of 
hia  sickness  and  disability.  Tbn  good  faith  of 
the  application  was  challenged  by  the  prosecu- 
tion, and  on  its  request  a  committee  of  physi- 
cians was  appointed  -by  the  court  to  visit  the 
defendant,  and  report  upon  his  condition,  which 
they  did;  and  they  were  examined  on  the  sub- 
ject orally,  in  open  court.  Afterwards  another 
committee  of  physicians  was  appointed  to  treat 
the  defendant  until  ready  for  trial,  and  to  see 
that  nothing  was  given  liim  except  under  their 
direction,  and  they  took  charge  of  the  defend- 
ant accordingly  for  some  days,  when,  the  case 
being  again  called,  another  application  for  con- 
tinuance was  made,  which,  npon  hearing  evi- 
dence, the  court  overruled,  finding  that  the  de- 
fendant was  able  to  be  placed  upon  trial,  and 
was  in  a  fit  and  suitable  condition  physically  to 
be  present.  Held,  that  there  was  no  abuse  of 
discretion  in  overruling  the  application  for  a 
continuance. 

2.  On  a  second  trial  of  the  defendant  npon 
an  information  for  a  felony,  the  state  offered 
to  read,  from  a  writing  purporting  to  be  a  bill 
of  exceptions  taken  on  the  first  trial,  the  testi- 
mony given  by  the  defendant  in  his  own  behalf. 
It  was  admitted  that  the  document  was  such 
bill  of  exceptions,  and  it  is  stated  in  the  record 
that  connsel  "reads  to  the  jary  the  following  tes- 
timony of  Q.  W.  Rogers,  which  is  in  words  and 


figures  as  follows,  to  wit"  Held,  that  the  evi- 
dence was  sufficiently  identified,  and  was  admis. 
sible. 

8.  The  following  instruction  was  not  erro- 
neous, viz.:  "You  are  instructed  that  liefore  yon 
are  warranted  in  finding  the  defendant  guilty, 
each  of  yon  must  be  able  to  truthfully  and 
conscientiously  say  that  his  guilt  has  been  es- 
tablished by  the  evidence  in  the  case  beyond  rea- 
sonable donbt;  and  if,  after  a  consideration  of 
the  whole  case,  and  consulting  with  your  fel- 
low jurymen,  any  one  of  the  jurors  entertains 
a  reasonable  doubt  as  to  whether  defendant's 
guilt  has  been  established,  yon  cannot  convict 
the  defendant;  but  yon  cannot  acquit  the  de- 
fendant unless  all  the  jurors  entertain  a  rea- 
sonable doubt" 

4.  The  practice  of  calling  in  a  jury,  and 
lecturing  them  upon  the  desiraoility  of  an  agree- 
ment, is  not  to  lie  commended;  but  the  oral 
remarks  of  the  court  to  the  jury  in  this  case 
were  not  so  objectionable  as  to  warrant  a  rever- 
sal on  that  ground. 

5.  The  district  oonrt  may  adjourn  to  a  time 
beyond  the  commencement  of  the  regular  term 
in  another  county  of  the  same  district;  and 
this,  in  the  absence  of  any  showing  that  the 
court  was  held  in  both  counties  at  the  same 
time,  does  not  invalidate  the  proceedings  at  snch 
adjourned  term. 

6.  The  presumption.  In  the  absence  of  any- 
thing in  the  record,  is  that  the  court  discharged 
its  duty  in  admonishing  the  jury  as  required  by 
the  statute,  upon  each  separation. 

(Syllabus  by  the  Court) 

Error  from  district  court  Beno  county;  F. 
L.  51artln,  Judge. 

George  W.  Rogers  was  convicted  of  bur 
glary,  and  appeals.     Afllrmed. 

The  defendant  was  convicted  in  the  dis 
trlct  court  of  Harvey  county  of  burglary  in 
the  second  degree,  the  crime  being  commit- 
ted on  the  night  of  March  23,  1893,  by  break- 
ing into  a  building  occupied  as  the  court- 
house of  said  county,  with  Intent  to  set  fire 
to,  bum,  and  destroy  the  traoks  and  records 
of  said  county.  After  sentence  he  appealed 
to  this  court,  where  the  Judgment  was  re- 
versed, because  of  the  admission  of  Incompe- 
tent testimony.  The  report  of  the  case  con- 
talus  a  summary  of  the  evidence.  54  Kan. 
C83-G9S,  39  Pac.  219.  A  change  of  venue  was 
afterwards  granted,  and  the  case  was  sent 
to  Reno  county  for  triaL  It  was  called  for 
trial  May  13,  1895.  ■  The  defendant  applied 
for  a  continuance,  on  the  ground  of  the  ab- 
sence of  witnesses;  and  the  court  held  that 
the  showing  was  sufficient  Thereupon  the 
state  consented  to  the  reading  of  the  evi- 
dence contained  in  the  application  as  the 
dei>osltlons  of  the  absent  witnesses,  and  a 
Jury  was  Impaneled  and  sworn  to  try  the 
cause,  a  plea  of  not  guilty  having  beoi  en- 
tered. No  further  proceedings  were  had  un- 
til the  next  day,  when,  the  case  being  call- 
ed. It  was  announced  that  the  defendant  was 
sick,  and  unable  to  attend  the  triaL  His 
home  was  at  Kewton,  where  he  went  with 
Willard  Kline,  one  of  his  attorneys,  on  the 
evening  of  May  13th.  The  state  request- 
ed the  court  to  appoint  three  physicians  to 
go  to  Newton,  and  examine  the  defendant 
and  report  Ids  condition;  and  thereupon  the 
court  appointed  Drs.  Klippel  and  Colladay, 
of  Hutchinson,  and  Dr.  Boyd,  of  Newton,  to 


Digitized  by 


Google 


Kan.) 


STATE  r.  BOGEBS. 


267 


perform  that  service,  and  the  court  adjourn- 
ed nnta  May  15th.  On  tliat  day  the  pbysl- 
daiis  and  Willard  Kline  were  called  and  ex- 
amined aa  witnesses  respecting  the  physical 
and  mental  condition  of  the  defendant;  and 
the  court  found  therefrom  that  the  defendant 
was  able  to  be  present  In  court,  and  that  his 
physical  condition  was  not  such  as  to  pre- 
vent or  excuse  him  from  attending,  and  the 
Bheriir  was  ordered  to  bring  him  into  court 
on  May  16th,  at  0  o'clock  a.  m.  When  that 
time  arrived,  counsel  for  defendant  again  ap- 
plied for  a  continuance  on  the  showing  al- 
ready made  and  the  affidavit  of  Stella  E. 
Rogers,  wife  of  the  defendant,  which  was 
read.  Thereupon  the  sherltC  was  ordered  to 
take  charge  of  the  defendant  with  such  depu- 
ties as  he  might  choose,  and  Drs.  Sidlinger, 
Shearer,  and  Wilson  were  appointed  to  treat 
him  until  ready  for  trial,  and  to  see  that 
nothing  was  given  him  except  under  their  dl- 
rectlon.  The  court  adjourned  to  May  17th,  and 
then  again  to  May  20th,  which  was  the  last 
day  of  the  regular  term,  as  the  law  fixed  May 
21st  as  the  beginning  ot  the  regular  term  In 
Harvey  county,  In  the  same  Judicial  district 
On  May  20th  the  court  again  adjourned  to 
May  22d,  when  the  case  was  called,  but  it 
was  objected  on  behalf  of  the  defendant  that 
the  term  bad  expired  by  law,  and  another 
term  had  commenced  in  Harvey  county;  but 
tlie  objection  was  overruled,  for  the  reason 
stated  orally  by  the  Judge,  and  not  otherwise 
appearing,  that  he  opened  the  court  in  Har- 
vey county  on  May  21st,  and  adjourned  the 
same  until  June  3,  1896.  The  defendant  and 
bis  attorneys  again  applied  for  a  continuance, 
on  the  ground  of  the  inability  of  the  defend- 
ant to  be  present  and  advise  with  his  coun- 
sel and  direct  the  management  of  the  case, 
and,  in  support  thereof,  offered  another  affi- 
davit of  said  Stella  E.  Rogers,  and  the  state 
^«8ented  the  affidavits  of  Drs.  Wilson,  Elip- 
pel,  Colladay,  and  Sidlinger  In  opposition 
thereto;  and  thereupon  the  court  found  that 
the  defendant  was  able  to  be  placed  on  trial, 
and  was  in  a  fit  and  suitable  condition  phys- 
ically to  be  present;  and  the  application  for 
a  coDttnuance  was  overruled,  and  the  case 
proceeded  to  trial.  It  appears  that  tne  ue- 
fendant  occupied  a  cot  during  the  trial,  and 
spoke  to  his  counsel  only  in  whispers,  and 
tltat,  while  testifying  as  a  witness,  his  an- 
swers were  repeated  to  the  Jury  by  his  coun- 
sel; bat  it  was  claimed  by  the  state,  and  the 
evidence  heard  on  the  application  for  a  con- 
tinuance strongly  tended  to  show,  that  the 
ricknefls  of  the  defendant  was  feigned,  and 
not  real,  and  that  his  disability  was  simulat- 
ed, although  he  was  really  weak,  and  not  in 
good  health.  The  trial  proceeded  until  May 
25tb,  when  the  court  Instructed  the  Jury,  and 
the  case  was  then  argued  by  counsel  and  sub- 
mitted. On  May  28th,  after  the  Jury  had 
deliberated  24  hours,  they  were  brought  into 
court,  and  the  Judge  made  remarks  orally, 
wMcta  were  afterwards  reduced  to  writing 
by  him,  as  follows:  "Gentlemen  of  the  Jury, 
T.4SP.na2— 17 


the  duties  of  a  Juror  In  every  case  are  very 
arduous,  and  you  have  been  out  In  this  case 
for  24  hours;  and  I  suppose  that  I  need  not 
remind  you  that  it  is  a  matter  of  great  public 
Importance  that  this  case  be  decided.  Tou, 
of  course,  know  yourselves  that  it  has  been 
a  great  expense  to  the  public  to  try  this  case; 
and  If  you  should  disagree,  and  another  trial 
should  be  had,— all  the  expense  of  this  trial 
being  lost,  and  another  trial  being  Iiad  at  the 
same  expense,— after  the  trial  was  through, 
and  the  Jury  impaneled  to  try  the  case  again 
would  probably  have  no  more  evidence  than 
has  been  presented  to  this  Jury;  and  there 
is  no  reason  why  this  Jury  should  not  decide 
this  case  with  the  same  fairness  and  correct- 
ness that  any  other  Jury  should  decide  it.  I 
feel,  therefore,  that  I  could  not  discharge  you 
as  Jurors  in  this  case  without  requiring  yon 
to  a  much  greater  etCort  to  agree  upon  your 
part  upon  a  verdict  than  you  liave  made  up 
to  date.  I  suppose,  as  you  stated  this  morn- 
ing, there  are  no  questions  of  law  about 
which  the  Jury  disagree.  If  there  are  any 
such  questions,  you  can  make  them  known 
to  the  court.  The  court  grants  the  defend- 
ant an  exception  to  all  the  remarks  made  by 
the  court  to  the  Jury.  Of  course,  gentlemen 
of  the  Jury,  as  stated  in  the  written  instruc- 
tions, you  are  the  sole  and  exclusive  Judges 
of  all  the  facts  in  the  case  and  the  credibility 
of  the  witnesses,  and  I  have  no  desire  now 
in  anything  I  have  said  to  Invade  the  prov- 
ince of  the  Jury."  On  May  29th  the  Jury  re-' 
turned  a  verdict  of  guilty  of  burglary  In  the 
second  degree;  and  on  May  31st  the  defend- 
ant filed  a  motion  for  a  new  trial,  which 
was  heard  and  overruled  on  June  1st;  and 
the  defendant  was  sentenced  to  imprison- 
ment at  bard  labor  in  the  penitentiary  for 
the  term  of  five  years,  and  from  this  Judg- 
ment he  appeals. 

Wall  Sc  Brooks  and  Willard  Kline,  for  ap- 
pellant. F.  B.  Dawes,  Atty.  Gen.,  C.  E.  Bra- 
nine,  and  Bowman  &  Bucher,  for  the  State. 

MARTIN,  O.  J.  (after  stating  the  facts).  1. 
It  is  strongly  urged  by  counsel  for  defendant 
that  the  court  erred  in  refusing  to  grant  a 
continuance  on  account  of  bis  sickness  and 
disability.  The  embarrassing  and  delicate 
duty  of  xjassing  upon  the  defendant's  phys- 
ical and  mental  condition  was  devolved  upon 
the  court  The  proceedings  were  very  un- 
usual, but  we  cannot  say  that  they  were 
not  Justified  by  the  situation,  the  good  faith 
of  the  application  for  a  continuance  being 
challenged  by  the  state.  In  State  v.  Rhea, 
25  Kan.  576,  679,  it  was  declared  that  "con- 
tinuances are  largely  within  the  discretion  of 
the  trial  court;  and,  before  error  can  be  af- 
firmed, it  must  be  shown  that  such  discretion 
has  been  abused.  It  Is  not  enough  that  con- 
ditions and  circumstances  are  shown  which 
would  Justify  a  postponement;  there  must  bei 
those  which  compel  such  postponement.  Any 
uncertainty  or  doubt  in  this  respect  must  be. 
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resolved  In  favor  of  the  ruling  below.  Abuse 
of  discretion  is  never  presumed;  it  must  lie 
proved."  See,  also,  Cusbenberry  v.  McMur- 
ray,  27  Kan.  328,  Krapp  v.  Hauer,  38  Kan. 
430,  16  Pac.  702,  and  Harlow  v.  Warren,  38 
Kan.  480,  17  Pac.  159,  where  applications 
were  made  for  continuances  on  the  ground  of 
the  sickness  of  a  party.  In  Eottenstein  ▼. 
Conrad,  9  Kan.  43o,  440,  441,  it  was  held  that 
wliatever  fact  a  court  may  Inquire  Into  on 
a  motion  It  can  also  determine,  and  its  deter- 
mination establishes  the  tact  for  all  the  pur- 
poses of  the  motion.  Upon  the  record,  we 
cannot  say  that  the  court  erred  in  Its  conclu- 
sion, nor  that  it  abused  its  discretion  in  re- 
fusing to  grant  a  continuance. 

2.  It  is  litslsted  that  the  court  erred  in  .ad- 
mitting testimony  over  the  defendant's  ob- 
jections. The  prosecution  ottered  to  intro- 
duce In  evidence  some  statements  made  by 
the  defendant  on  the  first  trial  by  selecting 
and  reading  portions  only  of  what  was  claim- 
ed to  be  his  testimony,  as  shown  on  certain 
designated  pages  of  the  bill  of  exceptions. 
To  this  his  counsel  objected  that  a  part  of 
such  former  testimony  could  not  be  intro- 
duced against  him,  but  that  it  must  all  go 
to  the  jury,  and  the  court  took  this  view  of 
the  case;  and  counsel  for  the  state  then  pro- 
ceeded, under  protest,  to  read  It  all  from  the 
bill  of  exceptions  transcribed  from  the  ste- 
nographer's notes.  The  defendant  thai  in- 
terposed the  general  objection  that  the  testi- 
mony was  incompetent.  Irrelevant,  and  im- 
materiaL  The  attorney  for  the  state  there- 
upon Inauired  of  counsel  for  the  defendant 
if  he  would  admit  that  he  was  reading  from 
the  bill  qf  exceptions  filed  by  the  defendant 
in  the  former  trial,  and  counsel  responded 
in  the  afiSrmatire,  but  said  that  he  still 
objected  to  the  evidence  as  incompetent,  ir^ 
relevant,  and  Immaterial,  which  objection 
was  overruled.  And  It  is  then  stated  in  the 
record  that  counsel  "reads  to  the  jury  the 
following  testimony  of  G.  W.  Rogers,  which 
is  in  words  and  figures  as  follows,  to  wit." 
And  apparently  all  the  testimony  of  the  de- 
fendant on  the  former  trial  was  here  read 
to  the  jury.  Doubtless,  the  testimony  of  a 
defendant  in  a  criminal  case  in  his  own  be- 
half on  a  former  trial  or  examination  may 
be  offered  In  evidence  against  him,  and  the 
state  is  not  required  to  read  the  whole  of 
his  testimony;  but,  if  tliat  which  is  ofTered 
relates  to  any  particular  subject  or  fact, 
then  all  bearing  on  that  subject  or  fact 
should  be  placed  before  the  jury.  State  v. 
Sorter,  62  Kan.  631,  640,  34  Pac.  1036.  But 
the  defendant  had  the  benefit  of  the  objec- 
tion against  the  reading  of  a  part  only.  The 
general  objection  made,  however,  by  the 
defendant,  was  not  obviated  by  that  cir- 
cumstance. The  regular  method  of  intro- 
duction of  such  evidence  is  to  call  the  ste- 
nographer who  transcribed  the  testimony 
from  his  notes,  or  some  other  person  who 
beard  the  witness  testify  and  knows  that 
the  bill  of  exceptions  contains  a  correct  state- 


ment of  what  he  said  from  the  witness  stand, 
as  in  Railroad  Co.  v.  Jones,  34  Kan.  443, 
460,  8  Pac.  730.  But  where  it  is  admitted, 
as  in  tills  case,  that  the  document  produced 
is  the  bill  of  exceptions  filed  by  the  defend- 
ant in  the  former  trial,  and  the  record  shows 
that  counsel  for  the  state  reads  to  the  jury 
the  testimony  of  the  defendant,  any  further 
identification  of  the  testimony  is  unneces- 
sary. 

It  was  the  theory  of  the  prosecution  that, 
the  crime  was  conceived  by  the  defendant, 
and  that  he  Induced  George  H.  Shirley  to 
manage  the  destruction  of  the  records,  and 
that  Shirley  employed  Harris,  English,  and 
Riffle,  three  professional  burglars,  to  do  the 
work.  O.  O.  Smith  was  working  in  Mat- 
thews' restaurant,  which  kept  open  day  and 
night,  and  which  Shirley  often  frequented 
in  the  night  season;  and  Smith  was  called 
as  a  witness  to  testify  to  Shirley's  conduct 
at  the  restaurant  early  in  the  morning  that 
the  offense  was  committed.  The  objection 
made  to  this  testimony  is  that  the  crime  had 
already  been  committed,  and  that  evidence 
of  Shirley's  conduct  thereafter  was  inadmis- 
sible against  his  codefendant,  who  was  being 
tried  separately;  but  the  record  shows  that 
the  peculiar  conduct  of  Shirley  testified  to  by 
the  witness  was  about  4  o'clock  in  the  morn- 
ing, and  this  is  just  about  the  time  that 
the  professional  house  workers  were  eiigaged 
in  their  desperate  business.  The  defendant 
also  complains  of  the  admission  of  the  testi- 
mony of  Thomas  Carroll,  who  had  been  so- 
licited by  Shirley  to  assist  him  in  destroying 
the  records.  It  is  said  that  there'  was  no 
proof  that  any  conspiracy  had  been  formed 
at  that  time  to  which  Rogers  was  a  party. 
He  testified  that  Shirley  said  be  would  see 
his  partner,  and  it  is  claimed  that  this  was 
Inadmissible  for  the  purpose  of  showing  that 
a  conspiracy  then  existed.  It  la  true  that 
such  testimony  would  not  be  admissible  for 
that  purpose,  but  evidence  was  glren  on  the 
trial  tending  to  show  that  the  conspiracy  be- 
tween the  defendant  and  Shirley  was  form- 
ed before  that  time.  The  testimony  of  the 
witness  H.  W.  Black,  as  to  a  conversation 
with  Shirley  at  Wichita,  wherein  Shirley  in- 
quired if  he  knew  where  he  could  "get  a 
man  to  do  some  dirty  work,"  is  complained 
of,  but  it  was  admissible,  for  the  reasons 
above  indicated.  And  these  objections  to  the 
testimony  of  Smith,  Carroll,  and  Black  were 
substantially  disposed  of  when  the  case  was 
here  before. 

3.  The  next  complaint  respects  the  giving 
and  refusal  of  Instructions.  No.  24,  as  given, 
reads  as  follows:  "You  are  instructed  that 
before  you  are  warranted  In  flnrHpg  the  de- 
fendant guilty  each  of  you  must  be  able 
to  truthfully  and  conscientiously  say  that  his 
guilt  has  been  established  by  the  evidence  In 
the  case  beyond  reasonable  doubt;  and  if; 
after  a  consideration  of  the  whole  case,  and 
consulting  with  your  fellow  Jurymen,  any  one 
of  the  Jurors  entertains  a  reasonable  doubt  a«. 
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to  whether  defendant'a  guilt  has  been  estab- 
lished, you  cannot  convict  the  defendant;  but 
yon  cannot  acquit  the  defendant  unless  all 
the  jurors  entertain  a  leaaonable  doubt" 
The  last  clause  Is  severely  criticised,  counsd 
saying  that  this  would  compel  a  person  char- 
ged with  the  commission  of  an  offense,  in 
order  to  secnre  an  acquittal,  to  establish  a 
reasonable  doubt  of  his  guilt  In  the  minds  of 
each  Juror;  and  they  asked  an  Instruction  to 
the  efltect  that,  if  a  single  juror  entertained  a 
reasonable  doubt,  then  the  defendant  must  be 
acquitted.  That  the  instruction  asked  was 
erroneous  la  settled  by  the  ease  of  State  v. 
Witt,  34  Kan.  488,  8  Pac.  769;  and  we  can 
conceive  of  no  valid  objection  to  the  Instruc- 
tion as  given,  and  this  notwithstanding  the 
case  of  Stitz  v.  State,  104  Ind.  359,  362,  4  N. 
H.  145.  In  that  case  the  court  below  Instruct- 
ed the  Jury  that,  "while  each  juror  must  be 
satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt  to  authorize  a  conviction, 
such  reasonable  doubt,  unless  entertained  by 
an  «»e  Jurors,  does  not  warrant  an  acquittal." 
And  the  Indiana  supreme  court  concludes, 
from  a  process  of  reasoning  Incomprehensible 
to  ns,  that  "this  must  have  Induced  the  Jurors 
to  think  that,  unless  all  concurred  In  enters 
tainlng  a  reasonable  doubt,  the  verdict  should 
be  against  the  defendant."  We  cannot  see 
that  It  meant  anything  more  than  that  the 
verdict  either  of  conviction  or  acquittal  in  a 
criminal  case  must  be  the  result  of  the  con- 
currence or  running  together  of  the  minds  of 
all  the  jurors. .  If  the  minds  of  the  jurors  do 
not  so  concur,  there  must  be  a  disagreement 
But  It  Is  hardly  necessary  to  instruct  an 
American  jury  touching  their  right  to  disa- 
gree, for  this  Is  universally  understood.  Some 
of  the  other  Instructions  given  are  criticised, 
it  being  said  that  the  court  assumed  the  guilt 
of  Shirley,  which  was  a  step  necessary  to  es- 
tablish the  guilt  of  the  defoidant;  but  we  do 
not  think  that  the  language  of  the  court  Is 
subject  to  this  construction.  And.  there  was 
no  error  In  the  Instruction  that,  in  determin- 
ing the  weight  and  credibility  of  the  evidence 
of  the  defendant  they  should  consider  his 
motives  and  his  testimony  the  same  as  the 
other  witnesses.  If  the  instruction  had  sin- 
gled cot  bis  motives  alone,  perhaps  the  word 
"may"  ought  to  have  been  used  rather  than 
•Should";  but  when  the  defendant  was  re- 
ferred to  only  as  one  of  the  witnesses,  and  his 
motives  were  spoken  of  in  the  same  connec- 
tion, we  cannot  say  that  the  language  used 
was  erroneous  or  prejudicial.  The  defendant 
asked  certain  Instructions  to  the  effect  that, 
If  the  facts  and  circumstances  relied  upon 
by  the  state  to  establish  guilt  could  be  rea- 
sonably explained  upon  the  theory  of  the 
guilt  of  some  person  other  than  the  defend- 
ant then  he  must  be  acquitted.  This  would 
have  been  error  prejudicial  to  the  state,  for 
the  proof  of  the  guilt  of  Harris,  English,  Rif- 
fle, and  Shirley  was  much  more  direct  and 
positive  than  the  evidence  of  the  guilt  of  the 
defendant;    and  It  was  necessary  to  prove 


their  guilt  before  that  of  the  defendant  eouM 
be  established.  This,  however,  would  con- 
stitute no  good  reason  for  the  defendant's  ac- 
quittaL  Another  InstructiDn  aAed  was  upon 
the  force  of  circunutantlal  evidence,  and  em- 
bodied the  proposition  that  ia  order  to  au- 
thorize a  conviction,  all  the  circumstances 
must  be  consistent  with  each  other.  Minor 
circumstances  may  be  In  -evidence  which  are 
Inconslstoit  with  each  other,  and  yet  If  the 
jury  can  say  upon  the  evidence  that  all  the 
circumstances  are  consistent  with  the  defend- 
ant's guilt  and  Inconsistent  with  any  other 
rational  condtision,  «  jury  may  be  warranted 
in  returning  a  verdict  of  guilty.  There  was 
no  material  error  in  the  giving  or  refusing 
Of  Instructions,  which  seem  to  have  been 
drawn  carefully,  with  a  view  to  the  protec- 
tion of  all  the  rights  of  the  defendant 

4.  The  practice  of  calling  in  a  jury,  and 
lecturing  them  upon  the  desirability  of  *a 
agreement,  although  obtaining  to  a  considera- 
ble extent  In  this  state,  is  not  to  be  commend- 
ed. Jurors  very  generally  understand  the  Im- 
portance of  agreement  and  the  inconvenience 
and  expense  of  another  trial.  It  is  presum- 
able that  In  thetr  arguments  pro  and  con  for 
many  hours  together,  they  chide  each  other 
sufficiently;  and  they  ought  not  to  be  visited 
with  a  scolding  by  the  court  because  differ- 
ences of  opinion  still  remain.  In  this  case, 
however,  the  oral  remarks  of  the  court  seem 
to  have  had  no  immediate  or  early  effect  for 
there  was  no  verdict  until  the  next  day;  and, 
upon  considering  the  language  of  the  court, 
we  cannot  see  enough  In  the  remarks  to  In- 
duce us  to  believe  that  they  were  efficacious 
In  producing  an  agreement  The  language  is 
compared  with  that  used  In  State  v.  Bybee, 
17  Kan.  .462,  464,  465,  but  there  Is  little  re- 
semblance; and,  under  the  circumstances  of 
this  case,  we  would  not  feel  warranted  In  or- 
dering a  reversal,  as  the  remarks  contain 
noithing  In  the  nature  of  Instructions,  unless 
at  the  close,  and  this  was,  at  most  but  a 
harmless  repetition. 

5.  It  Is  argued  that  the  conviction  was  er- 
roneous and  illegal,  because  the  term  at 
which  the  trial  commenced  ended  by  opera- 
tion of  law,  and  another  term  commenced  In 
Harvey  connty  on  May  21,  1885.  It  was 
held  In  Re  MllUngton.  24  Kan.  214,  that 
courts  cannot  be  legally  held  at  the  same 
time  in  two  counties  of  the  same  judicial  dis- 
trict. But  the  district  court  of  one  county 
Is  not  prohibited  from  adjourning  to  a  time 
beyond  the  regular  term  in  another  county 
of  the  same  district.  State  v.  Montgomery, 
8  Kan.  351,  356.  And  In  State  v.  Palmer,  40 
Kan.  474,  478,  20  Pac.  270,  the  court  In  one 
county  was  adjourned  to  a  time  one  day  sub- 
sequent to  the  commencement  of  the  term  In 
another  county  of  the  same  district,  which 
latter  term  was  on  the  first  day  adjourned  to 
a  time  beyond  the  adjourned  term  of  the  for- 
mer county;  and  this  practice  was  held  prop- 
er. This  ease  would  be  exactly  In  point  here 
If  the  oral  statement  of  the  trial  judge  should 
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be  taken  u  eyldenee,  bnt  this  la  objected  to. 
We  hold,  however,  that.  In  the  absence  of 
any  showing  that  the  court  was  held  In  Haiv 
vey  county  on  May  22d  and  the  following 
days  of  the  trial  of  this  case,  the  defoidant's 
objection  to  the  regnlarlty  of  the  term  cannot 
be  sustained. 

6.  It  is  said  that  the  court  erred  In  falling 
to  admonish  the  jury  on  the  adjournment  of 
Saturday,  May  25th,  as  required  by  statute. 
The  record  does  not  affirmatively  show 
whether  the  admonition  was  given  or  not; 
and  the  presumption,  in  the  absence  of  any- 
thing In  the  record.  Is  that  the  court  dischar- 
ged its  duty  in  admonishing  the  Jury  before 
they  were  allowed  to  separate.  Linton  v. 
Housh,  4  Kan.  535,  539;  State  v.  Palmer,  su- 
pra. 

We  find  no  substantial  error  In  the  record 
prejudicial  to  the  defendant,  and  the  Judg- 
ment of  the  court  below  must  be  afDrmed. 
All  the  Justices  concurring. 


SNOW  V.  HUDSON. 

SAME  T.  EDWARDS  et  al. 

(Supreme  Court  of  Kansas.     Jan.  11,  1886.) 

Quo     W^BBANTO-dLiIOISLATURS — JOINT    SbSBIOS — 

Stats  Fbinter— Election. 

1.  An  action  brooght  by  the  person  in  pos- 
session of  the  office  of  state  printer  prior  to  the 
commencement  of  the  next  reifalar  term,  for 
the  pnrpose  of  enjoining;  a  person  claiming  to  be 
his  successor  from  taking  possession  of  the  of- 
fice, and  the  secretary  of  state  from  recognizing 
such  person  as  state  printer,  does  not  abate  an 
action  of  quo  warranto  brought  against  such 
pancu  after  he  has  taken  possession  of  the 
office,  and  been  recognized  as  state  printer  by 
the  secretary  of  state,  where  It  appears  that 
such  prior  action  has  been  dismissed  before  the 
trial  of  the  quo  warranto  case. 

2.  The  provisions  of  chapter  17  of  the  Laws 
of  1861  with  reference  to  the  manner  of  con- 
vening the  legislature  in  joint  session  are  direct- 
ory only,  and  scrict  compliance  therewith  is 
not  absolutely  essential  to  the  validity  of  the 
proceeding  of  a  joint  convention  where  a  quo- 
rum of  each  house  is  actually  present,  and  no- 
tice of  the  intention  to  hold  a  joint  convention 
has  been  duly  given. 

3.  The  provision  contained  in  section  08  of 
chapter  166  of  the  Laws  of  1879  requirbig  the 
ctneurrence  of  a  majority  of  the  members  elect- 
ed to  each  house  of  the  legislature  in  the  elec- 
tion of  a  statt  printer  conflicts  with  the  provi- 
sions of  section  4  of  article  15  of  the  constitu- 
tion of  this  state,  and  is  invalid.  Martin,  0.  J., 
dissenting. 

4.  Other  matters  necessary  to  the  disposi- 
tion of  the  case  are  discussed  in  the  opinion; 
but,  owing  to  the  diversity  of  views  of  the  mem- 
bers of  the  court,  no  syllabus  thereof  is  written. 

(SyUsbns  by  the  Court.) 

Sepamte  original  proceedings  by  B.  H. 
Snow  against  J.  K.  Hudson  for  a  writ  of  quo 
warranto,  and  against  W.  C.  Edwards  and 
others  for  a  writ  of  mandamus.  Judgment 
for  defendants. 

These  two  cases  were  tried  and  submit- 
ted together.  The  first  is  an  action  In  the 
nature  of  quo  warranto,  brought  by  B.  H. 
Snow  against  J.  K.  Hudson,  to  try  the  title 
to  and  recover  possession  of  the  <^ce  of 


state  printer.  The  second  Is  an  action  also 
brought  by  Snow  against  W.  C.  Eldwards, 
as  secretary  of  state,  to  compel  him  to  rec- 
ognise Snow  as  state  printer,  and  deal  with 
him  acc<M-dingly.  The  defendant's  deny  the 
plalntiirs  title  to  the  office,  and  this  Is  the 
main  question  in  both  cases.  Although  quite 
a  number  of  depositions  and  quite  an 
amoiut  of  documentary  evidence  have  been 
introduced  on  both  sides,  there  Is  no  con- 
troversy upon  any  material  question  of  fact 
On  the  third  Tuesday  in  January,  1889,  Clif- 
ford C.  Baker  was  duly  elected  to  the  office 
of  state  printer,  having  received  the  Yotes 
of  37  senators  and  121  representatives,  be- 
ing all  the  votes  cast  by  members  of  each 
house.  He  thereafter  qualified,  took  pos- 
session of  the  office,  and  discharged  its  du- 
ties for  the  ensuing  regular  term,  commen- 
cing on  the  Ist  of  July  after  bis  election. 
On  the  third  Tuesday  In  January,  1891,  a 
Joint  session  of  the  legislature  was  held,  at 
which  there  were  present  39  senators  and 
125  members  of  the  house.  The  plaintiff,  E. 
H.  Snow,  received  the  vote  of  1  senator  and 
of  100  representatives.  He  was  declared 
•elected  for  the  term  beginning  July  1,  189i. 
The  only  record  of  any  Joint  convention  for 
the  election  of  a  state  printer  in  1893  is  of 
a  meeting  by  24  senators  with  what  Is 
known  as  the  "Dunsmore  House,"  on  Fri- 
day, the  27th  of  January,  1893.  Mr.  Snow 
received  all  the  votes  cast  by  this  conven- 
tion, but  It  Is  not  now  claimed  on  his  behalf 
that  the  proceedings  were  of  any  validity. 
On  December  12,  1894,  the  plaintiff  tendered 
his  resignation  of  the  office  of  state  printer 
to  the  governor,  giving  as  his  reason  for  so 
doing  that  his  title  to  the  office  was  ques- 
tioned. Gov.  I^welllng  thereupon  Issued  a 
commission,  reciting  that  a  vacancy  existed 
in  the  office  of  state  printer,  and  appointing 
the  plaintiff  to  fill  such  vacancy  for  the  un> 
expired  term,  and  until  his  successor  should 
be  elected  and  qualified.  Snow  thereupon 
executed  a  bond  in  due  form,  and  took  the 
oath  of  office,  and  continued  to  act  as  state 
printer,  as  be  had  done  before.  On  Tues- 
day, January  15,  1895,  a  resolution  In  the 
following  form  was  passed  by  the  house  of 
representatives,  as  House  Concurrent  Reso- 
lution No.  3:  "Resolved  by  the  house  of  rep- 
resentatives, the  senate  concurring  therein, 
that  the  senate  and  house  of  representatives 
meet  in  Representative  Hall  in  Joint  session 
at  12  o'clock  m.  this  day,  Tuesday,  January 
16,  1895,  for  the  purpose  of  electing  a  state 
printer."  This  resolution  having  been  sent 
to  the  senate,  a  substitute  therefor  was  of- 
fered and  adopted.  In  the  following  form: 
"Resolved,  that  the  senate  and  bouse  of  rep- 
resentatives meet  at  12  o'clock  m.  In  rep- 
resentative Hall,  for  the  purpose  of  electing 
a  state  printer  for  the  term  beginning  July 
1,  1895,  and  ending  July  1,  1897,  and  that 
we  continue  to  so  meet  from  day  to  day  until 
some  person  shall  have  been  elected  by  a 
concurrence  of  a  majority  of  the  members 
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elected  to  eacb  body;  and  the  president  of 
tbe  senate  and  tbe  speaker  of  tbe  house  of 
repreaentatiTes  are  each  hereby  Instructed 
not  to  Issue  a  certificate  of  election  to  any 
peraon  until  he  shall  have  received  the  af- 
flrmatiye  vote  of  at  least  21  senators  and  63 
representatlTes."  This  substitute  was  not 
acted  on  in  the  bouse,  nor  was  any  further 
action  talcen  on  tbe  resolution  by  either 
body.  At  12  o'cloclc  the  president  of  the 
senate  announced  that,  the  hour  having  ar- 
rived for  the  election  of  state  printer,  the 
senate  would  take  a  recess  until  2  o'clock  g. 
m.  Tbe  president  of  the  senate  and  a  num- 
ber of  the  senators  then  left  the  senate 
chamber,  and  proceeded  to  Representative 
TTaii  The  journal  of  the  senate  shows  that 
Senator  Denlson  appealed  from  the  decision 
of  tbe  chair;  that  tbe  president  pro  tem. 
then  took  the  chair;  that  the  question  was 
put,  "Shall  the  decision  of  the  chair  be  sus- 
tained? and  that,  a  majority  having  not  vot- 
ed to  sustain  the  chair,  the  chair  was  not 
■ustained."  The  Journal  of  the  house  shows 
that  a  joint  convention  was  held,  over  which 
the  lieutenant  governor  presided;  that  there 
were  present  Itt  senators  and  12^2  members 
of  the  house;  that  J.  K.  Hudson  received 
the  votes  of  13  senators  and  91  representa- 
tires;  that  be  was  thereupon  declared  by 
the  president  of  the  joint  conTention  duly 
elected  state  printer,  and  thereafter  receiv- 
ed a  certificate  of  bis  election,  signed  by  the 
president  of  the  senate  and  the  speaker  of 
the  house  of  representatives,  as  provided  by 
law.  He  afterwards  executed  an  o£Bcial 
bond,  which  was  duly  approved,  and  took 
the  prescribed  oath  of  o£Bce.  On  the  20th 
of  June,  1885,  an  action  was  brought  by  the 
plaintur  against  tbe  defendants  Hudson  and 
Edwards,  to  enjoin  Hudson  from  taking  pos- 
session and  exercising  the  duties  of  the  of- 
fice of  state  printer,  and  Edwards,  as  secre- 
tary of  state,  from  recognizing  him  as  such. 
The  ground  upon  wliicb  this  injunction  was 
asked  was  that  the  plaintiff  was  in  the  pos- 
session of  the  office,  and  entitled  to  discharge 
its  duties  and  receive  its  emoluments;  and 
tliat  the  defendant  Hudson  claimed  to  have 
been  elected  to  the  otRce,  and  threatened  to 
take  possession  thereof  on  the  ensuing  1st 
day  of  July;  and  that  the  defendant  EMwards 
intended  to  officially  recognize  him  as  sucb 
officer.  X  hearing  was  liad  before  the  dis- 
trict court  of  Stiawnee  county  on  an  appli- 
cation for  a  temporary  injunction,  whi<;h 
was  refused.  The  defendant  thereafter  an- 
swered, setting  up  his  title  to  the  (^ce. 
Tlie  action  last  named  was  pending  at  tbe 
time  these  cases  were  brought  in  this  court, 
bnt  was  dismissed  by  the  plaintiff  on  tbe 
Gtb  of  September.  On  tbe  1st  of  July,  1895, 
tlie  defendant  Hudson  assumed  the  duties 
of  the  office  of  state  printer,  was  recognized 
by  tbe  defendant  Kdwards  as  sucb  officer, 
and  has  ever  since  acted  as  such.  The  ex- 
act date  on  which  tbe  plaintiff  first  took 
possession  of  the  office  of  state  printer  is 


not  shown,  nor  la  tbere  any  evidence  as  to 
tbe  particular  manner  of  Baker's  leaving 
tbe  office. 

O.  0.  Clemens  and  David  Overmyer,  for 
plaintiff.  F.  B.  Dawes,  Waggener,  Horton  ft 
Orr,  and  Troutman,  McKeever  &  Stone,  for 
defendants. 

ALLEN,  J.  (after  stating  the  facts).  The 
(luestions  involved  in  these  cases  are  of  a 
delicate  cliaracter,  involving,  as  they  do,  tbe 
validity  of  tbe  proceedings  of  tbe  legislative 
department  of  tbe  state  government  On 
consultation,  a  quite  unusual  diversity  of 
opinion  Is  found  to  exist  among  the  members 
of  tbe  court,  and,  in  order  to  make  Imown  the 
conclusions  reached  on  the  various  branches 
of  the  case,  it  will  be  necessary  to  depart 
somewhat  from  tbe  usual  custom  in  writing 
an  opinion. 

An  objection  is  made  on  behalf  of  tbe  de- 
fendant to  any  consideration  of  the  merits  of 
these  cases,  oo  tbe  ground  tliat  the  prior  ac- 
tion, commenced  In  tbe  district  court  of  Sliaw- 
nee  county,  to  enjoin  the  defendant  Hudson 
from  taking'  possession  of  the  office,  and  tbe 
defendant  Bdward4  from  recognizing  him  as 
state  printo:,  abates  the  present  actions.  The 
relief  sought  in  that  case  was  quite  different 
from  that  asked  in  these  cases.  That  action, 
liaving  failed,  was  dismissed  before  the  trial 
of  these  cases.  The  objection  is  untenable. 
The  rights  of  tbe  respective  parties  to  tbe 
possession  of  the  cfflce  of  state  printer  could 
not  be  fully  determined  and  settled  in  an  ac- 
tion for  injunction.  The  office  of  state  prin- 
ter was  established  by  an  amendment  to  the 
state  constitution,  adopted  in  1868,  which  ap- 
pears as  section  4,  of  article  15,  and  reads  as 
follows:  "All  public  printing  shall  be  done 
by  a  state  printer,  who  shall  tie  elected  by 
the  legislature  in  Joint  session,  and  shall  bsAA 
his  office  for  two  years  and  until  his  suc- 
cessor sliail  be  elected  and  qualified.  The 
joint  session  of  the  legislature  for  the  elec- 
tion of  a  state  printer  shall  be  on  the  third 
Tuesday  of  January,  A.  D.  1869,  and  every 
fwo  years  thereafter.  All  public  printing 
shall  t>e  done  at  tbe  caidtal,  and  the  prices 
for  the  same  shall  be  regulated  by  law."  In 
1861  an  act  was  lassed  with  reference  to 
holding  Joint  conv>*utions  of  the  two  houses 
of  the  legislature,  wliich  now  aiipears  as 
cltapter  57  of  the  General  Statutes  of  1888. 
By  section  6  of  that  act  it  is  provided  "that 
to  elect  any  person  tn  said  Jctot  convention 
a  majority  voting  in  the  affirmative  of  all  the 
members  elected  to  the  two  houses  shall  tie 
necessary."  In  1879  another  act  was  passed, 
which  now  appears  as  paragraph  6074  of  the 
General  Statutes  of  1888,  which  reads  as  fol- 
lows: "A  state  printer  shall  tie  elected  by 
the  legislature  every  second  year  as  provided 
in  tbe  constltntion.  For  the  purpose  of  sucb 
election  the  legrialature  shall  meet  in  Joint 
session  on  the  tliird  Tuesday  hi  Jannaiy,  and 
shall  continue  in  such  session  from  day  to 
day  until  some  person  to  elected^tate  piln- 
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ter  by  the  concurrence  of  a  majority  ot  the 
members  elected  to  each  house.  Immediately 
after  such  election  the  president  of  the  sen- 
ate and  speaker,  of  the  house  of  repreeenta- 
tives  shall  furnish  to  the  state  printer  elect  s 
certificate  of  his  election." 

The  main  questions  for  our  consideration 
are  (1)  whether  the  plaintiff,  Snow,  has  shown 
that  he  ever  had  any  ralld  title  to  the  office; 
(2)  whether  the  defendant  Hudson  was  duly 
elected  to  the  <Mce.  In  arriving  at  a  decision 
of  these  main  questions,  various  others  of 
much  doubt  and  difficulty  must  be  consid- 
ered. It  is  contended  on  the  part  of  the 
plaintiff  that,  to  constitute  a  Joint  session  of 
the  legislature,  there  must  be  a  concurrent 
resolution  passed  by  both  the  senate  and 
bouse  of  represoitativee  fixing  the  hour  and 
place  of  meeting,  and  specifying  the  business 
to  be  transacted;  that  there  must  be  tiien  a 
meeting  d.t  the  time  and  place  agreed  upon 
of  a  quorum  of  the  senate  and  a  quorum  of 
the  house  of  representatives;  and  that  no 
election  can  be  held  without  the  presence  of 
a  majority  of  the  members  of  each  body.  It 
is  further  contended  that  the  act  of  1879, 
which  in  terms  requires  the  concurrence  of  a 
majority  of  the  members  elected  to  each 
house,  is  valid:  and  that,  inasmuch  as  he 
himself  never  received  the  votes  of  a  ma- 
jority of  the  members  elected  to  each  house, 
he  fvas  never  elected  state  printer;  but  that 
he  first  obtained  a  valid  title  to  the  office  by 
virtue  of  an  appointment  by  the  governor  on 
the  12th  day  of  December,  1804,  although  be 
bad  exercised  the  duties  of  the  office  and  re- 
ceived his  compensation  therefor  from  the  Ist 
of  July,  1881,  untU  that  date.  On  the  port 
of  the  defoidants  l\  is  contended  that  there 
was  an  agreement  oa  the  part  of  both  the 
senate  and  the  house  of  reinesentatives  to 
meet  In  Joint  convaition  In  Representative 
Hall  on  the  15th  day  of  January,  1895,  at  12 
o'clock  noon,  and  that  all  that  is  contained 
in  the  senate  resolution  beyond  that  fixing 
the  time  and  place  of  meeting  is  mere  sur- 
plusage, and  counts  for  nothing;  that  there 
was  a  meeting  held  in  accordance  with  the 
substance  of  the  resolutions  passed  by  both 
houses;  that  Hudson  received  the  votes  of  a 
majority  of  the  members  of  the  Joint  conven- 
tion, and  of  all  of  the  mapbers  elected  to 
both  houses;  and  that  he  was  therefore  duly 
elected. 

We  are  all  agreed  upon  the  ptvposltlon  that 
a  concurrent  resolution  fixing  the  time  and 
place  of  meeting  is  not  absolutely  Indispen- 
sable to  the  validity  of  the  Joint  convention; 
that,  If  due  notice  is  given  and  a  quorum  of 
each  house  Is  presmt,  it  will  be  suffldent  to 
constitute  a  valid  convention  for  the  election 
of  a  state  printer.  The  constitution  requires 
the  legislature  to  meet  hi  Joint  session  on  the 
third  Tuesday  in  January  of  each  odd-num- 
bered year  for  the  e'ectioo  of  a  state  printer, 
and,  while  the  usual  and  orderly  method  of 
fixing  the  time  and  place  is  that  pointed  ont 
by  the  statute  of  1861,  we  do  not  think  fnU 


compliance  with  its  provisions  abeolutety  es- 
sential to  an  election  otherwise  valid. 

Was  either  of  the  parties  to  this  action 
ever  lawfully  elected  state  printer?  This 
depends  on  the  validity  of  the  statute  of 
1878,  which  requires  the  concurrence  of  a 
majority  of  the  members  elected  to  each 
house.  O.  C.  Baker  received  the  votes  of  a 
majority  of  all  the  members  elected  to  each 
house.  But  the  plaintiff  did  not  receive 
such  a  majority  either  in  1891  or  in  1883, 
nor  did  the  defendant  receive  such  a  major- 
ity In  1885.  Prouty  v.  Stovers,  11  Kan.  235, 
Is  dted,  and  relied  on  largely  by  both  par- 
ties. It  was  there  held  that  "chapter  17  of 
the  Acts  of  1861,  providing  for  Joint  conven- 
tions of  the  two  houses  of  the  legislature,  Is 
applicable  to  the  election  of  a  state  printer, 
is  not  repealed  by  the  constitutional  amend- 
ment of  1868,  and  is  constitutional";  and 
that,  under  the  sixth  section  of  the  act,  an 
affirmative  vote  of  a  majority  of  all  the 
members  elected  to  both  houses  was  neces- 
sary; and  that  the  plaintiff  was  not  elected 
to  the  office,  though  on  the  first  ballot  be  re- 
ceived a  majority  of  all  the  votes  of  the  Joint 
convention,  at  which  a  quorum  was  present. 
The  act  of  1879  is  valid,  unless  it  conflicts 
with  the  constitutional  provision  with  refer- 
ence to  the  election  of  a  state  printer.  In  the 
case  of  Prouty  v.  Stovers  it  was  held  that 
the  legislature  might  determine  what  ma- 
jority should  be  required  In  order  to  elect; 
that.  In  the  absence  of  any  constitutional  In- 
hibition, the  legislative  power  in  that  resx>ect 
was  unresti-icted.  The  act  under  considera- 
tion, however,  presents  a  further  question: 
Can  the  legislature  not  only  prescribe  what 
proportion  ot  the  votes  of  all  of  the  members 
of  the  Joint  convention  shall  be  required  to 
elect,  but  also  require  a  severance  of  the 
votes  of  the  two  bodies,  and  that  the  candi- 
date shall  receive  the  votes  of  a  majority  of 
the  members  of  each  house?  The  chief  Jus- 
tice Is  of  the  opinion  that  the  legislature  has 
this  power;  that  It  may  require  a  majority 
only  of  a  qvorum,  or  of  an  of  the  membeirs- 
elect.  In  Joint  convention,  or  that  It  may  re- 
quire a  majority  of  a  quorum  of  the  mem- 
bers elected  to  each  house,  or  of  ail  of  the 
members  elected  to  each  house;  that  there 
Is  neither  an  express  nor  implied  constitu- 
tional restriction  on  the  power  of  the  legis- 
lature in  this  respect;  and  that  this  view  Is 
sustained  by  the  opinion  of  the  court  In 
the  case  of  Prouty  v.  Stovers.  Mr.  Justice 
JOHNSTON  and  the  writer,  however,  concur 
in  holding  the  act  of  1879  Invalid  and  Incon- 
sistent with  the  provisions  of  the  constitu- 
tional amendment  of  1868.  The  term  "Joint 
session,"  in  our  view,  has  a  well-recognized 
meaning,  and  implies  the  meeting  tof^etber 
and  commingling  of  the  two  houses,  which, 
when  so  met  and  commingled,  act  as  one 
body.  Bach  member  of  that  body,  when  It 
has  been  once  properly  and  lawfully  con- 
vened, has  equal  rights,  and  his  vote  has 
equal  weight  with  that  of  any  other  mem- 
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lier;  and  it  is  beyond  the  power  of  the  legis- 
lature to  say  that  In  a  seeslon,  which  the 
canstltntion  says  shall  be  joint,  the  vote  of 
a  senator  itaall  have  greater  weight  than 
the  Tote  of  a  member  of  the  house.  The 
framers  of  the  cooatltational  provtelon,  and 
the  people  who  voted  for  Its  adoptlMi,  are 
presumed,  not  only  to  have  understood  the 
meaning  of  the  words  they  selected,  but  also 
the  cnatoma  of  joint  conventions  which  meet 
in  all  the  states  for  the  election  of  United 
States  senators,  and  in  many  of  them  for 
other  purposes.  Our  understanding  of  the 
very  purpose  of  making  a  session  joint  is  to 
remove  the  check  which  each  bouse  holds 
on  the  other,  and  to  permit  the  two  houses 
combined  to  vote  and  act  as  a  single  body. 
If  tbe  act  of  1879  is  valid,  21  senators  may 
defeat  the  election  of  a  state  printer,  al- 
though 125  representatives  and  19  senators 
vote  for  the  same  person.  No  duty  would 
rest  on  tbe  senators  to  yield  because  their 
right  to  vote  for  the  person  of  their  choice 
would  be  equal  to  that  of  the  other  members. 

Was  a  valid  joint  convention  held  in  1886? 
The  journal  of  the  senate  contains  no  record 
of  tbe  proceedings  of  a  Joint  convention,  but 
it  is  admitted  that  the  journal  of  the  house 
shows  the  principal  facts  with  reference  to 
what  actually  took  place.  'On  Tuesday,  Jan- 
nary  15.  1805,  the  day  fixed  by  the  constitu- 
tion for  tbe  election  of  the  state  printer,  a 
resolution  providing  for  a  joint  convention  to 
be  held  on  that  day,  at  12  o'clock  m..  In  Rep- 
resentative Hall,  for  the  purpose  of  electing 
a  state  printer,  was  passed  by  the  house,  and 
sent  to  the  senate.  On  its  receipt  in  the 
senate,  a  substitute  was  passed,  fixing  the 
same  hour  and  place  of  meeting,  but  pro- 
viding that  the  election  should  be  for  the 
ensuing  regular  term,  and  that  no  person 
should  be  declared  elected  unless  he  had  re- 
ceived the  affirmative  vote  of  21  senators 
and  63  representatives.  This  substitute  was 
never  acted  on  in  the  house,  nor  was  there 
any  farther  action  in  either  body  on  the  con- 
current resolution.  At  12  o'clock  the  presi- 
dent of  the  senate  announced  that,  the  hour 
having  arrived  for  the  election  of  a  state 
printer,  the  senate  would  take  a  recess 
tsa  2  o'clock  p.  m.  He  and  a  nnmber  of  the 
senators  then  left  the  Senate  Chamber,  and 
proceeded  to  Representative  Hall.  The  oth- 
er senators  remained.  The  president  pro 
tem.  of  tbe  senate  took  the  chair,  and  tbe 
senators  who  remained  in  the  Senate  Cham- 
ber refused  to  recognize  the  right  of  the 
president  of  the  senate  to  declare  a  recess, 
and  refnsed  to  attend  the  Joint  sessions  Tbe 
lieutenant  governor  took  tbe  chair  in  Rep- 
resentative Hall,  as  president  of  the  joint 
convention.  The  secretary  of  the  senate  be- 
ing absent,  Senator  Scott  was  selected  as  sec- 
retary pro  tem.  On  roll  call,  14  senators 
only  answered  to  their  names,  but  'Z  others 
came.  In  before  the  voting  was  concludeQ. 

The  CHIEF  JTJSnCB  Is  of  the  opinion 
that  tbe  separate  proceedings  of  tbe  two 


houses  were  sufilclent  as  preliminaries  to  a 
joint  session,  but  is  in  doubt  whether  a  joint 
session  can  be  constituted  without  the  pres- 
ence of  a  quorum  of  each  bouse,  and  on  this 
point  he  expresses  no  opinion.  Mr.  Justice 
JOHNSTON  holds  these  proceedings  suffi- 
cient to  constitute  a  valid,  joint  session;  that 
there  was  an  agreement  on  the  time,  place, 
and  purpose  of  tbe  Joint  session;  that  all 
that  was  contained  in  the  senate  resolution 
beyond  this  was  mere  surplusage,  and  should 
be  disregarded.  It  appears  that  122  mem- 
bers of  the  house  were  present,  and  voted; 
and  tbe  announcement  of  the  president  of 
the  senate  notified  the  senators  that  he  and 
the  senators  who  accompanied  him  Intended 
to  then  hold  a  Joint  session  with  the  house. 
These  proceedings,  though  somewhat  irregu- 
lar, are  considered  by  him  sufficient  to  con- 
stitute a  valid  joint  convention.  The  writer 
is  of  tbe  opinion  that,  if  a  quorum  of  the 
senators  bad  actually  attended,  the  mere  ir- 
regularities in  tbe  manner  of  getting  togeth- 
er would  not  have  Invalidated  the  proceed- 
ings, but  that  the  attendance  of  a  quorum  of 
each  house  is  absolutely  essential  to  the  pow- 
er to  act  as  a  joint  coavention.  The  con- 
stitution vests  the  power  to  elect  in  tbe  leg- 
islature in  joint  session.  The  legislature  con- 
sists of  a  senate  and  a  house  of  representa- 
tives. While  all  ot  the  members  need  not 
be  In  attendance  in  order  to  constitute  a 
valid  house  and  a  valid  senate,  a  quorum, 
which  tbe  constitution  fixes  at  a  majority, 
must  be  present  Although  the  house  of  rep- 
resentatives contains  a  large  majority  of  the 
members  of  the  joint  convention,  certain  it 
seems  to  me  that  there  can  be  no  joint  con- 
vention until  the  senate  attends.  The  con- 
stitution nowhere,  in  express  terms,  or  by 
any  fair  implication,  confers  on  the  house  of 
representatives  alone,  even  though  every 
member  should  vote  for  the  same  person, 
power  to  elect  a  state  printer.  The  senate 
mnst  attend,  and  the  word  "senate"  can  nev- 
er mean  less  than  a  quorum  of  the  senate. 
There  is  no  force  in  the  suggestion  that  21 
senators,  by  refusing  to  enter  a  joint  con- 
vention, can  prevent  the  election  of  a  state 
printer,  just  as  effectually  as  by  refusing  to 
vote  for  any  particular  person  -vfrhen  the  joint 
convention  has  been  formed.  The  law  makes 
it  the  clear  duty  of  the  senate  and  of  tbe 
senators,  under  their  oaths  of  office,  to  at- 
tend a  joint  convention,  and  it  is  to  be  pre- 
sumed that  tbey  will  do  so:  but,  when  vot- 
ing in  that  joint  session,  no  duty  rests  on 
them  to  vote  for  any  one  other  than  the  per- 
son of  their  own  selection.  Officials  do  some- 
times fall  to  perform  the  duties  the  law  im- 
poses on  them,  but,  unless  we  can  safely 
presume  that  they  will  perform  their  duties, 
the  very  idea  of  government  must  be  aban- 
doned. It  is  unnecessary  to  consider  wheth- 
er the  attendance  of  the  absent  senators 
could  have  been  compelled,  under  tbe  cir- 
cumstances of  this  case,  because  tbe  facta 
present  no  such  question. 
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It  follows  from  these  conclusions  tbat,  In 
the  opinion  of  the  majority  of  the  oonrt,  Mr. 
Snow  was  inlj  elected  state  printer  in  1891; 
that,  as  no  other  person  was  elected  as  his 
successor  In  1893,  he  held  over  under  the 
provisions  of  the  constitution,  and  was  the 
state  printer  de  Jure  at  the  time  of  his  res- 
ignation, on  December  12,  1894;  that  his 
resignation  and  reappointment  gave  him  no 
greater  and  no  less  title  to  the  ofBce  than  he 
had  before;  and  that  he  was  entitled  to  hold 
the  office  until  a  successor  was  duly  elected 
and  qualified.  Chief  Justice  MARTIN  holds 
that  the  plaintiff  was  never  duly  elected 
state  printer,  having  never  received  a  ma- 
jority of  all  of  the  members  elected  to  each 
house;  that  his  resig^nation  was  a  mere  nulli- 
ty, because  be  bad  no  title  to  give  up,  and 
there  was  no  actual  vacancy  to  be  filled,  for 
he  was  occupying  the  office  every  moment  of 
the  day  and  night  of  December  12,  1894,  and 
thereafter  until  July  1,  1S95,  just  as  he  had 
been  ever  since  July  t,  1891.  He  held  two 
full  terms  as  a  de  facto  officer,  and  on  the 
expbratlon  of  the  last,  the  defendant  having 
a  certificate  of  election  in  due  form,  signed 
by  the  lieutenant  governor  and  the  speaker 
of  the  house  of  representatives,  as  officers  of 
the  Joint  session  actually  held  at  the  proper 
time,  the  secretary  of  state  was  Justifled  in 
recognizing  him  as  state  printer,  for  he  could 
not  decide  that  such  certificate  was  either 
void  or  voidable;  and  the  defendant,  having 
obtained  peaceable  possession  of  the  office, 
at  least  under  color  of  proper  authority.  Is 
entitled  to  hold  It  as  agslnst  one  having  no 
better  title  under  the  maxim,  "Potior  est  con- 
ditio defendentis." 

It  is  shown  that  0.  0.  Baker  was  duly 
elected  state  printer  in  1889,  and  there  Is  no 
definite  showing  that  he  abandoned  the  office, 
or  how  the  plaintiff  came  Into  possession  of 
It  Although  It  appears  that  Mr.  Snow  was 
actually  In  the  possession  of  the  office,  and 
recognized  as  state  printer  by  the  other  state 
officials,  yet,  in  his  view,  these  facts  alone 
are  Insufficient  to  show  that  Baker  had  vol- 
untarily abandoned  an  office  to  which,  under 
the  law,  he  was  entitled,  and  which  he  could 
have  recovered  unless  estopped  from  so  do- 
ing by  his  own  act  Was  Mr.  Hudson  elect- 
ed, then.  In  18957  The  view  of  the  CHIEF 
JUSTICE  Is  that  be  was  not  elected,  because 
he  failed  to  receive  the  votes  of  a  majority 
of  all  the  members  elected  to  the  senate,  as 
required  by  the  act  of  1879.  The  view  of 
Mr.  Justice  JOHNSTON  Is  that  he  was  elect- 
ed; that  the  Joint  convention  was  duly  held; 
that  he  received  a  majority  of  all  of  the  votes 
cast  in  tbat  joint  convention;  and  that  such 
vote  was  sufficient.  The  view  of  the  writer 
is  that  he  was  not  elected  because  no  Joint 
convention  was  held,  no  quorum  of  the  sen- 
ate having  attended.  What,  then,  must  be 
the  Judgment?  Thous;h  a  majority  of  the 
court  are  of  the  opinion  that  Mr.  Snow  was 
elected,  a  different  majority  are  of  the  opin- 


ion tbat  Mr.  Hudson  wajB  not  dected.  The 
CHIEF  JUSTICE  holds  that  Mr.  Snow  can- 
not recover  in  either  of  these  actions,  because 
he  has  failed  to  establish  his  own  title  to  tbe 
office.  Mr.  Justice  JOHNSTON  holds  tbat 
he  cannot  recover  becf.use  Mr.  Hudson  was 
duly  and  legally  elected  as  his  successor. 
The  writer  alone  is  of  the  opinion  that  the 
plaintiff  ought  to  recover;  that  he  has  shown 
a  valid  title  to  tht  office;  and  that  tbe  de- 
fendant has  no  tltlo  to  It  Judgment  will  be 
entered  In  favor  of  the  defendants  for  costs 
In  both  cases. 


In  re  CHIPGHASB. 

(Supreme  Ooort  of  Kanwaa.     Jan.  11,  1896.) 

Bmbbas  Cokpdb— BumoiBXCT  o*  BnuHir— III- 

OBNSC  TlX. 

1.  It  Is  not  necessary  that  the  return  to  the 
writ  of  habeas  corpus  shall  contain  a  denial  of 
the  averments  of  the  application  for  the  writ, 
nor  anytbing  more  than  is  prescribed  by  section 
668  of  the  Civil  Code;  and  where  a  return  is 
made  In  compliance  with  the  Code,  and  the  pe- 
titioner desires  to  controvert  the  return,  or  al- 
lege any  new  matter  showing  the  restraint  to 
be  illegal,  he  may  do  iio  by  an  appropriate  plead- 
ing, and  thereby  an  issue  as  to  the  facta  may  be 
raised. 

2.  Without  proof  of  the  privileges  enjoyed 
and  the  burdens  berne  by  a  telephone  company 
in  a  city  of  the  first  class,  or  of  the  expenditures, 
indebtedness,  and  necessities  of  the  city,  it  can- 
not lie  said,  as  a  mattei  of  law,  that  a  license 
tax  against  the  company  of  $12  per  annum  for 
each  business  'phone,  and  of  $10  per  annum  for 
each  residence  'phone,  used  by  the  company 
within  the  city,  is  excessive,  prohibitive,  or  op- 
pressive, 

(Syllabus  by  the  Court.) 

Application  by  H.  O.  Chipchase  for  writ 
of  habeas  corpus.    Petitioner  remanded. 

Bentley  &  Ferguson  and  Gleed,  Ware  & 
Gleed,  for  petitioner.  Geo.  W.  Adams  and 
John  W.  Adams,  for  respondent 

JOHNSTON,  J.  On  September  13,  1895, 
H.  G.  Chipchase,  the  manager  of  the  Mis- 
souri &  Kansas  Telephone  Company  at 
Wichita,  was  arrested  for  the  violation  of 
an  ordinance  of  the  city  of  Wichita  Impos- 
ing a  license  tax  on  telephones,  and  pre- 
scribing penalties  for  using  them  without 
complying  with  Its  requirements.  Tbe  first 
section  of  the  ordinance  provides  that  any 
company,  corporation,  or  person  engaged  In 
the  telephone  business  In  tbe  city  of  Wichita 
shall  pay  a  license  tax  of  |12  per  annum  up- 
on each  business  'phone,  and  a  tax  of  $10 
per  annum  for  each  residence  'phone,  used 
In  carrying  on  such  business,  and  making  it 
unlawful  to  carry  on  tbe  business  without 
having  obtained  from  the  city  clerk  a  license 
therefor.  The  second  section  provides  that,  if 
any  company,  corporation,  or  person  carries 
on  the  business  without  procuring  a  license, 
they  will  forfeit  the  sum  of  $25  for  each  day 
tbat  each  'phone  is  used  or  operated.  The 
third  section  makes  It  an  offense  to  carry  on 


Digitized  by 


Google 


Kan.) 


STATE  e.  LEWIS. 


265 


tbe  boaiiieM  wltbont  paying  tbe  tax  and 
procaring  a  license,  and  prorldes  that  any 
manaso',  agent,  aerrant,  or  employ^  of  a 
company,  corporation,  or  person  wbo  sball 
Tiolate  the  ordinance  shall,  npon  conviction, 
be  fined  in  any  sum  not  exceeding  $100.  The 
telephone  company  of  which  Chipchaae  was 
the  manager  was  engaged  in  the  telephone 
bnainess  In  Wichita,  and  it  U  alleged  that 
the  company  had  about  290  telephones  in 
use  within  the  corporate  limits  of  the  dty. 
The  company  refused  to  pay  the  license  tax 
or  otherwise  comply  with  the  provisions  of 
the  ordinance,  and,  npon  a  complaint  made, 
Chii>clia8e  was  arrested,  under  a  warrant 
issued  by  the  police  Judge  of  the  city  of 
Wichita.  Upon  the  application  of  Chip- 
chaae, tbe  writ  of  habeas  corpus  was  issued. 
In  the  return  of  the  city  marshal,  he  sets 
forth  the  fact  tliat  Chipchaae  Is  In  his  cus- 
tody by  virtue  Of  a  warrant  duly  issued  as 
aforesaid,  and  also  setting  out  a  copy  of  the 
city  ordinance  under  which  the  petitioner 
was  prosecuted.  Gliipchase  excepts  to  the 
sufficiency  of  the  return,  and  asks  to  be  dis- 
charged from  custody.  It  is  Insisted  by  the 
petitioner  that  the  ordinance  la  void— First, 
because  the  license  tax  is  unreasonable  and 
excessive;  second,  because  It  obstructs  and 
places  a  burden  upon  Interstate  commerce; 
third,  because  the  instruments  upon  which 
the  license  taxes  are  assessed  are  covered 
by  letters  patent 

In  the  application  for  the  writ  are  found 
allegationa  to  the  effect  that  tbe  license  tax 
imposed  is  grossly  excessive,  and  that,  as 
the  business  of  the  company  extends  beyond 
the  limits  of  the  state,  the  license  tax 
amounts  to  a  tax  on  interstate  commerce. 
Tlieae  and  other  averments  of  the  applica- 
tion, however,  are  not  admitted  In  tbe  re- 
turn to  the  writ,  and  they  were  denied  by 
counsel  for  respondent  at  the  hearing.  The 
questions  so  well  argued  by  counsel  are 
therefore  not  ripe  for  decision,  nor  do  any 
of  the  objections  made  afCord  grounds  for 
the  discharge  of  the  petitioner.  No  Issue 
was  Joined  nor  proof  offered  in  the  case. 
Tbe  averments  of  the  application  are  not  to 
be  taken  as  true  l>ecau8e  they  are  not  de- 
nied In  the  return.  The  return  is  not  treat- 
ed as  an  answer  to  the  application,  but  rath- 
er as  a  response  to  the  writ.  The  averments 
in  tbe  application  are  made  for  the  purpose 
of  obtaining  the  allowance  of  the  writ,  and 
it  is  not  necessary  that  they  should  be  an- 
swered or  denied  by  the  ofBLcer  In  his  return 
to  the  writ.  The  statute  prescribes  what 
the  return  sliall  state,  and  In  this  instance 
It  sets  forth  the  cause  of  restraint,  together 
with  a  written  copy  of  the  authority  under 
which  the  petitioner  Is  held,  and  appears  to 
comply  with  the  statutory  requirement 
Civ.  Code,  I  668.  If  the  petitioner  desires 
to  controvert  the  return  or  any  part  thereof, 
or  allege  any  new  matter  showing  the  re- 
straint to  be  illegal,  he  may  do  so  after  the 
return  is  made.    Civ.  Code,  {  668.     In  this 


way  an  issue  may  be  formed,  and,  ni>on  a 
bearing,  the  disputed  questions  of  fact  may 
be  settled.  As  the  ordinance  is  included  in 
the  return,  we  may  inquire  and  determine 
whether  npon  its  face  it  is  valid.  Bxpress 
authority  has  been  given  by  the  legislature 
to  levy  and  collect  license  taxes  upon  all 
caUlngs,  trades,  professions,  and  occupa- 
tions. Including  telephone  companies,  with- 
in the  limits  of  cities  of  the  first  class. 
Gen.  St  1888,  pars.  655,  804.  In  such  cases 
It  has  been  held  that  the  municipality  is  not 
limited  to  the  mere  exjtense  of  regulation, 
but  that  they  may  be  imposed  for  tbe  pur- 
pose of  obtaining  revenue  to  meet  tbe  gen- 
eral expenses  of  the  city.  Fretwell  v.  City 
of  Troy,  18  Kan.  271;  City  of  Newton  v. 
Atchison.  81  Kan.  151,  1  Pac.  288;  TuUoss 
V.  City  of  Sedan,  31  Kan.  166,  1  Pac.  286; 
City  of  Cherokee  v.  Fox,  84  Kan.  16,  7  Pac. 
625;  City  of  Wyandotte  v.  Corrlgan,  35  Kan. 
21,  10  Pac.  89;  City  of  Glrard  v.  Bissell,  45 
Kan.  66,  26  Pac.  282.  WhUe  the  tax  levied 
appears  to  be  very  large,  we  cannot  say  as 
a  matter  of  law  that  it  la  excessive,  nor  can 
we  without  proof  hold  that  It  Is  oppressive 
or  prohibitive.  In  Fretwell  v.  City  of  Troy, 
supra,  it  was  said  that  "the  mere  amount  of 
the  tax  does  not  prove  its  invalidity."  The 
city  cannot  impose  a  Ucensu  tax  beyond  the 
necessities  of  the  city,  nor  can  It  Impose  one 
so  excessive  as  to  prohibit  or  destroy  the 
occupation  or  business.  City  of  Lyons  v. 
Cooper,  38  Kan.  824,  18  Pac.  296.  Many 
things,  however,  eiiter  into  the  determina- 
tion of  what  constitutes  a  Just  and  reason- 
able license  tax,  but  as  to  the  conditions  ex- 
isting In  Wichita  we  are  not  advised.  There 
is  the  nature  of  the  franchise  or  privileges 
enjoyed  by  the  company  within  the  city,  the 
prices  which  they  charge  for  the  service 
given  by  it  to  its  patrons,  the  amount  of 
property  tax,  if  any,  paid  by  the  company, 
the  current  exi>enses  of  the  municipality, 
and  the  amount  of  Its  indebtedness.  With- 
out Information  upon  these  questions,  the 
court  cannot  determine  that  a  license  tax 
jot  |12  per  annum  upon  a  business  'phone 
and  $10  upon  a  residence  'phone  is  prohib- 
itive, excessive,  or  oppressive.  Habeas  cor- 
pus may  not  be  the  most  appropriate  pro- 
ceeding In  which  to  determine  the  questions 
presented  and  discussed  by  counsel,  but, 
before  we  can  decide  them  in  this  proceed- 
ing, an  issue  must  be  Joined,  and  the  facts 
must  be  either  established  by  proof  or 
agreed  upon  by  the  parties.  The  petitioner 
will  be  remanded.  All  the  Justices  concur- 
ring. 


STATE  V.  LBWIS. 

(Supreme  Ccart  of  Kansas.     Jan.  11,  1896.) 

Crtmisal  Law — Comtinuakcb— Absbnob  op  Wi'^ 

KB89  — IKSTBDOTIONS  —  DsPBtrDANT  AS  WiTHESS. 

1.  The  failure  to  obtain  the  testimony  of  an 
absent  witness,  however  material,  does  not  re- 
quire the  continuance  of  a  cause,  unless  the  pac- 
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■ty  asking  the  continuance  has  used  dne  dili- 
jrence  to  procnre  the  attendance  or  obt&in  the 
testimony  of  the  witness. 

2.  In  charging  the  jxiry,  it  Is  error  for  the 
-court  to  aasume  the  existence  of  an  important 
fact,  which  iii  not  conceded  or  established  by 
-uncontradicted  proof. 

3.  Where  a  defendant  in  a  criminal  prose- 
cution has  offered  himself  as  a  witness  m  his 
own  behalf,  he  may  be  cross-examined  to  the 
same  extent  as  any  other  witness,  and  he  may 
also  be  recalled  by  ike  state  for  further  cross- 
examination,  but  he  cannot  be  recalled  as  a 
witness  for  the  state,  and  compelled  to  testify 
in  its  favor. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Graham  coun- 
ty;   Charles  W.  Smith,  Judge. 

J.  A.  Lewis  -was  eourlcted  of  larceny,  and 
.appeals.    Reversed. 

G.  W.  Jones,  H.  J.  Harwl,  and  Z.  O.  Tritt, 
tor  appellant  F.  B.  Dawes,  Atty.  Gen.,  and 
F.  D.  Turck,  for  the  State. 

JOHNSTON,  3.  3.  A.  Lewis  appeals  from 
a  conviction  upon  a  charge  of  stealing  six 
hogs,  and  the  punishment  imposed  was  Im- 
prisonment In  the  penitentiary  for  a  term  of 
-two  years.  A  number  of  errors  are  assigned 
upon  rulings  made  at  the  trial,  but  some  of 
them  are  not  of  sutUcient  importance  to  re- 
quire notice  or  comment. 

The  refusal  of  a  continuance  because  of  an 
absent  witness  is  strongly  urged  as  a  ground 
of  reversal.  The  testimony  which  it  is  said 
the  witness  would  give  was  undoubtedly  ma- 
terial, but  we  are  not  convinced  that  sufficient 
diligence  to  obtain  it  was  shown.  For  several 
months  after  his  arrest,  and  liefore  the  trial, 
the  defendant  knew  that  the  witness  Intended 
to  remove  to  another  state,  to  which  her 
husband  had  preceded  her,  but  no  effort  was 
made  to  take  her  deposition.  He  states  that 
Che  had  promised  to  postpone  going  until 
-after  the  trial,  but  she  left  the  state  some 
time  before  the  trial,  and  the  defendant 
knew  that  she  went  away,  as  well  as  the 
place  to  which  she  went,  bat  no  steps  wer« 
taken  by  him  to  procure  her  testimony. 

Complaint  Is  also  made  of  the  production 
before  the  Jury  of  meat  found  by  the  sheriff, 
with  the  aid  of  a  search  warrant,  in  the  pos- 
-sesBion  of  the  defendant  There  was  tes- 
timony tending  to  show  that  the  hogs  al- 
leged to  have  been  stolen  were  driven  a  short 
distance  from  the  place  where  they  were 
kept,  when  some  of  them  were  killed  and 
loaded  Into  a  wagon,  and  that  those  in  search 
found  tracks  of  the  wagon  as  well  as  dropb 
of  blood  on  the  grass  and  the  ground.  The 
tracks  were  found  to  continue  until  they 
came  to  the  premises  of  the  defendant,  and 
near  his  granary  and  stable  blood  and  other 
traces  of  tbelr  presence  were  found.  The 
tracks  were  followed  beyond  the  defendant's 
place  for  a  distance  of  about  two  miles.  One 
witness  testified  that  on  that  day  he  was  at 
the  granary,  and  found  it  looked,  but  In  look- 
ing through  a  crack  he  discovered  a  pile  of 
meat  partly  covered  over  in  the  granary, 


and  that,  shortly  after  the  searching  party 
went  past  the  defendant's  place,  the  defend- 
ant and  another  loaded  the  meat  Into  a 
wagon  and  drove  away  with  it.  About  a 
month  after  the  commission  of  the  alleged 
offense,  a  search  warrant  was  procured  an- 
thorizing  a  search  of  the  defendant's  prem- 
ises, and  at  that  time  the  sheriff  found  some 
meat  which  was  produced  and  admitted  in 
evidence.  The  testimony  was  not  strong, 
nor  very  important;  but  In  view  of  the  other 
testimony  it  was  competent  to  give  to  the 
Jury  for  what  It  was  worth. 

Complaint  is  made  of  the  following  Instruc- 
tion: "Evidence  has  been  offered  for  the  pur- 
pose of  showing  that  meat  was  seen,  on  the 
morning  after  the  loss  of  the  bogs,  as  claim- 
ed, at  the  place  of  the  defendant,  J.  A. 
Lewis,  and  that  the  same  was  soon  there- 
after removed  therefrom,  and  after  Joseph 
Blahurin  and  others  are  claimed  to  have  been 
there.  This  evidence  you  may  take  into  con- 
sideration for  the  ptirpose  of  determining 
whether  or  not  the  pork  so  seen  was  prob- 
ably a  part  of  the  hogs  claimed  to  have 
been  lost  from  the  premises  of  the  witness 
Manurin,  as  charged."  There  was  no  tes- 
timony to  show  that  the  meat  alleged  to  have 
been  seen  In  the  granary  of  the  defendant 
was  pork,  and  the  only  witness  who  testi- 
fied that  be  saw  the  meat  In  the  granary  was 
unable  to  state,  from  the  view  he  had,  wheth- 
er It  was  beef,  pork,  or  mutton.  By  this  in- 
struction the  court,  against  the  evidence  of 
the  defendant,  assumes  that  meat  was  ac- 
tually seen  in  the  granary,  and  the  error  is 
emphasized  by  the  assumption  that  that 
which  was  seen  was  pork.  The  testimony 
referred  to  was  the  most  Important  offered 
in  behalf  of  the  prosecution,  and  the  unwar- 
ranted assumption  by  the  court  may  haVe 
had  great  influence  with  the  Jury  In  deter- 
mining that  the  defendant  was  guilty.  At 
any  rate,  we  are  unable  to  say  that  no  prej- 
udice resulted  from  the  error. 

There  Is  also  cause  to  complain  of  the 
ruling  of  the  court  In  compelling  Lewis  to 
take  the  witness  stand  and  testify  in  behalf 
of  the  state.  He  had  previously  testified  in 
his  own  behalf,  and  it  is  contended  that  the 
matter  on  which  he  was  recalled  was  only  a 
continuation  of  the  evidence  given  by  him 
when  he  first  took  the  witness  stand.  The 
state  was  entitled  to  recall  him  for  the  pui^ 
pose  of  a  further  cross-examination,  but  the 
record  does  not  show  this  to  have  been  the 
purpose.  The  statement  Is  that  he  was  re- 
called In  behalf  of  the  state  in  rebuttal,  and 
examined  in  chief  by  the  attorney  represent- 
ing the  state.  The  examination  appears  to 
have  been  extended,  too,  beyond  what  would 
havl  been  a  legitimate  cross-examination,  if 
he  had  been  called  for  that  purixwe. 

Objections  were  made  to  other  rulings,  but 
none  of  them  are  deemed  to  be  materiaL 
For  the  errors  pointed  out  the  Judgment  must 
be  reversed,  and  the  cause  -remanded  for  a 
new  trial.    All  the  Justices  cttpcnrrlng. 
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In  re  SHARP. 
(Supreme  Court  of  Kansas.     Jan.  11,  1896.) 

Eirror  to  and  appeal  from  court  of  amwala. 

Application  by  \.  A.  Sharp  for  discharge  of 
habeas  corpus.  Petitioner  discharged,  and  the 
•tate  biinga  errtx  and  appeata.    Dismissed. 

P.  B.  Dawes,  Atty.  Gen„  and  P.  Dumont 
SmitlL  for  the  State.  W.  H.  Vernon,  and  G. 
Polk  CllDe,  for  petitjoner. 

PKB  CtJRIAH.  This  Is  an  attempt  to  re- 
Tiew  an  order  of  Hob.  lilrick  C.  Oole,  judge  of 
the  conrt  of  araeala  of  the  Western  dirision  of 
the  Sonthem  *  department,  discharging  A.  A. 
Sharp  from  the  custody  of  the  sheriff  of  Pawnee 
«oiuity  nnder  habeas  corpus  proceedings.  A  pe- 
tition in  error,  with  a  transoript  of  the  proceed- 
ings certified  by  the  clerk  of  the  conrt  of  ap- 
peals, and  also  notices  of  appeal  as  in  a  crim- 
inal case,  are  attached  to  the  record.  On  an 
examination  of  the  journal  entry  discharging 
the  petitioner,  we  find  that  he  waired  the  ques- 
tion of  probable  eaose,  and  also  that  it  was  ad- 
mitted that  copies  of  two  informations,  two 
complaints,  and  two  warrants  attached  to  the 
petition  for  the  writ  were  true  copies  of  the 
originals,  but  it  further  appears  that  the  testi- 
mony of  one  witness  was  offered  at  the  hearing. 
The  informations  attached  to  the  petition  ap- 
pear to  be,  in  form,  eight  separate  informations, 
althoagh  they  are  numbered  from  first  to  sev- 
enth coont^.  There  is  no  bill  of  exceptions,  nor 
case  made  In  the  record  before  ns,  and  as  evi- 
dence was  in  fact  introduced,  and  the  record 
fails  to  show  the  grounds  of  the  discharge,  there 
Is  nothing  wp  can  act  on.  We  intimate  no 
opinion  as  to  whether  an  appeal  lies  in  any  ha- 
beas corpuEi  case  from  the  court  of  appeals,  a 
judge  thereof,  or  from  any  other  court  or  judge, 
Id  uiis  conrt,  nor  whether  the  action  in  this 
case,  if  appealable  at  all,  should  come  here  by 
petition  in  error,  or  appeal,  as  in  criminal  cases. 
The  case  is  dismissed  because  of  the  want  of  a 
record  eliaUenging  our  attention. 


OITT  OP  LYONS  t.  WEHAMAN. 
(Supreme  Gout  ot  Kansas.     Jan.  11,  1896.) 
ViOLATioit  or  Ci«T  OnntVASiOB— Appbal  bt  Citt. 
In   a   dty  proeecntion.  appealed  to  the 
district  court,  where  the  defendant  is  dischar- 
jed,  an  appeal  does  not  lie  in  behalf  of  the  city 
or  in  the  name  of  the  state. 
(Syllabns  by  the  Court.) 

Appeal  from  district  court.  Bice  county; 
Ansel  B.  Clark.  Judge. 

A.  E.  WeQman  was  discharged  on  a  com- 
plaint for  dronkennees,  and  the  city  ap- 
peals.   DUmissed. 

J.  W.  Brlnck«boff,  for  appellant  O.  F. 
ndey  and  Samnel  Jonei^  for  appellee. 

MABTIN,  C.  3.  Tbe  defendant,  a  reirident 
ot  Tap^ia.,  Kan.,  was  In  the  city  of  Lyons 
November  4,  1884,  and  for  two  or  three  days 
thereafter,  when  he  returned  to  T(^>eka. 
About  two  weeks  afterwards  a  subpcena,  in  a 
criminal  case  pradlng  before  a  justice  of  tbe 
peace  at  Lyons,  was  served  upon  him  at 
TopekR  and  in  obedience  thereto  be  went  to 
Lyons  to  testify  as  a  witness.  Soon  after 
fate  arrival  there  be  was  arrested  on  a  war- 
rant from  tbe  police  judge  charging  him 
witii  being  drunk  In  a  street  of  the  city  of 


Lyons  on  November  4,  1894,  such  being  an 
offense  nnder  an  oitUnance  of  the  city.  The 
complaint  was  filed  and  the  warrant  Issued 
while  the  defendant  was  in  the  city  as  a 
witness  in  said  criminal  case.  Be  was  found 
guiUy,  and  was  fined  In  the  police  court,  but 
be  appealed  to  the  district  coturt,  where  bis 
plea  to  the  jurisdiction  was  sustained,  and. 
he  was  discharged,  the  court  holding  that  he 
was  privileged  from  arrest  on  said  cttarge- 
while  in  attendance  as  a  witness  in  the  crim- 
inal case  In  obedience  to  subpoena.  The  city 
excepted  to  the  ruling  of  the  court,  and 
tliereupon  the  city  attorn^  stated  to  tbe 
court  that  "the  state  would  reserve  the  ques- 
tion," and  the  case  is  now  here  for  diaposi- 
tlon  by  this  court  A  motion  is  made  to  dis- 
miss the  appeal  for  want  of  jurisdiction. 
Drunkenness  in  a  street  or  highway  is  a  pub- 
Uc  offense  (Cien.  St  1S89,  par.  2519),  and 
when  prosecuted  in  the  police  court  of  the 
city  tbe  proceeding  Is  in  Us  nature  criminal; 
but  even  the  right  of  the  state  to  appeal  in 
criminal  cases  Is  quite  limited,  as  was  ob- 
served In  City  of  Salina  v.  Walt  (just  decid- 
ed) 41  Pac.  677.  See,  also.  State  v.  Crosby, 
17  Kan.  396,  401.  In  Junction  City "  v. 
Keeffe,  40  Kan.  275,  19  Pac.  735.  a  declsiMi 
at  tlie  commission,  it  appears  to  have  been 
assumed  that  the  city  was  identical  with  tbe 
state  in  such  prosecuticms,  and  tbe  court 
seems  to  uave  overlooked  the  distinction. 
We  bave  no  dispositlMi  to  question  the  au- 
thority of  that  case  as  applied  to  ptosecu- 
tlons  Instituted  and  carried  on  by  tbe  state, 
but  to  say  that  without  any  statutory  provi- 
sion authorizing  the  city  to  appeal,  it  may  do 
so  in  tbe  name  of  the  state,  under  sections 
283,  288,  of  the  Criminal  Code,  is  much  in 
the  nature  of  judicial  legislation.  An  appeal 
may  be  taken  by  a  defendant  In  a  criminal 
case  "from  any  judgment  against  him." 
Cr.  Code,  g  281.  But  the  state  has  a  right  of 
appeal  only  under  section  283  of  the  Criminal 
Code,  and  no  legislative  provision  whatever 
Is  made  for  an  appeal  by  a  dty  In  any  prose- 
cution under  its  ordinances.  The  motion  to 
dismiss  must  be  sustained.  All  tbe  justices 
ooBcntring. 


STATE  V.  ABNOLD. 
(Supreme  Court  of  Kansas.     Jan.  11,  1896.) 
Criiunal  Law— AppsAi/^DseMBNT  voa  Costs. 
No  appeal  lies  from  an  order  of  the  dis- 
trict court,  nuide  in  a  proceeding  to  prevent  the 
commission  of  an  offense  under  article  2  of  the 
Ciode   of    Criminal    Procedure,    adjudging   the 
costs  of  the  proceeding  against  the  defendant 
(Syllabus  by  the  Court) 
Appeal   from   district   cawrt,    EIHs   county; 
I.iee  Monroe,  Judge. 

B.  0.  Arnold  appeals  from  an  order  requir- 
ing him  to  pay  the  costs  In  a  proceeding 
against  him  to  keep  the  peace.     Dismissed. 

Ohas.  A.  Hiller,  f«w  appellant  P.  B. 
Dawea,  Atty.  Oen.,  M.  H.  Muln^,  and  Wm. 
L.  Aaron,  for  the  State. 
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AliLBN,  J.  B.  C.  Arnold  gare  bond  for  his 
appearance  at  the  dlBtrict  court  of  Mils  coun- 
t7,  and  In  the  meantime  to  keep  the  peace. 
He  appeared  as  required  by  the  terms  of  his 
bond,  and  the  court  thereupon  entered  an 
order  discharging  him,  and  requiring  him  to 
pay  the  costs  ol  the  proceeding,  taxed  at 
^.60.  From  this  order  he  seeks  to  appeaL 
The  papers  were  first  filed  In  the  court  of 
appeals,  Western  dlTision  of  the  Northern 
department,  and  were  afterwards  certified 
to  this  court  The  state  challenges  the  right 
of  the  defendant  to  appeal  In  Mitchell's 
Case,  39  Kan.  762, 19  Pac.  1,  it  was  held  that 
the  payment  of  costs  in  a  proceeding  of  this 
kind  could  not  be  enforced  by  imprisonment 
of  the  defendant.  In  Re  Boyd,  84  Kan.  570, 
9  Pac.  240,  it  was  held  that  a  Judgment  for 
costs  in  a  criminal  case  is  no  part  of  the  pun- 
ishment of  the  offense.  This  proceeding  was 
not  a  criminal  prosecution  for  the  purpose  of 
punishing  the  defendant  for  the  commission 
of  a  crime,  but  was  a  proceeding  to  prevent 
the  commission  of  an  offense,  under  article  2 
of  the  Code  of  Criminal  Procedure.  The  ex- 
tent of  the  Judgment  which  the  court  could 
render  against  the  defendant  was  to  require 
him  to  give  a  new  recognizance,  and  to  pay 
the  costs  of  the  proceeding.  The  Judgment 
In  this  case  is  for  costs  only,  which  amount 
to  but  a  trifiing  sum.  But  whether  much  or 
little,  this  is  not  such  a  Judgment  as  a  de- 
fendant may  appeal  from,  under  section  281 
of  the  Code  of  Criminal  Procedure.  That  sec- 
tion has  reference  only  to  Judgments  Inflict- 
ing some  punishment  on  the  defendant.  No 
appeal  lies  either  to  the  court  of  appeals  or  to 
this  court,  and  the  case  is  dismissed.  All 
the  Justices  concurring. 


DYKES,  Sherltr,  et  al.  t.  LOOKWOOD 
MORTG.  CO. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  17,  1896.) 

Taxatiom  — Pl^oiko  Additiohai.  Propsbtt  on 

Roll — Notiob — Jddombmt— Situs 

FOB  Taxation. 

1.  The  notice  required  by  paragraph  6918, 
Gen.  St.  1889,  la  jurigdlctlonal  in  its  nature,  and 
the  county  clerk  or  board  of  county  commission- 
ers have  no  authority  under  such  section  either 
to  add  to  the  valuation  of  property  listed  for 
taxation  or  place  additional  property  upon  the 
tax  roll  for  taxation  without  giring  the  notice 
required  by  said  paragraph. 

2.  Under  onr  statutes  a  Judgment  has  no 
situs  for  the  purpose  of  taxation  distinct  and 
apart  from  the  domicile  of  the  owner, 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Stafford  county; 
Ansel  R.  Clark,  Judge. 

Action  by  the  Lockwood  Mortgage  Com- 
pany against  B.  T.  Dykes,  sheriff  of  Stafford 
county,  and  others.  Demurrer  by  defend- 
ants oTermled,  and  they  bring  error.  Affirm- 
ed. 


O.  C.  Jennings  and  O.  L.  Oarrigues,  for 
plaintiffs  in  error.  Moseley  &  Dixon,  for  de- 
fendant in  etror. 

COLE,  J.  On  February  20,  1898,  Hannah 
Li.  Whiteside  obtained  a  personal  Judgment 
in  the  district  court  of  Stafford  county  against 
Mary  and  Frederick  Schuls  In  the  sum  of 
$327,  and  in  the  same  action  and  at  the  same 
time  also  obtained  a  decree  of  foreclosure  di- 
recting a  sale  of  certain  real  estate  situated 
In  the  city  of  St.  John,  Staff(»d  county,  Kan. 
On  September  25,  1893,  said  teal  estate  was 
sold  at  sheriff's  sale  pursnant  to  said  decree, 
and  Hannah  L.  WUteside  became  the  pur- 
chaser of  the  same,  holding  the  same  until 
some  time  In  1894,  when,  t<x  a  valuable  con- 
sideration, she  conveyed  the  said  real  estate 
to  the  Lockwood  Mortgage  Company,  who  at 
the  time  ct  the  commencement  of  this  action 
were  the  legal  owners  thereof.  On  the  3d  of 
August  the  board  of  county  commissioners 
of  Stafford  county  made  an  order,  and  caused 
the  same  to  be  entered  of  record  on  tbelr 
Journal  in  the  office  of  the  county  clerk  of 
said  county,  which  order  directed  the  clerk 
of  the  district  court  to  list  all  Judgments 
shown  by  the  records  of  his  office,  and  certi- 
fy the  same  to  the  county  derk,  and  directed 
the  county  clerk  to  place  said  list  of  Judg- 
ments on  the  1893  tax  rolls,  to  be  taxed  as 
other  personal  property  of  that  year.  In 
October  of  1893  the  said  board  made  a  fur- 
ther order  to  the  effect  that  whoever  filed 
an  affidavit  with  the  county  clerk  that  the 
Judgments  in  their  favor  were  of  no  personal 
value  should  be  exempt  from  having  such 
Judgment  placed  upon  the  tax  roll.  Some 
time  between  the  making  of  the  first  and  sec- 
ond orders  the  clerk  of  the  district  court  of 
Stafford  county  furnished  the  required  list 
to  the  county  clerk,  and  upon  such  list  was 
the  Judgment  of  Hannah  L.  Whiteside,  above 
referred  to.  Said  Judgment  was  not  en- 
tered upon  the  personal  property  tax  tk^Is 
of  any  township,  city,  or  school  district  of  - 
said  county,  but  was  entered  upon  the  real- 
estate  tax  rolls  of  said  county,  and  there  was 
levied  and  assessed  against  said  Judgment 
a  tax  in  the  sum  of  $7.96.  In  March,  1894. 
the  county  treasurer  of  Stafford  county  issued 
to  the  sheriff  a  personal  property  warrant  for 
the  amount  above  specified,  being  the  unpaid 
taxes  on  such  Judgment  as  shown  on  the 
tax  roll,  and  the  sheriff  returned  said  tax 
warrant  unsatisfied,  and  the  tax  warrant, 
with  the  indorsements  thereof,  was  filed  with 
the  clerk  of  the  district  court  on  May  23, 
1894,  and  by  that  officer  entered  upon  the 
Judgment  docket  of  said  court  against  Han- 
nah L.  Whiteside  in  the  sum  of  $7.96.  On 
December  20,  1894,  the  clerk  of  the  district 
court  of  Stafford  county  issued  to  the  sheriff 
of  said  county  a  real-estate  tax  warrant  com- 
manding said  sheriff  to  make  said  sum  of 
$7.96  out  of  the  lands  and  tenements  of  Han- 
nah L.  Whiteside,  and  under  such  warrant 
the  sheriff  advertised  the  rw^  estate  above 
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referred  to  for  nle.  Prior  to  fbe  tsBoance 
«f  tbe  real-estate  tax  trarrant,  d^endant  In 
error  had  irarcbaaed  said  real  estate  from 
fr^mimh  L.  Wbltecdde  wlthont  any  personal 
knowledge  of  any  lien  or  claim  of  tbe  board 
of  county  commissioners  of  Stafford  county. 
Daring  an  tbe  times  above  mentioned  Han- 
nab  Li.  Wblteslde  was  a  nonresident  of  tbe 
state  of  Tfunrnm,  and  bad  no  business  located 
within  said  state.  No  assessor  of  Stafford 
county  assessed  or  attempted  to  assess  the 
Judgment  in  her  ftiTor,  and  no  notice  was  ei- 
tha  given  or  attempted  to  be  given  by  tbe 
county  clerk  or  tbe  board  of  county  commis- 
sloneis  of  Stafford  county  to  Hannah  L. 
Wblteslde  or  defendant  In  error  <rf  the  listing 
or  assessment  <rf  said  Judgment,  nor  bad  ei- 
ther of  said  parties  any  notice  of  either  of  tbe 
orders  made  by  tbe  board  of  county  commis- 
sioners until  after  the  real  estate  bad  been 
advertised  for  sale,  and  no  attempt  was  made 
either  toy  tbe  county  derk  or  board  of  coun- 
ty cwnmissloners  of  Stafford  county  to  give 
any  notice  to  such  parties  of  either  of  said 
orders.  This  action  was  commenced  by  the 
defendant  In  error  In  the  district  court  of 
Stafford  comity  for  the  purpose  of  enjoining 
tlie  sale  of  said  lands,  and  on  January  23d 
the  probate  Judge  of  Stafford  county,  in  the 
absence  of  the  Honorable  Ansel  R.  Clark, 
Judge'  of  tbe  district  court,  granted  a  tem- 
porary restraining  order.  Tbe  petition  filed 
in  this  case  recited  the  facts  as  above  set 
forth,  and  plaintiffs  In  error  filed  their  demui^ 
rer  to  tbe  same  upon  tbe  following  grounds, 
to  wit:  First,  that  tbe  petition  did  not  state 
Cacts  sufBdent  to  constitute  a  cause  of  action; 
second,  that  several  causes  of  action  were 
lmi»<operly  Joined;  and,  third,  that  there  was 
a  defect  of  parties  defendant  The  demurrer 
was  overruled,  and,  plaintiffs  In  error  nof  de- 
siring to  further  plead,  tbe  district  court 
granted  a  permanent  injunction,  from  which 
ruling  and  Judgment  of  the  court  tbe  plaintiffs 
in  error  bring  tbe  cause  here  for  review,  the 
Judge  of  said  court  having  certified  that  this 
Is  one  of  the  excepted  cases  referred  to  In 
chapter  246  of  the  Laws  of  1889,  as  It  In- 
V4dved  the  tax  and  revenue  laws  of  the  state 
ot  Kansas. 

Several  Important  Questions  are  presented 
in  this  case,  tbe  most  important  of  which, 
as  is  conceded  by  both  plaintiffs  and  defend- 
ant. Is  the  right  of  the  state  or  county  to  levy 
a  tax  upon  a  Judgment  rendered  in  this  state 
and  belonging  to  a  nonresident  We  shall 
endeavor  to  answer  each  of  the  questions 
presented. 

Tbe  defendant  in  error  contends,  first,  that, 
as  tbe  assessment  of  this  Judgment  was  not 
placed  npon  tbe  personal  property  tax  roll 
of  any  dty,  school  district  or  township  of 
Stafford  county,  the  tax  was  therefore  void. 
Our  opinion  is  that  in  this  regard  tbe  conten- 
tion of  defendant  in  error  is  not  correct,  and 
that  in  snch  a  case  tbe  tax  would  be  at  most 
only  voidable;  and,  before  an  injunction 
could  be  allowed  to  restrain  the  collection 


thereof  for  that  reason,  there  must  be  a  ten- 
der made  upon  some  reasonable  valuation  of 
the  property  attempted  to  be  taxed.  Com- 
missioners of  Leavenworth  Co.  v.  Lang,  8 
Kan.  284;  City  of  Lawrence  v.  KUlam,  11 
Kan.  609.  The  defendant  in  error  further 
contends  that  where  no  assessment  has  been 
made  by  the  assessor  of  any  dty  or  township 
of  any  personal  property  within  a  given  coun- 
ty, and  the  county  derk  or  board  of  county 
commiasloners  of  said  county  proceed  under 
paragraph  6918,  Gen.  St.  1889,  as  was  done 
In  this  case,  to  place  tbe  omitted  personal 
property  upon  the  tax  roll,  tbe  first  step  nec- 
essary to  be  taken  In  order  to  make  a  tax 
levy  upon  such  property  valid  must  be  the  giv- 
ing of  the  notice  required  by  said  paragraph. 
Such  paragraph,  so  far  as  it  is  b^re  applica- 
ble, reads  as  follows:  "The  county  clerk, 
or  board  of  county  commissioners  If  he  or 
they  shall  have  reason  to  believe  that  •  »  * 
the  assessor  has  not  returned  tbe  full  amount 
required  to  be  listed  In  bis  dty  or  township. 
or  has  omitted  any  personal  property  moneys, 
credits,  •  •  *  which  are  by  law  subject 
to  taxation,  shall  proceed  at  any  time  before 
the  final  settlement  with  tiie  county  treas- 
urer to  correct  tbe  returns  of  the  assessor, 
and  to  charge  such  t>er8on,  company  or  cor- 
poration on  tbe  tax  roll  with  the  proper 
amount  of  taxes;  to  enable  him  to  do  which, 
he  Is  hereby  authorized  and  empowered  to 
issue  compulsory  process,  and  require  tbe 
attendance  of  any  person  or  persons  whom 
he  may  suppose  to  have  a  knowledge  of  the 
value  of  such  articles  of  personal  property, 
moneys,  credits,  •  •  »  and  examine  such 
person  or  persons  on  oath  or  affirmation  in 
relation  to  the  statement  or  returns.  And 
It  shall  be  the  duty  of  the  said  clerk,  in  all 
such  cases  to  give  at  least  6  days'  notice  to 
such  person,  company  or  corporation  by  tbe 
sheriff  leaving  a  copy  of  the  notice  with  the 
person.  If  he  resides  In  tbe  county;  and  If 
the  person  does  not  reside  In  tbe  county,  then 
by  putting  a  copy  of  said  notice  In  the  P. 
O.,  properly  directed  to  said  person,  and  If 
a  company  or  corporation,  by  leaving  a  copy 
of  the  notice  at  the  nearest  and  usual  place 
of  business  of  said  company  or  corporation 
before  entering  the  said  Increased  valuation 
on  the  tax  roll,  that  the  said  person,  com- 
pany or  corporation  may  have  an  opportunity 
of  showing  that  the  statement  or  return  to 
tbe  assessor  was  correct."  In  the  case  of 
Coal  Co.  V.  Bmlen,  44  Kan.  117,  24  Pac.  340, 
In  referring  to  this  section  (Gen.  St.  1889,  c. 
107,  i  70,  par.  6918),  the  court  says:  "To  en- 
able the  county  clerk  or  board  of  county  com- 
missioners to  successfully  correct  such  re- 
turns, the  county  clerk  is  authorized  to  is- 
sue compulsory  process,  and  bring  before  him 
any  persons  who  he  may  suppose  have  anv 
knowledge  upon  tbe  subject;  *  •  *  but 
before  tbe  county  clerk  or  board  of  county 
commissioners  shall  proceed  to  correct  any 
return  of  tbe  assessors  they  must  give  tbe 
property   owners   five   days'    notice,    to    be 
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8ery«d  as  required  bp  sectian  70."  Tba  no- 
tice prescribed  In  the  paragrapb  above  Quot- 
ed Is  therefore  Jurlsdlctloiial  In  Its  character, 
and,  in  order  for  the  board  of  countjr  com- 
missioners or  the  county  clerk  to  enter  upon 
the  assessment  rolls  personal  property  which 
has  been  omitted  by  the  assessor,  whether 
such  omission  be  Intentional  or  by  mistake, 
and  assess  a  legal  tax  thereon,  there  mnst 
first  be  served  In  the  manner  prescribed  by 
the  statute  the  five-days  notice  therein  re- 
ferred to. 

Two  oth»  questions  presented  may  be  con- 
sidered together.  It  is  contended  upon  the 
part  of  the  defendant  in  error  that  no  valid 
levy  was  made  upon  the  land  in  question, 
and  upon  the  part  of  the  plalntlCEs  in  error 
it  is  contended  that  the  defendant  in  error 
is  in  no  position  to  challenge  the  tax  in 
question,  for  the  reason  that  this  proceeding 
is  a  collateral  attack  upon  the  Judgment  of 
a  competent  court.  Neither  position  is  cor- 
rect The  statute  provides  what  may  be 
termed  a  special  proceeding,  which  is  sum- 
mary in  its  nature,  for  the  pariMse  of  col- 
lecting the  revenues  needed  for  conducting 
the  business  of  the  different  political  divi- 
sions of  the  state,  and  providing  for  the  pro- 
tection of  her  citiaens;  and,  if  the  provisions 
of  the  statute  are  fulfilled  by  the  proper  au- 
thorities, that  is  all  that  is  necessary.  Be- 
sides, in  this  case.  If  the  tax  was  a  valid  one, 
defendant  in  error  took  the  land  with  con- 
structive notice  of  the  tax  lien.  For  the 
same  reason,  vie.  tliat  the  proceeding  is  a 
summary  one,  special  in  its  nature,  the  rec- 
ord made  in  the  office  of  the  clerk  of  the 
district  court  upon  the  Judgment  docket  does 
not  rise  to  the  dignity  of  a  Judgment  ren- 
dered by  the  court  which  has  had  all  the 
parties  properly  before  it.  And  in  a  case  like 
this  one,  where  no  attempt  has  been  made 
to  serve  the  notice  required  by  statute,  the 
proceeding  would  be  void,  and  subject  to  col- 
lateral attack.     McNeill  v.  Edie,  24  Kan.  108. 

We  come  now  to  the  most  important  ques- 
tion in  this  case,  which  is  one  that  has  been 
the  subject  of  litigation  for  many  years  in 
this  country.  The  writer  of  this  opinion  has 
approached  its  decision  with  considerable  re- 
luctance, and  yet  with  a  clear  personal  view 
as  to  the  law  as  established  by  the  great 
weight  of  authority.  The  taxing  power  of 
the  state  is  one  which  should  be  zealously 
guarded  within  a  reasonable  construction  of 
the  constitutional  and  statutory  provisions 
affecting  the  same.  Our  statute  provides 
that  "all  property  in  this  'state  •  •  • 
shall  be  subject  to  taxation."  Qen.  St.  1888, 
par.  6846.  "The  term  "personal  property' 
shall  include  every  tangible  thing  which  is 
the  subject  of  ownership;  •  •  •  also  all 
tax  sale  certificates.  Judgments,  notes,  bonds, 
and  mortgages  and  evidences  of  debt  secured 
by  lien  on  real  estate."  Id.  par.  6847.  The 
decision  of  this  whole  question  of  course  de- 
pends upon  the  answer  to  the  question,  where 
is  the  situs  of  a  Judgment  rendered  in  a  court 


of  this  state  in  faver  of  a  aonreBldent?  A 
Judgment  is  a  property  of  aa  IntaBgible  char- 
acter, and  can  hardly  be  said  to  have  any  ac- 
tual situs  anywhere.  It  cannot  be  seized  tty 
any  kind  of  process,  and  whatever  situs  It 
has  must  be  fixed  either  by  the  residence  of 
the  owner  thereof,  or  by  a  location  given  to 
it  from  the  place  of  Its  rendition  or  the  char- 
acter of  the  Judgment  tendered.  It  is  con- 
tended on  the  part  of  the  plaintiffs  in  error 
that  the  situs  of  the  Judgment  in  question  is 
fixed  in  StafCord  county  because  tlie  same 
was  there  rendered  and  appears  of  record, 
and  also  because  It  Is  a  lien  upon  real  estate 
situate  in  that  county.  Under  our  statutes, 
after  the  rendition  of  a  Judgment,  a  tran- 
script tboreof  may  be  taken  trom  the  office 
of  the  clerk  of  the  district  court  of  the  coon- 
ty  in  which  it  is  rendered,  and  filed  in  the 
district  clerk's  office  in  any  other  county  or 
counties  of  the  state,  having  from  the  time  of 
such  filing  the  same  force  and  effect  as  It 
possessed  in  the  county  where  such  Judg- 
ment was  rendered.  As  personal  property 
must  be  taxed  either  at  the  place  of  residence 
of  the  owner  or  the  place  of  Its  situs  if  the 
same  is  separate  and  apart  from  the  residence 
of  the  owner,  the  question  would  them  arlae 
in  which  county  the  situs  of  a  Judgment  was 
where  cme  or  more  transcripts  had  beai  filed 
in  one  or  more  counties  of  the  state,  ahd  tlie 
owner  of  such  Judgment  was  a  nonresident 
of  the  Mate.  In  that  case  the  Judgmait 
would  have  as  much  of  an  abiding  place  In  a 
county  in  wtiich  a  transcript  was  filed  as  in 
the  county  In  which  It  was  originally  render- 
ed. There  mnst  be  some  reason,  then,  stran- 
ger than  that  a  Judgment  was  rendered  In  a 
certain  county,  to  tax  the  same  when  it  is  the 
property  of  a  nonresident,  because  the  situs 
must  be  definitely  determined  and  fixed  at  the 
point  of  taxation  In  order  to  give  the  jiroper 
ofiEIclals  jcontrol  over  the  same  for  that  pur- 
pose. Is  the  power  to  tax  a  Judgment  gain- 
ed by  reason  of  the  fact  that  it  is  rendered 
upon  the  foreclosure  of  a  mortgage  apon 
lands  within  any  given  county?  We  are  of 
the  opinion  that  It  is  not.  In  this  state  a 
mortgage  of  real  property  Is  in  no  sense  a  con- 
veyance of  any  interest  In  land,  but  is  mere- 
ly a  security;  and  reducing  the  debt  secured 
by  mortgage  to  Judgment  does  not  alter  that 
condition,  which  remains  the  same  until  sale 
and  oonfirmation  under  the  decree  of  the 
court.  There  is,  therefore,  no  toterest  in 
lands  reached  by  taxing  such  a  Judgment 
Besides,  the  mortgage  securing  a  single  debt 
is  frequently  given  upon  real  estate  situated 
In  several  counties,  and  the  action  to  fore- 
close the  same  may  lie  brought  and  Judgment 
obtained  in  any  one  of  the  counties  In  which 
the  land  described  in  the  mortgage  Is  situ- 
ated. Such  l>elng  the  case.  If  the  power  to 
tax  was  gained  by  reason  of  the  fact  that  Uie 
Judgment  was  a  lien  upon  the  real  estate  de- 
scribed in  the  mortgage,  Uie  qnestion  would 
naturally  arise.  In  which  county  would  a 
Judgment   rendered   vipaa   foreelosure   of   a 
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mortgage  upon  lands  in  sereral  distinct  coun- 
ties be  taxable?  If  the  reaaon  la  a  sound 
one,  then  sucb  a  Judgment  would  be  liable 
for  taxation  In  either  or  all  of  the  counties 
where  the  lien  was  created  thereby,  and  that 
would  be  contrary  to  all  the  true  doctrines  of 
taxation.  The  supreme  conrt  of  this  state 
has  never  passed  upon  this  question,  and  we 
are  relegated  to  the  decisions  of  courts  of  last 
reeort  in  other  states  and  text  writers  upon 
the  subject  to  determine  what  is  the  correct 
doctiiive.  One  of  the  principal  cases  bearing 
upon  this  point  is.  Case  of  the  State  Tax  on 
Foreign-Held  Bonds,  reported  In  15  Wall.,  at 
page  300,  and  cited  In  nearly  all  the  subse- 
quent authorities  on  this  subject.  The  opin- 
ion In  that  case  was  delivered  by  Field,  J., 
and  is  exhaustive  in  its  citations  and  reason- 
ing. In  that  case,  after  referring  to  the  law 
of  Pennsylvania,  which,  like  our  own  state, 
prescribes  that  a  mortgage,  though  in  form 
a  conveyance.  Is  merely  a  security  for  the 
debt,  the  court  say:  "Such  being  the  char- 
acter of  a  mortgage  in  Pennsylvania,  It  can- 
not be  said,  as  was  Justly  observed  by  coun- 
sel, that  the  nonresident  bolder  and  owner  of 
a  bond  secured  by  mortgage  in  that  state 
owns  any  real  estate  there.  A  mortgage  be- 
ing there  a  mere  chose  in  action,  it  only  con- 
fers upon  the  holder,  or  the  party  for  whose 
benefit  the  mc^tgage  Is  given,  a  right  to  pro- 
ceed against  the  property  mortgaged,  upon  a 
given  contingency,  to  enforce  by  its  sale  the 
payment  of  bis  demand.  This  right  -has  no 
locality  independent  of  the  party  in  whom  it 
resides.  It  may  undoubtedly  be  taxed  by  the 
state  when  held  by  a  resident  therein,  but 
when  held  by  a  nonresident  It  is  as  much  be- 
yond the  Jurisdiction  of  the  state  as  the  per- 
son of  the  owner."  In  that  case,  also,  the 
court  cite  approvingly  the  case  of  People  v. 
Eastman,  25  Cal.  002,  where  the  same  ques- 
tion was  discussed  as  presented  here.  Saw- 
yer, J.,  In  delivering  the  opinion  of  the  court 
in  the  case  of  People  v.  Eastman,  supra,  says: 
"The  money  °at  interest,  debt  or  obligation,  is 
the  principal  thing,  and  the  mortgage  is  only 
a  security;  a  mere  Incident  to  the  debt  or 
obligation.  The  mori;gage  has  no  existence 
Independent  of  the  thing  secured  by  it  A 
payment  of  the  debt  discharges  the  mortgage. 
The  thing  secured  is  intangible,  and  has  no 
situs  distinct  and  apart  from  the  residence  of 
the  bolder.  It  pertains  to  and  follows  the 
person.  The  same  debt  may  at  the  same 
time  \te  secnred  by  a  mortgage  upon  land  in 
every  county  in  the  state;  and  if  the  mere 
f^ct  tbat  the  mortgage  exists  in  a  particular 
county  gives  the  property  in  the  mortgage  a 
situs  subjecting  it  to  taxation  In  that  county, 
a  party,  without  further  legislation,  might  be 
called  luxm  to  pay  the  tax  several  times,  for 
the  lien  for  taxes  attaches  at  the  same  time 
In  every  county  in  the  state,  and  the  mort- 
gage in  one  conity  may  be  a  different  one 
(lom  tbat  In  another,  although  the  debt  se- 
cured is  the  same  The  fact  that  a  mort- 
gage has  been  foreclosed,  aud  the  lien  carried 


Into  a  Judgment,  does  not,  in  our  opinion,, 
change  the  character  of  the  property  with 
reference  to  the  question  under  discussion. 
The  principal  thing  is  still  a  debt  secured  by 
a  Judgment  lien,  instead  of  a  mere  mortgage- 
lien."  In  the  case  of  City  of  Davenport  v. 
Mississippi  &  M.  R.  Co.,  reported  in  12  lowa^ 
639,  this  same  question  was  under  discussion. 
The  statute  of  that  state  with  reference  to 
the  taxation  of  property  within  the  state  wa» 
similar  to  our  own.  In  that  case  the  court 
says:  "We  cannot  concede,  however,  that  it 
was  the  intention  of  the  legislature  to  tax 
mortgages  when  owned  by  nonresidents  of 
the  statsL  Section  3  of  said  act  [Laws  1858, 
p.  306]  provides  that  all  other  property,  real 
and  personal,  within  this  state  is  subject  to 
taxation,  eta,  and  mortgages  and  other  se- 
curity are  within  the  clasws  of  property  nam- 
ed. Is  a  mortgage  owned  by  a  nonresident 
property  within  this  state,  within  the  mean- 
ing of  this  section?  A  mortgage,  so  long  as 
the  tight  of  redemption  continues.  Is  real  es- 
tate. Both  in  law  and  equity  the  mortgagee 
has  only  a  chattel  interest.  '  See  1  Hll.  Mort. 
p.  163.  It  is  true  that  the  situs  of  the  prop- 
erty mortgaged  is  within  the  Jurisdiction  of 
the  state,  but,  the  mortgage  itself  being  i>er- 
sonal  property,  a  chose  in  action,  attaches  to 
the  person  of  the  owner.  See  Story,  Confl. 
Law,  I  379.  It  is  agreed  by  the  parties  tbat 
the  owners  and  holders  of  the  mortgages  are 
nonresidents  of  the  state.  If  so,  and  the 
property  in  the  mortgage  attaches  to  the  pri- 
son of  the  owner,  it  follows  that  these  mort- 
gages are  not  properly  within  the  state,  and, 
if  not,  they  are  not  subject  to  taxation."  A 
similar  doctrine  is  laid  down  in  the  case  of 
Worthington  v.  Sebastian,  25  Ohio  St  1,  In 
the  following  language:  "Intangible  property 
has  no  actual  situs.  If,  for  purposes  of  tax- 
ation, we  assign  it  a  legal  situs,  surely  that 
situs  should  be  the  place  where  it  Is  owned^ 
and  not  the  place  where  it  Is  owed.  It  is  In- 
capable of  a  separate  situs,  and  must  follow 
the  situs  either  of  the  creditor  or  the  debtor. 
To  make  it  follow  the  residence  of  the  latter 
is  to  tax  the  debtor,  and  not  the  creditor;  to 
tax  poverty  Instead  of  wealth."  We  might 
add  to  the  cases  above  cited  a  long  list  of 
similar  authorities,  but  will  only  cite  a  few  of 
them:  1  Desty,  Tax'n,  p.  826;  Oooley,  Tax'n 
(2d  £d.)  15,  21,  22;  Herriman  v.  Stowers,  4S 
aie.  497;  City  of  St  Paul  t.  Merrttt.  7  Minn. 
258  (Gil.  198);  C^tlin  ▼.  HuU,  21  Vt  152; 
KirUand  v.  Hotchklss.  100  U.  S.  496. 

It  is  true  that  cases  have  been  cited  from 
the  states  of  Michigan  and  Oregon  holding 
apparently  a  contrary  doctrine,  but  an  ex- 
amination of  those  authorities  shows  that 
they  are  founded  upon  special  statutes, 
which  expressly  provide  that  a  mortgage  by 
which  a  debt  is  secured  upon  land  within 
those  states  shall,  for  the  purpose  of  taxa- 
tion, be  deemed  and  treated  as  an  Interest 
in  the  land  so  pledged.  The  force  of  those 
authorities,  then,  is  simply  that  the  courts 
of  those   two  states   have  determined   that 
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the  legSslatnre,  in  their  opinion,  have  the 
power  to  fix  the  situs  for  the  purpose  of  tax- 
ation at  the  place  of  the  location  of  the 
property  mortgaged,  and  that  for  such  pur- 
poses real-estate  mortgages  may  be  treated 
as  an  Interest  in  lands  Upon  the  other 
hand,  the  cases  abore  cited  In  support  of  the 
doctrine  here  announced,  together  with  the 
numerous  decisions  along  the  same  line,  are 
all  upon  the  basis  that  personal  property, 
consisting  of  mortgages  and  debts  generally, 
have  no  situs  independent  of  the  domicile  of 
the  owner;  and  such  decisions  are  founded 
upon  statutes  similar  to  our  own.  The  ques- 
tion as  to  whether  the  legrislature  may  pro- 
Tide  that  for  the  purpose  of  taxation  real- 
estate  mortgages  and  Judgments  of  fore- 
closure thereon  may  be  treated  as  an  Interest 
in  land,  as  held  by  the  courts  of  Michigan 
and  Oregon,  is  not  presented  by  tiiis  case  for 
decision;  and  until  the  legislature  of  this 
state  shall  so  provide  it  is  not  necessary 
for  a  reviewing  court  to  determine  the  valid- 
ity of  such  a  statute. 

Plaintiffs  in  error  cite  the  cases  of  Wilcox 
V.  Ellis,  14  Kan.  588;  Fisher  v.  Commission- 
ers of  Rush  Co.,  19  Kan.  414;  Blaln  v.  Irby, 
25  Elan.  499,— <18  tending  to  support  the  posi- 
tion that  the  Judgment  in  question  is  taxa- 
ble in  this  state.  The  first  of  these  cases 
holds  that  certain  notes  given  in  the  state 
of  Illinois,  belonging  to  one  who  resided  In 
the  state  of  Kansas,  and  which  notes  had 
never  been  in  the  state  of  Kansas,  but  had 
been  by  the  own«'  left  for  collection  in  the 
state  of  Illinois,  were  not  properly  taxable 
in  this  state.  The  second  case  cited  holds 
that  certain  notes  which  were  made  and  left 
in  the  state  of  Iowa,  and  which  had  never 
been  In  Kansas,  were  not  properly  taxable 
In  this  state,  although  the  owner  resided 
here.  But  In  each  of  these  cases  the  proper- 
ty in  question  was  tangible  property,  and 
the  owner  thereof  had  by  a  distinct  act  fix- 
ed a  situs  therefor  separate  and  ai>art  from 
his  own  domicile.  This  cannot  be  said  to  ap- 
ply where  one  procures  a  Judgment  to  be 
rendered  within  the  limits  of  this  state,  for 
the  reason  that  in  itself  the  Judgment  is 
Intangible  in  its  nature,  and  Is  simply  a  pw- 
tlon  of  the  procedure  lor  the  enforcement 
of  a  right,  the  situs  of  which  right  can  only 
be,  from  its  very  nature,  at  the  domicile  of 
the  owner.  The  case  of  Blain  v.  Irby,  supra, 
simply  holds  that  promissory  notes  and  mort- 
gages are  goods  and  chattels  within  the 
meaning  of  section  92  of  the  tax  law,  and 
may  be  levied  upon  and  sold  by  a  sheriff 
holding  a  tax  warrant,  provided  the  sheriff 
can  obtain  possession  of  them  without  com- 
mitting any  wrong  A  distinction  between 
that  case  and  this  one  is  obvious,  for  the 
Judgment  is  not  subject  to  levy  or  execution, 
and  In  that  case  the  court  draws  this  dis- 
tinction In  the  following  language:  "Prom- 
issory notes  are  different  from  almost  all 
other  kinds  of  chosen,  in  action.  They  may 
be  transferred  from  one  person  to  another 


by  assignment,  or  by  indorsement,  or  by 
mere  delivery.  They  may  be  transferred 
about  as  easily,  and  almost  In  the  same  man- 
ner, as  a  horse  oi-  a  cow;  and,  like  a  horse 
or  a  cow,  they  have  a  personal  and  independ- 
ent situs  of  their  own.  Wilcox  v.  Ellis,  14 
Kan.  588;  Fisher  v.  Commissioners  of  Rush 
Co.,  19  Kan.  414;  State  Tax  on  Foreign- 
Held  Bonds  Case,  15  Wal.  300.  They  have 
such  an  Independent  situs  that  they  may  be 
taxed  where  they  are  situated.  Of  course, 
ordinary  choses  in  action  cannot  be  levied 
upon  by  an  o£9cer  in  the  ordinary  manner, 
because  an  ofilcer  cannot  seize  them,  or  take 
them  into  his  possession.'  It  is  also  urged 
by  the  plaintiffs  in  error  that  the  levy  of  the 
tax  in  this  case  should  be  supported  upon 
the  principle  that  protection  and  taxation 
are  correlative  terms,  that  the  Judgment  in 
question  was  procured  In  this  state  by  the 
assistance  of  the  law  and  the  officials  there- 
of, and  that  a  nonresident  could  not  enforce 
his  rights  except  through  the  laws  of  Kan- 
sas. It  Is  true  that  in  general  the  principle 
above  stated  applies;  bat  not  to  the  extent 
claimed  by  the  counsel  for  the  plaintiffs  In 
error.  For  illustration,  suppose  a  resident  of 
Kansas  held  notes  against  a  persm  in  the  state 
of  Illinois,  and  that  such  notes  were  In  the 
possession  of  the  resident  of  Kansaa  at 
his  domicile.  Clearly,  such  notes  would  be 
subject  to  taxation  in  the  state  of  Kansas, 
and  yet  the  holder  of  such  notes  would  be 
compelled  to  look  for  protection  to  the  laws 
of  the  state  of  Illinois,  where  the  debtor  re- 
sided, and  his  property  was  located.  We  are 
clearly  of  the  opinion  that  the  Judgment  in 
question  was  not  subject  to  assessment  and 
taxation  in  Stafford  county,  and  that,  there- 
fore, the  proceedings  by  which  the  property 
of  the  defendant  in  error  was  sought  to  be 
subjected  to  the  payment  thereof  were  void, 
and  that  the  district  court  properly  enjoined 
the  sale  of  the  real  estate  in  question  for  the 
tax  upon  such  Judgment.  The. Judgment  of 
the  district  court  will  be  affirmed.  All  the 
Justices  concurring. 


HOLDBRMAN  et  at   v.   SMITH. 
(Court  of  Appeals  of  EUinsas,  Soathem  Depart- 
ment. 0.  D.    Jan.  11.  1898.) 

FaBMIVO  LbASS— COKSTKUOnOir— iHSTBUOnOHS. 

1.  Where  R.  leased  certain  farming  lands 
of  S.,  upon  which  to  raise  a  crop  of  com,  and  as 
a  part  of  the  consideration  in  said  lease  it  was 
stipulated  that  R.  was  to  raise  c(»'a  for  14  cents 
per  bushel,  and  it  was  to  be  pot  in  shock  or 
crib  as  S.  shoald  direct,  the  com  to  be  aver- 
aged and  paid  for  on  the  1st  day  of  December, 
held,  that  K  vhs  the  owner  of  the  com,  and  it 
was  at  his  risk  of  loss  or  damage  until  such  time 
as  the  same  should  be  averaged  and  paid  for 
by  S. 

2.  It  was  error  for  the  court,  in  charging 
the  jnry,  to  state  to  them  that  certain  facts 
are  conceded,  when  the  pleadings  and  evidence 
are  directly  contrary  to  the  facts  stated  as  con- 
ceded. The  inatmctions  of  the  court  should 
state  the  issues  between  the  parties  clearly,  as 
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they  are  aet  out  in  the  pleadtn^  and  the  claims 
<rf  the  partiea,  aa  disclosed  b7  the  evidence. 

(Syllabos  by  the  Conrt) 

Birror  from  district  court,  Lyon  county; 
C  B.  Gravee,  Judge. 

Action  by  A.  S.  Smith  against  D.  W.  Hold- 
oman  and  Carl  Nation.  Judgment  for 
plaintur.  Defendants  bring  error.  Berers- 
ed. 

Tbla  suit  was  commenced  in  the  district 
court  of  Lyon  county  to  recover  for  certain 
com  alleged  to  bare  been  sold  by  A.  S. 
Smith  to  Holderman  and  Nation  at  16  cents 
per  bosbel.  The  com  was  raised  by  William 
Reed  on  lands  leased  by  him  of  Smith.  It 
was  claimed  by  Holderman  and  Nation  that 
tbey  purchased  the  com  of  Smith  and  Reed 
together,  agreeing  to  pay  Reed  14  cents  per 
bnshel  and  Smith  1  cent  per  bushel,  and 
that  they  paid  Reed  14  cents  per  bushel  and 
were  willing  and  ready  to  pay  Smith  his  1 
cent  per  bnshel,  but  that  be  would  not  ac- 
cept it,  claiming  that  he  was  entltied  to  the 
entire  purchase  price  of  15  cents  per  bushel. 
The  case  was  tried  by  the  court  and  jury. 
Verdict  and  Judgment  for  the  plaintiff  be- 
low for  the  sum  of  $216.  Motion  for  new 
trial  OTeiroled,  and  excepted  to,  and  case 
bronght  to  this  court  for  review. 

T.  N.  Sedgwick  and  L.  B.  Kellogg,  for 
plaintUFs  In  error.  L  B.  Lambert  and 
Graves  &  Dickson,  for  defendant  In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
A.  S.  Smith  brought  suit  in  the  district 
court  of  Lyon  county  against  D.  W.  Holder- 
man  and  Carl  Nation  to  recover  the  sum  of 
9372.S0  on  account  of  the  sale  by  Smith  to 
Holderman  and  Nation  of  a  certain  amount 
of  com.  The  com  was  raised  by  William 
Reed  on  the  lands  of  Smith  under  the  fol- 
lowing lease:  '^hls  lease,  made  this  Sth 
day  of  March,  188»,  by  A.  S.  Smith,  of  the 
first  part,  to  William  Reed,  of  the  second 
part,  wltneeseth:  That  the  said  party  of  the 
first  part.  In  consideration  of  the  rents,  cov- 
enants, and  agreements  of  the  said  party  of 
the  second  part,  hereinafter  set  fortb,  do 
and  by  these  presents  grant,  lease,  and  rent 
to  the  said  party  of  the  second  part  the  fol- 
lowing described  property,  situated  In  the 
county  of  Lyon  and  state  of  Kansas,  to  wit, 
8.  W.  ^  of  section  15,  township  19,  range 
12;  to  have  and  to  bold  the  same  unto  the 
said  party  of  the  second  part,  from  the  1st 
day  of  March,  1889,  to  the  1st  day  of  March, 
1890.  And  the  said  party  of  the  second 
part.  In  consideration  of  the  leasing  the 
premises  as  above  set  forth,  covenants  and 
agrees  with  the  said  party  of  the  first  part 
to  pay  the  said  party  of  the  first  part,  Ms 
heirs  and  assigns,  as  rent  for  the  same: 
Second  party  is  to  raise  com  for  fourteen  (14) 
cents  per  bushel,  and  Is  to  put  said  com  in 
■hock  or  in  crib  as  first  party  may  desig- 
nate (com  shall  be  well  cultivated,  at  least 
four  times  over,  and  put  up  in  good  condi- 
v.43p.no.2— 18 


tion  and  at  the  proper  time,  and,  if  cut, 
shall  be  tied  with  twine  furnished  by  first 
party)  and  Is  to  keep  said  farm  free  from 
weeds  or  grass  to  the  Injury  of  the  crop; 
and  if  second  party  fails  to  do  this,  first 
party  shall  have  the  right  to  put  in  a  force 
and  clean  the  com,  or  cultivate  It,  as  the 
case  may  be,  and  the  com  shall  be  liable  for 
the  expense  Incurred;  and  in  case  first  party 
has  to  do  this,  and  if  we  cannot  agree  in  re- 
gard to  the  necessity  of  the  expenses,  each 
party  shall  cboose  one  disinterested  person, 
and  if  the  two  chosen  cannot  agree  they 
shall  choose  the  third,  to  decide  the  matter, 
and  the  way  they  decide  shall  be  binding  to 
both.  Second  party  is  to  put  all  the  cul- 
tivated land  in  com,  and  Is  not  to  have  any 
com  to  feed  or  otherwise,  excepting  the 
orchard  field.  That  is  to  be  divided  in 
shock,  first  party  getting  one-half  the  com 
and  pays  8  cents  per  shock  for  cutting  one- 
half.  Second  party  agrees  to  keep  orchard 
and  hedge  trimmed,*  and  keep  fences  and 
buildings  in  good  repair,  and  is  to  carefully 
pick  and  deliver  to  first  party  one-half  of  all 
the  apples  at  Emporia.  Second  party  is  to 
have  down  wood  sufficient  for  use  of  family 
to  bum,  but  shall  not  cut  or  allow  cut  any 
standing  timber  without  consent  of  first  par- 
ty. First  party  keeps  control  of  all  feed 
lots  excepting  the  one  at  the  bam.  Com  to 
be  averaged  1st  of  December,  1889,  In  shock, 
to  be  paid  for  when  averaged.  Hereby  waiv- 
ing the  benefit  of  exemption,  valuation,  and 
appraisement  laws  of  the  state  of  Kansas, 
to  secure  the  payment  thereof.  The  said 
party  of  the  second  part  further  agrees  to 
farm  said  land  in  due  season  and  In  a  good 
and  husbandUke  manner,  and  protect  the 
same  from  prairie  fires  by  burning  of  suffi- 
cient fire  guards,  and  to  trim  and  cultivate 
all  fruit  and  ornamental  trees,  and  see  that 
they  are  not  Injured  by  animals,  and.  In 
case  be  fails  to  do  so,  agrees  to  pay  the  sum 

of  I per  acre  for  the  said  land,  at  the 

election  of  the  said  party  of  the  first  part 
The  said  party  of  the  second  part  ftirther 
covenants  with  the  said  party  of  the  first 
part,  at  the  expiration  of  the  time  mention- 
ed in  this  lease,  to  give  peaceable  possession 
of  the  said  premises  to  said  party  of  the 
first  part,  and  in  as  good  condition  as  they 
are  now,  the  usual  wear,  inevitable  acci- 
dents, and  loss  by  fire  excepted,  and  will 
not  make  or  suffer  any  waste  thereof,  nor 
lease,  nor  underlet,  nor  permit  any  other 
person  or  persons  to  occupy  the  same,  or 
make  or  suffer  to  be  made  any  alterations 
therein,  without  the  consent  of  said  party 
of  the  first  part  In  writing  having  been  first 
obtained,  and  'not  use  or  occupy  said  prem- 
ises for  any  business  or  thing  deemed  extra 
hazardous  on  account  of  fire.  Provided, 
however,  and  this  lease  Is  upon  this  express 
condition:    That  If  the  said  rents  shall  not 

be  paid  wltbln days  after  they  become 

due,  without  demand,  or  in  case  of  a  failure 
on  the  part  of  the  lessee  to  keep  or  perform 


Digitized  by 


Goog\(^ 


274 


PACIFIO  REPORTER,  Vol  43. 


(Ban. 


any  of  Us  covenants  and  agreements  here- 
in, then  and  in  either  case  It  shall  be  law- 
ful for  the  lessor,  without  any  notice  or  de- 
mand of  any  Und  whatever,  to  treat  this 
lease  at  an  end  and  void,  and  to  re-enter 
and  take  possession  of  said  premises,  by  an 
action  for  forcible  detainer  or  otherwise. 
The  covenants  herein  shall  extend  to  aiid 
be  binding  upon  the  heirs,  executors,  and 
admlnlGtrators  of  the  parties  to  this  lease. 
In  witness  whereof,  the  said  parties  have 
hereunto  set  their  hands  the  day  and  year 
first  above  written.  A.  S.  Smith.  William 
Reed."  Holderman  and  Nation  claim  to 
have  purchased  the  com  of  Smith  and  Reed 
jointly;  that  in  the  purchase  of  the  corn  they 
agreed  to  pay  14  cents  per  bushel  to  Reed 
and  1  cent  per  bushel  to  Smith;  that  the 
corn  was  purchased  at  15  cents  per  bushel; 
that  Reed,  under  the  lease,  was  to  receive  14 
cents  per  bushel  for  his  part  of  the  cwn; 
and  that  they  purchased  the  interest  of 
Reed  as  well  as  that  .of  Smith.  The  ca8«> 
was  tried  ttefore  the  court  with  a  Jury.  Ver- 
dict for  plalntifr  for  the  sum  of  $215.  Hold- 
erman and  Nation  excepted,  made  case,  and 
bring  the  same  to  this  court  for  its  deter^ 
mlnation. 

The  court  Instructed  the  Jury,  on  the  trial 
of  the  case,  as  follows:  "It  appears  from  the 
evidence  that  the  plaintiff  owned  the  land 
where  the  crop  in  question  was  raised,  and 
that  he  hired  Reed  to  raise  the  crop,  and  was 
to  pay  14  cents  per  bushel  therefor,  T%e 
crop  raised  belonged  to  Smith,  and  he  owed 
Seed  14  cents  per  bushel  for  raising.  Reed 
had  no  right  to  s^  the  com  unless  autborisaed 
to  do  so  by  Smith."  This  was  not  the  cor- 
rect construction  of  the  lease  under  which 
the  crop  was  raised.  Reed  leased  the  land  of 
Smith  to  raise  a  crop  on  during  the  crop  sea- 
son of  1889,  which  lease  expired  March  1, 
1890;  and  as  a  part  of  the  consideration  for 
such  letting  Smith  agreed  to  p&y  Reed  14 
cents  per  bushel  for  all  com  raised  on  cer- 
tain portions  of  the  leased  premises,  the  com 
to  be  cut  up  and  put  in  shoclis  or  in  the  crib, 
as  Smith  might  direct  The  com  was  to  be 
averaged  on  the  1st  day  ot  December,  1888, 
and  to  be  paid  for  when  averaged.  The  com 
raised  on  the  leased  premises  was  the  i»x)p- 
erty  of  Reed,  and  was  at  bis  rlslc  until  such 
time  as  It  might  be  averaged  and  paid  for 
by  Smith.  If  by  any  means  the  com  should 
be  lost  or  destroyed  by  fire  or  otherwise,  it 
would  be  Reed's  loss,  and  Smith  would  not 
be  liable  for  the  same.  In  case  Reed  re- 
fused to  deliver  the  com.  Smith  could  not 
obtain  possession  of  it  by  replevin.  It  was 
Reed's  property,  in  his  possession  and  at  his 
risk  of  loss,  subject  (»ily  to  a  lien  of  Smith 
as  landlord.  Reed  had,  by  the  terms  of  the 
lease,  agreed  to  sell  it  to  Smith,  and  Smith 
had  agreed  to  purchase  the  same.  If  Smith 
bad  refused  to  comply  with  the  terms  of  the 
lease  in  paying  Reed  for  the  corn  at  the  rate 
«f  14  cents  per  bushel.  Reed  could  not  have 
ntatntalned  an  action  against  Smith  to  recover 


the  14  cents  per  bushel  for  ihe  c<h!i>.  He 
would  have  to  sell  the  corn  to  other  parties, 
and  if  he  was  damaged  by  reascm  of  Smith's 
failure  to  comply  with  his  contract,  his  meas- 
ure of  damages  would  be  the  actual  loss  he 
sustained  by  the  failure  to  realise  the  14  coits 
per  bushel  for  the  com  and  the  trouble  and 
expense  attending  the  sale  and  delivery  of 
the  com  elsewhere.  If  Reed  refused  to  cut 
up  the  com  or  deliver  it  to  Smith,  and  accept 
the  14  cents  per  bushel,  Smith's  damages 
would  have  been  the  difference  between  the 
14  cents  per  bushel  and  the  market  price  of 
the  corr  at  the  time  and  place  at  which  the 
com  should  have  beoi  averaged,  and  Smith 
might  have  enforced  his  claim  for  damages 
by  attachment  under  his  landlord  lien. 

The  plaintiffs  in  error  complain  of  the  fol- 
lowing instmction  of  the  court  to  the  jury: 
"It  is  conceded  tliat  defendants  were  to  pay 
plaintiff  15  cents  per  bushel  for  the  com,  bat 
they  disagree  how  the  number  of  bushels 
were  to  be  ascertained.  The  defendants  claim 
that  they  were  to  pay  15  cants  per  bushel  for 
the  number  of  bushels  which  the  tenant. 
Reed,  and  Smith  sgreed  upon  as  his  pay  at 
14  cents  per  bushel;  while  tha  plaintiff  clainui 
that  they  were  to  pay  15  cents  per  bushel  for 
all  that  wEia  raised  on  this  place,  without 
regard  to  any  agreement  between  plaintiff  and 
Reed,  except  tliat  Reed  was  to  be  paid  $600." 
This  instruction  was  misleading,  and  did  not 
state  tbe  claim  of  the  parties  correctly.  The 
defendants  below,  in  their  answer,  alleged: 
"(2)  And  for  a  secoad  defense  and  further 
answer  herein  these  defendants  allege  and 
say  to  the  court:  That  they  purchased  of  the 
plaintiff,  A.  S.  Smith,  and  a  tenant  on  his 
farm,  the  com  raised  by  the  tenant,  amonnt- 

iskg  to  the  sum  of bushels  of  com,  for 

which  said  com  they  were  to  pay  the  tenant 
the  sum  of  14  cents  per  bushel,  and  the 
plaintiff  in  this  action,  A.  S.  &nlth,  the  sum 
of  1  cent  per  bu^el  for  said  com,  which  they 
promised  and  agreed  to  pay;  that  afterwards 
and  before  thir  action  was  commenced,  these 
defendants  paid  said  tenant  the  sum  of  14 
cents  per  bushel  for  said  com,  and  thereafter 
paid  the  plaintiff,  A.  S.  Smith,  the  sum  of 
$10,  h^JXK  a  portion  of  the  amonnt  of  the 
purchase  price  of  said  com  that  he  was  en- 
titled to  receive,  and  thereafter,  and  prior 
to  this  action,  and  since  the  commencement  of 
this  action,  these  defendants  have  tendered 
to  the  plaintiff,  A.  S.  Smith,  the  sum  of  $55. 
being  more  than  the  balance  due  him  upon 
the  said  com  at  the  price  of  1  cent  per  bushel,^ 
whi<A  said  tender  the  sold  plaintiff,  A.  8. 
Smith,  refused  to  accept;  that  since  this  ac- 
tion was  commenced  these  defendants  again 
tendered  said  Smith  the  sum  of  $55,  which 
said  Smith  refused  to  accept,  and  these  de- 
fMidants  DOW  here  tenda  said  Smith  said  $55. 
and  hereby  bring  the  money  into  court  and 
deposit  the  same  with  the  clerk,  in  order  that 
said  tender  of  the  snm  of  $65  may  be  kept 
good."  Holdnrman  was  a  witness  on  the  trial 
of  this  case,  and  in  his  testimony  saya:   "We- 
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finally  agreed  on  iwjliig  tb«  colored  man 
(Keed)  14  cents  per  bushel  and  Smith  1  cent 
per  busbd.  Q.  Did  Smltb  say  anything  to 
yoa  to  the  effect  that  he  had  settled  with 
Mr.  Beed  for  $600,  and  that  |600  would  go 
to  Beed  and  the  balance  to  him?  A.  No; 
Uiere  was  nothing  said  aboat  It,  except  that 
Seed  was  to  hare  14  cents  pet  boshel  and  he 
was  to  bare  1  c«it  per  bosheL  Q.  Was  there 
anything  said  about  your  going  ont  and  set- 
tling with  Beed?  A.  I  had  to  settle  with 
Seed  and  pay  Beed  for  his  com.  That  was 
the  arrangement  la  the  first  place."  On  the 
crosfreTamliMitlon  the  witness  testified  as  fol- 
lows: "Q.  Didn't  yea  understand  that  the 
com  was  Smith's,  and  he  had  hired  Reed  to 
tend  to  It,— to  raise  ItT  A.  No;  I  understood 
It  as  Smith  said,— that  Beed  had  14  cents  a 
bushel  to  tbe  eoni.  Q.  He  couldnt  have 
taken  you  if  you  had  no<  boagbt  the  com?  A. 
No;  he  could  not  take  me  If  I  had  not  bought 
tbe  com.  I  did  buy  the  com.  I  bought  it 
ot  Beed  and  Smith  right  there  on  the  walk." 
Carl  Nation  was  sworn  and  examined  as  a 
witness  on  tb«  trial  of  the  case,  and,  after 
Btatlng  some  preUminary  of  his  and  Smith's 
going  to  the  place  where  the  com  was,  and 
on  their  return,  he  said;  "^  came  back  with 
Mr.  Smitb,  and  Beed  and  Holderman  was 
talking  on  the  sidewalk.  Q.  Was  that  after 
yon  had  been  down  with  the  cattle?  A.  Yes; 
tbe  cattle  were  on  the  road  right  then.  Q. 
Wbat  took  place  at  that  time  between  Reed, 
Holderman,  ard  Smith?  A.  He  bought  tbe 
com  at  them  there."  WHlIam  Reed  was 
Bwom  and  examined  on  the  trial  of  the  case, 
and  testified  as  follows:  "Q.  Did  yon  ever 
sell  your  interest  In  that  c(»ti?  A.  Yes,  sir. 
Q.  Who  to?  A.  I  sold  my  interest  to  Mr. 
Uoldenoan  "  And  he  afterwards,  In  his  tes- 
timoay,  gave  a  detailed  account  of  his  trans- 
action with  the  '?om. 

The  defendants  below  requested  the  court  to 
give  the  following  Instmction  to  the  Jui-y: 
"If  the  jury  believe,  from  all  the  evidence  in 
this  case,  that  the  contract  and  agreement  be- 
tween Smith,  Holderman,  and  Reed  was  that 
Holderman  and  Nation  should  pay  15  cents 
per  bosbd  for  the  com,  14  coits  of  which 
Ehould  be  paid  to  Reed  and  1  cent  to  Smltb, 
then  your  verdict  will  be  for  plaintiff,  Smith, 
for  the  amount  of  1  cent  per  bushel  for  the 
actual  number  of  bushels  of  com,  not  exceed- 
ing Q,50C  bushels,  and  without  regard  to  the 
amoimt  Holderman  and  Nation  paid  Reed." 
This  Instruction  should  have  been  given  as 
reqaested.  If  Holderman  and  Nation  con- 
tracted wltb  Smith  and  Reed  for  tbe  pur- 
chase of  the  corn  on  the  leased  premises,  and 
it  was  by  tbe  terms  of  their  purchase  agreed 
that  HiQr  were  ta  pay  Beed  14  cents  per 
boghd,  then  if,  in  pursuance  of  such  agree- 
mwi,  they  settled  with  Reed  and  paid  him 
according  to  anch  settlement  in  full  for  his 
I>art  of  tbe  com,  Smith  could  only  recover  1 
cent  per  bushel  for  tbe  com  on  the  farm,  irre- 
spective of  wbat  defendants  below  paid  Reed. 
The  whcde  matter  oi  the  agreement  and  set- 


tlement between  the  parties  were  questions  oT 
far*  to  be  determined  by  the  Jury  under  the 
eTldencc  and  proper  instmction  df  the  court. 
If  Smitb  had  no  settlement  with  Reed,  and 
the  com  was  not  averaged  and  paid  for  aa 
provided  in  the  lease,  then  Reed  was  not  di- 
vested of  his  Interest  in  the  com,  and  he  had 
such  property  rights  thernn  as  were  the  sub- 
ject of  contract;  and  if  he  and  Smith,  to- 
gether with  Holderman  and  Nation,  made 
sncb  agreemoit  as  claimed  by  defendants  be- 
low, it  would  be  a  valid  agreement,  and 
Smith  would  only  be  entitled  to  collect  the 
amount  agreed  to  be  paid  to  him.  He  could 
not  claim  15  cents  per  bushel  for  the  whole 
number  of  busbels  of  corn  grown  on  the  farm. 
The  Judgmoit  is  reversed,  and  the  case  re- 
manded to  the  district  court,  with  direction  to 
set  aside  the  verdict  and  Judgment,  and  giant 
a  new  trial.    All  the  Judges  concurring; 


BATTERTON  et  aL  v.  SMITH. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, O.  D.     Jan.  U,  1886.]| 
Covas.U(T8— BRB1.CH  or  WAxtULSTT—Nata—Fu^ 

TTRE  or  CJOKSIDBKATIOn. 

1.  A  grantor  in  a  warranty  deed  is  bound 
by  his  covenant  of  warranty,  a>d  his  rrantee 
can  rely  upon  it,  e^en  though  he  knew  tie  tida- 
to  the  premises  conveyed  waa  defective. 

2.  The  eqnities  of  tbe  land  trade  which 
famish  the  consideration  for  tbe  note  sued  np- 
on,  it  in  the  case,  most  be  aettled  by  the  Jnry 
and  the  trial  eoort 

(Syllabus  by  tbe  Conrt.) 

Brtor  from  district  court;  GreenwooA 
county;   O.  A.  Leland,  Judge. 

AcUon  by  O.  W.  Smith  against  A.  J.  and 
Alonzo  L.  Batterton.  Judgment  tor  ptsiu- 
tifl.    Defendants  bring  error.   Afllmed. 

R.  P.  Kelley,  for  plaintiffs  in  error.  S.  S. 
Kirkpatrick  and  Jones  &  Shulta,  for  defend- 
ant ia  error. 

DBNNISON,  J.  This  Is  an  action  brought 
in  the  district  court  of  Greenwood  county, 
Kan.,  by  G.  W.  Smith,  as  plaintiff,  against 
the  plaintiffs  in  error,  A.  J.  and  Alonzo  Bat- 
terton, as  defendants,  to  recover  upon  a 
promissory  note  of  $2,948,  drawing  8  per 
cent  interest  from  date,  executed  by  said' 
Battertons  on  March  1,  1886,  in  favor  of  said 
Smith.  Tbe  facts,  briefly  stated,  are  as  fol- 
lows: About  September,  1885,  Smith  trad- 
ed to  the  Battertons  a  farm  In  Greenwood 
county  for  a  farm  In  Arkansas.  The  GTrecn- 
wood  county  farm  had  a  mortgage  of  $7,- 
000  and  one  of  $700  on  it  and  the  Batter- 
tons gave  to  Smith  their  p-omlasory  note  for 
$3,448  as  the  amount  they  had  agreed  upon 
as  the  difference  in  the  value  of  the  two 
farms.  On  March  1,  1886,  at  the  request  of 
Smith  and  his  son-in-law  Fancher,  this  notai 
was  canceled,  and  two  others  were  given  m| 
its  stead,— the  one  sued  uiK>n,  and  one  of 
$500,  payable  to  Mary  G.  Fancher,  wife  of. 
said  Fancher.     Said  Smith  and  his  wife  coo-i 
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v«yed  the  farm  In  Greenwood  county  to  ibe 
Battertons  by  a  de«d  of  general  warranty, 
subject  to  the  $7,700  above  mentioned.  Tbe 
title  to  the  land  was  In  William  Zimmer^ 
man,  but  Smith  was  in  possession,  and  de- 
livered to  tbe  Battertons  his  possession. 
Tbe  Battertons  paid  said  Zimmerman  $450 
for  a  deed  from  him  to  perfect  the  title,  and 
paid  out  yarious  other  sums  as  attorneys' 
fees  and  expenses  in  perfecting  said  title, 
and  had  made  several  small  payments  to 
Smith  which  were  to  have  been  credited  on 
said  note.  Tbe  Jury  returned  a  verdict  of 
$1,930.30,  and  Judgment  was  rendered  for 
that  amount.  The  defendants  Batterton  ex- 
•cept,  and  bring  the  case  here  for  review. 

The  first  error  complained  of  by  plaintiffs 
In  error  is  in  the  court's  sustaining  an  ob- 
jection to  the  following  question,  asked  Mr. 
!Batterton:  "Ques.  What  recommendation 
|had  Mr.  Smith  made  with  reference  to  the 
title  at  that  time?  (Objected  to  as  incom- 
petent. Irrelevant  and  Immaterial,  and  not 
proper  rebuttal.)"  The  court  says:  "The 
objection  Is  sustained,  on  the  ground  that 
the  court  will  Instruct  the  Jury  that  the  tes- 
itlmony  offered  by  the  plaintiff  of  the  knowl- 
edge on  the  part  of  the  defendants  of  the 
'defects  of  the  title,  for  the  purposes  of  this 
case,  are  immaterial  and  incompetent,  and 
shall  have  no  weight  with  the  Jury;  and 
With  that  view  of  the  case,  the  testimony 
now  offered  not  being  rebuttal,  the  objection 
Is  sustained."  The  instruction  was  given, 
and  the  ruling  is  correct  Smith  was  bound 
by  his  covenant  of  warranty,  and  the  Batter- 
tons could  rely  upon  it  whether  they  did  or 
did  not  know  of  the  defect  In  title.  The 
plaintiffs  in  error  contend  that  as  Smith, 
Fancher,  and  Jewett  had  testified  to  the  Bat- 
tert(»i8'  having  knowledge  of  the  condition  of 
the  title.  It  must  have  had  great  weight 
with  the  Jury  in  determining  whether  in- 
terest should  be  paid  on  the  notes  prior  to 
perfecting  the  title.  The  error,  then,  was 
In  admitting  the  evidence  of  said  Smith, 
f  ancher,  and  Jewett  which  was  not  except- 
ed to. 

The  second  assignment  of  error  relates  to 
the  con8lderatl(«i  for  the  note.  There  is  no 
evidence  by  which  an  entire  failure  of  con- 
sideration can  be  sustained.  On  the  con- 
trary, the  Battertons  received  all  the  con- 
sideration they  were  to  receive  by  the  terms 
of  the  trade,  except  the  expenses  and  costs 
of  perfecting  the  title.  The  question  as  to 
the  equities  of  the  trade  was  not  In  issue, 
and.  if  it  had  been,  it  must  have  been  set- 
Ced  by  the  Jury  and  the  trial  court  In 
this  case  the  plaintiffs  in  error  seem  to  have 
received  even  more  than  they  were  to  have 
bad  by  the  terms  of  the  contract  at  the 
time  the  notes  were  given.  The  note  sued 
upon  was  for  $2,948,  and  had  run  over  4^ 
years  before  Judgment  was  rendered,  and 
called  for  8  per  cent  Interest  from  date,  or 
a  total  of  over  $4,000.  The  Judgment  was 
for  $1,930.30,  or  nearly  $2,100  less  than  the 


note  called  for.  The  expense  of  perfecting 
the  title  was  $460,  paid  to  Zimmerman  for 
the  deed  and  coupon.  The  highest  attor- 
ney's fee  testified  to  was  $440,  including  at- 
torney's expenses.  And  the  other  payments 
and  expenses  could  not  by  the  evidence, 
have  amoimted  to  the  $1,100  difference.  The 
Jury  must  have  believed  the  claim  of  the 
Battertons  that  no  Interest  was  to  be  char- 
ged upon  the  note  until  the  title  was  per- 
fected. Taking  this  view  of  the  case,  the 
Jury  deducted  at  least  $1,2P0  or  $1,300  from 
the  note  for  the  costs  and  expenses  in  per- 
fecting the  title  and  the  small  payments 
that  had  been  made. 

The  instruction  specially  complained  of 
reads  as  follows:  "(6)  You  will  therefore 
first  determine  the  amount  due  on  the  note 
to  this  date,  and  then  determine  bow  much 
It  cost  the  defendants  to  perfect  the  title, 
and  the  difference  will  be  the  amount  of 
your  verdict"  The  Jury  are  first  instructed 
as  to  the  claim  that  the  note  was  not  to 
draw  interest  until  the  title  is  perfected. 
The  instruction  complained  of  plainly  tells 
the  Jury  that  they  are  to  first  determine  the 
amount  due  on  the  note.  In  order  to  do 
this,  they  must  determine  how  much  Inter- 
est they  allow.  Then  the  Jury  are  told  to 
deduct  the  amount  it  cost  to  perfect  the  ti- 
tle. This  is  certainly  the  proper  thing  for 
them  to  do,  and  the  instruction  is  correct 
The  record  shows  no  exceptions  to  the  In- 
structions given,  and  we  could  not  reverse 
the  case  if  they  were  erroneous.  The  Jury 
and  the  court  were  very  liberal  towards  the 
plaintiffs  in  error,  and  we  fall  to  discover 
why  they  come  to  this  court 

The  remaining  assignments  of  error  are 
argued  largely  upon  the  equities  of  the  for- 
mer land  trade,  and  not  as  to  errors  com- 
mitted upon  the  trial  of  the  case  in  the 
court  below.  The  defendant  in  error  calls 
our  attention  to  several  irregularities  in  the 
record,  but  It  Is  unnecessary  to  pass  upon 
them.  No  error  prejudicial  to  the  substan- 
tial rights  of  the  plaintiffs  In  error  appear- 
ing in  the  record,  the  Judgment  of  the  dis- 
trict court  is  affirmed.  AH  the  Judges  con- 
curring. 


PAULKBNSTEIN  TP.   OP  STANTON 

COUNTY  V.  FITCH  et  aL 

(Conrt  (tf  Appeals  of  Kansas,  Southern  D^^art- 

ment  W.  D.     Jan.  17,  1896.) 

Township  Bonds— Canckix^tion — Russirs — ^R^v- 
iwiaxriofl— Bos Jl  Fids  Fdrch^bhb— Bokd— 

ELBOTIOK— CANVASa. 

L  Where  township  warrants  are  held  by 
a  person,  and  he  makes  an  offer  to  compromise 
the  same  for  funding  bonds,  and  the  bonds  are 
issued  under  sections  1-3  of  chapter  GO  of  the 
Laws  of  1879,  and  the  warrants  are  destroyed, 
and  the  bonds  are  delivered  to  the  person  hold- 
ing the  warrants,  the  transaction  is  completed 
so  far  as  the  authority  to  issue  the  bonds  is 
ccncerned.  Each  condition  precedent  has  been 
performed  and  spent  its  force.  If  the  township 
afterwards   procures   the   bonds   and   destroys 
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them,  with  the  assent  of  the  holder  of  the  orig- 
inal warrantp,  before  the  rights  of  any  other 
person  attach  thereto,  the  transaction  is  then 
entirely  completed,  and  all  persons  are  in  the 
same  condition  as  they  were  before  the  com- 
promise was  made. 

2.  If  the  township  officers  are  afterwards 
indnced  to  execute  purported  funding  bonds, 
and  exchange  them  for  an  agreement  to  build 
a  sngar  mill,  snch  bonds  are  void,  for  want  of 
aothority  by  said  township  officers  to  issue 
them. 

3.  Bonds  issued  by  virtue  of  and  in  accord- 
ance with  the  proTisions  of  sections  1-3  of  chap- 
ter 50  of  the  Laws  of  1879  do  not  come  within 
the  doctrine  laid  down  in  Knox  Co.  t.  Aspin- 
walU  21  How.  544;  Coloma  t.  Eaves,  92  U.  S. 
4ft4;  State  v.  Commissioners  of  Kiowa  Co.,  19 
Pac.  925,  39  Kan.  657,— for  the  reason  that  the 
township  officers  whose  duty  it  is  to  sign  the 
bonds  are  not,  by  said  enactment,  made  the 
tribunal  to  deade  whether  the  precedent  condi- 
tions have  been  complied  with. 

4.  In  an  election  to  authorize  the  township 
officers  to  compromise  an  outstanding  indebted- 
ness, the  board  of  county  commissioners  is  the 
trtbnnal  selected  by  the  legislature  to  canvass 
the  votes  cast  at  such  election,  and  to  determine 
the  result,  and  it  is  then  the  duty  of  the  county 
clerk  to  notify  the  township  officers  of  their  de- 
termination. 

5.  A  purchaser  of  township  bonds  issued  un- 
der the  provisions  of  sections  1-3  of  chapter  50 
of  the  I^w«  of  1879  is  bound  to  take  notice  of 
the  township  records. 

6.  Section  3,  supra,  contains  a  sufficient  no- 
tice to  an  intending  purchaser  of  the  bonds  that 
an  election  must  be  held  to  authorize  the  action 
of  the  township  officers  in  issuing  said  bonds, 
and  such  purchaser  is  bound  to  examine  into 
its  legality. 

7.  The  opinion  written  by  Mr.  Justice  Brew- 
er in  Lewis  t.  Commissioners  of  Bourbon  Co., 
12  Kan.  186,  quoted,  referred  to,  and  followed. 

8.  Where  the  township  officers  who  issue 
illegal  bonds  also  make  a  tax  levy  for  the  pur- 
P«!>e  of  paying  the  interest  thereon,  and  where 
the   voters  and  taxpayers  at  the  first   oppor- 

•  (unity  repudiate  the  officers,  and  repudiate  the 
bonds,  and  refuse  to  pay  the  interest  to  the 
btnd  holder  or  to  levy  any  more  taxes  to  pay 
such  interest,  hfld,  that  they  have  not  ratified 
the  issue  of  bonds. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Stanton  county; 
William  Easton  Hutchison,  Judge. 

Action  by  Thomas  G.  Fitch  and  otbeia, 
partners  as  Fltcb  Bros.,  against  Faulken- 
steln  township  of  Stanton  county,  Kan.,  to  re- 
coyeron  Interest  coupons  attached  to  funding 
bonds  Issued  by  defendant  There  was  a 
Judgment  for  plaintiffs,  and  defendant  brings 
error.     Reversed 

Tfie  following  is  one  of  the  bonds  to  which 
the  coupons  were  attached,  and  also  one  of 
the  coupons  sued  on. 

"No.  1.  $1,000.00.  United  States  of  Ameri- 
ca. Faulkensteln  Township  Funding  Bond. 
Faulkenstein  Township,  County  of  Stanton, 
State  of  Kansas.  Know  all  men  by  these 
presents,  that  the  township  of  Faulkensteln, 
in  tbe  county  of  Stanton,  state  of  Kansas, 
acknowledges  itself  indebted  to  the  bearer 
in  tbe  snm  of  one  thousand  dollars,  lawful 
money  of  the  United  States  of  America,  to 
be  paid  In  thirty  years  from  the  first  day  of 
Jnly.  A.  D.  1889,  with  interest  thereon  at  the 
rate  of  six  per  cent,  per  aanum,  payable  semi- 
annually on  the  first  days  of  Jannaiy  and 


July  in  each  year,  upon  the  presentations  of 
the  coupons  hereto  attached  as  they  become 
due.  Both  principal  and  Interest  payable  at 
tbe  fiscal  agency  of  tbe  state  of  Kansas  in 
the  city  of  New  York.  This  bond  is  one  of 
a  series  of  fifteen  bonds  of  one  thousand  dol- 
lars each,  and  issued  by  virtue  of  and  in  ac- 
cordance with  the  provisions  3f  sections  one, 
two,  and  three  of  chapter  fifty  of  the  Laws 
of  1879,  being  an  act  of  tbe  legislature  of 
the  state  of  Kansas,  entitled  'An  act  to  en- 
able counties,  municipal  corporations,  tbe 
boards  of  education  of  any  city,  and  school 
districts  to  refund  their  indebtedness,'  wbicb 
said  act  took  effect  March  10,  1879.  And  it 
is  hereby  certified  and  recited  that  all  acts, 
conditions,  and  things  required  to  be  done 
precedent  to  and  in  the  issuing  of  said  bonds 
have  been  done,  happened,  and  performed  in 
regular  and  due  form  as  required  by  law.. 
In  testimony  whereof,  this  l>ond  has  been  Is-- 
sued  and  signed  by  the  township  trustee^ 
attested  and  registered  by  the  township  clerk; 
and  countersigned  by  the  township  treasurer 
of  said  township  of  Faulkensteln,  In  the 
county  of  Stanton,  and  state  of  Kansas,  this 
7th  day  of  February,  A.  D.  1890.  [Signed! 
J.  B.  Tucker,  Township  Trustee.  Attested 
and  registered:  W.  B.  Ward,  Township 
Clerk.  Countersigned:  L.  C.  Manson,  Town- 
ship Treasurer." 

"Coupon:  No.  — .  $30.00.  On  the  firs* 
day  of  July,  18—,  the  township  of  Falken- 
stein,  in  the  county  of  Stanton,  and  state  of 
Kansas,  will  pay  to  the  bearer,  at  the  fiscal 
agency  of  the  state  ot  Kansas  In  the  city  of 
New  York,  thirty  dollars,  for  six  months'  in- 
terest on  refunding  bond  number  — .  J.  E. 
Tucker,  Township  Trustee.  Attest:  W.  B;. 
Ward,  Township  Clerk.  L.  C.  Manson, 
Township  Treasurer." 

Attached  thereto  wer;  the  following  cer- 
tificates: 

"State  of  Kansas,  County  of  Stanton— bs.: 
I,  Wallace  Glbbs.  clerk  of  the  county  of 
Stanton,  in  the  state  of  Kansas,  do  hereby 
certify  that  the  within  bond  No.  1  of  the 
township  of  Faulkensteln,  county  of  Stanton^ 
state  of  Kansas,  LhS  been  duly  registered  In- 
my  ofilce  according  to  law.  Done  at  Johnson 
City,  Kansas,  this  8th  day  of  February,  1890. 
Wallace  Gibbs,  County  Clerk.     [Seal.]" 

"State  of  Kansas— 88.:  I,  Chas.  M.  Hovey, 
auditor  of  the  state  of  Kansas,  do  herebjr 
certify  that  this  bond  has  been  regularly  and: 
legally  issued,  that  the  signatures  thereto  are- 
genuine,  and  that  tbe  same  has  beea  Axiljt.- 
registered  in  my  office  according  to  law.  In 
witness  whereof,  1  liave  hereunto  set  my 
hand  and  afllxed  my  seal  of  office  at  the  city 
of  Topeka  this  22d  dur  of  January,  189U 
Chas.  M.  Hovey,  Auditor  of  State  of  Kansas.. 
[Seal.]" 

The  case  was  tried  by  the  court  without  » 
Jury,  and  separate  findings  of  fact  and  con- 
clusions of  law  were  made.  Judgment  for 
the  piaintifl  below,  and  the  defendant  below 
brings  tbe  case  to  this  court  for^view.    It 
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is  nsetesB  to  attempt  to  discuss  separatelj 
the  IS  assignments  of  error  filed  In  this  case 
and  the  47  subdirisions  thereof  contained  In 
the  brief.  Many  of  them  are  merely  tech- 
nical. We  will  at  once  proceed  to  consider 
the  merits  of  the  case,  and  by  so  doing  will 
leach  the  same  conclusion  that  we  must  if 
we  were  to  separately  examine  the  numerous 
qnestions  raised  by  plaintiff  in  error  in  its 
brief.  The  evidence  in  the  record  and  the 
findings  of  fact  of  the  court  fairly  establfsh 
the  following  state  of  facts:  Some  of  the 
people  of  the  township  conceived  the  idea  of 
voting  aid  to  the  American  Sugar  Company 
to  assist  in  the  construction  of  a  sugar  mill 
in  the  township.  Being  Informed  that  the 
law  authorizing  the  Issue  of  bonds  to  a  pri- 
vate enterprise  was  unconstitutional,  the 
township  officers  sought  to  bind  the  town- 
ship by  Issuing  the  warrants  of  the  town- 
sliip  to  one  John  Rambo,  a  citizen  of  said 
tewnsUp.  Sixteen  warrants,  of  $1,000  each, 
vere  issued  and  delivered  to  said  Rambo. 
Afterwards  said  Rambo  made  a  proposition 
to  said  township,  that  be  would  compromise 
His  16  warrants  for  16  bonds  of  $1,000  each, 
Oae  in  30  years,  and  drawing  6  per  cent,  in- 
terest, payable  semlanually.  An  election 
was  called,  and  a  majority  of  the  votes  were 
cast  In  favor  of  issuing  such  refunding 
bonds.  The  township  officers  were  proceed- 
ing to  execute  the  bonds,  but  before  the 
final  completion  thereof  the  people  repented 
•f  their  action,  and  the  warrants  were  de- 
•tn^ed  about  the  4tb  day  of  December,  1880, 
amd  the  uncompleted  bonds  were  destroyed 
«n  the  21at  day  of  December,  because,  as  tea- 
tifled  to  by  John  Rambo  himself,  "it  was 
generally  rumored  that  the  sugar  company, 
to  whom  tbey  were  Intended  to  go  for  the 
'Erection  of  a  sugar  plant,  was  a  fraud,  and 
became  disorganized."  About  the  7th  day  of 
Febmary,  1890,  the  township  trustee  and 
treasurer,  and  Q.  S.  Stein  and  John  H.  Pitzer, 
net  at  the  house  of  the  clerk  of  said  town- 
isbip,  and  proceeded  to  write  up  the  bonds 
mentioned  in  this  action  and  13  others,  being, 
in  ail,  16  bonds,  of  $1,000  each,  and  the  cou- 
pons thereto  attached.  Said  bonds  were 
numbered  from  1  to  16,  inclusive,  and  were 
signed  and  executed  by  said  township  offi- 
cers as  and  for  the  act  of  said  township. 
The  bonds  were  afterwards  taken  to  the  of- 
fice of  the  county  clerk,  and  registered,  as 
per  the  certificate  above  set  forth.  They 
were  also  registered  In  the  office  of  the  audi- 
tor, and  were  accompanied  by  the  following 
certificates: 

"State  of  Kansas,  Stanton  County,  Town- 
ship of  PalkenBteIn-«j.:  I.  W.  B.  Ward, 
township  clerk,  of  the  township  and  state 
aforesaid,  do  hereby  certify  that  the  total 
amount  of  taxable  property  in  Falkenstein 
township  for  the  year  1889  amounted  to  $128,- 
IM2.00;  that  the  bonded  Indebtedness  of  said 
township,  this  date,  Is  $16,000.00;  the  total 
fioatlng  indebtedness  is  nothing.  I  further 
certify  that  the  bonds  of  said  township,  from 


the  number  one  to  number  sixteen,  Inclusive, 
issued  on  the  7th  day  of  February,  1890,  of 
the.  denomination  oi  one  thousand  dollars 
each,  signed  by  J.  B.  Tucker  as  twp.  trustee, 
attested  by  W.  B.  Ward  as  twp.  clerk,  and 
countersigned  by  L.  C.  Manson  as  twp.  treas- 
urer, were  Issued  In  strict  compliance  with 
law,  and  that  the  following  signatures  of  J. 
B.  Tucker,  W.  B.  Ward,  and  L.  C.  Manson 
were  executed  in  my  presence  by  the  same 
persons  who  signed  the  above  enumerated 
bonds.  In  testimony  whereof,  I  have  here- 
unto set  my  hand  and  official  seal  this  8tb 
day  of  February,  1890.  W.  B.  Ward,  Town- 
ship Clerk.     [Seal.]" 

"Statement  of  bonds  of  Stanton  county, 
Falkenstein  township,  canceled  by  the  isso- 
ance  of  refunding  bonds: 
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M 
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M 

•• 

87 

M 

•• 
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M 

•• 

88 

M 

" 

1.000 

M 

•a 

"State  of  Kansas,  County  of  Stanton— as.: 
I,  J.  E.  Tucker,  trustee  of  Falkenstein  town- 
ship, do  hereby  certify  that  the  above  and 
foregoing  is  a  true  statement  of  the  warranta 
of  said  township  that  have  been  refunded, 
and  canceled  by  the  issuance  of  new  bonds. 
Witness  my  hand  this  8th  day  of  February, 
1890.    J.  E.  Tucker,  Trustee." 

"State  of  Kansas,  County  of  Stantcm— as.: 
I,  Wallace  Gibbs,  county  clerk  in  and  for  the 
county  and  state  aforesaid,  do  hereby  certify 
that  the  within  named  J.  E.  Tucker,  trustee, 
W.  B.  Ward,  township  clerk,  and  L.  C.  Man- 
son,  tre.isurer,  are  the  legally  constituted  of- 
ficers of  Falkenstein  township,  Stanton  coun- 
ty, Kansas,  and  full  faith  and  credit  may  be 
attached  to  their  official  acts,  and  that  their 
signatures  on  first  page  of  this  Instrument 
are  official  and  genuine.  Witness  my  ivind 
and  official  seal  this  8th  day  of  Febmary, 
1890.  Wallace  Gibbs,  County  Clerk.  [Seal 
of  Stanton  County.]" 

The  taxpayers  of  the  township  were  en- 
deavoring to  prevent  the  recording  and  deliv- 
ery of  the  bonds,  and  through  the  county  at- 
torney of  Stanton  county  bad  notified  the 
state  auditor  to  not  register  them.  Applica- 
tlon  was  made  to  have  them  registered  In 
1890,  but  the  auditor  refused  to  register 
them.  After  the  inauguration  of  the  new 
auditor,  In  1891,  and  on  January  22d,  these 
three  bonds  were  again  presented,  and,  dur- 
ing the  absence  of  Mr.  Hovey,  one  of  the 
employes  In  the  office  registered  them.  Soon 
after,  the  auditor  made  a  notation  qa  his 
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record  to  not  register  any  more.  The  bonds 
were  turned  over  to  Stein  on  or  abont  tbe 
12tU  day  of  Pebmary,  1890,  and  he  gave  his 
receipt  for  the  same  to  the  township  trustee, 
and  shortly  afterwards  delivered  to  said 
trustee  a  receipt,  agreement,  and  bond  of  the 
American  Sugar  Company,  and  took  up  his 
reteipt  The  taxpayers  were  attempting  to 
prerent  the  execution  and  delivery  of  the 
bonds,  and  were  afterwards  endeavoring  to 
recover  them.  In  August,  1890,  the  town- 
ship trustee  and  derk  were  attempting  to  re- 
cover the  bonds,  and  on  pages  78,  T7,  and  78 
of  tlie  township  records  the  following  con- 
tracts and  stipulation  are  entered  of  record: 

"Copy  of  Contract.  State  of  Kansas,  Sew- 
ard County— es.:  Arkalon,  Kansas,  August 
C  1890.  Know  all  men  by  these  presents 
that  we,  John  B.  Tucker,  trustee  of  Falken- 
Btein  township,  Stanton  county,  Kansas,  and 
C.  A.  Soper,  township  clerk  of  said  township, 
county,  and  state,  of  the  first  part,  and  John 
H.  Pltzer,  party  of  the  second  part,  have  this 
dayentered  Intothe  following  contract:  That 
for  and  in  consideration  of  legal  service  ren- 
dered, to  be  rendered  for,  to,  and  upon  the 
delivery  of  this  contract,  we,  the  aforesaid 
oaicers  of  said  township,  county,  and  state, 
do  hereby  sell  and  transfer  and  assign  unto 
tbe  said  John  H.  Pltzer  three  certain  re- 
funding bonds  and  public  securities  of  and 
against  this  said  Falkenstein  township,  num- 
bered one  (1),  two  (2),  and  three  (3),  of  the 
denomination  of  one  thousand  dollars  each, 
and  hearing  interest  at  the  rate  of  six  per 
cent,  per  annum,  and  said  bonds  shall  be  bis 
compensaUon  In  full  for  said  legal  services. 
J.  E.  Tucker,  Township  Trustee.  C.  A  Soper, 
Township  Clerk." 

"State  of  Kansas,  Seward  County— ss.: 
Enow  all  men  by  these  presents,  that  John 
E.  Tucker,  trustee  of  Falkenstein  township, 
Stanton  county.  Kansas,  and  O.  A.  Soper, 
clerk  of  township,  parties  of  the  first  part, 
for  and  In  consideration  of  John  H.  Pltzer 
securing  and  delivering  unto  them  their  cer- 
tain refunding  bonds,  as  public  securities, 
of  the  denomination  of  one  thousand  dollars 
each,  and  numbered  7,  8,  9,  10,  11,  12,  13, 
H  IS,  and  16,  against  said  Falkenstein 
township,  hereby  assign  and  deliver  and  con- 
vey to  said  John  H.  Pltzer  number  1,  2,  3, 
4,  5,  6,  of  said  bonds  as  public  securities. 
John  E.  Tucker,  Township  Trustee.  O.  A. 
Soper,  Township  Clerk.  Dated  at  Arkalon, 
Kansas,  this  6th  day  of  August,  1890." 

Stipulation  (copy):  "Know  all  men  by  these 
presents,  that  it  Is  hereby  agreed  that  W. 
H.  Green  shall  hold  in  escrow  two  certain 
contracts  entered  Into  this  day  between  John  ' 
E.  Tucker,  trustee,  and  C.  A.  Soper,  clerk,  and 
John  H.  Pltzer.  Said  W.  H.  Green  to  de- 
liver said  contracts  to  John  H.  Pltzer  upon 
his  receipt  of  the  receipt  from  said  0.  A. 
Soper,  clerk,  that  he  has  received  certain  re- 
Amding  bonds  against  Falkenstein  township, 
raid  bonds  numbered  7,  8,  9,  10,  11,  12,  13, 
14, 16,  and  16.    Said  negotiations  to  be  closed 


up  within  thirty  days  from  this  date,  or  said 
contracts  held  by  said  Green  shall  be  return- 
ed to  said  township  officers,  unless,  for  rea- 
son, an  extension  of  time  is  granted  by  said 
township  officers.  Dated  at  Arlcalon,  Kan- 
sas, this  6th  day  of  August,  1890.  John  B. 
Tucker,  Trustee.    0.  A.  Soper,  Clerk." 

They  failed  to  obtain  the  bonds  under  these 
contracts,  and  afterwards  employed  one  U. 
B.  Soper  to  procure  the  bonds.  He  was  par- 
tially successful,  and  procured  a  portion  of 
them,  and  they  were  disposed  of  by  the 
township  in  the  following  manner,  as  is 
shown  by  the  township  record,  at  page  75: 
"Falkenstein  Township,  Stanton  County, 
Kansas.  AprU  30th,  1801.  Township  meet- 
ing, special  session,  pursuant  to  call  of  J. 
B.  Tucker,  trustee  of  said  township,  for  the 
purpose  of  receiving  certain  outstanding  re- 
funding bonds  against  said  township,  full 
board  being  present.  R.  B.  Soper  appeared 
before  said  board  and  delivered  to  said  J. 
E.  Tucker  ten  refunding  bonds  against  said 
township,  of  the  denomination  of  one  thou- 
sand dollars  ($1,000)  each,  numbered  7,  8,'  9, 
10,  11,  12,  13,  14.  1.5,  and  16.  Upon  motion 
of  L.  C.  Manson,  the  said  J.  E.  Tucker,  in  the 
presence  of  the  township  board,  D.  P.  Mor- 
rison, and  R.  B.  Soper,  proceeded  to  destroy, 
and  did  destroy,  the  above-described  bonds 
by  tearing  and  burning  the  same.  Being  no 
further  business,  the  board  adjourned.  C. 
A.  Soper,  Clerk.  J.  E.  Tucker,  Trustee." 
For  these  services  Mr.  Soper  was  paid  $100 
by  the  township.  In  the  month  of  Septem- 
ber, 1891,  the  defendants  in  error  obtained 
the  bonds  In  controversy  in  a  trade  with  (J. 
S.  Stein,  and  were  bona  fide  holders  thereof. 

Milton  Brown  and  A.  B.  Reeves,  for  phtln- 
tllf  in  error.  Samuel  Lawrence  and  C.  W. 
Knapp,  for  defendants  In  error. 

DENNISON.  J.  (after  stating  the  facts). 
In  the  determination  of  this  case  there  seem 
to  us  to  be  two  questions  that  present  them- 
selves for  our  consideration:  (1)  Do  the  rec- 
ords disclose  such  a  state  of  facts  as  entitle 
a  bona  fide  holder  of  the  bonds  to  recover 
thereon?  (2)  Is  the  township  estopped  from 
defending  against  the  bonds  by  reason  of  the 
recitals  coutained  in  the  bonds? 

The  defendants  'n  error  introduced  In  evi- 
dence the  contents  of  pages  81,  82,  and  83  of 
the  record,  which  were  copied  from  a  tj-pe- 
wrltten  paper  brought  to  the  meeting  held 
at  the  clerk's  house  on  *he  7th  of  February, " 
1800,  by  Pltzer  and  Stem,  and  which  pur- 
port to  be  signed  by  the  township  clerk. 
The  contents  of  said  pages  81,  82,  aud  83  are 
as  follows:  "That  afterwards,  on  the  3d  day 
of  December,  1889,  an  election  was  held  in 
Falkenstein  township.  In  pursuance  with  the 
above  notice,  and  such  election  being  con- 
ducted In  all  things  according  to  law;  and, 
after  the  polls  were  closed,  snid  officers  of 
said  Falkenstein  township  did  meet  at  the 
office  of  said  township  clerk  In  the  township 
of  Falkenstein,  county  of  Stanton,  and  state 
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of  E^ansas.  for  the  pnipose  of  and  did  then 
and  there  canvass  the  votes  cast  at  said  elec- 
tion held  on  the  3d  day  of  December,  1889, 
as  the  law  regnlres,  and  said  officers  did  then 
and  there  find  that  there  had  been  24  votes 
cast  at  said  election,  and  that  21  votes  were 
cast  for  said  proposition,  and  that  3  votes 
were  cast  against  said  proposition;  and 
whereupon  it  was  duly  ordered  and  declared 
by  the  honorable  trustee,  the  clerk,  and  the 
treasurer  of  said  township  of  Falkensteln,  in 
the  county  of  Stanton,  and  state  of  Kansas, 
that  said  proposition  to  refund  the  said  out- 
standing Indebtedness  by  issuing  sixteen 
bonds  of  said  township  of  Falkensteln,  of  the 
denomination  of  one  thousand  dollars  (|1,- 
000)  each,  due  thurty  years  after  July  1,  1889, 
with  interest  at  the  rate  of  six  per  cent 
per  annum,  payable  semiannually,  on  July 
and  January  1st  of  each  year,  was  duly  de- 
clared carried.  That  afterwards,  on  the  4th 
day  of  December,  1889,  all  and  each  of  said 
officers  of  said  Falkensteln  township  being 
present,  and  duly  assembled,  John  Rambo 
appeared  before  said  township  officers,  and 
then  and  there  surrendered  to  said  township 
officers  of  the  said  township  of  Falkensteln, 
in  the  county  of  Stanton,  and  state  of  Kan- 
sas, all  and  each  of  the  outstanding  Indebt- 
edness indicated  by  certain  scrip  which  he 
was  the  holder  and  owner  of,  amounting  to 
sixteen  thousand  ($16,000)  dollars,  and  the 
said  township  treasurer  of  the  said  township 
of  Falkensteln,  in  the  presence  of  the  other 
members  of  the  township  board,  accepted  from 
the  said  John  Rambo  the  said  township  scrip, 
aggregating  sixteen  thousand  ($16,000)  dol- 
lars, and  then  and  there  destroyed  said  scrip 
by  burning  the  same;  and  the  said  J.  E. 
Tucker,  trustee,  W.  B.  Ward,  clerk,  and  L.  C 
Manson,  treasurer,  of  said  township  of  Falk- 
ensteln, in  the  county  of  Stanton,  and  state 
of  Kansas,  did  then  and  there  make,  execute, 
and  deliver  unto  the  said  John  Rambo,  in  lieu 
of  the  said  sixteen  thousand  ($16,000)  dollars 
of  the  township  scrip  that  had  been  destroy- 
ed, sixteen  (16)  bonds  of  said  township,  of 
the  denomination  of  one  thousand  dollars  (1,- 
000)  each,  due  in  thirty  years  from  July  1, 
1889,  dated  on  February  7,  1890,  and  bearing 
Interest  at  the  rate  of  six  per  cent,  per  an- 
num, pas^ble  semiannually,  and  both  princi- 
pal and  interest  made  payable  at  the  fiscal 
agency  of  the  state  of  Kansas  in  the  city  of 
New  York,  and  said  Interest  being  evidenced 
by  sixty  (60)  coupons  attached  to  each  of 
said  bonds,  fifty-nine  of  said  coupons  each 
being  for  the  sum  of  thirty  (30)  dollars  each, 
and  one  of  said  coupons  being  for  the  sum  of 
eight  dollars  and  fifty  cents  ($8.50),  and  each 
of  said  bonds,  together  with  the  coupons 
thereto  attached,  having  been  duly  signed  by 
J.  B.  Tucker,  trustee,  attested  by  W.  B. 
Ward,  clerk,  and  countersigned  by  L.  C.  Man- 
son,  treasurer,  of  said  township  of  Falken- 
steln, in  the  county  of  Stanton,  and  state  of 
Kansas.  No  further  business  appearing,  the 
board    adjourned.     [Signed]     W.    B.    Ward, 


Township  Clerk  of  the  Township  of  Falkov- 
stein,  in  the  County  of  Stanton,  and  State  of 
Kansas." 

This  entry  upon  the  record  Is  claimed  b; 
the  defendants  in  error  to  show  the  regulari- 
ty of  the  action  of  the  township  officers,  and, 
being  a  part  of  the  records  of  the  township, 
and  made  by  Its  officers,  it  is  claimed  that 
the  township  is  estopped  from  denying  it. 
This  recites,  in  effect,  that  on  December  4. 
1889,  John  Rambo  surrendered  his  scrip  or 
warrants,  which  were  destroyed  in  his  pres- 
ence, and  that  the  officers  did  then  and 
there  execute  and  delivw  unto  the  said  John 
Rambo,  in  lieu  thereof,  16  bonds  of  $1,000 
each,  due  in  30  years  from  July  1,  1889,  dat- 
ed February  7,  1890,  etc.  The  court,  in  its 
findings  of  fact,  finds  that  the  signature  of 
the  clerk  to  this  record  is  genuine.  There- 
fore the  township  is  bound  by  it.  The  evi- 
dence seems  clear  that  the  typewritten  pa- 
per of  which  this  is  a  copy  was  never  seen 
by  any  of  the  township  officers  until  the 
meeting  at  Ward's  house  on  February  7, 1890, 
and  that  it  was  brought  there  by  Pltzer. 
However,  it  seemed  to  Pltzer  and  Stein  that 
these  things  should  appear  in  the  records  to 
have  occurred  on  December  4,  1889,  in  or- 
der to  successfully  rob  the  taxpayers  of  the 
township  out  of  the  $16,000;  and  as  the 
township  officers  have  seen  fit  to  adopt  it  as 
their  record,  the  township  is  estopped  from 
denying  its  contents,  and  for  the  purposes 
of  this  case  the  statements  therein  contained 
will  be  taken  as  true.  Fortunately,  howev- 
er, the  records  of  the  township  made  on  De- 
cember 21,  1889,  on  page  70  thereof,  had  ap- 
parently escaped  their  notice.  The  bonds 
had  been  eyecuted  and  delivered  to  .John 
Rambo,  the  alleged  township  creditor,  on  De- 
cember 4,  1889.  So  says  the  record  Intro- 
duced by  the  defendant  in  error.  What  was 
next  done  with  the  bonds?  The  record,  at 
page  70,  tells  us.  The  portion  thereof  which 
relates  to  the  bonds  reads  as  follows:  "De- 
cember 21st,  1889.  J.  B.  Tucker  and  W.  B. 
Ward  met  at  Mr.  Haas'  bank,  being  the 
Stanton  County  Bank,  and,  receiving  the  su- 
gar bonds  there  on  deposit,  then  and  there  did 
destroy  by  burning  in  the  presence  of  Lewis 
Haas  and  N.  R.  Lyons.  W.  B.  Ward,  Cl^k. 
J.  B.  Tucker,  Trustee." 

Now,  let  us  stop  and  recapitulate,  and  see 
the  condition  of  things  on  December  21, 1889. 
Warrants  had  been  Issued  to  Rambo.  Ram- 
bo had  agreed  to  compromise  for  refunding 
bonds.  An  election  had  been  held,  and  a  ma- 
jority had  voted  In  favor  of  issuing  the  re- 
funding bonds.  The  warrants  had  been  sur- 
rendered by  Rambo  and  destroyed.  The  re- 
funding bonds  had  been  executed  and  deliv- 
ered to  Rambo.  The  bonds  had  been  destroy- 
ed by  burning,  and  Rambo  ratified  their 
destruction.  This  is  a  complete  transaction. 
The  townsh'p  now  owes  nothing  to  Rambo, 
and,  so  far  as  the  records  are  in  evidence, 
it  has  no  outstanding  Indebtedness.  The  de- 
fendants in  OTor,  In  their  petition,  allege 
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that  the  bonds  In  tbia  suit  were  executed  on 
or  about  February  7,  1890,  and  have  proven 
tbat  tbey  were  executed  at  tbat  time  at 
Ward's  bouse.  On  February  7,  1890,  tbe 
township  had  no  indebtedness  to  fund.  There 
was  no  offer  to  compromise,  no  election,  and 
no  record  of  any,  by  which  any  bonds  could 
have  been  issued,  otber  than  those  which  had 
been  issued  on  December  4,  1889.  Of  course, 
if  there  had  been  valid  proceedings  for  the 
Issuance  of  bonds  on  December  4,  18S9,  and 
for  any  reason  the  issue  thereof  had  been  post- 
poned until  February  7, 1890,  and  even  if  some 
error  bad  been  made  in  those  tbey  had  at- 
tempted to  issue,  the  officers  could  have 
destroyed  tbem  and  Issued  others,  and  the 
record  could  have  shown  the  facts  as  they 
occurred.  But  in  this  case  the  record  re- 
cites the  fact  to  be  that  tbe  bonds  were  ex- 
ecuted and  delivered  to  John  Rambo  on  De- 
cember 4,  1889.  This  certainly  ends  this 
transaction,  so  far  as  tbe  issue  of  the  bonds 
was  concerned.  Tbe  warrants  had  spent 
their  force,  and  been  canceled.  The  election 
had  granted  authority  to  the  officers  to  issue 
tbe  bonds,  and  It  had  therefore  spent  its 
force.  Tlie  authority  conferred  by  the  elec- 
tion had  been  exercised,  and  the  bonds  were 
Issued  and  deliverea  to  John  Rambo,  and  the 
authority  granted  by  the  election  bad  ended. 
Xotliing  now  remained  for  the  township  to 
do  but  to  procure  the  bonds  from  John  Ram- 
bo, wltb  bis  assent,  and  destroy  them.  Aft- 
er that  was  done,  the  transaction  was  com- 
pleted, and  in  order  to  charge  the  township 
wltb  any  other  indebtedness  it  must  be  there- 
after created.  After  that  was  done,  no  other 
bonds  could  be  Issued  which  would  bind  the 
township,  unless  the  prerequisites  required 
by  law  bad  been  again  performed.  The  bonds 
were  procured  with  the  assent  of  Rambo, 
and  were  destroyed.  The  whole  transaction 
was,  therefore,  completed.  Everything  had 
been  wiped  off  the  slate,  and  all  parties  were 
at  Uberty  to  begin  again,  or  to  refuse  to  do 
so,  at  their  pleasure.  The  bonds  which  Pit- 
zer  and  Stein  Induced  the  township  board  to 
issue  on  February  7,  1890,  and  which  purport 
to  be  refunding  bonds,  were  issued  when 
there  was  no  debt  to  fund,  and  no  offer  to 
compromise  any  such  Indebtedness  liad  been 
made.  There  was  no  election  held  authoriz- 
ing any  issue  of  such  lionds.  Tbe  action  of 
tbe  board  in  pretending  to  issue  the  bonds 
and  then  exchange  them  for  a  worthless  con- 
tract to  build  a  sugar  mill  was  absolutely 
without  authority  and  void.  An  inspection 
of  the  township  records  would  have  disclosed 
tbe  contracts  with  Pltzer  and  the  transac- 
tion with  Soper  to  any  one  who  might  have 
examined  tbem  prior  to  the  purchase  of  the 
bonds.  This  would  have  been  an  additional 
circumstance  to  have  put  an  Intending  pur- 
chaser upon  his  guard.  An  inspection  of  the 
records  in  the  office  of  the  auditor  of  state 
would  have  shown  a  notation  not  to  register 
any  more  Ixmds,  and  also  tliat  these  bonds 
bad  been  registered  after  the  time  for  their 


registry  had  expired.  So  far,  therefore,  as 
the  records  of  the  township  are  concerned, 
they  show  conclusively  that  the  bonds  were 
Issued  without  any  authority  whatever,  and.  It 
tbose  records  impart  notice  to  a  bona  flde 
holder  thereof,  the  bonds  are  absolutely  void. 
We  come  now  to  a  consideration  of  the 
second  question,  viz.:  Is  the  township  estop- 
ped from  defending  against  tbe  bonds  by  rea- 
son of  tbe  recitals  therein  contained  ?  It  has 
been  uniformly  held  by  the  supreme  court 
of  the  United  States  that  where,  by  legisla- 
tive enactment,  authority  is  given  to  a  mu- 
nicipality, or  to  its  officers,  to  issue  municipal 
bonds,  but  only  on  some  precedent  condi- 
tion, such  as  a  popular  vote,  or  In  an  amount 
limited  by  the  amount  of  taxable  property, 
and  where  It  may  be  gathered  from  the  en- 
actment that  the  officers  of  the  municipality 
were  invested  with  power  to  decide  whether 
those  conditions  have  been  complied  with, 
their  recital  that  they  have  been,  made  in 
the  bonds  Issued  by  them  and  held  by  a  bona 
flde  purchaser,  is  conclusive  of  the  fact,  and 
binding  upon  tbe  municipality,  for  the  rea- 
son tbat  the  recital  itself  Is  a  decision  of  the 
I  fact  by  the  tribunal  selected  by  tbe  legisla- 
i  ture  to  decide  tbose  questions.  This  doctrine 
is  announced  in  Knox  Co.  t.  Asplnwall,  21 
How.  &44,  Coloma  v.  Eaves,  92  U.  S.  481,  and 
many  others.  Tbe  dissenting  opinion  of  Jus- 
tice Miller,  concurred  In  by  Justices  Davis 
and  Field,  in  Humboldt  Tp.  v.  Long,  Id.  G46, 
is  a  strong  one.  However,  the  doctrine  an- 
nounced In  the  majority  opinion  has  been 
adopted  by  our  supreme  court  in  State  v. 
Commissioners  of  Kiowa  Co.,  39  Kan.  657, 
19  Pac.  925,  and  cases  therein  cited.  The 
I  bonds  in  this  case  recite  that  they  are  "is- 
sued by  virtue  and  In  accordance  with  the 
provisions  of  sections  1-3  of  chapter  50  of 
the  Laws  of  1879,"  being  a  portion  of  the 
refunding  law,  and  they  also  contain  the  fol- 
lowing: "And  It  Is  further  certified  and  re- 
cited that  all  facts,  conditions,  and  things 
required  to  be  done  precedent  to  and  In  the 
Issuance  of  said  bonds  have  been  done,  hap- 
pened, and  performed  m  regular  and  due 
form  as  required  by  law."  Sections  1-3  of 
chapter  50  of  the  Laws  of  1879  read  as  fol- 
lows: 

"Funding  Bonds.  That  every  county,  ev- 
ery city  of  the  first,  second  or  third  class,  the 
board  of  education  of  any  city,  every  town- 
ship and  every  school  district,  is  hereby  au- 
thorized and  empowered  to  compromise  and 
refund  its  matured  and  maturing  indebted- 
ness of  every  kind  and  description  whatso- 
ever, upon  such  terms  as  can  be  agreed  upon, 
and  to  issue  new  bonds,  with  semiannual 
Interest  coupons  attached.  In  payment  for 
any  sums  so  compromised;  which  bonds 
shall  be  issued  at  not  less  than  par,  shall 
not  be  for  a  longer  period  than  thirty  years, 
shall  not  exceed  m  amount  the  actual 
amount  of  outstanding  Indebtedness,  and 
shall  not  draw  a  greater  interest  than  six 
per  cent.  i>er  annum."  ^-^  . 
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"lBsnanc«  of.  Bonds  Iseued  under  this  act 
\ij  any  county  shall  be  slgrned  by  the  chair- 
man  of  the  board  of  county  commisslonera 
and  attested  by  the  county  clerk,  under  the 
seal  of  the  county.  Bonds  Issued  by  any 
-city  shall  be  signed  by  the  mayor,  and  at- 
tested by  the  city  clerk,  under  the  seal  of 
the  city.  Bonds  issued  by  any  township  stiall 
be  signed  by  the  trustee,  attested  by  the 
township  clerk,  and  countersigned  by  the 
township  treasurer.  Bonds  issued  by  the 
board  of  education  of  any  city  shall  be  sign- 
ed by  the  president,  and  attested  by  the 
«lerk  of  the  board,  under  the  seal  of  such 
board.  Bonds  issued  by  any  school  district 
flhall  be  signed  by  the  director,  attested  by 
the  clerk,  and  countersigned  by  the  treasurer 
of  the  school  district  board,  and  the  coupons 
shall  be  signed  by  the  mayor,  president,  di- 
rector, trustee  or  chairman  of  the  board  of 
county  commissioners,  and  the  clerks  re- 
spectively. Such  bonds  may  l>e  In  any  de- 
nominations, from  one  hundred  to  one  thou- 
sand dollars,  and  made  payable  at  such  place 
as  may  be  designated  upon  the  face  thereof, 
and  they  shall  contain  a  recital  that  they  are 
issued  under  this  act" 

"Exchange,  etc.  When  a  compromise  has 
been  agreed  upon,  it  shall  be  the  duty  of  the 
proper  officers  to  issue  bonds  at  the  rate 
agreed  upon  to  the  holder  of  such  indebted- 
ness, in  the  manner  prescribed  in  this  act; 
but  no  bonds  shall  be  Issued  under  this  act 
until  the  proper  evidence  of  the  indebtedness 
for  which  the  same  are  to  be  issued,  shall 
be  delivered  up  for  canceliation:  provided, 
that  no  compromise  by  any  township  or 
school  district  shall  be  of  any  validity  unless 
assented  to  by  the  legal  voters  of  such  town- 
ship or  school  district,  at  an  election  or  school 
meeting  called  for  such  purpose,  of  which 
election  or  school  meeting  at  least  ten  days' 
notice  shall  be  given." 

This  is  the  legislative  enactment  recited  in 
the  l>onds  by  which  authority  is  given  the 
township  officers  to  issue  them.  The  condi- 
tions precedent,  as  gathered  from  the  act,  are 
an  indebtedness,  an  agreement  to  compro- 
mise, an  election  after  10  days'  notice,  the 
canvass  of  the  vote,  the  finding  that  a  ma- 
jority favor  the  compromise,  and  declaring 
such  to  be  the  result.  After  these  things  are 
done,  the  township  trustee,  cleik,  and  treas- 
urer are  authorized  to  execute  and  deliver 
the  bonds.  If  these  officers  are  Invested 
with  the  power  to  decide  whether  these  con- 
ditions have  been  comphed  with,  and  such 
power  is  vested  by  the  legislative  enactment 
recited  in  the  bonds,  then  this  decision  is 
binding  upon  the  township.  A  critical  exam- 
ination of  these  three  sections  discloses  the 
fact  that  the  township  officers  are  by  them 
Invested  with  the  power  to  compromise  and 
refund  its  matured  and  maturing  indebted- 
ness, to  issue  refunding  bonds  therefor,  and 
to  sign  the  bonds.  They  are  prohibited  from 
Issuing  them  until  the  proper  evidences  of 
Indebtedness  are  delivered  up  for  cancella- 


tton,  and  It  Is  provided  that  the  compromise 
shall  be  of  no  validity  until  an  election  has 
been  called,  upon  10  days'  notice,  and  the 
voters  have  assented  to  the  compromise. 
Who  is  to  determine  whether  there  is  a  valid 
Indebtedness  against  the  township?  Evl- 
d^itly,  the  township  officers.  But,  in  order 
to  determine  that  this  is  so,  we  must  rely 
upon  other  laws  than  the  three  sections 
mentioned.  They  are  to  call  an  election  and 
give  10  days'  notice  thereof.  Who  is  to  can- 
vass the  votes  and  declare  the  result?  Or, 
In  other  words,  who  is  to  determine  whether 
the  legal  voters  have  assented  to  the  compro- 
mise? It  must  be  conceded  that  the  three 
sections  recited  In  the  bonds  do  not  inform 
us.  In  order  to  be  Informed  upon  this  ques- 
tion, we  must  lo<A  to  other  sections  of  the 
statutes.  Turning  to  paragraph  442  of  the 
General  Statutes  of  1889,  we  find  that  it 
reads  as  follows: 

"Election.  Before  the  issuing  of  any  such 
bonds,  the  proper  officers  of  such  county, 
city  or  township  shall  cause  an  election  to  be 
held  by  the  legal  voters  thereof,  at  the  usual 
place  or  places  of  holding  elections  in  such 
county,  city  or  township,  and  to  be  conducted 
and  the  returns  thereof  ascertained  In  the 
manner  provided  by  law  for  holding  general 
elections." 

In  order  to  ascertain  how  general  elections 
are  conducted  and  the  returns  thereof  are 
ascertained,  we  must  look  to  paragraphs  7071 
and  7072,  Oen.  St  1889,  being  secUons  8  and 
10  ot  "An  act  relating  to  townships  and 
township  officers"  (Gen.  St  1868,  p.  1084),  a 
portion  of  which  reads  as  follows: 

"Canvassers.  The  board  of  county  com- 
missioners shall  constitute  a  board  of  can- 
vassers. They  shall  assemble  at  the  office 
of  the  county  clerk  in  their  respective  coun- 
ties on  the  Friday  following  the  election  pro- 
vided for  in  this  act  and  shall  proceed  to 
canvass  the  votes  of  the  several  townships  of 
their  counties  for  township  officers  voted  for, 
in  the  same  manner  as  the  votes  for  other 
officers  are  canvassed.    •    *    •" 

"Certificates.  They  stiall  determine  who 
have  been  elected  to  the  several  offices  In 
each  township  in  their  respective  counties, 
which  determination  they  shall  reduce  to 
writing  and  cause  a  certified  copy  thereof  to 
be  filed  in  the  office  of  the  county  clerk;  and 
It  shall  be  the  duty  of  the  said  county  clerk 
to  issue  certificates  of  election  to  the  persons 
so  determined  to  be  elected,  and  deliver  ot 
forward  the  same  to  the  persons  entitled 
thereto." 

We  find,  by  these  sections  (and  not  by  the 
three  sections  mentioned  in  the  bond),  what 
tribunal  has  been  selected  by  the  legislature 
to  decide  these  questions,  and  we  also  find 
that  the  township  officers  do  not  compose 
the  tribunal  so  selected,  but,  instead  of  them, 
the  board  of  canvassers,  consisting  of  the 
board  of  county  commissioners.  Is  the  tri- 
bunal selected  to  decide  these  questions,  and 
the  county  clerk  is  to  notify  the  township 
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offieera  of  the  result.  It  mnst,  therefore, 
clearly  appe&r  tbat  the  bonds  to  wbicb  tbe 
coupuna  sued  upon  were  attached  do  not 
cuuie  within  the  rule  laid  down  in  Knox  Oa 
V.  AspinwaU,  supra.  We  shall  therefore  pro- 
ceed to  consider  the  bonds  freed  from  any 
statement  contained  therein  which  relates  to 
tlie  result  ot  an  election.  The  language  of 
said  section  3,  recited  In  the  bonds,  is  of  It- 
self suflicient  to  require  a  person  Intending 
to  purchase  the  bonds  to  inquire  into  the  suf- 
licleucy  of  the  election.  It  says:  "No  com- 
promise by  any  township  or  school  district 
shall  be  of  any  validity  unless  assented  to 
by  tbe  legal  voters,  •  •  •  at  an  election 
or  school  meeting  called  for  that  purpose,  of 
wbicb  election  *  *  *  10  days'  notice  shall 
be  ftlveu."  This  is  a  direct  notice  tbat  such 
an  eW-tioa  shall  be  held,  and  the  pnrchaser 
is  bound  thereby. 

It  has  now  been  aufflclently  shown,  in  this 
opiuiou,  (I)  that  tbe  records  do  not  disclose 
such  a  state  ot  facts  as  entitle  a  bona  fide 
holder  of  the  bonds  to  recover;  (2)  that  the 
ton-usblp  is  not  estopped  from  defending 
against  the  bonds  by  reason  of  the  recitals 
contained  in  the  bonds.  The  only  remaining 
gue.'.tion  to  be  considered  by  as  may  be 
statc^l  as  follows:  Is  the  defense,  as  shown 
by  tbe  records,  sufficient  to  defeat  a  recov- 
ery? This  question  must  be  answered  in  the 
affirmative.  Tbe  bona  fide  holders  had  no 
ri^bt  to  presume  they  were  issued  under  the 
circumstances  which  gave  the  requisite  an- 
thorlty.  They  were  bound  to  take  notice  of 
the  township  records.  The  township  rec- 
ords show  no  authority  whatever  for  the  is- 
suance of  these  bonds.  No  authmity  being 
shown  by  the  records,  the  presumption  is 
tbat  none  existed.  Surely,  the  authority  to 
contract  must  exist  before  any  protection  as 
an  innocent  purchaser  can  be  claimed  by  the 
holders  of  the  bonds.  The  United  States  so^ 
preme  court  has  said:  "In  each  case  the  per- 
son dealing  with  the  agent,  knowing  that  he 
acts  only  by  virtue  of  a  delegated  power, 
must,  at  hU  peril,  see  that  the  paper  on 
which  he  relies  comes  within  the  power 
within  which  the  agent  acts;  and  this  ap- 
plies to  ev^y  person  who  takes  the  paper 
afterwards,  for  it  is  to  be  kept  in  mind  that 
the  protection  which  commercial  usage  throws 
around  negotiable  paper  cannot  be  used  to 
establish  the  authority  by  which  it  was  orig- 
inally Issued."  Floyd  Acceptances  Cases,  7 
Wall.  676.  Also,  In  another  place:  "The  su- 
pert'lson  possessed  no  authority  to  make  the 
subscription  or  issue  the  bonds,  in  the  first 
instance,  without  the  previous  sanction  of 
the  qualified  voters  of  the  county.  The  su- 
perrlsors,  in  that  particular,  were  the  mere 
agents  of  the  county.  They  could  not,  there- 
tore,  ratify  a  subscription  without  a  vote  of 
tbe  county,  because  they  could  not  make  a 
subgcription  in  tbe  first  instance  without 
such  anthorlzation."  Judge  Cooley,  in  his 
work  on  C!onstltutional  Limitations,  says 
tbat,  whenever  a  want  of  power  exists,  a 


purchaser  of  securities  Is  chargeable  with  no- 
tice of  It,  if  the  defect  Is  disclosed  by  the 
corporate  records,  or,  in  ttiat  case,  by  other 
records,  where  the  power  Is  required  'to  be 
shown. 

We  have  not  treated  this  last  question  as 
fully  as  we  would  have  done  but  for  the  fact 
that  It  has  been  exhaustively  discussed  by 
Mr.  Justice  Brewer  in  Lewis  v.  Bourbon  C!o., 
12  Kan.  186.  We  have  only  endeavored  to 
make  enough  comments  to  render  this  opin- 
ion intelligible,  and  these  comments  have 
been  largely  taken  from  that  case.  For  a 
full  discussion  of  the  principles  upon  which 
this  decision  is  made,  reference  Is  made  to 
that  case,  and  especially  to  pages  216-222 
thereof.  We  must  hold.  In  this  case,  that 
the  township  oflicers  had  no  authority  to  is- 
sue the  bonds  which  they  issued  on  Febru- 
ary 7,  1890,  being  the  bonds  set  forth  in  this 
suit,  and  others;  and  the  records  of  tbe 
township  show  ttiat  they  had  no  such  power, 
but  that  what  power  they  ever  had  was  ex- 
ercised «ln  the  Issuance  of  the  bonds  which 
were  destroyed  on  December  21,  1889. 

In  1891  a  tax  was  levied  by  the  township 
to  pay  the  Interest  on  the  bonds,  which  was 
paid  to  the  county  treasurer,  but  was  never 
paid  to  the  bondholders,  because  the  town- 
ship board  protested  against  Its  payment 
Tbe  defendants  in  error  contend  that  the 
township  ratified  the  acts  of  the  township 
officers,  in  issuing  the  bonds,  by  levying  this 
tax  to  pay  interest  thereon.  This  conten- 
tion is  not  good.  .  The  tax  was  levied  by  the 
same  officers  who  issued  the  bonds.  The 
taxpayers  could  not  hinder  the  township  of- 
ficers from  issuing  the  bonds  nor  levying  the 
tax.  Craft  v.  Commissioners,  5  Kan,  518. 
Their  enforced  silence  can  hardly  be  con- 
strued as  an  acquiescence.  Lewis  v.  Bour- 
bon Co.,  supra.  The  taxpayers,  at  their  first 
opportunity,  elected  another  township  beard, 
and  the  new  board  protested  against  tbe  pay- 
ment of  the  interest,  and  refused  to  levy  any 
tax  for  such  payment. 

After  the  findings  of  fact  by  the  court  had 
been  announced,  both  the  plaintiffs  and  de- 
fendant filed  motions  for  Judgment  upon 
said  findings  of  fact  The  court  reserved 
its  ruliuK  upon  both  of  said  motions  until 
after*  its  announcement  and  reading  of  its 
conclusions  of  law.  The  conclusions  of  law 
are  as  follows:  "Conclusions  of  law:  The 
court  concUules,  as  a  matter  of  law,  that  tbe 
bonds,  the  coupons  of  which  have  been  sued 
upon  in  this  action,  are  leiial  and  valid,  and 
binding  upon  the  said  Palkenstcln  township, 
and  the  coupons  herein  sued  upon,  eviden- 
cing the  interest  on  said  bonds,  are  also  valid 
and  binding  upon  said  .township.  That  tbe 
bonds  are  refunding  bonds.  Issued  by  the 
township  to  refund  outstanding  indebted- 
ness, evidenced  by  township  warrants  to  the  . 
same  amount.  Tbat  the  Issuance  of  the  same 
was  completed  by  the  delivery  of  said  bonds 
to  the  American  Sugar  Company,  who  re- 
ceipted  therefor,  and  contracted  for  their 
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consideration.  That  the  plaintiff  Is  the  own- 
er and  holder  of  said  bonds  and  coupons,  be- 
ing  the  purchaser  thereof  for  a  valuable  con- 
sideration. That  the  plaintiff  Is  the  bona 
fide  holder  and  purchaser  of  said  bonds,  with- 
out notice  of  any  defect.  That  the  state- 
ment of  Stetn  to  one  of  the  plaintiffs  was 
not  notice.  That  the  records  of  the  township 
clerk,  county  clerk,  and  state  auditor,  of  mat- 
ters concerning  the  issuance  of  the  same,  re- 
quired by  law  to  be  kept  by  such  officers,  and 
in  their  offices,  are  not  such  as  import  notice 
to  a  bona  fide  bolder  for  a  yaluabte  consid- 
eration. The  court  therefore  concludes  that 
said  plaintiffs  are  the  legal  and  bona  fide 
holders  and  owners  of  said  coupons  sued  up- 
on, and  are  such  without  such  legal  notice  of 
any  defect,  irregularity,  or  Illegality  in  the 
same  as  would  deprive  them  of  their  right 
to  enforcement  of  Its  claim  and  collection  of 
the  same  against  the  township,  and  that 
there  Is  no  such  defect  as  would  entitle  the 
defendant  to  an  effective  defense  against 
said  obligation  of  the  township."  Tlje  court 
erred  in  the  above  conclusions  of  law.  The 
plaintiff  in  error  ia  clearly  entitled  to  judg- 
ment for  costs.  The  Judgment  of  the  district 
court  is  reversed,  and  this  case  is  remanded 
to  the  court  below  with  Instructions  to  ren- 
der Judgment  in  favor  of  the  plaintiff  in  er- 
ror against  the  defendants  in  error  for  costs. 
All  the  Judges  concurring. 


WEBBER  V.  CARET. 
(Oonrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  17,  1896.) 
RscoBS  on  Appeal — Jdrisdiction— Dismissai.. 
Under  section  1,  c.  245,  Laws  1889,  the 
record  brought  to  this  court  must  affirmatively 
show   that  this   court  has  jurisdiction,   or  the 
case  will  be  dismissed;    and,  when  the  record 
discloses  that  the  amount  in  controversy  does 
not   exceed   $100,   there   must   be   incorporated 
therein  a  certificate  of  the  trial  judge  showing 
that  the  case  is  within  the  exception  of  the  stnt- 
nte,  before  this  court  has  the  power  to  hear  and 
determine  the  same.     Clarli  v.  City  of  Ottawa, 
40  Pac.  1071, 1  Kan.  App.  304. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Barton  county; 
Ansel  R.  Clark,  Judge. 

Action  by  Samuel  Carey  against  H.  J. 
Webber.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Dismissed. 

J.  P.  Francis  (Q.  W.  Nimocks,  of  counsel), 
for  plaintiff  in  error.  Clark  &  Russell  and 
J.  B.  Prose,  for  defendant  in  error. 

COLE,  J.  This  action  is  before  us  npon  s 
motion  to  dismiss,  for  the  reason  that  the 
record  discloses  that  the  amount  in  con- 
troversy does  not  exceed  $100,  and  for  the 
further  reason  that  the  record  discloses  that 
no  proper  appeal  bond  was  filed  with  the 
Justice  of  the  peace  from  whose  Judgment 
the  plaintiff  In  error  attempted  to  appeal  to 
the  district  court    This  court  cannot  at  this 


time  pass  upon  the  second  question  raised, 
for  that  is  the  sole  question  practically  In- 
volved in  the  case  as  it  comes  to  this  court 
for  review;  but  the  first  point  raised  has 
already  been  passed  upon  by  this  court  In 
favor  of  the  position  contended  for  by  de- 
fendant In  error.  In  this  case  the  record 
discloses  that  the  amount  Involved  in  this 
controversy  does  not  exceed  $100;  and  un- 
less it  affirmatively  appears  that  the  amount 
Id  controversy  exceeds  that  sum,  inclusive 
of  costs,  or  the  district  judge  shall  certify 
that  the  case  is  one  coming  within  the  ex- 
ceptions named  in  the  statute,  this  court  has 
no  Jurisdiction  to  hear  and  determine  the 
same.  No  certificate  appears  in  this  record 
to  take  the  case  out  of  the  role  laid  down 
In  Clark  v.  City  of  Ottawa,  1  Kan.  App.  304, 
40  Pac.  1071,  and  the  case  is  therefore  dia- 
mlssed.    All  the  Justices  concurring. 


ATCHISON,  T.  &  S.  F.  R.  CO.  T. 
BARTLETT. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  17,  1896.) 

Railroad  Companibs— Action  roa  Btock  Kilucd 
— Demand — Evidence  —  Compktsnct  and  Snp- 
FioiEN'CT  —  Bill  or  Pabticulabs— Expbbt  Tbs- 
TiMosr. 

1.  A  person  who  has  dealt  in  horses,  more 
or  less,  for  a  number  of  years,  has  bought  and 
sold  horses,  owned  horses,  and  has  been  handling 
horses,  more  or  less,  all  of  his  life,  although  he 
has  not  sold  yearling  or  two  year  old  colts  for 
several  years,  and  has  not  bought  this  class  of 
horses  for  some  years,  and  does  not  know  any 
person  that  has  sold  or  bought  within  the  last 
S'ear,  and  says  he  does  not  know  -the  market 
price  at  D.  City  of  colts  of  the  age  of  the  ones  in 
controversy,  but  says  he  does  know  the  value  of 
these  colts,  is  competent  to  give  in  evidence  the 
value  of  the  colts  killed. 

2.  Where  a  demand  has  been  made  in  writ- 
ing to  the  ticket  agent  of  the  railroad  company, 
under  chapter  94  of  the  Laws  of  1874,  for  the 
value  of  stock  killed  by  the  company  in  the  oper- 
ation of  its  road,  such  demand  can  only  be  prov- 
en by  the  written  demand  itself.  Secondary 
evidence  is  not  competent  to  prove  the  same, 
unless  the  written  demand  has  been  lost,  or  it 
is  beyond  the  power  of  the  par^  desiring  to 
use  the  same  to  procure  it. 

3.  Where  a  bill  of  particulars  before  a  jus- 
tice of  the  peace  alleges  that  the  railroad  com- 
pany, with  a  train  of  cars  on  its  road,  with  a 
locomotive  engine  attached  thereto  for  the  pur- 
pose of  propelling  the  dame,  which  engine  and 
cars  wete  then  in  charge  of,  and  under  the  con- 
trol of,  defendant's  engineer,  fireman,  and  serv- 
ants, who  did  at  the  place  described,  upon  said 
defendant's  road,  carelessly,  wantonly,  mali- 
ciously, unlawfully,  and  with  gross  negligence, 
run  its  said  iocomotire  engine  and  cars,  which 
were  operated  as  aforesaid,  against  and  over, 
and  killed,  two  colts  of  the  plaintiff  (giving  their 
value^,  although  it  is  awkwardly  worded,  it  is 
sufficient,  in  a  bill  of  particulars  before  a  jus- 
tice, to  charge  the  railroad  company  with  a  com- 
mon-law action  for  the  value  of  the  colts  killed. 

4.  Where  there  is  sufficient  proof  before  the 
jury  to  make  out  a  prima  facie  case,  it  is  not 
error  for  the  court  to  overmle  a  demurrer  ta 
the  evidence. 

5.  Where  the  jury  have  returned  a  verdict 
upon  conflicting  evidence,  and  there  was  evi- 
dence npon  which  to  base  the  vwdict,  the  conrt 
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cannot  disturb  snch  verdict,  althongh  it  may 
think  tlie  preponderance  of  evidence  is  againat 
mch  verdict. 

(SjUabus  by  the  Court.) 

Error  from  district  court,  Ford  county;  A. 
J.  Abbott,  Judge. 

Action:  by  George  V.  Bartlett  against  tbe 
Atclilaon,  Topeka  &  Santa  F6  BaUroad  Com- 
pany to  recover  the  value  of  stock  killed. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

On  the  23d  day  of  May,  1889,  this  suit  was 
commenced  before  a  Justice  of  tbe  peace  of 
Ford  county,  Ean.,  to  recover  the  value  of 
two  colts  bdonglng  to  tbe  plaintiff  below, 
that  were  killed  by  tbe  engine  and  train  of 
cars  on  tbe  Atchison,  Topeka  &  Santa  F6 
BaUroad.  The  case  was  tried  before  the  Jus- 
tice, and  restilted  in  a  Judgment  for  tbe 
plaintiff  below.  Defendant  took  the  case  to 
the  district  court  by  appeal,  where  the  case 
was  tried  before  tbe  court  and  Jury.  Verdict 
for  plaintiff  below;  special  findings  of  fact 
returned;  motion  for  Judgment  on  findings 
of  fact,  notwithstanding  tbe  general  verdict; 
motion  overruled  and  excited  to;  case  made 
and  filed  in  the  supreme  court,  and  duly  cer- 
tified to  this  court  for  its  determination. 

A  A.  Hard  and  Stambaugh  &  Huid,  for 
jdalntiff  in  error.  Ed  H.  Madison,  for  de- 
fendant In  error. 

JOHNSON,  P.  J.  (after  stating  the  tacts). 
This  suit  was  commenced  before  a  Justice 
of  the  peace  of  Ford  county,  Kan.,  by  George 
Y.  Bartlett  against  the  Atchison,  Topeka  & 
Santa  F6  Bailway  Company,  to  recover  the 
value  of  two  certain  colts  alleged  to  have 
been  killed  by  the  raigine  and  cars  of  said 
railway  company.  Plaintiff  sets  out  two  caus- 
es of  action  in  his  bill  of  particulars,  tbe 
first  alleging  the  cause  of  action  under  cliap- 
ter  M,  Laws  1874,  commonly  known  as  the 
"Stock-Killing  Law,"  and  alleges  that  where 
the  colts  entered  upon  the  railroad  track, 
and  where  they  were  killed,  the  track  was 
nnfenced,  and  that  they  did  not  enter  upon 
the  track  at  or  near  a  public  crossing,  and 
were  not  killed  at  or  near  a  public  crossing, 
and  that  the  plaintiff  made  demand  of  de- 
fendant for  the  value  of  said  colts,  of  the 
defendant's  ticket  agent  at  its  dejiot  in 
Dodge  City,  Ford  county,  Kan.,  mote  tbai^ 
30  days  before  the  commencement  of  said 
action;  that  tbe  same  was  not  paid,— and 
allies  that  he  had  been  compelled  to  employ 
an  attorney  to  prosecute  said  action  for  tbe 
recovery  of  the  value  of  said  colts,  and  that 
a  reasonable  fee  for  his  attorney  is  $75.  As 
a  second  cause  of  action,  he  alleges  that  on 
or  about  the  9tb  day  of  March,  1889,  the  de- 
fendant's railway  train  and  cars,  with  a  lo- 
comotive engine  attached  thereto  for  tbe 
purpooe  of  propelling  tbe  same,  which  said 
engine  and  cars  were  then  in  charge  of,  and 
under  tbe  control  of,  said  defendant's  en- 
gineer, fireman,  and  servants,   who  did  at 


the  place  above  described,  upon  said  defend- 
ant's road,  in  said  county  of  Ford,  care- 
lessly, wantonly,  maliciously,  tmlawf ully,  and 
with  gross  nesligence,  run  said  locomotive 
engine  and  cars,  which  it  was  operating  as 
aforesaid,  against  and  over,  and  killed,  the 
two  colts  of  said  plaintiff,  and  alleges  the 
value  of  said  animals,  with  an  allegation 
that  tbe  road  was  nnfenced  at  the  point 
where  the  animals  were  killed.  Both  counts 
are  intended  to  include  the  killing  of  two 
colts  of  tbe  plaintiff  by  the  railway  company. 
The  case  was  tried  before  a  Justice  of  tbe 
peace,  and  Judgment  rendered  for  the  plain- 
tiff, and  defendant  appealed  to  the  district 
court,  where  tbe  case  was  tried  before  tbe 
court  and  a  Jury.  Tbe  Jury  returned  a  gen- 
eral verdict  for  the  plaintiff  below,  and  made 
and  returned  special  findings  of  facts.  De- 
fendant below  filed  motion  for  Judgment 
against  the  plaintiff  below  for  costs,  on  tbe 
special  findings  of  facts,  notwithstanding 
tbe  general  verdict,  which  motion  was  by  the 
court  overruled,  and  defendant  below  except- 
ed. Defendant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  defendant  except- 
ed. Judgment  was  rendered  for  plaintiff  be- 
low on  the  verdict  of  tbe  Jury,  to  which  Judg- 
ment tbe  defendant  below  duly  excepted, 
and  made  case,  and  brings  the  matter  to  this 
court  for  review. 

The  first  error  complained  of  by  plaintiff 
in  error  is  that  the  court  erred  in  permitting 
the  plaintiff  below,  while  a  witness  in  bis 
own  behalf,  to  testify  as  to  tbe  value  of  the 
colts  killed.  Counsel  contends  that  tbe  plain- 
tiff did  not  show  that  he  was  possessed  of 
sufficient  knowledge  of  values  of  horses  and 
colts  to  make  him  competent  to  give  in  evi- 
dence tbe  value  of  the  colts;  that  because 
he  did  not  know  the  market  price  of  colts  of 
that  age  in  Dodge  City,  and  had  not  sold  or 
purchased  colts  of  that  age  for  several  years, 
he  should  not  be  permitted  to  testify  as  to 
the  value  of  these  colts.  The  witness  gave 
a  description  of  the  colts,— age,  size,  health, 
and  color,— and  was  asked  the  question:  "Q. 
Do  you  know  tbe  value  of  those  horses?" 
The  witness  answered:  "I  do,  I  thiidc"  "Q. 
Do  yon  know  the  value  of  the  yearling  colt? 
A  I  think  I  do.  Q.  State  what  it  was,  to 
tbe  Jury."  Before  tbe  witness  answered  tbe 
question,  counsel  for  the  defendant  below 
cross-examined  tbe  witness  as  to  his  means 
ot  knowledge  of  the  value  of  such  colts,  and 
in  tbe  cross-examination  the  witness  said 
that  be  did  not  sdl  any  yearling  colts  that 
year;  did  not  know  anybody  that  did;  did 
not  know  what  the  market  price  was  at 
Dodge  City  for  yearling  colts;  did  not  know 
the  market  price  of  two  year  old  colts  at 
Dodge  City.  The  witness,  after  giving  tbe 
value  of  the  colts,  shows  that  he  had  con- 
siderable exjterience  with  horses;  bad  han- 
dled horses  for  a  number  of  years;  bought 
and  sold  horses;  that  he  was  62  years  old; 
had  dealt  in  horses  a  great  part  of  his  life; 
had  dealt  in  borses  occasionally  ever  since 
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be  was  16  yean  old;  bought  and  sold  in 
Ohio,  IlUnoIs,  Iowa,  and  Kansas;  had  re- 
sided In  Kansas  for  21  years.  The  evidence 
shows  that  the  witness  had  such  geoem 
knowledge  of  horses  and  of  their  value  that 
he  was  competent  to  testify  as  to  the  value 
of  the  colts  killed.  There  was  another  wit- 
ness who  testified  to  the  valae  of  these  colts, 
whose  competency  was  not  questioned,  who 
gave  substantially  the  same  value  of  the 
colts  that  this  witness  did. 

It  is  contended  by  counsel  for  plaintiff  in 
error  that  the  court  erred  in  permitting 
plaintiff  below  to  introduce  secondary  evi- 
dence to  prove  a  demand  on  the  railway 
company  for  payment  of  the  damages  occa- 
sioned by  the  killing  of  the  colts.  From  a 
careful  examination  of  the  record.  It  appears 
that  the  court  excluded  the  evidence  offered 
by  plaintiff  below  of  the  demand,  and  ruled 
the  same  ont;  and,  in  the  Instructions  of  the 
court  to  the  jury,  the  court  limits  the  right 
of  the  plaintiff  below  to  recover,  if  at  all, 
on  the  negligence  of  the  railway  company  In 
the  management  of  the  train  at  the  time  of 
the  killing  of  the  colts.  The  court  says  to 
the  Jury:  "I  instruct  you  in  this  case  that 
It  is  necessary,  in  Mder  that  the  plaintiff 
should  recover,  that  It  shall  appear  to  the 
Jury  from  the  evidence,  and  by  a  prepon- 
derance of  the  testimony,  that  the  killing  was 
the  result  of  the  negligent,  careless  manage- 
ment on  the  part  of  the  employes  of  the 
Company.  If  you  should  find  that  the  ani- 
mals were  killed  by  the  engine  In  the  operar 
tion  of  the  company's  road,  you  will  then 
Inquire  whether  the  killing  could  have  been 
avoided  by  reasonable  care  and  prudence  on 
the  part  of  the  employSs  of  the  train.  One 
other  matter  concerning  the  law,  before  I 
pass  these  general  instructions.  Plaintiff 
has  sued  for  an  attorney's  fee.  I  instruct 
you  In  this  case  that  under  the  theory  of 
the  connsel,  and  the  theory  pursued  in  the 
trial  ot  this  case,  plaintiff  cannot  recover  an 
attorney's  fee.  All  there  is  for  you  to  do  Is 
to  examine  this  evidence,  and  ascertain 
whether  or  not,  under  the  Instruction  I 
have  given  you,  and  the  evidence  you  have 
already  had  before  you,  the  plaintiff  Is  en- 
titled to  recover,  the  value  of  the  animals. 
The  attorney's  fee  provision  of  our  statute 
Is  a  statute  which  Is  not  applicable  where 
the  action  Is  brought  to  recover  because  of 
the  negligence  or  carelessness  of  the  com- 
pany in  the  killing  or  Injury  of  the  stock, 
—only  that  kind  where  the  recovery  may  be 
had  regardless  of  that  You  will  therefore 
disregard  anything  that  may  have  been  said, 
and  pay  no  attention  to  what  has  been  in- 
troduced before  yon  In  evidence,  as  to  attor- 
ney's fee,  sbonid  your  verdict  be  in  favor  of 
the  plaintiff."  The  court  did  not  regard  this 
action  as  one  under  the  statute  of  1874, 
which  provides  for  recovery  of  damages  for 
the  killing  or  Injury  of  stock,  without  re- 
gard to  the  qnestl<m  of  negligence,  where  the 
railroad  is  unfenced,  but  treated  it  as  an  ac- 


tion under  the  common  law.  We  do  noi 
think  the  question  of  demand,  or  the  want 
of  fence  along  the  line  of  the  railroad,  had 
anything  to  do  with  the  final  result  of  this 
case;  and  whatever  error  there  may  liave 
been  in  the  admission  of  evidence  in  rela* 
tion  to  demand  was  ImmatM'lal,  and  coold 
not  prejudice  the  defendant  below,  as  aJI 
injurious  Influence  that  such  evidence  could 
possibly  have  had  was  taken  away  by  the 
charge  of  the  conrt 

The  plaintiff  in  error  contends  that  this 
action  was  brought  under  chapter  M  of  the 
laws  of  1874,  and  could  not  be  maintained 
in  the  absence  of  proof  of  demand  In  accord- 
ance with  section  2  of  said  act  There  is  no 
question  but  that  the  first  cause  of  actioD 
stated  In  the  bUl  of  particulars  of  the  plain- 
tiff below  was  intended  to  be  laid  under 
the  statute,  and,  so  far  as  that  cause  of  ac- 
tion la  concerned,  the  plaintiff  below  coold 
not  recover  without  psoof  of  dnnand,  and 
such  demand  could  only  be  proven  by  com- 
petent evidence;  and,  there  being  no  com- 
petent evidence  Introduced  or  given  on  the 
trial  of  this  ease  to  prove  a  demand,  bence 
the  court  treated  the  case,  in  his  charge  t» 
the  Jury,  as  an  action  nnder  the  common 
law.  The  plaintiff  below  attempted  In  the 
second  cause  of  action  to  set  out  in  bis  bill 
of  particulars  such  facts  as  would  bring  his 
action  under  the  common  law,  and  based  his 
right  of  recovery  on  the  fact  that  the  kill- 
ing of  his  colts  was  caused  by  the  careless, 
wanton,  and  malicious  acts  of  the  railway 
company,  through  its  employes.  In  the  man- 
agement of  its  engine  and  train  of  cars  in  the 
operation  of  its  road.  In  tliis  attempt,  the 
language  employed  In  framing  the  bill  of 
particulars  is  very  peculiar  and  ambiguous, 
and  60  connected  that  It  would  seem  to  con- 
vey the  construction  that  Instead  of  the  rail- 
way company,  its  agents  <mp  employes,  being 
guilty  of  negligence,  the  railroad  train  did 
carelessly,  wantonly,  maliciously,  unlawful- 
ly, and  with  gross  negligence,  run  its  loco- 
motive and  cars  against  and  over,  and  kill- 
ed, the  colts.  It  is  contended  by  counsel 
for  plaintiff  in  errtw  that  under  the  peculiar 
phraseology  of  the  second  count  of  the  bUI 
of  particulars,  It  must  be  held  that  the 
charge  of  carelessness,  wantonness,  and 
maliciousness  was  against  the  railroad  train, 
and  cannot  be  held  to  be  a  charge  of  negli- 
gence against  the  defendant  Section  140  of 
chapter  80  the  General  Statutes  of  18S9  reeds: 
"The  court  in  every  stage  of  action,  must  dis- 
regard any  error  or  defect  In  the  pleadings  or 
proceedings  which  does  not  affect  the  snb- 
stantial  rights  of  the  adverse  party;  and  no 
Judgment  shall  be  reversed  or  vacated  by 
reason  of  such  error  or  defect"  Section  115 
of  the  Code  of  Civil  Procedure  reads:  "In 
the  constmction  of  any  pleading  for  the  pur- 
pose of  determining  Its  effect  Its  allegations 
shall  be  liberally  construed,  with  the  view 
of  substantial  Justice  between  the  xtarties." 
It  is  evident  that  the  attorney  who  drew  tb* 
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bill  of  parUculars  was  Bomewbat  unforto- 
uate  is  the  wording  of  tliia  cause  of  action; 
but  the  Intention  of  the  pleader  la  evident 
from  other  portions  of  tbe  cause  of  action, 
and  we  must  construe  this  cause  of  action 
as  a  whole,  for  the  purpose  of  determining 
the  real  meaning  and  sense  of  the  words' 
employed.  It  'was  certainly  not  the  Inten- 
tion of  the  counsel.  In  framing  this  cause  of  ac- 
tion, to  allege  that  the  railroad  train  ran  Its 
engine  and  cars  over  the  colts  of  the  plaln< 
tiil.  It  Is  apparent,  upon  the  reading  of  I 
the  entire  cause  of  action,  that  the  counsel  ! 
intended  to  allege  that  the  colts  were  killed  | 
bj  the  railroad  train  belonging  to  defendant  i 
below,  and  that  the  railroad  train  was  in 
charge  of,  and  under  the  control  of,  the  de- 
fendant's servants  and  employes,  and  that  It 
was  negligently  operated  by  the  employte 
and  servants  of  the  conipooy.  This  mistake  ; 
could  have  been  cured,  If  the  attention  of  i 
the  court  or  connsel  had  been  called  to  it,  I 
ai  any  time,  by  the  proper  amendment  tbere-  { 
to.  In  the  case  of  Crowther  v.  Elliott,  7 
Kan.  238,  Kingman,  C.  J.,  speaking  for  the 
court,  says:  "Does  the  petition  state  a  cause 
of  action?  We  think  it  does,— very  awk- 
wardly and  inartistically,  certainly;  but  we 
cannot  be  mistaken  in  the  fact  that  tbe  de- 
fendant was  made  aware  of  Just  wliat  the 
plaintiff  complained  of,  and  tbe  relief  be 
sought  The  court  must  tolerate  modes  of 
EUitemoit  imsaited  to  orderly  arrangement; 
the  use  of  words  inaptly  applied;  involved 
sentences,  lacking  simplicity  and  logical  ac- 
curacy,—if,  from  tbe  whole  petition,  the  na- 
ture of  the  cluu>^  can  be  ascertained.  We 
find  00  difiSculty  in  doing  so  in  this  case. 
The  contract  la  made  a  part  of  the  petition, 
and  la  not  difficult  of  construction.  The 
plaintiff  says  he  has  duly  performed  all  tbe 
conditions  Imposed  upon  htm  by  the  con- 
tract, and  specifies  wherein  tbe  defendant 
has  broken  his.  In  the  construction  of  any 
pleading  for  the  purpose  of  determining  its 
''Sect  its  allegations  shall  be  liberally  con- 
etrued,  with  a  view  to  substantial  justice  be- 
tween the  parties."  There  was  no  objection, 
by  demurer  or  otherwise,  taken  to  tbe  sec- 
ond connt  in  tbe  bill  of  particolaia  Tbe 
Q»se  was  tried  in  every  respect  as  though 
«ach  count  in  tbe  blU  of  particulars  stated 
a  good  cause  of  action,  and  tbe  objection  to 
this  count  of  tbe  bill  of  particulars  is  raised 
for  the  first  time  in  this  court;  and  we  do 
sot  think  that  tbe  plaintiff  in  error  suffered 
'i>r  prejudice  by  reason  ot  the  defective 
statements  in  the  second  cause  of  action; 
tbat  it  was  not  misled  in  any  particular; 
that  it  was  sufficient  to  apprise  the  defend- 
ant below  of  tbe  nature  of  the  claim  against 
it;  and  it  mnst  be  held  good  in  this  court 
In  tbe  case  of  the  Railway  Co.  v.  Yanz,  10 
Kan.  583,  Valentine,  J.,  speaking  for  the 
court,  says:  "The  case  was  tried,  from  be- 
ginning to  end,  as  though  the  plaintltTs  Ull 
of  partlcalaiB  was  sufilcient  in  every  re- 
^Mct,  except,  possibly,  aq  to  attorney's  tees. 


Bat,  even  as  to  attorney's  fees,  it  does  not 
appear  from  the  record  that  the  objection  to 
said  evidence  and  said  finding  concerning 
attorney's  fees  was  made  because  of  any 
supposed  defect  in  the  plaintiff's  bill  of  par- 
ticulars. The  objection  to  the  sufficiency  of 
the  bill  of  particulars  Is  really  made  for  the- 
first  time  in  this  court  and  then  it  is  made 
by  brief,  and  not  by  petition  in  error,  except, 
possibly,  by  remote  inference.  We  are  in- 
clined to  think  that  the  bill  of  particulars, 
as  a  bill  of  particulars  in  a  justice  court,  is- 
not  quite  so  bad  as  plaintiff  in  error  claims. 
But,  even  if  it  is  as  defective  as  plaintiff  in 
error  claims,'  still  we  think  the  proceeding 
to  trial  without  any  objection  thereto,  the- 
introduction  of  evldenco  under  it  as  thougb 
it  was  sufficient,  and  the  finding  and  judg- 
ment of  tbe  court  under  it,  waived  and  cur- 
ed all  the  supposed  defects." 

The  remaining  error  complained  of  con- 
sists in  the  overruling  of  the  demurrer  of 
tbe  defendant  below  to  the  evidence,  the- 
overruling  of  motion  for  judgment  on  the 
special  findings  of  fact  notwithstanding  tbe 
general  verdict,  and  overruling  the  motion 
for  a  new  triaL  We  will  consider  all  these 
objections  together.  We  do  not  think  the 
court  erred  in  overruling  the  demurrer  to- 
tbe  evidence,  for  the  reason  that  the  evi- 
dence for  the  plaintiff,  standing  alone  as  it 
did,  was  sufficient  for  the  consideration  of 
the  Jury,  and  proved  a  prima  facie  case  for 
the  plaintiff  below.  Was  the  evidence  such 
as  to  sustain  the  verdict  of  tbe  Jury?  The 
evidence  shows  that  the  colts  of  the  plain- 
tiff below  escaped  from  bis  inclosure  a 
short  time  before  they  went  upon  the  rail- 
road track  and  were  killed;  that  tbe  de- 
fendant below  was  operating  Its  road  at 
that  time  and  place  with  a  train  of  cars  con- 
sisting of  an  engine  and  from  25  to  30 
freight  cars;  that  it  was  going  up  a  grade- 
of  about  25  feet  to  the  mile;  that  it  was- 
running  at  about  5  to  6  miles  per  hour;  that 
the  engineer  discovered  the  colts  on  the 
right  of  way  before  they  came  upon  the 
track;  upon  seeing  the  colts,  be  blew  the 
whistle  of  his  engine  to  frighten  them 
away;  the  colts  ran  upon  the  track,  in 
front  of  the  train,  about  100  feet  from  where 
they  went  upon  the  track  to  the  point  where- 
they  were  killed;  that  they  continued  to 
run  along  on  the  track,  in  front  of  the 
train,  until  they  came  upon  a  high  embank- 
ment, and  to  an  open  bridge;  that  they  ran 
Into  the  bridge,  and  became  fastened  by  rea- 
son of  their  legs  passing  down  between  the 
railroad  ties,  and  tbe  train  overtook  tbem  on 
the  bridge,  and  they  were  killed.  The  jury 
find  that  the  engineer  discovered  the  colt» 
on  the  right  of  way  before  they  came  upon 
the  track;  that,  on  discovering  thiem,  he 
sounded  the  whistle;  that  he  applied  the 
brakes  on  the  eng;ine  before  he  struck  them; 
that  he  shut  off  steam  and  reversed  bis  en- 
gine before  the  colts  were  struck.  The  evi- 
dence nowhere  shows,  nor  do  tbe  findings 
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of  tbe  Juty,  that,  after  the  engineer  discov- 
ered the  colts  fast  In  the  bridge,  be  could, 
with  safety  to  his  train,  have  avoided  strik- 
ing them.  The  Jary  find  that  he  reversed 
his  engine  and  shut  ofF  steam  before  the 
colts  were  strucli,  but  they  do  not  find  that 
he  did  so  as  soon  as  he  discovered  they 
were  fast  In  tbe  bridge.  The  evidence  and 
findings  of  the  jury  show  that  he  stopped 
the  engine  and  train  about  150  feet  after  he 
passed  the  point  where  the  colts  were  struck. 
An  engineer,  on  seeing  stock  grazing  quietly 
along  the  road,  is  not  required  to  stop  his 
train,  or  slack  the  speed  thereof,  in  anticipa- 
tion that  they  will  come  upon  the  track;  but 
upon  seeing  stock  upon  the  track,  ahead  of 
blm,  and  running  along  the  track,  be  should 
bring  his  engine  under  such  control  that,  If 
the  stock  runs  In  the  cattle  guards  or  upon 
bridges,  be  could  avoid  destroying  them. 
Upon  all  this  evidence,  the  Jury  have  found 
for  the  plaintiff  beiow,  and  we  are  unable 
to  say  that  the  verdict  is  not  sustained  by 
the  evidence.  The  Jury  heard  all  the  evi- 
dence,— had  the  witnesses  before  tbem,— and 
It  was  their  duty  and  right  to  say  what  the 
evidence  proved.  There  was  evidence  upon 
which  the  Jury  could  properly  find  the  ver- 
dict which  they  did,  and,  having  done  so, 
we  cannot  disturb  it.  The  Judgment  of 
the  district  court  Is  affirmed.  All  the  Judg- 
es concurring. 


LA  CROSSB  MILLING  00.  v.  WILLIAMS. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  17,  1896.) 
RsPLEvm— SUFnciBMOT  OF  CoKPLAiHT— Demand. 

1.  Where  the  petition  alleges  that  the  plain- 
tifF  Is  the  owner  and  entitled  to  tbe  immediate 
possession  of  personal  property,  describing  it, 
and  that  the  defendant  wrongfully  detains  the 
same  from  her,  to  her  damage,  and  where  there 
Is  some  evidence  tending  to  prove  each  of  the 
above  allegations,  hdd.  It  is  not  error  for  the 
court  to  overrule  demurrers  to  the  petition  and 
to  the  evidence. 

2.  Where  the  petition  alleges  that  the  "La 
Crosse  Milling  Company"  is  composed  of  three 

Sersons,  naming  them,  and  the  allegation  is  not 
enied  by  afiSdavit,  the  persons  so  named  must 
be  considered  as  composing  the  firm;  and  a  de- 
mand made  upon  one  of  them  for  property  in 
the  possession  of  the  firm  is  a  sufficient  demand 
upon  the  firm  for  the  return  of  the  property. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Rush  county;  V. 
H.  Grinstead,  Judge. 

Action  by  Carrie  Williams  against  the  La 
Crosse  Milling  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

S.  I.  Hale,  for  plaintiff  In  error.  H.  L. 
Anderson,  for  defendant  in  error. 

DENNISON,  J.  This  Is  an  action  la  re- 
plevin, brought  by  Carrie  Williams,  as  plain- 
tiff, against  tbe  La  Crosse  Milling  Company, 
as  defendant,  to  recover  tbe  possession  of  a 
quantity  of  wheat  of  which  she  claimed  to 


be  tbe  owner  and  entitled  to  fhe  immediate 
possession,  and  which  she  alleges  was 
wrongfully  detained  from  her  possession  by 
the  defendant  below.  The  case  was  tried 
with  a  Jury,  and  they  rendered  a  verdict  in 
favor  of  the  plaintiff  below.  Judgment  was 
rendered  thereon  against  the  defendant  be- 
low, and  it  brings  the  case  here  for  review. 

The  first  assignment  of  error  Is  upon  the 
overruling  of  tbe  demurrer  to  plaintiff's  pe- 
tition. The  petition  alleges  that  the  plain- 
tiff below  Is  the  owner  of,  and  entitled  to 
the  immediate  possession  of,  the  wheat,  and 
that  the  defendants  below  wrongfully  detain 
the  same  from  her.  The  petition  also  al- 
leges the  facts  and  circumstances  which 
have  caused  her  to  be  damaged  by  reaaca 
of  such  detention.  The  grounds  for  the  de- 
murrer are  that  several  causes  of  action  are 
Improperly  Joined,  to  wit,  an  action  of  re- 
plevin and  an  action  for  damages  and  tres- 
pass. We  may  say  in  the  outset  that  the 
attorney  for  the  plaintiff  In  error.  In  his  ai^ 
gument,  stated  that  many  of  his  assignments 
of  error  were  technical,  and  that  he  relied 
more  particularly  upon  want  of  demand. 
However,  the  errors  are  discussed  In  the 
briefs  of  both  parties,  and,  so  far  as  mate- 
rial, we  win  briefly  notice  them. 

The  allegations  of  ownership,  right  to  the 
Immediate  possession,  the  wrongful  deten- 
tion, and  the  damages  for  such  wrongful  de- 
tention, are  not  different  causes  of  action 
Improperly  Joined.  On  the  contrary,  they 
are  the  proper  allegations  for  the  recovery 
of  the  possession  of  personal  property  and 
the  damages  for  the  wrongful  detention,  if 
any  damages  are  claimed.  There  was  no 
error  in  overruling  the  demurrer  or  the  mo- 
tion to  make  the  petition  more  definite  and 
certain.  There  were  no  objections  to  the 
Instructions  given,  and  no  exceptions  taken 
to  the  giving  thereof,  bence  they  cannot  lie 
reviewed  by  us. 

The  fourth  assignment  of  error  is  in  the 
admission  of  the  deposition  of  C!arrie  Wil- 
liams, and  In  overruling  the  objection  to 
some  of  the  tjuestions  therein.  Tbe  deposi- 
tion, as  a  whole,  seems  to  be  regular;  and 
the  plaintiff  in  error  only  nrges  its  objec- 
tion to  the  testimony  of  the  witness  as  to 
her  evidence  touching  the  substance  of  the 
written  contract  between  her  and  M.  Thor- 
nell,  the  owner  of  the  land  upon  which  the 
wheat  was  raised.  The  testimony  objected 
to  Is  as  follows:  "Ques.  State  how  you  got 
charge  of  that  land  during  the  years  1890 
and  1891?  Ans.  By  lease  from  M.  ThomelL 
Qnes.  What  kind  of  a  lease  had  yon?  (The 
defendant  objects  to  the  question,  for  the 
reasons  that  it  Is  Incompetent,  irrelevant, 
and  Immaterial,  and  not  the  best  evidence, 
which  objection  was  by  the  court  overruled, 
and  the  defendant  at  the  time  duly  except- 
ed to  the  ruling  of  the  court)  Ans.  A  writ- 
ten lease.  Qnes.  Have  you  the  lease  to  this 
quarter  section  of  land  which  you  got  from 
M.  Thomell?    Ans.  I  have.    Qnes.  Will  yon 
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attach  the  lease  to  this  deposition,  and 
make  It  a  part  of,  and  mark  It  "Exhibit  ▲'? 
Ana.  I  will."  "The  witness  produces  the 
lease,  which  la  marked  by  me  'Exhibit  A,' 
and  attached  hereto,  and  made  a  part  there- 
of. Wm.  Johnstone,  Notary  Public."  There 
is  not  one  word  in  the  deposition  touching 
the  substance  of  the  leaae. 

The  plalntUI  in  error  also  contends  that 
the  court  erred  in  admitting  a  letter  writ- 
ten by  Mr.  Thomell  to  Mrs.  Williams,  for 
the  reason  that  the  genuineness  of  the  in- 
strument is  not  proven.  It  was  abundantly 
proven  by  Mr.  Jeffries,  who  testified  that  be 
was  acquainted  with  the  handwriting  of  Mr. 
ThomeU,  and  the  letter  was  in  his  hand- 
writing. 

The  fifth  assignment  of  error  is  in  the  over- 
ruling of  the  demurrer  to  the  evidence  of  the 
plaintlir  below.  The  plaintlCT  below  Intro- 
duced evidence  tending  to  show  that  she  rent- 
ed the  land  upon  which  the  wheat  was  raised, 
furnished  seed  wheat,  and  had  it  put  in,  do- 
ing part  of  the  woric  herself,  and  hired  Jeff- 
ries to  cut  and  thresh  it;  and  that  she  was 
stUl  the  owner  of  it,  and  was  entitled  to  the 
immediate  possession  thereof;  and  that  the 
defendant  bdow  failed  and  refused  to  de- 
liver it  to  her,  and  still  detained  it,  after  due 
demand  bad  been  made  upon  it  by  an  agent  of 
the  plaintiff  bdow.  There  was  abundant  evi- 
dence to  sustain  the  plaintiff's  petition,  and 
the  court  committed  no  error  In  overruling 
the  demurrer  to  the  evidence.  The  plaintiff 
bt  error  contends  that  fraud  was  committed 
by  the  defendant  in  error  and  Horace  Wil- 
Uama  and  Mr.  Jeffries  In  attempting  to  cover 
up  the  property  of  Horace  Williams,  so  as  to 
place  it  beyond  the  reach  of  his  credltora 
This  question  was  properly  submitted  to  the 
jury,  up(»  conflicting  evidence,  and  th^ 
found  tar  the  defendant  in  error,  and  their 
verdict  was  approved  by  the  trial  court  It 
is  not  our  province  to  disturb  their  finding. 
We  do  not  weigh  evidence.  If  we  did,  we 
mi^t  find  the  facts  to  be  different  from  what 
this  Jniy  did.  The  evidence  is  not  entirely 
free  from  a  taint  of  fraud,  but  the  Jury  has 
found  that  the  transaction  was  all  right;  and 
we.  as  well  as  the  plaintiff  in  error,  must  sub- 
mit to  their  finding. 

This  brings  us  to  the  last  assignment  of  er- 
ror which  we  deem  material,  and  the  real 
contention  of  the  plaintiff  in  error,  L  e.  that 
there  was  no  demand  made  upon  the  plaintiff 
In  error  for  a  return  of  the  property,  as  re- 
qulied  by  law.  The  petition  alleges  wrongful 
detention,  and  also  a  demand.  Mr.  Jeffries 
testified  that  he,  as  agent  for  the  defendant  in 
OTor,  made  a  demand  for  the  wheat  prior  to 
tbe  commencement  of  the  action,  and  that  be 
made  his  demand  in  writing,  and  delivered  It 
to  William  Woik.  A  copy  of  the  demand  Is 
as  f (flows:  "I&  Crosse,  Kansas,  July  14,  1891. 
To  the  La  Crosse  Milling  Company:  I  here- 
by demand  the  wheat  belonging  to  Mrs.  Car- 
rie Williams,  now  in  your  possession,  on  the 
northeast  quarter  of  section  six,  in  township 
T.43F.no.2— 19 


seventeen,  range  eighteen  west  of  tbe  6th  P. 
M.,  in  Rush  county,  Knnwia.  B.  O.  Jeffries, 
Agent  for  Carrie  Williams."  The  plaintiff  ia 
error  contends  that  Mr.  Work  had  no  interest 
in  the  controversy,  and  v/ba  not  a  member  of 
the  firm  of  the  "la  Crosse  Milling  Company," 
and  was  only  an  employe  or  hired  hand.  The 
plaintiff  in  error  -attempted  to  prove  this  by 
Mr.  Work,  but  they  were  not  permitted  to  do 
so.  The  petition  alleges  that  "the  'La  Crosse 
Milling  Company'  Is  comi)08ed  of  Joseph  Na- 
mur,  F.  H.  Davis,  and  William  Work";  and 
the  denial  of  this  allegation  was  not  verified 
by  the  affidavit  of  the  plaintiff  in  error,  its 
agent  or  attorney,  as  is  required  by  section 
4191  of  the  General  Statutes  of  18S9.  There- 
fore, the  demand  was  made  upon  a  member 
of  the  firm,  and  \b  sufficient 

No  material  error  prejudicial  to  the  sub- 
stantial rights  of  the  plaintiff  in  enot  has 
been  committed  by  the  trial  coiart  The  Judg- 
ment of  the  district  court  Is  affirmed.  All  the 
Judges  concurring. 


ATCHISON,  T.  &  S.  F.  R.  CO.  T.  BRIGGS. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  IT,  1896.) 
RaUjBoai)  Companiks— Action  for  Fibs — ^Mau- 

VKH  OF  DaMASBS— BviDBNCB. 

1.  The  evidence  on  the  trial  of  a  case 
should  be  confined  to  the  Issues  stated  In  the 
pleadings  between  the  parties;  and  a  witness 
should  not  be  permitted,  over  the  objection  of 
the  adverse  party,  to  state  facts  that  are  col- 
lateral to  the  matters  In  dispute. 

2.  The  conrt  should  exclude  all  evidence 
of  collateral  facts  or  those  'which  are  Incapable 
of  affording  anv  reasonable  presumption  or  in- 
ference as  to  tne  principal  facts  of  matters  in 
dispute.  It  Is  error  for  the  conrt  to  permit  a 
witness  to  detail  facts  that  are  collateral  and 
irrelevant,  which  are  calculated  to  draw  the 
minds  of  the  furors  from  the  point  in  issue,  and 
to  excite  prejudice  and  mislead  them. 

3.  Damages  caused  by  setting  out  fire  in 
the  operation  of  a  railroad,  and  destroying  per- 
sonal property,  should  be  measured  by  the  fair, 
reasonable  value  of  the  property  at  the  time 
and  place  of  destruction. 

4.  The  correct  rule  for  the  measurement 
of  damages  done  to  land  alone,  caused  by  fire 
communicated  to  it  by  the  operation  of  a  rail- 
road, ia  the  difference  in  the  fair  market  value 
just  before  and  just  after  the  fire. 

(Syllabus  by  the  Conrt) 

Error  from  district  court.  Ford  county;  A. 
J.  Abbott,  Judge. 

Action  by  J.  O.  Briggs  against  the  Atchison, 
Toi)eka  &  Santa  F6  Railroad  Company  to  re- 
cover damages  resulting  from  a  fire  set  by  a 
locomotive.  There  was  a  judgment  for  plain- 
tiff, and  an  order  denying  a  new  trial,  and 
defendant  brings  error.     Reversed. 

On  the  28th  day  of  January,  1888,  J.  O. 
Briggs  commenced  this  action  In  tbe  dis- 
trict court  of  Ford  county,  Kan.,  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany, to  recover  damages  on  account  of  a 
fire  set  out  by  the  railroad  company  In  the 
operation  of  Its  line  of  railroad  through  Ford 
county,  on  tbe  6th  day  of  April,  1888,  In 
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which  he  alleges  that  the  railroad  company, 
through  Its  agents  and  employes,  carelessly 
and  negligently  set  fire  to  and  burned,  on  his 
land,  stuhble  and  growing  grass,  and  thereby 
damaged  his  land  and  grass  In  the  sum  of 
$300,  and  alleges  that  the  fire  was  set  out 
from  the  defective  smokestacli  in  a  defective 
engine,  the  property  of  the  railroad  company. 
The  case  was  tried  before  the  court  and  jury, 
and  resulted  In  a  verdict  and  Judgment 
against  the  railroad  company.  Defendant  be- 
low filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  defendant  duly  excepted,  and 
made  case,  and  brings  the  matter  here  for 
review. 

A.  A.  Hnrd  and  Stambaugh  &  Hurd,  for 
plalntitr  In  error.  Ed  H.  Madison,  for  de- 
fendant in  error. 

JOHNSON,  P.  J.  (after  stating  the  facU). 
The  first  errtM'  complained  of  is  that  the  court 
erred  in  permitting  the  introduction  of  certain 
testimony  over  the  objections  and  exceptions 
of  the  defendant  below.  The  plaintiff  had 
one  Elliott  sworn  and  examined  as  a  witness 
on  his  behalf.  This  witness  was  ezambied 
at  great  length  in  the  direct  and  cross-exam- 
ination, and  re-examined  several  times,  and 
recross-examined  several  times,  and  in  the 
course  of  his  examination,  cross-examination, 
redirect  and  recross  examination  it  aFi>eBred 
that  be  bad  bad  some  trouble  with  the  defend- 
ant below  (railroad  company),  growingout  of 
damages  on  account  of  fires  burning  over  his 
premises.  And  for  the  purpose  of  affecting 
his  credibility  as  a  witness,  and  showing  bis 
prejudice  and  hostility  to  the  railroad  com- 
pany, he  was  asked  on  the  cross-examination 
the  following  question:  "You  are  not  friendly 
to  the  railroad  company  7'  And  the  witness. 
In  a  kind  of  evasive  manner,  said:  "Well,  I 
don't  expect  to  upset  any  trains  for  them." 
And  then,  on  redirect  examination,  the  plain- 
tiff below  was  permitted,  over  the  objection 
of  defendant  below,  to  examine  the  witness 
as  follows,  and  the  witness  to  answer  tb« 
following  questions:  "Q.  State  why  you  were 
dissatisfied  with  the  settlement  with  the  rail- 
road company?"  This  question  was  objected 
to.  Objection  overruled  by  the  court,  and 
witness  answered:  "Witness:  I  would  like 
to  ask  your  honor  a  question.  I  don't  wiiA 
before  this  audience  to  be  placed  in  a  false 
light;  and  for  my  own  individual  reputa- 
tion, at  least,  I  would  like  to  make  an  answer 
to  the  question  as  to  the  claim  I  made,  which 
I  believe  to  be  strictly  honest"  This  state- 
ment was  objected  to,  and  asked  to  be  strick- 
en out.  The  objection  was  overruled,  and 
the  ruling  of  the  court  excepted  to.  By  the 
witness:  "My  hostility  towards  the  railroad 
company  is  simply  for  the  reason  that  they 
have  paid  me  very  little  over  half  of  an  hon- 
est claim  that  I  put  in.  That  is  the  reason  of 
my  hostility."  Motion  of  defendant  below 
to  strike  out  this  statement  overruled,  and 
rallng  excited  to.    And  the  court  further 


permitted  the  plaintiff  below  to  pat  tbe  fol- 
lowing questions  to  the  witness,  and  the  wit- 
ness to  answer  the  same,  as  follows:  "Q. 
About  bow  many  times  has  tbe  Santa  Fi 
Railroad  ComiMuy  failed  to  pay  yon  any- 
thing for  fires  that  have  been  on  your  place? 
(Objected  to;  incompetent,  Irrelevant,  and 
immaterial,  and  not  in  issue  in  this  case.  Ob- 
jection overruled,  and  ruling  excepted  to.) 
A.  They  have  paid  me  once  probably  without 
litigation;  nuiy  be  twice.  I  don't  recollect  of 
more  than  twice.  I  don't  recollect  more  than 
that  May  have  been  possibly  more  than 
once;  may  be  twice.  Q.  You  always  got 
damage  when  you  did  sue  them?  Object- 
ed to;  Incompetent,  Irrelevant,  and  imma- 
terial. Objection  ov^ruled,  and  ruling  ex- 
cepted to.)  A.  I  have,  and  I  liave  compro- 
mised after  suit  was  commenced.  Well,  I 
don't  know  that  I  have  ever  got  that  suit  has 
not  been  carried  clear  through,  and  I  think 
compromise  has  been  had  after  suit  was  com- 
menced. Q.  They  never  came  up  and  offer- 
ed to  pay  you  for  damages  they  did  to  you? 
(Objected  to;  incompetoit  Irrelevant,  and  Im- 
material, and  not  In  issue  in  this  case.  Ob- 
jection was  overruled,  and  ruling  excepted 
to.)  A.  They  have  come.  They  have  at 
some  times  come  to  see  me  before  suit  waa 
comm«iced,  bat  we  did  not  agree.  I  did  not 
take  what  they  <rflered  me."  Tbe  whole  of 
the  foregoing  evidence  was  incompetent,  and 
not  relevant  to  the  matters  at  issue.  The 
court  should  have  excluded  all  evidence  of 
ccdlateral  facts,  or  those  which  were  incapa- 
ble of  affording  any  reasonable  presumption 
or  infer^ice  as  to  the  principal  facts  or  mat- 
ters of  dispute.  This  evidence  was  calculat- 
ed to  draw  away  the  minds  of  tbe  Jurors  trom 
the  point  in  issue,  and  to  excite  prejudice^  and 
mislead  them.  The  issue  in  the  case  on  trial 
had  no  relation  to  the  matters  in  dispute  be- 
tween the  witness,  Blliott,  and  the  railroad 
company,  and  a  detail  of  bis  grievances  be- 
fore the  jury  was  prejudicial  to  the  defend- 
ant below,  and  tended  to  present  a  collateral 
issue  as  between  the  witness  and  th^ railroad 
company,  which  the  Jury  should  not  have 
beard. 

The  plaintiff  below  called  one  Stubbe  as  a 
witness  on  his  behalf,  and  examined  him  In 
relation  to  tbe  duties  of  the  master  mechanic 
and  other  employte  of  the  defendant  below  at 
the  shops  and  roundhouse  at  Dodge  Oty  in 
1886,  and  his  Imowledge  of  the  manner  In 
which  inspections  of  engines  were  made  by 
employ^  in  the  yards  and  roundhoosea  in 
1886.  This  evidence  was  all  given  over  the 
objections  of  the  defendant  below.  We  think 
this  evid«ice  was  too  remote^  and  was  not 
competent  to  prove  the  conditioa  ot  the  en- 
twine that  is  claimed  to  have  set  out  tbe  fire- 
In  April,  18SS,  and  should  have  been  exclud- 
ed, as  it  did  not  prove  any  fact  In  dispute  la 
this  case,  nor  tend  to  prove  any  fact  from 
which  the  jury  could  infer,  or  presume  neg^ 
llgence  of  the  railroad  company  in  caring  for 
Its  engines  and  machinery  in  1888. 
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Tbtf  plaintiff  in  error  oomplatos  of  tbe  in- 
structions of  the  court  to  the  Jury.  We  do 
not  deem  It  necessary  to  go  over  and  consider 
all  tlie  instructions  complained  of  by  tbe 
plaintiff,  as  the  Judgment  will  iiave  to  be  re- 
versed for  errors  already  pointed  out,  and  it 
is  not  probable  that  the  same  instructions 
will  again  be  glTen  to  the  jnry. 

The  court  gave  the  fc^lowing  instruction  to 
the  Jnry:  "Yon  are  Instructed  that  the  meas- 
ure of  damages  in  tills  case  is  to  be  deter- 
mined by  finding— First,  what  was  the  quan- 
tity In  value  of  the  crop  of  hay  grown  on 
the  burned  land,  in  the  year  1888,  at  the 
nearest  marliet  at  the  time  the  same  was  har- 
vested and  ready  for  sale;  second,  what  the 
quantity  and  value  of  said  crop  would  bave 
been  if  the  fire  had  not  occurred;  third,  how 
mocb  of  sncb  difference,  if  any  there  be,  was 
the  direct  result  of  the  fire.  Any  deteriora- 
tion of  said  crop  occasioned  by  any  other  cir^ 
Gumstance  or  condition  cannot  be  consid- 
ered." We  do  not  think  that  this  instruction 
contains  the  correct  rule  for  the  measure- 
ment of  damages  in  a  case  Uke  this.  The  in- 
structions of  the  court  to  the  Jury  should  l>e 
framed  so  as  to  present  clearly  to  the  Jury 
the  issues  stated  by  the  pleadings,  and  corre- 
spond with  the  evidence  given  under  the  is- 
sues. The  iflaintlff  below,  after  the  prelim- 
inary all^iatlMi,  states:  "Said  defendant,  in 
April,  1888,  through  Its  agents  and  employes, 
cardessly  and  negligently  set  out  fire  to  and 
burned,  on  the  land  ot  the  plaintiff,  growing 
grass,  and  thereby  damaged  plaintiff's  land 
and  grass  in  the  sum  of  three  hundred  dol- 
lars;" and  then  alleges  that  the  fire  was  set 
out  by  reason  of  a  defective  smoltestaclc  In  .a 
defective  engine.  The  plaintiff  below,  in 
stating  his  cause  of  action  in  his  petition, 
seems  to  base  his  damages  on  the  theory  that 
the  injury  was  to  the  land  itself,  and  tills  is 
tlie  theory  upon  which  he  seemed  to  offer  his 
evidence.  Plaintiff  below  called  one  James 
Crawford  as  a  witness  on  bis  behalf,  for  the 
sole  purpose  of  proving  his  damages,  and  aft- 
«'  showing  his  occupation  as  a  farmer,  and 
laying  the  foundation  tor  introducing  the 
evidence,  put  the  following  questions  to  the 
witness:  "State  if  you  Icnow,  from  experi- 
ence or  observation  or  any  other  source,  the 
damage  which  is  caused  to  the  productive 
qnalitlea  of  land  with  growing  bay  crop  by 
fire,  late  in  the  fall  or  early  spring?"  After 
the  witness  answered  that  he  did,  counsel 
for  plaintiff  propounded  the  following  ques- 
tion to  the  witness:  "Yon  may  state,  Mr. 
Crawford,  to  the  Jury,  if  yon  luiow,  what  the 
damage  would  be  to  the  producing  elements 
of  the  soil  if  the  land  was  burned  over,  say,  in 
Ai«il  of  any  given  year,  for  that  year.  I 
mean  by  that,  how  much  would  the  crop  be 
diminished  per  acre  by  burning  the  grass 
during  the  month  of  April?"  The  witness  an- 
swered that  it  would  be  30  to  50  per  cent 
Plaintiff  below  also  called  Mr.  Giles  as  a  wit- 
ness, to  prove  the  damages,  and  after  show- 
ing that  the  witness  was  a  farmer,  and  had 


had  experience  in  the  way  of  fire  burning  arei 
the  land,  propounded  to  him  the  following 
question:  "Do  you  know  what  the  damage 
is  to  the  yield,  the  producing  elements,  and 
of  the  BoU  to  have  a  fire  iwss  over  It  in  the 
early  spring?"  The  witness  answered  tliat , 
he  did,  and,  in  answer  to  questions,  gave  the 
Jury  his  Judgment  as  to  the  damage  to  the 
producing  qualities  of  the  B<rfl.  Other  wit- 
nesses for  plaintiff  below  were  examined  also 
as  to  the  injury  of  the  producing  qualities 
of  the  soil  after  it  had  been  burned  over  in 
the  early  spring.  We  think  that,  if  the  plain- 
tiff below  had  based  his  action  on  the  dam^ 
ages  to  the  stubble  and  grass  alone,  the  dam- 
ages should  have  been  confined  to  the  Injury 
done  at  the  time  of  the  fife.  The  rule  laid 
down  by  the  court  in  the  instructions  was 
dependent  upon  too  many  contingencies,  and 
was  too  uncertain  and  remote.  The  value  of 
personal  property  destroyed  by  fire  should 
be  determined  as  of  the  time  and  place  of  the 
destruction,  where  the  injury  done  by  set- 
ting out  fire  in  the  operation  of  a  laUroaA 
consists  in  an  injury  to  the  land  Itself.  The 
measure  of  damages  is  the  difference  in  the 
market  value  of  the  land  Just  l>efore  and  Just 
after  the  fire.  The  instruction  of  the  court 
does  not  state  the  correct  rule  for  the  deter- 
mination of  damages  to  either  itersonal  or 
real  estate. 

The  Judgment  of  the  district  court  is  re- 
versed.   All  the  Judges  concurring; 


STAX7FPBR  et  aj.  v.  DOTY  et  al. 
(Goort  of  Appeals  of  Kansas,  Southern  Depart- 
m«it,  W.  D.     Jan.  17,  1806.) 
Joi»T  Actios  ow  Notb. 
Where  a  promiaaory  note  is  assigned  te 
two  parties,  whose  interests  are  not  equal  ia 
said  note,  said  parties  may  bring  a  Joint  action 
to  recover  npoa  said  note. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Finney  count} ; 
A.  3.  Abbott,  Judge. 

Action  by  D.  W.  Stauffer  and  N.  O.  Jones 
against  Lee  Lk  Doty  and  others.  Judgment 
for  defendants.  Plaintiffs  bring  error.  Be- 
versed. 

Milton  Brown,  for  plaintiffs  in  error.  Hop- 
kins &  Hoskinson,  tor  defendants  in  error. 

COLE,  J.  The  defendants  In  error  execut- 
ed their  promissory  note  for  $130  to  one  T. 
0.  Mitchell,  who  afterwards  assigned  said 
note  to  plaintiffs  In  error;  said  assignment 
being  Indorsed  upon  the  note  in  the  follow- 
ing words:  "Without  recourse,  pay  to  D. 
W.  Stauffer,  or  order,  $55.00,  and  to  N.  C 
Jones,  or  order,  $75.00,— each  with  the  In- 
terest thereon.  T.  0.  Mitchell."  Plaintiffs  In 
error  brought  their  action  before  a  Justice 
of  the  peace  npon  said  note,  and  recovered. 
The  cause  being  appealed  to  the  district 
court,  it  was  tried  without  a  Jury,  and  a 
judgment  rendered  against  the  i^alntlffB 
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error  for  eosta.  From  the  decision  of  the  dis- 
trict court  plalntlfts  In  error  bring  the  case 
bere  for  review. 

Several  errors  are  alleged,  but  all  may  be 
consklered  together.  The  trial  court  held 
that  the  assigument  of  the  note  vras  an  at- 
tempted assignment  to  each  of  the  plaintiffs 
In  error,  and  was  therefore  void,  and  hence 
they  could  not  maintain  the  action;  and  It 
Is  here  contended  that,  even  If  the  assign- 
ment was  valid,  the  plaintiffs  In  error  could 
not  maintain  a  Joint  action  on  the  note  in 
question.  We  think  the  trial  court  was  in 
-error.  Our  statute  prescribes  (paragraph 
4103):  "Every  action  must  be  prosecuted  In 
the  name  of  the  real  parties  In  interest  ex- 
cept as  otherwise  provided  in  section  twenty- 
eight."  It  further  provides  (paragraph  4114): 
"Of  the  parties  to  the  action  those  who  are 
united  in  Interest  must  be  Joined  as  plain- 
tiffs or  defendants."  Section  28  (Oen.  St. 
1S68,  c.  80),  referred  to  in  the  first  section 
quoted,  is  as  follows:  "An  executor,  ad- 
ministrator, guardian,  trustee  of  an  express 
trust,  •  •  •  may  bring  an  action  with- 
out Joining  with  him  the  person  for  whose 
t>eneflt  It  Is  prosecuted."  We  suppose  It 
will  not  be  questioned  that  if  the  above 
assignment  had  been  made  to  Stauffer  and 
Jones  without  specifying  the  particular  In- 
terest of  either  In  the  note,  they  could  have 
maintained  a  Joint  action  thereon,  however 
nnequal  their  interests  might  have  been;  and, 
under  the  section  of  the  statute  last  quoted. 
If  the  assignment  had  been  made  to  another 
person  as  trustee  for  the  plaintiffs  In  error, 
such  trustee  could  have  maintained  an  ac- 
tion for  the  benefit,  of  plaintiffs  in  error,  al- 
though their  interests  In  the  note  were  un- 
-cqual.  We  fall  to  see  why  an  action  could 
be  maintained  by  a  trustee  for  the  benefit 
«f  the  plaintiffs  in  error,  or  by  the  plaintiffs 
In  error,  where  the  amount  of  interest  of  each 
Is  not  disclosed,  and  yet  that  an  action  may 
not  be  maintained  lilie  the  present  one.  The 
interest  of  the  plaintiffs  In  error  is  a  com- 
mon interest  It  is  true  each  Is  not  Inter- 
ested to  the  same  degree,  but  the  community 
of  Interest  exists  In  the  one  cause  of  action 
upon  which  they  seek  to  recover  against  the 
same  parties  defendant  In  the  case  of 
£warthout  v.  Railroad  Co.,  49  Wis.  625,  6 
N.  W.  314,  an  action  was  brought  by  Swart- 
bout  and  several  Insurance  companies  for 
-damages  caused  by  the  railroad  company. 
Frior  to  the  beginning  of  the  action,  each  of 
the  insurance  companies  paid  to  Swarthout 
the  amount  of  their  respective  policies,  and 
Swarthout  delivered  to  each  of  said  compa- 
nies a  written  assignment  of  .his  claim  to  the 
«xtent  of  the  several  payments  made.  It 
was  objected  In  that  case  that  the  rights  so 
Acquired  by  the  insurance  companies  were 
distinct  and  several,  and  that  therefore  there 
could  not  be  a  joinder  of  the  insurance  com- 
panies as  parties  plaintiff,  but  that  each 
must  sue  separately  for  its  Own  individual 
Injury.    In  deUvering  the  opinion  of  the  court 


In  that  case,  Oole,  J.,  said:  '^ut  it  Is  insist- 
ed that  the  facts  stated  show  that  the  plain- 
tiffs have  no  right  to  Join  In  bringing  the 
suit  *  *  *  It  Is  said.  If  the  defendant  is 
liable  at  all.  it  Is  separately  and  distinctly 
liable  to  each  insurance  company  to  the 
amount  paid  on  its  policy.  But  it  seems  to 
us  it  would  be  an  intolerable  rule  to  allow 
each  Insurance  company  to  bring  a  separate 
suit  The  railroad  might  well  say,  were  this 
attempted:  'The  claim  Is  indivisible.  There 
is  but  one  wrongful  act  complained  of,  one 
loss,  and  one  liability.' "  In  the  same  case 
the  doctrine  laid  down  in  School  Dist  v.  Ed- 
wards, 46  Wis.  150,  49  N.  W.  968,  Is  ap- 
proved. In  that  case  Lyon,  J.,  in  delivering 
the  opinion  of  the  court,  at  page  158,  46  Wis., 
and  page  968,  49  N.  W.,  says:  "The  fact 
that  the  several  school  districts  are  entitled 
to  the  money  in  unascertained,  and  prob- 
ably in  unequal,  proportions,  is  no  impedi- 
ment to  this  action.  That  is  a  matter  be- 
tween the  districts,  with  which  the  appel- 
lants have  no  concern.  It  Is  sufflcient,  for 
the  purpose  of  maintaining  the  action,  that 
they  are  Johttly  entitled  to  the  money  claim- 
ed. In  the  case  of  Railway  Co.  v.  Hnitt 
decided  by  this  court,  and  reported  In  41 
Pac.  1051,  the  facts  were  the  same  as  In 
Swarthout  v.  Railroad  Co.  In  that  case  Den- 
nlson,  J.,  In'  delivering  the  opinion  of  the 
court,  says:  "Who  are  interested  in  the 
subject-matter  of  this  action?  The  insurance 
companies,  to  the  extent  of  the  amount  paid 
by  them,  respectively,  and  the  interest  there- 
on, and  Hultt  &  Johnson  for  the  remainder; 
and,  clearly,  all  of  them  are  interested  in  ob- 
taining relief  demanded.  The  relief  demand- 
ed was  the  judgment  against  the  railroad 
company  for  the  burning  of  the  bam." 

In  this  case  neither  the  execution  of  tUe 
note  sued  upon  nor  the  written  assignment 
thereof  has  been  put  in  issue,  and,  such  be- 
ing the  case,  it  stands  admitted  that  the  de- 
fendants in  error  executed  the  note,  and 
that  it  was  duly  assigned.  Paragraph  481, 
Oen.  8t  1889,  provides  as  follows:  "It  shall 
be  lawful  for  any  person  or  persons,  having 
the  right  to  demand  any  sum  of  money  upon 
any  protested  bill  of  exchange,  l}ond,  or  note 
as  aforesaid,  to  commence  and  prosecute  an 
action  for  principal,  damages,  interest,  and 
charge  of  protest  against  the  drawers  or  In- 
dorsers,  makers  or  obligors.  Jointly  or  sever- 
ally, or  against  either  of  them  separately." 
Paragraph  4492,  Oen.  St  1889,  provides: 
"Judgments  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defendants. 
It  may  determine  the  ultimate  rights  of  the 
parties  on  either  side  as  between  themselves, 
and  it  may  grant  to  the  defendant  any  af- 
firmative relief  to  which  he  may  be  entitled." 
The  plaintiffs  in  error  had  obtained  the  title 
to  the  note  in  question  by  a  legal  assignment 
That  which  they  obtained  was  a  single  cause 
of  action,  and  they  were  equally  Interested 
In  that  cause  of  action  bein^^^pheld.    They 
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were  Bolng  npon  a  single  contract,  and  the 
statute  last  above  cited  proyides  the  manner 
In  which  judgment  might  be  rendered  In  said 
cause.  It  U  the  policy  of  our  Code  to  avoid 
a  multiplicity  of  actions,  and  to  simplify  the 
manner  in  which  relief  shall  be  obtained  in 
the  dlCterent  courts  of  this  state;  and,  wliat- 
ever  may  hare  been  the  rule  under  the  com- 
mon law,  to  hold  that,  imder  our  Code,  an 
assignment  like  the  one  in  question  may  not 
be  recovered  upon,  is,  in  our  opinion,  oppos- 
ing not  only  the  spirit,  but  the  letter,  of  the 
statute.  We  have  examined  the  cases  cited 
by  counsel  for  defendants  in  error,  and,  while 
some  of  them  hold  a  different  doctrine  from 
that  wlilch  is  above  announced,  such  holding 
was  under  statutes  entirely  dUFerent  from 
tliose  of  our  state.  On  the  other  hand,  the 
cases  are  numerous  wiiich  hold  as  we  do 
upon  this  question.  So  far  as  the  cases  from 
this  state,  cited  by  counsel,  are  concerned, 
we  believe  tlUs  decision  to  be  in  harmony 
witb  them.  The  Judgment  of  the  district 
court  will  be  reversed,  and  this  cause  re- 
manded for  farther  proceedings  in  accord- 
ance with  tills  opinion.  All  the  Justices  con- 
curring: 


GRAY  T.  HAISH. 
(Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  17.  1896.) 
ApnAi/— Okdbb  roB  Nbw  TatiO/— Rbtibw— Ju- 

KISDICTIOir. 

1.  The  Dower  to  review  an  order  of  the  dis- 
trict court  that  grants  or  refuses  a  new  trial,  as 
set  forth  In  paragraph  4641  of  the  General  Stat- 
utes of  1889.  refers  to  new  trials  granted  or 
refused  on  statutory  grounds,  contained  in  par- 
agraph 4401,  and  not  to  orders  setting  aside 
judgments  because  they  were  rendered  before 
ike  action  regularly  stood  for  triaL 

2.  An  order  setting  aside  a  Judgment  be- 
causo  it  is  alleged  to  have  been  rendered  before 
the  action  regularly  stood  for  trial  is  not  re- 
viewable by  this  court  while  the  action  is  still 
pending,  undetermined  npon  its  merits,  in  the 
conrt  below. 

3.  In  an  action  to  quiet  title  to  real  estate, 
where  the  record  does  not  show  such  amount 
in  controversy  as  gives  this  conrt  jurisdiction, 
and  the  jud^e  of  the  diftrict  court  does  not 
certify  that  it  Is  one  of  the  excepted  cases,  we 
must  dismiss  the  case  for  want  of  jurisdiction. 

(SyUabos  by  the  Conrt.) 

Eirrar  from  district  court,  Stafford  county; 
Ansel  R.  Clark,  Judge. 

Action  by  Howard  Gray  against  Jacob 
Halsb.  Judgment  against  Haish  was  set 
aside,  and  plaintiff  brings  error.    Dismissed. 

J.  W.  Rose.  P.  R.  Nagle,  and  Moseley  & 
Dixon,  for  plaintiff  In  error.  Whiteside  & 
Gleason,  for  defendant  in  error. 

DENMISOM,  J.  This  is  an  action  brought 
by  Howard  Gray,  as  plaintiff,  against  Jacob 
Halsb,  a  nonresident  of  the  state  of  Kansas, 
ds  defendant.  Service  was  made  by  publica- 
tion, and  judgment  was  rendered  by  default 
against  said  Halsh.  Said  defendant,  upon 
proper  proceedings,  procured  the  vacation  of 


said  Judgment,  and  permission  to  answer  In- 
stanter;  whereupon  said  defendant  filed  bis 
answer  and  cross  petition,  and  the  cause  vraa 
on  February  8,  1894,  continued  until  the  next 
term  of  the  court  On  March  1,  1894<  the 
said  plaintiff  filed  a  motion  asking  the  court 
to  compel  the  said  defendant  to  make  his 
answer  more  definite  and  certain.  At  th» 
May  term  of  said  court,  the  cause  was  con- 
tinued to  the  next  term  of  court  No  action 
was  had  on  said  motion  at  said  May  ternx 
At  the  October  term  of  said  court,  the  motloik 
to  make  more  definite  and  certain  was  over* 
ruled;  and  the  plaintiff  filed  a  reply  to  th» 
answer  of  the  defendant,  leave  of  the  court 
having  first  been  obtained.  At  said  Octo- 
ber term,  judgment  was  rendered  against 
the  said  defendant  in  favor  of  said  plaln>- 
tlfl.  There  was  no  appearance  of  said  de^ 
fendant  at  said  October  term  of  court  Therer- 
after,  on  February  5,  1895,  said  defendant 
filed  a  motion  to  vacate  and  set  aside  saift 
Judgment,  tar  the  following  reasons,  to  wit: 
"(1)  Because  of  the  rendition  b^ore  the  ac> 
'tion  stood  regularly  for  trial,  and  without 
the  presence  or  knowledge  of  defendant;  (2^ 
because  the  alleged  Judgment  was  taken  in 
the  absence  of  defendant,  on  the  day  plain- 
tiff filed  his  reply  to  defendant's  answer  and< 
cross  petition,  viz.  October  18,  1894,  the  last 
term  before  the  present  of  ttiis  term  of  court,*** 
—which  said  motion  was  by  the  court  su»> 
talned,  upon  condition  that  the  said  defend- 
ant, on  or  before  April  1,  1895,  pay  all  cost 
which  had  accrued  in  said  action  up  to  said 
time.  The  plaintiff  duly  excepted,  and  brings 
the  case  to  this  court  for  a  review  of  the 
ruling  of  said  court  sustaining  said  motioa 
to  vacate  and  set  aside  said  judgment 

The  defendant,  in  his  brief,  raises  a  jurist 
dlctlonal  question,  which  we  will  first  con- 
sider.  It  Is  alleged  that  the  ruling  of  the- 
trial  court  by  wliicb  it  vacated  and  set  aside- 
a  judgment  alleged  to  have  been  rendered  be- 
fore the  action  regularly  stood  for  trial  is  not 
such  a  ruling  as  is  reviewable  by  this  court, 
or  appealable  from  the  district  court  while 
the  action  is  still  pending  therein.  The  Jo- 
rlsdictlon  of  the  supreme  court  Is  embraced 
In  paragraph  4641  of  the  General  Statutes  of 
1889.  The  jurisdiction  of  this  court  is  em- 
braced In  section  9  of  chapter  96  of  the  Ses- 
sion Laws  of  1895.  The  question  of  authori- 
ty to  review  such  rulings  as  this  Is  very  fully 
discussed  in  McCuIloch  v.  Dodge,  8  Kan.  476, 
and  cases  therein  cited.  The  material  dif- 
ference between  that  case  and  the  case  at 
bar  is  that  in  that  case  the  order  set  aside 
a  judgment  by  default,  and  permitted  the  de- 
fendant to  answer;  while  In  the  case  at  bar 
the  order  set  aside  the  Judgment  because  it 
was  rendered  before  the  action  regularly 
stood  for  trial.  The  plaintiff  in  em»  con- 
tends that  this  order  is.  In  effect,  an  order 
granting  a  new  trial.  We  are  of  the  opin- 
ion that  this  contention  Is  correct  If  there 
has  been  an  examination  of  an  issue  of  fact 
in  the  action.     "A  new  trial  is  a  re-examlna- 
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Hon  In  the  same  court  of  an  issue  of  fact, 
after  a  verdict  by  the  Jury,  report  of  a  ref- 
wee,  or  decision  by  the  court"  Gen.  St. 
1889,  par.  4401.  The  effect  of  the  order 
ntade  In  this  case  will  be  to  grant  the  d^end- 
ant  a  new  trial,  and,  if  there  has  been  one 
trial,  this  will  be  a  re-examination  of  the  to- 
'Sues  of  fact;  therefore,  a  new  triaL  This 
is  a  matter  within  the  knowledge  of  the  trial 
eourt.  If  there  has  been  an  examination  of 
the  issues  of  fact  in  this  case,  the  evidence 
was  not  brought  to  this  court;  and  the  cer- 
tificate of  the  cleric  is  that  the  record  is  a 
full  and  complete  transcript  of  all  proceed- 
ings in  said  case.  If  the  record  bad  affirm- 
atively shown  that  evidence  had  been  intro- 
duced, and  that  an  examination  of  the  issues 
had  been  bad,  yet  -we  do  not  think  this  is 
Buch  a  granting  of  a  new  trial  as  would  be 
reviewable  outil  the  final  determination  of 
the  case  in  the  court  bdow.  Paragraph  4401 
Bets  forth  the  statutory  grounds  tor  a  new 
trial,  and  para^aphs  4403,  4404,  and  4406 
•et  forth  the  manner  of  procedure  to  obtain 
tt.  The  power  to  review  an  order  of  the  dis- 
tilct  court  that  grants  or  refuses  a  new  trial 
as  set  forth  in  paragraph  4641  refers  to  new 
trials  granted  on  such  statutory  grounds,  and 
not  to  orders  setting  aside  Judgments  be- 
aause  they  were  rendered  before  the  action 
regularly  stood  for  trial.  An  ord»'  setting 
aside  a  Judgment  because  it  is  alleged  to  have 
been  rend^'ed  before  the  action  regularly 
stood  toe  trial  is  not  reviewable  by  this  court 
while  the  action  is  pending  undetermined  up- 
•n  Its  merits  in  the  court  b^w. 

If  this  order  had  been  properly. reviewable 
by  us,  we  mtist,  nevertheless,  have  dismissed 
this  case  for  lack  of  jurisdiction.  The  rec- 
ord discloses  the  fact  that  this  is  an  action 
to  quiet  title  to  real  estate;  and,  although 
not  mentioned  in  the  brief  of  either  party. 
It  nowhere  appears  what  the  value  of  the 
leal  estate  is,  or  what  the  ahiount  in  contro- 
versy is.  True,  the  answer  of  the  defendant 
■ets  np  a  tax  deed  under  wliich  the  plaintiff 
elaims  title,  but  the  consideration  thereof  la  j 
only  $94.75.  The  answer  also  sets  up  a  sher- 
iff's deed  under  which  the  defendant  claims 
title,  but  the  consideration  thereof  is  (2,300. 
Neither  does  the  Judge  of  the  district  court 
certify  that  this  is  one  of  the  excepted  cases, 
aa  la  required  by  paragraph  4642.  This  case 
will  be  dismissed,  at  the  costs  of  the  plain- 
tiff in  error.    All  the  Judges  concurring. 


LIBBET  V.  RALSTON. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  17.  1896.) 
Rboord    on    Appeai/— Cbrtifioatb    of    Judob — 

COSOLUBIVSNESS — RgCITALS  IK  DSBD— 
ESTOPFBU 

1.  The  statement  in  a  record  prepared  for 
review  in  this  court,  when  accompanied  by  the 
certificate  of  the  judse  that  the  record  contains 
all  of  the  evidence  introdnced  on  the  trial  of 
■aid  cause,  and  all  of  the  proceedings  of  every 


nature  and  diameter  done  or  had  in  the  said 
cause,  must  be  held  to  be  conclnsire,  in  this 
court,  when  a  controversy  arises  between  the 
parties  of  the  cause  upon  that  question. 

2.  The  recital  of  a  material  and  particular 
fact  in  a  deed  binds  the  parties  to  such  Instru- 
ment, and  they  are  estopped  from  denying  the 
truth  of  said  recital. 
(SyUabus  by  the  Coort) 

Error  from  district  court.  Rice  county;  An- 
sel B.  Clarli,  Judge. 

Action  by  Laura  N.  Libbey  against  J.  T. 
Ralston.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

0.  F.  Foley  and  J.  W.  Brlnckerboff.  for 
plaintiff  in  error.  Samuel  Jones,  tor  d^eo<1- 
ant  in  enar. 

COLB,  J.  This  was  an  action  commmced 
in  the  district  court  of  Rice  county  by  the 
plaintiff  in  error  to  foreclose  a  mortgage  up- 
on certain  property  in  said  county.  The  only 
defendant  that  answered,  claiming  any  rights 
opposed  to  plaintiff  in  error,  was  the  de-. 
fendant  in  error,  J.  T.  Ralston,  who  alleged 
that  he  was  the  al>solute  owner  of  the  real 
estate  in  controvosy,  Iiavlng  obtained  his 
title  by  a  certain  sheriCTs  deed,  executed  and 
delivered  to  him  by  the  sheriff  of  Rice  coun- 
ty under  an  order  of  court  in  an  action 
brought  by  one  L.  Judson  upon  the  Interest 
coupon  secured  by  the  same  mortgage  sought 
to  be  foreclosed  in  this  action.  The  defend- 
ant further  alleged  in  his  answer  that  the 
coupon  sued  upon  by  Judson  was  the  first 
coupon  maturing,  and,  as  such,  a  first  lien 
for  the  amount  thereof  upon  the  premises, 
and,  further,  that  he  was  in  possession  of  the 
premises,  and  that  the  same  were  discharged 
from  any  claim  or  lien  of  the  plaintiff  in 
error.  There  seems  to  have  been  but  one 
question  presented  to  the  district  court;  add 
there  is  but  one  argued  in  the  briefs  filed 
by  counsel  in  this  court,  for  decision  in  this 
case,  and  that  is  as  to  whether  the  lien  of 
plaintiff  in  error  under  her  mortgage  Is  su- 
perior to  that  obtained  by  the  defendant  in 
error  at  the  sherifTs  sale  in  the  foreclosure 
brought  by  Judson.  The  trial  court  held  that 
it  was  not,  and  plaintiff  in  error  is  here  com- 
plaining of  a  Judgment  declaring  the  lien  of 
Ralston  to  be  superior  to  hers.  It  is,  how- 
ever, contended  by  defendant  in  error  that 
there  is  no  question  properly  before  this 
court,  for  the  reason,  as  it  Is  claimed,  that 
It  affirmatively  appears  that  the  record  Qoes 
not  contain  all  the  evidence  Introduced  in 
the  trial  court  The  record  Itself  contains  a 
statement  as  well  as  a  certificate  of  the  trial 
Judge,  that  it  does  contain  all  the  evidence 
introduced  at  the  trial,  but  it  is  contended 
by  counsel  for  defendant  in  error  that  the  de- 
cree entered  in  the  case  Drought  by  Judson, 
under  which  the  deed  to  Ralston  was  issued, 
was  introduced  in  evidence,  and  that  the  rec- 
ord so  shows,  but  that  said  decree  is  not  con- 
tained in  the  record.  There  Is  a  statement  In 
the  record  that  a  certain  paper,  marked  "Ex- 
hibit A,"  was  offered  in  evidence,  but  the  rec- 
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ora  does  not  ditsclose  whether  It  was  received 
and  read.  There  Is  also  a  statement  showing 
Hbtit  the  decree  referred  to  was  handed  to  one 
of  the  witnesses  being  examined,  and  his  atten- 
tion directed  to  Its  contents,  the  paper  being  re- 
ferred to  as  "Exhibit  A."  The  record  contains 
an  Exhibit  A,  which  is  the  sherifTs  deed  to 
Rateton  under  the  Judson  foreclosure.  With 
the  record  in  this  condition,  It  Is  Impossible 
for  us  to  say  whether  the  Exhibit  A  which 
was  offered  in  evidence  was  the  sheriff's 
deed  which  is  properly  made  part  of  the  ease 
nuide,  or  whether  it  was  the  paper  exhibited 
to  the  witnesses  marked  ^'Exhibit  A"  We 
most,  however,  presume,  under  the  state- 
ment that  the  record  contains  all  the  evi- 
dence, and  the  certificate  of  the  trial  Judge 
to  the  same  effect,  that  the  proper  Exhibit 
A,  was  Included  in  the  case  made,  and  that 
the  question  raised  by  plaintiff  in  error  Is 
therefore  properly  before  us  for  decision. 

"We  are  of  the  opinion  that  the  district 
court  erred  In  its  decision.  The  plaintiff  in 
error  In  this  case  claims  under  the  mortgage 
given  by  Bell  and  wife  to  the  Western  Fai-m 
&  Mortage  Trust  Company,  and  by  It  as- 
signed to  her.  The  defendant  in  error,  Ral- 
ston, claims  under  the  sale  made  In  the 
fbreclosure  brought  by  Judson  upon  the  first 
interest  coupon  of  the  same  bond  which  Is 
sued  upon  by  plaintiff  in  error,  and  the  sher- 
ifTs deed  executed  upon  the  confirmation  of 
such  sale.  The  rights  of  Ralston  must  there- 
fore be  the  same  as,  and  cannot  be  superior 
to,  those  obtained  by  Judson,  who  was  the 
plaintiff  In  the  foreclosure  action  upon  the 
Interest  coupon.  This  is  evident  from  the 
fact  that.  In  his  answer,  Ralston  alleged  that 
he  obtained  his  title  in  the  manner  above  re- 
ferred to,  and  pleads  the  same  and  that  title 
alone.  What  were  the  rights  of  Judson? 
By  reference  to  the  petition  filed  In  the  Jud- 
son foreclosure,  It  appears  that  the  holder  of 
the  principal  mortgage  bond  here  sued  upon 
was  not  made  a  party,  but  Judson,  in  hiB 
petition  In  that  case,  asKs  "that  said  lauds 
and  tenements  may  be  sold  according  to  law, 
without  appraisement,  subject,  however,  to 
any  Interest  therein,  lien  thereon,  or  claim 
thereto  by  the  holder  of  the  promissory  note, 
to  wit,  the  real-estate  coupon  mortgage  bond 
first  herein  described,  together  with  Interest 
notes,  to  wit,  the  coupons  attached  thereto 
and  not  included  In  plaintiff's  claim  here- 
in." The  bond  first  described  in  said  petition 
Is  the  one  In  suit  in  this  action.  Judson  was 
entitled  to  no  stronger  decree  than  that 
prayed  for  In  the  petition,  and  the  petition 
plainly  admits  that  the  claim  of  Judson  was 
to  be  subject  to  any  Hen  or  claim  of  the  hold- 
«r  of  the  bond  and  mortgage  here  in  suit. 
Again,  the  evidence  disclosed  that,  at  the 
sale  under  the  Judson  foreclosure,  Balston 
was  personally  present,  and  was  Informed 
that  the  premises  were  being  sold  subject 
to  a  mortgage  of  (2,000.  Counsel  for  defend- 
ant in  error  contends  that  the  words  "sub- 
ject to"  do  not  mean  subject  to  a  prior 


Uen.  We  think,  when  a  i>er6on  purcbas«8 
a  piece  of  real  estate  subject  to  a  mort- 
gage, that  he  weHl  understands  that  the 
rights  of  the  holder  of  the  mortgage  are 
paramount  to  those  obtained  by  him.  Again, 
is  Ralston  In  a  position  to  question  the  prior- 
ity of  the  lien  of  the  mortgage  of  the  plain- 
tiff In  error?  We  are  of  the  opinion  he  Is  not, 
not  only  for  the  reason  that  he  obtained  only 
the  rights  of  Judson,  who  admitted  the 
priority  of  plaintiff  In  error's  mortgage,  but 
also  because,  In  this  caie,  he  bases  his  defense 
and  his  title  upon  the  sherlfTs  deed  issued 
In  the  Judson  foreclosure,  which  deed  recites 
that  the  title  thereby  conveyed  was  subject 
to  the  Uen  of  the  mortgage  of  plaintiff  in 
error.  Ralston  Is  certainly  estopped  from 
denying  the  validity  and  priority  of  plaln- 
tifCs  lien,  which  Is  admitted  In  the  very 
deed  under  which  he  claims  title  In  this  ac- 
tion. Scott  V.  Douglass,  7  Ohio,  227;  Kaine 
T.  Deonlston,  22  Pa  St  202;  Freeman  v. 
Auld,  44  N.  Y.  65;  Clapp  v.  HalUday,  48 
Ark.  258,  2  S.  W.  853. 

It  Is  further  contended  by  counsel  for  de- 
fendant In  error  that  Ralston  is  entitled  to 
a  prior  lien  for  the  reason  that  he  paid  the 
taxes  which  were  due  and  unpaid  at  the 
time  of  the  Judson  foreclosure.  Our  view 
of  the  matter  Is  that  Ralston  purchased 
simply  the  equity  of  redemption  at  the'sale 
under  the  Judson  mortgage.  The  taxes  due 
and  unpaid  at  that  time  were  not  paid  by 
Ralston,  but  were  paid  by  the  sheriff,  under 
the  direction  of  the  court,  out  of  the  pro- 
ceeds of  said  sale,  and  he  thereby  extin- 
guished the  tax  lien  existing  upon  the  prem- 
ises. There  are  no  special  equities  in  this 
case  in  favor  of  defendant  In  error.  He  had 
actual  knowledge  of  the  condition  of  th« 
title  which  he  purchased  and  accepted  a 
deed  for,  which  admitted  the  priority  of  the 
lien  of  plaintiff  In  error.  The  judgment  of 
the  district  court  will  be  reversed,  and  this 
cause  remanded,  with  instructions  to  render 
Judgment  according  to  the  views  expressed 
In  this  opinion.    All  the  judges  concurring. 


VAN    ZANDT   et   al.   T.   SHTTTLER. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Jan.  17,  1896.) 
Husband  and  Wif>— Bona  Fiom  of  Tbanbao- 

TIONS— EVIDBSCE— Pk1V1LB0E»  COMMDXIOATIONS 

— Dbolaratiohb  or  Husband— Proof  o*  Dootr- 

HENTS- 

1.  It  la  Immaterial  to  the  defendant  In  er- 
ror, who  daima  the  property  in  controversy 
by  virtue  of  a  purchase  from  her  husband, 
whether  the  judgment,  or  the  execution  against 
^id  husband  by  virtne  of  which  the  levy  was 
made,  is  sufficient  or  not.  She  must  recover,  if 
at  all,  because  she  is  the  owner  of  the  property 
converted,  and  must  rely  upon  the  strength  of 
her  title,  and  not  upon  the  weakness  of  the 
title  of  the  plaintiff  in  error. 

2.  In  Kansas  a  married  woman  can  hold 
her  own  separate  property,  can  purchase  prop- 
erty from  her  husband,  and  can  be  by  him  maa» 
a  preferred  creditor;  but  where  she  claims  to 
have  purchased  property  from,  orjo  have  been 
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a  preferred  creditor  of,  the  husband,   who  is 
financially  embarrassed,  the  court  slionld  re- 

Siiire  clear  and  coDTlncing  proof  of  the  transac- 
on,  and  the  good  faith  and  adequate  considera- 
tion thereof. 

8.  Except  as  stated  in  section  2  of  this  syl- 
labus, the  same  rules  of  evidence  are  to  goyem 
in  transactions  between  hnsband  and  wife  as  in 
other  cases. 

4.  Commnnications  between  husband  and 
wife,  made  while  the  marriage  relation  exists, 
cannot  be  testified  to  by  either  of  them. 

5.  A  bill  of  sale  identified  by  the  subscrib- 
ing witness  is  sufficiently  identified  to  be  intro- 
duced in  evidence. 

6.  The  acts  and  statements  of  the  husband 
in  the  absence  of  the  wife  cannot  bind  her,  un- 
less done  or  made  by  him  as  her  agent,  while 
transacting  her  business,  and  connected  there- 
with as  part  of  the  res  gestee,  and  were  within 
the  scope  of  his  authority  as  such  agent. 

(Syllabus  by  the  Court) 

Error  from  district  conrt.  Rice  county;  J. 
H.  Bailey,  Judge. 

Action  by  Lodema  Sbnyler  against  W.  O. 
Van  Zandt  and  another,  for  conversion. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    AfBrmed. 

John  W.  Roberts,  for  plaintiffs  In  error. 
Clark  &  Oreen,  for  defendant  In  error. 

DENNISON,  J.  This  Is  an  action  brought 
In  the  district  court  of  Rice  county,  Kan., 
by  Lodema  Sbnyler,  as  plaintiff,  against 
W.  (9.  Van  Zandt  and  H.  H.  Carr,  as  defend- 
ants, to  recover  the  value  of  a  quantity  of 
broom  com  of  which  she  claims  to  be  the 
owner,  and  which  she  claims  was  taken 
from  her  possession  by  said  defendants  and 
converted  to  their  own  use.  The  plaintiff 
claims  to  be  the  owner  of  the  broom  com  by 
reasMi  of  having  purchased  it  from  her  hus- 
band, D.  M.  Shuyler,  at  a  time  prior  to  its 
being  baled,  and  before  a  portion  of  it  had 
been  cut  or  seeded.  She  claims  to  have  paid 
him  $95  for  It,  and  to  have  paid  $79.70  as 
the  expenses  of  gathering,  seeding,  and  bal- 
ing, etc.;  making  a  total  of  $174.70  which 
the  broom  corn  cost  her.  She  claims  that 
she  bad  loaned  her  husband  some  money 
which  she  had  received  from  her  father's  es- 
tate, and  that  by  a  settlement  bad  with  him 
on  February  14,  1888,  he  owed  her  $736.66, 
and  that  he  then  conveyed  to  her  personal 
property  of  the  value  of  $434,  leaving  a  bal- 
ance due  her  on  that  day  of  $302.  A  state- 
ment to  that  effect,  bearing  said  date,  sign- 
ed by  said  D.  M.  Shuyler,  Is  introduced  In 
evidence,  marked  "Exhibit  B."  She  also  In- 
troduces a  bill  of  sale,  dated  September  17, 
1S80,  of  the  broom  com,  for  $95,  as  a  part 
payment  on  the  sum  of  $338  of  money  bor- 
rowed of  her.  Said  bill  of  sale  Is  signed  by 
D.  M.  Shuyler  and  Is  marked  "Exhibit  A." 
The  defendant  EL  H.  Carr  claims  that  be 
levied  upon  said  broom  com  and  took  pos- 
session thereof  under  and  by  virtue  of  an 
execution  Issued  out  of  the  district  court  of 
Reno  county,  Kan.,  upon  a  Judgment  of  rec- 
ord therein  In  favor  of  the  Smith-Keating 
Implement  Company  against  D.  M.  Shuyler 
et  aL;  that  be  levied  upon  said  broom  corn 


as  the  property  of  said  D.  M.  Sbayler,  and 
that  he  sold  the  same  to  the  blgtaest  and 
best  bidder  for  cash,  to  wit,  W.  G.  Van 
Zandt,  for  the  sum  of  $173.  The  defendant 
W.  O.  Van  Zandt  was  the  purchaser  of  the 
property  at  the  sale,  and  took  possession  of 
It  The  agreed  value  of  the  broom  com  Is 
$173.ia  The  case  was  tried  with  a  Jury, 
who  returned  a  verdict  for  the  sum  of  $175.- 
80  In  favor  of  the  plaintiff,  and  judgment 
was  rendered  thereon  against  the  defend- 
ants, and  they  bring  the  case  bete  for  re- 
view. 

The  defendant  In  error  contends  that  the 
plaintiffs  In  error  have  paid  the  Judgment 
upon  which  the  execution  Issued,  and  hence 
cannot  maintain  their  defense  to  the  action. 
The  evidence  discloses  the  fact  that  they  had 
Indorsed  a  note  to  the  Smlth-Keatlng  Imple- 
ment Company,  and  after  Judgment  had 
been  rendered  thereon  they  had  paid  the 
company.  Whatever  there  may  be  In  this 
question,  the  defendant  In  error  is  In  no  po- 
sition to  complain  of  It  The  objection  la 
raised  In  her  brief  for  the  first  time,  and 
we  cannot  therefore,  review  the  question. 
Besides,  It  Is  no  concern  of  the  defendant  In 
error  whether  the  Judgment  or  the  execution 
Is  sufficient  or  not  She  must  recover  upon 
the  strength  of  her  own  title,  not  upon  the 
weakness  of  the  title  of  the  plaintiff  In  er- 
ror. If  she  Is  the  owner  of  the  broom  corn 
she  can  recover,  whatever  may  be  the  con- 
dition of  the  Judgment  or  the  execution;  and 
if  Mr.  Sbnyler  Is  the  owner  of  the  broom 
com,  then  the  condition  of  the  Judgment  and 
execution  is  his  affair,  and  not  hers. 

The  only  issue  in  the  conrt  below  was,  did 
the  broom  com  belong  to  the  defendant  In 
error,  and,  if  so,  did  she,  by  any  act  of  hers, 
waive  the  right  to  assert  her  ownership? 
The  broom  corn  was  raised  upon  the  home- 
stead of  Mr.  and  Mrs.  Shuyler,  and  if  Mrs. 
Shuyler  owned  It  she  must  rely  upon  the 
purchase  from  her  husband  for  her  title 
This  property  was  apparently  in  the  posses- 
sion of  the  husband.  He  appeared  to  be 
the  owner  thereof,  and  there  was  some  evi- 
dence tending  to  show  that  be  had  sold  It 
as  his  own  to  one  Harris.  However,  the 
deposition  of  Harris  and  the  bill  of  sale  do 
not  appear  in  the  record.  It  must  be  con- 
ceded that  a  married  woman  can  hold  her 
own  separate  property,  can  purchase  prop- 
erty from  her  husband,  and  can  be  by  him 
made  a  preferred  creditor.  Where  a  wife 
claims  to  have  purchased  property  from,  or 
to  have  been  a  preferred  creditor  of,  her  hus- 
band, and  he  Is  financially  embarrassed,  the 
courts  should  require  clear  and  convincing 
proof  of  the  fact  of  the  transaction,  and  the 
good  faith  and  fair  consideration  thereof. 
In  Dresber  v.  Corson,  23  Kan.  813,  the  su- 
preme court  says:  "Communications  be- 
tween husband  and  wife,  being  privileged, 
the  opportunity  for  fraud,  If  fraud  is  de- 
sired, is  great  and  searching  inquiry  Is 
proper.    •    *    *    Unless   care   Is   taken   and 
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courts  are  watchful,  those  laws  -which  were 
designed  for  the  protection  of  married  wo- 
men will  become  repnlslTe  to  the  moral 
sense,  as  mere  covers  for  fraud.  Except  the 
close  scrutiny  to  be  given  such  transactions 
between  husband  and  wife,  and  the  clear 
and  ««vincing  proof  necessary  to  satisfy  the 
court  that  the  transaction  has  actually  taken 
place,  and  that  the  same  is  in  good  faith  and 
for  adequate  consideration,  actually  paid  out 
of  the  separate  estate  of  the  other,  we  ap- 
prehend that  the  same  rules  as  to  the  ad- 
mission of  testimony  are  to  govern  as  in 
otber  cases."  The  plaintiff  in  error  contends 
that  the  court  erred  In  not  requiring  a  com- 
munication of  the  husband  to  the  wife  to  be 
related  by  D.  M.  Shuyler,  and  cites  an  Indi- 
ana decision  to  sustalii  his  position.  This 
may  be  correct  In  Indiana,  but  in  Kansas 
both  the  husband  and  wife  are  prohibited 
from  testifying  to  any  communication  be- 
tween tbem  while  the  marriage  relation  ex- 
ists^   See   Gen.  St  1889,  {  4418. 

The  plaintiff  in  error  claims  that  the  court 
erred  in  admitting  in  evidence  Exhibits  A 
and  B,  being  the  bill  of  sale  and  statement 
of  aettleinent  given  by  D.  M.  Shuyler  to  the 
defendant  in  error.  As  to  Exhibit  A,  which 
is  tbe  bill  of  sale  of  the  broom  com,  the 
defendant  In  error  testifies  that  she  receiv- 
ed the  bill  of  sale  from  D.  M.  Shuyler  on  the 
day  it  bears  date,  and  that  he  wrote  it,  and 
All)ert  Com  testifies  that  he  signed  it  as  a 
witness  at  the  request  of  Mr.  Shuyler.  Ex- 
hibit B  is  a  statement  of  a  settlement  be- 
tween Mr.  and  Mrs.  Shuyler,  and  a  pay- 
ment of  stock  thereon,  and  tbe  only  pur- 
pose it  could  serve  would  be  to  furnish 
cumulative  evidence  that  Mrs.  Shuyler  bad 
received  some  money  from  her  father's  es- 
tate and  had  loaned  $400  of  it  to  her  hus- 
band, and  all  of  it  had  not  been  repaid.  Mr. 
and  Mrs.  Shuyler  had  both  testified  to  this 
fact,  and  Mrs.  Shuyler  testifies  tliat  Mr. 
Shuyler  wrote  and  delivered  the  statement 
to  her.  As  to  Exhibit  A,  it  was  identified 
by  the  subscribing  witness,  which  is  suffi- 
cient. As  to  Exhibit  B,  no  prejudicial  error 
was  committed  In  its  admission. 

Several  of  the  errors  complained  of  relate 
to  the  refusal  of  the  court  to  admit  testi- 
mony of  tbe  acts  and  conversations  of  D. 
U.  Shuyler  In  the  absence  of  the  defendant 
in  error,  and  also  as  to  a  forthcoming  bond 
executed  by  D.  M.  Shuyler  and  others.  All 
of  these  matters  may  be  considered  together. 
Tbe  acts  and  statements  of  D.  M.  Shuyler  in 
the  absence  of  the  defendant  in  error  cannot 
bind  her,  unless  they  were  done  or  made  by 
him  as  her  agent,  while  transacting  her 
business,  and  connected  therewith  as  a  part 
of  the  res  gestse,  and  were  within  the  scope 
of  his  authority  as  such  agent  D.  M.  Shuy- 
ler was  her  agent  to  fit  the  broom  corn  for 
market  and  to  market  It.  He  certainly  was 
not  her  agent  in  the  purchase  of  It,  for  be 
was  tbe  seller.  The  question  which  was 
material  to  the  plaintiffs  in  error  was:   Did 


she  own  it?  Had  she  actually  purchased  it 
In  good  faith,  for  an  adequate  consideration, 
out  of  the  proceeds  of  her  separate  property? 
If  so,  then  It  was  entirely  immaterial  to  the 
plaintiffs  In  error  what  she  or  her  agent 
may  have  done  with  it  or  said  about  it;  and 
If  she  was  not  the  owner.  It  would  also  be 
Immaterial  to  the  plaintiffs  In  error  what 
they  may  have  done  with  it  or  said  about  it 
for  their  rights  could  not  be  prejudiced 
thereby.  Tbe  only  purpose  the  evidence 
could  serve  would  be  to  assist  in  establish- 
ing the  ownership  in  D.  M.  Shuyler,  and  be 
was  not  her  agent  in  the  purchase  thereof, 
and  she  could  not  be  bound  by  his  acts  or 
statements  in  her  absence. 

The  remaining  error  complained  of  Is  in 
the  refusal  of  the  court  to  give  the  instruc- 
tions asked  for  by  the  plaintiffs  In  error. 
The  brief  of  the  plaintiffs  in  error,  upon 
this  assignment  of  error,  like  all  the  others, 
is  little  more  than  a  repetition  of  the  peti- 
tion in  error.  Our  attention  Is  not  called  to 
any  particular  question  upon  which  they 
were  entitled  to  instructions  not  given  by 
the  court  We  are  left  to  study  it  out  our- 
selves, or  let  the  client  suffer  If  actual  er- 
ror has  been  committed.  We  have  fully  ez- 
amined  the  Instructions  asked  for  and  those 
given,  and  find  that  nearly  every  mstruction 
asked  for  was  given  in  the  general  instruc- 
tions, and  in  almost  the  same  language  as 
those  asked  for.  The  second  and  third  in- 
structions were  not  given  In  substance,  and 
should  not  have  been,  for  there  is  no  evi- 
dence upon  which  to  base  them.  No  mate- 
rial error  was  committed  upon  the  trial  of 
this  action  prejudicial  to  the  substantial 
rights  of  the  plaintiffs  In  error.  The  Judg- 
ment of  the  district  court  is  affirmed.  All 
the  Judges  concurring. 


BOSTWICK  V.  BLAIR  et  sL 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment W.  D.    Jan.  17, 1896.) 

Appbaxi— Keoessart   Parties— Tims   or  Tbial — 
Absence  of  Plaintiff. 

1.  Only  the  parties  who  are  bound  by  the 
Jndjnnent  rendered  in  the  trial  court  are  neces- 
sary parties  to  the  proceedings  In  error  in  this 
court 

2.  It  is  substantial  error  to  force  a  plaintiff 
to  trial  at  a  term  prior  to  that  at  which  the  ac- 
tion first  became  triable;  and  where  such  trial 
is  had  in  the  absence  of  plaintiff,  and  within 
three  days  thereafter  such  plaintiff  files  a  mo- 
tion for  a  new  trial,  by  which  that  qnestion  is 
brought  to  the  attention  of  the  court,  it  is  er- 
ror sufficient  to  compel  a  reversal  of  a  judgment 
for  the  court  to  overrule  the  motion  for  a  new 
trial. 

(Syllabns  by  the  Court) 

Error  from  district  court.  Rice  county;  J. 
H.  Bailey,  Judge. 

Action  by  Elizabeth  Bostwick  against 
Joseph  A.  Blair  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 
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Houston  &  Craig  and  Win.  Osmond,  tor 
f>Iaintlff  In  error.  Saml.  Jones  and  0.  F. 
Foley,  for  defendants  in  error. 

COLE,  J.  Elizabeth  Bostwlck  bronght  her 
Action  in  the  district  court  of  Rice  county 
aiEralnst  Joseph  A.  Blair,  Albert  L.  Perry, 
■Cella  Perry,  Albert  L.  Perry,  trustee,  Alfred 
M.  Boomer,.  Nancy  D.  Boomer,  T.  B.  Nash, 
the  Lyons  Town  Company  (a  corporation), 
M.  D.  Tucker,  Mary  J.  Tucker,  A.  U  McMil- 
lan, and  the  Bunnell  &  Eno  Investment  Com- 
f>any,  for  the  foreclosure  of  a  certain  mort- 
^&ge  upon  real  estate  situated  In  said  coun- 
ty. The  defendant  the  Bunnell  &  Eno  In- 
yestment  Company  filed  a  disclaimer.  The 
'defendant  Joseph  A.  Blair  filed  his  demur- 
rer to  the  petition  In  said  cause,  and  the  de- 
fendants A.  L.  Perry,  trustee,  A.  L.  Perry, 
And  Cella  Perry  filed  their  demurrer  to  the 
petition  of  plalntltF  In  said  cause.  On  the 
1st  day  of  September,  1891,  at  the  September 
term  of  said  court,  both  of  the  demurrers 
filed  were  overruled,  and  thereupon,  on  the 
*th  day  of  September,  1891,  the  defendants 
Joseph  A.  Blair  and  A.  L.  Perry  filed  their 
«eparate  answers,  and  on  the  17th  day  of 
September,  1891,  the  plaintiff  filed  her  re- 
plies to  the  separate  answers  'of  Blair  and 
Perry,  and  this  was  all  the  pleadings  filed 
an  said  cause.  On  the  25th  day  of  September, 
1891,  the  cause  was  tried,  the  plaintiff  not  be- 
ing present,  and  a  judgment  rendered  against 
«ald  plaintiff;  and  thereupon  In  dnetime  she  fil- 
.ed  her  motion  foranew  trial,  setting  up,  among 
■other  grounds,  Irregularity  In  the  proceedings 
•of  the  court,  and  that  said  cause  was  not  prop- 
«rly  reached  for  trial  at  the  time  the  same 
was  tried,  which  motion  was  overruled,  and 
the  plaintiff  brings  the  case  here  for  review. 

The  defendants  in  «rror  present  a  prelim- 
inary question  which  first  demands  our  at- 
tention. They  claim  that  the  judgment  of 
the  district  court  affected  not  only  the  par- 
ties who  are  made  defendants  in  error  in  this 
<;Durt,  but  also  all  other  parties  defendant 
in  the  lower  court,  and  that,  as  the  other 
defendants  have  not  been  brought  to  this 
■court,  the  proceedings  in  error  should  be  dls- 
fulssed.  We  will  first  examine  this  question. 
The  decree  rendered  by  the  district  court  of 
Rice  county  on  the  25th  day  of  September, 
1891,  recites  as  follows:  "And  be  It  further 
remembered  that  on  the  25th  day  of  Septem- 
tter,  1891,  being  a  regular  day  of  the  Sep- 
tember, 1891,  term  of  this  court,  and  this 
-cause  being  regularly  on  the  docket,  and 
regularly  set  for  trial,  on  this  day  came  duly 
«n  to  be  heard  upon  the  Issue  heretofore  join- 
ed In  this  cause  between  the  plaintiff  herein, 
Elizabeth  Bostwlck,  and  the  defendants  Al- 
bert L.  Perry,  trustee,  Albert  L.  Perry,  Cella 
Perry,  and  Joseph  A.  Blair.  The  plaintiff 
appeared  not  The  defendants  Albert  L. 
Perry,  trustee,  Albert  L.  Perry,  and  Joseph 
A.  Blair  appeared  in  person,  and  the  said  Al- 
Ijert  li.  Perry,  Cella  Perry,  and  Joseph  A. 
Blair  appeared   also  by   their  attorneys,   A. 


M.  Lasley,  Jones  &  Jones,  and  C.  V.  Foley, 
Whereupon  the  court  proceeded  to  hear  the 
cause  upon  the  issues  joined  between  the 
plaintiff  and  the  said  defendants  Albert  I* 
P?rry,  trustee,  Albert  L.  Perry,  Cella  Perry, 
and  Joseph  A.  Blair,  a  jury  being  In  open 
court  expressly  waived,  and  thereupon  the 
defendant  Joseph  A.  Blair  Introduced  bis 
testimony,  and  rested  his  case;  the  plaintiff 
having  failed  to  Introduce  any  testimony." 
And  said  decree  further  recites:  "It  is  fur- 
ther ordered  that  this  cause,  as  between  the 
plaintiff,  Elizabeth  Bostwlck,  and  the  de- 
fendants Alfred  M.  Boomer,  Nancy  D.  Boom- 
er, T.  E.  Nash,  the  Lyons  Town  Co.  (a  cor- 
poration), M.  D.  Tucker,  Mary  J.  Tucker,  A. 
L.  McMillan,  and  the  Bunnell  &  Eno  Invest- 
ment Co.,  do  stand  continued  until  the  Janu- 
ary, 1892,  term  of  this  court"  It  is  clear 
from  this  decree  Oiat  when  the  district  court 
of  Rice  county  took  up  this  case  on  the  25th 
day  of  September,  1891,  it  entered  upon  the 
trial  of  a  specific  issue  between  the  parties 
which  are  named  In  the  decree  as  above  set 
forth.  It  is  also  clear  that  the  court  conld 
only  bear  and  determine  one  case  at  a  time, 
and  that  In  the  hearing  of  said  case  no  jndg- 
ment  conld  be  rendered  by  the  court  affect- 
ing the  Interests  or  rights  of  any  party  not 
before  the  court.  The  decree  recites  that  the 
case  which  was  heard  was  one  in  which 
Elizabeth  Bostwlck  was  plaintiff  and  Joseph 
A.  Blair,  Albert  L.  Perry,  trustee,  Albert  L. 
Perry,  and  Cella  Perry  were  defendants;  and. 
If  the  cause  was  properly  triable  at  that 
time,  the  court  could  render  a  decree  affect- 
ing the  rights  of  those  parties.-  It  Is  true 
that  there  are  statements  in  the  decree  set- 
ting forth  that  the  title  to  the  real  estate  tn 
question  In  that  case  was  quieted  In  Joseph 
A.  Blair  so  far  as  all  the  defendants  as  wdl 
as  the  plaintiff  were  concerned,  but  the  de- 
cree must  be  taken  as  a  whole,  and  so  con- 
strued, if  possible,  as  to  give  force  and  effect 
to  all  of  Its  statements.  If  this  cannot  be 
done,  then  any  general  statements  In  the  de- 
cree must  yield  to  those  which  are  specific 
and  positive  in  their  terms.  It  ought  not  to 
be  presumed  that  the  court  rendered  a  de- 
cree which  It  had  not  the  power  to  render; 
and  where  such  decree  specifically  recites 
first  that  it  was  the  judgment  of  the  trial 
court  in  an  action  between  certain  iiartieB, 
who  are  named,  and  afterwards  recites  that 
the  action,  so  far  as  all  other  iMrtles  are 
concerned,  Is  continued  until  another  term  of 
court.  It  must  be  assumed  that  the  general 
statements  contained  In  the  decree  with  re- 
gard to  the  quieting  of  title  In  Joseph  A. 
Blair  as  to  all  defendants  refer  to  such  de- 
fendants as  were  properly  before  the  court 
In  any  event,  as  before  stated,  they  were  the 
only  parties  who  could  be  affected,  and  a  de- 
cree which  attempted  to  affect  the  rights  of 
others  would  be  of  no  force  or  effect  It  fol- 
lows from  these  views  that  the  only  partlra 
who  were  affected  by  the  judgment  of  the 
trial  court  were  the  plaintiffs  In  error  on 
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the  one  bund  and  Joseph  A.  Blair,  Albert  L. 
Peny,  trustee,  Albert  L.  Perry,  and  Cella 
Perry,  and  all  of  these  parties  having  been 
brought  Into  this  court,  unless  it  be  Albert  L. 
Perry,  trustee  The  record  nowhere  discloses 
Cor  whom  Albert  L.  Perry  was  trustee,  and 
the  appending  of  the  simple  term  "trustee" 
does  not  grant  any  rights,  and  la  70ld  for 
oncertalnty.  It  Is  merely  descriptlo  personse, 
and  all  proceedings  against  Albert  L.  Perrr 
are  Wnrting  in  sncb  a  case  upon  Albert  L. 
Perry,  trustee  We  are  of  the  opinion,  there- 
fore, that  the  motion  to  dismiss  must  be  over- 
mled. 

With  our  Tiew  of  this  case  we  only  con- 
sider It  necessary  to  pass  upon  one  question 
presented,  so  far  as  the  merits  of  the  con- 
troversy are  concerned.  Upon  the  first  day 
ot  the  September,  1891,  term  of  the  district 
court  of  Rice  county  this  controversy,  as  fitr 
as  it  affects  the  parties  herein  interested, 
stood  upon  an  issue  of  law  raised  by  the  de- 
morrera  of  Blair  and  the  Perrys.  This  issue 
was  determined  during  said  term  of  court, 
and  an  answer  filed  by  the  defendants  Blair 
and  A.  I^  Perry,  to  which  replies  were  filed 
eight  days  prior  to  the  day  upon  which  said 
cause  was  heard,  and  during  the  same  term 
of  court.  It  appears  from  the  record  that  the 
regular  Judge  of  said  court,  after  having 
dlqwsed  of  the  demurrers  in  said  cause,  nec- 
essarily absented  himself  on  account  of  sick- 
ness, and  one  of  the  attorneys  for  defendants 
In  error  was  elected  judge  pro  tem.,  and  set 
this  cause  for  trial  for  the  25th  day  of  Sep- 
tember. Now,  we  believe  that  the  action 
of  the  trial  court  in  setting  a  cause  for  trial 
Is  in  the  nature  of  an  order,  and  could  only 
be  made  by  one  having  the  right  to  make 
such  an  order,  and,  while  the  Judge  pro  tem. 
had  all  the  powers  of  the  regular  Judge  in 
his  absence.  It  must  stiU  be  doubted  whether 
dther  the  regnilar  or  the  pro  tem.  Judge  could 
make  an  order  to  the  prejudice  of  an  absent 
iiarty  in  a  case  In  which  such  Judge  is  an 
attomegr  of  record.  Our  opinion  to  that  be 
could  not.  In  a  case  where  the  Judge  has 
been  of  counsel  in  a  cause,  either  a  Judge 
pio  tem.  should  be  elected  under  paragraph 
1966  of  the  Goieral  Statutes,  who  should 
make  all  orders  in  the  case,  or  a  change  of 
vome  should  be  granted,  the  Jurisdiction  of 
the  Interested  Judge  closing  with  the  order 
changing  the  place  of  trial.  Geo.  St  1889, 
par.  4135.  From  these  views  It  follows  that 
no  proper  order  was  made  setting  this  cause 
(or  trial.  We  are  of  the  opinion,  however, 
that,  even  if  such  order  had  been  regularly 
made,  the  action  was  not  properly  triable  at 
the  Septembo-,  1891,  term  of  the  district 
conrt  of  Bice  county.  The  attorneys  for 
iJaiTiHir  were  present  when  the  demurrers 
were  heard  and  overruled,  and  at  that  time 
this  caose  was  not  set  down  for  trial.  The 
regular  Jndgre  of  the  court  had  stated  that  he 
most  absent  himself  on  account  of  personal 
illness;  and,  while  the  record  discloses  that 
the  idalntiff  was  insisting  upon  the  trial  of 


the  cause  at  the  September  term.  It  cannot 
be  presumed  that  she  wished  the  trial  to  take 
place  In  the  absence  of  herself  or  her  at- 
torney, and  with  no  notice  having  been  re- 
ceived by  them  of  the  day  when  said  cause 
was  set  for  trial. 

It  appears  also  from  the  record  that  one 
of  the  attorneys  for  the  plaintiff,  having  re- 
ceived a  telegram  upon  the  day  of  trial  that 
said  cause  had  been  set  for  trial  on  that  day, 
drove  Immediately  some  40  miles  for  the  pur^ 
pose  of  being  present,  if  possible,  when  said 
case  was  called  for  hearing.  We  cannot  see 
where  any  blame  could  be  Imputed  to  the 
plaintiff  in  error  in  this  case,  and  are  clearly 
of  the  opinion  that  the  refusal  of  the  trial 
court  to  grant  a  new  trial  was  reversible  er- 
ror, under  the  decisions  of  our  supreme  court, 
O^pen  V.  Stephenson,  18  Kan.  140;  Leigh  ton 
T.  Dixon,  42  Kan.  618,  22  Pac.  782.  The  Judg- 
ment of  the  district  court  will  be  reversed, 
and  this  cause  remanded  for  a  new  triaL 
All  the  Justices  concurring. 


STATB  ex  rel.  LAMKIN,  Oonnty  Attorney.  T. 

KELLY. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  17,  1896.) 
Court    or    Appeals — JnaisDionoii — Quo    Wu^ 
BANTo — Institution — SofTiciEsoT  OF  Pbtition. 

1.  Appellate  courts  harp  original  concurrent 
Jurisdiction  with  the  supreme  court  in  cases  of 
quo  warranto  in  their  respective  divisions. 

2.  The  county  attorney  of  Stevens  county  is 
a  proper  persoi.  to  commence  and  prosecute  this 
action  in  the  appellate  court,  in  the  Southern  de- 
partment, Western  division.  State  v.  Allen,  5 
Kan.  213. 

3.  Where  the  petition  states  all  the  neces- 
sary facts  to  authorize  the  removal  of  a  county 
treasurer  by  the  board  of  county  commission- 
ers, and  the  appointment  of  his  successor,  in  ac- 
cordance with  an  act  of  the  legislature  of  1874, 
bein^  an  act  entitled  "An  act  to  provide  for  the 
publication  of  statements  showing  the  condition 
of  tht  county  treasury,  examination  of  the 
same,  and  tc  prevent  the  improper  use  of  pul>lic 
moneys,  and  for  the  punishment  thereof,  and 
states  that  the  defendant  was  duly  removed 
from  the  office  of  county  treasurer,  and  his  suc- 
cessor appointed  and  qualified,  and  the  defend- 
ant refuses,  on  demand,  to  surrender  the  office 
and  turn  over  the  moneys,  papers,  books,  and 
properties  belonging  to  such  office  to  his  suc- 
cessor, and  statin);  that  the  defendant  is  unlaw- 
fully ezercisinh  the  office  of  county  treasurer 
of  Stevens  county,  after  he  has  lieen  duly  re- 
moved therefrom  and  Ills  successor  appointed, 
states  a  good  cause  of  action  against  the  defend- 
ant in  the  proceedings  of  quo  warranto  in  the 
appellate  court. 

(Syllabos  by  the  Court.) 

Original  proceeding  in  quo  warranto  on 
tbe  relation  of  A.  W.  Lamkln,  county  attor- 
ney, against  John  A.  Kelly.  Defendant  de- 
murred to  the  petition.     Overruled. 

On  the  9th  day  of  September,  1895,  an  orig- 
inal petition  was  filed  in  the  office  of  the 
clerk  of  the  Kansas  conrt  of  appeals.  South- 
em  department.  Western  division,  at  Garden 
Olty,  Plnney  county,  Kan.,  by  A.  W.  Lam- 
kln, county  attorney  of  Stevens  county,  Kan., 
wbicta  petition  is  as  follows: 
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"Kow  comes  A.  W.  TAmMn,  the  duly  elect- 
ed aad  qualified  county  attorney  of  Stevens 
county,  In  the  state  of  Kansas,  into  the  Kan- 
sas court  of  appeals,  Southern  department. 
Western  dlrislon,  and  gives  said  court  to  un- 
derstand and  be  Informed  that  Stevens  coun- 
ty is  one  of  the  duly-organized  counties  of 
the  state  of  Kansas,  and  has  been  since  prior 
to  January  1,  1889;  and  that  he  is  the  duly 
elected,  qualified,  and  acting  county  attorney 
of  said  county;  and  that  on  the  7th  day  of 
November,  18^  defendant,  John  A.  Kelly, 
was  duly  elected  county  treasurer  of  said 
county,  and  duly  qualified  as  such  treasurer, 
and  entered  upon  the  duties  of  said  office, 
and  collected  the  revenues  of  said  county, 
and  received  all  the  public  funds  payable  to 
said  defendant,  John  A.  Kelly,  as  treasurer 
of  said  county,  until  the  6tb  day  of  July, 
1895;  and  prior  to  said  eth  day  of  July,  1885, 
the  defendant,  John  A.  Kelly,  as  such  county 
treasurer,  had  received  large  amounts  of 
money  as  the  public  funds  belonging  In  said 
county  treasury;  and  that  upon  said  5th  day 
of  July,  1895,  the  books  of  said  defendant, 
John  A.  Kelly,  as  such  county  treasurer, 
showed  that  there  was  in  the  hands  of  the 
defendant,  as  such  county  treasurer,  of  the 
public  funds  belonging  in  the  county  treas- 
ury of  said  county,  the  sum  of  one  thou- 
sand dollars;  and  that  the  board  of  com- 
missioners of  said  Stevens  county,  Kansas, 
on  the  3d  day  of  July,  1895,  appointed  B.  C. 
Crawford  and  Monroe  Traver,  who  were  each 
citizens  and  taxpayers  of  said  Stevens  coun- 
ty, Kansas,  to  assist  the  probate  Judge  of 
said  county  in  examining  and  counting  the 
funds  in  the  hands  of  the  county  treasurer 
of  said  county  during  the  quarter  ending 
September  30,  1895;  and  that  on  the  6th  day 
of  July,  1895,  W.  T.  Stotts,  the  probate  judge 
of  said  Stevens  county,  assisted  by  R.  C. 
Crawford  and  Monroe  Traver,  examined  and 
counted  the  funds  in  the  hands  of  the  de- 
fendant, John  A.  Kelly,  as  county  treasurer 
of  said  Stevens  county,  and  the  said  probate 
Judge  and  examiners,  upon  such  examination 
and  count,  found  a  deficiency  In  the  funds  of 
said  county  treasury  in  the  sum  of  nine  hun- 
dred and  eighty-five  dollars  and  fiifty-siz 
cents,  and  immediately  reported  the  fact  of 
said  deficiency  in  writing  to  the  county  clerk 
of  said  Stevens  county,  a  copy  of  which  re- 
port 1b  hereto  attached,  marked  'Exhibit  A,' 
and  made  a  part  hereof;  and  that  Daniel 
Forker,  the  county  clerk  of  said  Stevens 
county,  Kansas,  immediately  notified  Roland 
Tull,  A.  J.  Hughes,  and  J.  O.  Oerrond,  the 
county  commissioners  of  said  Stevens  coun- 
ty, of  the  filing  of  said  report,  a  copy  of 
which  notice  is  hereto  attached,  marked  'Ex- 
hibit B',  and  made  a  part  hereof;  and  the  said 
commissioners  forthwith  met  to  take  such 
action  as  was  necessary  to  protect  and  pre- 
serve the  funds  of  said  county;  and  the  said 
county  commissioners,  having  duly  met  as 
the  board  of  county  commissioners  of  said 
Stevens  county,  notified  the  defendant,  John 


A.  Kelly,  that  an  order  of  the  board  <XC  conn- 
ty  commissioners  had  been  made  requiring 
him  to  forthwith  appear  before  the  conuuto- 
sloners  and  show  cause  why  said  deficiency 
existed,  and  the  said  defendant,  John  A.  Kel- 
ly, having  been  notified  of  the  said  order,  and 
failing  to  appear  or  to  account  for  said  de- 
ficiency, the  said  board  of  county  commis- 
sioners found  that,  in  their  Judgment,  it  was 
necessary  and  propeT,  to  protect  the  public 
interest,  that  the  said  John  A.  Kelly  be  re- 
moved from  the  office  of  county  treasurer  oC 
Stevens  county,  Kansas,  and  therefore  or- 
dered that  the  said  John  A.  Kelly  be  removed 
from  the  office  of  county  treasurer  of  Stevens 
covmty,  Kansas,  and  that  C.  H.  Wright  be 
appointed  as  county  treasurer  of  said  Ste- 
vens county,  Kansas,  to  fill  the  unexpired 
term  of  office  of  said  John  A.  Kelly,  ending 
on  the  second  Tuesday  in  October,  1S96;  and 
that  the  said  C.  H.  Wright  executed  to  the 
state  of  Kansas  a  bond,  with  three  or  more 
sufficient  securities,  in  the  sum  of  ten  thou- 
sand dollars,  to  be  approved  by  the  board  of 
county  commissioners  of  said  county,  or  the 
chairman  thereof,  conditioned  as  required  by 
the  statutes  in  such  cases  made  and  provid- 
ed; and  that  the  said  C.  H.  Wright  was,  at 
the  time,  and  long  prior  thereto,  a  legal  elect- 
or In  said  Stevens  county,  Kansas,  and  eligi- 
ble to  the  office  of  county  treasurer  of  said 
county;  and  that  on  the  6th  day  of  July, 
1895,  the  said  C.  H.  Wright  executed  his 
bond  as  treasurer  of  said  Stevens  county, 
Kansas,  In  due  form,  In  the  sum  of  ten  thou- 
sand dollars,  which  bond  was  duly  and  legal- 
ly approved,  and  the  said  C.  H.  Wright  duly 
and  legally  qualified  as  the  county  treasurer 
of  said  Stevens  county,  Kansas;  and  that  on 
the  lltb  day  of  July,  1895,  the  defendant, 
John  A.  Kelly,  was  duly  notified  of  his  re- 
moval from  said  office  of  county  treasurer  of 
Stevens  county,  Kansas;  and  that  on  the 
11th  day  of  July,  1895,  the  said  C.  H.  Wright 
demanded  of  the  said  John  A.  Kelly  that  he 
turn  over  to  him,  as  his  successor  in  the  of- 
fice of  county  treasurer  of  Stevens  county, 
Kansas,  all  the  money,  papers,  books,  and 
records  belonging  to  the  said  office  of  county 
treasurer  of  Stevens  county,  Kansas,  and 
which  came  Into  the  possession  of  the  said 
defendant,  John  A.  Kelly,  as  treasurer  of 
Stevens  county,  E^nsas,  and  defendant,  John 
A.  Kelly,  refused  to  deliver  to  the  said  C.  EL 
Wright  the  money,  books,  i>apers,  and  rec- 
ords of  said  office,  or  any  part  thereof,  and 
the  defendant,  John  A.  Kelly,  refused  to  sur- 
render to  said  C.  H.  Wright  the  office  of 
county  treasurer  of  Stevens  county,  Kansas, 
and  is  unlawfully  holding  and  exercising  the 
office  of  county  treasurer  of  Stevens  county, 
Kansas,  after  he  has  by  an  order  of  the 
board  of  county  commlasioners  of  said  Ste- 
vens connty,  Elansas,  been  removed  from 
said  office,  and  his  successor  In  said  office 
duly  appointed  and  qualified,  and  after  the 
said  O.  H.  Wright  is  lawfully  entiUed  to  said 
office,  and  to  exercise  the  functions  thereof, 
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and  to  recdTe  the  emoluments  tbereof,— 
cotttrwry  to  tbe  statntes  of  the  state  of  Kan- 
888  In  Bnch  cases  made  and  provided.  Tbe 
plaintiff  therefore  prays  judgment  ousting 
tbe  defendant,  John  A.  Kelly,  from  the  office 
of  county  treasurer  of  Stevens  county,  Kan- 
sas, and  fw  all  proper  relief.  A.  W.  lam- 
kln,  Connty  Attorney,  Stevens  County,  Kan- 
sas.    A  J.  Hosklnson,  of  Counsel. 

"State  of  Kansas,  Stevens  County— as.:  A 
W.  Lamkln,  of  lawful  age,  being  first  duly 
Bwom,  on  his  oath  says  he  is  the  county  at- 
torney of  Stevens  county,  Kansas,  and  that 
he  has  read  the  foregoing  petition,  and  knows 
the  contents  thereof,  and  that  the  statements 
and  allegations  contained  In  said  petition 
are  tme.     So  help  me  God.     A.  W.  Lamkln. 

"Sabacribed  and  sworn  to  before  me  by  A. 
W.  LAmkln  this,  the  8th  day  of  August,  1895. 
[L.  S.]  R.  C.  Crawford,  Notary  Public.  (My 
commission  expires  May  17,  A  D.  1897.)" 

Exhibit  A:  "State  of  Kansas,  Stevens 
Connty— BS.:  To  Daniel  Forker,  County  Clerk 
of  said  Connty:  The  undersigned,  probate 
Judge  of  said  county,  and  R.  O.  Crawford  and 
Monroe  Traver,  citlsens  and  taxpayers  of 
said  connty,  appointed  by  the  board  of  coun- 
ty commissioners  of 'said  county  to  assist  the 
probate  Judge  of  said  county  to  examine  and 
count  the  funds  in  the  liands  of  the  county 
treasurer  of  said  county,  and  having  on  the 
5th  day  of  July,  1896,  made  said  examination, 
for  the  quarter  ending  September  30,  1895, 
find  a  deficiency  of  said  funds,  in  the  sum  of 
$9^.56,  and  report  the  same  to  you  as  connty 
clerk  of  said  connty.  This  6th  day  of  July, 
1895.  W,  T.  Stotts,  Probate  Judge.  R.  C. 
Crawford,  M<»iroe  Traver,  Bzaminers  Ap- 
pointed by  Board. 

T  hereby  certify  the  above  to  be  a  true 
copy  of  the  original  notice.  Danld  Forker, 
Connty  Clerk.     [SeaL]" 

Exhibit  B:  "To  Roland  Tnll,  A  J.  Hughes, 
and  J.  C.  Gerrond,  Each  Members  of  the 
Board  of  County  Commissioners  of  Stevens 
Connty,  Kansas:  Yon,  and  each  of  you,  are 
hereby  notifled  that  on  the  5th  day  of  July 

1895,  W.  T.  Stotts.  probate  judge  of  Stevens 
county,  and  R.  C.  Crawford  and  Monroe 
Traver,  citizens  and  taxpayers  of  said  county 
appointed  by  the  board  of  commissioners  of 
said  county  to  assist  the  probate  Judge  of  said 
eormty  in  examining  and  counting  the  funds 
in  the  hands  of  the  county  treasurer  of  said 
county,  have  this  day  reported  to  me  In  writ- 
ing that  there  Is  a  deficiency  in  said  funds,  in 
the  sum  of  $965.56,  of  all  of  which  you  will 
take  due  notlct.    This  the  5th  day  of  Jnly, 

1896.  Danld  Forket,  County  Clo-k  of  Stev- 
ens Connty. 

**We  acknowledge  service  of  the  foregoing 
notice  this  5th  day  of  Jnly,  1895.  Roland  Tull 
(Chrm.),  A.  J.  Hughes,  J.  O.  Oerrond,  County 
Commissioners. 

"I  hereby  certify  the  above  to  be  a  true 
copy  of  the  original  notica.  Daniel  Forker, 
Connty  Clerk.    [SeaL]" 


To  the  petHlon  tlie  defendant  filed  his  de- 
murrer, as  follows: 

"Gomes  now  the  defendant  by  his  attys., 
Wm.  O'Connor  and  D.  P.  Lindsay,  and  de- 
murs to  this  plaintitTs  petition  for  the  follow- 
ing reasons,  viz.:  First.  The  conrt  has  no  Ju- 
risdiction of  the  person  of  the  defendant. 
Second.  The  court  has  no  Jurisdiction  of  the 
subject-matter  of  the  action.  Third.  The 
plaintiff  has  not  the  legal  capacity  to  sne. 
Fourth.  The  plaintiff,  on  the  relation  of  A 
W.  Lamkin,  county  attorney  of  Stevens  conn- 
ty, Kansas,  has  not  the  legal  capacity  to 
sue.  Fifth.  There  is  a  defect  of  parties 
plaintiff.  Sixth.  There  is  a  defect  of  parties 
defendant  Seventh.  The  petition  does  not 
state  facts  su/Qcient  to  constitute  a  cause  of 
action  in  favor  of  the  plaintiff  and  against 
the  defendant  Wherefore  the  defendant 
prays  that  said  action  be  dismissed  at  plaln- 
tUTs  costs." 

A.  W.  Lamkln.  Co.  Atty.  (A  X  Hosklnson, 
of  counsel),  for  relator.  Wm.  O'Connor  and 
D.  P.  Lindsay,  for  defendant 

JOHNSON.  P  J.  (after  stating  the  facts). 
The  first  contention  of  counsel  for  the  de- 
fendant under  his  demurrer,  is  that  the  ap- 
I>ellate  conrt  has  no  .jurisdiction  in  quo  war- 
ranto proceedings.  In  the  consideration  of 
this  objection  it  is  necessary  to  consider  the 
source  from  which  the  Jurisdiction  of  this 
court  is  derived.  Some  of  the  courts  of  this 
state  derive  thc'r  existence  directly  from  the 
constitution,  which  expressly  defines  and  lim- 
its their  Jurisdiction,  and  makes  the  Juris- 
diction within  these  limits  exclusive,  and 
provides  also  that  they  shall  possess  such 
other  and  further  Jurisdiction  as  may  be 
conferred  upon  them  by  law.  Where  the 
constitution,  in  the  creation  of  a  court,  de- 
fines its  Jurisdiction,  and  makes  such  Juris- 
diction exclusive  in  such  court,  that  court 
alone  can  exercise  such  Jurisdiction;  but 
where  the  constitution,  In  the  creation  of  a 
court  defines  its  Jurisdiction,  without  mak- 
ing the  same  exclusive,  and  in  the  same  in- 
Btrument  gives  uthority  for  the  creation  of 
such  other  courts,  Inferior  to  the  supreme 
court,  as  may  be  provided  by  law,  the  legis- 
lature may  thereafter,  under  tbe  constitu- 
tion, determine  what  other  courts,  inferior 
to  the  supreme  court,  are  necessary  and  prop- 
er for  the  interest  of  the  people  of  the  state, 
and  in  the  cieatlon  of  such  courts  may  con- 
fer upon  them  such  Jurisdiction  as  is  not 
Tested  exclusively  in  the  supreme  court  or 
other  courts,  by  the  constitution.  The  legis- 
lature may  confer  upon  such  new  court  con- 
current Jurisdiction  with  the  supreme  court 
in  all  cases  where  such  Jurisdiction  is  not 
exclusive  or  Jnconslstent  with  the  Jurisdic- 
tion already  conferred.  In  framing  and 
adopting  a  constitution  for  tbe  state,  the 
convention  had  regard  to  the  then  wants- and 
interests  of  the  inhabitants  of  the  territory  to 
be  Included  within  tbe  new  state,  and  made 
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ItroTlslon  for  the  jadlclal  department  of  the 
state  that  was  then  thought  to  be  adequate 
for  the  interests  and  well-being  of  the  people, 
bat  pat  In  a  proylslon  that.  If  it  shoald  be- 
come necessary  to  Increase  the  Judicial 
branch  of  the  state,  the  legislatate  should 
have  power  to  create  such  oth«'  courts.  In- 
ferior to  the  supreme  court,  as  the  require- 
ments of  the  people  may  seem  to  demand. 
In  creating  the  Judicial  department  of  the 
state,  the  c<»istitution  provides  that  the  Ju- 
dicial powers  of  the  state  shall  be  vested  In 
a  supreme  court,  district  court,  probate  court. 
Justices  of  the  peace,  and  sacb  other  courts, 
inferior  to  the  supreme  conrt,  as  may  be  pro- 
vided by  law.  Const,  art  3,  S  1.  In  1895 
the  legislature,  deeming  it  necessary  to  in- 
crease the  Judiciary  of  the  state,  passed  an 
act  entitled  "An  act  concerning  appellate 
courts  and  defining  their  Jurisdiction  and  the 
proceedings  therein,"  being  cliapter  90  of  the 
Laws  of  1S95.  Section  9  of  the  act  creathig 
this  court  defines  its  Jurisdiction  as  follows: 
"Sec.  9.  Said  courts  of  appeals,  within  their 
respective  divisions,  shall  have  original  Ju- 
risdiction, concurrent  with  and  to  the  same 
extent  as  is  now  given  by  law  to  the  supreme 
court  in  quo  warranto,  mandamus  and  lia- 
beas  corpus."  This  act,  in  terms,  gives  the 
appellate  courts,  wIthUi  their  respective  divi- 
sions, original  Jurisdiction  in  cases  of  quo 
warranto,  concurrent  with  the  supreme  court, 
and  the  appellate  court  has  Jurisdiction,  un- 
less such  Jurisdiction  is  exclusive  in  the  su- 
preme court  In  the  case  of  Henderson  v. 
Kennedy,  8  Kan.  164,  Brewer,  J.,  delivering 
the  opinion  of  the  court  says:  "The  mere 
granting  of  original  Jurisdiction  in  an  ordi- 
nary action  to  other  tribunals  does  not,  of  it- 
8^,  operate  as  exclusive.  Both  acts  may 
stand;  both  tribunals  have  Jurisdiction. 
*  *  *  Original  Jurisdiction  in  mandamus  is 
by  the  constitution  given  to  the  supreme 
court,  but  the  legislature  granted  such  Juris- 
diction also  to  the  district  court.  Such  grant 
was  i^ustained  by  this  court  The  constitu- 
tional grant  was  held  not  conclusive.  Judd 
V.  Driver,  1  Kan.  455."  In  the  case  of  Shoe- 
maker V.  Brown,  10  Kan.  392,  the  supreme 
court,  by.  Valentine^  J.,  says:  "The  mere  giv- 
ing of  jurisdiction  to  one  court  does  not  show 
that  it  must  be  exercised  exclusively  by  that 
court.  The  constitution  gives  the  supreme 
court  original  Jurisdiction  hi  quo  warranto, 
mandamus,  and  habeas  corpus.  *  *  •  But 
still  It  has  never  been  supposed  that  either 
of  these  courts  had  exclusive  Jurisdiction  of 
any  of  these  matters,  for  the  legislature  has 
given  such  Jurisdiction  also  to  the  district 
court"  In  the  case  of  McNab  v.  Heald,  41 
111.  326,  Walker,  C.  J.,  delivering  the  opinion 
of  the  court,  says:  "Even  where  courts  of 
law  have  been  vested  by  legislative  enact- 
ments with  equitable  Jurisdiction,  unless 
there  are  prohibitory  or  restrictive  words  em- 
ployed, the  uniform  Interpretation  is  that 
they  confer  concurrent  and  not  exclusive,  au- 
thority." 


It  la  insisted  that  the  grant  of  original  Jn- 
risdictlon  in  the  supreme  conrt  to  hear  axid 
determine  cases  of  quo  warranto  under  the 
constitutional  provision,  no  matter  in  what 
county  the  cause  of  action  may  arise,  and 
without  reference  to  where  the  dtfendant 
may  be  summoned,  is  a  grant  ot  power  to  tbe 
supreme  court  only,  and  cannot  l>e  extended 
or  conferred  by  the  legislature  upon  any  oth- 
er tribunal  or  coturt  of  si>eclal  or  limited  Ju- 
riadlction,  and  inferior  to  the  supreme  court 
The  contention  is  that  the  writ  of  quo  war- 
ranto and  proceedings  In  the  nature  of  quo 
warranto  are  abolished,  and  the  remedies 
heretofore  obtainable  under  those  forma  must 
now  be  had  by  civil  action.  Quo  warranto, 
being  a  civil  acthm,  is  local,  and  must  be 
brought  In  the  county  where  tbe  cause  of 
action  or  some  part  thereof  arose.  The  Code 
of  Civil  Procedure,  having  provided  that  a 
civil  action  must  be  brought  in  the  county  in 
which  the  defendant  or  some  of  the  defend- 
ants reside  or  may  be  summoned,  prohibits 
the  legislature  from  conferring  Jurisdiction 
on  the  appellate  court,  where  it  may  require 
a  citizen  to  appear  in  a  county  other  than 
that  of  ills  residence,  or  where  he  or  some 
one  connected  with  him  in  the  suit  may  be 
summoned.  There  is  no  constitutional  pro- 
hibition against  the  legislature  conferring 
concurrent  Jurisdiction  with  the  supreme 
conrt  on  such  new  courts  as  it  may  create 
under  the  constitution.  In  tbe  case  of  State 
V.  Allen.  5  Kan.  213,  Valentine,  J.,  speaking 
for  the  court  says:  "The  legislature,  by 
abolishing  1x>th  the  writ  of  quo  warranto  and 
proceedings  in  the  nature  of  quo  warranto, 
have  not  thereby  destroyed  the  constitutional 
Jurisdiction  of  the  supreme  conrt  In  such  cas- 
es. ••  •  Article  29  of  the  Code  of  Civil 
Procedure  merely  provides  a  new  method  of 
procedure  for  the  supreme  court  in  such  cas- 
es, but  does  not  in  the  least  affect  its  Juris- 
diction. The  Jurisdiction  of  the  supreme 
court  in  such  cases  is  coextmsive  with  the 
state.  *  *  *  The  legislature  have  not  and 
cannot  limit  the  Jurisdiction  of  tlie  supreme 
court  in  such  cases  to  ShaWnee  county  mere- 
ly, and  the  supreme  court  is  not,  therefore, 
forced  to  dismiss  this  action  for  the  reason 
that  the  cause  of  action  arose  in  Jefferson 
county."  The  supreme  court,  of  course,  ob- 
tains its  original  Jurisdiction  in  cases  of  quo 
warranto  from  the  constitution  of  the  state, 
and  the  legislature  cannot  take  that  Jurisdic- 
tion away  or  limit  its  scope.  It  may  change 
the  procedure  in  such  ca«es,  and  the  supreme 
court  must  follow  the  new  mode  of  pro- 
cedure prescribed  by  the  legislature;  but  It 
does  not  follow,  because  the  supreme  conrt 
derives  Its  Jurisdiction  m  quo  warranto  pro- 
ceedings from  tlie  constitution,  that  the  legis- 
lature cannot  confer  concurrent  Jurisdiction 
on  some  new  court  of  its  creation.  And  the 
act  of  the  l^slature  tcnf erring  original  Ju- 
risdiction OB  the  appellate  conrt,  within  their 
respective  divisions,  concurrent  with  the  so* 
preme  court,  gives  It  tbe  same  Jurisdiction 
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-within  Its  divisloD  In  quo  warranto,  manda- 
mus, and  h&beaa  corpus  as  possessed  by  the 
supreme  court.  This  act  was  passed  with 
the  full  knowledge  of  the  declsicms  of  the 
flopreme  court  holding  that  its  Jurisdictiou 
in  those  cases  was  coextensive  with  the  state, 
and  the  legislature  simply,  under  the  consti- 
tutional proylslons  and  the  decisions  of  the 
supreme  court,  limited  the  Jurisdiction  of  the 
appellate  court  to  their  respective  divisions, 
giving  to  the  appellate  court  original  juris- 
diction, concurreut  with  the  supreme  court, 
coextensive  with  the  respective  divEsions 
thereof.  But,  if  these  observations  are  not 
correct,  and  the  court  could  not  talce  Jarls- 
dictlon  over  a  party  residing  beyond  the  lim- 
its of  Fianey  county,  the  defendant  has 
waived  the  question  of  Jurisdiction  over  his 
person  by  voluntarily  -coming  into  this  court 
and  entering  his  appearance  to  the  action. 
Of  course,  if  be  had  only  appeared  for  the 
purpose  of  objecting  to  the  Jurisdiction  of  the 
court  over  his  person  tliat  would  not  be  a 
waiver;  but  his  appearing  to  contest  the  suf- 
ficiency of  the  petition  by  general  demurrer 
is  an  appearance  to  the  action,  and  subjects 
him  personally  to  the  Jurisdiction  of  the 
court,  if  the  court  baa  Jurisdiction  of  the  sub- 
ject of  the  action.  We  do  not  think  the  facts 
stated  In  the  petitioi>  constitute  a  local  ac- 
tion, of  which  the  court  could  not  take  Ju- 
risdiction In  some  other  county  than  the  one 
in  whicb  the  party  is  onla-wfully  exercising 
an  office. 

The  second  reason  urged  la  support  of  the 
demurrer  of  the  defendant  is  that  the  county 
attorney  of  Stevens  couaty  is  not  a  proper 
party  plalntlfT  in  a  quo  warranto  proceeding, 
commenced  originall.v  in  Finney  county. 
The  county  attorney  oe'ng  a  county  officer, 
his  Jurisdiction  is  limited  to  Stevens  county, 
and  he  could  not  prosecute  an  action  on  be- 
half of  the  state  in  any  other  county  than  the 
one  of  which  he  is  an  officer.  This  action  is 
not  by  the  countj  attorney  as  plaintiff,  but  is 
in  the  name  of  the  state  as  plaintilf.  the  coua- 
ty attorney  ax>pearlng  as  relator.  The  action 
is  commenced  under  article  29,  S  654,  of  the 
Code  of  Civil  Procedure,  which  reads  as  fol- 
lows: "When  the  action  is  brought  by  the 
attorney  general,  the  county  attorney  of  any 
county  of  his  own  motio.-i,  or  when  directed 
to  do  so  by  competent  authority,  it  shall  be 
prosecuted  in  tne  name  (^  the  state,  but 
where  the  action  is  bronght  by  a  person 
claiming  an  interest  tn  the  office,  franchise 
or  corporation,  o^  ctaiming  an  interest  ad- 
verse to  the  franchise,  gift  or  grant,  which 
is  the  subject  of  the  action,  it  shall  prose- 
cute In  tlie  name  and  under  the  direction 
and  at  the  expense  of  such  person.  When- 
ever tbe  actisa  is  brought  against  a  per- 
son for  usarpdDg  m  office,  Xnj  the  attor- 
ney general  or  ooanty  attorney,  be  shall  set 
forth  in  the  petition  tbe  name  of  the  parson 
rightfully  entitled  to  the  office,  and  his  right 
or  title  thereto.  When  the  action  in  such 
case  is  brought  by  the  person  claiming  title. 


he  may  claim  and  recover  any  damages  h» 
may  have  sustained."  Oen.  St  1889,  c  25,. 
art.  10,  provides  that  a  county  attorney  Shalt 
be  elected  in  each  county  organized  for  Judi- 
cial purposes,  who  shall  hold  his  office  for  a 
term  of  two  years.  It  shall  be  his  duty  to 
appear  in  the  several  courts  of  tbeir  respec- 
tive counties,  and  prosecute  and  defend  on 
behalf  of  the  public  all  suits,  applications,  or 
motions,  eivll  ot  criminal,  arising  under  the 
la-ws  of  this  state,  in  which  the  state  or  their 
county  is  a  party  or  interested  in.  This  ha» 
been  the  law  respecting  the  election,  qualifi- 
cation, and  defining  the  duties  of  county  at- 
torneys since  October  31,  1868.  In  the  case- 
of  State  V.  Allen,  5  Kan  218,  the  defendant 
objected  to  the  authority  of  the  county  attor- 
ney of  Jefferson  county  appearing  in  that 
ease,  and  prosecuting  the  case  on  belialf  of 
the  state  as  relatot.  The  supreme  court 
says:  "The  county  attorney  of  Jefferson 
county  is  the  proper  person  to  commence  and 
prosecute  this  action.  Gen.  St.  1868,  p.  760, 
i  654.  The  supreme  court  will  not,  there- 
fore, dismiss  an  action  because  tbe  attomey- 
geneial  of  tbe  state  baa  made  no  appearance 
in  the  case,  and  do<:8  not  prosecute  the 
same."  The  atdtute  in  relation  to  the  elec- 
tion, qualification,  and  duties  of  county  at- 
torneys la  the  same  now  as  It  -was  when  thi» 
decision  was  announced,  and  the  Code  <^ 
Civil  Procedure,  Id  relation  to  the  manner  In 
which  quo  warranto  proceedings  are  to  be 
commenced  and  conducted,  is  the  same  as 
when  this  decision  was  rendered.  The  case 
of  State  V.  Majors.  16  Kan.  440.  was  a  pro- 
ceeding in  the  nature  of  quo  warranto,  com- 
menced originally  in  the  supreme  court  by 
the  county  attorney  of  Crawford  coiuty,  te 
oust  the  county  treasurer  of  that  county 
from  office.  Following  tbe  decision  of  the 
supreme  court  in  the  case  of  State  v.  Allen, 
supra,  which  was  followed  by  State  v.  Ma- 
jors, supra,  we  mure  hold,  in  this  case,  that 
the  eouBty  attorney  of  Stevens  county  was 
a  proper  person  to  prosecute  tills  case  in  the 
appellate  court. 

The  remaining  reason  urged  by  defendant 
tn  support  of  his  demurrer  is  that  the  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tote  a  cause  of  action  against  this  defendant. 
The  petition  states:  That  Stevens  county  is 
one  of  tbe  organized  counties  of  this  state. 
That  the  defendant,  John  A.  Kelly,  was  duly 
elected  county  treasurer  of  said  county  on 
tbe  7th  day  of  November,  1893,  and  that  he 
duly  qualified  and  entered  upon  the  discbarge 
of  tbe  duties  of  his  office  as  such  treasurer, 
and  that  he  has  tram  time  to  time,  as  treaa- 
urer  of  Stevens  county,  received  the  public 
funds  belonging  to  the  treasury  of  said  coun- 
ty. That  large  sums  of  money  belonging  to 
tbe  public  funds  of  the  treasury  of  Stevens 
county  came  into  his  hands  as  such  treas- 
urer, prior  to  the  5th  day  of  July,  1885,  aud 
that  on  the  3d  day  of  July,  1895,  the  board  of 
county  commissiouers  of  Stevens  county  duly 
appointed  t-«vo  persons,   who  were  dtlsKn^ 
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and  taxitayers  of  said  county,  to  assist  the 
probate  Judge  of  said  county  In  examining 
and  counting  the  funds  In  the  hands  of  the 
county  treasurer  of  such  county  during  that 
quarter,  and  that  on  the  6th  day  of  July  the 
probate  judge,  together  with  said  two  per- 
sons, examined  the  treasury  and  counted  the 
funds  In  the  hands  of  the  defendant,  John  A. 
Kelly,  as  county  treasurer.  That  upon  such 
examination,  and  counting  the  funds  In  the 
hands  of  defendant  as  county  treasurer,  they 
found  a  deficiency  In  the  funds  in  said  county 
treasury  in  the  sum  oi  $985.56,  and  they  im- 
mediately reported  the  facts  of  said  deficien- 
cy to  the  county  clerk  of  Stevens  county.  A 
copy  of  the  report  is  attached  to  the  petition, 
and  made  part  thereof.  The  county  clerk, 
immediately  upon  the  receipt  of  such  report, 
notified  the  county  commissioners  of  the  fil- 
ing of  such  report,  and  the  commissioners 
forthwith  met  at  the  office  of  the  county  clerk 
to  take  such  action  as  was  necessary  to  pro- 
tect and  preserve  the  funds  of  said  county. 
The  commissioners,  having  met  as  the  board 
of  county  commissioners  of  Stevens  county, 
notified  the  defendant,  John  A.  Kelly,  that  an 
order  of  the  board  of  county  commlsslonecs 
had  been  made  requiring  him  to  forthwith  ap- 
pear before  the  board  of  commissioners  and 
show  why  such  deficiency  existed;  and  de- 
fendant having  been  duly  notified  of  said  or- 
der, and  falling  to  appear  or  to  in  any  man- 
ner account  for  said  deficiency,  the  board  of 
county  commissioners  found  that  In  their 
judgment  it  was  necessary  and  proper  to  pro- 
tect the  public  interest  that  the  said  John  A. 
Kelly  be  removed  from  the  office  of  county 
treasurer  of  Stevens  county.  That  an  order 
was  thereupon  made  removing  the  said  John 
A.  KeUy  from  the  office  of  county  treasurer  of 
said  county  of  Stevens,  and  also  made  an  or- 
der appointing  O.  H.  Wright  as  county  treas- 
urer of  said  county',  to  fill  the  unexpired  term 
of  office  of  the  said  John  A.  KeUy.  That  the 
said  0.  H.  Wright  duly  qualified  as  such 
treasurer,  and  that  said  Wright  possessed  all 
of  the  necessary  qualifications  to  entitle  him 
to  said  office,  and  that  said  John  A.  KeUy 
was  duly  notified  of  the  order  of  bis  removal 
and  of  the  appointment  and  qualification  of 
his  successor  In  office.  That  after  his  quali- 
fication the  said  C.  H.  Wright  duly  demanded 
of  the  said  John  A.  Kelly  that  he  turn  over 
to  him,  as  his  successor  in  the  office  of  the 
county  treasurer  of  Stevens  county,  Kan.,  all 
the  moneys,  papers,  books,  and  records  be- 
longing to  the  said  office  of  county  treasurer 
of  said  county,  which  came  Into  the  posses- 
sion of  the  said  John  A.  Kelly  as  treasurer  of 
said  county,  and  that  said  defendant  refused 
to  surrender  to  the  said  G.  H.  Wright  the  of- 
fice of  county  treasurer  of  Stevens  county, 
and  the  said  John  A.  Kelly  is  unlawfully 
holding  and  exercising  the  office  of  county 
treasurer  of  Stevens  cotmty,  Kan.,  after  he 
had,  by  an  order  of  the  board  of  county  com- 
missioners  of  said  county,  been  removed  from 
said  office,  and  his  successor  la  office  duly 


appointed,  and  after  said  C.  H.  Wright  is 
lawfully  entitled  to  said  office,  and  to  exer- 
cise the  functions  thereof.  The  proceedings 
leading  up  to  the  removal  of  the  defendant 
were  under  the  Laws  of  1874,  being  an  act 
entitled  "An  act  to  provide  for  the  publica- 
tion of  statements  showing  the  condition  of 
the  cotmty  treasury  afkd  examination  of  the 
same,  and  to  prevent  the  Improper  use  of  pub- 
lic money,  and  for  the  punishment  thereof." 
There  is  no  question  made  as  to  the  validity 
of  this  law,  as  that  question  was  fully  set- 
tled In  the  case  of  State  v.  Majors,  supra, 
holding  the  law  constitutional  and  the  right 
of  the  board  of  county  commissioners  to  re- 
move the  treasurer  ttiereunder,  and  to  ap- 
point his  successor  We  think  the  petition 
states  such  facta,  If  true,  as  authorize  the 
board  of  county  commissioners  to  remove 
Kelly  from  the  office  of  comity  treasurer  and 
appoint  a  successor  to  fill  out  the  nnexplred 
term.  The  demurrer  of  the  defendant  la 
overruled,  and  the  defendant  Is  granted  leave 
to  ffie  an  answer  to  said  petition  on  or  be- 
fore the  first  Tuesday  in  February,  1898.  All 
the  Judges  concurring. 


BANK  OF  OLAFLIN  v.  BOWLINSON  et  at 
(Court  of  Appeals  of  Kansas,  Southern  Depart 

ment,  W.  D.     Jan.  17,  1886.) 
SovFioiEKOT  or  Cjlsi  Madb— Note— Cohsidbra- 

TIOH — FlBDOEB — RiOBT  OV  KeCOVEBT. 

1.  Where  a  case  is  brought  to  this  court 
for  review  by  means  of  a  case  made  attached  to 
the  petition  in  error,  all  matters  relating  to  the 
merits  of  the  case  must  be  shown  by  and  em- 
bodied in  the  cast  made  itself,  and  cannot  be 
shown  by  any  other  or  by  extrinsic  evidence; 
but  other  matters  or  things  to  make  the  case 
reviewable  may  generally  be  shown  by  extrinsic 
evidence,  or,  in  other  words,  by  evidence  outside 
of  the  case  made. 

2.  A  deed  to  a  certain  tract  of  land,  and  a 
contract  to  repurchase  the  same  in  one  year  if 
not  sold  prior  thereto,  Is  a  sufficient  considera- 
tion for  a  note  executed  and  delivered  by  the 
payor  at  the  same  time  he  rec^ves  the  deed  and 
(K-ntract  from  the  payee,  and  an  innocent  pur- 
chaser thereof  before  maturity  is  entitled  to  re- 
cover thereon. 

S.  Where  the  payee  of  a  note  assigns  the 
same  before  maturity  to  the  bank  as  collateral 
security  for  a  certain  indebtedness,  the  bank  is 
entitled  to  recover  from  the  makers  the  full 
amonnt  of  the  note  if  the  makers  have  no  de- 
fense thereto:  bat,  if  the  makers  have  a  de- 
fense to  said  note  and  the  bank,  at  the  time  of 
talcing  said  note,  was  unaware  of  said  defense, 
then  It  is  entitled  to  recover  noon  said  note  the 
amount  of  the  balance  for  which  the  note  was 
delivered  as  security,  and  the  makers  of  the 
note  are  entitled  to  their  defense  as  an  offset 
to  the  balance  of  the  amount  dne  upon  the  note. 

(Syllabns  by  the  Court) 

Brror  from  district  court.  Barton  county; 
J.  H.  Bailey,  Judge. 

Action  by  the  Bank  of  Claflln  against  John 
O.  Rowllnson  and  others  <m  a  note.  There 
vras  a  Judgment  for  defendants,  and  plalntltr 
brings  error.    Reversed. 

Wm.  Osmond  and  B.  li.  Hotcbklas,  for 
plaintiff  In  error.  0.  F.  Foley,  for  defend- 
ants In  »ror. 
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DENNISON,  J.  A  motion  has  been  filed 
In  tUB  court  asking  ns  to  dismiss  this  case. 
We  wUl  first  pass  upon  the  motion.  The  de- 
fendants in  error  contend  tliat  we  have  no 
Jurisdiction  to  review  this  case,  for  the  rea- 
son tliat  no  legal  case  made  or  transcript  is 
attached  to  the  petition  in  error.  The  case 
made  falls  to  show  notice  to  the  defendants 
)n  error  or  their  attorney  of  the  time  of  set- 
tling and  signing  the  case  or  their  presence 
at  said  time,  or  a  waiver  of  the  suggestion 
of  amendments.  The  plaintiff  In  error  has 
Bled  the  affidavit  of  O.  W.  Nimocks,  one  of 
fts  attameys,  in  which  he  says  that  C.  F. 
Foley,  the  attorney  for  the  dtfendants  in  er- 
ror, at  the  request  of  said  Nimocks,  presented 
the  case  to  the  Judge,  and,  after  it  was  set- 
tled and  signed,  it  was  sent  to  him  at  Great 
Bend,  by  said  Foley.  He  attaches  to  bis  af- 
fidavit the  followhig  letter:  "Lyons,  Kansas, 
April  14,  1891.  O.  W.  Nimocks  &  Bro.,  Great 
Bend,  Kansas— Gentlemen:  Your  favor  of  re- 
cent date  received.  I  will  have  case  settled 
■nd  signed  in  a  day  or  two,  and  will  ex- 
press it  to  yon,  as  requested.  Very  respect- 
folly,  C  F.  Foley."  The  defendants  in  error 
file  the  affidavit  of  C.  F.  Foley,  thebr  attor- 
ney, in  which  he  states  that  the  case  was 
inoperly  served,  and  that  he  dictated  the  let- 
Ut  attached  to  Nimocks'  affidavit;  that  the 
said  case  was  not  settled  in  a  day  or  two 
after  writing  said  letter,  but  tbat  he  does  not 
BOW  recollect  whv  It  was  not  done  (the  rec- 
ord shows  It  to  have  been  nettled  and  signed 
on  April  24.  1891.  10  days  after  the  letter 
was  written);  that  he  did  express  the  case 
made  to  some  one  of  the  plaintiff's  attorneys 
at  Great  Bend,— he  thinks  to  Nimocks;  that 
no  notice  of  the  time  of  settling  the  case  had 
been  served  upon  him,  and  tbat  he  has  no 
recollection  of  being  present  at  the  time  of 
settling  the  case.  From  these  affidavits  it 
aiqiears  uncontradicted  that  the  case  was 
■erred  in  time  on  Foley,  and  while  it  was  in 
his  poBsesslon  he  promised  to  present  it  to 
the  Judge  for  settlement,  and  then  send  it  to 
the  attorneys  for  plaintiff  in  error.  He  sent 
tt  to  tbem  by  express,  and  when  they  receiv- 
ed It  It  was  signed  and  settled.  The  irre- 
sistible conclusion  is  that  the  case  was  pre- 
Nented  to  the  Judge  by  Foley,  and  that  he 
was  present  when  it  was  settled  and  signed. 
The  question,  then,  is,  must  these  matters 
be  incori>orated  into  the  record  itself,  or  can 
they  be  shown  by  extrinsic  evidence?  This 
relates  to  a  question  of  practice,  and  Justice 
wonld  dictate  that.  If  It  can  be  clearly  es- 
tablisbed  by  any  method  that  the  opposite 
party  was  actually  present,  or  bad  notice  of 
the  time  and  place  of  settlement,  or  had 
waived  amendments,  the  case  should  be  de- 
cided upon  Its  merits.  The  practice  in  the 
supreme  court  seems  to  be  that,  where  noth- 
ing is  sbown  to  the  contrary,  the  record  must 
afilrmatively  show  tbat  the  necessary  duties 
devolving  upon  each  litigant  prior  to  the  set- 
tling and  signing  of  the  case  made  have  been 
performed,  bnt  where  the  record  falls  to  show 
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such  performance  It  may  be  shown  by  ex- 
trinsic evidence.  In  Jones  ▼.  Kellogg,  61 
Kan.  263,  33  Pac.  907,  and  in  Roser  v.  Bank 
(Kan.  Sup.)  42  Pac.  341,  It  la  held  that  all 
matters  relating  to  the  merits  of  the  case 
must  be  shown  by  and  embodied  in  the  case 
made  Itself,  and  cannot  be  shown  by  any 
other  or  by  extrinsic  evidence,  but  other 
matters  or  things  to  make  the  case  reviewa- 
ble may  generally  be  shown  by  extrinsic  evi- 
dence, or,  in  other  words,  by  evidence  out- 
side of  the  case  made.  In  the  case  of  Saf- 
ford  V.  Turner,  53  Kan.  729,  37  Pac.  985, 
the  affidavits  filed  by  the  attorneys  fiatly 
contradicted  each  other,  and  the  court  dis- 
missed the  case,  and  very  properly  criticised 
and  condemned  the  practice  of  leaving  these 
matters  out  of  the  record,  and  relying  upon 
such  outside  evidence  to  establish  them.  In 
the  case  at  bar  w^  think  the  presence  of  the 
defendants  in  error  at  the  time  and  place  of 
settling  and  signing  the  case  Is  clearly  shown 
by  the  affidavits,  and  we  will  consider  the 
case  upon  Its  merits.'  By  doing  so  we  be- 
lieve no  Injustice  Is  done  to  either  side. 
Should  we  refuse  to  do  so,  we  believe  an  In- 
justice would  be  done  the  plaintiff  in  error. 

This  is  an  action  brought  in  the  district 
court  of  Barton  county,  Kan.,  by  the  plaintiff 
In  error  against  John  C.  Rowlinson,  S.  H. 
Ryker,  and  W.  A.  Giles  as  defendants,  upon 
a  promissory  note  for  $627.70,  dated  No- 
vember 1,  1888,  due  April  17,  1889,  with  In- 
terest from  maturity  at  the  rate  of  12  per 
cent,  per  annum.  Said  note  was  executed  and 
delivered  by  said  defendants  to  the  plaintiff 
in  error,  the  Bank  of  Claflln.  W.  A.  Giles 
was  guarantor,  made  no  defense,  and  Judg- 
ment was  taken  against  him  by  default; 
hence  he  is  not  in  this  court.  Defendants  in 
error  admit  the  execution  of  the  note,  but 
allege  a  failure  of  consideration.  They  al- 
lege that  on  or  about  October  17,  1887,  they, 
executed  to  one  Jacob  Knupp  their  promis- 
sory note  for  $500,  payable  in  one  year,  bear- 
ing 10  per  cent,  interest  from  date;  that  on 
said  date,  contemporaneous  therewith,  and 
as  a  part  of  the  same  transaction,  said 
Knupp  entered  Into  an  agreement  with  said 
Rowlinson  by  which  said  Rowlinson  gave 
said  Knupp  the  said  note  of  $500  and-  a 
team  of  mules,  valued  at  |300,  for  certain 
real  estate  In  Rice  county,  Kan.,  subject  to 
mortgage  of  $450;  that  said  Knupp  should 
have  the  right  to  sell  the  real  estate  at  any 
time  during  the  year,  and  should  receive  as 
his  commission,  if  he  made  such  sale,  two- 
thirds  of  what  he  obtained  for  it  over  $1,100; 
if  at  the  expiration  of  one  year  said  real  es- 
tate had  not  been  sold,  said  Knupp  agreed 
to  repurchase  the  same  for  the  sum  of  $1,100, 
and  said  note  of  $5(X),  and  the  Interest  therf>- 
on,  should  be  taken  as  so  much  of  a  payment 
on  it.  They  also  allege  that  the  real  estate 
has  not  been  sold;  that  Knupp  had  refused 
to  repurchase  It,  and  the  defendants  have 
been  damaged  In  the  sum  of  $800,  which  sum 
they  would  be  entitled  to  set  off  against  the 
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note  If  suit  had  been  brought  by  Knnpp; 
that  the  plalntiS  took  the  note  with  full 
knowledge  of  the  above  contract  and  de- 
fense, and  gave  no  consideration  to  Knupp 
for  the  note,  and  that  the  only  consideration 
for  the  note  of  $627.70  was  the  renewal  of 
the  $500  note  given  to  Knupp;  that  said 
Knupp  Indorsed,  transferred,  and  delivered 
the  said  note  to  the  plaintiff  as  collateral  se- 
curity, and  bis  debt  has  been  fully  paid  to 
said  plaintiff  by  the  proceeds  of  a  sale  of 
personal  property  belonging  to  said  Knupp. 
The  case  was  tried  with  a  Jury,  and  they 
returned  special  findings  of  tact  and  a  gen- 
eral verdict  for  the  defendants.  Judgment 
was  rendered  on  the  general  verdict  against 
the  plaintiff,  and  it  brings  the  case  here 
for  review. 

We  will  discuss  the  rights  of  the  parties 
to  this  transaction  before  we  consider  the 
errors  complained  of.  As  between  the  de- 
fendants and  Knupp,  it  is  evident  that 
fCnupp  gave  a  consideration  for  the  note.  He 
gave  the  title  to  the  real  estate  subject  to  the 
$450  mortgage,  and  the  contract  to  repur- 
chase the  same  for  the  note  and  the  mules. 
Had  Knupp  brought  suit  upon  the  note,  the 
defendants  could  have  set  up  the  contract, 
and  the  breach  thereof,  as  an  offset  to  the 
amount  to  be  recovered  thereon.  Is  the  bank 
entitled  to  any  greater  rights  than  Knupp 
would  liave  had?  If  it  was  the  owner  and 
holder  of  the  said  note  before  maturity,  with- 
out luiowledge  of  the  defenses  thereto,  it 
would  be  entitled  to  recover  the  full  amount 
thereof.  The  Jury,  in  their  special  findings, 
found  that  the  $500  note  was  assigned  to  the 
plaintiff  to  secure  overdrafts  and  for  current 
indebtedness  wliich  might  accrue  to  the  bank 
in  the  course  of  business,  and  that  at  the 
time  of  said  assignment  the  plaintiff  did  not 
know  of  any  defense  which  defendants  might 
have  to  said  $500  note;  that  at  the  time  the 
note  for  $627.70  was  given  by  the  defendants 
to  the  plaintiff  there  was  an  overdraft  of 
Knupp  and  Simpson  due  to  plaintiff,  for  the 
payment  of  wlilch  the  $500  was  assigned  as 
collateral  security;  and  that  there  was  no 
evidence  showing  that  the  defendants  wei-e 
Ignorant  of  any  material  fact  which  would 
constitute  a  defense  to  said  note.  Upon 
these  findings  it  is  obvious  tliat  the  plaintiff 
is  entitled  to  recover  at  least  the  amount  of 
the  balance  of  the  claim  for  which  the  $500 
note  was  assigned  as  collateral  security.  If 
the  defendants  had  no  defense  as  against 
Knupp,  the  plaintiff  could  have  recovered  the 
whole  amount,  although  it  might  not  have 
been  entitled  to  apply  to  its  own  use  the  whole 
proceeds.  Williams  v.  Norton,  3  Kan.  295. 
They  could  have  applied  to  their  own  use  the 
amount  of  their  claim  against  Knupp  for 
which  the  said  note  was  collateral,  and  must 
have  answered  to  Knupp  for  the  balance. 
We  think,  therefore,  that  from  the  facts  es- 
tablished by  the  speclnl  findings  of  the  Jury 
the  plaintiff  was  entitled  to  recover  upon  said 
note  the  amount  of  the  balance  of  its  claim 


against  Knupp  for  which  It  was  assigned  as 
collateral  security,  and  of  any  balance  re- 
maining the  defendants  were  entitled  to  off- 
set their  damages  for  the  breach  of  the  con- 
tract of  Knupp  and  the  costs  of  suit,  and.  If 
any  balance  remains,  It  should  be  added  to 
the  amount  for  which  the  bank  Is  entitled  to 
Judgment.  The  defendants  In  error  contend 
that  there  is  no  evidence  tending  to  show 
whether  the  $500  note  was  payable  to  or- 
der or  bearer,  and,  if  payable  to  order,  that. 
it  had  been  Indorsed  by  Knupp  to  the  plain- 
tiff. While  this  may  be  true,  the  deficiency 
Is  abundantly  supplied  by  the  answer  of  the 
defendants.  In  the  fifth  paragraph  thereof 
they  allege  "that  said  Knupp  indorsed,  trans- 
ferred, and  delivered  the  said  note  to  the 
plaintiff,"  etc.  They  cannot  now  be  heard  to 
deny  It.  It  will  be  seen  from  the  view  of 
this  case  expressed  herein  that  the  special 
findings  of  the  Jury  are  not  in  harmony  with 
the  general  verdict,  and  at  the  same  time 
they  are  not  so  complete  that  the  court  could 
render  a  Judgment  on  the  8x>ecial  findings. 
A  new  trial  should  have  been  granted,  and  it 
was  error  to  overrule  the  plaintiff's  motion 
therefor. 

We  deem  it  unnecessary  to  consider  the 
different  aseigtmients  of  error  in  detail. 
They  are  sutficiently  explained  in  this  opin- 
ion. The  Judgment  of  the  district  court  is 
reversed,  and  the  case  remanded,  with  in- 
structions to  grant  the  plaintiff  a  new  trial 
All  the  Judges  concurring. 


AIKEN  et  al.  v.  7RANZ. 

(Oourt  of  Appeals  of  Kansas,  Southern  Depart- 
ment. W.  D.     Jan.  17,  t896.) 
AaacHPsiT — IsBois — Vskifioation  or  PbSADiKes. 

1.  Where  the  plaintiff's  petition  contains  an 
itemized  statement  of  an  account,  and  the  same 
is  duly  verified  by  the  afiidavit  of  the  plaintiff 
as  true,  and  the  same  is  denied  by  the  answer 
of  the  defendant,  which  answer  is  duly  verified 
by  the  afiidavit  of  tiie  defendant,  it  puts  in 
issue  the  correctness  uf  such  account. 

2.  Where  the  answer  of  the  defendant  de- 
nies the  truth  of  the  allegations  of  the  iriain- 
tiff'a  petition,  and  then  sets  up  a  counterclaim 
and  an  itemized  ucconnt  thereof,  and  the  same 
is  verified  by  the  affidavit  of  the  defendant  as 
true,  the  same  must  be  taken  as  true,  unless  the 
denial  thereof  is  verified  by  the  affidavit  of  the 
plaintiff,  bis  agent,  ur  attorney. 

3.  Where  a  pleading  is  verified  by  an  at- 
torney, in  the  absence  of  the  party  the  affidavit 
of  the  attorney  should  show  that  he  has  some 
personal  Imowledge  of  the  facta  stated  in  such 
pleading. 

(Syllabus  by  the  Conrt) 

Brror  from  district  court.  Pawnee  county; 
8.  W.  Vandlvert,  Judge. 

Action  by  M.  P.  Aikm  &  Co.  against  J.  A. 
Franz.  Judgment  tor  defendant,  and  plain- 
tiffs bring  error.    Modified. 

O.  N.  Sterry,  for  plaintiffs  In  error.  W.  H- 
Vemon  and  G.  Folk  Clina,  tor  defendant  i& 
error. 
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JOHNSON,  P.  J.  On  the  14th  day  of 
July,  1880,  M.  P.  Aiken  &  Co.,  grain  com- 
mission mercbants  of  Chicago,  111.,  com- 
menced an  action  In  the  district  coart  of 
Pawnee  county,  Kan.,  against  J.  A.  Frant, 
to  lecover  the  amount  alleged  to  be  due  to 
plalntifls  for  overdrafts  and  commission  on 
the  sale  of  grain  consigned  by  defmidant  to 
plalntlfTa  for  sale  on  the  market  at  Chicago, 
HL  The  petition  and  amended  petition  of 
plaintiffs  set  out  the  contract  between  the 
parties  for  the  shipment  and  sale  of  grain, 
and  the  honoring  of  drafts  attached  to  bills 
of  lading  on  each  shipment,  and  attached  Is  an 
itemised  statement  of  shipments,  containing 
a  description  at  the  car,  date  of  the  receipt, 
date  of  sale,  freight,  quantity,  price,  amount, 
charges  on  freight.  Inspection  and  weight, 
and  commission,  the  amount  of  cash  paid 
on  each  draft  and  amount  received  on  each 
•ale,  with  a  statement  of  balance  due  plain- 
tUTs.  To  this  petition  the  defendant  in  An- 
swer denies  all  the  allegations  of  the  peti- 
tion, except  such  as  are  therein  specifically  ad- 
mitted. He  admits  and  states  as  follows: 
"Defendant  admits  that  he  shipped  grain 
(wheat  and  rye)  to  plaintltfs  during  the  pe- 
riod mentioned  in  the  petition  filed  herein, 
and  that  plaintiffs  were  to  receive  the  sum  of 
one  cent  per  bushel  for  handling  and  selling 
the  same,  and  that  defendant  was  to  pay  the 
expensfs  necessarily  incurred  in  the  ship- 
ment thereof;  but  says  that  this  is  aU  he 
was  to  pay  plaintiffs.  Defendant  further 
says  that  the  contract  between  plaintiffs  and 
defendant  was  thai  defendant  should  ship 
the  plaintlffB  wheit  and  rye  from  Larned, 
Kanmis,  to  plaintiffs,  at  Chicago,  Illinois,  was 
to  receive  the  highest  market  price  for  the 
same,  was  to  notify  the  plaintiffs  immediate- 
ly after  the  shipment  from  Lamed  of  the 
Und  and  quantity  of  grain,  and  was  allowed 
permission  to  draw  on  the  plaintiffs  for  an 
amount  equal  to  ninety  per  cent,  of  the  net 
value  of  each  amount  so  shipped  according 
to  the  highest  market  price  at  Chicago,  II- 
Bnois.  On  the  other  hand,  the  plaintiffs  were 
to  receive  the  sum  of  one  cent  per  bushel 
for  handling  and  selling  the  same,  were  to 
inform  the  defendant  of  the  state  of  the 
market,  and,  If  anything. was  unsatisfactory 
in  regard  to  the  shipping,  quality,  or  amount  of 
same  claimed  by  defendant  from  plaintiffs, 
they  were  to  notify  the  defendant  immediate- 
ly. Defendant  further  says  that  in  pur- 
suance of  the  provisions  of  said  contract 
defendant  was  induced  to  and  did  ship  plain- 
tiffs a  large  amount  of  grain  (wheat  and 
rye)  of  the  kind  and  quality  and  price  as  set 
forth  in  a  certain  Instrument  of  writing  here- 
to attached,'  made  a  part  hereof,  and  marked 
'Exhibit  A';  that  in  pursuance  of  said  con- 
tract defendant  drew  on  plaintiffs  for  the 
several  amoaats  srecifled  in  said  Exhibit  A, 
aggregating  the  sum  of  $3,659;  that  there 
is  now  due  and  unpaid  this  defendant  from 
this  plaintiff  the  sum  of  SS8U.a3,  all  of  which 
Is  shown  by  said  Exhibit  A,  all  of  which  Is 


Just  and  correct,  together  with  Q>e  Interest 
thereon  from  the  1st  day  of  November, 
18S9."  The  remainder  of  the  answer  char- 
ges the  plaintiffs  with  misrepresentation  and 
fraud  In  procuring  the  contract,  and  for 
violation  of  the  contract,  and  for  wrongfully 
converting  grain  to  their  own  use,  and  re- 
fusing to  account  to  the  defendant  for  the 
manner  In  which  It  was  disposed  of.  To  this 
answer  is  attached  an  Itemized  statement  of 
account  between  th3  parties  in  the  shipment 
and  sale  of  grain,  showing  the  date  of  each 
shipment,  the  number  of  cars,  number  of 
bushels,  price  per  bush^  kind  of  grain, 
freight  charges,  weighing  and  commission, 
the  amount  of  drafts  on  each  shipment,  and 
the  balance  due  to  the  defendant.  This  an- 
swer is  verified  as  follows:  "J.  A.  Franz,  of 
lawful  age,  being  first  duly  sworn  accord- 
ing to  law,  deposes  and  says  that  he  is  the 
defendant  in  the  above-entitled  cause;  that 
he  has  read  the  foregoing  answer,  and  knows 
the  contents  thereof;  that  the  allegations 
therein  contained  are  true;  that  the  items 
in  the  annexed  account,  marked  'Exhibit  A' 
are  just,  correct,  and  a  balance  of  $S8(3.33, 
as  shown  thereby,  remains  due  and  unpaid. 
[Signed]  J.  A.  Franz."  To  this  answer  the 
plaintiffs  filed  the  following  reply:  "Comes 
now  the  plaintiff,  and  for  reply  to  the  an- 
swer of  defendant  herein  denies  each  and 
every  material  allegation  therein  contained." 
At  the  April,  1891,  term  of  the  court,  this 
cause  was  called  for  trial,  and  t&e  parties 
announced  themselves  ready  for  trial,  and  a 
Jury  was  duly  impaneled  and  sworn  to  try 
the  cause,  and  thereupon  the  attorneys  for 
the  defendant  moved  the  court  for  a  Judg- 
ment against  the  plaintiffs  on  the  pleadings, 
and  the  court,  on  motion  of  the  plaintiffs'  at- 
torney, granted  leave  to  plaintiffs  to  verify 
their  reply.  Thereupon,  the  plaintiffs  not  be- 
ing present,  the  attorney  for  plaintiffs  ver- 
ified his  reply  as  follows:  "State  of  Kansas, 
Pawnee  County— ss.:  Comes  now  Heni^  W. 
Scott,  who,  of  lawful  age,  being  first  duly 
sworn,  upon  bis  oath  deposes  and  states  that 
he  is  one  of  the  attorneys  in  the  above-en- 
titled cause;  that  plaintiff  is  a  nonresident, 
not  residing  within  the  county  or  state;  and 
that  the  foregoing  allegations  are  true,  to  the 
best  of  his  information  and  belief.  H.  W. 
Scott."  "Subscribed  and  sworn  to  before 
me  this  10th  day  of  April,  1891.  J.  B.  Gilki- 
Bon,  Clerk  District  Court."  After  the  verifi- 
cation of  the  reply,  the  attorneys  for  defend- 
ant renewed  their  motion  for  Judgment  on 
the  pleadings  on  the  grounds  that  the  ac- 
count attached  to  defendant's  answer  was 
admitted  by  the  reply  that  there  was  due 
from  the  plaintiffs  to  the  defendant  the 
amount  so  admitted,— which  motion  was  sus- 
tained by  the  court,  and  plaintiffs  duly  ex- 
cepted to  the  ruling  of  the  court  at  the  time, 
and  thereupon  the  court  discharged  the  Jury, 
and  rendered  a  Judgment  upon  the  plead- 
ings In  favor  of  the  defendant  and  against 
the  platnttffs  for  the  sum  alleged  in  the  an- 
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swer  to  Iw  doe  on  tbe  Itemized  statement 
attached  to  tbe  answer.  Motion  for  a  new 
trial  was  filed  by  plaintiffs,  overmled,  and 
excepted  to,  and  case  made  by  plaintiffs. 

There  Is  but  one  question  Involved  In  this 
case,  and  that  Is,  did  tbe  court  err  in  sus- 
taining the  objection  of  tbe  defendant  to 
tbe  Introduction  of  any  evidence  by  plain- 
tiffs to  support  tbelr  cause  of  action,  and 
rendering  Jadgment  for  the  defendant  on  tbe 
pleadings;  or,  in  other  words,  was  tbe  al- 
legation in  tbe  answer  and  counterclaim, 
with  the  itemized  statement  attached  there- 
to, and  verified  in  tbe  manner  In  which  it 
was,  such  that  it  must  be  talcen  as  true,  un- 
less denial  thereto  be  verified  by  the  oath 
of  the  plaintiffs?  The  petition  sets  out  the 
agreement  between  the  parties,  and  the 
transactions  under  the  agreement,  with  an 
Itemized  statement  of  the  account,  duly  veri- 
fied as  true,  and  shows  a  balance  due  to  tbe 
plaintiffs;  but  their  allegations  are  partly 
controverted  by  the  defendant,  and  he  then 
sets  up  what  he  claims  to  have  been  the 
agreement  between  tbe  parties,  substantial- 
ly as  stated  by  tbe  plaintiffs,  but  alleges  a 
different  result  growing  out  of  the  perform- 
ance of  the  agreement;  and  also  sets  out  an 
Itemized  statement  of  tbe  account  as  a  coun- 
terclaim, and  shows  by  such  itemized  state- 
ment of  account  that  there  is  a  balance  due 
him  by  reason  of  the  contract  and  transac- 
tions thereunder,  and  this  answer  and  coun- 
terclaim is  duly  verified  as  true,  and  defend- 
ant specifically  states  in  bis  affidavit  "that 
the .  items  In  the  annexed  account  marl^ed 
'Exhibit  A'  are  Just  and  correct,  and  a  bal- 
ance of  $886.33,  as  shown  thereby,  remains 
due  and  unpaid."  We  think  the  answer  and 
counterclaim,  with  the  itemized  account, 
verified  as  it  was,  contain  such  allegations 
aa  must  be  taken  as  true,  unless  the  denial 
thereof  be  verified  by  the  affidavit  of  the 
plaintiffs,  their  agent  or  attorney.  Code  Civ. 
Proc.  }  108.  This  answer  was  filed  on  the 
30th  day  of  January,  1891,  and  tbe  plain- 
tiffs in  a  few  days  thereafter  filed  an  un- 
verified reply.  Tbe  case  stood  in  this  con- 
dition until  tbe  next  term  of  the  court, 
which  occurred  about  two  months  thereaft- 
er; and  when  tbe  case  waa  called  for  trial 
each  party  announced  themselves  ready  to 
proceed,  and  after  tbe  impaneling  of  a  Jury 
the  plaintiffs  then  asked  to  be  allowed  to 
verify  their  reply.  Leave  being  granted,  the 
attorney,  in  the  absence  of  plaintiffs,  made 
the  verification  of  tbe  reply.  The  question 
then  arises,  was  this  verification  a  sufficient 
denial  of  tbe  itemized  account,  so  as  to  re- 
quire tbe  defendant  to  introduce  evidence 
to  prove  the  same?  The  reply  to  tbe  an- 
swer of  tbe  defendant  denies  each  and  ev- 
ery material  allegation  therein  contained,  is 
signed  by  tbe  attorneys  ^or  tbe  plaintiffs; 
and  one  of  tbe  attorneys  for  plaintiffs  (they 
being  nonresidents  of  tbe  state,  and  being 
absent  from  the  court),  verified  the  reply  as 
true  to  the  best  of  bis  information  and  be- 


lief. Was  this  a  sufflcient  verification  un- 
der section  114  of  the  Code  of  Civil  Pro- 
cediire?  This  section  of  the  Code  provides: 
"It  can  be  made  by  the  agent  or  attorney 
only:  1.  When  the  facts  are  within  the  per- 
sonal knowledge  of  the  agent  or  attorney. 
*  •  *  4.  When  tbe  party  Is  not  a  resident 
of  or  Is  absent  from  the  county."  The  affi- 
davit of  tbe  plaintiffs'  attorney  is  Insufficient 
as  a  verification  of  tbe  reply,  for  it  does  not 
In  any  manner  show  or  attempt  to  show 
that  the  attorney  had  any  personal  knowl- 
edge of  the  facts  set  out  or  involved  In  tbe 
pleadings.  We  do  not  think  this  attempted 
verification  was  such  as  to  put  in  issue  tbe 
correctness  of  tbe  defendant's  counterclaim. 
On  tbe  failure  of  plaintiffs  to  deny  tbe  truth 
of  the  counterclaim  under  oath,  it  then  stood 
as  admitted.  This  being  so,  we  must  then 
examine  the  statement  of  account,  and  see 
whether  it  authorized  the  court  to  render 
tbe  Judgment  It  did.  We  do  not  think  the 
court  should  have  rendered  Judgment  for  the 
amount  shown  by  tbe  footing  of  this  ac- 
count. Tbe  court  should  have  examined  the 
account  which  was  admitted  as  true,  and 
rendered  Judgment  only  in  accordance  with 
what  the  account  showed  on  its  face.  Tbe 
second  item  in  tbe  account  of  date  of  Octo- 
ber 5tb  charges  the  plaintiffs  with  one  car 
of  wheat  at  $380,  but  does  not  show  any- 
thing in  relation  to  what  was  done  with  this 
shipment;  does  not  give  the  plaintiffs  credit 
for  freight,  weighing,  inspection,  commis- 
sion, or  the  draft  attached  to  the  bill  of  lad- 
ing. This  item  Is  so  uncertain  and  Indefi- 
nite that  we  do  not  think  it  should  have 
been  allowed  as  a  charge  against  the  plain- 
tiffs. We  must  take  the  statement  of  ac- 
count In  connection  with  the  allegations  of 
tbe  defendant's  answer,  which  set  it  up  as 
a  counterclaim.  The  answer  alleges  that  tbe 
defendant  was  to  pay  all  expenses  necessar- 
ily Incurred  In  the  shipment,  was  to  pay 
plaintiffs  a  commission  of  1  per  cent  per  bush- 
el for  handling  grain  at  Chicago,  and  waa 
allowed  to  draw  on  each  shipment  for  90  per 
cent,  of  the  highest  market  price  at  Chi- 
cago. Tbe  item  for  $380  should  have  been 
deducted  from  the  footing  of  the  account, 
and  Judgment  rendered  for  the  remainder 
only.  Therefore  the  Judgment  of  the  dis- 
trict court  will  be  modified  by  reducing  tbe 
same  to  the  sum  of  $467.17,  together  with  6 
per  cent  per  annum  thereon  from  the  10th 
day  of  April,  1891;  and  the  costs  are  equally 
divided  in  this  court  All  the  Judges  con- 
curring. 


ATCHISON,  T.  &  S.  P.  RT.  CO.  v. 
SCRAFPORD  et  aL 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  17, 1886.) 

FiBBB    SbT    BT     Ix>OOMOTIVB8— BviDBHOa — RiOKT 
TO  ATTOBNST'8  PbB. 

1.  The  evidence  in  this  case  supports  ths 
verdict  rendered  by  the  Jury. 
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2.  It  b  error  for  the  court  to  render  judg- 
ment for  an  attorney's  fee  in  an  action  brougbt 
against  a  railroad  company  for  damages,  where 
no  proof  is  ottered  upon  that  mbject,  and  no 
agreement  made  aa  to  what  ia  a  reasonable  at- 
torney's fee  in  the  particular  case  which  ia  be- 
ing tried. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Pawnee  coun- 
ty; S.  W.  YandiTert,  Judge. 

Action  by  C.  G.  Scrafford  and  J.  P.  Ckme, 
partners  as  Scraftord  &  Cone,  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. Judgment  for  plaintifts,  and  defend- 
ant brings  error.   Modified. 

A.  A.  Hnrd,  O.  J.  Wood,  and  W.  Uttle- 
fleld,  for  plalntur  In  error.  O.  P.  Cline  and 
H.  S.  Rogers,  for  defendants  In  error. 

COL£,  3.  The  defendants  in  error  re- 
covered a  Judgment  in  the  district  court  of 
Pawnee  county  for  $101  against  the  rail- 
road company  for  damages  arising  out  of  the 
allied  destruction  of  certain  prairie  grass, 
and  including  an  attorney's  fee  of  $40  for 
the  trial  of  said  cause.  The  railroad  com- 
pany brings  the  case  here  for  review.  Thero 
are  bat  two  questions  which  demand  our 
attention  in  this  case.  Counsel  for  plalntlCT 
In  error  contends  that  under  the  evidence 
the  plaintiffs  below  wero  not  entitled  to  re- 
cover, and  the  court  erred  In  overruling  the 
demurrer  to  the  evidence. 

It  appears  from  the  record  that  the  agents 
and  servants  of  the  plalntitF  in  error  wero 
burning  off  the  right  of  way,  and  it  ad- 
mitted that  the  damage  to  the  property  of 
the  defendants  In  error  was  occasioned  by 
the  fire  escaping  from  the  servants  of  the 
plaintiff  in  error.  It  was  contended  on  be- 
half of  the  defendants  in  error  that  the  set- 
ting out  of  the  flro  and  permitting  It  to 
escape  wero  acts  of  negligence  on  the  part 
of  the  railroad  company,  and  the  Jury  found, 
in  answer  to  certain  special  questions  sub- 
mitted to  them,  that  the  negligence  con- 
sisted In  setting  out  the  fire  upon  a  very 
windy  day;  and  it  is  contended  by  counsel 
for  the  plaintiff  in  error  that  this  finding  is 
not  8app<ffted  by  the  evidence.  We  cannot 
agree  with  counsel  In  this  position.  There 
Is  abundance  of  evidence  from  several  wit- 
nesses upon  this  proposition,  and  we  sup- 
pose the  negligence  may  be  established  by 
■bowing  that  a  fire  was  set  out  at  a  time 
when  It  ought  not  to  have  been,  as  well  as 
by  showing  that  It  was  permitted  to  escape 
when  it  ought  not  to  have  been.  It  is  Im- 
material what  particular  section  of  the  stat- 
ute the  original  bill  of  particulars  was  in- 
tended to  be  drawn  under.  It  stated  facts 
aaffident  to  constitute  a  cause  of  action,  and 
the  record  discloses  no  attempt  upon  the 
part  of  the  counsel  for  plaintiff  in  error  to 
bare  the  same  made  more  definite  and  cer- 
tain. 

Tbe  only  remaining  question  in  this  case 
Is  that  tbe  court  rendered  Judgment  for  an 


attorney's  fee  of  $40,  no  evidence  bavlnjr 
been  introduced  upon  that  question,  nor  tbe 
same  submitted  to  the  Jury,  who  rendered  a 
verdict  upon  the  question  of  damages.  It  ia 
conceded  by  the  counsel  for  the  defendants 
in  error  that  tfie  record  falls  to  show  such 
a  state  of  facts  as  would  permit  the  rendi>- 
tlon  of  such  a  Judgment,  and  all  claim  for 
attorney's  fees  is  released  in  their  brief. 
The  Judgment  of  the  district  court  must 
therefore  be  modified  ui)on  the  admission  of 
counsd  and  the  state  of  the  record.  This 
cause  is  remanded  to  the  district  court  of 
Pawnee  county,  with  instmctions  to  modify- 
the  Judgment  rendered  by  striking  out  the- 
attomey's  fee  of  $40  allowed  by  the  court. 
In  all  other  respects  the  Judgment  is  affirm- 
ed. The  costs  of  this  court  will  be  equally- 
divided  between  the  parties.  All  the  Ju»> 
tlces  concurring. 


OABBELL  et  aL  v.  KNOTS. 
(Court  of  Appeals  of  EJinsaa,  Southern  Depart- 
ment, W.  D.     Jan.  17,  1896.) 

ITOTE  ASD  HORTOAaa — COKSTBUCriOK. 

1.  A  mortgage  given  to  secure  the  payment 
of  a  note  must  be  constrned  together  with  the- 
note  as  a  part  of  one  transaction  or  contract, 
the  same  as  if  they  were  a  part  of  the  same- 
instrument. 

2.  A  note  signed  by  several  persons  indl- 
Tidnally  ma^  be  modified  by  a  mortgage  given 
to  secure  said  note,  so  as  to  show  that  said  per- 
sons signed  the  note  in  their  representative  ca- 
pacity. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Pratt  county;  K 
W.  Leslie,  Judge. 

Action  by  W.  P.  Knote  against  B.  B.  Cab- 
bell  and  others.  Judgment  for  plaintiff,  and. 
defendants  bring  error.    Reversed. 

Thompson  &  Apt,  for  plaintiffs  In  errors 
Bills  &  Barrett  for  defendant  in  error. 

DENNISQN,  J.  The  defendant  in  error 
brought  suit  in  Justice  court  In  Pratt  county, 
Kan.,  on  a  promissory  note  of  $1S0,  dated 
August  27,  1888,  executed  and  delivered  by 
the  plaintiffs  in  error  to  him,  a  copy  of  which 
said  note  is  as  follows:  "$150.00.  Pratt, 
Kansas,  8/27,  188&  SV>r  value  received,  one 
year  after  date,  we  promise  to  pay  to  the  or- 
der of  W.  P.  Knote  one  hundred  and  fifty 
dollars,  at  the  First  National  Bank  In  Pratt, 
Kansas,  with  interest  from  date  at  the  rate 
of  12  per  cent  per  annum.  B.  B.  CabbelL 
Z.  Bright  Thomas  W.  Ghinnaway.  Q.  W. 
Fox.  R.  F.  Whitman."  Judgment  was  ren- 
dered for  said  defendant  in  error,  and  plain- 
tiffs In  error  appealed  to  the  district  court 
In  tbe  district  court  the  plaintiffs  in  error 
obtained  leave  to  answer,  and  filed  a  verified 
answer,  denying  that  they  gave  the  note  sued 
on  as  their  Joint  and  several  promissory  note. 
They  allege  tbat  said  Knote,  through  bl« 
agent  Q.  A.  Sears,  sold  to  tbe  First  African 
M.  B.  Church  of  Pratt  Kan,  a  corporatloa 
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dnl7  crganteed  under  the  laws  of  fbe  state 
of  Kansas,  a  certain  building  for  the  sum  of 
$200;  that  the  said  corpoiation  paid  at  the 
time  $50,  and  gave  its  note  and  a  mortgage 
to  secure  the  payment  thereof  for  $150;  tliat 
the  said  note  and  mortgage  are  each  parts 
of  one  and  ttte  same  contract,  and  tliat  said 
Knote,  by  his  said  agent  Sears,  accepted  said 
note  with  the  distinct  understanding  tliat  the 
same  was  signed  by  the  said  defendants  as 
trustees  of  said  corporation,  and  that  the 
making,  execution,  and  ddivery  of  said  note 
and  mortgage  was  the  act  of  said  corpora- 
tion. The  said  mortgage  is  attached  to  and 
made  a  part  of  the  answer.  The  mortgage 
states  that  the  trustees  of  the  First  African 
M.  E.  Church  of  Pratt  City  are  indebted  to 
W.  P.  Knote  in  the  snm  of  $100.  The  prop- 
erty descrilied  in  the  mortgage  is  as  follows: 
"All  that  tract  or  parcel  of  land  situated  in 
the  county  of  Pratt  and  state  of  Kansas,  de- 
scribed as  follows,  to  wit:  Ixtt  eight  in  block 
thirteen  (13>  in  Calhoun  addition  to  the  town 
of  Pratt  Center,  now  Pratt  City,  as  shown 
by  the  original  plat  of  said  addition  now  on 
file  in  the  register  of  deeds  of  said  county; 
also  a  building  now  standing  on  lot  three  (3) 
In  blk.  thirty-three  (33)  in  the  town  of  Sara- 
toga, Kansas,  being  a  one-story  frame  bulldr 
ing,  forty  feet  long  and  twenty  feet  wide. 
Said  trustees,  of  the  first  part,  are  to  move 
said  building  from  off  the  last-described  lot 
and  place  same  on  the  lot  first  described  in 
the  mortgage,  to  wit,  lot  8  in  block  13  in  Cal- 
houn's addition  to  Pratt  Center,  Kansas,  and 
this  mortgage  to  be  the  first  lien  on  said 
building  and  lot"  The  mortgage  also  con- 
tains the  following  stipulation:  "This  grant 
is  intended  as  a  mortgage  to  secure  the  pay- 
ment of  the  sum  of  one  hundred  and  fifty 
dollars  according  to  terms  of  a  certain  note 
this  day  executed  and  delivered  by  the  said 
trustees  of  said  church  to  the  said  W.  P. 
Knote  payable  to  the  First  National  Bank  of 
Pratt,  Ks.,  as  follows,  to  wit:  $150.00  on 
the  27th  day  of  August,  1888,  with  interest 
thereon  at  the  rate  of  12  per  cent,  per  an- 
num from  date  to  the  said  party  of  the  sec- 
ond part"  The  plaintiff  below  filed  a  motion 
for  Judgment  for  the  plaintiff  on  the  plead- 
ings, which  motion  was  sustained,  and  Judg- 
ment rendered  against  these  plaintiffs  in  er- 
ror for  $188.40  and  costs,  and  they  bring  the 
case  here  for  review,  alleging  that  the  court 
erred  In  sustaining  said  motion  for  Judg- 
ment and  in  overruling  their  motion  for  a 
new  trial.  Our  supreme  court  have  decided 
causes  similar  to  this  a  number  of  times, 
and  they  have  uniformly  held  tliat  the  note 
and  mortgage  are  parts  of  one  transaction, 
constitute  one  contract,  and  must  be  con- 
strued together  as  if  ttiey  were  parts  of  one 
Instrument.  In  Chick  v.  Willetts,  2  Kan. 
384,  the  court  held  that  a  mortgage  made  in 
Kansas  to  secure  a  note  made  In  Missouri 
over  four  montha  prior  to  the  execution  of 


the  mortgage  was  effective  to  change  the 
terms  of  the  note  and  extend  the  time  of  pay- 
ment. In  Uound  v.  Donuel,  5  Kan.  54,  the 
court  held  that  the  note  and  mortgage  and  a 
separate  agreement  by  the  payee  to  extend 
the  time  of  jiayment  five  years  must  all  be 
construed  together,  and  the  statute  of  limita- 
tions would  not  begin  to  run  until  the  ex- 
piration of  five  years,  although  the  note  up- 
on its  face  was  due  one  day  after  date.  In 
Muzzy  V.  Knight,  8  Kan.  456,  the  court  held 
that  a  note  which  was  due  In  five  years,  with 
10  per  cent,  interest,  was  modified  by  a  mort- 
gage which  stipulated  that  interest  was  pay- 
able annually.  The  same  doctrine  was  held 
In  Meyer  v.  Graeber,  19  Kan.  166.  In  Bank 
V.  Peck,  8  KajL  660,  the  court  held  that  whai 
three  separate  notes  were  due  in  6,  12,  and  18 
months,  respectively,  the  one  due  in  18 
months  was  modified  by  the  mortgage,  which 
stipulated  that  if  any  part  of  the  money  was 
not  paid  when  due  it  should  all  immediately 
become  due  and  payable,  and  upon  default 
upon  the  first  notes  the  last  one  became  due, 
although  by  its  express  terms  it  was  not  due 
until  eighteen  months  after  date.  The  same 
doctrine  was  held  in  Darrow  v.  Scullin,  19 
Kan.  67.  It  is  therefore  clear  that  in  con- 
struing the  pleadings  in  the  case  at  bar  the 
note  and  mortgage  must  be  construed  as 
though  they  were  one  instrument,  and  parts 
of  the  same  contract.  The  note  is  signed  by 
the  plaintiffs  in  error  without  any  designa- 
tion of  the  capacity  in  which  they  sign.  The 
mortgage  states  that  the  note  was  executed 
and  delivered  by  the  "trustees  of  said 
church."  Admitting  the  answer  to  be  true, — 
which  must  be  done  in  considering  the  mo- 
tion,—and  it  clearly  appears  that  said  Knotie 
entered  into  an  agreement  with  said  corpo- 
ration by  which  he  sold  them  a  building  for 
$50  cash  and  $150  due  in  one  year,  for  which 
said  corporation  gave  blm  its  note,  and  to 
secure  the  same  gave  a  mortgage  back  on 
said  building  and  a  certain  lot,  and  agreed 
to  move  the  building  onto  the  said  lot.  The 
trustees  were  the  proper  persons  to  do  this 
on  behalf  of  said  corporation.  Section  3  of 
article  12  of  the  constitution  provides  that 
"the  title  to  all  property  of  religious  corpora- 
tions shall  vest  in  trustees,"  and  paragraph 
1179  of  the  General  Statutes  of  1889  provides 
that  "the  secular  affairs  of  a  religious  cor- 
poration shall  be  under  the  control  of  a  board 
of  trustees";  and  also  follows  the  provisions 
of  the  constitution  as  to  title  to  property. 
If  the  evidence  sustains  the  allegations  of 
the  answer,  the  defendant  in  error  is  not  en- 
titled to  a  personal  Judgment  against  the 
plaintiffs  in  error.  Therefore  the  motion  for 
Judgment  on  the  pleadings  should  have  been 
overruled.  The  Judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded, 
with  InstructicMis  to  grant  a  new  trial  in  a«> 
cordance  with  the  views  expressed  In  this 
opinion.    All  the  judges  concanlnc. 
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WEAVBB  ««  al.  t.  LOCKWOOD  et  at 
<Coart  of  Appeals  of  Kansao,  Southern  Depart- 
ment, W.  D.     Jan..  17, 1886.) 

WaiTB— SlBTIOa  BT  PUBUCATION— AMBNDMCNT  OF 

Aftidatit. 
Whpre  an  affidavit  made  to  procure  no- 
tlo»  br  pnblication  nnder  Section  74  of  the  Code 
•€  CMl  Procedure  ia  merely  defective,  the  de- 
fect in  the  affidavit  may  be  cured  by  amend- 
ment after  prblication  notice  has  been  pnbUah- 

(Syllabna  by  tht  Court) 

Error  from  district  court.  Ford  county;  A. 
J.  Abbott,  Judge. 

Action  by  B.  H.  Lockwood  and  J.  W.  Glen- 
dennia  against  Oliver  Marsh  and  otbera. 
From  a  Judgment  H.  M.  Weaver,  B.  O.  Jones, 
and  H.  H.  Kimbrell  bring  error.    AfOrmed. 

Sutton  &  McCarrey,  for  plalntlfts  in  error. 
Huston  &  McOoUock,  for  defendants  in  error. 

JOHNSON,  P.  J.    On  the  2d  day  of  May, 

1887,  Oliver  Marsh  and  Clarissa  A.  Marsh 
made  their  promissory  note,  payable  to  R.  H. 
Lockwood  and  J.  W.  Clendenin.  and  to  se- 
cure the  payment  of  this  note  and  the  money 
to  become  due  thereon  they  executed  and  de- 
livered to  the  ijayees  therein  named  a  mort- 
gage on  land  situated  in  Tord  county,  Kan. 
The  conditions  of  the  note  and  mortgage  hav- 
ing been  broken,  the  payees  of  the  note  and 
mortgage,  on  the  &th  day  of  February,  1889, 
commenced  suit  in  the  district  court  of  Ford 
county,  Kan.,  to  recover  Judgment  upon  this 
note,  and  for  a  decree  of  foreclosure  of  the 
mortgage;  and  in  the  suit  a  number  of  per- 
sons other  than  the  payers  and  mortgagors 
were  made  defendants,  for  the  reason,  as  stat- 
ed in  tbe  petition  of  the  plaintiCTs  below, 
that  since  the  execution  of  said  mortgage 
^d  persons  bad  acquired  some  interest  or 
lien  into  and  upon  tbe  mortgaged  premises, 
which  interest  and  lien  was  inferior  and 
Bubwdinate  to  and  subject  to  the  lien  of  the 
plalntlfiCB.  Upon  the  filing  of  the  petition  and 
prsdpe  a  •summons  was  issued  by  the  clerk 
of  said  court,  directed  to  the  sheriff  of  said 
county,  and  all  of  aaid  defendants  were  duly 
served  with  summons  by  the  sheriff,  except 
Wiler,  Ackerland  &  Co.,  Herman  Mier,  Mrs. 
S.  H.  Overhols,  H.  M.  Weaver,  S2.  O.  Jcmes, 
and  H.  H.  KlmbieU.  On  tbe  9th  day  of  Ju- 
ly, 1889,  the  plalntiffB,  by  their  attorney, 
made  and  filed  an  affidavit  of  nonresidency 
of  defendants  Wiler.  Ackerland  &  Co.,  Her- 
man Mler,  Mrs.  8.  H.  Overhuls,  B.  O.  Jones, 
H.  H.  Kimbrell,  and  H.  M.  Weaver,  setting 
forth  that  all  of  them  are  nonresidents  of 
the  state  of  Elansaa,  and  service  of  a  sum- 
mons cannot  be  made  on  said  defendants 
within  tbe  state  of  Kansas,  and  that  plaln- 
tiffB, with  due  diligence,  are  not  able  to  mak« 
service  upon  them  or  either  of  them  within 
the  said  state  of  Kanwas.  Said  afiBdavit 
states  that  the  action  was  for  tbe  foreclosure 
«f  a  mortgage  on  land  In  Ford  county,  Kan., 
deacrtbtng  tbe  land;  and  afterwards,  to  wit. 


on  the  11th  day  of  July,  1889,  tbe  plaintiffs 
below  caused  a  notice  of  publication  to  be 
published  for  three  consecutive  weeks  in  a 
newspaper  printed  and  published  In  Ford 
connty,  and  of  general  circulation  therein,  as 
required  by  section  74  of  tbe  Code  of  Civil 
Procedure,  and  made  due  proof  of  such  pub- 
lication before  the  court  On  the  6th  day 
of  August,  1889,  the  defendants  E.  O.  Jones, 
H.  H.  Kimbrell,  and  H.  M.  Weaver,  by  their 
attorneys,  appeared  specially  in  court,  and  fil- 
ed motion  to  set  aside  and  hold  for  naught 
the  publication  summons  in  this  case,  for  the 
reason  the  same  does  not  describe  the  mort- 
gage on  which  the  plaintiffs'  cause  of  action 
is  based,  as  required  by  law,  and  does  not 
state  the  nature  of  the  Judgment  to  be  ren- 
dered against  these  defendants.  At  the  Jan- 
uary term,  1890,  of  said  court  this  motion 
was  sustained  by  the  court,  and  the  publica- 
tion notice  set  aside  and  held  for  naught; 
and  thereafter,  on  the  6th  day  of  March, 
1880,  the  plaintiffs,  without  filing  another  af- 
fidavit, thereafter  caused  the  service  to  bo 
made  on  said  defendants  by  publication  for 
three  consecutive  weeks  in  a  newspaper  print- 
ed and  published  in  Ford  county,  Kan.,  and 
of  general  circulation  therein,  as  required 
by  section  74  of  the  Code  of  Civil  Procedure, 
and  made  proof  to  tbe  court  of  such  publica- 
tion; and  tbe  defendants  H.  M.  Weaver,  E. 
O.  Jones,  and  H.  H.  Kimbrell,  by  their  at^ 
tomeys,  again  appeared  specially  for  the  pur- 
pose of  a  motion  only,  and  moved  the  court 
to  set  aside  and  hold  for  naught  the  publica- 
tion service  of  summons,  for  tbe  reason  that 
Ao  affidavit  for  service  by  publication  was 
made  by  any  one  and  filed  herein  for  said 
service  by  publication  on  these  defendants; 
that  the  affidavit  for  publication  service  on 
these  defendants,  on  which  said  service  was 
based,  was  made  on  July  9,  1889,  about  eight 
months  before  said  service  of  publication  was 
made.  On  application  of  the  plaintiffs  the 
court  permitted  them  to  make  and  file  an 
amendment  or  supplement  to  their  original 
affidavit  for  publication,  to  which  ruling  of 
the  court  these  defendants,  by  their  attor- 
neys, excepted,  and  thereupon  plaintiffs  filed 
an  amendment  or  supplemental  affidavit  stat- 
ing the  following  facts:  "B.  P.  Milton,  on  bis 
oath,  says  that  he  is  an  attorney  for  plain- 
tiffs; that  as  such  attorney  be  made  tbe 
within  affidavit  dated  July  9,  1889;  that  be 
now  amends  said  affidavit  so  that  the  same 
shall  stand  and  include  the  following  addi- 
tional statement:  Affiant  says  tbe  facts  as  to 
nonresidence  of  tbe  defendants  Wiler,  Acker- 
land &  Co.,  Herman  Mler,  Mrs.  S.  H.  Over- 
huls, H.  M.  Weaver,  B.  O.  Jones,  and  H.  H. 
Kimbrell  were  true  from  said  date,  July  9^ 
1889,  up  to  and  on  said  March  6,  1890,  when 
a  new  service  by  publication  was  made;  and 
that  at  no  date  during  the  time  intervening 
were  plaintiffs  able,  with  dne  diligence,  to 
make  service  of  summons  upon  said  defend- 
ants personally  within  the  state  of  Kansas, 
for  that  said  defendants  were  at  and  between^ 
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■aid  dates  nonresidents  of  said  state  of  Kan- 
sas. All  otber  allegations  of  the  wltbln  at- 
fidavlt  are  hereby  referred  to  and  made  a 
part  hereof,  and  the  same  continued  to  be 
true  from  the  date  as  above  stated  up  to 
and  on  March  6,  1890."  The  motion  of  de- 
fendants to  set  aside  and  hold  for  naught 
the  publication  serrice  was  overruied  by  the 
court,  and  -lefendants  duly  excepted.  After- 
wards, at  the  September,  1890,  term  of  the 
court.  Judgment  was  rendered  upon  said  note 
against  Oliver  Marsh  and  Clarissa  A.  Marsh 
for  the  amount  due  as  principal  and  interest 
thereon,  and  a  decree  of  foreclosure  of  such 
mortgage  against  all  of  the  defendants  nam- 
ed in  the  petition;  the  court  making  the  fol- 
lowing findings:  "And  the  court  further  finds 
that  said  defendants  Oliver  Marsh,  Clarissa 
A.  Marsh,  H.  M.  Weaver,  E.  O.  Jones,  H.  H. 
Kimbrell,  J.  H.  Crawford,  Lewis  Wller, 
Isaac  Wller,  William  Ackerland,  Max  Acker- 
land,  and  E.  A.  Wiler,  doing  business  under 
the  firm  name  of  Wiler,  Ackerland  &  Co., 
George  Ingleheart,  Robert  Winnie,  and  Jolin 
A.  Johnson,  doing  business  as  Ingleheart, 
Winnie  &  Co.,  J.  H.  Crawford,  Peter  Smith, 
Herman  Mier,  M.  Y.  MarlUey,  Mrs.  S.  H. 
Overhuls,  J.  S.  Marcus,  Steven  Field,  as  as- 
signee of  O.  Marsh  &  Sons,  were  duly  sum- 
moned to  appear  in  this  action.  And  the 
court  further  finds  that  said  plaintiffs  have 
a  lien  on  the  real  property  in  said  petition 
described  by  virtue  of  the  mortgage  in  said 
petition  set  out,  to  secure  the  payment  of 
said  indebtedness,  subject,  however,  to  the 
lien  of dollars  described  in  said  peti- 
tion." At  the  same  term  of  court  at  which 
the  decree  was  taken,  the  defendants  H.  M. 
Weaver,  E.  O.  Jones,  and  H.  H.  Kimbrell 
filed  their  motion  to  set  aside  the  Judgment 
of  foreclosure  rendered  against  them,  for  the 
reason  ttiat  it  is  void  for  want  of  Jurisdiction 
over  them,  which  motion  was  oveiTuIed  by 
the  court,  and  these  defendants  duly  except- 
ed, and  the  court  allowed  them  90  days  to 
make  and  serve  a  case  for  the  supreme  court 
Case  was  made,  signed,  and  settled  and  fil- 
ed, with  petition  in  error.  In  the  supreme 
court,  and  afterwards  duly  certified  to  this 
court  by  order  of  the  supreme  court. 

The  only  error  complained  of  by  plaintiffs 
In  error  is  that  the  comt  erred  in  permitting 
plaintiffs  below  to  amend  their  afildavlt  for 
publication  notice,  and  rendering  Judgment 
against  these  defendants  upon  such  service. 
The  original  aflidavlt,  filed  July  9,  1889,  con- 
tained ail  the  facts  that  were  required  un- 
der section  73  (rf  the  Code  of  Civil  Procedure, 
and  was  in  every  way  sufilclent  to  authorize 
the  service  of  summons  on  defendants  by 
publication;  and  the  publication  notice  bas- 
ed on  this  affidavit,  being  set  aside  because 
It  did  not  comply  with  the  requirements  of 
section  74  of  the  Code  of  Civil  Procedure,  left 
the  affidavit  for  publication  Just  as  though 
no  attempt  to  give  notice  by  publication  had 
been  had,  and  the  plaintiffs  could  proceed 
and   give  another  notice  by   publication   on 


this  affidavit,  as  It  had  not  spent  Its  tone, 
and  was  not  void,  and  could  properly  be  the 
basis  of  another  publication  service;  and 
when  the  publication  notice  had  been  made 
based  on  this  affidavit,  any  defect  which  was 
found  to  exist  in  the  affidavit  could  be  cured 
by  amendment.  Gen.  St.  1889,  c.  80,  i  139, 
Pierce  v.  Butters,  21  Kan.  128.  Valentine, 
J.,  speaking  for  the  court,  says:  "After  this 
case  was  brought  to  the  supreme  court,  the 
defendants  In  error  (plaintiffs  below)  discov- 
ered the  said  defects  and  error  in  their  case, 
and  with  due  notice  to  the  adverse  party,  and 
with  leave  of  the  court  below,  amended  the 
defective  and  erroneous  proceedings  In  the 
following  particulars,  to  wit:  They  amended 
the  first  affidavit  by  filing  an  amended  or 
new  affidavit  stating  and  showing  ttiat  at  the 
time  of  the  commencement  of  this  suit  all  of 
the  defendants  were  nonresidents  of  the  state, 
and  that  service  of  summons  could  not  be 
made  upon  any  of  them  within  the  state,  and 
that  the  action  was  and  is  one  to  foreclose 
a  mortgage.  This  amended  affidavit  was 
sufficient.  •  •  •  Now,  with  these  amend- 
ments, we  think  the  Judgment  of  the  court 
below  ought  to  be  affirmed."  In  the  case  of 
Harrison  v.  Beard,  30  Kan.  532,  2  Pac.  632, 
the  supreme  court  says:  "While  the  affidavit 
was  thus  defective  and  insufficient,  it  was 
not  wholly  void.  Therefore,  as  the  amended 
affidavit  was  positive  and  sufficient,  the  court 
erred  in  not  permitting  the  affidavit  for  pub- 
lication to  be  amended."  There  being  no  er- 
ror in  the  proceedings  of  the  district  court, 
the  Judgment  is  affirmed.  All  the  Judges 
concurring. 


STATE  BANK  OP  ST.  JOHN  rt  aL  t. 
NORDUFP  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  17,  1896.) 
Plbadino  and  Proof— VARiANOB—lNSAHrrr — ^R» 

PLBVIN— DSUAND— BVIDBKOB. 

1.  Where  a  case  is  tried  by  the  coart  npon 
an  agreed  statement  of  facts,  and  no  objection 
is  raised  in  the  trial  court,  either  bv  demurrer 
or  otherwise,  to  the  sufiiciency  of  the  petition, 
a  defect  therein  will  be  considered  waived,  in 
a  case  where  an  amendment  of  the  petition 
ought  to  be  allowed  tn  conform  to  the  facts  ad- 
mitted, and  the  Judgment  will  not  be  reversed 
on  account  of  a  variance  between  the  allega- 
tions of  the  petition  and  the  admitted  facts. 

2.  Where  a  party  to  an  action  admits  in  a 
pleading  the  execution  of  a  written  instrument 
relied  upon  as  a  cause  of  action  by  the  opposite 
party,  but  alleges,  as  an  affirmative  defense  to 
such  written  instrument,  that  one  of  the  parties 
who  executed  the  same  was  insane  and  not 
capable  of  giving  consent  to  the  execution  there- 
of, evidence  may  be  introduced  to  support  sndi 
allegation. 

3.  Where  a  defendant  in  a  replevin  action 
bases  his  defense  upon  title  in  himself  and  the 
right  of  possession  incident  thereto,  and  does 
not  rely  on  want  of  demand  bv  the  owner,  and 
it  appears  that  a  demand  would  l>e  vain  and  un- 
availing, if  made,  no  proof  of  demand  and  re- 
fusal is  required. 

4.  Wherever  a  contest  arises  between  two 
parties  as  to  which  has  the  prior  or  superior 
lien  upon  the  property  owned  by^  third  person. 

Digitized  by  VjOOQ IC 


Kan.) 


STATE  BANK  v.  NOKDUFF. 


818 


either  party  inay  diow  any  fact  that  will  defeat 
the  other  party  s  lien,  or  postpone  the  same  bo 
as  to  render  it  snbaeqaent  or  inferior.  German 
Ins.  Co.  V.  Nichols,  Shephard  &  Co.,  21  Pac. 
Ill,  41  Kan.  133. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Rice  county;  J. 
H.  Bailey,  Judge. 

RepIeTln  by  George  Noidufl  and  others 
against  the  State  Bank  of  St  John  and  oth- 
ers. There  was  a  Judgment  tor  plaintiffs, 
and  certain  defendants  bring  error.  Affirm- 
ed. 

J.  W.  Rose,  for  plalntlflts  in  error.  C.  F. 
Foley,  for  defendants  In  error. 

COLE,  J.  In  the  month  of  July,  1888,  G. 
F.  Hnbner  vas  a  resident  of  Stafford  county, 
Kan.,  and  the  owner  of  certain  personal  prop- 
erty, to  wit,  one  bay  mare,  one  sorrel  horse, 
one  farm  wagon,  one  set  of  double  bamess. 
Said  Hubner  was  a  married  man,  and  all  of 
the  property  above  described  was  exempt 
property  to  him  as  the  head  of  the  family. 
On  the  9th  of  July,  1889,  the  wife  of  said 
Hnbner  was  declared  insane  by  the  proper 
proceedings  in  the  probate  court  of  Stafford 
county,  Kan.  On  the  12th  day  of  July,  1889, 
Hubner  and  wife  executed  a  note  and  chattel 
mortgage  to  the  State  Bank  of  St  John  for 
$90,  said  mortgage  being  given  upon  the  prop- 
erty above  described,  and  being  duly  filed  for 
record  July  15,  1889.  After  the  above  dates, 
and  prior  to  December  14,  1889,  Hubner  sold 
all  of  said  property  to  the  defendants  in  error, 
who  paid  him  the  full  consideration  and  fair 
value  therefor.  On  December  14,  1889,  B. 
F.  Harmon,  a  constable  of  Stafford  county, 
received  from  the  State  Bank  of  St  John  a 
certified  copy  of  the  chattel  mortgage  above 
referred  to»  and  on  said  day  demanded  the 
property  therein  described  and  above  set 
forth  from  defendants  in  error;  said  demand 
being  made  in  Rice  county,  where  said  prop- 
erty had  been  taken  by  Hubner  and  sold  to 
defendants  in  error.  On  the  same  day  de- 
fendants in  error  brought  this  action  In  re- 
plevin to  recover  said  property,  which  was 
returned  to  plaintiffs  in  error  within  24  hours, 
they  having  executed  a  redelivery  bond.  At 
the  time  B.  F.  Harmon  obtained  possession  of 
the  property,  the  conditions  of  the  mortgage 
to  the  State  Bank  of  St.  John  had  been  brok- 
en, and  said  bank  and  the  officer  representing 
it  wonld  have  been  entitled  to  the  possession 
of  said  property  if  the  mortgage  was  a  valid 
lien  thereon.  This  cause  was  tried  to  the 
court  upon  an  agreed  statement  of  facts, 
which  was,  in  substance,  like  the  one  given 
above,  and  a  Judgment  rendered  in  favor  of 
the  defendants  In  error  ■  (plaintiffs  below), 
from  which  Judgment  the  bank  and  Harmon 
bring  tbe  case  here  for  review. 

The  first  specification  of  error  is  that  the 
petition  does  not  state  facts  sufficient  to  con- 
■titnte  a  canse  of  action  against  plaintiffs  in 
error,  and  this  qnestion  Is  raised  in  this  court 
for  the  first  time.     No  objection,  either  by  de- 


murrer or  otherwise,  was  taken  in  the  court 
below.  We  do  not  consider  that,  under  the 
pleadings  in  this  case,  and  the  fact  that  the 
case  was  tried  to  the  court  upon  an  agreed 
statement  of  facts,  plaintiffs  in  error  are  now 
in  a  position  to  raise  this  question.  The  ob- 
jection now  raised  is  to  the  form  of  the  peti- 
tion alone,  and  all  the  subsequent  pleadings, 
and  the  action  of  the  parties  in  the  trial  of 
the  cause,  were  upon  the  theory  that  tbe  pe- 
tition was  sufficient  Undoubtedly,  after  the 
submission  of  the  case  to  the  court  upon  the 
agreed  statement  of  facts,  an  amendment 
would  have  been  permitted  if  the  attention 
of  the  trial  court  had  been  directed  to  the  al- 
leged defect  and  it  cannot  be  claimed  that 
the  defendants  would  have  been  in  any  man- 
ner prejudiced  by  such  amendment  Such  be- 
ing the  case,  we  feel  that  this  court  should 
treat  the  record  as  if  such  amendment  was 
in  fact  made,  and  that  the  Judgment  ought 
not  to  be  disturbed  for  this  alleged  errw. 
Railroad  Co.  v.  Caldwell,  8  Kan.  244;  Fape 
V.  Bank.  20  Kan.  440. 

The  next  specification  of  error  is  the  over- 
ruling of  the  demurrer  filed  by  the  State 
Bank  of  St  John  to  the  second  count  of  ;the 
reply  filed  by  the  defendants  in  error.  It  bx>- 
pears  from  the  record  that  the  State  Bank  of 
St  John  filed  its  separate  answer  alleging  the 
execution  and  delivery  to  it  of  a  note  and 
chattel  mortgage  by  Hubner  and  wife,  which 
mortgage  covered  the  property  hi  dispute. 
The  reply  of  defendants  in  error  consisted— 
First,  of  a  general  denial;  and,  second,  of  an 
allegation  that  Hubner's  wife  had  not  given, 
and  was  not  capable  of  giving,  consent  to  the 
execution  and  delivery  of  the  mortgage  in 
question,  for  the  reason  that,  at  the  time  of 
such  execution  and  delivery,  she  had  been 
adjudged  and  was  insane,  and  that  the  same 
was  executed  and  delivered  without  her 
knowledge  or  consent,  and  that  the  property 
described  in  said  mortgage  was  by  law  ex- 
empt, and  not  subject  to  alienation  except  by 
Joint  consent  of  husband  and  wife.  The  ob- 
jection raised  to  the  second  count  of  the  re- 
ply was  that,  as  this  virtually  admitted  the 
execution  and  delivery  of  the  note  and  mortr 
gage,  the  facts  stated  did  not  constitute  any 
defense.  This  position  is  not  well  taken.  It 
is  true  our  statute  provides  that  the  allega- 
tion of  the  execution  of  a  written  instrument, 
unless  the  same  is  denied  under  oath,  is  taken 
as  true,  and  it  also  is  true  that  our  supreme 
court  has  held,  in  a  number  of  cases,  that  a 
failure  to  verify  such  denial  not  only  admits 
the  execution  but  the  legal  effect  of  snch  in- 
strument; but  It  does  not  follow,  from  this, 
nor  has  any  case  been  cited  which  so  holds, 
that  a  failuro  to  verify  a  denial  of  the  execu- 
tion of  a  written  instrument  admits  every- 
thing necessary  to  constitute  a  valid  execu- 
tion, nor  is  there  a  presumption  of  sanity,  of 
power  and  right  to  execute,  where  the  plead- 
ing which  admits  the  execution  of  thf>  instru- 
ment sets  forth  a  specific  reason  why  the  exe- 
cution was  Invalid.  The  defense,  aa  i 
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In  the  reply,  was  In  tbe  nature  of  a  confession 
and  avoidance,  and  the  demurrer  thereto  was 
proi)erly  overruled,  and  evidence  admitted 
thereunder. 

This  brings  ns  to  tbe  main  proposition  in 
this  case,  wblcb  Is,  was  tbe  mortgage  to  tbe 
State  Bank  of  St  John  valid,  under  tbe 
agreed  statement  of  facts  In  this  case?  If 
it  was,  then  the  State  Bank  was  entitled  to 
tbe  possession  of  tbe  property  in  question. 
Paragraph  3914,  Gen.  St.  1889,  provides:  "It 
shall  be  unlawful  for  either  husband  or  wife 
(where  that  relation  exists)  to  create  any 
lien,  by  chattel  mortgage  or  otherwise,  upon 
any  personal  property  owned  by  either  or 
both  of  them  and  now  exempt  by  law  to  resi- 
dent heads  of  families  from  seizure  and  sale 
uiK)n  any  attachment,  execution. or  other  pro- 
cess issued  from  any  court  In  this  state,  with- 
out tbe  Joint  consent  ot  I>oth  husband  and 
wife;  and  from  and  after  tbe  time  when  this 
act  shall  take  effect,  no  such  mortgage  of 
personal  property  shall  be  valid  unless  exe- 
cuted by  iJoth  husband  and  wife."  This 
statute  to(^  effect  May  25,  1889.  The  con- 
sent referred  to  in  the  statute  Is  not  a  physi- 
cal consent,  but  such  intelligent,  intellectual 
consent  as  would  constitute  a  legal  consent 
thereto.  It  luis  been  held  that  where  money 
is  paid  to  one  by  mistake,  and  the  person 
who  receives  tbe  same,  knowing  that  he  has 
received  that  to  wblcb  he  is  not  entitled,  con- 
verts tbe  same  to  his  own  use  with  Intent  to 
defraud  the  owner,  be  is  guilty  of  larceny; 
there  not  being  in  such  a  case,  tbe  courts  say, 
tbe  intelligent  consent  exercised  in  the  pay- 
ment of  the  money  necessary  to  constitute  a 
legal  consent.  If  such  is  tbe  rule  where  one 
Is  sane  and  presumed  to  act  intelligently, 
how  much  more  ought  it  to  apply  where  the 
person  performing  an  act  has  been  adjudged 
insane.  Now,  in  this  case,  the  statute  plain- 
ly says  that  a  chattel  mortgage  upon  proper- 
ty sucb  as  in  dispute  in  this  case  sliall  not 
t>e  valid  unless  given  by  the  Joint  consent  of 
both  husband  and  wife;  and  tbe  wife  of 
Hubner  had  been  declared  insane  by  tbe  pro- 
l>ate  court  three  days  prior  to  tbe  execution 
of  tbe  mortgage  in  question,  of  which  action 
the  bank  must  be  presumed  to  have  had 
knowledge,  it  having  been  rendered  by  the 
proper  tribunal.  TOiIs  brings  the  case  within 
the  principle  laid  down  in  Trust  Co.  v.  Splt- 
ler,  54  Kan.  560,  38  Pac.  799.  In  that  case 
Allen,  J.,  in  delivering  the  opinion  of  the 
■court,  says:  "The  facts  of  this  case  are  ee- 
sentlally  dlfTerent  from  those  in  either  of  the 
cases  heretofore  decided  by  this  court,  cited 
In  the  brief  of  counsel  for  plaintiff  In  error. 
In  this  case  it  appears,  not  only  that  the 
plaintiff  was  insane  at  the  time  of  making 
the  deeds  to  McNaughton,  but  that  he  had 
t)een  duly  adjudged  Insane  by  the  proper 
court,  and  a  guardian  of  bis  person  and  es- 
tate appointed.  These  facts  appear  of  rec- 
ord In  the  office  of  tbe  probate  Judge.  Ben- 
jamin Spltler  Iiad  been  conflned  in  tbe  in- 
sane ttsylum,  but  was  then  out  on  a  tempo- 


rary leave  of  absence.  There  is  nothing  In 
the  findings  Indicating  that  McNaughton  act- 
ed in  good  faith,  or  in  ignorance  of  Spitler's 
mental  condition.  Under  these  circumstan- 
ces, tbe  court  rightly  held  tlut  the  deeds  to 
McNaughton  were  void."  See.  aUo,  1  Pars. 
Cont.  383.  Gribben  v.  Maxwell,  34  Kan.  8, 
7  Pac.  684.  It  is  true  this  case  presents  the 
anomaly  of  a  person  being  able  to  convey  full 
title  to  the  property  In  question,  but  being 
unable  to  create  a  valid  lien  tberecMi;  but 
that  is  a  proposition  addressed  to  the  legis- 
lature, and  not  to  the  Judicial  branch  of  our 
state  government  It  is  urged  by  counsel  for 
plaintiffs  in  error  that  this  mortgage  should 
be  upheld  for  the  reason  that  a  portion  of  tbe 
proceeds  of  the  loan  which  the  mortgage  was 
given  to  secure  were  used  to  purchase  neces- 
saries for  Hnbner'B  wife,  and  our  attention 
is  directed  to  a  number  of  cases  where  con- 
tracts entered  into  by  an  Insane  person  for 
the  necessaries  of  life  tiave  been  upheld;  but 
the  difficulty  is  that  this  was  not  a  contract 
of  that  character,  and  it  is  impossible  to  tell, 
from  the  agreed  statement  of  facts,  how 
much  or  how  little  was  used  for  that  purpose. 
This  was  a  loan  made  by  the  bank  to  O.  F. 
Hubner  only,  and  was  not  made  for  the  pur- 
pose of  procuring  necessaries  for  an  Insane 
person. 

Tbe  next  specification  of  error  is  tlat  no 
demand  was  made  in  this  case  prior  to  the 
bringing  of  this  action.  Under  the  pleadings 
and  the  agreed  statement  of  facts  no  detaand 
was  necessary.  The  plalntUTs  in  error  did 
not  base  their  defense  in  the  trial  court  on 
the  theory  that  they  would  have  surrendered 
the  property  on  demand.  Their  defense  was 
based  upon  a  claim  wholly  inconsistent  with 
the  rights  and  ownership  of  defendants  in 
error,  namely,  a  specific  ownership  in  the 
bank.  Having  based  their  defense  on  title  in 
themselves,  and  not  on  the  alleged  consent  of 
defendants  in  error,  they  cannot  now  insist 
upon  a  want  of  demand.  Raper  v.  Harrison, 
37  Kan.  243,  15  Pac.  219;  Farmers'  &  Mer- 
chants' Bank  of  Cawker  City  v.  Bank  of  Glen 
Elder,  46  Kan.  376,  26  Pac.  680. 

It  is  further  contended  that  the  defendants 
in  error  are  in  no  position  to  attack  the  mort- 
gage of  the  bank.  This  position  is  not  cor- 
rect Whenever  a  contest  arises  between 
two  persons  as  to  which  has  a  prior  lien  up- 
on property  of  a  third  person,  elthei;  party 
may  show  any  fact  that  will  defeat  tbe  oth- 
er's lien.  German  Ins.  (3o.  v.  Nicb(ds,  Sbep- 
bard  &  Co.,  41  Kan.  133,  21  Pac.  HI.  The 
Judgment  of  the  district  court  will  be  affirm- 
ed.    All  the  Justices  concurring. 


WILLARD  V.  WHINFIELD. 

(Court  of  Appeals  of  Kansas,  Southern  D^^Art- 

ment,  W.  D.    Jan.  17,  1896.) 

IMBTBUOTIOKS— AOISTBB'S     LlKH — Pbiobttt — Lost. 

1.  If  tbe  instructions  given  by  the  court 

cover  all  the  material  and  proper  points  cover- 
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«d  b7  special  instructioiis  asked  hj  either  party, 
it  is  not  error  to  refuse  to  give  such  special  in- 
structions. 

2.  Case  t.  Allen,  21  Kan.  217,  as  to  priority 
of  anster's  lien,  cited  and  ft^owed. 

3.  Where  an  agister  leaves  the  stoclc  he  la 
feeding  and  caring  for  to  be  herded  temporarily 
by  another  person,  and  they  are  driven  off  dur- 
ing his  tempmary  absence  by  the  owner  or  one 
having  a  special  ownership  in  them,  the  agister 
will  not  be  deemed  to  have  lost  his  hen  if,  with- 
in a  reasonable  time,  he  demands  a  return  of 
the  stock. 

(SyUabns  by  the  Conrt.) 

Error  from  district  court,  Rice  county; 
Ansel  R.  Clark,  Judge. 

Action  by  G«orge  0.  Whinfleld  against 
Frank  G.  WUlard.  Judgment  for  plaintlflt, 
and  defendant  brings  error.     Affirmed. 

Bailey  &  Foley  and  J.  Warner  Mills,  for 
plaintiff  In  error.  Samuel  Jones,  for  defend- 
ant In  error. 

DBNmSON,  J.  This  Is  an  action  brougbt 
In  the  district  conrt  of  Rice  county,  Kad., 
t^  George  C.  Whinfleld,  ad  plaintiff,  against 
Frank  G.  WUlard,  as  defendant,  to  recover 
the  damages  sustained  by  said  Whinfleld  by 
reasm  of  the  conversion  of  101  head  of  his 
sbeep  by  said  WUlard,  and  also  to  recover 
the  amount  of  an  aUeged  agister's  lien  upon 
about  1,400  sbeep,  claimed  to  have  been 
wrangfoUy  taken  from  ■  the  possession  of 
said  Whinfleld  by  said  WUlard.  WlUard 
claimed  the  right  to  the  immediate  posses- 
sion of  thge  sheep  by  virtue  of  a  chattel 
mortgage  given  by  J.  M.  Ostrander  to  said 
WUlard.  Whinfleld  claimed  that  the  larger 
portion  of  the  101  sbeep  were  bought  by 
Ostrander  of  one  Moore,  after  the  executlim 
of  tbe  WiUard  mortgage,  and  were  not  In- 
cluded therein,  and  bad  been  bought  by 
aaid  Whinfleld  of  said  Ostrander.  He  also 
claimed  to  have  been  feeding  and  caring  for 
the  1,400  sheep  which  were  Included  In  the 
WUlard  mortgage,  under  a  contract  with 
the  mortgagor,  Ostrander.  The  101  sheep 
were  ralued  by  Whinfleld  at  $353.50,  and 
the  feed  blU  was  alleged  to  be  $492.90.  The 
case  was  tried  with  a  Jury,  and  a  verdict 
returned  by  them  in  favor  of  Whinfleld  for 
the  sum  of  $448^25,  and  judgment  for  said 
amount  and  the  costs  was  rendered  against 
said  WUlard,  and  he  brings  the  case  here 
for  review. 

One  of  the  errors  complained  of  by  the 
plaintiff  in  error  is  In  the  refusal  of  the 
court  to  give  the  instmctions  asked  for  by 
him.  The  Instmctions  asked  for  are  quite 
long,  and  those  given  by  the  conrt  cover 
about  20  closely  tyi>ewriten  pages,  and  wUl 
not  be  set  forth  In  this  opinion.  We  have 
carefnlly  considered  the '  instructions  given 
and  those  refused,  and  find  that  those  given 
oover  all  the  material  and  proper  points  cov- 
ered by  those  refused.  No  material  error 
piejndlcial  to  the  snbstantlal  rights  of  the 
plaintiff  in  error  was  committed  by  the  trial 
«oart  either  in  glylng  «  refusing  to  give 
instmctiwuL 


The  plaintiff  In  error,  in  his  brief,  con- 
tends "that  the  li^i  of  a  chattel  mortgage 
properly  filed  is  paramount  to  that  of  an 
agister  for  subsequently  pasturing  the  mort- 
gaged stock,  imless  it  is  shown  that  the 
mortgagee  consented,  either  expressly  or 
ImpUedly,  that  such  stock  might  be  so  pas- 
tured and  subjected  to  such  lien;  and  the 
fact  that  the  mortgagor  retains  possession 
of  the  mortgaged  property  is  not  of  Itself 
proof  of  such  consent"  This  question  has 
been  decided  by  our  supreme  court  in  the 
case  of  Case  v:  AUen,  21  Kan.  217;  and,  fol- 
lowing that  decision,  we  must  hold  that  the 
contention  is  not  good. 

The  plaintiff  in  error  also  contends  that 
Whinfield  voluntarily  relinquished  the  sheep, 
and  therefore  his  lien  is  not  good.  The  evi- 
dence shows  that  WUlard  and  several  othr 
era  came  and  took  possession  of  the  sheep 
while  Whinfleld  was  temporarily  absent, 
hunting  stalk  flelds,  and  had  left  the  stock 
to  be  herdoa  by  another  person;  and  that 
upop  his  return,  after  being  informed  of 
what  bad  transpired,  he  Immediately  fol- 
lowed after  the  sheep,  and  demanded  the 
return  of  them.  Under  such  circumstances, 
Whinfleld  cannot  be  deemed  to  have  waived 
or  lost  his  Uen. 

Upon  a  careful  examination  of  the  whole 
record,  we  find  no  material  error  has  been 
committed  prejudicial  to  the  substantial 
rights  of  the  plalntUI  In  error.  Therefore, 
the  judgment  ot  the  district  court  is  affirm- 
ed.   All  the  judges  concurring. 


TORE  DRAPER  MERCANTILE  00.  r. 
HUTCHINSON  et  aL 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. W.  D.     JaiL  17,  1896.) 

Dbpauut  Jodombnt  —  Motion  to  Vacate — Plbas- 
1:10 — Devdbreii. 

1.  Where  a  judgment  has  been  obtained 
against  a  party  without  service  of  summons  up- 
on him,  or  other  notice,  as  required  by  law,  and 
he  has  made  no  appearance  to  said  aetioD  or 
waived  the  service  of  summons  upon  him,  suck 
judgment  is  void,  and  may  be  set  aside  on  mo- 
tion at  the  term  of  the  court  subsequent  to  the 
term  at  which  the  same  is  rendered. 

2.  A  judgment  rendered  against  a  minor 
without  the  appointment  of  a  guardian  ad  litem, 
or  without  the  appearance  of  such  minor  by 
guardian  or  next  friend,  where  his  projwrty 
rights  are  affected,  is  irregular  and  voidable* 
and  may  be  set  aside  on  motion  of  such  minor 
by  his  next  friend  at  the  neit  term  of  the  court 
after  such  judgment  is  rendered. 

3.  Where  a  petition  states  sufficient  facts, 
well  pleaded,  that,  if  they  were  ail  true,  would 
entitle  the  party  to  judgment  against  the  de- 
fendants, held,  that  a  demurrer  thereto  for  the 
reason  that  such  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  should 
be  overruled. 

(Syllabus  by  the  Court) 

Appeal  ,from  district  court  Ford  eoonty; 
A.  3.  Abbott,  Judge. 

Action  by  the  York  Draper  MweantOe 
Company  against  R.  N.  Hutchinson  and  otb- 
era,    wber^n   there   was  a    judgment  ^^^ 
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plaintiff.  The  Judgment  was  subsequently 
set  aside  on  application  of  defendant  R.  N. 
Hutchinson,  who  thereupon  Interposed  a  de- 
murrer to  the  petition,  which  was  sustained. 
From  the  order  setting  aside  the  Judgment, 
and  sustaining  the  demurrer,  plaintifl  ai>- 
peals.    Reversed. 

In  May,  1888,  the  York  Draper  Mercantile 
Company,  a  private  corporation,  commenced 
suit  in  the  district  court  of  Ford  county, 
Kan.,  against  R.  N.  Hutchinson,  R.  P.  Hutch- 
inson, and  the  Dodge  City  Ice  Company,  a 
private  corporation,  for  the  purpose  of  sub- 
jecting certain  shares  of  the  capital  stock  of 
the  Dodge  City  Ice  Company,  held  by  R.  P. 
Hutchinson  (minor  son  of  R.  N.  Hutchin- 
son), io  the  payment  of  certain  Judgments 
against  R.  N.  Hutchinson,  and  to  restrain 
the  Dodge  City  Ice  Company  and  R.  P. 
Hutchinson  from  transferring  or  in  any 
manner  disposing  of  such  stock. 

Sutton  &  McQarry  and  J.  F.  Frankey,  for 
plaintiff.    W.  E.  Hendricks,  for  defendants. 

JOHNSON,  P.  J.  On  the  flUng  of  the  pe- 
tition and  affidavits,  and  proof  that  the 
Judge  of  the  district  court  was  absent  from 
the  county  of  Ford,  the  probate  Judge  of 
said  county  granted  a  temporary  restrain- 
ing order,  as  prayed  for  in  the  petition,  and 
fixed  the  amount  of  the  undertaking  for  the 
injunction;  and  thereupon  the  clerk  of  the 
district  court  Issued  a  summons  to  the  de- 
fendants named  in  the  petition,  and  in- 
dorsed the  summons,  "Injunction  allowed." 
Said  summons  was  dated  May  19,  1888,  di- 
rected to  the  sheriff  of  Ford  county.  The 
sheriff  made  the  following  return,  indorsed 
on  the  summons:  "Received  this  writ  on  the 
19tb  day  of  May,  1888,  at  4  o'clock  p.  m. 
May  19th,  1888,  served  the  same,  by  deliv- 
ering a  copy  thereof,  with  the  indorsements 
thereon,  duly  certified,  to  the  withln-named 
defendants,  the  Dodge  City  Ice  Company,  by 
order  of  Its  president,  H.  M.  Bervwly,  and  R. 
N.  Hutchinson,  and  EL  P.  Hutchinson,  per- 
sonally." On  the  12th  day  of  June,  1888,  an 
answer  was  filed  by  the  defendants.  On 
the  SOth  day  of  November  the  case  was 
tried  before  the  court,  without  a  Jury,  and 
resulted  In  a  Judgment  for  the  plaintiff,  sus- 
taining the  injunction;  also  Judgment  against 
R.  N.  Hutchinson  for  $105.68  and  costs  of 
suit;  that.  If  the  same  should  not  be  paid  In 
80  days  thereafter,  six  shares  of  the  capital 
stock  of  the  Dodge  City  Ice  Company,  held 
by  R.  P.  Hutchinson,  be  sold  to  the  highest 
bidder.  In  the  same  manner  that  sales  of 
chattels  are  made  under  execution,  by  an 
order  of  the  court  to  be  Issued  by  the  clerk 
to  the  sheriff  of  Ford  county,  Kan.,  and  the 
proceeds  of  such  sale  be  applied  to  the  pay- 
ment of  said  Judgment.  On  the  4th  day  of 
February,  1888,  on  application  of  plaintifl, 
the  Judgment  of  November  30,  1888,  was 
amended  so  aa  to  order  that  all  the  shares 
of  the  capital  stock  of  the  I  edge  City  Ice 


Company,  to  wit,  10  shares,  held  by  R.  P. 
Hutchinson,  be  sold.  Afterwards  an  order 
of  sale  was  issued  by  the  clerk  of  said  court, 
and  the  10  shares  of  stock  sold  by  the  sher- 
iff of  said  county,  and  a  return  of  the  sale 
.  thereof  made  to  the  court  On  the  4th  day 
of  May,  1889,  R.  P.  Hutchinson,  by  W.  B. 
Hendricks,  his  next  friend,  filed  a  motion  to 
set  aside  the  Judgment  in  the  case,  for  the 
reasons:  (1)  That  the  Judgment  was  irr^ular 
because  no  guardian  ad  litem  was  appoint- 
ed. "(2)  That  the  Judgment  Is  hregular  and 
void  for  want  of  Jurisdiction,  this  defendant 
not  having  been  served  with  summons  or 
other  legal  process.  (3)  That  the  Judgm^it 
is  illegal  and  void  for  that  it  was  rendered 
on  the  1st  day  of  December,  1888,  subjecting 
certain  property  of  this  defendant  to  the 
payment  of  the  debt  of  another;  that  after- 
wards, to  wit.  on  the  4th  day  of  February, 
1889,  said  Judgment  was  increased  40  i>er 
cent,  without  filing  a  motion  therefor,  as 
letquired  by  the  rules  of  the  district  court 
in  and  for  Ford  County,  Kan.,  and  without 
any  notice  to  or  knowledge  of  this  defendant" 
On  the  25th  day  of  May,  1889,  this  moUon 
was  heard  by  the  court,  and  the  court  there- 
upon made  the  following  order:  "Being  ful- 
ly advised  In  the  matter,  ordered  and  ad- 
Judged  that  said  Judgment  be  opened,  and 
R.  P.  Hutchinson  -be  allowed  to  plead  to 
plaintiff's  petition;  •  •  •  that  R.  N.  Hutch- 
inson is  hereby  appointed  guardian  ad  litem 
for  R.  P.  Hutchinson."  Thereafter,  R.  P. 
Hutchinson,  by  his  guardian  ad  litem,  filed 
a  demurrer  to  the  petition  of  the  plaintiff, 
which  was  by  the  court  sustained;  and,  the 
plaintiff  electing  to  stand  upon  its  petition. 
Judgment  was  rendered  sgalnst  It  for  costs 
of  suit  The  plaintiff  now  brings  its  case 
to  this  court  and  assigns  two  errors,  upon 
which  It  asks  that  the  Judgment  of  the  district 
court  be  reversed:  (1)  That  the  court  erred 
in  opening  up  the  Judgment  of  November 
SOth,  as  amended  February  4th;  and  (2)  that 
the  court  erred  in  sustaining  the  demurrer 
of  R.  P.  Hutchinson,  and  rendering  Judg- 
ment thereon  against  the  plaintiff. 

This  brings  us  to  the  consideration  of  the 
errors  In  the  order  assigned.  Was  the  Judg- 
ment void  or  voidable  only?  If  the  Judg- 
ment was  vacated  because  there  was  no 
service  of  summons  on  R.  P.  Hutchinson, 
then  the  Judgment  would  be  absolutely  void, 
for  want  of  Jurisdiction  over  his  person.  If 
It  was  vacated  because  R.  P.  Hutchinson 
was  a  minor,  and  no  guardian  ad  litem  had 
been  appointed,  then  the  Judgment  would 
be  voidable  only.  The  record  Is  very  In- 
definite as  to  whether  the  court  found  there 
was  any  service  of  summons  on  R.  P.  Hutch- 
inson, or  whether  It  vacated  it  solely  for  the 
reason  that  It  was  Irregularly  obtained,  by 
reason  of  no  guardian  ad  litem  having  been 
appointed.  The  record  of  the  court  In  va- 
cating the  Judgment  reads  as  follows: 
"Now,  on  this  25th  day  of  May,  1889,  this 
cause  came  on  to  be  heard  ^^^l^cegular 
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order  on  the  docket,  on  motion  of  B.  P. 
Hntchinaon;  and  the  conrt,  after  bearing 
the  argument  of  counsel  for  plaintiff  and  de- 
fendant, and  being  fully  adrised  In  the  mat- 
ter, orders  and  adjudges  that  said  Judg- 
ment be  opened."  Take  the  evidence  set 
oat  in  the  record  In  connection  with  the  or- 
der and  findings  of  the  conrt;  we  are  led 
to  conclude  that  the  court  vacated  the  judg- 
ment for  want  of  jurisdiction  over  the  per- 
son of  the  defendant  R.  P.  Hutchinson,  and 
we  do  not  think  the  court  erred  in  setting 
aside  and  vacating  the  judgment  herein. 

The  seccHid  error  complained  of  Is  the  sus- 
taining of  the  demurrer  of  the  defendant  R. 
r.  Hntcbinson  to  the  itetltlon  of  the  plain- 
tiff. The  petition  of  the  plaintiff  alleges 
that  It  is  a  corporation  duly  and  legally  in- 
corporated under  and  by  virtue  of  the  laws 
of  Kansas,  and  that  the  defendant  the  Dodgs 
City  Ice  Company  is  a  corporation  duly  In- 
corporated under  and  by  vlrtne  of  the  laws 
of  Kansas;  that  the  defendant  R.  P.  Hutch- 
inson Is  a  minor,  and  R.  N.  Hutchinson  is  his 
father  and  guardian  by  nature.  Petition 
then  sets  out  the  obtaining  of  three  several 
judgments  against  the  defendant  R.  N. 
Hutchinson,  the  issuing  of  execution  there- 
on, directed  to  the  sheriff  of  Ford  county, 
Kan.,  the  return  of  the  sheriff  that  no  prop- 
erty of  the  defendant  oould  be  found  where- 
of to  make  said  judgments.  Petition  far- 
ther alleges  that  the  debt  for  which  the 
judgments  were  rendered  was  contracted  for 
before  the  month  of  December,  1887,  and  al- 
leges that  certain  shares  of  capital  stock  in 
the  Dodge  City  Ice  Company  were  procured 
by  the  said  R.  N.  Hutchinson  in  said  corpo- 
ration for  certain  Interest  that  the  said  R. 
N.  Hutchinson  owned  in  a  partnership  of 
which  he  was  a  member,  and  which  was 
taken  and  formed  a  part  of  the  assets  and 
Btodc  of  the  Dodge  City  Ice  Company;  and 
that,  for  his  interest  in  said  partnership  and 
property,  the  company  Issued  shares  of  stock 
therefor;  but  that  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  cred- 
itors vt  R.  N.  Hutchinson,  and  especially 
those  creditors  whose  claims  are  represent 
ed  by  the  judgments  set  out  in  the  petition, 
said  defendant  had  said  shares  of  stock  In 
said  corporation,  without  any  actual  consid- 
eration having  been  paid  therefor,  issued  In 
the  name  of  his  minor  son,  R.  P.  Hutctdn- 
son,  and  he  now  holds  and  claims  to  own 
the  same.  Petlti(ner  further  alleges  that,  aft- 
er careful  Inquiry,  it  has  been  unable  to  find 
any  property  of  the  defendant  R.  N..Hutch- 
Insoa  subject  to  levy  under  execution,  and 
alleges  the  fact  to  be  that  defendant  R.  N. 
Hutchinson  is  wholly  Insolvent,  and  that, 
unless  said  shares  of  stock  of  the  Dodge 
City  Ice  Company  are  subjected  to  the  pay- 
ment of  said  judgment,  it  cannot  be  col- 
lected. Petition  then  alleges  the  necessary 
facts  to  obtain  an  Injunction  against  the  Ice 
company  and  R.  P.  Hutchinson  to  restrain 
them  from  the  transfer  of  such  shares  of 


stock  until  such  time  as  the  case  covld  be 
heard  by  the  district  court  We  think  that 
this  petition  contains  sufficient  facts  to  con- 
stitute a  good  cause  of  actlcm  In  favor  of  the 
plaintiff,  and  as  against  all  of  the  defend- 
ants, and  think  that  the  judgment  of  the 
district  court  In  sustaining  the  demurrer  of 
R.  N.  Hutchinson  was  erroneous. 

For  the  error  hereinbefore  stated,  the  judg- 
ment is  reversed,  and  the  case  remanded  to 
the  district  court,  with  directions  to  set  aside 
the  judgment,  and  overrule  the  demurrer, 
and  grant  the  parties  a  new  trlaL  All  the 
judges  concurring. 


KIMBLE  et  al.  v.  SHORT. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. W.  D.     Jan.  17,  1896.) 

JCDOMSNT  OsTiJNBI}  BT    FBA.UD— ENJOININa    EH- 
FORCKUBNT. 

Where  a  judgment  has  been  obtained  by 
fraud  and  deceit  against  a  party,  and  he  has 
not  been  gniltv  of  negligence  on  his  part,  bat 
has  tteen  misled  and  deceived  by  false  and 
fraudulent  representations  of  the  adverse  party 
and  others  confederating  with  him,  for  the  pur- 
imse  of  obtaining  an  undue  advantage  over  hint, 
and  preventing  nim  from  having  a  lair  trial  on 
the  merits  of  bis  case,  where  he  has  a  meritorl- 
ons  defense  to  the  action  against  him,  but  has 
been  prevented  by  the  false  and  fraudulent  rep- 
resentations of  the  party  from  making  sach 
defense,  he  may  have  snch  judgment  stayed  by 
an  injnnctiOD,  and  set  aside,  and  a  new  trial 
awarded  him. 
(Syllabus  by  the  Court) 

Error  from  district  conrt  Rice  county;  H. 
W.  Gleason,  Judge  pro  tern. 

Action  by  J.  J.  Short  against  J.  W.  E^lm- 
ble  and  H.  B.  Revel.  Judgment  fcH:  plalntU^ 
and  defendants  bring  error.     Affirmed. 

Samuel  Jones  and  C.  F.  Foley,  for  plaintiffs 
In  error.  J.  W.  Brinckerhoff,  for  defendant 
In  error. 

JOHNSON,  P.  J.  This  suit  was  commenced 
by  J.  J.  Short  in  the  district  court  of  Rice 
county  against  J.  W.  Kimble  and  H.  B. 
Revel,  to  restrain  them  from  enforcing  a 
certain  judgment  rendered  by  H.  B.  Revel, 
a  justice  of  the  peace  of  Pioneer  township, 
in  Rice  county,  Kan.,  on  the  23d  day  of 
Marchk  1882,  In  a  certain  action  before  said 
H.  B.  Revd,  justice  of  the  peace,  wherein 
J.  W.  Kimble  was  plaintiff  and  J.  J.  Short 
was  defendant,  and  to  set  said  judgment 
aside,  and  hold  the  same  for  naught,  and  to 
allow  the  parties  a  trial  of  the  matters  In- 
volved In  such  action.  The  plaintiff  below, 
in  his  amended  petition,  alleges  that  H.  B. 
Revel  was  on  the  23d  day  of  March,  1892,  a 
justice  of  the  peace  of  Pioneer  township,  In 
Rice  connty,  Kan.,  and  that  J.  W.  Kimble 
commenced  an  action  before  said  justice  of 
the  peace  against  plaintiff  below  to  recover 
(298,  and  snch  action  was  set  for  trial  be- 
fore the  justice  of  the  peace  on  March  23, 
1882.    PlaintlS  below  alleges  that  he  was  not 
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Indebted  to  X  W.  Elmbto  at  tbe  time  of  tbe 
catnmencemeiit  at  tbe  action  before  H.  B. 
Rerel,  as  Justice  of  tbe  peace,  in  tbe  sam 
of  $298,  <Hr  in  any  otber  mun;  tbat  be  tboi 
bad,  and  ever  since  bas  bad,  a  food,  valid, 
and  merltorioua  defense  to  the  pretended 
ciaim  of  J.  W.  lElmble.  And  be  says  tbat  be 
prepared  an  ans-wer  in  defense  to  tbe  cause 
of  action  set  fortb  by  tbe  plaintUT  in  bla  bill 
of  particulars  filed  bef<N«  said  Justice,  and 
on  tbe  return  day  of  said  summons,  at  tbe 
hour  required  by  said  summons,  be  appeared 
before  said  justice,  and  filed  bis  answer,  set- 
ting up  a  full  and  complete  defense  to  tbe  ac- 
tion tben  pending  before  sucb  Justice;  tbat, 
upon  tbe  filing  of  tbe  answer,  be  stated  to 
tbe  Justice  of  tbe  peace  and  tbe  plaintiff 
and  plaintiff's  attorney  tbat  be  did  not  de- 
sire to  bave  tbe  case  tried  before  tbe  Justice 
of  tbe  peace;  tbat  be  intended  to  appeal  tbe 
case  to  tbe  district  court  on  any  Judgment 
wbicb  migbt  be  rendered  against  bim  before 
said  Justice  of  tbe  peace;  wbereupon  said  de- 
f«)dant  and  said  Justice,  conspiring,  confed- 
erating, and  agreeing,  and  Intending  to 
cbeat,  wrong,  and  defraud  tbls  plaintiff,  and 
for  tbe  purpose  of  preventing  bim  from  bar- 
ing a  fair  trial  or  any  trial,  and  for  tbe  pur- 
pose of  obtaining  an  unjust  and  unlawful 
Judgment  against  bim,  did  fraudulently, 
wrongfully,  and  unlawfully  state  by  and 
tbrougb  said  Justice  of  tbe  peace  to  this 
plaintiff  tbat,  if  be  would  confess  Judgment, 
be  could  take  an  appeal  to  tbe  district  court 
He  further  says  that  be  was  tben  and  there 
In  said  Justice's  court  without  counsel  and 
without  witnesses,  and  not  expecting  to  try 
said  case;  that  be  Is  a  farmer;  tbat  be  was 
not  at  said  time  familiar  with  tbe  rules  of 
law  regarding  appeals  from  Justice's  court  to 
tbe  district  court;  that  he  relied  upon  and 
believed  tbe  statements  of  said  Justice  so 
made  to  bim  touching  bis  rights  of  appeal 
after  a  confession  of  Judgment,  and  there- 
upon said  that  if  that  was  right,  and  if  that 
was  tbe  law,  he  supposed  be  would  bave  to 
confess  Judgment,  as  he  wanted  to  appeal  to 
tbe  district  court  He  further  says  that  tbe 
defendant  Kimble,  and  his  attorney,  O.  F. 
Foley,  an  attorney  and  counselor  at  law, 
were  tben  and  there  present  during  the 
aforesaid  conversation  between  the  plaintiff 
and  said  Justice,  and  tbat  neither  of  tbem 
dissented  from  tbe  legal  proposition  as  stat- 
ed by  said  Justice  of  tbe  peace,  but  that  on 
tbe  other  Iiand,  very  shortly  thereafter,  the 
said  counsel  for  said  Kimble  did  draw  and 
draft  an  appeal  bond  from  the  Justice's  to  tbe 
district  court,  for  the  use  of  said  plaintiff  in 
taking  bis  Intended  appeal,  which  he  used. 
He  further  says  that  he  did  not  In  the  pres- 
ence of  said  Justice  or  elsewhere,  state  tbat 
be  was  Indebted  to  said  Kimble  in  tbe  sum 
of  $298,  or  in  any  other  sum,  and  that  he 
was  not  60  Indebted;  that  he  did  not  intend 
that  said  Kimble  should  bave  final  Judgment 
against  liim  for  sucb  earn,  or  any  otber  Bum, 
but  that  what  tranaplrad  aa  above  aet  torth 


was  done  on  hla  part  (or  the  aele  and  only- 
purpose  of  getting  said  canse  transferred  to 
tbe  district  court  for  trial.  But  be  says  tbat 
the  part  taken  ther^n  by  said  Justice  of  the 
peace,  and  assented  to  by  said  Kimble,  was 
taken  and  assented  to  with  a  fraudulent  imr- 
pose  and  design  on  their  i>art8  to  wrong  and 
defraud  this  plaintiff,  and  prevent  him  froia 
having  any  trial  on  tbe  merits  of  said  cause 
as  tendered  by  the  pleadings  therein,  and  of 
obtaining  an  unlawful  Judgment  against  and 
an  advantage  over  bim;  and  be  says  that  be 
then  and  there,  for  tbe  purpose  of  effectoat- 
ing  and  perfecting  bis  said  appeal,  did  sign 
and  execute  said  appeal  bond,  and  in  tbe 
presence  and  with  tbe  knowledge  of  said  jus- 
tice of  tbe  peace,  said  Kimble,  and  bis  said 
attorney;  and  the  plaintiff  says  tbat  tbe  said 
Justice  of  tbe  peace  did  thereafter  make  an 
entry  of  judgment  and  of  said  case,  and  at- 
taches a  copy  of  said  Judgment  to  this  peti- 
tion. He  further  alleges  that  said  Justice, 
after  tbe  filing  of  tbe  appeal  bond,  transmit- 
ted to  the  clerk  of  the  district  court  a  copy  of 
the  entry  of  Judgment  and  tbe  files  and  rec- 
mtls  of  said  case;  and  be  also  says  tbat 
thereafter,  at  tbe  April  term  of  the  district 
court  of  Bice  county,  tbe  said  Kimble,  in 
pursuance  of  the  fraudulent  and  unlawful 
design  as  aforesaid,  and  for  the  purpose  of 
preventing  plaintiff  from  having  any  trial  on 
tbe  merits  of  said  action,  and  for  the  purpose 
of  taking,  holding,  and  enforcing  said  Judg- 
ment so  fraudulently  obtained,  did  move  the 
dlstirict  court  to  dismiss  tbe  appeal  of  plain- 
tiff below,  on  the  ground  that  tbe  record 
showing  that  the  Judgment  was  one  made 
by  confession,  tbe  same  was  not  appealable, 
although  said  Justice,  Kimble,  and  Ms  coun- 
sel well  knew  that  said  J.  J.  Short  fully  In- 
tended and  exiiected  to  appeal,  and  they  bad 
before  said  justice  of  the  peace,  at  the  time 
of  the  alleged  confession  of  Judgment  read 
plaintiff's  answer,  as  bad  also  said  Justice 
He  further  alleges  that  the  district  court  did 
upon  Kimble's  motion,  and  over  tbe  objec- 
tion of  plaintiff  below,  dismiss  his  attempted 
appeal;  wbereupon  be  duly  made  a  motion 
before  tbe  Justice  of  tbe  peace  to  vacate,  set 
aside,  and  hold  for  naught  tbe  alleged  Judg- 
ment by  confession  so  wrongfully  obtained, 
and  to  grant  a  new  trial  therein,  wbicb  mo- 
tion defendant  Kimble,  by  his  counsel,  did 
oppose,  and  wbicb  tbe  said  Justice,  In  pur- 
suance of  said  fraudulent  design,  did  over- 
rule. He  further  alleges  that  before  the  com- 
mencement of  tbe  action  by  Kimble  before 
tbe  Justice  of  tbe  peace,  the  said  Justice  did 
act  as  agent  and  attorney  in  fact  for  said 
Kimble,  and  came  to  this  plaintiff,  and  pre- 
sented said  claim,  which  was  thereafter  sued 
on  before  said  Justice,  and  said  Justice  urged 
this  plaintiff  to  pay  tbe  same.  He  further 
alleges  that  the  judgment  and  costs  of  action 
were  wrongfully,  unlawfully,  and  fraudulent- 
ly obtained,  as  against  equity  and  good  cx»- 
science^  and  were  obtained  ty  misrepresenta- 
tion and  fraud  on  tbe  iiart  of  saM  defeiMl- 
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ant;  that  be  i^ed,  as  he  bad  a  right  to,  up- 
on tbe  representatioiiB  and  statementa  made 
to  bim  by  tbe  Justice,  and  acquiesced  in  by 
said  defendant  and  bis  coonael,  toucbing  bis 
right  to  an  appeal;  tbat  what  be  said  and  did 
before  said  justice  of  tbe  peace  in  tbe  way 
of  a  confession  of  Judgment  was  said  and 
done  because  be  was  misled  by  said  Justice, 
Kimble;  and  bis  attorney  as  to  wlutt  bis 
rights  were  in  tbe  premises;  and  tbat  be  is 
not  now,  and  neyer  was.  Indebted  to  said 
Kimble  In  tbe  sum  reix^sented  by  said  Judg- 
ment. 

Tbe  peUtion  of  tbe  plalntm  is  duly  verified. 
On  tbe  filing  of  t&e  petition  in  tbe  district 
court,  and  on  proof  tbat  tbe  Judge  of  tbe 
district  court  was  atjsent  from  tbe  county,  a 
temporary  injunction  was  granted  by  tbe 
probate  Judge.  A  demurrer  to  tbe  original 
petition  was  filed,  and  sustained.  The  plaiu- 
US  t}elow.  by  leave  of  court,  amended  tils 
petition,  and  a  demurrer  was  tben  filed  to 
the  amended  petition,  wbicb  was  overruled 
by  tbe  court,  and  d^endants  below  duly  ex- 
cepted to  the  Judgment  of  tbe  court  over- 
ruling said  demurrer,  and  this  ruling  of  tbe 
cuurt  is  tbe  first  error  assigned  by  tbe  plain- 
tiffs in  error. 

The  demurrer  to  tbe  amended  petition  was 
a  general  one,  for  tbe  reason  tliat  the  amend- 
ed petition  wholly  failed  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against 
the  defendants  below,  and  to  entitle  tbe 
piaintur  below  to  any  relief.  Tbe  amended 
petition  charged  Kevel,  tlie  Justice  of  tbe 
peace,  and  Kimble,  the  plaintiff  in  tbe  suit 
before  Bevel,  and  Kimble's  attorney,  of  con- 
spiring together  to  defraud  tbe  plaintUT  be- 
low, and  to  obtain  an  undue  advantage  over 
him,  and,  by  fraud,  falsehood,  and  deceit. 
In  procuring  the  Judgment  by  confession  to 
be  entered  up  by  said  Justice  against  bim; 
that  said  Revel,  Kimble,  and  bis  attorney 
well  knew  that  be  did  not  confess  to  be  in- 
debted to  Kbnble  In  any  sum,  but  wholly  de- 
nied any  Indebtednees,  and  at  the  same  time 
he  filed  with  such  Justice  a  written  answer, 
denying  specifically  any  indebtedness  to  Kim- 
ble, and  attached  to  said  answer  a  copy  of 
a  receipt  In  full,  dated  Just  12  days  before 
the  commencement  of  said  suit,  signed  by 
Kimble,  acknowledging  the  receipt  of  $30  in 
fan  of  an  demands  up  to  date;  and  Short, 
at  ttie  time  of  filing  such  answer,  told  tbe 
Justice,  Kimble,  and  bis  attorney  that  be  did 
not  want  to  try  the  case  before  the  Justice; 
that,  whatever  Judgment  was  rendered,  be 
intended  to  iq>peal  the  case  to  the  district 
court  And  tbe  amended  petltton  further 
chained  tbat  Justice  Revel  was  acting  as  at- 
Xoneg  (or  Kimble  in  tbe  prosecution  of  said 
claim  against  tbe  plaintiff  below,  and,  for 
tbe  purpose  ot  defrauding  and  cheating  him, 
falsely  and  deceitfully  stated  to  him  that  be 
coud  not  ai^>eal  the  matter  tlien,  but  that 
lie  must  do  one  of  three  things, — either  stand 
a  trial  before  Bevel,  take  a  change  of  venue^ 
<r  ooBfew  a  taOtateut  and  be  eonld  tbea 


appeal.  Short,  being  tbere  without  an  attor- 
ney, being  a  farmer,  and  not  Imowing  tbe 
effect  of  such  Judgment,  told  the  Justice, 
Revel,  Kimble,  and  bis  attorney,  if  that  was 
the  law,  and  he  could  appeal,  he  would  con- 
fess Judgment  and  appeal;  and  upon  that 
statement  alone  the  Justice  entered  up  a 
Judgment  by  confession,  and,  after  some 
consideratile  delay,  approved  of  an  appeal 
bond,  and  sent  a  transcript  of  tbe  Judgment 
and  proceedings  had  befc»-e  bim  to  tbe  dis- 
trict court;  and  then.  In  furtherance  of  such 
fraudulent  purpose,  on  motion  of  Kimble's 
attorney,  tbe  appeal  was  dismissed,  for  the 
reason  tbat  the  record  showed  a  Judgment 
by  confession,  wldch  was  not  appealable. 
Tbe  demurrer  to  this  amended  petition,  ad- 
mits the  truth  of  all  these  charges.  The  peti- 
tion and  amended  petition  state  such  facts  as 
entitled  the  plaintiff  below  to  tbe  relief  there- 
in sought. 

The  contentions  of  counsel  for  plaintiffs  in 
error  are:  First  That  In  the  case  of  Kimble 
T.  Short  an  appeal  was  taken  to  the  district 
court,  which  appeal  was  by  tbe  court  dis- 
missed, and  no  exception  to  tbe  Judgment  of 
the  court  taken  or  review  bad.  That  Judg- 
ment is  conclusive  against  Short  Second. 
Tliat  the  motion  to  vacate  the  Judgment  in 
tbe  case  of  Kimble  v.  Short  was  filed  before 
Justice  Revel,  and  was,  upon  hearing,  over- 
ruled; that  the  action  of  the  district  court 
in  dismissing  the  appeal  in  the  case  of  Kim- 
ble T.  Short  whether  such  Judgment  was 
right  w  wrong,  as  a  legal  proposition,  was 
absolutely  binding  upon  the  parties. 

We  do  not  think  this  position  tenable.  Tbe 
appeal  was  dismissed  for  want  of  Jurisdic- 
tion of  the  district  court  over  the  parties 
and  of  the  action.  Tbe  Justice  of  the  peace 
entered  up  Judgment  against  Short  by  con- 
fession, and  it  so  appeared  on  his  transcript 
of  tbe  record  filed  In  tbe  district  court  Unp 
der  section  132,  c.  81,  Gen.  St  1889,  no  ap- 
peal is  allowed  on  a  Judgment  rendered  by 
confession;  and,  where  no  appeal  is  allow- 
ed, the  district  court  cannot  acquire  juris- 
diction of  either  tbe  parties  or  tbe  subject 
of  the  action  by  a  mere  attempt  to  appeaL 
When  the  record  of  tbe  Justice  shows  a  Judg- 
ment rendered  on  confession,  tbe  appeal 
must  be  dismissed.  In  order  to  give  the  dis- 
trict court  Jurisdiction  of  a  cause  appealed 
from  the  Justice  of  tbe  peace,  tbe  transcript 
of  tbe  Justice  must  show  that  tbe  appeal 
tx>nd  was  filed  within  10  days  after  the  ren- 
dition of  the  Judgment,  and  tbat  tbe  case 
is  one  that  is  appealable.  Tbe  district  court 
cannot  try  the  truth  of  the  recitals  in  the 
record  of  a  justice  of  the  peace  on  an  appeal. 
If  there  are  facts  material  that  are  omitted 
from  tbe  transcript  of  record,  or  which  are 
untruthfully  stated,  the  party  may,  by  sug- 
gestion of  a  diminution  of  tbe  record,  have 
the  Justice  ordered  to  send  up  a  corrected 
transcript  of  bis  record;  but  the  district 
court  cannot  control  the  Justice  as  to  what 
ib»  lacovd  must  show. 
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The  petition  In  this  case  alleges  that  tbe 
judgment  was  wrongfully,  unlawfully,  and 
fraudulently  obtained,  and  is  against  equity 
and  good  conscience,  and  was  obtained  by 
misrepresentation  and  fraud  on  the  part  of 
the  defendants  below;  that  the  plaintiff  be- 
low relied  upon  the  representation  and  state- 
ments made  to  liim  by  said  Justice,  and  ac- 
quiesced In  by  Kimble  and  tils  attorney, 
touching  his  right  of  appeal;  that  what  be 
said  and  did  say  to  said  Justice  in  the  way 
of  alleged  confession  of  Judgment  was  said 
and  done  because  he  was  misled  by  the  Jus- 
tice as  to  what  his  rights  were  in  the  premises. 
We  do  not  thinlc  the  dismissal  of  the  appeal 
was  in  any  sense  an  adjudication  of  the 
rights  of  Short  The  district  court  could  not 
do  otherwise  than  dismiss  the  attempted  ap- 
peal, as  shown  by  the  records  of  Justice 
Revd.  If  Short  had  excepted  to  the  dismis- 
sal of  the  appeal,  and  gone  to  the  supreme 
court,  the  order  of  dismissal  would  have  been 
affirmed,  for  the  reason  that  the  record  In 
the  district  court  showed  that  the  Judgment 
attempted  to  be  api)ealed  from  was  rendered 
on  a  confession. 

We  do  not  think  the  second  position  of 
counsel  Is  well  taken.  The  Justice  of  the 
peace  could  not  vacate  and  set  aside  the 
Judgment  unless  a  motion  for  that  purpose 
was  made  within  five  days  after  the  Judg- 
ment was  entered  up.  This  Is  a  proceeding 
to  set  aside  a  Judgment  obtained  by  fraud 
and  conspiracy  between  the  Justice  of  the 
peace,  the  plaintiff  in  that  action,  and  his  at> 
tomey,  on  the  grounds  that  the  party  was 
misled,  deceived,  defrauded,  and  induced  to 
do  an  act  that  he  did  not  intend  to  do,  and 
was  Induced  to  do  so  by  falsehood  and  deceit, 
and  that  thereby  an  undue  advantage  was 
taken  of  him;  that,  if  the  Judgment  is  per- 
mitted to  stand  and  be  enforced,  the  plaintiff 
in  that  suit  and  the  justice  will  receive  from 
him  the  payment  of  money  that  was  wrong- 
fully, unjustly,  and  dishonestly  procured; 
that  they  will  thereby  be  permitted  to  take 
advantage  of  their  own  wrongful  and  fraud- 
ulent acts.  Counsel  seems  to  confound  this 
Judgment,  and  the  proceedings  to  enjoin  and 
set  it  aside,  and  give  the  parties  a  fair  trial 
of  the  matters  therein  involved,  with  the  pro- 
ceedings to  set  aside  and  avoid  a  Judgment 
obtained  irregularly.  High,  In  his  woiic  on 
Injunction  (section  100),  says:  "Where  the 
Judgment  was  obtained  through  such  fraudu- 
lent conduct,  or  such  deceitful  represMita- 
tlon  has  prevented  the  defendant  from  as- 
serting his  rights  in  the  court  where  the  case 
was  pending,  and  where,  through  fraud  ui>on 
the  part  of  the  plaintiff  or  his  representa- 
tives, defendant  Is  prevented  from  making 
Us  defense,  equity  will  relieve  against  such 
a  Judgment"  In  Carrlngton  v.  Holablrd,  17 
Conn.  530,  the  rule  Is  thus  stated:  Wl>ere 
the  person  aggrieved  shows  a  good  reason 
why  the  defense  was  not  made  at  law  when 
he  shows  a  meritorious  defense  to  the  action 
which  be  ledu  to  enjoin.    This  being  shown. 


and  It  appearing  that  defendant  was  pre- 
vented from  the  assertion  of  his  rights  by 
fraud,  unmixed  with  negligence  of  his  own, 
a  court  of  equity  will  afford  relief,  either  by 
opening  the  case  and  allowing  another  trial, 
or  by  awarding  a  perpetual  injunction.  In 
the  case  of  Pearce  v.  Olney,  20  Conn.  544,  the 
court  says:  "Indeed,  this  falls  directly  wlQi- 
in,  and  is  but  an  illustration  of,  the  general 
rule  that  equity  will  interfere  to  restrain  the 
use  of  an  advantage  gained  in  a  court  of  ordi- 
nary jurisdiction,  which  must  necessarily 
make  the  court  an  Instrument  of  injustice  in 
all  cases  where  such  advantage  has  been 
gained  by  fraud,  accident  or  mistake  of  the 
opposite  party."  In  the  case  of  Babcock  v. 
McCamant,  63  III.  214,  the  sui»«me  court  say: 
"But  it  is  nrged  that  the  remedy  was  com- 
plete under  the  statute,  by  applying  to  the 
circuit  judge  at  chambers  to  order  a  stay  of 
proceedings  under  the  execution,  until  a  mo- 
tion to  quash  the  execution  and  levy  could 
be  heard  at  the  next  term.  This  may  be 
true  of  the  execution  and  levy,  but  It  Is  not 
clear  that  the  circuit  court  could  correct  the 
Judgment  on  a  motion.  But  even  if  It  could. 
It  is  more  satisfactory  and  complete  to  grant 
the  relief  in  equity.  The  facts  alleged  and 
admitted  by  the  demurrer  show  gross  fraud; 
and  fraud  is  a  matter  of  equity  Jurisdiction, 
and  that  court  did  not  lose  it  by  statute  con- 
ferring similar  Jurisdiction  upon  the  court  of 
law.  If,  then,  under  the  statute,  or  the  In- 
herent power  of  the  court  of  law  to  control 
its  process  and  record,  that  court  could  cor- 
rect the  Judgment  still  It  would  not  deprive 
equity  of  Jurisdiction.  Had  the  only  rdlef 
sought  been  to  quash  the  execution  and  set 
aside  the  levy,  the  proper  course  would  have 
been  to  apply  to  the  judge  at  chambers,  aiid 
obtain  an  order  staying  further  proceedings 
until  the  hearing  of  the  motion;  but  the  re- 
lief goes  to  the  Judgment  Itself,  and  to  re- 
lieve against  fraud."  In  the  case  of  Rlckle 
V.  Dow,  39  Mich.  91,  being  an  Injunction  to 
restrain  the  collection  of  a  Judgment  the 
court  says:  "While  the  Judgment  might  bind 
complainant  personally,  yet  It  would  not  af- 
fect the  security  or  prevent  claimant  from 
having  the  mortgage  set  aside,  upon  showibg 
that  the  obligation  it  bad  been  given  to  se- 
cure had  in  fact  been  paid.  The  fact  that  a 
Judgment  tiad  wrongfully  been  obtained  up- 
on the  note,  binding  upon  the  defendant  in 
that  case,  would  be  no  answer  to  the  suit  to 
have  the  mortgage  set  aside,  and  his  real 
estate  released  from  the  mortgage  cloud  rest- 
ing thereon.  The  court  having  obtained  Ju- 
risdiction for  this  purpose,  may,  we  think, 
well  proceed  and  examine  into  the  whole 
case,  and  give  complete  r^ef  In  the  prem- 
ises." There  was  no  error  In  the  order  of 
the  court  overruling  and  denying  the  demur- 
rer to  the  amended  petition. 

After  the  court  had  overruled  the  demur- 
rer of  the  defendants  below  to  the  amended 
petition  of  the  plaintiff  below,  the  defend- 
ants filed  an  answer  to  said  petition,  setting 
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up  th«  proceedings  bad  before  Justice  Revel 
In  ttte  salt  at  Kimble  t.  Short,  setting  ont 
the  Judgment,  alleging  the  appeal  therefrom 
by  Short  to  the  district  court,  the  motion  to 
dismiss  the  appeal,  the  dismissal  thereof, 
and  that  afterwards  Short  filed  his  motion  to 
vacate  the  judgment  before  Revel,  the  order 
overruling  snch  motion,  and  alleging  that 
Short  is  estopped  by  the  judgment  of  the 
district  court  In  dismissing  such  appeal,  and 
also  that  the  Judgment  of  the  justice  in  over- 
ruling the  motion  to  set  aside  and  vacate 
the  Judgment  is  also  an  estoppel  against 
Short.  A  demurrer  was  Interposed  by  the 
plaintur  below  to  the  second  count  In  the 
answer,  which  demurrer  was  sustained,  and 
defendants  below  filed  an  amended  answer, 
setting  up  substantially  the  same  matters; 
and  plaintiff  below  demurred  to  said  amend- 
ed answer,  which  demurrer  was  by  the  court 
sustained,  and  defendants  duly  excepted. 
The  Judgment  and  order  of  the  court  sus- 
taining the  demurrn'  to  the  second  count  in 
the  answer  and  amended  answer  are  the  sec- 
ond assignments  of  error  complained  of  by 
the  plaintiffs  in  error.  The  second  count  of 
the  defendants'  answer  pleads  as  a  defense, 
in  substance,  that  in  the  suit  of  Kimble  v. 
Short  said  Short  appealed  from  the  judg- 
ment of  Revel  to  the  district  court  of  Rice 
county;  that  his  said  appeal  was,  upon  mo- 
tion, dismissed;  that  the  judgment  of  the 
district  court  was  a  full  and  complete  ad- 
Judication  of  the  questions  involved  between 
Kimble  and  Short;  that  it  decided  the  iden- 
tical question  sought  to  be  relltigated  by 
Short  in  the  present  suit,  and  was  and  is 
res  adjudicate;  and  this  count  sets  out,  as  ex- 
hibits, copies  of  the  motion  to  dismiss  and 
Journal  entry  of  Judgment  in  the  case  of 
Ktmble  v.  Short  The  argument  of  counsel 
is  based  on  the  theory  that  the  order  and 
Judgment  of  the  Justice  of  the  peace  over- 
mling  the  motion  of  Short  to  set  aside  and 
vacate  the  judgment  of  Kimble  against 
Short,  and  no  appeal  or  proceeding  In  errcn: 
having  been  talcen  from  such  ruling,  the 
matter  was  therefore  res  adjudicata,  and 
was  conclusive  on  Short  This  motion  was 
made  several  weeks  after  the  Judgment  was 
rendered,  and  was  after  the  Justice  of  the 
peace  had  lost  jurisdiction  to  hear  motion  to 
set  aside  and  vacate  the  Judgment  The 
Justice  could  not  entertain  a  motion  to  va- 
cate the  judgment  unless  the  motion  was 
made  within  five  days  after  the  rendition 
thereof.  The  action  of  the  Justice  where  he 
has  no  Jurisdiction  is  not  binding  on  any 
person;  it  Is  a  mere  nullity.  The  right  to 
hear  and  determine  a  case  is  jurisdiction;  It 
la  eor»ja  Judlce.  And,  where  the  court  has 
jurisdiction  of  the  subject-matter  and  of  the 
parties,  Its  judgments  and  orders  are  bind- 
ing upon  the  parties.  No  matter  how  ir- 
regular the  Judgment  and  proceedings  may 
be,  they  are  valid  and  binding  until  set  aside 
or  vacated  in  some  action  authorized  for  the 
pozpose,  and  cannot  be  disregarded  in  any 
▼.48F.no.8— 21 


collateral  proceeding.  But  where  the  court 
has  no  Jurisdiction  of  the  action,  or  has  not 
acquired  Jurisdiction  of  the  party,  or  where 
it  has  once  had  jurisdiction  of  the  subject 
of  the  action  and  of  the  parties,  and  that 
Jurisdiction  has  spent  its  force  by  final  Judg- 
ment or  lapse  of  time,  its  orders  and  Judg- 
ments made  therein  are  without  jurisdiction, 
and  void,  and  may  be  treated  so  In  any  court 
of  competent  jurisdiction  when  brought  in 
question.  The  proceedings  had  before  Jus- 
tice Revel  on  the  motion  to  set  aside  and  va- 
cate the  judgment  were  unauthorized,  and 
of  no  force  whatever,  and  are  not  binding 
on  either  party.  The  proceedings  thereon 
are  tire  same  as  though  no  motion  had  ever 
been  filed.  The  authorities  cited  by  counsd 
for  plaintiffs  in  error,  and  relied  upon  in 
their  arguments  based  thereon,  are  not  ap- 
plicable to  a  suit  to  enjoin  and  set  aside  a 
Judgment  obtained  by  fraudulent  conduct 
Where  a  judgment  is  tainted  with  fraud, 
equity  will  interfere  and  restrain  the  party 
obtaining  such  advantage  by  reason  of  his 
own  willful  fraud,  and  not  permit  him  to 
reap  the  benefits  of  an  advantage  so  wrong- 
fully and  fraudulently  obtained.  Fraud  viti- 
ates and  destroys  all  advantages  attempted 
to  be  gained  thereby.  It  is  an  elementary 
principle  of  law  that  a  person  shall  not  be 
allowed  to  profit  by  a  known  fraud  prac- 
ticed by  him  upon  another.  Therefore,  the 
demurrer  to  the  answer  and  amended  an- 
swer were  properly  sustained. 

The  third  error  complained  of  by  plain- 
tiffs In  error  is  in  the  judgment  of  the  court 
overruling  and  denjring  the  defendants'  de- 
murrer to  the  plalntlfrs  evidence.  The  same 
reason  urged  against  the  judgment  of  court 
In  sustaining  the  demurrer  to  the  defend- 
ants' answer  and  amended  answer  are  used 
to  support  the  contention  of  counsel  against 
the  Judgment  of  the  court  in  overruling  the 
demurrer  to  the  evidence.  The  plaintiff  be- 
low proved  all  the  allegations  set  out  In  his 
petition,  and  it  was  sufficient  to  authorize 
the  court  to  grant  the  relief  sought  In  this 
suit;  and  it  follows,  from  the  reasons  al- 
ready given  in  the  former  portion  -  of  this 
opinion,  that  the  demurrer  to  the  evidence 
was  properly  overruled. 

It  is  contended  by  counsel  for  plaintiffs  in 
error  tliat  the  court  erred  in  excluding  tes- 
timony offered  by  defendants  on  the  trial,  to 
wit  the  transcript  of  Justice  Revel,  tlie 
motion  to  dismiss  the  appeal,  and  the  Jour- 
nal entry  of  judgment  in  the  district  court 
These  proceedings  were  all  a  part  of  the  pe- 
tition of  the  plaintiff  below,  and  attached  to 
his  petition,  and  were  a  part  of  the  record; 
and  the  proof  of  their  contents  was  Imma- 
terial, because  the  whole  matter  was  before 
the  court  In  the  pleadings,  and  admitted  by 
the  pleadings,  and  it  would  have  been  sur- 
plusage to  have  received  any  evidence  of 
what  was  admitted  by  the  pleadings.  The 
trial  of  the  allegations  of  fraud  Involved 
what  took  place  at  the  justice's  office,  which 
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brought  about  the  eonfeBBion  of  judgment; 
and  the  entry  afterwards  made  by  the  Jus- 
tice In  his  docket  had  only  a  very  remote 
coimectlon  with  what  the  Journal  entry  of 
the  Judgment  dismissing  the  appeal  had  with 
the  rights  of  the  party  on  the  trial  of  thia 
cause.  The  same  reason  urged  for  the  ad- 
mission of  these  proceedings  was  urged  in 
the  argument  of  counsel  on  the  proposition 
of  sustaining  the  demurrer  to  the  second 
count  in  the  answer  and  amended  answer  of 
the  defendant  Whatever  the  journal  en- 
tries do  show  does  not  relieve  the  case  from 
the  fraud  practiced  by  the  successful  par- 
ty in  obtaining  the  Judgment  in  this  case. 
They  simply  show  what  was  dMte  In  pur- 
suance of  the  fraudulent  design  of  the  jus- 
tice of  the  peace,  the  plalntlfF  In  the  case 
before  the  Justice,  and  his  attorney;  and 
they  were  properly  excluded  as  evidence  cm 
the  trial  of  the  case. 

The  final  complaint  ot  plaintiffs  in  error  la 
that  the  court  erred  In  overruling  the  motlwi 
of  defendants  below  for  a  new  trial.  The 
case  was  tried  by  the  court  without  a  Jury, 
and  after  bearing  all  the  evidence,  and  tak- 
ing the  matter  under  advisement  for  a  num- 
ber of  days,  the  court  found  all  the  allegsr 
tions  set  forth  In  the  plalntlfTs  petition  were 
true. 

We  have  examined  the  evidence  in  this 
case  with  great  care,  and  think  that  the  find- 
ings of  the  court  are  fully  Justified  under  the 
evidence;  and,  there  being  no  error  in  tl>e 
proceedings  upon  the  trial  of  the  case,  there- 
fore the  Judgment  of  the  district  court  is 
affirmed.    All  the  Judges  concurring. 


AULBACH  v.  DAHLEK  et  aL 
(Supreme  Court  of  Idaho.     Jan.  ZL  1896.) 

COBPORATIONS  —  LllBILITT     OF    StOCKHOLDBRS  -• 

Action  to  Esfokce— Plbading — Sepabatb 
Causeb  op  Action — Waiver  of  Depbots. 

1.  Under  that  provision  of  Rev.  St.  i  4169, 
which  requires  each  cause  of  action  to  be  sep- 
arately Bbtted,  it  is  not  necessair  to  rewrite,  in 
each  snbsequent  count,  the  preliminary  aver- 
ments of  the  first  connt;  bnt  it  is  sufiicient  If 
•nch  allegations  be  referred  to  by  apt  and  ex- 
press words,  making  such  allegations  a  part  of 
each  subsequent  count. 

2.  Held,  thai  the  complaint  states  a  cause 
of  action  against  appellant,  and  alleges  his  lia- 
bility as  a  stockholder  nuder  the  provisions  of 
section  2G09,  Rev.  St 

3.  If  the  complaint  Is  ambiguous,  unintelli- 
gible, or  uncertain,  and  the  defendant  fails  to 
demur  thereto  on  these  gronnds,  be  waives 
Ihem. 

4.  If,  during  the  trial  of  a  cause,  the  de- 
fendant Is  misled,  to  his  prejudice,  because  of 
the  Tariance  between  the  allegations  of  the 
complaint  and  the  proofs,  he  should  then  and 
there  notify  the  court  of  that  fact,  and  ask  for 
proper  relief.  If  he  does  not,  he  will  not  be 
permitted  to  first  raise  said  question  on  motion 
for  a  new  trial  or  on  appeal. 

5.  A  transfer  of  stock  under  the  provisions 
of  section  2611,  Rov.  St.,  is  not  vahd,  except 
between  the  parties  thereto,  until  the  same  is 
entered  upon  the  books  of  the  corporation  in 
manner  and  form  aa  required  by  said  section. 

(Syllabus  by  the  Court) 


Apiteal  from  district  court,  Shoaboae  esuo- 
ty;  J.  Holleman,  Judge. 

Action  by  Adam  Aulbach  against  Charles 
L.  Dahler  and  others  to  enforce  the  liability 
of  stockholders.  From  a  Judgment  for  plain- 
tiff, said  defendants  appeal.    Affirmed. 

Charles  W.  O'Nell,  for  appellants.  W.  B. 
Heybnm  and  B3.  M.  Heybum,  for  respondent 

SULLIVAN,  3.  This  action  was  brought 
by  Aulbach,  the  respondent  against  tbe 
Bank  of  Murray  (a  corpocation),  Charles  Hu»- 
sey,  and  Charles  L.  Dahlw ,  to  recover  about 
$3,000,  alleged  to  be  due  on  certain  certifi- 
cates of  deposit  Issued  by  said  bank  to  di- 
vers persons,  and  assigned  to  said  Aulbach. 
The  amended  complaint  alleges  that  the  Bank 
of  Murray  was  and  is  a  corporation  organ- 
ized under  the  laws  of  Idaho,  and  begsA  do- 
ing business  at  the  town  of  Murray,  In  Sho- 
shone county,  about  August  9, 1881;  tbat  de- 
fendant Charles  L.  Dahler  is,  and  during  the 
existence  of  said  corporation  was,  the  presi- 
dent of,  and  a  stockholder  of,  said  corpora- 
tion, and  as  such  stockholder,  at  all  times 
mentloaed  In  the  complaint  was  the  owner 
of  250  shares  of  tbe  capital  stock  of  said  cor- 
poration, which  was  one-half  of  its  capital 
stock,  and  that  said  Dahler  is  and  was  a 
citizen  and  resident  of  the  state  of  Montana; 
that  said  250  shares  of  stock  were  Issued  and 
delivered  to  said  Dahler,  and  that  during  aU 
the  time  mentioned  in  tbe  complaint  be 
owned  and  held  the  same,  and  received  prof- 
Its  and  dividends  earned  by  and  accruing  to 
his  interest  In  said  bank,  but  tliat  he  did  not 
pay  the  full  price  for  said  shares,  the  par 
value  of  which  was  $25,(XX);  that  he  had 
paid  only  f  10,000  thereon,  and  that  there  re- 
mained unpaid  on  said  shares  the  sum  at 
$15,000;  that  said  Charles  Hussey  was  tite 
owner  of  247  shares  of  said  stock;  that  there 
Is  now  due  and  owing  from  said  Hussey  t» 
said  bank,  on  said  stock,  the  sum  of  $24,700. 
In  paragraph  3  of  said  amended  complaint 
it  Is  alleged  that  the  capital  stock  of  said 
bank  consisted  of  500  shares,  of  tbe  par  value 
of  $100  per  ^lare,  and  on  the  1st  day  of  Se^ 
tember,  1884,  all  of  the  shares  aforesaid  were 
subscribed  for  and  issued  to  the  following 
named  persons,  viz.:  To  Warren  Hussey,  1 
share;  to  Charles  L.  Daliler,  250  shares;  t» 
C.  D.  Porter,  1  share;  to  Cbaries  Hussey, 
247  shares;  to  Albert  Alien,  1  sliare;  that 
said  stock  so  issued  has  continued  to  be  held 
and  owned  by  said  subscribers,  and  -Qiat  no 
part  of  the  price  of  the  stock  issued  to  the 
said  Warren  Hussey,  Charles  Hussey,  C  D. 
Porter,  or  Albert  Allen  had  ever  been  paid  to 
said  corporation.  Paragraph  6  alleges  tbe 
Insolvency  of  said  bank;  that  it  has  closed 
its  doors,  and  has  no  property  or  assets  with 
which  to  pay  the  claims  of  its  creditors. 
Paragraph  6  alleges  that  on  June  10,  1880, 
the  said  bank  made,  issued,  and  delivered 
its  certificate  of  deposit  to  one  WUllam  Fos- 
ter for  the  sum  of  $120,  payable  in  current 
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fimdB;  tlttt  Hdd  Foster  did?  indorsed  said 
certificate  to  the  plalntlfl;  tbat  tbereaftef 
said  certificate  was  properly  indorsed  and 
presented  to  said  bank  for  payment,  and  pay- 
ment thereof  refused;  that  there  is  now  doe 
on  Bald  certificate  the  sum  of  $120,  with  In- 
t«reat  thereon  at  the  rate  of  10  i>er  cent  per 
annum  from  the  20th  day  of  December,  1880. 
Ttieie  are  26  additional  causes  of  action  set 
forth  in  said  amended  complaint,  each  of 
wlilch  la  anbetantlaUy  tlie  same  as  the  one 
above  set  forth,  except  as  to  date  of  certifi- 
cate of  deposit,  name  of  depositor,  and 
amoont  deposited,  and  the  conclnding  para- 
graph, which  is  changed  to  meet  the  facts  of 
each  case.  Service  of  summons  was  made 
by  publication.  The  bank  and  Charles  Hu»- 
sey  failed  to  appear,  and  default  was  entered 
against  them.  Defendant  Dahler  appeared, 
and  demurred  to  the  complaint.  The  demur- 
rer was  overmled,  and  defendant  Dahler 
thereupon  answered,  the  substance  of  which 
answer  is  tliat  he  did  subscribe  for  said  250 
abares  of  stock,  and  that  the  same  were  Is- 
sned  to  blm,  and  tbat  he  paid  therefor  the 
fan  price,  at  its  par  value,  for  each  and  every 
share  of  said  stock;  that  he  became  presi- 
dent of  said  bank,  and  a  stockholder  therein, 
abont  April,  1885,  and  about  April,  1887,  said 
250  shares  of  stock  were  issued  to  blm;  that 
about  December  1,  1887,  for  a  valuable  con- 
sideration, he  sold  all  of  the  interest  which 
be  had  then  in  said  bank,  and  transferred 
and  assigned  to  the  purchasers  all  of  said 
stock,  and  that  since  that  date  he  had  had 
no  Interest  In  said  bank,  nor  been  its  presi- 
dent, nor  in  any  way  connected  with  it,  nor 
owned  or  controlled  any  shares  of  stock 
therein;  that  since  about  April  1,  1887,  each 
and  eveiy  share  of  the  capital  stock  of  said 
'bank,  to  the  number  of  500  shares,  of  the  par 
value  of  $100  each,  was  fully  paid  to  said  cor- 
poration; and  that  all  of  the  Indebtedness 
mentioned  in  said  complaint  was  incurred 
since  December  1,  1887.  llie  cause  was 
tried  by  the  court  with  a  Jury,  and  a  verdict 
was  found  in  favor  of  the  plaintiff  for  $2,- 
895.58,  and  a  several  judgment  entered  there- 
on against  the  Bank  of  Murray  for  $2,995.59; 
against  Charles  L.  Dahler  for  ?1,497.79; 
against  Charles  Hussey  for  |1,491.80.  A  mo- 
tion for  a  new  trial  was  interposed  and  over- 
ruled, and  defendant  Dahler  appealed  from 
said  order,  and  from  the  judgment  entered 
against  him. 

There  are  27  causes  of  action  stated  In  the 
complaint,  and  they  cover  108  pages  of  the 
transcript.  Tbe  first  4  paragraphs,  and  a  part 
of  the  5tb,  of  each  cause,  .are  Identically 
Cite  same,  and  each  covers  a  little  more  than 
3  pages  of  the  transcript;  thus  making  26  rep- 
eUtioDS  of  said  paragraphs,  which  repetitions 
cover  fnlly  80  pages  of  the  transcript,  and  all 
other  allegations  only  20  pages  thereof,  exclu- 
sive of  the  prayer,  thus  creating  a  large  ex- 
pense to  the  litigants.  The  question  has  been 
raised  as  to  whether  the  provision  of  section 
4189,  Bev.  St,  requires  the  pleader  to  rewrite. 


In  all  counts  after  the  first,  the  allegations  of 
the  first  which  are  common  to  all  subsequent 
counts,  or  whether  the  paragraphs  of  the  first 
count  which  are  common  to  aU  may  not  bo 
referred  to,  in  each  subsequent  count.  In  apt 
and  express  words,  and  thus  be  made  a  part 
of  each  subsequent  count  I  am  aware  that 
some  authorities  condemn  the  latter  method 
of  pleading  suggested,  as  slovenly  and  not  to 
be  tolerated;  but  in  the  case  at  bar  those  use- 
less repetitions  occupy  at  least  two-thirds  of 
the  transcript,  at  a  cost  of  not  less  than  $100 
to  the  litigants,  and  subserve  no  beneficial 
purpose.  Referring  to  this  method  of  plead- 
ing, the  supreme  court  of  California,  in  Pen- 
nle  V.  Hildreth,  81  Cal.  127,  22  Pac.  398,  says, 
"Each  count  of  a  pleading  must  state  a  cause 
of  action,  and  be  complete  witWn  Itself,  with- 
out reference  to  any  other  count;"  while  In 
Green  v.  CUfTord,  94  Cal.  49,  29  Pac.  331,  that 
court  says,  "It  has  never  been  the  settled  law 
here  that  the  preliminary  averments  of  a  com- 
plaint can  never  be  made  part  of  subsequent 
counts,  by  apt  and  express  reference,  and 
without  being  rewritten,"  and  holds  that  the 
hostile  criticism  of  that  method  of  pleading 
in  Pennle  v.  Hildreth,  supra,  was  mere  dicta. 
In  Haskell  v.  Haskell,  54  Cal.  265,  the  court 
quotes  approvingly  from  Chltty's  Pleading  as 
follows :  "But,  unless  the  second  count  ex- 
pressly refers  to  the  first,  no  defect  therein 
will  be  aided  by  the  preceding  count."  The 
conclusion  I  reach  is  that  when  several  causes 
of  action  are  united,  under  the  provisions  of 
section  4169,  Rev.  St,  it  is  not  necessary  to 
rewrite  in  each  count  after  the  first  all  com- 
mon allegations,  but  It  is  sufficient  if  apt  and 
express  reference  is  made  In  each  subsequent 
count  to  the  preliminaiy  allegations  stated  In 
the  first,  thus  making  them  a  part  thereof. 

The  main  contention  of  appellant  is  that  the 
complaint  states  a  cause  of  action  under  an 
act  approved  March  11,  1891,  amending  sec- 
tion 2609,  Rev.  St  (see  1  Sess.  Laws  1891,  p. 
172),  while  the  court  tried  the  suit  as  one 
brought  under  the  provisions  of  said  section 
2609,  and  for  that  reason  appellant  was  mis- 
led, and  was  thereby  prevented  from  making 
a  successful  defense.  Said  section  provides, 
among  other  things,  that  each  stockholder  of 
a  corporation  Is  personally  liable  for  such  pro- 
portion of  Its  debts  and  liabilities  as  the 
amount  of  stock  or  shares  owned  by  him 
bears  to  the  subscribed  capital  stock  of  the 
corporation,  and  for  a  like  proportion  only  of 
each  debt  or  claim  against  the  corporation. 
The  act  of  1881,  above  cited,  amends  said  sec- 
tion In  such  a  manner  as  to  make  each  stock- 
holder liable  for  the  full  amount  unpaid  upon 
the  stock  held  by  him.  The  second  section 
of  said  act  is  as  follows:  "That  all  corpora- 
tions doing  business  in  this  state,  whether  or- 
ganized under  the  laws  of  this  state,  or  some 
other  state,  desiring  to  avail  themselves  of 
the  provisions  of  this  act,  shall  cause  to  be 
written  or -printed  after  the  corporate  name, 
on  Its  stock  certificates,  letter  and  bill  heads, 
and  all  its  official  documents  the  w^rd  limit- 
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ed';  alao  after  the  corporate  signature  to  all 
official  or  public  documents  the  word  'Limit- 
ed.' "  Approved  March  11,  1801.  The  com- 
plaint shows  that  said  banltlng  cori)oratlon 
was  organized  under  the  laws  of  this  state  in 
1884,  and  became  insolvent  and  went  out  of 
business  in  1890,— some  time  before  act  of 
March  11, 1891, became  a  law;  hence  Its  stock- 
holders could  not  come  within  Its  proyisions, 
as  to  their  liability  to  the  creditors  of  the 
bank.  Their  liability  Is  governed  by  the  pro- 
visions of  said  section  2609,  and  the  complaint 
•tates  a  cause  of  action  thereunder.  If  the 
complaint  was  ambiguous,  unintelligible,  or 
uncertain,  the  defendant  should  have  demur- 
red on  those  grounds.  Having  failed  to  do 
that,  be  waived  all  rights  that  he  may  have 
had  on  those  grounds.  Palmer  v.  Railway 
Ck>.,  2  Idaho,  294,  13  Pac.  425.  If  he  found 
during  the  trial  that  he  had  been  misled  by 
the  allegations  of  the  complaint,  be  should 
have  then  and  there  so  advised  the  court 
Section  4225,  Rev.  St.,  provides  that  no  vari- 
ance between  the  allegations  and  proofs  shall 
be  deemed  material,  unless  it  has  actually 
misled  the  adverse  party,  to  his  prejudice.  In 
that  case  it  Is  the  duty  of  the  adverse  party 
to  show  such  fact  to  the  court  When  the 
variance  is  not  material,  the  court  may  direct 
the  fact  to  be  found  according  to  the  evidence. 
Rev.  St  jt  4226.  If  there  is  a  variance  be- 
tween the  cause  of  action,  as  stated  in  the 
complaint  and  the  proofs,  the  objection  can- 
not be  first  made  on  motion  for  a  new  trial, 
or  on  appeal  in  this  court.  Bell  v.  Knowles, 
46  Cal.  193.  The  complaint  contains  allega- 
tions that  are  mere  surplusage,  which  might 
have  been  stricken  out  on  motion;  but  as  no 
motion  was  made  for  that  puripose,  that  ob- 
jection was  waived. 

The  appellant  contends  that  had  be  not 
been  misled  by  the  allegations  of  the  com- 
plaint he  might  have  established  by  the  tes- 
timony of  Dahler  and  Charles  Hussey  such  a 
registry  of  the  stock  of  Dahler  as  would  sat- 
isfy the  provisions  of  section  2611,  Rev.  St, 
which  section  provides,  among  other  things, 
that  the  transfer  of  shares  of  stock  Is  not 
valid,  except  between  the  parties  thereto,  un- 
til the  same  Is  so  entered  upon  the  books  of 
the  corporation  as  to  show  the  name  of  the 
parties  by  and  to  whom  transferred,  the  num- 
ber and  designation  of  the  shares,  and  the 
date  of  the  entry.  Mr.  Dahler  testified  that 
he  sold  his  shares  to  Charles  Hussey,  and  sur- 
rendered them  to  him.  In  December,  1887; 
but  the  books  of  the  corporation  were  intro- 
duced, and  they  do  not  show  a  transfer  of  the 
stock  from  Dahler.  So,  under  the  provisions 
of  said  section,  the  sale  and  transfer  to  Hus- 
sey would  not  be  valid,  as  between  Aulbach 
and  Dahler,  as  the  transfer  was  not  entered 
on  the  books  of  the  corporation.  The  testi- 
mony of  Hussey  should  not  have  been  admit- 
ted. If  offered,  and,  if  admitted,  could  In  no 
wise  relieve  Dahler  of  his  liability  as  stock- 
holder of  said  corporation,  under  the  provi- 
sions of  said  section  2609.     The  books  of  the 


corporation  contained  the  only  proper  srl- 
dence  to  show  the  transfer  of  said  stock  as 
between  Aulbacb  and  Dahler.  That  being 
true,  the  testimony  of  Mr.  Hussey  could  have 
been  of  no  boiefit  to  Dahler  in  establishing 
his  defense  In  this  case.  It  appears  from  the 
record  that  as  complete  a  defense  as  was  pos- 
sible to  be  made,  on  the  ground  that  Dahler 
had  sold  and  transferred  his  stock,  was  made, 
and  that  a  new  trial  could  not  possibly  result 
more  fav(»:ably  to  the  appellant  than  the  one 
entered.  The  several  alleged  errors,  discuss- 
ed by  counsel  for  appellant  in  his  brief,  have 
been  examined,  and  no  prejudicial  error  dis- 
covered. The  judgment  of  the  court  below  is 
affirmed.  Costs  of  this  appeal  awarded  to  le- 
spondent 


HAMPTON  T.  BOARD  OP  COM'RS  OV 

LOGAN  COUNTY. 

(Supreme  Court  of  Idaho.     Jan.  16,  1896.) 

CosTSAOTS —  Validitt— QoASTnu    Meruit  —  A^ 

PBALABLB  OrDEBS— RiVIBW. 

1.  Services  rendered  under  a  void  contract 
with  a  board  of  county  commissioners  cannot 
be  recovered  for  in  an  action  upon  quantum 
meruit. 

2.  The  provision  of  our  statutes  permitting 
an  appeal  from  "any  specific  part"  of  a  judg- 
ment does  not  extend  to  a  money  judgment  for 
a  definite  sum. 

3.  When  the  appeal  to  this  court  brings  up 
the  whole  record,  and  it  Is  apparent  therefrom 
that  an  erroneous  judgment  has  been  rendered 
by  the  court  below,  such  judgment  will  be  re- 
versed. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Logan  county; 
C.  O.  Stockslager,  Judge. 

Appeal  by  H.  S.  Hampton  from  the  action 
of  the  board  of  coimty  commissioners  of 
Logan  county  disallowing  a  claim  in  toto. 
From  a  judgment  of  the  district  court  al- 
lowing the  claim  in  part,  this  appeal  is  pros- 
ecuted.    Reversed  with  directions. 

Texas  Angel  and  H.  S.  Hampton,  for  ap- 
pellant. Geo.  M.  Parsons,  Atty.  Gen.,  and 
N.  M.  Rulck,  for  respondent 

HUSTON,  J.  The  board  of  commissioners 
of  Logan  county  In  1893  made  a  contract 
with  the  plaintiff  by  which  they  agreed  to 
employ,  and  did  employ,  him  as  the  attor- 
ney of  said  county,— to  act  as  the  legal  ad- 
viser of  the  board  of  commissioners  of  said 
county,  and  to  attend  to  all  litigation  in 
which  said  county  was  interested,  both  In 
the  district  court  for  said  county,  and  In 
the  supreme  court  of  the  state.  This  court 
In  the  case  of  Meller  v.  Board  (Idaho)  35 
Pac.  712,  affirming  the  Judgment  of  the  dis- 
trict court  declared  said  contract  null  and 
void.  The  plaintiff  thereafter  presented  an 
itemized  bill  for  his  services  rendered  under 
said  contract  to  said  board,  which  bill  was 
disallowed  by  said  board,  and  from  which 
action  of  the  board  plaintiff  appealed  to 
the  district  court  for  said  Logan  county. 


Digitized  by 


Dy  Google 


Idaho.) 


HAMPTON  «.  BOABD  OF  COM'RS. 


S25 


The  aggregate  of  plaintUTs  bill  so  as  afore- 
said presented  to  the  board  of  commlssion- 
ers  was  the  snm  of  $3,612,  as  appears  by 
the  record.  Of  this  sum  the  district  court, 
on  appeal  from  the  board,  allowed  the  sum 
of  $832,  and  affirmed  the  action  of  the  board 
aa  to  the  residue.  From  this  action  of  the 
district  court  this  appeal  Is  taken. 

It  Is  contended  by  the  plaintiff  that,  not- 
withstanding the  contract  under  which  the 
seryicea  were  performed  was  null  and  void, 
■till,  as  the  services  were  performed  by  him 
at  the  request  of  the  board,  be  is  entitled  to 
bis  compensation  therefor,  upon  a  quantum 
meruit,  as  both  the  constitution  and  the  stat- 
ates  of  this  state  authorize  the  employment 
of  counsel  other  than  the  district  attorney 
by  the  board  of  commissioners,  "when  nec- 
essary." In  Meller  t.  Board,  supra,  this 
court  held  that,  before  a  board  of  county 
commissioners  can  employ  counsel  as  pro- 
vided In  the  constitution  and  statutes,  the 
necessity  therefor  must  be  apparent  The 
discretion  given  to  the  board  by  the  consti- 
tution is  not  an  arbitrary,  limitless  discre- 
tion, to  be  controlled  only  by  the  caprice  of 
the  board,  or  a  majority  of  its  members,  but 
is  rather  a  discretion  to  be  exercised  under, 
and  with  due  regard  to,  the  provisions  of 
the  statutes.  Section  18  of  article  5  of  the 
constitution,  in  making  provision  for  the 
election  of  district  attomeys,  and  defining 
their  duties,  provides  that  the  district  attor- 
ney shall  "perform  such  duties  as  may  be 
prescribed  by  law."  1  Sess.  Laws  1890-01, 
p.  47,  I  3,  Ot  "District  Attomeys— Duties," 
provides  as  follows:  "It  Is  the  duty  of  the 
district  attorney:  (1)  To  prosecute  or  defend 
all  actions,  applications  or  motions,  civil 
or  criminal,  in  the  district  court  of  his  dis- 
trict in  which  the  people  or  the  state,  or 
any  of  the  counties  of  his  district,  are  In- 
terested or  a  party;  and  when  the  place 
of  trial  is  changed  in  any  such  action  or 
proceeding  to  another  county,  he  must  pros- 
ecute or  defend  the  same  in  such  other  coun- 
ty. (2)  To  give  advice  to  the  board  of  coun- 
ty commissioners  and  other  public  officers 
of  his  district,  when  requested  in  writing, 
In  all  public  matters  in  which  the  people  or 
the  state  or  counties  of  bis  district  are  In- 
terested, or  relating  to  the  discharge  of  the 
oflSclal  duties  of  such  boards  or  officers," 
etc.  1  Sess.  Laws  1890-91,  p.  47,  f  2,  amend- 
ing section  2051,  Rev.  St,  provides  that 
whenever,  from  any  of  the  causes  therein 
mentioned,  the  district  attorney  is  incapaci- 
tated for,  or  unable  to  attend  to,  his  du- 
ties in  the  district  court,  such  court  may 
appoint  some  suitable  person  to  act  in  his 
place  for  the  time  being,  and  such  person 
so  appointed  "may  receive  such  compensa- 
tion as  the  court  may  allow,  out  of  the  sal- 
ary of  the  district  attorney,  for  all  services 
by  him  performed."  Now,  do  these  stat- 
utes mean  anything,  or  are  they  mere 
"sound  and  futy,  signifying  nothing"?  It 
seems  to  me,  the  object  and  purpose  of 


these  statutes  la  palpable.  They  were  not 
passed  upon  the  eve  of  an  election,  and  can- 
not, therefore,  be  considered  as  the  nudum 
pactum  pledges  and  promises  of  a  political 
platform.  They  are  the  solemn  acts  of  the 
legislative  power  of  the  state.  They  were 
enacted  under,  and  are  In  conformity  with, 
the  provisions  of  the  constitution.  The  In- 
tent and  object  are  palpable  and  unequivo- 
cal. But  it  is  contended  the  constitution 
provides  that  "the  county  commissioner* 
may  employ  counsel  when  necessary." 
Const  art  18,  {  6.  And  this  provision.  It  la 
claimed,  invests  the  commissioners  with 
plenary  powers,  in  the  exercise  of  which 
they  may  nullify,  abrogate,  or  ignore  any 
and  all  provisions  of  the  statutes  enacted  by 
the  legislature  for  the  economical  and  prop- 
er conduct  of  the  afTairs  of  the  state  and 
the  counties  thereof.  Under  the  "divine 
right  of  kings,"  as  arrogated  by  the  bouse 
of  Stuart,  they  were  not  more  lawless,  and 
dlsregardful  of  the  people's  rights,  than 
have  been  some  of  the  boards  of  county 
commissioners  of  this  state  in  the  assump- 
tion of  what  they  claim  to  be  their  powers 
under  the  constitution.  In  an  honest  and 
laudable  effort  to  reduce  the  expenses  of 
the  state  and  the  counties  to  the  lowest  fig- 
ure consistent  with  a  proper  and  efficient 
administration  of  the  affairs  of  the  state 
and  the  counties,  the  makers  of  the  consti- 
tution fixed  therein  the  compensation  to  ba 
allowed  to  the  various  state  and  county  of> 
ficers.  But  some  of  the  boards  of  county 
commissioners  have  practically  ignored  such 
provisions,  and  have,  in  innumerable  in- 
stances, assumed  to  allow  to  various  county 
officials  compensation  double,  and  some- 
times quadruple,  that  limited  and  allowed 
by  the  constitution  and  the  statutes.  Take 
the  case  under  consideration.  The  evident 
purpose  and  intent,  both  of  the  constitution 
and  the  statutes,  was  that  the  counties 
should  be  put  to  no  expense  on  account  of 
attorney's  services,  beyond  that  of  district 
attorney,  but  having  In  view  the  fact  that 
each  district  was  composed  of  several  coun- 
ties, an  emergency  might  arise  where  the 
interests  of  the  county  or  the  people  might 
require  other  legal  services  than  those  of 
the  district  attorney;  and  it  was  in  antici- 
pation of,  or  to  meet,  such  a  contingency, 
that  the  provision  above  referred  to  was  in- 
corporated In  the  constitution.  And  the  casa 
under  consideration  is  an  apt  and  Instruc- 
tive illustration  of  how  little  regard  haa 
been  paid  by  boards  of  county  commission- 
en  of  this  state  to  the  provisions  of  tb* 
constitution  and  the  statutes.  Under  tha 
necessity  clause  of  the  constitution,  tha 
board  of  commissioners  have,  it  is  claimed, 
assumed  to  incnr  an  Indebtedness  against 
said  county  of  $4,142  for  legal  services  for 
about  three-quarters  of  a  year,— a  compen- 
sation in  excess  of  that  received  by  both  the 
attorney  general  and  the  district  attorney 
for  the  same  period,  and  for  the  performance 
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of  duties  which  the  law  ezptesaly  imposes 
on  said  officers.  Surely  there  should  be 
some  means  of  putting  a  stop  to  such  a 
reckless,  extravagant,  and  illegal  disposi- 
tion of  the  money  of  a  tax-burdened  and 
financially  depressed  people.  We  are  appre- 
hensive that  the  majority  of  taxpayers  do 
not  realize  the  importance  of  the  office  of 
county  commissioners,  or  have  a  sufficient 
appreciation  of  the  extent  of  the  powers 
with  which  such  officers  are  invested  under 
the  law.  Much  of  the  indebtedness  of  the 
coimties  of  this  state  is  attributable  either 
to  the  malfeasance  or  misfeasance  of  these 
officers.  We  think  that  before  the  author- 
ity given  to  county  commissioners  by  sec- 
tion 6,  art  18,  of  the  constitution  can  be  ex- 
ercised, the  necessity  which  authorlises  It 
must  not  only  be  apparent,  but  the  facts 
creating  such  necessity  must  be  made  a 
matter  of  record  by  the  board.  The  rule 
in  California,  given  in  Hornblower  v.  Daden, 
35  CaL  664,  that  "the  judgment  and  discre- 
tion of  boards  in  the  exercise  of  this  power 
aie  not  open  to  review  by  the  courts,"  is 
not  recognized  by  this  court  Meller  t. 
Board,  supra. 

The  plaintiff  cannot  recover  in  this  came 
upon  any  implied  contract  to  pay  for  serv- 
ices, for  the  reason  that  there  was  no  au- 
thority vested  in  the  l)oard  to  make  the  con- 
tract under  which  the  services  were  per- 
formed. Perry  v.  Superior  City,  26  Wis.  64. 
The  doctrine  that  If  a  municipality  obtain 
the  money  or  property  of  another  by  mistake, 
or  without  authority  of  law,  it  is  her  duty  to 
make  restitution  or  compensation,  not  from 
any  contract  entered  into  by  her  on  the  sub- 
ject, but  from  the  general  obligation  to  do 
Justice  which  binds  all  persons,  whether  nat- 
ural or  artiflclal,  does  not  apply  here.  The 
jrialntUf  was  especially  presumed  to  know 
the  law.  He  is  presumed  to  know  that  for 
any  services  rendered  by  him  under  such  a 
contract  as  was  entered  into  by  hlmseU  and 
the  board  of  commissioners,  he  could  not  re- 
cover. If  the  board  were  not  originally  au- 
thorized (as  they  were  not)  to  make  the  coa- 
tract,  no  liability  can  attach  upon  any 
ground  of  implied  contract  15  Am.  &  Bug. 
Bnc.  Law,  1084,  and  cases  cited;  Argenti  y. 
fian  Francisco,  16  CaL  255. 

The  appellant's  claim,  as  filed  with  and  dis- 
allowed by  the  board  of  county  commission- 
ers, was  for  $3,642.  Plaintiff  had,  besides, 
received  $500  for  services  in  the  year  1808; 
$4,142  charged  to  a  county  with  a  voting 
population  of  788,  according  to  the  returns  of 
the  last  election,— a  little  over  $6  per  capita 
of  the  voting  population  of  the  county,— for 
services  which  the  law  had  already  provided 
(or,  and  which  the  taxpayers  of  the  county 
and  state  had  already  paid  for.  Verily,  such 
an  exhibition  of  patriotic  solicitude  for  the 
public  weal  makes  the  chasm  of  Curtlus  a 
mere  gopher  hole. 

We  infer  from  the  argument  of  counsel  for 
appellant  that  he  assumes  that  this  court 


will  not  review  the  Judgment  or  the  record, 
so  far  as  it  is  in  his  favor.  In  this  he  Is 
wrong.  This  appeal  is  from  the  Judgment 
not  from  the  findings  of  fact.  The  Judgment 
is  an  entirety,— a  money  Judgment  for  a  defi- 
nite sum.  Our  statutes  which  permit  an 
appeal  from  a  final  Judgment,  "or  any  spe- 
cific part  thereof,"  do  not  contemplate  an  ap- 
peal from  "a  part"  of  a  money  Judgment  for 
a  definite  sum.  This  appeal  brings  the  whole 
record  before  us  for  review.  The  most  care- 
ful and  studious  examination  of  the  record 
has  failed  to  show  us  any  legal  grounds  upon 
which  the  Judgment  of  the  district  court  can 
be  sustained.  The  record  shows— in  fact.  It 
is  conceded— that  all  the  services  for  which 
claims  were  presented  to  the  board  were 
rendered  under  the  void  contract  Upon 
what  theory,  consistent  with  legal  principles, 
the  district  court  could  segregate  the 
amounts,  and  allow  some  and  disallow  oth- 
en,  we  are  unable  to  divine.  It  was  really 
but  one  cause  of  action.  There  could  be  no 
segregating  of  items,  as  the  fatal  objection 
permeated  the  whole. '  Either  the  appellant 
was  entitled  to  all  he  claimed  under  the  con- 
tract, or  he  was  entitled  to  nothing.  Under 
the  rules  at  law  as  recognized  by  the  authcnrl- 
tles  we  have  cited,  we  are  satiefled  he  was 
entitled  to  nothing.  The  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded to  the  district  court  with  instruc- 
tions to  enter  an  order  affirming  the  order 
of  the  board  of  commissioners. 

MORGAN,  a  J.,  and  SULLIVAN,  3.,  eon- 
cur. 

On  Petition  for  Rehearing. 

HUSTON,  J.  We  have  examined  the  pe- 
tition for  a  rehearing  in  this  case.  There  is 
nothing  in  it  It  is  a  mere  repetition  of  the 
argument  and  a  recitation  of  the  authorities 
presented  at  the  hearing.  Simply  stated,  the 
case  is  this:  The  constitution  of  the  state 
provides  for  a  district  attorney  for  each  of 
the  several  districts  of  the  state.  The  stat- 
utes prescribe  the  duties  of  such  officer,  and 
fix  the  amount  of  his  compensation.  They 
also  provide  for  the  appointment  of  a  substi- 
tute or  deputy  when  the  district  attorney  is, 
for  any  cause,  incapacitated  for  the  per- 
formance of  the  duties  of  his  office,  and  also 
for  the  compensation  of  such  substitute  or 
deputy.  The  constitution  also  provides  for 
the  office  of  attorney  general,  prescribes  his 
duties,  and  fixes  his  compensation.  The  con- 
stitution prohibits  the  legislature  from  cre- 
ating any  county  office  not  provided  for  in 
the  constitution.  In  the  face  of  all  these  con- 
stitutional provisions  and  statutory  enact- 
ments, the  plaintiff  entered  into  a  contract 
with  the  commissioners  of  Logan  county 
whereby  and  under  which  he  was  to  act  as 
county  attorney  for  said  county,  and  also 
perform  all  the  duties  of  the  attorney  gen- 
eral in  cases  where  said  county  was  interest- 
ed, for  a  period  of  two  years,  for  which  be 
was  to  receive  flrom  said  county  a  compen8a>- 
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tion  exceeding  that  of  both  the  district  attor- 
uey  and  the  attorney  general.  The  proviston 
of  the  constitution  anthorijdng  boards  of 
connty  comxnlBsloiiera  to  employ  counsel 
when  neceasaiy  does  not  apply  to  this  case. 
The  contract  was  set  aside  by  this  court,  and 
DOW  the  plalntifF  seeks  to  recover  as  upon  an 
implied  contract.  The  proposition  Is  simply 
monstrous,  In  Its  absurdity.  No  authority 
has  been,  nor  can  be,  produced  to  sustain 
such  a  contention.  The  petition  for  a  rehear- 
ing Is  denied. 

MORGAN,  a  3^  and  SniiLIVAN,  J.,  god- 
car. 


WARNBB  T.  FREMONT  OOUNTT. 
(Snpreme  Court  of  Idah«.    Dec.  27,  1886.) 

Plains     ABO      COSSTABLBS  —  IllLSAOB— AbRSH 
WITHOUT  WABSAaT. 

1.  Under  the  proriiriona  of  labdlylaion  18  of 
•ection  2  of  an  act  entitled  "An  act  concemina 
fe«a  and  compeDsation  of  county  ofiScers"  (1 
Sen.  Laws  liflNMtl.  p.  174).  the  sherUT  is  en- 
titled to  mileage  for  taking  a  prisoner  from  the 
plice  of  arteat  to  prison  or  before  a  court  or 
■lajpstrata,  recardleas '  of  whether  such  pris- 
oner is  arrested  with  or  without  a  warrant 

2.  The  execution  of  a  warrant  of  arrest, 
and  taldag  of  prisoner  from  the  place  of  arrest 
before  a  magistrate,  are  mentioned  in  said  sec- 
tioD  as  sqiarate  and  distinct  acta,  and  mileage 
allowed  for  eaclu 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Framont  county; 
D.  W.  Standrod,  Judge. 

Appeal  bty  J.  P.  Warner  from  the  action 
of  the  board  of  commissioners  of  Fremont 
county  disallowing  a  claim.  I'ram  a  Judg- 
ment In  the  district  court  for  defendant, 
plalntia  appaala    Rcreraed  with  directions. 

F.  8.  Dietrich  and  Fhiletus  ATerett,  for 
ippeUast  Geo.  M.  Paraom  Atty.  Q«a^  tor 
respondent.  . 

mLLIVAK,  3.  This  la  an  appeal  from  the 
Judgment  of  the  district  court  of  Fremont 
county  inyolTlng  the  claim  of  the  sheriff  fOr 
tees  for  mileage  for  taking  a  prisoner  from 
the  place  of  arrest  before  a  magistrate.  The 
sheriff  of  said  county,  who  is  appellant  here, 
did,  by  vtatae  of  a  warrant  of  arrest  Issued 
oat  of  the  probate  court  of  aald  county,  and 
placed  in  hla  hands  fW  serrlce,  arrest  the 
person  named  in  the  warrant,  at  a  consider- 
Ale  dtetance  from  the  coonty  seat,  and  duly 
Ihd  his  dalm  against  said  county  for  mile- 
ft  for  going  to  make  the  arrest,  and  for 
loUeage  for  takli^  the  prisoner  so  arrested 
before  the  magistrate  who  Issued  said  war- 
nnt  Hli  dalm  toe  going  to  make  the  ar- 
rest was  allowed  by  the  commissioners  of 
said  county,  aad  the  claim  for  taking  the 
prisoner  from  the  place  of  arrest  tiefore  the 
niagistrate  waa  not  allowed,  on  the  ground 
tbat  it  was  not  a  legal  charge.  There  are 
two  items  In  appdlaat's  claim,  both  of  which 


Involve  the  same  point  of  law,  and  wbat  is 
said  of  one  applies  to  both  Items. 

The  provisions  of  law  regulating  the  fees 
of  the  sheriff  In  the  matter  under  considera- 
tion are  found  In  subdivision  18  of  section  2  of 
an  act  entitled  "An  act  concerning  fees  and 
compensations  of  county  ofllcers,"  approved 
March  13,  18»1  (1  Sess.  Laws  1880-81,  p.  177). 
That  subdivision,  after  making  provision  for 
ceVtaIn  services  of  sheriffs,  provides  that 
they  shall  receive  "for  traveling  to  execute 
any  warrant  of  arrest,  subpoena,  venire  or 
other  process  In  criminal  cases,  or  for  taking 
a  prisoner  fi-om  prison  before  a  court  or  mag- 
istrate (h:  for  taking  the  prisoner  from  the 
place  of  arrest  to  prison,  or  before  a  court 
or  magistrate,  for  each  mile  actually  and 
necessarily  tiaveled,  in  going  only,  thirty- 
live  cents." 

The  question  for  consideration  la,  was  the 
sheriff  entitled  to  a  fee  of  35  cents  per  mile 
for  taking  the  prisoner  from  the  place  of  ar- 
rest before  a  court  or  magistrate,  he  hav- 
ing been  allowed  35  cents  per  mile  for  go- 
ing to  the  place  where  said  arrest  was  made? 
Appellant  contends  that  the  provisions  of 
said  act  are  too  plain  to  admit  of  construction. 
That  It  declares  that  the  sheriff  Is  allowed, 
and  may  demand  and  receive,  for  taking  a 
prisoner  from  the  place  of  arrest  to  prison 
or  before  a  court  or  magistrate,  for  each 
mile  actually  and  necessarily  traveled  in  go- 
ing, only,  35  cents;  while  respondent  cop- 
tends  the  plain  Intent  and  purpose  of  said 
provisions  were  to  allow  the  sheriff  mileage 
In  going,  only,  in  executing  a  warrant  of  ar- 
rest, and  the  provision  allowing  him  35  cents 
per  mile  for  taking  the  prisoner  from  the 
place  of  arrest  to  prison  or  before  a  court  or 
magistrate  only  applies  to  cases  where  ar- 
rest is  made  without  a  warrant.  Some  of 
the  acts  for  which  a  sheriff  may  demand  and 
receive  35  cents  per  mile  for  each  mile  ac- 
tually and  necessarily  traveled  in  going, 
only,  as  provided  by  said  act,  are  as  follows: 
For  traveling  to  execute  any  warrant  of  ar- 
rest; for  traveling  to  execute  subpoena  or 
venire;  for  traveling  to  execute  other  process 
In  criminal  cases;  for  taking  a  prisoner  from 
prison  before  a  court  or  magistrate;  for  tak- 
ing a  prisoner  from  the  place  of  arrest  to 
prison  or  before  a  court  or  magistrate.  The 
language  used,  stating  each  of  said  acts,  is 
clear,  plain,  and  direct  The  meaning  is  too 
obvious  to  be  misunderstood,  and  the  lan- 
guage too  plain  to  admit  of  constructloo.  If 
the  legislative  Intent  was  not  to  allow  the 
sheriff  mileage  for  taking  a  prisoner  from 
the  place  of  arrest  to  prison  or  before  a  court 
or  magistrate  except  when  arrested  without 
a  warrant,  the  legislature  signally  failed  to 
confine  It  to  that  class  of  prisoners.  As  the 
law  now  reads,  no  distinction  is  made  be- 
tween a  prisoner  arrested  with  or  without  a 
warrant  so  far  as  the  mileage  of  the  sheriff 
Is  concerned  In  taking  them  from  the  place 
of  arrest  to  prison  or  before  a  court  or  mag- 
istrate. 
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The  case  of  Tavapal  Co.  t.  O'Nell  (Ariz.) 
29  Fac.  430,  ia  cited  as  an  autbority  suBtain- 
Ing  the  contention  of  respondent.  That  de- 
cision was  under  a  statute  different  from 
ours.  It  contained  no  provision  for  mileage 
for  taking  a  prl8<mer  from  the  place  of  ar- 
rest to  prison  or  before  a  court  or  magistrate, 
and  provided  for  compensation  tor  mileage 
one  way  only  t<x  executing  a  warrant  of  ai^ 
rest  The  court  there  held  that  to  "execute 
a  warrant"  is  to  do  what  is  in  the  writ  com- 
manded, and  tliat  included  taking  the  prison- 
er from  the  place  of  arrest  to  prison,  etc. 
Very  true,  our  statute  declares  that,  for  ex- 
ecuting a  warrant  of  arrest,  the  sheriff  shall 
receive  mileage  for  one  way  only.  In  the 
same  sentence,  it  declares  that  he  may  de- 
mand and  receive  mileage  for  taking  the 
prisoner  from  the  place  of  arrest  to  prison 
or  befcH:e  a  court  or  magistrate;  clearly  in- 
dicating that  it  was  not  Intended  to  Include 
that  act  as  a  part  of  the  execution  of  the 
warrant,  or,  if  a  part,  to  permit  fees  to  be 
charged  for  it 

It  is  contended  that  the  Intention  was  not 
to  permit  double  mileage.  While  I  think  that 
is  true,  I  also  think  that  the  legislature  knew 
that  there  might  be  expense  in  transporting 
the  prisoner  from  the  place  of  arrest  to  pris- 
on or  before  a  court  or  magistrate,  which 
expense  the  sheriff  must  pay,  and  the  allow- 
ance of  35  cents  per  mile  for  that  service 
was  to  cover  that  expense.  In  the  service 
of  a  subpcena  or  venire,  there  is  no  expense 
of  transporting  prisoners,  and  the  sheriff  !■ 
allowed  35  cents  per  mile  in  going  only. 
Executing  a  warrant  of  arrest,  and  taking  a 
prisoner  before  a  court  or  magistrate,  are 
treated  in  said  section  as  separate  and  dis- 
tinct acts,  and  not  as  a  single  act,  and  com- 
pensation for  each  allowed.  Under  the  stat- 
ute of  California,  which  is  not  as  explicit  as 
ours  on  the  question  under  consideration,  the 
supreme  court  of  that  state  holds  that  the 
sheriff  is  entitled  to  mileage  for  executing  a 
warrant  of  arrest,  and  also  mileage  for  tak- 
ing the  prisoner  so  arrested  before  a  magis- 
trate. Cunningham  v.  San  Joaquin  Co.,  49 
Cal.  323;  Allen  v.  Napa  Co.  (Cal.)  23  Pac.  43; 
Monahan  v.  San  Diego  Co.  (CaL)  20  Pac.  417. 
The  act  under  consideration,  instead  of  pro- 
hibiting mileage  for  said  service,  has  plain- 
ly stated  that  the  sheriff  may  demand  and 
receive  35  cents  p^  mile  tct  taking  a  pris- 
oner from  the  place  of  arrest  before  a  court 
or  magistrate,  whether  such  prisoner  is  ar- 
rested with  or  without  a  warrant,  and,  for 
each  additional  prisoner  taken,  the  law  al- 
lows 15  cents  per  mile;  thus  providing,  as  I 
think,  for  the  expense  of  transporting  audi 
prisoners. 

The  Judgment  of  the  court  below  Is  re- 
versed, with  instructions  to  enter  judgment 
in  favor  of  appellant  In  accordance  with  the 
views  expressed  In  this  opinion.  Costs 
awarded  to  appellant 

MORGAN,  0.  3.,  and  HUSTON,  J.,  concur. 


JENKINS  et  aL  V.  COLUMBIA  LAND  * 

IMPROVEMENT  00. 
(Snpreme  Court  of  Washington.     Jan.  14, 
1886.) 
CiTT  Wi.TBB   CoMPAHT— Contract  with   Citt — 
A88IONABU.ITT— Actios  to  Enfobob  by  Lessbs 
— Eqditt— JnniSDioTioH— Appbai. — Darsor  or 
Fakties— Rbvbbsal. 

1.  Where  the  franchise  of  a  city  water  com- 
pany makes  It  its  duty  to  supply  the  city  with 
water,  and  to  furnish  stations  of  the  city  s  elec- 
tric plant  with  water  at  a  specified  price,  and 
the  city  leases  the  electric  plant,  equity  has  jaris- 
diction  of  an  action  to  enjoin  the  company  from 
refusing  to  supply  the  lessee  with  water  for 
such  electric  stations  on  the  lessee's  refusal  to 
pay  a  greater  price  than  that  for  which  the  com- 
pany agreed  to  supply  it  to  the  dty,  thongh  the 
complaint  does  not  allege  that  there  is  no  other 
source  from  which  a  supply  could  be  obtained. 

2.  Defect  of  parties  plaintifC  cannot  be  ur- 
ged for  the  first  time  on  appeal. 

8.  Where  a  city  water  company  contracted 
by  its  franchise  to  supply  the  stations  of  the 
city's  electric  plant  with  water  at  a  specified 
monthly  rental,  the  fact  that  the  company 
agreed  that  the  rental  should  be  paid  at  the  end 
of  the  month  did  not  destroy  the  assignability 
of  the  contract,  on  the  ground  that  a  special 
confidence  was  placed  In  the  city,  where  it  did 
not  appear  that  the  city's  leasee,  seeking  to  en- 
force the  contract,  relied  on  such  stipulation  or 
refused  to  pay  the  rent  in  advance. 

4.  The  objection  that  an  action  has  been 
brought  hy  the  lessee  instead  of  by  the  lessor 
for  his  benefit,  nrged  for  the  first  time  on  ap- 
peal, is  not  ground  for  reversal,  if  defendant  has 
not  thereby  been  deprived  of  any  substantial 
right 
Gordon,  J.,  dissenting. 

Appeal  from  superior  conrt,  Clarke  eonntr; 
A.  L.  Miller,  Judge. 

Action  t^  De  Witt  Jenkins  and  Joseph  R. 
Harvey,  copartners  under  the  firm  name  of 
Jenkins  &  Harvey,  against  the  Columbia 
Land  &  Improvemoit  Company,  to  enjoin 
defendant  company,  chartered  to  furnish  the 
water  supply  of  a  city,  from  cutting  off 
plaintiffs'  water  supply  for  Its  electiic 
plant,  leased  from  the  dty,  on  plaintiff^' 
refusal  to*pay  a  greater  price  therefor  than 
that  for  which  defendant  had  agreed,  by  its 
franchise,  to  supply  it'  to  the  dty  for  sncta 
purpose.  From  a  Judgment  for  plaintiffs, 
defendant  api)eal8.    Affirmed. 

N.  H.  Bloomfield,  for  appellant  Moody, 
Coovert  &  Stapleton,  for  respondents. 

HOYT,  O.  J.  The  appellant  Is  a  corpora- 
tion organized  for  the  purpose  of  supplying 
the  city  of  Vancouver  and  its  Inbabitaats 
with  water.  At  the  time  the  ordinance 
which  granted  the  franchise  under  which  it 
is  operating  was  passed,  the  dty  was  the 
owner  of  a  certain  electric  light  plant  and 
said  ordinance  contained  a  condition  requir- 
ing the  appellant  to  furnish  water  for  the 
electric  light  stations  of  the  city,  at  a  price 
not  exceeding  $5  per  month  tor  each  station. 
Thereafter  the  dty  leased  its  dectric  light 
plant  and  the  station  connected  therewith  to 
the  respondents,  for  three  years,  which  terca, 
at  the  option  of  the  city,  could  be  extended 
to  five  years.     After  the  respondoits  had 
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taken  poaaesslon  of  the  plant  and  the  electric 
light  Btatlon  connected  therewith,  the  ap- 
pellant demanded  water  rent  for' such  sta- 
tion at  the  rate  of  |15  per  month.  This 
amoont  the  respondents  refused  to  pay. 
WhereniMn  the  appellant  threatened  to  cut 
the  pipe  which  connected  the  electric  light 
station  with  the  water  main,  and  deprive  the 
leapondenta  of  the  use  of  the  water  for  such 
station,  until  the  $15  per  month  rent  de- 
manded should  be  paid.  To  restrain  this 
threatened  action,  respondents  brought  this 
suit.  The  appellant  demurred  to  the  com- 
plaint, and  upon  such  complaint  and  cer- 
tain statements  of  fact  agreed  upon,  In  some 
degree  explaining  it,  the  cause  was  submit- 
ted to  the  trial  court,  and  a  decree,  substan- 
tially as  prayed  for,  in  favor  of  the  plaintiffs, 
made  and  entered.  Appellant  claims  that 
such  decree  was  erroneous,  for  two  reasons: 
(1)  That  the  plaintiffs  had  an  adequate  reme- 
dy at  law,  and  for  that  reason  could  not  ask 
the  Interposition  of  a  court  of  equity;  and 
(Z)  that  the  conditions  of  the  ordinance  as  to 
the  amount  to  be  charged  for  water  for  the 
electric  light  stations  of  the  city,  when  ac- 
cepted by  the  appellant,  amounted  to  a  con- 
tract between  It  and  the  city,  and  that  such 
contract  could  not  be  assigned  by  the  city 
without  the  consent  of  the  appellant. 

For  the  purposes  of  determining  the  first 
question.  It  must  be  assumed  that  the  plain- 
tiffs were  entitled  to  have  the  pipe  between 
the  electric  light  station  and  the  water  main 
retained,  and  to  have  the  flow  of  water  nec- 
essary for  the  uses  of  such  station  continued, 
and  that  the  plant  could  not  be  operated 
without  a  supply  of  watu'.  Where  a  right 
exists  a  court  of  equity  will  protect  its  en- 
joyment, unless  the  remedy  by  an  action  for 
damages  for  its  Tiolatlcm  will  be  adequate. 
It  is  conceded  by  the  appellant  that  an  ac- 
tion for  damages  would  not  afford  plaintiffs 
an  adequate  remedy,  if  there  was  no  other 
source  from  which  they  could  reasonably 
obtain  a  supply  of  water.  But  it  is  contend- 
ed that,  in  the  absence  of  an  allegation  of 
such  fact,  a  court  of  equity  bad  no  Jurisdic- 
tion. It  appears,  however,  from  the  com- 
plaint and  the  agreed  facts,  that  the  appel- 
lant had  a  franchise  under  which  it  was  its 
duty  to  supply  water  for  the  use  of  the  city 
of  Vancouver  and  its  inhabitants,  and  it  will 
not  be  presumed,  against  the  Jurisdiction  as- 
sumed by  the  trial  court,  that  any  other  com- 
pany had  such  a  franchise;  and  for  that  rea- 
son we  think  the  Jurisdiction  should  be  de- 
termined as  It  would  have  been  had  there 
been  an  allegation  to  the  effect  that  there 
was  no  other  source  from  which  a  supply  of 
water  could  be  obtained.  Besides,  it  having 
been  the  duty  of  the  company,  under  the 
fmnchlse,  to  supply  the  water,  and  it  having 
the  ability  so  to  do^  a  court  of  equity  would 
have  Jurisdiction  to  compel  it  to  do  its  duty. 
The  case  of  Young  v.  Boston,  101  Mass.  95, 
though  decided  upon  facts  differing  from 
those  In  the  case  at  bar,  In  our  opinion  de- 


cided principles  the  application  of  which 
will  sustain  the  Jurisdiction  assumed  by  the 
superior  court 

Connected  with  the  question  of  the  assign- 
auillty  of  the  contract  between  appellant  and 
the  city  was  one  as  to  the  proper  parties 
plaintiff.  It  is  claimed  that  if  the  lease  to 
the  plaintiffs  should  be  so  construed  that  the 
plant  and  the  stations  connected  therewith 
still  belonged  to  the  city,  it,  and  not  the 
plaintiffs,  should  have  brought  the  action  to 
prevent  the  violation  of  the  terms  of  the 
contract  But  appellant  is  not  in  a  condition 
to  derive  any  benefit  from  socb  claim.  The 
demurrer  was  not  for  want  of  proper  i>arties, 
and  there  is  nothing  to  show  that  relief  upon 
the  ground  of  a  defect  of  parties  plaintiff 
was  asked  of  the  trial  court  Hence,  such 
defect,  if  it  existed,  can  furnish  no  ground 
for  a  i-eversal  of  the  decree.  If  the  lease  to 
the  plaintiffs  so  dispossessed  the  city  of 
the  electric  light  plant  and  of  its  stations 
that  they  could  no  longer  be  said  to  belong 
to  the  city,  the  question  as  to  the  assigna- 
bility of  the  contract  would  be  decisive  of 
the  controversy  between  the  parties.  That 
contracts  of  this  kind  csua  usually  be  assign- 
ed where  there  is  no  relation  of  trust  or  con- 
fidence between  the  contracting  parties  is  not 
disputed  by  appellant;  but  it  claims  that, 
by  reason  of  the  fact  that  under  the  contract 
it  had  been  agreed  between  the  appellant  and 
the  city  that  the  water  rent  should  not  be 
paid  until  the  end  of  each  month,  there  was 
a  dependence  by  the  appellant  upon  the  re- 
sponsibility of  the  city,  which  involved  such 
a  relation  of  trust  and  confidence  as  took 
away  from  the  contract  its  assignable  char- 
acter. In  our  opinion,  this  agreement  as  to 
the  water  rent  not  being  paid  until  the  end 
of  the  month  was  not  so  connected  with  the 
terms  of  the  contract  under  which  the  city 
had  the  right  to  have  it  supplied  that  it  in 
any  manner  affected  the  assignability  of  said 
contract  It  was  not  made  to  appear  that 
the  plaintiffs  relied  upon  this  arrangement 
as  to  the  time  of  payment,  and  on  that  ac- 
count refused  to  pay  tue  water  rent  in  ad- 
vance. It  is  not  necessary  to  say  more  as  to 
the  assignability  of  this  contract  The  elec- 
tric light  plant  and  the  station  connected 
therewith  were  as  much  the  property  of  the 
city  after  the  lease  was  executed  as  they 
were  before,  and  the  water  to  be  supplied 
was  for  an  electric  light  station  of  the  city 
after  the  execution  of  the  lease  the  same  as 
it  was  before;  and  no  attempt  having  been 
made  in  the  superior  court  to  take  advantage 
of  the  tact  that  the  action  should  have  been 
brought  in  the  name  of  the  city  instead  of 
that  of  the  plaintiffs,  and  It  not  appearing 
that  the  appellant  was  deprived  of  any  sub- 
stantial right  by  reason  of  the  action  having 
been  prosecuted  in  the  name  of  the  plaintiffs 
instead  of  that  of  the  city,  the  fact,  if  it  be 
a  fact,  that  the  city  should  have  been  the 
party  plaintiff  furnishes  no  ground  for  the 
reversal  of  the  decree. 
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There  was  a  suggestion  In  tbe  brief  that 
tbe  appeliaat  offered  to  furnish  the  water 
for  $15  a  month,  and  that  for  that  reason, 
there  was  an  adequate  remedy  for  the  viola- 
tion of  the  contract  by  an  action  at  law.  For 
the  plaintiffs  to  avail  themselves  of  tbe  offer 
to  furnish  wator  for  $16  a  month,  and  rely 
upon  an  action  for  damages  to  recover  the 
difference  between  the  rent  per  nKmth  de- 
tnanded  and  that  to  which  the  appellant  was 
«ntltled,  would  lead  to  soch  a  multiplicity  of 
«ults  tbat  the  remedy  thus  famished  would 
be  in  no  sense  an  adequate  one.  The  facts 
-disclosed  by  tbe  record  authorized  the  court 
to  enter  the  decree  appealed  from,  and  it  will 
l>e  in  all  things  affirmed. 

DUNBAR  and  ANDERS,  JJ.,  concur. 

GORDON,  J.  (dissenting.  I  feel  constrain- 
ed to  dissent  from  ttie  conclusion  reached  by 
tbe  majority  In  the  foregoing  opinion.  The 
complaint  in  the  action,  after  alleging  that 
the  defendant,  a  corporation,  obtained  from 
the  city  of  Vanconv^  a  franchise  to  lay 
water  pipes  in  and  through  Its  streets,  also 
Alleged  that,  as  a  part  of  the  consideration  for 
•aid  franchise,  said  ordinance  provided  as 
follows:  "Sec.  3.  Tbe  said  company,  its  suc- 
-cessotB  and  assigns,  in  consideration  o^  said 
grant,  shall  also,  during  its  continuance,  fur- 
nish water  sufficient  to  supply  the  electric 
light  stations  of  the  city  at  a  rate  not  to  ex- 
«eed  five  dollars  per  month  for  each  station," 
etc.  And  It  was  stipulated  in  the  cotirt  be- 
low "that  unless  defendant  [appellant]  is 
twund  to  furnish  to  plaintiffs  [respondents] 
water  for  |5  per  month,  then  $15  is  a  rea- 
sonable price  therefor."  In  my  opinion,  the 
interpretation  to  be  given  to  that  section  of 
tbe  ordinance  above  quoted  is  that  tbe  re- 
duced rate  of  $5  per  month  was  to  apply  only 
to  electric  light  stations  of  the  dty;  that  is, 
plants  owned  and  operated  by  the  city,  as 
distinguished  from  light  plants  operated  by 
private  firms  or  corporations  for  a  profit.  It 
seems  to  me  that  the  city  could  not  have 
been  concerned  In  having  water  furnished  to 
a.  particiilar  party  at  a  reduced  rate,  but  it 
was  contracting  so  as  to  keep  down  the  cost 
and  expense  of  its  own  business,  which  It 
was  then  conducting.  After  the  city  leased 
Its  plant  to  the  respondent,  the  electric  light 
stations  were  no  longer  "electric  light  sta- 
tions of  the  city,"  within  the  meaning  of 
those  words  as  expressed  In  the  ordinance. 


EDMUNDS  V.  BLAOE. 

(Snprone  Oonrt  of  Washington.     Jan.  14, 
1886.) 

Tkul  Ambkdusnt— WiivER  or  Brsob— OiintaAL 
Pb«A   o»  Patmbkt  —  Dbltvbrt   0»  FSBSOim 

PbOPEBTT — AOOBPTANOE — EviDEKOK — JUDOmNT 

ON  Appeal — Tkiai. — Admissions  to  Sdpport. 
1.  A  trial  amendment  of  the  complaint  on 
A  Judgment  to  show  a  jndgraent  of  the  supreme 


instead  ot  the  circuit  court  of  a  foreign  state,  ao 
as  to  conform  the  complaint  to  the  judgment  loU 
in  evidence,  cannot  be  urged  as  error  by  defend- 
ant, where  bis  counsel,  to  procure  the  opening 
and  closing  before  the  Jury,  admitted  the  judg- 
ment, and  that  the  judgment  roll  in  evidence 
was  a  .^oper  exemplification  of  it. 

2.  Delivery  and  acceptance  of  personal  prop- 
erty in  payment  of  a  demand  may  oe  shown  un- 
der a  general  plea  of  payment. 

3.  In  an  action  on  a  jndgraent  for  $2,000, 
where  defendant  counterclaimed  for  $500,  evi- 
dence that  plaintiff  wrote  to  defendant  that  de- 
fendant's father  had  delivered  a  bond  amount- 
ing, with  interest,  to  about  $1,530,  and  "that 
he  guessed  they  were  about  square,"  is  insuffi- 
cient to  support  defendant's  general  plea  of  pay- 
ment of  the  jud^ent. 

4.  In  an  action  on  a  Judgment,  an  admis- 
Bi(Mi  by  defendant  of  the  Judgment,  in  order  to 
procure  the  opening  and  closing  before  the  Jury, 
will  not  authorize  tbe  supreme  court,  on  rever- 
sal of  a  judgment  for  defendant,  on  his  plea  of 
payment,  to  enter  judgment  for  plaintiff. 

Gordon,  J.,  dissenting. 

Appeal  from  superior  court,  WhatcoDa  coun- 
ty;  John  R.  Winn,  Judge. 

Action  by  James  Henry  Edmunds  against 
Alfred  I/.  Black  on  a  foreign  judgment.  De- 
fendant counterclaimed.  From  a  Judgment 
for  defendant,  plaintiff  appeala     Reversed. 

Kerr  &  McCord  and  J.  P.  De  Mattoe,  for  ap- 
pellant Black  &  Learning  aod  Fairdilld  & 
Rawson,  for  respondent 


HOYT,  C.  J.  This  action  was  brought  up- 
on a  Judgment  stated  In  the  original  com- 
plaint to  have  been  rendered  In  a  circuit 
court  of  the  state  of  New  Jersey.  Defend- 
ant denied  the  existence  of  the  Judgment, 
and  alleged  "that  any  Judgment  ever  obtain- 
ed as  set  out  In  said  complaint  or  any  Judg- 
ment ever  obtained  by  plaintiff  against  this 
defendant  (if  such  judgment  ever  was  ob- 
tained), had  been  fully  paid  and  satisfied." 
He  also  alleged  certain  facts  by  way  of  coun- 
terclaim. It  appeared  from  the  transcript 
of  the  Judgment  offered  in  evidence  tbat  ft 
was  rendered  in  the  supreme  court  of  the 
state  of  New  Jersey,  instead  of  the  circuit 
court,  and  therenpc«i  leave  was  given  to  the 
plaintiff  to  amend  his  complaint  to  corre- 
spond with  the  transcript  Complaint  Is  made 
by  tbe  respondent  of  this  action  by  the 
court,  but  It  was  not  made  to  appear  tbat 
the  defendant  was  In  any  manner  misled  or 
prejudiced  by  such  amendment;  and,  even  If 
respondent  was  In  a  situation  to  take  advan- 
tage of  any  error  made  by  the  court,  his 
rights  were  not  so  affected  that  he  would  be 
entitled  to  any  relief.  Before  the  case  was 
submitted  to  the  Jury,  It  was  stated  by  the 
defendant  or  his  counsti  tbat  he  at  this  time 
withdrew  his  denials,  and  admitted  "tbat 
there  is  a  Judgment  roll  against  us,  and  that 
It  Is  a  proper  exemplification  of  the  Judg- 
ment rendered  against  us  in  the  supreme 
court  of  New  Jersey,  and  we  now  demand 
the  opening  and  closing  of  the  case  before 
the  Jury."  After  this  admission  had  been 
made,  there  were  but  two  questions  to  be 
submitted  to  the  Jury,— one,  as  to  whether  or 
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not  the  Jndgment  had  been  paid;  and  the 
otter,  as  to  the  counterclaim  pleaded  by  the 
defendant  Under  the  latter,  the  defendant 
claimed  only  about  $500,  and  the  amount  of 
the  Jadgment  was  something  over  |2,000; 
bence  tbe  verdict  of  the  Jury  finding  gen- 
erally for  the  defendant  could  not  have  been 
rendered,  nnlees  It  was  found  that  the  Judg- 
ment had  been  paUL  Did  the  testimony  war- 
rant tbls  finding  cm  the  part  of  the  Jury? 
The  answer  of  the  defendant  set  up  general- 
ly the  fkct  that  the  Jodgmenl  had  been  paid, 
but  did  not  state  how  it  bad  been  paid.  The 
proof  tended  to  show  that  payment  was 
made,  not  in  mon^,  but  by  the  d^yery  to 
tbe  plalntUf,  on  b^ialf  of  the  defendant,  of 
a  certain  chose  In  action.  Appellant  dalzna 
that,  under  tbe  general  plea  of  payment,  evi- 
dence of  payment  in  money  alone  was  admis- 
sible, and  there  are  some  authorities  which 
sustain  this  claim.  The  ree^wndent  contends 
that,  under  such  plea,  evidence  Is  admissible 
whldi  shows  the  delivery  of  personal  proi>- 
erty.  If  It  appears  that,  at  the  time  such 
ptoiwrty  was  delivered.  It  was  received  as 
payment  of  the  demand.  The  modem  an- 
tboritiea  estaUidi  the  law  to  be  as  contended 
CM'  by  the  respondent;  but  In  all  of  them  It 
Is  held  that  a  general  plea  of  payment  can- 
not be  sustained  by  evidence  of  the  delivery 
to  tbe  daimant  of  anything  other  than  mon- 
ey, unless  it  clearly  appears  that  it  was  ac- 
cepted and  applied  by  the  claimant  In  pay- 
ment of  the  demand. 

Did  the  evidence  in  this  case  warrant  the 
Jury  in  coming  to  the  conclusion  that  the 
bond  delivered  in  behalf  of  the  defendant  to 
the  plaintiff  was  so  received  and  applied  by 
him?  The  only  testimony  bearing  upon  that 
qneation  was  that  of  the  respoildent,  to  the 
effect  that  In  a  letter  the  plalntift  had  stated 
that  respondent's  father  had  delivered  to 
blm  tbe  bond;  that,  with  interest,  it  amount- 
ed to  some  91,530;  and  that  he  guessed  they 
were  about  square.  Did  this  admission.  If 
made,  warrant  the  Jury  in  finding  that  plain- 
tiff accepted  this  bond  in  payment  of  the 
Judgment  which  he  held  against  the  respond- 
ent? In  our  opinlim,  it  did  not  There  was 
no  statement  whatever  as  to  the  bond  having 
been  accepted  in  payment  of  the  judgment. 
The  only  thing  which  could  be  inf^red  from 
the  language  used  was  that  he  recognized 
the  fact  that  there  was  due  upon  the  bond, 
when  delivered  to  him,  the  amount  stated; 
and  that,  in  his  opinion,  upon  an  adjustment 
of  tbe  accounts  between  the  respondent  and 
tdmself.  It  would  be  found  that  tbey  about 
offset  each  other;  and  that  he  and  the  re- 
spondent. In  relation  to  their  business  affairs, 
were  about  square.  But  these  admissions, 
while  tbey  might  have  been  snfllclent  to  have 
supported  a  claim  for  the  amount  due  Jipoa 
the  bond  surrend«ed  to  plaintiff  as  an  offset 
against  tbe  Judgment,  were  not  sufficient  to 
support  a  plea  that  the  same  bad  been  paid. 

It  follows  that  there  was  no  testimony  to 
sustain  the  verdict  of  tbe  jury,  and  that  the 


Jndgment  rendered  thereon  must  be  reversed. 
If  we  were  to  hold  that  the  admission  of  the 
respondent  as  to  the  Judgment  had  been 
made  for  any  other  purpose  than  that  of  the 
trial  In  which  it  was  made,  It  might  be  our 
duty  to  direct  a  Judgment  in  favor  of  the 
plaintiff,  but  we  are  not  satisfied  that  such 
admission  should  have  force  against  the  re- 
spondent excepting  for  the  purpose  of  decid- 
ing qnestlons  involved  in  the  trial  in  wbich 
K  was  made;  bence  the  order  will  be  that 
the  Judgment  be  reversed,  and  the  cause  re- 
manded toe  a  new  trial. 

DUNBAR  and  ANDERS,  JJ.,  concur. 

GORDON,  J.  (dissenting).  In  my  opinion, 
tiiere  was  competent  evidence  tending  to  sup- 
port the  verdict  and  the  order  denying  a 
new  trial  should  be  affirmed. 


SBATTLH  NAT.  BANK  v.  GARTER  et  aL 

(Supreme  Ck>nrt  of  Washington.     Dec.  24, 

1895.) 

PlEADIMO — ^AnSWEK— IXOOMSISTBNT  OsrBKBBS. 

Totally  incoosistent  defenses  are  not  al- 
lowable under  the  code  practice. 

Appeal  from  superior  court,  King  county; 
R.  Osbom,  Judge. 

Action  by  the  Seattle  National  Bank,  a 
corporation,  against  George  R.  Carter,  Dan- 
iel Jones,  and  others,  on  promissory  notes, 
and  to  foreclose  a  mortgage.  From  a  Judg- 
ment for  plaintiff,  defendant  Jones  api;>eai8. 
Affirmed. 

James  Leddy,  Gleason  &  Babcock,  and 
Thompson,  Bdsen  &  Humphries,  for  appel- 
lant Carr  &  Preston  and  W.  R.  Bell,  for 
respondent 

DUNBAR,  3.  This  case  was  originally 
begun  by  the  respondent  In  tbe  equity  de- 
partment of  King  county,  but  some  ques- 
tions of  fact  arising  for  determination  be- 
tween the  appellant  and  the  respondent,  it 
was  transferred  to  tbe  law  department  In 
the  superior  court  of  said  county.  The 
notes  in  suit  were  made  by  the  appellant  as 
a  subscription  In  aid  of  an  enterprise  In 
which  he  and  a  number  of  other  persons 
were  tntereeted,  via.  the  building  of  a  boule- 
vard along  the  west  shore  of  Lake  Union. 
At  a  meeting  of  those  interested  In  the  en- 
terprise, at  which  appellant  was  present,  he 
subscribed  $2,500  towards  carrying  on  the 
enterprise,  and  a  committee  was  elected  and 
appointed  by  the  meeting  as  an  executive 
committee  to  have  full  charge  and  control 
of  the  work.  This  committee  consisted  of 
L.  H.  Griffith,'  Edward  Bluett  and  C.  B. 
Bemsburg.  The  committee,  through  its 
manager,  Griffith,  afterwards  sold  the  notes 
given  by  appellant  to  resi>ondent  the  Seat- 
tle National  Bank.  Tbe  notes  were  made 
payable  to  tbe  order  ot  the  members  of  th< 
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conunlttee.  One  of  the  notes  sued  on  la  a 
renewal  of  tbe  note,  made  payable  three 
months  after  its  date.  Tbe  renewal  was 
made  after  the  maturity  of  tbe  original  note, 
and  while  It  was  held  by  respondent  The 
other  note  was  made  payable  six  months 
after  date.  Griffith  Indorsed  on  the  back  of 
each  note  the  following:  "L.  H.  Griffith, 
Edward  Bluett,  O.  B.  Remsburg,  Commit- 
tee, by  L.  H.  Griffith,  Chairman,"  and  de- 
livered them,  so  Indorsed,  to  the  respondent, 
and  received  from  the  respondent  the  sum 
of  $2,500,  the  fuU  face  of  the  notes.  This 
money  was  deposited  to  the  credit  of  the 
treasurer  of  the  boulevard  enterprise,  and 
was  expended  In  prosecuting  that  enterprise. 
George  B.  Carter  and  Nellie  Phlnney,  as 
the  executrix  of  the  last  will  and  testament 
of  Guy  C.  Fhlnuey,  deceased,  were  made 
defendants  for  the  purpose  of  reforming  and 
foreclosing  a  certain  mortgage  given  as  se- 
curity for  the  notes  In  question;  but  they 
have  not  appealed  from  tbe  Judgment  ren- 
dered, and  need  not  be  further  noticed  in 
this  opinion.  The  amended  complaint  al- 
leged that,  prior  to  the  maturity  of  the  notes 
in  suit,  the  said  Griffith,  Bluett,  and  Bems- 
burg,  as  such  committee,  for  a  valuable  con- 
sideration, duly  Indorsed  and  delivered  the 
said  promissory  notes  to  plalutlft,  and  plaln- 
iltr  then  became,  and  now  Is,  and  ever  since 
has  been,  the  owner  and  bolder  of  said  prom- 
issory notes.  These  allegations  are  denied 
by  general  denial  in  the  amended  answer 
of  the  appellant,  and  on  this  denial  the  prin- 
cipal point  in  this  case  Is  raised. 

We  have  examined  the  testimony  In  this 
case  In  minutise,  and  believe  that  it  is  suffi- 
cient to  sustain  all  tbe  contentions  of  the 
respondent  as  to  the  manner  of  executing 
tbe  notes,  the  reason  for  their  execution, 
tbe  authority  conferred  upon  Griffith,  the 
manager  of  the  committee,  to  transfer  the 
notes,  and  in  every  other  particular.  On 
all  these  propositions,  it  is  true,  the  testi- 
mony is  conflicting;  but  we  think  it  would 
be  sufficient  to  sustain  tbe  verdict,  even  if 
the  law  of  the  case  were  as  contended  by 
appellant  But  as  the  question  of  incon- 
sistent defenses  is  raised  squarely  in  this 
case,  and  has  been  argued  with  much  zeal 
and  ability  by  the  attorneys  on  both  sides, 
we  have  concluded  to  enter  upon  an  Investi- 
gation of  that  question  and  settle  the  law, 
so  far  as  this  state  is  concerned,  on  that 
proposition.  Cases  from  this  court  are  cit- 
ed by  both  counsel  to  sustain  their  respec- 
tive contentions,  but  whatever  may  have 
been  said  by  this  court  on  this  subject  here- 
tofore has  been  of  the  character  of  dicta,  or 
an  incidental  reference  to  a  question  which 
was  not  material  to  the  decision  of  the 
case  under  discussion.  So  we  feel  at  liber- 
ty to  enter  upon  its  investigation  as  an  orig- 
inal proposition.  The  answer,  as  we  have 
aald,  denies  that  the  plalntifl  was  the  own- 
er and  holder  of  said  notes,  or  that  they  had 
been   indorsed   and   delivered   to  It  for   a 


valuable  consideration,  or  otherwise.  Ttw 
court  in  its  Instructions,  to  which  the  ajf- 
pellant  duly  excepted,  charged  the  Jury  tbat 
under  the  pleadings  in  this  case  the  only 
question  for  their  consideration  was  tbe 
question  of  whether  the  notes  were  paid. 
The  defendant  after  bis  general  denial, 
which  was  upon  Information  and  belief,  af- 
firmatively alleges  the  transfer  of  the  notes 
to  the  plaintiff.  He  alleges,  in  hia  first  af- 
firmative defense,  that  the  notes  were  ex- 
ecuted and  delivered  to  L.  H.  Griffith,  Bd- 
ward  Bluett  and  C.  B.  Remsburg,  and  that 
subsequently  to  the  execution  and  delivery 
of  the  said  notes,  the  said  committee  trans- 
ferred them  to  the  plaintiff,  and,  in  another 
paragraph  of  the  same  affirmative  defense, 
alleges  the  payment  of  these  notes  by  L,. 
H.  -Griffith  to  the  respondent  The  aver- 
ment of  the  transfer  of  the  notes  to  the  re- 
spondent is  repeated  in  the  second  affirma- 
tive defense,  where  It  is  also  alleged  that 
the  respondent  for  a  valuable  considera- 
tion, extended  tbe  time  of  payment  of  the 
notes,  and  by  reason  of  such  extension  of 
time  the  appellant  claims  that  he  is  ex- 
onerated from  the  payment  of  the  notes. 
The  allegation  of  transfer  is  again  repeated 
in  the  third  affirmative  defense,  and  an 
agreement  for  the  settlement  and  the  com- 
promise for  the  appellant's  liability  npon 
said  notes  Is  there  averred,  by  which  it  is 
alleged  it  was  agreed  that  certain  lands 
owned  by  the  appellant  should  be  conveyed 
in  full  payment  of  the  notes,  and  appellant 
alleges  the  conveyance  of  the  said  lands  to 
George  R.  Carter  as  trustee  for  the  respond- 
ent In  full  payment  of  the  said  notes.  He 
further  alleges,  in  the  third  affirmative  de- 
fense, that  Subsequently  to  the  maturity  of 
the  notes,  he  demanded  the  surrender  to 
him  and  possession  of  said  notes.  Now, 
the  question  under  this  pleading  Lb,  was  the 
court  Justified  In  instructing  the  Jury,  in 
substance,  that  the  question  of  ownership 
of  the  notes  and  transfer  to  the  respondent 
was  not  for  their  consideration? 

On  this  subject  of  inconsistent  defenses 
there  have  been  many  conflicting  decisions, 
but  we  think  their  origin  has  been  in  a  mis- 
understanding of  the  cases  cited  and  relied 
upon  as  sustaining  the  doctrine  that  incon- 
sistent defenses,  under  the  reformed  prac- 
tice of  pleading,  could  be  maintained;  and, 
secondly,  a  loose  discussion  and  mi8a.ppre- 
henslon  of  what  inconsistent  pleadings  real- 
ly are.  Tbe  idea  that  inconsistent  defenses, 
to  the  extent  of  being  false  defenses,  could 
be  tolerated  under  the  Code,  has  received  a 
stimulus  from  the  announcement  of  Mr. 
Pomeroy,  in  his  excellent  work  on  Remedies 
and  Remedial  Rights  (section  722),  that  "as- 
suming that  the  defenses  are  utterly  incon- 
sistent the  rule  is  established  by  an  over- 
whelming weight  of  Judicial  authority  that 
unless  expressly  prohibited  by  the  statute, 
they  may  still  be  united  in  one  answer.  It 
follows  that  the  defendant  cannot  be  coin> 
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pelled  to  elect  between  such  defenses,  nor 
can  evidence  in  favor  of  either  be  excluded 
at  the  trial  on  the  ground  of  the  inconsist- 
ency." This  announcement  Is  attempted  to 
be  fortified  by  the  citation  of  a  large  num- 
ber of  authorities.  It  was  insisted  by  coun- 
sel for  the  respondent  that  an  investigation 
of  these  authorities  would  show  conclusive- 
ly that  they  do  not  bear  out  the  statement 
made  by  the  author,  and  for  the  purpose  of 
obtaining  all  the  light  possible  on  this  ques- 
tion we  have  carefully  examined  the  cases 
cited,  and  are  forced  to  the  conclusion  that 
the  learned  author  was  unwarranted  in 
making  the  assertion  that  the  rule  he  an- 
nounced was  established  by  an  overwhelm- 
ing weight  of  Judicial  authority,  or  any 
weight  of  authority  at  all,  under  the  code 
practice.  We  think  It  legitimately  follows, 
however,  that  if  these  inconsistent  defenses 
are  allowed  to  be  pleaded,  evidence  under 
them  cannot  be  excluded  at  the  trial  on  the 
ground  of  the  Inconsistency.  Then,  If  they 
are  Inconsistent  to  the  extent  that,  If  one 
of  the  averments  in  the  answer  is  true,  the 
other  must  be  false,  and  we  follow  the  rule, 
as  we  must,  that,  if  It  Is  a  proper  subject 
of  allegation,  it  is  a  proper  subject  of  proof, 
a  court  of  Justice  Is  placed  In.  the  absurd 
position  of  listening  to  proof  of  a  defendant 
^ptiiUng  to  sustain  one  proposition,  and  in 
the  next  breath  proving  another  proposi- 
tioo,  the  facts  of  which  are  Inconsistent  with 
the  one  Just  testified  to.  This  theory,  car- 
ried to  Its  logical  result,  would  permit  a 
defendant  who  was  sued  upon  a  promissory 
note  to  allege  nonexecution,  want  of  consld- 
iwation,  and  payment  Under  such  allega- 
tions he  would  be  permitted  to  swear  that 
he  never  executed  the  note;  that  he  did  ex- 
ecute the  note,  but  that  it  was  without  con- 
sideration; and  that  he  did  execute  the 
note^  that  the  consideration  was  good,  but 
that  be  had  paid  the  same.  Such  a  prac- 
tice as  this  would  not  only  be  farcical,  but 
abeolntely  wrong  and  immoral,  and  an  en- 
couragement of  perjury;  and  the  example 
given  is  not  extravagant,  if  the  theory  an- 
nounced by  the  author  be  correct. 

We  take  it  that  the  only  object  of  a  law- 
suit is  the  elicitation  of  truth,  and  tliat  the 
only  object  of  pleadings  is  to  aid  in  deter- 
mining the  truth  of  the  controversy.  But 
tlie  result  of  allowing  pleadings  to  stand 
which  are  inconsistent,  to  the  extent  of  be- 
ing untrue,  would  have  exactly  the  opposite 
tendency,  and  courts  would  simply  become 
machines  to  aid  unconscionable  litigants  in 
avoiding  their  Just  responsibilities.  Under 
the  common-law  practice  pleadings  were 
based  upon  fictions,  but  the  Code  has  under- 
taken to  work  a  revolution  in  that  respect, 
and  under  its  provisions  it  is  the  evident  in- 
tention that  the  pleadings  shall  be  based  up- 
on facts  which  are  susceptible  of  proof.  Our 
Code  provides  that  the  complaint  shall  con-' 
tain  a  plain  and  concise  statement  of  facts 
constitatliic  a  cause  of  action,  and  whUe 


it  does  not,  in  so  many  words,  provide  that 
the  answer  shall  contain  a  statement  of 
facts,  it  does  so,  in  substance,  so  far  as  any 
affirmative  allegations  are  concerned;  for 
the  language  of  the  Code  is  that  it  shall  con- 
tain a  statement  of  any  new  matter,  consti- 
tuting a  defense  or  counterclaim,  in  ordinary 
and  concise  language.  It  is  true  that  it  fur- 
ther provides  tliat  the  defendant  may  set 
forth  by  answer  as  many  defenses  and  coun- 
terclaims as  he  may  have,  whether  they  be 
such  as  have  been  heretofore  denominated 
legal,  or  equitable,  or  both.  This  is  all  the 
authority  there  is  for  claiming  that,  under 
the  Code,  the  defendant  Is  allowed  to  plead 
inconsistent  defenses.  It  is  true  that  he  may 
set  forth  as  many  defenses  as  he  has,  but  It 
could  not  have  been  the  Intention  of  the 
Code  that  he  should  set  forth  anything  that 
was  not  true;  for,  If  it  was  not  true,  it  would 
not  be  a  defense.  There  certainly  could 
have  been  no  intention  to  have  discriminated 
against  the  plaintiff  by  giving  advantage  to 
the  defendant,  so  far  as  the  pleadings  are 
concerned.  It  is  Just  as  consistent  to  insist 
that  the  plaintiff  may  state  In  his  complaint 
Inconsistent  causes  of  action,  or  facts  con- 
stituting his  cause  of  action  which  are  in- 
consistent with  each  other,  as  to  insist  that 
the  defendant  may  do  so  in  bis  answer.  The 
evident  intention  of  the  Code  was  to  place 
them  upon  an  equal  footing,— to  compel  the 
plaintiff  by  his  complaint,  through  the  medi- 
um of  a  statement  of  facts,  to  Inform  the 
defendant  what  the  true  cause  of  action  or 
complaint  was;  and  it  was  Just  as  much 
the  intention  of  the  framers  of  the  Code  to 
compel  the  defendant,  if  he  had  an  affirma- 
tive defense,  to  inform  the  plaintiff  by  his 
answer  what  that  affirmative  defense  was. 
There  can  be  no  reason  or  right  in  any  other 
theory.  The  object  of  the  Code  was  to  sim- 
plify lawsuits.  Whether  it  has  succeeded  In 
doing  so  may  be  questioned,  but  certainly  It 
must  be  consistent  with  itself;  and  it  would 
bring  about  untold  confusion  and  bad  re- 
sults to  undertake  to  Ingraft  into  the  Code 
practice  practices  which  were  admissible  un- 
der, and  probably  harmonized  with,  the  the- 
ory of  the  common-rlaw  practice.  The  two 
are  incongruous,  and  must  be  kept  separate 
and  distinct,  and  therefore  the  commingling 
of  the  two  evolves  a  system  which  Is  worse 
than  either.    - 

But,  notwithstanding  the  Inconsistency  of 
the  courts  in  announcing  the  doctrine  of  in- 
consistent defenses,  the  authorities  cited  by 
Mr.  Pomeroy  In  the  text  above  referred  to, 
while  they  use  the  expression,  In  some  in- 
stances, that  under  the  Code  inconsistent  de- 
fenses may  be  allowed,  yet  evidently  do  not 
mean  that  the  defendant  Is  allowed  to  plead 
a  false  defense,— a  defense  which  is  utterly 
inconsistent  with  the  other  defenses  pleaded. 
Thus,  one  of  the  cases  cited  In  the  note  of 
the  author,  viz.  Bell  v.  Brown,  22  Oal.  671, 
announces  that  several  defenses  inconsistent 
with  each  other  may,  nnder  piroger  drcum- 

Digitized  by  VjOOQ IC 


S84 


PACIFIC  EEPORTER,  VoL  43. 


(Wash. 


stances,  b«  set  up  In  a  verlflecl  answer.  In 
that  case,  In  an  action  to  recover  a  mining 
claim,  the  complaint  alleged  title  and  po6- 
aesBion  in  plaintiffs  on  a  certain  day.  The 
answer  denied  that  plaintiffs  ever  bad  either 
title  or  possession,  and  afterwards  averred 
that  If  plaintiffs  ever  had  a  title  to  the  claim, 
they  had  abandoned  and  forfeited  It  before 
defendants'  entry.  The  question  of  title  and 
possession  might  have  been  very  largely  a 
question  of  law,  which  it  would  have  been 
unsafe  for  the  defendants  to  bave  admitted. 
But  that  is  altogether  a  different  proposition 
from  the  one  under  consideration,  where 
there  Is  an  alUrmative  allegation  in  the  an- 
swer, which,  if  true,  sustains  an  allegation  of 
the  complaint,— a  fact  alleged,  the  proof  of 
which  is  material  to  the  support  of  the  plain- 
tiff's cause  of  action.  In  this  case  there  are 
no  hypothetical  facts  pleaded;  but  the  an- 
swer plainly  avers  that  the  notes  were  trans- 
ferred, that  the  appellant  dealt  with  the  re- 
spondent as  the  owner  and  holder  of  them, 
and  that,  as  such  owner  and  holder,  he  made 
settlement  for  said  notes.  The  most  that 
oould  be  said  of  such  a  pleading  as  this, 
where  in  one  breath  the  pleader  denies  a 
fact  and  In  the  next  admits  it,  is  that  the  de- 
nial and  admission  balance  each  other,  and 
leave  the  complaint  in  the  position  it  would 
be  in  if  no  denials  or  admissions  had  been 
made.  But  in  this  Instance  the  case  is 
stronger  against  the  defendant,  for  he  de- 
nies by  general  denial  and  avers  by  special 
averment  the  truth  of  the  thing  which  he 
denied.  Bubne  v.  Oorbett,  43  Cal.  261,  was 
an  action  of  ejectment,  where  the  plaintiff 
demanded  the  premises,  and  averred  that  at 
a  certain  date  the  possession  was  unlawfully 
withheld  from  him  by  the  defendants.  The 
defendants,  in  their  answer,  denied  that  on 
said  day,  or  at  any  other  time,  they  entered 
into  the  possession  of  the  premises,  or  that 
they  then  withheld  the  possession  of  the 
same.  And  they  affirmatively  made  the 
showing  that  the  lands  belonged  to  the  Unit- 
ed States;  that  the  United  States  had  con- 
tinually occupied  and  possessed  said  lands, 
from  a  date  long  prior  to  the  date  of  the  al- 
leged withholding  by  the  defendants,  for 
lighthouse  purposes;  tibat  it  had  erected  and 
maintained  a  lighthouse  thereon;  that  the 
defendants  were  the  keepers  of  the  light- 
house and  employed  by  the  United  States  at 
stipulated  wages,  and  that  as  such  keepers 
they  were  mere  servants  and  employfis  of  the 
United  States,  subject  at  any  and  all  times  to 
the  orders,  directions,  and  commands  of  the 
United  States;  that  as  such  servants  they 
were  in  the  temporary  charge  of  the  light 
and  lighthouse  buildings  on  said  land  for  the 
sole  purpose  of  keeping  the  light  burning  at 
proper  times.  Averred  that  they  did  not  at 
that  time,  and  never  had,  claimed  any  inter- 
est in  said  lands  or  Improvements,  or  any 
part  thereof,  bat  that,  since  Its  reservation 
for  a  lighthouse,  the  land  had  been  in  the 
sole  possession  of  the  United  States  through 


its  employte.  And  this  case  was  based  npon 
the  doctrine  announced  in  B^  t.  Brown, 
■upra.  So  that  it  will  be  seen  at  a  glanee- 
that,  while  the  court  announces  in  words  the 
rule  that  inconsistent  answers  may  be  plead- 
ed, these  answers  were  really  not  inconsist- 
ent; that  the  scrie  object  was  to  raise  the 
issue  that  the  possession  alleged  by  the  com- 
plaint was  the  possession  of  the  United 
States,  and  not  the  possession  of  the  plaintiff 
in  the  action.  The  next  case  cited,  that  of 
Willson  V.  Cleaveland,  30  Cai.  192,  is  a  stiU 
weaker  case,  and  cites  In  its  support,  also, 
the  case  of  Bell  v.  Brown.  All  that  was  de- 
cided in  that  case  was  that  a  defendant  may 
deny  the  title  of  the  plaintiff,  and  also  plead 
the  statute  of  limitations.  It  would  seem 
that  comment  on  this  case  was  unnecessary. 
One  is  the  pleading  of  a  legal  defense,  and 
the  other  a  defense  on  the  merits;  and  the 
court  In  that  case  specially  says  that  the  de- 
fenses are  not  Inconsistent. 

It  may  profitably  be  noted  here  that  a  great 
majority  of  the  cases  which  have  announced 
the  doctrine  that  inconsistent  defenses  may 
be  pleaded  cite,  In  support  of  the  announce- 
ment, HoUenbeck  t.  Clow,  9  How.  Prac.  288, 
which  announces  the  rule  that,  In  pleading 
defenses  under  the  Code,  the  defendant  shall 
not  be  required  to  elect  between  a  denial  of 
the  material  allegations  in  the  complaint  and 
new  matter  constituting  a  defaise;  that  is, 
that  the  defendant  should  never  be  required 
to  admit  allegations  in  the  complaint,  which 
be  might  otherwise  lie  able  to  deny,  as  tbe 
condition  up<m  which  he  is  permitted  to  set 
up  affirmative  matters  of  defense.  This  was 
ah  action  for  slander,  where  the  charge,  as 
stated  in  the  complaint,  was  that  the  defend- 
ant stated  that  plaintiff^  had  stolen  the  de- 
fendant's hay.  There  was  a  general  denial 
by  tbe  defendant,  and  then  the  answer  pro- 
ceeded as  follows:  "And  the  said  defendant, 
farther  answering,  says  that  all  the  words 
which  were  spoken  or  uttered  by  the  defend- 
ant of,  to,  or  concerning  the  said  plaintiff, 
as  set  fcHth  in  the  complaint,  charging  him, 
said  plaintiff,  with  stealing  or  taking  bay, 
or  that  the  plaintiff  had  stolen  the  defend- 
ant's hay,  were  spoken  and  uttered  by  the  de- 
fendant in  reference  to  a  quantity  of  bay 
which  the  defendant  had* eat  and  stacked  in 
the  summer  of  1853,  and  to  which  hay  tbe 
plaintiff  claimed  title,  and  which  hay  tbe 
plaintiff,  under  such  claim  of  title,  in  the  day- 
time, took  and  removed  upon  lands  adjoining 
to  and  in  sight  of  where  It  had  been  left  by 
the  defendant,  which  trespass  or  transaction, 
and  not  the  crime  of  larceny,  was  all  that  tbe 
defendant  intended  by  the  speaking  ot  said 
words,  and  was  so  understood  by  and  ex- 
plained to  all  who  heard  the  defendant  otter 
the  words."  We  bave  set  this  answer  out  at 
length  because  it  conclusively  shows  that  the 
defenses  pleaded  in  this  case  w«e  not  tncon- 
slstent,  but  that  the  averment,  after  the  gen- 
eral denial,  was  simply  a  pleading  of  tbe 
facts,  the  legal  effect  of  whldi  would  be  to 
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BtwtalH  flae  genecal  denial,  and  woold  in  no 
seose  be  an  nntroe  arerment,  conceding  the 
truth  of  the  general  denial;   and  It  will  be 
seen  that  they  aie  ia  no  aoise  InccHiaiateBt, 
although  the  court,  in  announcing  ita  deci- 
sion, BpeakB  of  them    as    InconBiBtent   de- 
feosea.   Bnt  the  caaea  cited  and  reviewed  by 
that  court  oonclusiTely  ahow   that,  in  the 
Judgment  of  the  court,  the  defeoaea  were  not 
ac'tiiaily  inconsistent,  and  certainly  did  not 
attempt  to  lay  down  the  rale  ttut  inconalat- 
ent  defenses  could  be  pleaded  to  the  extent 
of  pleatUug  untruthful  defeoaea;  for,  in  coon- 
menting  on  the  case  of  Arnold  T.  DimoD,  4 
Sandf.  680,  cited  by  Justice  Crlppen  in  Baa 
V.  Rodgers,  8  How.  Prac.  356,  where  the  ac- 
tion  was  against  a  carrier  for  the  loss  of 
soods,  and  defendant  denied  that  he  waa  the 
owner  of  the  Tessel  uimn  which  iite  goods 
were    shipped,    and   then   averred    that   the 
goods  had  in  fact  been  delivered  to  the  plain- 
tiff, the  court  said:    "It  is  quite  possible,  to 
say  the  least,  that  both  of  theae  defenses 
might  have  been  true.   They  were,  therefore, 
not  wholly  inconsistent,  and  should  have  been 
allowed  to  stand."    So  that  it  will  be  seen 
that  this  case  is  no  basis  at  all  for  the  an- 
nouncement of  the  rule  that  defenses  which 
are  utterly   inconsistent    may    be    pleaded. 
Butler  T.  Wentworth,  9  How.  Prac.  282,  waa 
also  a  caae  of  slander,  where  the  defendant 
answered,  saying:    "I  have  no  recollection  ot 
belief  of  having  so  accused  you;    bat,  sec- 
ondly, if  I  did,  the  charge  was  tnie.^    As  a 
matter  of  course,  if  the  defendant  tiad  no 
recollection  of  having  used  the   slanderous 
words,  he  had  a  right  to  put  the  plaintiff  up- 
on hia  proof  upon  that  question.    He  might 
not  have  known  as  a  matter  of  fact  whether 
he  did  use  them  or  not.    He  may  have  used 
them,  and  forgotten  them.    And  if  it  should 
eventuate  in  the  trial  that  he  did  use  them, 
then  certainly  he  should  not  be  deprived  of 
his  defenses  of  the  truth  of  the  words  ut- 
tered.  It  canaot  be  said  that,  in  any  sense, 
these   defenaes  are   inoonaiatent.    Vail   t. 
Jones,  31   Ind.  467,  announces  the  doctrine 
that  under  the  Code,  the  defendant  may  aet 
forth  in  his  answer  as  many  grounds  of  de- 
fense as  he  may  have,  without  regard  to  the 
locatioB  of   the   subject-matter,    which    was 
Hmply  the  laaguage  of  the  statute;   bnt  the 
case  itself  deeldea  nothing  tbat  tends  to  sus- 
tain the  doctrine  claimed  by  the  appellant. 
Weatoa  v.  iMmiej,  38  Ind.  486,  was  a  slan- 
der case,  and  the  court  there  aimply  relter- 
ited  the  doctrine  announced   in  the  otlier 
cases  of  that  kind  which  we  have  reviewed, 
altboogh  what  was  aakl  by  the  court,  even  in 
this  caae,  waa  aimply  dictum,  for  It  decided 
tbat  the  question  could  not  be  raised  upon  de- 
uorrer  as  it  was  attempted  to  be  raised  there. 
The  caae  ot  Moore  v.  Loeka  Co.,  7  Or.  35a, 
vas  wiiere  the  am  war  alleged  that  the  de- 
fendant waa  tlie  owner  of  the  entire  estate, 
■nd  also  pleaded  that  he  was  the  owner  of 
one  undivided  port  thereof,  and  the  court  de- 
I'iiWd  there  tbat  inceosistent  defenses  could 


be  pleaded,  but  that  theae  defenses  were  not 
inconsistent,  because  the  defendant  might  be- 
mlstaken  as  to  his  legal  title,  and  If  he  waa 
he  had  the  right  to  rely  upon  the  title  not  be- 
ing in  the  pialBtifr.  Barr  v.  Hack,  46  Iowa, 
308,  was  a  skuder  case,  and  the  doctrine  there- 
announced  was  simply  that  which  we  have  no- 
ticed in  the  decisions  alwve. 

We  are  at  a  loss  to  know  why  Wright  v. 
Bachelior,  16  Kan.  259,  was  cited  to  sustain 
this  doctrine,  for  there  it  was  expressly  said 
by  the  coort  that  inconsistent  pleas  should 
not  be  encouraged;  and  while  the  ease  did 
not  come  up  on  instructions  to  the  Jury,  the 
court  below  refused  to  allow  the  plaintiff  to 
reply  to  an  inconsistent  averment  In  defend- 
ant's answer,  and  the  supreme  court  held 
that  such  refusal  on  the  part  of  the  lower 
court  to  allow  this  averment  to  be  put  in  is- 
soe  by  a  reply  was  error,  the  defendant  there 
having  denied  that  she  voluntarily  or  invol- 
untarily executed  a  mortgage,  and  afterwarda 
averred  that,  if  she  executed  the  mortgage, 
she  waa  forced  by  her  husband  to  execute  the 
same  against  her  will.  And  the  court  said: 
"These  allegations  are  inconsistent  with  the 
affirmative  allegations  of  the  answer,  for  it 
cannot  be  true  that  she  executed  a  mortgage 
under  duress  which  she  never  executed.  The 
arttlng  up  of  Incooststent  defenses  like  these 
should  never  be  encouraged."  The  court  ex- 
pressly says  tbat  they  do  not  pass  upon  the 
question  aa  to  whether  the  second  defense 
stated  in  the  answer  was  sufficient,  as  a  de- 
fense, to  require  a  reply  thereto;  that  they 
express  no  opinion  upon  that  subject,  but 
that,  assuming  it  to  be  such  a  defense,  the 
court  below  erred  in  not  allowing  a  reply  to 
be  died.  In  Bruce  v.  Burr,  67  N.  Y.  237,  It 
was  heiA  that,  in  an  action  Cor  breach  of  a 
contract  of  sale,  the  defendant  might  set  up 
a  resdsaion  of  the  contract  on  the  ground  of 
fraud  or  mistake,  and  also  breach  of  war- 
ranty on  the  part  of  the  plaintiff.  It  is  man- 
ifest tbat  these  defenses  are  not  inconsistent, 
and  that  they  both  might  be  true,  and  both 
or  either  would  be  a  proper  defense  to  the 
action;  for  the  plaintiff  may  have  committed 
a  fraud  in  procuring  the  contract,  and  he  also 
may  have  been  guilty  of  a  breach  of  the  war- 
ranty after  the  contract  was  procured.  The 
case  of  Amador  Co.  v.  Butterfleld,  51  CaL 
626,  tn  no  way  sustalna  the  contention.  Bank 
v.  Closson,  29  Ohio  St  78,  was  an  action  by 
the  bank  against  Oloason  upon  a  promissory 
note  alleged  to  have  been  made  by  him  to  R. 
B.  Fcnner  ft  Co.  and  Indorsed  to  the  bank  be- 
fore due.  Closson  set  up  the  following  de- 
fenses: (1)  He  denied  the  execution  of  the 
note;  (^  he  alleged  that  if  the  signature  to 
the  note  was  his,  it  was  obtained  by  a  fraud- 
ulent and  cunningly  devised  scheme  or  trick 
wltbovt  hia  knowledge,  setting  forth  the  fact 
that  he  was  induced  by  false  and  fraudulent 
tapresentatlona  of  Fenner  &  Co.  to  aiga  cer- 
tain papers,  represented  to  be  mere  receipts 
or  orders  relating  to  a  proposed  agency  for 
selling  a  patent  invention,  and  ttiat  If  b» 
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signed  th«  note  his  signature  was  procured 
by  making  blm  belleye  that  he  was  signing 
one  of  tbe  receipts  or  orders,  that  It  was  ob- 
tained without  consideration,  and  that  the 
bank  had  knowledge  of  these  facts  when  it 
purchased  the  note.  The  supreme  court  very 
properly  held,  and  could  not  have  held  other- 
wise under  any  system  of  pleadings,  that 
these  defenses  were  all  open  to  the  defend- 
ant. They  are  not  in  any  sense  Inconsistent; 
for,  even  though  the  note  was  made  as  af- 
firmed In  the  second  defense,  it  would  not  be 
a  legal  execution  of  the  note,  and  consequent- 
ly does  not  contradict  the  first  denial,  viz.  the 
denial  of  the  execution  of  the  note.  Tbe  case 
of  Payey  t.  Pavey,  30  Ohio  Bt.  600,  is  exact- 
ly the  same  kind  of  a  case,  and  is  based  upon 
the  decision  of  the  case  of  Bank  y.  Closson, 
supra,  and  the  court  says  that  it  cannot  be 
distinguished  from  that  case.  These  are  all 
the  cases  that  are  cited  by  Mr.  Pomeroy  to 
aastaln  the  text,  and  we  think  it  must  be  con- 
ceded, upon  an  investigation  of  them,  that 
they  absolutely  fall  to  do  so.  Many  of  these 
cases  are  cited  by  the  appellant  in  his  reply 
brief.  Many  others,  however,  are  cited,  and 
an  investigation  of  those  cases  convinces  ua 
that  they  are  as  far  from  sustaining  the  doc- 
trine of  inconsistent  def^ises  as  those  cited 
by  Mr.  Pomeroy,  which  we  have  Just  re- 
viewed. 

Want  of  time  prevents  us  from  reviewing 
these  cases  In  detail,  but  a  careful  examina- 
tion of  them  convinces  us  that  they  go  no  fur- 
ther than  the  cases  above  reviewed,  with  the 
exception,  possibly,  of  Stebblns  v.  Lardner 
(S.  D.)  48  N.  W.  847,  and  this  case  is  based 
upon  tbe  announcement  of  the  text  above  re- 
ferred to  by  Mr.  Pomeroy,  and  cites  the  cases 
cited  by  that  author  to  sustain  the  theory  an- 
nounced by  the  court.  In  none  of  the  cases 
examined  has  it  been  held  that  an  afOrmative 
allegation  by  the  defendant  of  a  fact  which, 
'if  true,  would  necessarily  compel  tbe  conclu- 
sion that  some  other  fact  which  had  been 
pleaded  in  the  same  answer  was  false,  can  be 
sustained;  and  while  much  loose  talk  baa 
been  Indulged  in  by  the  courts  concerning  tbe 
pleading  of  inconsistent  defenses,  when  the 
facts  involved  in  the  cases  are  scrutinized.  It 
can  easily  be  ascertained  that  the  courts  have 
never  announced  the  rule  established  under 
tbe  code  pleading  where  the  answer  has  to 
be  verified  by  oath,  that  tbe  pleader  will  be 
allowed  to  compel  tbe  plaintiff  to  enter  upon 
the  investigation  of  a  state  of  facts  which,  if 
admitted  to  be  true,  would  subject  the  de- 
fendant to  the  penalties  of  perjury.  There 
are  other  cases,  however,  that  have  decided 
this  question  as  we  are  deciding  it  now,  and 
the  courts  in  those  cases  have  spoken  with  no 
uncertain  sound.  It  is  not  difficult  to  tell 
what  they  have  decided.  They  base  th^  de- 
cisions on  principle,  and  sustain  them  with 
practical  and  cogent  reasoning.  Chief  among 
these  cases  is  that  of  Derby  t.  Gallup,  B 
Minn.  119  (Gil.  85).  Tbe  opinion  of  the  Judge 
In  that  case,  says  Mr.  Pomeroy,  Is  his  notes, 


"is  very  able  and  difficult  to  be  answered  od 
principle,"  thus  showing  that  the  sympathy 
of  that  learned  author  was  with  this  line  of 
decisions,  and  that  tbe  mle  he  announced 
was  based  upon  a  false  conception  of  the  au- 
thorities quoted.  In  conclusion,  this  much, 
at  least,  must  be  demanded:  That,  however 
diversified  tbe  answers  may  be,  they  must  all 
contain  the  essential  element  of  truth,  and  if 
the  admission  of  the  truth  of  one  answer 
necessarily  proves  tbe  falsity  of  another,  they 
cannot  be  allowed  to  stand,  and  the  plaintiff 
will  not  be  compelled  to  sustain  the  truth  of 
an  allegation  tbe  truthfulness  of  which  is  as- 
serted by  tbe  defendant.  Tbe  Judgment  will 
be  affirmed. 

HOYT,  C.  J.,  and  SCOTT.  ANDSB8.  and 
GORDON,  JJn  concur. 


LAMBBRTON  et  aL  t.  SHANNON  «t  aL 

(Supreme  Court  of  Washington.     Jan.    8, 
1896.) 

AOTIOK  OW  NOTB — OeKEKAL    DEiriilL  —  IirCONSISV- 
BNT  DEFBX8E8. 

An  answer,  In  an  action  against  defend- 
ants as  makers  of  a  note,  denying  that  ther  ex- 
ecuted the  note  as  principals,  and  denying  ''eadi 
and  every  part  *  •  •  of  the  complaint,  ex- 
cept as  herein  expressly  admitted,  explained,  or 
gnalified,"  foUowtid  by  an  affirmative  defense 
that  they  signed  as  sareties,  which  was  demar- 
rable,  and  Inconsistent  with  a  general  denial, 
did  not  disclose  an  independent  defense,  to  pre- 
vent plaintiff  from  taking  judgment  on  the 
pleadings. 

Appeal  from  superior  court,  Thurston  coun- 
ty;  T.  M.  Reed,  Jr.,  Judge. 

Action  by  Henry  W.  Lamberton  and  an- 
other against  George  D.  Shannon  and  others 
on  a  note.  Plaintiffs  had  Judgment,  and  de- 
fendants appeal.     Affirmed. 

John  P.  Judson  and  John  0.  Kleber,  for 
appellants.  R.  B.  Lehman,  B.  F.  Henston, 
and  T.  W.  Hammond,  for  respondenta 

DUNBARi  J.  The  complaint  alleges  that 
the  defendants,  for  valuable  conslderatlou, 
made,  executed,  and  delivered  to  tbe  plain- 
tiffs a  promissory  note  on  the  6th  day  of 
March,  189S,  whereby  they  Jointly  and  sev- 
erally promised  to  pay  to  the  order  of  plain- 
tiffs the  sum  of  $2,000;  and  that  said  note 
was  signed  on  its  face  by  the  Olympia  Light 
&  Power  Company,  and  at  tbe  same  time,  for 
the  purpose  of  giving  credit  to  said  note,  as 
part  of  the  original  transaction,  and  before 
the  delivery  thereof,  the  defendants  signed 
said  note  by  writing  their  respective  names 
upon  the  back  thereof,  waiving  demand,  pro- 
test, and  notice  of  nonpayment;  alleges  tbe 
maturity  of  the  note  and  failure  to  pay;  and 
demands,  for  Judgment,  tbe  amount  due,  vis. 
$1,600,  with  Interest  and  attorneys'  fees  pro- 
vided for  In  the  note.  The  answer  admits 
the  first  allegation  in  reference  to  tbe  cor- 
porate capacity  of  the  Olympia  Light  &  Pow^ 
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er  Company;  denies  that  on  Marcb  8,  1888, 
or  at  all,  either  Jointly  or  Beyerally,  with  one 
A.  Farqutaar  of  the  Olympia  Light  &  Power 
Company,  they  made  the  note  referred  to  in 
the  complaint;  denies  that  there  was  any 
consideration  from  the  plalntlflB  and  the 
payee  named  in  the  said  note  to  these  de- 
fendants, or  either  of  them;  denies  that  ever. 
Jointly  or  sereraUy,  or  otherwise,  as  princi- 
pals, they  promised  to  pay  to  the  plaintiffs 
the  snm  of  $2,000,  or  any  other  sum;  and 
the  paragraph  ends  with  these  words,  "that 
they  deny  each  and  every  part,  and  the 
whole,  of  {wragraph  2  of  the  complaint,  ex- 
cept as  herein  expressly  admitted,  explained, 
or  quaUfled,"  and  then  proceeds  to  affirma- 
tively set  out  that,  on  the  6th  day  of  March, 
1883,  the  Olympla  Light  &  Power  Company 
was  Indebted  to  plaintiffs  in  the  Biun  of  f2,- 
000,  and  that  It  was  mutually  agreed  be- 
tween plaintifls,  the  Olympla  Light  &  Power 
Company,  and  these  defendants  that  the 
Olympla  Light  &  Power  Company  should 
make,  execute,  and  ddlver  to  the  plaintiffs  its 
promissory  note  to  secure  the  payment  of 
said  sum,  and  that  these  defendants  should 
indorse  said  note  as  sureties  only,  and  that 
in  pursuance  of  said  agreement  the  note  was 
executed  and  indorsed,  and  that  the  defend- 
ants did  not  receive  any  part  of  the  money, 
but  that  the  Olympia  Light  &  Power  Com- 
pany received  it  all.  Wherefore  they  pray 
that  the  question  of  suretyship  of  them  to 
said  corporation  be  tried  and  determined  up- 
on these  issues,  and  that  they  have  all  prop- 
er relief  herein.  To  this  answer  the  plain- 
tiffs demur,  which  demurrer  was  overruled. 
Afterwards  plaintiffs  made  a  motion  for 
Judgment  on  the  pleadings,  which  Judgment 
was  sustained  by  the  court 

It  appears  that  the  Judge  who  overruled 
the  demurrer  was  not  the  same  Judge  who 
afterwards  snstalned  the  motion  for  Judg- 
ment on  the  pleadings;  and  while  this  may 
appear  to  be  an  Irregular  and  Inconslstoit 
practice,  we  think  that  no  substantial  harm 
was  done,  as  motion  for  Judgment  on  the 
pleadings  was  in  effect  setting  aside  the  or- 
der overruling  the  demurrers.  It  is  contend- 
ed by  the  appellants  that  the  affirmative  de- 
fense should  not  be  considered  with  refer- 
ence to  that  portion  of  the  general  denial 
which  provides  that  the  defendants  deny,  ex- 
cept as  herein  "expressly  admitted,  explain- 
ed, or  qualified";  that  that  exception  applied 
only  to  the  matters  and  things  set  out  in  the 
first  answer  or  the  general  denial;  that  it 
had  no  reference  to  the  subsequent  answer 
or  the  affirmative  allegations  pleaded  In  the 
second  answer;  and  that,  consequently,  a 
good  Independent  defense  bad  been  pleaded, 
which  should  prevent  the  plaintiffs  from  tak- 
ing Judgment  upon  the  pleadings.  We  do 
not  think  there  is  the  least  merit  in  this  con- 
tention. The  expression,  "except  as  herein 
expressly  admitted,  explained,  or  qualified," 
evidently  was  intended  to  refer  to  both  the 
flnit  and  second  defenses.  This  Is  the  only 
T.43P.no.3— 22 


construction  which  renders  the  pleading  In- 
telligible, and,  after  using  the  expression 
above  quoted,  the  answer  proceeds  in  the  sec- 
ond answer  to  set  out  the  qualifications  and 
admissions,  which  we  must  hold,  under  the 
law  announced  in  Bank  v.  Carter,  43  Pac.  331; 
Allen  V.  Power  Co.,  43  Pac.  55,  and  Allen  v. 
Chambers,  43  Pac.  57,  lately  decided  by  this 
conrt,  are  Inconsistent  with  the  general  de- 
nial, and  therefore  that  the  answer  does  not 
plead  a  defense  which  will  place  the  plain- 
tiffs upon  proof  of  their  allegations.  The 
other  contention  in  this  case,  viz.  that  the 
defendants  had  a  right  to  show  by  narol  tes- 
timony that  they  were  sureties,  falls  square- 
ly under  the  rule  announced  by  this  court  in 
the  case  of  Allen  v.  Chambers,  supra,  so  that 
it  would  be  useless  to  discuss  the  proposition 
here.     Tbe  Judgment  will  be  affirmed.    . 

HOTT,  C.  J.,  and  ANDBBS,  SCOTT,  and 
OOBDON,  JJ.,  concur. 


ANDBBSON  t.  BISDON-OAHN  OO.  et  aL 

(Supreme  Court  of  Washington.     Jan.  14, 
1886.) 

AsSIQimENT  TOR  BeNSPIT  OF  CbEDITORS — RlOHTt 

or  Creditors— WiivBR — Appbalablb 

JUDOMBNT. 

1.  That  a  creditor  of  an  insolvent  debtor, 
who  had  made  an  aBBiguineDt  for  the  benefit  of 
creditors,  under  the  belief  that  certain  of  the 
property  assigned  belonged  to  a  partnership 
comprised  of  the  assignor  and  his  wife,  and 
therefore  did  not  pass  under  the  assignment, 
sells  the  same  under  a  judgment  recovered 
against  the  husband  and  wife  as  partners,  does 
not  prevent  the  creditor,  on  his  judgment  being 
set  aside  as  to  the  wife,  and  recovery  of  judg^ 
ment  against  him  by  the  assignee  for  the  value 
of  the  property  sold,  from  snaring  in  the  as- 
signed estate. 

2.  An  assignee  for  benefit  of  creditors,  who 
has  recovered  judgment  against  a  creditor  for 
the  sale  of  assigned  property  on  judgment 
against  the  assignor,  will  not  be  enjoined  from 
collecting  such  judgment,  on  bond  being  given 
to  pay  the  excess  thereof  over  the  creditor's 
share  in  the  estate  assigned.  Gordon  and  Scott, 
JJ.,  dissenting. 

3.  On  recovery  of  a  judgment  by  an  as- 
signee for  the  benefit  of  creditors  against  one  of 
the  creditors,  an  order  restraining  him  from  col- 
lecting such  judgment  on  the  giving  of  a  bond 
by  the  creditor  to  pay  the  excess  of  such  judg- 
ment over  the  share  of  the  creditor  in  the  as- 
signed estate,  is  appealable  as  a  final  order  af- 
fecting a  substantial  right  of  the  assignee. 

Appeal  from  superior  court,  Whatcom  conn* 
ty;  John  B.  Winn,  Judge. 

Proceeding  by  the  Rlsdon-Cahn  Company 
and  another  against  Fred  H.  Anderson,  aa 
assignee  of  the  estate  of  J.  P.  Hayden. 
There  was  a  Judgment  for  the  former,  and 
the  latter  appeals.    Beversed. 

Bruce,  Brown  &  Cleveland,  for  appellant 
FalrChild  &  Bawson,  for  respondents. 

HOTT,  0.  J.  In  the  fall  of  1890,  J.  P. 
Hayden  made  a  voluntary  assignment  for 
the  benefit  of  his  creditors.    Among  them 
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was  tbe  resi>ondent  Rladon-Cabn  ComiMUijr, 
which  at  the  time  had  an  action  i)endUig  In 
the  superior  court  against  said  Ha^^den  and 
wife,  who  had  been  sued  as  copartners.  Ap- 
pellant duly  qualified  as  assignee  of  the  es- 
tate of  said  J.  P.  Hayden,  and  thereafter 
the  said  respondent  filed  with  him  a  claim 
for  the  same  debt  sought  to  be  recovered  In 
the  suit  against  the  partnership.  Thereafter 
the  suit  against  said  Hayden  and  wife  was 
tried,  and  Judgment  had  for  the  plaintiff. 
The  wife  appealed  from  the  Judgment,  and 
It  was  reversed,  and  the  action  dismissed  as 
to  her.  After  such  Judgment  was  rendered, 
and  before  the  appeal  of  the  wife  had  been 
perfected,  a  writ  of  attachment  was  Issued, 
and  property  In  the  bands  of  the  assignee 
seized  as  the  property  of  the  copartnership. 
The  assignee  then  Informed  the  court  of  the 
action  taken,  and  asked  an  order  directed  to 
said  respondent  and  the  sheriff,  commanding 
them  to  return  the  property.  An  order  was 
made  vacating  the  attachment,  and  directing 
the  property  to  be  turned  over  to  the  appel- 
lant. Tbe  respondent  took  an  appeal,  pend- 
ing which  It  caused  an  execution  to  be  is- 
sued upon  the  judgment  against  the  partner- 
ship, and  thereunder  the  attached  property 
was  sold,  and  the  proceeds  paid  to  the  re- 
spondent Thereafter  the  appellant  brought 
suit  against  said  respondent,  and  obtained 
Judgment  for  $2,000,  which  is  In  full  force 
and  unpaid.  Webb  &  Co.,  the  other  respond- 
ent, succeeded  to  tbe  assets  of  Risdon-Cahn 
Company,  and  thus  became  the  real  party  In 
Interest  Without  paying  the  Judgment  for 
f2,000,  the  respondents  filed  an  affidavit  set- 
ting out  the  facts  above  stated,  and  asked 
that  the  appellant  be  required  to  make  a  re- 
port as  to  the  condition  of  the  insolvent  es- 
tate, and  to  distribute  its  assets,  for  the  pur- 
poses of  which  he  was  to  treat  such  Judg- 
ment as  a  cash  asset  In  his  hands,  and  al- 
low respondents'  share  of  the  estate  as  a 
payment  thereon.  In  such  afiidavlt  it  was 
stated  that  upon  this  being  done,  they  were 
ready  and  willing  to  pay  to  the  assignee  the 
balance  remaining  unpaid  upon  said  judg- 
ment The  court  made  an  order  substantial- 
ly as  prayed  for,  and  restrained  the  appel- 
lant from  proceeding  In  the  collection  of  the 
Judgment  until  it  had  been  complied  with. 
It  Is  contended  by  the  resjiondentB  that  from 
such  order  an  appeal  will  not  lie,  but.  In  our 
opinion,  it  so  determined  the  rights  of  the 
parties  that  it  was  a  flnal  order,  affecting  a 
substantial  right  wltbln  the  meaning  of  our 
statute  as  to  appeals.  It  purported  to  abso- 
lutely determine  the  right  of  tbe  respondents 
to  sliare  In  the  proceeds  of  the  insolvent  es- 
tate, and  prevented  the  appellant  from  col- 
lecting the  Judgment  against  tbe  respondents. 
It  Is  urged  by  the  appellant  that  the  court 
committed  error  In  making  tbe  order,  tac  two 
reasons:  (1)  That  under  the  facts  disclosed 
by  tbe  record  tbe  respondents  were  not  en- 
titled to  share  in  the  proceeds  of  tbe  estate; 
and  (2)  that,  if  they  were,  the  app^Uant  could 


only  have  been  risfatCully  leqntnd  to  appor- 
tion such  proceeds  among  the  creditors  after 
they  had  been  reduced  to  possession;  that  it 
was  not  proper  for  the  court  to  direct  him  to 
consider  the  Judgment  against  the  respond- 
ents as  an  asset  of  the  Insolvent  estate  for 
the  purposes  of  distribution,  until  tbe  money 
due  thereon  had  been  collected.  Tbe  ground 
of  tbe  first  contention  is  that  the  respondents 
had  claimed  and  attempted  to  assert  rights 
so  adverse  to  those  of  the  appellant  that  they 
must  be  presumed  to  have  elected  to  waive 
any  claim  against  the  insolvent  estate.  If  a 
creditor  attempts  to  assert  rlghls  deariy  ad- 
verse to  those  of  the  assignee  of  an  insolvent 
estate,  he  vrill  be  held  to  baye  waived  any 
right  to  a  distributive  share  thereof.  Sndi 
has  been  the  uniform  holding  of  the  courts, 
and  It  is  not  ccmtended  by  the  respondents 
but  that  such  would  be  ihe  effect  of  such  ac- 
tion. But  it  is  dalmed  by  them  that  during 
tbe  entire  lltlsatian  the  rights  which  the  re- 
spondent Blsdon-Oahn  Company  were  assert- 
ing were  not  supposed  to  be  adverse  to  those 
of  the  assignee.  Such  litigation  proceeded 
upon  the  theory  that  the  claim  was  against 
a  cc^Mirtnersblp  composed  of  J.  P.  Hayden 
and  wife,  and  that  the  property  belonged  to 
such  w^tartnership,  and  (|id  not  pass  to  the 
assignee  of  J.  P.  Hayden.  By  adJudicaOona 
subsequent  to  tbe  time  of  the  assertion  of 
such  rights  against  the  property  It  was  de- 
termined that  it  was  not  that  of  a  copart- 
nership, but  was  that  of  the  individual  part- 
ner who  had  made  the  assignment.  But  it 
nowhere  appears  from  the  record  that  after 
this  fact  bad  been  finally  adjudicated  any 
rights  adverse  to  the  assignee  had  been  as- 
serted by  the  resi>ondents.  Nor  was  It  made 
to  appear  that  their  attempt  to  assert  a  claim 
against  the  property  as  that  of  the  copart- 
nership had  been  in  bad  faith.  On  the  con- 
trary, it  appeared  that  there  was  sufficient 
foundation  for  such  claim  to  Induce  the  su- 
perior court  to  decide  in  accordance  there- 
with, and  it  was  only  upon  an  appeal  to  this 
court  that  the  contrary  was  determined.  For 
these  reasons  it  must  be  assumed  that  at  the 
time  the  attempt  was  made  by  the  respond- 
ent Risdon-Cahn  Company  to  assert  rights 
under  Its  Judgment  it  t>eUeTed  that  they  were 
not  adverse  to  those  of  the  appellant.  Tliis 
being  so,  the  rule  as  to  election  does  not  ap- 
ply. The  general  rule  is  that  an  election,  to 
be  binding,  must  be  made  with  a  full  knowl- 
edge of  the  facts;  and  there  Is  no  good  rea- 
son why  soch  general  rule  should  not  apply 
In  the  case  at  bar.  On  the  contrary,  there 
seems  to  be  special  reason  why  it  should.  A 
mistake  of  law  will  not  usually  relieve  a  par- 
ty from  the  results  of  an  Section.  But  even 
such  a  mistake  has  been  held  sufficient  to 
relieve  from  the  effect  of  the  assertion  of 
rights  adverse  to  an  assignee  of  an  Insolvent 
estate.  In  the  case  of  Epprlght  T.  Kauffman 
(Mo.  Sup.)  1  8.  W.  736,  a  creditor  attempted 
to  enforce  bis  claim  against  property  which 
belonged  to  the  assignee  of  an  insolvent  es- 
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tate,  and  It  was  claimed  that  by  snch  action 
be  had  forfeited  hlB  rlgbt  to  a  share  of  said 
estate.  Bnt,  It  having  been  made  to  ai>- 
pear  that  by  reaaou  of  a  mistake  of  law  he 
believed  that  the  property  would  not  pass  to 
the  assignee.  It  was  held  that  he  had  not 
forfeited  his  right  to  share  In  the  estate, 
If  a  mistake  of  law  would  relieve  from  the 
consequencea  of  acts,  much  more  would  a 
mistake  of  fact  Under  the  clrcnmstances 
the  respondenta  did  not  act  so  adversely  to 
the  rights  of  the  appellant  that  they  were  de- 
barred from  sharing  in  the  proceeds  of  the 
losolvoit  estate. 

The  other  gnestlon  presented  must  be  de- 
cided in  favor  of  the  appellant.  An  assignee 
of  an  Insolvent  estate  could  not  be  required 
to  treat  as  cash  assets  for  the  purposes  of 
distribution  an  uncollected  claim  against  one 
of  the  creditors,  or  any  other  person.  That 
the  judgment  In  the  ease  at  bar  was  not  in 
itself  equivalent  to  cash  was  admitted  by 
the  action  of  the  resirandents  In  tendering  a 
bond  to  the  ^ect  that  they  would  pay  any 
balance  after  their  share  of  the  Insolvent 
estate  had  been  deducted  from  the  Judg- 
ment. Bat  the  bond  was  no  more  equivalent 
to  the  cash  than  was  the  judgment  In  fact, 
10  far  as  the  actual  reduction  to  possession 
was  concerned,  it  was  one  step  further  re- 
moved. No  money  could  be  realized  thereon 
without  an  Independent  action  commenced 
and  prosecuted  to  Judgment  The  prosecu- 
tion of  such  an  action  would  require  the  ex- 
penditure of  time  and  money  by  the  assignee, 
and.  If  distribution  bad  been  made  upon 
the  assumption  that  the  judgment  was  cash, 
the  assignee,  or  some  one  of  the  other  cred- 
itors, would  have  to  stand  this  expense.  The 
assignee  was  entitled  to  enforce  the  judg- 
ment against  the  respondents  without  re- 
gard to  any  claim  which  they  might  have  as 
creditors  of  the  estate.  The  order  will  be 
reversed,  and  the  cause  remanded,  with  in- 
8tractl<His  to  deny  the  application. 

DUNBAR   and   ANDERS,   J3.,   c(«car. 

GORDON,  J.  I  fully  concur  with  what  Is 
said  in  the  foregoing  opinion  upon  the  first 
proposition  therein  discussed,  but  I  respect- 
fully dissent  from  the  views  expressed  con- 
cerning the  remaining  proposition,  and  from 
tbe  conclusion  reached.  The  record  discloses 
that  the  case  was  heard  in  the  court  below 
upon  a  stipulation  of  the  parties  as  to  the 
facts.  It  further  appears  that  the  claim  of 
the  respandeats  against  the  Insolvent  estate 
amounted  to  92,400,  or  $400  in  excess  of  the 
jndgm^it  recovered  by  tbe  assignee  against 
reqxmdent  corporation.  It  further  appears 
that  the  only  claim  due  to  the  estate  remain- 
ing nncollected  at  the  time  of  respondents' 
amMcatlon  to  the  lower  court  was  the  judg- 
ment for  $2,000  in  favor  of  the  assignee  and 
against  respondents,  hence  there  will  be  no 
difficulty  In  determining  the  distributive 
share  dne  the  req^nd^its  after  the  appel- 


lant shall  have  filed  his  report  ss  assignee. 
The  relief  sought  by  the  respondents  was 
"an  order  of  court  direct  to  Fred  H.  Ander- 
son [assignee]  directing  and  commanding 
him  forthwith  to  file  with  the  clerk  of  this 
court  an  accounting,  and,  after  such  account- 
ing be  bad,  showing  the  moneys  collected  and 
expended  by  the  said  Fred  H.  Anderson,  an 
order  of  apportionment  be  made  to  the  cred- 
itors of  said  insolvent  estate,  and  that  upon 
paying  the  balance  found  due  to  said  as- 
signee after  crediting  the  amount  due  from 
said  insolvent  estate  to  Risdon  &  Cahn  Com- 
pany the  said  action  of  said  Fred  H.  Ander- 
son as  assignee  against  Risdon  &  Cahn  Com- 
pany be  abated  and  dismissed."  The  judg- 
ment of  the  court  was:  "That  Webb  &  Co., 
a  corporation,  is  successor  to  Risdon  &  Cahn 
Company;  •  •  •  that  the  said  Webb  & 
Co.,  as  successors,  •  ♦  ♦  have  filed  with 
the  said  Anderson,  as  assignee  of  the  Said 
J.  P.  Hayden,  a  claim  exceeding  $2,400,  up- 
on which  claim  they  are  entitled  to  their 
distributive  share  from  the  Insolvent  estate 
of  J.  P.  Hayden  &  Co.;  and,  It  further  ap- 
pearing that  the  said  Webb  &  Co.  is  ready 
and  willing  to  pay  any  balance  that  may  be 
due  from  It  to  the  said  Fred  H.  Anderson, 
as  assignee  of  the  said  Insolvent  estate,  aft- 
er the  said  distributive  share  is  deducted 
from  the  judgment  heretofore  rendered  In 
favor  of  the  said  Fred  U.  Anderson,  as  as- 
signee of  such  insolvent  estate,  and  against 
the  said  Rlsdon-Cahn  Company;  and  that 
the  said  Webb  &  Co.  has  brought  into  court 
a  bond  in  the  sum  of  three  thousand  dollars 
($3,000),  conditioned  to  pay  the  said  Judg- 
ment so  obtained  against  the  said  RisUon- 
Cabsa  Company,  or  such  sum,  if  any,  as  the 
court  may  find  to  be  due  from  It  after  allow- 
ing the  amount  due  to  the  said  Webb  &  Co. 
from  the  said  Insolvent  estate,  and  further 
conditioned  to  obey  all  orders  of  the  court 
made  In  the  premises:  It  Is  now  by  the 
court  ordered  and  adjudged  that  upon  the 
filing  of  said  bond,  and  the  approval  thereof 
by  the  clerk  of  the  comt,  the  said  Judgment 
of  Fred  H.  Anderson,  assignee,  against  the 
said  Risdon-Cahn  Company  be  stayed  until 
the  said  Fred  H.  Anderson,  assignee,  shall 
have  filed  Ms  report,  and  an  order  of  distri- 
bution is  made,  at  which  time  any  sum  that 
may  be  due  from  the  said  Insolvent  estate 
shall  be  credited  upon  said  judgment"  So 
much  of  tbe  order  as  pertained  to  the  bond 
was  In  the  interest  and  to  the  advantage  of 
the  appellant,  and,  in  my  view  of  the  law  and 
of  the  record,  it  might  properly  have  been 
dispensed  with,  as  I  conceive  that  the  re- 
spondent was  entitled  to  have  the  Judgment 
against  it  canceled  upon  payment  of  the 
amount  remaining  due  upon  said  judgment 
after  It  received  credit  for  its  distributive 
share  In  the  estate  of  said  Hayden  &  Co. 
The  vital  part  of  the  order  or  Judgment  ap- 
pealed from  is  contained  In  the  words  follow- 
ing, viz.:  "That  the  said  Judgment  •  •  • 
against  the  said  Risdon-Cahn  Company  be 
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Btayed  until  the  said  Fred  H.  Anderson,  as- 
signee, shall  have  filed  his  report,  and  an  or- 
4er  of  distribution  Is  made,  at  which  time 
any  sum  that  may  be  due  from  the  said  Insol- 
-vent  estate  shall  be  credited  upon  said  judg- 
ment" It  seems  to  me  that  this  was  no 
more  than  the  respondent  was  entitled  to.  It 
was  seeking  only  to  be  credited  upon  the 
judgment  held  by  the  assignee  against  it 
with  the  amount  which  it  was  entitled  to  re- 
ceive as  its  share  In  the  estate,  and,  as  al- 
ready suggested,  the  condition  of  the  estate 
was  such  as  to  render  it  neither  difficult  nor 
impossible  to  determine  what  that  distribu- 
tive share  should  be.  No  substantial  right 
of  the  appellant  or  of  any  creditor  was  aifect- 
ed  injuriously  by  the  order  appealed  from, 
4Uid,  in  my  opinion.  It  should  be  affirmed. 

fiCOTT,  J.,  concurs. 


BUSSELL  T.  GUPTILL. 

(Supreme  Court  of   Washington.    Jan.  8, 
1896.) 

8oaooi.a — Offiosrs— QnAUFioATiong — Woken. 
Laws  1889-90,  p.  348  (1  Hill's  Code,  S 
775),  providing  for  the  election  of  county,  super- 
intendent of  schools,  provides  that  "he"  snail 
give  bond,  etc.,  and  fixes  "his"  term  of  office. 
Section  78  of  the  same  act  (1  Hill's  Code,  |  856) 
provides  that  whenever  the  word  "he"  or  "his" 
occurs  in  the  act  referring  to  county  superin- 
tendent, etc.,  or  other  school  officer,  it  shall  be 
understood  to  mean  also  "she"  or  "her."  Hdd, 
that  a  woman  was  capable  of  holding  the  office 
of  county  superintendent  of  schools. 

Appeal  from  superior  court,  Clallam  coun- 
ty;  James  O.  McCllnton,  Judge. 

Action  by  Charles  E.  Russell  against  Ella 
Ii.  Guptill.  From  a  Judgment  annulling  de- 
fendant's election  as  superintendent  of 
schools,  she  appeals.     Reversed. 

Trumbull  &  Trumbull  and  Louis  Williams, 
for  appellant.    Geo.  C.  Hatch,  for  respondent. 

ANDERS,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  superior  court  of  Clallam 
county  annulling  and  setting  aside  the  elec- 
tion of  the  appellant  to  the  office  of  superin- 
tendent of  common  schools  for  said  county. 
There  is  no  dispute  as  to  the  facts,  and  the 
sole  question  to  be  determined  Is  whether 
the  appellant,  being  a  woman,  is  eligible  to 
the  office  to  which,  it  is  admitted,  she  was 
duly  and  regularly  elected.  It  is  concede 
by  respondent  that  the  state  constitution 
does  not  prohibit  females  from  holding  the 
•ffice  of  county  superintendent  of  schools, 
and  that  the  legislature  possesses  the  power 
to  confer  the  right  to  hold  such  office  upon  a 
woman.  His  contention  is  that,  prior  to  the 
election  of  appellant,  there  was  no  law  in 
this  state  conferring  this  right  upon  her,  and 
that  the  Judgment  of  the  court  below  should 
therefore  be  affirmed.  The  legislature  has 
not  prescribed  the  qualifications  of  county 
superintendents,   but  It  is  claimed  by   re- 


spondent that  section  3050  of  the  Code  of 
1881,  which  he  insists  is  still  in  force,  ex- 
pressly precludes  women  from  holding  any 
office  whatever.  That  section  provides  that 
"all  American  males  above  the  age  of  twen- 
ty-one years,  •  •  ♦  and  none  other,  shall 
be  entitled  to  hold  office  or  vote  at  any  elec- 
tion In  this  territory."  The  fact  is,  however, 
that  this  section  is  for  the  most  part,  if  not 
altogether,  superseded  by  the  provisions  of 
the  constitution,  except,  possibly,  the  provi- 
sion concerning  the  election  to  office  of  per- 
sons belonging  to  the  army  or  navy.  See 
Const  art  6,  {}  1-4,  inclusive,  and  article  27, 
§  2.  But,  if  that  were  not  so,  the  provisions 
therein  contained  would  not  in  any  way  af- 
fect any  other  provisions  the  legislature  may 
have  made  as  to  what  p«:«ons  may  or  may 
not  be  eligible  to  the  partlcnlar  office  in 
question. 

It  being  confessedly  within  the  province  of 
the  legislature  to  provide  that  a  person  of 
either  sex  may  holA  the  office  of  county  su- 
perintendent let  us  see  what  they  have  said 
upon  the  subject  The  first  legislature  pass- 
ed a  comprehensive  act  establishing  a  gen- 
eral, nniform  system  of  common  schools, 
which,  among  other  things,  provides  for  the 
election,  in  each  county  of  the  state,  of  a  sn.* 
perlntendent  of  schocds,  and  prescribes  his 
duties.  Laws  1889-90,  p.  348.  Section  10  of 
that  act,  being  section  775,  1  Hill's  Code, 
reads  as  follows:  "A  county  superintendent 
of  common  schools  shall  be  elected  in  each 
county  of  the  state  at  each  general  Section, 
whose  term  of  office  shall  begin  on  the  sec- 
ond Monday  In  January  next  succeeding  his 
election,  and  continue  for  two  years,  and  un- 
til his  successor  is  elected  and  qualified. 
He  shall  take  the  oath  or  afflrmati(»i  of  of- 
fice, and  shall  give  an  official  bond  in  a  sum 
to  be  fixed  by  the  board  of  county  commis- 
sioners. He  may,  at  his  own  cost  appoint 
a  deputy,  who  shall  qualify  in  the  same  man- 
ner as  the  county  superintendent  and  per- 
form all  the  duties  of  the  office,  subject  how- 
ever, to  revision  by  the  county  superintend- 
ent The  county  commissioners  ot  each 
county  shall  fill  any  vacancy  that  may  occur 
In  the  office  of  county  superintendent  until 
the  next  general  elecU<Hi."  It  will  be  ob- 
served that  the  legislature  in  this  sectimi 
used  the  pronouns  "he"  and  "his"  in  speaking 
of  the  term  of  office  and  of  the  official  oath 
and  bond  of  the  county  superintendent 
These  words  imply  the  masculine  gender, 
and  it  is  nowhere  in  the  act  of  elsewhere, 
provided  expressly  that  females  may  hold 
this  office;  but  that  they  may,  we  think, 
must  necessarily  be  implied  from  the  language 
used  in  section  78  of  the  same  act  (1  Hill's 
Code,  (  856),  which  is:  "Whenever  the  word 
'he'  or  'his'  occurs  in  this  act  referring  to 
either  the  members  of  the  board  of  edncation, 
county  superintendents,  city  8ui>erintendents, 
teachers,  or  other  school  officers.  It  shall  be 
understood  to  mean  also  'she'  ot  'her.' "  It  is 
often  necessary  for  the  courts  to  resort  to 


Digitized  by 


Google 


VTash.) 


SCHOOL  DIST.  NO.  8  U  SAGE. 


341 


artUclal  roles  of  conatructlon  in  order  to  or- 
riTe  at  tbe  meaning  of  the  legislature;  but 
where  the  legislature  itself  puts  a  construc- 
tion upon  an  act,  by  a  provision  embodied 
therein,  such  construction  is  binding  upon 
the  courts,  although  the  latter,  without  such 
a  direction,  would  have  understood  the  lan- 
guage to  mean  something  different  End. 
Interp.  St.  S  365;  Suth.  St.  Const  S§  229,  231; 
Byrd  y.  State,  57  Miss.  243;  Herold  v.  State, 
21  Neb.  50,  31  N.  W.  258.  Now,  if  the  leg- 
islature, when  they  enacted  section  78,  did 
not  contemplate  that  women  might  be  elect- 
ed to  the  office  of  county  superintendent,  it 
seems  clear  that  the  language  used  Is  entire- 
•  ly  without  force  or  meaning.  It  was  idle  and 
senseless  for  them  to  say,  "She  sliaU  take  an 
oath  of  office,  and  give  an  official  bond,"  If 
they  did  not  understand,  and  mean  to  be 
understood,  that  female  citizens  might  bold 
the  office  of  which  they  were  speaking.  It 
is  the  duty  of  the  courts  ordinarily  to  give 
full  force  and  effect  to  every  word  of  a  stat- 
ute, rather  than  to  attribute  to  tbe  legisla- 
ture either  folly  or  ignorance  of  the  words 
they  employ.  There  I>eing  in  this  state, 
therefore,  no  constitutional  or  statutory  di»- 
qualification  of  females  to  hold  the  office  of 
county  superintendent  of  schools,  and '  tbe 
legislature  having,  by  clear  implication,  rec- 
ognized the  right,  our  conclusion  is  that  the 
office  may  legally  be  held  by  a  woman  who 
is  competent  to  discbarge  the  duties  pertain- 
ing thereto.  For  a  more  full  and  complete 
discussion  of  this  question,  see  Wright  v. 
Noell,  16  Kan.  601;  Opinion  of  the  Justices, 
115  Mass.  602;  Huff  v.  Cook,  44  Iowa,  639. 
The  judgment  Is  reversed,  and  the  cause  re- 
manded to  the  superior  court,  with  dlrec- 
tioon  to  dismiss  the  proceeding. 

HOYT,  O.  X,  and  DUNBAR,  J.,  concur. 


SCHOOL  DIST.  NO.  6  OP  SNOHOMISH 
COUNTY  V.  SAGE  et  aL 

(Supreme   Court  of  Washington.     Jan.   8, 
1896.) 

Abbitratiox— Review  of  Evidehob — Erxob  ih 
Law. 

1.  Under  Code  Proc.  i  429,  providing  that, 
if  it  shall  appear  that  the  arbitrotoni  have  com- 
mitted error  in  fact  or  law,  the  cause  may  be 
referred  back  to  the  arbitrators,  the  errors  maat 
be  apparent  npon  the  face  of  the  award  alone, 
or  in  some  paper  delivered  with  it,  and  the  evi- 
dence submitted  to  the  arbitrators  cannot  be  ex- 
amined. 

2.  Where  arbitrators  are  required  to  decide 
according  to  the  strict  rules  of  law,  if  the  error 
eomplained  of  is  not  plain  or  if  the  point  of 
law  is  donbtfni,  their  oeciBion  will  not  be  inter- 
fered with  on  account  of  error  in  law. 

3.  Though  arbitrators  found  that  a  bnild- 
ing,  as  completed  by  plaintiff,  varied  in  some 
paiticnlars  from  the  original  plan,  bnt  made 
their  award  in  plaintiff's  favor,  after  having 
credited  defendant  with  a  certain  amount  for 
snch  variation,  their  award  will  not  be  disturbed 
by  the  court 


Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

In  the.  matter  of  Frank  Sage  and  others 
against  school  district  No.  5  of  Snohomish 
county.  Exceptions  to  the  arbitrator's  award 
were  overruled,  and  the  school  district  ap- 
peals.   Affirmed. 

Geo.  J.  Sherry  and  A.  D.  Austin,  for  ap^ 
pellant.    A.  K.  Delaney,  for  respondents. 

ANDERS,  J.  The  respondents  entered  Into 
a  written  contract  with  appellant  to  erect  for 
it  a  schooihouse  for  the  sum  of  $18,179,  ac- 
cording to  plans  and  specifications  prepared 
by  its  architect,  F.  A.  Sexton,  and  signed  by 
the  parties,  and  according  to  the  terms  of 
said  contract.  Prior  to  the  making  of  this 
contract,  appellant  had  purchased  the  Smead 
heating  and  ventilating  apparatus,  for  $3,000, 
to  \)e  used  In  the  schooihouse  proposed  to  lie 
erected,  under  a  written  agreement  by  which 
the  Smead  Company  were  to  furnish  plans 
and  specifications,  and  to  superintend  the- 
putting  of  the  apparatus  into  the  building. 
Soon  after  the  signing  of  the  contract,  the 
respondents  commenced  the  construction  of 
the  schooihouse,  which  they  completed  on  or 
about  October  23,  1893,  to  the  satisfaction  of 
appellant's  said  architect,  who  delivered  ta 
them  a  certificate  of  completion,  and  also  a 
certificate  showing  the  balance  due  respond- 
ents, including  tbe  value  of  extra  labor  per- 
formed and  materials  furnished  by  them. 
Payments  were  made  by  appellant  to  re- 
spondents, from  time  to  time,  as  the  work 
progressed,  the  last  one  having  been  made  on 
Octoi)er  15,  1893.  Further  payment  was  re- 
fused, for  the  alleged  reason,  among  others, 
that  re&pondents  had  not  complied  with  tbe 
terms  of  their  contract.  Appellant  also 
claimed  that,  under  the  contract,  respondents 
were  obliged  to  furnish  everything  requisite 
for  tbe  building,  Including  the  Smead  sys- 
tem of  beating,  and  that  its  cost  should  be 
deducted  from  the  contract  price  of  the  build- 
ing. On  the  contrary,  the  respondents  claim- 
ed tliat  they  bad  complied  with  their  con- 
tract, and  that  their  agreement  did  not  re- 
quire them  to  furnish  or  pay  for  the  heating 
and  ventilaUug  apparatus  purchased  by  ap- 
pellant On  its  completion,  appellant  took 
possession  of  tbe  building,  and  occupied  it  as 
a  schooihouse.  Appellant  insisted  on  de- 
ducting the  cost  of  the  Smead  system  from 
the  contract  price,  and  that  tbe  final  certifi- 
cates of  tbe  architect  were  not  binding  upon 
It,  on  account  of  his  bad  faith  with  the  ap- 
pellant and  collusion  with  respondents,  and 
of  his  unfaithfulness  to  his  trust  in  the  pr^>- 
araUon  of  details,  and  in  accepting  Inferior 
work  and  materials,  and  deviating  from 
plans  and  specifications,  and  assuming  ai»- 
thorlty  not  given  by  the  contract,  and  that 
respondents  were  entitled  to  no  further  pay- 
ment until  they  liad  fully  and  completely  per- 
formed their  contract.  In  ordw  to  settie 
their  differences  and  dlspntes,  the  resitond/-. 
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cots  and  i^peiiant,  by  its  board  of  directors, 
entered  Into  a  written  agreement,  submit- 
ting to  arbitration  the  following  questions: 
it)  Aa  to  the  mutual  differences  between  said 
parties,  and  to  determine  the  amount,  if  any, 
due  the  parties  of  the  first  part  (resimndents) 
under  and  by  virtue  of  the  aforementioned 
contract,  without  any  consideration  of  the 
beating  and  Tmtllating  apparatus  known  as 
the  "Smead  System";  (2)  as  to  whether  or  not 
the  expense  of  putting  said  system  into  the 
building  should  be  borne  by  the  parties  of 
the  first  part,  and  thereupon  determine  the 
gross  amount,  if  any,  due  the  parties  of  the 
first  part  under  said  contract,  and  to  make 
the  proper  award  under  this  agreement,  as 
piEOTided  by  the  laws  of  this  state.  Under 
this  agreement,  the  respondents  chose  L.  K. 
Church,  and  the  appellant  chose  J.  S.  White, 
as  their  respective  arbitrators,  and  the  two 
chose  B.  McFarland  as  the  third.  After  be- 
ing duly  sworn,  said  arbitrators  proceeded 
to  hear,  try,  and  determine  the  differences 
submitted  to  them  by  said  agreement;  and, 
after  hearing  and  considering  the  evidence 
produced  by  the  respective  parties,  a  major- 
ity of  them,  on  May  10,  1894,  made  their 
award,  finding  that  the  furnishing  of  said 
heating  and  ventilating  system  and  appara- 
tus was  not  within  the  terms  of  respondents' 
contract  with  the  school  district,  and  that 
there  was  due  from  said  school  district  to  re- 
spondents Chapman  and  Sage  the  sum  of 
$5,582.89,  together  with  the  coats  of  arbitra- 
tion, Including  the  fees  of  respondents'  wit- 
nesses. This  award,  together  with  the  writ- 
ten agreement  of  submission,  was  filed  with 
the  clerk  of  the  superior  court  of  Snohomish 
county,  and  a  copy  thereof  served  on  the 
school  district,  as  provided  by  law.  Excep- 
tions to  the  award  were  served  and  filed  by 
the  appellant,  all  of  which  were  overruled 
by  the  court,  and  Judgment  was  rendered  in 
favor  of  the  respondents  for  the  amount  stat- 
ed In  the  award  The  school  district  brings 
the  cause  here  for  review. 

The  argument  at  the  learned  counsel  for 
appellant,  as  indicated  by  their  brief,  seems 
to  proceed  upon  the  theory  that  this  coiurt 
will  try  and  determine  the  matters  in  contro- 
versy between  these  parties  upon  the  evi- 
dence which  was  submitted  to  the  arbitra- 
tors, and  which  has  been  transmitted  to  this 
court  as  part  of  the  record  herein.  But  such 
is  not  the  theory  of  the  law.  The  only  power 
conferred  by  law  upon  the  court  below  re- 
specting the  questions  presented  by  the  ez- 
ceptions  was  that  which  authorized  It  to 
refer  the  cause  back  to  the  arbitrators  for 
amendment  of  their  award,  in  case  It  ap- 
peared that  they  bad  committed  error  in 
fact  or  in  law,  or,  if  no  such  error  appeared, 
to  confirm  the  award  as  made.  With  the 
merits  of  the  controversy  the  court  had  noth- 
ing whatever  to  do.  It  was  not  possessed  of 
the  case  (or  the  purpose  of  proceeding  to  its 
determination.  Code  Froc.  t  429.  Neither  is 
tills  court  M  possessed  of  it    The  sole  ques- 


tion for  our  determination  is  whether  the 
superior  court  erred  in  sustaining  the  award. 
The  court  filed  no  findings  of  fact  or  conclu- 
sions of  law,  but  simply  overruled  the  ob- 
jections to  the  award,  the  ground  of  which 
objections  was  the  statutory  one  that  the 
arbitrators  committed  eacrot  In  fact  and  In 
Uw.    Id.  {  428. 

Having  shown  the  extent  and  limit  of  the 
power  of  the  court  in  the  premises  under  the 
statute,  the  question  arises  as  to  how  it  was 
to  determine  whether  the  errors  complained 
of  had  t>een  committed.  Was  It  by  an  ex- 
amination of  all  the  evidence  taken  before 
the  arbitrators,  and  upon  which  they  based 
their  awaid,  or  was  the  question  to  be  deteV-  . 
mined  from  the  award  itself?  The  legisla- 
ture has  provided  that  arbitrators  shall  have 
power  to  decide  both  the  law  and  the  fact 
that  may  be  involved  in  the  cause  submitted 
to  them  (Code  Froc.  |  430);  and  that  is  tba 
conunon-Iaw  rule,  upon  a  general  submis- 
sion, unless  the  arlbiti-ators  are  restricted  by 
the  agreement  to  submit  (Morse,  Arb.  p.  29(i). 
The  legislature  has  also  provided,  as  we  have 
seen,  that  awards  may  be  set  aside  for  error 
in  fa.ct  or  law;  but.  Inasmuch  aa  there  la  no 
provision  in  the  statute  requiring  arbitrators 
to  file  or  preserve  the  evidence  received  up- 
on the  hearing,  it  would  seem  to  follow  that 
the  errors  which  will  sustain  an  exception  to 
an  award  en  the  ground  Indicated  must  Im 
discovered  by  an  examination  of  the  award 
alone.  If  it  was  the  Intention  of  the  legisla- 
ture to  require  the  court,  upon  hearing  ex:-- 
ceptions  taken  to  awards,  to  examine  the 
evidence  submitted  to  the  arbitrators,  or,  in 
other  words,  to  try  the  cause  de  novo,  It  is 
but  reasonable  to  presume  that  they  would 
have  so  declared.  And,  in  the  absence  of 
such  provision,  we  think  we  are  Justified  In 
adopting  the  rule  announced  in  many  well- 
considered  cases,  and  which  we  believe  is 
subject  to  but  few  exceptions,  viz.  that  the 
errors  and  mistakes  contemplated  by  the 
statute  must  appear  on  the  face  of  the  award, 
or,  at  least,  in  some  paper  delivered  with  It 
1  Am.  &  Eng.  Enc.  Law,  p.  710;  Fleasants  v. 
Boss,  1  Wash.  (Va.)  156;  Hartsborne  v.  Cut- 
trell,  2  N.  J.  Eq.  297;  Goldsmltii's  Adm'r  t. 
Tilly,  1  Har.  &  J.  361;  Fudickar  v.  Insurance 
Co.,  62  N.  Y.  392;  Halstead  v.  Seaman.  52 
How.  Prac.  415;  De  Castro  v.  Brett,  56  How. 
Prac.  484;  Morse,  Arb.  323.  In  1  Am.  & 
Eng.  Enc.  Law,  supra.  It  ia  said  that  "the 
mistake  for  which  an  award  will  be  set  aside 
must  he  palpably  apparent  upon  its  face.  In 
some  material  point  and  extremely  prejudi- 
cial to  the  losing  party";  and  numerous  de- 
cisions are  referred  to  in  support  of  the  prop- 
osition. Arbitration  is  favored  by  the  law 
as  an  easy,  expeditious,  and  inexpensive 
mode  of  adjusting  disputes  and  differences, 
and  awards  are  generally  very  liberally  con- 
strued by  the  courts.  All  reasMiable  intend- 
ments and  presumptions  will  be  Indulged  to 
uphold,  them,  ajid  no  intendments  will  be 
made  to  overthrow  them.  The,  principal  ob- 
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}ect  of  mbmlttlBg  coBtrorerted  qnestlons  to 
arbltntlon  Is  to  avoid  tbe  expense  and  delay 
Incfdent  to  ordinary  proceedings  in  the  eetab- 
Uslied  courts  of  jxistice,  and,  after  parties 
baTe  submitted  their  disputes  to  a  tribunal 
of  tbelr  own  selection,  they  ought  generally 
to  be  bound  by  the  result.  Wilson  t.  Wilson 
(Oolo.  Sup.)  34  Pac.  175;  Wood-Working  Co. 
T.  Scholeder,  119  N.  T.  475,  24  N.  B.  4.  The 
adoption  c^  any  other  rule  would  result  In 
making  arbitration  tlie  beginning  Instead  of 
the  final  determination  of  controrersles,  ana 
would  create  a  fruitful  source  of  litigation. 
IUb  was  a  general  submission  of  all  difTeiv 
ttices  growing  out  of  the  contract  between 
the  parties,  and  all  that  either  party  was  en- 
ticed to  was  the  honest  Judgment  of  the 
arbitrators  upon  tbe  questions  submitted  to 
tbeiB.  It  is  not  claimed  that  the  ai4>ltnitore 
In  this  Instance  were  guilty  of  corruption  or 
miac(Midnct,  oe  that  they  did  not  exercise 
th^r  Judgment  honestly,  after  a  full  and  fair 
hearing  of  both  parties.  The  contention  is 
simply  that  they  erred  in  their  Judgment 
upon  the  facts  and  the  law.  Under  such  cir- 
cumstances, awards  will  not  be  set  aside  for 
mtstakes  or  errors  in  Judgment,  for  the  very 
purpose  of  a  submission  to  arbitration  of  all 
questions  of  law  and  fact  touching  particular 
matters  In  controven^  is  to  obtain  the  deci- 
sion and  Judgment  of  tbe  arbitrators  there- 
on. tJpon  a  submission  like  the  present, 
wh««  it  is  not  shown  that  tbe  arbitrators 
were  deceived  and  misled  by  some  error  or 
mistake,  so  that  the  award  is  not  really  the 
result  ot  tbelr  Judgment,  but  where  it  ap- 
pears tlmt  their  decision  was  fairly  and  hon- 
estly made,  upon  due  consideration  of  all  the 
evidence  before  them,  the  award  ought  to  be 
held  condusive  and  binding  upon  the  parties. 
Power  C!o.  v.  Gray,  6  Mete.  (Mass.)  131.  See, 
also,  Burchell  v.  Marsh,  17  How.  344;  God- 
dard  v.  King,  40  Minn.  164,  41  N.  W.  659; 
Wood-Working  Co.  v.  Schnleder,  supra.  In 
the  case  last  cited,  the  court,  by  Gray,  J., 
said:  "I  think  the  rule  should  be  a  settled 
<me  that  the  submission  by  parties  of  all  mat- 
ters in  dispute,  growing  out  of  a  particular 
transaction  or  contract,  will  estop  them  from 
thereafter  claiming  tliat  the  award  is  not 
cmiclusive.  If  its  language  and  terms,  when 
fairly  regarded,  are  comprehensive.  The 
preeumptimi  should  be  strongly  uph^d  by 
the  courts  that  the  arbitrators'  decision  was 
a  flnal  adjustment  of  all  matters  In  contro- 
versy." As  to  matters  of  law,  artjitrators, 
unless  restricted  by  the  agreement  to  submit, 
are  not  bound,  in  all  cases,  to  follow  the 
strict  rules  of  law  governing  the  courts,  but 
may  decide  in  accordance  with  their  views 
ol  the  equitable  rights  of  the  parties.  Wil- 
son V.  Wilson,  supra.  In  Fudlckar  v.  Insuiv 
aace  Co.,  supra,  the  court,  in  discussing  this 
4ue8tl<Mi,  uses  language  peculiarly  applicable 


to  this  case,  and  which  is  as  follows:  "But 
It  Is  held,  In  accordance  with  what  seems  to 
be  a  Just  view  of  the  subject,  that  arbitrators 
may,  unless  restricted  by  the  submission, 
disregard  strict  rules  of  law  or  evidence,  and 
decide  according  to  their  sense  of  equity. 
Klelne  v.  CaUia.  2  Gall.  61,  Fed.  Cas.  No. 
7,869;  Power  Co.  v.  Gray,  6  Mete.  (Mass.) 
131;  Tyler  v.  Dyer,  13  Me.  41;  Hazeltlne  v. 
Smith,  3  Vt  535;  Cushiikan  v.  Wooster,  45  N. 
H.  410;  2  Story,  Eq.  Jur.  i  1454.  If,  for  ex- 
ample, a  claim  for  compensation  for  the  erec- 
tion of  a  building  by  one  person  on  tbe  land 
of  another,  under  a  contract  which,  by  tech- 
nical construction,  makes  tbe  right  to  com- 
pensatloD  dependent  upon  full  performance 
by  the  builder,  is  referred  to  arbitration,  and 
it  turns  out  that  there  has  been  a  failure  by 
the  builder  to  comply  with  the  contract  In 
some  particulars,  although  the  benefit  which 
the  other  party  has  received  from  part  per- 
formance is  greater  tluin  the  injury  sustain- 
ed by  the  failure  to  perform  the  contract  in 
full,  the  arbitrator  may,  I  think,  where  the 
submission  Is  general,  award  tbe  excess  of 
benefit,  although,  in  an  action  at  law  upon 
the  contract,  he  could  not,  within  the  decision 
In  Smith  V.  Brady,  17  N.  Y.  173,  recover."  If 
the  language  quoted  expresses  the  correct 
doctrine,:— and  we  think  it  does,— it  disposes 
of  the  contention  of  appellant  that  tbe  arbi- 
ttators  committed  error  in  law  by  finding  in 
favor  of  respondents,  after  having  found  that 
tbe  building,  as  completed  by  them,  vaiies 
in  some  particulars  from  the  original  plana 
and  speclficfltions,  but  was  built  and  com- 
pleted according  to  the  details  and  working 
drawings  of  said  architect.  Sexton,  and  as 
by  him  directed.  In  making  their  award, 
the  arbitrators  credited  the  school  district 
with  the  sum  of  $1,318.03,  as  compensation 
or  damages  on  account  of  respondents'  fail- 
ure to  comply  with  the  exact  terms  of  their 
contract  in  the  particulars  referred  to  In  the 
award.  But  even  where  arbitrators  are  re- 
quired to  decide  according  to  the  strict  rules 
of  law,  if  the  error  complained  of  is  not 
plain,  or  if  the  point  of  law  Is  a  doubtful  one, 
it  has  been  held  by  respectable  authority 
that  their  decision  will  not  be  interfered 
with  on  account  of  error  in  law.  Morse,  Arb. 
p.  314.  In  this  case  tbe  points  of  law  made 
by  appellant  are,  to  say  the  least,  not  free 
from  doubt;  and  we  are  therefore  not  pre- 
pared to  say,  even  if  it  were  conceded  that 
the  arbitrators  were  bound  by  the  strict  rules 
of  law,  that  their  award  should  be  set  aside 
on  the  ground  that  it  is  contrary  to  law.  We 
perceive  no  error  in  tbe  ruling  of  the  superior 
court,  and  the  Judgment  must  therefore  be 
affirmed. 

HOTT,  O.  J.,  and  DUNBAR,  BCOTT,  and 
GORDON.  JJ.,  concur. 
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BOYIiB  T.  ORBAT  NORTHERN  RX.  00. 
et  aL 

(Supreme  Court  of  Washiu^n.    Jan.   9, 

1896.) 

Btatbmbnt  of  Facts— Fiung — Intjbpisndisjjt  Con- 

TBACT0K8 — PL.BAJ>INg — JuDIOIAI.  NoTIOB. 

1.  A  statement  of  facts  appearing  to  bare 
been  filed  after  the  copy  was  served,  although 
on  the  same  day,  canaot  be  considered. 

2.  An  allegation  that  a  certain  firm  were 
constructing  a  portion  of  the  roadbed  of  a  rail- 
road company,  and  that  plaintiff  was  working 
for  them  as  a  common  laborer,  sufficiently  shows 
that  said  firm  were  independent  contractors. 

3.  Courts  take  judicial  notice  that  railway 
companies  are  common  carriers. 

4.  A  complaint  against  a  railroad  company 
for  personal  injuries  sustained  by  one  who  was 
employed  by  independent  contractors  who  were 
then  building  a  portion  of  the  road,  alleging 
that  there  was  an  "arrangement"  between  the 
railroad  company  and  said  contractors  whereby 
said  railroad  company  was  to  transport  the  em- 
ployes of  said  contractors,  sufficiently  showed 
that  there  was  an  agreement  to  that  effect. 

5.  Plaintiff's  statement,  in  an  action  for  per- 
sonal injuries,  that  an  action  for  the  same  cause, 
which  had  been  commenced  in  the  federal  court, 
was  dismissed  after  the  filing  of  a  plea  in  abate- 
ment alleging  the  pendency  of  said  action,  was 
a  sufficient  reply  to  said  plea. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Jesse  Arthnr,  Judge. 

Action  by  Philip  Boyle  against  the  Great 
Northern  Railway  Company  and  others  for 
personal  injuries.  Plaintiff  had  judgment, 
and  defendants  appeal.    Affirmed. 

C.  Wellington,  Jay  E.  Adams,  and  M.  D. 
Grover,  for  appellants.  Plnmmer  &  Thayer, 
for  respondent. 

HOTT,  C.  J.  The  motion  of  respondent  to 
strike  the  statement  of  facts  from  the  record 
was  granted  at  the  hearing,  and  the  argu- 
ment upon  the  merits  confined  to  questions 
arising  upon  the  pleadings.  Two  reasons 
were  assigned  why  said  motion  should  be 
granted:  (1)  That  a  copy  of  the  proposed 
statement  of  facts  had  not  been  served  upon 
the  respondent  after  it  was  filed  In  the  cause; 
and  (2)  that  no  notice  of  such  filing  had  been 
served  upon  one  of  the  parties  who  had  ap- 
peared In  the  action.  It  appeared  from  the 
transcript  that  a  copy  of  the  proposed  state- 
ment of  facts  was  served  on  the  31st  day  of 
May,  1895,  at  2:20  p.  m.,  and  that  such  pro- 
posed statement  was  filed  in  the  cause  on 
the  same  day  at  3:30  p.  m.  It  was  held  by 
this  court  in  Erickson  v.  Erlckson,  39  Pac. 
241,  that  the  service  of  the  copy  of  the  pro- 
IMsed  statement  could  not  properly  be  made 
until  after  the  original  had  been  filed  In  the 
cause,  and  that  service  of  such  copy  before 
the  filing  of  the  original  was  Ineffectual;  and 
numerous  decisions  of  the  supreme  court  of 
California  upon  their  statute,  from  which 
ours  was  taken,  were  cited  in  support  of  the 
decision.  In  adopting  the  construction  of 
the  statute  in  the  state  from  which  it  was 
taken,  this  court  followed  a  well-settled  rule 
of  decision.    Besides,  the  plain  language  of 


the  statute  Indicates  that  the  paper  to  be 
served  should  be  a  copy  of  a  paper  then  on 
file,  and  a  part  of  the  record  of  the  canse. 
Upon  the  argument  of  this  motion  It  was 
sought  to  distinguish  this  case  from  the  one 
above  cited,  for  the  reason  that  It  appeared 
that  the  statement  in  the  case  at  bar  was 
filed  on  the  same  day  that  it  was  served, 
while  In  the  other  case  such  fact  did  not 
appear;  and  It  was  contended  that  the  de- 
cisions of  the  California  courts  were  to  tlie 
effect  that,  where  the  service  was  upon  the 
same  day  that  the  proposed  statement  was 
filed,  it  was  sufficient.  We  have  carefully 
examined  the  California  cases,  and  have 
been  unable  to  so  interpret  them.  It  is  true 
that  it  is  stated  in  some  of  them  that  a  serv- 
ice made  at  the  time  of  the  filing  is  sufficient, 
but  it  Is  nowhere  stated  that  such  service 
would  be  at  the  time  by  reason  of  the  fact 
that  it  was  upon  the  same  day.  The  gen- 
eral rule  that  the  law  will  not  take  notice 
of  fractions  of  days  was  not  referred  to  in 
any  of  snch  decisions,  and,  in  our  opinion,  It 
was  not  the  Intention  of  the  supreme  court 
of  that  state  to  apply  it  In  determining  what 
service  was  simultaneous  with  the  filing. 
What  was  said  in  the  case  above  cited  waa, 
we  think,  justified  by  the  cases  from  Cali- 
fornia. 

If  the  statute  were  to  be  construed  inde- 
pendently of  the  construction  placed  upon  It 
in  California,  one  of  two  conclusions  would 
necessarily  follow,— elth«  that  It  is  manda- 
tory, and  must  be  construed  as  It  reads,  in 
which  case  it  would  necessarily  follow  that 
the  filing  must  precede  the  service;  or  that 
It  is  directory.  In  which  case  the  relation  of 
the  service  to  the  filing  would  be  immaterial, 
unless  It  was  made  to  appear  ttiat  by  reason 
of  such  relation  being  other  than  that  named 
In  the  statute  the  party  upon  whom  the 
service  was  made  had  been  deprived  of  some 
right  The  last  construction  would  open  the 
door  to  such  a  loose  practice,  and  so  fre- 
quently call  npon  courts  to  enter  upon  an 
Investigation  of  collateral  questions,  that  it 
should  not  be  adopted  unless  absolutely  nec- 
essary. The  statute,  when  given  the  other 
construction,  is  easily  complied  with,  and 
there  is  no  necessity  for  adopting  a  construc- 
tion which  would  lead  to  such  uncertainty. 
Besides,  the  legislature  had  an  object  in  view 
when  they  provided  that  the  statement 
should  be  filed  before  the  copy  was  served. 
If  the  copy  was  served  before  the  original 
was  filed,  there  would  be  nothing  to  prevent 
the  original  l)eing  changed,  and  the  burden 
of  making  such  an  examination  as  would 
show  that  it  had  not  been  would  be  cast 
upon  the  respondent.  If  filed  before  the  copy 
was  served,  no  such  change  could  be  made. 
The  design  of  the  statute  was  that,  when  the 
service  of  the  copy  of  the  proposed  statement 
was  made,  the  party  npon  whom  it  -was 
served  might  rely  npon  It  as  a  copy  of  a  pai- 
per  of  record  in  the  cause.  In  the  case  of 
Turner  r.  Bailey,  42  Pac  116,  the  question 


Digitized  by 


Google 


WaalL) 


GILMOKE  t>.  WESTEEMAIT. 


845 


of  the  relation  of  the  service  to  the  filing  was 
before  this  court,  and  It  was  stated  therein 
that,  both  appearing  to  hare  been  on  the 
same  day,  the  service  was  good;  but  It  was 
not  there  made  to  appear  by  anything  in 
the  record  that  the  service  preceded  the  fil- 
ing, and  the  decision  could  well  have  been 
placed  upon  the  ground  that  the  service  and 
filing  having  been  shown  to  be  upon  the 
same  day,  and,  there  being  nothing  to  show 
which  was  first,  it  would  be  presumed,  in 
aid  of  the  proceedings  of  the  lower  court, 
that  the  filing  preceded  the  service.  It  is 
true  that  it  was  attempted  to  be  shown  by 
statements  outside  of  the  record  that  the 
service  preceded  the  filing,  but  such  showing 
should  have  been  made  in  .the  lower  court, 
and  brought  up  here  as  a  part  of  the  record, 
to  have  been  entitled  to  consideration.  The 
reasonable  construction  of  the  statute  and 
the  decisions  In  California  require  us  to  hold 
that  a  service  shown  by  the  record  to  have 
preceded  the  filing  Is  without  force.  It  Is 
not  necessary  to  consider  the  other  reason 
stated  In  the  motion. 

A  demurrer  was  interposed  to  the  com- 
plaint, the  overruling  of  which  by  the  trial 
court  is  the  first  alleged  error  of  which  we 
can  take  notice,  and  the  only  one  which  was 
presented  upon  the  oral  argument  The  rea- 
sons why  the  complaint  was  claimed  to  be 
Insufficient  were:  (1)  Failure  to  state  facts 
showing  that  Shepard,  Seims  &  Oo.  were  in- 
dependent contractors;  (2)  failure  to  allege 
that  the  railway  company  was  a  common 
carrier:  (S)  failure  to  allege  that  respondent 
was  a  passenger;  and  (4)  that  it  appeared 
from  statements  therein  that. plaintiff  was  In- 
jured by  the  negligence  of  a  fellow  servant 

Upon  the  first  point  the  complaint  states 
that  Shepard,  Seims  &  Co.  were  constructing 
a  portion  of  the  roadbed  of  the  railroad  com- 
pany, and  that  plaintiff  was  working  for 
them  as  a  common  laborer;  and  this  state- 
ment, when  taken  in  connection  with  other 
aUe^^tions  in  the  complaint,  sufficiently 
showed  that  said  company  were  independent 
contractors  of  the  railway  company.  If  they 
were  not  Independent  contractors,  plaintiff 
would  have  been  working  for  the  railroad 
company,  and  not  for  them.  But  the  com- 
plaint stated  that  he  was  working  for  them, 
and  In  so  doing  fairly  negatived  any  conclu- 
sion which  might  otherwise  have  been  drawn 
from  tbe  language  of  the  complaint  that  said 
company  were  not  Independent  contractors. 
It  was  not  necessary  to  allege  that  appellant 
was  a  common  carrier.  The  courts  will  take 
Judicial  notice  that  railway  companies  are 
common  carriers,  for  the  reason  that  the  law 
makes  them  such.  Besides,  it  was  not  neces- 
sary that  tbe  railway  company  should  have 
been  a  common  carrier  to  make  it  liable  to 
the  plaintiff  for  the  personal  injuries  r&- 
celved  by  him  under  the  circumstances  dis- 
closed by  the  complaint 

The  third  i)olnt  was  founded  upon  the 
claim  that  there  was  no  sufficient  all^atlon 


of  any  agreement,  between  the  railroad  com- 
pany and  the  copartnership  for  which  the 
plaintiff  was  working,  requiring  the  railroad 
company  to  transport  the  employes  of  the  co- 
partnership. The  allegation  of  the  complaint 
was  to  the  effect  that  there  was  an  arrange- 
ment of  that  kind,  and  It  Is  contended  that 
this  was  not  equivalent  to  an  allegation  of 
the  existence  of  a  contract  But  this  con- 
tention Is  untenable,  for  whUe  it  Is  true  that 
the  word  "arrangement,"  when  taken  by  It- 
self, has  a  different  signification  from  the 
word  "contract"  or  "agreement,"  yet,  when 
taken  In  connection  with  the  other  allega- 
tions in  this  complaint,  it  could  mean  noth- 
ing less  than  that  by  some  mutual  agreement 
between  the  parties  the  railroad  company 
was  to  transport  the  employes  of  the  copart- 
nership. 

There  is  nothing  In  the  complaint  which 
warranted  the  contention  that  it  appeared 
therefrom  that  the  plaintiff  and  the  persons 
operating  the  train  were  fellow  servants.  It 
will  be  seen  from  what  we  have  said  that 
the  contrary  clearly  appeared.  The  com- 
plaint might  have  been  vulnerable  to  a  mo- 
tion to  make  more  definite  and  certain,  but 
was  good  when  tested  by  general  demurrer. 

The  only  other  error  mentioned  In  the  brief 
which  Is  not  dependent  upon  the  statement 
of  facts  is  that  founded  upon  the  overruling 
of  api>ellant'8  demurrer  to  plaintiff's  amend- 
ed reply.  The  appellant  bad  pleaded  In 
abatement  that  another  action  for  the  same 
cause  was  pending  in  tbe  federal  court,  and 
the  reply  alleged  that  subsequent  to  the  filing 
of  said  plea  the  suit  In  the  federal  court  had 
been  dismissed.  This  statement  was  a  suffi- 
cient reply  to  the  plea  of  the  appellant  The 
court  committed  no  error  in  construing  the 
pleadings,  and,  the  statement  of  facts  hav- 
ing been  stricken,  no  other  error  can  avail 
appellant   The  Judgment  will  be  affirmed. 

DUNBAR,  ANDERS,  and  SCOTT,  JJ.,  con- 
cur.    GORDON,  X,  took  no  part 


GILMORB  V.  WBSTERMAN  et  al. 

(Supreme  Court  of   Washington.     Jan.  9, 

1896,} 

Public  Bridob — Material  Hbn's  Libmb— Asbion- 

MENT— PaTMBNT. 

1.  As  bridges  are  specially  desigQated  by 
Gen.  St.  {  1663,  as  subject  to  mechanics'  liens, 
those  who  furnish  material  for  public  bridges 
are  entitled  to  the  benefit  of  Gen.  St  |  2415,  re- 

Suiring  a  bond  to  be  given  by  contractors  who 
o  work  for  a  county  which,  if  done  for  an  ia- 
dividual,  would  create  a  right  of  lien. 

2.  All  material  men,  whether  privity  o^  con- 
tract exists  with  the  original  contractor  or  not 
are  entitled  to  the  protection  of  Gen.  St  |  2416, 
requiring  persons  contracting  with  a  county  to 
give  a  bond  conditioned  for  the  payment  of  all 
laborers  and  material  men. 

8.  A  material  man's  right  of  action  on  the 
bond  required  by  Gen.  St.  g  241S,  to  be  executed 
to  a  county,  conditioned  that  the  person  con- 
tracting with  the  county  will  pay  all  laborers 
and  material  men,  is  sasignaUe. 
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4.  A  snbcontractor's  right  to  recoTer  on  the 
bond  required  by  Gen.  St.  S  2415,  to  be  executed 
to  a  county,  conditioned  that  the  person  contract- 
ing with  tne  county  will  pay  all  laborers  and 
material  men,  is  not  defeated  by  the  original 
contractor's  acceptance  of  an  order  drawn  on 
him  for  the  amount  of  the  subcontractor's  claim. 

Appeal  from  superior  court,  King  county; 
B.  Osborn,  Judge. 

Action  by  WilUam  Gilmore  against  Robai: 
Q.  Westerman  and  otbers  on  a  contractor's 
bond.  Defendants  bad  Judgment;  and  plain- 
tiff appeals.    Reversed. 

Frank  Quinby  and  Million  &  Houser,  for 
appellant.  Stratton,  Lewis  &  Gllman  and 
Oarr  &  Preston,  for  respondents. 

ANDBRS,  J.  Briefly  stated,  tne  complaint 
tn  this  action  alleges  that  on  August  10,  18U2, 
the  defendants  Westerman  &  Yeaton  entered 
into  a  contract  with  Skagit  county  whereby 
tbey  agreed  to  furnish  all  materials  and 
labor  and  construct  and  erect  a  bridge  across 
the  Skagit  river,  at  Mount  Yemon,  in  said 
county;  that  at  the  time  of  entering  Into 
said  contract,  and  for  the  purpose  of  securing 
persons  who  should  perform  labor  upon,  or 
assist  in  the  construction  of,  said  bridge,  or 
famish  materials  therefor,  said  defendants 
entered  into  a  bond  to  the  state  of  Washing- 
ton, as  provided  by  law,  in  the  sum  of  $30,- 
000,  conditioned  that  the  said  Westerman  & 
Yeaton  should  pay  all  laborers,  mechanics, 
and  material  men,  and  persons  who  should 
supply  said  Westerman  &  Yeaton  with  pro- 
visions or  goods  of  any  kind,  and  all  Just 
debts  due  to  such  persons,  or  to  any  person 
to  whom  any  part  of  such  work  is  given,  and 
incurred  in  carrying  on  such  work;  that  said 
Westerman  &  Yeaton  entered  Into  a  contract 
with  the  firm  of  Bacon  &  Henderson,  whare- 
by  the  latter  agreed  to  furnish  certain  build- 
ing materials,  consisting  of  lumber  and  di- 
mension timber,  to  be  used  in  the  construc- 
tion of  said  bridge;  that  the  Parker  Lumber 
Company  furnished,  at  the  request  of  said 
Bacon  &  Henderson,  and  delivered  to  said 
Westerman  &  Yeaton,  a  large  quantity  of 
lumber  and  building  materials  and  dimen- 
sion timber,  which  was  used  by  said  Wester- 
man &  Yeaton  in  the  construction  of  said 
bridge;  that  on  February  25, 1893,  there  was 
due  and  owing  said  Parker  Lumber  Com- 
pany, on  account  of  said  materials  so  fur- 
nished, the  sum  of  $1,000;  that  on  said  day 
said  Bacon  &  Henderson  gave  to  said  Parker 
Lumber  Company  an  order  on  Westerman  & 
Xeaton  for  the  payment  of  said  sum,  which 
order  was  presented  to,  and  duly  accepted 
by,  said  Westerman  &  Yeaton,  but  was  not 
paid  by  them;  that  thereafter  the  said  Par- 
ker Lumber  Company,  for  value  received, 
assigned  and  transferred  to  plaintiff  said 
claim  of  $1,000,  for  said  materials,  and  that 
the  plaintiff  is  now  the  owner  and  holder 
thereof;  that  the  contract  for  the  construc- 
tion of  said  bridge  has  been  wholly  complet- 
ed, and  said  bridge  has  been  accepted  by 
Skagit  county,  and  said  Westerman  &  Yea- 


ton have  be«i  paid  by  said  county  for  tbe 
same.  Plaintiff  prays  Judginent  against  tbe 
defoidants  for  said  sum  of  $1,000,  together 
with  interest  thereon,  and  his  costs  and 
disbursements  herein.  To  this  comj^aint  a 
general  d«nurrer  was  interposed,  whicb  was 
sustained  by  the  court,  and,  the  plaintiff  de- 
clining to  plead  further.  Judgment  was  ren- 
dered dismissing  tbe  action.  The  plaintiff 
appeala 

Section  2415  of  the  General  Statutes,  by 
virtue  of  which  the  bond  sued  on  was  re- 
quired, provides  that  "whenever  tlie  board  of 
county  commissioners  of  any  county  of  this 
state  •  *  •  shall  contract  with  any  per- 
son or  persons  to  do  any  work  of  any  char- 
acter which,  if  performed  for  an  individual, 
a  right  of  lien  would  exist  under  the  law, 

•  *    *   such  board  of  county  commissioners 

•  •  *  shall  take  from  the  person  with 
whom  such  contract  is  made  a  good  and  suffi- 
cient bond,  with  two  or  more  sureties,  who 
shall  Justify  as  ball  upon  arrest,  which  bond 
shall  be  conditioned  that  such  person  shall 
pay  all  laborers,  mechanics,  and  material- 
men, and  persons  who  shall  supply  such  con- 
tractor with  provisions  or  goods  of  any  kind, 
all  Just  debts  due  to  such  persons  or  to  any 
person  to  whom  any  part  of  such  work  is 
given,   incurred  in   carrying  on  such   work. 

•  •  •"  And  section  2417  declares  that  "the 
bond  m^itloned  in  section  twenty-four  hun- 
dred and  fifteen  of  this  volume  of  General 
Statutes  shall  be  in  an  amount  equal  to  tne 
full  contract  price  agreed  to  be  paid  for  such 
work  or  improvement,  and  shall  be  to  tne 
state  of  Washington,  and  all  such  persons 
mentioned  in  said  section  twenty-four  hun- 
dred and  fifteen  shall  have  a  right  of  action 
in  his,  her,  or  their  own  name  or  names  on 
such  bond,  for  the  full  amount  of  all  debts 
against  such  contract  [contractor],  or  for 
work  done  by  such  laborers  or  mechanics,  and 
for  materials  furnished  or  provisions  and 
goods  supplied  and  furnished  In  the  prose- 
cution of  such  work,  or  tbe  making  of  such 
Improvements."  It  will  be  observed  that  the 
condition  of  the  bond  in  suit  is  in  exact  con- 
formity to  the  requirements  of  the  statute, 
and  the  only  question,  therefore,  to  be  de- 
termined, is  whether  the  appellant  Is  entitled 
to  the  relief  sought,  upon  the  admitted  facts 
of  this  case.  The  respondents  contend  that 
he  is  not,  for  the  reasons  (1)  that  there  would 
have  Iseen  no  right  of  lien  under  the  law  if 
the  materials  In  question  had  been  furnisbeo 
for  a  private  individual;  (2)  that,  even  if 
Bacon  &  Henderson  were  material  men,  and 
would  have  had  a  right  of  lien  In  case  tbe 
bridge  bad  been  built  by  a  private  individual, 
the  Parker  Lumber  Company  would  not  have 
had  any  such  right;  and  (3)  that,  even  al- 
though the  Parker  Lumber  Company  was 
entitled  to  sue  upon  the  bond,  its  right  was  a 
personal  one,  and  could  not  be  assigned  so 
that  its  assignee  could  maintain  an  action 
thereon  In  his  own  name. 

In  support  <tf  the  first  proposltloii.  It  Is 
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argued  that,  inaamncb  as  the  bridge  for 
wUcb  appellant's  assignor  furaisbed  mate- 
rial was  a  public  bridge  and  a  part  of  a  pub- 
lic bigbwar,  tbere  could  not,  in  any  event, 
be  eltber  a  right  of  lien,  or  a  right  of  action 
on  the  bond,  under  the  ruling  of  this  court 
tai  Clough  V.  City  of  Spokane,  7  Wash.  279, 
Si  Pac.  934,  and  Seats  t.  Williams,  9  Wash. 
42S,  37  Pac  665,  38  Pac  135,  and  39  Pac 
2S0.  That  the  statute  was  designed  to  pro- 
tect laborers,  mechanics,  and  material  men 
who  work  upon  or  furnish  material  for  pub- 
lic buildings  or  structures,  upon  which  liens 
might  be  claimed  if  the  same  belonged  to 
prirate  i>ersons,  seems  evident  from  the  lan- 
guage therein  employed;  but  this  court  held, 
in  the  cases  above  mentioned,  that  laborers 
ouployed  In  grading  public  streets  were  not 
within  its  provisions.  But,  in  section  1663 
of  the  General  Statutes,  bridges  are  struc- 
tnres  which  are  specially  designated  as  sub- 
ject to  mechanics'  liens;  and,  it  being  a  well- 
known  fact  that  tbere  may  be  private  as 
well  as  public  bridges,  it  requires  no  extend- 
ed argument  to  prove  that  those  who  fur- 
nish material  for  public  bridges  are  entitled 
to  the  benefits  of  the  statute  requiring  a  bond 
to  be  given  by  contractors  who  undertake  to 
build  them. 

The  next  question  is:  Were  appellant's  as- 
Bgnors  within  the  statute,  and  entitled  to 
<ae  on  the  bond?  In  our  opinion,  it  can  hard- 
ly be  questioned  that  they  were  material 
men.  In  fact,  it  seems  to  be  conceded  by  the. 
learned  counsel  for  respondents  that  they 
might  be  considered  such;  bat  they  Insist 
that,  if  they  were,  they  were  material  men  in 
the  second  degree  only,  and  therefore  nei- 
ther contemplated  by  the  statute  nor  se- 
cared  by  the  bond.  The  bond,  however, 
shows  on  its  face  that  it  was  given  to  secure 
the  payment  of  all  Just  debts  due  material 
men,  incurred  in  constructing  this  bridge. 
It  is  admitted  that  the  material  was  fur- 
nished to  the  contractors;  that  It  was  used 
by  them  in  constructing  the  bridge;  and 
that  they  have  not  paid  for  it;  and  how, 
then,  can  It  be  successfully  maintained  that 
respondents  would  not  have  been  liable 
therefor  to  the  Parker  Lumber  Company? 
A  similar  question  arose  in  Kansas,  In  an 
action  upon  a  bond  given  by  contractors  for 
the  construction  of  a  railroad,  under  a  law 
of  that  state,  and  conditioned  almost  exact- 
ly like  the  bond  here  under  couslderatiun, 
and  Brewer,  3.,  said:  "The  bond  binds  the 
contractor  to  pay  for  all  labor  done  upon 
and  materials  used  In  the  construction  of 
the  road,  so  far  as  his  contract  with  the 
company  calls  for  labor  and  materials,  no 
niatt«  how  many  subcontracts  therefor  may 
be  made.  In  this  respect  it  Is  a  quasi  me- 
chanic's lien  law,  the  lien  being  upon  the 
bond,  Instead  of  upon  the  road."  Wells  ▼. 
Mehl,  25  Kan.  205.  The  same  doctrine  was 
■gain  announced  by  the  same  learned  Judge 
b>  Mann  t.  Corrigan,  28  Kan.  194,  in  which 
be  nid,  speaking  of  tbe  Kansas  statute 


that,  if  a  snbcontiactra'B  employte  are  not 
within  its  terms,  It  would  be  a  very  easy 
matter  In  the  building  of  any  railroad  to 
avoid  the  statute  entirely,  and  the  evil  which 
was  designed  to  be  remedied  by  this  would 
continue  tbe  same  as  before.  Tbe  same 
thing  might  well  be  said  in  reference  to  our 
own  statute.  See,  also,  Ballway  Co.  v. 
Baker,  14  Kan.  663;  Redmond  v.  Railway 
Co.,  39  Wis.  426;  Mundt  v.  Railroad  Co., 
31  Wis.  451;  Kent  v.  Railroad  Co.,  12  N. 
y.  628.  Moreover,  it  Is  not  necessary  to  re- 
ly upon  tbe  adjudged  cases  to  determine 
this  question,  for  the  most  superficial  exam- 
ination of  section  1663  will  convince  any  one 
that  every  person  furnishing  material  for  a 
(private)  bridge  has  a  lien  thereon,  "no 
matter  how  many  subcontracts  therefor  may 
be  made."  And,  that  being  so,  all  material 
men  are  entitled  to  tbe  protection  provided 
for  by  section  2415. 

Is  a  material  man's  right  of  action  on  tbe 
bond  assignable?  is  tbe  next  question.  Un- 
der the  broad  and  comprehensive  provisions 
of  our  Code,  we  think  it  can  hardly  be 
doubted  that  It  Is,  and  it  has  been  so  decid- 
ed, under  analogous  statutes,  by  other  courts. 
Sepp  V.  McCann  (Minn.)  50  N.  W.  246;  City 
of  St.  Paul  V.  BuUer  (Minn.)  16  N.  W.  362; 
Peters  v.  Railroad  Co.,  24  Mo.  586.  Those 
cases  proceed  upon  the  well-known  principle 
that  the  bond  is  security  for  the  debt,  and 
that  the  assignment  of  the  debt  carries  the 
security  with  it. 

It  is  also  urged  on  behalf  of  tbe  respond- 
ents that  even  if  there  was  a  right  of  lien, 
or  a  right  to  sue  on  the  bond,  originally,  that 
right  is  gone,  because,  upon  the  facts  stated  in 
tho  complaint,  tbe  original  debt  was  paid  by 
tbe  order  given  by  Bacon  &  Henderson. 
But  the  fact  is,  appellant  is  suing  on  a  debt 
due  from  Westerman  &  Yeaton,  the  princi- 
pal obligors  In  the  bond,  and  acknowledged 
by  them  to  be  due,  and  which.  It  Is  admit- 
ted, they  have  not  paid.  If  the  lumber  com- 
pany had  been  paid,  they  would  have  bad 
no  debt  or  claim  to  assign,  and,  presumably, 
no  assignment  would  have  been  made  or  at- 
tempted by  them. 

We  are  firmly  of  the  opinion  that  tbe  com- 
plaint states  a  cause  of  action,  and  the  Judg- 
ment must  tlierefore  be  reversed,  and  the 
pause  remanded,  with  directions  to  overrule 
the  demurrer  to  the  complaint. 

HOYT,  C.  J.,  and  DUNBAR,  SCOTT,  and 
GORDON,  JJ.,  concur. 


MOODY  T.  WESTERMAN  et  aL 

(Supreme  Court  of  Washington.    Jan.   9, 
1896.) 

Appeal  from  snperior  conrt,  King  county;  B. 
Osborn,  Judge. 

Action  by  O.  S.  Moody  againiit  Robert  O. 
Westerman  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.     Reversed. 
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Frank  Qnimby  and  MilUon  &  Honser,  for  ap- 
pellant. 


ANDERS,  J.  The  gnestions  invoWed  ta  this 
case  are  identical  with  those  presented  and  de- 
termined in  the  case  of  Gilmore  against  these 
same  defendants  (43  Pac.  345):  and,  for  the 
reasons  given  in  that  case,  the  ;iudgment  is  re- 
versed, and  the  cause  remanded,  with  directions 
to  overrale  the  demurrer  to  the  complaint. 

HOYT,  O.  J.,  and  DUNBAR,  SOOTT,  and 
GORDON,  JJ..  concur. 


Mcdonald  t.  lund. 

(Supreme  Court  of  Washington.     Jan.   0, 
1896.) 

Assumpsit— MoNBT  Had  and  Received— IiiLKOAl. 
Business— DisTitiBUTioN  of  Pbopits. 
Where  plaintiff  and  defendant  enter  into 
a  partnership  to  conduct  an  illegal  business, 
which,  after  its  conclusion,  leaves  undivided 
profits  in  the  hands  of  defendant,  and  it  is 
agreed  by  them  that  plaintiff  is  entitled  to  a 
certain  portion  thereof,  which  he  leaves  on  de- 
posit with  defendant,  plaintiff  may  recover  it. 

Appeal  from  superior  court,  Yakima  coun- 
ty;  Carroll  B.  Graves,  Judge. 

Action  by  Flnley  McDonald  against  Thom- 
as Lund  to  recover  money  had  and  received 
by  defendant  to  plaintiff's  use.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

Frank  H.  Rudkin,  for  appellant.  H.  J. 
Snively  and  Fred  Miller,  for  respondent 

DUNBAR,  J.  This  was  an  action  brought 
by  the  plaintiff  against  the  defendant  to 
recover  the  sum  of  $452.25,  alleged  to  be  tlie 
balance  due  for  money  bad  and  received  by 
the  defendant  to  the  plaintilTs  use.  The 
answer  denied  the  main  allegations  In  tbe 
complaint,  and  alleged,  afBrmatlvely,  that 
the  plaintiff  and  defendant  were  engaged  to- 
gether In  running  certain  games  of  chance, 
and  that  all  moneys  received  by  the  defend- 
ant were  so  received,  for  the  purpose  of 
using  the  same  as  the  capital  in  running  tJie 
games  of  chance  so  carried  on  by  plaintiff 
and  defendant,  and  that  the  defendant  did 
not  otherwise  receive  any  money  in  which 
the  plaintiff  had  an  Interest  The  plaintiff 
replied,  denying  the  affirmative  portions  of 
the  answer,  and  the  case  was  submitted 
to  the  court  upon  the  following  agreed 
statement  of  facts,  viz.:  (1)  That  at  the 
time  mentioned  in  the  complaint  the  plain- 
tiff and  defendant  and  one  French  were 
engaged  in  conducting  and  carrying  on  cer- 
tain faro  and  crap  games  In  the  city  of 
North  Yakima,  as  partners,— plaintiff  having 
a  one-half  Interest  In  the  moneys  invested 
in  said  games,  and  sharing  one-half  the  prof- 
its and  losses  of  said  games;  the  two  other 
partners  havinga  one-fourth  Interest  each.  (2) 
That  from  time  to  time  moneys  were  drawn 
from  said  games,  and  the  sums  so  drawn 
were  alvlded  between  the  plalnUff  and  de- 


fendant and  the  said  French  In  the  propor- 
tions above  mentioned,— plaintiff's  portion 
thereof  being  deposited  and  left  with  defend- 
ant, in  whose  place  of  business  said  games 
were  conducted;  the  plaintiff  never  receiving 
the  same.  (3)  That  when  the  said  plalntill 
and  defendant  and  the  said  French  ceased  to 
conduct  and  carry  on  said  games,  the  moneys 
then  on  hand  belonging  to  said  partners  were 
divided  In  like  manner  in  the  proportions 
above  mentioned,  —  the  plaintiff's  portion 
thereof  being  deposited  and  left  with  the  de- 
fendant;  the  plaintiff  never  receiving  the 
same.  (4)  That  the  plalntifTs  portion  of  the 
money,  after  division,  was  never  actnally 
segregated  from  the  defendant's,  but  that 
they  agreed  upon  the  portions  thereof  to 
which  each  was  respectively  entitled.  (5) 
That  the  defendant  was  the  banker  for  said 
games  In  said  partnership;  that  all  of  the 
moneys  belonging  to  said  games  were  kept 
by  said  defendant,  both  capital  and  win- 
nings; that  at  the  close  of  the  games,  from 
time  to  time.  It  was  agreed  between  the 
said  partners  what  the  Interest  of  each  ■vas 
In  the  moneys  in  the  hands  of  said  defend- 
ant, but  the  moneys  continued  in  the  de- 
fendant's possession  without  any  change  in 
said  possession.  (6)  That  when  plaintiff  and 
defendant  and  said  French  ceased  to  operats 
together  as  such  partners.  It  was  understood 
and  agreed  by  all  ot  said  partners  that  the 
plaintiff  was  entitled  to  the  sum  of  $431.^. 
•out  of  the  moneys  belonging  to  said  partner- 
ship In  said  games  then  in  defendant's  pos- 
session. It  was  further  agreed  that  Judg- 
ment should  be  entered  on  the  foregoing  facts 
as  tne  law  might  require.  The  court  below 
was  of  opinion  that  the  case  fell  within  the 
maxim,  "Ex  turpi  causa  non  oritur  actio," 
anv.  dismissed  the  action. 

It  is  conceded  by  the  appellant  that  courts 
wiU  decline  to  lend  their  aid  to  the  enforce- 
ment of  an  executory  contract  which  has 
for  Its  object  the  performance  of  some  act 
or  the  accomplishment  of  some  end  which  la 
contrary  to  law  or  a  sound  public  policy,  and 
this  whether  the  act  or  end  contemplated  by 
the  contract  is  a  felony  or  misdemeanor  at 
law.  It  is  conceded  that  the  business  in 
which  these  parties  were  engaged  was  an  Il- 
legal one,  by  express  statutory  provision.  It 
Is  insisted,  however,  by  the  appellant,  that 
this  case  does  not  faD  within  the  rule  above 
conceded,  but  within  one  of  the  limitations 
of  such  rule;  that  the  obligation  of  the  re- 
spondent in  this  case  was  a  collat«-al  obliga- 
tion. In  a  manner  connected  with  or  growing 
out  of  the  illegal  transaction,  but  that  it  Is 
not  an  attempt  to  enforce  the  illegal  contract; 
that  the  Illegal  contract  had  been  fully  exe- 
cuted; and  that  there  is  a  new.  Independent, 
and  implied  contract  which  the  plaintiff  will 
not  be  precluded  from  enforcing.  The  first 
case  cited  by  appellant  in  support  of  his  the- 
ory Is  Sharp  v.  Taylor,  2  Phil.  Oh.  801,  where 
the  court  drew  a  distinction  between  &a- 
forclng  Illegal  contracts  ai^asserting  title 
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to  money  which  has  arisen  from  theoL 
There  It  was  held  that  the  courts  would  not 
refuse  to  administer  Justice  between  Joint 
importeiB  of  articles  of  commerce  merely  up- 
on proof  that  such  importation  was  illegal 
and  a  violation  of  the  laws  of  the  country, 
and  that  one  of  two  partners  who  had  pos- 
sessed himself  of  the  property  of  the  firm 
would  not  be  allowed  to  retain  it  by  showing 
such  illegality.  In  the  course  of  its  opinion 
the  court  says:  "Can  one  of  two  partners, 
in  any  import  trade,  defeat  the  other,  by 
showing  that  there  was  some  irregularity  in 
pniwing  the  goods  through  the  custom  house? 
The  answer  to  this  •  •  •  will  be  that 
the  transaction  alleged  to  be  illegal  is  com- 
ideted  and  closed,  and  will  not  be  in  any 
manner  alfected  by  what  the  court  is  asked 
to  do,  as  between  the  parties.  Do  the  au- 
thonites  negative  this  view  of  the  case?  The 
difference  between  enforcing  Illegal  contracts 
and  asserting  title  to  money  which  has  arisen 
from  them  is  distinctly  taken  in  Tenant  t. 
EUiott,  1  Bos.  &  P.  3,  and  Farmer  v.  Bus- 
sell,  Id.  296,  and  recognized  and  approved  by 
Sir  William  Grant  in  Thomson  t.  Thomson, 
7  Ves.  473."  It  would  seem  that  this  case 
is  Identical  with  the  one  at  bar.  The  trans- 
action that  is  alleged  to  be  illegal  here— that 
Is,  the  carrying  on  of  games  of  cbance— is 
completed  and  closed,  and  cannot  in  any 
manner  be  affected  by  what  the  court  is 
asked  to  do  between  the  parties  to  this  ac- 
tion. 

Again,  this  is  not  a  case  to  enforce  any  il- 
legal contract,  but  it  Is  to  assert  title  to 
money  which  was  accumulated  under  such 
Illegal  contract  If  the  plaintiff  here  had 
brought  an  action  against  the  defendant  for 
not  complying  with  his  contract  in  running 
these  games,  of  course  it  would  fall  within 
the  rule  claimed  by  the  respondent;  but 
here  the  real  contract  on  which  he  sues,  it 
seems  to  us,  is  a  contract  of  deposit  Un- 
der the  stipulated  facts  the  Illegal  transac- 
tion which  these  parties  had  agreed  to  pur- 
sue had  ended.  The  partnership  for  that 
purpose  was  no  longer  in  existence.  The 
business  was  no  longer  being  carried  on. 
A  determination  of  the  amount  of  money 
due  from  the  defendant  to  the  plaintiff  had 
been  reached.  It  was  agreed  that  the  de- 
fendant owed  the  plaintiff  the  sum  of  mon- 
ey sued  for,  and  that  he  was  entitled  to 
that  amount,  and  the  plaintiff's  portion  was 
simply  left  with  the  defendant  on  deposit 
It  is  true  that  it  was  not  segregated  from 
the  money  belonging  to  the  defendant  and 
the  other  partner,  but  that  would  have  been 
a  purely  physical  transaction,  which  could 
not  have  affected  the  result  in  any  way, 
and  it  would  have  made  no  difference  in  the 
right  or  wrong  of  the  case  whether  the 
money  had  been  actually  counted  out  to  the 
plaintiff  and  then  deposited  with  the  de- 
fendant, or,  when  the  amount  that  was  due 
the  plaintiff  was  agreed  upon,  he  had  depos- 
ited It  without  such  physical  segregation. 


This  doctrine  was  announced  and  this  dis- 
tinction made  nearly  100  years  ago  in  the 
case  of  Tenant  v.  Elliott,  1  Bos.  &  P.  3, 
where,  A.  having  received  money  to  the 
use  of  B.  on  an  Illegal  contract  between  B. 
and  C,  It  was  held  that  he  should  not  be  al- 
lowed to  set  up  the  illegality  of  the  contract 
as  a  defense  in  an  action  brought  by  B.  for 
money  had  and  received.  Bailer,  J.,  in  de- 
ciding the  case,  said:  "Is  the  man  who  baa 
paid  over  money  to  another's  use  to  dis- 
pute the  legality  of  the  original  considera- 
tion? Having  once  waived  the  legality,  the 
money  shall  never  come  back  into  his  hands 
again.  Can  the  defendant,  in  conscience, 
keep  the  money  so  paid?  For  what  purpose 
should  he  retain  It?  To  whom  is  he  to  pay 
it  over?  Who  is  ebtitled  to  it  but  the  plaln- 
tlfl?"  And  Eyre,  C.  J.,  said:  "The  ques- 
tion Is  whether  he  who  has  received  mon- 
ey to  another's  use  on  an  Illegal  contract 
can  be  allowed  to  retain  It,  and  that  not 
even  at  the  desire  of  those  who  paid  it  to 
him,  I  think  he  cannot"  And  in  Farmer 
T.  Bussell,  1  Bos.  &  P.  296,  it  was  held  that 
If  A.  received  money  of  B.  to  the  use  of  C, 
it  could  be  recovered  by  C.  in  an  action  for 
money  had  and  received,  though  the  consid- 
eration on  which  B.  paid  It  was  illegal.  In 
that  case  the  case  of  Tenant  v.  Elliott,  su- 
pra, was  reviewed,  and  It  was  held  that  the 
obligation  arose  out  of  the  fact  of  the  mon- 
ey having  been  received  to  the  use  of  the 
plaintiff,  which  created  a  promise  in  law  to 
pay;  and  Buller,  J.,  in  concurring  in  the 
opinion  of  Chief  Justice  Eyre,  said:  "It 
seems  to  me  tliat  all  the  confusion  in  this 
case  has  arisen  from  the  plaintiff  having 
proved  too  much  at  the  trial.  He  should 
have  shown  that  the  plaintiff  received  so 
much  money  to  his  use,  and  it  was  immate- 
rial whether  the  money  were  paid  on  a  le- 
gal or  an  illegal  contract  *  •  *  Here, 
the  money  having  been  paid  by  another  to 
the  plalntitTs  use,  the  illegal  contract  is 
out  of  the  question." 

This  distinction,  viz.  the  difference  be- 
tween suing  on  or  trying  to  enforce  the  il- 
legal contract  Itself,  and  a  suit  to  recover 
money  which  is  admitted  to  be  due,  al- 
though It  may  have  been  obtained  by  pros- 
ecuting an  illegal  enterprise,  has  always 
been  respected  by  the  courts,  from  its  an- 
nouncement In  the  cases  we  have  above  cit- 
ed up  to  the  present  time.  In  the  case  of 
McBlair  V.  Glbbes,  17  How.  232,  the  cases 
of  Tenant  v.  Elliott,  Thomson  v.  Thomson, 
Sharp  V.  Taylor,  and  Farmer  v.  Russell,  su- 
pra, were  Indorsed.  In  Brooks  v.  Martin, 
2  Wall.  70,  the  supreme  court  of  the  United 
States  held  that,  after  a  partnership  con- 
tract confessedly  against  public  policy,  had 
been  carried  out,  and  money  contributed  by 
one  of  the  partners  had  passed  into  other 
forms,— the  results  of  the  contemplated  oper- 
ation completed,— a  partner  in  whose  hands 
the  profits  are  cannot  refuse  to  account  for 
and  divide  them,  on  the  ground  of  the  llle- 
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gal  character  of  tbe  original  contract  And 
in  Planters'  Bank  of  Tennessee  t.  TTnlon 
Bank  of  Louisiana,  16  Wall.  483,  it  was  held 
that,  though  an  illegal  contract  will  not  be 
enforced  by  courts,  yet  it  is  the  doctrine 
of  that  coart  that  where  such  a  contract 
bad  been  executed  by  the  parties  them- 
selves, and  the  illegal  object  accomplished, 
the  money  or  thing  which  was  the  price  of 
It  would  be  a  legal  consideration,  between 
the  parties,  for  a  promise,  expressed  or  im- 
plied, but  that  the  court  wUl  not  unravel 
the  transaction  to  discover  its  origin.  This 
doctrine  is  applied  to  the  case  of  money  re- 
ceived for  the  sale  of  Confederate  bonds. 
In  the  course  of  its  opinion  the  court  said: 
"But  when  the  illegal  transaction  has  been 
consummated,  when  no  cdurt  has  been  call- 
ed upon  to  give  aid  to  it,  when  the  proceeds 
of  the  sale  have  been  actually  received,  and 
received  in  that  which  the  law  recognizes 
as  having  had  value,  and  when  they  have 
been  carried  to  the  credit  of  the  plaintiffs, 
the  case  is  different.  The  court  is  there 
not  asked  to  enforce  an  illegal  contract. 
The  plaintiffs  do  not  require  the  aid  of 
any  illegal  transaction  to  establish  their 
case.  It  is  enough  that  the  defendants 
bave  in  band  a  thing  of  value  that  belongs 
to  them."  In  the  case  at  bar,  it  is  con- 
ceded, by  the  statement  of  facts,  that  the 
defendant  has  in  hand  a  thing  of  value  that 
belongs  to  plaintiff.  It  certainly  does  not 
belong  to  defendant,  and  he  lias  no  right, 
either  moral  or  legal,  to  keep  it.  If  the 
question  were  between  the  plaintiff  and  the 
parties  from  whom  this  money  was  obtain- 
ed, of  course,  another  principle  would  inter- 
vene; but  to  allow  a  depositary  of  a  per- 
son's money  to  refuse  to  turn  it  over  to 
him,  because  the  owner  of  the  money  had 
violated  some  law  In  obtaining  it,  would  be 
little  short  of  encouraging  robbery.  In  De 
Leon  V.  Trevino,  49  Tex.  89,  it  was  held 
that,  although  a  contract  may  be  illegal,  it 
does  not  follow  that  it  is  illegal  or  Immoral 
for  the  parties  to  it,  after  its  completion,  to 
falriy  settle  and  adjust  the  profits  and  loss- 
es which  have  resulted  from  it  The  vice 
of  the  contract  does  not  enter  into  such  set- 
tlement. It  is  true  that,  in  that  case,  at 
the  settlement,  the  defendant  had  given  his 
note  in  settlement  of  the  balance  agreed 
upon;  but  that  does  not  change  the  princi- 
ple, nor  add  anything  to  the  settlement. 
The  note  was  only  an  evidence  of  the 
amount  that  had  been  agreed  upon  as  the 
share  of  the  plaintiff,  and  it  is  conceded  in 
this  case  that  the  amount  sued  for  had 
been  agreed  upon.  In  Pfeuffer  v.  Maltby, 
54  Tex.  464,  the  same  principle  was  an- 
nounced, and  it  was  also  decided  in  Gilliam 
V.  Brown,  43  Miss.  &il,  that  It  was  well  set- 
tled that,  after  the  illegal  contract  had  been 
executed,  one  party,  in  possession  of  all 
the  gains  and  losses  resulting  from  the  Illic- 
it traffic  and  transactions,  would  not  be  tol- 
erated to  interpose  the  objection  that  the 


busInesB  wblch  produced  the  fund  was  In 
violation  of  law.  This  case  goes  furttier 
than  Is  necessary  to  support  the  action  in 
the  case  at  bar,  because  here  there  was  a 
settlement,  and  no  occasion  for  an  account- 
ing; and  many  of  the  cases  cited  by  the  re- 
spondent simply  go  to  the  extent  of  holding 
that  the  courts  will  not  enforce  an  account- 
ing under  contracts  admitted  or  proven  t» 
be  iUegaL 

We  have  with  some  considerable  care  ex- 
amined all  the  numerous  cases  cited  by  re- 
spondent, but  have  been  unable  to  conclude 
that  they  In  any  way  contradict  the  prin- 
ciples announced  in  the  cases  cited  by  appel- 
lant, which,  we  think,  are  cases  parallel  to 
the  one  under  consideration.  Referring  to  the 
most  prominent  cases  upon  which  respondent 
relies  to  sustain  his  theory,  we  commence 
with  Dent  v.  Ferguson,  132  U.  S.  60,  10  Sup. 
Ot.  13.  We  think  that  case  is  easily  distin- 
guished from  the  one  at  bar.  That  was  an 
action  brought  directly  to  set  aside  and  de- 
clare void  the  contract  itself  which  was  al- 
leged to  have  been  illegal,  and  under  all  tbe 
authorities  we  think  this  could  not  be  done; 
that  the  parties  to  tbe  illegal  contract  would 
be  left  by  the  law  w"here  they  placed  them- 
selves, and  there  could  be  no  independent  or 
Implied  contract  In  the  case.  The  court  si)e- 
clally  distinguishes  that  case  in  the  follow- 
ing language:  "The  principle  established  by 
those  decisions,  in  diversified  forms,  accord- 
ing to  the  varying  cases,  is  that  a  new  con- 
tract, founded  on  a  new  and  Independent  con- 
sideration, although  in  relation  to  property 
resi)ectlng  which  there  has  been  unlawful  or 
fraudulent  transactions  between  the  parties, 
will  be  dealt  with  by  the  courts  on  its  own 
merits..  If  the  contract  be  fair  and  lawful, 
and  the  new  consideration  be  valid  and  ade- 
quate. It  will  be  enforced.  If,  however,  it  be 
unfair  or  fraudulent,  or  the  new  considera- 
tion so  inadequate  as  to  imi)ort  fraud,  impo- 
sition, or  undue  Influence,  it  will  be  rescind- 
ed, and  Justice  done  to  the  parties,"— citing  the 
cases  of  McBlair  v.  Gibbes,  Brooks  v.  Mar- 
tin, and  Planters'  Bank  of  Tennessee  v.  Un- 
ion Bank  of  Louisiana,  supra,  and  RaUroad 
Co.  V.  Durant,  05  U.  S.  576.  "But  in  all  of 
those  cases  the  court  was  careful  to  distin- 
guish and  sever  the  new  contract  from  the 
original  Illegal  contract.  Whether  in  the  ap- 
plication of  this  principle  some  of  them  had 
trenched  upon  the  line  which  separates  tbe 
cases  of  contracts  invalid  in  consequence  ot 
their  Illegality  from  new  and  subsequent  con- 
tracts arising  out  of  the  accomplishment  of 
the  illegal  object,  is  not  the  subject  of  inquiry 
here.  The  present  case  does  not  Involve  any 
question  of  a  subsequent  and'  distinct  con- 
tract, but  seeks  relief  directly  from  the  orig- 
inal fraud,  to  which  the  person  under  whom 
the  complainants  claim  was  a  contracting 
party  fully  sharing  'n  the  fraudulent  intent" 
That  was  a  case  wherein  the  defendant  un- 
der the  contract  was  to  sell,  and  did  sell,  t» 
the  plaintiff  all  his  estate,  for  the  puiposA  of 
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compelling  a  settlement  with  the  credlton  of 
the  defendant  on  terms  which  were  not  fa- 
vorable to  the  creditors;  so  that  It  will  be 
seen  that  the  language  quoted  in  the  appel- 
lant's brief  from  this  case  has  no  application 
or  bearing  upon  the  case  at  bar,  but  that  the 
cases  are  expressly  distinguished  by  the 
court,  and  there  is  no  intimation  in  that  case 
that  the  rule  announced  by  the  same  court 
In  Brooks  t.  Martin,  McBlalr  v.  Gibbes,  and 
Planters'  Bank  of  Tennessee  T.  Union  Bank 
of  Louisiana,  supra,  should  be  In  any  way 
modified  or  disturbed.  Goodrich  t.  Tenney 
(HL  Sup.)  33  N.  B.  44,  is  the  same  kind  of  a 
case.  It  was  an  action  upon  a  contract, 
founded  upon  the  decision  of  Dent  T.  Fergu- 
son, supra,  and  specifies  tiie  same  distincttons 
announced  In  that  case,  and  the  court  in  that 
case  said:  "The  controversy  here  arises  be- 
tween the  parties  to  the  illegal  agreement, 
and  appellant  must.  If  at  all,  assert  his  claim 
to  the  money  in  Teimey's  hands  through  and 
nnder  that  contract.  Treat  that  as  void,  as  if 
never  made,  and  there  is  nothing  upon  which 
appellant  can  base  a  claim  to  the  money." 
The  court  proceeds  to  distinguish  that  case 
from  the  cases  of  McBlalr  v.  Gibbes,  supra, 
and  WiUson  v.  Owen,  30  Mich.  4T4,  and  the 
other  cases  cited  abore.  In  fact,  without 
specifically  reviewing  them  further,  they  are 
all  cases  In  which,  as  said  by  the  court  Just 
quoted,  if  the  contract  itself  was  wijped  out 
of  existence,  tfa^e  would  be  nothing  upon 
which  to  base  the  claim  of  the  plaintiff 
which  was  denied.  But  not  so  in  the  case  at 
iMtr.  There  is  an  admission  in  this  case  that 
there  was  due  the  plaintiff  the  amoimt  which 
he  claims,  and  it  was  upon  that  admission  or 
settlement  or  fact  that  this  action  was 
brought,  and  the  court  will  not  be  anxious  to 
inquire  Into  the  way  by  which  this  money, 
admitted  to  be  the  money  of  the  plaintiff, 
came  Into  the  hands  or  the  possession  of  the 
defendant.  The  action  was  not  founded  np- 
on  the  alleged  Illegal  contract,  nor  brought 
to  enforce  any  of  the  conditions  or  stipula- 
tions of  that  contract.  As  was  said  .by  the 
court  In  De  Leon  v.  Trevlno,  supra,  the  il- 
legal aiterprise  and  all  the  matters  connect- 
ed with  it  were  voluntarily  settled  and  ad- 
Justed  by  these  parties,  and,,  while  we  are  not 
enthusiastic  in  aiding  a  confessed  lawbreak- 
er to  obtain  the  fruits  of  his  illegitimate  en- 
terprise, we  think  that  all  the  authorities, 
when  properly  discriminated,  accord  this 
right  in  a  case  of  this  kind,  and  we  feel  con- 
strained to  follow  them.  The  Judgment  will 
therefore  be  reversed,  and  as  it  appears  by 
the  Btlpnlated  facts  that  there  is  no  other  de- 
fense to  this  action  than  the  one  we  have 
Jnst  discussed.  It  would  be  Imposing  unnec- 
essary expenses  and  delays  to  send  it  back 
for  a  new  trial,  and  therefore  the  lower  court 
will  be  Instructed  to  enter  Judgment  in  favor 
of  the  plalntUt  for  the  amount  prayed  for. 

HOTT.  0.  J.,  and  ANDERS.  SCOTT,  and 
GORDON,  JJ.,  concur. 


RYAN  v.  GUILFOIL  et  al. 
(Supreme  Court  of  Washington.    Jan.  9, 

1886.) 
Loos  AND  LoooiNO— Uadlino  Posts— LiBJf. 
Where  fence  posts  have  been  completed, 
one  employed  by  the  vendor  to  haul  them  from 
the  place  of  their  manufacture,  and  to  deliver 
them  to  the  vendee,  acquires  no  lien  ou  the  posts 
for  his  services,  within  Laws  1893,  p.  428,  {  1, 
providing  that  "every  person  performing  labor 
on  or  who  shall  assist  in  obtaining  or  securing 
saw  logs,  spars,  piles  or  other  timber,  has  a  lien 
upon  the  same." 

Appeal  from  superior  court.  King  county; 
Alfred  Battle,  Judge  pro  tem. 

Action  by  John  Ryan  against  O.  D.  Gull- 
foil,  Lawrence  Desmond,  and  John  W.  Hart 
to  foreclose  a  laborer's  lien  for  services. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant John  W.  Hart  appeals.    Reversed. 

Tipton  &  Haddock,  for  appellant  Samuel 
S.  Carlisle,  for  respondents. 

DUNBAR,  J.  The  appellant,  John  W. 
Hart,  and  defendant  O.  D.  OnilfoU  entered 
Into  a  written  contract  whereby  GuUfoII 
agreed  to  deliver  to  Hart  30,000  fence  posts, 
of  dimensions  specified  in  the  article  of 
agreement,  which  appears  in  exhibit  in  tbe 
case,  and  Hart  agreed  to  pay  Guilfoii  there- 
for upon  their  delivery.  Respondent  Ryan 
had  been  employed  by  Guilfoii  to  haul  said 
posts  from  the  place  where  ttaey  were  man- 
ufactured to  the  place  where  they  were  to 
be  delivered  to  Hart  GnllfoU  failing  to 
pay  him  for  his  services,  he  brought  an  ac- 
tion for  the  same,  alleging  the  labor  upon  the 
posts  aforesaid,  and  alleging  that  Guilfoii 
acted  as  an  agent  of  EUirt,  the  owner  and 
reputed  owner  of  the  posts,  In  employing 
him;  that  he  had  duly  filed  his  Hen  upon 
said  posts,  which  said  Hen  was  duly  record- 
ed; asking  for  Judgment  against  defendant 
Guilfoii  and  appellant.  Hart,  and  for  a  de- 
cree establishing  his  lien  upon  the  said  logs; 
also  alleging  that  respondent  Lawrence  Des- 
mond claimed  some  lien  upon  ob  interest  In 
the  said  described  posts,  and  asking  that  the 
said  Lawrence  Desmond  be  obliged  to  set 
forth  the  nature  of  his  Hen  or  claim,  and 
that  bis  said  lien.  If  he  had  any,  should  be 
considered  to  be  Junior  to  plaintiff  Ryan's 
lien;  whereupon  Desmond  came  into  the 
court,  and  asked  for  foreclosure  of  bis  lien 
upon  the  said  posts.  Upon  the  trial  of  the 
action.  Judgment  was  rendered  in  favor  of 
plaintiff,  Ryan,  and  against  the  defendant 
Gallf<dl,  for  the  sum  of  $13.15,  with  costs 
and  attomev's  fees,  and  In  favor  of  respond- 
ent Desmond,  and  against  the  defendant  Gull- 
foil,  for  the  sum  of  $100,  together  with  costs 
and  attorney's  fees;  and  It  was  further  de- 
creed that  plaintiff,  Ryan,  and  defendant 
Desmond  have,  respectively.  Hens  for  the  full 
amount  of  their  said  Judgments  upon  the 
fence  posts  mentioned  in  the  complaint,  and 
that  the  same  be  sold  to  satisfy  said  Judg- 
ments. 
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We  do  not  think  this  Judgment  can  be  sm- 
tained.  The  court  found,  and  the  eTidence 
shows,  that  the  labor  for  which  the  lien  la 
claimed  was  the  hauling  of  the  fence  posts, 
after  they  had  been  manufactured,  to  the 
place  designated  by  Hart  for  their  reception 
by  him.  The  contract  between  Hart  and 
Gullfoil  was  8.  simple  contract  of  purchase 
and  delivery,  or,  rather,  a  purchase  upon  de- 
livery. Tliere  was  nothing  in  the  contract  or 
in  the  evidence  which  would  warrant  the 
conclusion  reached  by  the  court  that  Guil- 
foll  was  acting  as  Hart's  agent  in  procuring 
this  labw  upon  the  posts.  Ouilfoil  simply 
agreed  to  deliver  30,000  posts  to  Hart  at  a 
place  specified,  and  Hart  agreed  to  pay  him 
for  the  same  upon  their  delivery. 

It  is  contended  by  the  respondent  that  a 
lien  of  this  kind  is  provided  for  in  section  1, 
p.  428,  Laws  1883,  which  section  provides  that 
"every  person  performing  labor  upon  or  who 
shall  assist  in  obtaining  or  securing  saw  logs, 
spars,  piles  or  other  timber,  has  a  lien  upon 
the  same.  •  *  *"  And  It  is  insisted  that 
these  posts  fall  within  the  definition  "other 
timber."  But  it  does  not  seem  to  us  that 
this  contention  can  be  reasonably  sustained, 
especially  in  view  of  section  2  of  the  same 
act,  which  provides  that  "every  person  per^ 
forming  work  or  labor  or  assisting  in  manu- 
facturing saw  logs  and  other  timber  into 
lumber  and  shingles,  has  a  lien  upon  such 
nimber  while  the  same  remains  at  the  mill 
where  it  was  manufactured,  or  In  the  posses- 
sion or  under  the  control  of  the  manufactur- 
er, whether  such  work  or  labor  was  done  at 
the  instance  of  the  owner  of  such  logs  or  his 
agent  or  any  contractor  or  subcontractor  of 
such  owner."  It  would  seem  that  the  kind 
of  services  rendered  in  this  case  would  fall 
within  the  provisions  of  the  last  section. 
Certainly,  no  labor  was  performed  upon  these 
fence  posts,  under  the  testimony  In  the  case, 
before  they  were  completed  fence  posts;  nei- 
ther did  these  respondents  assist  in  obtaining 
or  securing  these  fence  posts  in  the  sense  in 
which  the  words  "assist  in  obtaining  or  se- 
curing" are  evidently  used  in  section  1,  which 
simply  means  to  provide  a  lien  for  persons 
performing  labor  other  than  labor  directly 
upon  the  logs,  such  as  la1x>r  In  opening  roads 
or  keeping  the  skids  in  order,  or  doing  va- 
rious things  around  the  logging  camp,  which 
In  reality  assist  in  obtaining  or  securing  Ihe 
logs,  spars,  or  piles,  although  the  labor  is 
not  directed  primarily  to  the  logs,  spars,  piles, 
or  Other  timber.  But  here  is  scxnething  the 
manufacture  of  which  is  already  complete, 
and.  If  it  could  l>e  doubted  that  these  posts 
fell  within  the  definition  of  "lumber,"  such 
doubt  is  dispelled  by  the  concluding  sentence 
in  section  2.— that  "the  term  'luml)er,'  as 
nsed  In  this  act,  shall  be  held  and  be  con- 
strued to  mean  all  logs  or  other  timber  sawed 
or  split  for  use,  including  beams,  joists, 
planks,  boards,  shingles,  laths,  staves,  hoops, 
and  every  article  of  whatsoever  nature  or  de- 
scription  manufactured  from   saw   logs   or 


other  ttmber."  If  these  fence  posts  had  been 
sawed  In  a  mill,  they  certainly  would  have 
been  manufactured  articles,  under  the  pro- 
visions of  section  2;  and  they  are  no  less 
manufactured  articles  because  they  are  split. 
And  It  matters  not  whether  they  are  split 
through  the  medium  of  a  maul  and  wedge, 
or  through  the  medium  of  machinery  in  a 
mill;  they  are  In  either  case  manufactured 
from  timber,  and,  being  so  manufactured, 
they  are  articles  described  in  section  2;  hence 
no  lien  attaches  to  them  after  they  leave  tbe 
possession  or  control  of  the  manufacturer. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the 
lower  court  to  amend  its  judgment  by  ex* 
punging  from  the  decree  all  that  portion 
commencing  with  and  following  the  words, 
"It  is  further  considered,  adjudged,  and  de- 
creed by  the  court  that  the  said  plaintiff  and 
the  said  defendant  Lawrence  Desmond  have, 
respectively,  liens  for  the  full  amount  of  their 
said  judgment,"  etc.;  and  that  judgement  of 
dismissal  'shall  be  entered  in  favor  of  the  ap- 
pellant. Hart;  and  that  he  shall  have  judg- 
ment for  his  costs  against  respondent  Byan. 

HOTT,  C.  J.,  and  ANDEBS,  SCOTT,  and 
GOBUON,  JJ.,  concur. 


KINOAID  V.  THOMPSON  et  aL 

(Supreme  Court  of  Washington.     Jan.   9. 

1896.) 

Crbatios  or  Trust. 

The  fact  that  a  bank,  which  had  a  mort- 

fage  on  chattels  and  the  crop  to  l>e  raised  on  a 
arm,  insisted  on  payment  of  the  mortgage  un- 
less the  mortgagor  would  lease  the  farm  on 
shares  to  one  of  three  persons,  one  of  whom 
was  vice  president  of  the  bank, — ^the  mortgage 
to  be  released  as  to  the  lessee's  share, — does  not 
constitute  the  talcing  of  the  lease  by  the  said 
vice  president  a  trust  for  the  bank. 

'  Appeal  from  superior  court.  Pierce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  W.  C.  Kincald  against  F.  B. 
Thompson  and  the  Bank  of  Sumner.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

John  P.  Jud8on,.for  appellant.  Remington 
&  Reynolds,  for  respondents. 

HOTT,  O.  J.  On  December  27,  1892,  plain- 
tiff and  his  wife  iMrrowed  of  the  Bank  of 
Sumner  $1,789.14,  and  executed  to  F.  E. 
Thompson,  as  trustee  for  said  bank,  their 
promissory  note  secured  by  their  chattel 
mortgage  upon  certain  articles  of  personal 
property,  and  upon  the  hop  crop  to  be  grown 
upon  their  farm  in  the  year  1893.  The  money 
so  borrowed  and  secured  was  due  on  the 
1st  day  of  April,  1893.  At  this  time  the  plain- 
tiff was  not  in  a  situation  to  pay  it,  and  en- 
tered into  negotiations  with  the  l>ank  by 
which  it  was  sought  to  secure  an  extension 
of  the  time  of  payment  The  result  of  these 
negotiations  was  that  an  agreement  was  en- 
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tered  Into  by  which  the  farm  was  to  be  leased 
to  E.  C.  Meade,  who  at  the  time  was  vice 
president  of  the  bank;  that  he  was  to  pay  for 
the  nse  of  It  one-fourth  of  the  hop  crop;  that 
three-fonrtha  of  the  crop,  which  was  to  be 
the  lessee's  share,  was  to  be  released  from 
the  force  of  said  mortgage,  and  it  was  to  be 
continued  in  force  upon  the  lessor's  share 
only.  In  pursuance  of  this  agreement  a  writ- 
ten lease  was  entered  into  between  plaintiff 
and  his  wife;,  of  the  first  part,  and  E.  0. 
Meade,  of  the  second  part,  conditioned  as 
provided  for  in  said  agreement.  Thereunder, 
the  hop  crop  was  cultivated  by  said  E.  0. 
Meade,  and,  with  the  consent  of  all  the  par- 
ses Interested,  the  entire  crop  was  sold  for 
something  over  $7,000,  one-fourth  of  which 
was  by  said  Meade  turned  over  to  the  bank, 
to  be  by  it  applied  upon  the  mortgage  in 
question,  or  otherwise,  as  might  be  agreed 
upon.  At  the  time  the  chattel  mortgage  In 
question  was  taken,  and  also  at  the  time  the 
lease  was  made  to  said  Meade,  the  farm  was 
Incumbered  by  several  real-estate  mortgages, 
upon  some  of  which  the  Interest  would  be- 
come due  before  the  hop  cnq)  could  be  har- 
vested, and  It  was  feared  that  unless  the 
interest  was  paid  the  holders  of  such  mort- 
gages might  Interfere  with  the  removal  of 
the  crop;  hence  It  was  agreed  between  the 
plaintifT  and  the  bank  that  the  bank  should 
advance  sufficient  money  to  pay  the  interest 
upon  said  real-estate  mortgages  as  It  be- 
came due,  and  should  Iiave  the  right  to  re- 
pay itself  out  of  the  first  moneys  which  came 
Into  Its  hands  from  the  proceeds  of  the  hop 
crop.  At  about  the  time  the  crop  was  ready 
for  market.  It  was  ascertained  that  one  Ezra 
Me^er  had  a  mortgage  thereon,  the  exist- 
ence of  wlUch  was  likely  to  Interfere  with  its 
■ale  To  prevent  this,  it  was  agreed  that  the 
bank  should  advance  money  enough  to  se- 
cure the  release  of  this  mortgage,  and  repay 
itself  out  of  the  first  moneys  which  came 
into  Its  hands.  The  bank,  out  of  the  pro- 
ceeds of  plaintifrs  one-fourth  Interest  in  the 
crop,  repaid  itself  the  amounts  advanced  to 
secure  the  release  of  the  Meeker  mortgage, 
and  to  pay  Interest  on  the  real-estate  mort- 
gages, and  applied  the  remainder  upon  the 
note  and  mortgage  In  question.  After  this 
bad  l>een  done  there  was  still  due  thereon 
something  over  $400.  This  not  having  been 
paid,  proceedings  were  commenced  to  fore- 
close the  mortgage  by  notice  and  sale  by  the 
sheriff  under  the  statute,  whereupon  plaintiff 
Instituted  this  proceeding  to  enjoin  such  sale, 
and  to  Iiave  the  cause  removed  to  the  supe- 
rior court.  It  was  so  removed,  and,  by  agree- 
ment, was  treated  as  an  action  by  the  bank 
to  foreclose  the  mortgage;  and  the  principal 
questions  which  the  court  was  called  upon  to 
decide  grew  out  of  the  claims  on  the  part 
of  the  plaintiff  and  the  defendants,  respec- 
tively, as  to  the  relation  which  the  bank  sus- 
tained to  the  lease  made  by  plaintiff  and  his 
wife  to  E.  0.  Meade.  The  claim  of  the  plain- 
tiff was  that.  In  taidng  said  lease,  Meade  act- 
T,4SF.no.8— 28 


ed  as  trustee  for  the  bank,  and  that,  under 
the  circumstances  surrounding  its  execution, 
the  bank  must  be  held  to  have  taken  it  In 
the  name  of  said  Meade,  as  its  trustee,  for 
the  sole  purpose  of  securing  the  payment  of 
the  note  and  chattel  mortgage,  while  it  is 
claimed  on  the  part  of  the  bank  that  it  had 
no  connection  whatever  with  the  lease;  that 
Its  only  Interest  In  having  it  made  was 
that  the  hop  crop,  which  was  covered  by  the 
mortgage,  might  be  cultivated  and  prepared 
for  market,  so  that  Its  lien  thereon  might 
not  become  valueless.  If  Meade  was  acting 
as  trustee  for  the  bank,  and  the  lease  was 
for  Its  sole  benefit,  the  claim  of  plaintiff  as 
to  Its  liability  to  account  for  the  entire  crop 
as  his  trustee  would  depend  upon  whether 
or  not  the  lease  was  taken  solely  to  secure 
the  payment  of  the  note  and  mortgage.  Upon 
that  question  it  is  claimed  by  the  plaintiff 
that  such  advantage  was  tak«n  of  him  by 
the  bank  that  though,  in  the  lease,  it  was  , 
agreed  that  the  lessee  should  receive  certain 
benefits  not  connected  with  the  payment  of 
the  note  and  mortgage,  such  agreement  could 
not  be  enforced;  that,  notwithstanding  the 
conditions  of  the  lease,  the  bank  should  have 
been  treated  solely  as  the  trustee  of  the 
plaintiff  In  raising  and  marketing  the  hop 
crop,  and  should  have  been  required  to  ac- 
count to  him  for  all  the  money  received,  over 
and  above  that  necessarily  expended  in  the 
production  and  marketing  of  the  crop.  If 
the  evidence  showed  that  the  execution  of 
the  lease  had  been  procured  by  fraud  or 
duress,  such  might  have  been  the  result,  but 
It  did  not  On  the  contrary.  It  fully  appears 
•that  both  plaintiff  and  his  wife  signed  the 
lease  freely  and  voluntarily.  There  is  no 
proof  tending  to  show  that  the  plaintiff  was 
in  any  manner  deceived  or  oppressed,  except 
that  the  I>ank  insisted  uiwn  its  right  to  col- 
lect the  note  and  mortgage  when  due.  To 
so  Insist  has  never  been  considered  even  mor- 
ally wrong;  and,  as  a  matter  of  law,  it 
has  never  been  claimed  that  a  creditor  has 
not  the  right  to  insist  upon  payment,  even 
although  the  debtor  is  not  In  a  condition  to 
pay. 

It  Is  not  necessary  to  further  discuss  ques- 
tions which  might  have  arisen  if  the  lease 
had  been  to  Meade  for  the  benefit  of  the 
bank.  The  trial  court  made  a  finding  of  fact 
to  the  effect  that  the  lease  was  to  Meade, 
and  the  bank  had  no  Interest  whatever  there- 
in, and,  If  this  finding  is  supported  by  the 
proofs.  It  will  be  unnecessary  to  determine 
any  of  the  questions  growing  out  of  the  al- 
leged trust  relation  of  the  bank  to  the  plain- 
tiff. We  have  carefully  examined  all  of  the 
evidence  bearing  upon  this  question,  and 
are  satisfied  that  the  finding  could  not  have 
been  other  than  it  was.  Three  reputable  wit- 
nesses testified  to  the  fact  that  the  lease 
was  for  the  benefit  of  said  Meade  and  two 
other  persons  associated  with  him,  and  that 
the  bank  had  no  Interest  therein.  The  tes- 
timony of  these  witnesses  was  strqngly  con- 
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firmed  by  entries  upon  the  books  of  the  bank 
■which  were  made  soon  after  the  execution 
of  the  lease,  and  were  entirely  consistent 
with  the  claim  that  it  was  for  the  benefit  of 
these  Individuals,  and  inconsistent  with  the 
claim  that  it  was  for  the  benefit  of  the  bank 
Itself.  To  meet  this  strong  showing,  little 
or  no  pro<^  was  offered  on  the  part  of  the 
plaintifC.  Even  his  own  testimony  failed  to 
show  that  It  was  agreed  that  the  lease 
should  be  for  the  benefit  of  the  bank.  On 
the  contrary,  it  tended  to  show  that  it  was 
to  be  for  the  benefit  of  Heade  and  the  two 
persons  associated  with  him.  He  testified 
that  he  was  told  that  the  lease  was  to  be 
made  to  one  of  them,  and  that  he  himself 
selected  Meade  to  be  named  as  lessee.  This 
was  all  that  tended  to  show  that  the  bank 
was  Interested  In  the  lease,  except  some 
loose  statements  by  some  of  its  ofiicers  to 
persons  having  no  interest  In  the  transaction; 
and  they  were  entirely  Insuflaclent  to  have 
established  the  claim  of  the  plaintiff,  even 
if  there  had  been  no  testimony  upon  the  part 
of  the  defendant  tending  to  show  a  contrary 
state  of  facts. 

There  was  a  claim  made  that  plaintiff 
should  have  received  one-third,  Instead  of  one- 
fourth,  of  the  hop  crop;  but  the  lease  having 
been  made  upon  the  basis  of  one-fourth,  and 
not  one-third,  this  claim  must  fall,  for  the 
reason  that  the  contract  was  freely  entered 
Into  by  the  appellant  and  his  wife,  without 
any  such  advantage  having  been  taken  of 
them  as  would  enable  them  to  avoid  any  of 
its  conditions.  The  bank  did  all  that  could 
be  required.  If,  when  it  received  from  the 
lessee  one-fourth  of  the  proceeds  of  the  hop 
crop,  it  applied  it  in  payment  of  the  obliga- 
tions of  the  plaintiff  in  the  order  required  by 
law.  But  it  is  claimed  that  such  proceeds 
should  have  been  applied  first  to  the  pay- 
ment of  the  note  and  mortgage,  and  that,  if 
they  had  been,  said  note  and  mortgage  would 
have  been  fully  paid  and  satisfied.  It  may 
be  conceded  that  they  should  have  been  so  ap- 
plied, if  there  had  been  no  direction  by  the 
plaintiff  as  to  their  application;  but  the  trial 
court,  upon  abundant  proof,  found  that  it 
was  agreed  between  the  bank  and  the  plain- 
tiff that  the  proceeds  of  the  hops  should 
be  applied  first  to  repay  the  bank  the 
amounts  which  it  had  advanced  to  pay  the 
Meeker  mortgage  and  the  interest  on  the 
real-estate  mortgages,  and  no  reason  was 
shown  to  exist  why  such  agreement  was  not 
in  full  force.  There  was  a  claim  that  the 
bank  had  not  accounted  for  the  amount  col- 
lected on  a  certain  note  turned  over  to  It  by 
the  plaintiff,  but  It  was  clearly  shown  by 
the  t^tlmony  of  the  cashier  of  the  bank  that 
the  money  so  collected  had  been  duly  ac- 
counted for,  and  this  was  in  no  manner  con- 
tradicted by  the  testimony  of  the  plaintiff. 
The  claim  that  there  should  have  been  a 
deduction  from  the  amount  due  upon  the 
note,  on  account  of  the  leased  premises  not 
having  been  left  in  the  condition  required  by 


the  terms  of  the  leaae,  is  detemdaed  by  what 
we  have  said  as  to  the  finding  that  the  ba.nk. 
was  not  interested  in  the  lease.  All  of  tbe 
findings  of  fact  oiade  by  the  trial  court  were 
abundantly  supported  by  the  proofs,  and  tbe 
law  of  the  case,  d^ending  upon  such  facts, 
was  correctly  determined.  The  judgment  and 
decree  will  be,  la  all  things,  affirmed. 

DUNBAB,  ANDBBS,   SOOTT.  and  OOB^ 
DON,  JJ.,  concur. 


RBICHBNBAOH  t.  SAOB  et  aL 

(Supreme  Conrt  of  Washington.     Jan.  9, 
1896.) 

LiQCIDATBD    DaMAOBB  —  CoNTBJLCT —  BbEAOH— Ds- 
»ES8B. 

1.  A  provision  in  a  contract  for  the  conBtmc- 
tion  of  a  residence,  that  the  builder,  in  case  of 
noncompletioD  of  the  house  by  a  ^ven  date, 
should  pay  $10  for  each  day's  delay,  is  a  stipula- 
tion for  liquidated  damages. 

2.  The  failure  of  a  subcontractor  to  fulfill 
his  contract  is  no  defesase  to  the  rocovery  of  the 
stipulated  damages. 

3.  Where  a  builder  contracts  to  build  a 
building  by  a  certain  date,  which  requires  Its 
constructimi  dUriog  the  winter  months,  the  se- 
verity of  the  weather  is  alone  insufficient  as  an 
excuse  for  failure  to  perform,  if  the  work  could 
have  been  carried  on  by  the  exercise  of  extra 
means  «r  effort. 

Appeal  fK>m  superior  court,  Pierce  county; 
Frank  Allyn,  Judge. 

Action  by  Charles  Keichenbach  against 
Frank  Sage  and  another.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Town  &  Dillon,  for  appellants.  Ttaylor  & 
McKay,  for  respondent 

DUNBAR,  J.    On  the  Sth  day  of 'October, 

1889,  the  respondent  entered  into  a  contract 
with  the  defendants  Sage  and  Stratton 
whereby  Sage  and  Stratton  agreed  to  erect 
and  complete  a  certain  two-story  residence 
with  a  stone  basement  In  the  city  of  Tacoma, 
except  the  plumbing  and  the  gas  fitting,  for 
the  sum  of  $7,450.  They  contracted  that  tbe 
work  should  be  commenced  on  or  before  Oc- 
tober 10,  1889,  and  that  the  entire  contract 
should  be  performed  as  rapidly  as  possible 
consistent  with  durability  and  safety,  sad 
should  be  completed  on  or  before  February 
10,  1890;  that  in  case  of  failure  to  complete 
the  contract  by  February  10,  1890,  they 
would  pay  as  damages  a  sum  equal  to  $10 
for  each  and  every  day  said  work  and  coo- 
tract  was  delayed  l>eyond  said  date  through 
any  fault  ot  negligence  ot  Sage  and  Stratton. 
Tbe  building  was  not  completed  until  Au- 
gust 28,  1800,  being  a  delay  of  109  days,  and 
plaintiff  brings  this  action  to  recover  $10 
per  day  as  stipulated  damages.  Xlie  trial 
of  the  case  resulted  in  a  verdict  for  the  plain- 
tiff in  the  sum  of  $1,160.  Judgment  was  rea- 
dered,  and  an  appeal  taken  from  said  Judg- 
ment. 
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Tbe  matn  featares  of  the  answer  were: 
(1)  Tbat  tbe  delay  was  caused  by  the  plain- 
tiff and  Als  architect  in  this:  that  on  ac- 
count of  the  unnsvial  cold  and  wet  weather 
they  stopped  tbe  plastering  of  said  bnlldlng, 
and  tbat  the  contractors  were  not  allowed 
to  plaster  during  the  cold  weather,  and  that 
by  sach  orders  they  were  delayed  and  hin- 
dered, without  their  fault  or  negligence,  and 
that  the  plaintiff  thereby  contributed  to  and 
caused  such  delay;  (2)  tbat  the  winter  of 
188&-80  was  unusually  and  extraordlnarQy 
cold  and  wet,  and  tbat  it  was  impossible  to 
proceed  with  the  ordinary  work  of  building; 

(3)  tbat  the  delay  was  caused  by  the  failure 
of  plaintiff  to  furnish  tbe  plumbing  and  gas 
fitting  tor  the  house,  and  tbat  tbe  delay  of 
plaintiff  in  this  regard  contributed  to  and 
was  tbe  cause  of  the  delay  complained  of; 

(4)  that  they  were  unavoidably  delayed  in 
procuring  millwork  for  tbe  building;  ^)  tbat 
tbey  were  delayed  by  the  failure  of  tbe 
Idalntlfl  to  furnish  the  mantels,  hearths, 
and  tiles  and  the  art  glass  for  tbe  building; 
(6)  tbat  tbe  plaintiff  failed  to  furnish  the  de- 
tails of  tbe  millwork  at  a  proper  time,  and 
that  they  were  delayed  on  that  account. 

We  think  tbe  question  which  should  be 
logically  first  settled  in  this  case  is,  was  the 
contract  to  pay  the  damages  specified  a  pro- 
Tislon  for  a  i>enalty  or  for  liquidated  dam- 
ages? There  has  been  SMne  conflict  of  au- 
thority on  this  question,  each  case,  however, 
necessarily  being  decided  with  reference  to 
its  own  particular  circumstances  and  the 
partlcolar  language  of  tbe  contract  We  are 
satisfied,  however,  tbat  tbe  overwhelming 
wel^it  of  authority  sustains  the  contention 
that  this  contract  provides  for  liquidated 
damages.  There  is  nothing  inequitable  in  tbe 
terms  of  this  provlrion.  The  amount  does 
not  seem  to  us  to  be  excessive  or  unreason- 
able. It  does  not  provide  for  the  payment 
of  a  sum  In  gross  on  the  failure  to  comply 
with  the  contract  at  tbe  expiration  of  tbe 
time  limited,  but  the  damages  accrue  accord- 
ing to  the  length  of  time  the  breach  con- 
tinues; and  again,  there  Is  an  element  of  un- 
certainty as  to  tbe  real  damages  which 
would  be  sustained  by  the  plaintiff  which 
renders  it  more  or  less  impracticable  to  be 
determined  by  a  Jury.  Values  of  rents  are 
floctnatlng,  and  dwelling  houses  of  the  char- 
acter and  description  of  this  one  are  ordinari- 
ly not  built  for  rent  at  all,  but  for  the  con- 
venience and  comfort  of  the  owners;  and, 
inasmuch  as  the  parties  saw  fit  to  settle  in 
advance  the  question  of  damages,  and  it 
seems  to  be  cm  an  equitable  basis,  we  do  not 
feel  Justified  in  disturbing  that  contract,  and 
holding  that  It  was  a  contract  which  the  par- 
ties had  no  rlgbt  to  make.  In  Railway  Co. 
V.  Rust,  19  Fed.  239,  it  was  held  that:  "A 
provision  in  a  contract  to  build  a  railroad 
bridge  that.  In  case  of  noncompletion  of  the 
bridge  or  providing  a  crossing  for  trains  by 
a  given  date,  tbe  sum  of  $1,000  per  week 
should  be  deducted  from  tbe  contract  price 


of  the  bridge  for  the  dme  Its  eompletiaii 
or  provision  for  crossing  trains  is  delayed 
beyond  that  date,  Is  a  stipulation  for  liqui- 
dated damages."  In  C!otheal  v.  Talmage,  9 
N.  Y.  551,  it  was  held  that:  "Where  the 
damages  resulting  from  the  breach  of  an 
agreement  are  in  their  nature  entirely  indefi- 
nite and  uncertain,  and  the  parties  have 
mentioned  a  specific  sum  as  liquidated  dam- 
ages, such  sum  will  be  regarded  as  damages, 
and  not  as  a  penalty,  unless  tbe  amount  be 
greatly  dlsproportloned  to  any  probable  es- 
timate of  tbe  actual  damages."  To  the  same 
effect  Is  Ward  v.  Building  Co.  (N.  Y.  App.) 
26  N.  B.  256.  In  Dwlnel  v.  Brown,  54  Me. 
470,  tbe  court,  in  tbe  course  of  its  remarin 
sustaining  the  provisions  of  a  contract  simi- 
lar to  this  one,  said:  "The  parties  them- 
selves best  know  what  their  expectations  are 
In  regard  to  the  advantages  of  their  under- 
taking, and  the  damages  attendant  on  Its 
failure;  and  when  they  have  mutually  agreed 
npon  tbe  amount  of  such  damages  In  good 
faith,  and  without  illegality,  it  Is  as  much 
the  duty  of  the  court  to  enforce  that  agree- 
ment as  It  Is  the  other  provisions  of  tbe 
contract  •  •  *  It  Is  not  for  the  court  to 
Bit  in  Judgment  upon  the  wisdom  or  folly  of 
tbe  parties  in  making  a  contract  when  their 
Intention  is  clearly  expressed,  and  there  is 
no  fraud  or  Illegality.  No  Judges,  however 
eminent,  can  place  themselves  In  the  place 
or  position  of  tbe  parties  when  the  contract 
was  made,  scan  the  motives  and  weigh  the 
considerations  which  infiuenced  them  in  the 
transaction,  so  as  to  determine  what  would 
have  been  best  for  them  to  do,  who  was 
least  sagacious,  or  who  drove  the  best  bar- 
gain. Courts  of  common  law  cannot,  like 
courts  where  tbe  civil  law  prevails,  award 
such  damages  as  they  may  deem  reasonable, 
but  must  allow  tbe  damages,  whether  actual 
or  estimated,  as  agreed  npon  by  the  parties. 
The  bargain  may  be  an  unfortunate  one  for 
the  delinquent  party,  but  it  Is  not  tbe  duty 
of  courts  of  common  law  to  relieve  parties 
from  the  consequences  of  their  own  Improv- 
idence, where  these  contracts  are  free  from 
fraud  and  illegality."  The  same  doctrine  is 
announded  In  Clement  v.  Cash,  21  N.  Y.  253; 
and  In  the  case'  of  De  Oraff  v.  Wlckbam 
(Iowa)  52  N.  W.  503,  which  was  a  case  where 
the  amount  of  forfeiture  was  tbe  same  as  in 
this  case,  viz.  $10  for  every  day  the  house 
should  remain  uncompleted,  the  same  being 
a  dwelling  house,  tbe  court  held  that  the 
sum  named  was  liquidated  damages,  which 
might  be  recovered  In  case  of  a  failure  to 
complete  the  erection  of  the  house  according 
to  the  terms  of  tbe  contract  We  think 
these  contracts  should  be  sustained  where  no 
fraud  or  Illegality  appears  as  a  matter  off 
policy,  foi>  it  would  frequently  save  expen- 
sive and  troublesome  litigation  If  the  parties 
could  contract  In  advance  with  reference  to 
damages,  with  the  knowledge  that  such  con- 
tracts would  without  question  be  enforced. 
We  have  examined  the  testlmoiHr  In  this 
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case  In  detaQ,  and  a  great  deal  of  It,  we 
think,  was  plainly  Inadmissible,  and  was  ad- 
mitted over  tbe  objections  of  the  plaintiff. 
A  great  deal  of  testimony  was  admitted  with 
reference  to  the  difficulties  which  beset  the 
■contractors  in  their  efforts  to  procure  stone 
for  the  foundation  of  the  building.  After  ad- 
mitting testimony  of  this  character,  however, 
the  court  Instructed  the  Jury  that  the  failure 
of  the  defendants'  subcontractors  to  procure 
and  furnish  the  stone,  or  their  failure  to  se- 
cure and  furnish  the  sash  and  doors  In  time 
to  enable  the  defendants  to  complete  the 
'buUdlng  In  the  time  mentioned  In  the  agree- 
ment, furnished  no  excuse  for  the  failure  of 
the  defendants  to  complete  the  building 
within  the  time  prescribed.  It  seems  too 
evident  for  the  Indulgence  of  argument  that 
this  was  a  proper  Instruction.  The  plaintiff 
contracted  with  the  defendants  to  furnish 
the  stone  and  the  sash  and  doors,  and  he 
cannot  be  relegated  to  a  suit  against  any 
subcontractors  with  whom  the  defendants 
may  have  seen  fit  to  enter  Into  a  contract 
for  furnishing  these  materials,  for  the  breach 
of  the  contract  on  the  part  of  such  subcon- 
tractors. The  defendants'  contract  was  to 
furnish  these  materials.  It  was  for  them  to 
•exercise  good  Judgment  with  reference  to  the 
ability  of  the  subcontractors  to  furnish  these 
materials  according  to  their  contract;  and 
they  alone  are  responsible  for  their  delin- 
quencies. The  rule  is  thus  announced  by 
Shearman  &  Redfleld  on  the  Law  of  Negli- 
gence (section  14):  "One  who  is  personally 
bound  to  perform  a  duty  cannot  relieve  him- 
self from  the  burden  of  such  obligation  by 
any  contract  which  he  may  make  for  its  per- 
formance by  another  person.  Therefore  the 
fact  that  he  may  have  used  the  utmost  care 
In  selecting  an  agent  to  perform  this  duty, 
or  that  he  has  entered  Into  a  contract  with 
any  person  by  which  the  latter  undertakes 
to  perform  the  duty,  is  no  excuse  to  the  per- 
son upon  whom  the  obligation  originally  rest- 
«d,  in  case  of  failure  of  performance.  His 
obligation  is  to  do  the  thing,  not  merely  to 
employ  another  to  do  It" 

It  Is  next  objected  that  the  court  erred  In 
Instructing  the  jury  that  the  severity  of  the 
weather  was  not  alone  a  sufficient  excuse  for 
the  failure  of  the  contractors,  If,  regardless 
of  this,  the  work  could  have  been  carried  on 
with  safety  and  durability  by  the  exercise 
of  extra  means  or  effort  on  the  part  of  the 
defendants  during  the  continuance  of  such 
weather.  This  instruction,  we  think,  was 
right  When  this  contract  was  entered  into 
It  was  known  that  It  would  necessitate  the 
doing  of  this  work  by  the  contractors  during 
the  winter  months.  They  bound  themselves 
to  do  the  work  between  the  10th  day  of 
October  and  the  10th  day  of  February,  and 
they  knew  that  they  must  necessarily  do  the 
plastering,  which  work  it  was  claimed  was 
delayed  by  reason  of  the  cold  weather  and 
rain,  during  the  winter  months.  Presumably 
they  took  this  into  consideration,  and  de- 


manded a  higher  price  for  th^r  work  by 
reason  ot  these  necessary  inconveniences, 
and  oD  account  of  the  extra  exposes  Inci- 
dent to  building  In  the  winter.  They  might 
as  consistently  complain  that  the  days  were 
shorter  in  winter  than  in  summer,  and  that 
they  were  delayed  on  that  account  We 
think  the  authorities  are  substantially  uni- 
form so  far  as  this  proposition  Is  concerned. 
In  Railway  Go.  v.  Rust,  supra,  it  was  held 
that  the  fact  that  the  contractors  were  re- 
tarded In  the  woA  by  high  water,  sickness 
of  hands,  etc.,  did  not  excuse  them  from 
performance  of  their  contract;  that  they  as- 
sumed these  risks  when  they  executed  the 
contract  without  a  provision  exempting  them 
from  the  consequences  of  such  casualties; 
and  In  Dermott  v.  Jones,  2  WalL  1,  the  su- 
preme court  of  the  United  States,  In  passing 
upon  this  question,  said:  "It  is  a  well-settled 
rule  of  law  that  If  a  party  by  his  contract 
charge  himself  with  an  obligation  possible 
to  be  performed,  be  must  make  It  good,  unless 
its  performance  is  rendered  Impossible  by 
the  act  of  God,  the  law,  or  the  other  party. 
Unf<»e8een  difBcuItles,  however  great  win 
not  excuse  him."  And  in  commenting  upon 
the  case  of  School  Trustees  v.  Bennett  ^ 
N.  J.  Law,  515,  where  a  gale  of  wind  arose 
without  any  of  the  usual  premonitory  signs 
of  a  storm,  and  prostrated  the  building, 
which,  when  rebuilt  fell  down  again  solely 
on  account  of  the  condition  of  the  soil,  which 
was  soft  and  miry,  and  where  It  was  con- 
ceded that  the  defects  of  the  ground  were 
the  cause  of  the  second  fall,  the  court  held 
that  the  contractors  having  contracted  to 
build  and  complete  the  building  on  a  certain 
lot  the  loss  fell  upon  the  contractors,  and 
said:  "The  principle  which  controUed  the 
decision  of  the  case  referred  to  rests  upon  a 
solid  foundation  of  reason  and  justice.  It  re- 
gards the  sanctity  of  contracts.  It  requires 
parties  to  do  what  they  have  agreed  to  do." 
Of  course,  these  cases  are  all  very  much 
stronger,  so  far  as  any  equities  in  the  con- 
tractors were  concerned,  than  the  case  at 
bar,  where  the  parties  are  simply  relying  on 
the  negligence  or  Inability  of  their  own  sub- 
contractors. See,  also,  3  Am.  &  Eng.  Enc. 
Law,  S  900,  and  note. 

The  instructions  of  the  court  which  wm« 
objected  to,  without  mentioning  them  more 
specifically,  were  along  these  lines,  and  the 
instructions  presented  by  the  appellants  and 
refused  by  the  court  presented  the  opposite 
view  of  the  law.  We  think  the  instructions 
were  substantially  correct  and  the  jury,  un- 
der the  instructions  of  the  court  gave  the  ap- 
pellants the  benefit  of  all  the  delays  which 
were  caused  by  the  Interference  or  neglect  of 
the  respondent;  though  we  are  not  satisfied 
from  the  testimony  that  there  were  any  such 
delays.  It  was  testified  by  one  of  the  con- 
tractors that  the  architect  refused  to  allow 
them  to  proceed  with  the  plastering,  and  that 
they  were  more  or  less  delayed  by  the 
plumbers  not  doing  their  woric^on  UmeL  and 
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farther,  thai,  they  were  delayed  by  reason  of 
the  architect  not  having  furnished  them  the 
details  as  readily  as  he  should  have  done, — 
but  all  these  questions  of  delay  by  the  archi- 
tect not  furnishing  details,  by  the  plumbers 
not  doing  their  work  on  time,  and  the  ques- 
tion regarding  the  plastering,  etc.,  were  dis- 
puted facta,  which  were  submitted  to  the 
Jury.  The  plumber  who  did  the  work  and 
the  architect  flatly  contradicted  the  asser- 
tions made  by  the  witnesses  of  the  defend- 
ants. The  architect  swears  positively  that 
he  did  not  forbid  them  to  proceed  with  the 
plastering,  but  that  he  told  them  that  be 
would  not  receive  the  plastering  If  it  was 
fn»en;  that  they  could  put  in  "salamanders," 
which  would  warm  the  rooms,  and  proceed 
with  their  work  Indeed,  the  contractors 
themselves  testified  that  it  would  have  been 
possible  to  warm  the  rooms  with  "salaman- 
Jere"  so  that  the  work  could  have  proceeded 
with  safety.  Then,  according  to  their  own 
testimony,  the  greater  part  of  the  delay  was 
caused  by  the  failure  of  their  subcontractors 
to  famish  them  the  rock  for  the  foundation 
and  the  millwork.  Mr.  Sage,  one  of  the 
contractors,  testifies:  "The  principal  cause 
was  in  getting  in  the  foundation.  It  was  al- 
most impossible  to  get  the  stone  there.  The 
next  cause  after  the  st(Hie  was  the  weather." 
As  we  have  already  seen,  their  failure  to  get 
the  stone  there  and  the  millwork  and  the 
Inclemency  of  the  weather  were  matters 
which  they  could  not  plead  In  this  action. 
The  jury,  having  beard  all  the  testimony, 
and  having  considered  it  under  proper  in- 
structions from  the  court,  must  be  presumed 
to  have  reached  the  correct  conclusion  %a 
to  the  amount  of  damages  which  should  be 
awarded  under  the  contract  The  Judgment 
will  therefore  be  ailirmed. 

HOYT,  O.  J.,  and  ANDEES,  SCOTT,  and 
GOBDON,  JJ.,  concur. 


DUGOAIt  et  Tix.  T.  DBMPSBT  et  ax. 

(Supreme   Court  of  Washington.     Jan.  9, 
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Vbndor  A.-XD  Ft7RCHA3EK— Contract  for  Debd — 

Bascissiox— Cross  Complaist — Forsolo- 

SCRS — Dbilako  roB  Dbed. 

1.  In  a  suit  brought  to  rescind  a  contract 
for  the  purchase  of  real  property,  and  to  cancel 
ontstanding  notes  and  a  mortgage  secured  there- 
by, on  the  ground  that  defendant's  deed  to  plain- 
tiff had  never  been  properly  executed,  defendant 
may  maintain  a  cross  complaint  to  foreclose  the 
mortgage. 

2.  Before  plaintiff  can  maintain  snch  action 
where  no  fraud  on  the  part  of  the  grantor  was 
shown,  a  demand  for  the  delivery  of  a  good  and 
sufficient  deed  mast  have  l>een  made  on  defend- 
ant. 

Appeal  from  superior  court,  B^ng  county; 
J.  W.  lAngley,  Judge. 

Action  by  Edward  Duggar  and  Dixie  L. 
Duggar  against  T.  H.  Dempsey  and  Rowena 
B.  Dempsey  to  rescind  a  contract  for  the  pur- 


chase of  real  property.  From  a  Judgment 
In  favor  of  defendants,  plaintiffs  appeaL  Af- 
firmed. 

Richard  Saxe  Jones  and  Brlnker,  Jones 
&  Richards,  for  appellants.  &  H.  Piles,  for 
respondents. 

HOYT,  O.  J.  On  or  about  March  31,  1893; 
tiie  defendants  were  the  owners  of  the  real 
estate  the  title  to  which  is  Involved  in  thi» 
action.  The  paper  title  was  In  the  defend- 
ant Bowena  B.  Dempsey,  wife  of  the  other 
defendant;  bot  whether  she  held  such  title- 
as  her  own  separate  property,  or  for  the- 
community  composed  of  herself  and  hus^ 
band,  did  not  clearly  appear,  and  was  not 
material  upon  any  question  presented  by  thi» 
record.  On  or  about  that  day,  the  defendant 
T.  H.  Dempsey  sold  the  property  to  Edward 
Dnggar,  one  of  the  plaintiffs.  The  other 
plaintiff  is  his  wife.  At  the  time  of  such 
sale,  $200  of  the  purchase  price  was  paid, 
and  a  receipt  given  therefor,  which  contained 
a  memorandum  of  the  terms  and  condition* 
of  the  sale,  one  of  which  was  that,  upon  the 
payment  of  the  further  sum  of  $800,  a  dee* 
was  to  be  given  to  said  Duggar,  subject  to 
a  mortgage  then  on  the  property.  The  re- 
mainder of  the  purchase  price  was  to  be- 
secured  by  promissory  notes  of  the  said  Dug- 
gar, secured  by  a  mortgage  executed  by  him- 
self and  wife.  Soon  thereafter  the  $800  was 
paid,  and  what  purported  to  be  a  deed  from 
said  T.  H.  Dempsey  and  his  wife  delivered 
to  said  Edward  Duggar,  who  executed  notes 
to  said  T.  H.  Dempsey  In  accordance  witl> 
the  conditions  of  the  contract,  and  cansett 
them  to  be  secured  by  a  mortgage  on  the 
property.  The  deed  and  notes  and  mortgage 
were*  not  delivered  until  about  the  6th  ofi 
April,  1883;  but,  the  deed  having  been  date* 
March  30th,  it  was  agreed  that  the  notes  an* 
mortgage  sfaouid  also  be  dated  on  that  day. 
Prior  to  the*  delivery  of  the  deed,  the  plain- 
tiffs were  put  in  possession  of  the  property, 
and  have  continued  In  such  possession.  For 
Bore  than  a  year  after  the  transactions 
connected  with  the  contract  of  sale  and  the 
making  of  the  deed  and  notes  and  mort- 
gage, the  plaintiffs,  from  time  to  time,  made 
payments  substantially  In  accordance  witb 
the  conditions  of  the  notes,  when  they  cease* 
to  make  payments,  and  soon  thereafter 
commenced  this  action,  by  which  they  sought 
to  have  the  contract  of  sale  rescinded,  the 
mortgage  and  notes  outstanding  canceled, 
and  to  recover  back  the  moneys  paid  by 
them  upon  the  contract,  together  with  cer^ 
tain  other  sums  alleged  to  have  been  expend- 
ed in  Improving  the  property.  The  ground 
upon  which  this  relief  was  sought  was  that 
the  deed  which  had  been  delivered,  an< 
which  purported  to  be  that  of  the  defend- 
ants, husband  and  wife,  had  never  been  ex- 
ecuted by  the  wife,  and  that  for  that  rea- 
son no  title  had  passed  to  the  plaintiffs; 
that,  at  the  time  such  deed  was  delivered,  the 
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defendant  T.  B,  Dempaey  knew  tbat  It 
was  void,  and  caused  It  to  be  bo  delivered 
'witb  the  Intent  to  defraud  the  plaintlfEs. 
The  defendants  denied  the  material  allega- 
tions of  the  complaint,  and  alleged,  by  way 
©f  cross  complaint  or  counterclaim,  that  the 
conditions  of  the  mortgage  had  been  broken, 
and  asked  that  It  be  foreclosed.  The  plain- 
tUfs  made  a  motion  to  strike  this  cross  com- 
plaint or  counterclaim,  and  the  refusal  of  the 
court  to  grant  such  motion  is  the  first  error 
relied  upon  for  a  reversal. 

Was  the  foreclosure  of  this  mortgage  so 
connected  with  the  subject-matter  of  ttae 
plaintiffs'  action  as  to  be  entitled  to  be  put 
In  by  way  of  counterclaim  ?  One  of  the  ob- 
jects of  the  suit  was  to  have  this  mortgage 
and  the  notes  secured  thereby  declared  in- 
valid, and  to  have  them  canceled  and  de- 
livered up.  This  being  so,  their  validity  was 
necessarily  involved  in  a  trial  of  the  issues 
made  upon  the  complaint,  and  that  was  one 
«f  the  issues  which  would  necessarily  have 
■risen  if  an  Independent  action  to  foreclose 
the  mortgage  had  been  instituted  by  the  de- 
fendants. The  facts  to  be  determined  un- 
der the  complaint  in  this  action,  and  in  an 
independent  action  to  foreclose  the  mort- 
gage, would  have  been  substantially  the 
same;  hence  there  was  no  good  reason  why 
the  whole  matter  should  not  be  determined 
In  the  action  first  brought  The  subject-mat- 
ter of  the  counterclaim  was  so  connected 
with  the  cause  of  action  set  out  in  the  com- 
plaint that  it  could  properly  be  interposed. 

The  other  alleged  errors  depend  almost 
entirely  upon  the  claim  that  the  court  erred 
In  its  findings  of  fact  The  court  found 
against  the  claim  of  plaintiffs  upon  every 
material  issue,  and,  if  its  findings  are  sup- 
ported by  the  evidence,  its  judgment  in  favor 
•f  the  defendante  must  be  allowed  to  stand. 
But  It  is  earnestly  contended  by  the  appel- 
lants that  the  material  findings  are  entirely 
unsupported  by  the  proofs.  It  so  clearly 
iU)I)eared  from  the  evidence  that  the  name 
•f  defe^.dant  Rowena  B.  Dempsey,  who,  it 
was  alleged,  had  not  signed  the  deed,  haA 
been  by  her  written  where  it  appeared  in 
■aid  deed,  that  it  is  not  contended  that  the 
court  did  not  rightfully  find  such  to  have 
been  the  fact;  but  it  is  claimed  that  the  cir^ 
eumstances  surrounding  the  execution  of  the 
deed  made  it  certain  that  if  she  in  fact  wrote 
her  name  where  it  appeared  upon  it  the  in- 
strument was  in  an  incomplete  state;  that 
at  tbe  time  neither  the  name  of  the  party  of 
the  second  part  the  consideration,  nor  the 
date  when  executed  was  written  therein; 
tbat  for  that  reason  it  was  no  more  her  deed 
than  it  would  have  been  if  her  name  had 
not  appeared  thereon.  It  is  not  necessary  to 
decide  as  to  the  effect  of  a  deed  executed 
when  so  incomplete,  for  the  reason  tbat  we 
are  not  satisfied  that  such  was  the  state  of 
the  one  under  consideration  when  executed 
by  said  defendant  The  evidence  tending  to 
diow  that  It  was  incomplete  at  the  time  of 


its  execution  to  nnaatlsfactory.  It 
founded  entirely  upon  the  claim  that  nego- 
tiations by  the  plaintiffs  for  the  purchase  of 
the  property  were  not  commenced  until  aft- 
er said  defendant  left  the  city  of  Seattle  for 
San  Francisco,  while  it  clearly  appeared  that 
she  signed  the  deed  before  she  left  The  evi- 
dence of  both  of  the  defendants  was  to  the 
effect  that  the  negotiations  were  commenced 
before  tbe  defendant  Rowena  R.  Dempeejr 
left  for  San  Francisco,  and  that  tbe  deed  was 
filled  out  at  the  time  it  was  executed  by  h&r. 
It  appeared  that  said  defendant  left  on  a 
certain  day.  Hence  the  day  on  which  tbe  ne- 
gotiations commenced  was  materiaL  Plain- 
tiffs testified  that  it  was  on  the  30th  day  of 
March,  but  gave  no  reason  why  they  remem- 
bered that  it  was  on  that  day,  except  as  tt 
related  to  certain  days  npon  which  the  plain- 
tiff Edward  Duggar  was  off  from  duty  as 
conductor  on  a  railroad.  But  no  reason  was 
given  why  they  remembered  such  days. 
Hence  their  testimony  as  to  the  date  of  the 
negotiations  is  not  aided  by  any  circum- 
stance which  could  be  relied  upon  to  fix  such 
date.  Testimony  as  to  the  exact  date  of  an 
occurrence  long  past  was  of  little  value, 
unless  aided  by  reference  to  some  circum- 
stance the  date  of  which  was  known.  Es- 
pecially  was  this  so  for  the  reason  that  It 
would  have  been  easy  to  fnmish  more  sat- 
isfactory evidence  !f  the  facts  were  as 
claimed  by  plaintiffs.  The  date  when  he  was 
laid  off  as  conductor  must  have  appeared  up- 
on the  books  of  the  railroad  company,  and  it 
would  have  been  easy  to  have  so  fixed  it 
that  It  could  not  have  been  questioned.  Un- 
der all  the  drcumstances,  the  evidence  was 
Insufilclent  to  overcome  the  presomptlona 
flowing  from  a  deed  regular  upon  its  face, 
shown  to  have  been  signed  by  each  of  the 
grantors  named  therein.  There  was  in  the 
proofs  some  evidence  other  than  that  re- 
ferred to  tending  to  show  that  the  consid- 
eration for  which  the  land  was  to  be  sold 
was  not  in  tbe  deed  at  tbe  time  it  was  exe- 
cuted. But  even  if  the  consideration  bad  not 
been  written  in  it  at  the  time  it  was  signed 
by  the  wife,  that  fact  alone  would  not  In 
our  opinion,  under  the  circumstances,  make 
the  deed  void. 

But  it  is  not  necessary  to  decide  as  to 
whether  or  not  the  deed  In  question  was 
properly  executed.  Tbat  a  contract  of  sale 
was  entered  into  between  the  plainttCTS  and 
the  defendant  T.  H.  Dempsey  is  not  dis- 
puted, and  this  contract  could  not  be  re- 
scinded by  the  plaintiffs  until  default  had 
been  made  by  said  Dempsey,  and  he  would 
not  be  in  default  for  not  delivering  a  deed 
until  one  had  been  demanded.  It  was  shown 
that  no  demand  had  ever  been  made.  The 
claim  that  the  contract  could  not  be  avoid- 
ed without  It  was  clearly  made  In  the  brief 
of  respondents.  In  their  reply  brief,  appel- 
lants substantially  concede  that  such  is  the 
general  rule,  but  say  that  it  does  not  ap- 
ply, for  the  reason  that  in  their  complaint 
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they  alleg«  the  fraud  of  the  defendant  T. 
H.  Dempeey,  on  account  of  which  they 
coold  not  aafely  demand  a  deed.  But  the 
fact  that  allegations  of  fraud  were  contained 
In  the  complaint  could  not  deprlye  defend- 
ants of  any  rights,  unless  such  allegations 
were  supported  by  proof;  and  a  careful  ex- 
amination has  satisfied  us  that  there  was  no 
erldence  tending  to  show  any  intent  on  the 
part  of  the  defendants,  or  either  of  them,  to 
defraud  plalntMTs.  Even  if  the  deed  was  ex- 
ecuted in  an  incomplete  state,  that  fact  alone 
would  not  tend  to  show  that  it  was  under- 
stood and  intended  to  pass  only  a  pretended 
title  to  the  plaintiffs,  and  that  thereafter 
the  grantor,  who  had  signed  the  deed  in  its 
incomplete  state,  shonld  refuse  to  be  bound 
thereby.  Besides,  we  are  of  the  opinion  that 
the  superior  court  was  right  when  it  found 
that  the  defendant  Rowena  R.  Dempsey  was 
-estopped  from  claiming  that  the  deed  la 
qnestioo  was  yoid.  The  only  circumstance 
relied  upon  to  prevent  this  estoppel  was  an 
alleged  conversation  between  said  defend- 
ant and  one  of  the  plaintifTs,  but,  under  all 
the  circumstances,  we  do  not  think  that  such 
conversation  could  be  invoked  for  that  pur- 
pose That  it  was  not  at  the  time  deemed 
important  by  the  plaintlflFs  is  shown  by  the 
fact  that  for  a  long  time  thereafter  they 
continued  to  recognize  the  contract  and 
make  payments  thereon.  This  disposes  of 
piaintifFs'  case. 

Upon  the  Issues  raised  upon  the  counter- 
claim, but  one  question  of  fact  was  present- 
ed. It  was  claimed  on  the  part  of  the  plain- 
tiffs that  the  notes  secured  by  the  mortgage 
bad  been  changed  by  filling  what  was  a 
blank  at  the  time  of  their  execution  with 
tlie  word  "quarterly,"  so  as  to  make  the 
interest  payable  quarterly.  The  trial  court 
found  against  this  contention  of  plaintifTs, 
and  we  tMnk  rightfully.  It  is  true  that  the 
plaintifr  Edward  Dnggar  testified  that,  at 
the  time  he  signed  the  notes,  the  word  "quar- 
terly" was  not  written  In  them,  and  his  evi- 
dence was  supported  in  some  degree  by  that 
of  his  wife;  but  their  testimony  was  much 
weakened  by  the  fact,  also  testified  to  by 
them,  that  the  Interest  was  to  be  paid  annu- 
ally, when,  by  the  terms  of  the  notes,  it 
would  'Only  be  due  with  the  principal  if 
the  space  now  filled  by  the  word  "quarter- 
ly" had  been  left  blank.  Some  of  the  notes 
had  several  years  to  run;  hence,  if  the  blank 
was  unfilled,  they  did  not  express  the  agree- 
ment testified  to  by  plaintiffs.  Against  this 
was  the  testimony  of  defendant  T.  H.  Demp- 
sey, confirmed  by  the  appearance  of  the 
notes  and  by  the  testimony  of  the  witness 
-Jacobs,  who,  at  the  time  of  the  execution  of 
the  notes  and  mortgage,  was  present,  as  an 
attorney  representing  the  interests  of  the 
plaintiffa  It  is  true  that  he  would  not  say 
whether  or  not  the  blanks  were  filled  at  the 
time  the  notes  were  signed,  but  It  was  easy 
to  be  seen  from  what  he  did  say  that  he 
was  strongly  inelined  to  the  opinion  that 


ttey  were.  The  force  of  written  Instru- 
ments, fair  upon  their  face,  should  not  t>e 
changed  by  oral  proof,  unless  It  is  of  a  sat- 
isfactory character,  and  such  was  not  the 
character  of  the  proof  offered  to  show  that 
these  notes  had  been  changed  after  execu- 
tion. 

We  are  of  the  opinion  that,  upon  the  entire 
record,  the  superior  court  made  such  a  decree 
as  the  pleadings  and  proofs  warranted;  and 
it  will  be  affirmed. 

DUNBAR,  ANDERS,  SCOTT,  and  QOBr 
DON,  JJ.,  concur. 


DONOHOB-KBLIiT  BANKING  00.  ▼. 
PUQET  SOUND  SAT.  BANK  et  al.i 

(Soprsma  Court  of  Wuihington.     Jan.   8^ 
1S96.J 

NaooTiABUi  Ikstbdmbnts  —  Who  abb  Joun 
Haxebs. 
In  response  to  a  demand,  by  a  persoa 
holding  a  certificate  of  deposit  against  a  bnn]^ 
that  the  bank,  in  conaideration  of  an  extension, 
send  a«  security  a  note,  signed  by  the  bank  and 
indorsed  by  the  directors,  payable  in  one  day, 
a  note,  executed  in  Seattle,  payable  in  one  day, 
and  signed  on  the  back  by  the  directors,  was  on 
the  day  following  its  execution  mailed  to  the 
payee  in  Suii  Francisco;  the  two  towns  being 
about  1,000  miles  apart.  Held,  the  directorf 
were  joint  makers  and  not  indorsers. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Donohoe-Kelly  Banking  Conk- 
pany  against  the  Fuget  Sound  Savings  Bank 
and  others.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  Julius  Horton  and  J.  Lop- 
ing Whlttlngton  appeal.    Affirmed. 

Donworth  &  Howe,  for  appellant  Whlttlng- 
ton. John  G.  Barnes,  for  appellant  Horton. 
Bausman,  Kelleher  &  Emory  and  Cox,  Cot- 
ton, Teal  &  Minor,  for  respondent. 

DUNBAR,  J.  On  August  2,  1898,  the  plain- 
.tlff  (respondent  in  this  case),  the  Donohoe- 
Kelly  Banking  Company,  of  California,  wrote 
to  the  defendant  bank,  asking  for  a  note  of 
$5,000  to  take  up  a  certificate  of  deposit 
which  the  plaintiff  then  held  against  the  de- 
fendant bank.  The  reference  In  the  letter  to 
the  note  was  as  follows:  "In  view  of  the 
temporary  extension  we  are  compelled  to 
grant  you  In  the  matter  of  the  loan  of  $5,- 
000,  please  supply  us  with  security  at  once. 
In  the  form  of  a  promissory  note,  issued  by 
the  bank  and  Indorsed  by  the  directors,  and 
made  payable,  say,  one  day  after  date."  In 
accordance  with  this  request  an  ordinary 
promissory  note  for  $5,000  was  drawn  up  in 
favor  of  the  respondent  bank,  signed  by  the 
Puget  Sound  Savings  Bank,  the  defendant, 
and  Indorsed  by  A.  H.  Jose,  W.  D.  Perkins, 
H.  S.  Martin,  Julius  Horton,  and  J.  Loring 
Whlttlngton.  The  note  was  dated  at  Seattle, 
August  7,  188S,  and  was  made  payable  in 
Seattle  at  the  Puget  Sound  Sayings  Banlc 

i  For  opinion  on  rehearing,  see  43  Pac.  942C 
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Tbe  note  was  Indorsed  as  aforesaid,  after  its 
execntloii,  and  before  It  became  due;  was  re- 
tained by  tlie  officers  of  tlie  l>ank,  who  are 
tbe  indorsers  mentioned  above,  until  the  8tta 
day  of  August,  and  was  tlien  mailed  to 'tbe 
respondent  at  San  Francisco.  In  tlie  course 
of  time  suit  was  brought  against  the  bank  and 
tbe  indorsers  to  recover  the  amount  specified 
in  the  note.  Judgment  was  obtained  against . 
the  defendants  in  the  court  below,  from  which 
Judgment  Horton  and  Whittington  appealed 
to  this  court  It  may  be  said  that  upon  the 
close  of  the  testimony  the  court  instructed  the 
Jury  to  find  a  verdict  for  the  plaintiff. 

The  pertinent  question  in  this  case  is,  what 
is  the  liability  assumed  by  a  third  person,  or 
a  person  other  than  the  payee,  who  writes  his 
name  on  the  back  of  a  promissory  note  after 
its  execution  by  the  maker  and  before  the  de- 
livery to  the  payee?  It  is  conceded  by  the 
appellants  that  the  weight  of  authority  is  that, 
in  the  absence  of  special  agreement,  the  law 
wiU  imply  an  undertaking  as  maker,  but 
they  claim  that  the  weight  of  reason  is  in 
favor  of  the  liability  as  Indorser.  And  it  is 
also  claimed  by  the  appellants  that  the  text 
writers  are  uniform  in  support  of  this  propo- 
sition. It  may  be  said,  however,  in  answer 
to  this,  that  it  is  the  adjudication  by  courts, 
rather  than  the  personal  opinions  of  text 
writers,  which  settles  the  law  In  regard  to 
questions  of  this  kind.  The  text  writers, 
however,  we  find,  upon  an  examination,  are 
not  uniform  in  holding  the  liability  of  a  sign- 
er of  this  kind  to  be  that  of  an  indorser.  It 
is  true  that  Mr.  Daniels,  in  his  work  on  Ne- 
gotiable Instruments  (section  714),  states 
that  his  own  view  is  tliat  the  party  who 
puts  his  name  on  tbe  back  of  a  negotiable 
note  before  it  is  indorsed  by  the  payee  should 
be  presumed  to  be  a  first  indorser.  But  the 
Idea  of  Mr.  Tiedeman,  in  his  work  on  Com- 
mercial Paper  (section  271),  is  that  the  lia- 
bility is  that  of  a  guarantor;  while  Edwards 
on  Promissory  Notes  inclines  to  the  rule  enun- 
ciated by  the  supreme  court  of  the  United 
States  in  Rey  v.  Simpson,  22  How.  341,  viz. 
that  the  liability  is  that  of  a  Joint  maker; 
and  Randolph  on  Commercial  Paper  (section 
831)  says,  in  discussing  this  question:  "The 
view  which  finds  most  support  is  probably 
that  which  holds  the  Indorsement  of  a  nego- 
tiable note  by  a  stranger  before  or  at  the 
time  of  its  delivery  to  the  payee  to  be,  prima 
facie,  an  original  undertaking  as  Joint  mak- 
er, with  an  implied  liability  as  such  to  the 
payee  and  all  holders  for  value."  Mr.  Dan- 
iels seems  to  think  that  the  effect  of  the 
court's  holding  the  parties  liable  as  Joint 
makers  has  been  to  mystify  the  law  and 
make  its  administration  uncertain.  It  seems 
to  ua,  however,  that  such  a  holding  would 
tend  to  simplify  the  administration  of  the 
law  and  make  certain  tbe  liability.  The  con- 
fusion growing  out  of  an  attempt  to  deter^ 
mine  the  liability  to  be  other  than  that  of  a 
Joint  maker  is  demonstrated  by  the  fact  that 
the  New  York,  Pennsylvania,  Tennessee,  Ala- 


bama, Indiana,  Mississippi,  Wisconsin,  and 
Oregon  courts  have  held  in  accordance  with 
the  theory  announced  by  Mr.  Daniels,  viz. 
that  such  signers  were  first  indorsers;  while 
California,  Illiuois,  Kansas,  j^entucky,  Ne- 
braska, and  Nevada  reflect  the  idea  enunci&tr 
ed  by  Mr.  Tiedeman,  that  thetr  liability  is 
that  of  a  guarantor.  On  the  other  hand,  tlie 
courts  of  Vermont,  Massachusetts,  New  Jer- 
sey, Missouri,  Maryland,  New  Hampshire, 
Michigan,  Virginia,  Colorado,  Wisconsin. 
Texas,  Utah,  Ohio,  Rhode  Island,  Lonisiana, 
Minnesota,  North  Carolina,  South  Carolina, 
and  the  supreme  court  of  the  United  States 
have  decided  squarely  that  the  liability  x>f  a 
person  other  than  the  payee  who  signs  the 
note  on  its  back  before  it  is  due  is  that  of  a 
Joint  maker.  The  reasons  for  these  respec- 
tive decisions  are  so  multifarious  and  have 
been  so  often  repeated,  that  it  would  serve 
no  good  purpose  to  indulge  in  an  analysis  of 
them  here.  But  we  are  satisfied  with  tlie 
reasoning  of  the  courts  last  mentioned,  aad 
hold,  with  them,  that,  prima  facie,  at  least, 
the  liability  in  such  case  is  that  of  a  Joint 
maker. 

We  do  not  think,  however,  that  the  decision 
of  this  proposition  was  really  necessary  in 
this  case,  for  the  whole  circumstances  of  tbe 
case  show  so  plainly  that  it  was  neither  the 
intention  of  the  plaintiff  nor  the  defendants 
that  the  defendant  indorsers  (and  we  use 
this  word  "indorsers"  simply  to  distinguish 
those  who  signed  on  the  back  of  .the  note 
from  those  who  signed  at  the  bottom)  intend- 
ed that  their  liability  should  be  other  than 
that  of  the  liability  of  a  maker,  and  that  they 
waived  their  rights  as  indorsers  or  guaran- 
tors. The  circumstances  surrounding  the  re- 
quest for  and  the  execution  of  this  note  make 
It  absolutely  impossible  that  the  intention  on 
either  side  was  that  these  indorsers  should 
have  a  right  to  demand  and  notice.  Here 
was  a  note,  executed  in  Seattle,  in  favor  of 
a  party  who  lived  in  San  Francisco,  1,000 
mUes  away,  made  payable  one  day  after 
date;  and  the  court  will  take  Judicial  notice 
that,  if  it  had  been  mailed  on  the  day  it  was 
executed,  it  would  have  l)een  a  physical  im- 
possibility for  it  to  have  been  delivered  in 
San  Francisco  before  it  was  due;  much  less 
to  have  been  returned  to  Seattle,  and  notice 
served  upon  the  indorsers  before  its  matur- 
ity. And  the  canon  of  interpretation.  In- 
voked by  the  appellants,  and  which  was  an- 
nounced In  the  case  of  Rey  y.  Simpson,  su- 
pra, that  "the  interpretation  of  the  contract 
ought  in  every  case  to  be  such  as  wHl  carry 
into  effect  the  intention  of  the  parties," 
when  applied  to  this  case,  precludes  the  ap- 
pellants from  the  benefit  of  the  defease  which 
they  claim;  for  the  idee  that  they  could  in- 
tend that  their  liability  depended  upon  no- 
tice and  demand,  after  maturity,  under  the 
circumstances  of  this  case,  is  so  absolutely 
contradicted  by  the  circumstances  themselves 
that  we  are  at  a  loss  to  know  how  to  discuss 
the  proposition.    We  do  not  think  there  Is 
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any  merit  In  any  of  the  contentions  of  the 
appellants,  and  the  judgment  will  therefore 
be  affirmed. 

HOYT.  a  J.,  and  ANDERS,  SCX)IT,  and 
GOBDON,  JJ.,  concnr. 


PBTBOS  T.  CITY  OP  VANOOUVHR  et  aL 


(Supreme   Conrt  of   Washington. 
1896.) 


Jan.   9, 


XvmciPAi.    Bonds  —  Form    of    Bubkibsioh    to 

VoTSBS— Oknekal  Indbbtedxbss  Pubposis 

— Adthoriti  o»  Council. 

1.  The  city  of  Vancouver  waa  authorized  to 
iarae  bonda  to  an  amount  not  exceeding  6  per 
cent,  of  the  taxable  valuatioD  of  the  city  for  the 
purpose  of  enlarging  the  Ught  plant,  and  was 
also  authorized  to  incur  an  indebtedness  not  ex- 
ceeding 5  per  cent  of  the  taxable  valuation  of 
the  ci&  for  general  municipal  purposes.  Cer- 
tain bonds  were  issued  with  the  approval  of  the 
voters,  and  [>art  of  the  proceeds  derived  from 
the  sale  thereof  was  used  on  the  light  plant. 
The  ordinance  submitting  to  the  people  the  ques- 
tion as  to  whether  the  bonds  should  be  issued, 
stated  that  they  were  for  the  purpose  of  raising 
money  for  the  light  plant  and  for  other  munici- 
pal purposes.  Held,  that  the  moneys  expended 
on  ue  Ught  plant  did  not  constitute  part  of  the 
5  per  cent,  indebtedness  authorized  to  be  Incur- 
red for  general  municipal  purposes. 

2.  The  city  council  had  authority  to  submit 
the  question  of  the  issuance  of  bonds  for  light 
purposes  in  connection  with  an  issue  for  general 
mnnjcipal  purposes,  each  purpose  being  specified 
in  the  ordinance  submitting  the  question  to  the 
people. 

3.  If  the  council  had  no  such  authority,  the 
bonds  were  invalid,  and  the  moneys  realized 
therefrom  were  therefore  no  part  of  the  indebt- 
edness authorised  to  be  incurred  for  general 
municipal  purposes. 

Appeal  from  Baperknr  court,  Olarke  county; 
A  L.  Miller,  Judge. 

Action  by  A.  Petroe  against  the  city  of 
YancouTer  and  others  to  enjoin  the  sale  of 
certain  municipal  bonds.  There  was  a  jndg- 
msait  toe  defendants^  and  plaintiff  appeals. 
Affirmed. 

0.  D.  Bowles,  for  appellant.  Moody,  Goo- 
vert  &■  StapletoD,  for  respondents. 

HOYT,  ax  On  the  3d  day  of  NoTembcr, 
1890,  the  commMi  council  of  the  city  of  Van- 
eouver  passed  an  ordinance  submitting  to 
the  voters  therein  the  question  of  borrowing 
$55,000  by  the  city  for  municipal  purposes. 
The  proposition  was  approved  by  the  requi- 
site majMlty  of  the  -voters,  and  thereafter 
the  common  council  Issued  KJ  negotiable  cou- 
pon bonds  of  the  denomination  of  $1,000,  all 
of  which  were  sold,  and  are  now  outstanding 
oMlgations  of  said  city.  Thereafter  there 
was  snbmitted  to  the  voters  of  said  city  the 
question  of  legalizing  its  indebtedness  to  the 
amount  of  sometliing  over  $'.fii,(XIU.  The  prop- 
osition was  indorsed  at  the  election  called  for 
that  purpose,  and  thereafter  the  common 
council  adopted  a  resc^ution  authorizing  the 
Issae  of  bonds  to  the  amount  of  $20,000  for 
funding  the  Indebtednem  bo  legalized.     Un- 


der the  resolution  so  adopted,  and  by  virtue 
of  the  provisions  of  the  act  "to  authorize 
counties,  cities  and  towns  to  issue  bonds  to 
fund  outstanding  indebtedness,  and  providing 
for  the  levy  and  collection  of  a  specific  tax 
to  pay  the  principal  and  Interest  of  such 
bonds  and  declaring  an  emergency,"  bids  for 
said  bonds  were  requested,  and  that  of  the 
defendants  Morris  &  Whitehead  accepted, 
and  the  right  to  purchase  said  bonds  accord- 
ed to  them;  and  the  officials  of  said  city  were 
about  to  execute  and  deliver  the  bonds  so 
contracted  to  be  sold,  to  prevent  which  this 
action  was  instituted  to  have  the  defendants 
enjoined  from  further  proceeding  In  the  mat- 
ter of  the  sale  of  said  bonds.  The  ground 
upon  which  such  injunction  was  sought  was 
that  the  Indebtedness  which  was  to  be  fund- 
ed by  the  Issue  of  the  bonds  was  not  a  part 
of  the  legal  Indebtedness  of  the  city  of  Van- 
couver, and  the  foundation  of  this  claim  was 
that  the  vote  by  which  it  was  sought  to  vali- 
date It  was  of  no  effect,  for  the  reason  that 
such  Indebtedness,  with  that  already  outstand- 
ing, was  more  than  6  per  cent,  of  the  assessed 
valuation  of  the  city  for  the  preceding  year. 
From  the  figures  set  out  In  the  complaint  it 
appeared  that.  If  the  entire  amount  of  the  $55,- 
000  represented  by  the  first  Issue  of  bonds  was 
a  part  of  the  6  per  cent,  of  Indebtedness  which 
the  city  was  authorized  to  Incur  for  ordinary 
city  purposes,  the  $23,000  of  Indebtedness 
sought  to  be  legalized  would,  when  taken 
with  the  other  outstanding  Indebtedness, 
amount  to  more  than  5  per  cent,  of  the  assess- 
ed valuation  of  the  city,  and  for  that  reason 
would  not  be  capable  of  validation  by  a  vote 
of  the  people.  It,  however,  was  made  to  ap- 
pear that  of  the  $55,000  procured  by  the  sale 
of  the  first  issue  of  bonds  about  $%,000  was 
exx>ended  In  Improving  the  electric  light 
plant  of  the  city,  and  about  $8,000  was  used 
In  the  construction  of  a  sewerage  system, 
and  It  was  contended  on  the  part  of  the  re- 
spondents that  on  this  account  only  about 
$17,000  of  the  Indebtedness  represented  by 
said  bonds  was  a  part  of  the  6  per  cent,  of 
Indebtedness  which  the  city  was  authorized 
to  incur  for  general  municipal  purposes,  and 
that  the  $88,000  constituted  a  part  of  the  5 
per  cent,  of  Indebtedness  which  could  be  In- 
curred for  the  purchase  or  construction  of  a 
light  plant  and  for  sewerage  purposes. 

The  ordinance  submitting  to  the  people  the 
question  as  to  whether  or  not  the  first  bond 
Issue  should  be  made  provided  that:  "Where- 
as it  Is  necessary,  for  the  purx>ose  of  en- 
larging the  electric  light  plant  of  the  city  and 
for  the  construction  of  a  suitable  building 
therefor  and  for  a  city  hall  and  city  offices 
and  for  the  purchase  of  new  and  additional 
apparatus  for  the  fire  department  of  the  city, 
to  borrow  money  In  addition  to  the  amount 
necessary  to  fund  the  said  general  indebted- 
ness; and  whereas  It  Is  necessary  for  these 
purposes  that  the  city  should  borrow  the 
sum  of  $55,000,"  etc.  From  this  It  will  be 
seen  that  the  propositkMi  upon  which  the  peo- 
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pie  were  called  upon  to  vote  contemplated 
the  issue  of  bonds  for  the  puiiwae  of  enlar- 
ging the  light  plant  of  the  city,  as  well  as  for 
general  municipal  purposes,  and,  If  the  form 
of  the  submission  was  such  that  Its  ratiflca- 
■tion  authorized  the  Issue  of  bonds  for  that 
purpose,  it  would  follow  that  (30,000  of 
the  $55,000  should  be  charged  against  the  5 
per  cent.  Indebtedness  authorized  to  be  In- 
curred for  a  light  plant;  and  It  is  conceded 
that,  if  such  amount  is  so  charged,  the 
amount  of  indebtedness  sought  to  be  validat- 
«d  would  not,  when  added  to  the  indebted- 
ness already  outstanding  for  ordinary  mu- 
nicipal purposes,  exceed  the  5  per  c«it.  au- 
"thorlzed  by  law. 

But  it  Is  contended  on  the  part  of  appellant 
that  it  was  not  competent  for  the  common 
-council  to  submit  the  question  of  the  issuance 
of  bonds  for  light  purposes  in  connection  with 
-an  issue  for  ordinary  municipal  purposes,  and 
that  for  that  reason  the  $30,000  issued  in  pur- 
suance of  the  proceedings  had  for  that  pur- 
pose, although  applied  to  the  impiOTement  of 
the  electric  light  plant,  constituted  a  part  of 
the  Indebtedness  for  ordinary  municipal  pur- 
poses. But  such  was  not  the  effect  of  such 
submission.  If  it  was  sufficient  to  authorize 
the  issue  of  the  bonds  so  that  tbey  became 
A  charge  against  the  city.  It  was  for  the  rea- 
son that  the  objects  for  which  they  were  to 
be  Issued  were  so  expressed  In  the  prtq;)08i- 
tlon  submitted  that  authority  to  issue  was 
«onferred,  and  the  improvement  of  the  light 
plant  of  the  city  was  as  clearly  set  out  In  the 
proi)Osition  submitted  as  an  object  to  be  ac- 
■complished  as  was  any  other.  All  objects 
were  included  In  the  proposition,  and,  if  the 
submission  was  of  any  force  whatever,  it  au- 
thorized the  issuance  of  bonds  in  the  discre- 
tion of  the  common  council  In  such  amounts 
for  each  purpose  as  it  should  thereafter  de- 
termine to  be  for  the  interests  of  the  city; 
.and  as  it  was  thereafter  determined  that  $30,- 
<XX)  of  such  amount  should  be  applied  to  the 
Improvement  of  the  electric  light  plant  of  the 
<!lty,  that  amount  would  constitute  a  pcnrtlon 
-of  the  indebtedness  authorized  to  be  incurred 
for  that  purpose,  and  would  constitute  no 
part  of  the  5  per  cent  authorized  to  be  In- 
curred for  general  purposes.  If,  on  the  other 
band,  it  was  beyond  the  power  of  the  common 
council  to  submit  as  one  proposition  the  ques- 
tion of  incurring  indebtedness  a  poiticm  of 
which  should  be  chargeable  to  each  class  of 
Indebtedness  authorized  to  be  incurred,  the 
submission  was  without  force,  and  the  bonds 
issued  in  pursuance  thereof  were  invalid,  and 
for  that  reason  constituted  no  part  of  the  in- 
•debtedness  of  the  city;  in  which  eyeat  there 
was  nothing  to  prevent  the  validation  of  the 
Indebtedness  to  fund  which  the  bonds  in 
question  were  to  be  issued.  It  follows  thai, 
whatever  may  have  been  the  force  of  the  au- 
thorization procured  from  the  people  by  the 
ratification  of  the  proposition  to  issue  the 
first  $55,000  of  Iwnds,  there  was  no  legal  ob 
Jection  to  the  validation  of  the  indebtedness 


for  which  the  bonds  In  question  were  souglit 
to  be  Issued.  For  that  reason  the  denial  by 
the  trial  court  of  any  relief  to  appellant  was 
required  by  the  facts  shown,  and  Its  Judg- 
ment in  the  premises  must  be  affirmed. 

DUNBAR,   ANDBRS,   SCOTT,  and  GOEC^ 
DON,  JJ.,  concur. 


FRIDAY  T.  PARKHUBST  et  nx. 
(Supreme  Court  of  Washington.     Jan.  10^ 
1806.) 
Eqoitt — REscissroN — Fraud. 
After  land  had  been  platted,  the  owner 
vacated  a  portion  of  the  plat,  and  afterwards 
Bold  land  in  the  part  vacated,  the  plat  being  re- 
ferred to  lu  the  deed  for  description.     In  the 
original  plat  there  was  an  alley  m  tlie  rear  of 
the  land  conveyed,  but,  on  replatting,  no  alley 
was  located.     Held,  that  the  grantor  s  ft^ud  in 
concealing  from  the  grantee  the  fact  that  tile 
original  plat  had  been  vacated  entitled  ium  to  re- 
scind the  contract.     Hoyt,  0.  J.,  dissenting. 

Appeal  from  snperior  court,  Snohomish 
county;   John  C.  Denney,  Judge. 

Action  by  Franlc  P.  Friday  against  Dan- 
iel S.  Parkhurst  and  wife.  There  was  a 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Alex.  Akerman,  for  appellant.  H.  A.  Por- 
ter, for  respondents. 

DUNBAR.  J  This  Is  an  action  to  fore- 
close a  mortgage  on  certain  lots  In  Friday's 
addition  to  Everett.  The  appellant  filed  a 
plat  of  this  addition  in  the  office  of  the  coun- 
ty auditor  of  Snohomish  county  on  the  24th 
day  of  February,  1892.  Upon  the  15th  day 
of  September,  1892,  the  county  commission- 
ers, at  the  request  of  the  plaintiff,  granted 
an  order  vacating  certain  portions  of  said 
plat  Upon  the  28th  day  of  October,  1892, 
appellant  sold  to  the  respondents  certain 
lots  in  the  vacated  portion  of  said  plat,  and 
gave  his  warranty  deed  to  the  same,  anA 
described  the  lots  as  according  to  the  plat 
filed  February  24,  1892.  A  payment  of  $400 
In  cash  was  received,  and  the  respondents 
gave  their  notes  for  the  deferred  payment 
of  $900,  with  mortgage  on  the  lota  to  secure 
the  same.  When  appellant  brought  his  ac- 
tion to  foreclose  the  mortgage,  req[>ODdentB 
answered,  and  pleaded  for  a  defense  that, 
at  the  time  of  the  execution  of  the  notes 
and  mortgage  and  the  execution  of  the  deed, 
the  respondents  were  unaware  of  the  vaca- 
tion of  the  plat  referred  to  In  the  deed; 
that  the  appellant,  intending  to  mislead  and 
deceive  them  as  to  the  condition  and  sar- 
roundings  of  the  lots  'purchased,  concealed 
from  them  the  fact  that  said  plat  had  l>eeH 
vacated;  that  subsequent  to  the  deed  of  con- 
veyance, and  without  the  knowledge  or  con- 
sent of  the  respondents,  the  plaintiff  r^lat- 
ted  same  addition,  and  so  changed  It  as  lo 
close  up  an  alley  which  was  shown  to  be 
at  the  back  of  the  lots  on~tbe  plat^  which 
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mB  referred  to  In  the  deed  of  conveyance; 
that  said  alley  afforded  tbe  only  means  of 
acoesB  to  tlie  rear  «id  of  said  lots,  and 
tta  existence  at  tbe  time  of  reaiKtndents' 
pnrchase  was  one  of  tbe  main  inducements 
tbereto,  and,  had  they  known  tbat  it  was 
to  he  closed  np,  they  wonld  not  have  made 
aald  purchase;  alleged  that,  by  reason  of 
tbe  closing  np  of  said  alley,  the  property 
had  been  impaired  in  the  sum  of  $1,300; 
tbat  sabsequent  to  said  purchase,  and  be- 
fore knowledge  of  tbe  fact  that  said  alley 
was  closed  up,  they  expended  the  sum  of 
958  in  improvements;  that  these  improve- 
ments were  made  rcjylng  upon  the  exist- 
ence of  tbe  alley  shown  on  the  plat  refer- 
red  to  In  tbe  deed;  that,  when  defendants 
learned  tbat  said  alley  had  been  closed,  they 
requested  plaintiff  to  take  back  the  said 
lots,  canceling  said  notes  and  mortgage, 
and  pay  back  to  them  tbe  $400  cash  pay- 
ment; alleging  that  they  were  then,  and 
ever  since  bad  been,  and  were  at  tbe  time 
ef  tbe  trial,  ready  and  willing  to  make  and 
execnte  to  the  appellant  a  deed  to  said  lots 
upon  the  conditions  afotesaid;  and  demand- 
ed Judgment  against  the  appellant  that  he 
accept  conveyance  back  of  said  lots,  and 
surrender  up  said  mortgage  and  notes  for 
cancellation,  and  for  tbe  sum  of  $400,  the 
legal  Interest  thereon  from  the  date  of  tbe 
execution  of  the  notes,  and  $59  expended 
for  improvements,  or,  in  case. that  such  re- 
lief could  not  be  granted,  tbat  they  should 
have  Judgment  against  tbe  appellant  for  the 
•um  of  $1,300  as  damages.  Appellant  in- 
terposed a  demurrer  to  the  answer,  which 
was  OTerruled,  and  then  filed  a  reply,  ad- 
mitting tbe  making  of  the  deed  as  alleged 
in  tbe  answer,  and  the  vacation  of  the  plat, 
but  denying  the  other  affirmative  allega- 
tions of  tbe  answer.  Upon  tbe  trial  the 
court  found  In  favor  of  the  respondents, 
and  entered  a  plea  rescinding  the  contract, 
and  for  the  return  of  the  purchase  money. 
The  contention  of  the  appellant  is  tbat 
tbe  answer  was  bad,  and  the  demurrer 
should  have  been  sustained.  It  Is  urged  by 
the  appellant  that  the  reference  in  the  deed 
to  tbe  plat  filed  February  24,  1892,  had  the 
effect  of  incorporating  the  plat  In  the  deed 
as  a  part  of  the  description  of  the  land  con- 
veyed; and  that  the  grant  of  land  with 
reference  to  the  plat  or  map  upon  which 
there  are  streets  and  alleys  gives  tbe  gran- 
tee an  easement  over  all  the  streets  and  al- 
leys adjacent  to  the  lots  conveyed;  and 
that,  wben  the  deed  was  delivered,  tbe  gran- 
tor became  estopped  from  setting  up  any 
right  over  tbe  said  streets  and  alleys  in- 
consistent with  tbe  rights  of  the  grantee, 
or.  In  other  words,  as  between  grantor  and 
grantee,  there  was  a  complete  dedication  of 
the  streets  and  alleys  by  estoppel.  There 
Is  no  doubt  that,  so  far  as  the  grantor  Is 
concerned,  be  would  be  estopped  from  de- 
njing  the  easement  of  tbe  respondents  over 
the  alleys  described  In  tbe  plat  which  was 


made  a  part  of  the  deed;  but  this  does  not 
give  complete  Justice  to  the  purchasers. 
They  bought  with  reference  to  tbe  recorded 
plat,  which  was  described  in  the  deed. 
That  plat  showed  a  dedicated  alley,  which 
probaWy  tended  to  enhance  the  value  of  the 
lots  in  the  minds  of  tbe  purchasers;  and, 
notwithstanding  tbe  fact  that  the  vendor 
may  be  estopped  from  disputing  tbe  ease- 
ment, other  rights  may  have  Intervened. 
The  vendor  may  have  sold  the  land  which 
comprised  this  alley  to  a  third  party  be- 
tween the  date  of  the  vacation  of  the  plat 
and  tbe  sale  of  these  lots  to  the  respondents. 
In  such  case  the  respondents  would  be  re- 
mediless, except  by  an  action  for  damages 
against  the  vendor,  and  that  might  not  be 
adequate.  It  would  be  but  cold  comfort 
to  say  to  the  respondents  tbat,  "because  ap- 
pellant deeded  you  a  lot  representing  that 
It  was  surrounded  by  streets  and  alleys,  tbe 
court  will  consider  tbat  It  is  surrounded  by 
streets  and  alleys,  and  that,  in  your  settle- 
ment with  the  vendor,  you  must  pay  him  on 
the  supposition  that  streets  and  alleys  are 
there,  notwithstanding  it  affirmatively  ap- 
pears that  they  are  not  there;  and  then  you 
must  enter  into  a  series  of  lawsuits  with 
third  parties  to  maintain  your  rights."  This 
is  an  equitable  action,  and  it  is  hornbook 
law  that,  wben  a  party  comes  into  court 
asking  the  enforcement  of  an  equitable  rem- 
edy, be  must  come  with  clean  bands,  and 
show  that'  the  transaction  on  his  part  has 
been  equitable.  In  this  case  the  answer 
alleges,  the  court  finds,  and  the  proof  shows, 
that  at  the  time  of  this  sale,  not  only  was 
the  plat  referred  to  In  the  deed,  but  the 
vendor  and  vendee  went  onto  the  ground, 
the  lots  were  examined,  and  tbe  plat  was 
there  exhibited  to  the  vendee;  and  he  swears 
that  be  would  not  have  bought  the  lots  at 
all  bad  it  not  been  for  the  supposed  exist- 
ence of  this  allay.  The  vendor,  then,  un- 
der the  plainest  principles  of  equity,  will 
not  be  allowed  to  retain  tbe  benefit  fiow- 
ing  from  bis  misrepresentations,  and  will 
not  be  allowed  to  foreclose  the  equity  of  re- 
demption existing  In  these  respondents,  if 
It  affirmatively  appears  that  his  own  ac- 
tions have  been  inequitable,  fraudulent,  and 
wrong.  Here  is  an  implied  covenant;  for, 
"if  land  Is  conveyed  as  bounded  upon  one 
or  more  sides  by  a  way,  this  is  not  a  descrip- 
tion merely,  but  an  implied  covenant  of  'the 
existence  of  such  a  way."  2  Devi.  Deeds, 
I  881;  Parker  v.  Smith,  17  Mass.  413.  This 
covenant  has  been  broken  by  tbe  grantor, 
and  the  effect  of  the  misrepresentation 
pleaded  and  proven  gives  the  respondents 
a  right  to  the'  rescission  of  the  contract. 
The  rule  Is  thus  laid  down  by  Pomeroy's 
Equity  Jurisprudence  (section  899):  "Wher- 
ever an  agreement  or  other  like  transaction 
has  been  procured  by  means  of  a  material 
fraudulent  misrepresentation  by  one  of  the 
parties,  the  other  has  an  election  of  equi- 
table remedies.    The  injured  party  may. 
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his  option,  compel  the  fnradnlent  party  to 
make  good  Ms  representation— that  is,  to 
carry  It  into  operation  in  the  nature  of  a 
specific  performance— when  It  Is  of  such  a 
nature  that  It  can  be  thus  performed;  or 
he  may  rescind  the  agreement,  and  procure 
the  transaction  to  be  completely  canceled 
and  set  aside."  It  stands  confessed  that 
the  appellant  In  this  case,  through  a  mis- 
representation, procured  the  sale  of  these  lots 
and  the  execution  of  the  mortgage  which  he 
is  now  attempting  to  foreclose;  and  It  would 
be  Inequitable,  In  our  opinion,  to  allow  him 
in  this  action  the  benefit  of  those  fraudulent 
misrepresentations,  and  to  relegate  the  re- 
spondents to  another  forum  to  obtain  re- 
dress, if  it  could  be  obtained  at  aU.  The 
judgment  Is  right,  and  will  be  affirmed. 

ANDERS  and  SCOTT,  JJ.,  concur.  HOYT, 
0.  J~  dissents. 


FREDERICK  et  ux.  t.  CITY  OF  SEATTLE 
et  al. 

(Supreme  Court  of  Washington.     Jan.  10, 
1896J 

MUKIOIPAI,  IKPBOVBMBNTS— BKABBESSMSMTS— GOil- 
8TITDTIONAL  LaW. 

Act  March  9,  1893,  providing  that,  when- 
ever an  assessment  for  a  local  municipal  im- 
provement has  been  declared  void,  the  council 
shall  make  a  reassessment  on  the  property  ben- 
efited by  the  improvement,  whether  the  defect 
in  the  conncil's  original  proceedings  be  jurisdic- 
tional or  Otherwise,  and  without  regard  to 
whether  the  improvement  is  already  completed, 
is  not  unconstitutional,  as  disturbing  vested 
rights,  or  on  any  other  ground;  and  it  is  imma- 
terial that  the  act  does  not  require  a  petition  of 
the  property  owners,  which  was  a  prerequisite 
to  the  original  assessment.  It  is  enough  that 
the  act  requires  notice  of  the  reassessment. 

Appeal  from  superior  court.  King  county; 
Roger  S.  Greene,  Judge  pro  tern. 

Certiorari  by  Henry  A.  ITrederlck  and  wife 
•gainst  the  city  of  Seattie  and  others.  Judg- 
ment for  plaintiflB.  Defendants  appeaL  Re- 
versed. 

W.  T.  Scott  and  Frank  A.  Steele,  for  ap- 
pellants.   M.  L.  Baer,  for  respondents. 

DUNBAR,  J.  This  was  a  hearing  on  cer- 
tiorari. A  motion  to  quash  the  writ  and  the 
merits  of  the  cause  came  on  for  hearing  be- 
fore the  lower  court,  by  consent,  upon  a  sin- 
gle argument  The  case  involves  the  valid- 
ity of  the  levy  and  collection  of  a  reassess- 
ment for  the  grading  and  improving  of  Di- 
vision street,  In  the  city  of  Seattle.  The  mode 
of  making  payment  for  the  improvement  is 
the  mode  of  Immediate  imyment  defined  in 
article  8  of  the  charter  of  tbe  city  of  Seattie, 
as  amended  and  now  In  force,  subject  to  the 
provisions  of  the  act  of  the  legislature  ap- 
proved March  9,  1893,  entitied  "An  act  relatr 
Ing  to  and  authorizing  the  collection  of  as- 
sessments for  local  Improvements  by  a  new 
assessment  or  reassessment  of  the  cost  and 


expense  of  myiriny  flame  In  dttea  and  towna^ 
and  declaring  an  emergency."  Under  the  law 
as  it  existed  prior  to  the  act  of  1888,  it  waa 
necessary,  before  the  conncll  acted,  to  have  a 
certain  petition,  by  the  landowners  affected 
by  the  improvement,  presented  for  their  con- 
sideration. It  appears  from  the  return  that 
no  such  petition  was  presented.  The  su- 
perior court  of  King  county  had  declared  the 
assessment  void  under  the  law  as  it  existed 
pirlor  to  the  enactment  of  1893,  and  no  appeal 
from  such  Judgment  had  been  taken.  Subse- 
quent to  such  enactment,  however,  a  reas- 
sessment was  made,  and  this  action  was 
brought  to  set  aside  the  subsequent  assess- 
ment made  by  the  dty.  On  the  trial  of  the 
cause  the  presiding  Judge  overruled  the  noo- 
tion  to  quash  the  writ,  and  gave  Judgment 
setting  aside  and  quashing  the  assessment 
made  against  the  property  of  the  plaintiff. 
From  such  Judgment,  an  appeal  was  taken  to 
this  court. 

Many  preliminary  qnestlons  are  discassed 
on  this  appeal,  relating  to  the  mode  of  pro- 
cedure, the  right  of  the  plaintiffs  to  invoke 
the  writ  of  certiorari,  etc.;  but,  with  the  view 
we  take  of  the  merits  of  the  case,  it  will  not 
be  necessary  to  discuss  these  preliminary 
questions.  It  seemed  to  have  been  the  view 
of  the  learned  Judge  who  tried  the  case  below 
that  the  curative  act  of  1893  did  not  au- 
thorize a  new  assessment  or  reassessment  in 
any  case  where  the  original  assessment  was 
absolutely  void  for  lack  of  any  Jurisdictional 
prerequisite;  and  that  Inasmuch  as  the  city 
charter  provisions  were  such  as  to  require 
that  the  assessment,  where  the  mode  of  pay- 
ment was  to  be  by  Immediate  payment, 
should  be  by  petition  signed  by  the  owners  of 
more  than  three-fifths  the  number  of  front 
feet  of  the  abutting  property,  and  if  sach  pe- 
tition was  necessary  to  give  the  common 
council  Jurisdiction  to  make  the  original  as- 
sessment, it  was  necessary  to  have  preceded 
the  reassessment  in  order  to  make  it  valid; 
and  that  It  was  not  the  intention  of  the  leg- 
islature in  the  new  act  to  do  away  with  the 
requirement  of  the  petition;  and  that,  on 
constitutional  grounds,  work  done  under  an 
absolutely  void  assessment  could  not,  by  re- 
assessment or  In  any  other  way,  be  Imposed 
by  the  city  upon  the  property  benefited.  We 
think  the  learned  Judge  was  mistaken,  both 
as  to  the  Intention  of  the  act  and  the  power 
of  the  legislature  to  pass  such  an  act  It 
seems  plain  -to  us  from  the  reading  of  tbe 
statute  that  the  legislature  intended  to  pro- 
vide for  a  reassessment  in  all  cases  where 
the  assessment  had  been  held  to  be  void, 
whether  for  irregularities  or  for  want  of  pre- 
requisites which  went  to  the  Jurisdiction  of 
the  council  to  levy  the  assessment  and  to  oi^ 
der  the  work  done.  The  language  of  the 
statute  l8  that  "whenever  an  assessment  for 
Uiylng  out  establishing,  •  •  •  paving,  re- 
paving,  *  •  *  graveling,  re-gtaveling, 
•  •  •  or  for  any  local  improvement  which 
has  heretofore  been  made  or  which  may  here- 
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after  be  made  by  any  city  or  town,  has  been 
or  may  be  hereafter  declared  void,  and  Its 
enforcement  under  the  charter  or  laws  gOT- 
ernins  sncb  city  or  town  refused  by  the 
courts  of  this  state,  or  for  any  cause  what- 
ever has  been  heretofore  or  may  be  hereafter 
set  aside,  annulled  or  declared  void  by  any 
court,  either  directly  or  by  virtue  of  any  de- 
cision (tf  such  court,  the  council  of  such  city 
or  town  shall,  by  ordinance,  order  and  make 
a  new  assessment  or  reassessment  upon  the 
lots,  blocks  or  parcels  of  land  which  have 
been  or  win  be  benefited  by  such  local  im- 
provement," etc.  laws  1893,  c.  OS,  S  1.  This 
langnage  seems  to  clearly  contemplate  a  case 
where  there  was  no  Jurisdiction  in  the  city 
council  to  order  the  improvements  or  make 
tbe  assessments,  which  is  the  kind  of  a  case 
tliat  the  courts  would  declare  void.  But,  to 
put  the  question  beyond  peradventnre,  the 
legislature.  In  expressing  the  Intent  of  the 
act,  says:  "It  being  the  true  intent  and  mean- 
ing of  this  act  to  make  the  cost  and  expense 
of  all  local  improvements  payable  by  the 
real  estate  benefited  by  such  improvemfflit  by 
making  a  re-assessment  therefor,  notwith- 
standing that  the  proceedings  of  the  common 
council  or  board  of  public  works  or  any  of  its 
officers  may  be  found  Irregular  or  defective, 
whether  Jurisdictional  or  otherwise."  Id.  |  6. 
And  it  further  provides  that  "the  fact  that 
tbe  contract  has  been  let  or  that  such  im- 
provements shall  have  been  made  and  com- 
pleted In  whole  or  in  part,  shall  not  prevent 
such  assessment  from  being  made."  Id.  So 
that,  it  seems,  the  intention  of  the  legislature 
to  provide  for  cases  where  there  was  no  Juris- 
diction in  the  common  council  to  act  is  too 
plainly  expressed  to  be  misunderstood.  Nor 
Is  there  anything  in  the  act  to  indicate  that, 
hetare  this  reassessment  can  be  made,  the 
IB«reqaIslte  to  action  under  the  old  charter 
Shan  exist  under  the  new;  that  is  to  say, 
there  is  no  intimation  that,  before  an  assess- 
ment can  be  made  under  the  new  act,  the  pe- 
tition provided  for  by  the  old  law  shall  be 
presented.  The  legislature  could  Itself  have 
made  this  assessment  directly,  without  any 
refer«ice  at  all,  but  It  saw  fit  to  delegate  the 
authority  to  the  council,  and  It  could  delegate 
it  with  all  the  power  which  the  legislative 
body  possessed. 

The  rule  deduced  from  all  the  authorities 
seems  to  be,  in  substance,  that  if  the  legis- 
latnie  had  the  power,  in  the  first  instance, 
to  make  valid  the  assessment,  without  the 
requirement  which  was  disregarded  by  the 
authorities.  It  can,  by  legislative  enactment, 
dispense  with  that  requirement  In  providing 
for  a  new  assessment;  and  there  can  be  no 
question  but  that,  under  the  almost  unlimit- 
ed exercise  of  authority  on  questions  of  tax 
or  assessment,  the  legislature,  In  the  first 
Instance,  could  have  provided  that  this  work 
Aonld  be  done  and  the  assessment  made 
without  the  requirement  of  any  kind  of  a 
petition.  It  seems  to  be  well  established  by 
the  anthi»rltles  that  the  fact  that  a  judg- 


ment of  a  court  has  pronounced  an  assess- 
ment void  will  not  preclude  the  legislature 
from  making  provision  for  a  reassessment 
on  such  property,  if  it  had  the  original  pow- 
er to  provide  for  such  assesBment.  The  on- 
ly restriction  on  the  powers  of  the  legisla- 
ture in  our  state  is  that  the  taxes  must  be 
uniform,  and  the  further  restriction  that  the 
person  whose  property  Is  assessed  must  have 
notice.  Of  course,  this  Is  not  parallel  with 
a  case  where  a  Judgment  was  held  void  be- 
cause there  was  no  service,  or  cases  of  that 
kind  which  would  cleariy  fall  within  the 
constitutional  Inhibition  of  taking  property 
without  due  process  of  law,  and  therefore 
the  legislature  would  not  have  had  the  power 
to  dispense  with  that  requirement  In  the 
first  Instance.  The  retrospective  power  of 
the  legislature  over  subjects  of  assessments 
and  taxation  where  past  proceedings  have 
proved  defective  or  Irregular  by  reason  of 
the  want  of  power  in  local  boards  to  act,  or 
by  reason  of  noncompliance  with  existing 
provisions  of  law,  is  well  established  by  the 
authorities.  One  of  tiie  leading  cases  on 
this  question  Is  that  of  Mills  v.  Charleton, 
29  Wis.  400,  where  It  was  decided  that  the 
reassessment  of  a  tax  under  a  new  grant  of 
authority  Is  not  a  reopening  of  the  Judgment 
by  which  the  former  assessment  was  de- 
clared invalid  and  proceedings  thereunder 
restrained,  and  that  it  did  not  conflict  with 
the  general  rule  that  a  statute  which  oper- 
ates to  annul  or  set  aside  the  final  Judg- 
ment of  a  court  .of  competent  JuriBdlctlon, 
and  to  disturb  or  defeat  vested  rights,  Is 
void;  the  distinction  being  that  the  general 
rule  had  reference  to  matters  of  mere  private 
ri^t.  This  case  Involved  a  "curative"  or 
"remedial"  statute  (and  we  use  the  terms  In- 
terchangeably), similar  in  character  to  the 
statute  under  discussion.  The  court,  after 
arguing  other  propositions,  approaches  the 
one  under  discussion  here  In  the  following 
language:  "The  other  principal  question  In- 
volved In  this  case  Is  one  which  has  become 
trite,  and  scarcely  an  open  one,  by  repeated 
arguments  and  decisions  in  this  court,  as 
well  as  in  the  courts  of  other  states.  It  re- 
lates to  the  retrospective  power  of  the  legis- 
lature over  the  subjects  of  assessment  and 
taxation,  where  past  proceedings  have  proved 
defective  or  irregular,  either  for  want  of 
power  in  the  local  boards  or  oflEtcers,  or  by 
reason  of  noncompliance  with  some  existing 
provision  of  law.  The  cases  in  which  this 
question  has  arisen  and  been  decided  are 
quite  numerous,  and  always  with  one  result. 
Tlie  authority  of  the  legislature  In  this  re- 
spect has  always  been  affirmed  where  the 
subject  acted  or  operated  upon  was  purely 
and  exclusively  one  of  taxation  and  assess- 
ment, and  concerned  only  the  taxing  power." 
"The  principle,"  says  the  court,  "upon  which 
these  and  other  similar  decisions  rest,  is 
that  the  taxing  power,  when  acting  within 
Its  legitimate  sphere,  and  unrestrained  by 
positive    constltutl<»ial  piorlslon,^  a  far: 
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reiichinir  and  nnlimtted  power,  whloh  knows 
no  stopping  place  nor  moderatton  of  force 
until  It  baa  accomplished  the  purpose  for 
which  It  exists,  namely,  the  actual  enforce- 
ment and  collection  of  the  tax.  It  moves 
constantly  forward  to  its  object,  until  that 
is  accomplished,  and,  If  turned  aside  by  any 
obstacles  or  impediments,  may  return  again 
and  again  to  the  same  tax  or  assessmoit, 
until,  the  way  being  clear,  the  tax  is  paid 
or  the  assessment  collected.  Such  is  the 
force  of  this  power,  or  of  the  sovereign  body 
which  exercises  it,  that  it  may  remove  all 
obstacles,  and  never  cease  to  act  until  it  has 
attained  the  appointed  end  for  which  it  was 
delegated,"— citing,  with  approval.  Grim  v. 
School  Dist.,  57  Pa.  St.  433,  and  Musselman 
V.  City  of  Logansport,  29  Ind.  533.  In  these 
cases  it  was  decided  that,  if  the  legislature 
has  antecedent  power  to  authorize  a  tax.  It 
can  cure,  by  a  retroactive  law,  an  irregrular- 
Ity  or  want  of  authority  in  levjrlng  it,  though 
thereby  a  right  of  action  which  vested  in 
an  Individual  should  be  divested.  The  same 
principle  was  announced  by  the  supreme 
court  of  Minnesota  in  the  case  of  City  of  St 
Paul  V.  Certain  Lots,  6  N.  W.  424.  The  cur- 
ative statute  in  that  case  was  no  stronger 
than  otirs,  and  it  provided  and  authorized  the 
common  council  to  direct  a  new  assessment 
<sr  reassessment  when  Judgment  is  denied 
on  the  original  assessment,  or  the  assess- 
ment set  aside  or  declared  void  for  any  cause 
whatever.  This  question  has  been  before 
the  supreme  court  of  the.  United  States  in 
Spencer  v.  Merchant,  125  U.  S.  845,  8  Sup. 
Ct  921.  There  an  assessment  had  been 
made,  and  a  portion  of  the  lots  upon  which 
the  assessment  was  made  successfully  con- 
tested the  validity  of  the  assessment;  and 
the  unpaid  part  of  the  assessment,  being 
something  over  $40,000,  was  returned  for  five 
years  as  uncollected  by  the  treasurer  of 
Kings  county,  N.  Y.,  to  the  comptroller  of 
the  city.  This  assessment  was  made  under 
the  statute  of  1869.  In  1881  the  legislature 
passed  a  curative  act,  and  directed  the  board 
of  supervisors  of  Kings  county  to  levy  on 
the  assessment  roll  of  the  town  upon  those 
certain  lots  a  sum  equitably  apportioned 
among  the  several  parcels  comprising  said 
lands.  Including  the  Interest  which  had  ac- 
crued. This  levy  was  contested,  was  held 
good  by  the  court  of  appeals  of  New  Yotk, 
and  was  finally  taken  to  the  supreme  court 
of  the  United  States,  where  It  was  held  that 
the  act  of  1881  determined  absolut^y  and 
conclusively  the  amount  of  tax  to  be  raised 
and  the  property  to  be  assessed,  and  upon 
which  It  was  to  be  apportioned;  that  each  of 
these  things  was  within  the  power  of  the 
legislature,  whose  action  could  not  be  re- 
viewed in  the  courts  upon  the  ground  that 
It  acted  unjustly  or  without  appropriate  and 
adequate  reason.  It  decided  that  the  leg- 
islature might  commit  the  ascertainment  of 
the  sum  to  be  raised  and  of  the  benefited 
district  to  eommissionera,  but  that  tt  was 


not  bound  to  do  so,  and  eotdfl  settle  both 
questions  for  Itself,  and,  when  it  did  so.  Its 
action  was  necessarily  conclusive  and  beyond 
review;  that  the  power  of  taxation  is  nnUm- 
Ited,  except  that  It  must  be  exercised  for 
public  purposes,— citing  Welsmer  v.  Village 
of  Douglas,  64  N.  Y.  91,  and  approving  the 
words  of  Chief  Justice  Chase  in  Bank  v.  V&>- 
no,  8  Wall.  533,  that  "the  judicial  department 
cannot  prescribe  to  the  legislative  depart- 
ment limitations  upon  the  exerdse  of  its  ac- 
knowledged powers.  The  power  to  tax  may 
be  exercised  oppressively  upon  persons,  but 
the  responsibility  of  the  legislature  Is  not 
to  the  courts,  but  to  the  people  by  whom  its 
members  are  elected."  In  Williams  v.  Su- 
pervisors, 122  U.  S.  154,  7  Sup.  Ct  1244,  the 
supreme  court  decided  that  the  mode  In 
which  property  should  be  appraised,  by 
whom  and  when  that  shall  be  done,  what 
certificate  of  their  action  shall  be  fumisbed 
by  the  board  which  does  it,  and  when  par- 
ties may  be  heard  for  the  correction  of  er- 
rors, are  all  matters  within  legislative  dis- 
cretion; and  it  is  within  the  power  of  tbe 
state  legrlslature  to  cure  an  omission  or  a 
defective  performance  of  such  of  the  acts 
required  by  the  law  to  be  performed  by  local 
boards  In  the  assessment  of  taxes  as  coald 
have  been  in  the  first  place  omitted  from  tbe 
requirements  of  the  statute,  or  which  mi^bt 
have  been  required  to  have  been  done  at  an- 
other time  than  that  named  in  it.  In  Re 
Van  Antwerp,  56  N.  Y.  261,  it  was  hdd  that 
the  taxing  power  of  the  legislature  for  pub- 
lic purposes  is  unlimited,  except  as  specifi- 
cally restrained  by  the  constitution:  tbat, 
where  an  assessment  for  municipal  Improve- 
ments is  irregular,  the  legislature  may  It- 
self make.  Instead  of  authorizing,  a  reassess- 
ment It  this  be  true,  it  certainly  destroys 
the  objection  that  the  legislature  In  this  in- 
stance did  not  iiave  power  to  provide  tbat 
the  assessment  could  be  made  by  the  city 
council  without  the  presentation  of  a  petition 
of  the  property  owners,  which  was  provided 
for  by  the  law  under  which  the  first  assess- 
ment was  made.  To  the  same  elTect  are  How- 
eU  V.  City  of  Buffalo,  37  N.  Y.  267;  McMillen 
T.  Anderson,  95  U.  S.  37;  State  v.  Mayor,  etc., 
of  City  of  Newark,  34  N.  J.  Law,  236.  It  Is 
announced  by  Mr.  Co<dey,  in  his  work  on 
Constitutional  Limitations  (5th  Ed.,  p.  593), 
that  "the  power  to  impose  taxes  Is  one  so  un- 
limited In  force  and  so  searching  In  extent 
that  the  courts  scarcely  venture  to  declars 
that  It  is  subject  to  any  restrictions  whatever, 
except  such  as  rest  in  the  discretion  of  the 
power  which  exercises  it" 

A  general  review  of  this  chapter  conclusive- 
ly shows  that  the  overwhelming  weight  of 
authority— In  fact,  all  authority— goes  to  the 
extent  of  according  this  power  to  the  legisla- 
ture, and  the  courts  will  not  Inquire  Into  the 
policy  of  tbe  tax,  or  undertake  to  limit  tbe  au- 
thority of  the  legislature,  so  long  as  it  Is  ex- 
ercised within  the  constitutional  limitations, 
and  BO  long  as  tt  appears  that  tt  is  a  proper 
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ezerdae  of  a  taxing  power.  A  defense  of  the 
law  announced  by  tbe  courts  on  this  question 
is  made  by  Cooley  In  his  work  on  Taxation 
(2d  Ed.,  p.  309),  where  he  insists  that  this 
power  la  not  Inconsistent  with  reason  or  fair 
dealing,  because  the  reassessment  is  only  for 
the  purpose  of  enforcing  against  the  delin- 
quent taxpayer  a  duty  which  he  was  likely  to 
erade  by  reason  of  the  nonfeasance  or  misfea- 
sance of  the  officers  who  ought  to  have  en- 
forced it,  and,  when  the  new  proceeding  wlU 
give  him  the  same  opportunity  to  be  heard 
that  was  given  him  in  other  cases,  and  will 
be  conducted  on  principles  that  oiierate  gen- 
erally, be  has  no  reasonable  ground  of  com- 
plaint; and  he  sums  up  the  law,  and  an- 
nounces the  particular  cases  where  the  legis- 
lature may  provide  a  reassessment  in  cases 
where  tbe  first  assessment  has  been  held  to 
be  void;  and  after  giving  some  instances 
where  the  new  assessment  cannot  be  provided 
for,  as  vbere  the  tax  itself  was  originally 
void  by  reason  of  having  been  levied  for  an 
illegal  purpose,  he  concludes:  "And  here  it 
may  be  observed  that  a  judicial  decision 
against  tbe  first  proceedings,  if  luised  upon 
errors  and  defects  merely,  and  not  upon  the 
vicious  nature  of  the  tax  itself,  is  not  a  bar 
to  a  reassessment.  Such  a  decision  merely 
jfdntB  oat  the  error,  and  the  reassessment 
may  be,  of  all  others,  the  most  proper  and  ef- 
fectual way  of  correcting  it."  On  this  propo- 
sition, however,  the  authorities  are  so  uni- 
form that  a  further  citation  would  be  without 
benefit  It  appears  in  this  case  that  the  sub- 
ject of  the  assessment  was  a  subject  over 
whlcb  tbe  legislature  had  proper  control;  that 
tbe  new  assessment  law  provides  for  notice 
to  the  property  owners;  that  no  constitutional 
limitation  has  been  invaded;  and,  under  the 
plain  provisions  of  the  statute,  we  think  the 
new  astiessment  provided  for  contemplated 
jnst  such  a  case  as  tbe  one  at  bar;  that,  so 
far  as  the  record  shows,  the  law  has  been 
substantially  complied  with. 

We  think  there  is  nothing  in  tbe  contention 
that  the  city  is  not  a  party  in  interest  here, 
for,  whatever  its  ultimate  responsibility  may 
be  in  cases  of  this  kind,  it  is  primarily  respon- 
sible for  the  collection  of  this  assessment. 

Believing  that  the  court  erred  in  overruling 
the  motion  to  quash  the  writ,  the  judgment 
will  be  reversed,  and  the  case  remanded,  with 
instructions  to  grant  the  motion  to  quash  the 
writ 

HOYT,  O.  J^  and  ANDBBS  and  OOBDON, 
33.,  concnr. 


OUNB  et  al  T.  CITY  OF  SEATTLE  et  al. 

(Sntnvme  Court  of  Washington.     Jan.  13, 
1886.) 

MVSlCn'AL  iMPROVFirBNTS— Ordixanobs— VOTB  0» 
AtrriNS  ICaTOR— KBMSB89ME!«T8. 

1.  Under  a  city  charter  requiring  the  mayor 
topieiide  at  meetings  of  the  coaocil.  and  psovid- 


Ing  that,  if  he  is  absent  from  such  meetings  th*- 
council  shall  select  one  of  ita  members  to  pre- 
side, and  that,  if  the  mayor  is  absent  from  the- 
city,  the  council  shall  select  one  of  its  number 
as  acting  mayor,  who  shall  thereupon  be  vest- 
ed with  all  the  powers  of  the  mayor  till  his  re- 
turn, such  actmg  mayor,  when  presiding  at 
meetings  of  the  council,  has  no  vote,  within  a 
provisidn  that  certain  ordinances  be  passed  by 
a  onanimona  vote  of  the  counciL 

2.  A  charter  provision  that  where  an  aaseaa- 
ment  for  local  improvements  is  invaUd,  "be- 
cause of  want  of  form,  insufficiency,  informal- 
ity or  irregularis  or  non-compliance  with  the 
charter  provisions  governing  such  assessments,"  • 
it  shall  be  reassessed,  authorizes  the  reassess- 
ment though  the  first  assessment  was  invalid  by 
reason  of  want  of  jurisdiction. 

8.  Under  an  amendment  to  a  charter  pro- 
viding, in  case  an  assessment  for  local  improve- 
ments be  invalid,  it  shall  be  reassessed  m  ac- 
cordance with  the  provisions  of  laws  or  ordi- 
nances existing  at  the  time  of  the  reassessment, 
a  reassessment  is  valid  though  the  assessment 
district  on  which  it  is  made  is  different  from. 
what  it  was  at  the  time  of  the  original  assess- 
ment, it  lieing  the  one  required  by  the  charter 
in  force  at  the  time  of  the  reassessment 

Appeal  from  superior  court,  King  county;. 
Roger  S.  Orecne,  Judge  pro  tern. 

Action  by  William  Cllne  and  others  against 
the  city  of  Seattle  and  others.  Judgment  for 
plaintiffs.    Defendants  appeaL    Reversed. 

Frank  A  Steele,  for  appellants.  John  EL 
Brown,  for  reiE^ndents. 

HOTT,  C.  J.  This  action  was  broaght  t» 
prevent  the  collection  of  a  tax  for  a  street 
improvement,  levied  upon  the  property  of 
the  respondents,  and  to  have  such  tax  de- 
clared invalid  and  set  aside,  and  the  lien 
thereof  removed.  A  motion  was  interposed 
to  strike  the  statement  of  facts  from  tbe 
record,  for  the  reason  that  It  could  not  be 
considered  for  want  of  suflElclent  exceptions 
to  the  findings  of  fact  made  by  the  trial 
court  Upon  the  hearing  of  such  motion, 'it 
vra«  denied,  for  the  reason  that  the  state- 
ment could  be  considered  In  the  Investlga- 
tlon  of  the  errors  assigned  npon  the  denial 
of  defendants'  motion  for  nonsuit,  though  no- 
exceptlons  had  been  taken  to  the  findings  of 
fact.  Upon  a  further  examination  of  the 
record,  we  have  become  satisfied  that  the 
decision  of  the  case  requires  no  examination 
of  the  statement  of  facts.  The  findings  of 
fact  by  the  trial  court  were  very  full  and 
complete,  and  their  correctness  Is  not  chal- 
lenged in  the  brief  of  appellants.  Every  is- 
sue of  fact  presented  by  the  pleadings  was 
covered  by  such  findings,  and  they  are  as 
favorable  to  the  appellants  as  they  could  ask. 

From  such  findings  it  appears,  among  oth- 
er things,  that  proceedings  for  the  improve- 
ment of  Fourteenth  street  were  commenced 
under  the  provisions  of  the  charter  of  tbe 
city  of  Seattle  granted  by  tbe  legislature  by 
the  net  of  188<J;  that,  while  such  proceed- 
ings were  pending,  the  freeholders'  charter 
was  adopted,  and  under  Its  provisions  the 
Improvement  was  completed,  and  accepted  by 
the  city,  and  an  assessment  made  upon  the 
abutting  proi>erty  to  pay  the  coMpf  6Qcb> 
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Improvement;  that  such  asseBBment  had  been 
declared  void  and  of  no  effect,  by  the  Judg- 
ment of  a  court  of  competent  Jurisdiction; 
that  thereafter  an  amendment  to  said  free- 
holders' charter  was  adopted,  to  the  effect 
that  "In  all  cases  of  special  assessments  for 
local  Improvements,  where  said  assessments 
had  failed  to  be  valid  in  whole  or  in  part, 
because  of  want  of  form,  insufficiency,  In- 
formality or  irregularity  or  non-compliance 
with  the  charter  provisions  governing  such 
■assessments,  the  dty  council  were  author- 
ized to  reassess  such  special  taxes  or  bb- 
aessments  and  to  enforce  their  collection  in 
accordance  with  the  provisions  of  laws  or 
ordinances  existing  at  the  time  of  such  reas- 
sessment"; that,  by  virtue  of  the  authority 
conferred  by  this  amendment,  a  reassess- 
ment was  made  upon  the  abutting  property, 
to  pay  for  this  Improvement;  that  the  pro- 
ceedings under  which  this  reassessment  was 
made  were  in  all  respects  regular,  and  such 
as  were  required  by  the  provisions  of  said 
freeholders*  charter,  as  amended.  The  trial 
court  held  that  the  original  assessment  was 
absolutely  void,  for  the  reason  that  the  or- 
dinance providing  for  the  improvement  had 
not  been  passed  by  a  unanimous  vote  of  the 
council.  The  facts  upon  which  it  founded 
such  h<^dhig  were  that  one  U.  R.  Niesz,  who 
was  a  member  of  the  council  of  the  city  at 
the  time,  and  present  when  the  vote  was  tak- 
en, did  not  vote  therefor;  but  It  appeared 
that,  at  the  time  the  vote  waa  taken,  the 
mayor  was  absent  from  the  city,  and  that 
said  Nlesz  was  the  acting  mayor,  and,  as 
such,  presiding  at  the  meeting  of  the  coun- 
cil at  which  the  ordinance  was  passed.  This 
being  80,  the  sufficiency  of  the  vote  must 
depend  upon  whether  or  not  said  Nlesz,  as 
such  acting  mayor,  bad  a  right  to  vote  upon 
questions  before  the  council.  There  was  a 
provision  in  the  charter  of  the  city  which 
required  the  mayor  to  preside  at  meetings  of 
the  common  council,  and  a  further  provision 
that,  if  he  was  absent  from  such  meetings, 
the  council  should  select  one  of  its  members 
to  preside.  There  was  also  a  provision  to  the 
effect  that.  If  the  mayor  was  absent  from  the 
city,  the  common  council  should  select  one 
of  its  number  as  acting  mayor,  and  that  the 
person  so  selected  should  thereupon  become 
vested  with  all  the  powers  of  the  mayor  un- 
til the  return  of  such  officer.  If  there  had 
been  only  one  provision  In  relation  to  the 
duty  of  the  council  to  select  a  presiding  of- 
ficer when  the  mayor  did  not  attend  a  meet- 
ing, there  would  be  reason  for  holding  that 
the  selection  of  one  of  the  members  of  the 
council  to  so  preside  would  not  deprive  him 
of  his  right  to  vote.  But  the  two  distinct 
provisions,  one  of  which  went  simply  to  the 
■election  of  a  presiding  officer,  and  the  oth- 
er to  the  election  of  an  acting  mayor  with 
all  the  powers  of  such  officer,  including  that 
of  presiding  at  the  council  meetings,  can 
only  be  given  force  by  holding  that  in  one 
ease  the  person  selected  retained  the  rights 


of  a  member  of  the  council,  and  In  the  otlier 
that  he  did  not  In  view  of  these  provisions. 
we  think  that  the  acting  mayor,  Nles,  who 
presided  over  the  meeting,  was  not  at  the  time 
entitled  -to  vote  as  a  member  of  the  com- 
mon council,  and  that  the  «iUnance  received  a 
sufficient  vote. 

But,  If  we  are  right  In  the  conclusion  to 
which  we  have  come  as  to  the  force  to  be 
given  to  the  amendment  to  the  charter  above 
set  out,  the  question  as  to  whether  or  not 
this  ordinance  was  properly  passed  is  imma- 
terial. In  the  case  of  Frederick  v.  City  of 
Seattle  (just  decided)  43  Pac  934,  it  was  held 
that  a  reassessment  provided  for  by  the  act 
of  the  legislature  passed  Ui  1893  could  be 
sustained  even  though  the  original  asBess- 
ment  was  void  tor  want  of  proper  steps  to 
give  the  council  Jurisdiction  of  the  subject- 
matter;  and,  in  our  opinion,  this  amendment 
to  the  charter  gave  to  the  common  council 
substantially  the  same  authority  as  did  the 
act  of  the  legislature  under  consideration  In 
that  case.  The  language  is  not  quite  so 
broad,  and  it  Is  not  expressly  stated  that 
the  reassessment  may  be  made  If  the  first 
one  has  been  held  invalid  by  reason  of  want 
of  Jurisdiction;  but  there  would  have  been 
no  occasion  for  the  use  of  the  language  em- 
ployed if  it  had  only  been  the  intention  to 
give  the  right  to  make  a  reassessment  when 
the  first  one  had  been  held  Invalid  on  ac- 
count of  some  Irregularity  aft»  Jurisdiction 
had  been  obtained.  Such  a  construction 
might  have  been  possible  if  it  had  only  been 
provided  that  the  reassessment  should  be 
made  when  the  first  one  had  failed  to  be 
valid  In  whole  or  in  part,  for  want  of  form, 
insufficiency.  Informality,  or  irregularity. 
But  even  then  the  use  of  the  word  "insuffi- 
ciency" would  have  been  unnecessary  to  ex- 
press the  Intention  of  the  charter  makers. 
But  in  addition  to  those  words  was  the  pro- 
vision that  the  right  to  reassess  should  ex- 
ist when  the  original  assessment  had  been 
declared  Invalid  on  account  of  noncompli- 
ance with  the  cliarter  provisions  governing 
such  assessment  To  give  force  to  this  pro- 
vision and  to  the  other  words  of  the  amend- 
ment, it  must  be  held  that  it  was  the  inteur 
tlon  to  cover  every  ground  upon  which  the 
original  assessment  should  be  held  invalid. 
The  plain  Intent  seems  to  have  been,  where 
a  street  Improvement  had  been  made  the 
cost  of  which  should  properly  have  been  as- 
sessed upon  abutting  property,  to  provide  a 
method  by  which  such  property  should  be 
charged  when  the  first  effort  to  charge  it 
had  failed  for  any  reason  whatever.  The 
power  of  the  legrlslature,  and  consequently 
of  the  freeholders  acting  under  the  provi- 
sions of  the  constitution,  to  give  such  pow- 
er to  the  common  council  of  the  city,  was 
80  fully  discussed  and  the  authorities  so  ful- 
ly collated  In  the  case  above  dted  that  a 
further  consideration  here  would  be  out  of 
place. 

From  what  we  liave  said,  it  will  be  seoi 
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that  tbe  cofaimon  councQ  was  clothed  with 
the  power  to  make  the  reaBsessment  under 
consideration,  and  that  being  so,  and  It  hav- 
ing been  found  as  a  fact  by  the  trial  court 
that  sach  reassessment  had  been  made  In 
all  respects  as  retiulred  by  tbe  proTlsions  of 
the  charter  in  force  at  the  time,  it  must  be 
held  to  have  been  valid. 

The  only  reason,  except  the  one  above  con- 
sidered, stated  by  the  trial  court  for  holding 
the  reassessment  invalid,  was  that  the  as- 
sessment district  established  by  the  common 
council  for  the  purposes  of  such  reassess- 
ment was  different  from  that  established  for 
the  purposes  of  the  original  assessment,  and, 
in  our  opinion,  such  change  did  not  invali- 
date tbe  reassessment  If  the  reassessment 
could  be  made  at  all,  it  could  only  be  made 
under  the  provisions  of  the  charter  in  force 
at  tbe  time  it  was  made,  and  thereunder  no 
other  district  than  the  one  upon  which  tbe 
reassessment  was  made  would  have  been  le- 
gal Besides,  the  first  assessment,  having 
been  held  void,  could  serve  no  purpose  what- 
ever in  the  reassessment,  excepting  to  bring 
the  improvement  within  the  provisions  of  the 
charter  providing  for  such  reassessment  Be- 
fore such  provisions  could  be  invoked  for 
the  purpose  of  providing  the  means  for  pay- 
ing for  the  improvement  by  an  assessment 
upon  adjoining  property,  it  must  have  ap- 
peared that  theretofore  there  had  been  an  at- 
tempt made  to  coUect  the  cost  of  such  Im- 
pmrement  by  an  assessment  Except  for 
this  single  purpose,  the  first  assessment  and 
all  proceedings  thereunder  could  have  no 
force  In  determining  the  legality  of  the  reas- 
sessment Tlie  facts  necessary  to  sustain 
the  reassessment  were  that  a  street  improve- 
ment had  been  made  and  completed  under 
the  direction  of  the  city;  that  an  attempt 
had  been  made  to  coUect  the  cost  thereof  by 
an  assessment  upon  the  adjoining  property; 
that  such  attempt  bad  failed  by  reason  of 
tbe  InTalidlty  of  such  assessment;  and  that 
a  reassessment  had  been  made  in  accordance 
with  tbe  provisions  of  the  charter  in  force 
at  the  time  of  such  reassessment  All  of 
these  facts  were  found  by  the  learned  court 
who  tried  this  cause,  and,  having  so  found,  it 
should  have  further  found  that  tbe  reassess- 
ment wa^  valid  and  of  full  force  against  tbe 
property  of  the  respondents.  The  judgment 
will  be  reversed,  and  the  cause  remanded, 
with  instmctions  to  dismiss  the  action. 

ANDERS  and  GORDON,  JJ.,  concur.   DUN- 
BAB,  J.,  dlssenta 


OITY  OP  SEATTLE  v.  PARKER  et  al. 

(Snpreme  Court  of  Washington.     Jan.  13, 

1896.) 

PLEisnio — Bill   of   Items  —  Evidbnob — Assbss- 
MEST  Roll— Proof  of  Usb. 
1.  Where  suit  is  brought  to  recover  on  cer- 
tua  items  set  forth  in  exhibits  attached  to  and 
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made  a  part  of  the  complaint,  no  evidence  is 
admissible  to  charge  defendant,  exc«>t  that 
which  goes  to  establish  the  items  allegea. 

2.  Assessment  rolls  are  themselves  the  best 
evidence  of  their  contents,  and  they  cannot  be 
proven  by  the  evidence  of  a  city  official. 

3.  Where  assessment  rolls  are  not  properly 
certified  and  authenticated,  they  cannot  be  in- 
troduced to  charge  one  who  is  alleged  to  hava 
used  them. 

Appeal  from  superior  court,  King  county; 
Richard  Osbom,  Judge. 

Action  by  the  city  of  Seattle  against  Isaac 
Parker  and  others  to  recover  money  alleged 
to  have  been  had  and  received  to  use  of 
plaintiff  by  defendant  Isaac  Parker  while 
city  treasurer.  B^om  a  Judgment  In  favor 
of  plaintiff,  defendants  appeal.     Reversed. 

Stratton,  Lewis  &  Gilman  and  White  & 
Munday,  for  appellants.  W.  T.  Scott  and 
Frank  A.  Steele,  for  respondent 

DUNBAR,  J.  This  is  an  action  brought 
by  the  city  of  Seattle  against  Isaac  Parker 
(who  was  the  treasurer  of  said  city  at  the 
time  of  the  alleged  defalcation)  and  hia 
bondsmen.  The  case  was  referred  to  a  ref- 
eree, who  found  against  the  defendants. 
His  findings  were  excepted  to  by  the  defend- 
ants. The  exceptions  were  sustained,  the 
report  set  aside,  and  the  court  made  new 
findings  against  the  defendants  for  the  sum 
of  15,535.96  and  interest  to  date  of  judgment. 
The  complaint  alleges  that  during  the  time 
defendant  Parker  was  treasurer  of  the  city 
of  Seattle  he  received  for  the  use  of  the  said 
dty  divers  sums  of  money,  in  the  language 
of  the  complaint,  "from  the  persons  and 
sources  hereinafter  specifically  set  forth  and 
contained  in  the  statements  of  accoimts  here- 
unto annexed  and  marked  Exhibits  A,  0,  and 
D,"  which  exhibits  were  made  a  part  of  the 
complaint;  that  he  did  not  account  to  the 
proper  authorities,  as  required  by  law,  at 
all,  for  ail  of  said  sums  of  money,  but  that 
he  neglected  and  refused  to  account  to  the 
proper  authorities  for  a  large  amount  of  said 
sums,  to  wit,  tbe  sum  of  $8,682.75,  which  he 
has  converted  to  his  own  use;  and  tbe  bill 
of  items  seta  forth  the  particular  sums,  and 
their  sources,  which  were  not  accounted  for 
by  the  treasurer. 

We  have  carefully  examined  this  case,  or 
have  made  as  careful  an  examination  as  was 
possible  under  the  circumstances,  including 
an  examination  of  all  the  testimony,  and  we 
feel  certain  that  an  injustice  has  been  done 
the  defendants  by  the  findings  of  the  court 
It  is  urged  by  the  appellants  that  the  court 
erred  in  admitting  the  testimony  In  relation 
to  the  street  assessments,  and  "we  think  the 
reasonableness  of  this  contention  Is  plainly 
shown  by  the  record.  The  city  saw  fit  to 
sue  upon  certain  items.  Those  items  were 
set  forth  in  certain  exhibits,  which  amount 
to  a  bill  of  items;  and.  If  the  city  could  re- 
cover at  all,  it  must  recover  upon  the  items 
alleged.  It  is  urged  by  the  respondent  that 
the  city  was  under  no  obligation  to  furnish  a 
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bill  of  Items;  that  tbe  matters  afleged  were 
things  within  the  knowledge  of  the  defeod- 
ant  treasurer;  that  the  pvoscesa  of  the  trial 
was  slow,  many  years  haiv)ag  elapsed  be- 
tween the  filing  of  the  complaint  and  the 
time  that  the  cause  was  tried.  But,  wheth- 
er the  city  was  under  any  obligation  to  fur- 
nish a  bill  of  items  or  not,  it  saw  fit  to  do  so, 
and  the  proof  must  correspond  with  Its  aUe- 
gatlons.  Notwithstanding  the  leng^th  of 
time  that  elapsed,  the  defendants  had  a  right 
to  rely  upon  the  allegations  of  the  complaint, 
and  upon  the  bill  of  items  set  forth  in  the  ex- 
hibits, and  had  a  right  to  prepare  their  de- 
fense with  reference  to  those  items,  and 
those  alone.  On  any  other  theory  the  bill  of 
items  would  act  as  a  trap  or  pitfall  for  the 
defendants.  The  attempt  by  the  city  to 
prove  the  contents  of  the  assessment  rolls  by 
the  succeeding  treasurer,  Ames,  was  so 
plainly  contrary  to  the  law  governing  testi- 
araay  of  this  kind,  ei3aA  to  the  unlTersafly  ac- 
cepted rule  that  the  rollfi  themselves  were 
the  best  evidence  of  what  they  contained, 
that  it  Is  not  worth  while  t«  «ite  authorities 
on  that  proposition  or  to  discuss  It;  and 
when,  at  a  subsequent  stage,  the  roQs  them- 
selves were  introduced, — or  what  was  claim- 
ed to  be  the  rolls,-4t  Is  too  plain  for  diseos- 
sloa  that  there  was  no  autlnntlcation  of 
them,  and  nothing  wltatever  to  lAow  that 
they  were  the  asseBsment  rolls  e(  the  city  of 
Seattle  for  that  year.  To  meet  this  objec- 
tion It  is  urged  by  the  respondent,  and  cor- 
rectly urged,  that,  notwithstanding  the  fact 
that  the  assessmeBt  rolls  might  not  be  certi- 
fied or  airthentlcated,  yet,  if  it  was  proven 
that  the  defendant  Psxker  in  fact  used  the 
alleged  roQs,  received  money  upcm  them,  and 
failed  to  account  for  It,  he  Is  liable  therefor. 
Tbe  -bxrobte  wtth  this  contention  is  that  it  is 
not  supported  lay  the  testtmony,  A  careful 
reading  of  the  testimony  of  Ames,  tbe  soe- 
eeedlng  tneasuivr,  by  whom  this  proof  was  at- 
tempted to  be  made,  shows  that  there  was 
nothing  deflBtte  in  this  respect  peovea.  Mucb 
might  be  said  'on  this  proposttSon,  but  It  clear- 
ly api>ear8  to  us  from  tdl  the  testimony  tiiat 
this  testtmoBy  was  Incompetent,  and  that,  if 
it  had  not  been.  It  further  appears  from  tbe 
circumstances  of  this  case,  vte.  the  conditions 
existing  daring  a  part  of  tbe  administration 
of  this  treasurer,  the  want  of  facilities  for 
eonductlng  properly  the  business  of  his  office, 
and  the  fact  that  a  portion  of  the  stubs  of  the 
assessment  receipts  and  other  portions  of  the 
records  of  the  ofBce  were  destroyed  by  Are, 
that  tbe  proof  was  entlrdy  insufficient  to  sus- 
tain the  findings  of  the  court  In  relatlwi  to 
these  accounts,  which  aggregated  ^,313.46. 
We  have  no  hesitancy  in  substituting  our 
Judgment  for  thot  of  the  lower  court  on  ques- 
tions of  fact  In  this  particular  case,  for  the 
case  was  tried  by  the  lower  court  on  the  testi- 
mony reported  by  the  referee,  and  thib  court 
has  the  same  opportunity  to  reach  a  correct 
conclusion  on  the  fact^as  had  the  court  below. 
We  cannot,  however,  sustain  the  contentioa 


of  the  appi31aiH8  as  to  tb«  item  of  F7.500, 
found  by  the  conrt  not  to  have  been  aoeoimt- 
ed  for  by  the  treasurer;  this  item  beins  caeb 
received  by  the  treaanrer  for  the  sale  of  a  lot 
belonging  to  the  city,  theretofore  used  aa  an 
engine  house.  This  sum  should  have  been 
credited  to  the  fire  fund.  It  was  not  so'  cred- 
ited, and  It  seems  to  ns,  from  the  testtmony 
of  ttie  defendant  Paifeer,  and  also  from  that 
of  his  deputy,  George  Parker,  that  there  Is  an 
absolute  failure  to  account  for  this  Item. 
There  appears  no  satisfactory  showing  of  Its 
entry  anywhere,  or  of  its  having  been  cred- 
ited to  any  fund.  In  fact,  there  seems  to  as 
to  be  no  Intelligent  accounting  for  It  at  alL 
Accepting,  then,  the  findings  as  to  tbe  Item 
of  97,500  and  the  amount  of  the  creditB  which 
were  found  to  be  due  the  defendant,  and  sub- 
tttictlng  from  the  amount  found  due  by  the 
eourt,  viz.  95,336.96,  the  aggregate  sum  of  (4,- 
313.46,  there  is  left  91,222.30,  which  we  think 
was  the  Just  amount  of  the  judgment  wliicb 
should  have  been  rendered  against  the  de- 
fendants. Ordinarily,  we  Should  reverse  a 
case  like  this,  and  order  a  new  trlid,  bat.  In- 
asmuch as  the  record  satisfies  us  ttiat  tlie  cHy 
offered  tbe  best  proof  which  it  could  bave  of- 
fered with  relati(m  to  the  Items  upon  wbieh 
the  Judgment  was  based,  outelde  of  tbe  item 
of  97,500,  and  the  further  fact  that  It  is  evi- 
dent from  the  testimony  of  the  defendant 
Parker  and  his  depsty  that  no  other  or  better 
defease  could  be  offered  of  die  nonaecouncting 
for  the  item  (tf  97,500,  above  ref^red  to,  we 
think  the  best  Interests  of  an  pottlea  will  be 
subserved  t^  reveriAng  the  case,  -with  In- 
structions to  enter  Judgment  in  favor  cf  tbe 
respondent  for  the  sum  of  91,222.50,  vrltb  in- 
terest the  same  as  in  the  formw  Judgment; 
the  respondent  to  recover  Its  costs  In  tbe 
eourt  below,  and  the  ai^iellants  to  recover 
oasts  of  tbe  sppeaL 

ANDfi2RSandOORDai!t,I7.,coiH:ar.  HOTT, 
O.  J.,  did  not  sit  at  the  beartng. 


JOHNSON  V.  BOIiLINOHAM  BAY  IMP. 
CO. 

(Bnpreme  Oonrt  of  Wathingtm.    Joa.  IS, 
1896.) 

CooTKiBCTOKT  NBOLioEiraa — PLBAimn}— Ikjobt 
or  BicnoTS — Habtbb'b  LtiBiun — Bvn>BN<s. 

1.  Contributory  negligence  is  matter  of  de- 
fense to  be  pleaded  by  defendant,  and  need  not 
be  negatived  in  the  complaint. 

2.  The  exclusion  of  evideaee  OMlsr  defective 
allegations  in  a  complaint  renders  the  defective 
allegations  harmless. 

3.  In  an  action  by  an  employe  for  injuries 
from  a  truck  breaking  through  the  floor  of  de- 
fendant's mill,  it  appeared  that  two  days  before 
a  truck  had  broken  through  the  floor  between 
two  rafters,  which  were  two  feet  mfmrt,  and 
the  place  repaired  by  removing  a  part  of  the 
broken  plank;  that  the  break  causiog  the  injury 
occurred  in  the  same  plank.  Defendant's  man- 
ager testified  that  the  defects  causing  the  break 
were  latent,  while  two  witnesses  for  plaintiff, 
who  examined  tiie  broken  pieces,  teatined  that 


Digitized  by 


Googh 


Waak^ 


JOHNSOIT  p.  BELUJ^jGHAM  BAY  IMF.  CO. 


871 


the  whole  plaok  wu  rotten.  BcU,  that  defend- 
ant was  liable. 

Anders,  J.,  diasentiiig. 

Appeal  fioom  Bupvlor  court,  Wbateom  coan- 
tr;  Jobn  R.  Wlim,  Judge. 

Action  by  Joban  O.  Jobnaon  againat  the 
BelUnghaia  Bay  ImproTement  Oompaay  tor 
personal  injuries.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Dorr,  Badley  &  Hadley,  tor  appellant  J. 
J.  Welaokbvrsw,  for  respoadent 

DUNBAR,  J.  This  is  an  action  tor  dam- 
ages for  personal  injuries  snstalned  by  plain- 
tiff wblle  in  the  employ  ot  tbe  defendant  and 
In  defendant's  sawmilL  The  wh&rt  or  floor- 
iDg  of  tbe  Tniti  yard  siHToandiug  the  mill  was 
6u0  or  TOO  feet  long  and  about  90  feet  wide. 
It  W8s«onstmoted  vf  floor  planking,  3  tacbes 
thick,  laid  opw  atringais,  resting  upon  pil- 
ing, the  stringers  being  2  feet  apart,  and  bad 
been  In  constant  use  for  about  2V^  years 
IHior  to  tbe  accident  Tbe  lumber  or  product 
of  the  axlll  had  to  be  trucked  through  an  al- 
leyway wblch  led  immediately  in  front  of  tbe 
door  of  tbe  ofQce  which  was  occupied  by  de- 
fendant's agent  Mr.  Fowle.  Plaintiff  was 
employed  to  truck  and  handle  lumber  in  this 
mill.  On  the  Zith  of  May,  1893,  plaintiff,  with 
other  hired  men,  was  engaged  in  tracking 
louiber  from  the  mill  across  tbe  wharf,  to  be 
loaded  Into  cars  for  shipment  Tbe  lumber 
which  was  being  bandied  was  planed  on  both 
sides,  and  It  was  the  custom,  presumably  im- 
(ler  tbe  direction  of  tbe  agent,  to  pile  the 
lumber  high  up  on  the  trucks;  and  the  lum- 
ber, being  planed  as  alMve  described,  would 
slip  easily,  and  it  was  somewhat  difficult  to 
keep  it  from  sliding  from  tbe  trucks.  By 
the  piling  of  timber  and  lumber  along  tbe 
sides  where  the  truck  lay  there  was  a  clear 
space  of  only  about  10  feet  In  width,  the 
truck  bdng  about  6  feet  wide.  On  the  said 
21th  day  of  May,  while  a  truck  load  of  lum- 
b«  was  passing  through  the  alley  nearly  in 
front  of  tbe  office  door  above  mentioned,  one 
of  the  truck  wheels  broke  through  the  plank- 
ing of  the  alley  or  wharf,  and  the  lumber 
was  precipitated  trom  the  truck,  and  a  serious 
accident  at  that  time  was  narrowly  avoided, 
one  of  the  men  having  the  heel  of  his  boot 
caught  and  wrenched  off  by  tbe  lumber.  Ei- 
ther that  evening  or  the  next  day  the  hole  In 
the  wharf  was  reitalred.  Tbe  repairs  were 
made  by  catting  off  tbe  broken  plank  the 
length  of  the  width  of  the  stringers,  being 
two  feet;  and  the  evidence  Is  conflicting 
whether  a  new  piece  the  full  width  of  tbe 
planking,  two  feet  long,  was  inserted,  or  a 
new  piece  two  feet  long  and  about  half  the 
width  of  the  plank,  though  we  do  not  consld- 
-er  this  discrepancy  materiaL  On  the  next 
day,  the  26tb  of  May,  while  plaintiff  and  ,a 
number  of  the  employes  were  engaged  in 
carting  this  slippery  lumber  along  the  same 
alley,  the  truck  broke  through  the  flooring, 
and  precipitated  the  lumber  upon  plaintiff, 
from  which  be  sustained  the  injuries  com- 


pjatued  of.  This  lumber  was  piled  up  Ugb 
on  tbe  tracks,  and  ,was  held  there  by  tlie 
mep  puttlAg  tbelr  bands  on  it  walking  alottg 
by  the  side  af  the  trucjc,  apd  pushing  it  and 
holding  tbe  lumber  en  at  the  aaue  tinie.  The 
case  was  tried  by  a  Jury,  and  a  Judgment 
retndered  In  favor  of  tbe  plaintiff  for  $0,000, 
tbe  action  having  been  for  $10,000.  A  demur- 
rer was  Interposed  to  the  complaint  for  the 
reason  that  It  failed  to  state  a  cause  of  ac- 
tion, in  that  while  it  alleged  that  tbe  defend- 
ant knew  of  tbe  defects  and  dangerous  char- 
acter of  tbe  roadway,  and  that  plaintiff  bad 
no  knowledge  or  notice  thereof,  it  did  not 
state  that  plaintiff  could  not  have  ascertain- 
ed the  facts  upon  reasonable  inquiry.  This 
demurrer  was  denied  by  tbe  court  We  think 
tbe  complaint  went  far  enough  In  the  allega- 
tions of  negligence  on  tbe  part  of  the  de- 
fendant and  it  has  been  onifonsly  decided 
by  this  court  that  the  question  of  contribu- 
tory negligence  is  a  matter  of  defease  to  be 
pleaded  by  tbe  defendant,  and  that  it  need 
not  be  negatived  by  the  complaint;  and  in  all 
other  respects  we  think  tbe  complaint  a  good 
<»e. 

Some  objection  la  ntade  by  tbe  appellant  to 
tbe  allegations  of  the  complaint  in  relatl<»  to 
tbe  earning  capacity  of  the  plaintiff  and  the 
wages  that  defendant  was  paying  plaintiff 
at  tbe  particular  time  of  tbe  injury;  but 
without  passing  upon  tbe  sufficiency  of  tbe 
complaint  in  ibis  respect  we  are  satisfied 
that,  if  the  complaint  was  wrong,  all  tbe 
defects  were  cured  by  tbe  court  by  refusing 
to  »Uow  tbe  plaintiff  to  prove  his  pecuniary 
standing  or  means. 

There  are  a  great  many  errors  assigned  by 
tbe  appellant  bat  it  seems  to  us  that  this 
.case  narrows  itself  down  to  the  question  of 
whether  or  not  the  defendant  bad  exercised 
tbe  proper  degree  of  prudence  in  mending 
the  bre«k  In  tbe  wharf  wblch  was  brought 
to  its  knowledge,  and  which  It  attempted  to 
mend.  It  Is  an  eiemontary  proposition, 
which  does  sot  caJl  for  dtatloos  «f  authori- 
ty, that  tbe  master  must  fumish.  a  safe  place 
in  which  he  requires  his  servants  to  work, 
and  that  he  must  furnish  them  safe  appli- 
ances. He  is,  of  course,  pot  bound  to  insure 
the  employe,  but  he  is  bound  to  use  reason- 
able care  in  the  selection  and  construction  of 
the  machinery  and  the  appliances.  It  is  con- 
ceded by  the  respondent  that  Mr.  Fowle  is 
the  vice  principal  of  tbe  company.  Mr. 
Fowle  testifies  that  he  examined  the  break 
made  on  the  24th  of  May,  and  that  it 
was  caused  by  a  shake  or  pitch  seam,  and 
that  it  did  not  extend  beyond  the  mended 
portion  of  the  plank;  that  be  examined  the 
plank  where  it  was  sawed  off,  and  that  it 
was  sound,  and  that  these  shakes  or  pitch 
seams,  caused  by  the  shaking  of  the  tree 
while  It  was  growing,  were  blind  defects, 
which  could  not  be  seen  or  cured.  If  this 
testimony  were  undisputed,  it  Is  doubtful  if 
such  neglii^ence  could  be  attributed  to  the 
defendant  as  would  warrant  a  recovery  In 
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this  case;  but  tbe  overwhelming  weight  of 
testimony  waa  to  the  contrary.  Charles  Ter- 
rlll  and  Swan  Johnson  both  testified  that 
tbey  examined  the  plank  where  It  was  bro- 
ken the  first  time,  and  they  found  It,  In  tbe 
langnage  of  the  witnesses,  "rotten";  and  wit- 
ness Peterson  testified  that  he  examined  the 
plank  where  It  was  broken  the  second  time, 
and  it  was  rotten  at  that  place.  It  must  be 
borne  In  mind  that  the  second  break  oc- 
curred right  at  the  end  of  the  new  piece  of 
lumber  which  had  been  put  in  to  mend  the 
first  break.  This  Is  testified  to  oy  Fowle  on 
the  part  of  the  defense  and  by  Lynn  and 
Peterson,  witnesses  for  the  plaintiff.  It 
seems  that  Just  as  the  car  wheel  left  tbe 
new  piece  of  lumber  and  passed  onto  tbe 
end  of  the  old  plank  tbe  break  occurred, 
and  that  it  occurred  right  next  to  a  stringer. 
It  seems  to  us  from  the  whole  testimony  In 
this  case  that  the  jury  were  Justified  In  com- 
ing to  the  conclusion  that  the  plank  was 
decayed  at  the  place  of  the  last  break,  and 
that  that  decayed  condition  existed  or  was  a 
continuation  of  the  decayed  condition  of  the 
plank  where  it  was  first  broken;  and  the 
fact  that  the  attention  of  the  defendant  had 
been  called  to  the  defect  in  the  plank  by  the 
first  break,  and  that  it  repaired  the  break 
In  such  a  careless  and  Imprudent  manner  aa 
It  did,  Justifies  the  conclusion  that  It  was 
guilty  of  culpable  negligence;  such  negli- 
gence, at  least,  as  renders  it  liable  for  any 
damages  which  legitimately  flow  from  Its 
act  This  is  about  all  that  can  be  said  in  this 
case.  We  are  satisfied  from  the  testimony 
that  the  Jury  were  at  least  warranted  In  con- 
cluding that  tbe  damages  which  this  plain- 
tiff suffered  were  caused  by  the  negligence 
of  the  defendant  In  falling  to  furnish  suita- 
ble Instrumentalities  for  the  performance  of 
the  work  which  It  had  Instructed  the  plain- 
tiff to  do.  From  the  testimony  we  do  not 
feel  Justified  In  interfering  with  the  verdict 
on  the  ground  that  the  damages  found  were 
excessive.  The  Judgment  will  therefore  be 
affirmed. 

HOYT,  p.  J.,  and  SCOTT,  J.,  concur. 

ANDERS,  J.  I  think  the  plaintiff  was 
himself  guilty  of  negligence  which  directly 
contributed  to  cause  the  injury  complained 
of,  and  I  therefore  feel  constrained  to  dis- 
sent from  the  conclusion  reached  in  the  fore- 
going opinion. 

GORDON,  X  I  concur  In  what  is  said  by 
Judge  ANDERS. 


80OTT  T.  BOURN. 

(Supreme  Court  of  Washington.    Jan.  IS, 

1896.) 

APPBAt — Statembnt   op   Facts  —  Ebtibw—Evi- 
DENOB — Trial  bt  Court — Findinqs. 
1.  That  tbe   court   erred   in   amending   the 
proposed  statement  of  facts  before  settiement 


will  not  enable  tbe  appellate  court  to  consider  it 
as  though  it  had  been  settled  withont  amend- 
ment. 

2.  A  finding  in  a  suit  to  cancel  a  note  as  ex- 
ecuted without  consideration,  that  the  note  was 
based  on  a  sufficient  consideration,  will  not  be 
disturbed  as  against  the  evidence,  the  existence 
of  a  consideration  being  testified  to  bj  defend- 
ant and  denied  by  plaintiff. 

3.  Where  tbe  consideration  for  a  note  sued 
on  is  alleged  to  be  the  settlement  of  an  acconnt 
between  the  parties  involving  numerous  transac- 
tions, the  court  is  not  required  at  the  request  of 
plaintiff  to  find  what  items  entered  into  the  ac- 
count. 

Appeal  from  superior  court,  Pacific  coun- 
ty; Richard  K.  Boney,  Judge  pro  tem. 

Action  by  Frank  Scott  against  J.  Frank 
Bonm.  There  waa  a  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 


Edward  F.  Hunter,  for  appellant 
H.  Smith  &  Bro.,  for  respondent 


John 


HOYT,  C.  J.  The  record  in  this  case  is 
In  such  shape  that  it  has  been  with  great 
difficulty  that  the  real  controversy  between 
the  parties  could  be  determined,  and  we 
would  probably  be  Justified  In  affirming  the 
Judgment  for  the  reason  that  it  does  not  suf- 
ficiently appear  from  the  record  what  par- 
ticular errors  on  the  part  of  the  trial  court 
are  relied  upon  for  reversaL  But  since,  by 
the  aid  of  the  brief  of  appellant,  we  have 
been  able  to  discover  what  we  deem  to  be 
the  questions  which  were  material  to  a  cor- 
rect determination  of  the  controversy  be- 
tween the  parties,  we  can  overlook  the  Im- 
perfections In  the  record,  and  examine  the 
rulings  upon  these  questions. 

The  first  complaint  made  by  the  appellant 
is  that  the  trial  court  committed  error  In 
amending  the  proposed  statement  of  facts 
before  settiement  and  he  contends  that  we 
should  consider  It  as  though  it  had  been  set- 
tied  without  such  amendment.  This  we  can- 
not do.  If  the  court  wrongfully  refused  to 
settie  a  proper  statement  of  facts,  the  rem- 
edy of  appellant  was  by  mandamus  to  com- 
pel it  to  do  so.  Until  a  statement  has  been 
settled  by  the  Judge,  it  cannot  be  considered 
upon  appeal,  however  clear  may  have  been 
the  right  of  appellant  to  have  it  settied  as 
proposed.  From  the  pleadings  and  the  un- 
disputed proofs.  It  appeared  that  tbe  plain- 
tiff and  defendant  had  numerous  business 
transactions  together,  commencing  some 
time  in  January,  1890,  and  continuing  until 
about  February  24,  1891;  that  on  said  24tii 
day  of  February  the  plaintiff  made  to  the 
defendant  a  promissory  note  for  the  sum  of 
$6,000,  payable  one  day  after  date,  with  in- 
terest at  the  rate  of  10  per  cent  per  annum; 
and  the  material  question  upon  which  tbe 
rights  of  the  parties  depended  was  as  to 
the  force  to  be  given  to  this  note.  On  the 
part  of  the  plaintiff  it  was  contended  that  it 
was  given  without  consideration,  to  enable 
the  defendant  to  avail  himself  of  an  Interest 
in  certain  moneys  which  were  exi>ected  to 
be  paid  upon  a  contract  h^ld  by  tbe  plalo- 
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tiff  and  defend&nt  against  a  third  party,  and 
that,  if  such  money  was  not  paid,  and  on 
that  acconnt  the  contract  was  forfeited,  the 
note  was  to  be  of  no  force,  and  was  to  be 
canceled  and  surrendered.  There  was  no 
dispute  as  to  the  fact  tliat  the  money  was 
not  paid,  and  that  the  contract  was  cancel- 
ed; hence  plaintiff  claimed  that  he  was  en- 
titled to  have  the  note  canceled  and  deliver- 
ed up.  The  defendant  claimed  that  the 
promissory  note  was  made  upon  the  settle- 
ment between  him  and  the  plaintiff  of  the 
transactions  In  which  they  had  been  inter- 
ested up  to  the  time  of  the  execution  of  the 
note;  that  upon  such  settlement  it  was 
agreed  that,  for  moneys  advanced  and  serv- 
ices rendered  by  him  for  the  plaintiff,  there 
was  due  to  him  the  sum  of  $6,000,  and  that 
the  note  was  (Iven  in  settlement  of  the 
amount  so  due.  The  proof  offered  by  each 
of  the  parties  to  sustain  these  adverse  con- 
tentions was  almost  entirely  the  evidence  of 
himself  as  a  witness,  and  unless  that  of  the 
plaintiff  was  of  such  controlling  force  that 
it  not  only  overcame  that  of  the  defendant, 
but  also  rebutted  the  presumption  which 
arose  from  the  production  of  the  note,  the 
finding  of  the  trial  court  to  the  effect  that 
the  note  was  executed  for  a  sufHclent  consid- 
eration, and  was  of  force  in  the  hands  of  the 
defendant,  must  be  sustained;  for,  even  In 
an  equitable  proceeding,  a  finding  of  fact  by 
the  trial  court  will  not  be  set  aside  upon  ap- 
peal unless  there  is  a  preponderance  of  evi- 
dence against  it  The  evidence  of  the  plain- 
tiff was  not  of  this  controlling  force.  On 
the  contrary,  the  reasons  which  Induced  the 
execution  of  the  note  as  testified  to  by  him 
were  most  unsatisfactory.  The  money  to  be 
derived  tram  the  contract  would,  according 
to  his  testimony,  have  become  the  Joint 
property  of  himself  and  the  defendant,  and 
It  was  In  no  manner  explained  why  it  was 
necessary  that  the  defendant  should  have 
this  note  to  enable  him  to  get  his  share  of 
it,  if  plaintiff  was  not  Indebted  to  the  defend- 
ant, and  It  was  not  the  understanding  that 
the  note  should  be  paid  out  of  plaintiff's 
share  of  the  $17,000  to  be  paid  upon  the  con- 
tract; and  if  It  was  the  intention  that  de- 
fendant should  be  paid  out  of.sncb  share. 
It  must  be  presumed  that  the  sum  specified 
in  the  note  was  due  from  plaintiff  to  de- 
fendant. The  presumption  that  a  written 
instmment  was  executed  for  the  purposes 
disclosed  upon  its  face  cannot  be  overcome 
except  by  satisfactory  proof,  and  the  trans- 
action as  testified  to  by  the  plaintiff  was  so 
unreasonable  that  It  would  be  doubtful 
whether  the  presumptions  flowing  from  the 
production  of  the  note  In  the  bands  of  the 
defendant  would  have  been  overcome  even 
if  no  testimony  In  support  thereof  had  been 
introduced  by  the  defendant  9ut  these  pre- 
sumptions were  supported  by  the  testimony 
of  the  defendant,  whose  statement  as  to  the 
circumstances  surrounding  the  execution  of 
the  note  was  reasonable,  and  consistent  with 


other  proofli  In  the  case.  The  finding  of  the 
trial  court  as  to  the  force  to  be  given  to  this 
note  Is  fully  sustained  by  the  evidence. 

The  court  refused  to  find  in  detail  as  to 
the  state  of  the  account  between  plaintiff 
and  defendant  at  the  time  the  note  was  exe- 
cuted, and  it  Is  claimed  that  by  reason  of 
this  refusal  the  Judgment  should  be  revers- 
ed. But  the  evidence  was  of  such  a  nature 
that  It  was  impossible  for  the  court  to  find 
Just  what  items  entered  Into  the  account  be- 
tween the  parties,  and,  having  found  that 
there  was  a  long  unsettled  account  between 
them,  and  that  on  a  certain  day  they  had 
fully  adjusted  it,  and  that  the  note  in  ques- 
tion had  been  given  in  settlement  of  the 
amount  found  due  from  the  plaintiff  to  the 
defendant  upon  such  adjustment  such  find- 
ing was  sufficient  upon  which  to  found  the 
legal  conclusion  that  the  defendant  was  en- 
Utied  to  have  the  note  enforced  against  the 
plaintiff  according  to  Its  terms. 

Complaint  is  made  as  to  other  rulings  dur- 
ing the  progress  of  the  trial,  but,  in  the  light 
of  the  finding  as  to  the  force  to  be  given 
to  the  note,  such  rulings,  even  U  erroneous, 
could  not  have  affected  adversely  the  rights 
of  the  plaintiff.  The  Judgment  will  be  af- 
firmed. 

DUNBAR,  ANDERS.  SCOTT,  and  GOR- 
DON, JJ.,  concur. 


STATE  ex  ml.  ABERNETHT  t.  MOSS, 

Mayor,  et  al. 

(Supreme  Court  of  WashiDgton.     Jan.  13, 

1886.) 

JCDOMBNT — Rb8  JDDICITA. 

Where,  in  an  action  against  a  town,  the 
supreme  court  held  that  plaintiff  had  a  ralid 
claim  against  the  town,  and  for  that  reason  his 
remedy  was  in  mandamns^  in  a  subsequent  man- 
damus proceeding  by  plaintiff  the  town  cannot 
attaelc  the  validity  of  the  claim  on  the  ground 
that  the  claim  has  never  been  determined  on  its 
merits,  the  first  action  iiaving  been  disposed  of 
on  demurrer  to  the  complaint,  especially  where 
such  ground  for  attaclc  is  raised  for  the  first 
time  on  petition  for  rehearing. 

On  petition  for  rehearing.    Denied. 
For  original  opinion,  see  42  Paa  622. 

SOOTT,  J.  On  November  11th,  last,  an 
opinion  was  filed  in  this  case  reversing  the 
Judgment  of  the  lower  court,  and  remanding 
it,  with  instructions  to  issue  a  peremptory 
writ  of  mandamus  to  compel  payment  of  the 
relator's  claim  against  the  town  of  Medical 
Lake.  This  action  was  taken  on  the  ground 
that  the  relator's  claim  against  said  town 
had  been  established  In  his  favor  in  a  prior 
action  decided  by  this  court  on  June  5,  1884. 
The  respondents  have  petitioned  for  a  rehear- 
ing, claiming  that  the  merits  of  the  matters 
In  controversy  have  never  been  Judicially 
passed  upon,  for  the  reason,  as  Is  claimed, 
that  the  prior  action  was  decided  upon  a  de- 
murrer Interposed  by  the  respondent  and  la. 
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their  favof.  Wbafevev  Hbe  fbeC  tbaiy  b«  In 
this  partlcnlaT,  w«  think  tlte  reapoudflDts  arfer 
precluded  from  raising  the  question.  The 
basis  of  the  dlsposKlon  of  the  former  cause 
was  that  the  claim  '^as  a  valid  one,  and  that 
its  validity  had  been  established.  Upon  that 
basis  It  was  held  that  the  relator,  in  bring- 
ing the  snlt  against  the  town  upon  said  dalm, 
had  mistaken  his  remedy,  and  that  he  should 
have  resorted  to  mandamus.  The  aetien  of 
the  lower  court  in  dismissing  his  eause  was 
affirmed,  whereupon  this  second  proceeding 
was  Instituted.  No  mention  is  made  in  the 
opinion  rendet^d  In  tlkat  case  that  the  cause 
had  been  dlsix^sed  of  In  the  sdj^eMot  cotitt  up^ 
on  a  demtfrrer  to  the  oomptalnt,  and  We  wlU 
not  at  thlE(  tlobe  kxik  into  the  record  to  dff- 
termlne  the  fact  11  tfas  KsspoiMle&tS  were 
dissatisfied  wltlf  the  facts  as  aiiramed  by  ths 
court  in  that  causey  they  Should  th«i  tiave 
applied  for  a  eorrectloii  Or  modification  of 
the  opinion  in  that  pctftlelilar,  ttnd  not  hftve 
allowed  the  same  to  be<)ome  the  larw  of  the 
case.  Not  only  was  fh»t  slot  done,  but  the 
argument  of  ther  appeal  In  the  present  causS 
upon  the  part  of  the  relatof  was  baaeA  up6n 
the  ground  that  the  legality  of  the  claim  hatd 
been  established  and  settled  In  the  prior  |)ro' 
ceedlng.  No  claim  was  made  by  the  respond- 
ents, In  their  brief,  that  said  action  bad  been 
disposed  of  upon  A  demarrer,  leaving  ttie 
merits  of  the  controversy  unsefttled,  and,  eVeii 
if  such  matters  were  available  at  that  time, 
the  failure  of  the  respondents  to  present  their 
claims  in  their  brief  would  also  preclude 
them  from  falsing  the  point  in  4  petition  ^or 
a  rehearing.    Rehearing  denied. 

HOYT,    O.   J.,    and   ANDERS,    DUNBAR, 
and  GORDON,  JJ.,  concur. 


BBNBDIOT   T.    SOHMIBG  «t  sL 

(Supreme  Court  of  Washington.    Jan.  18, 
1896.) 

JOIIR   Aim    8aVH«AI.    KOTB— I>BUAin>— IfOTIOS  o> 

OiBHONOs  BT  Mail. 

1.  Failure  to  present  a  note  with  Joint  and 
several  makers  to  each  of  the  makers  for  pay- 
ment will  discharee  the  Indorsees. 

2.  Where  an  mdoMee  and  maker  of  a  note 
live  in  the  same  city,  depositing  a  notice  of  dis- 
honor in  the  mail  addressed  to  the  indorsee  at 
the  city  without  the  street  and  number  of  his 
residence,  is  not  personal  service  of  such  notice. 

Appeal  from  superior  oourt.  King  county} 
T.  J.  Humes,  Judge. 

Action  by  W.  O.  Benedict  against  Arthur 
Schmleg  and  Fremont  Cole,  as  makers  of, 
and  J.  A,  and  A.  C.  Freeborn,  as  Indorsers 
on,  a  promissory  note.  From  a  Judgment 
for  plaintiff,  defendant  A.  0.  Freebord  mip- 
peals.     Reversed. 

Alex.  B.  Jones,  for  appdiftttt  Oondon  M 
Wright,  for  respondent. 

HOYT,  O.  J.  Appellant  was  sued  as  ut 
Indorser  of  a  note  Joint  aad  seveirai  in  form. 


signed  by  two  makers.  Th*  itadUpnted 
pmof  sboiiMI  tkMt  BO  demand  tarn  payment 
had  been  made  u{K)n  one  at  the  naJeers  at 
th«  time  notice  of  dishonor  wa»  sought  t» 
be  givsB  to  tlie  indorser.  It  further  a.gpeax- 
ed  that  ail  the  parties  to  the  note  lived  in 
the  city  of  Seattle;  that  tlie  appellant  lad 
a  place  of  business  therein,  well  kuwwia  t» 
the  bank  with  which  the  note  was  left  Cor 
collection;  that  no  attempt  was  made  by 
said  bank  acting  for  the  owner  of  the  note, 
or  by  may  one  else,  to  serve  personally  t^oo 
the  appellant  notice  of  tlie  dishonor  of  tb» 
nota  The  only  attempt  to  tf  vs  soeb  notice 
was  to  deposit  It  te  the  post  office,  directed 
to  the  appelant  at  Seattle,  withoat  givliig, 
as  a  pdrt  of  such  direction,  the  street  or 
number  In  said  city  to  which  It  should  lie 
delivered.  For  the  reason  that  It  aiq>eared 
from  th«isS  undisputed  facts  timt  the  aaotm- 
savy  steps  had  not  been  taken  to  charge 
the  appellant  as  an  tndorssr  of  the  note,  be, 
at  the  close  of  the  testlmotty,  moved  tlM 
court  (Off  a  judgment  in  hltf  favor.  Tbts 
motion  Was  denied,  and  tlM  cause  satmittted 
to  the  Jury,  under  Instructions  wfatteb  au- 
thorized a  verQlot  for  the  plaintiff  if  it  waa 
found,  amons  other  tacts,  that  presentssaent 
for  payment  to  one  of  the  Bsralcers  waa  made 
upoB  the  day  the  aote  fell  due,  and  that  no- 
tice of  dishonor  waa  deposited  in  the  poet 
otOce,  addressed  to  the  indorser.  So  that,  in 
the  ordinary  course,  it  staoliid  have  reached 
him  oB  the  day  that  the  aote  was  dishonor^ 
ed,  or  the  day  after.  The  verdict  waa  for 
the  plaintiff,  and  Jadgmeat  was  d^  sntered 
thereon. 

If  presentment  to  each  of  the  iMlserK  of  a 
l(4nt  and  several  promissory  note  was  neees- 
saiy,  or  if  the  deposit  In  the  post  office  of  a 
notice  of  dishonor,  directed  generally  to  the 
indorser  living  in  the  same  city,  was  Insofll- 
clent,  the  Judgment  must  be  reversed;  and, 
if  tlte  Judgment  Is  reversed  for  either  of  theae 
ressons,  the  action  should  be  dismissed  as  to 
appellant,  nnlOss  by  some  affirmative  action 
on  his  part,  shown  by  the  proofs,  taa  liad 
made  himself  llaUe  to  pay  the  note.  There 
was  some  testimony  tending  to  show  that,  at 
the  time  the  note  was  discounted,  lie  said 
that  he  would  see  It  paid;  but  them  waa 
nothing  tending  to  sliow  that,  at  any  time 
after  it  became  due,  he  atade  aay  promlae  in 
relation  to  Its  payment.  Any  statement  that 
he  may  have  made  at  the  time  be  discounted 
the  note  which  did  not  amouiit  to  an  expreaa 
waiver  of  demand  and  notice  could  add  notta- 
lag  to  the  oontract  which  he  entered  into  by 
indorsing  it  That  the  note  must  be  pre- 
sented to  each  of  the  "j^aV  makers  in  order 
that  an  Indoi^er  may  be  charged  is  conced- 
ed by  the  reapondeat  but  it  is  claimed  that 
presentment  to  ono  of  the  makins  of  a  note 
Joint  and  several  la  fonn  is  Si^dent  Tlie 
ground  of  this  contention  is  that  the  holder 
of  Such  a  note  may,  at  his  option,  treat  it  aa 
the  several  note  of  any  one  ol^  the  makers; 
that  the  indorsement  most  hf  pcetniiaed  to 
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liave  ba«B  made  la  vtew  «t  tibto  rigbt;  aaid 
that,  for  that  reaaon,  tiie  holder  trauld  bind 
the  iBdotsK-  by  i^reaentias  U  to  any  one  of 
the  maken  vhoae  aereral  note  he  saw  fit  to 
consider  It.  It  ia  doubtful  -whether  the  ain- 
jEle  contract  of  the  Indorser  can  be  dirlded 
■o  as  to,  in  fact,  constitute  as  many  aepaiste 
contraeta  as  there  are  makers  to  the  note.  lit 
would  be  mooe  reasMiahle  to  presusae  that 
ihe  contract  of  iBdoraenent  was  in  refeienee 
to  the  note  as  an  entirety,  and  was  made  up- 
on the  credit  of  all  of  the  makers,  and  tiuut 
the  right  of  the  holder  to  enforce  It  as  toe 
■eTeral  contract  of  one  of  tbeai  does  not  In- 
clude the  right  to  divide  Ijtte  single  eontraot 
of  the  Indoiaer.  It  is  socgeBted  that,  by  »ea- 
soD  of  different  places  of  rwidenoe.  It  la  fre- 
quently ImpoBBlble  to  present  the  note  far 
Itaymeut  to  each  of  the  several  malcers  en  tiie 
day  the  note  becomes  due.  But  this  objec- 
tloa  afgpUee  aa  well  to  Joint  makers  aa  to 
these  Joint  and  aeT«al.  If  the  makers  are 
ao  sttnaited  that  it  is  m^  reaaenable  to  re- 
quire a  pBeaentmemt  to  each  of  them,  tiut 
fact  will  excuse  such  preaeatxieitt 

The  reapoadent  has  ciAed  but  one  case 
which  fully  sustains  his  coateotloa,— that  «f 
Harila  t.  Glatk,  10  Otilo,  5,— and  th«  reaaon- 
Ing  of  the  court  la  that  was  upon  grounds 
conceded  to  be  untenable.  The  reason  there 
given  why  a  presentment  to  one  aoaker  was 
snfficlent  was  that,  by  signing  the  note  to- 
gether, the  several  makers  eonsdtuted  theaa- 
selves,  ao  far  as  the  making  of  the  note  was 
CMicemed,  partners,  and  for  that  reason  serv- 
ice iqma  one,  under  weU-settled  general  rules, 
was  a  serrlec  upon  aB.  Respondent  also 
dtea  some  of  the  t«Et  writera,  but,  wlih  the 
single  exception  of  Judge  Story,  there  is  no 
attempt  by  any  of  them  te  give  any  reason 
for  their  claim  that  presentment  to  one  of 
several  makers  should  be  sufficient,  and  even 
that  distinguished  author  and  Jurist  does  no 
more  than  refer  to  the  case  aT)ove  cited,  and 
say  that,  thcvgb  the  declslen  therein  eould 
not  be  Bustaloed  upon  the  ground  stated  In 
the  opinion.  It  might  be  upon  tbe  theory  that 
It  was  only  necessary  te  make  presentment 
to  one  of  tbe  makers  of  a  note  Joint  and  sev- 
eral in  form. 

Tbe  appdlaot  cites  a  large  number  ef  cases 
teadlng  to  establish  the  rale  that  present- 
ment to  each  of  the  makers  is  necessary.  The 
respondeat  claims  that  but  oae  ot  these  Is  in 
poist,  for  tte  reason  that  It  does  not  appear 
tbat  the  notes  wUch  were  under  consideration 
were  Joint  and  several  In  form.  Aa  to  some 
of  tbeai,  tUa  ia,  no  doubt,  tx«e;  but  tbe  fact 
that  In  none  was  there  any  atatement  that 
tended  to  show  that  there  was  any  difference 
in  tbe  presentment  BecessBiy  to  charge  an  In- 
doner  by  reason  at  the  "iiAae'  or  "Joint  and 
aevenl"  Conn  of  tiM  note  cSiowed  that  no  dis- 
tinctloB  on  that  account  was  recognized.  In 
many  oC  the  cases  In  which  from  the  facts  it 
appears  ttiat  the  note  was  Joint  and  several  in 
farmtbff  eourtspeaks  of  the  makers  as  "'Joint," 
from  which  It  la  clear  that,  by  the  uae  (tf  the 


word  "Joint,"  It  was  not  Intended  to  refer  to 
the  nature  of  the  liability  of  such  makers,  but  . 
only  to  tbe  fact  that  they  had  Joined  in  mak- 
ing tbe  note.  And,  from  a  careful  reading  of 
the  oplHloBs  in  other  cases.  It  is  probable  tliut 
the  word  "Joint"  was  used  in  the  same  sense. 
Hence  much  force  la  taken  from  the  argu- 
ment to  the  effect  that  none  of  tbe  cases 
which  speak  of  "Joint"  makers,  and  hold  that 
presentment  must  be  made  to  all  of  them, 
are  to  be  taken  as  authority  in  favor  of  the 
contention  of  appellant.  It  Is  conceded  that 
In  the  case  of  Shntts  ▼.  Flngax,  100  N.  Y. 
639,  3  N.  B.  586,  tbe  court  was  considering 
a  note  Joint  and  several  in  term,  sjid  tbat  the 
decision  faUy  supports  the  contention  of  the 
ai^eHant  Tbe  case  of  Bank  t.  Willis,  8 
.Mete.  (Maaa.)  504,  not  cited  in  the  brief  oC 
appellant,  is  also  directly  in  point  The  prin- 
cipal queetiou  decided  was  as  to  whether  one 
of  the  parties  to  the  apte  was  a  maker  or 
Indorser.  The  court  held  that  he  was  a 
maker;  tbat  ha  was  one  of  tbe  Joint  and 
several  makers;  and  further  held  that,  for 
the  reason  that  no  presentment  had  been 
made  to  him,  the  indorsers  were  discharged. 
Tb*  opinion  concludes  as  follows:  "To  ap- 
ply the  law  to  the  facts  as  proved  in  the  case 
before  ue:  Thompson  and  Mirlck  &  Go. 
stand  la  tbe  relation  of  Joint  and  several 
promisors.  Payment  of  the  note  waa  de- 
manded of  Thompson,  but  not  of  MIrick  & 
Co.  Tbe  defendant  ia  an  indorser,  liable 
only  upon  legal  notice  of  a  demand  upon  tbe 
promisors  and  a  refusal  by  them  to  pay 
the  note;  and  we  are  of  opinion  tbat  he  has 
a  right  to  avail  himself  of  this  neglect  to 
make  demand  on  Mirlck  ft  Co.,  to  discharge 
himself  from  his  liability  aa  indorser." 

Other  cases  might  be  dted  which  eith«r  ex- 
pressly or  by  necessary  Intendment  estab- 
lish the  rule  contended  for  by  appellant;  but 
In  view  of  the  fact  that  but  a  single  case  has 
been  found  expressly  holding  to  tbe  con- 
trary, and  of  the  fact  tbat  tbe  reasoning  of 
that  ease  has  been  criticised  by  every  court 
which  has  referred  to  it,  we  do  not  think  It 
necessary  to  cite  them.  It  is  true  that  re- 
qwndent  claims  that  the  caae  of  McClelland 
T.  Bishop,  42  Ohio  St  113,  affirms  that  ot 
Harris  v.  Clark,  supra;  but  an  examination 
will  show  that  the  language  relied  upon  was 
qualified,  and  was  only  used  by  way  of  ar- 
gument apon  a  potnt  not  meceasary  te  the 
decision  of  the  case.  So  that  the  rule  in  Ohio 
DBOBt  be  held  to  depend  npon  the  single  case 
of  Harris  v.  Clark;  and  that  one  has  been 
tn  some  degree  discredited  by  the  ease  of 
Qreenongh  v.  Smead,  3  Ohio  St  415.  In  this 
caae,  tbe  question,  as  In  the  Massachusetts 
case  above  cited,  was  as  to  whether  one  of 
the  parties  to  the  note  was  a  maker  or  an  in- 
doiaer; and  the  court,  by  one  of  the  ablest 
Jurists  that  ever  graced  tbe  bench  of  that 
or  any  otber  state,— Rufus  P.  Ranney,— «.t 
considerable  length,  discussed  that  question, 
for  the  purpose  of  showing  that  he  was  an 
tedorser,  and  that  no  presentment  to  him  was 
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necessary  to  charge  the  defendant,  who  was 
also  an  indorser.  Such  dlBcnsslon  wonld 
haye  been  entirely  unnecessary  If  the  court 
bad  been  content  to  rely  upon  the  law  as 
announced  In  the  case  of  Harris  ▼.  Glarlc 
Under  the  law  thus  announced,  no  present- 
ment to  Greenough  would  hare  been  neces- 
sary, for  the  form  of  the  note  which  is  set 
out  in  the  opinion  shows  that,  if  he  was  a 
maker,  he  was  Jointly  and  severally  liable 
with  the  other  maker.  The  form  of  the  note 
was  identical  with  that  of  the  one  Indorsed 
by  the  appellant,  and  was  clearly  such  that 
those  who  signed  it  became  liable  jointly  and 
severally,  and  not  simply  Jointly.  From  the 
fact  that  such  was  the  form  of  this  note,  the 
language  of  the  court  hereinafter  set  out 
furnishes  a  good  example  of  the  practice 
hereinbefore  referred  to,  to  speak  of  the  Joint 
makers  of  a  note,  not  with  reference  to  the 
character  of  their  liability,  but  as  to  their 
having  Joined  in  its  execution.  The  court, 
having,  after  a  full  discussion,  come  to  the 
conclusion  that  Greenough  was  an  indorser, 
and  not  a  maker,  of  the  note,  proceeded  as 
follows:  "This  view  of  the  subject  makes  It 
unnecessary  to  pass  upon  the  question  made 
as  to  the  sufficiency  of  the  demand.  It  may 
not  be  improper,  however,  to  say  that,  If 
Greenough  could  be  treated  as  a  Joint  maker, 
we  should  be  of  the  opinion  that  the  demand 
made,  or  rather  the  excuse  for  not  making 
a  demand,  would  be  insufficient  to  charge 
the  indorser.  The  question  Is  not  covered  by 
the  case  of  Harris  v.  Clark,  10  Ohio,  5;  and 
we  feel  no  hesitation  In  saying  that  the  rule 
there  adopted  should  be  confined  to  the  pre- 
cise state  of  facts  upon  which  the  decision 
was  made.  A  demand  upon  one  of  aevetal 
partners  in  business  is  clearly  sufficient,  and 
the  court  in  that  case  considered  the  several 
'makers  of  a  Joint  and  several  promissoiy 
note  in  the  light  of  partners  In  that  partic- 
ular transaction.'  But,  assuredly,  the  prin- 
ciple could  have  no  application  after  the 
death  of  one  of  the  parties  had  terminated 
the  implied  agency  of  the  survivor;  and  it 
could  not  be  deemed  due  diligence  In  the 
holder  to  present  the  note  at  the  residence 
of  the  deceased  partner  when  the  survivor 
was  within  his  reach." 

On  the  whole,  the  weight  of  authority  Is 
so  strongly  in  favor  of  the  rule  that  present- 
ment to  all  of  the  makers  must  be  made,  not 
only  when  the  note  is  Joint  in  form,  but  also 
when  It  is  Joint  and  several,  that  we  feel 
compelled  to  adopt  it 

It  is  conceded  by  respondent  that  all  of  the 
older  cases  uphold  the  doctrine  that  service  of 
noticeof  protest  cannot  be  made  by  mail  where 
the  parties  to  whom  the  notice  was  to  be  given 
and  the  makers  reside  in  the  same  city;  but 
it  is  claimed  that,  since  the  inauguration  of 
the  carrier  system  In  the  larger  cities,  a  new 
rule  has  grown  up  as  to  the  service  of  no- 
tice in  such  cities,  and  some  authorities  are 
cited  in  support  of  this  claim.  They  seem  to 
be  founded  upon  sound  reason,  but  it  Is  not 


necessary  that  we  should  now  determine  as 
to  whether  or  not  the  old  rule  has  been 
changed  by  these  modem  conditions.  If  serv- 
ice by  mail  in  such  cities  is  sufficient,  it  Is 
for  the  reason  that  it  is  the  duty  of  the  i>08t- 
offiee  officials  to  deliver  it  at  the  place  of 
business  or  the  residence  of  the  person  to  be 
notified,  so  that  it  will  be  received  by  him 
In  due  course,  at  such  a  time  as  would  make 
it  sufficient  if  then  personally  served.  But 
the  notice  in  this  case  was  not  so  directed  as 
to  make  it  the  duty  of  the  employes  In  the 
post  office  at  Seattle  to  so  deliver  It.  It  is 
true  that  some  testimony  was  Introduced 
tending  to  show  that  a  notice  directed  as  this 
one  was  would,  in  due  course,  have  been  de- 
livered the  day  it  was  deposited  in  the  office, 
or  the  succeeding  day;  but  the  duty  to  so 
deliver  It  was  not  so  clearly  shown  that  the 
appellant  could  be  thereby  deprived  of  his 
right  to  have  a  proper  service  made  upon 
him.  It  is  a  regulation  or  custom  of  the 
post-office  department  to  require  letters  de- 
signed to  be  delivered  by  carrier  to  be  di- 
rected to  the  street  and  number  to  which 
they  are  to  be  delivered;  and,  in  the  absence 
of  such  direction,  letters  are  not  sure  of  be- 
ing placed  In  the  hands  of  the  carriers,  but 
may,  instead,  go  into  the  general  delivery 
boxes  of  the  office.  Hence  it  was  not  so 
clearly  the  duty  of  the  post-office  officials  to 
deliver  a  letter  directed  as  was  the  one  which 
contained  this  notice,  at  the  place  of  busi- 
ness of  the  appellant,  as  to  make  the  mail- 
ing of  it  equivalent  to  personal  service.  The 
Judgment  must  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  dismiss  the 
action  as  to  the  appellant 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur. 


STATE  ex  rel.  OARRAHBR  «t  aL  T. 
GRAVES,  Judge. 

(Supreme  Court  of  Washington.    Jan.  13, 
1886.) 

Criminal  Casks  —  Bubpoema  ros  Dbfehdant's 

Witnesses— Approval  or  Fees — Handamus. 

1.  Under  Const,  art.  1,  i  22,  giving  accused 
the  right  to  compidgory  process  to  compel  attend- 
ance of  witnesses  in  his  behalf,  without  advan- 
cing any  fees  therefor,  and  2  Code,  S  1363,  pro- 
viding that  accused  shall  have  the  right  to  com- 
pulsory process  to  compel  the  attendance  of 
witnesses  in  his  behalf,  accused  is  entitled  to 
have  only  necessary  or  material  witnesses  sub- 
poenaed for  him  at  public  expense,  and  8al>- 
poenos,  in  such  case,  should  be  issued  only  on  an 
order  of  the  court. 

2.  Under  1  Code,  |  8049,  providing  that  at 
the  close  of  a  term  the  clerk  of  court  shall  cer- 
tify the  amount  which  may  be  due  witnesses  at- 
tending from  another  county  in  a  criminal  case 
for  their  fees,  which,  when  approved  by  the 
court,  shall  be  a  charge  on  the  county  to  which 
the  case  belongs,  the  action  of  the  court  in  pass- 
ing on  a  cost  bill  is  not  ministerial,  a  discretion 
being  vested;  and,  he  having  refused  to  approve 
such  a  bill,  mandamus  will  not  lie  to  compel  ap- 
proval. 

3.  The  court's  approval /of>  a  coat  bill  in  a 
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criminal  case,  with  fees  of  witnesses  stricken 
oat,  amounts  to  a  disapproyal  of  snch  witness 
fees;  and  thereupon  the  right  of  action  of  the 
witnesses  againbt  the  county  for  the  fees  ac- 
crues.   

4.  Where  a  cost  bill  in  a  criminal  case,  after 
being  filed  in  the  county  where  the  case  was 
tried,  is  sent  to  the  prosecuting  attorney  of  the 
county  in  which  the  case  originated,  for  his  in- 
spection, he  should  not  strilce  items  therefrom, 
but  snbmit  a  report  specifying  the  items  which 
in  his  opinion  should  be  allowed,  and  those  which 
should  be  disallowed. 

Mandamus  on  the  relation  of  M.  M.  Gar- 
raber  and  others  against  Carroll  B.  Orares, 
Judge  of  the  Bui)erior  court,  Yakima  county. 
Writ  denied. 

Byers  &  Byers,  for  relators.  James  A .  Halgbt 
and  Richard  H.  Ormsbee,  for  respondent 

SCOTT,  J.  The  relators  are  residents  \of 
King  county.  In  this  state,  and  were,  by  a 
subpoena  Issued  from  the  superior  court  of 
Yakima  county,  required  to  attend  upon  said 
court  on  the  trial  of  the  cause  of  the  state 
against  one  3.  K.  Edmiston.  The  prosecu- 
tion resulted  in  the  conviction  of  said  Eld- 
miston,  and  a  cost  bill  was  regularly  filed, 
which  Included  the  fees  of  the  relators  as 
witnesses  In  said  cause.  This  cost  bill  was 
sent  to  the  prosecuting  attorney  of  Walla 
Walla  county,  where  said  action  had  been 
originally  brought,  the  same  having  been 
transferred  to  Yakima  county  upon  a  motion 
for  a  change  of  venue.  The  said  prosecuting 
attorney,  in  passing  upon  said  cost  bill, 
erased  the  names  of  all  of  the  relators,  and  re- 
fused to  approve  of  the  taxation  of  any  wit- 
ness fees  for  their  attendance.  Thereafter 
the  respondent  taxed  the  bill  as  approved  by 
the  prosecuting  attorney,  whereupon  the  re- 
lators Instituted  this  proceeding  for  a  writ  of 
mandamus  to  compel  the  respondent  to  ap- 
prove the  cost  bill  as  originally  filed,  In  or^ 
der  that  their  fees  might  become  a  charge 
upon  Walla  Walla  county. 

Const  art  1,  S  22,  provides  that  "the  ac- 
cused shall  have  the  right  *  *  *  to  liave 
compulsory  process  to  compel  the  attendance 
of  -witnesses  in  his  own  behalf,"  and  shall 
not  "be  compelled  to  advance  money  or  fees 
to  secure"  the  same.  Section  1307,  vol.  2,  of 
the  Code,  provides  that  witnesses  "may  be 
compelled  to  attend  and  testify  in  open  court, 
if  they  have  been  subpoenaed,  without  their 
fees  t>elng  first  paid  or  tendered,  unless  other- 
wise provided  by  law."  This  statute  relates 
to  the  trial  of  criminal  actions.  Section  1363 
provides  that  "the  party  accused  shall  have 
the  right  to  produce  witnesses  and  proofs  In 
Ills  favor,  and  hav^  compulsory  process  to 
compd  the  attendance  of  witnesses  in  his  be- 
lialf."  Section  1655  provides  a  punishment 
for  the  failure  of  any  witness  to  attend,  with- 
out a  rrasonable  excuse  therefor,  after  hav- 
ing been  duly  served  with  a  subpoena.  Section 
233,  vol.  1,  makes  it  the  duty  of  prosecuting 
attorneys  "to  carefully  tax  all  cost  bills  in. 
criminal  cases  arising  In  their  respective  coun- 


ties, and  •  •  *  take  care  that  no  useless 
witness  fees  are  taxed  as  part  of  such  costs." 
Section  3048  provides  that  "at  the  close  of 
each  term  of  the  district  court  the  clerk  shall 
♦  •  *  also  certify  the  amount  which  may 
be  due  witnesses  attending  from  another 
county  in  a  criminal  case  for  their  fees* 
which,  when  approved  by  the  court  or  Judge, 
shall  be  a  charge  upon  the  county  to  which 
the  case  belongs."  Under  these  provisions, 
the  accused  Is  entitled  to  have  compulsory 
process  to  compel  the  attendance  of  witnesses 
in  his  behalf,  and  without  advancing  any  fees 
therefor.  The  maimer  of  proceeding  in  such 
cases  Is  not  pointed  out  by  the  statute,  but 
it  is  clear  that  the  defendant  is  only  entitled 
to  have  necessary  and  material  witnesses 
subpoenaed  for  him  at  the  expense  of  the 
state  or  county,  and  he  cannot  be  held  to 
have  the  right  to  decide  upon  the  materiality 
of  the  testimony  that  he  expects  from  wit- 
nesses desired.  The  decision  of  this  question 
must  rest  with  the  court,  and  In  such  cases 
no  subpoena  should  be  issued  In  behalf  of  a 
defendant,  to  <xaape\  the  attendance  of  wit- 
nesses, without  an  order  of  the  court  having 
been  first  obtained.  We  said  as  much  in 
State  V.  Grimes,  7  Wash.  446,  35  Fac.  361. 
In  this  Instance,  however,  the  clerk  of  the 
court,  upon  the  request  of  the  attorney  for 
the  defendant,  and  without  any  ordo:  of  the 
court,  issued  a  subpoena  for  a  large  number 
of  witnesses,  nearly  all  of  whom  resided  at 
a  considerable  distance  from  the  place  of  the 
trial.  This  conduct  upon  the  part  of  said  at- 
torney and  the  clerk  of  the  court  was,  to  say 
the  least,  censurable,  In  view  of  the  plain  di- 
rection given  by  this  court  in  the  case  afore- 
said; but  the  question  which  remains  to  be 
decided  is,  what  effect  did  the  same  have  up- 
on the  right  of  the  witnesses  to  recover  their 
fees?  The  witnesses  had  no  means  of  know- 
ing whether  the  court  had  ordered  their  at- 
tendance, the  subpoena  was  regular  upon  its 
face,  and  they  saw  fit  to  obey  its  commands, 
as  they  were,  in  good  faith,  bound  to  do. 
None  of  the  relators,  however,  were  called 
upon  to  testify  at  the  trial,  and  it  seems  to 
have  been  upon  this  ground  that  their  fees 
were  stricken  from  the  cost  bill.  The  relat- 
ors contend  that  the  action  of  the  court  In 
approving  a  cost  bill  In  such  cases  is  purely 
ministerial,  and,  In  case  the  court  refuses  to 
approve  a  cost  bill  regular  upon  its  face, 
that  a  mandamus  will  lie  to  compel  such  ap- 
proval; and  they  further  contend  that  they 
have  no  right  of  action  for  their  fees,  in  the 
absence  of  an  approval  by  the  judge.  We  are 
of  the  opinion,  however,  that  under  this  stat- 
ute it  cannot  be  held  tliat  the  action  of  the 
court  in  passing  upon  the  cost  bill  Is  minis- 
terial, for  a  discretion  seems  to  be  vested  in 
the  court  to  approve  or  reject  the  same  in 
whole  or  in  part  We  are  furthermore  of  the 
opinion  that  the  language  of  the  statute 
which  provides  that  said  cost  bill,  when  ap- 
proved, shall  be  a  charge  upon  the  county 
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to  which  the  case  beloags,  must  be  hald  to 
mean  presented  for  approval;  and  Is  tlii» 
case  the  action  of  the  coart  In  appro^las  the 
blU  with  the  fees  of  tb»  ralaton  atrlckMi 
therefrom  amomited  to  a  dlaaj^roral  of  the 
items  stricken,  and  their  right  of  aotloD  tber*- 
for  would  accrue  therecm.  It  cannot  be  con* 
tended  that  tbe  action  of  the  coart  In  such  a 
case  Is  conclustve.  l%e  wltneneii,  In  th* 
ftifit  Instance,  have  nothing  to  do  with  the 
taxation  of  the  fees,  and  they  have  a  ilgM 
to  be  heard,  and  to  thtit  day  ta  coort  80^ 
also,  has  the  county  or  state  the  same  right 
to  a  hearing.  In  this  connection,  also,  wa 
desire  to  express  our  dlsapprovarl  of  the 
course  pursued  by  the  jMraaecutlBg  attorney 
in  this  action,  as  appears  by  the  record  pre- 
sented. The  coat  bill,  ciMitalBtng  th«  fees- 
o(  the  relators  as  wltnesaes  In  said  ca«w^ 
was  regularly  filed,,  and  then  transmitted  t» 
said  prosecutlDs  attorney  for  his  Inspection; 
and  it  appears  that  said  attorney,  Instead  ot 
submitting  a  report  th^eon  as  to  what  part 
of  the  same  should  be  allowed,  and  what  part 
Bhould  be  disallowed,  in  his  opinion,  saw  fit 
to  strike  the  names  of  th«  refetors  from  said 
bill  by  drawing  a  line  across  the  same.  The 
prosecuting  attoniey  had  no  rlgtit  t»  mutilate 
the  cost  bill  in  this  particular.  It  was  a  part 
of  the  records  of  the  court,  and  he  had  no 
more  right  to  mutilate  the  same  than  he 
would  have  bad  to  mutilate  any  other  papw 
In  the  cause.  The  proper  way  of  proeeedlng 
In  such  a  case  would  be  for  said  attorney  to 
submit  a  report  upon  the  cost  bill,  specifying 
tbe  items  which  in  his  opinion  should  be  al- 
lowed to  the  various  parties,  and  those  which 
should  be  disallowed,  and  in  such  case  the 
court  could  properly  act  thereon.  Otherwise^ 
upon  the  presentment  of  the  bill  with  these 
names  stricken,  the  court  would  have  no 
means  of  knowing  whether  the  same  bad 
been  stricken  after  the  bill  was  filed,  or  prior 
thereto,  or  by  whom. 

We  are  of  the  (pinion  that  the  writ  must 
be  denied.  The  Judge  has  returned  that  he 
has  not  refused  to  consider  the  application 
of  the  relators  to  have  their  fees  taxed  as 
witnesses  in  said  cause.  A  supplemental  cost 
bill  was  filed  for  that  purpose,  and  it  seems 
that  this  has  never  been  called  up  for  ac- 
tion. However,  as  we  are  of  the  oplnlos 
that  the  action  of  the  court  In  approving  the 
cost  bin  with  the  names  of  the  relators  strick- 
en therefrom,  as  aforesaid,  was,  in  effect,  a 
disallowance  of  their  claims,  and  was  suffi- 
cient for  them  to  base  an  action  upon,  In 
that  view  of  the  matter,  also,  the  writ  should 
not  Issue. 

As  to  the  gnestloD  of  the  liability  of  the 
county  or  state  for  the  witness  fees  of  the 
relators,  we  do  not  undertake  to  decide  In 
this  proceeding,  but  leave  that  for  future 
determination  In  an  action  brought  to  recor- 
«r  tbe  same. 

HOTT,  a  J.,  and  DUITBAB,  AMDKB8,  and 
GORDON,  JJ.,  concur. 


BARBBB  V.  OOODALB.' 
(Sapfwue  Ooavt  of  Oregoa.    Jan.  27,  UBS.) 

TtMAOnO — DSMUBBBB  —  P^BOL     EviDBNCB  —  AD- 

MUSiBiUTT  TO  Show  Real  Partibs  to  Wkittbit 

COHTKAOT— PrINCIFAL    AND     AOElTr— PsOOr    O*- 

Xxtbbks*  To  ExTi.Anr  CIominBKATKnf. 

1.  A  demorrer  to  the  whole  complaint  i» 
properly  overruled  where  one  of  tbe  csuaes  of 
aetfoD  is  well  pleaded. 

2.  Parol  evidence  is  admissible  to  show  that 
a  contract  executed  In  the  name  of  an  agent 
waa  in  fact  the  ooBteaet  of  the  principal,  and 
executed  with  the  intentlea  that  be  should  ae- 
cure  the  t>enefits  thereof,  thoagh  at  the  time  the- 
contract  was  executed  the  fact  of  agency  was- 
known  to  all  parties,  espedallj-  whese  the  otlier- 
pavty,  at  whose  request  the  contract  waa  so  ex- 
ecuted, has  acquiesced  in  the  part  of  the  per- 
formance of  the  contract  by  the  prindpal,  and 
the  contract  show^  on  its  face  that  part  of  the- 
recited  consideration  moved  frem  tbe  princiBal. 

3.  Parol  evidence  is  admissible  in  explana- 
tion of  the  considenition  expressed  ia  a  writteai 
contract. 

4.  In  an  action  by  a  principal  00  a  contract 
executed  in  the  name  of  hlg  agent,  plaintiff  neeA 
only  prove  that  he  is  the  real  parly  to  the  con- 
tract by  a  preponderance  ef  the  evidance.  H«- 
need  not  show  such  fact  by  "dear  and  aatisfae- 
tory'  evidence. 

Appeal  from  ciicnit  court,  Lane  coanty;. 
J.  0.  Follerton,  Judges 

Action  by  J.  L  Barbre  againat  J.  0.  Good- 
ale.  There  was  a  Judgment  for  plaintiff,  andi 
defendant  appeals.    Affirmed. 

L.  Bllyen  and  J.  M.  Williams,  for  appel- 
lant.   George  B.  Dorrii^  for  respondent. 

WOLVBRTON,  J.  This  Is  as  aotlon  to  re- 
cover upon  two  separate  eonseai  The  first 
is  upon  a  written  agreement  wbIA  purpovts- 
opon  its  face  to  be  the  agreement  ot  oae- 
O.  W.  Handaaker,  of  the  first  part,  and  J.  O. 
Goodale,  of  the  second  part  By  its  terms,  1a. 
bHef ,  the  first  party  agrees  to  cut,  hMii,  bank*, 
and  deliver  to  the  second  party,  2,000,000 
feet  of  fir  legs,  and,  If  certain  eoaditioDB  of 
the  lumber  market  conttnaed  to  prevail,  an. 
additional  500,000  feet,  at  a  certain  point 
upon  tlie  McEenzle  river,  in  Lane  county,  at 
the  rate  of  9&  per  1,000,  to  be  paid  by  ttie- 
second  party  as  follows:  $1  per  1,000  when 
the  logs  vrere  cut  and  banked,  and  |1  per 
1,000  when  scaled  and  rolled  in  tbe  ifver,. 
and  such  balance  as  should  be  found  due- 
between  the  parties  within  SI  days  thereaft- 
er. The  last  clause  Is  as  follows:  "It  I» 
further  understood  and  agreed,  and  la  a  part 
of  the  consideration  of  this  agreement,  that 
the  second  party  reserves  out  of  and  deducts- 
from  the  balance  tbat  may  be  dne  the  first 
party,  after  making  said  first  two  payments^ 
any  sum  or  sums  that  may  then  be  due  or  to- 
become  due  to  the  second  party  from  J.  L 
Barbre,  or  for  which  he  Is  responsible,  to  pay 
J.  I.  Barbre  not  to  exceed  |1,700,  the  obliga- 
tions of  which  are  now  created."  The  con- 
tract purports  to  be  under  seal.  The  plalnttfT 
having  cut,  bauled,  aad  banked  1,442,000  feet 
et  logav  and  cut  In  tbe  timber  882,000  feet 
more,  and  while  proeeedlng  with  tbe  per- 
formance of  the  contract,  the  defendant  oik 
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Marcb  1,  18D2,  notlfled  aad  dlreeted  him  to 
dlacoHtlirae  the  work,  aa  be  itatM  not  pay 
for  or  take  any  more  of  soclt  logs.  Wbere* 
upon  plaintiff  commenced  thl»  actlea  to  Mh 
cover  under  the  contract  for  raeb  log*  M  h« 
had  CHt  and  banked,  and  alao  for  >ii«h  aa  he 
bad  cut  la  the  timber.  The  eomplaint  pro- 
ceeds apon  the  theory  that  S.  W.  Handsaker 
was  Barbre'8  agent  In  the  execution  of  Mid 
contract,  and  that  It  was  signed  and  execnt- 
«d  la  Ma  -n— n  laitmrt  of  Barbre'at  by  con- 
sent of  defendant,  and  hence  IMtt  Batbrs  hr 
entitled  to  me  upon  the  agteemeeat  solely  and 
In  bis  own  name.  The  second  cause  of  action 
Is  baaed  upon  the  sale  and  deHvory  by  plain- 
tiff to  defendant  of  88T,0W  feet  of  other  k>g» 
at  93.25  per  1,0M,  upon  Which  a  balance  ot 
H72.3i  lar  claimed.  To  this  ceMplaint  a  gen- 
eral demurrer  was  filed,  b«t  as  It  goes  to  the 
whole  complaint,  and  one  of  the  sepuate 
causes  of  action  being  confessedly  well  set 
out,  the  demurrer  Was  therefore  properly 
ovenruled  by  the  court  below.  Upon  trial 
had  before  a  jury,  the  verdict  was  for  plain- 
tiff lb  tb«  sum  of  9214,  and  from  the  judg- 
ment entered  thereon  defendiffit  appeals. 

At  the  trial,  plalntiir,  whiler  a  Witness  la  hta 
own  behalf,  was  ashed,  and  permitted  to  an- 
swer, oTer  the  objection  of  the  defendant, 
the  following  questions:  "Question.  How 
did  that  clause  about  the  $1,700,  which  al- 
lows Goodale  to  deduct  from  last  payment 
amount  due  him  tfom  Barbre,  not  to  ex- 
ceed 91,700,  come  to  be  in  the  contract?  An- 
swer. I  had  been  logging  for  Ooodale,  and 
he  bad  paid  me  ((bout  91,700  on  logs  which 
were  claimed  by  the  O.  *  a  S.  K.  Co., 
and  tt  sued,  or  threatened  to  aue^  him  to 
recover  the  value  of  the  loga  If  he  had  to 
pay  tlie  rallRtad  company  for  the  logs,  this 
had  to  be  deducted  out  of  the  contract  price 
of  those  logs.  Q.  State  what  the  conversa^ 
tlon  was,  at  the  time  of  your  entering  into 
tbe  contract,  as  to  who  the  true  parties  to 
the  contract  should  be.  A.  Mr.  Goodale  and 
1  bad  a  conversation  about  making  the  oon- 
tract  Co  get  out  some  logs.  I  wanted  to  get 
out  some  logs  for  him,— about  2,000,000  feet 
I  bad  the  teams  and  everything  necessary  to 
carry  o»  logging.  Mr.  Goodale  said  that  he 
would  let  me  have  a  contract  to  get  out 
2,000,000,  but  did  not  want  to  have  tbe  con- 
tract made  In  my  name;  that  the  railroad 
company  had  sued,  and  he  was  afraid  that  if 
tbe  contract  was  in  my  name  the  company 
would  make  trouble;  and  he  said,  'Why 
not  make  It  in  the  name  of  George?  (meaning 
O.  W.  Handsaker).  I  told  blm  that  I  did 
not  want  to  bother  George.  Goodale  said  it 
would  not  be  any  trouble  to  him;  that  I  could 
go  on  and  carry  on  the  contract  just  the 
8am&  I  said  I  could  see  George  about  it, 
and  I  did  speak  to  George  about  It,  and  be 
said,  so  long  aa  he  would  not  be  bothered  in 
any  way,  be  would  assist  me  in  the  matter; 
and  it  was  agreed  between  Mr.  Goodale,  Mr. 
Haadsaker,  and  myself  that  tbe  contract 
should  be  drawn  up  and  signed  by  G.  W. 


Handsaker,  and  tbat  I  sbould  carry  it  out, 
aad  tbat  it  sbotdd  be  my' contract,  and  not 
tbe  contract  of  G.  W.  Handsaker,  and  that 
Mr.  Handsaker  should  not  be  bound  by  the 
contract  lAider  this  agreement  the  contract 
was  drawn  up  and  signed  by  Mr.  Handsaker 
and  Goodale,  and  I  did  the  work  that  was 
done  under  it"  This,  with  other  testimony 
of  tbe  same  nature,  all  elicited  over  defend- 
ant's objection,  forms  the  basis  of  tbe  pcte- 
c4>al  groands  «t  anwr  MHed  upon  for  the 
reversal  of  the  judgment  below.  The  ques- 
tion is  here  presented  whether  it  is  compe- 
tent to  show  by  parol  testimony  that  a  con- 
tract creeuted  by  and  in  the  name  of  an 
ag«nt  is  the  contract  of  the  principal,  where 
tbe  prtnelpal  was  known  to  the  other  con- 
tracting party  at  the  date  ot  Its  execution. 
There  are  two  opinions  touching  the  ques- 
tlOfn,  aaoong  Amerteau  authorities,— tbe  one 
afflrmlng,  and  the  other  denying;  but  the 
case  is  one  of  flret  impression  here,  and  we 
feel  etmstraiiied  to  adopt  the  rule  wtilch  may 
seem  the  more  compatible  with  the  promo- 
tion of  justice,  and  the  eiaetion  of  honest 
aiid  caadid  transactions  between  indivldnala 
The  BnglleAt  authorities  are  agreed  that  parol 
evidence  is  admissible  to  show  that  a  written 
contract  executed  in  the  name  of  an  agent 
is  the  contract  of  the  principal,  whether  he 
was  known  or  unknown;  and  the  American 
authorities  are  a  unit  so  far  as  tbe  rule  Is 
applied  te  an  unknown  principal,  but  dis- 
agree where  he  was  known  at  the  time  the 
contract  was  executed  or  entered  Into  by  the 
parties.  All  tbe  authorities,  both  English 
and  American,  concur  in  holding  tbat  as  ap- 
plied to  Bueh  contracts  executed  when  the 
principal  was  unknown,  parol  evidence 
which  shows  that  the  agent  who  made  the 
contract  in  his  own  name  was  acting  for 
the  principal  does  not  contradict  the  writing, 
but  simply  explains  the  transaction;  for  the 
effect  is  not  to  show  tbat  the  person  appear- 
ing to  be  bound  is  not  bound,  but  to  show 
that  some  other  person  is  bound  also.  And 
those  authorities  which  deny  the  applica- 
tion of  the  rule  Where  the  principal  was 
known  do  not  assert  or  maintain  that  sncb 
parol  testimony  tends  to  vary  or  contradict 
the  written  contract  but  find  support  upon 
the  doctrine  of  estcqppel;  It  being  maintained 
that  a  party  thus  dealing  with  an  agent  of  a 
known  principal  elects  to  rely  solely  upon 
tbe  agent's  req>easibllity,  and  is  therefore  es- 
topped to  proceed  against  the  principal.  The 
underlying  principle,  therefore,  upon  which 
tbe  authorities  seem  to  diverge,  is  the  pre- 
sumption created  by  the  execution  of  the 
contract  in  the  name  (^  the  agent  and  tbe 
acceptance  thereof  by  a  party,  where  the 
principal  is  known.  Is  this  presumption 
conclusive,  or  Is  it  disputable?  Without  at- 
tempting to  reconcile  the  decisions,  we  be- 
lieve tbe  better  rule  to  be  that  the  presump- 
tion thus  created  is  a  disputable  one,  and 
tbat  the  Intention  of  the  party  must  be  gath- 
ered from  his  words,  and  the  various  drcum^ 
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stances  which  surround  the  transaction,  as 
Its  practical  effect  Is  to  promote  Justice  end 
fair  dealing.  The  principal  may  have  re- 
course to  the  same  doctrine  to  bind  the  par- 
ty thus  entering  into  contract  with  bis  agent. 
Parol  evidence,  however,  is  not  admissible 
to  discharge  the  agent,  as  the  party  with 
whom  he  has  dealt  has  his  election  as  to 
whether  he  will  hold  him  or  the  principal 
responsible.  This  doctrine  must  be  limited 
to  simple  contracts,  and  may  not  be  extended 
to  negotiable  Instruments  and  specialties  un- 
der seal,  as  they  constitute  an  exception  to 
the  rule.  As  bearing  upon  these  deductions, 
see  1  Am.  &  Eng.  Enc.  Law,  392;  Briggs  v. 
Partridge,  64  N.  Y.  362,  363;  NlcoU  v.  Burke, 
78  N.  Y.  5S3;  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  6  How.  380;  Nash  t. 
Towne,  S  Wall.  703;  Stowell  v.  Eldred,  39 
Wis.  626;  Chandler  v.  Coe,  54  N.  H.  561; 
Ford  V.  Williams,  21  How.  289;  Hunter  T. 
Giddlngs,  97  Mass.  41;  Trueman  v.  Loder, 
11  AdoL  &  B.  589;  Higglns  v.  Senior,  8 
Mees.  &  W.  843;  Calder  v.  Dobell,  L.  R.  6 
C.  P.  4S6;  Mechem,  Ag.  H  449,  698,  699.  If 
an  Instrument  is  valid  without  a  seal,  al- 
though executed  under  seal.  It  is  to  be  treat- 
ed as  written  evidence  of  a  simple  contract; 
and  the  seal  adds  nothing,  except,  under  our 
statute,  it  is  made  primary  evidence  of  a 
consideration.  Stowell  v.  Eldred,  supra;  By- 
ington  V.  Simpson,  134  Mass.  169;  Rector, 
etc.,  V.  Wood,  24  Or.  404,  34  Pac.  18. 

Now,  looking  to  the  contract  which  is  the 
basis  of  the  cause  of  action  under  consid- 
eration, we  find  that  it  was  executed  in 
manner  and  form  as  requested  by  the  de- 
fendant, and  to  subserve  a  special  purpose 
peculiar  to  his  own  interest,  with  the  express 
avowal  that  it  should  be  treated  as  the 
contract  of  plaintiff,  although  executed  in 
the  name  of  Handsaker,  the  agent  It  is 
farther  disclosed  that  both  the  defendant 
and  the  plaintiff  afterwards  so  treated  it; 
the  plaintiff  proceeding  under  It,  and  in  obe- 
dience with  the  terms  and  conditions  there- 
of, in  cutting,  hauling,  and  banking  the  logs 
preparatory  to  delivery,  and  the  defendant 
by  making  payments  to  him  from  time  to 
time,  sometimes  directly,  and  sometimes 
through  Handsaker,  the  agent  This  Is  rati- 
fication, and  constitutes  a  very  significant 
feature  of  the  inquiry.  Aside  from  this,  the 
contract  discloses  upon  Its  face  that  a  part  of 
the  consideration  for  these  logs  moved  direct- 
ly from  defendant  to  plaintiff.  Under  these 
attendant  circumstances,  and  others  which 
might  be  alluded  to,  we  think  the  court  com- 
mitted no  error  in  admitting  the  testimony 
to  show  who  were  the  real  parties  to  the 
contract,  as  well  as  to  explain  how  the  clause 
touching  the  $1,700  came  to  be  placed  there- 
in. The  admission  of  the  parol  evidence 
touching  this  clause  may  be  upheld  as  being 
explanatory  of  the  consideration  which  In 
part  supports  the  contract 

The  court  instructed  the  jury,  among  other 
things,  that  "the  plaintiff  must  make  out 


his  case  by  a  pr^wnderance  of  the  evidence; 
the  defendant  must  make  out  his  case  by  a 
preponderance  of  the  evidence;  that  is,  eacb 
must  make  out  the  I)etter  case  on  what  he 
claims  the  other  owes  him."  And  the  de- 
fendant requested  the  court  to  supplement 
said  instruction,  with  the  following:  "But, 
before  plaintiff  can  recover  on  the  first  cause 
of  action  set  up  in  his  complaint,  be  must 
establish  that  he  is  the  real  party  in  interest 
by  clear  and  satisfactory  evidence."  This 
request  the  court  refused,  and  such  refusal 
is  assigned  as  error.  We  think  the  court's 
action  in  this  regard  Is  not  open  to  objection. 
There  is  nothing  in  the  case  to  take  it  out  of 
the  ordinary  rule  that  each  party  must  make 
out  his  case,  whenever  titie  burden  of  proof 
is  cast  upon  him,  by  a  preponderance  of  the 
testimony.  To  establish  that  a  party  to  the 
action  is  the  real  party  In  Interest  requires 
no  higher  or  superior  proof  than  to  estab- 
lish any  other  fact  in  the  case.  The  addi- 
tional instruction  asked  would  require  this, 
and  was  therefore  properly  refused. 

There  are  bome  other  questions  presented 
by  defendant  in  his  brief  and  at  the  argu- 
ment These  we  do  not  deem  It  necessary 
nor  profitable  to  discuss  in  detail,  but  suffice 
It  to  say  we  have  carefully  examined  all  of 
them,  and  find  no  prejudicial  error.  The 
Judgment  of  the  court  below  will  therefore 
tie  affirmed. 


HUME,  District  Attorney,  t.  KEhLY  et  aL 

(Supreme  Court  of  Oregon.     Jan.  27,  1896.) 

CouNTT  Tbbasubbr— Action  on  Bohd— Partibs 
— Amekduent. 

1.  The  county  in  wliich  taxes  for  county 
and  state  purposes  are  levied,  being  the  owner 
thereof  when  collected,  as  well  as  of  taxes  lev- 
ied for  school  purposes  till  apportioned  to  the 
several  school  districts,  is  a  proper  party  to  an 
action  on  the  o£Scial  bond  of  the  tax  collector 
of  the  county,  though  it  runs  in  the  name  of 
the  state;  Hill's  Ann.  Laws,  §{  340,  341,  pro- 
viding that  the  undertaking  of  a  public  officer  to 
the  state  or  a  county  shall  l>e  a  security  to  the 
state  or  county  as  the  case  may  l>e,  and  that, 
when  he  forfeits  his  bond,  any  person  injured 
by  his  misconduct,  or  who  Is  by  law  entitled  to 
the  benefit  of  the  secnrity,  may  maintain  an  ac- 
tion thereon  in  his  own  name. 

2.  Where  an  action  is  commenced  on  the 
official  bond  of  the  treasurer  of  a  county  by  the 
district  attorney,  who  it  law  officer  for  the  state 
and  the  counties  composing  bis  district,  in  his 
name  as  such  attorney,  to  recover  in  behalf  of 
the  county,  the  county  may  be  made  a  plaintiff 
by  amendment  the  cause  of  action  not  being 
changed  thereby. 

3.  Under  Hill's  Ann.  Laws,  $  842,  provid- 
ing tliat  action  cannot  he  commenced  on  an  offi- 
cial undertatcing  by  another  than  the  state  or 
corporation  in  the  name  of  which  the  undertak- 
ing runs,  without  leave  of  court,  and  that  un- 
less it  appears  from  the  complaint  that  such 
leave  was  obtained,  defendant  shall  be  entitled 
to  nonsuit,  the  complaint  having,  in  an  action 
by  a  district  attorney,  for  a  county,  on  a  lx>nd 
running  in  the  name  of  the  state,  Ijeen  demurred 
to  l>ecauRe  not  alleging  such  leave,  it  is  not  er 
ror  to  refuse  an  amendment  mailing  the  county 
a  plaintiff,  as  the  complaint  would  still  b«  < 
to  ^e  objection  of  not  alleging  leave. 


Digitized  by 


Google 


or.) 


HUME  V.  KELLY. 


381 


Appeal  from  drcolt  court,  Mnltnomah  coun- 
ty;  B.  D.  Shattuck,  Jndge. 

Action  by  W.  T.  Hume,  district  attorney, 
against  Penumbra  Kelly  and  others.  Judg- 
ment for  defendants.  PlalntUT  appeals.  Af- 
firmed. 

3.  H.  HaU,  for  appellant.  *Zeia  Snow  and 
J.  W.  Wballey,  fw  resiKmdents. 

WOLVBRTON,  J.  This  action  was  Insti- 
tuted In  the  name  of  the  district  attorney  to 
recover  upon  the  ofiBclal  bond  of  the  defend- 
ant Penumbra  Kelly,  given  as  sherifT  and  tax 
collector  of  Multnomah  county,  Or.,  with  the 
defendants  Markle  and  McFarland  as  sure- 
ties. The  bond  was  given  to  the  state  of  Ore- 
gon, In  the  penal  sum  of  $400,000,  condition- 
ed that,  'if  the  said  Penumbra  KeUy  shall 
well  and  truly  and  faithfully  perform  and 
execute  his  duties  as  such  tax  collector,  ac- 
cording to  law,  and  according  to  the  require- 
ments of  any  law  to  be  hereafter  enacted,  and 
pay  over  to  the  ccunty  treasurer  of  said 
county  all  moneys  collected  by  him  as  such 
tax  collector  for  the  said  year  1892,"  then 
the  obligation  to  become  void;  otherwise,  to 
be  and  remain  in  full  force  and  effect.  The 
defendant  McFarland  moved  the  court  to  re- 
quire the  plaintiff  to  make  the  complaint 
more  definite  and  certain,  and  the  defendants 
Kelly  and  Maikle  severally  demurred  there- 
to, each  assigning  substantially  the  same 
grounds,  namely:  First,  that  plaintlfT  has  not 
legal  capacity  to  sue;  second,  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and,  third,  that  the 
plalntlfl  Is  not  the  real  party  In  interest 
The  motion  was  overruled,  and  the  demur- 
rers sustained.  Subsequently  the  plaintiff 
moved  the  court  tor  leave  to  amend  the  com- 
plaint by  adding  the  state  of  Oregon  and 
county  of  Multnomah  as  parties  plaintiff  in 
said  action,  and  the  defendant  Markle  moved 
for  a  Judgment  of  dismissal.  l%ese  motions 
came  on  to  be  heard  at  the  same  time;  but 
by  consent  of  the  parties  the  plalntifTs  mo- 
tion was  amended  by  striking  therefrom  the 
state  of  Oregon  as  a  proposed  party,  and  up- 
on this  state  of  the  record  the  court  disal- 
lowed tbe  former  and  sustained  the  latter 
motion,  and  thereupon  rendered  Judgment 
against  plaintiff,  dismissing  the  complaint, 
with  costs,  from  which  Judgment  plaintiff 
appeals. 

The  corporations  and  persons  entitled  to 
sue  and  recover  upon  ofDcial  undertakings 
of  tbe  nature  of  tbe  one  set  out  herein  are 
appropriately  and  sufficiently  designated  by 
statute.  Section  340,  Hill's  Ann.  Laws,  pro- 
vides that  "the  official  undertaking  or  other 
security  of  a  public  officer  to  the  state,  or  to 
any  county,  city,  or  other  municipal  or  pub- 
lic corporation  of  like  character  therein,  shall 
be  deemed  a  security  to  the  state,  or  to  such 
coanty,  city,  town,  or  other  municipal  or  pub- 
lic corporation  as  the  case  may  be,  and  also, 
to  all  persons  severally  for  tbe  official  delin- 


quencies, against  which  it  is  Intended  to  pro- 
vide." And  section  341  provides  that,  "when 
a  public  officer,  by  official  misconduct  or  neg- 
lect, shall  forfeit  his  official  undertaking  or 
other  security,  or  render  his  sureties  therein 
liable  upon  such  undertaking  or  other  securi- 
ty, any  person  Injured  by  such  misconduct  or 
neglect,  or  who  Is  by  law  entitled  to  the  ben- 
efit of  the  security,  may  maintain  an  action 
at  law  thereon  In  his  own  name,  against  the 
officer  and  his  sureties,  to  recover  the  amount 
to  which  he  may  by  reason  thereof  be  enti- 
tled." These  sections  were  Intended  to  give 
a  right  of  action  upon  the  undertaking  di- 
rectly to  the  real  party  in  interest,  whether 
It  be  the  state,  a  municipal  or  public  corpo- 
ration, or  to  a  private  IndlviduaL  This  con- 
struction la  borne  out  by  reading,  in  connec- 
tion therewith,  sections  343  and  344;  and. 
Indeed,  such  is  the  Judicial  interpretation 
thereof.  See  Habersham  v.  Sears,  11  Or. 
436,  6  Pac.  208;  Howe  v.  Taylor,  6  Or.  284; 
Crook  Co.  V.  Bushnell,  15  Or.  169,  13  Pac. 
886.  Taxes  levied  for  state  and  county  pur- 
poses, when  collected,  belong  to  the  county 
In  which  they  are  levied.  The  same  may 
also  be  said  of  taxes  levied  for  school  pur- 
poses, until  apportioned  to  the  several  school 
districts.  The  county  becomes  a  debtor  to 
the  state  to  the  extent  of  the  state's  levy  ap- 
portioned to  such  county.  Board  of  Com'rs 
of  Multnomah  Co.  v.  State,  1  Or.  359;  State 
V.  Baker  Co.,  24  Or.  359,  33  Pac.  530.  The 
purpose  of  the  action  upon  the  undertaking 
being  to  recover  for  taxes  levied  for  state, 
county,  and  school  purposes,  and  collected  by 
the  defendant  Kelly  as  tax  collector  of  Mult- 
nomah county,  that  county  would  be  a  proper 
party  plaintiff  therein,  although  the  bond 
runs  in  the  name  of  the  state  of  Oregon.  Of 
this  there  can  be  no  doubt 

It  is  claimed  that  the  court  below  commit- 
ted error  In  disallowing  plaintiff's  motion 
for  leave  to  amend  the  complaint  by  adding 
Multnomah  county  as  a  party  plaintiff,  and 
section  101,  Hill's  Ann.  Laws  Or.,  is  Invoked 
in  support  of  the  contention.  It  provides 
that  "the  court  may,  at  any  time  before  trial, 
in  furtherance  of  Justice,  and  upon  such 
terms  as  may  be  proper,  allow  any  pleading 
or  proceeding  to  be  amended  by  adding  the 
name  of  a  party  or  other  allegation  material 
to  the  cause,  and  in  like  manner  and  for  like 
reasons,  it  may,  at  any  time  before  the  cause 
Is  submitted,  allow  such  pleading  or  proceed- 
ing to  be  amended,  by  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,"  etc.  It  has  been  set- 
tled by  this  court  that,  under  the  section 
quoted  from,  it  Is  within  the  discretion  of  the 
trial  court,  at  any  stage  of  the  case  before 
the  cause  Is  submitted,  to  authorize  such 
amendments  as  may  be  necessary  to  make 
the  cause  as  Intended  by  the  original  plead- 
ing, but  not  to  Insert  a  new  and  dlstln<rt 
cause  of  action  or  defense.  Foste  v.  Insur- 
ance Co.,  26  Or.  449,  38  Pac.  617.  So  that  It 
Is  not  permissible  to  allow  an  amendment 
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whicb  votdd  enbatanHaUy  cfaaage  tibe  cause 
■ot  action.  We  .uoderataad  froiQ  the  bri«/8 
of  counsel,  and  ape  led  to  assume,  that  tbe 
court  below  disallowed  tbe  aioendmejit,  not 
in  tbe  exercise  of  its  discretion,  but  solely 
upon  tbe  ground  tbat  It  believed  it  bad  »o 
power  to  grant  tbe  plaintiff  leave  to  so 
Amend.  So  tbat  we  wiU  consider  tbe  ques- 
tion bere  as  one  of  power  In  tbe  court,  and 
not  as  an  abuse  of  its  discretion  in  the  prem- 
ises. If  the  proposed  amendment  would  sub- 
stantially change  tbe  cause  of  action,  it  may 
be  conceded  tbat  tbe  court  was  without  pow- 
er to  allow  it;  and  tbe  converse  of  tbe  propo- 
sition may  also  be  conceded.  It  seems  tbe 
plaintiff  instituted  tbe  action,  In  tbe  exercise 
of  ills  prerogative  functions  as  tbe  law  officer 
of  the  state  and  of  tbe  seyenU  counties  -con- 
stituting ills  district,  to  recover  in  behalf  of 
Multnomah  county;  not  tbat  be  claimed  an 
individual  interest  In  tbe  funds  sought  to  be 
recovered,  but  for  tbe  reimbursement  of  the 
county  for  funds  belonging  to  it  collected  by 
tbe  defendant  KeUy,  and  for  wbicb  he  failed 
to  account  In  reality  it  may  be  oonaldered 
as  an  action  brought  by  tbe  law  office  of  tbe 
county  to  recover  for  its  use  and  benefit  In 
this  view  of  tbe  matter,  it  is  not  conceived 
that  the  cause  of  action  would  be  In  any  way 
changed  by  aUowlng  the  ameadmant  A  gen- 
eral test  as  to  whether  a  new  cause  of  action 
would  be  introduced  by  a  proposed  amend- 
ment is  to  Inquire  if  a  recovery  bad  upon  the 
original  complaint  would  bar  a  vecoveiy  un- 
der tbe  complaint  if  the  amendment  was  al- 
lowed, or  if  tbe  same  evidence  would  supixnt 
both,  or  tbe  same  measure  of  damages  is  ap- 
plicable, or  both  are  subject  to  tbe  same 
plea.  1  Bnc.  PL  &  Prac.  556;  Liggett  v. 
Ladd,  23  Or.  2S,  SI  Pac.  61;  Lumpkin  v.  Col- 
lier, 69  Mo.  170.  BCany  cases  ore  to  be  found 
establisUoK  the  doctrine  tbat  tbe  party  for 
whose  use  tbe  action  is  brought  may  be  sub- 
stituted for  tbe  nominal  plaintiff,  where  tbe 
legal  right  of  action  Is  shown  to  be  in  tbe 
former.  So,  wbere  a  party  sties  in  bis  own 
right,  be  may,  tf  tbe  facts  warrant,  amend 
bis  complaint  so  as  to  make  tbe  suit  stand 
In  a  representative  capacity;  and,  converse- 
ly. If  he  sues  in  a  representative  capacity,  be 
may  be  allowed  to  amend  by  declaring  in  bis 
individual  capacity;  and  in  neither  Instance 
is  it  considered  a  substantial  change  of  tbe 
cause  Dt  action.  Price  v.  Willey,  19  Tex. 
142;  Martel  v.  Somers,  26  Tex.  551;  Wilson 
V,  Church,  56  Ga.  554;  Harris  v.  Plant  &  Co., 
31  Ala.  639;  Montague  v.  King,  37  Miss.  441; 
Wood  V.  Circuit  Judge,  84  Mlcb.  521,  47  N.  W. 
1103;  M(M-fard  v.  Dieffenbacker,  54  Mich.  598, 
20  N.  W.  600;  Lewis  v.  Austin,  144  Mass.  383, 
11  N.  B.  538;  Buckland  v.  Green,  133  Mass. 
421;  Wells  v.  Stombock,  59  Iowa,  376,  13  N. 
W.  330.  In  the  last  case  cited  the  original 
petition  was  entitled  "Washington  Township, 
by  W.  B.  Wells,  Township  Clerk,  Kenedy, 
Lore,  and  Kingdon,  Township  Trustees,"  as 
plaintiff.  A  demurrer  to  this  petition  was 
sustained,  upon  the  ground  that  plaintiff  bad 


DO  legal  cap««tty  to  sue.  An  afioendad  peti- 
tion was  then  filed,  cptiUed  "W.  B-  W«Us, 
Clerk  of  WasbtagtoB  Township,  -m  Plaintiff," 
and  this,  under «  statute  simUar  to  owm,  was 
allowed  to  stand.  In  dsoldlng  tbe  coase,  See- 
vers,  J.,  says:  "We  are  asked  'wbetber  tfc» 
plaintiff,  having  commenced  tbe  suit  in  tbe 
name  of  Wai&lngtoa  township,  eoald  amend 
tbe  petition  making  tbe  clerk  phtlntiff.'  In 
Township  of  West  Bend  v.  Munch,  52  Iowa, 
132,  2  N.  W.  1047,  It  vras  beld  A  township  did 
not  have  tbe  legal  eapadty  to  jsus-  Xltia  be- 
ing so,  it  is  (^irned  there  was  no  plaintUf 
named  in  tbe  original  petition,  and,  therefore, 
moae  oould  be  substituted;  tbat  an  «jaegaded 
petition  could  not  be  filed  because  tbene  was 
nothing  to  amend.  Bat  we  think,  when  tboe 
'  is  an  appearance  to  ttie  action,  and  tbe  de- 
fendant tests  tbe  right  of  the  named  plaintiff 
to  maintain  tbe  action  by  a-demarrar,  and  tiie 
latter  is  sustained,  tbe  names  of  the  proper 
parties  plaintiff  may  be  Substituted  in  tbe 
acjtlon,  by  an  amended  petition,  subject,  of 
course,  to  an  apportionment  of  tke  costs,  and 
tbe  right  of  the  defendant  to  a  ooattouance 
If  taken  by  surprise.  If  this  is  not  tbe  rule,  tbe 
actlco  must  abate,  and  another  bo  brougM. 
This,  under  tiie  statute,  should  oot  bo  tbe 
rule,  unless  substSiatial  Justioo  do  demands. 
Tbe  statute,  in  terms,  poevides  tjiat  the 
court,  in  furtberanoe  of  Justice,  may  permit 
a  party  to  sjuend  a^y  pleading  Iby  adding  or 
striking  out  tbe  name  of  a  pactjr,  *  *  *  or 
by  inserting  other  aJtogations  material  to 
the  case,  or,  when  the  wnendment  does  not 
change  substantiatl^  tbe  claim  or  defense, 
by  conforming  tbe  pleadings  or  procaedinss 
to  tbe  facts  i»oved.'  Code,  {  2689.  Tbe  de- 
fendante  could  make  their  d^enso  In  Oiia  ac- 
tion as  well  as  in  a  new  one,  and  they  could 
not  have  been  pr^udicially  affected  by  the 
aoiendmont"  So  4t  is  here.  The  defend- 
ants could  make  their  defense,  If  tbe  amend- 
ment was  allowed,  as  well  «b  new.  In  w>  Car 
as  it  is  apparent  their  defonae  woidd  not  be 
Changed.  Tbe  atKoplaint,  with  tbe  proposed 
amendment,  discloses  tbe  same  issuable  facts 
as  tbe  one  on  file.  The  same  evidence  would 
support  both,  and  tbe  same  measure  of  re- 
covery is  sizeable.  We  tbli^  tbat,  under 
these  authorities,  the  court  had  tbe  power 
to  grant  tbe  aipendment 

But  it  would  appear,  notwithstanding,  tbat 
tbe  motion  was  rightly  and  appropriately  dis- 
allowed. As  we  are  advised,  one  of  the 
grounds  for  sustaining  the  desftmrer  to  tbe 
original  complaint  was  tbat  tbe  action  was 
brought  by  tbe  plaintiff,  wltfaout  having  ob- 
tained leave  of  the  court  or  Judge  thereof, 
where  the  action  is  triable  as  required  by 
section  342,  Hill's  Ann.  Laws  Or.  At  least, 
tbe  complaint  does  not  show  that  sucb  leave 
bad  been  obtained.  The  proposed  amend- 
ment if  allowed,  would  leave  tbe  complaint 
subject  to  the  same  objection,  as  tbe  county 
could  not  sue  qpon  tbe  undertaking  without 
having  obtained  leave  for  tbat  purpose, 
wliicb  fact  must  be  alleged.    Qrook  Oo.  t. 
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BqsbneU,  supca.  Where  tbe  amendment,  If 
allowed,  would  leave  tbe  complaliit  vabjeet 
to  Abjections  tbat  It  was  intended  to  obviate, 
it  la  proper  to  reject  It.  Wblle  courts  a>e 
always  liberal  In  allowing  amendmeota  Id 
Xurtberance  of  Justice,  and  that  tbe  real  ob- 
ject of  the  dispute  may  be  reached  aAd  final- 
ly determined,  tbey  will  not  do  a  vain  ,tblDC> 
For  these  reasons  the  Judgment  o<  th*  £oart 
lielow  will  be  aflSimed. 


BRIGHAM  T.  HIBBABD.' 
fSnpreme  Court  of  Oregon.     Jaa.  27,  1896.) 
BUiB — AcaarTAxca— AasNT'a  Acthobitt. 
1.  Where  a  coutiact  for  sale  of  gooda  is  vaJ: 
id,  a  delivery,  porsnant  to  ita  terms,  of  goods 
confonning  to  the  contract,  entitles  the  seller 
to  recover,  tho«gh  there  was  no  formal  accept- 
ance. 

2.  Authority  of  a  traveling  salesman  to 
aolidt  orders  does  not  give  him  authority,  after 
delivery  of  goods  ordered  through  him,  -to  can- 
«el  or  chance  the  .osntract. 

Api>eal  from  circuit  court,  Multnomah  coun- 
ty;  E.  D.  ShattuclE,  Judge. 

Action  by  John  W.  Brigbam  against  Qeorge 
Xi.  HIbbard.  Judgment  for  plaintiff.  De- 
tendant  appeals.    Affirmea. 

O.  Q.  Gammana,  for  appellant  A.  iX  Baa- 
moiis,  for  respondent 

BBAN,  C  J.  This  is  an  action  Iwoaght  tiy 
•  mannfncturer  of  boots  and  ahoes  in  Boston, 
Mass.,  to  recover  for  goods  aaid  snd  deUv- 
«red  to  tbe  defendant.  The  defendant  .  ad- 
mits tbe  delivery  of  tJie  goods,  but  denies  tbe 
sale,  claiming  that  he  gave  an  order  for  car- 
tain  goods,  to  be  manufactured  and  shipped 
trom  Boston,  to  one  Wetmofe,— en  agent  to 
solicit  ordem  for  plaintiff,— for  wliich  he  was 
to  pay  fS03,  but  that  tbe  goods  sent  did  not 
cocrespoBd  with  the  order;  that  be  exau- 
insd  them  immediately  after  their  Kcelpt 
and,  finding  that  they  did  not  conform  to 
tbe  order,  notified  Wetmore,  who  was  in 
Portbutd  at  the  time,  that  be  would  not  ac- 
cept the  goods,  and  that  by  tin  agreement 
between  liim  and  Wetmore,  he  retained  tbe 
possession  ctf  titom,  to  be  sold  on  plaintiff!8 
accooBt  Judgment  of  the  court  l)eIow  was 
in  favor  of  i^intiff,  and  defendant  appeals. 
Tliere  see  numerous  assignments  of  error  in 
tlie  record,  but  for  convenience,  they  may 
bo  grouped  under  two  principal  heads:  First, 
error  of  tbe  court  in  ruling— both  in  admit- 
ting testimony  and  instructing  the  Jury— that, 
if  the  goods  d^vered  to  tbe  defendant  were 
cf  tbe  kind  and  quality  ordered,  plaintiff 
could  reoover  without  proof  of  an  actual  ac- 
ceptaDoe  by  the  defendant;  second,  error  in 
refusing  to  allow  defendant  to  detail  the  en- 
tire conversation  between  liim  and  Wetmore 
at  tbe  time,  or  soon  after,  the  goods  were 
'examined. 

The  first  assigimient  of  error  Is  based  oa 
the  contention  tliat  in  an  acti<w  for  goods 

*  Bebearing  pending. 


sold  and  delivered,  the  plalntiC  must  not 
only  prove  a  sale  and  delivery,  but  an  actual 
acoCjptanoB  by  tbe  vendee.  We  do  not  so 
ondeistaBd  tbe  law.  When  it  is  sought  to 
give  validity  to  a  contract  void  under  the 
statute  of  frauds,  there  must  xiot  only  be  a 
delivery^  but  an  actual  receipt  and  acceptance 
of  the  goods  by  the  buyer.  CauUUns  v.  HeU- 
man,  47  N.  Y.  449;  Remick  v.  Sandford,  120 
Masa  309.  But  Where  the  contract  itself  is 
valid,  a  delivery,  pursuant  to  its  terms,  at 
the  place  and  in  the  manner  agreed  upon,  if 
the  goods  conform  to  the  contract  will  sus- 
tain an  action  for  goods  sold  and  delivered, 
without  any  foEmal  acceptance  by  the  buyer.. 
Schneider  v.  Railroad  Co.,  20  Or.  172,  25  Pac. 
891;  Ozarlc  Lumber  Go.  v.  Chicago  I<umber 
Co.,  51  Mo.  App.  SS6;  Nichols  v.  Morse,  100 
Mass.  523;  Kelsea  v.  Manufacturing  Co.,  55 
N.  J.  X«w,  320,  26  AU.  907;  Diversy  r.  Kel- 
logg, 44  111.  114;  Krulder  v.  Ellison,  47  N. 
T.  30;  Pacific  Iron  Worlts  v.  Long  Island  R. 
Co.,  02  N.  Y.  272;  Benj.  Sales  ($th  Sid.)  Sf 
'699,  765;  TMd.  Sates,  {  112.  The  buyer  has 
a  reasonable  time  after  tlie  delivery  in  which 
to  examine  the  goods,  and.  If  they  are  not  of 
a  idnd  and  quality  ordered,  he  may  then  re- 
fuse to  accept  them,  and  thereby  rescind  the 
contract;  but  this  right  does  not  prevent  the 
title  from  passing,  nor  a  recovery  by  the  sell- 
er in  an  action  for  goods  sold  and  delivered, 
if  in  fact  they  do  conform  to  the  terms  of 
•tee  contract    Tied,  fiales,  {  112. 

The  next  assignment  of  error  is  not  well 
taken,  Iteoause  It  does  not  appear  that  Wet- 
more had  Hntbori^  to  cancel  tbe  contract 
between  plaintiff  and  defendant  or  substi- 
tute a  new  one,  or  to  ^ind  tbe  plaintiff  by 
any  agreement  In  referenae  to  the  future  die- 
.poBitlon  of  tin  goods.  He  was  a  traveling 
agent  .and  solicitor  oC  orders  for  his  prln- 
dpal,  but  such  authority  did  not  give  him 
power  to  refRind  or  change  the  contract  after 
the  receipt  of  the  goods  by  defendant  IM- 
Tersy  v.  Kellogg,  44  111.  U4;  BUlweii  t.  In- 
surance Co.,  72  N.  Y.,3S5.  la  this  connection 
the  defendant  wss  peimttted  to  give  evidence 
tending  to  show  that  the  goods  did  not  con- 
form to  the  samirieB,  :and  were  not  of  the 
kind  and  quality  wdcrod,  and  that  immedi- 
ately after  their  receipt  be  nottfled  Wetmore 
of  that  tact,  and  retused  to  accept  tbe  goods, 
and  the  court  held,  and  so  instructed  the 
Jury,  tliat  if  tbe  goods  were  sot  of  the  kind 
and  quality  ordered,  and  immediately  after 
the  discomry  of  titat  fact  -the  defendant  ten- 
dered them  twck  to  Wetmore,  and  gave  him 
notice  that  they  -were  subject  to  plaintiff's 
order,  such  facts  would  be  a  sufficient  re- 
sctesion  of  tbe  contract  and  prevent  a  re- 
covery in  this  action,  and  tlUs  was  as  favor- 
able to  the  defendsat  as  be  could  reasonably 
expect  under  tlie  shoeing  as  to  Wetmore's 
antfat^ty  to  bind  the  plaintiff.  The  notice 
to  Wetmore  by  defendant  tliat  he  declined 
to  aeoept  the  goods  liecause  they  did  not  con- 
form to  the  order  -was  perhaps  material,  as 
part  of  tbe  res  gestee,  and  as  an  act  mi  Ills 
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part  explaining  and  qualifying  his  conduct 
in  allowing  the  goods  to  remain  In  his  store. 
Cauliiins  y.  HelUnan,  47  N.  Y.  449.  But  It 
was  not  wltbln  the  scope  of  Wetmore's  agen- 
cy to  .make  a  new  contract  for  the  plalntill 
In  reference  to  such  goods.  Finding  no  error 
in  the  record,  the  Judgment  of  tbe  court  l>e- 
low  must  l>e  affirmed. 


WILLS  et  al.  t.  LANOH. 

(Supreme  Court  of  Oregon.     Jan.  27,  1806.) 

Btatbmbnt  or  Cobts — Eztkndino  Tims  to  Fjls— 
Sefabats  Findings. 

1.  The  court  may,  in  its  discretion,  extend 
the  time  to  file  an  amended  statement  of  costs 
where  application  therefor  was  made  within 
the  five  days  allowed  by  Hill's  Ann.  Laws,  f 
557,  to  file  said  amended  statement. 

2.  A  statement  of  costs  alleging  that  a  cer- 
tain person  necessarily  attended  as  a  witness, 
and  that  he  was  sworn  and  examined,  need  not 
further  show  the  necessity  and  materiality  of 
his  testimony. 

3.  A  party  having  objected  to  each  item  of 
a  cost  bill,  the  court,  upon  motion  to  retax 
costs,  should  make  separate  findings  as  to  each 
item. 

Appeal  from  circuit  court,  Multnomab 
county;    B.  D.  Shattuck,  Judge. 

Action  by  Wills  Bros,  against  O.  H.  Lance. 
There  was  a  Judgment  for  defendant,  and 
from  an  order  affirming  the  taxation  of  costs 
as  made  by  the  clerk  plaintiffs  appeal.  Re- 
versed. 

F.  L.  Keenan,  for  appellants.  J.  G.  Caples 
and  O.  W.  Allen,  for  respondent 

MOORB,  J.  THIS  is  an  appeal  from  the 
mction  of  the  trial  court  on  a  motion  for  the 
retaxatlon  of  costs.  The  facts  are:  That  on 
December  18,  1803,  Judgment  having  been 
rendered  against  the  plaintiffs  for  costs  and 
disbursements,  defendant,  on  the  following 
day,  filed  a  cost  bill,  containing  the  names  of 
his  witnesses,  the  number  of  days  each  at- 
tended, the  number  of  miles  traveled,  and  the 
fees  claimed  by  the  officers  of  the  court, 
amounting  to  $354.70.  That,  on  the  28th  of 
said  month,  the  plaintifTs  filed  objections  to 
each  item  contained  in  the  cost  bill,  and  on 
January  4,  1884,  the  court  having  extended 
the  time  to  that  date,  the  defendant  filed  an 
amended  verified  statement  thereof,  which 
t>eing  considered  by  the  clerk,  that  officer  al- 
lowed and  taxed  the  costs  and  disbursements 
at  $327.55.  That  the  plaintiffs  appealed  from 
such  taxation  to  the  court,  which  affirmed 
the  action  of  the  clerk,  and  retaxed  the. costs 
and  disbursements  at  the  same  amount,  from 
which  Judgment  the  plaintiffs  appeal,  and 
contend  that  the  trial  court  erred  in  extend- 
ing the  time  to  file  the  amended  verified 
statement;  that  such  statement  is  insnffl- 
dent  to  support  the  Judgment  based  thereon; 
that,  the  clerk  and  stenographer  not  having 
filed  an  itemized  statement  of  their  fees,  the 
court  was  powerless  to  award  any  Judgment 
thereon;  and  that  the  court  failed  to  make 


findings  upon  the  separate  Items  of  tbe  cost 
bill  objected  to  by  plaintiffs. 

1.  The  statute  provides  that,  when  objec- 
tions are  made  to  the  claim  for  costs  and  dis- 
bursements, the  party  seeking  to  recover  the 
same  may,  within  five  days  after  said  objec- 
tions are  filed,  file  with  the  clerk  an  amend- 
ed verified  statement,  showing  the  material- 
ity and  necessity  of  each  item  so  objected  to. 
Hill's  Ann.  Laws  Or.  {  657.  The  objections 
to  the  cost  bill  having  been  filed  on  Decem- 
ber 28th,  the  defendant,  on  the  5th  day  there- 
after, obtained  an  order  extending  tbe  time 
for  filing  the  amended  verified  statement  to 
January  4th,  on  which  day  such  statement 
was  filed.  The  plaintiffs  Insist  that  the  court 
had  no  authority  to  extend  the  time  without 
a  showing  made  for  that  purpose,  and.  in 
support  thereof,  cite  the  case  of  Hlslop  v. 
Moldenhauer,  24  Or.  106,  32  Pac.  1026,  in 
which  It  was  held  that,  where  no  objections 
to  the  cost  bill  had  been  filed  within  tbe  two 
days  allowed  therefor,  it  was  error  to  permit 
such  objections  to  be  subsequently  made 
Without  a  showing  that  the  failure  to  so  ob- 
ject within  the  prescribed  time  was  through 
the  party's  mistake,  inadvertence,  surprise, 
or  excusable  neglect  In  the  case  cited,  no 
objections  to  the  cost  bill  having  been  made 
within  the  time  prescribed  by  law,  the  Judg- 
ment had  Ijecome  final;  and,  the  party  being 
in  apparent  default,  the  court  was  powerless 
to  set  aside  the  Judgment  except  upon  such 
a  showing.  In  the  case  under  consideration, 
the  defendant  was  not  in  default  when  the 
order  was  made  extending  the  time;  and, 
this  being  so,  it  was  in  the  discretion  of  the 
trial  court  to  enlarge  the  time.  Hill's  Ann. 
Laws  Or.  8  102. 

2.  The  first  item  of  tbe  amended  verified 
statement  is  as  follows:  "That  the  witness 
J.  W.  Purcell  was  necessarily  in  attendance 
upon  said  court  on  the  first  trial  of  said  canse 
as  a  witness  only,  and  for  no  other  purpose, 
for  two  days,  and  necessarily  traveled  to  and 
from  his  home  in  reaching  said  court  five 
miles  each  way,  making,  as  set  forth  in  said 
original  bill,  the  sum  of  $5.00."  Each  Item 
is  substantially  set  forth  in  the  preceding 
form,  and  the  statement  closes  with  the  fol- 
lowing: "That  each  of  said  witnesses  was 
in  attendance  upon  said  court  at  my  request 
either  by  special  promise  to  so  attend,  or  by 
regular  subpcena  served  upon  them  respec- 
tively, and  the  testimony  of  each  one  of  said 
witnesses  was  material,  and  that  each  was 
sworn  and  testified  in  said  action."  The 
plaintiffs  insist  that  this  statement  falls  to 
show  the  materiality  and  necessity  of  each 
item  thereof.  In  Wilson  v.  Salem.  S  Or.  482, 
the  court  in  defining  the  items  of  a  cost  bill, 
says:  "The  attendance  of  a  witness  is  an 
item;  the  mileage  of  that  witness  Is  another; 
the  necessity  for  his  attendance  a  third;  and 
to  each  the  party  charged  may  or  may  not 
object"  When  a  witness  has  attended  court 
by  agreement  with  the  prevailing  party,  or 
in  obedience  to  the  service  of  a  subpoena  at 
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his  reqaest,  but  has  not  been  examined  or 
sn-orn,  a  Just  reason  exists  for  requiring  a 
8lM>wbi«  of  materiality  of  the  testimony  ex- 
pected from  the  witness  in  order  to  recover 
his  feea  (Pugh  y.  Good,  19  Or.  85,  23  Pac. 
827):  bu^  "wben  a  yrltneaa  baa  been  sworn 
and  examined,  tbe  court  must  neceasarlly 
pass  upon  his  competency  and  tbe  material- 
ity of  bis  testimony;  and,  this  being  so,  we 
fail  to  see  the  necessity  of  an  averment  even 
that  bis  testimony  was  material  to  tbe  issue. 
The  same  court  that  tried  the  cause  must, 
upon  api>eal  from  the  clerk's  taxation,  retax 
the  costs  and  disbursements,  but  It  cannot  be 
expected  that  the  court  will  retry  tbe  mar 
teriattty  cf  the  testimony  of  a  witness.  A 
judgment  of  nonsuit  may  be  given  without 
calling  a  witness  for  the  defendant,  but  In 
aocb  caae  the  prevailing  party  ought  to  re- 
cover hia  witness  fees  upon  showing  the  ma- 
teriality of  tbelr  testimony;  for  the  neces- 
sity of  his  witnesses  being  present  Is  appar- 
ent, since  he  could  not  know  that  bis  motion 
wouM  be  granted  until  tbe  court  passed  upon 
it,  or  that  tbe  plaintiff  might  not,  by  leave  of 
the  court,  cure  by  amendment  the  infirmity 
in  his  pleading  disclosed  by  tbe  motion.  So, 
too,  the  prevailing  party  may,  out  of  an 
abxmdance  of  caution,  procbre  the  attend- 
ance of  witnesses  whom  be  does  not  call,  in 
which  case  the  materiality  and  necessity  of 
their  testimony  become  Important  questions 
for  the  consideration  of  the  court  upon  a  mo- 
tion to  retax.  When  a  party,  upon  objection 
to  his  coat  bill,  states  that  a  given  person 
necessarily  attended  the  court  a  given  num- 
ber of  days  as  a  witness  only;  that  be  neces- 
sarily traveled  a  certain  number  of  miles  in 
going  from  and  leturnisg  to  a  givut  irface; 
and  that  be  was  sworn  and  examined  as  a 
witness  at  tbe  trial,— we  think  be  has  stated 
all  the  law  requires,  for,  tbe  necessity  hav- 
ing bees  alleged,  tbe  materiality  is  implied 
from  tbe  fact  that  his  testimony  was  re- 
ceived. Any  other  rule  would  require  a 
statement  of  tbe  substance  of  tbe  testimony 
given  by  the  witness,  which  Is  not.  necessary 
except  in  case  be  has  not  been  called. 

3.  Tbe  record  does  not  show  that  the  ste- 
nc^rapber  or  clerk  Itemized  the  statement  of 
tbelr  fees.  Tbe  findings  of  tbe  clerk  show 
that  tbe  ofilclal  reporter  performed  2^  days' 
services  at  the  first  trial,  and  3  days'  at  the 
Kcoud.  for  wblcb  he  was  allowed  $55.  The 
original  claim  for  clerk's  fees  was  $31.05, 
which  tbe  clerk  taxed  at  $23.05,  without 
enumerating  In  such  taxation  the  items  that 
constitvted  the  claim.  Tbe  derk  having  giv- 
en the  items  of  tbe  reporter's  fees,  and  re- 
duced bis  own,  it  may  be  inferred  therefrom 
that  such  statements  were  filed  by  these  offi- 
cers. The  statute  provides  that  no  officer's 
fees  shall  be  recovered  as  disbursements,  un- 
less such  officer  shall  file  in  said  cause  an 
itemized  statement  of  all  fees  claimed  by 
bim  thei-eln.  Section  557,  supra.  The  mani- 
fest object  of  this  provision  Is  to  bring  Into 
the  record  such  facts  as  will  enable  tbe  clerk 
v.43p.no.»— 25 


to  tax,  or  ths  court,  from  its  Inspection, 
to  retax,  tbe  fees  of  its  officers.  Every  party 
has  a  right  to  know  the  items  of  disburse- 
ments proposed  to  be  taxed  against  him,  and, 
.upon  objecting  to  tbe  cost  bill,  the  fees  of 
officers  must  be  itemized  if  tbe  prevailing 
party  would  seek  to  recover  them.  The 
cleric.  In  taxing  the  costs  and  disbursements, 
found  the  number  of  days'  attendance,  the 
number  of  miles  traveled,  and  the  amount 
due  each  witness,  which,  with  the  fees  of  tbe 
officers,  amounted  to  $327.55.  The  court,  up- 
on the  motion  to  retax.  failed  to  make  find- 
ings upon  each  item  objected  to,  but.  affirm- 
ing tbe  findings  of  tbe  clerk,  gave  Judgment 
for  the  amount  so  found.  Tbe  plaintiffs  hav- 
ing objected  to  each  Item  of  the  cost  bill,  tbe 
defendant  tendered  an  issue  thereon  by  fil- 
ing an  amended  verified  statement;  thus 
making  each  item  a  separate  cause  of  action, 
upon  which  the  plaintltCs  were  entitled  to  a 
separate  finding  of  fact  and  law  by  tbe  court. 
Section  557,  supra;  Thomas  v.  Thomas,  2A 
Or.  251,  33  Pac.  565.  No  findings  having 
been  made  by  the  court  upon  tbe  several 
items  of  the  amended  cost  bill,  the  judgment 
is  reversed,  and  tbe  cause  remanded,  with  di- 
rection to  the  court  below  to  make  such  findk 
Ings,  and  retax  the  costs. 


STATE)   ex   rel.   WIL-HBLM   v.    THIRD 

JUDICIAL  DISTRICT  COURT. 

(Supreme  Court  of  Montana.     Jan.  13,  1896.) 

InSAMITI — COMMITH&NT — RcYISW  BI   CBaTIOKABI. 

1.  An  order  committing  a  peisoa  as  insane 
win  not  be  disturbed  on  certiorari  because  the 
record  fails  to  show  that  an  order  wa»  made  fix- 
ing the  time  and  place  for  the  examinatioa 
(Comp.  St  1887,  div.  5,  g  1215),  where  the  rec- 
ord shows  that  a  jury  and  witnesses  were  sum- 
moned for  a  certain  time,  and  that  relator  was 
brought  liefore  the  jnry  and  examioed  at  tiiat 
time  SB  to  the  question  of  his  insanity;  e^ecial- 
ly  where  the  judge,  in  his  return,  certifies  that 
the  order  was  made. 

2.  In  mch  proceedings,  that  the  venire  fop 
the  jaiy  did  not  eziKesaly  direct  that  one  of  tlw 
jurors  to  be  summoned  f^iould  be  a  practicing 
physician  (Comp.  St.  1887,  div.  6,  {  1215)  is  not 
ground  for  reversal  of  the  commitment  on  cer- 
tiorari where  a  jnry  with  the  proper  qnalifica- 
tions  was  in  fact  aomiBOBed. 

3.  Where,  in  proceedings  for  the  commit- 
ment of  a  person  as  Insane,  the  jury,  acting  un- 
der oath,  ^ive  their  verdict  declaring  the  person 
insane,  H  is  equiviOeBt  to  their  certifyiag  nnder 
oath  that  the  charge  of  insanity  is  correct. 
Comp.  St.  1887,  div.  5,  {  1215. 


Application,  on  ttie  relation  eit  Mrs.  A.  Q. 
Wilhelm,  for  writ  of  certiorari,  to  rescind  an 
order  of  the  district  cotut,  Ttilrd  judicial  dis- 
trict, committing  relator  as  an  Insane  per- 
son.   Denied. 

F.  E.  Stranahan,  for  relator.  E.  Scbaml- 
kow,  for  respondent. 

PER  CURIAM.  Tbe  peUtloner,  Mrs.  Wii- 
belm,  obtained  from  this  court  a  writ  of 
certiorari  to  review  tbe  action  of  tbe  district 
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court  In  adjudging  her  to  be  lusane.  Her 
contention  Is  that  the  district  court  acted 
without  Jurisdiction.  The  statute  under 
which  the  court  proceeded  provides  that  It 
shall  be  the  duty  of  the  district  Judge,  upon 
the  application  of  any  person,  under  oath, 
setting  forth  that  any  person,  by  reason  of 
insanity,  is  unsafe  to  be  at  large,  or  Is 
suffering  under  mental  derangement,  to 
cause  the  said  person  to  be  brought  before 
him,  at  such  time  and  place  as  he  may  di- 
rect, and  shall  also  cause  to  appear  at  the 
same  time  and  place  a  Jury  of  three  citizens 
of  his  county,  one  of  whom  to  be  a  licensed 
practicing  physician,  who  shall  proceed  to 
examine  the  person  alleged  to  be  insane; 
and  If  Bucb  Jury,  after  careful  examination, 
shall  certify  upon  oath  that  the  charge  is 
correct,  and  If  the  Judge  Is  satisfied  that  such 
person  is  unsafe  to  be  at  large,  etc.,  such 
Judge  shall  make  out  duplicate  warrants  re- 
citing such  facts.  The  rest  of  the  section 
provides  for  the  proper  delivery  of  such  in- 
sane person  to  the  Insane  asylum.  Comp. 
St  1887,  dlv.  6,  S  1215. 

The  relator  complains  that  the  Judge  did 
not  make  an  order  fixing  the  time  and  place 
of  the  examination.  It  is  true  that  the  rec- 
ord of  the  proceedings  does  not  contain  such 
order,  but  the  proceedings  do  show  that  a 
Jury  and  witnesses  were  summoned  for  a 
given  time  and  place,  and  that  the  relator 
was  brought  before  the  court  at  that  time, 
and  the  question  of  her  insanity  examined 
into  before  tlie  Jury.  Furthermore,  the 
Judge,  in  his  return,  himself  certifies  that  he 
did  make  the  order  fixing  the  time  and  place. 
State  V.  District  Court  of  Ninth  Judicial 
District  (Mont)  42  Pac.  850.  We  think  this 
is  sufficient 

Complaint  is  also  made  that  the  Judge  did 
not  cause  a  Jury  of  three  citizens,  one  of 
whom  was  a  licensed  physician,  to  appear. 
It  is  true  that  the  venire  for  the  Jury  did 
not  on  Its  face,  call  for  three  citizens,  one 
of  whom  was  a  licensed  physician;  but  the 
fact  is  that  Jurors,  with  these  qualifications, 
were  summoned  to  appear  and  act  as  a  Jury. 
It  furthermore  appears  by  the  records  of  the 
court  that  this  Jury  were  sworn  and  impan- 
eled to  try  the  matter  of  the  Insanity  of  the 
relator;  that  they  heard  evidence,  and  re- 
turned a  verdict  declaring  relator  to  be  of 
unsound  mind,  Incapable  of  caring  for  her- 
self, and  unsafe  to  be  at  large.  Relator  con- 
tends that  the  Jury  did  not  make  a  certificate 
under  oath  that  the  charge  of  insanity  was 
correct  But  they  did  act  under  oath,  for 
the  record  so  states;  and,  so  acting  under 
oatb,— tliat  is,  being  sworn  as  a  Jury,— they 
gave  their  verdict  in  very  clear  language  as 
to  the  insanity  of  relator.  We  think  this 
was  a  sufllcient  certifying,  under  oath,  that 
the  charge  of  insanity  was  correct  to  satis- 
fy us  that  the  court  was  not  acting  without 
Jurisdiction. 

We  are  also  of  opinion  that  the  order  of 
the  Judge  sufflclently  recites  the  Jurisdiction- 


al facts  upon  which  the  relator  wu  commit- 
ted as  insane. 

There  are  in  the  case  some  irr^uUrities, 
but  they  were  no  more  than  irregularities, 
and  do  not  make  a  showing  that  the  court 
acted  without  Jurisdiction.  That  being  true, 
the  writ  must  be  dismissed,  which  Is  accord- 
ingly ordered.     Dismissed. 


BUTLER  V.  ASHWORTH  et  al.     (No. 

15,984.) 

(Supreme  Court  of  California.     Jan.  29,  1896.) 
Tort — Indbpbndbkt  Acts — Sipabati   Aortoxs — 

Ck)8TS. 

1.  Where  neglect  of  a  city  to  repair  a  sew- 
er, and  of  its  officers  to  properly  repair  it,  com- 
bine to  cause  sewaee  to  overflow  land,  though 
the  landowner  can  hare  but  one  satisfaction  in 
damages,  since  she  must  sue  each  separately, 
she  is  not  within  Code  Civ.  Proc.  {  1023,  probit>- 
tting  recovery  of  costs  in  more  than  one  action 
where  defendants,  sued  separately,  "might  hare 
been  joined  as  defendants  in  the  same  action." 

2.  Where  a  single  injury  is  caused  by  inde- 
pendent acts  of  different  parties,  though  the  in- 
jured party  is  entitled  to  but  one  satisfaction, 
he  must  sue  each  party  separately. 

For  former  opinion,  see  43  Pac  4. 

PER  CURIAM.  The  opinion  and  Judg- 
ment heretofore  rendered  herein  are  modified 
by  striking  therefrom  the  two  last  para- 
graphs thereof,  and  inserting  in  lien  thereof 
the  following: 

It  does  not  result  from  this,  however,  that 
the  plaintiff  is  not  entitled  to  her  costs  in 
the  present  action.  While  one  may  have  a 
cause  of  action  against  two  or  more  persons 
for  the  same  act  it  does  not  follow,  necessa- 
rily, that  he  can  sue  them  Jointly.  "There 
must  be  something  more  than  the  existence 
of  two  separate  causes  of  action  for  the  same 
act  or  default,  to  enable  him  to  Join  the  two 
parties  liable  In  the  single  action."  The  in- 
Jury  suffered  must  be  in  some  sense  the 
result  of  their  Joint  work.  Pom.  Rem.  §  308. 
Here,  while  the  injury  was  from  one  com- 
mon cause,  It  cannot,  we  think,  be  said  to 
have  been  produced  by  the  same  fault  or 
act  of  the  city  and  Ashworth.  The  act  of 
the  former  which  conduced  to  the  cause  of 
injury  was  the  neglect  to  repair  the  broken 
sewer;  while  the  act  of  the  latter  was  the 
negligent  repair  and  stopping  up  thereof. 
These  two  acts  produced  the  cause  from 
which  plaintiff  suffered,  but  they  were  not 
Joint  in  a  sense  which  would  make  the  city 
and  Ashworth  Joint  tort  feasors,  and  liable 
to  be  sued  In  a  common  action.  While  plain- 
tiff had  a  right  of  action  therefor,  against 
each  separately,  she  could  not  sue  them  Joint- 
ly; and,  while  she  can  have  but  one  sat- 
isfaction in  damages,  the  case  is  not  within 
section  1023  of  the  Code  of  Civil  Procedure, 
which  prevents  the  recovery  of  costs  in  more 
than  one  action,  where  the  defendants,  sued 
separately,  "might  have  been  Joined  as  de- 
fendants In  the  same  action." 
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We  think  the  order  of  the  court  below  was 
light  In  both  respects  appealed  from,  and  It 
follows  that  It  should  be  affirmed,  each  ajt- 
pellant  to  pay  Ua  own  costs  on  appeaL  It  ia 
so  ordered. 


BROKER  T.  TATIiOR.  (No.  19,429.) 
(Supreme  Court  of  California.  Jan.  24,  1896.) 
Afpxal — Jddombkt  Roll. 
Where  an  appeal  from  an  order  denying 
a  new  trial  is  dismissed  for  want  of  an  under- 
taking, only  such  questions  can  be  considered  as 
arise  upon  the  judgment  roll. 

In  bank.  Appeal  from  superior  court,  San 
Bernardino  county;  John  L.  Campbell,  Judge. 

Action  by  Henry  Broker  against  John  Tay- 
Irar,  administrator,  etc.  Plaintiff  had  Judg* 
ment,  and  defendant  appeals.    Affirmed. 

Paris  &  Allison,  for  appellant.  Bledsoe  & 
Hutchins  and  Rolfe  &  Rolfb,  for  respondent 

FEB  CURIAM.  Defendant  appealed  from 
the  Judgment  and  an  order  denying  a  new 
trial.  The  appeal  from  the  order  was,  on 
motion  of  respondent,  dismissed,  for  want  of 
an  undertaking  to  support  it.  The  questions 
subject  to  our  review,  therefore,  are  such 
only  as  arise  upon  the  judgment  roll.  No 
8uch  questions  are  presented  in  appellant's 
briefs,  the  points  there  discussed  being' such 
alone  as  would  arise  on  an  appeal  from  the 
order  denying  a  new  trial.  We  have  exam- 
ined the  record,  and  are  satisfied  that  the 
complaint  states  a  cause  of  action,  and  that 
the  findings  are  sufficient  to  support  the  Judg- 
ment in  favor  of  plaintiff.  The  suggestion 
made  at  the  oral  argument  that  the  Judg- 
ment should  not  have  been  against  Papen- 
hansen,  as  executor,  is,  we  think,  without 
substantial  merit.  The  court  found  that  he 
had  the  fund  in  his  hands  as  executor;  and 
the  judgment  was,  in  effect,  that  It  be  paid 
over  to  plaintiff  In  due  course  of  admlnlstrap 
tioa  Technically,  perhaps,  the  theory  upon 
which  the  plaintiff  recovered  was  that  the 
property  did  not  belong  to  the  estate;  but, 
being  in  defendant's  hands,  we  cannot  see 
wherein  Us  rights  are  In  any  way  preju- 
diced by  the  form  of  the  judgment,  and  the 
objection  may  therefore  be  disregarded.  The 
judgment  i^pealed  from  is  affirmed. 


HBNRT  T.  MERGUIRB.  (Sac.  Bl.) ' 
(Snpreme  Court  of  California.  Jan.  10,  1896.) 
Appeal — Time  or  Taking. 
The  running  of  the  year  from  entry  of 
Jadgment,  within  which  Code  Civ.  Proc  f  939, 
proTides  appeal  from  the  judgment  must  be  tak- 
en, is  not  suspended  by  an  order  granting  a 
new  trial,  and  appeal  therefrom  resulting  in  re- 
Teisal  of  the  order. 

1  Rehearing  denied. 


In  bank.  Appeal  from  superior  court,  Ne- 
vada county;  John  Caldwell,  Judge. 

Action  by  Henry  against  Merguire.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Dis- 
missed. 

J.  M.  Walling  and  W.  H.  Chickering,  for 
appellant     Thos.  S.  Ford,  for  respondent 

VAN  FLEET,  J.  Motion  by  respondent  to 
dismiss  appeal  from  the  judgment.  One  of 
the  grounds  of  the  motion  is  that  the  appeal 
was  not  taken  within  one  year  from  the  en- 
try of  judgment,  and  is  therefore  too  late. 
The  judgment  was  entered  November  2, 
1893,  and  the  appeal  was  taken  April  27, 
1805.  Section  930  of  the  Code  of  Civil  Pro- 
cedure provides  that  an  appeal  from  the 
Judgment  must  be  taken  within  one  year 
from  the  entry  of  the  judgment;  and  It  has 
been  uniformly  held  that  an  appeal  taken 
after  that  time  is  Ineffectual,  and  must  be 
dismissed.  To  avoid  the  effect  of  the  limita- 
tion In  this  case  It  Is  claimed  by  appellant 
that  the  time  within  which  he  was  otherwise 
required  by  the  statute  to  take  his  appeal 
was  suspended  by  the  fact  that  the  lower 
court,  on  February  19,  1894,  made  an  order 
granting  a  new  trial,  which  order  was  ap- 
pealed from,  and  such  appeal  not  determined 
until  February  25,  1805,  when  the  order  was 
reversed.  The  contention  of  appellant  Is  that 
the  effect  of  the  order  granting  a  new  trial 
was  to  vacate  the  judgment,  and  that  until 
the  reversal  of  the  order  there  was  no  judg- 
ment in  existence  from  which  to  appeal; 
tliat  by  reason  of  that  fact  the  time  Inter- 
vening Ihe  making  of  said  order  and  the  re- ' 
versa!  thereof  should  be  excluded  in  comput- 
ing tbe  year  given  by  the  statute  In  which 
to  appeal  from  the  judgment  This  position 
Is  untenable.  In  the  first  place,  the  period 
fixed  by  the  statute  Is  an  express  and  per- 
emptory limitation  within  which  the  right 
given  must  be  exercised,  and  Is  not  a  flexible 
rule  to  be  varied  by  extrinsic  circumstances. 
Bombeimer  v.  Baldwin,  42  Cal.  31.  In  the 
second  place,  it  Is  held  by  this  court  In  Pierce 
V.  BIrkholm  (No.  15,464,  this  day  decidinl) 
43  Pac.  206,  that,  while  the  ultimate  effect 
of  the  order  granting  a  new  trial  is  to  vacate 
and  set  aside  the  judgment,  an  appeal  from 
such  order  operates  to  suspend  Its  functions, 
and  leave  the  judgment  subsisting,  for  the 
purposes  of  an  appeal  therefrom,  pending  the 
appeal  from  the  order.  There  was,  there- 
fore, nothing  to  prevent  appellant  from  tak- 
ing his  appeal  from  the  judgment  within  the 
year  given  for  the  purpose.  The  motion  is 
granted,  and  the  appeal  dismissed. 

We  concur:  BBATTT,  C.  J.;  McFAR- 
LAND,  J.;  GABOUTTB,  J.;  HENSHAW, 
X;   TEMPLE,  J. 
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POTTER  T.  AHRENS  et  nx.  (L.  A.  92.)  > 
(Supreme  Court  of  California.     Jan.  11,  1890.) 

SaLB  of  BDSINB88— OoTENANT  AOAIliaT  EnGAOIKO 
1»  BuaiNBSS— EtIDENCS  of  OWNBBSHir— 

Li()uiPATBD  Damages. 

1.  Evidence  that  a  woman  was  assisting  her 
husband  to  carry  on  a  business,  that  they  were 
apparently  conducting  it  together,  that  the  prop- 
erty had  all  been  acquired  after  their  marriage 
and  with  community  funds,  and  that  she  joined 
her  husband  in  executing  a  contract  of  sale 
thereof,  ia  sufficient  to  sustain  a  finding,  in  an 
action  on  their  covenants  not  to  re-engage  in 
such  business,  that  she  had  an  Interest  in  the 
property  and  business. 

2.  A  sum  which  a  contract  of  sale  of  a  baat- 
ness  and  good  will  provides  the  sellers  shall  pay 
"as  liqaida*ed  damages,"  in  case  they  re-engage 
in  the  business,  cannot  be  held  a  penalty. 

Department  1.  Appeal  from  Buperlor  court, 
Los  Angeles  county;  Luclen  Shaw,  Judge. 

Action  by  Anson  H.  Potter  against  Fred 
Abrens  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Henry  Bleecker  and  Anderson  &  Anderson, 
for  appellants.  Leon  F.  Moss,  for  respond- 
ent. 

VAN  ^LEEIT,  J.  The  court  found,  snb- 
siantlally  as  alleged  in  the  complaint,  that 
on  the  2d  day  of  May,  1893,  the  defendants 
were  engaged  In  the  business  of  preparing, 
dealing  in,  and  vending  all  kinds  of  foreign 
and  domestic  delicacies  for  the  table,  such 
as  prepared  meats,  breads,  cakes,  pies,  can- 
ned goods,  and  other  household  supplies  of 
the  kind,  and  were  on  said  date  the  owners 
of  a  stock  of  such  goods,  together  with  fuml- 
'  ture,  ranges,  etc.,  used  by  them  In  said  busi- 
ness, at  their  place  of  business  in  tbe  city  of 
Los  Angeles.  That  on  aald  date  defendants 
sold  to  plaintiff  and  one  Andrew  Wood  their 
said  stock  of  goods,  furniture,  etc.,  and  the 
good  win  of  the  business,  for  the  consideration 
of  (8,000.  That  upon  the  payment  of  said 
sum,  and  In  consideration  thereof,  the  de- 
fendants executed  and  delivered  to  said  pur- 
chasers tbeir  certain  contract  In  writing, 
wherein  It  was  provided  that  "tbe  said  F. 
Ahrens  and  Oresence  Ahreos  coTenant  and 
agree  with  the  said  Anson  H.  Potter  and 
Andrew  Wood  that  neither  of  us  will  engage 
in  or  carry  on  a  like  business  in  the  city 
of  Los  Angeles,  nor  work  for  or  assist  any- 
one to  engage  in  or  carry  on  a  business  of 
tbe  same  kind  or  like  nature;  and  in  case 
of  a  dissolution  of  the  partnership  of  tbe 
said  Potter  &  Wood,  this  covenant  sball  In* 
ure  to  tbe  benefit  of  tbe  remaining  partner, 
witb  like  efltect  as  though  there  had  been  no 
dissolution  of  partnership;  and  this  core- 
nant  shall,  in  case  of  a  sale  of  the  business 
by  said  Potter  &  Wood,  inure  to  tbe  benefit 
of  their  assigns,  with  tbe  same  like  force  and 
effect  as  it  would  be  to  the  said  Potter  & 
Wood  had  no  sale  been  made;  and,  in  case 
of  a  violation  of  this  covenant,  the  said  F. 
Ahrens  and  Cresence  Ahrens  agree  to  pay 
to  tbe  said  Potter  &  Wood,  or  to  their  as- 

>  Uebearing  denied. 


•Igns,  the  sum  of  three  thotisasd  dollars 
(f3,000)  as  liquidated  damages.  This  cove- 
nant shall  be  binding  for  tbe  space  of  six 
years  from  the  date  of  the  eoasummation  of 
tbe  said  sale."  That  plaintiff  and  aald  Wood 
carried  on  said  busineBS  for  a  time,  but 
thereafter,  on  June  10,  1893,  they  dissolved 
partnership,  and  Wood  sold  and  delivered  to 
plaintiff  bis  interest  in  said  stock,  business, 
and  good  will,  and  the  latter  has  since  con- 
tinued said  business  at  the  same  place.  That 
on  November  28,  1894,  the  defendant  Fred 
Abrens,  disregarding  his  said  agreement, 
opened  a  store  in  said  city,  near  plaintlfTs 
place  of  business,  and  began  conducting  a 
like  business  to  that  referred  to  in  said  con- 
tracu  That  by  reason  of  the  premises  plain- 
tiff had  suffered  damages  In  the  sum  of 
$3,000.  Tbe  court  further  found  against  de- 
fendants upon  a  special  defense,  made  by 
them,  tbat  said  Cresence  Abrens  bad  no  in- 
terest, at  the  date  of  said  sale,  in  said  busi- 
ness, stock  of  goods,  or  good  will,  and  that 
her  signature  to  said  agreement  bad  been 
procured  by  fraud.  Judgment  was  entered 
on  the  findings  in  favor  of  plaintiff  in  tbe 
sum  of  $3,000,  and  defendants  appeal  there- 
from, and  from  an  order  denying  them  a 
new  trlaL 

1.  It  is  contended  that  there  is  no  evidence 
to  support  the  findings,  in  so  far  as  tbey  are 
to  the  effect  that  the  defendant  Cresence 
Ahrens  was  Interested  In  the  sale  of  the 
business  or  good  will;  and  that  since  a  con- 
tract in  restraint  of  trade  can  only  be  com- 
petently made  by  one  who  sells  tbe  good 
wlU  of  a  business  (Civ.  Code,  H  1673,  1674) 
the  contract  in  question  must  be  held  void 
as  to  her.  Independently  of  the  question 
as  to  whether  this  defendant  is  e8topi>ed  to 
deny  her  interest  or  title,  by  tbe  written 
contract  of  sale  executed  by  her,  which 
we  think  she  clearly  is  (2  Whart  Bv.  I 
1147),  there  is  sufficient  evidence  in  the 
record  to  sustain  tbe  findings  of  the  court 
In  this  respect  It  appeared  that  she  was 
tbe  wue  of  her  codefendant,  and  asststed 
him  In  carrying  on  tbe  business,  that  they 
were  apparently  conducting  it  together,  and 
that  the  property  in  question  had  all  been 
acquired  during  the  married  life  of  tbe  de- 
fendants, and  with  community  funds.  Fur- 
thermore, the  ezecntloB  by  Mrs.  Ahreas  with 
her  husband  of  the  contract  of  sale  was  in 
itself  evidence  of  ownership  in  her.  The 
testimony  of  tbe  defendants,  therefore,  that 
she  was  not  interested  In  the  property  or  the 
sale,  simply  tended  to  raise  a  confiict  upon 
the  point,  which  It  was  the  province  of  the 
trial  court  to  determine. 

2.  It  is  further  contended  that  plaintiff 
was  not  entitled  to  tbe  amount  of  damages 
found  by  tbe  court  No  evidence  was  put 
in  by  plaintiff  to  establish  any  actual  dam- 
ages suffered,  but,  relying  upon  the  stipula- 
tion on  that  subject  contained  in  the  contract 
of  sale,  plaintiff  contented  himself  wltb 
showing  a  breach  of  the  latter,  and  rested. 
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As  we  haTe  seen,  the  contract  provided  that 
for  a  ▼loIatloD  of  their  coiveiiaiit  to  reftaln 
from  engaging  In  a  like  bnstnees  the  defend- 
ants agreed  to  pay  to  the  pnrciiasere,  or  to 
their  asrigns,  "the  sum  of  |3,000  as  liquidate 
ed  damages."  Def  aidants  contend  that  thia 
provision  was  In  the  nature  of  a  penalty,  not- 
withstanding the  amonnt  therein  designated 
is  termed  "liquidated  damages,"  and  that 
plaintiff  was  required  to  prove  the  actual 
damage  suffered  by  him,  and  be  confined  In 
his  recovery  to  the  amount  so  shown.  This 
contention  Is  clearly  untenable.  While  the 
definition  of  the  parties  in  contracts  of  this 
character  Is  not  the  Invariable  and  controlling 
guide  for  construction,  the  subject-matter 
of  the  contract  In  this  case  was  such  as,  la 
Its  very  nature,  In  case  of  a  breach,  to  ren- 
der the  proof  of  damages  extremely  difiacult, 
If  not  Impossible,  and  to  manifestly  make  a 
case  for  liquidated  damages.  Norman  t. 
Wells,  17  Wend.  196;  1  Buth.  Dam.  p.  SOT. 
Indeed,  the  dlfllcnlty  arising  In  fixing  the 
actual  damages  in  instances  of  this  kind  has 
been  generally  recognized  in  the  law,  and  la 
so  recognized  by  our  Ck>de,  which  makes  pro- 
vision by  which  parties  may  In  such  cases  ob- 
viate the  difitoilty.  By  section  1671  of  the 
OvU  CXKle  it  is  provided  that  "the  parties  to 
a  contract  may  agree  therein  ux)on  the 
amonnt  which  shall  be  presumed  to  be  the 
amount  of  damages  sustained  by  a  breach 
thereof,  when  from  the  nature  of  the  ease  it 
would  be  impracticable  or  exlremely  diffl- 
culf  to  fix  the  actual  damage."  It  is  per- 
fectly obvious,  from  the  terms  of  the  agree- 
ment here,  that  the  parties,  in  making  the 
stipulation  In  question,  had  in  view  the  very 
obstacle  above  provided  against,  and  intend- 
ed to  avoid  it  by  fixing  the  amount  of  dam- 
ages the  purchasers  should  be  deemed  to 
have  suffered  in  the  event  of  a  breach.  This 
parpoae  Is  clear  and  unmistakable,  and,  the 
purpose  being  competent,  tbe  intention  must 
be  held  effectual.  Streefer  v.  Bush,  25  Cel. 
6&  In  1  Bath.  Dam.  p.  507,  the  author  says: 
'The  damages  for  breach  of  contract  for  the 
purchase  of  the  good  will  of  an  established 
trade  or  business  are  so  absolutely  uncer- 
tain that  courts  have  recognized  the  fullest 
liberty  of  parties  to  fix  beforehand  the 
amonnt  of  damages  In  that  class  of  cases. 
In  the  decision  of  such  cases  the  strongest 
expres^ons  are  to  be  found  to  the  effect 
that  the  Intention  of  the  parties  must  gov- 
ern, and  that  courts  have  no  power  to  de- 
feat tbat  intention  on  the  pretext  of  reliev- 
ing from  a  bad  bargain."  In  view  of  the 
subject-matter  and  terms  of  the  contract  un- 
der consideration,  we  would  not  be  at  liber- 
ty to  pirt  a  construction  upon  the  contract  so 
absolutely  at  variance  with  the  manifest  in- 
tention of  the  parties  thereto  as  to  hold  that 
the  Btipiilatloa  here  was  a  mere  penalty. 
None  of  the  authorities  relied  upon  by  the  de- 
fendants tend  to  support  such  a  view.  The 
idaintiff  was  therefore  entitled  to  stand 
strictly  upon  the  terms  of  the  covenant,  and, 


having  shown  a  breach,  he  was  properly 
awarded  the  amount  fixed  by  the  parties  as 
his  Just  redresa 

8.  There  is  nothing  In  the  point  that  plain- 
tiff Is  not  the  proper  party  entitled,  imder 
the  covenant,  to  recover  the  damages  there- 
in fixed  for  its  breach.  The  only  construc- 
tion that  provision  of  the  contract  will  bear 
la  that  the  damages  are  to  be  paid,  in  the 
event  of  breach,  to  the  purchasers,  or  to  ei- 
ther one  remaining  in  the  business  In  case  of 
dissolution  of  their  partnersblp,  or  to  their 
assigns  In  the  event  they  shall  sell  to  third 
parties.  The  clause  cannot  be  limited,  as 
contended  by  defendants,  to  a  stipulation  to 
pay  Potter  &  Wood,  JoinOy,  or  the  "assigns" 
of  both  of  them.  It  inures  by  its  terms  to 
the  remaining  partner  in  case  of  dissolution 
of  the  firm,  and  plaintiff  Is  deaily  the  "re- 
maining partner"  within  the  terms  of  the 
Instrument 

4.  The  other  points  made  are  even  less 
plausible  of  merit  than  the  foregoing,  and 
we  deem  it  unnecessary  to  consider  them 
separately  or  at  length.  It  is  sufficient  to 
say  that  we  have  not  overlooked  them,  and 
that  they  Involve  no  error.  The  Judgment 
and  order  aare  affirmed. 


We  concur:    HABEIBON.J.;  GABOUTTB, 


h 


ANDERSON   v.    HINSHAW.     (No.    16,020.) 

(Supreme  Court  of  California.     Jan.  11,  1896.) 

Appeal— Reviev—Convuctino  Evidcnoe. 

1.  Where  plaintiff  sues  for  injuries  received 
becaure  of  negligence  of  defendant  in  changing 
a  guy  rope  to  a  derrick  while  plaintiff  was  on 
the  mast,  and  there  waa  evidence  that  he  did  un- 
dertake 80  to  do,  a  verdict  finding  him  guilty  of 
negligence  will  not  be  diatarbed. 

2.  Instractiona  not  excepted  to  cannot  b« 
considered. 

Commissioners'  decision.  D^artment  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   A.  A.  Sanderson,  Judge. 

Action  by  Hans  'Anderson  against  H.  H. 
Hlnshaw.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defend- 
ant appeals.     Affirmed. 

Cbas.  L.  Weller,  for  appellant  Shadbume 
ft  Herrln,  for  respondent 

HAXNBS,  C.  This  action  was  brought  to 
recover  damages  for  personal  injuries  alleg- 
ed to  have  been  sustained  through  the  neg- 
ligence of  the  defendant  A  Jury  trial  was 
had,  and  a  verdict  returned  for  the  plaintiff, 
Bssessing  his  damages  at  $1,000.  Appellant 
contends  for  a  reversal  principally  upon  the 
ground  that  the  evidence  is  insufficient  to 
Justify  the  verdict 

The  plaintiff  was  employed  I^  the  defend- 
ant as  a  farm  hand,  and  while  so  employed 
be  ascended  a  derrick  mast  used  in  hoisting 
bay,  for  the  purpose  of  adjusting  a  block 
and   tackle.     While  so  engaged,   t^e  mast 
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fell,  as  plaintiff  alleges  and  contends, 
through  the  careless  and  improper  interfer- 
ence by  the  defendant  and  his  foreman  with 
the  guy  ropes  by  -which  the  mast  was  kept 
In  position;  the  fall  resulting  in  breaking 
defendant's  leg  above  the  knee.  The  evi- 
dence is  far  from  satisfactory  as  to  the  im- 
mediate cause  of  the  fall  of  the  mast  At 
the  time  the  plaintiff  ascended  the  mast  It 
was  supported  by  two  guy  ropes,  a  third 
rope  hanging  loose  from  the  top  of  the  mast 
Mr.  Albert,  the  defendant's  foreman,  direct- 
ed the  plaintiff  to  fasten  the  third  guy  rope 
to  a  stake  before  ascending;  but  defendant 
said  it  was  not  necessary,  as  the  mast  was 
supported  by  the  other  two  ropes,  and  he 
wished  to  use  the  hanging  rope  to  climb  the 
mast.  The  plaintiff  was  a  sailor,  and  bad 
followed  that  occupation  for  six  years,  and 
found  no  difficulty  in  reaching  the  top  of 
the  mast.  After  doing  some  work  at  the 
top,  he  descended  a  few  feet,  and  seated 
himself  on  the  cross-arm,  and  sat  there 
while  Mr.  Albert  went  to  a  building  a  hun- 
dred yards  or  more  away,  to  obtain  a  small 
rope.  The  defendant  was  not  present  when 
he  went  up  the  mast,  but  returned  with  Mr. 
Albert  The  plaintiff  testified  that  the  de- 
fendant and  his  foreman  puUed  over  the 
derrick  mast  causing  it  to  fall;  that  Mr. 
Hinshaw  went  over  to  the  loose  rope  that 
he  had  used  in  climbing  the  mast,  and  took 
it  over  to  where  one  of  the  guy  ropes  was 
fastened  to  a  post;  that  Hinshaw  and  the 
fofeman  both  took  bold  of  the  loose  rope, 
and  pulled  the  mast  right  down;  that  both 
were  pulling  on  the  rope  when  the  mast 
fell,  but  for  what  purpose  they  pulled  the 
rope  he  did  not  know;  and  that  Mr.  Albert 
was  trying  to  untie  the  knot  from  the  stick 
that  was  down  in  the  ground.  The  defend- 
ant and  his  foreman  denied  having  pulled 
upon  the  rope,  or  that  they  did  anything  to 
cause  the  mast  to  fall;  that  Mr.  Albert  did 
not  touch  the  taut  part  of  the  guy  rope  at 
any  time;  that  he  was  engaged  in  untying 
a  small  rope  from  the  end  of  the  guy  rope, 
and  not  Interfering  with  the  knot  by  which 
It  was  secured  to  the  post  The  defendant 
testified  that  he  knelt  down  and  held  the 
guy  rope  that  was  fastened  to  a  fence  post, 
but  did  not  pull  it  or  work  with  It,  and 
that  he  did  not  at  any  time  take  hold  of 
the  loose  guy  rope,  or  walk  with  It  to  the 
fastened  guy  near  which  he  and  his  fore- 
man were  standing  when  it  fell.  They  fur- 
ther testified  that  the  mast  fell  away  from 
the  point  where  they  were  standing,  and  in- 
sist that  if  the  mast  had  fallen  in  conse- 
quence of  their  pulling  upon  the  rope,  it 
would  have  fallen  towards  them,  Instead  of 
away  from  them.  The  evidence  is  by  no 
means  satisfactory  as  it  appears  in  the  rec- 
ord. It  is  not  stated  that  either  of  the  two 
guy  ropes  that  sustained  the  mast  when  the 
plaintiff  went  up  were  either  broken  or  un- 
tied. And  it  would  appear  that,  if  the  mast 
waa-  sufficiently    supported   to   enable   the 


plaintiff  to  climb  to  the  top,  work  there  for 
some  time,  and  then  sit  on  the  mast-arm 
for  10  or  20  minutes,  that  there  must  have 
been  some  cause  operating  at  the  time  the 
mast  fell  to  cause  its  fall,  other  than  the 
plaintiff's  position  upon  the  mast  C.  W. 
Jones,  a  witness  for  the  plaintiff,  but  who 
was  not  present  at  the  time  of  the  accident 
testified  that  be  bad  a  conversation  with 
the  defendant  after  the  accident  and  ask- 
ed him  how  it  happened;  that  the  defendant 
said:  "They  concluded  [meaning  hiuisel{ 
and  foreman]  to  move  a  certain  guy  rope 
that  was  in  the  corral,  and  I  asked  him 
whether  Joe,  the  plaintiff,  objected  to  mov- 
ing the  rope,  and  he  said  that  be  did  not 
know  that  Joe  should  talk  to  him  and  Hor- 
ace about  the  rope,  as  they  were  supposed 
to  know  more  about  it  than  Joe  did,  as  be 
was  up  there  and  they  were  down  below; 
but  said  that  they  had  concluded  to  move 
the  rope  that  was  In  the  corral.  They  were 
afraid  that  the  mules  would  run  against  it 
He  did  not  say  that  they  had  moved  the 
rope  at  all."  The  mast  supported  by  the 
two  guy  ropes  must  have  leaned  in  a  direc- 
tion opposite  to  the  points  at  which  the  guy 
ropes  were  fastened.  If  these  ropes  re- 
mained fastened,  and  the  fall  of  the  mast 
was  caused  by  pulling  upon  the  loose  rope 
in  the  direction  of  one  of  the  guy  ropes, 
the  mast  must  have  fallen  across  the  Une 
drawn  between  the  points  where  the  guy 
ropes  were  fastened.  The  fall  of  the  mast 
in  the  opposite  direction  shows  conclusively 
that  the  fall  was  not  caused  by  pulling  upon 
the  loose  rope  in  the  direction  that  the  plain- 
tiff asserted;  and  it  Is  equally  dear  that  the 
mast  could  not  have  fallen  in  the  opposite 
direction  without  one  or  both  of  the  guy 
ropes  breaking  or  being  untied.  The  testi- 
mony of  Jones  tends  strongly  to  show  that 
the  defendant  and  his  foreman  undertook 
to  change  one  of  the  guy  ropes,  and  that  in 
doing  so  the  mast  feU. 

The  question,  then,  arises  whether  the  de- 
fendant was  negligent  in  attempting  to 
change  one  of  the  two  guy  ropes  by  which 
the  mast  was  sustained,  and  we  think  the 
Jury  were  clearly  Justified  in  coming  to  the 
conclusion— if  they  found  that  the  defendant 
did  undertake  to  move  one  of  the  guy  ropes 
In  order  to  change  its  position,  while  the 
plaintiff  was  upon  the  mast  leaving  it  se- 
cured by  but  one  rope,  which  could  not  hold 
it  in  position— that  It  was  negUgence.  It  to 
therefore  the  not  unfrequent  case  of  a  con- 
fiict  of  testimony,  which  will  not  permit  a 
verdict  to  be  disturbed  upon  appeal.  At  the 
conclusion  of  the  evidence  defendant's  coun- 
sel moved  for  a  nonsuit,  which  was  denied, 
and  an  exception  taken.  There  was  sufficient 
testimony  to  Justify  the  court  in  overruling 
the  motion  and  submitting  the  fa.cts  to  the 
Jury. 

Appellant  in  Us  brief,  contends  that  ce^ 
tain  instructions  given  by  the  court  to  the 
Jury    were   erroneous.    These   instructions. 
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however,  were  not  excepted  to,  and  cannot, 
therefore,  be  considered. 

Another  point  made  by  appellant  Is  that 
the  jury  disregarded  and  violated  the  In- 
stractions  given  by  the  court  upon  the  ques- 
tion ot  negligence.  The  instruction  is  long, 
and  need  not  be  stated.  It  was  certainly 
favorable  to  the  defendant,  but  at  the  same 
time  fairly  left  the  question  for  the  jury 
to  determine  the  cause  of  the  fall  of  the 
mast,  and  whether  the  defendant  and  his 
foreman  had  negligently  caused  its  fall. 
Under  these  instructions,  if  the  jury  believ- 
ed the  testimony  of  the  plaintiff,  they  could 
properly  render  a  verdict  in  his  favor. 

It  Is  also  argued  by  appellant  that  the  evi- 
dence of  the  plaintiff  was  so  contradictory 
and  onsatisfBCtory  that  the  court  below  err- 
ed in  denying  the  defendant's  motion  tof  a 
new  trlaL  It  does  not  appear  to  us  from 
the  record  that  the  court  abused  its  discre- 
tion in  denying  said  motion,  though.  If  the 
motion  had  been  granted,  we  could  not  have 
disapproved  the  order.  The  judgment  and 
order  appealed  from  should  be  affirmed. 

We  concur:   BRITT,  C;  VANCMEP,  O. 

PER  GT7RIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


UcGARTRT  t.  MT.  TECARTB  LAND  & 
WATER  CO.  (L.  A.  84.)' 

(Snpreme  Court  of  California.     Jan.  13,  1886.) 

PiTMBirr  —  Receipts  —  Prior  Assiosmbkt  or 
Claim — Copt  qp  Aocopnt— Dehtebt  to  A©- 
TBBSART — Bill  or  Particulars— Motioh  to  Ex- 

0U7DB. 

1.  Where  an  account  for  goods  sold  to  de- 
foidant  was  assigned  to  plaintiff  with  defend- 
ant's knowledge,  and  afterwards  the  assignor, 
in  a  settlement  with  defendant,  gave  a  receipt 
In  full  for  other  acconnts  which,  by  mistake,  in- 
etnded  the  one  previoosly  assigned,  such  settle- 
ment did  not  reUeve  defendant  from  Its  liability 
to  plaintiff. 

2.  Where  a  copy  of  an  account  sued  on  was 
delivered  6  dars  after  demand,  but  40  days 
before  the  trial,  such  delivery  complied  with 
Code  Civ.  Proc.  §  454,  requiring  a  party  to  de- 
liver to  his  adversary  such  a  copy  within  6 
days  after  demand,  or  be  excluded  from  giving 
evidence  thereof. 

3.  When  a  bill  of  particulars  is  objection- 
able, and  defendant  intends  to  object  to  the  in- 
trodnction  of  evidence,  he  must,  before  the  trial, 
move  for  an  order  to  exclude  it. 

Department  2.  Appeal  from  superior  coart, 
San  Diego  county;  W.  Li.  Pierce,  Judge. 

Action  by  D.  O.  McCarthy  against  the  Mt 
Tecarte  Land  &  Water  Company  to  recover 
on  an  account  for  goods  sold  and  delivered. 
9nm  a  judgment  In  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Affirmed. 

Jas.  Bk  Wadham  and  F.  W.  Steams,  for 
appellant  McDonald  &  McDonald  and  Gib- 
son ft  ntos,  for  respondent 


1  Rehearing  denied. 


HENSHAW,  J.  Appeals  from  the  judg- 
ment and  from  the  order  denying  a  new  trial. 
Plaintiff  averred  that  between  the  2l8t  day 
of  August  and  the  24th  day  of  November, 
1881,  the  firm  of  J.  Harvey  McCarthy  &  Co. 
had,  at  the  request  of  defendant,  sold  and 
dellvwed  to  It  goods,  wares,  merchandise, 
and  moneys  of  the  value  of  $2,500;  that  the 
Interest  of  the  firm  in  and  to  said  claim  and  ' 
account  had  been  assigned  to  plaintiff  upon 
November  24,  1891;  that  thereafter  defend- 
ant paid  to  plaintiff  on  said  account  the  sum 
of  $250,  and  no  more.  Judgment  was  asked 
for  the  unpaid  amount,  with  Interest.  De- 
fendant answered,  denying  that  it  ever  or- 
dered or  received  the  merchandise  or  moneys, 
or  any  part  thereof.  It  also  denied  that  it 
bad  paid  $250,  or  any  other  sum.  The  court 
fonnd  in  accordance  with  the  complaint  that 
goods,  etc.,  of  the  value  of  $2,500  had  been 
delivered  to  defendant  and  this  finding  is 
not  attacked.  It  found  the  payment  by  de- 
fendant to  plaintiff  of  $250,  and  no  more. 
This  finding  Is  attacked.  The  basis  of  at- 
tack is  evidence  of  a  settlement  had  be- 
tween defendant  and  J.  Harvey  McCarthy, 
a  partner  of  the  firm,  which  settlement.  It  Is 
claimed,  included  all  of  the  Items,  matters, 
and  things  here  in  controversy.  It  appears 
that  J.  Harvey  McCarthy  had  an  action  pend- 
ing against  this  defendant  for  goods  and  mer- 
chandise sold,  in  which  he  demanded  judg- 
ment for  $1,200.  A  settlement  was  had  be- 
tween him  and  the  company,  and  upon  a 
bundle  of  accounts  (some  of  which  embrace 
the  Items  here  in  litigation)  be  signed  this 
receipt:  "Payment  and  full  satisfaction  of 
balance  due  on  within  accounts,  and  also  of 
all  other  demands  Included  in  ttie  complaint 
in  the  action  entitled  'J.  Harvey  McCarthy 
vs.  Mt.  Tecarte  Land  and  Water  Company, 
No.  6,811.' "  But  McCarthy  testified  that  he 
did  not  examine  the  bills;  that  he  thought 
the  settlement  embraced  only  the  Items  In 
litigation  in  the  action;  and  that  he  so  ex- 
pressed himself  to  the  defendant's  attorney, 
saying  at  the  same  time  that  he  had  previ- 
ously assigned  to  his  father  (this  plaintiff)  a 
claim  for  $2,500.  The  language  of  the  re- 
ceipt is  not  at  variance  with  this  evidence. 
Moreover,  this  settlement  w^  had  In  1882. 
The  assignment  to  plaintiff  was  executed  in 
1891,  and  the  directors  of  the  defendant  cor- 
poration were  Informed  of  it  at  one  of  their 
regular  meetings  shortly  after  It  was  made. 
Under  these  circumstances  a  settlement  with 
J.  Harvey  McCarthy  would  not  relieve  de- 
fendant from  Its  liability  for  the  debt  previ- 
ously transferred  to  plaintiff.  Gilman  t. 
Oiu^s,  66  Cal.  116,  4  Pae.  1094;  Works  v. 
Merrltt  105  Cal.  46T,  38  Pac.  1109.  There  is 
thus  sufficient  evidence  to  sustain  the  find- 
ing of  the  court 

On  the  15th  day  of  December,  1804,  defend- 
ant made  demand  on  plaintiff  for  a  bill  of 
particulars.  Six  days  thereafter,  on  Decem- 
ber 21st,  the  bill  was  served.  More  than  40 
days  thereafter  trial  was  commence.    Upon 
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the  trial,  defendant,  without  objection  tbea 
or  preriooBly  made  to  the  sufficiency  of  the 
account  a»  furnished,  opposed  the  reception 
of  any  evidence  upon  the  ground  that  It  had 
not  been  delivered  within  five  days  after  de- 
mand. Section  454  of  the  Code  of  Civil  Pro- 
cedure provides  that  a  party  must  deliver 
to  Ills  adversary  within  five  days  after  de- 
mand a  copy  of  an  account  sued  upon,  or  be 
precluded  from  giving  evidence  thereof.  It 
is  for  a  rigid  construction  of  this  section  that 
appellant  contends,  insisting  that  its  provi- 
sions are  mandatory,  and  leave  the  court  no 
discretion  In  the  matter.  But  this  view  finds 
no  support  in  the  reason  which  called  the  sec- 
tion into  existence.  In  the  slmpUflcation  of 
pleadings  It  is  designed  to  protect  the  ad- 
verse party  train  embarrassment  upon  the 
trial,  by  oiabllng  him  to  demand  and  obtain 
In  advance  a  detailed  Btat«nent  of  the  Items 
charged  against  him.  If  the  demand  is  not 
compiled  with  then,  for  the  refusal  or  gross 
n^lect  the  prescribed  penalty  may  be  ex- 
acted. If  the  demandant  receives  the  copy 
long  enough  before  the  trial  to  enable  him  to 
examine  It  and  prepare  his  defense,  so  fttr 
as  he  Is  concerned  the  statute  has  futflUed 
its  usefulness.  It  would  be  to  the  last  de- 
gree oppressive  to  hold  that  a  plaintiff  must 
lose  his  cause  of  action  because,  though  he 
had  furnished  the  copy  of  his  account  more 
than  40  days  before  the  trial,  he  had  served 
It  upon  the  sixth.  Instead  of  the  fifth,  day 
after  demand.  The  circumstances  of  this 
case  will  serve  to  illustrate  the  injustice  and 
oppression  which  would  follow  so  drastic  a 
rule.  The  plaintiff  delivered  the  copy  of  hit 
account  to  defendant  more  than  40  days  be- 
fore the  trIaL  No  objection  was  made  to 
its  sufllclency.  Defendant's  secretary  com- 
pared the  account  with  plaintiff's  books.  At 
the  trial  no  Item  of  the  account  was  attacked, 
no  word  of  evidence  offered  in  dispute  of  its 
correctness.  The  court  found  that  |2,250 
was  Justly  due  to  plaintiff,  and  yet  defend- 
ant  would  seek  to  avoid  payment  because  the 
copy  was  served,  not  so  late  as  to  embarrass 
his  defense,  but  a  day  later  than  the  statute 
contemplates.  A  court  would  be  reluctant  to 
adopt  a  ooostmctlon  which  would  lead  to 
such  results,  and  we  are  not  compelled  to 
do  so.  We  are  referred  to  no  authority  ood- 
stming  the  provisions  of  such  a  statute  as 
mandatory;  but,  upon  the  other  band.  It  is 
uniformly  held  that  the  language  serves  but 
to  name  a  penalty,  vesting  the  discretionary 
power  of  exacting  it  or  not  In  the  sound  dis- 
cretioD  of  the  trial  Judge.  Bobbins  v.  Butler, 
18  Colo.  496,  22  Pac.  803.  In  Graham  v. 
Harmon,  &i  Cal.  186,  23  Fac.  1097,  it  is  said 
that  the  penalty  only  applies  where  the  party 
refuses  to  furnish  the  copy;  and  in  Conner 
V.  Hutchinson,  17-  Cal.  279,  it  U  held  that.  If 
the  bill  of  particulars  is  for  any  reas<m  ob- 
jectionable, and  the  adverse  party  proposes 
to  object  to  the  introductl<Mi  ot  evidence,  he 
may  not  wait  until  the  trial,  but  previous  to 
the  trial  must  move  for  and  obtain  an  order 


eKchidlng  the  evidence.  Such  Is  also  the 
rule  laid  down  in  Kellogg  v.  Falne,  8  How. 
PiBc.  829,  and  in  Isham  v.  Parker,  3  Wash. 
St  774,  29  Pac.  835.  This  defendant  failed 
to  do,  and  for  that  additional  reason  his  ob- 
jection was  pr(^)erly  overruled. 

Objection  was  also  made  to  the  admlgsita 
in  evidence  of  certain  origrinal  books  of  en- 
try of  tile  firm  ot  J.  Harvey  McCarthy  A  Co. 
To  set  forth  the  evidence  given  as  the  founda- 
tion for  their  admission  would  be  profitless. 
Suffice  It  to  say  that  it  was  sufficient  to  war- 
rant the  court's  ruling.  The  Judgment  and 
order  appealed  from  are  affirmed. 

We  concur:  McFARLAND,  J.;  TSiSBLE, 
t. 


MBROBD  OOtTNTT  v.  FliBMINO.    (Sac. 
TO.) 

(Supreme  Court  of  California.     Jen.  21,  1896.) 

Okdisahos— Validitt— Bdrdbx  of  Proo»— Pbo- 
BiBiTORT  Tax— QuBSTioN  or  Lav. 

1.  The  iutroduction  of  the  ordinance  book, 
containing  a  certain  ordinance,  and  showing  ita 
passage  by  the  board,  with  the  vote  thereon,  and 
the  proper  authentication  thereof,  together  witli 
evidence,  as  to  its  due  publication,  is  prima 
facie  proof  of  its  validity,  though  the  regnlaritr 
of  the  proceedings  was  denied. 

2.  Whether  an  ordinance  imposing  a  license 
tax  on  liquors  is  in  fact  prohibitory  is  a  ques- 
tion for  tiie  court,  to  be  determined  from  the 
ordinance  itself;  and  evidence  that  it  was  pro- 
hibitive is  not  admissible. 

Department  t.  Appeal  from  superior  court, 
Merced  county. 

Action  by  Merced  county  against  O.  B. 
Fleming  to  recover  a  liquor  license  tax. 
Plaintiff  had  Judgment,  and  defendant  ap- 
peals.   Affirmed. 

Oeo.  Baker  and  O.  Ml<±ener,  for  appel- 
lant.   F.  G.  Ostiaader,  for  respondent 

VAN  FLEET,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  plaintiff,  and  an  order 
denying  a  new  trial.  In  an  action  to  recover 
a  liquor  license  imposed  by  an  ordinance  of 
the  board  of  supervisors  of  the  plaintiff 
county. 

1.  It  Is  claimed  that  the  court  below  erred 
in  admitting  in  evidence  the  ordinance  un- 
der which  the  action  is  prosecuted,  and 
holding  that  It  was  regularly  adopted,  be- 
cause it  was  not  shown  that  it  was  adopted 
at  a  regular  session  of  the  board.  The  reg- 
ular ordinance  book  of  the  board  was  pro- 
duced from  the  custody  of  the  clerk,— the 
official  In  whose  keeping  it  belonged,— and 
duly  identified,  and  the  ordinance  In  question 
was  found  therein  regularly  and  properly 
recorded.  It  contained  the  recital,  at  the  end 
thereof:  "The  foregoing  ordinance  was  pass- 
ed and  adopted  by  the  board  of  supervisors 
of  said  Merced  county,  at  a  regular  session 
of  said  board,  this,  the  eleventh  day  of  Janu- 
ary, In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  nlnety-flve,  by  the  follow- 
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Ing  Torte:   Ayes:  Snpeirlson  O.  O.  Nelson,  Q.  t 
P.  Kensey,  J.   H.  Bdwaxds.     Noes:   J.   W. 
Haley,  E.  Shaffer."    This  was  (oUowed  by 
«  proper  authenttcatlon  by  the  signature  ot 
the  cbalman  of  the  board  and  attestation  of 
ttoe    clerk.     Bridence  was  also  introduced 
showing  the  due  pnbUcattoo  of  the  ordV 
Dance.     Tills  was  snflkdent  to  establish  a 
prima  facie  case  of  regnlartty  in  the  adop- 
tion of  the  ordinance,  and  entitle  It  to  be  ad- 
mitted in  evidence.    Tliat  the  ordinance  waa 
paased  at  a  regular  session  was  one  of  the 
presumptions  afforded   by  tiie  prima  facie 
dtowing  made,  and,  if  defendant  desired  to 
OTercome  that  presumption  by  showing  that 
In  fact  it  waa  not  so  passed,  the  burden  was 
upon    taim.     San  IHego   Co.   t.   Seifert,   87 
CaL  599,  82  Pac.  6M;  Code  dv.  Proc.  if  VKO, 
sabd.   15;    Id.  {  1918,  mdid.  6;    Id.  |  mM; 
DiU.  Man.  Oorp.  (8d  Ed.)  t  422.    "Proof  of. 
the  existence  and  identity  of  the  ordinance 
offered  should  by  rights  be  all  that  is  re- 
quired of  the  proaecution  in  any  case,  uotll 
•ome  sbewing  has  been  made  that  there  was 
irregnlarity   in  the  enactment  of   the  ordi- 
nance, in  which  case  it  becomes  necessary 
to  prove  that  it  waa  properly  enacted,  in  or- 
der to  sustain  a  conviction  or  Judgment.    If 
no  sncb  question  is  raised,  the  presumption 
tliat  the  ordJoance  waa  pn^iierly  passed  be- 
comes eoncioslve."     Horr  A  B.  Man.   Old. 
ICl.    No  attempt  was  made  to  rebut  or  over- 
come tbe  prima  facie  allowing  by  plaintiff  in 
this  case.    The  regularity  Of  the  proceedings 
for  the  adoption  of  the  ordinance  was  denied 
in  the  answer,  but  this  did  not  shift  the 
burden  of  proof  In  relation  thereto,  and  no 
evidence  was  offered  to  establish  any  irregu- 
larity.    The  validity  of  the  ordinance  was 
therefore  saffldently  shown.    There  is  nott»- 
ing  In  the  case  of  People  v.  Dunn,  80  CaL 
228,  26  Faa  761,  eontrarenlBg  this  doctrine. 
The   foregoing  suggeetions  and  anthorities 
answer  alUce  the  kindred  objection  that  it 
was  net  made  to  ^pear  that  in  passlBg  the 
ordinance  the  ayes  and  noes  were  entered 
In  tbe  minutes  of  the  board. 

2.  It  is  further  objected  that  the  court 
erred  in  excluding  tbe  evidence  offered  by 
defendant  to  show  that  the  effect  of  the  or- 
dinance in  question,  if  enforced,  is  virtuaUy 
to  i«t>falbit  the  retail  traffic  in  liquors  in  the 
county  <^  Meroed.  It  is  perfectly  true  that 
the  power  to  regulate  for  the  purposes  of 
rerenne  Is  not  tbe  powex  to  prohibit,  and  that 
aa  attempt  to  acoompUsb  tbe  latter  object 
nnder  a  pretense  of  regulation  cannot  be 
npheld.  In  other  words,  the  right  to  pro- 
hibit the  sale  or  traffic  in  Intoxicating  Uq- 
oors  is  entirely  separate  and  distinct  from 
the  power  to  regulate  and  impose  a  license 
tax  thereon  for  revenue  purposes;  and  an  or- 
dinance which  in  terms  proceeds  under  the 
latter  power,  but  In  its  effect  amounts  to  an 
exercise  of  the  former,  will  not  stand.  Mer- 
ced Co.  V.  Helm,  102  Gal.  159,  36  Pac.  399; 
Black.  Intox.  Liq.  {  227.  But  the  Question 
here  is,  bow  is  such  effect  to  be  determined? 


It  cannot  be  that  this  qnestliKi  can  be  made 
to  depend  npon  the  effect  of  the  regulation 
on  the  business  of  the  defendant,  as  was  the 
purport  of  the  evidence  offered  in  this  case. 
That  eonld  afford  no  proper  or  reasonable 
test  as  to  the  general  effect  of  the  regula- 
tion. We  think  the  answer  Is  well  stated  in 
tbe  opinion  of  the  learned  Judge  of  the  court 
below,  wherein  it  is  said:  "There  are  many 
objections  to  the  admission  of  such  evidence. 
Tbe  discretion  is  committed  to  the  board  of 
supervisors,  and  they  are  presnmed  to  act 
with  good  motive;  and  it  is  not  to  be  sup- 
posed that,  while  pretending  to  fix  the  tax 
for  revenue,  they  will  make  it  so  large  as 
to  prohibit  tbe  bnslness.  So  soon  as  tbe 
courts  hear  evidence  to  decide  whether  a 
license  tax  be  so  high  as  to  be  prohibitory, 
they  take  upon  themselves  the  exercise  of  a 
discretion  which  the  laws  have  confided  to 
the  legislative  body.  If  evidence  is  to  be 
heard,  tbe  court  might  find  the  facts  to  be 
prohibitive  to  some  deale.rs  in  the  county  by 
reason  of  the  small  amount  of  business  done 
by  them,  and  not  prohibitive  to  their  better 
patronized  competitors.  I  find  a  practical 
unanimity  of  opinion  that  whether  an  ordi- 
nance be  reasonable  or  not  is  a  question  for 
tbe  court;  and  it  seems  that  the  same  rule 
should  apply  to  an  ordinance  claimed  to  be 
prohibitory."  Such  an  objection  is,  like  any 
other,  directed  to  the  reasonable  character 
of  the  regolatioor-a  question  to  be  deter- 
mined from  the  face  of  the  ordinance;  and 
the  provision  must  be  upheld  unless,  as  mat- 
ter of  law,  the  court  can  say  that  it  is  so  un- 
reasonable In  character  as  to  transcend  tbe 
proper  exercise  of  the  right  by  the  lawmak- 
ing power.  It  is  not  a  question  of  fact,  to  be 
determined  upon  tbe  varying  circumstances 
of  each  particular  case.  In  re  Gruerrero,  69 
Cal.  88, 10  Pac.  261.  "Whether  an  ordinance 
be  reasonable  and  consistent  with  the  law,  or 
not,  is  a  question  for  the  court,  and  not  the 
jury,  and  evidence  to  the  latter  on  the  sub- 
ject is  inadmissible."  Dill.  Mun.  Corp.,  { 
327.  See,  also.  Ex  parte  Frank,  52  CaL  610. 
We  think  the  evidence  was  properly  exclud- 
ed.   Tbe  judgment  and  order  are  affirmed. 


We   concur: 
SON,  J. 


QAROUTTB,   J.;    HABRI- 


KAUFMAN  V.  SHAIN  et  al.     (No.  16.00a)  i 

(Sapreme  Court  of  OaUfomla.     Jan.  14,  1896.) 

RBOORn  MmcTEfi— Amesdmsst  Afteb  Judombnt 
— DnCHBTIOH  or  C!onRT — Vaoatiok  ov  Jddo- 

MBHT— EviOBNCa  TO  WaKRAUT. 

1.  It  is  within  tbe  discretion  of  the  trial 
court,  on  Batisfactory  evidence,  outside  the  rec- 
ord, that  the  record  minutes  incorrectly  set 
forth  its  orders,  to  direct  an  amendment  thereof 
at  any  time  after  judgment. 

2.  Where  judgment  is  entered  in  conformity 
to   record   minutes   incorrectly   directing   it,   on 
amendment  of  the  minutes  to  conform  to  the  ac- 
tual order  of  the  court,  the  judgment  moat  be  ' 
■et  aside. 
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3.  The  recoid  minutes,  on  hearing,  in  Oc- 
tober, 1890.  of  one  demurrer  to  a  complaint, 
pending  another,  directed  that  the  demurrer  be 
sustained  and  the  action  dismissed,  and  judg- 
ment was  accordingly  entered  March  14,  1894. 
On  motion  by  the  other  demurrant,  May  4,  1804, 
to  amend  the  minutes,  it  appeared  the  neither 
his  own  nor  plaintiff's  counsel  were  present  at 
the  hearing  on  the  demurrer,  and,  by  the  af- 
fidavit of  the  shorthand  reporter,  that  the  court, 
after  sustaining  the  demurrer,  on  counsel  re- 
questing judgment,  said:  "The  demurrer  is  sus- 
tained. I  haven't  allowed  any  amendment.  If 
you  desire  it,  let  judgment  be  entered  dismissing 
the  action.  I  say  that  must  follow  as  matter  of 
course;  but  I  simply  sustain  the  demurrer  here." 
In  the  calendar  notes  of  the  judge,  following  the 
title  of  the  cause,  appeared:  "Demurrer  sustain- 
ed. Action  dismissed,  if  counsel  are  present." 
The  only  evidence  contravening  this  was  the 
record  itself.  Held,  that  an  amendment  of  the 
minutes,  by  elimination  of  the  order  directing 
judgment  of  dismissal,  and  setting  aside  the 
judgment,  was  proper. 

Department  1.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco. 

Action  by  one  Kaufman  against  Shain  and 
others.  In  accordance  with  the  record  min- 
utes, Judgment  dismissing  the  complaint  ou 
demurrer  of  defendants  Herrlicb  and  Han- 
Ion,  pending  a  demurrer  of  defendant  Davis, 
was  entered;  and  from  an  order  sustaining 
a  motion  of  defendant  Davis  to  set  aside 
this  judgment,  and  to  amend  the  minutes  to 
conform  to  the  order  actually  made  by  the 
court,  plaintiff  appeals.    Affirmed. 

Garber,  Boalt  &  Bishop,  for  appellant' 
Frank  Shay,  for  respondents. 

HARRISON,  J.  An  amended  complaint 
was  filed  in  this  action  May  16,  1890,  to 
which  a  demurrer  was  filed  by  the  defendants 
Herrlich  and  Hanlon  May  23d,  and  by  the 
defendant  Davis  June  4th.  October  10,  1890, 
the  demurrer  of  Herrlich  and  Hanlon  came 
on  for  argument,  and  was  sustained  by  the 
court;  and  thereupon  the  clerk  made  the 
following  entry  In  his  minutes,  under  the  ti- 
tle of  the  cause:  "In  this  case  the  demurrer 
of  the  defendants  Julie  Herrlich  and  John 
F.  Hanlon  to  the  second  amended  complaint 
coming  on  regularly  this  day  to  be  heard,  it 
Is  by  the  court  ordered,  on  motion  of  coun- 
sel for  said  defendants,  that  said  demurrer 
be,  and  the  same  is  hereby,  sustained.  It  is 
further  ordered  by  the  court  that  this  cause 
be,  and  the  same  is  hereby,  dismissed." 
Thereafter,  on  the  14tb  of  March,  1884,  a 
Judgment  was  entered  by  the  clerk  in  accord- 
ance with  said  entry,  dismissing  the  action, 
and  In  favor  of  the  defendants  for  their  costs. 
May  4,  1894,  the  defendant  Davis,  in  accord- 
ance with  a  previous  notice  to  the  plaintiff 
therefor,  moved  the  court  for  an  order 
amending  the  above  minute  entry,  by  strik- 
ing therefrom  the  clause,  "It  Is  further  or- 
dered by  the  court  that  this  cause  be,  and  the 
same  is  hereby,  dismissed,"  upon  the  ground 
that  said  entry  upon  the  minutes  was  not  the 
order  made  by  the  court,  and  was  not  au- 
thorized or  directed  to  be  entered  by  the 
court,  and  also  that  the  Judgment  be  amend- 


ed by  limiting  its  effect  to  the  defendants 
Herrlich  and  Hanlon;  and  in  support  of  bis 
motions  presented  the  affidavit  of  the  short- 
hand reporter  of  the  court,  setting  forth 
what  had  transpired  in  court  on  the  day  the 
order  sustaining  the  demurrer  was  made. 
After  hearing  the  motions  and  the  evidence 
offered  in  support  thereof,  the  court  made  an 
order,  August  20,  1894,  directing  that  the 
minutes  be  amended  by  striking  out  the 
words,  "It  Is  further  ordered  by  the  court 
that  this  cause  be,  and  the  same  is  hereby, 
dismissed,"  and  that  the  Judgment  entered 
on  the  14th  of  March  be  set  aside.  From  this 
order  the  plaintiff  has  appealed. 

Every  court  of  record  has  the  inherent  right 
and  power  to  cause  its  acts  and  proceedings 
to  be  correctly  set  forth  In  Its  records.  The 
clerk  la  but  an  Instrument  and  assistant  of 
the  court,  whose  duty  it  is  to  make  a  correct 
memorial  of  Its  orders  and  directions;  and 
whenever  It  is  properly  brought  to  the 
knowledge  of  the  court  that  the  record  made 
by  the  clerk  does  not  correctly  show  the  or- 
der or  direction  which  was  in  fact  made  by 
the  court  at  the  time  it  was  given,  the  author- 
ity of  the  court  to  cause  Its  records  to  be 
corrected  in  accordance  with  the  facts  is 
undoubted.  In  re  Wight,  134  U.  S.  136,  10 
Sup.  Ct.  487;  Balch  v.  Shaw,  7  Gush.  282; 
Fay  V.  Wenzell,  8  Cosh.  815;  Frlnk  v.  Frink, 
43  N.  H.  508;  Crim  v.  Kessing,  89  Cal.  486, 
26  Pac.  1074.  In  the  exercise  of  this  power 
the  court  is  not,  however,  authorized  to  do 
more  than  to  make  Its  records  correspond  to 
the  actual  facts,  and  cannot,  under  the 
form  of  an  amendment  of  its  records,  correct 
a  judicial  error,  or  make  of  record  an  order 
or  Judgment  that  was  never  In  fact  given. 
Bgan  V.  Egan,  90  CaL  15,  27  Pac.  22.  The 
power  to  change  its  Judgment,  as  well  as  the 
time  within  which  such  change  may  be  made, 
depend  upon  different  principles;  and  it  was 
held  in  this  state,  until  a  different  rule  was 
prescribed  by  statute,  that  this  power  could 
not  be  exercised  after  the  adjournment  of  the 
term  in  which  the  Judgment  bad  been  en- 
tered. Baldwin  v.  Kramer,  2  Cal.  582;  Mor- 
rison V.  Dapman,  3  Cal.  !£5;  Carpentier  v. 
Hart,  5  Cal.  406;  Lattimer  v.  Ryan,  20  CaL 
628;  WiUson  v.  McEvoy,  25  CaL  169;  Case- 
ment V.  Ringgold,  28  CaL  335.  The  history 
and  development  of  the  procedure  In  this 
state  upon  this  subject  is  set  forth  In  Bracfc- 
ett  V.  Banegas,  99  CaL  623,  34  Pac.  344.  Id 
Branger  v.  Chevalier,  9  Cal.  172,  the  same 
rule  was  applied  to  an  order  revoking  the 
settlement  of  a  statement,  on  the  ground 
that,  by  oelng  filed,  the  statement  had  be- 
come a  part  of  the  record.  In  De  Castro  v. 
Richardson,  25  CaL  49,  the  rule  was  applied 
to  an  order  amending  a  previous  order  grant- 
ing time  within  which  to  prepare  a  statement 
on  motion  for  a  new  trlaL  But  in  Spanagel 
T.  Dellinger,  34  CaL  476,  the  court  held  that 
it  had  erred  in  making  such  application; 
that,  notwithstanding  the  adjournment  c^ 
the  t^m  after  Judgment  had  been  entered, 
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the  court  had  Jurisdiction  to  comet  or  amend 
orders  made  in  proceedings  for  a  new  trial, 
for  tlie  reason  that  such  orders  did  not  form 
a  part  of  tlie  "record"  -which  had  become 
final  by  the  adjournment.  And  in  WlUson 
V.  Cleaveland,  30  Oal.  192,  It  was  held  that 
the  adjournment  for  the  term  did  not  aSect 
the  Jurisdiction  of  the  court  over  Its  orders 
made  during  that  term,  unless  final  Judg- 
ment In  the  case  had  been  entered.  The 
same  question  was  argued  by  counsel  in 
Hegeler  t.  Henckell,  27  Cal.  481,  but,  as  It 
did  not  appear  from  the  record  that  any  or- 
der amendiug  the  minutes  had  been  made, 
the  point  was  not  passed  upon  by  the  court 

Whether  the  clerk  has  correctly  recorded 
an  order  made  by  the  court,  or  whether  an 
amendment  of  the  entry  shall  be  made,  so 
that  the  minutes  shall  correctly  express  what 
was  done  or  directed.  Is  to  be  determined  by 
the  court  in  which  the  motion  Is  made;  and 
the  evidence  that  may  be  ofTered  in  support 
of  the  motion  must  be  sadsfactory  to  the 
Judge  of  that  court  The  motion  to  correct 
a  minute  entry  Is  eminently  addressed  to  the 
ceurt  in  which  the  entry  Is  made,  and  its  de- 
termination upon  any  conflict  of  evidence 
concerning  the  order  that  It  had  made  la  not 
<q>en  to  review.  "The  amount  and  kind  of 
evidence  requisite  to  satisfy  that  court  as  to 
what  was  the  real  order  of  the  court,  and 
what  waa  the  proper  entry  on  the  docket  or 
extended  record,  must  rest  with  that  court" 
Fay  V.  Wenzell,  supra.  In  acting  upon  the 
motion,  the  Judge  Is  la  the  exercise  of  one 
of  the  functions  of  his  Judicial  office,  and 
will  not  direct  the  amendment  unless  the  evi- 
dence Is  such  as  will  clearly  satisfy  him  that 
the  entry  does  not  correctly  express  the  or- 
der which  was  made.  If  the  motion  is  made 
upon  the  day  succeeding  the  entry,  his  own 
memory  of  what  he  had  directed  might  be 
sufiflcient;  whereas,  if  there  had  been  a  great 
lapse  of  time  between  the  making  of  the  en- 
try and  the  motion  for  its  amendment,  he 
would  naturally  require  more  explicit  evi- 
dence that  the  entry  was  Incorrect  See  Por^ 
ter  T.  Vaughan,  22  Vt  269. 

The  court  is  not  precluded  from  correcting 
the  entry  merely  because  the  "record"  does 
not  show  that  it  is  Itself  incorrect  The  rule 
at  common  law,  that  the  record  can  be 
amended  only  when  there  is  something  In 
the  record  to  amend  by,  was  applied  when 
it  waa  sought  to  amend  a  Judgment  at  a 
term  of  the  court  subsequent  to  that  In 
which  it  had  been  signed  and  enrolled;  but 
it  has  no  application  to  the  amendment  of 
matters  that  do  not  form  a  part  of  the  Judg- 
ment roll  or  "record."  Until  the  entry  of 
the  Judgment  the  record  was  In  the  breast  of 
the  court  Afterwards,  It  was  in  the  roll. 
It  was  only  the  "record"  thus  made  up  which 
Imported  absolute  verity.  "The  making  up 
of  the  Judgment  roll  is  the  equivalent  under 
our  practice,  of  the  entry  of  record  at  com- 
mon law."  De  Castro  v.  Richardson,  25  CaL 
49.    So  long  as  the  matters  remained  "In  pa- 


per,"—that  Is,  before  the  record  had  been 
enrolled  on  parchment, — it  was  not  a  matter 
of  record,  but  was  subject  to  amendment  up- 
on mere  suggestion.  1  Tldd.  Prac.  697,  711. 
Mere  entries  In  the  minutes  of  the  court  are 
not,  properly  speaking,  matters  of  record. 
Weed  T.  Weed,  25  Conn.  844.  They  become 
so  only  by  being  incorporated  into  bills  of 
exception,  and  thus  made  a  part  of  the  Judg- 
ment roll.  In  Spanagel  v.  Delllnger,  supra, 
the  original  entry  in  the  minutes  of  the  court 
gave  the  appellant  time  within  which  to  pre- 
pare a  "statement  on  appeal,"  and  after  the 
adjournment  of  the  term  the  court  directed 
an  amendment  of  the  entry  by  causing  it  to 
read,  "a  statement  on  motion  for  new  trial." 
There  was  no  record  or  minute  entry  that 
such  an  order  had  been  made,  and  the  amend- 
ment was  allowed  upon  a  showing  by  the 
affidavit  of  the  attorney  that  such  was  the 
order  that  had  been  made.  In  Crlm  v.  Kes- 
Blng,  89  Cal.  478,  26  Pac.  1074,  an  order,  of 
which  there  was  no  entry  In  the  minutes, 
was  made  and  entered  nunc  pro  tunc  upon 
"proofs  to  the  satisfaction  of  the  court"  In 
Housset  V.  Boyle,  45  CaL  64,  after  the  Judg- 
ment had  been  affirmed  by  the  supreme 
court.  It  was  amended  in  matter  of  sub- 
stance, upon  a  showing,  by  matters  outside 
of  the  record,  that  it  did  not  conform  to  the 
Judgment  which  had  been  In  fact  rendered. 
In  Weed  v.  Weed,  supra,  it  is  said:  "It  is 
often  the  case  that  the  court  announces  in 
oi)en  court  the  decision  which  It  has  made, 
without  furnishing  the  clerk  with  any  writ- 
ing upon  the  subject  Were  the  latter  to 
make  a  mistake  in  entering  up  the  Judgment, 
the  Injured  party  would  be  remediless,  unless 
the  mistake  could  be  corrected  upon  the  tes- 
timony of  the  Judge  who  made  the  decision, 
and  the  counsel  and  others  who  were  pres- 
ent and  heard  it  announced."  In  Frink  v. 
Frlnk,  supra,  the  court  said:  "We  think  It 
clear,  upon  the  authorities,  that  the  court 
may  make  such  amendments  ui>on  any  com- 
petent legal  evidence,  and  that  they  are  the 
proper  Judges  as  to  the  amount  and  kind  of 
evidence  requisite  in  each  case  to  satisfy 
them  what  was  the  real  order  of  the  court, 
or  actual  proceeding  before  It,— what  was  the 
proper  entry  to  be  made  upon  the  docket, 
and  how  the  record  should  be  extended." 
See,  also,  Glllett  v.  Booth,  95  IlL  183;  Bank 
V.  Seymour,  14  Johns.  219;  Hunt  ▼.  Wallls,  6 
Paige,  375.  This  power  of  a  court  to  amend 
Its  records  so  that  they  may  correspond  with 
the  fact,  and  correctly  express  what  was 
done  by  the  court  may  be  exercised  at  any 
time.  Crim  y.  Kessing,  89  Cal.  486,  26  Pac. 
1074;  Egan  v.  Egan,  90  Cal  21,  27  Pac.  22; 
Frink  V.  Frink,  48  N.  H.  508;  Balch  v.  Shaw, 
7  Cush.  282;  Fay  v.  Wenzell,  8  Cush.  815; 
Hart  V.  Reynolds,  3  Cow.  42,  note.  "No 
lapse  of  time  will  divest  the  court  of  its  pow- 
er, or  absolve  It  from  Its  duty,  to  supply  de- 
ficiencies In  the  records  of  its  own  proceed- 
ings, where  Justice  and  the  truth  of  the  case 
require  it"    Lewis  y.  Ross,  37  Me.  230.    In 
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OradodE  V.  BAdf  wd,  4  Mod.  871,  the  court  tm- 
dered  the  roll  to  be  brousht  in  and  amend- 
ed 20  years  after  tbe  Judgment  bad  been 
signed.  In  Frluk  y.  Friuk,  supra,  the  amend- 
ment was  allowed  after  a  lapse  of  12  years, 
and  in  Balch  y.  Bhaw  a  still  longer  time  had 
intervened  between  the  entry  and  the  amend- 
ment In  Crim  y.  Kesslog,  supra,  the  court, 
in  January,  ordered  a  nunc  pro  tunc  order  to 
be  made  as  of  the  preyious  March,  prior  to 
the  trial  of  the  cause.  In  Bousset  y.  Boyle, 
supra,  the  court  permitted  the  amendment 
several  years  after  the  entry  of  the  Judc- 
ment,  and  after  it  bad  been  affirmed  In  the 
supreme  court 

In  view  of  the  fcnegoing  principles  the  or- 
der of  the  superior  court  must  be  affirmed. 
From  the  affidavit  of  the  shorthand  reporter 
It  appeared  that  when  the  demurrer  was  call- 
ed for  argument,  there  was  no  appearance  on 
behalf  of  the  plaintiff,  and  that  the  demurrer 
was  sustained,  on  the  motion  of  the  attorney  for 
the  demurring  party,  without  argument;  and 
that  when,  upon  the  direction  of  the  court 
that  the  demnrrer  foe  sustained,  the  attorney 
asked  for  Judgment,  the  court  replied:  "The 
demurrer  is  sustained.  I  haven't  allowed  any 
amendment  If  you  desire  it  let  Judgment 
be  entered  dlsmlaeing  the  action.  I  say  that 
must  follow  as  a  matter  of  course;  but  I  sim- 
ply sustain  the  demurrer  here."  It  may  be 
conceded  that  the  remarks  of  the  court  are 
not  entir^y  free  from  ambiguity;  but,  for 
the  purpose  of  resolving  this  ambiguity,  and 
determining  what  order  was  then  made,  the 
court  was  Justified  in  holding  that  the  final 
statement,  "I  simply  sustain  the  demurrer 
here,"  was  to  be  taken  as  qualifying  the  prior 
announcement  to  the  attorney  that  Judgment 
would  be  entered  dismissing  the  action,  if  be 
desired  it  and  as  declaring  to  him  that,  be- 
fore such  order  would  be  entered,  some  addi- 
tional motion  must  be  made  by  bim.  In  ad- 
dition to  this  affidavit,  tbere  was  before  the 
Judge,  at  the  hearing  of  the  present  motion, 
the  calendar  and  notebook  kept  by  him,  up- 
on which  was  the  following  entry  written  by 
him:  "Kaufman  vs.  Bhain  et  al.  Demurrer  of 
J.  F.  Hanlon  and  Julie  Herrllch  to  second 
amended  complaint  Demurrer  sustained.  Ac- 
tion dismissed,  if  counsel  are  present" 
Through  the  words  "if  counsel  are  present" 
a  pencil  mark  had  been  drawn,  but  it  did  not 
appear  when  or  by  whom  it  was  drawn. 
Tbere  was  another  demurrer  to  the  complaint 
in  behalf  of  other  defendants  p«iding  bef<»e 
the  court  and  none  of  the  counsel  for  either 
the  plaintiff  or  any  other  party  to  the  action 
was  present.  This  showing  on  behalf  of  the 
respondent  was  sufficient  to  sustain  a  finding 
by  the  Judge  that  there  had  been  no  order 
made  by  bim  directing  a  dismissal  of  the  ac- 
tion, and  to  authorize  the  minutes  to  be  cor- 
rected accordingly.  The  plaintiff  presented 
no  evidence  contravening  the  alMve  showing, 
and  introduced  only  the  minute  entry  itself, 
and  the  Judgment  roll  containing  the  Judg- 
ment subsequently  entered  thereon. 


That  porCkm  ef  the  order  setttng  aside  the 
jndgmeot  must  also  be  affirmed.  Bach  an  or- 
der necessarily  followed  the  order  amending 
the  minute  entry.  The  objection  upon  tbe 
ground  of  lapse  of  time  has  no  appHcatlon, 
for  the  reason  that  the  motion  to  amend,  aft 
n€m  as  the  order  amending  the  Judgment, 
were  made  within  leas  tiian  six  montlie  after 
the  Judgment  was  entered.  It  was  not  nec- 
essary that  the  minute  entry  should  have 
been  actually  amended  in  accordance  witb 
the  order  therefor,  I>efore  it  was  available  up- 
on the  motion  to  amend  t3ae  Judgment  The 
dlrectloa  for  Its  amendment  was,  for  the  par- 
pose  of  that  motion,  eQuiralent  to  its  actual 
amendment  Upon  the  amendment  of  the 
minute  entry,  the  premises  upon  which  tb« 
Jad^mest  rested,  and  which  were  recHed 
therein,  fell;  and,  as  it  appeared  to  the  court 
that  a  Judgment  had  been  entered  by  tb« 
clerk  without  any  direction  therefor,  the  conrt 
was  authoiized  to  set  It  aside  at  any  time 
within  six  months  after  its  entry,  even  opon 
Its  own  motion,  and  without  any  request 
therefor.  Whether  the  Judgment  had  been 
ottered  at  the  request  of  the  respondent  or 
not,  was  immateriaL  If  the  clerk  had  no  aa- 
the'rity  to  enter  it  it  could  not  be  Mndlng  op- 
on him,  even  though  it  purported  to  be  a  Jndg- 
ment  in  his  favor;  and  lie  was  net  precladed 
from  seeking  to  have  it  set  aside,  even  If  it 
had  been  entered  at  his  request  The  order  Is 
affirmed. 

We  concur:  VAN  FLEET,  J.;  GAROCTCTB, 
J. 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 

V.  BUCKMAN.     (No.  15,897.) 
(Supreme  Court  of  Califc^nia.     Jan.  14,  1806.) 

MdNIOIPAL  CoRrOBATIONB— Besolctioxs— Pvbuo- 

ATIOH— ObSTRDCTIOH  OF  StBEETS — NOMAHCfr— 

IS/CNCTION  BT   CiTT. 

1.  tTnder  Worley's  Consolidation  Act  P-  16. 
{  68,  requiring  every  resolntioa  of  the  l)oaTd  of 
Buperviaors,  granting  any  privilege,  to  lie  pub- 
lished in  some  newspaper  fire  Buccessive  days 
before  final  action  thereon,  a  resolution  grant- 
ing property  holders  the  privilege  of  grading  the 
street  in  front  of  their  premises,  whidi  was  ney- 
er  published,  sever  became  operative. 

2.  Digging  into  and  tearing  np  a  street 
thereby  oMtrncting  free  passage,  without  au- 
thority, is  a  nuisance,  within  Civ.  Code,  t  8479, 
providing  that  anything  which  nnlawfnUy  ob- 
structs any  public  street  is  a  nuisance. 

S.  A  municipal  corporation  created  by  the 
state  legislature  has  the  same  right  as  the  people 
to  pursue  all  ordinary  civil  remedies  for  otjoln- 
ing  a  public  nuieance  in  its  streets. 

Commissioners'  decision.  Department  2, 
Appeal  from  superior  court,  city  and  county 
at  Ban  Francisco;  i.  C.  B.  Hebbard,  Judge. 

Action  by  the  city  and  county  of  San  Fran- 
cisco against  A.  B.  Buckman  to  restrain  Um 
from  digging  into,  tearing  up,  or  in  any  way 
obetmcting,  the  roadway  of  Haiket  street, 
in  said  city.  From  an  order  denying  his  mo- 
tion for  a  new  trial,  defendant  appeals.  At' 
firmed. 
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Wm.  H.  Cbapman,  for  appellant  H.  T. 
Creswell,  for  lespondent. 

BELGHBR,  O.  This  Is  an  appeal  from  an 
order  denying  the  defendant's  motion  for  a 
new  trial.  The  action  was  brought  to  obtain 
a  decree  restraining  the  defendant,  his 
agents,  servants,  and  employes,  from  digging 
Into,  tearing  up,  or  In  any  way  interfering 
with,  the  roadway,  roadbed,  aldewallcs,  or 
gnide  of  Market  street,  between  the  iwtnts 
of  its  jnnction  with  Valencia  street  and  Sev- 
enteenth street,  in  the  city  and  county  of  San 
Francisco.  The  defendant,  by  his  answer, 
admitted  that  he  had  commenced,  with  a 
large  force  of  men,  to  grade  a  portion  of  Mar^ 
ket  street  between  the  points  named;  and, 
to  justify  his  right  to  do  so,  he  set  up  an  or- 
der (No.  2,318)  passed  by  the  board  of  supers 
▼Isors  of  said  city  and  county  in  Deceml>er, 

1890,  "changing  and  establishing  grades  on 
Market  street,  southwesterly  from  Valencia 
street,"  and  a  resolution  (No.  4,498,  third  se- 
ries) passed  by  the  said  board  in  January, 

1891.  granting  permission  to  certain  property 
owners  on  Market  street,  between  Valencia 
and  Seventeenth  streets,  to  grade  said  street 
In  front  of  their  property  to  the  center  line 
thereof.  And  he  alleged  that  under  a  con- 
tract with  the  said  property  owners,  and  a 
permlsslcMi  duly  obtained  from  the  superin- 
tendent of  streets,  he  was  proceeding  to 
grade  the  street  to  the  official  grade,  for  and 
on  behalf  of  the  property  owners,  and  was 
lawfully  performing  said  work,  when  re- 
strained by  the  order  of  the  court  below. 
The  case  was  tried,  and  the  court  found  that, 
at  all  the  times  mentioned.  Market  street 
was,  and  still  la,  one  of  the  public  streets  of 
the  city  and  county  of  San  Francisco;  that 
at  the  time  of  the  commencement  of  the  ae- 
tk>n  the  defendant  was  engaged,  with  a  large 
force  of  men  in  his  employment  and  under 
his  control,  in  digging,  tearing  up,  removing, 
and  otherwise  destroying  and  obstructing, 
the  roadway  of  said  street,  between  Valencia 
and  .Seventeenth  streets.  In  such  a  manner  as 
to  obstruct  the  free  passage  and  use  of  the 
same,  and  to  destroy  the  roadway  thereof  for 
the  use  and  purposes  of  a  street  and  thor- 
oughfare, and  threatened  to  continue  said 
acts;  that  all  of  said  a£ts  of  defendant  were 
done  without  the  consent  or  permission  of 
plaintiff,  or  any  of  Its  officers  or  agents,  and 
contrary  to  the  express  commands  of  plain- 
tiff;  and,  as  conclusions  of  law,  that  the 
said  acts  ot  defendant  constitute  a  public 
nuisance,  and  plaintiff  la  entitled  to  a  writ  of 
Injunction  t»  restrain  the  further  continu- 
ance thereof.  A  decree  was  accordingly  en- 
tered gmnting  the  plaintiff  the  relief  prayed 
tor. 

The  principal  question  presented  for  deci- 
sion is,  were  the  findings  of  the  court  Justi- 
fied by  the  evidence?  It  was  proved  on  be- 
half of  the  plaintiff  that  on  July  26,  1887,  an 
ordw  (No.  1,924)  was  passed  by  the  board  of 
supervisors  establishing  the  grade  of  Market 


street  between  Valencia  and  Seventeenth 
streets,  and  it  was  admitted  by  defendant 
that,  prior  to  the  passage  of  order  No.  2,318, 
the  said  street  had  been  graded  to  the  cSl- 
dal  groue  as  so  established.  It  was  further 
proved  that  resolution  No.  4,498  (third  series) 
was  never  passed  to  print,  but  was  intro- 
duced at  a  meeting  of  the  board  held  on 
January  2,  1891,  and  was  then  and  there,  on 
a  vote  taken  by  the  board,  declared  to  be 
adopted,  and  no  other  or  further  action 
thereon  was  ever  taken,  and  also  that  on 
February  2.  1891,  a  resolution  (No.  4,672. 
third  series)  expressly  repealing  resolution 
No.  4,496  was  adopted  by  the  board.  It 
was  also  proved  that  on  January  19,  1891, 
an  order  (No.  2,388)  expressly  repealing  or- 
der No.  2,318  was  passed  by  the  board.  The 
general  street  law  of  1885,  as  amended  In 
1889  (St  1889,  p.  157),  contains  very  full  and 
cmnplete  provisions  for  work  upon  public 
streets.  The  general  rule  is  tiiat  the  work 
is  to  be  done  by  contract,  and  to  be  paid  for 
by  assessments  of  the  expense  upon  the  ad- 
joining prt^erty  awnen,  in  the  proportions 
fixed  by  the  statute.  The  only  exception  to 
this  rule  is  found  In  subdivision  10  of  sec- 
tion 7  of  the  act  whereby  it  Is  provided  that 
"it  shall  be  lawful  for  the  owner  or  owners 
of  lots  or  lands  fronting  upon  any  street  the 
width  and  grade  of  which  have  been  estab- 
lished by  the  dty  council,  to  perform  at 
his  or  their  own  expense  (after  obtaining 
from  the  council  permission  so  to  do,  but 
before  said  council  has  passed  Its  resolution 
of  intention  to  order  grading  inclusive  of 
this)  any  grading  upcwi  said  street  to  its  fua 
width,  or  the  center  line  thereof,  and  to  its 
grade  as  then  established,"  etc.  And  In  sec- 
tion 68  of  the  consolidation  act  it  is  pro- 
vided that  "every  ordinance  or  resolution  of 
the  board  of  supervisore,  providing  for  any 
specific  improvement,  the  granting  of  any 
privilege  •  •  •  shall,  after  its  Introduction 
In  the  board,  be  published,  with  the  ayes  and 
nays,  in  some  city  daily  newspaper  at  least 
five  successive  days  before  final  action  by 
the  board  upon  the  same,"  etc.  Worley's 
Consolidation  Act,  p.  16.  From  the  forego- 
ing provisions  of  the  statutes,  it  Is  evident 
that  the  ownere  of  lots  fronting  on  Market 
street  had  no  right  to  proceed  to  grade  the 
street,  or  to  contract  with  any  one  else  to 
grade  it,  until  after  they  had  obtained  per- 
mission from  the  board  of  supervisors  to  do 
so,  and  that  such  permission  was  a  privilege, 
which  could  only  be  granted  in  the  mode 
prescribed,  namely,  after  publication  for  at 
least  five  days.  It  must  follow,  therefore, 
as  resolution  No.  4,488  was  never  published, 
that  it  never  became  operative,  or  authorized 
the  lot  owners  to  grade,  or  in  any  way  to 
disturb,  the  street,  In  front  of  their  premises, 
and  that  their  contract  with  appellant  to  do 
work  which  they  had  no  right  to  do  was 
void -and  of  no  effect 

But,  if  this  be  so,  it  still  is  claimed  for  ap- 
pellant that  the  "proof  shows,  at  best,  only 
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a  naked  trespass,  and  against  such  a  tres- 
pass equity  will  not  grant  an  Injunction." 
This  proposition  cannot  be  maintained.  The 
proofs  show  that  appellant  was  committing 
more  than  a  mere  trespass.  He  was  unlaw- 
fully obstructing  the  free  passage  or  use, 
In  the  customary  manner,  of  a  public  street 
of  the  city,  and  this,  under  the  proTtelons  of 
the  Code,  constituted  a  public  nuisance. 
Civ.  Code,  §13479,3480.  And  the  Code  of  ClvU 
Procedure  expressly  provides  that  a  nuisance 
maybeenjolned  orabated,and  damagesthere- 
for  recovered.  In  the  same  actlwi.  Section  731. 
In  People  v.  Holtaday,  93  Cal.  248,  20  Pac 
64,  It  Is  said:  "The  city  and  county  of  San 
Francisco  is  a  municipal  corporation  created 
by  the  legislature  of  the  state,  and  has  con- 
ferred upon  It  by  the  state  full  power  and 
Jurisdiction  over  the  public  squares  within 
Its  territorial  limits,  with  the  right  to  sue 
and  be  sued;  and  this  necessarily  Includes 
the  authority  to  maintain  and  defend  all 
actions  relating  to  Its  right  to  subject  to 
the  public  use  such  squares  or  land  claimed 
by  it  to  have  been  dedlcatea  for  such  pur- 
poses. *  *  *  A  municipal  corporation  is, 
for  many  purposes,  but  a  department  of  the 
state  organized  for  the  more  convenient  ad- 
ministration of  certain  powers  belonging  to 
the  state  [citing  authorities];  and  such  cor- 
porations. In  their  management  and  control 
over  streets  and  squares  within  their  limits, 
and  in  actions  for  the  vindication  and  pres- 
ervation of  the  public  rights  therein,  exer- 
cise a  part  of  the  sovereignty  of  the  state. 
Accordingly,  It  has  been  held  that  a  city  has 
the  same  right  to  maintain  an  action  to  pre- 
vent the  unlawful  obstruction  of  a  street  as 
would  the  people  of  the  state.  [Citing  au- 
thonues.]"  It  will  be  observed  that  the  law 
seems  to  be  settled  that  a  city,  as  the  repre- 
sentative of  the  state,  has  the  right  to  pur- 
sue all  the  ordinary  civil  remedies  for  en- 
joining or  abating  a  public  nuisance  upon  its 
streets  or  squares;  and  the  only  question  in 
this  case  Is,  does  it  appear  that  the  defend- 
ant was  justified  in  his  action?  We  are 
satisfied  that  no  sufiicient  Justification  was 
shown,  and  therefore  advise  that  the  order 
appealed  from  be  affirmed. 

We  concur:    HAXNBS,  C;   BRITT.  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 


LEWIS  T.  TERRX  et  aL     (No.  15,834.)' 

(Supreme  Court  of  California.     Jan.  21,  1896.) 

Salb  or  Dkfective  Artici.b8 — Liability  to  Pbb- 
80!7  Injured. 

One  who,  knowing  an  article  to  l>e  de- 
fectively constructed,  represents  it  to  be  safe, 
and  sells  it  to  a  person  who  has  no  knowledge 
of  the  defect,  is  liable  in  damages  to  one  who, 
without  fault  on  his  part,  was  injured  while 
lawfully  using  the  same. 


Commissioners'  decision.  D^artment  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Grace  E.  Lewis  against  Joseph 
T.  Terry  and  others  for  damages.  A  demur- 
rer to  the  complaint  was  sustained,  and  platn- 
tift  appeals.     Reversed. 

H.  M.  Clement,  for  appellant  Gea  BL 
lAwrence,  tor  respondeota. 

BRITT,  0.  It  Is  alleged  In  tbe  complaint 
In  this  case,  among  oth»  things,  that  de- 
fendants were  engaged  as  copartners  in  tlie 
business  of  selling  household  furniture,  and 
that  among  the  wares  dealt  in  by  them  were 
certain  folding  beds,  which  were  represented 
and  warranted  by  defendants  to  their  eus- 
tomers  and  the  public  to  be  safe  for  use; 
tliat  defendants,  in  the  course  of  said  busi- 
ness, sold  and  delivered  one  of  said  beds  to 
a  Mr.  Apperson  and  his  wife,  and  expressly 
represented  and  warranted  to  them  that  such 
bed  was  so  constructed  that  it  would  stand 
upright  against  the  wall  during  the  daytime, 
inclosing  necessary  bed  furniture,  and  at 
night  Its  front  could,  with  little  effort,  be 
lowered  to  a  horizontal  position,  by  means 
of  hinges  at  the  bottom;  that  a  solid  piece  of 
iron  inclosed  in  framework  at  the  back  c^ 
the  bed  acted  as  a  balance  to  the  front  part 
while  being  lowered,  and  rendered  It  easy  to 
raise  or  lower  the  same  with  perfect  safety; 
that,  as  soon  as  the  front  part  was  lowered, 
the  legs  of  the  same  would  automatically  de- 
scend, and  securely  lock  themselves,  so  that 
the  outer  end  of  the  bed  would  be  firmly  sup- 
ported In  its  horizontal  position  upon  its  said 
legs.  It  is  further  alleged  that  there  was  an 
inherent  and  latent  defect  In  said  bed,  so 
that  the  said  legs  would  sometimes  fail  to 
adjust  and  secure  themselves,  with  tbe  result 
that,  if  any  weight  should  be  placed  on  tbe 
bed,  the  heavy  upright  frame  would  be  pre- 
cipitated with  such  force  upon  the  lowered 
portion  of  the  bed  as  to  crush,  wound,  and 
even  kill  anyone  reclining  thereon,  and  that 
such  defect  rendered  the  bed  dangerous  to 
all  who  might  use  It;  that  defendants,  with 
full  knowledge  of  such  defect  and  of  such 
danger,  sold  the  bed  to  tbe  Appersons,  with- 
out warning  them  thereof,  and  assured  them 
that  it  was  perfectly  safe;  that  plaintiff  rent- 
ed a  room  from  the  Appersons,  and,  on  the 
day  the  bed  was  purchased  from  defendants 
by  them.  It  'was  placed  in  such  room  for 
plaintiff  to  sleep  on;  that  a  few  days  later 
the  plaintiff,  being  about  to  retire  for  the 
night,  opened  and  let  down  the  bed,  and,  the 
legs  thereof  being  apparently  secure,  she,  in 
the  course  of  her  preparations  for  retiring, 
leaned  with  her  left  arm  upon  the  side  of 
the  bed;  and,  while  she  was  In  this  attitude, 
the  heavy  upright  framework  of  the  bed  fell 
forward  and  downward,  upon  the  horizontal 
part,  and  upon  the  plaintiff,  breaking  ber 
arm,  and  otherwise  Injuring  her,  to  her  dam- 
age, etc.    A  demurrer  to  this  complaint,  on 
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tbe  ground  that  It  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  was  sus- 
tained, and  Judgment  passed  for  defendants. 

The  complaint  is  faulty  in  not  stating  di- 
rectly that  the  fall  of  the  bed  was  caused 
by  the  latent  defect  described,  but  as  the 
argument  of  the  parties  has  proceeded  on  the 
theory  that  such  was  the  fact,  we  may  Join 
in  that  assumption.  Schubert  ▼.  J.  R.  Clark 
Co.,  49  Mhin.  335,  51  N.  W.  1103.  We  agree 
that  the  action  cannot  be  sustained  on  the 
ground  of  any  privity  of  contract  between 
plaintiff  and  defendants,  for  there  was  none. 
If  a  tradesman  sells  or  furnishes  for  use  an 
article  actually  unsound  and  dangerous,  but 
which  he  believes  to  be  safe,  and  warrants 
accordingly,  be  is  not  liable  for  Injuries  re- 
sulting from  its  defective  or  unsafe  condi- 
tion to  a  person  who  was  neither  a  party  to 
tbe  contract  vritb  blm,  nor  one  for  whose 
benefit  the  contract  was  made.  Cougbtry 
T.  Woolen  Co.,  56  N.  T.  127;  Heizer  v.  Manu- 
facturing Co.,  110  Mo.  605,  19  S.  W.  630; 
Wlnterbottom  v.  Wright,  10  Mees.  &  W.  109 
(the  leading  case);  Shear  &  R.  Neg.  t  116; 
1  Bevan,  Neg.  p.  60  et  seq.  But  when  the 
seller,  as  in  the  case  made  by  the  complaint 
before  us,  represents  the  article  to  be  safe  for 
the  uses  it  was  designed  to  serve,  when  he 
knows  it  to  be  dangerous,  because  of  conceal- 
ed defects,  he  commits  a  wrong  independent 
of  his  contract,  and  brings  himself  within 
the  operation  of  a  principle  of  the  law  of 
torts.  "It  is  well  settled  that  a  man  who 
delivers  an  article,  which  he  knows  to  be 
dangerous  or  noxious,  to  another  person, 
without  notice  of  its  nature  and  qualities.  Is 
liable  for  any  Injury  which  may  reasonably 
be  contemplated  as  likely  to  result,  and 
which  does  in  fact  result,  therefrom,  to  that 
person  or  any  other  who  is  not  himself  in 
fanlt"  WelUngton  v.  Oil  Co.,  104  Mass. 
64,  per  Gray,  J.;  Schubert  v.  J.  B.  Clark  Co., 
49  Minn.  331,  51  N.  W.  1103;  Elkins  v.  Mc- 
Kean,  79  Pa.  St  493;  Shear.  &  R.  Neg.  § 
117.  See  Civ.  Code,  U  43, 1706.  The  liabili- 
ty of  the  willful  wrongdoer  In  like  Instances 
Is  recognized  In  several  cases  cited  in  sup- 
port of  tbe  judgment  Longmeld  v.  HoUi- 
day,  6  Exch.  765;  Heizer  y.  Manufacturing 
Co.,  UO  Mo.  605,  19  S.  W.  630. 

The  ta.ct  insisted  upon  by  respondents  that 
a  bed  is  not  ordinarily  a  dangerous  instru- 
mentality is  of  no  moment  In  this  case.  If 
mere  nonfeasance  or  perhaps  misfeasance 
were  the  extent  of  the  wrong  charged  against 
defendants,  that  consideration  would  be  Im- 
portant (Thomas  v.  Winchester,  6  N.  Y.  397); 
bnt  the  fbct  that  such  articles  are  in  general 
not  dangerous  would  seem  to  enhance  the 
wrong  of  representing  one  to  be  safe  for  use 
when  known  to  be  really  unsafe,  for  the  dan- 
ger is  thus  rendered  more  insidious. 

Nor  is  tbe  further  point  that  the  chain  of 
causation  implicating  defendants  in  the  in- 
jury was  broken  by  the  intervention  of  the 
Appersons,  as  the  persons  who  furnished  the 
bed  immediately  to  plaintiff,  available  to  de- 


fendants on  this  appeal.  To  have  that  effect 
it  must  appear  that  the  Appersons  knew  of 
the  defect  In  the  structure  of  the  bed,  and  so 
were  a  culpable  Intervening  cause,  and  this 
does  not  appear  on  the  face  of  the  complaint 
Pastene  v.  Adams,  49  Cal.  87;  1  Bevan,  Neg. 
76.  The  Judgment  should  be  reversed,  with 
Instructions  to  the  court  below  to  overrule 
the  demurrer. 

We  concur:     HATNES,  C;  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, with  instructions  to  the  court  below 
to  overrule  the  demurrer. 


SHANKLIN  V.  GRAY  et  al.     (No,  15,971.) 
(Supreme  Court  of  California.     Jan.  21,  1896.) 

UlNINO    COBPORATIOSS— DiUBOTOBS'     LlABlLITI— 

Failure  to  Have  Reports  Vkripied. 

1.  Act  April  23,  1880  ("An  act  for  the  bet- 
ter protection  of  stockholdeTs  of  corporations 
formed  for  •  •  •  conducting  the  business  of 
mining"),  section  1,  declares  it  the  duty  of  the 
mine  superintendent  to  file  weekly  and  monthly 
accounts  and  reports,  verified  under  oath,  show- 
ing receipts,  disbursements,  number  of  em- 
ployes, and  wages  paid,  reports  to  be  kept  in  the 
office  of  the  company,  open  to  inspection  of 
stockholders.  Section  3  declares  that,  in  case 
of  the  failure  of  the  directors  to  have  the  re- 
ports and  accounts  made  and  posted  as  provided 
\n  section  1,  they  shall  be  liable  to  an  action  by 
any  stockholder,  who,  on  proof  of  the  failure, 
shall  recover  judgment  for  $1,000  liquidated 
damages.  Held  that,  the  statute  being  remedi- 
al, and  there  being  no  ambiguity  in  it,  recovery 
could  be  had  of  the  directors  for  failure  to  have 
the  accounts  and  reports  of  the  superintendent 
verified  by  him,  though  they  were  full,  true,  and 
correct  and  there  was  no  one  within  many  miles 
of  the  mine  who  could  administer  oaths,  and  the 
directors  acted  in  good  faith,  and  had  been  ad- 
vised by  connsel  that  it  was  not  necessary  to 
have  them  verified.  ■ 

2.  Under  such  statute,  It  Is  not  necessary 
to  prove  damages.  They  will  be  implied  from 
its  violation. 

3.  Pendency  of  an  action  for  violation  of 
such  statute  will  not  prevent  action  for  a  vio- 
lation thereof  occurring  after  commencement  of 
the  first  action,  nor  will  recovery  in  the  first  ac- 
tion bar  recovery  in  the  second. 

Oommlssloners'  decision.  Department  1. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco;  Eugene  R.  Garber,  Judga 

Action  by  Edwin  S.  Shanklln  against  H.  W. 
Gray  and  others.  From  an  order  granting 
plaintiff  a  new  trial,  defendants  appeal.  Re- 
versed. 

O.  W.  Cross  and  Jas.  A.  Hall,  for  appellants. 
Gear  &  Gear,  for  respondent 

HAYNES,  C.  This  action  was  brought  to 
recover  the  sum  of  fl,000,  liquidated  dam- 
ages, and  costs  of  suit  under  the  provisions 
of  an  act  of  the  legislature  of  this  state,  ap- 
proved .April  23,  1880  (St  1880,  p.  134;  Deer- 
Ing's  Civ.  Code,  pp.  148,  149),  requiring  the 
directors  of  mining  corporations  formed  un- 
der the  laws  of  this  state  to  make,  and  cause 
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to  be  made  and  posted  In  the  office  of  the 
company,  certain  statements  and  reports. 
The  defendants  were  dlrectcH*  of  the  Oniy 
Eagle  Mining  Company,  a  corporatioa,  at  the 
time  the  alleged  cause  of  action  arose,  and 
the  plaintiff  was  and  is  a  stockholder  In  said 
corporation.  The  complaint  alleges  a  failure 
of  the  directors  to  make  and  post  in  the  office 
of  the  corporation,  on  the  1st  Monday  of  No- 
vember, 1892,  a  balance  sheet,  or  itemized  ac- 
count, of  the  receipts  and  disbursements  for 
the  month  of  October,  with  other  matters  re- 
quired by  the  statute,  and  also  charging  that 
they  had  failed  and  neglected  to  have  or  re- 
quire the  superintendent  of  the  company  to 
file  with  the  secretary  thereof  an  itemized  ac- 
count, verified  under  oath,  showing  all  the  re- 
ceipts and  disbursements  made  by  him  for  the 
previous  month,  and  that  the  superintendent 
had  not  made  any  such  account  verified  un- 
der oath.  The  action  was  tried  by  the  court 
without  a  Jury,  findings  were  filed,  and  judg- 
ment thereon  entered  for  the  defendants.  Up- 
on plaintiff's  motion  an  order  was  made 
granting  a  new  trial,  and  from  that  order  de- 
fendants appeal. 

The  court  found  that  the  directors  made  the 
Itemized  account  or  balance  sheet,  required 
by  the  first  section  of  said  act,  for  the  month 
of  October;  that  It  was  duly  verified;  and 
that  it  was  made  at  the  time,  and  posted  In 
the  office,  as  required  by  said  act  As  to  the 
account  and  rep<H-ts  of  the  superintendent,  the 
court  found  they  were  made,  and  filed  in  the 
company's  office,  and  were  kept  In  a  conspic- 
uous place,  as  required  by  law,  but  that  they 
'  were  not  verified  by  the  superintendent,  nor 
by  any  one;  that  they  were  full,  true,  and  cor- 
rect; that  the  company's  mine  was  In  a  re- 
mote part  of  the  country,  many  miles  from 
any  officer  competent  to  administer  an  oath; 
that  the  duties  of  the  superintendent  require 
his  presence  at  the  mine,  and  for  those  rea- 
sons said  reports  were  not  verified;  that  the 
defendants  acted  in  good  faltti;  that  the  plain- 
tia:  and  all  stockholders  bad  access  to  all  the 
Itemized  accounts  and  reports,  and  the  bo(As 
and  papers  of  the  corporation,  and  had  the 
means  of  knowledge  of  every  fact  pertaining 
to  its  receipts  and  disbursements,  and  its  In- 
debtedness and  liabilities,  as  fully  as  could 
be  known  from  any  data  in  the  possession  or 
control  of  the  corporation;  and  that  neither 
the  plaintiff  nor  any  stockholder  had  been  in- 
jured in  any  respect 

It  was  contended  by  the  plaintiff  that  the 
account  made,  verified,  and  posted  by  the 
presldMtt  and  secretary,  was,  on  its  face,  a 
balance  sheet  for  the  period  of  40  days,  name- 
ly, from  .September  21  to  October  31,  1892, 
and  therefore  did  not  comply  with  the  law, 
and  especially,  as  he  contended,  that  it  was 
Impossible  to  tell  therefrom  what  balance  was 
on  hand  on  October  let  or  what  disburse- 
ments were  made  In  Mther  of  those  months. 
The  good  faith  of  the  defendants  in  making 
this  report  was  not  impugned,  and,  as  It  ap> 
pears  upon  Its  face  to  have  been  intended  aa 


a  compliance  with  the  requirements  of  tlie 
statute  In  that  regard,  the  defect.  If  it  be 
such,  would  not  Justify  the  visitation  of  the 
statutory  penalty  upon  them.  The  special 
grounds  of  objection  to  It,  therefore,  need  not 
be  further  considered. 

It  was  admitted  In  the  answer  that  the 
statement  of  receipts  and  disbursements  by 
the  superintendent,  and  other  reports  made 
l^  him,  were  not  sworn  to  by  that  officer; 
and  the  facts  found  by  the  court,  as  heielnbe- 
fore  stated,  were  alleged  In  Justification  of 
his  failure  to  make  the  required  verification. 
If  these  facts  were  not  sufficient  to  excnse 
tiie  failure  to  verify  said  statements  and  re- 
ports, the  findings  were  not  sufficient  to  sns- 
tain  the  Judgment  In  favor  of  the  defendants, 
and  the  otAer  granting  plalntitTs  motion  for 
a  new  trial  was  right  The  act  in  question  is 
entitled  "An  act  for  the  better  protection  of 
stockholders  In  corporations  formed  under  the 
laws  of  the  state  of  Callfomla  for  the  purpose 
of  carrying  on  and  conducting  the  business  of 
mining,"  Section  1,  so  far  as  It  relates  to  the 
superintendent's  reports  in  question  here,  is 
as  follows:  "It  shall  be  the  duty  of  the  super- 
intendent, on  the  first  Monday  of  each  month, 
to  file  with  the  secretary  an  itemized  account 
verified  under  oath,  showing  all  receipts  and 
disbursements  made  by  him  for  the  previous 
month,  and  for  what  said  disbursements  were 
made.  It  shall  also  be  the  duty  of  the  sui>er- 
intendent  to  file  with  the  secretary  a  weekly 
statement,  under  oath,  showing  the  number 
of  men  employed  under  him  and  for  what 
porixMe,  and  the  rate  of  wages  paid  to  each 
one.  •  •  •  All  accounts,  reports  and  corre- 
spondence from  the  superintendent  shall  be 
kept  in  some  conspicuous  place  In  the  office  of 
said  company,  and  be  open  to  the  inspection 
of  all  stockholders."  Reports  of  the  discov- 
ery of  ore  were  required  to  be  made  as  they 
occurred.  Section  3  of  said  act,  among  other 
things,  provides:  "In  case  of  the  failure  of 
the  dbrectors  to  have  the  reports  and  accounts 
current  made  and  posted  as  In  the  first  sec- 
tion of  this  act  provided,  they  shall  be  liable, 
either  severally  or  JcHntly,  to  an  action  by  any 
stockholder,  in  any  court  of  competent  Juris- 
diction, complaining  thereof,  and  on  proof  of 
such  refusal  or  failure  such  complaining 
stockholder  shall  recover  Judgment  for  one 
thousand  dollars,  liquidated  damages,  with 
costs  of  suit." 

The  only  question  Is  whether  the  Cacts  al- 
leged (and  found  to  be  true)  were  sufficient 
to  excuse  the  failure  of  the  superintendent  to 
verify  his  reports;  it  appearing  that  the  di- 
rectors bad  informally  instructed  him  that  it 
was  not  essential,  or,  at  least,  they  had  not  re- 
quired him  to  make  his  reports  under  oath, 
and  had  received  his  previous  reports  without 
such  verification,  and  without  objection.  It 
is  doubtless  true,  and  I  assume  that  It  is  so, 
that  the  directors  failed  to  make  the  positive 
requirement  that  the  superintendent  should 
verify  all  his  reports,  and  had  accepted  them 
without   such   verification,   without  any   evil 
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pnipoee,  and  because  of  the  inconvenience  It 
would  iinpoee  npon  the  superintendent  of  go- 
ing "many  miles"  to  an  o£Scer  competent  to 
administer  oaths,  and  because  such  absence 
Interfered  with  the  discharge  of  his  duties  at 
the  mines.  It  was  also  shown,  upon  the  trial, 
that  the  reports  in  question  were  in  fact  true, 
and  hence  furnished  all  the  information  as  to 
the  several  matters  contained  In  them  requir- 
ed by  the  statute.  It  Is  contended.  In  eftect, 
that,  as  the  statute  Is  penal,  it  must  be  strict- 
ly ctnstmed,  and,  Inasmuch  as  the  reports 
were  made,  and  were  in  fact  true,  the  penalty 
gbonld  not  be  inflicted  upon  the  defendants. 
The  statute,  however,  is  remedial  as  well  as 
penal  CE^yre  v.  Harmon,  92  Gal.  580,  28  Pac. 
779),  and  "where  the  intent  is  plain  it  will  be 
carried  into  effect  It  will  not  be  evaded  or 
defeated  on  the  principle  of  strict  construc- 
tion. The  principle  will  be  adhered  to  that 
the  case  must  be  brought  within  the  letter  and 
qilrit  of  the  enactment;  but  the  Intent  of  a 
criminal  statute  may  be  ascertained  from  a 
consideration  of  all  Its  provisions,  and  that  in- 
tent will  be  carried  into  effect.  Such  statutes 
will  not  be  construed  so  strictly  as  to  defeat 
the  obvious  Intention."  Suth.  St.  Const.  !  330, 
and  cases  cited  in  note  1,  p.  439.  In  Kyre  v. 
Harmon,  92  Cal.  589,  28  Pac.  779,  in  discuss- 
ing the  construction  of  this  statute,  It  was 
said:  "But  it  is  a  general  rule,  applicable  to 
the  construction  of  penal  as  well  as  other  stat- 
utes, that  no  word  Is  to  be  eliminated  from  a 
section  fay  the  court  if  a  sensible  meaning  can 
be  glvA  to  it,  unless  by  giving  such  word  Its 
meaning  the  real  object  of  the  statute  would 
be  defeated.  With  much  greater  reason  is 
the  court  required  to  give  effect  to  each  w<h^ 
In  a  sentence  when  not  to  do  so  is  to  deprive 
the  law  of  the  vitality  necessary  to  secure  re- 
spect for  Its  commands." 

Appdlants*  contentlrai  would  eliminate  from 
the  statute  the  word  "verified,"  as  used  in  de- 
fining or  qualifying  the  reports  required  to  be 
made  by  the  superintendent,  unless  the  cir- 
cnmstances  under  which  these  reports  were 
made  were  sufficient  to  Justify  the  omission. 
If  the  legislature  had  no  beneficial  or  remedial 
porpoee  In  requiring  them  to  be  verified  Uttle 
would  be  required  to  excuse  the  omission,  and 
courts  would  be  slow  to  visit  a  severe  penalty 
npon  an  omission  to  comply  with  an  unessen- 
tial requirement.  At  the  time  of  the  enact- 
ment of  this  statute  It  was  matter  of  common 
rqwrt,  If  not  of  common  knowledge,  that  con- 
cealments and  false  reports  were  resorted  to 
to  affect  the  value  of  mining  stocks  upon  the 
market,  and  it  was  also  not  un  frequently 
ebaiged  that  superintendents,  for  the  purpos- 
es of  private  gain,  made  false  reports  of  their 
receipts  and  expenditures,  carried  "dummies" 
on  their  pay  rolls,  obtained  rebates  or  commis- 
sions tipon  supplies  purchased  for  the  corpo- 
ration, and  in  other  ways  misappropriated  the 
funds  of  the  corporation;  and  It  was  for  the 
purpose  of  c(»npelllng  such  reports  to  be  made 
as  would  Inform  the  stockholdera  of  the  flnan- 
T,43f.do.3— 26 


dal  condltlrai  of  the  corporation  and  its  man- 
agement, the  development  of  its  property,  the 
discoveries  made  in  its  mines,  and,  generally, 
of  all  matters  which  would  enable  them  to 
estimate  the  value  of  their  stock,  and  to 
prevent  f^Use  reports,  and  give  assurance  of 
reliability,  these  reports  were  all  required  to 
be  verified  by  the  oath  of  the  superintendent; 
and.  If  this  requirement  may  be  voluntarily 
omitted,  it  is  obvious  that  the  wh<de  purpose 
of  the  act  might  be  defeated  at  the  will  of  the 
directors. 

But  it  is  luged  that  the  directors  acted  in 
good  faith,  and  did  not  willfully  or  intention- 
ally violate  the  law.  If  by  this  is  meant  that 
the  omission  to  require  the  superintendent  to 
verify  his  reports  was  not  because  they  in- 
tended in  any  manner  to  withhold  informa- 
tion from  the  stockholders,  or  injure  them  in 
any  way.  It  is  doubtless  true.  An  evil  inten- 
tion is  not  essential  to  such  violation  of  the 
statute  aa  requires  a  visitation  of  the  penalty. 
The  statute  Imposes  upon  the  dhrectors  the 
duty  of  requiring  the  superintendent  to  make 
his  reports  under  oath,  and  an  omission  of 
that  duty  is  necessarily  willful  and  Intention- 
al, at  least  where  it  is  shown  that  they  consid- 
ered the  matter  and  concluded  that  it  was  not 
necessary.  The  mere  inconvenience  imposed 
upon  the  superintendent  of  going  five  miles  to 
verify  his  report  is  not  a  sufficient  excuse  to 
justify  the  omission,  and  his  ordinary  duties 
at  the  mine  could  not  excuse  the  performance 
of  the  duty  imposed  by  the  statute.  His  ab- 
sence could  be  provided  for  by  the  temporary 
supervision  of  a  foreman,  or  other  person  des- 
ignated by  himself  or  by  the  board.  It  is  also 
urged  that  the  advice  of  counsel  that  verifica- 
tl<xi  of  these  reports  was  not  necessary  should 
i^eve  the  defendants.  The  advice  so  given 
was  by  a  member  of  the  board,  and  it  may 
be  doubted  whether  the  opinion  so  expressed 
was  not  the  opinion  of  a  director  merely.  In- 
stead of  the  (pinion  of  an  attorney  who  had 
no  personal  Interest,  and  whose  duty  and  obli- 
gation was  to  carefully  examine  the  question 
submitted  to  him,  and  advise  according  to  his 
unbiased  Judgment  It  Is  not  necessary, 
however,  to  decide  that  questloa  If  the  stat- 
ute were  ambiguous,  and  Its  construction 
doubtful,  the  defendants  would  be  «ntitled  to 
the  benefit  of  the  doubt  without  the  plea  that 
they  acted  upon  the  construction  given  it  by 
counsel.  In  Chase  v.  Railroad  Ca,  26  N.  X. 
523,  525,  a  statute  imposing  a  penalty  for 
charging  more  than  a  certain  rate  per  mile  for 
carrying  passengers  was  considered.  The 
court  said:  "The  great  leading  rule  for  the 
construction  of  statutes  is  to  ascertain  fairly 
the  intention  of  the  legislature  In  enacting  the 
statute.  In  statutes  giving  a  penalty.  If  there 
be  a  reasonable  doubt  of  the  case,  made  upon 
the  trial  or  in  the  pleadings,  coming  within 
the  statute,  the  party  of  whom  the  penalty  is 
claimed  is  to  have  the  benefit  of  such  doubt" 
Or,  as  said  by  Sutherland,  in  his  work  on  Stat- 
utory Construction  (page  444):    "If  there  la 
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gadx  aablgaity  In  t.  penal  atatnte  aa  to  leave 
reasonable  doubtn  ot  Its  meaning,  it  la  tfae  duty 
of  the  court  not  to  inflict  tiie  p^ialty."  None 
of  the  caaee  we  baiTe  found  go  furtber.  The 
intention  of  tbe  legislature  la  to  be  collected 
from  the  wonls  they  employ,  and  where  there 
ia  no  ambiguity  in  the  words  there  is  no  room 
for  constmctioa.  Here  there  is  no  ambiguity, 
—no  room  to  douU  titat  the  statute  requires 
^ese  reports  to  be  yertfied;  and  in  such  esse 
an  opinion  of  counsel  to  the  oontraiy  cannot 
relieve  from  the  penalty.  If  the  motivea  of 
the  defendants  In  not  requiring  these  reports 
to  be  verlfled  were  a  material  iasaa  In  the 
case,  the  advice  of  oounsel  might  tend  to  show 
the  absaice  of  an  evil  intention;  but  such  aid- 
vice  cannot  raise  a  doubt  as  to  the  constme- 
tion  of  the  statute  here  involved.  It  is  also 
used  that  the  recovery  is  not  as  a  fine,  or 
penalty,  or  forfeiture,  but  as  liquidated  dam- 
ages, and  that,  therefore,  some  detriment  or 
damage  should  be  shown.  As  this  statute  Is 
Intended  for  the  b^ieflt  of  stocl^holders,  its 
'ylolation  necessarily  Implies  an  Injury. 
,  Prior  to  the  time  when  this  cause  of  action 
-accrued,  the  plaintiff  commenced  an  action, 
under  the  statute  here  tn  question,  against  W. 
B.  Lamb,  A.  Searles,  and  Martin  Deverenz, 
who  were  directors  of  said  corporation  pitor 
to  September  21,  1892,  at  which  last-named 
date  they  ceased  to  be  directors,  and  were 
succeeded  fay  the  defendants  In  this  cas& 
That  action  was  c(Hnmenced  October  27,  1892, 
alleglDg  the  failure  of  the  defoidants  to  make 
and  file  similar  reports  for  the  months  of  May, 
June,  July,  and  August,  1S02.  This  action 
was  commenced  on  November  11,  1802,  for 
the  failure  to  make  the  reports  on  the  first 
Monday  ot  November  for  the  preceding  month 
ot  October;  and  the  defendants  herein  plead- 
ed the  pendency  of  the  former  action  in  bar. 
That  plea  is  not  good.  It  is  true  that  but  one 
recovery  of  fl.OOO  can  be  had  for  any  num- 
ber of  delinquencies  occurring  before 'the  suit 
is  brought;  but  neither  the  pendency  of  such 
action,  not  a  recovery  therein,  is  a  bar  to  an 
action  for  a  delinquency  occurring  after  the 
former  action  was  commenced.  This  cause 
of  action  did  not  accrue  until  the  first  Mwiday 
in  November,  and  therefore  did  not  exist  when 
the  former  action  was  commenced.  That 
there  can  be  but  a  single  penalty  for  past  de- 
linquencies, see  Ix>veland  v.  Gramer,  71  Gal. 
541,  12  Pac.  616;  but  that  a  recovery  for  past 
delinquencies  is  not  a  bar  to  an  action  for  a 
delinquency  occurring  afterwards,  see  Scho- 
fidd  V.  Doray,  89  Gal.  55,  26  Pac.  606.  The 
fact  that  Judgment  in  the  former  action  had 
not  been  rendered  does  not  operate  to  relieve 
them  frmn  delinquencies  occurring  during  its 
pendency,  as,  otherwise,  they  would  be  reliev- 
ed from  any  observance  of  the  statute  by  the 
mere  pendency  of  the  action.  Besides,  the 
action  is  not  against  the  corporation,  but 
af;alnst  the  individual;  and  these  defendants, 
who  became  directors  after  the  delinquencies 
charged  in  the  former  suit,  could  not  be  made 
liable  therefor,  nor  could  persons  who  ceased 


to  be  diraetors  bt  September  be  bdd  liaUs  Car 
tbe  deUfltquencies  of  their  ■ncoeaaoBs.  The 
Older  granting  a  new  trial  should  be  afflimed. 

We  eoncar:    SBABJLfi.  a;  BBITT,  O. 

PER  GDBIAM.  S\)r  the  reasons  given  in 
the  foregoing  opinion,  the  ordar  appealed  from 
is  affirmed. 


PHILBROOK  V.  SUPERIOR  COURT  OF 

CITY  AND   COUNTY   OF   SAN 

FRANCISCO.     (S.  F.  267.) 

(Supreme  Court  of  California.     Jan.  16,  1896.) 

i}l8Bl.ItBBD  AnOSaST — RlOBT  TO   PSOSECDTE  Ao- 
TlOJt 

Where,  after  an  action  liad  been  com- 
menced, the  plMntiff  therein  assigned  his  claim 
in  good  faith  to  one  who  bad  been  disbarred 
from  practicing  a*  an  attorney  at  law,  and  an 
order  was  made  continuing  said  action  in  the 
name  of  said  plaintiff  for  the  benefit  of  the  as- 
signee, the  assignee  may  personally  prosecute 
the  claim. 

In  bank.  Petition  for  mandamos  by  Hor- 
ace W.  Phllbrook  to  the  superior  comt  of  the 
dty  and  county  of  San  IB'ranclaco.  Writ  to- 
sued. 

Horace  W.  Phllbrook.  in  pra  per.  S.  O. 
Houghton,  for  respondent 

HENSHAW,  J.  Samuel  W.  Lata  com- 
menced an  action  in  the  superior  court  of 
the  city  and  county  of  San  Frandsoo  against 
Louisa  A.  Oreenhood,  executrix,  appearing 
therein  in  person,  and  not  by  attorney.  After 
this  action  was  at  Issue  and  ready  for  trial, 
Horace  W.  Phllbrook,  petitioner  herein,  pre- 
sented to  the  Judge  of  the  court  a  written 
transfer  and  assignment  by  Latz  to  himself 
of  Latz'B  Interest  and  cause  of  action  in  said 
suit,  and  applied  to  the  court  for  an  order 
substituting  himself  in  place  of  Latz  as  plain- 
tiff therein.  In  response  to  this  application, 
an  order  was  made,  as  permitted  by  the 
Code,  continuing  said  action  in  the  name 
of  Latz  for  the  benefit  of  Phllbrook.  Code 
Civ.  Proc.  {  385.  Thereafter,  the  cause  com- 
ing, on  for  trial,  petitioner  herein  appeared 
in  person,. asserting  the  right  in  his  own  In- 
terest and  on  his  own  behalf  to  conduct  the 
case  of  the  plaintiff  in  the  action  so  being 
prosecuted  for  his  benefit.  The  court,  upon 
objection  made  by  defendast's  attorney,  re- 
fused to  allow  him  to  do  so;  and,  the  case 
coming  thus  to  a  standstill,  it  was  continued 
to  await  a  determination  of  the  tiuestion.  It 
is  under  these  circumstances  that  applica- 
tion Is  made  to  this  court  for  a  writ  of  man- 
date. The  refusal  of  the  trial  Judge,  as  ful- 
ly appears  by  the  transcript  of  the  proceed- 
ings had  in  his  court,  and  here  made  a  part 
of  his  answer,  was  based  solely  upon  what 
he  deemed  to  be  his  duty  In  the  premiset 
under  the  Judgment  of  this  court  suspending 
said  Phllbrook  from  his  office  of  attorney  at 
law.     In  re  Phllbrook,  105  GaL  471,  88  Pac. 
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fill,  8S1  In  maUng  that  refoaal  the  Judge 
said:  "A  few  days  a«o  you  came  here  with 
a  written  assignment  from  Mr.  Latz  to  your- 
self, from  which  It  appears  that  you  are  the 
assignee  and  owner  of  the  claim,— a  claim  for 
serrices  on  behalf  of  Mr.  Latz  originally.  I 
accept  that  assignment  as  made  to  you,  as 
I  have  stated  before,  in  perfect  good  faith 
that  you  are  the  owner  of  that  claim,  and,  in 
conformity  with  the  Code  of  this  state,  up- 
on your  motion,  I  made  an  order  that  this 
action  should  be  prosecuted  under  the  name 
of  Mr.  Latz,  but  for*  your  beueflt  as  the  as- 
signee. Now,  you  attempt  here  to  present 
this  case  on  your  own  behalf,  as  you  say; 
and  the  suggestion  Is  made  by  Mr.  Hough- 
ton, as  an  attorney  of  this  court,  •  •  • 
that  yon  cannot  present  this  matter  as  an  at- 
torney. I  think  he  is  right  about  it.  I  think 
I  should  be  In  contempt  of  the  supreme  court 
myself  if  I  allowed  such  an  evasion  of  their 
Judgment  If  the  action  was  In  your  own 
behalf,  as  I  suggested  a  moment  ago,  if  you 
had  met  with  personal  injury  to  yourself, 
say,  a  year  ago,  and  you  «rere  suing  the  rail- 
road company,  for  Instance,  you  would  have 
a  right,  and  the  disbarment  proceedings 
would  not  ailect  you.  If  money  was  due 
you,— owing  to  you, — you  would  have  a  right 
to  present  the  case.  But  I  don't  think  that 
yon  have  a  right  to  buy  claims  that  are  in 
process  of  litigation,  and  come  in  here,  and 
present  before  the  court  and  Jury  a  cause  of 
action  In  that  form.  If  that  were  so.  It 
would  enable  you  to  do  Indirectly  what  the 
supreme  court  says  yon  cannot  do  directly. 
In  other  words,  you  are  evading  the  decision 
of  the  supreme  court  against  you;  and  there- 
fore I  do  not  think  that  I  should  permit  you 
to  appear."  It  thua  appears  that  the  order 
of  refusal  was  not  based  upon  any  finding  In 
fact,  or.  In  effect,  that  the  assignment  was 
not  made  in  good  faith,  or  that,  as  between 
the  parties,  it  was  a  simulated  transfer,  not 
meant  to  carry  title.  Upon  the  contrary,  it 
was  made  after  declared  recognition  and  ac- 
ceptance by  the  court  of  the  good  faith  and 
sufficiency  of  the  assignment 

Under  the  facts  thus  presented,  the  court 
mistook  the  scope  of  the  Judgment  of  sus- 
pension. That  Judgment  did  not  and  did 
not  attempt  to,  limit  petitioner  in  the  exer- 
cise of  any  rights  formerly  enjoyed  by  him, 
saving  those  pertaining  to  the  office  of  attor- 
ney at  law.  One  acts  as  an  attorney  at  law 
only  when  he  represents  another,  not  when 
he  appears  for  himself.  Petitioner,  having 
the  undoubted  right  lawfully  to  acquire  any 
form  of  property,  has  equally  the  right  to  its 
perfect  enjoyment  and,  as  a  necessary  inci- 
dent to  that  right  the  full  power  accorded  to 
an  of  appearing  In  person  to  prosecute  or  de- 
fend all  actions  for  its  protection  or  preservar 
tion.  And  this  power  is  not  as  the  court 
held,  limited  to  the  prosecution  or  defense  Is 


person  of  property  rights  owned  by  this  peti- 
tioner at  the  tiate  of  tii«  commencement  of 
any  action  affecting  them.  His  right  to  ac- 
quire a  chose  in  action,  and  to  protect  In  per- 
son his  property  In  It  when  acquired,  is  not 
cut  off  by  the  tact  that  it  may,  at  the  time 
of  acquirement  be  already  the  subject  of  liti- 
gation. 

What  hfts  been  said  presupposes  a  bona 
fide  transfer  of  the  chose  in  action,  such  a 
transfer  as  the  court  assumed  or  found  to 
exist  It  by  no  means  follows,  however,  that 
petitioner's  right  to  appear  in  person  would 
be  determined,  as  he  argues,  by  the  fact  that 
the  transfer  is  such  as  to  leave  to  defendant 
no  valid  ground  of  objection  to  the  substitu- 
tion. A  defendant's  right  is  to  hare  a  cause 
of  action  prosecuted  against  him  by  the  real 
party  In  interest  But  <ts  has  been  elsewhere 
pointed  out  his  concern  ends  when  a  Judg- 
ment for  or  against  the  nominal  plaintiff 
would  protect  him  from  any  action  upon  the 
same  demand  by  another,  or  when,  as 
against  the  nominal  plaintiff,  be  may  assert 
all  defenses  and  counterclaims  available  to 
him  were  the  claim  prosecuted  by  the  real 
owner.  Giselman  v.  Starr,  106  Cal.  651,  40 
Pac.  8.  It  matters  not  to  the  defendant 
Whether,  In  truth,  the  transfer  be  genuine  or 
simulated,  so  long  as  in  law  it  is  sufficient 
to  protect  him.  But  the  concern  of  the  trial 
court  under  the  circumstances,  is  quite  dif- 
ferent. It  is  bound  to  give  due  effect  to  the 
Judgment  of  this  tribunal.  Its  duty,  there- 
fore. Is  not  alone  to  determine  whether  or 
not  the  transfer  is  such  as  will  protect  the 
defendant,  but  equally  to  determine  wheth- 
er the  transfer  be  genuine  or  Emulated  to 
evade  the  Judgment  of  this  court  To  a  genu- 
ine transfer,  as  has  been  said,  the  Judgment 
of  this  court  has  no  application.  But  a  simu- 
lated transfer  would  carry  no  interest,  and, 
nader  su<*h  circumstances,  a  party  would  be 
asking  a  substitution  that  he  might  prose- 
cute or  defend  in  person  rights  which  in  fact 
belonged  not  to  him,  but  to  another.  In  such 
a  case,  therefore,  the  trial  court  should  sat- 
isfy itself— First  that  the  rights  of  the  ad- 
verse party  would  be  protected  under  the 
substitution  asked;  and,  second,  that  the 
transfer  is  not  simulated  and  In  evasion  of 
the  Judgment  of  this  court;  and  only  when 
so  satisfied  should  it  make  its  order  permit- 
ting the  substitution. 

A  writ  of  mandate  should  Issue  directing 
the  superior  court  of  the  city  and  county  of 
San  Francisco,  and  the  Judge  of  department 
7  thereof,  to  permit  plaintiff  herein  to  con- 
duct personally,  in  his  own  Interest  and  be- 
half, and  on  the  part  of  the  nominal  plain- 
tiff, Samuel  W.  Latz,  the  action  in  question. 

Wo  concur:  BBATTY,  O.  J.;  TBMPLB, 
J.;  VAN  FLEET,  J.;  GAKOUTTB,  J.;  HAR- 
RISON, J. 
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PEOPLE)  T.  HAWLBT.     (Or.  20.)* 
(Supreme  Court  of  California.    Jan.  21,  1896.) 

BUKQLAHT— TriAI.— SePAKATION  OF  JORT — VER- 
DICT—  Evidence  —  Kbyersai. —  View— Prelim- 
i:<AKT  Ezaminatiom — Deposition— AuMissiBLB 
ON  Triau 

1.  On  a  trial  for  burglary,  the  jury,  after 
sereral  hours'  deliberation,  were  brought  in, 
towards  night,  and  announced  that  an  agree- 
ment conld  not  be  had  without  a  view  of  the 
premises.  The  court,  after  consulting  with 
counsel  apart  from  the  jury,  over  the  objection 
of  the  prosecution,  decided  to  allow  the  view, 
on  defendant's  request,  and,  with  his  consent, 
to  dismiss  the  jury  for  the  night,  as  no  view 
could  be  had  till  morning.  The  next  morning 
defendant's  counsel  privately  told  the  court  that 
he  would  move  to  dismiss  because  of  the  separa- 
tion of  the  jury,  at  which  the  court  became 
greatly  indignant,  and,  when  the  counsel  moved 
for  the  dismissal,  denied  the  motion,  and,  in  an 
indignant  tone,  told  the  jury  that  they  had  been 
dismissed  the  night  before  on  the  motion  and 
with  the  consent  of  defendant  and  his  counsel, 
but  "defendant  now  prefers  to  move  that  all  pro- 
ceedings in  this  case  be  dismissed."  The  jury 
then  retired,  and,  without  a  view,  in  five  min- 
Qtes,  returned  a  verdict  of  guilty.  Held,  that 
the  verdict  must  be  set  aside. 

2.  A  motion  to  discharge  defendant  in  a 
criminal  case  for  separation  of  the  Jury,  had 
on  his  motion  and  with  his  consent,  is  properly 
denied. 

3.  It  is  within  the  discretion  of  the  court, 
on  a  trial  for  burglary,  wheu  informed  by  the 
jury  that  they  cannot  agree  on  a  verdict  with- 
out a  view  of  the  premises,  to  allow  such  view, 
with  consent  of  defendant. 

4.  Pen.  Code,  §  1128,  requires  the  jury,  aft- 
er retiring  to  deliberate,  to  be  kept  together. 
Held,  that  the  requirement  is  mandatory,  and  a 
separation,  though  by  order  of  court,  with  con- 
sent of  the  defendant,  is  a  violation  of  the  re- 
quirement, and  vitiates  a  conviction. 

5.  In  a  criminal  trial  a  deposition  of  the  de- 
fendant, taken  on  his  preliminary  examination, 
is  admissible  to  impeach  his  testimony  as  to  the 
same  facts,  his  attention  having  been  first  call- 
ed to  it,  notwithstanding  Pen.  Code,  i  686,  pro- 
vides that  depositions  or  preliminary  ezam- 
Inntions  can  only  be  read  on  the  trial  where  the 
witness  is  dead,  or  insane,  or  absent  from  the 
state. 

OommlSBloners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  W.  R.  Daingertleld,  Judge. 

E.  O.  Hawley  was  convicted  of  burglary, 
and  from  the  Judgment  and  an  order  deny- 
ing a  new  trial  he  appeals.    Reversed. 

H.  A.  Massey  and  August  TUden,  for  ap- 
pellant. Atty.  Uen.  Fitzgerald,  for  the  Peo- 
ple. 

HAYNES,  O.  Upon  the  tnal  of  this  case 
the  defendant  was  found  guilty  of  burglary  in 
the  second  degree,  and  was  sentenced  to  im- 
prisonment in  the  state  prison  at  Folsom  for 
the  term  of  three  years;  and  from  that  Judg- 
ment, and  an  order  denying  his  motion  for 
a  new  trial,  he  appeals. 

Before  the  evidence  was  concluded,  the  de- 
fendant moved  the  court  for  an  order  permit- 
ting the  Jury  to  view  the  premises  alleged  to 
have  been  entered.  This  motion  was  denied, 
after  an  expression  from  the  Jury  as  to  their 
wishes;  nine  of  the  Jury  responding  that 
they  did  not  wish  to  view  the  premises,  two 

1  Rehearing  denied. 


expressing  a  desire  to  view  them,  and  the 
twelfth  Juror  remaining  silent.  Afterwards, 
the  evidence  having  been  concluded,  the  Jury 
were  instructed  by  the  court,  and  retired,  In 
charge  of  an  officer,  to  consider  their  verdict 
After  several  hours'  deliberation,  at  the  re- 
quest of  a  Juror,  the  court  directed  that  the 
jury  be  brought  in;  and,  having  reported 
that  they  had  not  agreed  upon  a  verdict,  the 
following  proceedings  were  had:  'The  Court: 
Gentlemen,  I  received  a  message  from  one 
of  the  Jury  with  regard  ^to  viewing  the  prem- 
ises. Do  I  understand  that  any  of  your  num- 
ber desires  to  view  the  premises  before  ren- 
dering a  verdict.  A  Juror:  Yes,  sir.  The 
Court:  The  message  that  reached  me  was 
that  an  agreement  could  not  be  arrived  at 
without  viewing  the  premises.  A  Juror: 
That  is  It  That  is  the  way  it  stands  now. 
The  Court:  I  sent  down  to  the  premises,  and 
was  informed  that  the  lady  In  possession  had 
gone  to  Sausallto,  and  will  not  be  back  until 
to-morrow  morning,  and  the  premises  are 
locked  up.  A  Juror:  It  would  be  Impossible 
to  agree,  without  seeing  the  premises,  the 
way  it  stands  now."  At  this  point  a  consul- 
tation was  had  between  Mr.  Massey,  one  of 
the  attorneys  for  the  defendant,  and  Messrs 
Hosmer  &  Dunn,  for  the  prosecution,  and 
the  court,  not  in  the  hearing  of  the  Jury, 
which  Is  essential  to  a  clear  understanding 
of  the  subsequent  proceedings.  The  follow- 
ing condensed  statement  of  said  consultation 
will  be  sufficient  for  that  purpose:  The 
court  expressed  a  desire  to  grant  a  view  ot 
the  premises,  and  Mr.  Massey  asked  the 
court  to  do  so.  Mr.  Hosmer  protested  that 
to  do  so,  or  to  allow  new  evidence  or  a  sepa- 
ration of  the  Jury,  would  be  equivalent  to  an 
acquittal,  whatever  the  verdict  might  be. 
The  court  suggested  that  if  the  defendant's 
attorney,  and  the  defendant  personally, 
would  consent,  a  view  might  be  had.  It  was 
then  late  in  the  evening,  and  the  question 
arose  whether  the  Jury  should  be  locked  up 
all  night,  as  a  view  could  not  be  had  untU 
morning.  Thfe  court  was  reluctant  to  lock 
them  up,  under  the  circumstances,  and  Ur. 
Massey  stated  that  he  would  consent  to  tbe 
separation,  and  that  the  defendant  would 
also.  The  court  said  that,  with  that  under- 
standing, he  would  allow  the  Jury  to  go 
home  for  the  night  and  reassemble  for  a  view 
next  morning;  and  it  was  arranged  that  Mr. 
Massey  should  make  a  motion  to  that  effect, 
the  court  being  of  the  opinion  that  defend- 
ant's consent  would  cure  the  Irregularity. 
The  conference  being  ended,  Mr.  Massef 
moved  that  the  Jury  be  allowed  to  separate, 
and  meet  again  in  the  morning,  and  then 
visit  the  premises.  Mr.  Hosmer  objected 
that  it  would  operate  as  a  dismissal  of  tlie 
charge,  as  it  Involved  a  constitutional  riglit 
of  the  defendant  The  defendant,  being  asi- 
ed,  personally  Joined  in  the  request  made  b; 
bis  attorney;  and  the  court  granted  the  mo- 
tion, and  gave  the  Jury  the  usual  admonition, 
and  dismissed  them  until  the  next  momiog 
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No  objection  or  exception  was  then  taken  by 
tlie  defendant  When  court  opened  next  morn- 
ing the  jury  appeared,  and  answered  to  their 
oames.  Mr.  Massey  then  stated  to  the  court, 
privately,  that  he  disliked  to  do  bo,  but  hia 
duty  to  his  client  compelled  him  to  ask  for  a 
dismissffi  because  of  the  separation  of  the  jury. 
At  this  point  Mr.  Tilden,  also  counsel  for 
defendant,  entered  the  court  room,  and,  be- 
ing asked  privately  by  the  court,  said  he  had 
advised  the  conrse  stated  by  Mr.  Massey. 
Thereupon  the  court  grew  indignant,  and 
suggested  that  counsel  were  precluded  from 
so  contending;  that  the  course  proposed  was 
self -stultifying  and  contemptuous;  and,  after 
a  reply  thereto  by  Mr.  Tilden,  the  court  turn- 
ed angrily  and  abruptly  from  counsel,  who 
thereupon  took  their  seats.  The  next  pro- 
ceeding took  place  within  the  hearing  of  the 
jury,  as  follows:  "Mr.  Massey:  If  the  court 
please,  in  this  case  1  understand  there  was 
a  virtual  dismissal  of  it  yesterday,  and  I  ask 
that  the  defendant  be  discharged.  The  Court: 
Motion  denied.  Mr.  Massey:  Exception. 
The  defendant  objects  to  all  further  proceed- 
ings. The  Court:  Gentlemen  of  the  jury: 
In  your  presence,  last  evening,  the  defend- 
ant and  his  counsel  moved  the  court  that  you 
be  sent  to  view  the  premises  where  the  al- 
leged burglary  took  place,  and  with  that  un- 
derstanding, on  his  motion,  you  were  excused 
until  this  morning.  The  defendant  now  pre- 
fers to  move  that  all  proceedings  in  this  case 
be  dismissed.  The  motion  has  been  denied 
by  the  court,  and  you  will  now  retire,  in 
charge  of  the  bailiff,  to  deliberate  upon  your 
verdict.  (The  above  was  said  In  a  tone  of 
great  Indignation.)  Mr.  Massey:  I  would 
like  to  say  the  defendant  is  perfectly  willing 
they  should  go  to  view  the  premises.  The 
Court:  1  cannot  listen  to  you  any  further, 
unless  you  have  motions  to  make."  Further 
colloquies  occurred  between  the  court  and 
counsel  -while  the  jury  were  leaving  the  court 
room,  and  after  they  had  retired.  After  five 
minutes'  absence  the  jury  returned,  with  a 
verdict  of  guilty,  and  were  then  discharged. 
Thereupon  cotmsel  for  defendant  moved  that 
all  the  proceedings  be  set  aside,  as  irregular, 
and  the  defendant  be  discharged.  This  mo- 
tion was  denied,  and  defendant  excepted. 

It  is  clear  that  the  judgment  In  this  case 
must  be  reversed.  The  fact  that,  after  sev- 
enl  hours'  deliberation,  the  jury  were  un- 
able to  agree  without  having  a  view  ot  the 
premises,  and  that,  without  such  view,  they 
returned  a  verdict  the  next  morning  after  a 
deliberation  of  only  five  minutes,  justifies  the 
conclusion  that  they  wa«  affected  by  some- 
thing aside  from  the  evidence,  all  of  which 
had  been  heard  befwe  their  retirement  the 
day  before.  Not  only  may  they  have  been 
influenced  by  the  manner  of  the  court,  but 
the  statement  that  the  defendant,  the  even- 
ing before,  moved  the  court  that  they  lie 
sent  to  view  the  premises,  but  that  "now  he 
prefers  to  move  for  a  dismissal  of  the  case," 
together  with  the  fact  that  they  were  not 


sent  to  view  the  premises,  may  be  reasonably 
supposed  to  have  led  to  the  almost  instan- 
taneous agreement  that  the  defendant  was  in 
fact  guilty.  They  bad  Dot  heard  the  colloquy 
between  the  court  and  counsel,  and  doubtless 
Inferred  from  the  language  of  the  court  that 
the  defendant  had  not  at  any  time  really  de- 
sired to  have  them  view  the  premises,  and 
that  such  view  would  have  added  to  the  evi- 
dence of  his  guilt. 

The  defendant's  motion  for  a  discharge, 
based  upon  the  proceedings  had  after  the 
jury  bad  retired  to  consider  of  their  verdict, 
resulting  in  their  separation  for  the  night, 
was  properly  denied. 

No  question  Is  made  by  appellant  based 
upon  that  part  of  the  order  of  the  court  per- 
mitting a  view  of  the  premises  after  the  case 
was  submitted  to  the  Jury.  Though  such 
proceeding  is  an  irregularity,  I  think  it  was 
within  the  discretion  of  the  court  to  grant  it, 
upon  the  request  of  the  defendant  He  liad 
asked  for  such  order  at  the  proper  time,  be- 
fore the  close  of  the  evidence,  and  it  was 
then  denied,  and  was  afterwards  asked  for 
because  of  a  statement  by  a  Juror  that  they 
were  unable  to  agree  without  it.  It  was 
therefore  presumably  for  the  benefit  of  the 
defendant,  and  would  have  been  nothing 
more  tlian  the  exliibltion  of  that  which  would 
elucidate  the  testimony  of  the  witnesses  al- 
ready heard,  and  which  the  court  in  the  ex- 
ercise of  its  discretion,  liad  excluded.  It  was 
within  the  spirit  of  section  1138,  Pen.  Code, 
which  permits  the  Jury,  after  they  have  re- 
tired for  dellberatiou,  if  there  be  any  dis- 
agreement between  them  as  to  the  testimony, 
to  be  brought  into  court;  and  in  such  cases 
the  practice  is  to  have  the  reporter  read  such 
parts  of  the  testimony  as  are  involved  in  the 
disagreement  It  was  little,  if  anything, 
more  than  would  have  been  the  exhibition  of 
a  map  which  had  been  referred  to  In  the  evi- 
dence, but  which  had  not  been  exhibited  to 
the  jury.  The  separation  of  the  Jury,  bow- 
ever,  was  unnecessary.  Section  1138,  Pen. 
Code,  provides,  "WhUe  the  jury  are  kept  to- 
gether, either  during  the  progress  of  the  trial 
or  after  retirement  for  deliberation,  they  must 
be  provided  by  the  sheriff  at  tlte  expense  of 
the  county  with  suitable  and  sufficient  food 
and  lodgings."  The  separation  of  the  jury 
after  they  are  sworn,  even  during  the  trial, 
was  never  permitted,  at  common  law,  in 
cases  of  felony,  and  in  many  states  is  not 
now  permitted  in  capital  cases.  Our  statute 
'permits  such  seinration  tn  all  cases  before 
the  submission  of  the  case,  in  the  discretion 
ot  the  court,  but  expressly  provides  that, 
after  retiring  to  deliberate  upon  their  ver- 
dict, they  must  be  kept  together.  Pen.  Code, 
{  1128.  The  court,  therefore,  had  no  au- 
thority, either  under  the  statute  or  at  com- 
mon law,  to  permit  the  separation;  nor 
could  the  consent  of  the  defendant  or  hia 
counsel  operate  to  empower  or  excuse  the 
violation  of  an  express  provision  of  the  stat- 
ute.   In  the  state  of  Ohio  the  statute  pro* 
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Tided  tbat  "In  the  ttlul  at  felooiea  the  jary 
a)]«JI  not  be  permitted  to  separate  after  ba- 
tn^  svorn,  until  dlseharged  bj  the  court" 
In  Oontwell  t.  State,  18  Ohio  8t  477.  481, 
after  the  Jury  were  sworn,  they  were  per- 
mitted to  separate  from  Saturday  until  Mon- 
day, with  the  defendant's  oousent,  and  it 
was  contended  that  he  could  not  complain  of 
the  action  of  the  court.  The  supreme  court 
said:  "It  is  to  be  observed  that  the  lan- 
guage of  the  statute  Is  imperative,  and  that 
no  provislou  la  made  for  exceptional  cases, 
nor  for  any  discretionary  action  In  the  mat- 
ter by  the  court,  either  with  or  without  the 
consent  of  the  parties.  The  statutory  prohi- 
bition was  not  left  to  be  so  easily  annulled. 
It  may  be  considered  an  ectabUshad  i«la- 
dple  in  this  state  that  the  defendant  cannot 
be  (wejudlccd  by  his  waiver  of  any  statu- 
tory requisition  in  the  prosecution  of  criminal 
offenses."  Without  entering  upon  or  decid- 
ing any  question  other  than  the  one  before 
us,  we  may  briefly  say  that  we  approve  wliat 
was  said  by  that  court,  above  quoted,  when 
applied  to  the  facts  of  this  case. 

The  motion  made  by  counsel  for  defend- 
ant for  his  discliarge,  based  upon  the  separa- 
tion of  the  Jury,  was,  however,  properly  de- 
nied. We  are  not  referred  to  any  case,  nor 
do  we  find  any,  where  such  separation  has 
been  held  to  operate  as  an  acquittal  of  the 
defendant,  though  it  is,  of  Itself,  and  without 
any  showing  of  improper  conduct  oo  the  part 
of  the  Jury,  or  of  any  of  them,  during  their 
separation,  a  sulUclent  ground  for  granting 
a  new  trial.  The  separation  by  leave  of  the 
court  was  not  misconduct  on  the  part  of  the 
jury,  but  a  violation  of  an  important  and  in- 
variable rule  existing  at  common  law  from 
the  very  Inception  of  the  Jury  system,  as 
well  as  under  the  statute,  and  which  has 
ever  been  regarded  as  Important  in  securing 
the  due  administration  of  Justice,  and  as  a 
necessary  safeguard  against  improper  extra- 
neous Influences.  In  Parker  v.  State,  18 
Ohio  St  88,  the  Jury  were  permitted  by  the 
court,  with  the  consent  of  defendant's  coun- 
sel, to  separate  twice  during  their  delibera- 
tions. The  court  said,  "The  plaintiff  in  error 
should  not  be  prejudiced  even  by  a  personal 
consent  glvm  under  circumstances  when  It 
could  not  be  withheld  except  at  the  risk  oC 
exciting  unkind  feelings  In  the  breasts  ot 
jurors  who  held  his  fate  in  their  hands;" 
citing  Blsh.  Cr.  Proa  |  827.  And  it  was 
held,  on  this  ground  alone,  that  a  new  trial 
should  have  been  granted,  and  the  Judgment 
was  reversed  and  a  new  trial  ordered.  In 
SUte  V.  Populus,  12  La.  Ann.  710,  It  was 
held  that  in  all  criminal  eases  the  separatioa 
of  the  jury,  though  by  leave  of  the  court, 
and  with  the  consent  of  the  accused  and  bis 
counsel,  will  vitiate  the  verdict  if  such  sep- 
aration takes  place  after  the  evidence  has 
been  closed  and  the  charge  given.  In  Woods 
v.  State,  43  Miss.  364,  it  was  held  tbat  the 
separation  and  dispersion  of  a  Jury  In  a 
capital  case,  though  by  tb«  consent  or  even 


at  the  request  of  the  prlacmer  on  trial,  viti- 
ates a  conviction;  that  wli*te  tbe  Jury  were 
so  exposed  to  intercourse  with  others  tbat 
they  "might  have  been  subjected  to  corrupt- 
ing or  Improper  influaxies,  that  fact  alone 
will  nullify  their  verdict"  To  the  same  ef- 
fect is  Wiley  V.  State,  1  Swan,  !to6,  aoB  Wes- 
ley V.  State,  11  Humph.  602,  in  both  of  which 
new  trials  were  ordered.  In  PelBer  v.  Com., 
IS  Pa.  St  4flS,  the  Jury,  after  being  im- 
paneled and  sworn,  were  permitted  to  sepa- 
rate, with  the  consent  of  the  prisoner.  Gib- 
son, C.  J.,  said:  "iSren  the  forms  and  usages 
of  the  law  conduce  to  Justice;  but  the  com- 
mon law.  which  forbids  the  eeiiaratian  of  a 
Jury  In  a  capital  case  before  th^  have  been 
discharged  of  the  prisoner,  touches  not  mat- 
ter of  form,  but  matter  of  substance.  It  is 
not  too  much  to  say  that,  if  it  were  alx^shed, 
few  influential  culprits  would  be  convicted, 
and  that  few  friendless  ones,  pursued  by  pow- 
erful prosecutors,  would  escape  conviction. 
Jurors  are  oiwa  to  p«:8uaaioi>,  as  other  men> 
and  neither  convenience  nor  eoonomy  ought 
to  be  consulted  in  order  to  guard  them 
against  it" 

The  court  did  not  err  in  receiving  in  evi- 
dence the  portion  of  the  deposition  of  the  de- 
fendant taken  upon  his  preliminary  examioa- 
tion  to  Impeach  his  testimony  given  upon  the 
trial  relating  to  the  same  facts,  his  atten- 
tion having  been  first  called  to  it  The  pro- 
vision of  the  Penal  Code  (section  686)  permit- 
ting such  depositions  to  be  read  upon  the 
trial  only  where  the  witness  is  dead,  or  in- 
sane, or  absent  from  the  state,  does  not  ap- 
ply to  its  use  to  Impeach  a  vrltnees  who  Is 
present  the  deposition  being  properly  certi- 
fied by  the  shorthand  reporter  as  required 
by  the  Code.  No  other  questions  need  be  no- 
.tlced.  The  judgment  and  order  appealed 
from  should  be  reversed,  and  a  new  trial 
granted. 

We  concur:   BBIiUHEB,  a;  BBITT,  Q, 

PBR  CURIAM.  For  the  reaeons  given  in 
the  foregoing  opinion  the  judgment  and  o^ 
der  m>pealed  from  are  reversed,  and  a  new 
trial  granted. 


BARFIBLD  v.  SOUTH  SIDB  IRRIGATION 

CO.    (Sac.  as.) 

(Supreme  Court  of  California.     Jan.  28,  1896.) 

AprB.Ui— Bill  o»  Ezcbptioni— Bqnrtr-p-RsicM- 

noir— EviDsaoB. 

1.  No  errors  of  law  need  be  specified  in  tbe 
bill  of  exceptions  to  enable  the  appellate  court 
to  consider  the  same, 

2.  la  a  suit  to  csnc^  a  grant  of  a  right  ot 
way  for  an  irrigation  ditch,  on  the  ground  of 
breach  of  a  representation  tnst  the  ditch  would 
be  so  located  that  the  Krantor  could  irrigate  hia 
land  to  the  best  adrantaKe,  evidence,  merel;, 
that  if  the  ditch  had  bepn  placed  in  one  eom«r 
of  the  land  it  would  have  been  upon  higher  land, 
does  not  entitle  plaintiff  to  a  rescissioiu 

S.  In  a  suit  to  cancel  a  grant  of  a  right  of 
way  for  an  irrigatioa  ditch,  %  having  bsan  th* 
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Crantoi'a  object,  in  grauttng  the  right  of  way, 
to  secare  vnier  for  irrigating  his  hnd,  parol  ev- 
idence of  false  representation  by  the  agent  of 
the  grantee  as  to  tfie  amount  of  water  the  gran- 
tee would  be  able  to  control  i*  admissible. 

Department  1.  Appeal  from  superior  court. 
Kings  county;  Jnstln  Jacobs,  Judge. 

Action  by  Margaret  Barfield  against  the 
South  Side  Irrigation  (Dompany,  a  corpora- 
tion. There  was  a  Judgment  for  defendant, 
and  {dalntiff  appeals.    Beversed. 

Bowcn  Irwin  and  Frank  H.  Farrar,  for  ap- 
pdlant.  Lamberaon  &  Mlddleooff.  for  re- 
spoodenb 

OABOinTB,  J.  Plahitlff  brought  an  ac- 
tion to  cancel  a  deed  given  by  her  to  defead- 
ant  toe  a  right  of  way  for  a  water  ditch,  up- 
on the  ground  c^  false  representatlona  and 
fkltore  of  consideration;  asd  the  answer  spe- 
dflcaUy  denied  all  the  allegations  of  the  eom- 
Idalnt.  At  the  trial  it  was  stipulated,  In 
open  eoort;  that  the  parties  intended  the  deed 
to  transfer  a  mere  right  of  way  for  ditch 
parpo«e8»  althoagk  the  deed.  In  form,  waa 
a  grant.  At  the  conclusion  of  plaintiff's  evi- 
dence a  nonwilt  was  granted  as  to  the  relief 
asked  in  aettlng  aside  and  canceling  the  deed, 
and  a  decree  was  akao  entered  that  the  deed 
be  reformed  in  accordance  wit^  tiie  afbresatd 
stipnlatlon.  That  portion  of  the  Judgment 
88  to  tlie  matteiB  covered  Xty  the  nonsalt  Is 
appealed  from,  upon  a  bill  of  exceptions. 

It  Is  Insisted,  upon  the  part  of  respondent, 
that  Ote  bill  of  exceptions  cannot  be  consid- 
ered, because  no  specificatiozks  of  errors  of 
law  are  embodied  therein.  Miller  v.  Wade, 
87  Cal.  410,  2&  Pac.  487,  is  reUed  upcn  to  sup- 
port tUs  position.  But  the  doctrine  there  de- 
clared failed  to  receive  the  sanction  of  a  ma- 
>>rlt7  of  the  court,  and  therefore  is  not  au- 
thority. Upon  an  examination  of  the  an- 
tliorltles  there  cited  to  support  the  principle 
annoanced  in  that  case.  It  will  be  found  that 
tbey  fail  to  meet  the  test;  and  Shadbume  ▼. 
Daly,  76  Oal.  855,  18  Pac.  403,  declares,  to  the 
contrary,  that  no  errors  of  law  need  be  sped- 
fled  In  the  bill  of  exceptions. 

The  motion  for  a  nonsuit  was  made  gen- 
erally, and  also  specially,  vipoa  the  ground 
that  defendant  made  no  representations  to 
plaintiff  as  to  the  ownership  by  it  of  the  wa- 
ters of  Lower  Kings  River  Ditch  Company 
soflSctent  to  Irrigate  abont  7,040  acres  of 
land,  or  that  tt  owned  or  controlled  any 
amount  of  water  sufficient  to  irrigate  any 
portion  of  said  land.  The  motion  fw  a  non- 
suit was  also  based  upon  the  farther  ground 
"that  the  plaintiff  has  not  shown  that  the 
defendant  agreed  to  construct  a  ditch,  through 
the  land  in  question,  in  such  a  manner,  and 
apon  sach  routes,  and  In  such  localities  as  tb 
enable  the  plaintiff.  In  the  easiest  and  most 
IMBCticaMe  manner,  or  to  the  best  advantage, 
to  Irrigate  an  of  aald  secticms  of  land  from 
the  waters  flowing  in  and  through  said 
dlteb."  Among  other  things,  the  complaint 
•Hesed  that  defendant  represented  Itedf  ts 


be  the  owner  of  certain  wutere  of  Lower 
Kings  River  Ditch  Company,  upon  which- 
representations  plalntifl  relied,  and  which 
were  false;  and  the  complaint  fnrtlker  al- 
leged that  defendant  represented  that,  if 
plaintiff  would  execute  a  deed  of  right  of 
way  across  her  land,  for  ffltch  pntpoees,  It 
(defendant)  would  locate  a  water  ditch  over 
and  upon  such  right  of  way,  which  would 
enable  her  to  the  best  advantage  to  Irrigate 
her  land,  amounting  to  1,240  acres.  It  Is 
further  alleged  that  defendant  represented 
to  plaintiff  that  it  had  so  located  the  ditch, 
and  that  such  representations  were  false,, 
and  that  the  ditch,  as  located,  would  not  en- 
able plaintiff  to  Irrigate  her  said  lands.  There- 
is  no  evidence  whatever  In  the  recor^  tliat 
the  ditch,  as  located,  was  not  so  placed  but 
that  water  could  be  taken  from  It  to  and  over 
any  part  of  plaintiff's  land,  or  that  its  loca- 
tion was  not  a  good  one,  and  advantageous 
for  the  irrigation  of  all  of  her  said  lands. 
Hence,  It  would  seem  nnnecessary  to  enter 
Into  a  consideration  of  the  question  as  to 
whether  or  not  the  agreement  in  this  respect 
was  as  alleged  by  the  complaint.  Conceding 
such  to  be  the  fact,  still,  if  there  was  no  evi- 
dence Introduced  at  the  trial  of  Its  violation, 
plaintiff  failed  to  make  out  a  cause  of  action 
in  this  regard.  There  was  evidence  to  the 
effect  that  at  a  certain  comer  of  her  land 
13ie  ditch  could  have  been  placed  npon  higher 
ground,  but  this  evidence,  ot  itself,  only  tend- 
ed to  establish  the  fact  inferentlally,  and,  we 
think,  was  too  weak,  remote,  and  unsatisfac- 
tory upon  which  to  declare  a  noncompliance 
wltti  the  agreement  This  evidence  may  all 
have  been  true,  and  stUi  substantially  the 
entire  tract  have  been  susceptible  of  irriga- 
tion from  the  ditch  as'  located.  Plaintiff 
should  have  made  a  stronger  case  upon  this 
issue. 

We  think  there  can  be  no  question  but  that 
there  was  a  substantial  showing  that  defend- 
ant represented  itself  to  be  the  owner  of  the 
waters  of  the  Lower  Kings  River  Ditch  Com- 
pany. The  preliminary  written  agreement, 
entered  into  by  these  parties  some  days  prior 
to  the  execution  of  the  deed,  fairly  indicates 
that  fact.  That  agreement  recites  that  it  (de- 
fendant) was  organized  "for  the  purx)Ose  of 
constructing  a  ditch  and  Irrigating  a  tract  of 
land  containing  atx>ut  7,040  acres"  (plaintiff's 
land  being  part  of  this  tract);  that  it  was  to 
secure  its  water  supply  from  the  said  Lower 
Kings  River  Ditch  Company.  It  agreed  to 
sell  plaintiff  water  npon  certain  terms  and 
conditions,  and  agreed  that  plabitiff  should 
have  her  pro  rata  of  all  the  water  "now 
owned  and  proposed  to  be  distributed  on  said 
7,040  acres  of  land."  Indeed,  by  the  agree- 
ment, it  assumes  to  own  certain  waters  of  the 
Lower  Kings  River  Ditch  Company,  and  con- 
tracts to  dispose  of  them  to  plaintiff  In  cer- 
tain amounts  and  under  certain  conditions, 
in  consideration  of  her  giving  this  deed  of 
right  of  way.  In  addition  to  the  rentals  in 
the  agreement,  parol  evidence  w^s  offered, 
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showing  that  one  Helnleln,  who  was  the 
agent  of  defendant,  and  engaged  in  securing 
this  deed  from  plaintiff,  repreeented  to  her 
agent  that  defendant  was  the  owner  of  suffi- 
cient water  to  Irrigate  the  entire  tract  of 
7,010  acres.  We  think  this  parol  evidence 
clearly  admissible,  and,  taking  all  the  evi- 
dence together  upon  this  point,  we  are  satis- 
fied the  court  was  not  justified  In  holding 
that  these  representations  as  to  the  owner- 
ship of  this  water  were  not  made  to  plaintiff, 
if  the  court  so  held.  There  is  also  evidence 
in  the  record  to  the  effect  that,  at  the  time 
these  representations  were  made,  and  at  the 
time  the  deed  was  executed,  defendant  was 
not  the  owner  of  any  of  these  waters,  and 
that  thereafter,  and  up  to  the  date  of  the 
tilal  of  this  cause,  never  did  own  but  six 
shares  of  the  stock  of  the  Lower  Kings  River 
Ditch  Company,  which  Interest  was  wholly 
insufficient  to  give  plaintiff  the  proportion  of 
the  water  to  which  she  was  entitled  under 
the  agreement.  That  the  deed  to  defendant 
was  given  by  reason  of  the  representations 
made  to  plaintiff  by  it  as  to  the  ownership 
of  water  that  could  be  used  for  the  Irriga- 
tion of  her  tract  of  land  is  plain.  Indeed, 
her  object  in  giving  the  deed  was  to  secure 
from  defendant  water  for  the  purpose  of  ir- 
rigating her  land.  Without  pursuing  the  sub- 
ject further,  it  Is  sufficient  to  say  we  think 
plaintiff,  by  her  evidence,  made  a  prima  fade 
■cause  of  action  upon  this  branch  of  the  case. 
There  Is  nothing  In  the  point  that  the  ac- 
tion was  not  begun  in  time.  We  think  the 
Judgment  appealed  from  should  be  reversed, 
and  the  cause  remanded.    It  Is  so  ordered. 

Weconcur:  HARRISON, J.;  VAHFLEET, J. 


ZILLMBR  T.  GERIOHTEN  et  aL     (No. 

15.920.) 

(Supreme  Court  of  California.     Jan.  21,  1896.) 

PkOBATE  CoUBT — JUKI8DI0TION — ADMINISTRATOB'S 

Deed — Collateral  Attack — Nonsuit 
—Evidence. 

1.  An  order  of  sale  in  administration  pro- 
ceedings, reciting  the  dne  publication  of  an  or- 
der to  snow  cause  why  the  sale  should  not  be 
made,  is  sufficient  proof  of  such  publication  to 
admit  the  administrator's  deed  as  evidence  of 
plaintiffs  title,  in  ejectment,  nothing  appearing 
in  the  transcript  to  show  that  said  order  was 
not  published. 

2.  Where  it  appears  that  a  probate  court 
in  ordering  the  sale  of  decedent's  land,  acquired 
jurisdiction  of  the  subject-matter  and  all  inter- 
ested persons,  the  administrator's  deed  cannot 
be  collateral^  impeached  for  want  of  regularity 
in  the  subsequent  proceedings. 

3.  Evidence  ot  plaintiffs  actual  possession 
prior  to  that  of  defendants,  who  were  m  posses- 
sion at  the  time  of  the  commencement  of  the  ac- 
tion, is  sufiicient  proof  of  title  as  against  a  mo- 
tion for  nonsuit  in  an  action  of  ejectment. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Cruz 
county;   J.  H.  Logan,  Judge. 

Action  by  John  G.  Zlllmer  against  Lonls 
Gerichten  and  another  to  recover  a  tract  of 


land.    A  motion  for  a  nonsuit  was  sostals- 
ed,  and  plaintiff  appeals.    Reversed. 

Wm.  T.  Jeter  and  Chaa.  B.  Younger,  for 
appellant    W.  D.  Storey,  for  respondents. 

VANCLIBP,  CJ.  Action  to  recover  from 
the  defendants  the  possession  of  a  small 
piece  of  land,  containing  2%  acres,  to  which 
the  plaintiff  claims  ownership  and  the  right 
of  possession.  The  defendants  deny  the  al- 
leged ownership  and  right  of  possession, 
and  allege  that  they  own  the  demanded 
premises,  and  are  rightfully  in  i>08ses- 
slon  thereof.  At  the  close  of  the  evidence 
on  the  part  of  plaintiff,  the  defendants  mov- 
ed for  Judgment  of  nonsuit,  and  their  mo- 
tion was  granted.  Plaintiff  appeals  from 
the  Judgment,  and  from  an  order  denying 
his  motion  for  a  new  trial,  and  contends 
that  the  court  erred  in  granting  the  noa- 
suit,  and  also  in  rejecting  evidence  offered 
by  the  plaintiff.  No  brief  has  been  filed  in 
this  court  on  behalf  of  respondents,  and  al- 
though I  have  endeavored  to  supply  that  de- 
ficiency, so  far,  at  least,  as  the  labor  of 
counsel  may  be  properly  imposed  upon  the 
court,  the  result  Is,  possibly,  not  so  favora- 
ble to  respondents  as  it  might  have  been  If 
such  labor  had  been  performed  by  their 
counsel. 

Plaintiff  put  in  evidence  a  United  States 
patent,  dated  May  20,  1872,  granting  to  F. 
B.  Bailey  lots  Nos.  1,  2,  and  3,  section  31, 
township  10  S.,  range  1  W.,  M.  D.  M.,  and 
parol  testimony  tending  to  prove  that  tbe 
demanded  premises  were  wholly  within  said 
lot  No.  3;  then  introduced,  without  objec- 
tion, a  deed,  dated  December  8,  1882,  from 
Henry  C.  Wheeler  granting  to  plaintiff  said 
lot  No.  3.  Plaintiff  next  offered  a  deed,  dat- 
ed July  8,  1873,  from  F.  B.  Bailey,  as  ad- 
ministrator of  the  estate  of  William  W^at- 
son,  deceased,  to  Henry  C.  Wheeler,  for  said 
lot  No.  3,  together  with  tbe  record  of  pro- 
ceedings In  tbe  probate  court  la  the  mat- 
ter of  the  estate  of  Watson,  by  which  It 
was  claimed  said  administrator  was  author- 
ized to  sell  said  lot  No.  3.  Defendants  ob- 
jected to  said  administrator's  deed  to  Wheel- 
er on  the  alleged  grounds— First,  that 
it  did  not  appear  that  the  order  to  show 
cause  why  the  sale  should  not  be  made 
was  published  as  required  by  law;  second, 
that  tbe  notice  of  sale  was  not  published 
for  the  time  required  by  law  and  the  order 
of  the  court;  third,  that  "no  notice  of  bear- 
ing the  report  of  said  sale  was  given,  and 
no  order  of  court  made  fixing  the  date  of 
said  hearing."  The  court  sustained  the  ob- 
jection, and  excluded  the  admlnlstrator'8 
deed  to  Wheeler.  Plaintiff  also  Introduced 
evidence  tending  to  prove  that  Wheeler  was 
in  possession  of  the  demanded  premises  at 
the  time  he  conveyed  the  same  to  plaintiff, 
and  that  plaintiff  was  In  actual  possession 
thereof,  by  having  Inclosed  the  same  with 
his   adjoining  land,   during  tbe   winter  of 
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1892-63,  prior  to  the  oommencement  of  this 
action;  and  there  was  no  evidence  tending 
to  prove  prior  possession  by  the  defendants, 
or  that  they  had  any  kind  of  title  to  the  de- 
manded premises.  On  the  evidence  as  al>ove 
stated  the  plaintiff  rested,  and  It  does  not 
appear  In  what  respect  it  was  claimed  by 
defendants  to  be  deficient  when  they  mov- 
ed for  the  nonsuit. 

1.  I  thlnic  the  court  erred  in  sustaining 
defendants'  objection  to  the  administrator's 
deed  to  Wheeler.  The  petition  of  the  ad- 
ministrator for  the  order  of  sale  is  In  due 
form,  stating  all  jurisdictional  facts,  and  no 
objection  to  It  is  made.  The  order  of  sale, 
also,  compiles  strictly  with  the  requirements 
of  the  statute,  and  recites,  among  other 
things,  that  upon  the  filing  of  the  petition 
on  August  17t  1872,  "an  order  was  there- 
upon made  directing  all  persons  Interested 
in  said  estate  to  appear  before  this  court, 
at  the  court  room  thereof,  on  Saturday,  the 
28th  day  of  September,  A.  D.  1872,  at  10 
o'clock  a.  m.,  to  show  cause  why  an  order 
should  not  be  granted  to  said  administra- 
tor to  sell  so  much  of  the  real  estate  of 
the  deceased  as  should  be  necessary,  and 
ordering  that  a  copy  of  said  order  to  show 
cause  be  published  at  least  four  successive 
weeks  In  the  Santa  Cruz  Sentinel,  a  news- 
paper printed  and  published  In  the  city 
and  county  of  Santa  Cruz."  Then,  after 
reciting  who  were  heirs  of  the  deceased, 
that  the  minor  heirs  had  no  general  guard- 
Ian,  the  appointment  of  an  attorney  ad 
litem  for  them,  and  the  appearance  of  said 
attorney  for  the  minor  heirs  and  the  at- 
torn^ for  the  administrator  on  the  day  ap- 
pointed for  the  hearing  (September  28, 
1872),  proceeds  to  recite  that,  "upon  satis- 
factory proof  by  the  affidavit  of  B.  P. 
Eooser,  a  competent  witness,  of  the  pub- 
lication of  a  copy  of  said  order  to  show 
cause,  in  said  newspaper,  at  least  four  suc- 
cessive weeks,  and  as  often  during  said 
period  of  four  weeks  as  said  paper  was 
regularly  issued,  this  court  procefeded  to 
the  hearing  of  said  petition,  and  beard  and 
examined  the  allegations  and  proofs  of  the 
petitioner;  no  person  Interested  In  said  es- 
tate or  otherwise  appearing  to  oppose  said 
application."  It  then  recites  that  the  court 
fonnd  all  the  allegations  or  the  petition 
to  be  true,  and  "that  all  the  proceedings 
upon  this  application  have  been  in  all  re- 
spects strictly  conducted  in  accordance  with 
and  as  provided  in  the  statute  regulating 
the  sales  of  real  estate  belonging  to  the  es- 
tates of  deceased  persons."  It  does  not  ap- 
pear in  what  respect  the  publication  of  the 
order  to  show  cause  was  claimed  to  be  de- 
fective, the  affidavit  of  Kooser  not  appear- 
ing In  the  transcript;  but  It  is  not  denied 
that  the  order  was  published  as  above  recit- 
ed, nor  is  there  anything  in  the  transcript 


indicating  that  it  was  not  so  published.  It 
therefore  appears  that  the  probate  court  ac- 
quired jurisdiction  of  the  subject-matter  of 
the  petition,  and  of  all  persons  interested  In 
the  estate  of  Watson;  and  it  is  not  denied, 
but  impliedly  admitted,  that  the  court  con- 
firmed the  sale.  Furthermore,  the  transcript 
contains  no  evidence  that  the  probate  court 
did  not  fix  a  time  for  hearing  the  report  of 
the  sale,  and  give  proper  notice  thereof,  nor 
that  the  notice  of  sale  was  not  published  as 
required  by  law  and  the  order  of  the  court. 
Conceding,  however,  that  the  proceeding  for 
confirmation  of  the  sale  was  Irregular,  as 
claimed,  and  that  notice  of  the  sale  was  not 
published  for  the  time  required  by  the  or- 
der of  court,  yet  these  irregularities  or  er- 
rors in  the  exercise  of  unquestionable  juris- 
diction would  not  invalidate  the  sale  nor 
the  administrator's  deed  to  the  extent  of 
making  them  vulnerable  to  the  collateral 
attack,  made  upon  them  in  the  court  below. 
Dennis  v.  Winter,  63  Cal.  16;  Smith  v.  Bls- 
ealluz,  83  Cal.  358,  21  Pac.  15,  and  23  Pac. 
314;  Richardson  v.  Butler,  82  Cal.  174,  23 
Pac.  9:  Phelan  v.  Smith,  100  Cal.  171,  34 
Pac.  667.  "Jurisdiction  existing,  any  order 
or  judgment  is  conclusive,  in  respect  to  its 
own  validity,  in  a  dispute  concerning  any 
right  or  title  derived  through  it,  or  any- 
thing done  by  virtue  of  its  authority."  Van 
Fleet,  CoU.  Attack,  p.  29,  !  17.  The  deed 
was  not  objected  to  on  the  ground  of  irrele- 
vancy, nor  was  It  irrelevant;  for,  even  if 
plalntifC  had  failed  to  connect  it  with  the 
patent  to  Bailey,  as  he  presumably  intended, 
still  he  was  entitled  to  connect  his  posses- 
sion with  that  of  Wheeler. 

2.  As  above  stated,  the  evidence  for  plain- 
tiff tended  to  prove  prior  actual  possession 
of  the  demanded  premises  by  the  plaintiff. 
As  against  the  defendants,  who  were  alleged 
to  be  wrongfully  in  possession  when  the  ac- 
tion was  commenced,— March  1,  1893,— the 
prior  possession  of  plaintiff  was  prima  facie 
evidence  of  his  title.  Morton  v.  Folger,  15 
CaL  173;  Leonard  v.  Flynn,  89  Cal.  543,  26 
Pac.  1099;  McGovem  v.  Mo  wry,  91  Cal.  383, 
27  Pac  746.  A  nonsuit  should  be  denied 
when  there  is  any  evidence  tending  to  sus- 
tain plaintiff's  case,  without  passing  upon 
the  question  as  to  the  sufficiency  of  such 
evidence.  Felton  v.  Millard,  81  CaL  540, 
21  Pac.  633,  and  22  Pac.  750.  And  for  this 
reason,  also,  I  think  the  nonsuit  should  have 
been  denied.  I  conclude  that  the  order  and 
judgment  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:   BELCHER,  0.;  BRITT,  C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion,  the  order  and  judg- 
ment are  reversed,  and  the  cause  remanded 
for  a  new  trlaL 
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MOUNTAIN  TITNNIIL  GBAVBL  MIN.  CO. 

T.  BRYAN  et  al.     (No.  18,406.) 
(Supreme  Court  of  O&lifomia.    Jan.  21,  1896.) 

APPBAL  —  DbCISION  —  RB7ERSAti  —  KbW     THlAlr- 

Ordeii— Form. 

1.  Where,  on  appeal  on  the  gronni  that  the 
findings  are  not  supported  by  the  eridence,  re- 
spondent fails  to  appear,  and  point  out,  by  eithwr 
oral  or  written  arguments,  where  the  evidence 
in  support  of  the  findings  may  be  found,  the  rec- 
ord being  voluminoas,  a  n«w  trial  will  be  order- 
ed. 

2.  An  order  granting  a  new  trial  does  not, 
until  such  order  is  affirmed  on  appeal,  or  the 
time  for  appeal  therefrom  has  expired,  racate 
the  judgment,  so  as  to  prerent  an  appeal  from 
being  taken  from  the  judgment.  Piaros  t.  Birk- 
holm  (Cal.)  43  Pac.  205,  followed. 

3.  Where  a  new  trial  is  granted  as  to  cer- 
tain issues  only,  the  order  should  Btat«,  in  tema, 
the  issnes  to  be  retried,  instead  of  referring  to 
such  issues  as  those  covered  by  certain  finding* 
of  fact 

Department  1.  Appeal  from  superior  court, 
Placer  county;  W.  H.  Grant,  Judge. 

Action  by  the  Mountain  Tunnel  Gravel  Min- 
ing Company,  a  corporation,  against  Hamblin 
S.  Bryan  and  others.  There  was  a  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

Andrew  Tbome,  for  appellant  Tattle  & 
Tuttle,  John  M.  Fulweller,  and  Bamtlton  & 
Hamilton,  for  respondenls. 

GAROUTTB,  J.  This  is  an  action  of  eject- 
ment brought  against  various  defendants,  eactt 
defendant  being  in  poeseasion,  and  claiming 
separate  portions  of  the  tract  of  land  d»- 
scribed  in  the  complaint  Defendants  an- 
swered separately,  denying  plaintiff's  claims, 
and,  as  an  affirmative  defense  and  by  way  of 
cross  complaint  set  out  equitable  titles,  and 
asked  for  a  specific  performance.  The  trial 
court  found  against  the  claims  of  plaintiff, 
and  decreed  si)eclflc  performance.  Plaintiff 
appealed  from  the  Judgment,  and  also  moved 
for  a  new  trial  upon  various  grounds,  wbi(4i 
motion  was  granted  by  tbe  conrt  in  part  and 
d«iied  in  part  The  court,  after  declaring 
that.  In  its  (pinion,  certain  findings  of  fact, 
enumerating  them  seriatim,  were  not  aupirart- 
ed  by  the  evidence,  made  tbe  following  order: 
"It  is  ordered  that  a  new  trial  be,  and  tbe 
same  is  hereby,  granted  aa  to  the  Issue  of  fact 
involved  in  the  said  proceedings,  the  evidence 
at  said  new  trial  to  be  directed  solely  to  the 
issues  of  fact  therein  involved;"  and  there- 
upon denied  the  new  trial  upon  all  other 
grounds.  This  appeal  fai  by  plaintiff  from  the 
order,  upon  the  ground  that  a  new  trial  shonld 
have  been  granted  as  to  the  entire  action. 

Appellant  insists  that  findings  nmnbered  83, 
35,  and  36  are  not  supported  by  tbe  evidence. 
The  facts  covered  by  those  findings  relate 
aoHAj  to  the  rights  and  claims  of  defendaait 
and  respondent  Bryan;  and  as  be  has  not 
deemed  the  matter  of  sufficient  Importance  to 
appear  before  this  court,  either  by  oral  or 
written  argument,  and  point  out,  in  a  some- 
vhat  Tolnminous  record,  where  the  evidence 


may  he  found  wMeh  supports  thea*  finding* 
at  fact,  we  wilt  assome  there  is  no  snch  evi- 
dence; and  for  that  reason  will  order  a  new 
trial  ct  the  entire  case  as  to  respondent  Bry- 
an. K^y  V.  Bradbury,  104  CaL  237,  37  Pac 
872,  and  cases  there  cited. 

It  is  insisted  that  the  findings  do  not  sup- 
port the  Judgment;  and  respondMits  Scberer 
and  Clark  urge  as  a  bar  to  the  consideration 
of  that  question  that  the  Judgment  cannot 
now  be  attacked,  for  tbe  reason  that  it  wa» 
set  aside  by  tbe  order  granting  the  new  trial 
aa  to  'certain  portions  of  the  case;  hut  tiaia 
cmtention  cannot  be  sustained.  As  to  wliat 
effect  an  order  granting  a  new  trial  by  the' 
trial  court  has  upon  the  Judgment,  we  refer 
to  the  very  recent  case  of  Pierce  t.  Birkbolm 
(decided  Jan.  10,  1886)  4S  Pac.  208,  where  tbe- 
question  was  directly  involved,  and  carefully 
considered.  The  court  there  concluded  that 
an  order  made  by  the  trial  court  granting  a 
motion  for  a  new  trial,  until  afflrmed  by  tliia 
court,  or  until  tbe  time  to  appeal  therefrom 
had  expired,  did  not  set  aside  and  vacate  the 
Judgment;  that  during  this  time  the  Judg- 
ment had  such  life'  that  an  appeal  could  be- 
taken from  it;  and  that,  in  effect,  it  was  not 
dead  but  sleeping.  Inasmuch  as  we  think 
the  case  must  be  sent  back  for  a  new  trial  as 
to  all  the  defendants,  and  in  view  of  the 
fact  that  the  respondents  who  have  appeared 
in  this  court  have  not  at«:ued  those  matt«« 
upon  their  merits,  relying  solely  upon  the 
position  that  the  order  for  a  new  trial  set 
aside  the  Judgment,  we  will  not  enter  into- 
a  consideration  of  the  points  made  by  appel- 
lant that  the  cross  complaints  do  not  etote 
causes  of  action,  and  that  the  Judgment  la  not 
supported  by  the  findings.  Before  another 
trial  is  had,  we  suggest  that  respondents  look 
well  to  the  sufficiency  of  their  cross  com- 
plaints, and  amend  them,  if  such  course  be 
deemed  advisable. 

In  granting  the  new  trial  In  thi«  ease,  the 
conrt  had  in  view  tlie  practice  recognized  and 
approved  in  ILand  St  Town  Co.  v.  Neale,  7» 
Cal.  68,  !»  Pac.  372,  Duff  v.  Duff,  101  Cal.  1. 
38  Pac.  487,  and  Fallbrook  Irr.  Dlst  v.  Ablla. 
106  Cal.  868,  39  Pac.  793;  but,  in  granting  a 
new  trial  as  to  certain  particular  Issues  only, 
the  trial  court  should  with  great  certainty  re- 
cite the  issues  In  tems  upon  which  the  new 
trial  is  to  be  had.  This  should  be  done  In  or- 
der that  both  counsel  and  the  trial  court,  and 
this  court  upon  appeal,  may  know  exactly 
the  questions  involved  within  the  scope  of  tbe 
order.  The  order  in  this  case  uses  the  word 
"proceedings"  where  probably  the  word  "flnd- 
Ings"  was  intended,  and  also  the  word  "Is- 
sue" where  "issues"  was  contemplated.  If 
these  are  not  clerical  errors,— cmd  we  have  no 
way  ot  determining  the  fact,— then  the  order 
is  so  indefinite  that  it  should  be  held  to  be 
general  in  its  terms;  but,  even  conceding 
these  things  to  be  purely  clerical  mistakes, 
still,  as  a  rule  which  we  think  should  be  in- 
variably followed,  an  order  granting  a  new 
trial  pro  tanto  should  not,  u  in  this  caae. 
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grani  um  oraer  as  n>  ine  nnies  eoTerea  07 
certain  nombered  findings  of  fact;  for  Bucfa 
an  order  leaves  the  matter  open  aa  to  wbat  Is- 
sues are  really  Included  within  Its  scope,  and 
often  makes  It  dlfillcnlt,  if  not  impossible,  for 
the  trial  coart,  or  tor  this  court,  to  say  what 
lg8ues  the  «mrt  had  in  mind  when  the  order 
was  made.  As  a  striklBS  UlostRition  of  the 
goondness  of  onr  position,  we  retet  to  finding 
of  fact  No.  29,  fonnd  In  this  records  A  new 
trial  was  Md«^  by  the  trial  court  as  to  the 
Issue  or  lasnes  Invc^ed  therein;  but,  upon  ex- 
amination of  tliat  finding,  we  are  entirely  un- 
able to  ascertain  the  partlcniar  tract  of  land 
to  which  reference  is  there  liad.  In  the  pres- 
ent case,  by  our  construction  of  the  order,  it 
grants  a  new  trial  as  to  so  many  Important 
questions  raised  by  the  pleadings  that  we 
deem  it  the  better  course  that  the  wltole  case 
{Shall  again  be  retried.  We  are  ei^clally  firm 
la  this  contusion  when  we  take  into  cmisld- 
eratioo  the  defects  appearing  upon  the  face 
of  the  order,  and  the  doubts  which  would 
probeUy  arise  In  the  minds  of  both  court  and 
counsel  aa  to  tbe  exact  issues  which  were  re- 
quired to  be  retried  under  the  directktna  there- 
la  ocmtained. 

For  the  foregoing  reasons,  the  judgment 
and  order  are  reTersad,  and  the  cause  re- 
manded. 

We  ooacoR  VAN  FLBBT,  >.',  BAHRI- 
SON,  J. 


BEER  T.  CUFTON  et  al.     (No.  15,»58.) 

(Sapreme  Court  of  Califomia.     Jan.  21,  1896.) 

EsToppsL  IN  Pais. 

I*  an  action  by  the  payee  of  a  note 

against  the  maliers,  it  appeared  that  plaintiff  had 
iDdoiacd  to  two  of  the  makers  other  note*,  bat 
was  not  Uable  tiiereon,  on  account  of  their  fail- 
ure to  make  due  demand,  which,  after  maturity, 
u'vre  turned  over  to  tbe  other  maker  to  secure 
biiD  from  liabiiity  on  the  note  in  suit,  which,  at 
bia  dictation,  was  executed  in  a  nonnegotiable 
form:  he  having  refused  to  aign  it  in  its  original, 
negotiable  form,  under  the  belief  that  thereby  he 
nuald  be  able  to  set  off  tiie  other  notsH  against 
liability  on  it.  BeUL  that  plaintiff  was  not  estop- 
ped, as  against  the  latter  malcer,  to  deny  her  lia- 
bility on  the  notes  indorsed  by  her  and  turned 
over  to  him,  bo  as  to  enable  liim  to  set  them,  off 
against  her  claim. 

Commissioners'  declskm.  Department  2. 
Appeal  from  superior  court,  Mendocino  coun> 
ty;  R.  McOarvey,  Judge. 

Action  by  Jennie  Beer  against  B.  Clifton 
and  others.  There  was  a  judgment  for  plain- 
till,  and  defendants  appeal.    Affirmed. 

J.  H.  Seawell  and  J.  W.  Oates,  for  appel- 
lants. T.  L.  Oarothen  and  Crittenden  OHiomr 
ton,  for  respondent 

HATM1C8,  0.  Thla  la  an  action  brought 
npon  a  prmnUsory  note  dated  at  Covelo,  Cal., 
March  29,  1890,  made  by  the  defendants  to 
the  plalutlS,  for  tbe  sum  of  $3,500,  with  inters 
est  at  tbe  rate  of  10  per  cent  per  annum 


iTom  marcn  10,  xbsh.  -i-ne  case  was  inea 
before  the  court  without  a  jury,  and  findings 
were  filed  and  judgment  entered  for  the 
idalntiff  for  tbe  full  amount  of  said  note, 
with  Interest  and  costs,— In  all,  $5,335.41; 
and  this  appeal  is  from  the  judgment  and  an 
order  denying  the  defendants'  motion  for  a 
new  trial. 

Upon  a  first  trial  of  this  case,  the  plaintiff 
had  judgment  for  an  amount  much  less  than 
she  claimed,  and  her  motion  for  a  new  trial 
was  granted,  and  the  defendants  appealed 
from  the  order  granting  said  motion.  The 
case  ui>oa  the  former  appeal  is  reported  in 
9S  Cal.  323,  33  Pac.  201,  where  will  be  found 
a  general  statement  of  the  facts  in  tbe  case. 
The  question  involved  ni>on  that  appeal  was 
as  to  the  liability  of  the  plalntUt  upon  her 
indorsement  of  11  promissory  notes,  then 
overdue,  and  which  were  part  of  the  assets 
sold  by  her  to  Clifton  and  Weill,  and  which 
she  indorsed  in  blank.  It  was  there  sought 
to  bold  her  liable  upon  these  notes,  upon  said 
Indorsement;  but  tlils  court  held  tliat,  inas- 
much as  the  defendants  had  not  made  due 
demand  on  the  makers  for  payment,  and  no- 
tified her  of  nonpayment,  within  a  reasonable 
time,  she  was  not  liable  as  an  indorser.  Up- 
on this  trial  the  defendants  sought  to  fix 
her  liability  upon  another  ground.  It  was 
alleged  in  the  answer  that  these  11  notes 
were  each  and  all  of  them  indorsed  by  plaln- 
tlff  to  CTlfton  and  Weill,  "with  a  distinct 
agreement  and  understanding  that  the  plain- 
tiff would  make  them,  and  each  of  them, 
good,  and  would  pay  the  same,  and  was  and 
would  remain  bound  to  see  the  same  paid 
and  pay  the  same,"  and  that  Clifton  and 
Weill  accepted  said  notes  with  that  under- 
standing. At  the  time  the  ?3,50O  note  here 
In  suit  was  made,  said  11  notes  were  turned 
over  to  White  by  Clifton  and  Weill  as  col- 
lateral security  against  his  liability  upon 
said  note,  and,  at  his  dictation,  tbe  words 
"or  order,"  as  it  was  first  drawn,  were  strick- 
en out,  so  as  to  make  it  a  nonnegotiable  note; 
and  this  circumstance,  with  others,  is  relied 
upon  to  sustain  tbe  defense  that  said  11 
notes  were  taken  under  an  agreepaent  with 
the  plaintiff  that  she  would  see  the  same 
paid.  The  court,  however,  fonnd  that  said 
11  notes  were  Indorsed  by  the  plaintiff  for 
no  other  purpose  than  merely  to  transfer  the 
title  to  said  notes,  and  that  it  was  not  agreed 
between  the  plaintiff  and  tbe  defendants,  or 
either  of  them,  that  she  was  liable  thereon 
for  tbe  payment  of  the  same,  and  that  de- 
fendant White  knew  at  the  time  of  the  trans- 
action the  terms  of  said  indorsement,  and 
tbe  reasons  and  considerations  therefor.  Tbe 
principal  question  on  this  appeal  Is  based  up- 
on appellants'  contention  that  the  evidence 
is  insufflcient  to  justify  said  findings. 

So  far  as  the  original  transaction  between 
the  plaintiff  and  Clifton  and  Weill  is  con- 
cerned, the  evidence  fully  sustains  tbe  find- 
ing that  the  plaintiff  did  not  "agree  or  under- 
take" to  liecome  liable  upon  or  for  these 


Digitized  by 


Google 


412 


PACIFIC  REPORTEE,  VoL  43. 


(CaL 


notes;  but  It  was  agreed  that  aa  to  such 
part  of  these  notes  tua  Clifton  and  Weill 
should  fall  to  collect,  after  due  diligence  to 
collect  the  same,  they  be  credited  upon  their 
seven  notes  of  $500  each,  with  the  amount 
so  nncollected.  It  was  found,  however,  up- 
on ample  testimony,  that  due  diligence  had 
not  been  used  to  collect  the  same,  and  that 
the  condition  of  plaintiff's  liability  was  there- 
fore not  performed.  At  the  time  the  note  in 
suit  was  made  and  given  to  the  plaintiff  in 
exchange  for  the  seven  notes,  of  $500  each, 
made  by  Clifton  and  Weill,  there  was  no  di- 
rect personal  Interview  between  the  plaintiff 
and  the  defendants,  or  either  of  them.  Xliis 
note  was  prepared  in  San  Fmnclsco,  and 
sent  to  Covelo  through  Wells,  Fargo  &  Co., 
and  was  presented  to  the  defendants  for  exe- 
cution by  Mr.  Brown,  who  was  then  and 
there  the  agent  of  Wells,  Fargo  &  Co.  As 
above  stated,  when  this  note  was  presented 
for  execution  it  was  negotiable  in  form,  and 
Mr.  White  refused  to  sign  it  unless  the  words 
"or  order"  were  stricken  out,  for  the  reason 
that  he  held  a  certain  obligation  against  the 
plaintiff,  and  also  because  said  11  notes  were 
to'be  delivered  to  him  as  collateral  security; 
bis  purpose  being  to  prevent  the  plaintiff 
from  transferring  said  $3,500  note  to  an  in- 
nocent holder,  thus  enabling  him,  as  he  sup- 
posed, to  set  off  her  liability  upon  the  said 
11  notes  against  his  liability  upon  the  new 
note.  Mr.  Brown  communicated  with  the 
plaintiff,  and  obtained  her  direction  to  have 
the  note  executed  with  the  words  "or  opder" 
strlclcen  out  It  Is  now  claimed  that  Mr. 
Brown  was  the  agent  of  the  plaintiff  in  the 
transaction,  ostensibly  at  least;  that  the 
whole  matter  was  talked  over  before  him  by 
the  defendants;  and,  because  the  note  wns 
accepted  In  Its  present  form,  that  the  plain- 
tiff Is  estopped  from  asserting  that  she  did 
not  thereby  agree  to  become  liable  for  the 
payment  of  said  11  notes.  Mr.  Brown  was 
not  examined  as  a  witness,  nor  is  there  any 
evidence  tending  to  show  tlut  the  reasons  giv- 
en by  Mr.  White  for  having  the  $3,.50O  note 
made  nonnegotlable  were  communicated  to 
the  plaintiff  in  any  form  whatever.  The  note 
was  sent  to  Covelo  by  Wells,  Fargo  &  Co.'s 
Express,  and  Mr.  Brown,  as  the  agent  of  the 
express  company,  presented  the  note  for  exe- 
cution, but  It  does  not  appear  that  he  was 
in  any  sense,  or  lor  any  purpose,  other  than 
the  presentation  of  the  note  for  that  pur- 
pose, the  agent  of  the  plaintiff;  and  being  a 
special  agent  for  a  particular  and  definite 
purpose,  which  did  not,  upon  the  face  of  the 
transaction,  imply  any  authority  or  discre- 
tion in  him  as  agent,  the  burden  was  upon 
defendants  to  show  that  he  communicated  to 
the  plaintiff  all  the  facts  stated  by  Mr.  White, 
and  that  be  was  authorized  to  assent,  and 
did  assent,  thereto.  It  cannot  be  assumed, 
in  the  absence  of  evidence,  that  the  plaintiff 
was  Informed  of  any  condition  Imposed  or 
attempted  to  be  imposed  by  Mr.  White  as  a 
condition  to  bis  Joining  in  the  execution  of 


the  note;  nor  did  tbe  plaintifTs  consent  to 
the  cliange  In  the  form  of  the  note  neces- 
sarily imply  that  the  plaintiff  bad  been  ao 
Informed,  or  had  assented  to  any  of  the  rea- 
sons which  led  Mr.  White  to  have  the  change 
made.  Not  only  so,  but  the  defendants  all 
supposed  at  the  time  the  $3,500  note  was 
given  that  the  plaintiff  was  already  liable 
upon  said  11  notes,  liecause  of  her  indorse- 
ment, and  it  was  because  of  that  supposed 
liability  that  Mr.  White  insisted  upon  having 
the  new  note  made  nonnegotlable,  and  all 
that  he  said  to  Mr.  Brown  was  based  upon 
such  supposed  pre-existing  liability;  and,  no 
question  having  been  made  as  to  such  lia- 
bility, we  fall  to  see  how  all  that  was  said 
by  defendant  White  to  Mr.  Brown,  if  it  had 
been  communicated  to  the  plaintiff,  could  in 
any  manner  have  affected  or  Increased  her 
liability.  The  effect  of  bw  consent  to  the 
change  in  the  form  ot  the  note  was  merely 
saying,  "When  tliis  note  becomes  due,  and  I. 
seek  to  enforce  It,  you  shall  have  an  oppor- 
tunity to  set  off  any  legal  demand  you  may 
then  have  against  me."  The  findings  are 
Justified  by  the  evidence,  and  the  Judgment 
and  order  appealed  trom  should  be  afllrmed. 

We  concur:  VANCLIBF,  C.;  BELCHER,  O. 

PER  CURIAM.  For  reasons  given  in  the 
foregoing  opinion  the  Judgment  and  ozder 
appealed  from  are  affirmed. 


OSTERMAN  ▼.  DISTRICT  GRAND 

LODGE  NO.  4,  I.  O.  B.  B. 

(No.  16,874.) 

(Supreme  Court  of  California.    Jan.  21,  1896.) 

Ehdowment  Bbnefit  —  Plkadino — BoBDBN    or 
Pboof—Forfeitubb—Patmbnt— Evi- 
dence—Parti  BS. 

1.  A  mntnal  endowment  society,  by  alleging 
In  Its  answer  to  an  action  to  recover  an  endow- 
.ment  that  the  conditions  of  the  contract,  made 
by  Its  law  conditions  precedent  to  recovery,  have 
been  fulfilled  by  the  assured,  "except  as  here- 
inafter Bet  forth,"  assumes  the  burden  of  alles- 
ing  and  proving  nonperformance  of  such  condi- 
tions by  the  assured. 

2.  Where  the  laws  of  a  mutual  endowment 
association  make  suspension  for  nonpayment  of 
dues  a  forfeiture  of  memberstilp  benefits,  and 
provide  a  formal  method  for  suspension  in  such 
case,  nonpayment  of  dues  will  not,  ipso  facto, 
work  a  forfeiture,  thouch  the  assured  was  sec- 
retary of  the  society,  and  formal  proceedJhgs  for 
suspension  have  not  been  had  because  he  failed, 
as  reiiuired,  to  report  his  own  delinquency. 

3.  In  an  action  by  a  wife  against  a  grrand 
lodge — whose  laws  made  membership  in  a  sub- 
ordinate lodge,  and  an  election  as  member  of  th« 
endowment  fund,  conditions  precedent  to  a  right 
to  participate  therein — ^to  recover  an  endowment 
on  her  husband's  membership,  it  appeared  that, 
on  report  of  the  husband's  death  to  the  grand 
by  the  subordinate  lodge,  the  grand  lodge  sent 
the  amount  due  to  the  subordinate  lodge,  to  be 
paid,  "through  the  trustees,"  to  plaintiff;  that 
the  trustees,  prior  to  its  receipt,  obtained  from 
her  an  order  to  deduct  from  the  amount  due  suf- 
ficient to  make  good  defalcations  of  her  bus- 
band,  which,  as  one  of  them  testified  they  t^ 
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her,  TCsnId  amoont  to  at  least  Sl.OOO.  The  wife 
testified  that  they  said  it  wotud  be  about  $600. 
The  trustees  subsequently  obtained  her  receipt 
for  the  whole  amount,  on  representations  that 
it  was  necessary  lo  procure  the  money  from  the 
defendant.  Plaintiff,  failing  to  receive  the  mon- 
«y,  demanded  it  from  defendant,  and  defendant, 
then  first  learning  that  plaintiff's  husband  was 
not  in  good  standing  at  his  death,  directed  the 
trustees  of  the  subordinate  lodge  to  return  the 
amount  sent  to  it.  There  was  no  eyidenbe  what 
became  of  this  money,  except  that  it  was  depos- 
ited in  the  bank  by  the  trustees  to  whom  it  was 
delivered.  Held,  that  a  finding  against  de- 
fendant's plea  of  payment  was  warranted. 

4.  Under  the  above  facts,  the  grand  lodge, 
and  not  the  subordinate  lodge,  was  the  proper 
party  to  be  sued. 

5.  In  an  action  for  an  endowment  benefit, 
where  defendant  alleges  in  defense  that  plaintiff 
consented  that  the  money  doe  should  be  applied 
in  paying  a  sum  emhezzled  by  the  assured,  and 
that  it  was  so  ajpplled,  an  instruction  placing  the 
bnrden  of  proving  anch  issue  on  defendant  is 
proper. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Sarah  Osterman  against  District 
Grand  Lodge  No.  4,  Independent  Order  of 
B'nal  B'rlth,  to  recover  an  endowment  bene- 
fit From  a  Judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

Marcus  Rosenthal,  for  appellant.  Joseph 
Rothschild,  for  respondent. 


VANOLIEF,  0.    Action  to  recover  an  en- 
dowment benefit  of  $2,000  alleged  to  be  due 
the  plaintiff  from  the  defendant    The  cause 
was  tried  by  a  Jury,  whose  verdict  was  In 
favor  of  plaintiff  for  the  sum  demanded,  and 
the  judgment  of  the  court  was  in  accordance 
with  the  verdict    The  defendant  appealed 
from  the  Judgment  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial.    The  plead- 
ings and  evidence  Justified  the  Jury  In  find- 
ing the  following  facts:    The  defendant  Is 
a  fraternal  and  beneficial  society  Incorporat- 
ed nnder  the  laws  of  this  state.  Is  governed 
by  a  written  constitution,  and,  for  certain 
general  purposes,  has  Jurisdiction  over  sub- 
ordinate lodges  within  its  district    Subject 
to  the  constitution  of  the  defendant,  each 
subordinate  lodge  adopts  Its  own  by-laws 
governing  Its  own  finances  and  local  affairs. 
The  defendant  corporation  maintains  a  spe- 
cial fund,  called  the  "Widows'  and  Orphans' 
Beneficiary    Fund,"    supported    by    assess- 
ments of  all  members  of  subordinate  lodges 
who   elect   to   become   participants   of   the 
benefits  of  that  fund,  each  of  whom  Is  re- 
quired, by  the  law  relating  to  that  fond,  to 
pay  a  monthly  assessment  of  $2.50,  to  be  col- 
lected by  the  subordinate  lodges,  and  trans- 
mitted to  the  District  Grand  Lodge;    and, 
after  so  transmitted,  the  subordinate  lodge 
has  no  power  of  control  over  It    Funds  for 
the   support   and    use   of  the   subordinate 
lodges  are  supplied  by  fines  and  anarter- 
yearly  dues  required   to  be  paid   by   their 
members,  over  which  funds  the  Grand  Lodge 


has  no  control.  Only  those  members  of  sub- 
ordinate lodges  who  elect  to  become  partici- 
pants In  the  widows'  and  orphans'  benefici- 
ary fund  are  assessed  for  contributions  to 
that  fund;  and,  after  so  electing,  they  are 
called  "Members  of  the  Widows'  and  Or- 
phans' Fund."  The  laws  of  the  District 
Grand  Lodge  governing  the  disposition  of 
the  widows'  and  orphans'  fund,  among  other 
things,  provide  (section  15):  "The  sum  of 
two  thousand  dollars  shall  be  paid  on  the 
death  of  a  member  in  good  standing  in  the 
widow  and  orphan  beneficiary  fund  of  this 
district,  to  his  widow;  if  there  be  no  widow, 
then  to  his  children;  and,  if  there  be  no  wid- 
ow or  children,  then  to  any  person,  persons, 
or  Institutions  which  the  deceased  member 
may  designate  in  the  manner  prescribed  In 
the  following  sections."  No  endowment 
policy  or  certificate  Is  issned  to  a  member 
during  his  life.  The  benefit  Is  to  be  paid 
upon  due  notice  to  the  District  Grand  Lodge 
of  the  death  of  a  member  of  the  widows' 
and  orphans'  beneficiary  fund.  Upon  such 
notice  the  Grand  Lodge,  by  Its  secretary,  or- 
dinarily transmits  the  money,  or  a  check  for 
It,  to  the  trustees  of  the  subordinate  lodge 
of  which  the  deceased  was  a  member,  direct- 
ing them  to  pay  It  to  the  beneficiary.  Ophlr 
Lodge,  No.  21,  is,  and  has  been  since  1880, 
a  subordinate  lodge  of  defendant  Grand 
Lodge.  In  October,  1881,  Monroe  Osterman, 
the  husband  of  the  plaintiff,  became  a  mem- 
ber of  Ophlr  Lodge,  and  of  the  widows'  and 
orphans'  fund,  and  continue  to  be  such 
until  his  death,  on  the  29th  day  of  May, 
1801,  and,  during  the  last  three  years  of  his 
life,  was  the  secretary  of  said  Ophlr  Lodge, 
As  a  member  of  said  Ophlr  Lodge  and  of 
the  widows'  and  orphans'  branch  of  said  Dis- 
trict Grand  Lodge,  he  was  In  good  standing 
up  to  the  time  of  his  death,  unless,  for  al- 
leged reasons,  to  be  hereinafter  considered, 
he  had  lost  his  good  standing,  and  had  not 
been  reinstated  at  the  time  of  his  death. 
Immediately  after  the  death  of  Monroe  Oster- 
man, Ophlr  Lodge  duly  notified  the  Grand 
lA)dge  of  the  fact.  Thereafter,  on  June  80, 
1891,  the  treasurer  of  the  Grand  Lodge  drew 
a  check  on  the  Bank  of  California  for  $2,000, 
payable  to  the  order  of  the  trustees  of 
Ophlr  Lodges  which  was  sent  to  them  by  the 
grand  secretary.  Inclosed  In  the  following 
letter,  dated  July  1,  1891:  "To  the  Secre- 
tary of  Ophlr  Lodge,  No.  21,  I.  O.  B.  B.': 
Worthy  Sirs  and  Brothers:  We  herewltn 
transmit  check  for  the  sum  $2,000  in  pay- 
ment of  the  amount  due  the  late  brother, 
Monroe  Osterman.  This  amount  Is  to  be 
paid  to  the  widow,  through  the  trustees. 
This  Is  accompanied  by  an  original  and  du- 
plicate receipt.  Fraternally,  yours,  Louis 
Blank,  Grand  Secretary."  The  trustees  re- 
ceived the  check,  and  on  Ju}y  8,  1891,  de- 
posited it  with  the  California  Safe-Deposit  & 
Trust  Company.  On  August  12,  1891,  the 
plaintiff,  claiming  that  her  benefit  had  not 
been  paid,  made  a  written  demand  of  the 
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Grand  Lodge  for  payment  thereof,  to  which 
demand  that  lodge  answered,  In  substance, 
that  she  was  not  entitled  to  any  benefit,  for 
the  reason  that  her  husband  waa  not  at  the 
time  of  his  death  a  member  in  good  standing 
of  either  tue  Ophir  Lodge  or  of  the  widows' 
and  orphans'  fund,  because  of  his  failure  to 
pay  certain  dues  to  the  Ophir  Lodge,  and 
certain  assessments  for  the  widows'  and  or- 
phans' fund,  «.nd  thereafter,  on  Septeml>er  4, 
1891,  directed  the  Ophir  Lodge,  by  the  fol- 
lowing letter,  to  return  the  money:  "Sep- 
tember 4,  1891.  Ophir  Lodge,  No.  21: 
Brothers:  Information  has  reached  the  gen- 
eral committee  of  the  Grand  Lodge  No.  4 
that  Brother  Monroe  Osterman,  of  Ophir 
Lodge,  died  May  27,  1891;  was  in  arrears 
to  the  widows'  fund  at  the  time  of  his  death, 
and  therefore  not  entitled  to  the  benefits  of 
the  widows'  fund.  As  the  Grand  Lodge 
transmitted  to  you  a  check  for  the  sum  of 
$2,000,  to  be  paid  to  the  widow  of  said 
Brother  Osterman,  and  as,  under  our  laws, 
the  said  widow  would  not  be  entitled  to  the 
I)enefits  of  the  widows'  fund,  and  said  mon- 
ey was  transmitted  to  your  lodge  while  we 
were  ignorant  of  the  fact  of  his  delinquency, 
and  therefore  the  money  was  improperly 
paid,  we  now  herewith  direct  your  lodge  to 
at  once  return  to  tlie  grand  secretary,  Louia 
Blank,  $2,000.  Yours,  fraternally,  Louis 
Blank,  Grand  Secretary."  Such  additional 
facts  as  may  be  considered  pertinent  wlU 
be  stated  In  considering  the  points  to  whtcti 
they  relate.  The  defendant  lodge  pleaded 
two  distinct  defenses—First,  that  by  reason 
of  nonpayment  of  dues  to  the  Ophir  Lodge, 
and  assessments  for  the  widows'  and  or* 
phans'  fund,  Monroe  Osterman  was  not  in 
good  standing,  as  a  member  of  the  Ophir 
Lodge,  at  ttie  time  he  died;  and,  second, 
that  the  defendant,  nevertheless,  paid  the 
full  amount  of  her  benefit  to  the  plaintiS. 

1.  It  was  admitted  by  defendant,  at  the 
trial,  tliat  Monroe  Osterman  was  ostensibly 
in  good  standing,  as  a  member  and  the  secre- 
tary of  the  Ophir  Lodge,  up  to  the  time  of 
his  death,  and  that  there  was  not  even  a  sus- 
picion that  be  was  delinquent  In  payment  of 
his  dues  or  assessments  until  after  the  Grand 
Lodge  had  transmitted  to  Ophir  Lodge  $2,000 
to  pay  his  widow's  benefit,  and  also  that  be 
was  never  expelled  nor  suspended  from  mem- 
bership in  Ophir  Lodge  or  the  widows'  and 
orphans'  beneficiary  fund  by  any  action  of 
the  Ophir  or  Grand  Lodge.  But  counsel  for 
appellant  contends  that  his  dellnqnenciea. 
Ipso  facto,  deprived  him  of  tiis  good  stand- 
ing as  a  member  of  the  widows'  and  Mrphans' 
fund,  without  any  formal  act  of  suspension 
or  expulsion  by  either  lodge,  and  consequent- 
ly deprived  the  plaintiff  of  the  right  to  any 
benefit  from  that  fund.  As  above  remarked, 
there  was  no  certificate  or  policy  issued  to 
Monroe  Osterman,  or  to  bis  wife,  evidencing 
her  right  to  benefits  from  the  widows'  and 
orphans'  fund.  The  conditions  upon  which 
the  rigiit  to  benefits  from  that  fund  depend 


are  fully  expressed  in  the  constitution  ot 
laws  of  the  District  Grand  Lodge;  and,  when- 
ever such  right  accrue*,  it  is  the  direct  effect 
of  self-executing  provisions  of  such  consti- 
tution or  laws.  Of  course,  the  first  coodi- 
tion  is  that,  being  a  member  of  a  subordi- 
nate lodge,  he  must  have  elected  to  become  a 
member  of  the  widows'  and  orphans'  benefi- 
cial fund;  and  it  is  alleged  in  the  complaint, 
and  not  denied,  that  Monroe  Osterman  be- 
came a  member  of  Ophir  Lodge,  and  a  par- 
ticipant In  the  widows'  and  orphans'  bene- 
flGlary  fund,  on  October  Id,  1881, 'and  the  an- 
swer of  defendant  affirmatively  alleges  "that; 
at  the  time  said  Osterman  became  a  mem- 
ber of  said  Ophir  Lodge,  lie  also  became  a 
beneficiary  or  participating  member  of  said 
widows'  and  orpiians'  beneficiary  fond,  and 
remained  such  memb^,  exc^t  as  hereinafter 
set  forth,  down  to  the  time  of  bis  death." 
The  only  other  condition  is  tliat  expressed  in 
section  15,  above  set  out,  namely,  that  he 
must  have  been  at  the  time  of  his  death  "In 
good  standing  in  the  widow  and  orphan  ben- 
eficiary fund."  Therefore,  if  Monroe  Oster- 
man was  a  member  in  good  standing  of 
Ophir  Lodge  and  of  the  widows'  and  orphans' 
fund  at  the  time  of  his  death,  the  plaintifiT 
was  entitled  to  the  benefit  of  $2,000.  The 
express  admission  in  defendant's  answer 
that  Osterman  "remained  suck  member 
down  to  the  time  of  bis  death,  except  as 
hereinafter  set  forth,"  la  sufficient  prima 
taele  evidence  that  he  remained  in  good 
standing  down  to  the  time  of  his  death,  and 
cast  apon  the  defendant  the  burden  of  plead- 
ing and  proving  that  Osterman  was  not  in 
good  standing  at  the  time  of  his  death.  Sle> 
bert  V.  Chosen  Friends,  28  Mo.  App.  268; 
Stewart  v.  Supreme  Council,  36  Mo.  App.  319; 
Supreme  Lodge  v.  Johnson,  78  Ind.  110; 
Mills  V.  Rebstock,  2ft  Minn.  380, 13  N.  W.  162; 
Ehner  v.  Association  (Sup.)  Id  N.  Y,  Snpp. 
289;  Black,  Ben.  &  Ins.  Soc.  1 454.  This  bur- 
den the  defendant  properly  assumed,  botit 
in  pleading  and  proof,  and  the  only  question 
for  consideration  Is  whether  the  eridence 
was  sufficient  to  Justify  the  Jury  in  finding 
that  Monroe  Osterman  was  in  good  standing 
at  the  time  of  his  death.  The  evidence  In- 
troduced by  defendant  on  this  issue  tended 
to  prove  only  that  Osterman  was  delinquent 
In  payment  of  dues  to  Ophir  Lodge  amount- 
ing to  $11.50,  and  in  payment  of  assessments 
for  the  endowment  fund  amounting  to  $12.50, 
which  were  not  even  suspected  until  long 
after  his  death,  and  long  after  Opbtr  Lodge 
had  certified  to  the  Grand  Lodge  that  he 
died  In  good  standing,  and  nearly  a  month 
after  the  Grand  Lodge  had  remitted  to  the 
trustees  of  Ophir  Ix>dge  the  $2,000,  with  di- 
rection to  pay  it  to  plaintiff.  It  appeared 
tliat  Osterman's  salary  as  secretary  of  Ophir 
Lodge  was  $200  a  year,-  and  tl»t  a  portion  of 
it  more  than  equal  to  the  delinquent  dues 
and  assessments  was  unpaid  at  the  time  of 
bis  death;  but  it  \t  claimed  by  appellant 
that  the  unpaid  salary  should  have  been 
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applied  to  ctftaln  defalcations  of  the  secre- 
tai7,  which  were  not  discovered  until  after 
his  death,  and  after  Ophir  Lodge  had  certl- 
fled  to  bis  good  standing  at  the  time  of  his 
death,  and  which  will  be  considered  In  eon- 
aection  with  the  plea  of  payment. 

That  the  failure  of  a  member  of  the  wid- 
ows' and  orphans'  beneficiary  fund  to  pay 
an  assessment  within  the  time  required  by 
the  laws  of  the  society  does  not,  ipso  facto, 
operate  to  suspend  him,  or  to  affect  his  good 
standing,  U  apparent  from  the  following  ex- 
tracts from  those  laws:  Article  9  of  the  by- 
laws of  Ophir  Lodge  prorldes:  "Whenever 
an  aseessment  is  levied  by  District  Oiand 
Lodge  No.  4,  to  pay  an  endowment,  such  as- 
sessment shell  be  paid  by  the  members  as 
provided  by  the  general  laws  of  this  district." 
Section  25  of  the  general  laws  of  the  district 
provides:  "A  beneficiary  member  who  fails 
to  pay  his  assessments  to  the  lodge  within 
thirty  days  after  the  some  has  been  levied 
by  the  secretary  shall  be  suspended,  without 
notice,  from  the  benefits  of  the  widow  and 
orphan  beneficiary  fund,  of  which  suspension 
the  grand  secretary  most  at  once  be  notified. 
After  the  member  becomes  delinquent  In  two 
consecutive  assessments,  the  amounts  accru- 
ing therefrom,  and  from  every  subsequent 
aaseesment,  shall  be  charged  to  his  account 
as  lodge  dues."  This  implies  that  a  member 
may  be  sospended  from  the  widows'  and 
orphans'  fund,  and  still  remain  a  member 
of  the  subordinate  lodge.  A  by-law  of  Ophk' 
Lodge  requires  each  member  thereof  to  pay, 
as  does  to  that  lodge,  quarter-yearly,  $3.50; 
and  section  1,  art  8,  of  the  general  laws  of 
the  district,  applicable  to  subordinate  lodges, 
provides:  "It  shall  be  the  duty  of  the  sec- 
retary to  report  to  the  lodge  at  the  first  meet- 
ing of  each  month  the  names  of  aU  those 
brothers  who  owe  for  dues,  fines,  and  assess- 
ment an  amount  equal  to  the  amount  of  dues 
for  one  year.  After  the  secretary  has  re- 
ported dellnquraits,  be.shall  give  legal  noUce 
.to  those  In  arrearrto  appear,  at  the  latest,  in 
the  second  regolar  meeting  thereafter,  and 
show  cause  why  they  should  not  be  suspend- 
ed. If  they  fall  to  do  so,  the  president  shall 
put  the  question:    'Does  any  brother  know  a 

leasoB  irhy  Bro. shall  not  be  suspend- 

ed?*  If  no  satisfactory  reason  be  presented 
to  the  lodge,  then  the  president  shall  declare 
the  brother  suspended."  This  covers  the 
wh<^  subject  of  suspensions  for  nonpayments 
of  assessments  for  the  endowment  fund  and 
does  to  the  subordinate  lodges,  and  shows 
that  suspension  for  these  delinquencies  re- 
quires action  by  the  lodge,  and  prescribes 
the  mode  of  such  action.  The  statement  on 
motion  for  new  trial  contains  the  following 
admission  by  defendant's  attorney:  "Hr. 
Rosenthal:  We  admit  that  there  never  was 
a  formal  suspenslMi  of  Monroe  Osterman,  ei- 
ther from  membership,  or  from  the  benefits 
of  the  widows'  and  orphans'  fund;  that  he 
never  was  formaily  suspended.  Ko  record 
of  Ophir  Lodge  shows  the  suspension  of  said 


Osterman  for  nonpayment  of  dues  or  assess- 
ments, and  no  notice  was  ever  Issued  by  or 
from  Ophir  Lodge  to  the  defendant  showing 
nonpayment  of  his  dues  or  of  his  suspen- 
sion." It  is  well-settled  law  that,  in  cases  of 
the  character  of  this,  the  only  competent  evi- 
dence of  suspension  or  expulsion  of  a  mem- 
ber, or.  that  a  member  lacl^ed  good  standing 
In  the  lodge,  Is  some  autaorized  resolution  or 
act  of  the  lodge,  by  which  such  member  was 
expelled,  suspended,  or  degraded.  Order  of 
I  Foresters  v.  Zak  (Ul.  Sup.)  26  N.  E.  593; 
Surgical  Soc.  v.  Weatherly,  75  Ala.  248; 
Hawkshaw  v.  Supreme  Lodge,  29  Fed.  773. 

The  learned  counsel  for  appellant  con- 
cedes that  "ordinarily,  under  such  laws  as 
those  of  the  defendant,  which  do  not  make 
the  nonpayment  of  assessments  or  dues.  Ipso 
facto,  operate  as  a  suspension  from  benefits 
or  membership,  there  must  be  a  formal  sus- 
pension before  the  right  to  benefits  is  for- 
feited." But  he  contends  that  this  case  Is 
extraordinary.  In  that  It  was  the  duty  of 
Osterman,  as  secretary  of  Ophir  Lodge,  to 
report  all  members  who  were  delinquent  In 
payment  of  dues  or  assessments,  and  that 
he  failed  to  report  to  thei  lodge  his  own  de- 
linquency, for  which  he  might  have  been 
suspended.  In  answer  to  this,  It  is  enough 
to  say  that  plaintiff's  right  to  recover  is  not 
conditioned  upon  the  performance  b;  her 
husband  of  his  duties  as  an  officer  of  the 
lodge,  nor  upon  his  payment  of  dues  or  as- 
sessments within  the  periods  of  time  limited 
by  the  laws  of  the  lodge,  for  the  nonpayment 
of  which  he  might  have  been,  but  was  not, 
suspended,  or  ottierwise  deprived  of  hia  good 
standing.  In  this  respect  this  case  is  materi- 
ally different  from  that  of  Hogius  v.  Su- 
preme Council,  76  Cal.  109,  IS  Pac.  125,  cited 
by  appellant  In  that  case  the  defendant 
was  a  fraternity  organized  to  promote  tem- 
perance, and  issued  policies  or  certificates 
of  insurance  on  the  lives  of  Its  membei's,  ac- 
cording to  the  mutual  benefit  system,  upon 
their  applications  therefor.  The  rules  of  the 
order  required  total  abstinence  of  its  mem- 
bers from  the  use  of  Intoxicating  liquors  as 
a  beverage.  In  his  application  for  insurance, 
Hoglns  agreed  "that  a  compliance  with  all 
the  laws,  regulations,  and  requirements 
*  •  *  enacted  by  our  said  order  Is  the  ex- 
press condition  upon  which  I  am  to  be  entl- 
tltled  to  participate  in  the  mutual  benefit  life 
system."  The  certificate '  Issued  to  him  on 
such  application  declared,  "This  certificate 
Is  Issued  upon  the  express  condition  that  said 
Daniel  Hogins  shall.  In  every  particular, 
while  a  member  of  our  said  order,  comply 
with  all  the  laws,  rules,  and  requirement 
thereof."  The  court  found  that  Hogins  had 
violated  the  agreement  expressed  in  his  ap- 
plication, and  the  laws  of  the  order,  by 
drinking  whisky,  brandy,  and  other  alcohol- 
ic stimulants,  as  a  beverage,  and  that  his 
death  was  hastened  thereby,  but  had  never 
been  subtended  from  the  order,  as  be  might 
have  been,  and  gave  judgment  in  favor  of  de- 
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fendant  This  conrt  affirmed  the  jadgment 
on  the  ground  that  the  abstention  of  the  In- 
sured from  the  use  of  Intoxicating  liqnor 
as  a  beverage  was  made  by  the  contract  a 
condition  precedent  to  defendant's  liability 
to  pay.  But  in  the  case  at  bar  I  think  the 
contract  will  not  bear  the  construction  that 
payment  of  dues  or  assessments  by  Monroe 
Osterman,  as  required  by  the  laws  of  the 
Grand  Ix)dge  or  of  Ophir  Lodge,  was  a  con- 
dition precedent  to  the  liability  of  the  Grand 
Lodge  to  pay  plaintiff  the  benefit  of  $2,000. 
Such  a  construction  of  numerous  similar 
contracts  has  been  refused,  as  In  cases  above 
cited,  and  has  been  given  In  no  case  more 
nearly  similar  to  this  than  that  of  Hoglns  v. 
Supreme  Council,  supra.  It  is  claimed  that 
to  permit  plaintiff  to  recover  in  this  action 
would  violate  the  maxim  that  "no  one  can 
take  advantage  of  his  own  wrong."  Bat  It 
is  not  perceived  that  plaintiff  Is  seeking  any 
advantage  from  her  own  wrong.  If  this 
maxim  Is  applicable  to  her  case,  why  would 
It  not  be  equally  so,  even  if  Monroe  Osterman 
had  not  been  secretary  of  Ophir  Lodge,  and 
had  merely  refused  to  pay  his  dues  and  as- 
sessments? The  'subtraction  of  his  official 
delinquency  would  only  reduce  the  degree 
of  the  wrong.  Yet  this  maxim  has  never 
been  applied  to  this  class  of  cases.  Besides, 
It  cannot  be  assumed  that  Osterman  would 
have  been  suspended,  or  otherwise  degraded 
from  his  good  standing,  even  if  he  had  prompt- 
ly reported  to  the  lodge  his  alleged  delinquen- 
cies; and  whether  he  ought  to  have  been 
suspended  depended  upon  the  determina- 
tion of  the  lodge,  based  upon  a  state  of  facts 
which  may  have  been  materially  different 
from  that  proved  on  the  trial  of  this  case. 
The  most  that  should  be  assumed  is  that  he 
might  have  been  suspended.  No  effective 
retroactive  sentence  of  suspension  or  expul- 
sion could  have  been  pronounced  against  the 
deceased,  Osterman,  in  this  action.  Nor 
does  the  maxim  that  "equity  regards  as  done 
that  which  ought  to  be  done"  apply  to  this 
case,  as  counsel  contends.  Surely,  counsel 
would  not  be  understood  to  mean  that  the 
dute  and  assessments  of  Osterman  should  be 
regbrded  as  paid  when  they  ought  to  have 
been  paid,  but  only  that  Osterman  should  be 
regarded  as  having  been  suspended  before 
he  died,  thus  assuming  that  he  ought  to  have 
been  suspended;  yet,  as  above  shown.  It  can 
be  assumed  only  that  he  might  have  been 
suspended  In  case  be  had  not  successfully  de- 
fended or  excused  himself,  and  the  lodge  had 
so  determined;  and  such  a  case  is  not  within 
the  maxim.  Pom.  Bq.  Jar.  S  365,  and  notes. 
Besides,  this  maxim  does  not  authorize  a 
court  to  assume,  without  evidence,  that  a 
penalty  for  any  kind  of  delinquency  or 
wrong  has  been  Inflicted  by  any  tribunal. 

2.  The  contention  that  defendant  paid  the 
benefit  of  $2,000  to  plaintiff  Is  founded  on  the 
following  facts  and  evidence:  Twenty  days 
after  the  death  of  Osterman,  viz.  on  June  18, 
1891,  two  members  of  Ophir  Lodge— Messrs. 


Saalburg  and  D'Ancona  (Mr.  Saalburg  then 
being  a  trustee  of  Ophir  Lodge)— called  on 
the  plaintiff,  at  her  home,  and  informed  bei 
that,  since  the  death  of  her  husband,  tbey 
had  discovered  that,  as  secretary  of  the  lodge, 
he  had  in  his  hands  at  the  time  of  his  death 
a  considerable  sum  of  money,  which  be  bad 
received  from  members  for  does,  etc.,  the 
exact  amount  of  which  they  did  not  then 
know.  Mr.  D'Ancona  testified  that  he  told 
her  that  the  amount  was  $1,000,  at  least. 
Plaintiff  testified  that  she  understood  them 
to  say  it  would  amount  to  only  about  $500. 
Omitting  the  further  conflicting  evidence  as 
to  the  representations  they  made  to  her  on 
that  occasion,  it  appears  that  Mr.  D'Ancona 
then  drew,  and  plaintiff  signed,  the  following 
Instrument  in  writing: 

"Mr.  WiUiam  Saalburg,  Trustee  Ophir 
Lodge,  No.  21:  7on  are  hereby  authorized  to 
pay  to  Ophir  Lodge,  No.  21,  all  moneys  in 
the  hands  of  my  late  husband,  Monroe  Oster- 
man, belonging  to  said  lodge,  and  to  deduct 
the  same  from  the  endowment  of  $2,000 
which  you  hold  for  me  under  the  laws  of 
District  Grand  I^odge  No.  4.  Mrs  Monroe 
Osterman,  1527  Geary  street  Witness:  A. 
D'Ancona." 

At  the  time  this  Instrument  was  executed, 
there  was  no  money  in  the  hands  of  Mr.  Saal- 
burg, nor  in  the  htinds  of  the  trustees  of 
Ophir  Lodge,  applicable  to  payment  of  plain- 
tiff's endowment,  though  application  for  It 
had  been  made  before  that  time;  and  about 
three  weeks  thereafter  it  was  remitted  by  the 
Grand  Lodge  to  the  trustees  of  Ophir  Lodge, 
as  above  stated.  Without  regard  to  the  con- 
flicting evidence  as  to  whether  the  facts  were 
truly  represented  to  plaintiff  before  she  sign- 
ed the  order,  and  whether  she  understood  Its 
purport,  it  Is  sufficient  to  say  that  it  is  prop- 
erly admitted  that  the  order  was  revocable  at 
any  time  before  the  money  was  paid  by  Saal- 
burg to  the  Ophir  Lodge;  plaintiff  being  un- 
der no  obligation  to  make  good  her  husband's 
defalcations,  and  there  being  therefore  no 
consideration  for  the  order  to  pay  them.  Yet 
the  evidence  was  sufficient  to  Justify  the  Jury 
In  finding  that  she  did  not  understand  the 
contents  or  purport  of  the  order  when  she 
signed  it  A  few  days  after  the  rscelpt  of 
the  check  of  defendant,  and  the  deposit  there- 
of In  bank,  by  Mr.  Saalburg,  as  hereinbefore 
stated,  to  wit  July  13,  1881.  Mr.  Saalburg, 
with  Mr.  Marcus  Levy,  then  secretary  of 
Ophir  liOdge,  again  called  upon  plaintiff,  at 
San  Rafael,  where  she  Va&a.  resided,  and  pro- 
cured from  her  the  fcJlowing  receipt: 

"San  Francisco,  July  13,  1891.  Received 
from  District  Grand  Lodge  No.  4,  Inde- 
pendent Order  of  B'nal  B'rlth,  and  of  Ophir 
Lodge,  No.  21,  Independent  Order  of  B'nal 
B'rith,  the  sum  of  two  thousand  dollars 
($2,000),  in  United  States  gold  coin,  in  full 
payment  of  my  claim  against  said  Dis- 
trict Grand  Lodge  No.  4,  and  said  Lodge, 
No.  21,  as  the  widow  of  the  late  Monroe 
Osterman,  a  member  cf  said  Ophir  Lodge, 
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No.  21,  Of  tbe  Independent  Order  of  B'nai 
B'rlth. 

" Sarah  Oaterman, 

" TniBteeB.  Beneficiary. 

" Wm.  Saalburg, 

"Atteat:  Chas.  GrossUcht, 

"Marcus  liesry,  L.  Levy. 

"[Seal]  Secretary." 
As  to  the  means  nsed  to  procure  this  re- 
ceipt, and  plalntKTs  understanding  of  the 
transaction,  the  evidence  is  conflicting,  yet 
sofiicient  to  justify  the  Jury  in  finding:  That 
Messrs.  Saalbnrg  and  Levy  did  not  inform 
plaintitr  that  the  Grand  Lodge  had  transmit-  I 
ted  the  money  to  the  trustees  of  Ophir  Lodge,  ' 
with  which  to  pay  her  benefit,  but  represent- 
ed to  her  that,  in  order  to  procure  that  money 
from  the  Grand  Lodge,  It  was  necessary  that 
slie  should  sign  tliat  receipt;  that,  to  save 
her  trouble,  they  would  attend  to  the  matter 
tor  her,— and  that  she  thereupon  signed  the  j 
receipt  without  reading  It,  believing  that  \ 
they  would  get  the  money  and  deliver  it  to  ; 
her.  That,  receiving  no  further  commnnica-  I 
tion  from  them,  and  falling  to  receive  the 
money,  she  demanded  it  of  the  Grand  Lodge. 
That  after  this  demand  the  Grand  Lodge,* 
for  the  first  time,  professed  to  have  discov- 
ered tliat  Monroe  Osterman  was  not  in  good 
standing,  as  a  member  of  the  widows'  and 
orphans'  department,  at  the  time  of  his  death, 
and  for  that  reason  refused  payment,  and  or- 
dered the  trustees  of  Ophir  Lodge  to  return 
the  money  which  it  had  transmitted  to  them 
as  above  stated.  There  Is  no  evidence  that 
Mr.  Saalburg  or  the  trustees  of  Ophir  Lodge 
ever  paid  any  part  of  the  money  to  Ophir 
Lodge.  On  the  contrary,  Mr.  Saalburg  testi- 
fied that,  on  the  expiration  of  bis  term  of 
office  as  trustee,  the  money  was  still  in 
banlE,  where  he  flrst  deposited  it;  that  he  de- 
livered the  evidence  of  the  deposit  to  his  suc- 
cessor In  office,  and,  for  aught  he  knew,  the 
deposit  had  not  been  withdrawn  or  changed 
at  the  time  of  the  trial.  Nor  is  there  any 
evidence  aa  to  whether  Ophir  Lodge  returned 
the  money  to  the  Grand  Lodge  in  obedience 
to  the  order  of  tbe  latter  lodge,  nor  any  evi- 
dence that  Ophir  Lodge  ever  claimed  the 
money,  or  denied  the  right  of  defendant  to 
demand  a  return  thereof.  If  the  money  has 
not  been  returned,  it  is  \n,  the  hands  of  de- 
fendant's agents,  and  therefore  legally  In  its 
possession.  The  check  for  the  money  was 
sent  to  the  secretary  of  Ophir  Lodge,  with 
instruction  that  it  be  paid  to  plaintiff 
"through  the  trustees"  of  that  lodge.  Surely 
this  constituted  those  trustees  agents  of  de- 
fendant for  that  special  service.  It  follows 
that  the  Jury  was  fully  Justified  In  finding 
for  the  plaintiff,  against  the  plea  of  payment, 
notwithstanding  her  receipt. 
8.  It  is  contended  for  appellant  that  "the 
v.43P.no.3— 27 


court  erred  in  charging  the  Jury  that  the 
burden  of  proving  the  charge  that  the  plain- 
tiff consented  that  the  money  due  upon  the 
endowment  should  be  applied  toward  the 
payment  of  the  sum  embezzled  by  Osterman 
was  upon  the  defendant"  This  charge  that 
plaintiff  consented,  etc.,  Is  a  material  part 
of  afilrmative  new  matter  pleaded  by  defend- 
ant as  a  defense.  The  other  part  of  the 
plea  Is  that,  pursuant  to  such  consent,  the 
money  was  actually  applied  to  the  payment 
of  the  sum  embezzled.  Of  the  Issues  thus 
tendered,  the  defendant  undoubtedly  held 
the  af^rmatlve,  and,  as  to  them,  would  have 
been  defeated  if  no  evidence  bad  been  given 
on  either  side.  Therefore,  as  to  each  of 
those  issues,  the  burden  of  proof  was  on 
the  defendant  (Code  Civ.  Proc.  %  1981),  and 
the  court  did  not  err  In  so  instructing  the 
Jury. 

4.  The  court  charged  the  Jury,  in  sub- 
stance, that,  unless  they  found  that  Oster- 
man had  been  suspended  by  some  act  of  the 
lodge,  his  indebtedness  to  the  lodge  for 
dues,  assessments,  or  money  received  by 
him,  and  not  accounted  for,  constitutes  na 
defense  to  the  action.  That  this  Instruction, 
was  not  erroneous  is  apparent  from  the- 
foregoing  considerations  and  authorities 
cited. 

6.  There  is  nothiug  worthy  of  serious  ad- 
ditional consideration  in  the  point  that  "the 
action  has  not  been  brought  against  the 
proper  party,"  but  that  it  should  have  been 
brought  against  Saalburg,  or  Ophir  Lodge, 
If  at  all.  To  answer  this  point  requires  only 
a  repetition  of  foregoing  discussion  as  to 
the  liability  of  the  defendant,  it  being  there 
shown  that  there  is  no  evidence  that  Ophir 
Lodge  ever  received,  or  even  claimed,  the 
m6ney;  but  it  is  proved  that  the  trustees  of 
Ophir  Lodge  received  the  money  as  mere 
agents  of  defendant,  with  direction  to  pay 
It  to  plaintiff,  and  that  defendant  after- 
wards ordered  them  to  return  to  It,  etc.  It 
Is  stated  and  reiterated  by  counsel  for  ap- 
pellant that  the  District  Grand  Lodge  alone 
Is  responsible  for  the  payment  of  endow- 
ments, and  that  subordinate  lodges  have  no 
control  over  the  endowment  department  of 
the  Grand  Lodge.  The  action  of  Saalburg 
In  his  endeavor  to  divert  the  money  from 
the  plaintiff  to  Ophir  Lodge  was  wholly  un- 
authorized by  either  the  Grand  Lodge  or 
Ophir  Lodge;  and  It  effected  nothing  which 
could  make  him  responsible  to  plaintiff  for 
the  payment  of  the  money.  I  think  the 
Judgment  and  order' should  be  affirmed. 

We  concur:    HATNES,  C;    BRITT,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  or- 
der are  affirmed. 
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McGOWAN  7.  Mcdonald  et  aL     (No. 

16,084.) 

(Supreme  Court  of  Califomia.    Jan.  21,  1806.) 

COKPORATIOKS — LlABILITT  OF  StOOKHOLDBRB— Ck)N- 
8TITDTIONXL    LaW —  IhPAIKMBNT    OF    C0MTRAOT8 

— L1GI8LA.TIVB    PowBita — Witness — Compbtbnt 
Evidence — Intebbst —  Pleading  —  Adhissioks. 

1.  Laws  1862,  g  27,  providing  that  eorpora- 
tiona  organized  thereunder,  and  their  members, 
shall  not  be  subject  to  the  conditions  and  lia- 
bilities contained  in,  and  shall  be  exenopt  from, 
the  corporation  act.  Laws  18B0,  p.  347,  is  un- 
constitutional 80  far  as  it  was  intended  to  de- 
clare that  the  stockholders  of  a  corporation 
formed  under  its  provisions  shonld  not  be  in- 
dividually and  personally  liable  for  any  portion 
of  its  debts,  within  Const.  1849,  art.  4,  8  36, 
which  was  given  practical  effect  by  Laws  1850, 
{  32,  and  T^aws  1853,  i  16,  each  providing  sub- 
stantially that  each  stockholder  of  a  corporation 
shall  be  individually  liable  for  its  indebtedness 
in  an  amount  proportioned  to  his  shares  of  stock. 

2.  Laws  1862,  §  27,  is  an  independent  pro- 
viaion,  which  did  not  enter  into  the  general  ob- 
ject and  purpose  of  the  act;  and  therefore,  while 
in  itself  unconstitutional,  it  did  not  vitiate  the 
other  provisions  of  the  act,  nor  affect  the  valid- 
ity of  corporations  formed  under  them. 

8.  Civ.  Code,  {  288,  provided  that  no  corpo- 
ration fmrmed  or  existing  before  the  Code  took 
effect  should  be  affected  by  its  provisions  unless 
such  corporation  should  elect  to  continue  its  ex- 
istence thereunder.  Held,  that  the  provisions 
which  did  not  affect  such  corporation  without  its 
election  were  such  only  as  related  to  the  forma- 
tion and  existence  of  corporations. 

4.  Const  1848,  art  4,  i  31,  provided  that 
"corporations  may  be  formed  nnder  general 
laws,  but  shall  not  be  created  by  special  act  ex- 
cept for  municipal  purposes.  All  g^eral  laws 
and  special  acts  passed  pursuant  to  tnis  section 
mpy  be  altered  from  time  to  time  or  repealed." 
IJeld,  that  thereunder  liability  of  stockholders 
may  be  so  changed  as  to  impose  obligations  for 
which  they  were  not  liable  when  they  became 
stockholders. 

5.  The  constitutions  of  1849  and  1879,  mak- 
ing stockholders  individually  liable  for  corporate 
debts,  applied  to  all  corporations;  and  the  legis- 
lature has  no  power  to  exempt  savings  banks 
from  their  provisions. 

6.  Code  Civ,  Proc.  §  2047,  providing  that  a 
witness  "ma^  refresh  his  memory  of  a  fact  by 
anything  written  by  himself  or  nnder  his  direc- 
tion at  the  time  when  the  fact  occurred,"  au- 
thorizes the  use  of  a  bank  book  in  which  entries 
of  deposit  were  made  In  witness'  presence. 

7.  The  liability  of  a  stockholder  for  corpo- 
rate debts  is  primary,  and  evidence  competent 
and  sufficient  to  show  the  liability  of  the  corpo- 
ration is  competent  against  the  stockholder. 

8.  When  a  pass  book  is  balanced,  and  the 
bank  then  suspends  business,  and  refuses  to 
pay  its  depositors,  it  detains  moneys  received  to 
their  use,  within  Civ.  Code,  g  1917,  providing 
that  interest  is  payable  on  moneys  received  to 
the  use  of  another  and  detained  from  him. 

9.  Where  an  allegation  that  defendant  is 
the  owner  of  certain  shares  of  stock  of  a  cor- 
poration is  undenied  by  him,  It  is  admitted  that 
he  is  a  stockholder.         • 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Matthew  McGowan  against  R.  H. 
McDonald  and  others,  as  stockholders  of  the 
Pacific  Bank,  to  recover  from  them  their  re- 
spective proportions  of  certain  debts  and  lia- 
bilities of  said  bank.  From  a  Judgment  in  fa- 
vor of  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendants  appeal    Affirmed. 


Sawyer  &  Burnett,  Rosenbanm  &  Sbedlne, 
and  Dunn  &  McPike,  for  appellants.  Bocrer 
Johnson,  tor  respondent 

BELCU£R,  0.  This  action  was  brought 
to  recover  from  the  defendants,  as  stockhold- 
ers of  the  Pacific  Bank,  th^r  respective  pro- 
portions of  certain  debts  and  liabilities  of 
the  bank,  alleged  to  have  been  due  and  owing 
to  depositors  therein,  and  to  have  been  as- 
signed to  the  plaintiff,  Theconrt  t>eIow  gave 
judgment  for  the  plaintiff  as  prayed  for,  from 
which,  and  from  an  order  denying  a  new 
trial,  the  defendants  appeaL 

It  appears  from  the  record  that  the  Padflc 
BanJc  was  Incorporated  In  February,   1863, 
by  the  name  of  the  "Pacific  Accumulation 
Loan  Company,"  and  with  a  capital  stock  of 
$5,000,000,  divided  into  50,000  shares,  of  the 
par  value  of  (100  each,  under  the  provision 
of  an  act  at  the  legislature  of  this   state 
entitled  "An  act  to  provide  for  the  fcxma- 
tion  of  corporations  for  the  accumulation 
and  inv«stment  oif  funds  and  savings,"  pass- 
ed AprU  11,  1862  (St.  1862,  p.  199).     By  this 
act,    corporations   organized   under  it   ware 
■  authorized  "to  loan  and  invest  the  funds  of 
the  corporation,  to  receive  deposits  of  money, 
and  to  loan  and  invest  the  same."    In  March, 
1866,  an  act  was  passed  by  the  legislature 
entitled  "An  act  to  authorize  the  Pacific  Ac- 
cumulation   Loan    Ompany   to    change   its 
name"  (St  1865-^,  p.  620);  and  thereafter,  in 
AprU  of  that  year,  and  in  accordance  with 
the  provisicMis  of  the  said  act,  the  corpora- 
tion  changed   its  name  to  that  of  Pacific 
Bank.     In  February,  1872,  an  act  was  passed 
by  the  legislature  amending  the  act  of  April 
11,  1862  (St  1871-72,  p.  132);  and,  under  and 
in  pursuance  of  its  provisions,  such  proceed- 
ings were  taken  by  the  stockholders  of  the 
said  corporation  that  the  capital  stock  there- 
of was  reduced  to  the  sum  of  $1,0(X),000,  and 
Its  shares  to  the  number  of  10,000,  wbicli 
said  capital  stock  had  theretofore  been  sub- 
scribed and  paid  up,  and  thereafter  remained 
as  the  capital  stock  of  the  said  corporation. 
The  Pacific  Bank  never  elected  to  continue 
its  existence  under  the  provisions  of  the  Civil 
Code,  which  took  effect  January  1,  1873,  but       , 
continued  to  do  business  as  a  bank  under  the 
act  of  AprU  11,  1862,  and  subsequent  acts       ' 
amendatory  thereof  and  supplementary  there-      I 
to,  until  June  23, 1893,  when,  being  Insolvent 
it  closed  Its  doors,  and  suspended  all  busi- 
ness. 

1.  At  common  law  no  individual  Uahillty 
was  imposed  upon  the  members  of  a  corpora- 
tion, but  article  4  of  the  constitution  of  1819 
contained  the  following  provisions: 

"Sec.  32,  Dues  from  corporations  shall  be 
secured  by  such  individual  liability  of  the  cor- 
porators and  other  means  as  may  be  prescrib- 
ed by  law." 

"Sec.  36.  Elach  stockholder  of  a  corporatloD 
or  Joint  stock  association  shall  be  Individually 
and  personally  liable  for  Us  prc^rtlon  ot  all 
Its  debts  and  liabUitiea."  ^^  . 
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On  tbe  22d  of  April,  1860,  "An  act  concera- 
Ing  corporattons"  was  passed  by  tlie  legisla- 
ture, wblch  proTlded,  In  section  32:  "Eacb 
stockholder  of  any  corporation  shall  be  Indl- 
Tidually  and  personally  liable  for  a  portion  of 
all  Its  debts  and  liabilities,  proportioned  to  the 
amount  of  stock  owned  by  him."  St  1850, 
p.  347.  In  1853  an  act  "to  provide  for  the 
formation  of  corporations  for  certain  purposes" 
was  passed,  which  provided.  In  section  16: 
"Each  stockholder  shall  be  Individually  and 
personally  liable  for  his  proportion  of  all  the 
debts  and  liabilities  of  the  company  contract- 
ed or  incurred  during  the  time  that  he  was 
a  stockholder,  for  the  recovery  of  which  Joint 
-or  several  actions  may  be  Instituted  and  pros- 
ecuted." In  French  v.  Teschemacher,  24  Cal. 
518,  it  was  held  that  section  36  of  the  consti- 
tution, above  quoted,  was  not  self-executing, 
and  that  legislation  was  necessary  to  give  It 
effect  It'  was  also  held  that  neither  of  the 
statutory  provisions  above  quoted  was  suffi- 
cient of  Itself  to  Impose  a  liability;  "yet,  al- 
though neither  by  Itself  affords  a  perfect  rule, 
the  two  combined  contain  what  Is  omitted  In 
the  thirty-sixth  section  of  the  constitution, 
and  is  needed  to  give  it  a  practical  operation." 
Section  322  of  the  Civil  Code  contains  very 
full  and  complete  provisions  as  to -the  liabili- 
ty of  the  stockholders  of  all  corporations  form- 
ed w  doing  business  In  this  state  for  debts  In- 
curred whUe  they  were  such  stockholders, 
and  as  to  the  method  of  enforcing  such  lia- 
bility. And  section  3  of  article  12  of  the 
^»nstitation  of  1879  provides:  "Each  stock- 
holder of  a  corporation,  or  Joint  stock,  associa- 
tion, shall  be  Individually  and  personally  lia- 
ble for  such  proportion  of  all  its  debts  and  lia- 
bilities contracted  or  incurred  during  the  time 
l>e  was  a  stockholder,  as  the  amount  of  stock 
or  shares  owned  by  him  bears  to  the  whole 
of  the  subscribed  capital  stock,  or  shares  of 
the  corporation  or  association." 

Appellants  contend  that  they  are  not  liable 
to  the  plalntlfF  in  this  case  for  any  portion  of 
the  debts  of  the  corporation,  for  the  reason 
<1)  that,  by  terms  of  the  statute  under  which 
the  Pacific  Accumulation  Loan  Company  was 
organized,  the  stockholders  of  the  corporation 
were  expressly  exempted  from  such  liability; 
and  (2)  that  as  the  Pacific  Bank  never  elect- 
ed to  continue  its  existence  under  the  provi- 
sions of  the  Civil  Code,  the  corporation  was 
not  affected  by  the  provisions  of  the  Code  in 
regard  to  cori)oratlons,  and  hence  no  liability 
was  thereby  imposed  upon  appellants. 

The  provision  of  the  act  of  April  11,  1862, 
relied  npon  in  support  of  the  first  point,  is  as 
follows:  "Sec.  27.  Cori>orations  formed  nnder 
this  act,  and  the  members  and  stockholders 
thereof,  shall  not  be  subject  to  the  conditions 
and  liabilities  contained  in,  and  shall  be  ex- 
empt from,  the  operation  of  an  act  concerning 
corporations,  passed  April  twenty-second,  A. 
D.  eighteen  hundred  and  fifty."  But  if,  by 
this  section,  it  was  intended  to  declare  that 
the  stockholders  of  a  corporation  formed  un- 
der tbe  provlsloos  of  the  act  should  not  be  in- 


dividually and  personally  liable  toe  any  por- 
tion of  its  debts  and  liabilities,  then  tbe  sec- 
tion was  in  plain  conflict  with  section  36  of 
article  4  of  the  Constitution  of  1849,  and  must 
be  held  to  have  had  no  validity  or  effect;  for, 
as  said  in  French  v.  Teschemacher,  supra: 
"The  Individual  liability  of  the  stockholder  is 
a  constituent  element  in  tbe  artificial  life  of 
a  corporation,  made  so  by  the  author  of  its 
creation,  and  that  life  can  no  more  exist  un- 
der the  constitution  without  the  element  than 
a  natural  person  can  exist  when  deprived  of 
an  element  made  indispensable  to  his  exist- 
ence by  the  laws  of  nature.  Hence  an  act  of 
the  legislature  authorizing  the  formation  of 
corporations  without  attaching  to  the  corpo- 
rators an  individual  liability  would  be  as  ob- 
noxious to  the  constitution  as  would  be  tbe 
creation  of  a  corporation  by  special  act" 

If,  however,  this  be  so.  It  la  claimed  that 
the  whole  act  was  rendered  unconstitutional, 
and  hence  that  the  bank  never  bad  any  cat- 
porate  existence.  But  this  does  not  follow. 
In  People  v.  Hill,  7  CaL  103,  it  was  said 
that,  "if  some  of  the  provisions  at  the  bill 
are  unconstitutional,  this  wiU  not  vitiate  the 
whole  act,  unless  they  enter  so  entirely  into 
the  scope  and  design  of  the  law  that  it  would 
be  Impossible  to  maintain  it  without  such  ob- 
noxious provisions."  And  in  Robinson  v.  Bid- 
well,  22  Cal.  379,  it  was  held  that  where  a 
provision  of  a  statute  Is  of  such  a  nature  and 
has  such  a  connection  with  the  other  parts  as 
to  be  essential  to  the  law,  its  unconstitution- 
ality vitiates  the  whole  enactment  But  if  an 
Independent  provision,  not  In  Its  nature  and 
connections  essential  to  the  law,  be  uncon- 
stitutional, it  may  be  treated  as  a  nullity, 
leaving  the  rest  of  the  enactment  to  stand  as 
valid.  See,  also,  French  v.  Teschemacher, 
supra,  and  Ex  parte  Frazer,  54  CaL  94,  where 
the  same  doctrine  is  announced.  It  is  quite 
evident  that  the  section  of  the  act  in  question 
was  an  Independent  provision,  which  did  not 
enter  into  the  general  object  and  purpose  of 
the  act(  and  which  might  be  stricken  out 
without  prejudice  to  the  other  portion  there- 
of. It  therefore  did  not  vitiate  the  other  par- 
tlons  of  the  act  or  affect  the  validity  of  cor- 
porations formed  under  its  provisions. 

The  provision  of  the  Civil  Code  relied  upon 
in  support  of  the  second  point  is  as  follows: 
"Sec.  288.  No  corporation  formed  or  exist- 
ing before  twelve  o'clock  noon  of' the  day  up- 
on which  this  Code  takes  effect  is  affected  by 
the  provisions  of  part  iv.  of  division  first  of 
this  Code,  unless,  such  corporation  elects  to 
continue  its  existence  under  It  as  provided  in 
section  287;  but  the  laws  under  which  such 
corporations  were  formed  and  exist  are  ap- 
plicable to  all  such  corporations,  and  are  re- 
pealed subject  to  the  provisions  of  this  sec- 
tion." By  the  constitution  of  1849  each 
stockholder  of  a  corporation  was  made  per- 
sonally liable  for  his  proportion  of  all  its 
debts  and  llabilitieB,  but  to  enforce  such  lia- 
bility, legislation  was  necessary.  It  was  not 
however,  necessary  that  every  act  providing 
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for  the  formation  of  corporations  ahonld  also 
provide  for  the  liability  of  their  stockholders. 
A  general  law  making  such  provisions  would 
have  subserved  all  the  purposes  required. 
And  while  the  liability  of  the  stockholder 
was  a  constituent  element  In  the  life  of  the 
corporation,  and  necessary  to  Its  existence,  it 
was  still  only  a  burden  imposed  on  the  stock- 
hc«der,  and  had  otherwise  nothing  to  do  with 
the  formation  or  existence  of  the  corporation. 
In  Railway  Co.  v.  Hellman  (Cal.)  42  Pac. 
225,  It  was  held  that  the  provisions  of  the 
Civil  Code  relating  to  corporations  which  did 
not  affect  and  were  not  applicable  to  such 
corporations  as  were  formed  before  the  Code 
took  effect,  and  had  not  elected  to  continue 
their  existence  under  It,  were  such  only  as 
related  to  the  formation  and  existence  of  the 
corporations.  Under  this  rule,  we  think  it 
must  be  held  that  section  322  of  that  Code 
applies  to  the  stockholders  of  corporations 
formed  or  doing  business  In  this  state  before 
or  after  the  adoption  of  the  Codes.  Besides, 
our  present  constitution  Imposes  the  same 
liability;  for.  as  said  In  Bid  well  v.  Babcock, 
87  Cal.  32,  25  Pac.  752.  section  322  of  the 
Civil  Code  and  section  8  of  article  12  of  the 
constitution  have  "substantially  the  same 
meaning  and  effect" 

It  is  objected,  however,  that,  if  the  provi- 
sions of  the  Code  and  constitution  are  appli- 
cable, they  Impose  obligations  upon  appel- 
lants for  which  they  were  not  liable  when 
they  became  stockholders,  and  are  in  con- 
flict with  that  provision  of  the  constitution 
of  the  United  States  which  inhibits  the  states 
from  passing  laws  impairing  the  obligation 
of  contracts,  and  are  therefore '  as  to  them 
unconstitutional  and  of  no  effect.  The  an- 
swer to  this  objection  is  that  the  constitution 
of  1849  provided:  "Corporations  may  be 
formed  under  general  laws,  but  shall  not  be 
created  by  special  act,  except  for  municipal 
purposes.  All  general  laws  and  special  acts 
passed  pursuant  to  this  section  may  be  al- 
tered from  time  to  time,  or  repealed."  Arti- 
cle 4,  S  81.  Under  the  aatbority  thus  cvm- 
ferred,  both  the  legislature  and  the  people 
had  power  to  change  the  law  in  regard  to  the 
liability  of  stockholders,  without  violating 
any  provision  of  the  constitution  of  the  Unit- 
ed States.  In  Re  Empire  City  Bank,  18  N. 
T.  199,  a  similar  question  arose.  That  was 
a  proceeding  to  enforce  a  personal  liability 
of  stockholders  for  the  debts  of  the  bank  un- 
der an  act  passed  after  the  bank  was  incor- 
porated. The  court,  by  Denio,  J.,  said;  "The 
statute  under  which  the  proceedings  were 
had  was  challenged  as  being  a  violation  of 
the  constitution  of  the  United  States  and  of 
this  state.  By  the  federal  constitution,  no 
state  can  rightfully  enact  a  law  impairing 
the  obligation  of  contracts.  It  is  argued  that, 
by  the  general  banking  law,  the  associations 
which  it  authorizes  are  alone  responsible  for 
Its  contracts,  the  shareholders  being  wholly 
exempt  from  liability;  and  It  is  insisted  that 
this  is  In  the  nature  of  a  contract  between  the 


state  and  the  shareholders,  and  that  the  con- 
stitutional guaranty  of  the  integrity  of  con- 
tracts, in  the  national  constitution,  would  be 
Illusory  if  a  state  could,  by  changing  its  con- 
stitution, subvert  all  existing  engagements, 
and  hence  that  the  guaranty  applies  as  well 
to  state  constitutions  as  to  other  state  laws. 
Without  denying  or  affirming  the  soundness 
of  these  positions,  it  is  enough  to  say  that 
the  general  banking  law  expressly  reserves 
to  the  legislature  the  power  to  alter  or  re- 
peal it,  so  that  any  changes  which  it  or  tbe 
people  think  proper  to  make  are  fully  antbor- 
ized  by  the  provisions  of  the  supposed  con- 
tract itself."  See,  also,  the  following  cases, 
which  are  to  the  same  effect:  In  re  Oliver 
Lee  &  Co.'s  Bank,  21  N.  Y.  9;  In  re  Reciproc- 
ity Bank,  22  N.  Y.  9;  Sleeper  v.  Goodwin,  67 
Wis.  577,  31  N.  W.  835;  Tomllnson  v.  Jes- 
sup,  15  Wall.  454;  Dam  Co.  T.  Gray,  30  Me. 
551. 

It  is  also  objected  that  the  Pacific  Bank 
was  originally  organized  for  the  purpose  of 
doing  business  as  a  savings  bank,  and  that 
the  stockholders  of  such  a  bank  cannot  be 
held  liable  for  its  debta  But  the  provisions 
of  the  constitution  of  1849  applied  to  the 
stockholders  of  all  corporations,  without  re- 
gard to  the  character  of  the  business  to  be 
transacted;  and  the  same  is  true  of  the  con- 
stitution of  1879.  It  is  not  therefore  witbin 
the  power  of  the  legislature  or  the  courts  to 
declare  any  such  exemption  as  that  here 
claimed.  And  see  Mitchell  v.  Beckman,  61 
Cal.  117,  28  Pac.  110,  and  Kennedy  v.  Bank, 
101  Cal.  495,  35  Pac.  1039.  where  liability  for 
deposits  in  savings  banks  was  enforced.  If, 
however,  the  law  were  as  it  is  interpreted  by 
appellants,  the  objection  could  not  be  sus- 
tained, for  the  reason  that  it  U  alleged  In  tbe 
complaint,  and  not  denied  by  the  answer, 
that,  at  all  the  times  mentioned  therein  (witb- 
in two  years  prior  to  the  commencement  of 
the  action),  "said  bank  was  receiving  de- 
posits and  doing  a  general  banking  busi- 
ness." And  it  was  proved  that  since  18S6 
the  bank  had  been  advertising  itself  as  a 
commercial  bank  by  a  printed  statement,  on 
the  front  page  of  its  by-laws,  that  It  Is  "tbe 
oldest  chartered  commercial  bank  in  Callfin^ 
nla." 

2.  Appellants  contend  that  the  court  com- 
mitted several  eirors  of  law  In  Its  rulings 
npon  the  admission  of  evidence  offered  to  es- 
tablish the  indebtedness  of  the  Pacific  Bank 
to  the  asslgnora  of  the  plaintiff.  There  were 
three  such  assignors,  and  each  had  a  bank 
book.  The  left-hand  page  of  these  books 
showed  the  date  and  amount  of  each  deposit, 
and  the  right-hand  page  showed  the  amount 
of  each  check  paid  by  the  bank,  the  number 
of  checks  returned,  and  the  balance  remain- 
ing due  and  unpaid  to  tbe  depositor  on  eacb 
occasion  when  the  balances  were  struck. 
The  last  balances  were  entered  on  tbe  22d 
day  of  June.  1893.  and  the  amounts  shown 
thereby  to  be  then  due  to  the  depositors  were 
the  same  as  those  alleged  In  the  complaint 

Digitized  by  VjOOQ IC 


ObL) 


MoGOWAN  «.  MoDONALO. 


421 


It  was  proTed  that  all  the  entries  on  the  left- 
band  page  were  made  by  the  teller  of  the 
bank  when  the  moneys  were  deposited,  and 
In  the  presence  of  the  d^rasltor,  and  were 
correct,  and  that  all  the  entries  on  the  right- 
hand  page  were  made  by  a  cleric  of  the  bank 
when  the  books  were  handed  In  by  the  de- 
positors from  time  to  time  to  be  balanced. 
It  was  also  proved  by  each  of  the  three  de- 
positors that,  when  he  received  back  his 
book,  he  verified  the  entries  made  by  compar- 
ing them  with  his  own  accounts,  and  In  every 
instance  fonnd  them  correct;  and  each  one 
theref<»«  testified  that  be  knew  of  his  own 
knowledge  that  the  balance  shown  by  the 
book  was  the  CMrect  amount  due  him.  Nei- 
ther of  the  witnesses  could,  however,  state 
the  amounts  of  his  deiraslts  or  of  his  drafts, 
or  the  balance  due,  without  refreshing  his 
memory  by  looking  at  his  bank  book;  and 
this,  against  the  objection  of  defendants,  he 
was  permitted  to  do.  The  books  were  also 
offered,  and,  against  the  objection  of  defend- 
ants, admitted  in  evidence  to  prove  the  same 
facts.  SecUon  2047  of  the  Code  of  Civil  Pro- 
cedure provides:  "A  witness  Is  allowed  to 
refresh  bis  memory  respecting  a  fact  by  any- 
thing written  by  himself  or  under  his  direc- 
tion at  the  time  when  the  fact  occurred,  or 
Immediately  thereafter,  or  at  any  other  time 
when  the  fact  was  fresh  in  his  memory  and 
he  knew  that  the  same  was  correctly  stated 
In  the  writing."  It  Is  claimed  that  this  sec- 
tion did  not  authorize  the  witnesses  to  re- 
fresh their  memories  by  locking  at  the  books, 
but  we  think  It  did.  The  entries  of  his  de- 
posits were  admittedly  made  in  the  presence 
of  the  witness,  and  under  his  direction,  and 
he  knew  at  the  time  that  they  were  correct. 
There  can  be  no  question,  therefore,  that  as 
to  them  he  could  refresh  his  memory  from 
the  bo<^  And  the  entries  of  the  amounts 
drawn  out  were  clearly  made  under  the  di- 
rection of  the  witness,  for  he  handed  in  his 
book  to  have  such  entries  made  and  the  bal- 
ance struck;  and,  when  the  book  was  re- 
turned to  him,  he  checked  it  up  from  his  own 
boolu,  and  knew  that  the  balance  stated  was 
correct.  This  was  at  a  time  when  the  mat- 
ter was  fresh  in  his  memory,  and  when  he 
knew  tbat  the  same  was  correctly  stated. 
In  oar  opinion,  therefore,  the  case  comes 
tehrly  within  the  rule  declared  by  the  Code, 
and  there  was  no  error  in  the  ruling  com- 
plained of. 

It  is  also  claimed  that  the  pass  books  were 
not  admissible  in  evidence  against  the  de- 
fendants, and,  In  support  of  this  position, 
Nellson  v.  Crawford,  62  CaL  248,  is  cited. 
It  Is  well  settled  by  numerous  decisions  of 
this  court  that,  by  the  constitution  and  stat- 
utes of  this  state,  the  stockholders  of  a  cor- 
poration organized  therein  are  made  person- 
ally liable  for  their  respective  proportions  of 
all  its  debts  and  liabilities  contracted  while 
tbey  are  such  stockholders.  Such  liability 
arises  when  the  debt  is  inctarred,  and  Is 
primary,  and    not    secondary.     In  a  suit 


against  a  stockholder  to  enforce  his  liability, 
the  first  fact  to  be  established  is  the  indebt- 
edness of  the  corporation;  and,  when  that 
is  established,  the  liability  of  the  stockhold- 
er results  as  a  necessary  sequence.  It  would 
seem,  therefore,  that  any  evidence  which  is 
competent  and  sufUclent  to  show  the  liability 
of  the  corporation  must  becompetentand  suf- 
ficient to  show  the  liability  of  the  stockholder. 
In  Borland  v.  Haven,  37  Fed.  394,  a  case  de- 
cided by  the  United  States  circuit  court  for 
California  (Sawyer,  J.),  the  question  arose  as 
to  the  admissibility  and  efCect  of  evidence  in 
a  case  like  this,  and  on  page  414  it  was  said 
"that  any  evidence  that  Is  competent  to  es- 
tablish the  liability,  as  against  the  corpora- 
tion, must  be  competent  to  establish  the 
liability  of  the  stockholders;  for,  the  llabiUty 
of  the  corporation  being  established,  the  lia- 
bility of  the  stockholder  for  his  share  fol- 
lows as  an  Inevitable  legal  consequence,  by 
the  express  terms  of  the  constitution  and 
statute."  The  case  of  Nellson  v.  Crawford, 
supra,  relied  on  by  appellants,  was  an  ac- 
tl(m  to  enforce  the  liability  of  the  defendants 
for  their  portion  of  the  Indebtedness  of  a 
corporation  of  which  they  were  stockholders. 
At  the  trial,  to  prove  such  Indebtedness,  the 
plaintiff  offered  in  evidence  the  books  of  the 
corporation,— Its  ledger.  Journal,  book  of  reso- 
lutions and  transfers.  It  was  held  on  appeal 
that  while  in  an  action  against  the  corpora- 
tion for  the  recovery  of  a  debt  its  I>ooks  of 
account,  showing  the  existence  of  the  Indebt- 
edness alleged,  would  be  admissible,  because 
they  are  the  admissions  of  the  corporation 
entered  by  its  servants,  still  they  were  in- 
admissible In  an  action  against  the  stock- 
holders. And  the  court  said:  "If  an  admis- 
sion of  indebtedness,  made  by  a  corporation, 
be  evidence  of  Indebtedness  in  an  action 
against  a  stockholder,  it  is  not  perceived  why 
a  similar  admission  made  by  a  stockholder 
should  not  be  evidence  in  an  action  brought 
against  the  corporation,  nor  why  an  estoppel 
against  the  corporation— for  instance,  a  Judg- 
ment rendered— should  not  equally  estop  a 
stockholder  to  deny  the  fact  of  indebtedness  ' 
In  an  action  brought  against  blm  to  enforce 
his  proportionate  liability."  That  case  Is  not 
In  point  here,  for  the  reason  that  In  this  case 
the  books  of  the  bank  were  not  offered,  and 
the  objection  urged  is  only  to  the  admissibil- 
ity of  the  pass  books  of  depositors.  But  the 
pass  books  were  the  books  of  the  depositors, 
and  not  of  the  bank.  They  showed  the  in- 
debtedness of  the  l>ank  as  certificates  of  de- 
posit would  have  shown  it.  Now,  suppose 
the  assignors  of  plaintiCf  had  held  certiflcates 
of  deposit.  Instead  of  pass  books;  can  there 
be  any  doubt  that  they  would  have  been  ad- 
missible? We  think  not  Besides,  in  Ken- 
nedy V.  Bank,  97  Cal.  93,  81  Pac.  846,  it  was 
held  that  the  legal  effect  of  the  condition 
prescribed  by  sectloii  3  of  article  12  of  the 
constitution  of  this  state,  regulating  the  in- 
dividual liability  of  stockholders  for  debts 
contracted  and  liabilities  incurred  hy^be  cor-  . 
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poratton,  1b  that  a  corporation,  wtaen  created, 
becomes  the  agent  of  Its  stockholders  to 
make  such  contracts  and  Incur  such  liabili- 
ties as  are  authorized  by  law  and  Its  {irtieles 
of  Incorporation,  and  the  contracts  which  It 
thus  makes  bind  the  stockholders  to  the  ex- 
tent named.  If  this  be  so,  then  the  mle  that 
the  admissions  of  an  agent  which  are  made 
while  in  the  performance  of  his  duty,  and 
are  a  part  of  the  res  gestse,  may  be  proved 
against  the  principal,  must  be  applicable 
here.  And  see  Mitchell  v.  Beckman,  64  Cal. 
117,  28  Pae.  110,  where  it  was  held  that  there 
was  no  error  In  admitting  in  evidence  a 
Judgment  against  the  corporation  for  the  pur- 
pose of  establishing  Its  Indebtedness  and  the 
liability  therefor  of  its  stockholdMS.  We 
conclude,  therefore,  that  the  court  below  did 
not  err  In  admitting  the  pass  books  In  evi- 
dence. 

3.  Some  of  the  appellants  object  to  the  al- 
lowance of  Interest  against  them  from  the 
time  of  the  suspension  of  the  bank.  But,  as 
before  stated,  the  pass  books  were  balanced 
and  the  accounts  stated  on  the  day  before  the 
suspension.  Section  1917  of  the  Civil  Code 
provides  that  interest  is  payable  on  all  mon- 
eys "due  on  any  settlement  of  accounts,  from 
the  day  on  which  the  balance  Is  ascertained, 
and  on  moneys  received  to  the  use  of  an- 
other and  detained  from  him."  Ordinarily, 
of  course.  Interest  is  not  payable  on  the 
amount  found  due  when  a  pass  book  is  bal- 
anced; but  when  a  bank  suspends  business, 
and  refuses  to  pay  Its  depositors,  it  there- 
after clearly  detains  moneys  which  it  re- 
ceived to  their  use,  and,  under  the  provisions 
of  the  Code,  must  be  held  liable  for  lnt»est 
thereon. 

4.  The  point  is  made  that  the  evidence  does 
not  show  that  appellant  Wood  was  a  stock- 
holder when  the  deposits  were  made.  But 
the  complaint  alleges  that  Wood  was  the 
owner  of  212  shares  of  stock  of  the  bank  at 
all  the  times  mentioned  therein,  and  this  al- 
legation is  not  denied  In  bis  answer.  His 
ownership  of  the  stock  was  therefore  admit- 
ted, and  no  evidence  as  to  It  was  required. 

The  other  points  dii^cussed  by  counsel  do 
not  require  special  notice.  The  Judgment 
and  order  appealed  from  sbonld  be  affirmed. 

We  concur:    SBABLS,  a;  HATNBS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


HDGHBS  T.  LAZARD. 

(Supreme  Court  of  Arizona.    Jan.   11,   1886.) 

CoHsTiTunosAL  Law— Loc^L  Acts— RuuMes  oir 
Evidence — Rsvibw. 
1.  The  proTision  of  the  revenue  act  that 
Judgment  for  a  delinquent  tax  may  be  entered 
witliout  service  of  a  summons  or  otlier  notice 
on  the  taxpayer  other  than  by  publication   is 


not  in  conflict  with  the  act  of  congreaa  of  1886, 
known  as  the  "Harrison  Act,"  providing  that 
a  territory  shall  not  pass  local  or  special  laws 
regulating  the  practice  in  courts  of  justice. 

2.  Error  in  the  admission  of  parol  evidence 
will  not  be  considered  on  appeal  where  the  facta 
proved  thereby  are  not  shown  by  the  bill  of  ex- 
ceptions or  by  a  statement  of  facts  in  the  rec- 
ord. 

Appeal  from  district  court,  Pima  county; 
before  Justice  J.  D.  Bethune. 

KJectment  by  A.  Lazard  against  Fred  Q. 
Hughes.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

W.  M.  LoveU,  for  appellant  &  M.  Frank- 
lin, for  appellee. 

ROUSB,  J.  This  is  an  ftctlon  In  ejectment 
for  the  north  %  of  lot  4  In  block  223  in  the 
city  of  Tucson.  The  said  lot  had  been  sold 
to  the  territory  for  the  taxes  for  the  year 
1800,  which  bad  become  delinquent  The 
time  for  redemption  having  expired,  a  tax 
deed  was  duly  executed  to  the  territory  for 
said  lot  Thereafter  the  board  of  super- 
visors of  Pima  county  sold  said  lot  to  plain- 
tlir,  and  executed  Its  deed  to  him  therefor. 
Plaintiff  bases  his  right  of  action  for  the 
possession  of  said  lot  on  the  title  created  by 
said  tax  deeds.  Defendant  contends  that 
the  tax  deed  to  the  territory  is  void,  because 
the  territorial  revenue  law,  relating  to  bring- 
ing suits  and  obtaining  Judgments  against 
property  for  delinquent  taxes,  is  a  special 
law,  "regulating  the  practice  in  courts  of 
Justice,"  and  violates  the  provisions  of  the 
act  of  congress,  1886,  commonly  called  the 
"Harrison  Act" 

No  question  is  presented  by  the  record  as 
to  the  regularity  of  all  the  proceedlngts  under 
the  revenue  law  of  the  territory.  Therefore, 
if  the  said  revenue  law  Is  not  In  conflict  with 
the  provisions  of  the  act  of  congress  com- 
monly called  the  "Harrison  Act"  by  reason 
of  the  fact  that  It  is  a  special  law  "reeu- 
laung  the  practice  in  courts  of  Justice,"  the 
title  of  plaintiff  to  said  lot  Is  valid.  The 
said  act  of  congress  contains  the  following: 
"That  the  legislatures  of  the  territories  of 
the  United  States,  now  or  hereafter  to  b* 
organized,  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerate<) 
cases,  that  is  to  say:  Granting  divorces. 
Changing  the  name  of  persons  or  places. 
Laying  out  opening,  altering  and  working 
roads  or  highways.  Vacating  roads,  town 
plBis,  streets,  alleys  and  public  grounds. 
Locating  and  changing  county  seats.  Regu- 
lating county  and  township  affairs.  Regu- 
lating the  practice  in  courts  of  Justice. 
Regulating  the  Jurisdiction  and  duties  of 
Justices  of  the  peace,  pouce  magistrates  and 
constables.  Providing  for  change  of  venue 
in  civil  and  criminal  cases.  •  •  •  Provid- 
ing for  the  management  of  common  schoola. 
Regulating  the  rate  of  Interest  on  money. 
*  *  *  The  sale  or  mortgaging  of  real  es- 
tate belonging  lo  minors  or  others  under  dis- 
ability.   *    •    *    In  all  othw  cases  when  & 
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general  law  can  be  made  applicable,  no  Bi>e- 
cial  la-w  shall  be  enacted  In  any  of  tlie  terri- 
tories of  the  United  States  by  the  territorial 
legislatures  thereof."  The  purpose  of  said 
act  in  to  prevent  local  or  special  laws  in 
the  cases  enumerated.  The  distinction  be- 
tween a  special  and  a  general  law  may  not 
be  caimble  of  being  formulated  In  a  defini- 
tion which  will  be  exhaustive  of  the  subject, 
and  applicable  to  every  case;  and  the  ques- 
tion may  be  better  determined  upon  a  con- 
sideration of  each  particular  case  presented 
for  Its  application  by  taking  Into  view  the 
purpose  and  character  of  the  law,  as  well  as 
the  Individuals  upon  whom  it  is  to  operate. 
People  V.  Central  Pac.  R.  Co.  (Cat.)  38  Pac. 
906^  The  further  purpose  of  said  act  is  to 
prevent  special  laws  from  being  made  in 
other  cases  where  a  general  law  can  be 
made  applicable.  First  The  act  prohibits 
the  making  of  a  law  "granting  divorces." 
That  cannot  be  construed  to  mean  that  a  law 
by  which  divorces  may  be  granted  cannot 
be  enacted.  If  that  should  be  the  construc- 
tion of  said  act,  there  could  be  no  more  di- 
vorces granted  In  this  territory.  The  proper 
construction  to  be  placed  thereon  is  that 
divorces  cannot  be  granted  by  an  act  of  the 
legislature.  Second.  "Laying  out,  opening, 
altering  and  w<»klng  roads  or  highwaya" 
This  provision  cannot  be  construed  to  mean 
that  a  law  cannot  be  made  providing  for  the 
establishing  of  roads  and  for  working  them. 
Third.  "Providing  for  change  of  venue  In 
dvll  and  criminal  cases."  This  provision 
must  certainly  be  construed  to  mean  that 
changes  of  venue  may  be  provided  for,  and 
may  be  had,  but  that  a  law  with  reference 
thereto  must  contain  provisions  which  would 
Miable  all  parties  who  can  comply  with  the 
conditions  imposed  to  have  the  benefit  there- 
of. So,  by  examining  each  class  enumerated 
In  the  act,  it  will  not  be  difBcuIt  to  under- 
stand the  purpose  thereof.  The  provision  of 
said  act  to  which  attention  is  called,  and 
on  which  appellant  relies.  Is  as  follows: 
"Regnlating  the  practice  in  courts  of  Jus- 
tice." It  Is  contended  that  as  the  revenue 
law  provides  that  Judgment  may  be  entered 
In  the  district  courts  for  the  delinquent  tax- 
es, and  that  no  summons  or  notice  thereof 
Is  served  upon  the  owners  of  the  property  on 
which  the  taxes  are  delinquent,  other  than 
by  publication,  such  law  "regulates  the  prac- 
tice In  courts  of  Justice,"  and  Is  in  conflict 
with  the  provisions  of  said  act  of  congress, 
and  for  that  reason  void.  In  support  of  that 
view,  the  case  of  Pe<9le  v.  Central  Pac.  R. 
Oa  (OaL)  23  Pac.  803,  Is  cited.  The  case 
cited  Involved  the  construction  of  a  statute 
of  California,  whidi  specified  the  mode  to 
he  porsoed  in  the  assessment  and  collection 
of  taxes  from  railroads  which  were  con- 
structed through  two  or  more  counties  of  the 
state.  The  act  did  not  apply  to  all  railroads. 
Though,  in  the  opinion  in  that  case,  it  was 
stated  that  said  law  was  in  conflict  with  that 
provision  9t  the  constitution  of  Califomla 


prohibiting  the  making  of  a  law  "regulating 
the  practice  In  courts  of  Justice,"  the  same 
court  declared  in  the  case  of  People  v.  Central 
Pac.  R.  Co.,  38  Pac.  806,  that  said  statement 
"must  be  regarded  as  obiter  dicta,"  and  In 
said  last  case  sustained  said  law.  The  tax 
is  an  obligation  from  the  citizen  to  the  terri- 
tory. It  is  not  of  the  same  character  of 
obligations  as  exist  between  citizens;  and, 
for  the  purposes  of  its  collection,  the  tenl- 
tory  is  not  limited  to  the  mode  or  to  the 
same  procedure  which  It  prescribes  for  indi- 
viduals in  the  collection  of  obligations  be- 
tween themselves.  The  collection  of  taxes 
is  not  the  mere  collection  of  a  debt,  but  it  is 
the  sovereign  act  of  the  territory,  to  be  exer- 
cised as  may  be  prescribed  by  the  legis- 
ture.  The  territory,  through  its  legislature, 
can  avail  Itself  of  the  Judicial  power  as  the 
means  by  which  it  will  collect  the  taxes;  and 
In  such  proceedings  It  may  prescribe  such 
procedure  as  may  best  avail  for  that  pur- 
pose, irrespective  of  the  mode  of  procedure 
provided  for  the  determination  of  controver- 
sies between  individuals.  People  v.  Central 
Pac.  R.  Co.  (Cal.)  38  Pac.  005. 

Appellant  contends  that  the  district  court 
erred  In  admitting  parol  evidence  to  show 
some  things  which  had  been  done  by  the 
board  of  supervisors  with  reference  to  steps 
taken  for  the  collection  of  the  taxes  due  on 
the  property  in  question,  which  could  only 
be  established  by  the  records  of  the  board 
of  supervisors.  As  the  facts  are  not  pre- 
sented by  the  bill  of  exceptions,  nor  by  a 
statement  of  the  facts  in  the  record,  we 
cannot  consider  that  point  The  Judgment 
is  affirmed. 

HAWKINS,  J.,  concurs.  BAKER,  O.  J., 
concurs  In  the  Judgment 


SBWARD,  County  Trenanrer,  et  al.  t. 
KHEINER. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Jan.  17,  1806.) 

FiNDiKos  BY  Court  —  MBCBsarrr —'Wbiobt  — 
School  Tax— Reduotios  op  Lbvt— Validitt— 
mvhicipal  cobporatioms— bxtsnsiom  ov  lim- 
ITS—TAXATION— FlHALlTT  OV  ObDINANCB — Ith 
JUNCTION'. 

1.  It  is  a  right  that  either  party  to  a  suit 
has  when  the  case  is  tried  by  the  court  witlf- 
out  a  jury,  upon  request,  to  have  all  or  any  of 
the  issuable  facts  inTolved  in  the  pleadings,  and 
upon  which  there  is  any  evidence,  found  sepa- 
rately fro-m  the  conclusions  of  law,  based  there- 
on, so  that  be  may  have  his  exceptions  to  the 
separate  findings  and  conclusions. 

2.  Findings  of  facts  made  by  the  court  can- 
not overcome  a  fact  agreed  to  by  the  parties. 
Upon  the  trial  of  a  case  the  court  is  bound  by 
the  facts  as  agreed  to  by  the  parties,  and,  if 
the  finding  of  a  fact  ignores  the  facts  as  agreed 
to,  it  is  erroneous. 

3.  The  Inhabitants'qnalified  to  vote  at  an 
annual  school-district  meeting,  lawfully  assem- 
bled, have  power  to  vote  a  tax  not  exceeding  2 
per  cent  on  the  taxable  property  In  the  dis- 
trict, as  the  meeting  shall  deem  sufficient  for 
the    various  school   purposes;     and,    when   so 
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Toted.  H  is  the  dnty  of  the  district  clerk  to  cer- 
tify the  same  to  the  county  clerk  of  the  county 
on  or  before  the  25th  day  of  August;  and,  when 
so  certified,  it  is  the  duty  of  the  county  clerk  to 
place  the  taxes  so  voted  against  all  the  propeiv 
ty  of  the  school  district.  And  the  board  of 
county  commissioners  have  no  authority  to  re- 
duce the  levy  made  by  the  school  district,  and 
an  order  of  the  board  of  county  commissioners 
reducing  the  levy  is  voidj  and  where  the  coan- 
ty  clerk,  under  the  order  of  the  board  of  county 
commissioners,  enters  the  tax  against  the  prop- 
erty at  a  less  per  cent,  than  that  levied  by  the 
vote  of  the  inhabitants  of  the  school  district, 
it  does  not  render  the  taxes  void,  and  does  not 
relieve  property  of  the  district  from  liability  to 
any  school  tax  whatever. 

4.  Where  territory  adjacent  to  a  city  of  the 
third  class  is  subdivided  mto  lots  or  parcels  of 
five  acree  or  less,  the  city  council  of  such  city 
have  power  to  add  such  territory  to  the  city 
by  ordinance;  and,  when  such  territory  has 
been  added  to  the  city  by  ordinance,  the  same 
becomes  liable  to  taxation  for  city  purposes: 
and  where  the  <nty  limits  have  been  extended 
hj  ordinance  so  as  to  include  platted  grounds, 
and  the  owners  and  residents  in  such  territory, 
with  full  knowledge  of  the  proceedings  had  in 
extending  the  limits,  acquiesce  therein,  and  vote 
at  Sections  for  city  officers  thereafter,  and  vote 
to  issue  bonds  of  the  city  for  city  improvements, 
and  sign  petitions  for  bond  elections,  and  bonds 
are  issued  by  thei  city  upon  the  adoption  of  the 
proposition  voted  upon,  and  improvements  are 
made  in  the  added  territory  by  the  city,  the  resi- 
dent property  holders  of  such  added  territory 
are  estopped  from  denying  the  liability  of  the 
property  in  such  territory  to  taxation  for  city 
purposes. 

5.  Cities  of  the  third  class  have  power  to 
open  and  improve  streets,  avenues,  and  alleys, 
and  make  sidewalks,  build  bridges,  culverts,  and 
sewers  within  the  city,  and  make  assessments 
on  all  lots  or  pieces  of  ground  abutting  on  the 
sidewalk  according  to  the  front  foot  thereof,  to 
pay  for  building  the  same.  And  where  the  may- 
or and  council  have  determined,  by  ordinance, 
that  a  sidewalk  is  necessary,  and,  by  ordinance, 
provide  for  the  removal  of  old  walks  and  the 
building  of  new  ones,  designating  the  material 
and  providing  the  dimensions  of  the  walk,  their 
determination  is  final;  and,  where  the  walk  is 
afterwards  built  according  to  the  provisions  of 
such  ordinance,  the  abutting  lots  are  chargeable 
with  the  cost  of  building  the  same. 

6.  A  court  of  equity  will  not  interfere  by 
injunction  to  prevent  the  collection  of  taxes  on 

■  the  grounds  that  the  assessment  and  levy  there- 
of are  irregular  or  invalid,  unless  in  cases  where 
the  property  was  exempt  from  taxation,  or  the 
taxes  were  levied  by  persons  not  authorized  to 
make  the  sama 
(Syllabus  by  the  Court) 

Error  from  district  court,  Rice  coanty;  John 
N.  Ives,  Judge  pro  tern. 

Action  by  Edward  Rhelner  against  J.  O. 
Seward,  treasurer  of  Rice  county,  Kan.,  and 
others,  to  enjoin  the  collection  of  taxes. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

This  suit  was  originally  commenced  by  Ed- 
ward Rhelner  in  the  district  court  of  Rice 
county,  Ean.,  to  enjoin  the  treasurer  and 
county  clerk  of  said  county,  and  the  city  of 
Lyons  and  school  district  No.  69  of  Rice  coun- 
ty, Kan.,  from  collecting  certain  taxes  assess- 
ed and  levied  on  certain- property  belonging  to 
him.  Part  of  the  property  charged  with  the 
tax  sought  to  be  enjoined  was  situated  in  the 
original  city  of  Lyons,  part  in  Workman's  ad- 
dition, part  In  White's  addition,  and  portions 


in  the  addition  known  as  PurdyviUe.  Tbe 
separate  lots  or  parcels  of  land  were  charged 
separately  with  the  different  kinds  of  taxes 
levied  thereon.  The  particular  taxes  sought 
to  be  enjoined  were  the  taxes  levied  for  city 
purposes,  and  to  pay  Interest  on  city  bonds, 
sidewalk  taxes,  and  school-district  taxes,  and 
the  penalties  charged  upon  these  different 
taxes.  Some  of  these  taxes  are  alleged  to  be 
Illegal  for  one  reason,  and  others  for  different 
reasons.  A  temporary  restraining  order  was 
granted  by  the  judge  of  the  district  court,  at 
chambers;  and,  after  the  issues  were  joined, 
the  case  was  tried  before  the  court,  by  judge 
pro  tern.,  without  a  jury.  The  principal  facta 
in  the  case  were  agreed  to  between  the  par- 
ties, and  tbe  facts  agreed  to  were  reduced  to 
writing,  and  signed  by  the  attorneys  for  each 
party.  At  the  conclusion  of  the  evidence,  the 
defendants  below  submitted,  in  writing,  a  re- 
quest to  the  court  to  find  the  facts  and  con- 
clusions of  law  separately,  so  they  could  ex- 
cept to  the  separate  findings  of  fact  and  con- 
clusions of  law.  The  written  request  set  out 
31  questions  upon  which  the  court  was  asked 
to  find  tbe  facts.  Tbe  court  took  the  whole 
matter  under  advisement  for  several  weeks, 
and  afterwards  found  certain  facts,  and  made 
its  conclusions  of  law  based  upon  the  facts 
as  found,  and  rendered  judgment  enjoining 
tbe  defendants  from  the  collection  of  the 
taxes  complained  of,  and  refused  to  find  on 
the  most  of  the  questions  submitted;  and,  to 
the  refusal  to  find  the  facts  as  requested,  de- 
fendants below  duly  excepted,  made  case,  and 
filed  the  same  in  the  supreme  court  for  re- 
view, which  was  duly  certified  to  this  court 
by  order  of  the  supreme  court 

Samuel  Jones  and  J.  W.  BrlnckerhofX,  for 
plaintiffs  in  error. 

JOHNSON,  P.  3.  (after  stating  the  fticts). 
Edward  Rhelner  commenced  a  suit  in  the 
district  court  ot  Rice  county,  Kan.,  to  en- 
join the  treasurer  and  county  derk  of  said 
county  and  the  city  of  Lyons  and  school  dis- 
trict No.  69  of  Rice  county,  Kan.,  frtmi  col- 
lecting certain  taxes  assessed  and  levied  on 
certain  property  of  his.  Part  of  the  property 
charged  with  tbe  taxes  sought  to  be  enjoin- 
ed was  situated  in  the  original  city  of  Lytms, 
part  in  Workman's  addition,  part  in  White's 
addition,  and  a  part  in  Purdy's  addition,  com- 
monly known  as  PurdyviUe.  The  separate 
lots  or  parcels  of  land  are  charged  separately 
with  the  several  different  kinds  of  taxes 
thereon.  The  particular  taxes  sought  to  be 
enjoined  consist  of  city  of  Lyons  general  and 
Interest  taxes,  sidewalk  assessments,  and 
school-district  taxes,  -and  the  penalties  on  all 
of  these  different  taxes.  Some  of  these  taxes 
are  alleged  to  be  Illegal  for  one  reason,  and 
others  f<»:  different  reasons. 

On  the  filing  of  the  petition  duly  verified, 
the  judge  of  the  district  court,  at  chambers, 
granted  a  temporary  restraining  order;  and 
the  action  was  afterwards  tried  before  the 
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court  wtthoat  a  Jury,  John  N.  Ivea  presiding 
as  judge,  and  the  coUectlon  of  taxes  com- 
plained of  enjoined.  The  court  vraa  request- 
ed  in  writing  to  make  special  findings  of  fact 
on  the  Issuable  facts  involved  In  the  case, 
and  bis  conclusions  of  law  separate.  The 
court  made  findings  of  fact  on  part  of  the 
qnestlons  submitted,  and  refused  to  find  the 
facts  on  other  propositions  submitted,  and 
the  defendants  bdow  duly  excepted  to  the 
refusal  of  the  court  to  find  the  facts  on  cer- 
tain issuable  questions.  The  court  overruled 
the  objections  of  the  defendants  below,  and 
entered  up  a  Judgment  on  such  of  the  find- 
ings as  it  made,  and  its  conclusions  there- 
from; and  the  defendants  below  filed  their 
motion  for  a  new  trial,  which  was  overruled, 
and  defendants  duly  excepted  thereto,  and 
made  case  for  the  supreme  court,  which  was 
duly  settled  and  signed,  and  plaintiffs  in  «> 
ror  filed  their  petition  in  error  with  the  made 
case  attached  in  the  supreme  court,  which 
was  duly  certified  to  this  court  for  review. 
On  the  conclusion  (tf  the  evidence,  the  de- 
fendants below  submitted  In  writing  31  ques- 
tions of  fact  to  the  court,  and  requested  find- 
ings thereon.  The  court  took  the  whole  case 
under  advisement  for  several  weeks,  and  aft- 
erwards made  what  la  designated  as  "find- 
ings of  fact,"  by  the  court,  to  part  of  the 
questions  submitted,  and  refused  to  find  on 
any  of  the  other  questions  requested,  and  as- 
s^s  as  a  reason  for  not  finding  on  the  oth- ' 
er  propositions  that  the  findings  as  already 
made,  in  the  opinion  of  the  court,  contain  all 
the  facts  involved  in  the  issues.  The  court 
declined  to  make  findings  submitted  by  the 
defendants'  attorney,  except  as  included  in 
the  findings  as  made  by  the  court.  The  re- 
fusal of  the  court  to  find  the  facts  as  submit- 
ted by  the  defendants  below  is  the  first  error 
complained  of  in  this  court. 

Section  290  of  the  Code  of  Civil  Procedure 
reads:  "Upon  the  trial  of  questions  of  facts 
by  the  court,  it  shall  not  be  necessary  for 
the  court  to  state  its  findings,  except  gener- 
ally, for  the  plaintiff  or  defendant,  unless  one 
of  the  parties  request  it,  with  the  view  of  ex- 
cepting to  the  decision  of  the  court  upon  the 
questions  of  law  Involved  In  the  trial;  In 
which  case  the  court  shall  state.  In  writing 
the  conclusions  of  fact  found,  separate  from 
the  conclusions  of  law."  It  is  a  right  that 
either  party  to  a  suit  has  where  the  case  is 
tried  by  the  court  without  a  Jury,  upon  re- 
quest, to  have  all  or  any  of  the  issuable  facts 
involved  In  the  pleadings,  and  upon  which 
there  Is  any  evidence,  found  separately  from 
the  conclusions  of  law  based  thereon,  so  that 
he  may  have  his  exceptions  to  the  findings 
and  conclusions;  and  a  refusal  of  the  court 
upon  a  request  made  to  find  all  facts  submit- 
ted which  are  material  is  error,  and  the  facts 
should  be  found  sei>arate  from  the  concln- 
rions  of  law,  so  that  the  reviewing  court  may 
determine  whether  the  Judgment  based  on 
the  facts  as  found  Is  erroneous  or  not.  It  is 
shown  in  the  evidence  that  Purdyville,  which 


is  now  claimed  to  be  a  part  of  the  city  of 
Lyons,  was  originally  surveyed,  platted,  and 
the  plat  thereof  recorded  In  the  oflice  of  the 
register  of  deeds  of  Rice  county,  as  a  town, 
with  streets,  alleys,  public  grounds,  and  di- 
vided into  lots  and  blocks.  It  was  claimed 
that  the  town  was  afterwards'vacated,  and 
all  the  property  reverted  to  the  original  pro- 
prietors; and  that  the  separate  parcels  or  lots 
of  land  were  thereby  again  united  into  one 
solid  body  of  land,  and  the  title  all  reinvested 
In  the  owners  of  the  lots  and  blocks;  and 
that  the  attempt  of  the  city  of  Lyons  and  the 
board  of  county  commissioners  of  Rice  coun- 
ty to  extend  the  limits  of  said  city  so  as  to 
include  this  territory  were  unauthorized  and 
void,  for  the  reason  that  it  included  more 
land  in  the  area  belonging  to  one  person  than 
could  be  taken  In  by  ordinance,  without  the 
consent  of  the  owner.  The  regularity  of 
these  proceedings  and  the  legality  of  the  ac- 
tion of  the  ofiScers  in  their  attempt  to  make 
Purdyville  a  part  of  the  city  of  Lyons  were 
facts;  and  If  the  necessary  facts  existed,  and 
the  oflScers  followed  the  law  in  their  effort 
to  extend  the  limits  of  the  city,  and  they 
were  authorized  to  extend  the  boundaries  of 
the  city  and  take  In  this  territory,  then  it 
became  a  part  of  the  city,  and  was  subject 
to  taxation  for  city  purposes.  The  findings 
made  by  the  court  in  the  fourth  finding  are 
mixed  findings  of  fact  and  conclusions  of  law. 
The  court  does  not  find  the  fact  upon  which 
it  bases  the  following  conclusion:  "That 
block  four  and  five  constitute  one  body  of 
land,  and  contain  about  six  acres  of  land, 
with  a  vacated  street  between  these  two 
blocks;  that  vacated  street  and  other  lands 
owned  by  the  plaintiff  contained  10%  acres, 
and,  for  the  purpose  of  this  case,  there  are 
no  streets,  alleys,  or  public  grounds  contain- 
ed within  or  upon  said  10%  acres."  This 
statement  Is  a  mere  conclusion,  without  the 
facts;  and  the  whole  finding  Is  so  indefinite 
that  it  is  hard  to  understand  from  the  so- 
called  "finding"  what  the  court  really  did  find 
as  a  fact,  and  is  not  a  compliance  with  the 
requirements  ot  the  law,  and  is  prejudicial  to 
the  rights  of  the  defendants  below. 

The  defendants,  in  their  written  request, 
ask  the  court  In  propositions  Nos.  22  to  29, 
both  inclusive,  to  find  the  facts  in  relation  to 
the  plalntlfTs  residence  on  blocks  4  and  5 
in  Purdyville,  and  whether  he  voted  In  the 
city  of  Lyons  after  the  passage  of  the  ordi- 
nance by  the  city  council  attempting  to  take 
him  into  the  corporate  limits;  at  what  elec- 
tion he  did  vote;  whether  he  voted  at  bond 
elections  in  the  city;  what  petitions  he  sign- 
ed to  the  city  council  representing  he  was  a 
citizen  and  resident  of  the  city;  did  he  ob- 
ject to  being  taken  into  the  city  limits;  was 
he  taken  in  without  his  consent;  and  to  find 
fully  what  petition  he  signed  representing 
he  was  a  citizen,  resident,  and  taxpayer  of 
the  city  of  Lyons;  how  much  land  was  there 
of  plaintiff's  In  blocks  when  the  same  was 
originally  platted,  in  blocks  4  and  5;    how 
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mnch  land  was  there  In  the  streetB  vacated, 
or  attempted  to  be  vacated,  by  the  county 
commissioners;  how  much  land  was  there 
In  the  unplatted  portion  of  plaJntlfF's  ground 
which  the  county  commissioners  ordered  to 
be  Incorporated  as  a  part  of  the  city  of  Ly- 
ons; did  plaintiff  have  notice  by  publication 
of  the  application  to  the  county  commission- 
ers to  take  his  unplatted  lands,  and  make 
the  same  a  part  of  the  corporate  property  of 
the  city  of  Lyons,  and  did  he  make  any  ob- 
jection to  being  taken  in  by  the  order  of  the 
board  of  county  commissioners;  set  forth 
fully  all  the  steps  taken  before  the  county 
commissioners  to  take  into  the  corporate  lim- 
its the  lands  of  the  plaintiff.  'If  you  find 
that  the  plaintiff's  land  on  which  he  resides, 
being  blodm  four  and  five  of  Purdyvllle,  as 
originally  platted,  was  vacated  and  ceased  to 
be  platted  grounds,  then  set  forth  fully  when 
and  how  the  same  was  vacated."  These 
facts  were  all  material  under  the  Issues  In 
the  case,  and  the  court  should  have  found 
substantially  these  facts.  It  was  not  neces- 
sary that  the  court  should  have  answered  all 
of  these  questions  in  the  form  presented  in 
the  request,  but  it  should  have  found  the 
substance  of  the  proposition  submitted,  as 
the  plaintiff  was  seeking  to  avoid  the  pay- 
ment of  all  taxes  for  city  purposes  on  the 
property  in  the  original  town  of  Purdyvllle, 
claiming  that  the  order  (rf  the  county  com- 
missioners and  the  ordinance  extending  the 
limits  of  the  city  of  Lyons  were  unauthor- 
ized and  void.  All  the  facts  in  relation  to 
the  platting,  recording,  and  attempts  to  va- 
cate the  streets,  ajleys,  and  public  grounds, 
and  the  proceedings  of  the  board  of  county 
commissioners  in  such  attempt,  and  the  or- 
der of  the  board  of  county  commissioners  ex- 
tending the  limits  of  the  city  to  include  the 
unplatted  ground,  the  city  ordinance  extend- 
ing the  limits  of  the  city  so  as  to  Include  the 
platted  ground,  the  manner  of  Its  passage, 
its  pul>licatlon,  and  all  the  facts  in  relation 
to  the  proceedings,  were  in  evidence  before 
the  court,  and  the  court  should  have  found 
the  facts  in  relation  to  these  matters,  and 
then  made  the  prop»  conclusions  of  law  bas- 
ed upon  the  facts  as  it  found  them  to  be. 
The  com^  nowhere  in  its  findings  finds  any 
of  these  facts,  and  it  was  prejudicial  error. 
Briggs  V.  Eggan,  17  Ean.  589. 

There  were  various  other  questions  submit- 
ted to  the  court  with  request  to  find  upon 
them,  and  which  were  Involved  in  the  issues, 
and  were  material  facts,  and  the  evidence  and 
agreed  statement  of  facts  were  directed  to 
them,  but  the  court  refused  to  find  upon  them, 
which  are  unnecessary  to  be  stated  herein,  as 
the  judgment  must  be  reversed.  There  are 
other  errors  complained  of  that  are  of  more 
importance,  that  require  the  consideratloa  of 
this  court,  which  are  decisive  of  the  whole 
case,  and  which  we  will  consider  in  the  order 
discussed  in  brief  of  counsel. 

Upon  the  trial  of  the  case,  certain  facts 
were  agreed  to  between  the  parties,  stated  in 


writing,  and  constitute  a  part  of  the  record 
before  this  court;  but  the  court  seems  to 
have  entirely  Ignored  the  facts  as  agreed  to 
by  the  written  stipulation  of  the  parties,  and 
to  have  found  facts  directly  contrary  to  the 
agreed  facts.  The  following  facts  were 
agreed  to  by  the  written  stipulation  between 
the  parties  in  relation  to  the  levy  of  tax  for 
school  dUtrlct  No.  69:  "(18)  At  the  annual 
meeting  of  school  district  No.  flO,  which  was 
held  on  the  2Sth  day  of  June,  1888,  It  was, 
by  the  legal  voters  at  said  school  district 
meeting,  voted  and  ordered  that  a  tax  of 
10  mills  for  teachers'  wages  and  10  mills  for 
incidentals  be  levied  toe  the  ensuing  year,' 
which  action  of  said  school  district  meeting 
was  duly  certified  to  the  county  derk,  to  be 
placed  upon  the  tax  rolls,  against  the  proper- 
ty of  and  in  said  school  district.  And  after- 
wards, and  on  August  6,  1888,  proceedings 
were  had  before  and  by  the  county  commis- 
sioners of  said  Rice  county,  as  appears  npon 
the  journal  of  proceedings  of  the  said  board 
at  page  243  (a  true  copy  of  which  la  marked 
'Exhibit  F,'  and  attached  to  plaintlfTs  peti- 
tion); and,  as  per  said  proceedings  of  said 
board  of  county  commissioners,  the  tax  levy 
against  said  school  district  was  made  as  ap- 
pears In  said  Exhibit  F,  and  It  was  carried 
upon  the  tax  rolls  of  said  county,  and  against 
the  property  in  said  school  district,  according 
to  the  said  action  of  said  board  of  coonty 
commissioners,  and  in  no  other  manner  and 
by  no  other  authority.  (19)  That,  after  the 
levy  of  said  tax  by  said  school  meeting,  there 
were  oral  complaints  among  many  of  the 
voters,  citizens,  and  taxi)ayers  in  the  said 
city  of  Lyons  and  school  district  No.  69  as  to 
said  levy  being  excessive  and  higher  than 
was  needed  to  carry  on  the  school  in  said 
district,  which  complaints  were  made  to  the 
said  school  board.  That  after  said  com- 
plaints were  made,  and  after  the  said  taxes 
so  levied  at  said  school  meeting  and  certified 
to  the  county  clerk  of  said  Rice  county,  one 
Abe  Toung,  the  president  of  said  school 
board,  with  the  consent  of  the  other  mem- 
bers of  the  school  board,  and  in  company 
with  ten  or  twelve  of  the  electors  of  said 
district,  went  before  the  said  board  of  coun- 
ty commissioners,  and  made  complaint  and 
showing  that  said  levy  was  excessive,  and 
more  than  was  needed  to  carry  on  the 
school  in  said  district,  and  asked  that  the 
same  be  reduced  to  the  amount  m  shown 
in  the  action  and  resolution  of  the  said 
commissioners,  attached  to  plaintiff's  peti- 
tion as  Exhibit  F;  and  that  thereupon  the 
said  county  commissioners  made  the  said 
order  as  set  forth  In  said  Exhibit.  That 
there  was  in  said  school  district  at  said  time 
about  8(X)  voters.  (20)  That  the  amount  of 
the  taxable  property  of  school  district  No.  69; 
as  per  its  assessed  valuation  for  the  year 
1888,  amounted  to  $788,987.14,  on  which  two 
per  cent,  was  levied  by  the  school  meeting 
held  June  28,  1888.  That  it  cost  to  carry  on 
and  run  the  schools  In  district  No.  68,  teach- 
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en*  wages  and  Incidental  ezpauses  indoslye, 
for  tbe  Bchool  year  beginning  September, 
1888,  and  ending  1889,  the  anm  of  $8,876.02, 
and  no  more."  Notwithstanding  these  facts, 
the  court  says  in  Its  finding  No.  6:  "(6)  The 
coart  finds  further  that  the  Item  of  school 
tax,  to  wit,  13%  mllla,  extended  against  all 
the  property  described  in  plaintlfiTs  petition 
in  school  district  No.  09,  was  not  levied  by 
any  person,  board,  or  officers  legally  author- 
ized to  levy  the  same,  and  was  extended  np- 
on  the  tax  roU  of  the  county  of  Rice  without 
any  legal  authority  whatever,  and  is  void  in 
law."  The  agreed  facts  were  tiiat  at  the 
annual  meeting  of  the  school  district,  held  at 
the  proper  time,  and  conducted  as  required 
by  law,  the  school  district  voted  a  tax  of  20 
miUs  upon  the  taxable  property  of  said  disr 
trict;  and  that  the  levy  so  made  was  prop- 
erly certified  to  the  county  clerk,  to  be  ex- 
tended upon  the  tax  roll  for  that  year;  and 
tliat,  upon  the  application  of  certain  inhab- 
itants of  the  school  district  and  of  the  bcImoI 
board,  this  levy  was  reduced  by  the  county 
commissioners  to  12  mills,  and  the  tax  char- 
ged up  in  district  No.  69  was  13%  mills.  It 
is  only  claimed  in  the  petition  of  the  plalntitr 
below  that  12  mills  of  this  levy  was  illegal. 
It  is  conceded  that  1%  mlllg  was  legal  tax. 
We  assume  that  the  1%  mills  was  for  inter- 
est due  on  district-school  lx>nds,  and  was 
levied  by  the  board  of  county  commission's 
at  their  meeting,  as  required  by  law. 

Section  5761,  Gen.  St  1880,  reads:  "It  shall 
be  the  duty  of  the  board  of  county  commis- 
sioners of  each  county  to  levy  annually  upon 
all  taxable  property  in  each  district  in  such 
county  a  tax  sufficient  to  pay  the  interest  ac- 
cruing upon  any  bond  issued  by  such  district 
and  to  provide  a  sinking  fund  for  the  final 
redemption  of  such  bond,  such  levy  to  be 
made  with  the  annual  levy  of  the  county. 
•  •  •"  The  so-called  "finding  No.ff'  is  in 
direct  conflict  with  this  statute.  As  to  the 
1%  mills,  finding  No.  6  says:  "The  court 
finds  that  the  item  of  13%  mills  for  school 
tax  was  not  levied  by  authority  of  law."  The 
petition  contains  no  complaint  except  as  to 
12  mills  of  such  tax.  It  did  not  ask  to  have 
the  13%  mills  enjoined,  but  only  12  mills  of 
that  sum,  which  was  levied  by  tbe  school 
district,  and  reduced  by  tbe  order  of  tbe 
board  of  county  commissioners.  The  find- 
ing of  a  f&ct  by  tbe  court  cannot  overcome 
an  agreed  fact  Upon  the  trial  of  a  case,  tbe 
court,  in  its  findings  of  fact  is  Ix>und  by  the 
fact  as  agreed  on.  But  the  court  finds  the 
whole  school  tax  charged  void,  and  renders 
a  Judgment  and  decree  enjoining  the  officers 
from  coliectlog  any  school  tax  whatever.  It 
is  admitted  that  all  of  the  plaintliTs  proper- 
ty is  situated  in  school  district  No.  69,  and,  by 
tlie  findings  of  fact  and  the  conclusions  of 
the  court  he  is  relieved  from  the  payment 
of  any  Bcfaool  tax  wtiatever,  either  to  carry 
on  tbe  school  or  pay  any  expense  of  the 
school  district  The  agreed  facts  show  that 
the  annual  diotrict  school  meeting  for  1888 


legally  voted  and  levied  a  tax  of  20  mills  on  all 
the  taxable  property  in  the  school  district;  that 
the  levy  was  proi)erly  certified  to  the  county 
clerk  to  be  extended  upon  the  tax  rolls  against 
the  property  of  each  taxpayer  in  the  dis- 
trict; that,  at  the  request  of  certain  persons 
of  the  school  board  and  taxpayers  of  the 
district,  tbe  board  of  county  commissioners 
reduced  this  levy  to  12  mills,  by  the  follow- 
ing order:  "The  matter  of  tax  levy  of  school 
district  No.  69,  was  prfeented  by  Abe  Young, 
director,  and  several  other  resident  taxpay- 
ers in  said  district,  setting  forth  that  the 
tax  levy  made  at  the  annual  meeting  of  said 
district  held  June  28,  1888,  was  too  high,  it 
being  voted  without  reference  to  the  valua- 
tion of  said  district,— said  meeting  voted  and 
levied  twenty  mills,— and  asking  the  board 
of  county  commissioners  to  reduce  said  levy 
to  twelve  mills,  to  be  levied  as  f(dIows:  For 
building  and  fuel,  four  mills;  teachers' 
wages,  eight  mills.  After  considering  the 
matter,  and  being  of  the  opinion  that  the  re- 
duction asked  for  would  raise  a  sufficient 
fund  to  run  said  district  school,  the  same 
was  hereby  granted,  as  above  asked  for. 
John  Howard,  Chairman."  The  board  of 
county  commissioners  did  not  make  the  levy 
for  school-district  purposes,  but  merely  re- 
duced the  levy  made  by  the  district  itself, 
through  the  duly-qualifled  electors  thereof. 
It  is  true,  the  board  of  county  commissioners 
have  no  authority  to  levy  taxes  for  school- 
district  purposes,  and  liave  no  authority  to 
reduce  tbe  amount  levied  by  the  qualified 
electors.  This  order  of  the  board  was  void, 
and  the  county  clerk  was  not  authorized  to 
reduce  the  levy  certified  to  him  by  the  dis- 
trict clerk;  but  tbe  reducing  of  the  per  cent 
of  the  levy  for  school  purposes  was  not  a 
matter  of  which  the  plalntifT  below  could 
complain  of.  It  was  to  bis  interest  It  re- 
duced his  district-school  taxes  almost  one- 
half.  This  would  not  relieve  him,  in  equity, 
from  the  payment  of  all  taxes  for  school  pur- 
poses. It  is  well  settled  tliat  equity  will  not 
interfere  to  prevent  the  collection  of  taxes 
on  the  ground  that  the  assessments  levied 
thereon  are  irregular  or  invalid,  unless  they 
are  clearly  inequitable,  and  the  enforcement 
thereof  would  be  against  conscience.  Rail- 
road C!o.  V.  Russell,  8  Kan.  558;  Parker  v. 
Challiss,  9  Kan.  155;  Sn^ith  v.  Commission- 
ers, 0  Kan.  296;  Adams  v.  Beman,  10  Kan. 
87;  Ryan  v.  Commissioners,  30  Kan.  185,  2 
Pac.  166;  Dutton  v.  Bank,  53  Kan.  440,  36 
Pac.  719:  High,  InJ.  t  486;  Railway  Co.  v. 
Frary,  22  111.  34.  In  the  case  of  Association 
V.  Hill,  51  Kan.  643,  83  Pac.  300,  the  supreme 
court  says:  "It  is  well  settled  in  the  state 
that  Injunctions  cannot  be  maintained  to  re- 
strain the  collection  of  taxes  which  the  plain- 
tlfF  Justly  ought  to  pay,  because  of  error  or 
irregularity  in  the  proceedings  of  the  taxing 
officers."  In  the  case  of  Munson  v.  Miller, 
66  ni.  383,  tbe  supreme  court  of  BUnois 
•ays:  "It  is  only  in  rare  cases  that  the 
courts  will  enjoin  a  tax.  Thi8,-court  hsf 
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repeatedly  said  they  will  not  unless  the  prop- 
erty Is  exempt  from  taxation,  or  where  a 
tax  Is  levied  which  Is  not  authorized  by  law, 
and  in  the  absence  of  all  legal  power,  or 
where  the  persons  lmi)OBing  it  have  no  power 
conferred  upon  them  by  law  to  levy  such  tax; 
but  where  the  property  is  liable  to  the  bur- 
den under  the  law,  and  the  law  has  author- 
ized the  tax  to  be  Imposed,  and  It  Is  levied 
by  persons  or  officers  designated  by  the  law 
to  levy  such  tax,  equity  will  not  interfere, 
but  will  leave  the  parties  to  their  legal  rem- 
edies." 

There  can  be  no  question  but  what  all  the 
property  covered  by  the  assessment  and  levy 
of  taxes  in  this  case  was  subject  to  taxation 
for  school-district  purposes  in  school  district 
No.  69  for  the  year  1888.  There  is  no  ques- 
tion made  on  the  assessment  of  this  property 
for  taxation  for  said  year,  and  the  agreed 
facts  show  that  the  levy  was  legally  made  in 
the  first  instance  by  the  qualified  voters  of 
said  district,  as  provided  in  section  28,  c.  9i, 
Gen.  St.  1889.  It  is  not  claimed  that  the  levy 
made  by  the  voters  of  the  school  district  at 
their  annual  meeting  was  not  legal,  nor  that 
the  qualified  voters  did  not  possess  the  au- 
thority to  vote  the  tax  they  did,  or  that  such 
levy  was  void  or  invalid  for  any  reason;  but 
the  complaint  is  that  the  per  cent  levied  by 
the  school  district  was  not  charged  up  against 
the  property,  but  was  reduced  by  a  power  un- 
authorized, and  hence  the  whole  school  tax 
became  void,  and  that  it  would  be  inequitable 
to  require  the  plaintiff  below  to  pay  12  mills 
when  he  ought  to  pay  20  mills  on  the  assessed 
value  of  his  property  as  levied  by  the  district 
The  plaintifC  below,  not  having  offered  to  pay 
any  portion  of  school-district  tax,  was  not  en- 
titled to  relief  as  against  the  tax  charged 
against  liis  property,  and  his  suit  should  have 
been  dismissed  for  want  of  equity. 

The  plaintiff  below  complains  of  certain 
sidewalk  taxes  that  had  t>een  assessed  against 
his  lots  for  the  cost  of  building  such  wollu. 
The  sidewalks  were  all  built  along  in  front  of 
lots  owned  by  plaintiff  below,  and  the  cost  of 
building  the  wallm  along  such  lots  was  paid 
by  the  city  of  Lyons,  and  charged  up  as  a  tax 
against  such  lots.  The  lots  of  the  plaintiff 
below  which  are  charged  with  the  sidewalk 
tax  are  each  situated  within  the  corporate 
limits  of  the  city  of  Lyons,  and  the  lots  are 
each  located  along  a  public  street,  wba« 
walks  are  required  for  the  safety  and  con- 
venience of  the  travelers  on  the  public  street 
of  said  city,  and  were  all  built  under  the  pro- 
visions of  city  ordinances  providing  for  the 
construction  of  sidewalks,  and  each  of  said 
ordinances  was  legally  passed  and  published, 
as  shown  by  the  agreed  statements  of  facts. 
The  plaintiff  below  had  knowledge  of  the 
building  of  each  of  said  sidewalks  at  the  time 
they  were  severally  commenced,  and  made  no 
objection  to  the  construction  of  the  same;  but 
the  court  made  the  following  findings,  and 
designated  them  as  "findings  of  fact":  "Ninth. 
The  court  further  finds  that  Ordinance  No.  99, 


a  copy  of  'vrhich  la  attached  to  plaintlfTB  peti- 
tion as  Exhibit  H,  Is  void— First  because  it 
attempts  to  confer  legislative  power  on  tbe 
city  marshal;  and,  second,  because  of  uncer- 
tainty in  the  description  of  the  amount  of 
sidewalk  required  to  be  built  by  its  terms. 
Tenth.  The  court  further  finds  that  Ordi- 
nance No.  102,  a  copy  of  which  is  attached  to 
plaintiff's  petition,  is  void,  because  it  attempts 
to  confer  legislative  power  upon  the  city  mar- 
shal." "Eighth.  The  court  further  finds  that, 
at  the  time  of  building  the  sidewalk  in  front 
of  lots  6  and  7  In  block- 0  in  the  city  of  Lyons, 
there  was  In  front  of  said  lots  a  good  and 
sufficient  plank  sidewalk  built  In  accordance 
with  Ordinance  No.  23  of  said,  city  of  Lyons, 
which  had  never  been  condemned  by  the  city 
authorities,  and  that  the  order  requiring  the 
building  of  said  sidewalks  was  unnecessary, 
and  without  authority,  and  void."  The  court 
says  that  Ordinances  99  and  102  are  void,  be- 
cause they  attempt  to  confer  legislative  power 
on  the  city  marshal.  The  ordinances  provide 
for  the  construction  of  sidewalks  along  the 
side  of  certain  streets,  designating  the  streets, 
giving  the  point  of  beginning  and  the  terml- 
natl<Hi,  tbe  dimensions,  the  material  to  be 
used,  and  then  provide  that  the  building  of 
tbe  walks  shall  be  pnder  the  supervision  of 
the  city  marshal,  and  he  shall  direct  the  grade 
upon  which  the  walks  shall  be  constructed. 
There  is  nothing  in  the  ordinances  that  can 
be  construed  into  legislative  power  in  the  city 
marshal.  He  is  simply  to  carry  into  effect 
the  provisions  of  the  city  ordinances  by  su- 
perintending the  construction  of  the  walks, 
the  leveling  up  of  the  g^rounds,  so  that  the 
top  of  the  walks  wiU  be  smooth  and  corre- 
spond to  the  street  crossing,  to  make  the  walk 
conform  to  a  uniform  grade.  "The  court  fur- 
ther finds  that,  at  the  time  of  the  building  of 
said  walk  in  front  of  lots  6  and  7  in  block  6  in 
the  city  of  Lyons,  there  was  in  front  of  said 
lots  a  good  and  sufficient  plank  sidewalk  built 
in  accordance  with  Ordinance  No.  23  of  said 
city  of  Lyons,  which  had  never  been  con- 
demned by  the  city  authorities,  and  that  the 
order  requiring  the  building  of  said  walk  was 
unnecessary,  and  vrlthout  authority,  and  void." 
The  old  walk  was  required  to  be  removed, 
and  a  stone  walk  to  be  put  in,  by  the  provi- 
sions of  Ordinance  No.  134,  which  provides 
for  the  removal  of  the  old  walk,  and  that 
there  should  be  built  a  fiagstone  walk,  12  feet 
In  width,  and  not  less  than  3  Inches  in  thick- 
ness, evenly  and  smoothly  laid  in  sand,  the 
inside  of  said  walk  to  begin  at  lot  line  In  each 
of  the  blocks,  and  provides  for  a  suitable 
curbing  to  be  placed  at  the  outer  edge  of  the 
walk,  and  describes  particularly  how  the 
curbstone  shall  be  set  Section  3  of  the  or^ 
dinance  requires  the  removal  of  the  old  side- 
walk, and  the  building  of  new  ones.  In  accord- 
ance  with  the  terms  of  the  ordinance,  before 
the  1st  of  January,  1888,  or  the  same  will  be 
done  by  the  city  marshal  of  the  city,  and  the 
expense  thereof  be  taxed  against  the  lots,  and 
collected  as  other  taxes. 
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Am  against  the  flndlngs  made  by  the  court 
are  the  following  facts,  that  were  agreed  to 
In  writing,  and  signed  by  the  attorneys  for 
each  of  the  parties,  and  were  stipulated  to  be 
the  facts  on  the  trial  of  the  case,  which  are 
as  follows:  "(24)  It  Is  agreed  that  the  ordinan- 
ces mentioned  in  plaintifTs  petition  were  pub- 
lished at  the  time  mentioned  In  said  ordi- 
nances; that  said  walks  were  built  by  the  city 
of  Lyons,  after  the  time  mentioned  in  said 
ordinances,  and  not  before;  that  plaintifC 
knew  of  the  construction  and  building  of  said 
walks  at  the  time  of  the  commencement  of 
the  building  of  said  walks.  (23)  It  is  agreed 
that  at  the  time  of  the  passage  of  each  of  said 
ordinances  menticHied  In  plaintiff's  petition, 
that  there  was  quorum  present  at  the  said 
cooncil,  and  that  the  vote  on  said  ordinances 
was  duly  and  prop^ly  and  legally  passed,  pro- 
Tided  said  city  council  had  power  to  pass 
said  ordinances,  or  any  of  them."  "(28)  It  Is 
agreed  that  the  sidewalk  taxes  mentioned  in 
plaintiff's  petition  are  taxed  (sought  to  be 
leTled)  for  the  building  of  sidewalks  built 
along  a  side  and  adjacent  to  property  owned 
by  plaintiff;  that  the  defendant  the  city  of 
I^ons  has  never  attempted  to  levy  any  taxes 
as  dderwaUc  taxes  against  the  property  of 
plaintiff,  except  the  sidewalk  along  and  abut- 
ting to  lots  owned  by  plaintiff."  "(32)  It  is 
agreed  that  the  city  of  Lyons  actvially  con- 
structed the  sidewalk  in  question,  to  wit,  those 
mentioned  in  Ordinances  Nos.  99,  102,  134; 
that  said  city  has  paid  for  the  construction  of 
the  same;  and  that  the  amount  sought  to  be 
assessed  against  each  of  said  lots  is  the 
amount  it  was  reasMiably  worth  to  build  said 
sidewalk  in  front  of  each  of  said  lots,  and  tbe 
amount  which  the  city  has  actually  paid  out 
for  the  same.  (33)  It  is  agreed  that  the  cost 
cS  the  substructures  of  the  walks  built  under 
Ordinances  Nos.  99  and  102  is  not  sought  to 
be  taxed  against  the  said  lots." 

The  agreed  facts  should  be  controlling  as  to 
the  matters  agreed  ta  They  were  established 
fbcts,  and  the  court  was  bound  by  them.  The 
agreed  facts  show  beyond  controvert  that  the 
ordinances  mentioned  in  the  petition  of  the 
plaintiff  bdow  were  legally  passed  and  pub- 
lished as  required  by  law;  that  the  walks 
were  built  by  the  city  of  Lyons  after  the  pas- 
sage and  publication  of  the  ordinances;  that 
the  plaintiff  below  knew  of  the  construction 
and  buUding  of  the  walks  at  the  time  of  the 
conunencement  thereof;  that  said  walks  for 
which  sidewalk  taxes  are  charged  were  built 
along  a  side  and  adjacent  to  the  lots  owned  by 
the  plaintiff  below;  that  the  city  of  Lyons  has 
never  levied  any  tax  as  sidewalk  tax,  except 
for  sidewalks  built  along  the  front  of  the  lota 
owned  by  plaintiff  below,  and  the  taxes  are 
diarged  up  to  the  lots  along  which  the  said 
wallcs  are  built;  that  the  city  of  Lyons  actu- 
ally constructed  the  sidewalks  along  the  lots 
charged  with  the  sidewalk  taxes,  and  they 
were  built  under  Ordinances  Nos.  99,  102,  and 
134;  that  the  city  has  paid  for  the  construc- 
tion (a  the  same.    The  validity  of  these  side- 


walk taxes  depends  upon  the  power  of  the  dty 
of  Lyons  as  a  city  of  the  third  class  to  build 
the  sidewalks  along  its  streets,  and  charge  the 
cost  thereof  to  the  owners  of  the  abutting  lots. 
Section  36,  cl.  2,  of  the  act  concerning  cities 
of  the  third  class  (chapter  19a,  Gen.  St.  18S9), 
gives  the  cities  of  the  third  class  power  "to 
open  and  Improve  streets,  avenues  and  alleys, 
make  sidewalks  and  build  bridges,  culverts 
and  sewers  within  the  city;  and  for  the  pur- 
poses of  paying  for  the  same,  shall  have  power 
to  make  assessmentB  in  the  following  man- 
ner, to  wit:  First  For  opening,  widening 
and  grading  all  streets  and  avenues,  and  for 
all  improvements  of  the  squares  and  areas 
formed  by  the  crossing  of  streets,  and  for 
building  bridges,  culverts  and  sewers,  and  foot- 
walks  across  streets,  the  assessments  shall  be 
made  on  all  taxable  real  estate  within  the  cor- 
porate limits  of  the  city,  not  exceeding  ten 
mills  on  the  dollar,  for  Qiese  purposes,  In  any 
one  year.  Second.  F<w  making  and  repairing 
sidewalks,  macadamizing,  curbing,  paving  and 
guttering  the  assessments  shall  be  made  on  all 
lots  and  pieces  of  ground  abutting  on  the 
improvements,  according  to  the  front  foot 
thereof."  Cities  of  the  third  class'are  vested 
with  absolute  power  to  make  sidewalks  along 
the  streets  within  the  city  limits,  and  are  given 
full  discretion  to  determine  when  and  where 
they  shall  be  built  and  the  kind  of  walks  to 
be  built,  and,  for  the  purpose  of  paying  for 
the  same,  have  power  to  make  assessments  on 
all  lots  and  pieces  of  ground  abutting  on  said 
improvements,  according  to  the  front  foot 
thereof;  and  when  the  mayor  and  council 
have  determined  upon  what  street  or  streets 
sidewalks  are  to  be  constructed,  and  the  kind 
of  walks  that  are  necessary,  their  determina- 
tion is  flnaL  The  mayor  and  city  council  of 
the  city  of  Lyons  having  determined  upon  the 
matter  trf  building  sidevralks  on  the  streets  of 
the  city,  and  duly  passed  and  published  ordi- 
nances for  that  purpose,  by  such  ordinances 
gave  the  lot  owners  along  said  streets  ample 
time  to  build  a  walk  in  front  of  their  pre^erty; 
but  they,  failing  to  avail  themselves  of  the  op- 
portunity of  doing  so,  are  not  in  a  condition  to 
complain  of  the  assessment  against  the  prop- 
erty to  pay  for  the  improvements  made  by  the 
city. 

The  foregoing  observations  are,  perhaps,  suf- 
ficient to  a  final  determination  of  this  case; 
but  as  the  plaintiff  below  commenced  his  suit 
in  a  court  of  equitable  Jurisdiction,  asking 
for  equitable  relief,  and  alleging  certain  rea- 
sons why  he  should  be  relieved  from  the 
payment  of  certain  city  taxes.  It  will  be  but 
proper  for  this  court  to  determine  the  further 
questions  as  to  th6  liability  of  the  plaintiff 
below  to  pay  said  taxes  on  his  property  locat- 
ed in  the  old  town  of  PurdyvlUe,  which  is 
claimed  to  have  become  a  part  of  the  incor- 
porated city  of  Lyons  by  reason  of  the  or- 
dinances passed  by  the  mayor  and  council 
of  said  city  extending  the  limits  thereof  so 
as  to  take  in  all  the  portions  of  the  platted 
grounds  in  PurdyvlUe,  and  also  by  the  pro- 
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ceedJnga  had  by  the  board  of  county  commis- 
sioners of  Uice  county  extending  the  city 
limits  of  the' city  of  Lyons  so  as  to  Include 
the  unplatted  grounds  In  Purdyville. 

We  do  not  think  the  order  of  the  board  of 
county  commissioners  of  Elce  county  in  va- 
cating Rhelner  and  Reed  streets,  in  Purdy- 
ville,  was  valid.  The  proceedings  to  vacate 
the  streets  and  alleys  were  had  under  section 
3,  c.  115,  Gen.  St  188»,  which  requires  that 
the  notice  to  be  given  by  the  persons  desiring 
such  vacation  be  advertised  for  four  consec- 
utive weeks  in  a  weekly  newspaper  of  gen- 
ei-al  circulation  in  said  town;  that,  at  the 
next 'regular  session  of  the  county  commls- 
sloners  of  the  county  in  which  the  town  Is 
located,  a  petition  would  be  presented  to  the 
commissioners  praying  for  the  vacation  of 
such  part  of  the  town  as  desired,  describing 
the  same  properly.  The  record  of  this  case 
shows  that  the  notice  upon  which  the  county 
commissioners  based  their  order  attempting 
to  vacate  the  streets  of  PurdyvUle  was  only 
published  for  three  consecutive  weeks  in  a 
newspaper  of  general  circulation  In  said 
town.  The  giving  of  notice  by  publication  in 
a  newspaper  of  general  circulation  In  the 
town  of  Pnrdyville  was  essential  to  the  Ju- 
risdiction of  the  board  of  county  commission- 
ers to  vacate  the  streets  of  the  town;  and, 
notice  not  having  been  given  as  required  by 
law,  the  order  of  the  board  of  county  com- 
missioners was  void,  and  the  town  of  Purdy- 
vUle remained  platted  -  grounds,  and  could 
be  properly  taken  into  the  city  limits  by  ordi- 
nance.   Oen.  St.  1889,  c.  19,  {  94. 

The  mayor  and  council  passed  and  publish- 
ed an  ordinance  to  extend  the  city  limits  so 
as  to  Include  all  the  territory  In  PurdyvUle 
that  bad  been  platted  in  said  town.  The 
territory  sought  to  be  annexed  was  subdi- 
vided into  lots  and  blocks,  and  did  not  exceed 
five  acres  In  area.  The  city  council  also 
presented  a  petition  to  the  board  of  county 
commissioners  of  Bice  county  to  have  the 
corporate  limits  extended  over  the  same 
territory,  and  the  board  of  county  commis- 
sioners made  an  order  extending  the  corpo- 
rate limits  also.  We  think  the  action  of  the 
mayor  and  council  was  such  that  the  limits 
of  the  city  were  properly  and  legally  extend- 
ed so  as  to  take  Into  the  corporate  limits  all 
the  platted  portion  of  the  town  of  PurdyvUle. 
Such  seems  to  have  been  the  understanding 
of  the  plaintiff  below  at  the  time  and  for 
several  years  thereafter,  as  he  voted  at  the 
several  city  and  general  elections  held  in  the 
city  for  the  election  of  city  officers,  for  the 
election  of  state,  county,  and  township  of- 
ficers, and  all  officers  voted  for  in  said  city 
during  the  years  of  1887,  1888,  and  1889;  that 
he  voted  at  special  elections  In  the  city  to 
vote  bonds  to  aid  railroads,  to  build  water- 
works, to  establish  salt  plants,  and  to  de- 
velop the  mineral  resources  of  the  city.  He 
signed  petitions  to  the  city  council  asking 
that  said  councU  call  an  election  to  vote  aid 
to  the  Kansas  &  Midland  Railroad,  In  which 


petition  he  represented  and  set  forth  be 
was  a  citizen,  resident,  and  taxpayer  of  the 
city  of  Lyons;  that  an  election  was  caUed 
and  held  for  the  purposes  stated  in  the  peti- 
tion; that  be  voted  at  said  election,  and  bonds 
were  voted  on  the  property  within  the  cor- 
porate Umlts  to  the  amount  of  |35,000.  He 
also  signed  a  petition  to  the  city  council,  in 
which  he  set  forth  that  he  was  a  resident, 
citizen,  and  taxpayer  within  said  city,  pray- 
ing for  the  calling  of  an  election  to  vote  the 
sum  of  $3,000  in  bonds  of  the  city  to  be  sub- 
scribed and  given  for  stock  for  the  purpose 
of  natural  gas,  oils,  and  minerals,  which 
was  acted  upon,  and  election  was  held.  He 
voted  at  said  election.  Bonds  were  voted. 
Issued,  and  sold.  He  also  signed  a  petition, 
which  was  presented  to  the  council  oC  said 
city,  praying  for  the  calling  of  an  election 
to  vote  $5,000  of  the  bonds  of  the  city  to  aid 
In  the  erection  of  a  salt  plant  in  said  city. 
Said  election  was  held,  and  he  voted  thereat, 
and  the  proposition  carried.  Street  crossings 
have  been  put  in  and  built  by  the  city  of 
Lyons  leading  up  to  the  property  of  the  plain- 
tiff below;  crossings  along  Purdy  and  Reed 
streets,  in  Purdyvllle.  Plaintiff  has  regis- 
tered twice  la  bis  ward  as  a  legal  voter  there- 
in; received  a  certificate  from  the  city  cleric 
of  the  city  of  Lyons  so  certifying.  His  prop- 
erty was  assessed  for  city  purposes  in  1887, 
and  be  paid  the  taxes  that  year  without  ob- 
jection. It  was  also  agreed  in  the  stipula- 
tion signed  in  this  case  that  Edward  Bheiner 
signed  the  following  petition,  which  was 
presented  to  the  city  council:  "It  is  agreed 
that  the  plaintiff,  Edward  Bheiner  signed 
the  following  i»etitlon,  which  was  present- 
ed to  the  city  council,  the  one  marked  'Ex- 
hibit 4'  being  in  plaintiff's  handwriting, 
and  that  the  same  was  presented  to  the  city 
council,  which  petition  is  as  follows:  TTo 
the  City  CouncU  of  the  Olty  of  Lyons,  Rice 
County,  ICansas:  Tour  petitioners,  being  the 
immediate  and  adjoining  property  owners, 
residents,  and  persons  mostly  interested,  do 
petition  your  honorable  body  to  pass  and 
enact  a  law  or  ordinance  providing  for  the 
building  of  a  sidewalk  along  and  over  the 
I  following  lands,  to  wit:  Along  the  south 
I  side  of  Commercial  street,  commencing  and 
I  running  from  the  west  side  of  Reed  street 
I  due  east,  along,  the  south  side  of  Commercial 
I  street,  to  the  east  side  of  Purdy  street;  from 
i  thence,  due  south,  150  feet,  along  the  east 
i  side  of  Purdy  street,— being  In  Pnrdyville, 
:  In  Rice  county,  Kansas,  and  in  the  corporate 
!  limits  of  the  city  of  Lyons.  [Signed]  Ed- 
i  ward  Rhelner.' "  On  the  1st  day  of  Novem- 
.  ber,  1888,  the  city  of  Lyons  became  a  city 
of  the  second  class,  and  all  of  the  original 
i  town  of  PurdyvUle  was  Included  in  the  city 
of  Lyons  as  a  city  of  the  second  class,  as 
I  described  by  metes  and  bounds  in  the  gov- 
ernor's proclamation;  and  plaintiff  below 
voted  at  the  first  election  after  said  proclama- 
tion was  issued,  and. has  ever  since  Toted  at 
the  city  elections  for  the  election  of  city  of- 
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ficera.  The  plaintlfiTs  own  conduct  in  ac- 
ceptance of  the  action  of  the  city  council  and 
the  board  of  county  commissioneiB  in  extend- 
ing the  limits  of  said  city,  and  in  receiving 
all  the  benefits  growing  out  of  the  improve- 
ments  made  at  his  request  and  with  his  ac- 
quiescence, estops  him  from  denying  his  ob- 
ligation to  pay  his  part  of  the  burden  thus 
imitosed. 

The  Judgment  Is  reversed,  and  the  case  re- 
manded to  the  district  court  of  Rice  county, 
with  direction  to  set  aside  the  injunction,  and 
render  Judgment  against  the  plaintiff  below 
for  costs  of  suit    AU  the  Judges  concurring. 


CONKLIN  v.  DUST. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.     Jan.  11,  1896.) 

Juoauzsn  bt  DsriCLT—VAOATiNO— Partition 
Fences. 

1.  Where  a  judgment  is  taken  against  a 
defendant  by  default,  without  other  service  than 
by  publication  in  a  newspaper,  and  the  defend- 
ant appears  within  tliree  years  after  the  rendi- 
tion of  the  judgment,  and  gives  notice  to  the 
plaintiff  of  his  intention  to  make  an  application 
to  open  ap  such  judgment,  and  files  a  foil  an- 
swer to  the  petition,  and  offers  to  pay  all  coats 
required  by  the  court,  and  makes  it  appear  to 
the  sntisfaction  of  the  court,  by  affidavit,  that 
daring  the  pendency  of  the  action  he  had  no  ac- 
tual notice  thereof  in  time  to  appear  in  court 
and  make  his  defense,  the  court  should  open  up 
the  judgment,  and  allow  the  defendant  to  make 
hii  defense  to  such  action. 

2.  Where  a  quarter  section  of  land  is  own- 
ed by  two  persons,  one  owning  the  east  half 
thereof  and  the  other  owning  the  west  half,  and 
the  party  owning  the  west  half  lives  upon  it  and 
occupies  it,  and  builds  a  stone  fence,  wholly  on 
his  own  land,  and  four  feet  west  of  the  line  sep- 
arating said  tracts  of  land,  and  there  is  no  agree- 
ment, either  expressed  or  Implied,  between  the 
hindowners,  that  said  wall  is  to  be  used  or  treat- 
ed as  a  partition  fence,  and  a  tenant  occupying 
the  lands  of  the  party  owning  the  east  half  of 
said  quarter  section,  without  the  knowledge  or 
consent  of  the  owner,  runs  the  side  lines  of  fence 
across  said  fonr-foot  strip,  and  connects  them 
with  a  stone  wall,  and  the  owner  immediately, 
upon  being  informed  of  such  fact,  repudiates 
the  act  of  the  tenant,  and  refuses  to  accept 
sDch  stone  wall  as  a  partition  fence,  and  the  ten- 
ant had  no  authority  whatever  to  connect  said 
line  fences  and  the  stone  wall,  the  owner  of  the 
west  half  of  such  quarter  section  cannot  compel 
the  owner  of  the  east  half  to  accept  the  wall  as 
a  partition  fence  and  pay  the  value  of  one-half 
thereof,  and  to  keep  one-half  of  such  fence  in  re- 
pau*. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Elk  comity;  M. 
G.  Troup,  Judge. 

This  suit  was  commenced  In  tbe  district 
court  of  Elk  county,  Kan.,  to  recover  the 
award  of  fence  viewers  for  the  assignment 
to  each  party  of  a'  certain  portion  of  fence 
to  be  kept  up  by  each,  and  awarding  a  cer- 
tain amount  to  be  paid  to  the  plaintiff  be- 
low. The  suit  was  commenced  by  attach- 
ment, and  the  lands  of  defendant  attached. 
Judgment  rendered  by  default,  on  publica- 
tion notice  in  a  newspaper.  Defendant  filed 
motion,  answer,  and  affidavit  to  set  aside 
the  Judgment,  under  section  77  of  tbe  Code  of 


Civil  Procedure.  On  hearing,  tbe  applica- 
tion to  open  up  Judgment  and  permit  de- 
fendant below  to  defend  against  said  action 
was  denied.  Defendant  excepted,  made  case, 
and  brings  the  matter  to  this  court  for  its 
determination.    Reversed. 

Beardsley,  Gregory  &  Flannelly,  for  plain- 
tiff in  error.    L.  Scott,  for  defendant  in  error. 

JOHNSON,  P.  J.  J.  E.  Dust  and  B.  R. 
Omklin  were  the  owners  of  a  certain  quar- 
ter section  of  land,  situated  in  Elk  county, 
Kan.  Oonklin  owned  the  east  half  of  the 
quarter,  and  Dust  the  west  half.  In  1888 
Dust-  erected  a  stone  fence  along  the  east 
side  of  his  tract  of  land,  and  about  four  feet 
west  of  tbe  line  dividing  said  tracts  of  laud. 
Dust  resided  upon  his  tract  ot  land,  and  in- 
closed and  cultivated  the  same.  Conklin  re- 
sided In  Kansas  City,  Mo.  His  half  of  said 
quarter  section  was  occupied  and  cultivated 
by  a  tenant  named  Marion  Crews.  Some 
time  in  1890  Marion  Crews  run  down  the  said 
line  fences  and  across  tbe  four-foot  strip  on 
the  east  edge  of  Dust's  farm,  and  connected 
the  said  line  fences  to  the  stone  fence,  and 
was  cultivating  the  land  of  Conklin  on  the  east 
side,  being  the  east  half  of  the  quarter  sec- 
tion, and  was  in  fact  using  the  stone  fence 
as  a  partition  fence.  Conklin  first  learned 
of  these  facts  in  August,  1890,  by  a  letter 
written  by  Dust  to  a  mortgage  company  of 
which  CfOnklin  was  president  Dust,  in  the 
letter,  demanded  payment  for  one-half  of  the 
cost  of  the  fence.  Conklin  Immediately  in- 
stituted an  Investigation  of  the  matter,  and 
found  the  fence  was  wholly  on  the  land  of 
Dust  about  four  feet  west  of  the  line,  and 
refused  to  recognize  the  stone  -wall  as  a  par- 
tition fence.  He  bought  matwial,  and  im- 
mediately began  the  construction  of  a  fence 
wholly  on  his  own  land,  along  near  the  line 
between  the  east  and  west  SO-acre  tracts, 
and  witMn  60  days  had  his  own  fence  com- 
pleted. He  repudiated  all  acts  of  Marion 
Crews,  his  tenant  done  In  connection  with 
the  stone  fence,  declaring  the  same  to  have 
been  done  without  his  knowledge  or  consent, 
and  that  said  Marion  Crews  had  no  right  or 
authority  to  make  such  connection,  or  to  do 
any  act  in  the  premises  that  would  be  ob- 
ligatory on  him.  Dust  gave  notice  that  he 
would  appear  before  the  fence  viewers  of  the 
township  In  which  the  land  was  situated  to 
have  them  determine  under  the  law  what  part 
of  the  stone  fence  Conklin  should  pay  for, — 
whether  one-half  the  same, — declaring  It  to  be 
a  partition  fence.  Dust  applied  to  two  of  tbe 
fence  viewers,  who  met  and  made  their 
award  in  writing,  awarding  to  Dust  the  sum 
of  9120,  the  amount  that  Conklin  should 
pay  for  one-half  of  the  fence,  and  assigning 
a  certain  portion  of  the  fence  to  be  kept  up 
and  maintained  by  Conklin.  Conklin  re- 
fused to  recognize  the  stone  wall  as  a  par- 
tition fence,  or  to  pay  the  award  of  the  fence 
viewers.  On  the  22d  day  of  August,  1891, 
Dust  began  a  suit  in  attachment  against 
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Conklin  to  recover  the  award  of  the  fence 
viewers.  Suit  was  brought  In  the  district 
court  of  Elk  county,  and  an  attachment  was 
levied  upon  the  80  acres  of  land  owned  by 
Conklin,  being  the  east  half  of  said  quarter 
section.  Upon  the  filing  of  the  petition  and 
afSdavit  In  attachment,  an  affidavit  of  non- 
residence  of  ConlUln  was  also  filed,  and 
notice  by  publication  In  a  newspaper  was 
made,  fixing  the  answer  day  on  the  9th 
day  of  October,  1891.  On  the  12th  day  of 
October,  1891,  proof  of  publication  was  filed, 
and  the  publication  notice  was  approved  by 
the  court;  and  on  the  same  day  Judgment 
was  rendered  against  Conklin  by  default, 
and  the  attached  property  was  ordered  to  be 
sold  to  satisfy  said  Judgment  and  costs  of 
suit.  Execution  was  Issued  on  said  Judg- 
ment and  levied  upon  Conklln's  land,  which 
had  theretofore  been  taken  in  attachment, 
and  the  sheriff  was  proceeding  under  said 
execution  to  sell  the  same;  and  after  the 
land  had  been  advertised  for  sale  under  said 
execution,  Conklin,  on  the  22d  day  of  De- 
cember, 1891,  filed  In  said  court  an  answer 
to  plaintiff's  said  petition,  and  at  the  same 
time  filed  his  motion,  duly  verified  by  affida- 
vit, to  set  aside  the  Judgment  for  the  rea- 
son that  no  service  other  than  publication  In 
a  newspaper  had  been  made  on  him;  that 
during  the  pendency  of  this  action  he  had 
no  actual  notice  thereof  to  appear  In  court 
and  defend  against  said  action;  and  that  he 
had  no  actual  knowledge  at  all  of  the  pro- 
ceedings of  said  action  until  his  attention 
was  called  to  the  advertisement  of  the  sher- 
iff's  sale,  which  was  to  take  place  on  the 
4th  of  January,  1892.  On  the  said  22d  day  of 
December,  1891,  Conklin  also  gave  notice  In 
writing,  to  the  said  Dust  and  his  attorneys 
of  record,  that  he  Intended  on  the  first  day 
of  the  next  term  of  the  district  court  of  Elk 
county,  Elan.,  to  make  application  to  said 
court  to  have  the  Judgment  theretofore  ren- 
dered in  said  cause  vacated;  that  his  motion 
for  that  purpose  was  duly  verified,  and  a 
fuU  answer  to  the  i)etitlon  in  said  cause 
had  been  by  him  filed.  Conklin,  at  the  same 
time,  offered  to  pay  all  of  such  costs,  to  the 
time  of  ffilng  the  answer  and  motion,  as  the 
court  might  require. 

The  answer  of  Conklin,  filed,  is  as  follows: 
"Now  comes  the  defendant,  and  for  answer 
to  the  petition  of  the  plaintiff,  filed  herein, 
denies  each  and  every  allegation  herein  con- 
tained, except  such  as  are  hereinafter  spe- 
cifically admitted.  Further  answering,  this 
defendant  admits  that  be  Is  now  the  owner 
of  the  east  half  of  the  northeast  quarter 
of  section  twenty-four  (24),  township  thirty 
(30),  range  ten  (10),  Elk  county,  Kansas;  that 
at  the  time  when  defendant  became  the 
owner  of  said  real  estate  there  was  a  stone 
fence  built  near  the  west  line  of  the  de- 
fendant's said  land,  but  built  wholly  upon 
the  west  half  of  said  half  section,  wbicb 
was,  as  this  defendant  is  informed  and  be- 
lieves, and  upon  information  and  belief  al- 


leges the  fact  to  be,  at  that  time  owned  by 
the  plaintiff  herein;  that  said  stone  fence 
was  at  least  four  feet  to  the  west  of  the 
dividing  line  between  the  said  lands  of  the 
plaintiff  and  defendant;  that  this  defendant 
did  not  make  use  of  or  In  any  way  treat  the 
stone  fence  as  a  partition  fence,  and  that 
there  was  never  any  agreement  between  this 
defendant  and  plaintiff  that  such  fence 
should  be  so  treated;  that  this  defendant 
had  no  knowledge  whatever  that  said  fence 
was  being  used  as  a  partition  fence  between 
said  two  tracts  of  land  until  some  time  in 
the  month  of  September  or  In  the  month  of 
October,  1890;  that  at  that  time,  and  for 
some  time  prior  thereto,  defendant's  said 
land  had  been  in  possession  of  one  Marion 
Crews,  who  was  during  all  such  time  the 
tenant  of  this  defendant,  and  that  defendant 
neither  gave  to  said  tenant  any  authority  or 
right  to  use  or  treat  such  fence  as  a  parti- 
tion fence;  that  the  first  advice  or  knowl- 
edge which  came  to  defendant  that  there 
had  been  an  attempt  on  the  part  of  this 
tenant  to  so  use  said  stone  fence  was  given 
through  a  letter  dated  August  26,  1890,  writ- 
ten by  J.  R.  Dust  to  the  Jarvls-Conklin  Mort- 
gage Trust  Company  (which  was  at  that 
time  the  agent  of  the  defendant  In  the  leati- 
ing  of  said  land),  at  its  office  in  Kansas  City, 
Mo.;  that  In  and  by  said  letter  said  Dust 
advised  the  said  company  that  the  said 
stone  fence  was  built  wholly  upon  his  land, 
and  that  the  tenant  of  this  defendant  had 
built  across  the  four  feet,  and  Joined  to  the 
said  stone  fence  without  any  knowledge  on 
the  part  of  the  said  Dust  until  the  tenant 
had  his  crop  in  the  ground.  Defendant  fur- 
ther says  that,  as  soon  as  he  received  this 
letter,  he  at  once  investigated  the  matter, 
and,  finding  that  the  said  stone  fence  was, 
as  represented,  wholly  upon  the  land  of  the 
plaintiff,  at  once  notified  the  plaintiff  that 
he  refused  to  recognize  said  fence  as  a  par- 
tition fence;  that  he  had  not  and  would  not 
authorize  his  tenant  to  treat  the  same  as  a 
partition  fence,  but  that  he  (the  defendant) 
wonld  place  a  fence  along  the  whole  of  the 
west  line  of  his  (the  defendant's)  said  land; 
and  thereupon  this  defendant  ordered  posts 
and  wire  for  the  making  of  said  fence. 
Nevertheless,  knowing  all  these  facts,  said 
J.  R.  Dust  attempted  to  compel  this  defend- 
ant to  buy  the  half  of  said  stone  fence,  al- 
though the  same  was  not  a  partition  fence; 
and,  after  defendant  bad  so  commencea  to 
build  his  own  fence,  the  said  Dust  caused 
proceedings  to  be  instituted  before  two  of 
the  fence  viewers  of  said  township  to  com- 
pel this  defendant  to  pay  the  one-balf  value 
of  said  stone  fence.  This  defendant  admits 
the  making  of  the  finding  by  said  fence 
viewers,  as  shown  by  Exhibit  A,  attached  to 
the  plaintlfl''8  petition.  This  defendant  was 
represented  at  the  hearing  of  the  said  fence 
viewers,  and  they  were  Informed,  at  that 
time,  of  the  facts  as  hereinbefore  set  forth, 
and  that  this  defendant  proposed  to  build 
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a  fence  as  herein  aOeged  upon  his  o-wn  land, 
along  the  west  line  thereof,  and  not  In  any 
way  to  uae  said  stone  fence  for  a  partition 
fence,  and  that  said  viewers  nevertheless 
made  the  findings  as  shown  by  said  Exhibit 
A.  Defendant  further  says  that  after  such 
finding  he  proceeded  with  diligence  to  com- 
plete the  fence  proposed  by  him  to  be  built 
along  the  said  west  line  of  his  land,  and 
within  GO  days  from  the  time  of  the  making 
of  such  findings  the  defendant  had  wholly 
completed  said  fence.  Wherefore  this  de- 
fendant asks  Judgment  for  his  costs." 

On  the  1st  day  of  February,  1892,  being 
the  first  day  of  the  term  of  couYt  after  giv- 
ing notice  and  filing  the  motion  and  answer, 
the  application  of  the  defendant  below  to 
open  up  the  Judgment  and  for  leave  to  plead 
came  on  before  the  court  for  a  bearing,  and 
the  following  proceedings  were  had  and  en- 
tered of  record:  "Now,  on  this  Ist  day  of 
February,  1892,  this  cause  came  on  to  be 
heard  on  the  application  of  the  defendant  to 
open  up  the  Judgment  heretofore  rendered 
In  this  action,  and  be  permitted  to  defend  in 
the  same,  as  provided  by  section  77  of  the 
Code;  and  comes  the  plaintiff  In  person,  and 
by  his  attorney,  A.  M.  Bowen,  and  the  de- 
fendant comes  by  his  attorneys,  Beardsley 
&  Gregory  and  Douthitt  &  Ayers.  There- 
upon the  defendant,  the  applicant,  shows  to 
the  court  that  he  has  given  notice  to  the 
plaintiff  of  his  intention  to  make  such  ap- 
plication; tliat  he  has  filed  a  full  answer 
to  the  petition;  that  he  offered  to  pay  all 
costs  if  the  court  required  them  to  be  paid; 
that  during  the  pendency  of  this  action  he 
had  no  actual  notice  thereof  in  time  to  aiH 
pear  in  court  and  make  his  defense;  and 
that  said  Judgment  was  rendered  upon  no 
other  service  than  that  of  publication. 
Thereupon  the  plaintiff  objects  to  the  open- 
ing up  of  said  Judgment  because  the  an- 
8ww  of  said  defendant,  so  filed,  states  no 
defense  to  the  petition  of  plaintiff.  Where- 
upon the  court,  being  fully  advised  in  the 
premises,  finds  that  said  answer  of  said  de- 
fendant does  not  state  a  defense  to  the  peti- 
tion of  plalntlfl^,  and  it  is  thereupon  ordered 
and  adjudged  that  said  application  for  the 
opening  up  of  said  Judgment  be  overruled. 
To  which  ruling  of  the  court  the  defendant 
excepted."  Within  the  time  allowed  by  law 
the  defendant  below  filed  his  motion  to  set 
aside  the  order  refusing  to  open  up  the 
Judgment,  which  motion  was,  on  the  4th 
day  of  February,  1892,  overruled,  and  de- 
fenaant  below  then  and  there  duly  excepted, 
and  made  case  for  the  supreme  court,  and 
brings  the  matter  to  this  court  for  Its  con- 
sideration. 

There  is  only  one  question  involved  In  this 
case  for  the  consideration  of  this  court,  and 
that  is,  does  the  answer  of  Conklin,  filed  to 
open  up  the  Judgment,  state  facts  sufflcient 
to  constitute  a  defense  to  the  petition  of 
plaintiff  below?  To  solve  this  question  In- 
volves an  examination  of  the  statute  in  rela- 
T43p.no.3— 28 


tlon  to  partition  fences  between  adjacent 
landowners.  Section  8  of  chapter  40  of  the 
General  Statutes  of  188D  reads:  "The  own- 
ers of  adjoining  lands  shall  keep  up  and 
maintain  in  good  repair  all  partition  fences 
between  them,  in  equal  shares,  so  long  as 
both  parties  continue  to  occupy  or  improve 
such  farms,  unless  otherwise  agreed  upon. 
Section  22  reads:  "The  word  'owner,'  under 
the  provisions  of  this  act,  shall  be  held  to 
Include  and  apply  to  occupants  or  tenants, 
when  toe  owner  does  not  reside  within  the 
county;  and  no  proceedings  under  this  act 
shall  bind  owner,  unless  he  shall  be  notified; 
but  he  shall  be  liable  to  the  occupant  or  ten- 
ant for  the  cost  and  expense  of  erecting  and 
maintaining,  under  the  provisions  of  this 
chapter,  any  partition  fence  upon  the  line 
of  his  land,  unless  there  is  a  special  agree- 
ment to  the  contrary."  Section  23:  "A 
person  building  a  fence  may  lay  the  same 
upon  the  line  l)etween  his  own  land  and  the 
lands  adjacent,  so  that,  the  fence  may  be 
partly  on  one  side  of  such  line  and  partly  on 
the  other;  and  the  owner  shall  have  the 
same  right  to  remove  it  as  if  it  were  wholly 
on  his  land."  Section  24:  "The  foregoing 
provisions  concerning  partition  fences  shall 
apply  to  all  fences  standing  wholly  upon  one 
side  of  the  division  line  and  used  as  a  par- 
tition fence."  The  statute  in  relation  to  par- 
tition or  division  fences  does  not  undertake 
to  define  what  shall  constitute  a  partition 
fence,  except  in  those  cases  where  a  fence 
is  in  use  as  a  partition  fence,  and  so  treated 
by  the  parties.  The  word  "partition"  signi- 
fies parting  or  dividing;  to  divide  into  dis- 
tinct parts  by  line  or  walls.  Can  a  wall  or 
fence  built  by  the  owner  of  land,  four  feet 
distant  from  the  line  separating  his  lands 
from  that  of  another,  without  any  agree- 
ment, either  expressed  or  implied,  be  treated 
as  a  partition  fence  or  wall,  against  the 
protest  of  the  owner  of  the  land  next  ad- 
jacent? We  do  not  think  that  a  fence,  built 
four  feet  from  the  line  dividing  the  land  of 
adjacent  properties,  where  the  same  Is  not 
built  under  some  agreement  or  understand- 
ing between  the  parties  that  it  is  to  be  a 
partition  fence,  or  has  been  used  by  the 
parties  as  a  partition  fence,  can  be  treated 
as  a  partition  fence  under  the  provisions  of 
our  statute.  We  think  the  answer  filed  by 
Conklin  contained  a  full  and  complete  de- 
fense to  the  plaintiff's  petition,  and  the 
court  erred  in  refusing  to  vacate  the  Judg- 
ment of  the  court  below.  The  defendant  be- 
low had  complied  fully  with  section  77  of 
the  Code  of  Civil  Procedure,  and  the  Judg- 
ment should  have  been  set  aside,  and  the  de- 
fendant below  allowed  to  make  bis  defense 
to  the  action  of  the  plaintiff  below,  'a  he 
Judgment  Is  reversed,  with  direction  to  the 
district  court  to  set  aside  the  JudEment. 
and  allow  the  defendant  below  to  file  his 
pleadings,  and  defend  against  the  action  of 
the  plaintiff  below.  All  the  Judges  concur- 
ring. 
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(Court  of  Appenlg  of  Kansas,  Sonthem  Depart- 
ment, B.  O.     Jan.  11,  1896.) 

New  Tbial— 8BRTINO  Casi— Extension  or  Tms 
— FiBBS  Bbt  bt  Locomotives— E  vide  nob— In- 

STBUOTIONl- CONTBIECTOBT  NeQLIGENCE. 

1.  Where  a  motion  for  a  new  trial  ia  over- 
rnled  on  May  21at  and  60  days'  time  ia  given 
to  make  and  serre  a  case  for  the  supreme  court, 
and  on  July  18th  the  time  is  again  extended  for 
00  days,  and  on  the  12th  of  October  the  court 
makes  the  following  order,  "It  is  hereby  ordered 
that  the  time  heretofore  allowed  for  making 
and  serving  a  case  be,  and  the  same  is  hereby, 
extended  80  days  from  and  after  the  18th  day 
of  October,"  and  the  case  is  made  and  served 
on  the  12th  of  November,  held,  that  the  court 
bad  jurisdiction  of  the  matter,  and  the  case  was 
served  within  the  time  allowed  by  the  court. 

2.  Where  it  is  alleged,  in  a  petition,  that  a 
certain  building  and  contents  were  destroyed  by 
fire  communicated  to  it  by  a  railway  company 
in  the  operation  of  its  road,  and  the  allegations 
of  the  petition  are  denied,  and  defendant  al- 
leges contributory  negligence  as  an  affirmative 
4efen8e,  and  on  the  trial  of  the  case  the  evi- 
-dence  shows  the  location  of  the  building;  its 
{iroximity  to  the  railway  track;  the  condition  of 
the  weather;  course  of  the  wind;  that  it  was 
iblowing  hard  from  the  southwest;  that  the 
railway  employes  were  engaged  in  switching  up- 
on  the  side  track  within  a  few  feet  from  the 
building;  the  making  of  flying  switches  with  a 
number  of  loaded  cars;  the  manner  in  which 
it  was  done;  the  discovery  of  fire  almost  imme- 
diately after  the  passage  of  the  engine;  that 
there  was  no  fire  m  or  about  the  building,  and 
had  not  been  for  a  week  previous  to  the  time 
the  fire  occurred, — it  presents  such  facts  as  were 

firoper  for  the  Jury  to  pass  upon,  as  to  whether 
be  fire  that  consumed  the  property  was  com- 
municated to  it  by  the  engine  of  the  defendant 
below,  and  the  testimony  was  such  that  the  jury 
were  justified  in  finding  that  the  fire  was  com- 
mnniotted  to  Ote  building  by  the  engine  of  such 
load. 

8.  Where  special  instructions  are  prepared 
in  writing  and  presented  to  the  court,  the  court 
is  not  bound  to  give  them  in  the  exact  form  or 
language  in  which  the  instructions  are  prepared. 
If  the  court  gives  substantially  the  same  instruc- 
tions in  the  general  charge  to  the  jury,  it  is  not 
error  to  refuse  to  give  the  instructions  as  re- 
quested. 

4.  It  is  not  error  for  the  court  to  refnse  to 
rive  Instructions  where  there  is  no  evidence  to 
Jnstify  tile  giving  of  the  same. 

5.  A  person  owning  property  along  the  right 
of  way  of  a  railway  has  a  ri^ht  to  occupy  such 

Eroperty  and  erect  such  buildings  as  he  may 
ave  occasion  to  place  thereon,  ao  that  he  does 
not  occupy  it  with  such  buildings  as  are  known 
to  be  unsafe  and  dangerously  exposed.  He  ia 
the  owner  of  the  land,  and  has  a  right  to  its  oc- 
cupancy, and  has  a  right  to  occupy  it  and  use  it 
for  all  legitimate  uses.  He  is  only  required  to 
use  such  care  and  diligence  in  the  erection  of 
buildings  and  protection  of  his  property  against 
damage  by  fire  as  an  ordinarily  prudent  person 
would  under  all  the  surrounding  circumstances. 
He  is  no  more  oonnd  to  guard  his  property 
against  fire  than  the  railway  company  is  to 
guard  against  permitting  the  escape  of  fire  from 
its  engines.  Each  are  held  to  ordinary  care  and 
prudence  in  the  use  of  their  property. 

6.  It  is  error  for  the  court  to  instruct  the 
jury  that  a  plaintiff  may  recover  damages  for 
negligence  in  the  destruction  of  property  by  fire, 
even  if  his  negligence  is  but  slight,  or  the  remote 
cause  of  the  injury.  Such  instructions  are  sel- 
dom proper  under  the  evidence  on  the  trial  of  a 
case,  and  should  not  be  given,  as  they  are  gen- 
erally erroneous,  and  they  are  but  the  state- 


ment of  the  rale  of  comparatlTO  Bo^bc^Bce. 

The  correct  rule  is  that  one  who,  by  his  negli- 
gence, has  brought  an  injury  upon  liimself,  can- 
not recover  damages  for  it,  and  the  plaintiif  ia 
such  case  is  entitled  to  no  relief;  but  where  the 
defendant  has  been  guilty  of  negligence,  also, 
in  the  same  connection,  the  result  depends  upon 
facts.  The  question  in  such  case  is:  (1)  Wheth- 
er the  damage  was  occasioned  entirely  by  the 
negligence  or  imprc^r  conduct  of  the  defend- 
ant; or.  (2)  whether  the  plaintiff  himself  so  far 
contributed  to  the  misfortune  by  Ills  own  n^H- 

fence,  or  want  of  ordinary  care  and  cantion,  that 
ut  for  such  negligence,  or  want  of  care  and 
caution,  on  his  part,  the  misfortune  would  not 
have  happened. 
'  (Syllabus  by  the  Court.) 

Error  froin  district  court,  Wilson  ooanty: 
L.  Stillwell,  Jndge. 

Thie  suit  was  commenced  tn  the  district 
court  of  Wilson  county  by  J.  C.  Stevens  and 
Eveline  Stevens,  to  recover  damages  alleged 
to  have  been  sustained  by  reason  of  the  de- 
struction of  a  certain  building,  owned  and 
used  by  them  as  a  pottery  and  tile  factory, 
together  with  material,  machinery,  and  man- 
ufactiu-ed  articles  therein,  by  Are  communi- 
cated thereto  by  an  engine  of  the  St.  LouiB 
&  San  Francisco  Ballway  C!ompany  in  the 
operation  of  its  road.  Trial  by  the  court  and 
Jury.  Verdict  and  ^MCial  findings.  Motion 
of  defendant  for  Judgment  on  special  find- 
ings of  fact,  notwithstanding  the  verdict  ot 
the  Jury,  overmled;  and  Judgment  for  plain- 
tiffs below  on  the  general  verdict  Defend- 
ant excepts,  makes  case,  and  brings  the  mat- 
ters to  this  court  for  review.     Affirmed. 

A.  A.  Hurd  and  J.  L.  Denlson,  for  plaintiff 
In  error.  J.  W.  Sutherland  and  P.  O.  Touns, 
for  defendants  in  error. 

JOHNSON,  P.  J.  (aftw  stating  the  facts). 
On  the  30th  day  of  October,  1890,  J.  O.  Ste- 
vens and  Eveline  Stevens  commenced  an  ac- 
tion In  the  district  court  of  Wilson  county 
against  the  St  Louis  &  San  Francisco  Rail- 
way Company  to  recover  damages  which 
they  sustained  by  reason  of  the  destruction 
of  a  certain  building  used  as  a  pottery  at 
Neodesba,  together  with  the  macHilnery  and 
material  In  and  about  the  pottery  buUding, 
and  the  manufactured  articles  in  said  build- 
ing. It  is  alleged  in  the  amended  petition  of 
the  plaintiffs  below  that  such  building,  ma- 
chinery, and  contents  were  destroyed  by  Ore 
communicated  thereto  by  the  railway  com- 
pany, by  reason  of  negligence  of  said  niUway 
company  and  Its  employes  In  the  manage- 
ment of  its  engines  while  operating  said  rail- 
way. The  amended  petition  of  plaintiffs  be- 
low seta  out  certain  specific  acts  of  n^U- 
gence  on  the  part  of  the  railway  company  as 
follows:  "(1)  In  operating  the  same  with 
torn,  loose,  and  defective  and  lmpr(4>erly  lo- 
cated netting;  (2)  in  having  large  quantities 
of  wood  and  wood  embers  in  a  coal-burner  &i- 
glne,  and  burning  wood  In  the  same;  (3)  mak- 
ing too  sudden  and  heavy  draught  upon  said 
engine  by  pulling  too  many  cars  at  once,  for 
the  purpose  of  acquiring  a  rapid  motioii  In  a 
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■hort  space  of  time;  (4)  In  making  too  md- 
den  and  Iteavy  draught  upon  said  engine 
while  the  fomace  contained  large  quantities 
of  wood  and  wood  embers;  (5)  making  a  fly 
awitcb,  eBpcclaUy  with  a  large  number  of 
cars,  and  especially  while  the  engine's  fur- 
nace contained  large  quantities  of  wood  and 
wood  embers;  (6)  in  using  the  blower  close 
to  plaintiff's  building."  The  defendant  be- 
low, in  answer  to  the  amended  petition,  sets 
up  in  its  answer— E^rst,  a  general  denial  of 
all  the  allegations  of  said  amended  petition; 
and,  second,  alleges  contributory  negligence 
<Mi  the  part  of  the  plaintiffs.  The  plaintiffs 
below  reply  to  the  answer  of  defendant,  and 
deny  that  they  were  guilty  of  negligence  con- 
tributory to  such  injury.  Upon  these  Issues 
the  case  was  tried  before  the  court  and  jury. 
The  Jury  returned  a  verdict  for  the  plaintiffs 
below,  and  made  special  findings  of  facts. 
Defendant  below  filed  motion  for  judgment 
against  the  plaintiffs  for  costs  on  the  special 
findings  of  facts,  notwithstanding  the  general 
verdict  of  the  Jury.  Motion  overruled,  and 
excepted  to.  Defendant  below  also  filed  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  excepted  to.  Judgment  on  verdict  for 
the  plaintiffs,  and  excepted  to.  Defendant 
made  case,  and  brings  the  matter  to  this 
court  for  review. 

Defendants  in  error  insist  that  the  peti- 
tion In  error  be  dismissed  for  the  reason 
tliat  the  case  was  not  made  and  settled 
within  the  time  allowed  by  the  court,  and 
that  at  the  time  of  the  settlement  and  sign- 
ing of  the  case  the  judge  of  the  district 
court  had  lost  jurisdlctiooi.  The  record 
shows  that  on  the  21st  day  of  May,  1891, 
the  motion  for  a  new  trial  was  overruled, 
and  defendant  excepted;  and  the  court,  for 
good  cause,  extended  the  time  to  make  and 
serve  a  case  60  days;  and  on  the  18th  day 
of  July  the  judge  of  said  court,  for  good 
cause  shown,  further  extended  the  time  in 
which  to  make  and  serve  case  90  days  from 
the  date  of  making  such  order;  and  on  the 
12th  day  of  October  the  court  again  made 
the  further  order  and  entered  it  upon  its 
records  as  follows:  "It  is  hereby  ordered 
that  the  time  allowed  for  making  and  serv- 
ing a  case  be,  and  the  same  is  hereby,  ex- 
tended 30  days  from  and  after  the  IStb  day 
of  October,  1891."  The  case  was  made  and 
served  on  the  attorneys  for  the  plaintiffs  be- 
low on  the  12th  day  of  November,  1891,  and 
settled  and  signed  on  the  10th  day  of  De- 
cember, upon  proper  notice  to  the  attorneys 
for  plaintiffs  below,  and  the  record  states: 
"On  this  10th  day  of  December,  1891,  upon 
presentation  of  this  case  for  signing  and 
settlement,  plaintiffs  appeared  by  attorneys 
and  objected  to  the  signing  and  settlement 
of  the  same,  for  the  reason  that  the  judge 
bad  lost  all  jurisdiction  of  the  same.  Ob- 
jection overruled.  Plaintiffs  took  excep- 
tions to  the  ruling."  The  particular  reason 
assigned  why  the  judge  had  lost  jurisdic- 
tion la  that  tlie  order  of  the  judge  extend- 


ing the  time  to  make  and  serve  a  case  on 
the  18th  day  of  July  would  expire  on  Octo- 
ber 16tb,  and  that  under  the  order  made  by 
the  court  on  the  12tb  day  of  October,  ex- 
tending the  time  30  days  from  and  after  the 
18th  day  of  October,  the  30  days  would  be- 
gin to  run  after  the  time  formerly  given 
had  expired.  Consequently,  during  the  in- 
terval, the  court  lost  jurisdiction.  We  do 
not  think  this  position  tenable.  The  order 
of  October  12th  was  during  the  time  tliat 
the  court  had  jurisdiction,  and  was  within 
the  time  the  judge  bad  extended  the  time- 
to  make  and  serve  a  case;  and,  while  the 
court  or  Judge  had  jurisdiction,  the  time  to 
make  and  serve  a  case  for  the  reviewing 
court  could  be  extended  for  good  cause 
shown,  and  any  order  made  for  the  exten- 
sion of  time  to  make  and  serve  a  case,  while 
the  court  or  judge  still  retained  Jurisdiction, 
would  be  valid,  and  the  court  or  judge 
could  specify  the  day  upon  which  the  case 
should  be  served,  or  could  order  that  the 
time  be  extended  for  so  many  days  from 
the  day  upon  which  the  order  was  made,  or 
from  some  other  period  in  the  future.  The 
case  was  made,  served,  and  settled  in  all  re- 
spects as  required  by  the  order  of  the  covirt, 
and  the  case  is  properly  before  this  court 
for  review. 

The  first  error  complained  of  by  plaintiff 
in  error  is,  "was  it  negligent  on  the  part  of 
the  company  to  use  an  engine  in  its '  switch 
yards  in  which  there  may  have  been  rem- 
nants of  a  wood  fire?"  It  also  claims  that 
there  Is  no  direct  evidence  that  the  fire 
which  destroyed  the  property  of  the  plain- 
tiffs below  was  communicated  by  the  en- 
gine used  on  the  road  of  defendant  below; 
that  "the  plaintiffs  below  seek  to  recover  In 
this  action  upon  a  mere  theory,— that  is,  the 
engine  upon  the  defendant's  road  was  en- 
gaged in  switching  cars,  and  shortly  after 
passing  the  building  of  plaintiffs  fire  was 
discovered  in  the  building.  It  has  frequent- 
ly been  held  that  a  theory  cannot  be  said  to 
be  established  by  circumstantial  evidence." 
We  think  the  plaintiffs  sought  to  recover 
upon  facts.  The  plaintiffs  allege  that  their 
property  was  destroyed  by  fire  communi- 
cated to  It  by  an  engine  of  the  railway  com- 
pany in  the  operation  of  Its  road,  and  al- 
lege negligence  on  the  part  of  the  railway 
company  which  resulted  In  the  destruction 
of  their  property;  and  to  support  these  al- 
legations they  introduced  evidence  to  prove 
the  location  of  the  property  destroyed;  the 
close  proximity  of  the  track  of  the  railway 
company  to  their  property;  the  condition  of 
the  weather;  the  course  of  the  wind;  that 
it  was  blowing  bard  from  the  southwest; 
that  the  defendant  below  was  engaged  in 
switching  cars  upon  the  side  track,  within 
a  few  feet  of  this  property;  the  making  of 
a  flying  switch  with  a  number  of  loaded 
cars;  the  manner  in  which  it  was  done; 
that  the  engine  was  a  coal  burner,  and  that 
It  was  burning  wood  for  fuel  at  the  time  the 
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fire  occurred;  that  the  burning  of  wood  in 
a  coal  burner  is  dangerous;  that  barrel 
staves  saturated  with  oil  bad  been  used  to 
get  up  steam  quickly,  and  that  the  engine 
was  run  out  of  the  roundhouse  hurriedly 
after  being  fired  up  before  the  wood  em- 
bers had  time  to  bum  out;  the  great  num- 
ber of  sparks  that  were  emitted  from  the 
engine  while  being  thus  used  in  switching; 
that  it  threw  out  sparks  and  oil  over  and 
upon  a  small  child,  several  feet  away  from 
the  track,  and  burned  it  bo  that  it  cried; 
■  and  that  the  sparlcs  were  thrown  over  other 
children  so  thickly  that  they  had  to  turn 
their  backs  to  the  engine;  that  large  quan- 
tities of  sparks  and  live  coals  were  thrown 
against  the  window  glass  of  buildings  at 
some  distance,  with  such  force  that  it  made 
the  glass  rattle;  that  the  engine  made  un- 
usual loud  noise;  that  there  was  no  fire  in 
or  about  the  building,  and  had  not  been  for 
more  than  a  week  prior  to  this  time;  that, 
within  from  5  to  10  minutes  after  the  en- 
gine passed  the  building,  it  was  discovered 
to  I)e  on  fire  on  the  side  of  the  roof  next  to 
the  railroad  track,  on  the  outside;  that  it 
was  Just  beginning  to  send  forth  a  small 
volume  of  smoke  when  first  discovered; 
that  the  fire  was  all  on  the  outside  of  the 
roof  when  discovered.  We  think  that  these 
facts  were  such  that  the  case  was  proper 
for  a  Jury  to  pass  upon,  as  to  whether  the 
Are  that  consumed  this  property  was  com- 
municated to  it  by  the  engine  on  the  track 
of  the  defendant  below,  and  the  testimony 
was  such  that  the  Jury  were  Justified  in 
finding  that  the  fire  was  communicated  to 
the  building  by  the  engine  on  the  railroad. 
The  second  error  complained  of  is  that  the 
court  refused  to  instruct  the  Jury  as  request- 
ed by  the  defendant  below  on  the  question  of 
contributory  negligence.  The  instructions  re- 
quested by  the  defendant  below  are  as  fol- 
lows: "(1)  In  order  to  entitle  the  plaintiffs  to 
recow  In  this  action,  you  must  be  satisfied, 
by  a  preponderance  of  the  evidence,  of  the 
following  propositions:  First,  that  the  fire 
which  destroyed  the  plaintiffs'  property  was 
caused  by  Are  thrown  from  the  engii^e  of 
defendant;  second,  that  the  same  was  caused 
by  the  negligence  of  the  defendant's  servants 
in  running  and  operating  the  engine  of  de- 
fendant, or  on  account  of  some  defect  in  the 
construction  or  condition  of  the  engine  at  the 
time  of  the  fire;  and,  third,  that  the  plaintiffs 
did  not,  by  their  own  negligence  or  careless- 
ness, contribute  to  the  loss  or  destruction  of 
their  property.  (2)  It  is  a  circumstance  the 
Jury  may  consider,  as  going  to  prove  con- 
tributory negligence,  tliat  the  plaintiffs  erect- 
ed or  purchased  buildings  which  had  been 
erected,  near  the  rsilroad  track  of  defendant, 
at  a  point  where  said  track  was  used  in 
bwitcbing  cars  and  trains,  without  guarding 
it  In  any  way  from  fire.  Persons  who  have 
property  near  railroads,  and  especially  where 
the  company  at  ttiat  point  uses  its  track  for 
the  purpose  of  switching  its  cars  and  trains, 


are  bound  to  take  notice  of  the  increased 
danger  to  their  property  from  fire,  and  to 
exercise  a  proportionate  amount  of  care  to 
protect  it  Therefore,  if  yon  find  tram  the 
evidence  that,  at  the  time  the  plaintiffs'  prop- 
erty was  destroyed  by  fire,  to  wit,  on  the 
23d  day  of  March,  1890,  its  said  engine  Xo. 
214  was  in  good  repair,  and  provided  with  all 
the  most  approved  appliances  then  in  nse  for 
the  prevention  of  injuries  by  fire,  and  was  in 
charge  of  comi)etent  and  skillful  men  aa  en- 
gineer and  fireman,  and  was  managed  in  a 
proper  and  skillful  manner,  then  the  plain- 
tiffs cannot  recover,  notwithstanding  yoa 
may  find  the  fire  was  caused  by  sparks  of 
fire  from  said  engine.  (4)  The  court  farther 
instructs  you  that,  in  case  you  should  find 
from  the  evidence  that  plaintiffs'  property 
was  burned  as  in  their  petition  alleged,  and 
the  evidence  as  to  the  origin  of  the  fire  la 
purely  circumstantial,  and  it  is  further  shown 
by  the  evidence  that  said  property  was  sit- 
uated equally  near  and  in  the  same  direction 
from  a  railroad  other  than  tliat  of  defendant, 
upon  which  trains  drawn  by  locomotive  en- 
gines were  being  run  at  or  about  the  time 
the  fire  originated,  and  there  should  be  doubt 
in  your  minds  as  to  which  engine  communi- 
cated the  fire,  then  and  in  that  event  tlie 
plaintiffs  cannot  recover  in  this  action."  The 
court  gave,  in  its  general  charge,  ail  of  the 
matters  set  out  in  paragraph  1  of  the  instruc- 
tions presented  by  the  defendant  The  sec- 
ond paragraph  of  instructions  requested  was 
properly  refused,  for  the  reason  that  there 
was  no  evidence  to  Justify  the  same.  The 
evidence  did  not  show  when  plalntlfb'  hoose 
was  built,— as  to  whether  It  was  built  l)efore 
or  after  the  railway.  A  person  owning  prop- 
erty along  the  right  of  way  of  a  railway  has 
a  right  to  occupy  such  property  and  erect 
such  buildings  as  he  may  have  occasion  to 
place  thereon,  so  that  he  does  not  occupy  it 
with  such  as  are  known  to  be  unsafe  or  dan- 
gerously exposed.  He  is  the  owner  of  the 
land,  and  has  a  right  to  its  occupancy  and  to 
use  it  for  all  legitimate  uses.  The  rule  Is  to 
so  nse  your  own  property  as  to  do  no  damage 
to  that  of  others.  He  is  only  required  to  nse 
such  care  and  diligence  in  the  erection  of 
buildings  and  the  protection  of  his  property 
against  damage  by  fire  as  an  ordinarily  pru- 
dent person  would  under  all  of  the  surround- 
ing circumstances.  He  is  no  more  bound  to 
guard  his  property  against  fire  than  the  rail- 
way company  to  guard  ag:alnst  permitting 
the  escape  of  fire  from  its  engine.  Each  are 
held  to  ordinary  care  and  prudence  in  the 
use  of  their  property;  and  if  either  suffers 
injmry  through  the  negligence  of  the  other, 
he  Is  entitled  to  damages  for  such  injuries. 
If  the  engine  used  was  in  good  repair,  pro- 
vided with  all  the  most  approved  mechanical 
appliances  then  in  use  for  the  prevention  of 
the  escape  of  fire,  and  in  charge  of  compe- 
tent and  skillful  employee  as  engineer  and 
fireman,  and  they  used  proper  care  and  cau- 
tion in  the  operation  of  the  ^iglne,  and  lire 
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escaped  and  destroyed  the  property  of  the 
plaintiffs  below,  it  Is  a  mere  accident  or  mis- 
fortune, for  which  the  railway  company 
would  not  be  liable  in  damages.  There  was 
no  M-ror  in  refusing  to  give  the  Instructions 
as  requested.  All  that  part  of  the  instruc- 
tions that  was  proper  was  given  by  the  court 
In  its  general  charge  to  the  Jury.  There  was 
no  evidence  to  authorize  the  giving  of  the 
fourth  paragraph  of  the  instructions  requestr 
ed,  as  the  evidence  showed,  clearly,  that  the 
train  on  the  other  railroad  had  passed  over 
its  track  some  three-quarters  of  an  hour  be- 
fore the  fire  that  destroyed  plaintiffs'  prop- 
erty originated. 

It  is  claimed  that  the  court  erred  In  tbe 
genena  instructions  to  the  jury;  that  instruc- 
tion No.  3  by  the  court  was,  in  the  light  of 
the  pleadings  and  evidence,  prejudicial  to 
the  defendant  below,  as  this  Instruction  whol- 
ly ignored  the  question  of  contributory  negli- 
gence raised  by  the  pleadings.  In  instruction 
Xo.  3  the  court  charged  the  Jury  as  follows: 
"(3)  Under  this  statute,  it  is  simply  necessary 
for  the  plaintiffs  to  prove>  in  the  first  In- 
stance, that  the  fire  which  consumed  their 
property  was  communicated  by  the  engine  at- 
tached to  defendant's  cars,  while  being  used 
in  the  operation  of  the  railroad,  and  the 
amount  of  their  (plaintiffs')  damages  by  rea- 
KD  of  said  fire.  When  they  have  done  this 
(and  if  they  have  is  for  you  to  say  from  the 
evidence),  then  they  have  established  what 
in  Uw  is  called  a  'prima  facie  case,'— that  Is, 
a  case  that  will  entitle  them  to  recover  In 
the  absence  of  evidence  to  the  contrary.  The 
plaintiffs  are  not  required,  in  the  first  in- 
stance, to  prove  that  the  alleged  fire  occurred 
by  reason  of  the  negligence  of  the  defend- 
ant It  la  sufficient  to  prove,  on  that  head, 
that  said  defendant  caused  the  fire  in  the 
operating  of  Its  railroad;  and  tbe  burden  ot 
showing  that  said  fire  did  not  occur  by  rea- 
son of  the  negligence  of  said  defendant  is 
shifted  to  the  defendant  company.  But  after 
tbe  defendant  company  has  Introduced  testi- 
mony on  its  behalf  tending  to  rebut  this  pre- 
sumption of  negligence  that  arises  by  reason 
of  the  alleged  communicating  of  the  fire.  It 
then  becmnes  and  is  a  question  of  fact,  for 
you  to  say,  from  all  the  evidence,  facts,  and 
circumstances  in  the  case,  whether  the  fire 
complained  of  resulted  from  the  negligence 
of  the  defendant,  or  whether  it  was  simply 
an  accident,  incident  to  the  operation  of  the 
railroad,  and  for  which  the  defendant,  if 
that  is  tbe  case,  would  not  be  responsible." 
This  Instruction  is  not  subject  to  the  criticism 
sought  to  be  placed  upon  It  by  counsel  for 
plaintiff  in  error.  This  follows  an  Instruc- 
tion in  wblcb  the  court  had  called  tbe  atten- 
tion of  tbe  Jury  to  paragraph  1321  of  the 
General  Statutes  of  1888,  in  relation  to  the 
liability  of  railway  companies  for  damages 
by  reason  of  setting  out  fire  in  tbe  opera- 
tion of  the  road,  and  changing  the  burden  of 
proof  on  the  question  of  negligence  from  the 
Iierty  suffering   the   injury   to  the  railway 


company;  and  this  Inatmctlon  was  in  expla- 
nation of  this  statute,  and  the  burden  of 
proof  In  the  first  instance,  and  contained  the 
correct  directions  to  the  Jury  under  the  stat- 
ute. In  Instruction  No.  9  the  court  stated  to 
the  Jury  the  correct  rtUe  in  relation  to  con- 
tributory negligence^  as  follows:  "(tt)  In  the 
event  that  you  are  not  satisfied,  by  a  pre- 
ponderance of  the  evidence,  that  the  injury 
complained  of  occurred  In  consequence  of  the 
failure  of  the  defendant  company  or  its  em- 
ployes to  exercise  ordinary  care  and  prudence 
in  the  matters  complained  of  as  being  the 
cause  of  the  fire,  then  your  verdict  should  be 
for  the  defendant.  In  case,  however,  you  are 
BO  satisfied,  from  the  evidence,  that  the  fire 
was  communicated  by  the  engine  of  the  de- 
fendant company,  and  that  It  occurred  by 
reason  of  tbe  failure  of  tbe  defendant  com- 
pany or  its  employes  to  exercise  ordinary 
care  and  prudence  In  the  matters  complained 
of,  then  the  plaintiff  will  be  entitled  to  re- 
cover in  this  action,  unless  you  should  find, 
from  the  evidence,  that  the  plaintiffs  them- 
selves were  guilty  of  ordinary  negligence 
which  contributed  directly  to  the  Injury  com- 
plained of.  In  which  event  tbe  plaintiffs 
would  not  be  entitied  to  recover." 

The  instructions  of  the  court  are  clear  and 
concise,  and  contain  the  law  applicable  to  the 
facts  as  developed  on  the  trial  of  this  case. 
The  court  stated  to  the  Jury  the  Issues  In- 
volved, and  what  the  law  was  if  they  found 
certain  facts  from  the  evidence.  The  instruc- 
tions contain,  correctiy,  the  duties  of  parties 
owning  property  along  the  line  of  the  rail- 
way exposed  to  damage  by  fire,  and  the  duty 
of  the  railway  company  In  the  operation  of 
its  road  with  its  engines  and  other  machin- 
ery. But,  after  giving  the  Jury  the  correct 
Instructions,  the  court  gave  them  the  follow- 
ing as  instruction  No.  10:  "(10)  It  Is  tbe  duty 
of  persons  who  live  along  the  line  of  rail- 
road, and  close  to  the  point  where  the  switch 
yards  of  the  railroad  are,  and  where  the  com- 
pany has  frequent  occasion  to  use  its  en- 
gines, to  take  notice  of  the  increased  danger 
to  their  property  from  fire,  and  to  exercise 
a  proportionate  amount  of  care  to  protect  it. 
That  is  the  statement  of  a  general  rule  of 
law.  The  court  cannot  say,  as  a  matter  of 
law,  whether  or  not  the  plaintiffs,  in  any- 
thing they  did  or  failed  to  do,  were  guilty  of 
negligence  which  contributed  to  the  injury 
complained  of;  but  that  Is  a  question  of  fact 
for  you  to  determine,  from  all  the  evidence, 
facts,  and  circumstances  in  the  case.  It  is 
also  a  rule  of  law,  In  this  regard,  that  where 
the  plaintiffs'  negligence  is  only  slight,  or 
the  remote  cause  of  Injury,  they  may  still 
recover,  if  otherwise  entitled  to  a  verdict, 
notwithstanding  such  slight  negligence  or  re- 
mote cause."  This  Instruction  is  faulty,  so 
far  as  it  says  to  the  Jury:  "It  Is  also  a  rule 
of  law,  in  this  regard,  that  where  the  plain- 
tiffs'  negligence  is  only  slight,  or  the  remote 
cause  of  the  injury,  they  may  stiU  recover, 
if  otherwise  entitied  to  a  verdlcW-^otwlth-f 
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standing  such  dlght  negligence  or  remote 
cause."  Tbis  danse  lays  down  the  doctrine 
of  comparative  negligence,  and  is  contrary 
to  the  established  rale  of  contributory  negli- 
gence of  all  the  states  in  this  country  except 
Illinois  and  Georgia.  The  court,  however, 
in  this  instruction,  followed  the  language 
used  by  the  supreme  court  of  this  state  in 
some  of  the  earlier  cases,  which  are  referred 
to  by  Justice  Valentine,  in  the  case  of  Rail- 
way Co.  V.  Peavey,  29  Kan.  180,  in  which  be 
says:  "While  It  is  settled  in  this  state  that 
a  party  may  recover  for  injuries  done  to 
him  or  his  property,  caused  by  the  negli- 
gence of  others,  even  if  his  negligence  is  but 
slight,  nevertheless  this  court  has  not  adopt- 
ed  what  is  generally  caQed  the  'rule  of  com- 
parative negligence.'  "  And  from  these  ex- 
pressions of  the  supreme  court  in  its  eaiUer 
decisions  has  grown  upa  practice  that  Judges 
of  the  district  courts  throughout  the  state, 
In  most  cases  of  negligence  charged  against 
railway  companies,  instruct  the  Jury  that  a 
plaintiff  may  recover  for  the  negligence,  even 
if  bis  negligence  is  but  slight  or  the  remote 
cause  of  the  injury.  Such  instructions  are 
seldom  proper  under  the  evidence  in  the  trial 
of  a  case,  and  we  think  should  not  be  given, 
as  they  are  generally  erroneous  and  are  but 
the  statement  of  the  rule  of  comparative  nug- 
ligence.  The  correct  rule  is  laid  down  in  the 
case  of  RaUroad  Co.  v.  Jones,  96  U.  S.  442,  tn 
which  it  is  held:  "One  who,  by  his  negli- 
gence, has  brought  an  injury  upon  himself 
cannot  recover  damages  for  it.  Such  is  the 
rule  of  the  civil  and  common  law,  and  plain- 
tiff in  such  case  is  entitled  to  no  relief.  But 
where  the  defendant  has  been  guilty  of  neg- 
ligence, also,  in  the  same  connection,  the  re- 
sult depends  upon  the  facts.  The  question 
in  such  case  is  (1)  whether  the  damage  was 
occasioned  entirely  by  the  negligence  or  im- 
proper conduct  of  the  defendant;  or  (2) 
whether  the  plaintiff  himself  so  far  contrib- 
uted to  the  misfortune,  by  his  own  negli- 
gence or  want  of  ordinary  care  and  caution, 
that,  but  for  such  negligence  or  want  of 
care  and  caution  on  his  part,  the  misfortune 
would  not  have  happened.  In  the  former 
case  the  plaintiff  is  entitled  to  recover;  in 
the  latter,  he  is  not"  Beach,  in  his  work  on 
Contributory  Negligence  (section  26)  says: 
"The  doctrine  of  comparative  negligence,  be- 
ing 80  entirely  at  variance  with  the  accepted 
rule  of  law  concerning  contributory  negli- 
gence, has  naturally  provoked  much  sharp 
criticism,  and  the  courts  of  other  states  re- 
pudiate it  with  emphasis."  In  the  case  of 
O'Keefe  v.  Railway  Co.,  82  Iowa,  467,  Colei 
J.,  delivering  the  opinion  of  the  court,  says: 
"The  weil-establiahed  law  of  this  state  is 
that  in  an  action  to  recover  damages  for  the 
negligent  act  of  the  defendant,  the  plaintiff 
will  not  be  entitled  to  recover  if  his  own  neg- 
ligence contributed  directly  to  the  injury.  la 
other  words,  ttiis  court  recognizes  and  ap- 
plies the  doctrine  of  contributory  negligence, 
sad  not  the  doctrine  of  comparative  oegll* 


gence.  The  latter  doctrine  obtains  only  in 
Illinois  and  Georgia,  while  the  former  ob- 
tains in  the  other  states."  The  snpreme 
court  of  this  state  has  repeatedly  repudiated 
the  doctrine  of  comparative  negligence.  Rail- 
way Co.  v.  Peavey,  29  Kan.  180;  Railway 
Co.  V.  Plunkett,  25  Kan.  188;  Howard  v. 
Railway  Co.,  41  Kan.  408,  21  Pac.  267;  Rail- 
way Co.  V.  Morgan,  31  Kan.  77,  1  Pac.  288. 

Wtiile  this  instruction  was  erroneous,  and 
onght  not  to  have  been  given,  we  do  not 
think  that  it  was  prejudicial  to  the  defend- 
ant below,  as  the  court,  in  other  parts  of  tlie 
instructions,  had  given  the  Jury  the  correct 
rule  in  relation  to  contributory  negligence, 
and  had  Instructed  them  that.  If  they  should 
find  from  the  evidence  that  the  plaintiffs 
themselves  were  guilty  of  ordinary  negli- 
gence, which  contributed  directly  to  the  In- 
Jury  complained  of,  in  such  event  they  would 
not  be  entitled  to  recover,  and  as  there  was 
no  evidence  on  the  trial  of  the  case  that 
tended  to  prove  negligence  on  the  part  of  the 
plaintiffs  below.  Their  building  was  80  feet 
from  the  track  of  the  railway,  and  bad  been 
there  for  a  number  of  years,  and  was  not 
shown  to  be  in  a  dangerous  condition  as  to 
fire.  It  was  a  wooden  building,  constructed 
of  pine  lumber,  with  a  pine  shingle  roof. 
Ttie  fire  was  communicated  to  the  roof,  and 
there  was  nothing  in  the  evidence  to  show 
that  the  roof  was  unsafe  so  far  as  Are  was 
concerned.  The  only  pretense  of  negligence 
on  the  part  of  the  plaintiffs  was  that  the 
building  was  an  old  one  and  unpainted.  The 
mere  fact  that  the  building  was  old  or  un- 
painted would  not  be  evidence  of  negligence, 
as  men  do  not  usually  paint  the  roof  of  their 
buildings.  It  is  a  fact,  known  to  every  one, 
that  the  railway  companies  themselves  usual- 
ly build  their  station  houses,  and  other  build- 
ings used  in  connection  with  their  operation 
of  the  road,  within  a  few  feet  of  the  track, 
and  of  pine  lumber,  with  pine  shingle  roofs, 
and  the  roofs  unpainted.  and  they  are  sel- 
dom ever  burned  by  engines  emitting  sparks. 
The  Jury  find  that  the  building  was  80  feet 
from  the  railway  track;  tliat  It  was  com- 
posed of  wood,  constructed  about  10  years 
ago,  and  that  no  part  of  the  building  was 
pointed;  that  plaintiffs  had  not  taken  any 
measures  to  protect  the  building  against  fire 
from  passing  trains.  These  were  all  the  find- 
ings made  by  the  Jury,  under  the  evidence, 
in  regard  to  the  condition  of  the  house,  or 
its  liability  to  be  injured  from  fire  communi- 
cated from  engines  on  the  railway.  The  Jury 
also  find  that  the  engineer  and  fireman  were 
competent  and  skillful,  and  that  the  engine 
was  in  good  repair,  and  provided  with  all 
the  most  approved  mechanical  appliances 
then  in  use  for  the  prevention  of  injuries  by 
the  escape  of  fire  and  sparks  therefrom  In 
the  use  of  coal,  but  not  for  wood;  tliat  the 
engine  was  deficient  as  a  wood  burner;  that 
the  engine  was  not  properly  managed  by  rea- 
son of  not  having  proper  fuel;  that  the  de- 
fendant was  negligent  by  Ininti&g  wi>od  In- 
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stead  of  coal,  and  starting  ont  too  soon  after 
the  engine  waa  fired  up.  The  whole  ques- 
tion of  neglifence  on  the  part  of  the  rail- 
tray  company  and  of  tbe  plaintiffs  was  prop- 
erly sabmltted  to  the  Jury  for  their  deter- 
mination, and  their  rerdlct,  being  supported 
by  sufElclent  evidence,  is  decisive  of  all  Issues 
In  this  case.  We  think  this  case  was  fairly 
tried,  and  that  the  Jury  was  properly  In- 
structed on  the  law.  The  Judgment  of  the 
district  court  Is  affirmed.  All  the  Judges  con- 
corring. 


STEYSNS  et  al.  t.   MILLER  et  aL 
(Court  of  Appeals  of  Eomaaa,  Southern  Depart- 
ment, B.  D.     Jan.  11,  1806.) 

KuTOAif US  —  LsTT  or  Tax— F^TMiNT  or  Judo- 

ifBxz— BoHD  roB  Costs— AiUKSitsiiT— 

Proceoobb. 

1.  Mandamus  to  a  municipal  corporation  to 
levy  a  tax  for  the  purpose  of  paying  a  Judgment 
sgalmBt  such  corporation  is  in -the  nature  of  an 
ezecntion  to  enforce  tmA  jadgment,  and  does 
not  require  a  bond  for  costs  where  such  has  al- 
ready been  g^ven  ia  the  original  action. 

2.  It  la  within  the  discretion  of  the  trial 
eonrt  to  permit  an  amendment  to  an  alternative 
writ  of  mandamus;  and,  where  inch  amend- 
ment is  allowed  with  notice  to  the  opposite 
party,  there  is  no  abuse  of  such  discretion. 

3.  The  validity  of  the  original  judgment 
and  all  supplementary  proceedings  thereon  can- 
not be  inquired  into  upon  mandamus  proceed- 
ings to  enforce  the  same. 

4.  A  party  on  whom  an  alternative  writ  of 
mandamns  is  served  must  set  up  in  his  answer 
to  the  same  all  reasons  relied  upon  for  noncom- 
pliance with  the  commands  of  the  writ,  end 
autnot  be  heard  to  urge  any  defense  in  this  court 
not  allMted  in  such  answer. 

5.  The  district  court  has  the  power  to  com- 
pel, by  mandamns,  the  mayor  and  council  of  a 
city  of  the  second  class  to  levy  a  tax  for  the  pay- 
ment of  a  judgment  rendered  against  such  city. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Labette  county; 
J.  D.  McGue,  Judge. 

Application  of  William  Miller  and  John  H. 
Lyles,  guardian  of  Rose  K.  Miller,  for  writ 
of  mandamus  against  E.  B.  Stevens,  mayor 
of  the  city  of  Parsons,  and  others.  Writ 
granted.    Defendants  bring  error.    Affirmed. 

W.  D.  Atkinson,  for  plaintiffs  In  error.  M. 
Byme^  for  defmdants  in  «Tor. 

COLO,  J.  On  October  19, 1888,  Ids  U  Mil- 
ler recovered  a  Judgment  against  the  city 
of  Parsons  for  injuries  received  upon  a  de- 
fective sidewalk  in  said  city.  On  November 
19,  1888,  said  Ida  L.  Miller  died.  Intestate, 
leaving  as  her  heirs  at  law  her  husband  and 
one  child.  On  Mardi  4, 1889,  the  action  was 
revived  in  the  names  of  William  0.  Miller, 
husband  of  Ida  L.  MUler,  deceased,  and  J,  H. 
Lyles,  gtiardian  of  said  minor  child.  .  Said 
revivor  was  had  upon  due  notice  to  the  de- 
fendant and  ai^>earance  by  Its  attorney,  and 
withont  objectltm  upon  the  part  of  the  de- 
faidant.  Thereupon  the  city  of  Parsons 
made  a  case  for  the  supreme  court,  which 
was  on  March  29,  1890,  dismissed  by  said 


court  On  May  6,  1890,  a  petition  was  pre- 
sented to  the  district  court  of  Labette  coun- 
.ty  for  an  alternative  writ  of  mandamus  to 
compel  the  levy  of  a  tax  for  the  payment  of 
said  Judgment.  The  alternative  writ  was 
granted  on  said  date,  and  on  the  22d  of  May 
the  city  of  Parsons  appeared  in  the  district 
court,  and  filed  a  motion  to  quash  said  writ, 
for  reasons  contained  In  the  motion;  and 
thereupon,  on  the  25th  of  May,  the  district 
court,  upon  motion  of  the  plaintiffs  below,  al- 
lowed the  said  writ  to  be  amended,  the  de- 
fendant being  present  by  Its  attMney,  and 
having  notice  of  said  amendment  The  de- 
fendant then  filed  Its  answer  and  return, 
which  consisted  of  a  general  denial  and  an 
allegation  that  the  revivor  proceedings  were 
had  without  notice  to  the  defendant  city  of 
Parsons;  that  the  same  were  void;  that 
plaintiffs  had  no  Interest  in  the  said  Judg- 
ment; and  that  the'  said  city  did  not  owe, 
and  could  not  safely  pay,  any  part  of  the 
same  to  them.  Upon  the  hearing  of  said 
cause,  a  peremptory  writ  was  allowed,  and 
from  the  order  allowing  the  same  the  city  of 
Parsons  brings  the  case  here  for  review. 

The  first  ruling  complained  of  Is  the  refusal 
of  the  trial  court  to  quash  the  alternative 
writ  of  mandamus,  for  the  reason  that  no 
poverty  affidavit,  bond  for  costs,  or  security 
of  any  kind  for  payment  of  costs  bad  been 
given  In  said  action.  The  ruling  of  the  trial 
court  was  correct.  Mandamus  to  a  munici- 
pal corporation  to  levy  a  tax  for  the  purpose 
of  paying  a  Judgment  rendered  against  such 
corporatlMi  is  In  the  nature  of  an  execution 
to  enforce  such  judgment;  and,  where  the 
requirements  of  the  statute  have  been  met 
In  the  main  action,  no  separate  bond  for  costs 
or  poverty  affidavit  are  necessary  in  the  man- 
damus proceedings,  which  are  a  part  thereof. 
Dili,  Mun.  Corp.  (4th  Ed.)  {  861. 

The  next  assignment  of  error  Is  the  ruling 
of  the  court  permitting  the  plaintiffs  below 
to  amend  said  alternative  writ  and  proceed 
upon  the  same  without  service  of  the  amend- 
ed writ  upon  the  pleadings  In  error.  Para- 
graph 4810,  Gen.  St  1889,  provides  that  the 
pleadings  in  mandamus  proceedings  are  to 
be  considered  and  are  to  be  amended  In  the 
same  manner  as  pleadings  In  a  civil  action. 
The  amendmmt  permitted,  then,  woidd  be 
the  same  as  an  amendment  to  a  petition  In 
an  original  action,  which  Is  clearly  within  the 
discretion  of  the  court;  and  having  been 
made  In  this  case,  with  notice  to  the  defend- 
ants below,  there  was  no  abuse  of  such  dis- 
cretion, Tl»e  recwd  does  not  disclose  that 
any  further  time  was  asked  by  the  city  to 
answer  the  amended  writ.  Had  there  been, 
the  court  would  undoubtedly  have  granted 
such  request 

The  next  ruling  complained  of  Is  the  over- 
ruling  of  the  objection  to  (he  Introduction  of 
evidence  under  the  amended  writ,  for  the 
reason  that  the  writ  recited  that  the  Judg- 
ment obtained  against  the  city  had  been  re- 
vived In  the  names  of  the  heirs  at  law.  and 
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not  the  personal  representative.  The  record 
discloses  that  on  the  7th  of  Hay,  which  was 
the  day  following  the  issuing  of  the  alterna-. 
tlve  writ,  proceedings  had  been  taken  for  the 
appointment  of  an  administrator  of  the  es- 
tate of  Ida  L.  Miller,  deceased.  This,  how- 
ever, was  some  time  after  the  revivor  had 
been  had  in  the  names  of  the  heirs  at  law 
upon  notice  to  the  defendant  below,  and  at 
a  time  when  the  city  was  represented  at  the 
hearing,  and  offered  no  objection  to  the  re- 
vivor in  the  manner  requested.  Under  such 
circumstances  as  these,  we  are  of  the  opinion 
that  the  city  was  in  no  position  to  question 
either  the  validity  of  the  Judgment  rendered 
or  the  order  of  revivor.  As  to  the  tonaet, 
tbey  had  had  their  day  In  court,  and  the 
judgment  had  become  final  by  the  decision 
of  the  supreme  court;  and,  as  to  the  latter, 
they  had  been  present  upon  notice,  and  per- 
mitted, without  objection,  the  said  order  of 
revivor;  and  those  proceedings  were  res  ad- 
Judicata  in  this  hearing,  and  could  not  be  in- 
quired into. 

Counsel  for  plaintiffs  In  error  urges  that  evi- 
dence should  not  have  been  permitted  to  be 
Introduced  under  said  writ,  for  the  reason 
that  said  writ  nowhere  showed  any  legal  obli- 
gation on  the  part  of  the  plaintiffs  in  error  to 
either  appropriate  money  or  levy  a  tax;  that 
the  writ  does  not  recite  that  execution  bad 
been  Issued  and  returned  unsatisfied,  or  that 
there  was  money  In  the  treasury  with  which 
to  pay  the  same,  needing  only  an  appropria- 
tion therefor,  or  that  a  levy  of  a  tax  within 
the  limits  provided  by  law  would  raise  money 
that  could  be  applied  towards  the  payment  of 
this  Judgment  The  writ  recites  the  rendi- 
tion of  the  Judgment,  and  its  revivor  in  the 
name  of  the  plain tlfTs  below,  a  request  on  the 
part  of  said  plaintiffs  to  the  mayor  and  coun- 
cil of  the  city  of  Parsons  to  pass  an  ordinance 
for  the  appropriation  of  money  for  the  pay- 
ment of  said  Judgment,  and  the  refusal  upon 
the  part  of  said  mayor  and  council  to  comply 
with  such  request,  and  asks  that  the  mayor 
and  council  be  commanded  to  meet  in  their 
official  capacity,  to  levy  a  tax  upon  the  taxa- 
ble property  of  the  city  sufficient  to  pay  said 
Judgment  and  costs,  and  to  cause  the  same  to 
be  collected  and  paid  in  satisfaction  of  said 
Judgment,  acc(»-dlng  to  the  direction  of  the 
statute  in  such  case  made  and  provided.  We 
are  of  the  opinion  that  the  allegations  of  the 
writ  were  sufficient  They  stated  the  rendi- 
tion of  a  judgment  in  due  form  against  said 
city,  which  judgment  had  become  final,  and 
a  demand  upon  the  proper  authorities  that 
they  perform  their  duties  as  public  officials, 
In  order  that  this  Indebtedness  of  the  city 
might  be  paid.  It  appears  to  us  that  if  the 
objections  now  raised  to  the  writ  were  good 
in  law,  and  were  sufficient  reasons  for  non- 
compliance with  the  commands  of  the  writ 
they  should  have  been  set  up  in  the  answer  of 
the  city  as  an  excuse  and  a  defense.  The  city 
does  not  allege  in  its  answer  that  the  mayor 
and  the  council  have  no  authority  at  law  to 


do  the  act  which  is  commanded;  neither  do 
they  allege  that  the  city  had  pr<^)erty  which 
can  be  reached  by  execution  for  the  payment 
of  this  Judgment  As  a  rule,  a  city  owns  no 
property  subject  to  execution,  but  only  such 
as  is  necessary  for  the  protection  and  welfare 
of  its  citizens.  And,  aa  a  rule,  the  manner 
of  collecting  money  for  the  payment  of  a 
city's  Indebtedness  is  by  taxation;  and  we 
know  of  no  other  method  in  this  state  for  the 
collection  of  such  Indebtedness  from  a  city  of 
the  second  class;  and,  while  it  has  been  htM 
in  some  states  that  execution  may  issue,  we 
believe  it  is  the  doctrine  of  most  states  and 
the  best  text  writers  that  the  only  proper 
means  is  by  taxation.  We  have  also  in  mind 
the  opinion  of  the  court  delivered  by  Valen- 
tine, J.,  in  the  case  of  City  of  Independence 
V.  Trouvalle,  15  Kan.  70,  and  shall  considv 
that  opinion  further  hereafter.  In  any  event 
we  consider  that  the  objections  now  raised 
were  such  as  should  have  been  stated  In  an- 
swer to  the  writ,  and  cannot  be  here  urged 
for  the  first  time.  In  the  case  of  State  v. 
City  of  Milwaukee,  20  Wis.  87,  the  court  say: 
"It  appears  to  us  that  a  sufficient  demand  and 
refusal  is  alleged  by  the  relator;  and  it  does 
not  appear  from  any  law  or  the  cliarter  of 
the  city  that  the  common  council  have  not  the 
power  to  raise,  by  tax,  money  to  pay  judg- 
ment of  the  relator.  If  they  Iiave  not  they 
can  show  this  by  way  of  answer."  See,  alsoi, 
2  Beach,  Pub.  Corp.  §  1420. 

We  come  now  to  the  important  question  in* 
volved  in  this  case,  and  that  is:  Can  the  dis- 
trict court  compel,  by  writ  of  mandamus,  the 
levying  of  a  tax  by  the  mayor  and  council  of 
a  city  of  the  second  class  to  provide  the  nec- 
essary funds  for  the  payment  of  a  judgment 
rendered  against  said  city  in  an  action  for 
damages  occasioned  by  the  negligence  of  said 
city?  While  we  are  of  the  opinion  in  this 
case  that  plaintiCts  in  error  are  hardly  in  posi- 
tion, under  their  answer  to  the  writ  to  raise 
this  question,  we  are  not  willing  to  decide 
that  they  are  not,  and  the  question  is  one  of 
considerable  importance  to  the  state  at  large, 
and  ought  to  be  squarely  considered.  It  la 
claimed  by  counsel  for  plaintiffs  in  error  that 
the  only  method  of  collecting  such  a  judg- 
ment against  a  city  of  the  second  class  in 
this  state  is  by  execution,  and  counsel  relies 
to  support  that  proposition  upon  the  case  of 
City  of  Independence  v.  Trouvalle,  supra.  In 
that  case  an  action  was  brought  against  the 
city  for  services  performed  by  the  marshal 
under  an  ordinance  relating  to  the  killing  of 
dogs,  and  a  Judgment  was  obtained  against 
the  city,  and  execution  awarded.  The  ques- 
tion of  the  right  to  issue  execution  was  not 
the  main  point  In  Issue,  although  it  was  ar- 
gued in  the  supreme  court  Valentine,  J.,  In 
delivering  the  opinion  of  the  conrt  says: 
"There  seems  to  be  no  provlsicm  made  by 
statute  for  the  collection  of  judgments  against 
cities  of  the  second  class.  If  this  is  so,  then 
we  suppose  an  execution  may  issue  on  such 
judgments."    It  does  not  appear  to  be  fully 
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decided  by  this  case  whether  there  are  any 
provisions  of  oar  statute  for  the  collection  of 
jndgments,  or  whether  the  Issuing  of  an  ex- 
ecution Is  necessary  or  proper  in  such  a  case. 
Both  questions  seem  to  be  left  In  doubt.  But 
In  the  later  cases  of  Switzer  v.  City  of  Wel- 
Ungton,  40  Kan.  250, 19  Pac.  620,  and  Nation- 
al Bank  of  Ottawa  t.  City  of  Ottawa,  23  Pac. 
485,  our  supreme  court  has  held  that  a  city 
of  the  second  class  was  not  liable  as  gar- 
nishee, which  Is  In  the  nature  of  an  execu- 
tion. 

The  usual  method  of  collecting  a  Judgment 
against  a  municipality  being  by  taxation.  It 
must  be  assumed  In  this  case  that  the  only 
way,  if  any,  is  by  the  proper  officials  levying 
a  tax  for  that  purpose.     Our  constitution  pro- 
vides (article  11,  8  4):  "No  tax  shall  be  levied 
except  In  pursuance  of  law,  which  shall  dis- 
tinctly state  the  object  of  the  same;  to  which 
object  only  such  tax  shall  be  applied."     Any 
anthority,  therefore,  relied  upon  to  support 
the  position  that  the  levy  of  a  tax  is  author- 
ised for  that  purpose,  must  be  either  express 
or  so  clearly  implied  as  not  to  conflict  with 
this  constitutional  provision.     In  his  work  on 
Public  Corporations  (volume  2,  §  1418),  Mr. 
Beach  lays  down  the  rule  as  follows:  "Though 
a  munlcli>ality  cannot  exceed  a  limitation  im- 
posed by  the  legislature,  and  can  only  be  com- 
pelled to  exercise  the  powers  conferred  upon 
It  by  the  laws  of  the  state,  yet  a  credits  is 
entitled  to  have  the  whole  power  of  the  cor- 
poration exerted  for  the  payment  of  a  Judg- 
ment; and,  where  a  city  council  has  a  discre- 
tion as  to  the  amount  of  tax  which  it  is  au- 
thorized to  levy  for  ordinary  piirposes,  it  must, 
if  necessary,  exercise  all  the  power  which  It 
has  to  i>ay  a  Judgment  obtained  against  the 
municipality."     In  support  of  this  doctrine 
are  the  cases  of  Butz  v.  City  of  Muscatine,  8 
WalL  575;   Coy  v.  City  Council,  17  Iowa,  1; 
Com.  V.  City  of  Pittsburgh,  34  Pa.  St.  496; 
Iowa  R.  Land  Co.  v.  Sac  Co.,  39  Iowa,  124. 
It  la  a  violent  presumption  that  our  constltu- 
tlcHi  and  statutes  have  left  a  person  without 
remedy  for  the  collection  of  a  Judgment  ob- 
tained against  a  municipality  where,  as  in  this 
case,  there  is  no  showing  that  it  has  any  prop- 
erty out   of  which  such  Judgment  can  be 
made.     In  the  light  of  the  above  authorities, 
it  would  seem.  In  the  absence  of  a  showing 
that  the  council  has  already  levied  the  full 
amount  permitted  by  law  for  general  revenue 
purposes,  that  a  levy  for  this  purpose  might 
be  made  under  paragraph  788,  Gen.  St  1889, 
which,  BO  far  as  it  is  applicable,  reads  as  fol- 
lows:   "To  levy  and  collect  tax  for  general 
revenue  purposes  not  to  exceed  ten  mills  on 
the  dollar  In  any  one  year,  on  all  the  real, 
mixed  and  personal  property  within  the  limits 
of  said  cities,  taxable  according  to  the  laws  of 
the  state.     The  words  "general  revenue  pur- 
po8e4'*  certainly  mean  the  same  as  "ordinary 
purposes."     Again,  paragraph  793,  Gen.   St 
18b9,  provides  as  follows:  "The  council  may 
appropriate  money  and  provide  for  the  pay- 
ment of  tlie  debts  and  expenses  of  the  dty, 


and  when  necessary  may  provide  for  Issuing 
bonds  for  the  purpose  of  funding  any  and  all 
indebtedness  now  existing  or  hereafter  creat- 
ed: provided,  that  said  bonds  shall  be  payable 
in  not  less  than  ten  years,  nor  more  than 
twenty  years  from  the  date  of  their  issue,  and 
that  said  bonds  shall  bear  Interest  at  a  rate 
not  exceeding  ten  per  cent  per  annum,  with 
interest  coui>ous  attached,  payable  annually 
or  semi-annually:  and  provided  further,  that 
said  bonds  shall  not  be  issued  for  the  purpose 
of  funding  said  indebtedness  of  the  city,  un- 
less for  every  dollar  of  the  outstanding  script, 
orders,  bonds,  coupons.  Judgments  or  other 
evidence  of  indebtedness,  the  city  shall  issue 
in  exchange  therefor  such  bonds  at  dollar  for 
dolUir.  The  council  shall  levy  taxes  on  all  the  ' 
property  in  the  city  in  addition  to  other  taxes 
for  the  payment  of  said  coupons  as  they  be- 
come due,  and  the  taxes  levied  to  pay  the 
same  shall  be  payable  only  in  cash."  It 
seems  clear  to  us  that  the  greater  power  cer- 
tainly includes  the  lesser,  and  that  under  this 
section,  which  expressly  provides  that  the 
council  may  appropriate  money  for  the  pay- 
ment of  the  debts  and  the  expenses  of  the 
city  Including  Judgments,  and.  In  so  doing, 
may  even  Issue  bonds  of  said  city,  and  then 
levy  a  tax  upon  all  the  property  in  the  city 
for  the  purpose  of  paying  said  bonds  issued  to 
pay  a  Judgment,  they  would  certainly  have 
the  power  to  levy  the  tax  in  the  first  Instance 
to  pay  the  same  Judgment  In  this  case  the 
amount  of  the  demand  against  the  city  has 
been,  conclusively  fixed  by  Judgment,  and  Its 
proper  authorities  have  refused  to  provide 
any  means  tor  the  payment  thereof.  We  are 
of  the  opinion  that  mandamus,  which,  after 
Judgment  is  wholly  in  the  nature  of  an  exe- 
cution, was  the  proper  remedy,  and  that,  un- 
der the  facts  admitted  and  established  in  this 
case,  the  ruling  of  the  district  court  granting 
a  peremptory  writ  was  light  and  should 
therefore  be  upheld.  The  Judgment  of  the 
district  court  is  affirmed.  All  the  Justices 
concurring. 


MORRISON  et  al.  r.  STATE  BANK  OF 
CHANUTB. 
(Court  of  Appeals  of  KauRas,  Southern  Depart- 
ment B.  D.     Jan.  11,  1890.) 

Ustmious  IsTBRBST— Whbs  Allowed  as  a.  Set- 
off. 
Where  a  party  has  dealings  with  a  bank 
covering  a  period  of  two  years,  and  during  such 
time  IxjrrowB  various  sums  of  money,   paying 
thereon  usurious  interest,  and  afterwards  bor- 
rows other  money  from  tne  bank,  giving  a  note 
with  surety  therefor,  and  a  suit  is  afterward* 
brought  on  such  note,  held,  that  the  party  can- 
not offset  such  note  by  usurious  interest  paid 
on  former  loans. 
(Syllabus  by  the  Court) 

Error  from  district  court  Neoeho  county; 
L.  StiUweU,  Judge. 

This  was  a  suit  on  a  promissory  note  exe- 
cuted and  delivered  by  R.  O.  RawUngs  and 
H.  T.  Morrison  to  the  State  Bank  of  Chanute, 
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dated  October  8,  188B.  The  defendants  ad- 
mitted tlie  execution  and  delivery  of  the  note, 
but  alleged  tliat  the  note  was  given  without 
consideration;  that  the  note  was  given  for 
and  on  account  of  usurious  Interest  which 
had  accumulated  on  other  notes  given  for 
loans  at  plalntlfTs  bank  prior  to  the  execu- 
tion of  this  note.  Trial  by  court  and  Jury. 
Judgment  and  verdict  for  plaintiff  below. 
Exceptions  by  defendants.  Case  made  and 
filed  in  the  supreme  court,  and  duly  certified 
to  this  court  for  review.    Affirmed. 


C.  A.  Cox,  for  plaintiffs  in  error. 
Farrelly,  for  defendant  in  error. 


H.  P. 


JOHNSON,  P.  J.  This  suit  was  commen- 
ced before  a  Justice  of  the  peace  of  the  city 
of  Chanute,  Neosho  county,  Kan.  The  plain- 
tiff below,  in  its  bill  of  particulars,  alleged 
that  on  the  9th  day  of  October,  1889,  H.  T. 
Morrison  and  R.  C.  Rawlings  executed  and 
delivered  to  the  said  State  Bank  of  Chanute, 
plaintiff,  their  promissory  note  In  writing  of 
that  date,  and  thereby  promised  to  pay  to  the 
plaintiff,  in  90  days  after  date,  the  sum  of 
|450,  with  Interest  thereon  from  maturity  at 
10  per  cent  per  annum  until  paid.  A  copy 
of  the  note  is  attached  to  the  bill  of  particu- 
lars, showing  certain  credits  Indorsed  upon 
the  note.  After  deducting  the  credits,  the 
plaintiff  alleges  that  there  is  a  balance  still 
due  and  owing  from  defendants  to  the  plain- 
tiff upon  said  note,  the  sum  of  $295.13,  to- 
gether with  interest  thereon  from  February 
27,  1881,  at  the  rate  of  10  per  cent,  per  an- 
num. In  defense  of  the  allegations  set  out 
in  the  bill  of  particulars  of  the  plaintiff  be- 
low, the  defendants  below,  in  answer,  deny 
all  the  allegations  in  the  bill  of  particularsi, 
except  they  admit  the  execution  and  delivery 
of  the  promissory-  note,  and  allege  that  said 
note  was  given  without  any  consideration 
therefor;  that  they  were  not  indebted  to  the 
plaintiff  in  any  sum  whatever;  and  allege 
specifically  that  said  note  was  given  by  de- 
fendants In  payment  of  usurious  interest  on 
notes  formerly  made,  and  upon  which  12 
per  cent  was  laid,  and  IS  per  cent  charged; 
that  said  note  is  for  the  excess  Interest  over 
and  above  the  legal  rate  of  12  per  cent 
agreed  upon  by  the  parties  thereto.  This  is 
substantially  the  defense  relied  upon,  but 
the  answer  is  very  prolix,  and  sets  out  that 
plaintiff,  in  October,  1887,  was  engaged  in 
the  banking  business  in  bhanute,  Neosho 
county,  Kan.,  and  that  R.  G.  Rawlings  was 
then  engaged  in  general  mercantile  business 
in  the  same  place,  and  that  to  carry  on  his 
business,  it  required  large  amounts  of  money, 
and  he  had  been  borrowing  money  from  the 
Chanute  National  Bank  to  carry  on  his  busi- 
ness, and  that  said  Chanute  Naticmal  Bank 
was  located  near  to  his  btislness  house;  that 
said  Rawlings'  place  of  business  was  on  the 
east  side  of  the  railroad  track,  and  that  the 
Chanute  State  Bank  was  located  on  the  west 
Bide  of  the  railroad  ttack,  and  that  the  offi- 


cers of  said  bank  made  certain  promioeB  t» 
loan  him  all  the  money  that  he  might  require 
to  carry  on  his  business,  and,  by  reascm  of 
such  promises  and  other  inducementSt  caused 
Rawlings  to  remove  his  place  of  business 
from  where  he  had  formerly  been  carrying 
on  business  to  the  west  side  of  the  railroad 
track,  and  said  plaintiff  agreed  that  by  rea- 
son thereof  it  would  loan  him  all  the  money 
necessary  to  carry  on  hla  business  snccess- 
f  ully,  at  16  per  cent  per  annum,  and  that  be 
entered  into  an  agreement  with  the  officers 
of  the  plaintiff  to  let  him  have  all  the  money 
that  be  might  require,  at  15  per  ceat.  per 
annum,  and  that  from  time  to  time  he  bor- 
rowed large  sums  of  money  from  plalnttff, 
paying  therefor  interest  at  IS  per  cent  per 
annum,  as  per  Ills  agreement  and  that  the 
note  in  suit  was  for  Interest  in  excess  of  legal 
interest;  that  he  had  paid  the  plaintiff  more 
money  than  he  owed,  with  legal  rate  of  Inter- 
est; and  that  this  note  was  for  usurious  In- 
terest exclusively.  There  is  attached  to  the 
answer  of  defendants  below  an  itemized 
statement  of  the  various  sums  of  money  bor- 
rowed, giving  date,  amount  discount  num- 
ber of  the  loan,  and  the  amount  of  interest 
on  each  loan.  This  statement  covers  a  period 
of  time  extending  from  October,  1887,  to  Oc- 
tober, 1889.  It  is  insisted  that  all  these  loans, 
discounts,  and  all  the  transactions  connected 
with  the  borrowing  of  money,  givin^r  of 
notes,  and  renewals  thereof,  were  in  pur- 
suance to  and  under  the  original  agreement 
to  loan  him  all  the  money  that  he  might  re- 
quire in  his  business,  and  that  he  would  pay 
for  the  loans  of  such  money  15  per  cent  per 
annum.  This  is  the  theory  upon  which  the 
defendants  below  claimed  the  right  to  try 
said  case;  the  iriaintifl  holding  to  the  theory 
that  each  loan  was  a  separate  transaction, 
and  that  upon  each  loan  there  was  a  specific 
agreement  as  to  discount  and  interest  The 
record  in  this  case  is  very  indefinite,  but  we 
gather  from  It  that  this  case  was  tried  before 
the  justice  of  the  peace,  and  resulted  In  a 
judgment  for  one  or  the  other  of  the  parties, 
and  was  taken  to  the  district  court  by  ap- 
peal, and  there  tried  before  the  court  and  a 
Jury,  and  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff  below  for  the  sum  of  $258, 
to  which  the  defendants  excepted,  made 
case,  and  come  into  this  court  tor  a  review. 

On  the  trial  of  the  case  In  the  district 
court  B.  C.  Rawlings  was  a  witness  for  the 
defense,  and  testified  fully  as  to  all  the  trans- 
actions between  himself  and  the  State  Bank 
of  Chanute,  plaintiff,  in  the  borrowing 
money,  the  discounts  on  each  note,  the  rate 
of  interest  paid  on  each,  the  giving  of  chat- 
tel mortgages  on  his  stock  of  goods  to  se- 
cure the  payment  of  loans,  and  shows  that 
the  aggregate  amount  borrowed  of  the  plain- 
tiff was  the  sum  of  $11,600,  and  that  the 
plaintiff  below  held  a  first  lien  on  his  stock, 
by  chattel  mortgage,  and  that  some  time  in 
May,  1889,  Lynn  and  Alexander,  of  Illinois, 
each  held  a  chattel  mortgace  on  said  stock 
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of  goods,  being  tb«  second  and  third  liens  on 
said  goods,  and  said  Lynn  and  Alexander 
came  out  here,  and  took  poesesslon  of  the 
goods,  and  paid  the  State -Bank  of  Channte 
the  amount  dne  on  its  chattel  mortgage, 
which  was  a  first  lien  on  the  stock,  and  had 
said  chattel  mortgage  duly  assigned  to  them 
by  said  liank.  On  the  8th  day  of  Jnne,  1888, 
R.  O.  RawUngs  and  H.  T.  Morrison  executed 
and  delivered  to  the  plalntltC  bank  their  cer- 
tain promissory  note  for  $500,  and  another 
note  for  the  sum  of  $1,200.  On  the  trial  of 
said  case  the  following  questions  wm«  pat  to 
Rawllngs  touching  the  consideration  of  this 
1500  note,  and  his  answers  thereto  are  as 
ftrilowa:  "Q.  Now,  at  that  time,  did  you  get 
the  money,  or  was  It  a  loan?  A.  I  could  not 
say  which  it  was,  sir;  and  1  Judge  by  your 
books,  which  I  have  looked  at,  and  which 
you  showed  up  on  the  other  trial,  that  I 
must  have  got  the  money.  I  didn't  think, 
until  I  saw  them,  that  I  did.  I  cannot  re- 
member these  things  two  years.  Q.  The  note 
that  was  executed  on  June  8th,  what  was 
that  fw,— the  five  hundred  dollars?  A.  That, 
according  to  the  books,  was  for  money.  Q. 
Ton  know  It  was  for  money,  don't  you?  A. 
No  further  than  that  I  didn't  know  by  my 
•wn  knowledge.  According  to  the  records, 
your  books,  I  guess  It  was  for  money.  They 
showed  there  was  money  paid  out  that  day. 
I  will  admit,  to  avoid  argument,  It  was 
money,  according  to  your  books."  The  at- 
torney tot  the  defendants  below,  Mr.  Fisher, 
ben  aald:  "It  is  not  disputed  tliat  the  note 
ft>r  fire  hundred  dollars  and  twelve  hundred 
doDara  was  for  money.  The  five  hundred 
d<dlar  note  was  numbered  1,368,  and  was  ex- 
ecuted June  8th.  That  note  was  renewed  by 
note  numbered  1,490,  for  four  hundred  and 
fifty  dollan."  Examination  of  the  witness 
continued  as  follows:  "Q.  Now,  the  next  note, 
—the  renewal  of  this  note,— however.  Is  a 
note  oa  which  this  suit  Is  based?  A  Tes, 
sir;  the  renewal  of  that  note  Is  the  note;  yes, 
■Ir.  Q.  The  next  note  executed  by  yon  and 
Uorriaon,  on  Jnne  8th,  for  five  hundred  dol- 
lars, was  renewed  August  10th  by  note  No. 
1,496^  for  four  hundred  and  fiity  dollars?  A 
Tes,  sir.  Q.  Then,  again,  a  renewal  October 
9tb  for  four  hundred  and  fifty  dollars?  A 
Tes,  sir.  Q.  And  these  three  notes  are  the 
only  notes  Morrison  has  ever  signed  as  se- 
curity for  you  at  the  State  Bank?  A.  Yes, 
sir.  Q.  And  this  note  Is  the  note  upon  which 
this  suit  Is  based,  dated  October  0th?  A. 
That  is  the  note.  Tes,  sir."  The  witness  also 
testified  that  on  the  8th  day  of  June,  1889, 
when  the  loan  of  $500  was  made,  the  conver- 
sation between  Daniels,  the  cashier  of  the 
plaintltr  bank,  and  himself,  was  that  he 
would  let  RawUngs  have  money  at  the  old 
rate.  Witness  here.  In  answer  to  question, 
■aid:  *^  says,  'What  Interest  will  you  let  me 
have  It  at?"  He  says,  The  old  rate.'  "  And 
this  note  was  afterwards  renewed  in  August 
and  October,  and  the  note  sued  on  was  the 
last  renewal  note  for  this  loan.    Bawlings 


was  the  principal  witness  who  testified  on 
the  trial  of  this  case  on  behalf  of  the  de- 
fendants, and  upon  this  testimony,  at  the 
close  of  defendants'  evidence,  the  court  an- 
nounced to  the  plalntlfTs  attorney  that,  in 
the  light  of  the  evidence,  no  other  note  could 
be  investigated,  except  the  note  In  suit,  and 
directed  the  plalntlfTs  attorney  to  confine  his 
evidence  as  to  what  the  contract  was  with 
reference  to  the  note  of  June  8,  1889,  and 
the  renewal  notes  thereof;  and  this  is  the 
real  complaint  in  this  case,  for  which  a  re- 
versal of  this  Judgment  is  sought. 

The  Instructions  of  the  court  directed  the 
attention  of  the  Jury  to  this  particular  note, 
and  the  court  refused  to  charge  the  Jury,  as 
requested  by  the  defendants  below,  respect- 
ing the  dealings  and  transactions  between 
Bawlings  and  the  State  Bank  of  Chanute, 
covering  a  period  of  over  two  years.  We 
think  the  'court  did  not  err  in  his  direction 
to  counsel  for  plaintiff  below  to  confine  his 
evidence  to  the  investigation  of  the  note  of 
Jnne  8th,  and  the  renewals  of  that  note. 
The  evidence  on  behalf  of  the  defendants, 
by  the  person  who  had  the  transactions  with 
the  bank,  and  the  main  party  In  interest  in 
this  suit,  shows  clearly  and  conclusively  that 
the  transactions  had  between  himself  and 
the  bank,  out  of  which  this  indebtedness 
grew,  Were  after  the  defendant  Bawlings 
had  ceased  to  carry  on  mercantile  business 
at  Chanute,  and  after  parties  holding  the  sec- 
ond and  third  chattel  mortgages,  in  order  to 
protect  their  liens,  had  taken  the  stock  of 
goods,  and  i>ald  the  State  Bank  of  Chanute 
the  amount  of  its  chattel  mortgage,  and 
taken  an  assignment  of  said  mortgage,  and 
the  loan  for  which  the  note  of  June  8tb  was 
given  was  a  separate  and  Independent  trans- 
action; and  defendants  could  not  claim  that 
money  paid  out  on  either  of  the  former  trans- 
actions that  had  been  tainted  with  usurious 
Interest  could  be  set  off  against  a  separate 
and  distinct  transaction  had  subsequent  to 
such  usurious  transaction.  The  court  gave 
the  Jury  the  following  instructions:  "(2) 
The  defense  interposed  by  the  defendant  la 
that  of  usury.  He  claims,  in  substance,  that 
an  Illegal  amount  of  Interest  was  exacted  of 
him  at  the  time  he  gave  this  note,  and  in- 
terposes that  as  a  defense  to  the  case,  so  far 
as  it  goes.  The  provisions  of  the  statute  in 
regard  to  the  note  sued  on  in  this  action 
read:  'All  payments  of  money  or'  property 
made  by  way  of  usurious  Interest  or  Induce- 
ments to  contract  for  more  than  ten  per 
cent,  per  annum,  whether  made  in  advance 
or  not,  shall  be  deemed  and  taken  to  be  pay- 
ments made  on  account  of  the  principal  and 
ten  per  cent,  per  annum,  and  the  court  shall 
not  render  Judgment  for  any  greater  amount 
than  the  balance  found  due  after  deducting 
the  payments  of  money  or  property  made  as 
aforesaid.  The  parties  to  any  bond,  bill, 
promissory  note,  or  other  Instrument  of  writ- 
ing for  the  payment  or  furtherance  of  money, 
may  stipulate  therein  tor  Inter^^recover-k 
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able  upon  the  amount  ot  sucb  bond,  bill,  note 
or  other  Instrument  of  writing,  a  rate  not  to 
exceed  ten  per  cent,  per  annum;  provided 
that  any  person  so  contracting  for  a  greater 
rate  of  Interest  than  ten  per  cent  per  an- 
num shall  forfeit  all  Interest  so  contracted 
for  In  excess  of  such  ten  per  cent.,  and  in 
addition  thereto  shall  forfeit  a  sum  of  money 
to  be  dedticted  from  the  amount  due  for 
principal  and  legal  interest  equal  to  the 
amount  of  interest  contracted  for  in  excess 
of  ten  per  cent,  per  annum.'  (3)  There  is  no 
dispute  that  this  note  that  is  sued  on  here 
Is  a  renewal  of  an  original  note  of  five  hun- 
dred dollars  that  was  given  on  the  8th  day 
of  June,  1889,  and  afterwards  the  sum  of 
fifty  dollars  was  paid  on  that  note,  and  the 
note  in  suit,  of  October  9,  1889,  is  a  renewal 
of  the  note,— the  first  mentioned,  as  I  stated 
it  a  moment  ago.  The  defendant  claims, 
from  his  standpoint,  that  at  the  time  he 
gave  this  original  note,  on  June  8,  1889,  the 
plaintiff  exacted  from  him  interest  at  the 
rate  of  fifteen  per  cent  per  annum."  "(5) 
Now,  If  you  find  that  should  be  the  case,  the 
result  will  be  that  plaintiff  will  forfeit  from 
this  note  an  amount  that  will  equal  the  ex- 
cess of  10  i)er  cent  interest.  (6)  That  Is  to 
say,  in  order  to  get  at  the  amount  that  it 
will  forfeit  by  reason  of  that  unlawful  act, 
you  will  compute  Interest  at  the  rate  of  5 
per  cent  per  annum  on  the  sum  of  $500,  the 
amount  of  the  original  loan.  You  will  com- 
pute that  from  June  8,  1889,  to  this  date, 
and  you  will  deduct  that  sum  from  whatever 
is  now  due  upon  the  note,  and  return  a  ver- 
dict for  the  plaintiff  for  the  balance.  In  the 
event  you  are  not  satisfied  by  a  preponder- 
ance of  the  evidence  that  usury  had  been  es- 
tablished against  the  plaintiff.  In  that  event 
it  will  be  entitled  to  recover  the  sum  of  $295.- 
13,  with  ten  per  cent  from  February  27, 1891, 
down  to  this  date:  provided,  of  course,  that 
in  no  event  can  you  return  a  verdict  for  the 
plaintiff  for  a  sum  in  excess  of  $300.  I  have 
not  computed  it  myself,  and  I  do  not  know 
whether  Interest  at  that  rate,  from  that 
time,  would  run  it  over  $300  or  not,  but  in  no 
event  can  the  plaintiff  recover  a  sum  over 
$300." 

Payment  made  on  former  loans  by  way  of 
usurious  interest,  or  inducement  to  con- 
tract for  more  than  10  per  cent  per  annum, 
cannot  be  deemed  and  held  to  be  a  pay- 
ment made  on  account  of  the  principal  in  a 
subsequent  contract,  and  cannot  be  made 
the  subject  of  set-off  to  an  action  on  a  note 
made  subsequent  to  the  usurious  transac- 
tion. Where  a  party  has  already  received 
a  greater  rate  of  Interest  than  10  per  cent, 
as  allowed  by  law,  or  has  incorporated  the 
same  Into  negotiable  paper,  and  the  same 
has  been  negotiated  and  paid,  the  party 
paying  the  same  may  recover  double  the 
amount  of  the  excess  above  10  per  cent,  by 
action  against  the  party  originally  exacting 
the  usury,  in  any  court  of  competent  Juris- 
diction; but  this  la  in  the  nature  of  a  pen- 


alty, and  not  on  contract  that  may  be  made 
the  subject  of  a  set-off  to  some  other  debt 
than  the  one  in  which  usury  is  charged. 
The  case  of  Fraker  v.  CuUum,  24  Kan.  679, 
is  decisive  of  this  question.  Brewer,  J., 
speaking  for  the  court  says:  "Two  other 
matters  are  presented:  First  The  defend- 
ant, plaintiff  in  error,  alleges  that  he  paid 
usurious  interest  to  the  bank  on  notes  other 
than  those  sued  on,  and  claims  the  right  to 
set  off  and  recover  double  such  interest  in 
this  action.  The  national  banking  law, 
after  providing  that  national  banks  may 
take  the  interest  allowed  by  the  laws  of  the 
state  In  which  they  are  located,  contains 
this  provision  (Rev.  St  U.  S.  §  5198):  'The 
taking,  reserving,  or  charging  a  rate  of  in- 
terest greater  than  Is  allowed  by  the  pre- 
ceding section,  when  knowingly  done,  shall 
be  deemed  a  forfeiture  of  the  entire  Interest 
which  the  note  •  •  •  carries  with  it  or 
which  has  been  agreed  to  be  paid  thereon. 
In  case  the  greater  rate  of  interest  has  been 
paid,  the  person  by  whom  it  has  been  paid 
•  •  •  may  recover  back,  in  an  action  in 
the  nature  of  an  action  of  debt  twice  ttao 
amount  of  interest  thus  paid,"  etc.  Can 
this  claim  for  usurious  Interest  be  set  off? 
This  depends  on  the  nature  of  the  cause  of 
action,  for,  unless  it  is  one  arising  upon 
contract,  it  cannot,  nnder  our  statute,  be 
made  a  matter  of  set-off.  The  cause  of  ac- 
tion Is  clearly  not  founded  upon  express 
contract  The  bank  never  promised  to  pay 
Fraker  double  the  usurious  Interest  It  bad 
received  from  him.  The  only  express  con- 
tract was  the  other  way,  and  that  contract 
had  been  performed.  Is  it  founded  upon  an 
implied  contract?  The  authorities  say  not 
Hade  v.  McVay,  31  Ohio  St  231;  Lucas  v. 
Bank,  78  Pa.  St  228;  Wiley  v.  Starbnck,  44 
Ind.  298.  The  section  creates  a  forfeiture, 
and.  In  case  the  party  wronged  has  actually 
parted  with  his  money,  allows  him  to  re- 
cover double  damages.  Usnry,  says  tbe 
statute,  forfeits  all  interest  That  is  the 
penalty  for  the  forbidden  act  It  is  in  the 
nature  of  punishment  for  an  infraction  of 
tbe  law.  If  no  interest  has  been  paid,  but 
only  contracted  to  be  paid,  that  is  the  only 
effect  of  the  statute.  It  thus  far  nullifies 
the  contract,  and  forbids  the  recovery  of 
such  Interest;  but,  if  It  has  been  paid,  the 
party  may  recover  it  back,  and  as  much 
more.  The  forfeiture  Is  not  avoided  by  the 
fact  that  the  contract  has  been  performed, 
but,  as  though  performance  had  increased 
the  wrong,  the  damages  are  doubled.  The 
cause  of  action  is  really  one  to  enforce  a 
forfeiture,  but  a  forfeiture  Implies  no  con- 
tract. Generally,  where  there  is  an  express 
contract  the  law  will  not  imply  one.  Here 
there  was  an  e:^ress  contract— a  contract 
forbidden  by  the  statute,— and  the  penalty 
for  the  breach  of  which  is  this  cause  of  ac- 
tion. That  the  penalty  goes  to  the  party 
suffering  the  wrong,  rather  than  to  the  gov- 
ernment does  not  change  the  nature  of  tbe 
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action.  Tbe  statnteB  of  the  yarious  states 
show  many  Instances  In  which  part  or  all 
of  the  penalty  goes  to  the  party  specially 
Injnred  by  the  wrong,  or  to  the  Informer, 
sun  the.natnre  of  the  action  Is  not  changed 
thereby.  It  cannot  justly  be  said  that  an 
action  to  enforce  a  forfeiture  or  recover  a 
penalty  is  one  founded  on  contract,  no  mat- 
ter who  is  the  party  chiefly  benefited  by  the 
recovery.  Bank  of  Chambersburg  v.  Com., 
2  Grant,  Cas.  384.  There  Is,  to  be  sure,  an 
Implied  obligation  resting  upon  every  mem- 
ber of  society  to  break  no  law,  and  do  no 
wrong  to  his  neighbor,  but  this  obligation  is 
not  the  implied  contract  of  which  the  law 
books  speak  as  one  whose  breach  gives  a 
canse  of  action  upon  contract.  The  author- 
ities cited  correctly  construe  the  section, 
and  tbe  court  did  not  err  in  ruling  out  the 
set-off."  The  Jury,  in  their  verdict,  have 
found  the  amount  due  on  this  note,  from  all 
the  evidence,  under  the  instructions  of  the 
court,  and  we  think  that  it  is  supported  by 
tbe  evidence,  and  in  accordance  with  the 
law  as  laid  down  by  the  court  The  judg- 
ment of  the  district  court  Is  afSrmed.  All 
the  Judges  concurring. 


JOHNSON  T.   KOUNTZB   et  al.t 

(Supreme  Court  of  Golortido.     Nov.  6,   1895.) 

Appbai/— Errob— Rev  i  b  w. 

A  finding  on  conflicting  evidence  will  not 

on  appeal  be  disturbed,  unless  manifestly  against 

the  weight  of  the  evidence. 

Appeal  from  district  court,  Fremont  county. 

Action  by  Charles  B.  Kountze  and  another 
against  the  Denver  &  Rio  Grande  Railroad 
Company  and  others  to  quiet  title.  William 
B.  Johnson  Intervened.  From  a  Judgment  for 
plaintiffs,  the  intervener  appeals.     Affirmed. 

Qn  the  24th  day  of  December,  1880,  the  ap- 
pellees commenced  an  action  In  the  district 
court  of  Fi-emont  county  against  the  Denver 
&  Bio  Grande  Railroad  Company  and  several 
others,  to  quiet  title  to  a  certain  tract  of  land, 
predicating  their  right  to  such  relief  upon  the 
following  facts,  to  wit:  That,  in  the  year 
1883,  John  H.  Terry,  the  owner  of  said  tract 
of  land,  conveyed  the  same  to  tbe  Denver  & 
Rio  Grande  Railroad  Company,  for  the  pur- 
pose of  building  and  operating  Its  Hue  of  rail- 
road over  and  upon  the  same,  with  the  ex- 
press provision  and  condition  that  In  case  the 
said  railroad  company  failed  to  build,  and  use 
tbe  said  tract  of  land  for  such  purpose,  then 
tbe  same  should  revert,  and  become  the  prop- 
erty of  the  said  Terry;  that  the  said  railroad 
company  failed,  neglected,  and  refused  to 
build,  operate,  and  maintain  any  tracks  there- 
cm;  and  that  the  title  to  said  land  had  there- 
by reverted  to,  and  become  the  property  of, 
said  Terry,  who  duly  conveyed  to  appellees, 
by  a  sufficient  deed,  said  tract  of  land,  on  the 
12th  day  of  April,  1880.     Upon  being  duly 

\  Rehearing  denied. 


served   with  summons,  the  Denver  &  Rio 

Grande  Railroad  Company  made  default,  and 
thereupon  the  appellant,  William  E.  Johnson, 
filed  his  petition  in  intervention,  claiming  said 
tract  of  land,  and,  in  support  of  his  claim,  al- 
leged the  following  facts,  to  wit:  That  In  the 
year  1883  the  said  John  H.  Terry  was  the 
lawful  owner  of  said  tract  of  land,  together 
with  about  10  acres  of  land  adjoining  said 
tract.  Said  Johnson  then  and  there  purchased 
said  land,  together  with  the  tract  of  land  in 
controversy,  taking  a  deed  tor  tbe  10  acres, 
but,  for  convenience,  the  legal  title  to  the 
tract  in  controversy  was  retained  by  Terry. 
Afterwards,  on  or  about  the  3d  day  of  Novem- 
ber, 1883,  while  said  Terry  was  holding  the 
legal  title  to  the  said  tract,  for  the  use  of  tbe 
intervener,  Johnson,  said  Johnson  ordered  and 
directed  Terry  to  convey  the  same  to  the  Den- 
ver &  Rio  Grande  Railroad  Company  by  deed, 
with  the  reservations  and  upon  the  conditions 
hereinbefore  mentioned;  and  that  said  Terry, 
In  pursuance  of  said  order,  did  so  convey  said 
tract  of  land  to  said  railroad  company;  and 
that  tbe  sole  consideration  for  tbe  making 
and  delivery  of  said  deed  by  Terry  to  the  rail- 
road company  was  the  promise  to  build,  op- 
erate, and  maintain  a  railroad  track  over  the 
same,  for  the  convenience  of  the  Intervener 
and  his  assigns.  That,  by  reason  of  the  fail- 
ure of  the  company  to  build  and  maintain  the 
railroad  thereon,  the  title  to  said  tract  of  land 
reverted  to  said  Terry;  and  that,  by  and  In 
consideration  of  the  premises,  said  Terry  be- 
came a  trustee  for  the  Intervener,  and  holds 
the  title  to  said  tract  of  land  in  trust  for  him. 
Said  Intervener  further  alleged  that  said  Ter- 
ry and  his  wife,  Lydla  Terry,  were  necessary 
parties  to  the  action,  and  prayed  that  they 
should  be  made  parties  defendant,  which  was 
accoHlngly  done.  Thereupon  said  Terry  and 
his  wife  made  answer  to  tbe  complaint  in  in- 
tervention, admitting  that  he  (Terry)  convey- 
ed about  10  acres  of  land  to  said  Johnson,  but 
denied  the  remaining  averments  of  the  peti- 
tion in  Intervention,  as  to  the  sale  by  said 
Terry  of  the  tract  of  land  In  controversy  to 
the  intervener,  Johnson,  and  the  payment  of 
the  purchase  price  therefor  to  Terry,  as  fol- 
lows: "Respondents  deny  that  the  said  John 
H.  Terry  ever  conveyed,  by  deed  or  otherwise, 
or  held  the  legal  title  in  trust  for  said  John- 
son, or  for  any  other  person,  the  said  tract  of 
land  described  In  the  petition  of  said  Johnson. 
•  •  •  That,  as  to  said  tract  of  land,  said 
Johnson  never  had  any  right,  title,  or  Inter- 
est, either  legal  or  equitable."  Their  answer 
admitted  that  the  land  In  controversy  was 
conveyed  to  the  railroad  company,  with  the 
conditions  as  alleged,  and  that  the  railroad 
company  had  failed  to  comply  with  the 
conditions  upon  which  the  land  was  con- 
veyed, and  that  the  land  had  reverted  to 
Bald  Terry,  and  disclaimed  all  right  or  Inter- 
est in  said  tract  of  land.  The  appellees  al- 
so filed  an  answer  to  the  petition  In  inter- 
vention, in  which  they  deny  all  right  In  John- 
son, and  aver  that  they  purchased  said  tract 
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ot  land  without  any  notice  of  the  claime  of 
Johnson.  Thereafter,  on  the  27th  day  of 
April,  1892,  the  cause  was  tried  to  the  court, 
and  judgment  rendered  in  favor  of  appellees, 
as  against  the  intervener,  and  dismissing  liis 
petition  of  intervention.  To  reverse  this  Judg- 
ment, intervener  prosecutes  this  appeal. 

James  T.  Locke  and  Augustus  Macon,  tot 
appellant     Waldo  &  Dawson,  for  api>eUee8. 

GODDARD,  J.  (after  stating  the  facts). 
The  Important  and  essential  question  of  fact 
in  controversy  before  the  trial  court,  and  upcm 
the  maintenance  of  which  the  right  of  the' in- 
tervener to  the  relief  sought  necessarily  de- 
pends, was  whether  the  tract  of  land  in  dis- 
pute was  included  with  the  10  acres  in  his 
purchase  from  Terry,  and  the  existence  of  the 
verbal  contract  between  them,  in  pursuance 
of  which  he  alleges  the  land  was  conveyed  to 
the  railroad  company  for  his  use  and  benefit 
Upon  tills  question  there  were  but  two  wit- 
nesses,—the  intervener,  Johnson,  and  John  H. 
Terry.  Johnson  testified  that  he  purchased 
from  Terry  XVA  acres  of  land,  and  also  the 
tract  of  land  in  dispute  (designating  it  as  the 
"right  of  way  tract"),  for  the  sum  of  51,500; 
that,  at  his  suggestion  and  by  his  direction, 
the  right  of  way  tract  was  conveyed  to  the 
railroad  company.  Terry  testified  that  he  did 
not  sell  to  Johnson  the  right  of  way  tract; 
and  that  there  was  no  agreement  of  any  sort, 
written  or  oral,  that  he  should  have  this  tract 
of  land  as  a  part  of  the  consideration  of  $1,- 
£00;  and  that,  for  the  $1,500  paid,  be  gave 
him  10  acres  of  land  only. 

It  is  insisted  by  counsel  for  appellant  that, 
notwithstanding  this  conflict  of  testimony  and 
the  finding  of  the  court  below  against  the  in- 
tervener, an  examination  and  consideration  of 
the  entire  testimony  of  these  two  witnesses 
shows  a  preponderance  in  favor  of  intervener, 
and  that  we  should  review  their  testimony, 
and  determine  its  weight  and  preponderance. 
The  rule  is  well  settled  by  the  repeated  de- 
cisions of  this  court  that  the  finding  of  the 
trial  court  or  the  verdict  of  a  Jury  upon  con- 
flicting testimony  will  not  be  disturbed,  un- 
less manifestly  against  the  weight  of  evi- 
dence. As  was  said  in  Green  v.  Taney,  7 
Colo.  278,  3  Pac.  423:  "This  court  wUl  only  in- 
terfere where,  upon  the  whole  record,  it  ap- 
pears that  the  jury  acted  so  unreasonably  in 
weighing  testimony  as  to  suggest  a  strong 
presumption  that  their  minds  were  swayed 
by  passion  or  prejudice,  or  that  they  were 
governed  by  some  motive  other  than  that  of 
awarding  impartial  justice  to  the  contending 
parties."  Barker  v.  Hawley,  4  Colo.  316; 
Dickson  V.  HotCat,  6  Colo.  115;  Kinney  v. 
Wood,  10  Colo.  270,  15  Pac.  402;  Ziegler  v. 
Cole,  15  Colo.  295,  25  Pac.  800.  The  court  be- 
low, therefore,  being  the  exclusive  Judge  of 
the  credibility  of  the  witnesses  and  the  weight 
to  be  given  to  the  testimony  of  each,  respec- 
tively, as  there  appears  an  irreconcilable  con- 
flict between  them,  its  finding  in  favor  of  ap- 


peUees  cannot  be  interfered  with;  and.  aliiee 
the  adverse  determination  upon  this  QuestiOQ 
of  fact  is  fatal  to  the  Intervener's  right  to  re- 
cover, it  I)ecomes  unnecessary  to  consider  the 
questions  of  law  so  ably  and  exhaustively 
discussed  in  the  briefs  of  the  respective  conn- 
eel.  For  the  reasons  given,  tb«  Judgment 
must  be  afBirmed.    Affirmed. 


PATRICK  et  aL  v.  WK8TON. 
(Supreme  Court  of  Colorado.     Dec.  4,   1805.) 
HiNiNo  Pabtnbbship— Pabtkbbship  Pbofektt— 

LrlABILITT    OT    INCOMIHO    PaBTNBK— FoWEB    OF 

Majoritt  or  Mehbebs — Appbai. — MoDiriCATtox 

or  JUBOMCNT. 

1.  Where  tenants  in  common  in  a  mine 
form  a  partnersliip  for  the  operation  of  tlie 
mine,  wituout  the  mining  property  being  brought 
into  the  partnership  as  a  portion  of  its  capital 
stodc,  the  property  does  not  for  payment  of 
partnership  debts,  become  partnership  property, 
as  betweeir  a  purchaser  of  one  partner's  inter- 
est in  the  mine  and  the  remaining  partners. 

2.  In  such  a  case  the  purchaser,  as  incom- 
ing partner,  docs  not  become  liable  for  debts 
contracted  by  the  partnership  prior  to  the  tinse 
he  became  a  member. 

3.  Members  of  a  partnership,  acting  in  con- 
cert in  the  appropriation  of  partnership  property 
in  payment  of  debts  for  which  the  partners  so 
acting  were  alone  liable,  are  jointly  and  sever- 
ally liable  to  the  other  partner  for  his  share  of 
the  funds  so  appropriated. 

4.  A  member  of  a  mining  partnersliip  is 
liable,  as  between  the  parties,  for  his  proportion- 
ate share  of  the  salary  of  an  employs  appointed 
by  a  majority  of  the  memtters  over  his  objec- 
tion, such  partner  having  reaped  the  benefit  of 
his  employment 

6.  The  appellate  court  will  correct,  on  a 
cross  assignment  of  error,  a  clerical  error  in  com- 
putation, without  granting  a  new  triaL 

Error  to  district  court  Lake  county. 

Action  by  A.  S.  Weston  against  W.  F. 
Patrick  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.  Affirmed  as  corrected. 

This  Is  an  action  for  aa  accounting, 
brought  by  A.  B.  Weston,  one  of  the  owners 
of  the  Col.  Sellers  and  Accident  lode  mining 
claims,  against  the  other  owners  therein. 
The  undisputed  facts  are  that  in  the  year 
1883,  W.  F.  Patrick  and  John  Livezey,  Jr, 
with  a  number  of  others,  were  the  owners, 
as  tenants  in  common,  of  tlie  CoL  Sellers 
and  the  Accident  lode  mining  claims,  situate 
in  Lake  county,  Colo.  In  that  year  the  own- 
ers entered  into  a  mining  partnersbiip,  nn- 
der  the  firm  name  and  style  of  the  Col.  Sel- 
lers Mine,  for  the  purpose  of  mining  said 
claims  and  extracting  the  valuable  miner- 
als therefrom.  These  mining  claims  were 
connected  by  undergroimd  workings,  and 
were  worked  together,  it  being  agreed, 
among  the  members  of  the  mining  partner- 
ship, that  all  dividends  should  be  declared 
on  the  basis  of  the  ownership  in  the  CoL 
Sellers  lode,  and  that  the  profits  and  losses 
should  be  shared  according  to  such  owner- 
ship. This  copartnership  continued  until 
November  20,  1886,  at  which  last-mentioned 
date  the  defendant  in  error,  Weston,  snc- 
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ceeded  to  the  interest  of  John  Llvezey,  Jr., 
as  an  owner  In  the  mines,  and  as  a  member 
of  the  mining  partnership.    Mr.  Weston,  at 
the  time  of  entering  Into  the  copartnership, 
had  full  knowledge  of  the  agreement  under 
which  the  mines  were  being  worlced,  and 
he  made  no  objection  thereto,  bat  permitted 
the    wcx-k    to    be    continued    as    theretofore. 
It  appears  that,  during  the  time  that  lilve- 
sey  waa  an  owner  of  said  mining  claims, 
and  while  he  was  a  member  of  the  mining 
partnership,   the   company   trespassed   be- 
yond tbe  side  lines  of  the  claims  Into  the 
adjoining  territory,  and  extracted  ore  from 
claims  known  as  the  "A.  Y."  and  "Minnie," 
to  the  amount  of  about  $30,000.    The  own- 
ers of  these  claims  commenced  suit  to  reco> 
er  the  value  of  the  ore  thus  extracted.    This 
suit  was  commenced  and  prosecuted  to  Judg- 
ment in  the  district  court  t>efore  Weston  l>e- 
came  interested  In  the  mining  property  or  in 
the  mining  partnership.    The  suit  was  prose- 
cuted from  court  to  court  until  It  reached  the 
supreme  court  of  the  United  States,  in  which 
court  a  Judgment  was  affirmed  against  the 
CoL    Sellers  Mine  for   the  sum  of  $30,000. 
This  Judgment  was  afterwards  paid  from 
the  profits  derived  from  working  the  mine 
under  the  mining  partnerstiip  of  which  de- 
fendant in  error,  Weston,  waa  a  meml>er, 
and  dividends  were  withheld  to  tbe  amount 
of  such  Judgment.    This   was  against  the 
objection  and  protest  of  defendant  in  error, 
and  constitutes  one  of  the  principal  causes 
of  complaint  at  this  time.    It  also  appears 
that,  at  a  meeting  of  tbe  copartners,  on  De- 
cember  17,   1887.   one  W.  F.   Patrick    was 
made   financial   agent  of  the   partnersliip, 
and  Cliarles  L.  Hill  general  manager;   that 
shortly  after  this  time  Hill  resigned,  and 
W.  P.  Patrick  acted  for  a  time,  by  appoint- 
ment, both  as  financial  agent  and  general 
manager,  receiving  in  these  two  capac/.tles 
the  sum  of  $500  per  month.    Defendant  in 
error  protested  against  the  appointment  of 
Mr.   Patrick  as  manager,  and  now  claims 
that  he  is  not  responsible  for  any  part  of 
Ills  salary  as  such  manager.    It  further  ap- 
pears that  about  $8,000  of  the  company's 
funds  were  paid  out  in  attorneys'  fees  dur- 
ing the  time  that  Weston  was  a  member  of 
the  partnership,  but  that  these  sums  were 
for  services  in  connection  with  the  Minnie 
suit  and  other  matters  that  arose  before 
Weston  became  interested  in  the  properties. 
Among  these  matters  was  a  suit  instituted 
by  the  Colorado  SmelUng  Company  against 
W.  F.  Patrick  et  al.,  and  another  suit  insti- 
tuted by  one  McLean.   The  former  arose 
out  of  a  contract  between  the  CoL  Sellers 
Mine  and  the  Colorado  Smelting  Company, 
by  the  terms  of  which  the  Col.  Sellers  Mine 
was  to  deliver  12,000  tons  of  ore  in  a  cer- 
tain year  to  the  Colorado   Smelting  Com- 
pany.   Only  a  part  of  this  ore  was  deliv- 
ered, and  the  suit  was  for  damages  for  the 
nondelivery   of  the  balance.    The  transac- 
tion occun  ed  prior  to  the  time  at  which  the 


plaintiff,  Weston,  became  Interested  in  tbe 
property.  The  McLean  suit  grew  out  of  a 
contract  or  option  given  McLean  for  tbe 
sale  of  the  property.  McLean  failed  to 
make  the  sale,  and  alleged  that  such  failure 
was  due  to  the  misrepresentations  by  the 
owners  concerning  the  value  of  the  proper- 
ty, and  instituted  suit  for  damages.  This, 
also,  occurred  before  Weston  l>ecame  Inter- 
ested in  the  property.  A  trial  to  the  court 
resulted  in  findings  and  Judgment  as  fol- 
lows: "(1)  That  the  plaintiff  is  not  entitled 
to  dividend  No.  31.  <2)  That  the  plaintiff  is 
liable  for  his  proportionate  share  of  the  pay 
of  the  manager,  W.  F.  Patrick,  as  manager 
of  the  mines.  (3)  That  the  plaintiff  is  not 
liable  for  any  of  the  Minnie  Judgment,  or 
any  of  the  money  paid  thereon.  (4)  Tliat 
the  plaintiff  is  not  liable  for  any  portion  of 
the  Judgment  rendered  in  the  suit  of  the 
Colorado  Smelting  Company  against  W.  F. 
Patrick  et  aL  (5)  That  the  plaintiff  is  not 
liable  for  any  portion  of  the  expense  paid  in 
the  McLean  suit  (6)  That  the  plaintiff  is 
not  liable  for  any  portion  of  the  amount 
paid  as  attorney  fees  by  the  management. 
(7)  That  the  plaintiff  is  entitled  to  recover 
from  the  defendants  s/«4  of  the  amounts 
withheld  and  paid  out  for  these  several  pur- 
poses, together  with  interest  thereon,  at  the 
rate  of  8  per  cent  per  annum,  from  the 
date  that  dividends  should  have  t)een  de- 
clared therefor.  (S)  That  the  amount  so 
withheld  from  the  plaintiff  by  the  defend- 
ants is  $4,064.80,  and  tliat  the  interest  there- 
on amounts  to  the  further  sum  of  $050.95. 
Therefore,  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  plaintiff  have 
and  recover  of  and  from  the  defendants  the 
sum  of  $5,306.65,  together  with  his  costs  in 
this  behalf  expended,  to  be  taxed,  and  ttiat 
he  have  execution  therefor."  To  reverse 
this  Judgment,  this  writ  of  error  is  sued 
out 

O.  O.  Parsons  and  F.  L.  Baldwin,  for 
plaintiffs  in  error.  A.  8.  Weston  and  John 
A.  Bwing,  for  defendant  in  error. 

HATT,  O.  J.  (after  stating  the  facts). 
With  a  few  well-understood  exceptions,  the 
law  of  mining  partnerships  is  quite  similar 
to  the  law  governing  ordinary  trading  part- 
nerships. Among  these  exceptions  is  one 
which  allows  one  member  of  a  mining  part- 
nership to  convey  his  Interest  in  the  mine 
and  business  to  a  stranger  without  dissolv- 
ing the  copartnership.  This  exception  has 
grown  out  of  the  necessities  of  the  case, 
which  require  the  continuous  working  of 
mines  in  order  that  the  same  may  be  made 
profitable.  Sb,  likewise,  It  has  been  held 
that  neither  assignment,  nor  death,  nor 
bankruptcy  of  the  owner  of  an  interest  in 
a  mining  concern  should  operate  to  dissolve 
a  copartnership  existing  for  tbe  purpose  of 
working  the  mine.  Another  difference  be- 
tween a  mining  partnership  and  an  or- 
dinary trading  partnership  la  that  the  for- 
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mer  Is  not  founded  upon  the  delectus  i>er- 
sonsB,  while  the  latter  ts.  Hence,  one  min- 
ing partner  has  not  the  right  to  bind  his  as- 
sociates to  the  same  extent  as  a  member  of 
a  trading  partnership.  Charles  t.  Eshleman, 
5  Colo.  114;  Manvllle  v.  Parks,  7  Colo.  128, 
2  Pac.  212;  Etggtns  T.  Armstrong,  9  Colo. 
47;  10  Pac.  232;  Meagher  v.  Reed,  14  Colo. 
335,  24  Pac.  681.  In  the  case  at  bar  the  real 
estate  was  held  by  the  individual  members 
of  the  copartnership  as  tenants  in  common, 
while  the  business  of  extracting  the  ores, 
etc.,  was  conducted  by  the  mining  partner- 
ship; the  undisputed  evidence  being  that 
the  parties  were  tenants  in  common  in  the 
ownership  of  the  mines.  Although  the  facts 
are  undisputed  plaintiffs  in  error  quoted  ex- 
tensively from  the  case  of  Duryea  v.  Burt, 
28  Cal.  569,  and  relied  upon  this  and  other 
California  cases  for  the  purpose  of  showing 
that  the  mining  property  belonged  to  the 
partnership;  the  contention  being  that  min- 
ing ground  belonging  to  and  worlsed  by  a 
mining  partnership.  If  acquired  for  mining 
purposes,  and  purchased  with  partnership 
funds,  or  brought  Into  the  concern  by  in- 
dividual members  as  a  portion  of  the  capital 
stock.  Is,  In  equity,  for  the  purpose  of  the 
partnership  debts,  to  be  treated  as  partner- 
ship property.  But,  in  this  case,  the  mining 
claims  were  not  purchased  by  partnership 
funds,  were  not  brought  into  the  concern  by 
the  individual  members  as  a  portion  of  its 
capital  stock,  and  hence  did  not  belong  to 
the  mining  partnership.  Aside  from  the 
foregoing,  this  Is  not  a  suit  instituted  by 
outsiders  to  collect  a  partnership  debt  The 
existence  of  a  mining  partnership  for  the 
purpose  of  working  the  mines,  although  the 
ownership  of  the  real  estate  may  be  in  the 
Individual  members  of  the  copartnership,  as 
tenants  In  common,  is  clearly  recognized  in 
the  case  of  Duryea  v.  Burt,  supra,  as  will 
be  seen  from  the  concurring  opinion  of  Mr. 
Justice  Sawyer:  "It  may  be  that  the  claims 
before  owned  and  purchased  in  severalty  in 
individual  Interests  were  held  by  them, 
throughout  their  connection,  as  tenants  in 
common.  Whether  they  were  or  were  not 
Is  not  distinctly  found  as  a  fact,  and  we 
should  not  be  Justified  in  determining  the 
question  from  the  facts  found.  Those  In- 
terests were,  doubtless,  originally  purchased 
as  tenancies  In  common;  but  whether,  from 
the  evidence  before  the  court,  and  the  man- 
ner in  which  the  parties  blended  their  inter- 
ests in  those  claims  with  their  subsequent 
purchases,  and  In  working  the  whole,  the 
court  would  be  Justified  in  finding  that  they 
put  In  the  claims  originally  held  with  the 
new  purchases  as  partnership  property,  it 
is  not  our  province  now  to  determine.  This 
will  be  a  fact  to  be  determined  on  the  new 
trial  If  80,  It  became  partnership  property, 
and  subject  to  all  the  Incidents  of  such  prop- 
erty. If  not,  and  it  was  originally  held,  and 
stiU  continues  to  be  held,  as  a  tenancy  in 
common,  then  It  was  not  partnership  prop- 


erty; and  the  plaintiff  has  no  claim  to  have 
the  sum  due  him  from  his  cotenant  or  co- 
partner In  other  matters  charged  ui>on  It" 

The  contention  of  plalntUTs  in  error  is  that, 
when  defendant  in  error,  Weston,  became  an 
owner  of  and  interested  in  the  real  estate, 
and  a  member  of  the  mining  partnership,  he 
became  such  owner  cum  onere,  subject  to 
the  settlement  of  the  partnership  accounts, 
and  subject  to  the  payment  of  the  partner- 
ship debts,  of  which  the  Minnie  Judgment, 
the  expenses  of  the  suit  of  the  Colorado 
Smelting  Company  against  Patrick  et  al., 
and  the  costs  of  the  McLean  suit,  with  at- 
torney's fees  and  expenses,  were  a  part 
This  contention  of  counsel  Is  not  supported 
by  any  adjudicated  case,  and,  upon  principle, 
we  think  that  an  incoming  partner  ought  not 
to  be  liable  for  debts  contracted  prior  to  his 
acquiring  an  interest  in  the  property,  and 
prior  to  his  becoming  a  member  of  the  min- 
ing partnership.  Cases  in  which  the  incom- 
ing partner  has  been  held  liable  may  .ill  be 
resolved  Into  Instances  In  which  the  real  es- 
tate was  either  purchased  by  the  partnership 
with  partnership  funds,  or  was  brought  Into 
the  firm  as  a  part  of  the  capital  stock  by  the 
individual  members  of  the  copartnership. 
In  the  case  at  bar,  as  we  have  seen,  there  is 
no  evidence  of  a  partnership  in  the  owne^ 
ship  of  the  mines;  the  evidence  being  to  the 
effect  that  an  ordinary  mining  partnership 
was  formed  for  the  purpose  of  prospecting 
and  working  the  properties.  We  are  not 
concerned  In  this  case,  nor  do  we  decide,  aa 
to  what  the  rights  of  partnership  creditors 
may  be,  in  equity,  to  enforce  their  claims 
against  the  property  of  the  firm  or  Individ- 
ual members  thereof.  We  are  only  concern- 
ed with  the  law  governing  partners  Inter 
sese;  and,  certainly,  in  the  absence  of  an 
agreement  to  the  contrary,  the  general  rule 
is  that  an  incoming  partner  does  not  become 
liable  for  debts  contracted  prior  to  the  time 
he  became  a  member  of  the  partnership. 
This  principle  Is  elementary,  and  there  is 
nothing  in  this  case  to  bring  the  plaintUF, 
Weston,  within  any  exception  to  the  rule; 
and  we  therefore  hold  that  he  waa  not  liable 
for  any  part  of  the  Minnie  Judgment,  or  any 
part  of  the  claim  of  the  Colorado  Smelting 
Company,  (m:  of  McLean,  or  of  the  expenses 
of  any  of  these  suits.  It  Is  contended,  how- 
ever, that  the  court  below  erred  In  rendering 
a  Joint  Judgment  against  the  defendanta  It 
sufficiently  appears,  from  the  evidence  in 
this  case,  that  the  defendants  acted  In  con- 
cert In  reference  to  these  matters,  and  by 
their  Joint  action  caused  the  funds  of  the 
company  to  be  used  in  the  payment  of  obli- 
gations for  which  they  were  Jointly  and  sev- 
erally liable,  and  for  which  Weston  was  not 
liable.  Under  these  circumstances,  by  a  fa- 
miliar principle,  they  became  Jointly  and  sev- 
erally liable  to  him  for  the  amounts  thus  di- 
verted. 

There  are  a  number  of  cross  errors  assign- 
ed.   The  first  of  these  challenges  the  cor- 
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rectneMi  of  the  Judgment  of  the  cotirt  below, 
denying  the  right  of  plaintiff  to  share  in  divi- 
dend No.  31.     The  eyidence  in  regard  to  the 
condition  of  the  comi>any  at  the  time  this 
dividend   was    declared  is  quite  uncertain. 
It  appears,  however,  from  this  evidence,  that 
at  the  time  this  dividend  was  declared  the 
company  bad  no  available  funds  with  which 
to  pay  the  same,  but  that,  on  the  contrary, 
it  had  overdrawn  its  bank  account  to  a  large 
amount,   and    that  this  sum  was  needed  to 
pay  this  overdraft,  and  pay  the  current  ex- 
penses of  the  mine  for  the  preceding  month. 
Under   these    circumstances,   we  think  the 
trial  court  was  Justified  in  h<dding  that  plain- 
tift  was   not   entitled  to  participate  in  this 
dividend.     The  second  assignment  of  cross 
error  challenges  the  correctness  of  the  find- 
ing of  the  district  court,  whereby  the  plain- 
tiff  was    held    liable   for  bis   proportionate 
share  of  the  pay  of  W.  F.  Patrick  as  manager 
of  the   mli>e.  and  indudlcg  bis  salary  as 
Ananclal  manager.     It  Is  established  by  the 
evidence,   beyond  controversy,  that  Patrick 
discharged   the  duties  of  the  two  positions 
designated;    that  plaintiff  had  the  advantage 
of  his  services,  and  reaped,  in  the  nature  of 
dividends,  the  benefits  of  Mr.  Patrick's  man- 
agement.     Under   these   circumstances,    the 
trial  court  was  Justified  in  holding  plaintiff 
liable  for  his  proportionate  share  of  Mr.  Pat- 
rick's salary,  as  manager  of  the  mine,  and 
also  as   financial   manager.      Moreover,   the 
right  of  the  majority  to  conduct  the  business 
of  the  copartnership  must  be  upheld.     The 
third    assignment   of    cross   error   challenges 
the  amount  found  due  the  plaintiff,  and  the 
amount  of  the  Judgment.     By  a  clerical  er- 
ror the  amount  of  the  Judgment  Is  $600  less 
than  It  should  have  been,  as  will  ai^>ear  from 
the  following  statement: 

Paid  on  Minnie  judgment $28,247  00 

Costs  in  same 490  48 

Oosts   and    attorney's  fees   in   Mc- 
Lean   suit   5,666  90 

Reserve     fnnd    Colorado    Smelting 

Company  suit 15,000  00 

Interest  paid  to  bank  on  same. . . .  1.133  36 

Obsta  in  same  init 743  95 

General  attorney's  fees 7,399  74 

$59,581  42 

live  sixty-fourths  of  which  is ~$i,654  80 

Interest,   as   found 650  06 

$5,305  75 

This  error  as  to  the  amount  does  not  en- 
title plaintiffs  in  error  to  a  new  trial,  as 
there  can  be  no  dispute,  upon  the  evidence, 
as  to  the  correct  amount,  and  defendant  in 
error  makes  no  claim  to  additional  Interest 
by  reason  of  the  increase.  The  larger 
amount  would  increase  the  allowance  for  in- 
terest, and,  this  being  waived.  Is  to  the  ben- 
efit, and  not  to  the  Injury,  of  plaintiffs  in  er- 
ror. The  finding  and  Judg;ment  of  the  court 
below  will  be  corrected  in  accordance  with 
the  foregoing  statement,  and,  as  thus  correct- 
ed, it  will  stand  afflrmedl  Affirmed. 
V. 43P.no.  8— 29 


CAMPBBIiL  V.  POUDRBJ  VAL.  BANK. 
(Court  of  Appeals  of  Colorado.     Jan.  13,  1896.) 

GaBNISHV  BNT  —  ASSISNMSNT    OF    CLAIM — ^BONA 
FiDBS. 

The  assignee  of  a  money  claim  having 
testified,  without  contradiction,  in  garnishment 
proceedines,  that  he  purchased  the  claim  in 
good  faith  from  defendant  before  the  garnish- 
ment, and  gave  notice  thereof  to  the  gamishee, 
and  had  no  knowledge  of  his  assignor's  insol- 
vencr,  or  of  the  debt  due  from  his  assignor  to 
plaintiff,  a  verdict  for  plaintiff  should  be  set 
aside. 

Appeal  from  district  court,  Larimer  county. 

Action  by  the  Poudre  Valley  Bank  against 
Frank  R.  Campbell,  defendant,  and  the  Unicn 
Pacific  Railroad  Company,  garnishee.  George 
B.  Campbell  intervened,  claiming  the  funds 
garnished  by  virtue  of  an  assignment  from 
defendant.  There  was  a  Judgment  against 
the  intervener,  and  he  appeals.    Reversed. 

Geo.  B.  Campbell,  for  appellant  Robinson. 
&  Love,  for  appellee. 

THOMSON,  J.  This  controversy  concemff 
the  ownership  of  a  claim  against  the  Union 
Pacific  Railway  Company.  A  matter  of  dif- 
ference between  Frank  R.  Campbell  and  the 
company,  growing  out  of  a  failure  of  title 
to  land,  was  settled  and  adjusted  between 
them  by  the  allowance  of  $1,150  to  Campbell. 
The  appellee  brought  suit  against  Campbell 
and  others,  and  garnished  the  company. 
The  latter  answered,  setting  forth  the  settle- 
ment with  Campbell  and  the  allowance  to 
him,  but  averred  that  a  notice  had  been 
served  upon  It  of  the  assignment  of  the  in- 
debtedness by  Frank  R.  Campbell  to  the  ap- 
pellant, Gecrge  B.  Campbell.  Upon  petition 
of  the  plaintiff  (appellee),  the  appellant  was 
brought  Into  court  to  dlnclose  his  title  to  the 
claim.  He  thereupon  filed  a  paper,  in  the 
nature  of  a  petition  in  intervention,  alleging 
the  assignment  of  the  claim  to  him  by  Frank 
R.  Campbell,  for  a  valuable  and  adequate 
consideration,  a  considerable  time  before  the 
garnishment,  without  knowledge  on  his  part 
of  any  indebtedness  from  Frank  R.  to  the 
plaintiff.  The  testimony  of  the  intervener 
at  the  hearing  sustained  the  averments  of 
his  petition  in  every  particular.  It  showed 
that  he  made  the  purchase  in  good  faith  and 
for  value;  that  he  knew  nothing  of  the 
claim  of  the  plaintiff  against  Frank  B.,  and 
supposed  that  the  latter  was  solvent;  and 
that  he  had  notified  the  raUway  company  of 
the  assignment  t>efore  the  garnishment  pro- 
cess was  served.  This  testimony  was  not 
shaken  in  the  least  degree,  and  its  contradic- 
tion was  not  even  attempted.  The  court,  in- 
stedd  of  directing  a  verdict  for  the  inter- 
vener. Instructed  the  jury  that  if  they  be- 
lieved the  transaction  was  entered  into  for 
the  purpose  of  defrauding  the  plaintiff,  or  if 
there  was  an  arrangement  between  the  inter- 
vener and  Frank  R.  Campbell  whereby  the 
latter  was  to  receive  back  any  poitlon  of  the 
money,   they   should   find  tor   Che  plaintiff. 
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The  Tfrdlct  was  In  the  plalntllTa  favor,  and, 
after  a  refusal  hy  the  court  to  set  it  aside, 
was  followed  by  a  corresponding  Judgment, 
from  which  the  intervener  has  appealed.  No 
error  is  assigned  upon  the  Instructions.  We 
shall,  therefore,  refrain  from  comment  upon 
them.  The  verdict  and  judgment  are  prop- 
erly before  ua,  but  there  is  not  much  to  be 
said  about  them.  The  verdict  passes  our  un- 
derstanding. We  cannot  find  In  the  reccHrd 
the  slightest  Justification  for  It.  Tliere  is  an 
utter  want  of  evidence  of  any  kind  from 
which  even  a  remote  inference  favorable  to 
It  might  be  drawn.  There  was  a  motion  to 
set  It  aside,  which,  instead  of  being  denied, 
should  have  been  promptly  sustained.  The 
Judgment  will  be  reversed.     Reversed. 


DENVER  &  B.  O.  B.  GO.  T.  WHBATLBY. 
(Court  of  Appeals  of  C!olorado.  Jao.  13,  1886.) 
Stook-Eillino  Case— ABA!«DONiiENT  or  Count. 

1.  A  count  expressly  abandoned  cannot 
thereafter  be  considered  in  the  case. 

2.  The  "Stock-Killing  Act,"  making  rail- 
roads absolutely  liable  for  stock  killed,  beins  im- 
constitutional,  judgment  against  a  railroad  for 
killing  cattle  canoot  be  sustained,  there  being 
nothing,  apart  from  the  fact  of  the  killing,  to 
«how  negligence,  and  the  train  being  shown  to 
have  been  run  in  the  usual  way,  on  a  down 
^rade,  without  steam,  under  the  air  brake,  26 
miles  an  honr,  and  the  engineer  having  applied 
the  brakes  as  soon  as  the  presence  of  cattle  on 
the  track  was  disclosed  by  the  headlight 

Appeal  from  district  court,  Pitkin  county. 

Action  by  John  E.  Wbeatley  against  the 
Denver  &  Rio  Grande  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Wolcott  ft  VaUe  and  Wm.  W.  Field,  for 
appellant. 

BISSELL,  J.  A  train,  operated  by  the 
Denver  &  Rio  Grande  Railroad  Company,  In 
the  latter  part  of  January,  1892,  near  Woody, 
In  Pitkin  county,  killed  a  couple  of  cows 
belonging  to  the  appellee,  Wbeatley.  This 
a«tton  resulted.  It  was  brought  In  the  coun- 
ty court,  and,  as  originally  begun,  there  wa* 
an  attempt  to  state  two  causes  of  action 
springing  out  of  the  same  transaction.  The 
first  was  an  action  against  the  company, 
based  on  the  negligent  operation  of  the  train, 
whereby  they  became  liable  for  the  damage. 
The  second  was  stated  as  one  given  by  the 
statute,  commonly  called  the  "Stock-Killing 
Act."  Various  proceedings  were  had  in  the 
county  court,  and  during  the  progress  of  the 
litigation  the  plaintiff  abandoned  his  first 
cause  of  action,  and  by  leave  of  court  with- 
drew it  from  consideration.  The  case  was 
thus  left  to  stand  on  the  second  count,  which 
was  under  the  statute.  The  case  was  put 
at  issue,  and  ultimately  tried.  Judgment 
went  against  the  railroad  company,  which 
took  It  to  the  district  court,  where  it  was 
again  tried  before  a  jury,  and  a  verdict  ren- 


dered against  them.  The  only  evidence 
which  bore  on  the  main  question  at  the  cir- 
cumstances of  the  accident  was  that  at 
Wbeatley  and  the  engineer  In  charge  of  the 
train.  Wbeatley  testified  as  to  the  value  of 
the  animals,  and  put  the  two  at  fl55.  No 
other  witness  spoke  on  this  subject.  There 
was  no  statement  respecting  the  manage- 
ment or  operation  of  the  train,  except  that 
given  by  the  engineer.  According  to  this, 
the  train  was  pursuing  Its  usual  way  on  a 
down  grade,  without  steam,  and  running,  un- 
der the  air  brake,  at  the  rate  of  25  miles 
an  hour,  which  was  the  usual  speed  of  that 
kind  of  a  train  In  this  locality.  The  acci- 
dent happened  about  11  o'clock  at  night 
and  the  engine,  of  course,  was  running  with 
a  headlight,  which  rendered  objects  visible 
some  200  or  300  feet  ahead.  The  engineer 
discovered  something  on  the  track,  but  was 
unable  to  determine  definitely  what  It  was, 
applied  the  brakes,  and  as  nearly  as  he  conld 
checked  the  train  before  It  struck  the  cows. 
According  to  his  estimate,  the  train  was  run- 
ning about  15  miles  an  hour  when  the  ani- 
mals were  struck  and  killed.  There  was 
nothing  whatever  to  show  negligence  on  the 
part  of  the  company  in  running  the  train  In 
that  locality  at  that  rate  of  speed,  and  noth- 
ing even  tending  to  disclose  a  want  of  nec- 
essary care  in  the  management  or  operation 
of  the  motive  power.  On  this  testimony  the 
Jury  rendered  a  verdict  for  1133.33%,— mani- 
festly a  compromise  verdict  of  some  kind; 
but  they  did  not  find  the  value  to  be  accord- 
ing to  the  evidence,  as  It  ought  to  bare  been 
either  for  9155  or  nothing. 

A  number  of  questions  are  suggested  on  the 
appeal,  but  we  shall  only  dispose  of  one  or 
two^  which  will  necessarily  reverse  the  case, 
and  send  It  back  for  a  new  trial.  For  some 
time  it  has  been  well  settled  In  this  state  that 
the  stodi-kllllng  act  Is  unconstitutional,  and 
no  action  can  be  maintained  which  was  con- 
ceived under  the  act  and  does  not  contain  the 
elements  requisite  to  sustain  a  common-law 
action  of  negligence.  Railway  Co.  v.  Out- 
calt,  2  Colo.  App.  396,  31  Pac.  177;  Wads- 
wortb  T.  Railway  Co.,  18  Colo.  eOO,  33  Pac. 
515.  We  are  not  required  to  determine 
whether  the  complaint  in  this  suit  contains 
what  would  be  necessary  to  sustain  this  kind 
of  an  action,  because  the  plaintiff  precluded 
himself  from  insisting  on  that  proposition  by 
especially  abandoning  the  count  which  stat- 
ed such  a  cause.  The  express  abandonment 
must  be  taken  as  a  waiver  of  any  right  and 
the  abandoned  count  as  being  without  the 
record.  Brown  v.  Railroad  Co.,  18  N.  Y. 
495;  Wheelock  v.  Lee,  74  N.  Y.  485.  It  Is 
perhaps  wholly  unnecessary  to  put  the  case 
on  this  basis,  because  one  quite  as  satisfac- 
tory, and  much  more  conclusive  against  the 
plaintiff,  is  to  be  found  In  the  evidence  which 
he  offered  to  maintain  his  case.  If  we  should 
concede  the  second  count  contained  enough 
to  state  a  cause  based  on  negligence,  the 
plaintiff  In  no  manner  sustained  It    There 
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WHS  notblng  to  sbow  negligence  ob  the  part 
-of  the  company,  aside  from  the  simple  fact 
that  one  of  Its  trains  killed  the  animals.  The 
train  was  shown  to  hare  been  running  In  the 
Qsoal  way,  and,  so  far  as  we  can  see,  in  a 
manner  entirely  Justified  by  the  situation,  the 
locality,  and  the  possible  danger  to  either 
passengers  or  wandering  stock.  The  ver- 
dict, then,  could  only  be  Justified  on  the 
basis  of  an  absolute  liability  arising  from 
the  enforcement  of  an  act  which  has  been 
adjudged  unconstitutionaL  Tills  is  impos- 
sible, and  the  plaintiff,  consequently,  was 
without  the  right  to  recover. 

Error  has  been  assigned  on  the  instructions 
of  the  court,  and  some  matters  suggested 
which  would  require  consideration,  if  what 
has  already  been  said  did  not  absolutely  dis- 
pose of  the  case  as  it  now  stands.     Subse- 
•quent  to  the  decision  in  the  Oatcalt  Case, 
the   legislature  passed   an  act   maldng   the 
fact  that  stock  was  killed  prima  fade  evi- 
-dence  of  negligence,  and  requiring  the  com- 
pany to   take  the  burden  of  showing  due 
-care  In  the  management  and  operation  of  its 
trains.     The  court  charged  the  Jury  on  this 
hypothesis,  and  the  railroad  company  com- 
plains that  this  is  error.     Their  contention 
is  on  the  hypothesis  that,  since  the  accident 
occurred  prior  to  the  passage  of  the  act,  the 
shifting  of  the  burden  is  an  infringement  of 
their  constitutional  rights,  and  gives  the  stat- 
ute a  retrospective  effect,  which  is  not  per- 
missible.   This  question  is  simply  suggested, 
but  will  be  left  undecided.    We  shall  only 
suggest,  as  was  mentioned  in  the  Oatcalt 
Case,  that  matters  of  evidence  and  of  pro- 
cedure are  usually  entirely  within  the  legis- 
lative control,  and  the  rules  affecting  either 
can  be  changed  at  pleasure,  and  will  be  ap- 
plicable to  existing  as  well  as  future  contro- 
versies.   This  is  the  general  rule;  but  Wheth- 
er this  is  a  proper  case  in  which  to  apply  it 
we  do  not  determine,  for  the  question  was 
not  so  presented  in  the  court  below  as  to 
compel  ns  to  decide  it.    The  case  must  go 
Itack  for  another  trial,  and,  should  the  com- 
pany raise  the  question,  and  preserve  it  in 
the  record,  the  matter  would  then,  of  neces- 
sity, go  to  the  supreme  court,  which  must  ul- 
timately decide  questions  of  this  description. 
We  are  inclined  to  concede  to  the  appellee  the 
right  to  present  his  case  on  such  evidence 
as  he  may  be  able  to  offer  of  the  negligence 
of  the  company,  if  any  is  at  his  command, 
and  shall   therefore  give  him  the   right  to 
apply  to  the  court  below  for  leave  to  amend 
his  complaint  and  state  an  action  based  on 
negligence.    Of  course,  it  will  remain  true, 
unless  the  proof  is  In  some  manner  changed 
from  its  present  status,  that  the  plaintiff  can 
never  be  entitled  to  Judgment  against  the  com- 
pany for  the  value  of  his  stock.    This,  how- 
ever, most  be  a  matter  for  the  determina- 
tion of  the  trial  court,  who  will  be  guided  by 
our  intimations  respecting  the  form  and  ef- 
-feet  of  the  case  as  U  has  already  been  made. 


The  plaintiff  was  not  entitled  to  a  Judgment, 
and  the  one  which  he  obtained  must  be  re- 
versed, and  the  cause  remanded.    Reversed: 


SILVER   STATE  COUNCIL  NO.  1   OF 

AMERICAN  ORDER  OF  STEAM 

ENGINEERS  v.  RHODES  et  aLi 

(Court  of  Appeals  of  Colorado.     Nov.  11, 189B.) 

IKJUNOTIOR— RlOBT  OP  CORPOBATIOK. 

A  corporation  cannot  have  persons  or  or- 
ganizations enjoined  becaoBe  they  nave  conspir- 
ed to  exterminate  it  by  compelling  its  members 
to  leave  it. 

Error  to  district  court,  Arapahoe  county.     . 

Action  by  the  Silver  State  Council  No.  1 
of  the  American  Order  of  Steam  Engineers 
against  C.  W.  Rhodes  and  others  for  injunc- 
tion. Judgment  for  defendants.  Plaintiff 
brings  error.    Affirmed. 

Allen  &  McAndrew,  for  plaintiff  in  error. 
L  N.  Stevens  and  Thos.  D.  Adams,  for  de- 
fendants in  emnr. 

THOMSON,  3.  The  purpose  for  which  this 
proceeding  was  instituted  is  set  forth  in  the 
prayer  of  the  complaint,  wlilch  we  qnote: 
"That  an  injunction  issue  out  of  this  honor- 
able court,  enjoining,  restraining,  and  prohib- 
iting the  above-named  defendants,  each  and 
all  of  them,  and  their  said  organizationB, 
their  servants,  agents,  and  employes,  both  as 
individuals  and  oiganizations,  in  any  man- 
ner Interfering  with  or  trying  by  threats, 
boycotts,  strikes,  or  Intimidations  to  break 
up  and  destroy,  or  cause  the  resignation  of 
any  member  by  threats,  boycotts,  strikes,  or 
Intimidations,  of  Silver  State  Council  No.  I, 
American  Ord^  of  Steam  Engineers,  plain- 
tiff herein,  or  by  strikes,  boycotts,  or  any 
other  threats  to  compel  it  or  its  members  to 
throw  up  Its  certificate,  articles,  or  charter 
of 'incorporation  or  organisation,  or  to  in  any 
manner  Interfere  with  the  rights  and  priv- 
ileges of  Sliver  State  Council  No.  1  of  the 
American  Order  of  Steam  Engineers,  plaintiff 
herein,  or  its  right  to  exist  and  enjoy  its 
rights,  privileges,  and  freedom  under  tlie 
laws  under  which  it  was  created;  for  costs 
herein  expended,  and  will  ever  pray."  The 
complaint  avers  the  capacity  in  which  the 
plaintiff  sues,  and  the  objects  of  its  corpo- 
rate existence,  as  follows:  "That  plaintiff  Is 
a  cori>oratlon  organized  and  existing  by  and 
under  the  laws  of  the  state  of  Colorado,  for 
the  purpose  of  promoting  a  thorough  knowl- 
edge in  its  members  of  theoretical  and  prac- 
tical steam  engineering,  to  help  each  other 
to  obtain  employment,  bury  the  dead,  extend 
the  license  law  throughout  the  United  States 
as  well  as  the  state  of  Colorado,  and  for  the 
further  purpose  of  helping  its  members  ac- 
cording to  the  terms  set  forth  in  its  certifi- 
cate of  Incoiporation,  reference  to  which  is 

I  Rehearing  denied  January  27, 1886. 
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hereto  made."  The  complaint  further  states 
that  the  plaintiff  is  a  "nonstriklng  labor  or- 
ganization"; that  certain  of  the  defendants 
are  trustees  of  an  organization  called  the 
"Trades  and  Labor  Assembly,"  which  is  com- 
posed of  various  labor  unions  of  Denver  and 
vicinity,  and  was  organized  for  the  purpose 
(among  other  things)  "of  enforcing  the  rights 
of  their  several  component  parts  by  ordering 
a  strike  against  all  other  organizations,  em- 
ployers, or  individuals  against  whom  it  or 
they  may  have  a  grievance,  and  cannot  en- 
force their  rights  upon  which  they  base  their 
demands";  that  certain  other  defendants  are 
officers  and  members  of  an  organization 
known  as  "Steam  Engineers'  Protective  Un- 
ion No.  5,703  of  the  American  Federation  of 
Labor,"  whose  objects  are  to  compel  all  sta- 
tionary steam  engineers  to  join  their  order, 
"and  to  resort  to  force  by  boycotting  any  one 
who  employs  stationary  steam  engineers  not 
members  of  said  organization,"  or  not  sub- 
ject to  its  orders  or  those  of  the  Federation 
of  Labor;  and  that  the  members  of  this  or- 
ganization are  also  members  of  the  Trades 
and  Labor  Assembly.  It  is  also  alleged  that 
in  Mai-ch,  1882,  the  plaintiff  was  admitted 
into,  and  became  a  member  of,  the  Trades 
and  Labor  Assembly,  and  in  April,  1893,  was 
expelled  from  that  body,  because  its  char- 
ter, constitution,  and  by-laws  disclosed  that 
it  was  a  "nonstriklng"  organization;  and 
that  its  expulsion  was  In  pursuance  of  a  con- 
spiracy among  certain  of  the  defendants, 
members  of  the  assembly,  who,  together  with 
the  other  defendants,  have  since  its  expulsion 
been  constantly  endeavoring  "in  all  manner 
and  ways,  both  openly  and  in  secret,  to  de- 
stroy and  exterminate"  it  This  purpose  was 
proposed  to  be  accomplished  "by  declaring 
boycotts  and  strikes  and  using  other  means 
of  warfare  known  to  striking  labor  organlza- 
tiohs  against  any  and  all  who  would  employ 
any  stationary  steam  engineer  who  was  a 
member  or  belonged  to  Silver  State  Council 
No.  1  of  the  American  Order  of  Steam  En- 
gineers." Some  instances  are  given  in  which 
it  was  attempted  to  compel  engineers  be- 
longing to  the  plaintiCTs  organization  to  join 
the  union,  or  procure  their  discharge  from 
employment,  by  threatening  to  "boycott," 
and  "levy  strikes  against,"  their  employers. 

The  complaint  containing  an  averment  that 
the  case  was  too  urgent  to  admit  of  the  delay 
incident  to  giving  notice,  a  temporary  injunc- 
tion was  granted  ex  parte,  which  was  after- 
wards, on  motion  of  the  defendants,  dlssolv- 
ed,  on  the  ground  that  the  case  made  by  the 
complaint  was  not  one  of  CQultable  cogni- 
zance. The  motion  admits  the  truth  of  the 
alleKations  of  the  complaint,  and  the  ques- 
tion is  whether,  taken  together,  they  consti- 
tute a  cause  of  action.  The  plaintiff  is  a  cor- 
poration, and,  to  entitle  it  to  relief,  it  must 
appear  that  its  corporate  rights  are  threaten- 
ed with  some  injury  of  a  kind  which  may 
be  made  the  subject  of  an  action,  and  for 


which  courts  have  the  power  to  afford  re- 
dress. The  complaint  is  that  the  defendants 
have  banded  together  and  conspired  to  "ex- 
terminate" the  plaintiff;  and  that  they  pro- 
pose to  accomplish  their  purpose  by  compel- 
ling its  members  to  leave  It.  Of  course,  when 
its  members  have  all  withdrawn.  It  will  be 
extinct.  We  need  not  discuss  the  character 
of  the  means  to  be  employed  for  Its  disin- 
tegration. Whether  they  are  legal  or  illegal, 
they  cannot  be  made  the  subject  of  an  action 
in  favor  of  the  plaintiff*.  It  has  no  property 
in  its  members,  and,  in  losing  them,  it  sus- 
tains no  damage  which  the  law  recognizes  as 
damage.  It  cannot  compel  its  members  to 
remain  with  it;  and,  if  they  are  violently 
driven  out  of  It,— If  they  are  forced  to  relin- 
quish their  membership  against  their  will,— 
the  grievance  is  theirs,  and  not  the  plain- 
tiff's. Or  if,  for  the  purpose  of  forcing  their 
withdrawal,  others,  by  means  of  "boycotts" 
or  "strikes,"  are  made  to  suffer,  the  latter 
must  flght  their  own  battles.  The  law  does 
not  make  the  plaintiff  their  champion.  The 
disorganization  and  resulting  extinction  of 
the  plaintiff  would,  doubtless,  be  a  calamity; 
but  it  is  one  which  the  law  is  powerless  to 
avert  We  have  cited  no  authorities  because 
we  can  find  none  which  are  of  any  use.  If 
a  case  bearing  the  remotest  analogy  to  this 
was  ever  the  subject  of  adjudication,  our 
most  diligent  effort  has  failed  to  unearth  any 
record  of  it  The  Judgment  will  be  affirmed. 
Affirmed. 


JENET  et  al.  v.  ALBERS.* 
(Court  of  Appeals  of  Colorado.     Dec.  9,  1895.) 
CoRPORATioxa— Directors'  Liabilitt — Estoppel. 

1.  Individuals  assuming  to  act  as  directors 
of  a  corporation,  and,  as  sucli,  contracting  debts, 
are  estopped  to  deny  their  official  position. 

2.  A  corporation,  by  entering  under  a  lease 
executed  by  one  of  its  ofiBcers  without  authority, 
and  paying  the  rent  for  a  while,  adopts  and  rat- 
ifies it 

Appeal  from  district  court  Pitkin  county. 

Action  by  Theodore  Albers  against  Loun 
Jenet  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

Downing,  Stlmson  &  McNair,  for  appel- 
lants. G.  I.  Chittenden  and  Edwin  M.  John- 
son, for  appellee. 

REED,  P.  J.  The  appellants,  with  others, 
claimed  to  have  become  Incorporated  as  the 
"Aspen  Leader  Publishing  Company,"  and 
were  engaged  In  publishing  a  newspaper 
called  the  "Aspen  Leader,"  during  the  year 
1893,  and,  for  the  purpose  of  such  publica- 
tion, rented  from  appellee  a  part  of  a  build- 
ing known  as  the  "Albers  Block,"  in  the  city 
of  Aspen,  entered  into  the  possession  on  the 

1  Rehearing  denied  January  27,  1896b 


Digitized  by 


Google 


Colo.) 


JENET  V.  ALBEBS. 


453 


27th  day  of  March,  1893  and  continued  to 
occupy  It  during  the  balance  of  the  year,  at 
a  rental  of  $110  a  month.  There  was  a 
written  contract  of  lease  executed  on  the 
part  of  the  corporation  by  J.  M.  McMIchael, 
as  manager,  who  was  also  at  the  time  as- 
suming to  be  and  acting  as  a  director.  Ap- 
pellants were  also  acting  as  directors  for  the 
year.  The  corporation  defaulted  in  the 
payment  of  rent,  which  was  to  be  paid 
monthly,  in  advance.  At  the  time  of  bring- 
ing the  suit,  the  corporation  was  in  default 
from  J  une,  1803,  to  January,  18&4,  owing  on 
luat  date  ?880.  The  suit  was  Instituted 
against  the  indlTiduals  acting  as  directors  of 
the  corporation,  under  the  statute  making 
them  Individually  and  jointly  liable  for  a 
failure  to  file  the  cerUflcates  required  by  the 
statutes.  The  answer  was  a  general  denial 
of  the  allegations  in  the  complaint.  The 
second  defense  was  as  follows:  "And,  for  a 
second  and  separate  defense  to  the  said  ac- 
tton,  these  defendants  allege:  That  the  said 
lease  In  complaint  herein  mentioned  is  not 
the  contract  of  the  said  Aspen  Leader  Pub- 
lishing Company,  and  that  the  same  was 
never  authorized  by  the  board  of  directors 
of  the  said  company,  or  by  any  officer  or 
agent  of  the  said  company  having  power  to 
authorize  the  said  lease,  nor  was  the  same 
ever  executed  or  accepted  by  the  said  com- 
pany, or  by  the  authority  of  the  said  com- 
pany, or  by  any  officer  or  agent  of  the  said 
company  having  power  to  execute  or  accept 
the  same."  Third,  the  nonjoinder  of  Henry 
Webber,  one  of  the  directors.  A  trial  was 
had,  resulting  In  a  judgment  for  the  plaintiff 
for  $880,  from  which  this  appeal  was  prose- 
cuted. 

This  case  Is  against  the  same  parties  as 
the  case  of  Jenet  v.  Nims  (recently  decided 
In  this  court)  43  Pac.  147,  the  foundation  of 
the  action  the  same,  the  evidence  to  estab- 
lish the  liability  the  same,  and  the  law  ao- 
plicable  the  same.  That  case  must  rule  and 
control  this. 

The  corporation,  in  the  contracting  of  the 
debt,  assuming  to  act  as  a  corporation,  and 
the  individuals  against  whom  the  suit  was 
brought,  assuming  to  act  as  directors,  and 
contracting  the  debt  as  officers,  they  are  es- 
topped to  deny  the  official  positions  In  which 
they  pretended  to  act  See  authorities  cited 
in  Jenet  v.  Nims.  The  defense  that  the 
maK>ng  of  the  contract  and  execution  of  the 
lease  by  the  manager  and  director  McMI- 
chael was  not  the  act  of  the  corporation  is  un- 
tenable. Failing  to  disavow  entering,  using 
the  building,  and  receiving  the  benefits  of 
the  contract,  and  recognizing  its  validity  by 
the  payment  of  rent  for  the  first  three 
months,  even  if  the  execution  of  the  lease 
was  unwarranted,  it  was  such  an  adoption 
and  ratification  as  to  estop  the  company 
from  denying  its  validity. 

Counsel  for  appellant,  in  argument,  urges 
that  the  nonjoinder  of  Henry  Webber  as  a 


defendant  was  fatal  error;  but  no  error  is 
assigned  upon  it,  unless  It  may  be  consid- 
ered to  have  been  embraced  in  the  general 
one  that  the  court  refused  to  grant  a  non- 
suit. The  allegation  in  the  answer,  leaving 
out  that  portion  which  Is  argumentative, 
and  stating  the  pleader's  conclusion,  'is  as 
follows:  "These  defendants  allege  that 
there  is  fi  nonjoinder  of  parties  defendant  in 
said  action.  In  this,  to  wit:  •  *  *  that 
Henry  Webber,  who  was  a  director  of  said 
company  at  all  the  times  mentioned  In  the 
said  complaint,  is  not  Joined  as  a  defendant 
in  the  said  action."  I  fully  agree  with  the 
learned  counsel  in  his  statements  made  in 
the  former  part  of  bis  brief,  where  he  says: 
"These  statutes  give  a  right  of  action  purely 
penal  in  its  character;"  then  cites  the  fol- 
lowing from  Gregory  v.  Bank,  3  Colo.  334: 
"It  prescribes  a  determinate  penalty  for 
neglect  of  inty  Imposed  by  law  upon  the 
trustees  of  companies  organized  under  our 
general  incorporation  act  The  amount  of 
the  forfeiture  is  measured  by  the  aggregate 
debt  contracted  by  the  company."  Counsel 
seems  later  to  have  lost  sight  of  this  well- 
defined  distinction,  and  the  well-settled  rule 
In  regard  to  parties  In  actions  ex  contractu 
and  those  ex  delicto;  for,  when  he  comes  to 
apply  the  statute  and  his  authorities,  he  re- 
lies upon  those  only  applicable  to  those  ac- 
tions based  upon  contract  It  certainly  is 
not  based  upon  nor  controlled  by  the  law  re- 
lating to  contracts,  and  whether  or  not  it 
partakes  of  the  character  of  an  action  ex 
delicto  we  are  not  called  upon  to  decide,  al- 
though the  authorities  seem  to  hold  that  all 
liability  Imposed  by  statute  for  a  failure  to 
comply  with  the  provisions  of  the  statute  is 
in  its  nature  ex  delicto,  where  the  well-set- 
tled rule  is  that  a  plaintiff  can  sue  one  in- 
dividual, each  individually,  or  all  collective- 
ly. But,  as  stated  above,  we  are  relieved  of 
the  necessity  of  deciding  the  nature  of  the 
action  by  the  fact  that  the  defendants  offer- 
ed no  evidence  In  support  of  their  answer 
whatever,  while  Henry  Webber  testified  lor 
the  plaintiff  that  all  of  his  connection  with 
the  corporation  ceased  in  May  or  June,  1892; 
that  be  sold  all  of  his  stock,  and  resigned  at 
that  time,  and  had  no  connection  with  it 
after  that  date;  consequently  he  had  ceased 
to  act  as  director  a  year  l>efore  the  debt  in 
question  commenced  to  be  contracted. 

Several  minor  questions  are  raised  by  the 
assignment  of  errors,  upon  the  admission 
and  exclusion  of  evidence.  The  defendants 
attempted  to  Introduce  evidence  that  the 
rental  value  of  the  property  during  the  time 
the  debt  was  being  contracted  was  much  less 
than  tne  price  named  In  the  lease.  This  was 
properly  excluded.  The  contract  of  lease 
fixeu  the  price,  and  the  term  had  not  ex- 
pired. 

The  other  assignments  are  purely  tech- 
nical, and  could  not  affect  the  result  The 
judgment  will  be  affirmed.    Affirmed. 
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CHARLTON  t.  TOOMBT. 

(Court  of  Appeals  of  Colorado.     Jan.  13,  1896.) 

Tax  Titlb— Sale— Irreoularitt. 

Under  Mills'  Ann.  St.  5  3888  (Gen.  St, 
1883,  i  2918),  providing  that,  on  the  day  desig- 
uatvd  for  the  sale  of  land  for  delinauent  taxes, 
the  treasurer  shall  commence  the  sale,  and  con- 
tinue the  same  until  each  parcel  shall  be  sold, 
and  if  there  shall  be  no  bid  for  any  tract  offered, 
the  treasurer  shall  pass  it  over  for  the  time, 
and  reoffer  it  at  the  beginning  of  the  sale  next 
day,  until  all  the  tracts  are  sold,  or  until  the 
treasurer  shall  become  satisfied  that  no  more 
sales  can  be  effected,  when  it  shall  be  his  duty 
to  bid  off  for  the  county  the  lands  remaining  un- 
sold, the  lands,  after  being  first  offered  without 
being  sold,  must  be  offered  from  day  to  day  un- 
til the  sale  is  concluded,  and  the  county  can- 
not become  the  purchaser  except  in  defatdt  of 
bidders. 

Appeal  from  Pitkin  county  court. 

Snlt  In  equity  by  James  Toomey  against 
Edward  Charlton  to  establish  plaintiff's  right 
to  redeem  lands  sold  for  delinquent  taxes. 
Plaintiff  had  Judgment,  and  defendant  ap- 
jteals.     Affirmed. 

Wm.  Young,  for  appdlaat, 

REED,  P.  J.  From  and  after  December, 
188S,  appellee  was  the  owner  of  the  west  25 
feet  of  lot  E,  In  block  90,  in  the  city  of  As- 
pen. Appellant  claimed  to  own  the  property 
In  fee,  by  virtue  ot  a  deed  executed  by  the 
county  treasurer  of  Pltkln  county,  dated 
June  7,  1892.  The  taxes  upon  the  property 
for  the  year  1888  were  $119.46,  which  were 
unpaid  and  delinquent,  and,  remaining  so, 
the  property  was  advertised  to  be  sold  at 
public  sale.  The  sale  was  begun  upon  the 
3d  day  of  June,  1889.  On  the  6tb  day  of 
June  the  property  was  offered  for  sale,  and, 
there  being  no  bid  by  others,  It  was  bid  off 
by  the  county  treasurer  for  the  county  for 
the  amount  of  the  taxes,  interest,  and  costs. 
On  the  16th  day  of  May,  1892,  the  county  of 
Pltkln,  by  Its  clerk,  assigned  the  certificate 
of  purchase  to  the  appellant.  On  June  7, 
1892,  a  deed  was  made  by  the  county  treas- 
urer to  appellant  It  was  alleged  and  claim- 
ed that  the  sale  made  by  the  county  treas- 
urer on  June  6,  1889,  was  Irregular  and  void, 
for  failure  to  comply  with  the  statutes.  Tills 
suit  was  brongnt  in  equity  to  establish  appel- 
lee's right  to  redeem,  and  to  cancel  the  sale 
and  conveyances  under  which  appellant 
claimed  title.  After  the  hearing,  a  decree 
was  entered  holding  the  sale  and  conveyance 
void,  and  allowing  appellee  the  right  to  re- 
deem. This  appeal  was  prosecuted  from 
such  degree. 

No  rule  of  law  Is  better  settled  than  that. 
In  proceedings  of  the  character  out  of  which 
this  controversy  grew,  the  statute  must  be 
strictly. followed.  Any  deviation  from  It,  and 
attempted  exercise  of  discretion  on  the  part 
of  the  officer,  vitiates  the  proceeding,  and 
renders  the  conveyance  void.  Another  rule, 
as  well  established,  and  equally  as  potent,  is 
that,  by  recitals  of  the  instrument  by  which 


the  attempt  to  convey  Is  made,  it  must  af- 
firmatively appear  that  every  preliminary 
step  required  to  divest  the  title  of  the  owner 
was  regularly  taken,  as  prescribed  by  law. 
The  determlnatliHi  of  the  question  requires 
a  construction  of  a  part  of  section  3888,  Mills' 
Ann.  St.  (Gen.  St  1883,  f  2918):  "On  the  day 
designated  In  the  notice  of  sale,  the  county 
treasurer  shall  commence  the  sale  of  those 
lands  and  town  lots  on  which  the  taxes  and 
charges  have  not  been  paid,  and  shall  con- 
tinue the  same  from  day  to  day,  Sundays  ex- 
cepted, until  each  parcel  shall  be  sold,  or  so 
much  of  each  parcel  as  shall  be  sufficient  to 
pay  the  taxes  and  charges  thereon,  including 
all  costs  and  penalties.  If  there  shall  be  no 
Wd  for  any  tract  offered,  the  treasurer  ahall 
pass  it  over  for  the  time  and  shall  re-offer 
It  at  the  beginning  of  the  sale  next  day,  until 
all  the  tracts  are  sold,  or  until  the  treasurer 
shall  become  satisfied  that  no  more  sales  can 
be  effected,  when  It  shall  become  his  duty  to 
bid  off  for  the  county  the  lands  and  town 
lots  remaining  unsold,  for  the  amount  of 
such  taxes,  interest  and  costs  thereon."  The 
statute  Is  plain  and  anambiguous.  It  Is 
clear  that  the  Intention  of  the  legislature 
was— First,  that  the  entire  property  should 
not  be  sold,  if,  by  diligence  and  attention,  a 
purchaser  could  be  found  who  would  bid  the 
amount  /or  a  portion  of  it;  second,  that  the 
county  should  in  no  case  become  the  pur- 
chaser of  the  property  except  In  default  of 
bidders.  We  do  not  deem  it  essential  that 
the  property  should  be  offered  on  the  first 
day  of  sale,  unless  reached  In  its  regular  or- 
der; but,  when  so  reached,  our  construction 
of  the  -law  Is  that  it  must  be  offered,  and.  If 
no  outside  bid  is  made.  It  must  be  so  ofTered 
on  the  next  and  each  succeeding  day,  until 
the  close  of  the  sale.  It  Is  true  that  the  sec- 
tion contains  the  fcdlowlng,  "Or  until  the 
treasurer  shall  become  satisfied  that  no  more 
sales  can  be  effected."  But  this  must  be  so 
construed  as  to  harmonize  with  the  balance 
of  the  section;  otherwise.  It  would  Invest  the 
treasurer  with  an  arbitrary  discretion,  that 
he  might  exercise  at  any  time.  In  contraven- 
tion of  the  balance  of  the  section.  Our  con- 
clusion is  that,  after  being  first  offered.  It 
must  be  continually  offered  from  day  to  day 
until  the  sale  Is  concluded,  that  all  efforts 
to  effect  a  sale  must  be  exhausted,  that  the 
treasurer  can  exercise  no  previous  discre- 
tion, and  that  the  county  can  only  become 
a  purchaser  of  the  entire  tract-  in  default  of 
an  outside  bidder,  after  an  opportunity  has 
been  offered  eac^i  day.  In  Dyke  v.  Wbyte, 
17  Colo.  300,  29  Pac.  128,  it  Is  said:  "The 
cash  purchaser  may  buy  the  first  time  the 
land  Is  offered  for  sale.  But  the  treasurer 
cannot  lawfully  bid  <^  the  property  for  the 
county  on  the  first  day  It  is  offered.  The 
land  must  be  offered  without  any  bidder  on 
the  first  day,  and  reoffered  on  the  succeeding 
day  or  days  without  any  bidder  therefor,  and 
until  the  treasurer  becomes  satisfied  that  the 
same  cannot  be  sold  at  such  sale^  before  It 
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can  be  lawfnllj  bid  off  by  the  treasnrer  for 
the  county.  The  statute  will  not  uphold  a 
county  in  taking  the  'vvbole  of  any  parcel  of 
land  for  the  nonpayment  of  the  delinquent 
taxes  thereon,  except  In  a  case  where,  after 
allowing  full  opportunity  to  cash  purchasers, 
the  amount  of  the  taxes  and  other  charges 
cannot  be  realized.  A  cash  purchaser  may 
be  satisfied  to  take  a  part  of  the  land  for  the 
amount  of  the  taxes  and  charges.  The  law 
does  not  wantonly  allow  the  whole  of  a  debt- 
or's estate  to  be  sacrificed  when  a  part  may 
suffice."  And,  although  it  is  not  clearly  said 
that  tbe  property  must  be  ottered  from  day 
to  day  until  tbe  close  of  the  sale,  It  Is  fairly 
inferable  from  It  It  Is  quite  necessary  that 
some  clear  construction  should  be  given  to 
guide  the  treasurer,  and  our  construction 
seems  to  be  clearly  in  harmony  with  the  In- 
tention of  the  legislature  and  the  decisions  in 
our  state  conrts.  It  is  clear,  from  the  con- 
veyance of  the  treasurer  and  the  record,  that 
the  sale  was  not  conducted  in  accordance 
with  our  view  of  tbe  law,  as  expressed 
abore^  and  that  the  court  pr(H>erly  decreed 
a  tight  of  redemption.  Tbe  deed  of  the  treas- 
urer contained  recitals  showing  that  the  re- 
quirements of  the  statute  had  not  been  com- 
plied with,  as  we  construe  it,  and  was  not  a 
valid  deed.  See  Mining  Coi  y.  Rogers,  8 
Colo.  37,  6  Pac.  661;  MaglU  y.  Martin,  14 
Kan.  80;  Cooley,  Tax'n,  355;  Morris  y.  Bank, 
17  Colo.  231,  29  Pai..  802;  MitcheU  T.  Arkell, 
3  Colo.  App.  253,  32  Pac.  720.  Counsel  for 
appellant  contends  that  the  court  erred  in  its 
decree  In  regard  to  costs  and  interest.  Tbe 
proceeding  being  in  equity,  and  tbe  allow- 
ance of  those  matters  so  much  in  the  discre- 
tion of  the  court,  we  do  not  feel  required  to 
examine  them.  The  decree  should  be  affirnt- 
ed.     Affirmed. 


CHARLTON  t.  KELLT. 

(Ooart  of  Appeals  of  Colorado.    Jan.  13,  1886.) 

Tax  8^1.88— Furchasb  bt  Gouhtt— Costs. 

1.  That  no  bid  was  made  for  land  at  a  tax 
■ale  on  the  first  A&j  it  was  put  up,  and  that  on 
the  following  day  it  wns  bid  off  \>j  the  county, 
does  not  sufficiently  show  that  the  property  was 
KoSered  on  the  second  day,  and  only  bid  in  by 
the  county  at  the  end  of  the  sale;  and  therefore 
the  sale  ia  invalid. 

2.  In  a  suit  to  cancel  a  tax  deed,  tbe  matter 
of  costs  rests  largely  within  the  discretion  of 
tbe  trial  conit. 

Appeal  from  Pitkin  county  court 
Action    by   Mary   Kelly    against    Edward 
Charlton.     There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

WUlIam  Young,  for  appellant  William 
O'Brien,  for  appellee. 

BISSELL,  J.  Mary  Kelly,  the  appellee,  had 
been  for  some  years  the  owner  of  a  lot  in  the 
city  of  Aspen.  Taxes  were  assessed  on  it 
from  .time  to  time,  until  the  assessment  for 
tbe  year  1888,  which  amounted  to  flfty-odd 


dollars,  was  levied  and  left  unpaid.  The  tfA- 
lowing  year  the  property  was  advertised  for 
sale  ond^r  the  statute,  and  bought  In  by  the 
county,  which  ultimately  got  a  deed  to  it 
The  title,  as  acquired  by  the  county,  was  con- 
veyed to  the  appellant  who  afterwards  paid 
some  $30  of  subsequent  taxes;  and  the  pres- 
ent suit  was  brought  to  set  aside  that  sale,  and 
cancel  the  deed,  because  of  the  invalidity  o£ 
the  tax  sale. 

Some  question  was  made  on  the  trial  re- 
specting the  advertisement,  and  tbe  proof  of 
It,  based  on  the  appellant's  failure  to  show 
one  which  omf ormed  to  the  statute.  Tbe  de- 
cision Is  put  on  another  ground,  and  no  fui^ 
ther  reference  will  be  made  to  this  matter. 
Assuming  it  was  regular,  and  was  begun  in 
May,  and  continued  for  four  weeks,  and  was 
sufficient  to  warrant  tbe  sale  of  property  for 
nonpayment  of  taxes  on  the  3d  of  June,  1888, 
it  may  be  said  the  treasurer  then  started  to 
sell  real  property  for  delinquent  taxes.  Sales 
were  made  on  the  3d,  4th,  5th,  6tb,  and  7tb 
days  of  June,  if  not  after.  According  to  the 
evidence,  this  property  was  not  offered  until 
the  5th,  when  It  was  put  up,  and  no  bid  was 
made  for  it  On  the  following  day,  accord- 
ing to  the  recital  of  the  deed,  the  treasurer 
being  satisfied  that  a  sale  oould  not  be  ef- 
fected, bid  it  off  for  the  county.  This  was  on 
the  6th.  Neither  the  recital  in  the  deed,  nor 
the  evidence,  really  shows  the  property  to 
have  been  reoSered  on  the  6th,  although,  per- 
haps, an  inference  of  that  sort  might  be 
drawn  from  the  fact  that  the  property  was 
put  up  on  the  6tb  and  bid  off  by  the  county. 
Aside  from  this  inference,  there  is  no  proof 
about  it  The  sales  were  further  continued 
on  that  day,  and  other  properties  sold,  which 
was  true,  also,  of  the  succeeding  day.  Wheth- 
er the  7th  was  the  last  day  on  which  sales 
were  made  in  that  month  Is  not  made  clear. 
The  only  thing  absolutely  certain  is,  tbe  sale 
of  this  particular  piece  of  property,  and  the 
purchase  by  the  county,  were  not  at  the  con- 
clusion of  the  entire  sale;  nor  was  It  shown 
to  have  been  offered  more  than  once,  and 
thereby  <^iened  to  the  bids  of  other  purchas- 
ers. The  record  discloses  that  an  offer  was 
made  to  pay  the  holder  of  the  title  the  money 
which  he  bad  paid  the  county  prior  to  tbe 
suit,  though  the  extent  and  character  of  the 
offer  is  not  shown.  The  purchaser  paid  $61 
and  some  cents  to  the  county,  and  the  subse- 
quent taxes  of  $30.  And,  on  the  conclusion 
of  the  trial,  tbe  court  held  Mrs.  Kelly  entitled 
to  recover,  set  aside  the  tax  deed  as  invalid, 
computed  the  interest  which  she  was  bound 
to  pay,  and  divided  the  costs;  tbe  division  be- 
ing apparently  on  the  basis  of  the  refusal  to 
accept  the  offer,  and  in  the  exercise  of  the 
equitable  xwwers  which  the  court  possesses  in 
this  class  of  cases. 

The  errors  assigned  do  not  justify  a  reversal 
of  tbe  judgment.  That  the  sale  was  void 
seems  to  have  been  clearly  settled  by  the  su- 
preme court  Dyke  v.  Whyte,  17  Colo.  296, 
29  Pac  128;  Morris  v.  Bank,  17  040.  231,  2S 
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Pac.  802;  MitcheU  t.  Arkell,  3  C<do.  App.  253, 
32  Pac  720.  The  Dyke  Case  Is  put  on  the 
precise  ground  that  since,  under  the  statute, 
the  county  had  a  right  to  acquire  title  to  all 
the  property,  subject  to  the  tax,  by  simply 
bidding  the  amount  leyied  on  It,  as  contradis- 
tinguished from  the  right  of  the  purchaser, 
who  is  only  permitted  to  acquire  a  title  to  so 
much  of  It  as  will  be  taken  by  the  bidder  la 
eatlafaction  of  the  Uen,  It  must  exactly  pursue 
the  statute  in  order  to  acquire  the  title.  The 
theory  of  the  law  is  that  full  opportunity  must 
be  glTen  to  private  bidders,  since,  if  a  sale 
can  be  effected  to  them,  the  rights  of  the  tax- 
payers are  more  fully  protected  than  In  those 
cases  where  the  county  Itself  becomes  the 
purchaser.  Under  these  circumstances.  It 
must  appear  the  property  was  offered  and  re- 
offered,  and  only  finally  bid  in  by  the  county 
'  at  the  conclusion  of  the  tax  sale,  when  all 
bids  have  ceased,  and  there  are  no  persons  or 
parties  willing  to  make  an  offer  on  the  unsold 
property.  This  is,  undoubtedly,  the  correct 
construction  of  the  statute,  and  is,  likewise, 
the  law  of  the  state.  The  court  did  not  err, 
therefore,  when  It  adjudged  the  sale  Invalid. 
We  diaeovee  no  error  in  the  computation  of 
the  interest,  which  the  owner  was  bound  to 
pay  In  order  to  entitle  her  to  be  relnyested 
with  the  title,  and  to  a  removal  of  the  cloud. 
Those  sections  which  are  referred  to  as  pro- 
viding means  and  methods  of  redemption  are 
Inapplicable  to  cases  of  this  description.  We 
cannot  see  that  the  court  made  a  mistake  in 
computing  the  interest,  or  determining  the 
sum  which  the  owner  ought  to  pay.  We 
are  not  inclined  to  disturb  the  judgment  be- 
cause of  the  distribution  of  costs,  or  the  ac- 
tion which  the  court  took  in  dismissing  the 
case  as  to  part  of  the  defendants.  The  ab- 
stract is  not  full  enough  to  enable  us  to  reach 
a  definite  or  satisfactory  conclusion  on  the 
subject,  and  since,  in  equity  cases,  the  matter 
of  costs  rests  largely  with  the  judge  who 
tries  the  cause,  we  are  not  inclined  to  disturb 
the  judgment  where  we  are  not  clearly  satis- 
fled  a  radical  error  has  been  committed,  and  a 
wrong  done  to  one  or  the  other  of  the  liti- 
gants. Perceiving  no  error  In  the  record,  we 
must  affirm  the  judgment,  wMch  is  accord- 
ingly done.     Affirmed. 


DENVER  &  R.  G.  R.  CO.  v.  ROSUCK. 

(Court  of  Appeals  of  Colorado.     Jan.  13,  1896.) 

Appeal— Record— Objections  Waived. 

1.  A  variance  between  plaintiff's  complaint 
and  evidence  cannot  l>e  first  complained  of  on 
appeal. 

2.  Errors  in  instructions  and  rulings  on  evi- 
dence cannot  be  reviewed,  the  record  not  show- 
ing that  complaint  thereof  was  made  below. 

Appeal  from  district  court.  Mesa  county. 

Action  by  Rebecca  Rosuck  against  the 
Denver  &  Rio  Grande  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeahs. 
Affirmed. 


Wolcott  &  Valle  and  Chas.  P.  Caswell,  for 
appellant    Sullivan  &  Wheeler,  for  appellee. 

BISSELL,  J.  The  reason  for  the  prose- 
cution of  this  appeal  is  not  very  evident 
The  record  is  In  a  condition  which  practi- 
cally concludes  the  consideration  of  any 
questions  which  would  furnish  a  basis  to 
reverse  the  judgment,  or  on  which  there 
could  be  a  discussion  of  any  propositions  of 
law.  There  is  no  bill  of  exceptions,  and, 
without  it,  we  are  ignorant  as  to  the  proof 
which  the  plaintiff  offered,  or  the  defense 
which  was  made;  and  we  are  likewise  un- 
able to  determine  whether  the  court  com- 
mitted error  in  the  admission  or  exclusion 
of  testimony,  or  In  giving  and  refusing  in- 
structions. The  suit  was  brought  to  recov- 
er damages  sustained  by  the  alleged  wrong- 
ful expulsion  of  the  plaintiff  by  the  con- 
ductor of  a  train,  because  she  was  without 
a  ticket  which  entitled  her  to  transi>orta- 
tlon.  It  appears  she  had  bought  a  ticket  of 
the  agent  at  Grand  Junction,  from  thence 
by  Omaha  to  Des  Moines.  In  some  man- 
ner which  we  cannot  understand,  the  agent 
failed  to  attach  the  proper  coupon,  and  the 
passenger  had  no  evidence  of  a  right  to  ride 
when  she  started  on  her  Journey.  The  com- 
plaint charged  that  she  was  put  off.  The 
Instructions  would  seem  to  Indicate  that 
while  she  was  not  directly  excluded  from 
the  train,  her  leaving  was  caused  by  the  ac- 
tion of  the  conductor,  and  the  question  of 
the  liability  of  the  company  for  this  act 
seems  to  have  been  submitted  to  the  jury. 
There  is  a  wide  difference  between  the  case 
put  by  the  instructions  and  that  made  by 
the  complaint;  the  one  being,  apparently, 
a  suit  where  the  plaintiff  counted  on  a 
breach  of  contract,  aod  the  other,  where 
she  sought  to  recover  for  a  tort  The  com- 
pany insists  there  was  a  variance  between 
the  allegations  and  the  proof;  and  they 
contend,  because  we  can  Inferentially  de- 
termine from  the  Instructions  there  was 
such  a  variance,  the  case  must  be  reversed. 
We  cannot  so  conclude.  The  evidence  may 
have  made  out  a  case  to  which  the  instruc- 
tions were  entirely  applicable;  and  if  this 
testimony  was  admitted  without  objection, 
and  the  defendant  did  not  complain,  at  the 
conclusion  of  the  trial,  because  of  the  va- 
riance, the  case  was  properly  submitted  to 
the  jury  on  the  hypothesis  which  the  evi- 
dence justified.  The  company  complains  of 
the  instructions.  It  is  quite  evident  some 
of  them  are  radically  wrong,  and  It  is 
scarcely  possible  to  conceive  of  a  case  to 
which  they  could  be  correctly  applied.  The 
relative  duties  and  responsibilities,  rights 
and  privileges,  of  company  and  passen- 
ger and  of  employ^  and  passenger  are 
not  accurately  stated,  and  the  jury  may 
have  been  misled.  The  appellant  however, 
may  not  complain,  because  the  question  is 
not  saved  in  the  record.  It  is  quite  possible 
Objections  were  made  to  the  Instructions  on 
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which  error  is  now  laid,  and  that  the  ruling 
of  the  court  thereon  would  have  appeared 
in  the  bill  of  exceptions.  But  none  appear 
in  the  record  as  It  Is  certified  to  us,  and  it 
is  pretty  well  settled  in  this  state  that  the 
complaining  party  must  show  that,  in  some 
way,  and  at  the  proper  time,  the  court's 
attention  was  called  to  what  is  alleged  to  be 
error;  otherwise,  proceedings  to  reverse  the 
judgment  cannot  be  successfully  prosecut- 
ed. Williams  v.  Williams,  20  Colo.  51,  87 
Paa  614;  Sandstone  Co.  v.  Skoman,  1  Colo. 
App.  S23,  29  Pac.  21;  Railroad  Co.  v.  Ryan, 
17  Colo.  98,  28  Pac.  79;  Wray  v.  Carpenter, 
16  Colo.  271,  27  Pac.  248;  McClellan  v. 
Hurdle,  3  Colo.  App.  430,  33  Pac.  280;  Fu- 
gate  ▼.  Smith.  4  Colo.  App.  201,  36  Pac.  283. 
These  are  the  only  two  considerations 
which  it  Is  worth  while  to  examine.  We 
are  unable  to  find  any  manifest  error  which 
would  permit  us  to  Interfere  with  the  ver- 
dict and  Judgment,  which  wlU  accordingly 
be  affirmed.    Affirmed. 


ELLIS  T.  DENVER,  L.  &  G    R.  CO. 
(Court  of  Appeals  of  Colorado.     Jan.  13,  1896.) 
Statute  of  Frauds — Contbaot  for  8Ai.a  o» 
Railroad  Ties— MEMOKAKDtrM. 
J.  A   contract  for  the  delivery  of  railroad 
ties  of  specified  dimensionB  is  within  the  stat- 
ute of  frauds,  thooKb  it  was  contemplated  by 
the  parties  that  the  ties  were  to  be  prepared  from 
Etandina  timber  or  from  logs  already  cut. 

2.  A  memorandnm  of  a  contract  for  the  de- 
ilTery  of  railroad  ties,  merely  specifying  the  total 
namber  of  ties  to  be  delivered,  without  giving 
the  numlier  of  ties  of  the  various  descriptions, 
is  insufficient  to  take  the  contract  out  of  the 
statute  of  frauds. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Daniel  B.  Ellis  against  the  Den- 
ver, Lakewood  &  Golden  Railroad  Company. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Ellis,  the  appellant,  as  the  assignee  of  one 
B.  R.  Dell,  brought  suit  against  the  railroad 
company  on  the  following  contract:  "De- 
cember 17,  1890.  The  Denver,  Lakewood  & 
Golden  Railroad  Company,  Denver,  Colo. — 
Dear  Sirs:  I  will  deliver  f.  o.  b.  cars  at 
Denver,  Colo.,  you  to  pay  the  freight,  and 
deduct  It  from  purchase  price,  forty  thou- 
sand (40,000)  dry  red  spruce  ties,  6^  to  8 
inches  thick,  6  to  9  inch  face,  8  foot  long, 
sawed  ends,  15  per  cent  to  be  5  to  6  inch 
Uux,  ties  to  be  60  cents  each,  and  culls  40 
cents  each.  Dry  and  green  white  spruce, 
same  dimensions  as  above.  50  cents  each. 
Red  spruce  ties  In  sets  at  $20.00  per  thou- 
sand foot,  board  measure.  You  to  pay  me 
for  all  ties  and  lumber  delivered  in  Denver 
on  the  15tb  day  of  each  month  for  all  deliv- 
ered the  preceding  calendar  month.  You  to 
send  me  word  when  to  commence  to  ship. 
First  shipment  not  to  be  later  than  the  first 
of  February  next"    We  are  not  particularly 


concerned  with  the  pleadings,  and  the  only 
thing  important  to  state  is  the  failure  of  the 
plaintiff  to  state  the  terms  or  the  time  or 
the  occasion  of  his  offer  to  fulfill,  which  Is 
averred  generally  in  the  complaint  There 
were  several  defenses  interposed,  but  the  de- 
cision turns  on  none  of  them.  When  it 
came  to  the  proof,  the  defendant  waived  the 
objections  respecting  the  paper  offered  as 
evidence  of  the  contract  and  any  proof  of  the 
authority  of  the  person  who  had  assumed  to 
act  on  behalf  of  the  company.  Its  entire  de- 
fense was  grounded  on  the  statute  of  frauds. 
There  was  no  performance  by  either.  There 
was  a  tender  of  proof  of  an  offer  by  DeU  to 
deliver.  The  trial  court  agreed  with  the  de- 
fendant as  to  the  applicability  of  the  statute. 
The  plaintiff  made  several  other  offers  of 
proof.  These  embraced  the  number  of  red 
spruce  ties  cut  the  number  of  white  spruce, 
the  namber  of  culls,  the  refusal  of  the  com- 
pany to  cany  out  the  contract  that  32,000 
red  spruce  and  8,0(X)  white  spruce  ties  were 
to  be  cut  These  are  the  only  ones  to  which 
reference  will  be  made,  or  which  at  all  bear 
on  the  matters  which  will  be  discussed. 
Notwithstanding  the  evidence  tendered,  the 
court  refused  to  receive  it,  adjudged  the  con- 
tract void  under  the  statute  of  frauds,  and  a 
verdict  was  taken  for  the  company,  and 
from  the  judgment  entered  thereon  an  ap- 
peal was  taken  to  this  court 

Rogers,  Cuthbert  &  ElliSj  for  appellant 
Yeaman  &  Gove,  for  appellee. 

BISSELL,  J.  This  case  legitimately  prof- 
fers one  or  two  phases  of  a  most  interesting 
and  difficult  question,  which  has  been  raised 
in  many  actions  wherein  the  contract  which 
was  the  subject  of  the  suit  was  claimed  to 
be  within  the  statute  of  frauds.  When  the 
contract  concerns  the  sale  of  goods  and  chat- 
tels, it  has  frequently  been  necessary  to  de- 
termine whether  the  character  of  the  thing 
sold  was  to  be  ascertained  by  its  form  at  the 
time  fixed  for  delivery,  or  to  be  settled  by 
its  condition  as  it  might  have  been  at  the 
date  of  the  execution  of  the  contract  This 
query  has  been  subject  to  modification  in 
certain  classes  of  cases,  wherein  there  was 
an  agreement  to  perform  work  and  labor  on 
the  chattel,  or  there  was  some  necessity  to 
do  work  whereby  there  would  be  a  change 
in  the  essential  nature  or  form  of  the  mate- 
rial. We  shall  not  enter  on  this  discussion. 
We  shall  confine  the  case  to  very  narrow  lim- 
its. The  true  criterion  by  which  to  settle 
the  applicability  of  the  statute  may  possibly 
be  found  in  the  situation  at  the  date  fixed 
for  delivery.  Whether  this  be  or  be  not  true, 
there  can  be  no  doubt  the  present  contract 
is  In  no  sense  brought  within  the  precedents 
which  hold  the  statute  inoperative  where 
work  or  labor  is  to  be  done  to  reduce  the 
material  to  the  form  In  which  it  is  to  be  de- 
livered to  the  vendee.    Cooke  v.  Millard,  6S 
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N.  y.  852;  Finney  v.  Apgar,  81  N.  J.  Law, 
266;  Downs  ▼.  Ross,  23  Wend.  269;  Gardner 
V.  Joy,  9  Mete.  (Mass.)  177;  Lamb  v.  Crafts, 
12  Mete.  (Mass.)  353;  Bacon  y.  Parker,  137 
Mass.  309;  Edwards  t.  Railway  Co.,  48  Me. 
379;  Brown  y.  Sanborn,  21  Minn.  402;  Pres- 
cott  y.  Locke,  51  N.  H.  94.  The  present  case 
is  ^tirely  analogous  in  all  of  its  leading  fea- 
tures to  those  which  haye  been  cited.  Aa- 
Buming  it  was  within  the  contemplation  of 
the  parties  that  tlie  ties  should  be  prepared 
from  standing  timber,  or  from  logs  Which 
bad  been  cut,  the  work  to  be  done  was  in  no 
sense  the  personal  labor  of  the  contracting 
party;  and,  so  far  as  it  may  be  controlled  by 
the  terms  of  the  contract,  the  agreement 
could  as  well  have  been  fulfilled  by  the  pur- 
chase and  delivery  of  the  ties  specified  as 
by  their  preparation  from  logs  or  the  reduc- 
tion of  standing  trees  to  the  form  of  ties. 
It  was  not  agreed  between  them  ttiat  Dell 
fibould  cut,  manufacture,  and  deliver,  but  It 
was  simply  an  agreement  to  deliver  so  many 
ties  of  fixed  dimensions,  and  of  certain  de- 
scriptions, at  a  named  price.  The  contract 
does  not  even  apprach  what  are  sometimes 
called  "border-line  cases,"  to  which  it  is  ex- 
ceedin^y  difficult  to  satisfactorily  apply 
well-settled  rules.  No  well-considered  mod- 
em case  has  treated  an  agreement  like  this 
as  outside  the  statute.  We  therefore  con- 
clude the  agreement  was  within  it,  and  sub- 
ject to  its  provisions. 

The  circumstance  that  the  number  40,000 
is  mentioned  concurrently  with  the  specifica- 
tion of  red  spruce  ties  does  not  operate  to 
aid  the  contract  and  render  it  valid.  The 
contract  is  to  be  taken  as  an  entirety  and  in- 
divlBible,  and  whatever  it  contains  must  be 
taken  to  be  parts  of  (Hie  and  the  same  thing, 
and  we  must,  from  all  its  terms,  be  able  to 
conclude  what  the  parties  bad  agreed  re- 
specting each  mentioned  item.  Scott  v.  Bail- 
way  Co.,  12  Mees.  &  W.  31;  Baker  v.  Uig- 
glns,  21  N.  Y.  397;  Clark  v.  Baker,  5  Mete, 
(^lase.)  452.  While  we  regard  the  memoran- 
dum as  wanting  in  some  of  the  essential  ele- 
ments of  a  valid  contract,  we  do  not  place 
our  conclusion  as  to  its  Insufficiency  on  the 
neglect  to  state  the  time  at  which  the  ma- 
terial was  to  be  delivered.  The  contract  is 
BO  entirely  defective  that  we  do  not  care  to 
enter  into  the  discussion  of  this  very  trouble- 
some question.  Many  well-considered  cases 
hold  the  law  will  supply  any  omission  to 
state  the  time  within  which  goods  are  to  be 
delivered,  and  hold  a  contract  performable 
within  what  the  law  would  adjudge  to  be  a 
reasonable  time  after  the  goods  are  called 
for.  The  same  rule  might  apply  if  goods 
were  to  be  delivered  at  a  particular  place, 
and  the  offer  of  delivery  was  within  what 
the  law  would  term  a  reasonable  time  svftise- 
quent  to  the  execution  of  the  agreement. 
Manufacturing  Co.  y.  Croddard,  14  How.  446. 
It  is  quite  posslUe  tliat  this  principle  might 
■ot  be  applicable  to  the  presftot  ease,  and 


that  It  is  within  the  cole  which  requires  & 
definite  statement  of  the  date  of  perform- 
ance, because  there  Is  some  mention  made  of 
the  time  of  delivery  in  the  memorandum. 
We  prefer  to  leave  this  question  unnoticed, 
because  the  other  defects  are  more  manifest 
and  less  troublesome.  All  agree  that  the 
terms  of  the  bargain  must  be  so  stated  as  to 
render  it  possible  therefrom  to  gather  what 
the  parties  have  agreed  to.  Tested  by  tliis 
very  general  rule,  which  is  sufficient  for  our 
purpose,  a  simple  Inspection  of  the  memoran- 
dum will  demonstrate  its  insufficiency.  We 
are  unadvised  by  its  terms  wliat  number  of 
ties  of  the  yarious  descriptions  were  agreed 
to  be  delivered  by  the  contracting  party.  If 
the  40,000  is  referable  only  to  the  red  spruce 
ties,  then  the  agreement  is  absolutely  silent 
as  to  what  the  parties  contracted  respecting 
the  dry  and  green  white  spruce,  and  tlie  culls 
or  the  sets  or  the  lumber.  If  the  number  is 
to  be  taken  as  applicable  to  all  the  different 
varieties,  we  cannot  ascertain  what  part  of 
each  the  parties  contracted  for.  There  is 
the  same  difficulty  with  respect  to  the  num- 
ber of  switch  sets  which  were  to  be  famish- 
ed, the  number  of  culls  which  were  to  be 
delivered,  and  the  amount  of  lumber  wliicb 
Dell  was  to  supply.  There  was  no  agree- 
ment to  supply  a  certain  definite  thing,  or  a 
certain  number  of  articles  of  a  particular  de- 
scription of  the  various  sorts  specified,  nor 
did  the  railroad  company  agree  to  acceiTt 
specific  articles  of  a  given  number  or  quanti- 
ty. If  the  company  had  brought  suit  against 
Dell  for  the  specific  performance  of  the  con- 
tract, it  would  have  found  insuperable  diffi- 
culty to  furnish  a  basis  on  which  the  court 
could  decree  a  performance.  Under  these  cir- 
cumstances, the  other  party  must  be  subject 
to  a  like  difficulty  when  he  brings  an  action 
to  recover  damages  for  a  failure  to  perform. 
The  necessity  to  express  the  subject-matter 
of  the  contract  in  the  memorandum,  or  some 
other  writing  to  which  reference  is  made,  la 
pretty  generally  acknowledged.  1  Reed.  St. 
Frauds,  IS  418,  216;  Bailey  v.  Ogden,  3  Jotins. 
398;  Breaid  v.  Munger,  88  N.  C.  297;  Cum- 
mer y.  Butts,  40  Mich.  322;  Ross  v.  Purse,  17 
Colo.  24,  28  Pac.  473;  Epplcb  v.  CUfford.  » 
Colo.  493.  There  is  considerable  doubt  wheth- 
er this  memorandum  is  a  contract  at  all,  or 
amounts  to  anything  more  than  an  offer  to 
sell,  which  might  or  might  not  be  accepted 
by  the  railroad  company,  as  they  should  de- 
termine. The  nature  of  the  memorandum 
and  many  of  its  features  would  tend  strong- 
ly to  support  the  appellee's  contention  that 
such  Is  its  inherent  character.  Without  de- 
ciding this  precise  question,  we  do  hold  the 
memorandum  Insufficient  to  take  the  case 
out  of  the  operation  of  the  statute,  and  the 
district  court  did  not  err  in  holding  it  yold 
and  unenforceable.  The  district  court  com- 
mitted no  error  in  the  trial  of  the  case,  and 
its  judgment  will  therefore  be  affirmed.  At* 
firmed. 
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BUROHINBLL  r.  BUTTERS. 

(Court  of  Appeals  of  Colorado.     Jan.- 13, 1886.) 

Beplkvis — OwNKBSHip— Proof    undbr  Qbnbbai. 
DsaiAI. — HUSBAHD  AUD  Win— Sbpabatb  Pbop- 

BBTT  OF  WiFB— Oirr  rsoH  Hdsbaho— Kbasorb 
OF  Damaobs. 

1.  In  replerin,  to  recorer  goodB  in  the  hands 
of  an  officer,  seized  on  attachment  against  the 
plaintifTs  hnsband,  wbe/e  plaintiff  pleaded  title 
generally,  and  supported  the  allegation  bj  proof 
of  a  gift  from  her  husband,  evidence  that  the 
husband  owed  the  debt,  upon  which  the  property 
was  taken,  when  the  alleged  gift  was  made,  and 
was  then  insolvent,  was  admissible,  nnder  a 
general  denial. 

2.  The  MOTisioiis  of  Gen.  St.  i  2266  (Mills' 
Ann.  St.  {  90(T7),  specifying  the  property  a  wife 
may  hold  in  her  own  ngh^  free  from  the  con- 
trol or  debts  of  her  hnsband,  exclude  gifts  from 
the  husband,  except  certain  articles  enumerated : 
and  a  wife  cannot  establish  title  to  honsehold 
goods,  as  a^inst  creditors  of  her  hnsband,  by 
proTing  a  gift  from  him. 

3.  A  husband  cannot  invest  his  wife  with 
title  by  gift  to  property  owned  by  a  former  wife, 
who  died  intestate,  leaving  him  as  her  only  heir, 
as  against  the  creditors  of  the  deceased  wife. 

4.  The  measure  of  damages  for  goods  con- 
verted is  their  actual  yalne,  and  not  what  It 
would  cost  to  replace  them  with  new  goods. 

Error  to  district  conrt,  Arapahoe  connty. 

Action  by  Luda  B.  Butters  against  Wil- 
liam K.  Burchlnell.  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed. 

This  was  an  action  of  replevin  brought  by 
the  defendant  In  error  against  the  plaintiff 
for  tbe  lecoveiy  of  chattels  (honsehold  fur- 
niture, a  piano,  etc.)  taken  by  tbe  plaintiff 
in  error,  as  sheriff,  by  writ  of  attachment,  in 
a  suit  against  Sara  L.  Butters  and  Henry  A. 
Butters,  defoidant  in  eiror  (plaintiff)  claim- 
ing to  be  the  owner  of  the  chattels.  Henry 
A  Batters  and  Sara  L.  Butters  were  hus- 
band and  wife,  and  while  that  relation  ex- 
isted bought  a  house.  Tbe  title  was  made  to 
the  -wife,  and  husband  and  wife  Jointly  ex- 
ecuted notes  for  the  purchase  money.  The 
bouse  was  furnished  with  the  goods  in  con- 
troversy in  this  suit,  the  property  of  the  wife, 
Sara  Ik  Husband  and  wife  Jointly  occupied 
the  house,  and  used  the  fnmiture,  until  the 
death  of  Sara  L.  Subsequently,  the  hnsband 
remained  in  possession  and  occupation,  as- 
sisted by  a  housekeeper.  Sara  L.,  as  far  as 
ai^iears  by  the  record,  died  Intestate,  and  no 
administration  of  her  estate  was  had;  the 
indebtedness  upon  the  Joint  notes  remaining 
unpaid.  While  affairs  were  in  this  condition, 
on  July  0,  1891,  Henry  A.  married  defendant 
In  error.  Installed  her  In  the  house,  and  at- 
tempted, as  shown  by  the  evidence,  to  in- 
vest her  with  the  ownership  ct  the  goods  in 
controversy.  Althoogb  In  some  unimportant 
particulars  tbe  witnesses  failed  to  agree,  the 
evidence  was  substantially  the  same,  as  re- 
hearsed by  those  present,  and  was  that  at 
tbe  wedding  breakfast  the  husband  made  tbe 
new  wife  a  present  of  tbe  household  goods 
and  the  borse  and  phaeton.  "He  did  not 
make  a  speech;  Just  sat  there,  and  said  she 
should  have  the  borse  and  buggy,  and  tbe 
booaehold  goods.    That  was  all  that  was  said 


and  done  about  that."  In  the  language  of 
another  witness,  Mr.  Butters  said  "that  he 
then  and  there  gave  her  all  the  household 
effects,  and  the  horse,  Dick,  and  phaeton  and 
harness.  These  were  enumerated.  They 
had  been  the  property  of  the  former  Mrs. 
Butters."  Butters  and  wife  occupied  tbe 
bouse,  and  used  the  furniture,  boise,  and 
phaeton,  until  November  foUowbtg,  when  the 
wife,  as  testified  to,  had  to  "go  to  a  Iowa: 
altitude,"  left  Colorado,  and  has  not  since  re- 
turned. Butters  remained  some  time  later, 
rented  the  house  and  furniture,  collected  the 
rent,  used  horse  and  phaeton,  when  he,  too, 
left  for  a  tower  attitude,  and  has  not  since 
returned.  On  the  20tb  day  of  July,  1892,  C. 
H.  McLaughlin  sued  out  an  attachment  on 
two  overdue  promissory  notes  of  $250  each, 
made  by  Sara  L.  and  Henry  A.  Butters, 
which  was  levied  upon  the  goods  in  contro- 
versy. At  the  time  of  the  levy  the  goods 
were  in  the  possession  of  McLaughlin,  plain- 
tiff In  attachment  Tbe  case  was  tried  to 
the  court,  finding  and  Judgment  for  the  plain- 
tiff (defendant  in  error),  and  a  writ  of  en'or 
sued  out,  and  case  brought  to  this  court. 

Bennet  &  Bennet,   for  plaintiff  In  error. 

REBD,  P.  J.  (after  stating  the  facts). 
Many  errors  are  assigned,  several'  of  which 
it  win  not  be  necessary  to  discuss.  Upon  the 
trial  defendant  asked  leave  to  amend  his  an- 
swer of  general  denial,  after  the  plaintiff  had 
offered  the  evidence  In  regard  to  title  by  gift 
from  the  husband,  claiming  surprise,  and 
tendered  a  verified  amendment,  alleging, 
among  others,  the  fact  that,  at  the  time  of 
the  alleged  gift  and  pretended  transfer  of  the 
property,  and  for  some  time  before,  C.  H.  Mc- 
Laughlin was  a  bona  fide  creditor  of  the 
husband,  H.  A.  Butters,  and  that  he  was 
insolvent  at  the  time  of  the  alleged  gift 
The  amendment  was  denied.  Upon  the  trial 
evidence  to  establish  the  Insolvency  was  of- 
fered, and  refused,  on  tbe  ground  that,  the 
answer  being  a  general  denial,  the  evidence 
could  not  be  received;  that  fraud  must  be 
specially  pleaded,  etc.  The  only  allegation 
in  the  complaint,  being  that,  on  the  date  of 
the  levy,  plaintiff  was  the  owner  and  entitled 
to  the  possession,  was  fully  answered  by  the 
general  denial.  There  was  nothing  to  dis- 
close the  origin  or  source  of  title  in  the  com- 
plaint Consequently,  ^t  could  not  be  trav- 
ersed. Section  3007,  Mill's  Ann.  St  (section 
2260,  Gen.  St),  is  as  follows:  "What  Property 
of  Married  Woman  Remains  Her  Own.  The 
proiierty,  real  and  personal,  which  any  wo- 
man In  this  state  may  own  at  the  time  of 
her  marriage,  and  the  rents,  issues,  profits 
and  proceeds  thereof,  and  any  real,  personal 
or  mixed  property  which  shall  come  to  li«r 
by  descent,  devise  or  bequest,  or  the  gift  of 
any  person  except  her  husband,  including 
Ing  presents  or  gifts  from  her  husband,  as 
Jewelry,  silver,  tableware,  watches,  money 
and  wearing  apparel,  shall  remain  her  sole 
I  and  separata  property,  iiotwlth8taii$Ins  her. 
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marriage,  and  not  be  subject  to  the  disposal 
of  her  husband,  or  liable  for  his  debts."  The 
property  in  controyersy,  It  will  be  seen,  is 
not  such  that  it  can  be  made  the  sole  and 
separate  property  of  the  wife  by  a  gift  from 
the  husband;  and,  to  maintain  her  right, 
some  title  known  to  the  law  must  haye  been 
established.  Where  husband  and  wife  are 
Hying  together,  the  legal  presumption  Is  that 
such  property  as  that  in  controyersy  is  the 
property  of  the  husband.  Allen  y.  Eldridge, 
1  Colo.  288.  And  where  the  wife  goes  to  a 
lower  altitude,  leayes  the  property  In  the  full 
possession  of  the  husband,  who  exercises 
full  control,  and  falls  to  assert  title,  the  pre- 
sumption is  stronger.  Any  competent  proof 
to  show  the  pretended  title  inyalid,  or,  in  oth- 
er words,  to  show  that  the  plaintiff  was  not 
the  owner,  was  admissible,  under  the  plead- 
ings; and,  when  the  eyidence  disclosed  a 
supposed  title  by  gift  of  property,  of  a  char- 
acter not  allowed  by  statute,  the  testimony 
of  the  insolyency  of  the  husband  prior  to  the 
gift,  and  at  the  time,  was  clearly  admissible 
to  establish  want  of  title.  It  was  not,  as 
supposed  by  the  learned  Judge,  a  question  of 
fraud,  that  should  haye  been  specially  plead- 
ed. If,  at  the  time  of  the  attempted  gift,  the 
husband  was  Insolyent,  no  title  could  pass 
by  the  gift,  and  the  eyidence  under  the  issue. 
If  the  learned  Judge  supposed  or  believed  It 
to  be  inadmissible,  the  question  of  amend- 
ments being  almost  entirely  in  the  discretion 
of  the  court,  to  refuse  the  amendment  and 
proof  was  an  abuse  of  discretion.  A  funda- 
mental trouble  was  the  lack  of  ownership  of 
the  property  with  which  the  husband  at- 
tempted to  endow  the  new  wife  at  the  wed- 
ding breakfast  It  Is  shown  by  the  evidence 
that  it  was  the  property  of  the  former  wife. 
The  title  to  the  house  was  In  her,  and  re- 
mained so  until  sold  out  on  the  trust  deed 
after  her  death.  There  was  no  will  nor  ad- 
ministration. The  attachment  was  sued  out 
on  the  Joint  notes  of  the  husband  and  former 
wife,  which,  consequently,  were  the  debts 
of  the  deceased  wife.  In  the  absence  of 
children,  the  husband,  as  snryiyor,  succeeds 
to  the  wife's  estate;  but  such  estate  Is  what 
remains  after  paying  the  wife's  debts,— the 
balance.  If  a  wife  dies  owning  separate  and 
indiyldual  property,  and  also  owing  debts, 
the  property,  like  that  of  any  other  individ- 
ual, is  liable  for  such  debts  as  in  this  case, 
and  the  generosity  of  the  husband  unavail- 
ing, from  the  simple  fact  that  he  had  no 
title. 

Another  error  was  In  the  measure  of  dam- 
age. The  court  gave  Judgment  for  $1,500,— 
the  whole  amount  claimed.  The  proper  In- 
quii-y  was  the  value  of  the  property  at  the 
time  of  the  seizure.  Several  witnesses  fixed 
It  at  from  $700  to  $800.  Witnesses  for  plain- 
tiff put  It  at  $1,500,- not  on  the  basis  that 
the  goods  were  worth  that  at  a  fair  valua- 
tion, or  would  bring  that,  but  upon  the  theory 
that  it  would  cost  that  to  replace  them.  The 
latter  estimate  was  adopted  by  the  court 


The  cost  of  replacing  them  might  perhaps, 
haye  been  one  method  of  arriving  at  the 
value;  but  It  must  have  been  of  the  same 
kind  of  goods,  that  had  been  in  use  for  the 
same  length  of  time,  and  in  the  same  condi- 
tion, not  of  new  goods.  By  reason  of  the 
error  In  regard  to  the  proper  measure  of 
damage,  the  judgment  was  excessive.  For 
the  reasons  given,  the  Judgment  must  be  re- 
versed, and  cause  remanded.    Reversed. 


DENVER  &  R.  G.  R.  CO.  v.  ROBERTS. 

(Court  of  Appeals  of  Colorado.     Jan.  13,  189C) 

Pbaotiob  IK  Civil  Cases — Aqkeeme?it  of  Coch- 
BBL— DuTT  OP  Connx  to  Observe. 
By  agreement  of  counsel  in  open  court, 
an  action  was  set  down  for  trial  on  a  certain 
date,  with  the  condition  that  if,  on  account  of 
the  probable  absence  of  defendant's  attorney 
from  the  state,  he  was  unable  to  be  present  on 
that  date,  there  should  be  a  postponement 
The  attorney  was  called  away,  as  anticipated, 
and  notified  the  Judge  before  going.  Held,  that 
it  was  error  to  allow  the  action  to  be  tried  on 
the  day  set  in  the  absence' of  any  counsel  for 
defendant. 

Error  to  Las  Animas  cotmty  court 
Action  by  James  H.  Roberts  against  the 

Denver  &  Bio  Grande  Railroad   Company. 

Judgment  for  plaintiff,  and  defendant  brings 

error.     Reversed. 

Morton  E.  8tey«is,  for  plaintiff  In  error. 
John  A.  Gbrdon,  for  defendant  In  error. 

REED,  P.  J.  Defendant  In  error  brought 
suit  to  recover  the  value  of  a  Jersey  cow 
alleged  to  have  been  killed  by  an  engine  of 
the  plaintiff  through  negligence,  and  an  an- 
swer of  general  denial  and  contributory  neg- 
ligence was  filed.  On  August  13,  ISiH,  the 
case  was  tried  ex  parte  by  the  court  without 
a  Jury;  the  plaintiff  appearing  in  person  and 
by  counsel,  the  defendant  corporation  not 
having  been  represented.  The  court  found 
for  the  plaintiff  in  the  sum  of  $100,  for  which 
Judgment  was  entered,  from  which  error  was 
prosecuted  to  this  court 

The  only  ground  urged  for  reversal  to  nov- 
el. I  can  find  no  precedent,  and  the  conclu- 
sion of  this  court  must  be  based  upon 
grounds  of  right  and  Justice,  In  the  absence 
of  decided  cases.  On  the  26th  of  June,  coun- 
sel for  both  parties  being  present  the  case 
was  set  for  trial  on  August  13tb,  with  the 
understanding  that  if  counsel  for  the  defend- 
ant was  necessarily  absent  from  the  coonty, 
and  In  Arizona  or  New  Mexico,  where  be 
had  business  In  settling  an  estate  of  which 
he  was  administrator,  the  case  should  on 
that  date  be  reset  for  trial  at  some  subse- 
quent time.  The  Judge  of  the  court  stated 
"that  he  knew  it  was  necessary  for  counsel 
to  be  absent,  to  attend  to  the  business  of  the 
estate";  and  counsel  for  plaintiff  said  that 
In  case  counsel  "was  necessarily  absent  the 
case  could  be  continued  until  such  time  as 
counsel  could  be  present"  Soon  after  that 
date,  counsel  went  to  Arizona  on  business 
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connected  with  the  estate,  also  to  New  Mex- 
ico, retumed  to  the  city  of  Trinidad  on  Au- 
gust 7th.  remained  but  one  day,  and  left 
again  for  New  Mexico.  On  that  date  (Au- 
guBt  7th)  he  saw  the  Judge  of  the  court,  and 
Informed  him  "that  It  would  be  impossible 
to  be  present  on  the  13th  day  of  August, 
at  the  time  said  cause  was  conditionally  set 
for  hearing,  and  then  and  there  asl^ed  said 
county  Judge  to  continue  said  cause  until 
such  time  as  afSant  could  return  and  attend 
the  trial  thereof,  and  then  and  there  asked 
said  court  If,  under  the  agreement  of  qounsel 
made  in  open  court,  defendant's  rights  would 
be  protected.  The  said  county  judge  then 
and  there  stated  to  affiant  that  it  would  be 
all  right;  that  the  Interest  of  the  defendant 
in  said  cause  would  be  protected  against  a  de- 
fault, upon  the  grounds  that  affiant  was  nec- 
essarily absent  on  important  business  for 
said  estate."  Counsel  did  not  see  the  oppos- 
ing counsel  nor  notify  him  of  his  Inability  to 
try  the  case  on  August  13th,  and  he  left  for 
New  Mexico  on  the  evening  of  the  7th,  and 
did  not  return  unUl  some  time  after  the  date 
of  the  trial.  There  was  no  controversy  In 
regard  to  the  facts.  They  were  set  up  by 
Terifled  motion  to  ^et  aside  the  judgment, 
and  supported  by  an  additional  affidavit  The 
motion  alleged  the  contract  made  in  open 
court  with  opposing  counsel,  the  interview 
with  the  court  on  August  7th,  and  that  by 
reason  of  the  premises  the  defendant  was 
not  represented;  alleging  that  defendant 
had  good  and  sufficient  defense  to  the  action 
in  law  and  fact,  and  deposited  money  In 
court  to  pay  the  accrued  costs.  The  court 
denied  the  motion  to  vacate  the  Judgment, 
but  made  the  following  certificate:  "On  or 
about  the  26tb  day  of  June,  Mr.  Gordon,  aa 
attorney  for  plaintiff,  and  Mr.  Stevens,  as 
attorney  for  defendant,  appeared  in  court, 
and  agreed  that  this  cause  should  be  set 
down  for  the  13th  day  of  August;  Mr.  Ste- 
vens stating  at  the  time  that  he  was  compell- 
ed to  be  away  from  the  state  on  account  of 
business  connected  with  his  duties  as  ad- 
ministrator of  the  Sam  Doss  estate,  but  was 
perfectly  willing  to  try  the  cause  upon  that 
day,  if  he  would  be  in  town.  There  was 
other  conversation  that  passed  between  the 
plaintitTs  and  defendant's  attorneys,  that  I 
cannot  now  recall.  And  tliat,  on  or  about 
the  7th  day  of  August,  Mr.  Stevens  called  on 
me.  In  my  office,  and  stated  that  urgent 
business  connected  with  the  Doss  estate 
would  compel  him  to  leave  town  ui>on  that 
day,  and  that  he  would  have  to  go  down  Into 
New  Mexico,  and  that  it  would  be  Impossl- 
Ole  for  blm  to  be  in  attendance  on  the  trial 
of  this  cause,  set  for  the  13t)i  day  of  August, 
and  requested  me  to  see  that  no  advantage 
was  taken  of  him  in  his  absence.  I  said  to 
Mr.  Stevens  that  I  would  protect  him  In  all 
his  rights  in  the  matter,  and  I  feel  confident 
tliat  I  led  htm  to  believe  that  there  would 
be  no  trial  of  the  cause  upon  that  day,  in 
case  of  ills  absence.   On  the  day  of  the  trial, 


—the  13th  day  of  August,— Mr.  Gordon  ap- 
I>eared  with  his  witnesses;  and  I  stated  to 
Mr.  Gordon  that  Mr.  Stevens  had,  on  or 
about  the  7th  of  the  month,  called  upon 
me  and  stated  that  urgent  business  would 
compel  him  to  be  absent  from  the  trial  of 
this  cause,  and  that  I  had  promised  Mr. 
Stevens  that  I  would  see  that  no  advantage 
would  be  taken  of  him  during  his  absence. 
Mr.  Gordon  insisted  that  Mr.  Stevens  had 
agreed  with  him  that,  in  case  he  would  not 
be  present  at  the  trial  of  the  cause  on  the 
13th,,  that  he  would  give  him  notice;  that  he 
had  left  town  without  giving  him  any  no- 
tice; that  he  had  brought  his  witnesses  here; 
and  that  he  Insisted  upon  a  trial  of  this 
cause.  The  court,  relying  upon  this  state- 
ment as  being  true,  felt  that  he  could  not 
deny  the  right  of  the  trial  of  the  cause.  I 
said  to  Mr.  Gordon  to  prepare  this  judg- 
ment, and  to  note  Mr.  Stevens'  exceptions 
of  it,  and  that  the  court  would  preserve  any 
and  all  rights  he  would  have  to  an  appeaL 
This  statement  was  made  in  open  court,  im- 
mediately after  the  trial  of  this  cause,  and 
in  the  presence  of  Mr.  Gordon,  and  no  objec- 
tion was  made  thereto  on  the  part  of  Mr. 
Gordon.  I  hereby  certify  that  the  above  and 
foregoing  Is  a  true  statement  of  all  the  facts 
connected  with  the  sitting  and  trial  of  this 
cause  not  otherwise  shown  by  the  record 
herein,  and  not  including  the  evidence  of 
the  witnesses  produced  at  the  said  trial. 
Given  under  my  hand  and  seal  this  the  Ist 
day  of  September,  1894.  W.  G.  Hines,  Coun- 
ty Judge.  [Seal.]"  Which  fully  corroborates 
the  statement  of  counsel  In  the  motion  and 
affidavit 

It  readily  appears  that  the  trial  upon  Au- 
gust 13th  was  to  depend  upon  the  ability  of 
counsel  for  defendant  to  be  present  In 
other  words,  the  setting  the  case  for  trial  on 
that  date  was  not  absolute,  but  conditional, 
and  was  so  understood  by  the  court  and  op- 
posing counsel;  and,  although  due  courtesy 
might  have  required  notice  in  advance  of  the 
Inability  of  the  defendant  to  try  the  case  on 
that  date,  it  was  not  a  part  of  the  stipula- 
tion or  agreement,  and  the  right  of  the  de- 
fendant to  a  continuance  could  not  be  do- 
med for  want  of  such  notice.  The  Judge, 
in  his  certificate,  says,  "I  feel  confident  that 
I  led  him  to  believe  that  there  would  be  no 
trial  of  the  cause  upon  that  day.  In  case  of 
his  absence."  Good  faith  required  both  op- 
posing counsel  and  the  court  to  respect  the 
agreements  made.  The  fact  that  plaintiff 
had  his  witnesses  there,  and  was  ready,  was 
no  reason  for  violating  agreements.  The 
court  should  have  continued  the  case,  and 
If  counsel,  for  want  of  notice,  had  Incurred 
expense,  the  continuance  could  have  been 
made  upon  terms  that  would  have  covered 
such  expense.  In  cases  of  this  kind,  de- 
pendent entirely  upon  questions  of  fact,  de- 
fendant should  not  be  precluded  from  mak- 
ing defense.  That  it  was  misled,  and  a 
Judgment  obtained  against   It  through  no 
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fault  of  counsel,  U  apparent  To  set  aside 
the  Judgment,  and  afford  opportunity  to  de- 
fend, were  clearly  In  the  discretion  of  the 
court,  and  In  tbe  statement  of  the  court  It 
appears  that.  In  Justice  to  the  defendant,  the 
motion  to  vacate  the  judgment  should  have 
been  granted,  and  a  trial  of  the  case  had 
upon  the  merits.  To  refuse  it  was  an  abuse 
of  discretion,  for  which  tbe  judgment  will 
be  reyersed.    Reversed. 


HODGSON  T.  FOWLER. 

<Coart  of  Appeals  of  Colorado.    Jan.  13, 1896.) 

MiMiKO  Partnership— BuFFioiEKOT  op  Proof— 
Resultimo  Tbdst-  Evidenob. 

1.  Where  it  appeared,  on  an  issue  as  to 
whether  plaintiff  and  defendant  were  partners 
in  working  a  mine,  that  the  leane  thereof  was 
in  the  name  of  plaiutiff  and  another  person,  be- 
cause the  latter  would  not  have  defendant's 
name  in  it;  that  an  alleged  written  partnership 
Agreement  between  plaintiff  and  defendant  was 
lost,  and  the  testimony  relative  thereto  was 
vague  and  indefinite;  and  that  it  was  not  shown 
that  defendant  ever  participated  in  the  working 
of  the  mine,  or  shared  the  profits  and  losses 
thereof,  but  that  plaintiff  assumed  ownesship 
and  control  thereof, — there  was  no  sufficient 
proof  of  a  partnership,  though  plaintiff  stated 
that  he  had  borrowed  monej  on  alleged  part- 
nership property,  and  paid  it  out  for  partnership 
purposes. 

2.  Plaintiff's  allegations  that  he  held  certain 
property  in  trust  for  himself  and  defendant, 
and  mortgaged  the  same  for  a  loan  which  he 
used  for  the  benefit  of  himself  and  defendant  as 
partners,  and  that  defendant  purchased  said 
property  at  the  mortgage  foreclosure  sale,  and 
held  it  partly  in  trust  for  plaintiff,  were  not  es- 
tablished, where  it  appeared  that,  while  plaintiff 
held  the  property,  he  exercised  ownership  over 
it  for  eight  years,  that  plaintiff  failed  to  prove  a 
partnership  between  himself  and  defendant,  and 
that  defendant  denied  having  any  interest  in 
the  property  until  his  purchase  at  the  mortgage 
sale. 

Error  to  district  court,  ArapaJioe  county. 

Suit  in  equity  by  Joseph  Hodgson  against 
Henry  S.  Fowler  to  establish  a  resulting  trust 
In  certain  lands.  There  was  a  Judgment  for 
-defendant,  and  plalnUS  brings  error.  Affirm- 
ed. 

S.  B.  Browne  and  G.  O.  Preston,  for  plain- 
tiff In  error.  J.  P.  Heisler  and  Ben.  Safely, 
for  defendant  in  error. 

REED,  P.  J.  A  suit  In  equity  to  compel 
the  conveyance  of  a  one-fourth  interest  In  a 
number  of  lots,  the  title  to  one-half  being  In 
defendant  in  error.  It  was  alleged  In  the 
complaint  that  one  Eaton,  the  plaintiff  In  er- 
ror, and  defendant,  Fowler,  purchased  the 
lots;  that  tbe  conveyance  was  made  to  Ea- 
ton and  the  plaintiff,  each  one-half,  but  that 
the  plaintiff  held  one-fourth  in  trust  for  the 
defendant;  that  plaintiff  and  defendant  were 
partners  in  business,  and  the  purchase  made 
with  partnership  funds  or  property;  that, 
the  parties  being  in  need  of  money  for  tbe 
business  of  the  partnership,  In  November, 
18S5,  plaintiff  borrowed  from  one  Ampter 
$600,  and  gave  a  deed  of  trust  upon  tbe  prop- 
erty to  secure  It.  and  that  the  money  was 


used  for  partnership  purposes;  that,  default 
having  been  made  In  the  payment  of  the 
Ampter  debt,  the  property  was  sold  under 
the  trust  deed  on  February  18, 1887,  for  $635, 
bought  by  the  defendant  for  the  Joint  use  of 
both  parties;  that  the  defendant  denied  the 
trust,  refused  to  convey,  and  claimed  to  own 
the  property  individually;  that  in  1876  plain- 
tiff and  defendant  owned  one-half  of  the  Car 
bon  Goal  Mine,  and  Eaton  the  other  half, 
which  was  traded  for  the  lots  In  controveray; 
that,  up  to  the  time  of  the  sale  of  the  lots, 
In  1^7,  plaintiff  and  defendant  were,  as 
partners,  engaged  in  developing  mines  In 
Park  county,  tbe  expenses  to  be  equally 
borne  by  each;  that,  at  the  time  of  the  sale 
of  the  lots,  defendant  owed  plaintiff  over 
$630  for  money  advanced  by  the  plaintiff  in 
partnership  affairs.  In  excess  of  his  portion; 
that  In  1888  defendant,  upon  several  Inte^ 
views,  fully  recognized  the  claim  of  the  plain- 
tiff, etc.,— asking  that  defendant  be  decreed 
to  convey  tbe  Interest  claimed,  and  for  an 
accounting.  Defendant  answered,  denying 
every  material  allegation  of  tlie  complaint; 
denied  that  be  had  interest  in  tbe  coal  mine 
or  the  lots  until  he  purchased  at  the  sale; 
denied  partnership  in  the  coal  mine;  alleged 
tbat  Eaton  and  plaintiff  were  the  owners, 
and  that  be  contributed  nothing  to  the  pur- 
chase of  the  lots;  denied  that  plaintiff  held 
one-half  in  trust  for  him;  denied  that  In 
1885  he  and  plaintiff  were  Jointly  engaged  In 
mining  In  Park  county;  denied  that  he  and 
plaintiff  needed  money  for  partnership  pnr- 
poses;  admitted  that  plaintiff  made  the  loan 
from  Ampter;  denied  that  tbe  money  was 
obtained  or  used  for  their  Joint  benefit,  and 
that  he  ever  received  a  dollar  of  It;  plea  of 
statute  of  limitations;  that  on  tbe  momiug 
of  sale  plaintiff  told  blm  the  lots  were  to  be 
sold,  advised  him  to  purchase,  as  Ampter 
would  get  them  if  be  did  not;  was  no  agree- 
ment to  buy  for  the  use  of  plaintiff  or  any 
one  else.  Replication,  denying  affirmative 
allegations  In  answer.  A  trial  was  had  to 
the  court  After  plaintiff's  evidence  was  in, 
defendant  moved  for  a  nonsuit  which  was 
granted.  The  granting  of  the  motion  and  re- 
fusal to  grant  a  new  trial  are  assigned  as  e^ 
rors.  In  order  to  succeed  In  this  case,  plain- 
tiff was  compiled,  upon  the  trial,  to  estab- 
lish the  following  propositions:  1.  "A  part- 
nership, as  early  as  1876,  in  leasing  and 
working  the  Carbon  Coal  Mine,  In  which  de- 
fendant was  a  partner.  Plaintiff's  testimony 
Is  to  tbe  effect  that  the  lease  was  taken  and 
mine  worked  in  the  name  of  Eaton  &  Hodg- 
son, because  B}aton  would  not  have  defend- 
ant's name  in  It"  It  is  clear  that  defendant 
was  not  a  general  partner,— was  not  a  part- 
ner with  Eaton.  It  Is  not  shown  that  defend- 
ant ever  participated  In  working  or  manage- 
ment paid  losses,  or  received  profits.  The 
claim  is  that  by  virtue  of  a  written  agree- 
ment made  between  the  plaintiff  and  defend- 
ant tbe  latter  was  to  be  an  equal  partner 
with  the  plaintiff  In  bis  half  <^  the  Eaton  & 
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Hodtraon  lease.  The  agreement  was  not  pro- 
daced,  aad  the  testimony  in  regard  to  Its  pro- 
visioDS,  witness  never  having  seen  It  since, 
was,  of  necessity,  after  so  many  years,  very 
vague  and  Indefinite.  The  evidence  was  in- 
sufficient to  establish  the  partnership  alleged 
in  the  complaint.  And,  as  to  the  lease,  it 
stood  In  the  names  of  Eaton  &  Hodgson)  and 
a  one-half  interest  in  it  was  exchanged  for 
the  property  in  controversy.  The  convey- 
ance was  made  to  Eaton  &  Hodgson,— no  ccm- 
veyance  to  defendant  by  the  grantors  or 
plaintiff.  No  reason  ia  given  for  not  having 
conveyed.  It  also  shows  that,  for  several 
years,  plaintiff  assumed  ownership,  exercised 
control,  and,  to  suit  his  own  convenience  or 
necessities,  mortgaged  it  two  or  three  times. 
Trae,  he  stated  that  the  money  so  obtained 
was  used  for  partnership  purposes;  but  the 
evidence  of  a  subsequent  partnership  in  re- 
gara  to  working  and  development  of  mtaes 
is  too  indefinite  and  general  to  establish  such 
relation,  except  for  prospecting.  No  prop- 
erty iB  named,  nor  amount  stated  as  e:q;>end- 
ed.  It  rests,  generally,  upon  the  statement 
that  he  paid  out  for  partnership  purposes  all 
that  he  obtained  by  mortgages.  No  decree 
of  partnership  can  be  based  upon  such  evi- 
dence. The  whole  claim  of  right  is  based 
upon  the  fact  of  partnership.  The  right,  if 
any,  grew  out  of  partnership  transactions. 
And  no  mle  of  law  is  better  established  than 
that,  to  assert  a  right  of  that  kind,  the  exist- 
ence and  character  of  the  partnership  must 
be  established;  and  after  such  dissolution, 
and  such  a  lapse  of  time,  a  statement  and 
proof  of  the  condition  of  acconnts,  as  be- 
tween them,  must  be  established  beyond 
question.  Having  failed  to  establish  such  a 
I)artner8hlp  as  would  stamp  the  realty  in 
question  with  the  character  of  partnership 
assets,  and  charge  defendant  with  a  resolt- 
Ing  trust,  the  case  falls  from  necessity. 

2.  In  order  to  succeed,  it  was  necessary  to 
establish  two  trusts:  First,  that  of  the  plain- 
tiff, of  a  one-fourth  Interest  for  the  benefit  of 
defendant.  It  rests  entirely  upon  the  evi- 
dence of  plaintiff,  while  the  manner  of  ac- 
quiring it,  the  continued  holding  for  eight 
years,  acts  of  ownership,  payment  of  all 
taxes,  and  making  mortgages,  ccmtradict  the 
existence  of  a  title  In  trust  for  another.  De- 
fendant, in  the  verified  answer,  denied  ever 
having  any  interest  in  the  property  until  bis 
purchase  at  public  sale.  No  business  part- 
nership is  alleged  or  shown  to  have  existed 
in  18S7,  when  defendant  purchased  the  prop- 
erty. It  was  mortgaged  by  the  plaintiff.  He 
was  unable  to  protect  it.  The  property  was 
to  be  sold.  Defendant's  attention  was  called 
to  It,  and  he  became  the  purchaser,  borrowed 
$300,  by  mortgaging  other  property,  to  make 
up  the  purchase  money,  and  subsequently 
paid  it.  The  whole  purchase  price  was  paid 
by  the  defendant,  as  shown  by  the  evidence. 
To  Impress  upon  the  property  the  legal  char- 
acter of  a  trust,  resulting  from  partnership 
transaeUons,  an  existing  partnership  must 


have  been  proved,  and  a  purchase,  also,  by 
partnership  funds.  Neither  was  shown.  The 
attempt  was  to  show  that,  by  reason  of  some 
former  transaction  as  partners,  defendant 
was  indebted  to  the  plaintiff  in  some  un- 
defined. Indefinite  amount,  and  that,  by  rea- 
son of  such  indebtedness,  plaintiff  was  equi- 
tably entitled  to  one-half.  This  was  insuffi- 
cient "Besultlng  trusts  are  trusts  the  courts 
presume  to  arise  out  of  the  transactions  of 
the  parties;  as,  if  one  man  pays  the  pur- 
chase money  for  an  estate,  and  the  deed  Is 
taken  In  the  name  of  another,  courts  pre- 
sume that  a  trust  Is  intended  for  the  person 
who  pays  the  money."  1  Perry,  Trusts,  1 26. 
"An  agent  for  the  purchase  of  property  can- 
not be  declared  a  trustee  for  his  principal, 
when  he  repudiates  the  agency,  and  pur- 
chases the  property  with  his  own  funds." 
Bank  v.  Blssell,  4  Fed.  694;  Burden  v.  Sheri- 
dan, 36  Iowa,  125;  1  Perry,  Trusts,  S  135. 
"If  one  agrees  to  purchase  land,  and  give 
another  an  interest  in  it,  and  he  purchases, 
and  pays  his  own  money,  and  takes  the  title 
In  his  own  name,  no  trust  can  result."  1 
Perry,  Trusts,  |  184;  Elsler  v.  Kisler,  2 
Watts,  323;  Willlard  v.  WUliard,  56  Pa.  St. 
119;  Thorne  v.  Thorne,  18  Ind.  462;  Rogers 
V.  Simmons,  55  111.  76;  Duffy  v.  Masterson, 
44  N.  Y.  557.  Failing  to  prove  a  resulting 
trust  from  the  relation  of  the  parties,  the  use 
of  partnership  funds  in  the  purchase  of  the 
property,  or  the  money  of  the  plaintiff,  the 
plaintiff  was  compelled  to  rely  upon  oral  ad- 
missions and  declarations  to  establish  a  trust 
Those  attempted  to  be  proved  were  very 
vague  and  Indefinite,  but  their  character  was 
unimportant  made  long  subsequent  to  the 
transaction.  Such  testimony  was  inadmissi- 
ble. Unless  the  transaction  was  tainted  with 
either  actual  or  constructive  fraud,  a  trust 
could  not  be  created  by  parol.  See  our  stat- 
ute of  fraud  (1  Mills'  Ann.  St  §  2019);  Stew- 
art V.  Stevens,  10  Colo.  446, 15  Pac.  786;  Von 
Trotha  v.  Bamberger,  15  Colo.  1,  24  Pac.  883; 
Kayser  v.  Maugham,  8  Colo.  239,  6  Pac.  803; 
Shaffner  v.  Shaffner,  14fi  Pa.  St  163,  22  Atl. 
822;  Acker  v.  Priest  (Iowa)  61  N.  W,  235. 
"A  parol  agreement,  made  by  one  to  buy 
another's  land  at  trustee's  sale,  and  hold 
it  for  him,  creates  no  trust"  Kraft  v. 
Smith,  117  Pa.  St  183,  11  AU.  370;  Salsbury 
V.  Black,  119  Pa.  St  200,  13  Ati.  67;  Mlnot 
T.  Mitchell,  30  Ind.  228.  A  verbal  agree- 
ment to  purchase  land  for  the  benefit  of 
another  is  void,  under  the  statute  of  frauds, 
and  cannot  be  enforced  against  the  pur- 
chaser, who,  in  the  absence  of  fraud,  has 
paid  for  the  land  with  his  own  money,  and 
taken  a  conveyance  in  his  own  name.  1 
Perry,  Trusts,  {  78;  Von  Trotha  v.  Bam- 
berger, supra;  Bohm  v.  Bohm,  9  Colo.  1*10, 
10  Pac.  790;  Stephenson  v.  Thompson,  13  111. 
186;  PMTy  v.  McHenry,  Id.  227;  Bourke  v. 
Callanan,  160  Mass.  195,  35  N.  B.  460. 

It  follows  that  the  district  court  committed 
no  error  in  finding  for  the  defendant,  and  the 
judgment  will  be  afiirmed.    Affirmed. 
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MENTZBR  et  al.  t.  ELLISON  et  aL 
(Coart  of  Appeals  of  Colorado.     Jan.  13,  1896.) 

ATTA.CHMBNT — JCRISUIOTIONAL    DEFECT    IM    APFI- 
DATIT— COLI/ATEBAI.   ATTACK — ENJOININS 

SAI.B  UNDEB  Void  Attaohmbnt. 

1.  Under  Code,  §  92,  providing  that  no  writ 
of  attachment  shall  issue  unless  an  affidavit  is 
filed  setting  forth  that  the  defendant  is  indebted 
to  the  plaintiff,  and  alleging  one  or  more  of  the 
enumerated  causes  for  attachment,  two  aver- 
ments in  the  affidavit  (first,  of  defendant's  in- 
debtedness; and,  second,  of  the  existence  of 
some  cause  for  attachm^nt)  are  essential  to  give 
a  court  jurisdiction;  and,  where  there  is  an 
entire  absence  of  either  one  of  such  averments, 
the  omission  cannot  be  cured  bj  amendment,  un- 
der section  117,  as  an  informality  or  insuffi- 
ciency. 

2.  All  proceedings  in  an  attachment  of  prop- 
erty based  on  an  affidavit  wtiich  fails  to  aver 
juriadictional  facts  are  void,  and  may  be  col- 
laterally attacked. 

3.  An  action  in  equity  to  enjoin  the  sale  of 
property  under  a  void  attachment  may  be  main- 
tained by  another  creditor  claiming  a  lien  on  the 
property. 

4.  Code,  S  146,  providing  that  an  injunction 
shall  be  granted  to  stay  any  judgment  at  law 
for  a  greater  sum  than  the  complainant  shall 
show  himself  equitably  bound  to  pay,  and  that 
such  injunction  shall  operate  as  a  release  of  all 
errors  in  the  proceedings  enjoined,  contemplates 
only  an  injunction  in  favor  of  a  party  who  is 
liable  for  the  payment  of  the  judgment,  and  does 
not  apply  to  a  proceeding  by  third  persons  to 
enjoin  the  sale  or  property  under  an  attachment, 
and  which  does  not  seek  to  interfere  with  the 
collection  of  the  judgment  against  the  defend- 
ant therein. 

Reed.  P.  J.,  dissenting. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  ESlllson  &  Sons  against  O.  F. 
Mentzer  and  others  to  enjoin  the  sale  of  proi>- 
erty  under  proceedings  in  attachment  brought 
by  Mentzer  against  L.  Pllberg.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Norlin  &  McDuffle,  for  appellants.  Obarles 
M.  Campbell,  for  appellees. 

THOMSON,  J.  On  the  3d  day  of  January, 
1893,  O.  F.  Mentzer  brought  suit  in  the  dis- 
trict court  of  Arapahoe  county  against  L.  Fll- 
berg  to  recover  an  alleged  Indebtedness  of 
$609,  and  caused  a  writ  of  attachment  to  be 
Issued  and  levied  upon,  the  property  and  ef- 
fects of  the  attachment  defendant.  On  the 
same  day  the  appellees,  Ellison  &  Sons,  com- 
menced their  action  against  L.  Fllberg,  and 
sued  out  and  levied  an  attachment  upon  the 
same  property.  The  levy  of  the  appellees 
was  subsequent  to  that  of  Mentzer.  The  affi- 
davit upon  which  the  vnrlt  in  Mentzer's  case 
Issued  was  as  follows: 

"State  of  Colorado,  County  of  Arapahoe— 
ss.:  In  the  District  Court  of  Arapahoe  Coun- 
ty. O.  F.  Mentzer,  Plaintlft,  vs.  L.  Filberg, 
Defendant  Affidavit  in  Attachment  O.  F. 
Mentzer,  of  said  county,  being  duly  sworn, 
doth  depose  and  say  that  L.  Filberg,  against 
whom  the  said  O.  F.  Mentzer  is  about  to  sue 
ont  am  attachment,  Is  Indebted  to  him  In  the 


sum  of  six  hundred  and  nine  doUars,  and 
that  the  said  demand  Is  due  and  wholly  un- 
paid.    O.  F.  Mentzer. 

"Sworn  and  subscribed  to  before  me  this 
third  day  of  January,  A.  D.  1893.  Hatt 
Adams,  Clerk,  by  6.  S.  Richards,  Deputy." 

On  the  5th  day  of  January,  L.  Filberg  filed 
a  verified  answer  to  the  complaint  of  Ment- 
zer, admitting  the  Indebtedness  to  him  as 
stated,  and  authorizing  judgment  to  be  en- 
tered against  her  for  the  amount,  with  inter- 
est The  court,  on  the  following  day,  on  mo- 
tion of  Mentzer,  sustained  the  attachment 
and  entered  Judgment  according  to  the  de- 
fendant's answer.  Special  execution  was 
thereupon  issued  to  the  sherilf  of  Arapahoe 
county,  by  virtue  of  which  he  advertised  the 
property  taken,  to  be  sold  on  the  3l8t  day  of 
January,  1893.  This  proceeding  was  Institut- 
ed by  the  appellees,  as  plaintiffs,  to  set  aside 
the  judgment  sustaining  Mentzer's  attach- 
ment, in  so  far  as  its  efFect  was  to  give  priori- 
ty to  that  attachment  over  the  attachment  of 
the  plaintiffs,  and  to  enjoin  the  sale  by  the 
sheriff.  The  complaint  sets  forth  the  affida- 
vit upon  which  the  attachment  was  issued, 
averring  that  by  reason  of  Its  Insufficiency 
the  attachment  was  void;  alleging,  also,  that 
the  pretended  indebtedness  was  fictitious,  that 
the  note  purporting  to  evidence  it  was  not 
signed  by  L.  Filberg,  and  that  the  suit  was 
commenced,  the  attachment  Issued,  and  the 
Judgment  entered  in  pursuance  of  a  fraudu- 
lent conspiracy  among  these  defendants.  From 
the  admitted  facts  It  appears  that  the  defend- 
ant Adolph  F.  Filberg,  who  signed  the  name 
of  L.  Fllberg  to  the  note,  had  ample  authority 
to  do  so;  there  was  no  proof  or  admission  of 
fraud;  and  the  court  very  properly  found 
these  issues  against  the  plaintiffs.  But  the 
court  further  found  that  the  affidavit  was  in- 
sufficient to  authorize  the  issuance  of  the 
writ,  and  adjudged  the  attachment  void  as 
against  the  plaintiffs,  awarding  precedence  to 
the  plaintiffs'  attachment  From  this  judg- 
ment the  defendants  appealed. 

The  sole  question  for  determination  Is  wheth- 
er, as  between  these  plaintiffs  and  these  de- 
fendants, there  was  such  an  attachment  ot 
the  property  of  L.  Fllberg,  at  the  suit  ot 
Mentzer,  as  to  give  him  the  right  to  prior 
satisfaction  of  his  claim  out  of  the  attached 
property.  The  attachment  defendant,  by 
waiving  all  objection  to  the  proceeding,  and 
consenting  to  judgment,  could  not  afterwards, 
herself,  attack  the  affidavit  for  Insufficiency, 
and,  as  against  her,  the  attachment  would 
hold  the  property;  but  did  her  waiver  of  her 
own  rights  render  the  proceeding  valid  as 
against  other  attaching  creditors?  The  fol- 
lowing are  sections  92  and  117  of  the  Code: 

"Sec.  92.  No  writ  of  attachment  shall  issue 
unless  the  plaintiff,  his  agent  or  attorney,  or 
some  credible  person  for  him,  shall  ffie  in  the 
office  of  the  clerk  of  the  court  In  which  the 
action  Is  brought  an  affidavit  setting  forth 
that  the  defendant  is  Indebted  to  such  plaln- 
tUC,  stating  the  nature  and  amount  of  socb 
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Indebtednes  as  near  as  may  be,  and  alleging 
any  one  or  more  of  the  following  causes  for 
attachment,  viz.:"  (Here  follow  the  grounds 
of  attachment) 

"Sec.  117.  No  writ  of  attachment  shall  be 
quashed  nor  any  garnishee  discharged,  nor 
any  andertaking  g^Iyen  by  any  person  or 
persons  under  proceedings  by  attachment  be 
rendered  invalid,  nor  any  nile  entered 
against  a  sheriff  discharged  on  account  of 
any  informality  or  insufllcieney  of  the  origi- 
nal affidavit,  or  of  the  original  undertaking 
given  for  the  attachment,  If  the  plaintiff  or 
the  plaintiffs,  or  some  credible  pei-son,  or 
bis  or  their  agent,  or  attorney  for  him  or 
them,  shall  file  a  sufficient  affidavit  In  the 
cause;  or  if  the  plaintiff  or  plaintiffs  or  some 
tredlble  person,  or  his  or  their  agent  or  at- 
torney for  him  or  them,  shall  make  with  such 
security  as  is  required  by  this  act,  an  un- 
dertaking to  be  approved  by  the  court  In 
which  said  suit  may  be  pending,  and  when  a 
writ  of  attachment  shall  be  held  to  l»e  de- 
fective, tbe  same  shall  be  allowed  by  the 
court,  to  be  amended  In  such  time  and  man- 
ner as  it  may  direct,  and  thenceforth  the 
suit  shall  proceed  as  if  such  defective  pro- 
ceedings  had  been  originally  sufficient." 

The  question  before  us  involves  the  con- 
sideration of  the  purpose  of  the  affidavit,  the 
conditions  under  which  It  may  be  amended, 
and  the  right  of  subsequent  attaching  cred- 
itors to  question  Its  validity.  If,  when  prop- 
erty Is  attached,  there  is  no  service  of  sum- 
mons upon  the  defendant,  and  no  appear- 
ance by  blm  to  the  action,  the  proceeding  is 
purely  in  rem.  The  jurisdiction  of  the 
court  Is  confined  to  the  property  attached, 
and.  If  the  attachment  fails,  there  is  nothing 
for  the  court  to  adjudicate.  It  can  render 
no  judgment  of  any  kind.  If  the  defendant 
is  served  with  summons,  or  appears  to  the  ac- 
tion, the  proceeding  is  l>oth  in  personam  and 
in  rem.  The  court  has  jurisdiction  of  the 
person  by  virtue  of  service  of  its  process  or 
of  appearance,  and  of  the  property  by  virtue 
of  the  attachment  But  the  court  acquires  no 
jurisdiction  of  the  property  merely  by  vir- 
tue of  its  jurisdiction  of  the  person.  Waples, 
Attacbm.  107,  332.  An  affidavit  is  an  essen- 
tial prerequisite  to  the  issuance  of  a  writ 
of  attachment.  The  statute  is  prohibitory  in 
its  terma  It  provides  that  no  writ  shall  is- 
sue except  npon  affidavit  filed.  The  Juris- 
diction of  the  court  in  attachment  proceed- 
ings depends  upon  the  affidavit,  and  If  none 
is  filed  the  attachment  writ  and  all  proceed- 
ings under  it  are  void.  Hargadine  v.  Van 
Horn,  72  Mo.  370;  Wright  v.  Smith,  66  Ala. 
543;  Eads  v.  Pitkin,  3  O.  Greene,  77;  Man- 
ley  ▼.  Headl<%y,  10  Kan.  88;  Waples, 
Attacbm.  76.  But  the  affidavit  may,  in  essen- 
tial particulars,  fall  so  far  short  of  the  stat- 
utory requirements  that  it  cannot  be  regard- 
ed as  an  affidavit  for  attachment  Two 
statements  of  fact  are  required  in  the  affi- 
davit, and  each  Is  Indispensable:  It  must 
allege  an  indebtedness  from  the  defendant 
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to  the  plaintiff.  It  must  also  aver  the  exist- 
ence of  one  of  the  grounds  upon  which  the 
statute  authorizes  an  attachment  A  mere 
Indebtedness  gives  no  right  to  an  attachment, 
nor  does  the  fact  alone  that  the  defendant 
has  placed  himself  in  some  position  which, 
by  the  terms  of  the  statute,  would  authorize 
Ills  creditors  to  proceed  against  him  by  at- 
tachment A  man  to  whom  he  owes  nothing 
cannot  attach,  and  neither  can  a  man  to 
whom  he  is  indebted,  when  there  is  no  statu- 
tory cause  for  attachment  The  affidavit 
must  combine  the  allegation  of  Indebtedness 
with  the  allegation  of  cause.  If  either  Is  en- 
tirely absent,  there  Is  no  more  power  to  issue 
the  writ  than  if  there  were  no  affidavit  at 
all.  Napton,  J.,  In  Bray  v.  McClury,  53  Mo. 
185;  Dickenson  v.  Cowley,  15  Kan.  269;  Up- 
dyke  v.  Wheeler,  37  Mo.  App.  680;  Miller  v. 
Brlnkerhoff,4  Denlo,  118;  Waples,  Attachm. 
104. 

Section  117  makes  very  liberal  provision 
for  amendments  of  Informal  or  insufficient 
affidavits,  and  the  contention  Is  that  this 
affidavit  might  have  been  amended,  if  it 
had  been  objected  to  by  the  attachment  de- 
fendant, but  that,  she  having  failed  to  make 
the  objection,  the  defect  cannot  be  taken 
advantage  of  by  these  plaintiffs.  Conced- 
ing that  where  the  defect  is  a  mere  Irregu- 
larity the  attachment  cannot  be  questioned 
by  other  creditors,  or  by  persons  who  have 
become  Interested  In  the  property  after  the 
attachment  an  inquiry  whether  the  defect 
in  this  affidavit  is  a  mere  irregularity,  or 
whether  the  affidavit  is  a  sufficient  com- 
pliance with  the  law  to  be  amendable,  be- 
comes pertinent  This  section  provides  that 
no  writ  of  attachment  shall  be  quashed  on 
account  of  any  informality  or  insufficiency 
of  the  original  affidavit  if  the  plaintiff  shall 
file  a  sufficient  one.  The  "original  affida- 
vit" mentioned  is  the  affidavit  required  by 
section  92.  In  order  that  there  may  be  an 
amendment,  there  mast  be  an  original  affi- 
davit to  amend;  and  that  affidavit  must  be. 
In  some  .neasure,  a  compliance  with  the 
section  requiring  It  It  is  not  meant  that 
an  affidavit  of  any  nature,  or  containing 
any  sort  of  statement,  may,  by  amendment 
be  converted  into  a  sufficient  affidavit  for 
attachment  On  its  face,  it  must  show  at 
least  an  attempt  to  set  forth  the  facts  upon 
which  an  attachment  is  authorized.  It  is 
not  to  be  supposed  that  the  legislature  in- 
tended by  section  117  to  override  section  92, 
or  Impart  validity  to  something  which,  by 
the  terms  of  the  latter  section,  is  a  nullity. 
The  two  sections  must  be  construed  togeth- 
er, and  In  harmony  with  each  other,  as 
parts  of  the  same  act,  and  we  find  nothing 
in  the  language  of  either  which  offers  any 
serious  Impediment  to  so  construing  them. 
There  must,  before  the  writ  can  issue,  be  an 
affidavit  filed,  and  it  must  set  forth  an  in- 
debtedness so  as  to  bring  the  plaintiff  with- 
in the  class  of  persons  In  whose  favor  an 
attachment  is  allowed.   It  must  also  allege 
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the  existence  of  some  condition  which  the 
statute  makes  a  ground  of  attachment,  In 
order  to  show  the  right  of  the  plaintiff  to 
resort  to  this  remedy  for  the  collection  of 
his  debt.  These  statements  may  be  Imper- 
fect. They  may  not  be  snfflclently  full,  or 
they  may  be  amblgruous  or  obscure.  Nerer^ 
theless,  U  the  affidavit  contains  them.  It  is 
sufficient  to  invest  the  court  with  jurisdic- 
tion, and  set  its  machinery  in  motion.  Now, 
section  117  supposes  that  the  court  has  ac- 
quired Jurisdiction  of  the  attachment  pro- 
ceeding. It  supposes  the  original  filing  of 
an  affidavit  which,  although  defective,  con- 
tains enough  to  authorize  the  writ.  A  court 
has  no  power  to  make  any  order  in  a  mat- 
ter of  which  It  has  no  Jurisdiction,  and 
hence  Its  authority  to  allow  the  amendment 
of  an  affidavit,  or  the  replacing  of  an  in- 
snfficient  affidavit  with  a  sufficient  one,  must 
be  confined  to  cases  In  which  the  insufficien- 
cy Is  not  JurisdlctionaL  A  want  of  com- 
pleteness of  statement,  or  a  failure  to  aver 
directly  that  which  may  nevertheless  be 
gathered  from  the  entire  affidavit,  may  be 
cured  by  amendment.  'Such  defects  per- 
tain to  form,  rather  than  substance,  and 
render  the  proceeding  voidable,  but  not  void. 
But  the  entire  want  of  an  essential  Juris- 
dictional fact  cannot  be  supplied;  and,  lib- 
eral as  the  statute  is,  it  was  not  intended 
to  permit  a  party,  under  cover  of  an  amend- 
ment, to  Interpose  an  affidavit  where  orig- 
inally there  was  either  none  at  all,  or  one  so 
lacking  In  the  statutory  requirements  as  to 
be  equivalent  to  none  at  all.  See  Green- 
vault  V.  Bank.  2  Dong.  (Mich.)  408;  Llllard 
V.  Carter,  7  Heisk.  604;  Hall  v.  Brazleton, 
40  Ala.  406;  Whitney  v.  Brunette,  15  Wis. 
61;  Booth  V.  Rees,  26  111.  46.  The  affidavit 
in  this  case  sets  forth  no  cause  whatever  for 
attachment.  As  a  statement  of  indebted- 
ness, it  ia  defective  in  failing  to  give  the 
nature  of  the  indebtedness,  but  if  the  state- 
ment of  indebtedness  had  been  coupled  with 
a  ground  of  attachment,  so  as  to  be  an  affi- 
davit for  attachment,  this  defect  might  have 
been  remedied  by  amendment.  But,  there 
being  no  cause  for  attachment  alleged,  the 
want  could  not  be  supplied  by  amendment. 
There  was  no  authority  to  issue  the  writ, 
and  no  Hen  was  obtained  upon  the  goods 
by  Its  service.  It  is  true  that  the  attach- 
ment defendant,  by  consenting  to  the  attach- 
ment and  confessing  Judgment,  has  preclud- 
ed herself  from  making  the  objection;  but, 
while  the  attachment  would  not  now  be 
set  aside  upon  her  motion,  It  la  void  as  to 
these  plaintiffs.  The  •validity  of  their  at- 
tachment is  not  disputed.  Mentzer's  attach- 
ment gave  him  no  lien,  as  against  them, 
and  they  are  entitled  to  have  the  property 
subjected  to  the  payment  of  their  debt,  un- 
incumbered by  his  claim.  Bell  v.  Hall,  2 
Duv.  288;  Whitney  v.  Brunette,  supra;  Dick- 
enson V.  Cowley,  supra.  We  have  been  re- 
ferred to  some  cases  decided  by  the  supreme 
court  of  California   in   which   It   was  held 


that  proceedings  In  attachment  could  not  be 
collaterally  questioned,  where,  by  proper 
amendment  while  in  progress,  they  migbt 
have  been  made  regular.  We  have  exam- 
ined these  cases,  and'  find  no  disharmony  be- 
tween them  and  the  general  current  of  au- 
thority. We  find  in  them  the  same  dis- 
tinction as  elsewhere  between  proceedings 
which  are  voidable,  merely,  and  those  which 
are  absolutely  void.  The  former  cannot 
be  avoided  collaterally.  A  subsequent  at- 
tachment creditor  cannot  avail  himself  of 
their  irregularity.  But  the  general  doctrine 
that  void  proceedings  can  be  assailed  at  any 
time,  and  at  the  suit  of  any  person  inter- 
ested, is  not  questioned.  In  Dlxey  v.  FoUock, 
8  Gal.  670,  the  Uen  of  an  attaching  creditor 
was  adjudged  of  no  effect,  as  against  that 
of  one  who  attached  subsequently,  on  the 
ground  that  the  first  attachment  was  invalid 
for  Jurisdictional  reasons.  See,  also,  Mudge 
V.  Steinhart,  78  Gal.  34.  20  Pac.  147. 

It  is  further  contended  that  the  remedy 
of  the  plaintiffs  is  not  In  equity.  Counsel 
have  not  advised  us  of  any  legal  remedy  at 
the  plaintiffs'  command,  and  none  occurs  to 
us.  The  attachment  defendant  hastened  to 
confess  Judgment  long  before  she  was  re- 
quired to  appear;  leaving  the  plaintiffs  no 
time  to  intervene  in  that  action,  even  sap- 
posing  that  Intervention  by  them  would 
have  been  proper.  We  think  the  facts  bring 
the  case  within  the  Jurisdiction  of  a  court 
of  equity,  and  that  the  plaintiffs  have  not 
mistaken  their  remedy. 

In  conclusion,  counsel  say  that  the  plain- 
tiffs' injunction  operated  as  a  release  of  er- 
rors in  the  attachment  proceedings.  The 
rule  sought  to  be  Invoked  is  statutory.  Sec- 
tion 146  of  the  Code  provides  that  an  Injunc- 
tion shall  be  granted  to  stay  any  Judgment 
at  law  for  a  greater  sum  than  the  complain- 
ant shall  show  himself  not  eqnltably  bound 
to  pay,  and  that  such  injunction,  when 
granted,  shall  operate  as  a  release  of  all  er- 
rors in  the  proceedings  at  law  that  are  pray- 
ed to  be  enjoined.  This  section  contem- 
plates only  an  Injunction  in  favor  of  a  par- 
ty who  is  liable  for  the  payment  of  the 
Judgment,  and  is  therefore  inapplicable  to 
these  plaintiffs.  Furthermore,  the  errore 
released  by  an  injunction  are  those  only 
which  might  be  corrected  on  appeal  or  writ 
of  error.  The  statute  was  not  intended  to 
apply  to  a  proceeding  which  Is  absolutely 
void.  A  final  answer  to  the  objection  Is 
that  this  is  not  a  suit  to  stay  a  Judgment 
It  seeks  to  restrain  the  sale  of  certain  arti- 
cles of  property,  but  does  not  in  any  man- 
ner propose  to  interfere  with  the  Judgment, 
or  Its  collection  by  general  execution.  See 
Railroad  Co.  v.  Todd,  40  III.  89.  The  Judg- 
ment will  be  affirmed.    Affirmed. 

BISSBLL,  X,  concurs. 

REED,  P.  J.  (dissenting).  I  regret  that  I 
am  compelled  to  dissent  from  the  majority 
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opinion  in  this  case.  A  proper  regard  for  the 
views  of  my  learned  associates  requires  me 
to  state  the  grounds  of  such  dissent: 

1.  I  cannot  adopt  the  construction  of  the 
statute  as  construed  by  my  learned  associate, 
nor  the  reasoning  hy  which  the  conclusion  is 
reached  that  the  affidavit  for  the  attachment 
was  a  nullity,  and  the  affidavit  void.     He 
says,  "There  must,  before  the  writ  can  issue, 
be  an  affidavit  filed,  and  must  set  forth  an 
Indebtedness  so  as  to  bring  the  plaintiff  with- 
in the  class  of  persons  in  whose  favor  an 
attachment  is  allowed."   It  is  not  contended 
that  the  affidavit  was  not  sufficiently  full  in 
this  respect.  Cursory  examination  will  show 
that  it  was.   He  continues,  "It  must  also  al- 
lege the  existence  of  some  condition  which  the 
statute  malces  a  ground  for  attachment,  in 
order  to  show  the  right  of  the  plaintiff  to 
resort  to  this  remedy  for  the  collection  of  his 
debt."    This,  in  different  language,  Is  but  a 
reiteration  of  the  requirements  specified  In 
section  92  of  the  statute.  If  the  requirements 
of  tliat  section  were  complied  with,  there 
would  be  no  use  for  section  117.     He  con- 
tinues:    "These  statements  may  be  imper- 
fect    They  may  not  l>e  sufficiently  full,  or 
they  may  be  ambiguous  or  obscure.    Never- 
theless, if  the  affidavit  contains  them,  it  Is 
sufficient  to  Invest  the  court  with  jurisdic- 
tion."    Certainly,  if  the  allegations  in  the 
affi<laTit  "were  imperfect,  and  not  sufficient- 
ly full,"  that  would  be  a  substantial  defect, 
a  defect  in  substance,  which,  it  is  admitted, 
could   be   amended;    but   how  could   such 
amendment  be  made,  if,  as  reasoned  by  the 
learned  Judge,  by  want  of  such  statutory 
substance  the  court  could  acquire  no  Jurisdic- 
tion?    "Or,  they  may  be  ambiguous  or  ob- 
scure," and  an  amendment  will  be  allowed. 
The  latter  clause  must  be  separated  from  the 
former,  which  was  a  defect  in  substance, 
while  the  latter  is  only  of  form,  which  would 
be  amendable  without  section  117.     If  the 
affidavit  can  be  amended  in  both  form  and 
substance,  that  is  all  tiiat  I  claim.    I  take 
it  that  section  117  means  what  it  says:    "No 
writ  of  attachment  shall  be  .quashed  on  ac- 
<«nnt  of  any   Informality   or    insufficiency 
of  the  original  affidavit,"  etc.;   providing  for 
both  formal  and  substantial  amendments.  An 
insufficiency  must,  unquestionably,  be  some 
lack  of  a  substantial  statutory  requirement. 
Yet  it  is  urged  that  any  such  lack  voids  the 
writ,  and  the  court  had  no  Jurisdiction.    The 
reasoning  and  conclusion  reached  in  the  opin- 
ion, aa  I  view  them,  abrogate  section  117, 
and  leave  the  plaintiff  to  strict  compliance 
with  section  92,  or  the  quashing  of  his  writ 
for  want  of  Jurisdiction.     I  have  carefully 
examined  the  learned  opinion  to  ascertain 
from  it  what,  in  the  opinion  of  my  associates, 
the  affidavit  lacked,  but  failed  to  find  it    The 
affidavit  states  the  Indebtedness;  the  amount; 
that  It  Is  overdue  and  unpaid.    The  statute 
at  that  time  made  an  overdue  promissory 
note  ground  for  attachment  the  only  alle- 
gation lacking  was  that  it  was  evidenced  by 


a  promissory  note,  and  being  the  ftict  It  was  in 
no  respect  Jurisdictional,  and  as  It  might  have 
been  added  at  any  time  on  motion,  they,  cer- 
tainly, could  be  covered  by  the  word  "insuffi- 
ciency" In  the  statute.  Hence,  I  conclude, 
that  the  proceeding  was  not  void,  but  at  most 
voidable,  on  motion  of  the  defendant. 

2.  It  is  said  in  the  opinion  that  the  sole 
question  for  determination  is  the  validity  and 
consequent  priority  of  the  Mentzer  attach- 
ment The  controversy  In  this  case  Is  en- 
tirely in  regard  to  the  goods  attached,  and 
the  record  discloses  the  fact  that,  by  per- 
sonal service  of  summons,  the  proceeding 
was  in  personam  as  well  as  In  rem,  and  the 
attachment  only  auxiliary.  This  not  being 
an  attachment  against  a  nonresident  I  fall 
to  see  the  relevancy  and  importance  of  the 
discussion  In  regard  to  proceedings  in  rem 
and  In  personam.  It  is  said,  "The  Jurisdic- 
tion of  the  court  in  attachment  proceedings 
depends  upon  the  affidavit,  and,  if  none  Is 
filed,  the  attachment  writ,  and  all  proceed- 
ings under  it,  are  void;"  and  several  author- 
ities from  other  states  are  cited  in  support 
of  the  proposition.  The  fact  is  shown  by  the 
record  that,  by  personal  service  of  writ  of 
attachment  and  summons,  the  proceeding 
was  both  in  rem  and  in  personam,  and  the 
attachment,  as  In  all  cases  of  that  character, 
was  only  auxiliary.  I  can  find  nothing  In  the 
cases  cited  making  them  applicable  to  the 
question  in  controversy.  As  the  proceeding 
by  attachment  is  purely  statutory,  it  would 
have  been  far  more  satisfactory  had  some 
authority  been  found,  construing  our  statute, 
or  a  similar  one,  and  holding  the  affidavit 
in  this  case  void,  and  e<iulvalent  to  none  at 
all,  but  none  such  are  presented.  It  is  said, 
"The  affidavit  must  combine  the  allegation 
of  indebtedness  with  the  allegation  of  cause," 
and  several  authorities  are  cited  In  support. 
Test  the  affidavit  by  this;  we  find  the  In- 
debtedness stated  definitely,  and  the  cause, 
"overdue  and  unpaid," — which  was  sufficient, 
under  the  statute.  Here  are  both  debt  and 
cause  stated.  That  the  indebtedness  was  evi- 
denced by  a  promissory  note  was  not  stated. 
In  the  entire  discussion  I  can  find  no  author- 
ity cited  or  referred  to  sustaining  the  posi- 
tion of  the  court  while  section  117  explicitly 
declares  that  no  writ  shall  be  quashed  "on 
account  of  any  informality  or  insufficiency 
of  the  original  affidavit" 

3.  Proceeding,  the  opinion  says:  "We 
have  been  referred  to  some  cases  decided  by 
the  supreme  court  of  California  In  which  it 
was  held  that  proceedings  In  attachment 
could  not  be  collaterally  questioned  when, 
by  proper  amendment  while  in  progress, 
they  might  have  been  made  regular.  We 
have  examined  these  cases,  and  find  no  dis- 
harmony between  them  and  the  general  cur- 
rent of  authority.  We  find  In  them  the  same 
distinction  as  elsewhere  between  proceed- 
ings which  are  voidable,  merely,  and  those 
which  are  absolutely  void,"  etc.  It  will  be 
seen  that  the  whole  decision  is  based  upon 
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the  assmnptlon  that  the  proceeding  was  ab- 
solutely yold.  Our  statute  was  bodily  Im- 
ported from  Oallfornla.  Its  construction  by 
the  court  of  that  state  Is  authoritatiye,  U 
not  conclusive.  I  fear,  from  the  hasty  gen- 
eralization above  given,  that  the  examina- 
tion of  those  decisions  was  too  cursory,  and 
that  they  cannot  be  so  easily  disposed  of. 
It  appears  to  be  the  well-settled  law  of  that 
state  that  the  sufficiency  of  the  affidavit,  and 
the  regularity  of  the  attachment  proceed- 
ings, cannot  be  questioned  and  raised  col- 
laterally by  one  not  a  party  to  the  proceed- 
ing. In  Porter  v.  Pico,  55  Cal.  165,  the  court 
held:  "This  lien  was  not  affected  by  any 
Irregularities  In  the  attachment  itself,  nor 
was  it  uestroyed  by  the  Judgment  rendered 
In  the  attachment  suit.  Any  Irregularities 
In  obtaining  it  were  waived  by  the  defend- 
ant to  the  suit  when  he  appeared  and  an- 
swered without  taking  advantage  of  them, 
by  motion  or  otherwise.  In  the  course  of 
the  proceedings.  The  process  Is  merely  aux- 
iliary, and  the  Judgment  In  the  action  covers 
all  irregularities."  In  Scrivener  v.  Dietz, 
68  Cal.  1,  8  Pac.  609,  an  almost  identical 
question  in  regard  to  the  Irregularity  of  the 
affidavit,  was  presented.  The  court  said: 
"Notwithstanding  the  infirmity,  the  attach- 
ment was  not  void.  It  was  only  voidable 
at  the  instance  of  the  attachment  defend- 
ant, and  could  not  be  assailed  collaterally  by 
a  stranger."  And  see,  also,  Moresi  v.  Swift, 
15  Nev.  215,  where  the  same  statute  was 
construed.  In  the  opinion,  Dlxey  v.  Pollock, 
8  Cal.  570,  and  Mudge  v.  Stelnhart,  78  Cal. 
34,  20  Pac.  147,  are  cited;  and,  in  regard  to 
the  first,  it  is  said  that  the  lien  of  the  first 
attaching  creditor  was  adjudged  of  no  ef- 
fect, as  against  that  of  a  subsequent  attach- 
ing creditor,  on  the  ground  that  the  first  at- 
tachment was  invalid  for  Jurisdictional  rea- 
sons. The  citation  and  statement  are  liable 
to  mislead,  unless  the  case  is  examined.  The 
learned  Judge  who  wrote  the  opinion  seems 
mistaken.  There  were  three  attachments 
against  the  same  defendant,  in  all  of  which 
plaintiffs  had  recovered  Judgment:  First, 
Adams  v.  Pollock;  second.  Pollock  T.  Pol- 
lock; third,  Dixey  v.  Pollock.  In  the  first 
there  was  an  irregularity  in  the  papers.  In 
the  lower  court  it  was  held  fatal,  and  Judg- 
ment awarded  to  Pollock,  plaintiff.  Dixey 
(the  third)  appealed,  and  the  supreme  court 
held  that  the  Irregularity  In  the  first  papers 
(Adams  Case)  was  not  fatal,  reversed  the 
Judgment  In  favor  of  Pollock  (the  second), 
and  gave  it  to  Adams  (the  first  attaching 
creditor),  using  the  following  significant  lan- 
guage: "When  the  contest  Is  between  crea- 
itors,  all  the  equities  are  in  favor  of  the  most 
diligent.  The  subsequent  execution  or  at- 
tachment creditor  can  claim  no  equitable  re- 
lief. •  •  ♦  And  it  is  well  settled  that  a 
stranger  caanot  Interfere  upon  the  ground 
of  irregularity."  A  case  more  fatal  to,  and 
at  variance  with,  the  conclusions  reached, 
can  hardly  be  found.     An  examination  of 


the  case  of  Mudge  y.  Stelnhart,  78  Cal.  34, 
20  Pac.  147,  cited,  will  show  nothing  In  Ihie 
or  In  common  with  the  questions  here  pre- 
sented. The  defendant  was  a  nonresident; 
the  proceeding  purely  in  rem,  in  an  action 
of  tort.  The  court  held:  First,  that  attach- 
ment was  purely  statutory,  and  could  have 
no  force  except  in  the  cases  provided  by 
the  statute;  second,  "The  existence  of  a 
contract,  express  or  implied,  is  an  essen- 
tial basis,  without  which  no  writ  of  at- 
tachment can  properly  Issue,  and  as  In  this 
case  the  action  was  founded,  not  upon 
contract,  but  upon  the  fraud  and  wrongful 
acts  of  the  defendant,"  it  was  held  void. 
Its  want  of  applicability  to  the  questions  in 
this  case  is  at  once  apparent  In  support  of 
my  position  here  taken  I  will  also  respect- 
fully call  attention  to  Cooper  v.  Reynolds,  10 
Wall.  319;  Pennoyer  y.  Neff,  95  U.  S.  714; 
Carothers  v.  Click,  Morris  (Iowa)  54;  Dunn 
V.  Crocker,  22  Ind.  324  (where  it  is  said.  "Ob- 
jections to  the  regularity  of  attachment  pro- 
ceedings cannot  be  first  raised  in  collateral 
suits").  See,  also,  Drake,  Attachm.  {  273; 
McComb  V.  Reed,  28  CaL  285;  Morgan  v. 
Avery,  7  Barb.  657;  Newton  y.  Bank,  14 
Ark.  9;  Morse  v.  Smith,  47  N.  H.  477;  Sper- 
ling y.  Levy,  1  Daly,  95.  It  is  said  in  the 
opinion,  "The  two  sections  [Code,  {§  92,  117] 
must  be  construed  together,  and  In  harmon; 
with  each  other,  as  parts  of  the  same  act" 
I  can  see  nothing  incompatible  in  the  two 
sections  that  needs  construction,  or  requires 
the  affidavit  to  be  held  void  In  order  to  har- 
monize the  sections.  Section  92  is  a  general 
statute,  and  sets  forth  what  the  afiidavit 
shall  contain  In  order  to  render  the  attach- 
ment effective  against  the  chattels  of  the 
defendant  If  the  requirements  are  not  com- 
plied with,  defendant  may  move  to  quash. 
Then  the  special  statute  (section  117)  de- 
clares that  the  proceedings  shall  not  be 
quashed,  by  reason  of  Irregularity  and  insuffi- 
ciency, if  plaintiff  shall  amend  and  reform 
the  affidavit,  and  the  authorities  are  conclu- 
sive that  the  matter  is  confined  entirely  to 
the  parties.  If  the  defendant  overlooks  or 
disregards  the  defects,  he  waives  them,  and 
can  legally  do  so,  as  In  case  of  any  other 
waiver,  and  the  Judgment  cannot  be  attack- 
ed by  outsiders. 

4.  There  was  a  fatal  defect  In  proof,  as  well 
as  in  the  complaint, — no  allegation  that  the 
attachment  of  api)ellees  was  valid;  that  it 
was  ever  levied  upon  the  goods  In  controver- 
sy, or  upon  anything  else.  Nor  is  there  any 
such  fact  stipulated.  The  record  shows  that 
appellees  made  no  proof  nor  offered  any  evi- 
dence, whatever,  of  any  attachment  proceed- 
ings, nor  any  Judgment  The  whole  thing 
rests  uiKm  the  allegation,  "•  •  •  and  caus- 
ed to  be  issued  a  wrtt  of  attachment  which 
writ  of  attachment  was  directed  to  the  sher- 
iff of  Arapahoe  county,  whereby  the  said 
sheriff  was  to  attach  the  rights,  credits,  mon- 
eys, and  effects,  goods  and  chattels,  of  the 
aaid  L.  Filberg,  wherever^  they  might  he 
jitizedbyCOOgle 
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fonnd."  Absolutely  nothUg  eitber  In  com- 
plaint or  evidence  to  show  any  levy  npon,  or 
legal  claim  to,  tiie  goods  In  controversy. 
How  conld  the  corrrt  assume  tbat  tbe  at- 
tachment proceedings  were  regular,  and  that 
the  judgment  was  regular,  and  decree,  without 
exhibits  or  evidence,  a  valid  Judgment,  than 
by  attachment  of  appellees,  and  tbat  the  "sub- 
sequent  and  Junior  attachments  of  plaintiffs 
•  •  •  shall  have  precedence  over  the  defend- 
ant O.  P.  Mentzer's  attachment  and  proceed- 
ings thereunder"?  The  court  was  compelled 
to  assume  that  appellees'  attachment  and 
Judgment  were  valid,  that  they  were  levied 
upon  the  goods  in  controversy,  and  that  there 
vras  not  other  and  different  property  oat  of 
which  the  money  could  be  made.  My  learn- 
ed associates  assume  the  same  facts,  adopt 
them,  and  affirm  the  decree.  I  cannot  so  do. 
The  complaint  wbs  fatally  defective,  and 
conferred  no  Jurisdiction,  and  there  was  ab- 
solutely DO  proof  on  which  the  decree  could 
be  based. 

5.  The  question  ot  the  Jurisdiction  ot  the 
court  of  equity  to  declare  a  Judgment  at 
law  void,  and  substitute  and  give  precedence 
and  priority  to  another  supposed  Judgment, 
allied  to  exist,  has  not,  in  my  opinion,  re- 
ceived tbat  careful  attention  that  its  impor- 
tance requires.  It  briefly  says:  "Oounsel 
have  not  advised  us  of  any  legal  remedy  at 
the  plaintiffs'  command,  and  none  occurs  to 
ns.  Tbe  attachment  defendant  hastened  to 
confess  Judgment  long  before  she  was  re- 
quired to  appear,  leaving  the  plaintiffs  no 
time  to  intervene  in  that  action,  even  sup- 
posing that  intervention  by  them  would  have 
been  proper.  We  think  the  facts  bring  the 
case  within  the  Jurisdiction  of  a  court  of 
equity,  and  that  the  plaintiffs  have  not  mis- 
taken their  remedy."  What  facts  are  refer- 
red to  as  bringing  the  case  within  the  Juris- 
diction of  a  court  of  equity?  Certainly  not 
the  haste  of  tbe  defendant  in  recognizing  the 
validity  of  the  attachment  and  confessing 
Judgment  before  the  return  day.  Under  our 
statutes,  and  numerous  decisions,  defendant 
could  legally  prefer  one  creditor,  and  ex- 
clude others.  It  is  done  on  a  large  scale  ev- 
ery month, — ^the  entire  stock  and  business 
transferred  to  a  creditor,— and  the  first  inti- 
mation to  the  other  creditors  is  a  change  of 
sign,  and  the  declaration  of  ownership.  Yet 
It  cannot  be  claimed,  unless  fraud  Is  estab- 
lished, tliat  such  disposition  of  the  entire 
stock  confers  Jurisdiction  on  a  court  of  equi- 
ty. The  defendant  might.  In  the  first  In- 
stance, liave  made  a  full  bill  of  sale,  or 
confessed  Judgment;  and  a  court  of  equity 
would  have  been  powerless  to  review,  or 
declare  the  traneoction  void,  in  the  absence 
of  fraud,— much  less,  decree  the  priority  of 
another  creditor.  The  entry  of  a  Judgment 
at  law,  and  the  issuing  of  an  execution,  and 
tbe  declaring  it  void,  and  substituting  anoth- 
er, were  in  the  same  court,  by  different 
Judges,  and  afford  a  curious  commentary  on 
the  administration  of  the  law;  and  the  fact. 


as  stated  in  the  opinion,  that  appellees  had 
no  legal  remedy,  would  not  confer  Jurisdic- 
tion upon  a  court  of  equity.  It  Is  far  from 
the  fact  tbat  a  court  of  equity  has  Jurisdic- 
tion because  the  plaintiff  may  allege  that  he 
has  no  remedy  at  law.  There  are  numerous 
cases  like  the  present,  where  parties  have  no 
rights  that  can  be  enforced  In  either  equity 
or  at  law.  In  reviewing  actions  at  law,  the 
court  of  chancery  is  confined  In  very  narrow 
limits.  The  law  Is  clearly  and  concisely 
stated  In  2  Story,  Eq.  Jur.  8§  1570-1575,  and 
is  so  at  variance  with  the  views  of  my  asso- 
ciates that  I  cannot  refrain  Ax>m  quoting 
from  section  1573:  "In  matters  where  the 
Jurisdiction  of  the  courts  of  law  and  equity 
Is  entirely  concurrent,  the  adjudication  of  the 
court  of  law  is  conclusive  upon  courts  of  eq- 
uity. And  a  court  of  equity  will  not  Inter- 
fere to  relieve  a  party  from  such  adjudica- 
tion, except  upon  the  ground  of  newly-dis- 
covered matter  since  tbe  trial,  of  fraud  In 
obtaining  tbe  Judgment,  or  of  some  Inevita- 
ble accident  or  mistake."  Section  1575:  "It 
seems  to  be  conclusively  settled  that  a  Judg- 
ment can  only  be  Impeached  In  a  court  of 
equity  for  fraud  In  Its  concoction.  It  is  said 
there  Is  no  case  In  which  equity  has  ever  un- 
dertaken to  question  a  Judgment  for  irregu- 
larity." See  Emerson  v.  Udall,  13  Vt.  477; 
Pettes  V.  Bank,  17  Vt  435;  Carrington  v. 
Holablrd,  17  Conn.  530;  Shottenklrk  v. 
Wheeler,  3  Johns.  Oh.  275;  Baker  v.  Morgan, 
2  Dow,  526;  Elliott  v.  Balcom,  11  Gray,  280; 
Boles  V.  Johnston,  23  Oal.  226.  In  Drake, 
Attachm.  g  262,  It  is  said  that,  for  Irregu- 
larities in  tbe  proceedings,  "other  attaching 
creditors  cannot  make  themselves  parties  to 
the  proceedings  for  the  purpose  of  defeating 
them  on  that  account,  nor  will  a  bill  in  equi- 
ty lie  In  favor  of  a  Junior  attacher  to  set 
aside  a  senior  attachment  on  tbe  ground  of 
insufficiency  of  tbe  affidavit  oo  which  It  wa6 
Issued";  citing  numerous  authorities.  And 
see  Fridenberg  v.  Plerson,  18  Cal.  152;  Dlxey 
V.  Pollock,  8  Cal.  570;  McPherson  v.  Snow- 
den,  19  Md.  197;  Buckley  v.  Lowry,  2  Mich. 
410;  Curtis  V.  Steever,  36  N.  J.  Law,  304; 
Thompson  v.  Meek,  3  Sneed,  271;  Danaher 
V.  Prentiss,  22  Wis.  299;  Nelson  v.  Turner,  2 
Md.  Ch.  73.  The  only  allegations  In  the  com- 
plaint that  could  confer  Jurisdiction  on  a 
court  of  equity  were  that  the  suit  of  Mentzer 
against  Filberg  "was  commenced  unjustly 
and  without  foundation,"  and  tbat  no  indebt- 
edness existed,  and  that,  "far  the  purpose  of 
defrauding  her  creditors  and  the  plaintiff," 
etc.,  she  colluded  with  plaintiff  and  othei-s, 
and  confessed  Judgment,  etc.  These  charges 
were  abandoned,  and  no  proof  offered  In  sup- 
port of  them,  and  the  court  below  found  the 
debt  valid.  After  such  finding,  the  court 
was,  under  the  authorities,  divested  of  Juris- 
diction foir  any  purpose  whatever, — power- 
less to  afford  Injunctive  relief,  which  was  the 
only  relief  it  could  have  granted,  had  the 
charges  of  fraud  and  collusion  been  sustain- 
ed.   I  have  been  unable  to  find  a  case  where 
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a  court  of  equky,  with  concurrent  Jurisdic- 
tion, assumed  the  right  to  review  and  retry 
a  esse,  and  set  aside  a  judgment  at  law, 
where  either  fraud,  collusion,  accident,  or 
mistake  was  not  alleged  and  established;  and 
In  this  oase  the  court  below,  without  proof 
of  any  character  whatever,  had  to  assume 
that  the  second  attachment  was  regular,  and 
this  court  Is  required  to  indulge  the  same 
presumption,  and  to  hold,  first,  that  the  al- 
leged attachment  was  regular,  and  without 
even  an  allegation  or  peoot  that  any  Judg- 
ment had  been  obtained,  or  any  proof  wliat- 
ever  of  any  indebtedness  from  Fllberg  to 
appellees,  hold  the  Judgment  of  Mentzer  void, 
and  the  goods  liable  on  the  second,  on  the 
bare  allegation  that  FQberg  was  Indebted, 
and  they  "had  caused  to  be  issued  a  writ  of 
attachment,  which  was  directed  to  the  Aer- 
1ft  of  Arapahoe  county,"  with  no  allegation  or 
proof  that  the  writ  had  ever  been  served.  I 
cannot  indulge  in  such  presumption  in  a  case 
even  In  equity.  Leaving  out  all  the  legal 
questions  above  dlsoussed,  on  the  pleadings, 
and  with  no  proof,  the  court  was  without 
Jurisdiction  or  po^er  to  recognize  tiie  claim 
of  appellees,— much  less,  subrogate  a  prior 
Judgment  to  it. 


STATE  ex  rel.  CUTTING,  Superintendent 

of  Public  Insi  ruction,  v.  LA  GRAVE, 

State  Controller.    (No.  1,458.) 

(Supreme  Goart  of  Nevada.     Feb.  3,  1896.) 

State  Supkristbsdbrt  or   Instkcctiom  —  Cox- 

PBNSATIOS. 

1.  St  1891,  p.  104,  provides  that  the  super- 
intendent of  instruction  shaii  .receive  a  certain 
compensation  as  ex  officio  clerk  of  tlie  suprome 
court,  ex  oflScio  state  librarian,  ex  officio  curator 
of  the  state  museum  and  secretary  of  the  board 
of  directors  of  the  orphans'  home,  in  addition  to 
bis  salary  as  superintendent.  By  St.  1893,  p. 
32,  the  act  making  the  superintendent  ex  officio 
librarian  and  clerk  was  repealed,  and  these  posi- 
tions were  attached  to  the  office  of  the  secretary 
of  state,  but  notbine  was  said  in  regard  to  the 
superintendent's  salary  as  curator  and  secre- 
tary. Held,  that  the  superintendent  was  not  en- 
titled to  receive  any  of  the  compensation  attach- 
ed in  solido  to  the  four  ex  officio  offices. 

2.  That  the  legislature,  in  making  the  ap- 
proprintion  for  the  salary  of  the  superintendent 
for  180.5  and  1896,  appropriated  a  sum  equal  to 
his  salary  as  superintendent  and  that  attached 
to  bis  former  ex  officio  offices,  is  immaterial. 

Original  proceeding  on  the  relation  of  H. 
O.  Cutting,  as  superintendent  of  public  in- 
struction and  ex  officio  curator  of  the  state 
museum,  against  C.  A.  La  Grave,  state  con- 
troUer,  for  a  writ  of  mandamus.    Denied. 

H.  C.  Cutting,  in  pro.  per.  Robt  M.  Beat- 
ty,  Atty.  Gen.,  for  respondent. 

BIGELOW,  C.  J.  The  relator,  as  state  su- 
perintendent of  public  instruction,  applies 
for  a  writ  of  mandamus  to  compel  the  re- 
spondent, as  state  controller,  to  draw  a  war- 
rant in  his  favor  for  the  sum  of  $200,  salary 
due  him  for  the  month  of  November,  1895. 
He  contends  that  he  Is  entitled  to  a  salary 


of  $2,400  per  year,  while  the  respondent  con- 
tends he  la  only  entitled  to  $1,000.  This  con. 
tention  constitutes  the  question  to  be  decid- 
ed In  this  proceeding. 

By  St.  1891,  p.  32,  tbe-leglslatore  provided 
that  after  January  1,  1895,  "the  superin- 
tendent .of  public  Instruction  shall  be  ex  of- 
ficio clerk  of  the  supreme  court,  ex  officio 
state  librarian,  and  ex  officio  curator  of  the 
state  museum."  At  the  same  session.  In  a 
general  act  fixing  the  salaries  of  state  of- 
ficials (St  1891,  p.  lot),  it  was  provided  that 
after  January  1,  1805,  there  should  be  paid 
"to  the  superintendent  of  public  Instruction, 
one  thousand  dollars,  payable  out  of  the 
general  school  fund;  to  the  superintendent 
of  public  instruction,  aa  ex  officio  cleik  of  the 
supreme  court,  ez  officio  state  librarian,  ex 
officio  curator  of  the  state  museum,  and  sec- 
retary of  the  board  of  directors  of  the  state 
orphans'  home,  fourteen  hundred  dollars." 
At  the  next  session  (St.  1883,  p.  32)  the  act 
above  referred  to,  making  the  superintendent 
ex  officio  cleric  and  ex  officio  librarian,  was 
repealed,  and  those  positions  were  attached 
to  the  office  of  secretary  of  state;  but  noth- 
ing was  said  concerning  the  superintendent's 
salary  as  ex  officio  curator,  or  ex  officio  sec- 
retary of  the  orphans'  home  board,  offices 
conferred  upon  bim  by  other  statutes.  The 
office  of  superintendent,  and  the  various  ex 
officio  offices  mentioned  In  these  statutes,  are 
each  a  separate  and  distinct  office,  and  their 
being  vested  in  the  same  person  does  not 
change  their  nature  in  this  respect  State 
V.  Laughton,  19  Nev.  202,  8  Pac.  Hi;  People 
V.  Durick,  20  Cal.  94;  Klnsey  v.  Kellogg,  65 
Cal.  Ill,  3  Pac.  405.  It  is  very  clear  that 
the  salary  of  $1,400,  which,  by  the  act  of 
1891  was  to  be  paid  to  the  superintendent 
was  the  salary  attached  to  all  four  of  those 
ez  officio  offices,  and  constitutes  the  com- 
pensation for  discharging  the  duties  of  all 
of  them.  It  was  to  be  paid  In  solido,  and  no 
particular  sum  was  fixed  as  the  salary  of 
any  one  of  them.  This,  of  course,  did  not 
matter,  so  long  as  all  the  offices  were  vested 
In  one  person;  but  now  that  that  person  is 
no  longer  clerk  and  librarian,  it  becomes 
highly  Important,  for  he  certainly  is  not 
now  entitled  to  the  salary  attached  to  those 
positions.  The  result  Is  that  the  law  fixing 
the  salary  has  become  inoperative.  The  su- 
perintendent is  no  more  entitled  to  the  whole 
salary,  because  of  the  two  positions  that  he 
still  holds,  than  is  the  secretary  of  state, 
because  of  the  two  now  vested  in  talm.  But 
that  under  the  clrcnmstances,  no  part  of  the 
salary  can  be  pold  to  the  secretary,  was, 
in  principle,  decided  In  State  v.  Hallock,  19 
Nev.  371,  12  Pac.  488,  and  the  same  prin- 
ciple is  applicable  here.  In  fact  that  case 
Is  virtually  decisive  of  this.  There  an  ap- 
propriation bad  been  made  for  the  payment 
of  the  lieutenant  governor,  as  such,  and  as 
ez  officio  librarian  and  adjutant  general,  of 
which  he  had  lost  the  two  latter  posltionB 
by  failing  to  give  an  official  bond,  and  they 
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bad  become  vested  In  another  person.  The 
coort  said:  "The  sum  appropriated  was  set 
apart  In  soUdo  for  the  payment  of  all  the 
services  to  be  rendered  by  that  officer.  C!on- 
diiions  hare  arisen  which  prevent  the  em- 
ployment of  the  fund  In  this  manner,  and  the 
appropriation  has  become  InoperatiTe."  In 
the  case  at  bar,  so  far  as  the  present  ques- 
tion is  concerned,  it  is  the  statute  fixing  the 
salary  that  has  become  inoperative,  but  the 
principle  Is  the  same.  Klnsey  v.  Kellogg,  65 
Cal.  Ill,  3  Pac.  405,  is  a  case  squarely  in 
support  of  the  conclusion  announced  here; 
and  to  the  same  eCCect  is  San  Luis  Obispo 
Co.  V.  Darke.  76  Cal.  92,  18  Pac.  11&  In  the 
latter  case  the  court  said:  "By  the  act  of 
March  31,  1876,  It  was  provided  that  the 
'county  clerk'  should  receive  a  certain  annual 
salary,  as  his  only  compensation,  in  all  three 
capacities,  as  county  clerk,  .county  auditor, 
and  county  recwder.  After  1881,  and  while 
a  different  person  was  the  Incumbent  of  each 
of  the  three  offices,  the  county  clerk  was  en- 
titled to  receive  no  portion  of  the  salary  fix- 
ed by  the  law  of  1876.  The  law  became  in- 
operative, because  it  was  Intended  to  be 
operative  only  while  the  three  offices  were 
filled  by  one  person."  The  statute  of  1891, 
fixing  the  relator's  salary,  having  become  in- 
operative, so  far  as  the  ex  officio  offices  are 
concerned,  there  is  no  statute  fixing  any  sal- 
ary for  the  offices  of  curator,  and  secretary 
of  the  orphans'  home  board,  and,  without 
statutory  authority  for  its  payment,  no  com- 
pensation can  be  recovered  by  a  public  of- 
ficer.   Mechem,  Pub.  Oft.  $  856. 

In  the  vratroprlation  act  of  1895  (St.  1896, 
p.  70)  the  legislature  appropriated  the  sum 
of  $4,800  from  the  general  school  fund  for 
the  payment  of  the  relator's  salai?  as  supeiv 
intendent,  and  ex  officio  curator  of  the  state 
museum,  for  the  fiscal  years  of  1895  and 
1896,  and  the  relator  argues  that  this  in- 
dicates the  intention  of  that  body  that  he 
ahonld  be  paid  a  salary  of  $2,400  per  year. 
It  probably  does  indicate  that  the  legisla- 
ture of  1895  supposed  his  salary  to  be  that 
amount,  but.  If  so,  it  was  a  misapprehension, 
and  it  does  not  follow  from  the  appropriation 
that  the  law  becomes  what  they  then  sup- 
posed It  was.  Suth.  St  Const.  §  402;  Van 
Norman  v.  Jackson  Circuit  Judge,  45  Mich. 
2M,  7  N.  W.  796;  Davis  v.  Delpit,  25  Miss. 
415;  Byrd  v.  State,  57  Miss.  243.  In  the 
latter  case  the  court  said  (page  247),  "An  en- 
actment of  the  legislature  based  on  an  evi- 
dent misconception  of  what  the  law  is  will 
not  have  the  effect,  per  se,  of  changing  the 
law  so  as  to  make  It  accord  with  the  miscon- 
ception." The  puriKtse  of  the  general  appro- 
priation act  Is  to  provide  funds  tor  carry- 
ing on  the  state  government.  The  mere  fact 
that  money  is  appropriated  for  an  officer's 
salary,  or  for  any  other  purpose,  does  not, 
of  itself,  make  that  money  payable  to  any 
particular  person.  There  must  stUl  be  tome 
authority  of  law  to  Justify  the  controller  in 
drawing  a  warrant  for  11;  or  the  treasurer  in 


paying  It  out.  Gen.  St  f  1811.  If  more  is 
appropriated  than  Is  sufficient  for  the  par- 
Ucular  purpose  designated,  it  is  to  be  covered 
back  Into  the  general  fund  at  the  end  of  the 
flscal  years  (State  v.  Hallock,  20  Nev.  73, 
15  Pac  472);  If  less  It  does  not  repeal  a 
former  act  fixing  an  officer's  salary,  unless 
such  clearly  appears  to  have  been  the  Inten- 
tion (Mechem,  Pub.  Off.  |  857;  State  v. 
Steele,  67  Tex.  200;  State  v.  Cook,  Id.  205). 
It  may  be,  and  very  likely  Is,  that  both  the 
legislatures  of  1893  and  of  1895  supposed  the 
superintendent's  salary  was  fixed  at  $2,400 
per  year,  and  that  they  Intended  him  to  have 
that  salary;  but,  if  such  is  the  case,  they 
did  not  manifest  that  intention  in  such  a 
manner  that  it  has  become  law,  and  conse- 
quently It  cannot  be  taken  notice  of  by  of- 
ficers or  courts.  Appllcaticm  for  the  writ  de- 
nied. 

BELKNAP,  J.,  concurs. 

BONNIFIEO),  J.  (concurring).  I  concur 
in  the  above  opinion,  that  the  writ  prayed  for 
in  this  case  must  be  denied,  not  on  the 
ground  that  the  $1,400  provision  of  the  sal- 
ary act  of  1891,  relating  to  the  salary  of  the 
superintendent  of  public  instruction,  has  be- 
come inoperative,— for  I  do  not  consider  that 
it  has  become  so,— but  uixxi  the  ground,  in 
my  opinion,  that  the  general  appropriation  bill 
of  1895,  In  so  far  as  it  appropriates  more  than 
$1,000  annually,  out  of  the  school  fund,  to- 
wards the  payment  of  the  superintendent's 
salary,  never  became  operative.  That  part 
of  the  appropriation  properly  made  out  of 
the  school  fund  having  been  exhausted,  and 
no  appropriation  having  been  made  out  of 
the  general  state  fund  for  the  payment  of 
the  balance  of  his  salary,  he  is  subjected  to 
the  necessity  of  awaiting  the  proper  action 
of  the  legislature  for  the  balance  of  his  sal- 
ary. Although  this  is  unfortunate  and  to 
be  regretted,  it  Is  true  and  unavoidable. 


STATE  ex  rel.  TAYLOR  v.  LORD  et  al.» 

(Supreme  Court  of  Oregon.     Jan.  27,  1896.) 

FoBLic  Buildings— Site— State  Exbcctivb  Of- 
ficers—Injonction.  . 

1.  The  commissioners  of  public  buildings 
will  not  be  eujoined  from  erecting  a  branch  in- 
sane asylum  at  a  place  remote  from  the  seat  of 
government,  on  the  ground  that  if  said  commis- 
sioners were  enjoined,  and  if  the  asylum  were 
erected  on  a  tract  owned  by  the  state,  nearer 
to  the  government  seat,  the  cost  of  the  land,  and 
the  expenses  for  the  erection  of  outbuildings 
and  services  of  a  superintendent  and  some  as- 
sistants, would  be  saved  to  the  state,  where  it. 
does  not  appear  that  if  the  injunction  issued  the 
latter  site  would  be  selected. 

2.  Injunction  will  not  lie,  at  the  suit  of  a 
private  person,  whose  complaint  was  signed  by 
a  district  attorney,  to  enjoin  the  board  of  com- 
missioners of  public  buildings,  composed  of  the 
governor  and  other  state  officers,  from  executing 
the  provisions  of  an  act  directing  them  to  locate 
the  site  for  a  branch  insane  asylum  in  one  of 
several  counties  named  by  the  legislature,  to 


1  Rehearing  denied. 
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gurchase  a  tract  of  land  at  the  place  selected,  to 
ire  a  competent  architect  to  prepare  the  plana 
for  the  buildings,  and  to  perform  other  duties  in 
connection  herewith,  though  the  law  is  alleged 
to  be  unconstitutional  on  the  ground  that  it  does 
not  direct  that  the  asylum  be  located  at  the  ieat 
of  government. 

Appeal  from  circuit  court,  Marlon  coun- 
ty;   H.  H.  Hewitt,  Judge. 

Suit  by  the  Btate  of  Oregon,  upon  the  re- 
lation of  A.  C.  Taylor,  to  enjoin  William 
P.  Lord  and  others,  constituting  the  board 
of  commissioners  of  public  buildings,  from 
executing  the  provisions  of  an  act  relative  to 
the  location  and  erection  of  a  branch  insane 
asylum.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  appeal.    Reversed. 

This  is  a  suit  to  enjoin  the  defendants, 
William  P.  Lord.  H.  R.  Kincald,  and  Phil 
Metschan,  in  their  capacity  as  a  state  board 
of  commissioners  of  public  buildings,  from 
carrying  into  effect  certain  acts  of  the  legis- 
lative assembly  providing  for  the  construc- 
tion of  a  branch  asylum  in  the  eastern  por- 
tion of  the  state,  and  appropriating  money 
therefor,  because  of  the  alleged  unconstitu- 
tionality of  the  portions  thereof  locating  such 
asylum  In  eastern  Oregon.  The  amended 
complaint,  omitting  the  caption  and  formal 
parts,  is  as  follows: 

"That  the  relator  herein,  in  connection 
with  other  citizens  of  the  state  of  Oregon, 
is  a  resident  taxpayer  within  said  state,  and 
owns  property  within  said  state  subject  to 
taxation  therein.  That  the  defendants, 
Wm.  P.  Lord,  H.  R.  Elncaid,  and  Phil  Met- 
schan, are,  in  the  order  in  which  their  names 
appear  in  this  amended  complaint,  the  gov- 
ernor, secretary  of  state,  and  state  treasurer 
of  the  state  of  Oregon,  and  as  such  consti- 
tute the  board  of  commissioners  of  public 
buildings  for  said  state  of  Oregon,  and  as 
such  board  are  bound  to  expend  large  sums 
of  the  moneys  of  plaintiff,  to  be  raised  by 
taxation,  for  the  purposes  hereinafter  more 
fully  stated,  which  expenditures  the  plain- 
tiff alleges  are  unlawful,  and  repugnant  to 
the  organic  law  of  the  state  of  Oregon, 
namely:  The  said  board,  by  virtue  of  the 
powers  vested  in  them  as  such  board,  are 
about  to  expend  large  sums  of  money  be- 
longing to  the  plaintiff  in  the  purchase  of 
lands  at  some  point  east  of  the  Cascade 
mountalhs  for  the  purpose  of  constructing 
what  is  alleged  to  be  a  branch  asylum  in 
the  eastern  portion  of  said  state,  as  one  of 
the  public  institutions  of  the  state,  which 
said  acts  of  the  defendants  aforesaid  they 
claim  to  exercise  under  and  by  virtue  of  a 
so-called  act  of  the  legislative  assembly  of 
the  said  state  purporting  to  have  been  pass- 
ed by  said  legislature  at  the  17th  biennial 
session  thereof,  which  said  act  was  filed  in 
the  office  of  the  secretary  of  state  on  the 
21st  day  of  February,  1893.  That,  of  the 
aforesaid  moneys  of  the  plaintiff,  said  de- 
fendants propose  to,  and,  unless  restrained 
by  this  honorable  court,  will,  expend  of  the 
moneys  of  the  plaintiff  then  claimed  to  have 


been  appropriated,  and  also  subsequently  ap- 
propriated by  the  18tb  biennial  session  of 
said  legislature,  the  stun  of  $165,000,  in  the 
construction  of  said  buildings,  and  fitting 
the  same  for  use,  and  for  lands  on  which  to 
erect  said  buildings.  That  the  said  defend- 
ants, as  such  board,  threaten  to,  and  are 
about  to,  appoint  three  citizens  of  the  state 
of  Oregon,  to  be  known  as  supervisors  of  the 
worl£  of  constructing  such  buildings,  in  some 
of  the  counties  east  of  the  Cascade  moun- 
tains, more  than  three  hundred  miles  from 
the  seat  of  tbe  government  of  said  state, 
which  said  alleged  supervisors  are  to  hare 
charge  of  the  woric  of  constructing  such 
buildings  on  lands  to  be  purchased  and  paid 
for  by  them  of  the  moneys  of  the  plaintiff, 
and  threaten  to,  and  are  about  to,  direct 
said  supervisors  to  expend  large  sums  of 
money  belonging  to  the  plaintiff  aforesaid 
in  advertising  for  plans  and  specifications 
for  such  buildings,  and  are  about  to  proceed 
to  construct,  in  pursuance  of  said  so-called 
act  of  said  legislature  aforesaid,  a  branch 
insane  asylum  and  a  public  institution,  to- 
gether with  outbuildings,  excavations,  and 
appurtenances  thereto  which.  In  the  Judg- 
ment of  said  alleged  supervisors,  may  be 
necessary,  under  the  direction  and  supervis- 
ory control  of  the  defendants  hereinbefore 
named,  and  are  about  to  expend,  of  moneys 
of  the  plaintiff  aforesaid,  the  sum  of  $1,- 
SOO,  to  the  said  so-called  supervisors,  for 
their  alleged  services  In  tbe  construction  of 
said  worli.  That  the  said  defendants,  as 
such  board,  propose  to,  and,  unless  restrain- 
ed, will,  if  said  buildings  are  permitted  to 
be  constructed  and  erected,  employ  a  super- 
intendent to  conduct  said  institution,  at  a 
salary  of  $2,500  per  annum,  and  assistant 
physicians  and  attendants,  all  to  be  allow- 
ed the  same  compensation  now  fixed  by  law 
for  like  officers  and  attendants  at  the  state 
insane  asylum  at  Salem.  That  the  said 
proposed  expenditures  of  the  plaintiff's  mon- 
eys aforesaid,  if  permitted,  would  be  con- 
trary to  law  and  the  constitution  of  tlie 
state  of  Oregon,  In  that  the  said  Institution 
is  not  being  constructed  at  the  seat  of  gov- 
ernment of  the  said  state,  but  more  than 
three  hundred  miles  therefrom;  that  tbe  ex- 
penditures extend  to  the  equipping,  fumlsli- 
ing,  officering,  and  maintaining  the  same, 
and  will  greatly  Increase  the  burden  of  tax- 
ation, and  require  the  expenditure  of  $100,- 
000  more  than  would  be  necessary  to  ex- 
pend in  the  construction  of  like  buildings 
at  the  seat  of  government.  And  the  plain- 
tiff further  alleges:  That  the  annual  cost  of 
maintaining  the  same  after  It  Is  equipped 
and  ready  for  use  will  be  $50,000  per  an- 
num more  than  would  be  necessary  to  be 
expended  in  maintaining  like  services  for 
the  unfortunate  insane  of  said  state,  if  tbe 
same  facilities  are  provided  therefor  In  con- 
nection with  the  institution  now  in  opera- 
tion at  the  seat  of  government  That,  no- 
less  restrained  by  this  honorable  coart,  the 
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defendants  will  purchase  and  pay  for  the 
lands  aforesaid;  contract  therefor,  and  build 
and  pay  for  said  building;  appoint  the  su- 
perrlsors,  and  employ  superintendents,  phy- 
sicians, and  attendants,  upon  salaries  as 
aforesaid,— all  to  be  paid  out  of  the  public 
funds  of  the  state  of  Oregon,  raised  by  tax- 
ation, thereby  greatly  Increasing  plaintiff's 
burden  of  taxation,  to  the  great  and  irrep- 
arable injury  of  plaintiff.  That  plainUfT 
has  no  plain,  speedy,  or  adequate  remedy  at 
law  for  the  redress  of  the  grievances  herein 
complained  of.  Wherefore,  plaintiS  prays 
that  an  injunction  may  Issue  restraining 
the  defendants,  and  their  agents,  servants, 
and  attorneys,  from  using  the  moneys  of 
the  plaintiff  for  any  of  the  purposes  which 
they  propose,  ad  specified  in  the  complaint, 
and  that  on  final  hearing  said  injunction  be 
made  perpetual,  and  for  such  further  order 
or  relief  as  may  be  meet  with  equity,  and 
also  for  costs  and  disbursements.  James 
McCain,  District  Attorney  for  the  Third  Ju- 
dicial District  H.  J.  Bigger  and  W.  H. 
Holmes,  Attorneys  for  Plaintiff. 

"State  of  Oregon,  County  of  Marion— ss.: 
1,  A  Cw  Taylor,  being  first  duly  sworn,  say 
tbat  I  am  the  person  commencing  the  above 
action  as  relator  for  and  in  behalf  of  the 
state  of  Oregon;  that  I  have  read  the  fore- 
going complaint,  and  know  the  contents 
thereof;  that  I  believe  said  complaint  to  be 
'iTue.    A.  C.  Taylor. 

"Subscribed  and  sworn  to  before  me  this 
2iid  day  of  March,  1885.  Webster  Holmes, 
-Notary  Public  for  Oregon.     [Seal.]" 

The  defendants  demurred  to  the  complaint 
upon  the  ground  that  It  does  not  state  facts 
BQfficient  to  constitute  a  cause  of  suit,  which 
demurrer  being  overruled,  the  defendants  an- 
swered. A  trial  was  bad  upon  the  issues 
thus  Joined,  resulting  in  a  decree  in  accord- 
ance with  the  prayer  of  the  complaint,  from 
which  defendants  appeaL 

J.  G.  Moreland  and  Wm.  P.  Lord,  for  ap- 
pellants.   H.  J.  Bigger,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
When  this  case  was  here  before  (37  Pac.  906; 
41  I'ac.  1104),  we  held  that  a  private  indi- 
vidual could  not  have  public  officers  enjoined 
from  using  public  funds,  unless  it  could  be 
shown  tliat  some  civil  or  property  rights  were 
helag  invaded,  or.  In  other  words,  that  the 
individual  was  going  to  get  hurt  by  the  trans- 
action. Upon  that  principle  it  was  decided 
tbat  he  should  be  required  to  show  that  the 
location  and  building  of  the  branch  asylum 
in  eastern  Oregon  would  be  attended  with 
greater  cost  and  expense  than  If  constructed 
at  the  capital,  thereby  increasing  the  burden 
of  taxation  which  would  be  imposed  upon 
him,  with  ethers,  whose  duty  it  Is  to  con- 
tribute to  the  support  of  the  government. 
It  was  also  held  that  the  state,  suing  In  Its 
corporate  capacity  for  the  protection  of  its' 
property  rlgt-.ts,  stood  in  no  different  or  bet- 


ter position  In  this  regard  than  an  Individual. 
This  doctrine  is  supported  by  high  author- 
ity. Allen,  J.,  In  People  v.  Canal  Board  of 
New  Xork,  55  N.  X.  <i»5,  says:  "When  the 
state,  as  plaintiff,  invokes  the  aid  of  a  court 
of  equity,  it  is  not  exempt  from  the  rules 
applicable  to  ordinary  suitors;  that  is,  it 
must  establish  a  case  of  equitable  cogniz- 
ance, and  a  right  to  the  peculiar  relief  de- 
manded." And  as  is  said  by  the  same  emi- 
nent Jurist  in  People  v.  Ingersoll,  68  N.  Y. 
14:  "A  distinction  is  to  be  observed  between 
actions  by  the  people  or  the  state,  in  right  of 
the  prerogative  incident  to  sovereignty,  and 
those  founded  upon  some  pecuniary  interest 
or  proprietary  right  The  latter  are  governed 
by  the  ordinary  rules  of  law  by  which  rights 
are  determined  between  individuals."  To 
the  same  effect  is  the  doctrine  announced  in 
People  V.  Fields,  Id.  514.  See,  also,  2  High, 
InJ.  i  1327.  So  that  we  then  concluded  the 
plaintiff  herein  occupied  no  better  or  su- 
perior position,  from  a  legal  standpoint,  for 
enforcing  the  remedy  sought  to  be  invoked, 
than  the  plaintiff  in  Sherman  v.  Bellows,  24 
Or.  553,  34  Pac.  549.  From  this  position  we 
see  no  sufiicient  reason  for  receding,  as  we 
believe  it  to  be  sound  in  law,  and  support- 
ed upon  reason  and  authority.  It  is  insisted 
that  the  decision  In  White  v.  Commissioners, 
13  Or.  317,  10  Pac.  484,  stands  in  the  way  of 
this  position,  but  we  do  not  think  so.  White 
bad  a  private  interest  to  subserve  in  bring- 
ing the  suit  The  Increase  of  the  burden  of 
taxation  consequent  upon  maintaining  the 
machinery  necessary  to  secure  a  registration 
of  voters  under  the  law  was  sufiicient  to  give 
him  a  standing  in  court  to  restrain  the  inva- 
sion of  a  private  right  See  Fletcher  v.  Tut- 
tle  and  Blair  v.  Hinrichsen,  151  111.  41,  37 
N.  £.  C83.  But  the  question  touching  the 
power  of  the  court  to  interfere  by  injunction 
in  restraint  of  the  action  of  the  county  com- 
missioners was  not  mooted  at  the  hearing, 
and  was  not  a  point  in  controversy,  although 
Jurisdiction  was  necessarily  assumed  before 
the  ultimate  question  in  the  case  could  have 
been  decided.  So  the  case  is  not  in  point, 
nor  is  it  controlling  here. 

It  is  stoutly  contended  that  It  is  shown  by 
the  evidence  taken  and  submitted  that  the 
relator  will  be  damnified  by  reason  of  the 
location  and  construction  of  the  branch  asy- 
lum at  Union,  under  the  rule  above  estab- 
lished. We  nave  carefully  examined  all  the 
testimony  found  in  the  record,  and  are  un- 
able to  concur  with  this  view.  The  whole 
theory  of  the  relator,  by  which  he  seeks  to 
establish  injury,  is  based  upon  the  assump- 
tion that  the  legislative  and  executive  depart- 
ments of  the  state  will,  in  the  event  that  the 
location  and  construction  of  the  branch  asy- 
lum is  restrained,  provide  ways  and  means 
for  the  construction  of  such  institution  upon 
what  Is  known  as  the  "Cottage  Farm,"— a 
tract  of  land  now  belonging  to  the  state, 
and  situate  some  six  miles  from  the  capital, 
—and  thereby  prevent  the  necessity  of  pur- 
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chasing  and  acquiring  otber  lands  npon 
which  to  establish  and  construct  such  build- 
lugs;  that  they  will  utilize  In  connection 
therewith  certain  outbuildings  now  in  use 
by  the  state,  and  save  the  expense  of  con- 
structing other  like  buildings;  and  that,  by 
reason  of  the  proximity  of  such  location  to 
the  present  state  asylum,  they  could  dis- 
pense with  the  cost  of  an  additional  super- 
intendent and  some  additional  physicians 
and  assistants.  But  who  can  say  that  the 
legislature  would  be  content  to  build  the 
branch  asylum  at  the  Cottage  Farm,  or  that 
It  would  see  fit  to  utilize  the  outbuildings 
now  in  use  in  connection  therewith,  or  tttat 
It  would  not,  in  any  event,  provide  for  the 
employment  of  an  additional  superintendent, 
and  other  physicians  and  assistants?  The 
matter  is  of  such  vital  and  public  concern, 
and  attended  with  such  diverse  and  depend- 
ent circumstances,  and  so  wholly  and  pecul- 
iarly within  the  province  of  the  legislature 
to  devise  the  ways  and  means,  that  it  would 
be  but  a  conjecture,  at  best,  to  attempt  to 
determine  in  advance  the  result  of  its  delib- 
erations in  this  respect  If  the  conditions 
assumed  were  established,  then  the  question 
might  possibly  be  capable  of  demonstration; 
but,  where  the  establishment  of  these  con- 
ditions is  first  left  to  a  body  with  discretion- 
ary powers,  the  ultimate  question  for  the 
court  to  pass  upon  becomes  speculative,  and 
too  remote  for  practical  solution  and  deter- 
mination. So  we  are  constrained  to  pass  the 
point  without  further  comment  touching  the 
evidence  submitted. 

But  It  is  now  contended  for  the  first  time 
that  this  is  a  suit  by  the  state  In  the  right  of 
a  prerogative  Incident  to  sovereignty;  that 
It  was  Instituted  by  the  law  officer  of  the 
state  In  the  Interest  of  the  whole  people,  and, 
being  so  Instituted,  the  high  prerogative  pow- 
ers of  government  are  set  In  motion,  and 
that  the  courts  of  appropriate  jurisdiction 
will  take  cognizance  to  control  the  officers  of 
state  from  acting  in  violation  of  duties  Im- 
posed upon  them  by  law,  and  more  especial- 
ly where  they  sustain  trust  relations  to  the 
whole  people,— not  in  the  sense  that  a  pub- 
lic office  is  a  public  trust,  but  as  it  pertains 
to  the  public  funds  of  the  people,  raised  by 
taxation,  and  Intrusted  to  their  manage- 
ment and  control  under  the  laws  of  the  state. 
Under  the  common  law,  suit  was  Instituted 
In  behalf  of  the  crown,  or  of  those  who  par- 
took of  its  prerogative,  by  the  attorney  gen- 
eral, who  made  his  complaint  to  the  court 
purely  by  way  of  Information.  A  private 
person,  having  cause  to  complain  in  a  court 
of  equity,  proceeded  by  written  statement 
of  his  cause,  which  was  called  a  "bill  In 
chancery."  In  all  cases  of  suits  which  Im- 
mediately concerned  the  rights  of  the  crown. 
Its  officers  proceeded  upon  their  own  author- 
ity, without  the  Intervention  of  any  other 
person;  but,  where  the  suit  did  not  imme- 
diately concern  the  rights  of  the  crown,  they 
generally  depended  upon  the  relation  of  some 


person  whose  name  was  Inserted  in  the  In- 
formation, and  who  was  called  the  "rdator." 
It  sometimes  happened  that  the  relator  had 
an  individual  Interest  in  the  matter  In  dis- 
pute, as  where  he  was  entitled  to  compensa- 
tion for  an  Injury.  In  such  a  case  bis  per- 
sonal complaint  was  joined  to  and  incorpo- 
rated with  the  Information  given  to  the  court 
by  the  crown  officer.  These  together  com- 
prised what  is  known  and  termed  as  an  "in- 
formation and  bill."  It  was  the  general  prac- 
tice, where  suits  immediately  concerned  the 
right  of  the  crown,  for  the  crown  officers  to 
proceed  without  a  relator;  yet  by  reason  of 
a  prerogative  of  the  crown  not  to  pay  costB 
to  a  subject,  except  In  certain  cases,  some- 
times, through  the  tenderness  of  the  officers 
towards  the  defendant,  the  interposition  of 
a  relator  was  required,  against  whom  the 
costs  were  taxed  in  case  it  appeared  that  the 
suit  was  Improperly  instituted  or  prosecuted. 
The  introduction  of  a  relator  was  a  mere  act 
of  favor  on  the  part  of  the  crown  and  Its  of- 
ficers. Story,  Eq.  PL  (9th  Ed.)  $8  7,  8;  1 
Danlell,  Ch.  Prae.  2,  3,  7,  11,  12;  State  v. 
Dayton  &  S.  E.  R.  Co.,  36  Ohio  St  434;  At- 
torney Oeneral  v.  Delaware  &  B.  B.  R.  Co., 
27  N.  J.  Eq.  631.  In  Attorney  General  r. 
Mayor,  etc.,  of  Dublin,  1  Bllgh  (N.  S.)  312, 
Lord  Redesdale  says:  "The  relator  is  intro- 
duced properly  by  the  attorney  general,  that 
there  may  be  some  person  responsible  for  the 
costs  of  the  proceedings,  if  finally  there 
should  be  an  opinion  In  tJie  court  that  the 
information  has  been  improperly  Instituted, 
or  if,  In  the  proceedings,  it  should  be  In  any 
manner  improperly  conducted.  It  is  for  the 
benefit  of  the  subject  that  the  attorney  gen- 
eral, in  all  those  proceedings,  provides  per- 
sons to  be  responsible  as  relators  in  the  in- 
formation, that  the  court  may  award  against 
them  what  the  court  cannot  do  against  him." 
So  that  the  relator,  where  the  proceeding  Im- 
mediately concerned  the  rights  of  the  crown, 
except  so  far  as  to  stand  sponsor  for  costs  In 
case  the  crown  officers  were  unsuccesHful  In 
the  suit,  had  no  personal  right  or  authority 
to  become  a  party  to  the  proceeding,  either 
by  relation  or  otherwise.  It  was  only  in 
cases  where  he  had  some  private  or  Individ- 
ual interest  to  subserve,  either  In  conjunc- 
tion with  the  rights  of  the  crown,  or  wherein 
It  was  the  province  of  the  crown  to  protect 
the  rights  of  Its  subjects,  acquired  from  It 
by  grant  or  otherwise,  that  he  could,  as  a 
matter  of  right.  Interpose,  as  a  relator, 
through  the  attorney  general,  to  set  In  motion 
the  machinery  of  the  court 

The  case  stands  different  In  mandamus 
proceedings.  There  a  private  person  may,  In 
behalf  of  the  public,  and  without  showing 
any  Individual  or  special  Interest  to  be  sub- 
served, become  a  relator,  and,  through  the 
proper  state  officer.  Institute  the  proceeding. 
Although  the  authorities  are  much  divided, 
A  is  settled  in  this  state  that  "where  the 
question  is  one  of  public  right,  and  the  ob- 
ject of  the  mandamus  is  to  procure  the  en- 
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foreement  of  a  public  dnty,  the  people  are 
r^arded  aa  the  real  party,  and  the  relator, 
at  whose  Instigation  the  proceedings  are  In- 
stltnted.  need  not  show  that  he  has  any  legal 
or  special  Interest  In  the  result;  It  being  snf- 
fldent  to  show  that  he  is  a  citizen,  and  as 
such  Is  Interested  In  the  execntion  of  the 
law."  State  v.  Ware,  13  Or.  383,  10  Pac. 
8S5:  High,  Bztr.  Rem.  i  431.  But  In  equi- 
table proceedlngB,  wlieve  the  immediate 
rights  of  the  crown  were  alone  concerned,  we 
have  seen  that  the  attorney  general  only 
could  Invoke  the  action  of  the  courts  through 
the  Instrumentality  of  an  information,  and, 
if  a  relator  was  made  a  party.  It  was  at  hla 
discretion  that  there  be  some  one  to  stand 
responsible  for  the  coats;  the  relator,  as  of 
right,  having  no  Interest  In  the  iHroceedlng, 
and  no  power  ot  authority  to  direct  or  con- 
trol the  suit  In  any  particular  whatever. 

The  attorney  general  could,  at  common  law, 
by  Information  in  chancery,  enforce  trusts, 
and  prevent  public  nuisances  and  the  abuse  of 
trust  powers.     People  v.  Miner,  2  Lans.  396. 
His  snperrlBlon,  through  equitable  instrumen- 
talities, of  public  trusts,  and  his  authority  to 
prevent  the  abuse  of  trust  powers  public  In 
their  natore,  were  apparently  the  outgrowth  of 
equitable    tnterixwltlon   regarding    charitable 
usee.    It  was  formerly  held  that  It  was  the 
source  firom  which  the  funds  were  derived, 
and  not  the  purpose  for  which  they  were  dedi- 
cated, that  constituted  the  use  charitable.    At- 
torney General  v.  HeeUs,  2  Sim.  &  S.  77.     But 
subsequently  It  was  settled  that  the  purpose 
to  which  the  funds  were  dedicated  was  the 
real  criterion  by  which  the  charitable  use  was 
to  be  determined.     And  this  enlargement  of 
the  prindple  governing  charitable  uses  extend- 
ed equitable  jurisdiction  to  public  trusts  In- 
volving aU  funds  raised  by  taxation  or  other- 
wise for  public  purposes.    Attorney  General  v. 
Brown,  1  Swanst.  265;    Attorney  General  v. 
Mayor,  etc.,  of  Dublin,  1  Biigh  (N.  S.)  312; 
Attorney  General  v.  Eastlake,  45  Eng.  Ch. 
218-221.     In  the  latta*  case  it  was  declared 
that  the  attorney  general  was  the  proper  per- 
son to  represent  those  who  were  Interested  in 
having  these  public  funds  faithfully  applied  to 
the  general  and  public  purposes  for  which 
they  were  provided  and  Intended.     Allen,  J., 
In  People  v.  Ingersoll,  supra,  says:    "It  Is  well 
settled  In  England  that.  In  right  of  the  pre- 
rogative of  the  crown,  the  attorney  general.  In 
his  name  of  office,  may  proceed,  either  by  In- 
formation or  bill  In  equity,  to  establish  and 
enforce  the  execution  of  trusts  of  property  by 
pnUic  corpcHatious,  to  prevent  the  misaiipru- 
priation  or  mlsspplicatlon  of  funds  or  prop- 
erty raised  or  held  for  public  use,  and  the 
abuse  of  power  by  the  governors  of  corpo- 
rattons  or  public  officers,  or  the  exercise  of 
powers  not  conferred  by  law,  and  general- 
ly to  call  upon  the  courts  to  see  that  right 
is  done  the  subjects  of  the  crown  who  are 
incompetent  to  act  for  themselves.    Ordinari- 
ly, the   remedies  sought  have  been  prevent- 
1^  but  In  some  cases,  as  incident  to  the 


preventive  and  prospective  relief,  a  claim 
has  been  made  for  retrospective  r^ef,  espe- 
cially when  the  misappropriated  funds  could 
be  traced  and  reclaimed  in  specie.  The  juris- 
diction has  been  sustained  upon  the  general 
principles  of  the  right  and  duty  df  the  court 
to  grant  preventive  relief,  and  the  relief  ac- 
tually granted.  If  any.  In  addition  and  as  in- 
cident to  that,  has  depended  upon  circum- 
stances." 'But  in  all  cases  the  court's  action- 
waa  invoked  against  falthleaa  trustees  to  com- 
pel a  proper  exectitlon  of  the  trust,  and  the 
right  use  of  trust  funds,  at  the  hands  of  those 
charged  with  Its  administration.  A  breach  or 
violation  of  public  duty  enjoined  upon  those 
with  whom  the  trust  and  the  execution  there- 
of is  confided  or  committed,  either  actual  or 
threatened  or  Impending,  Is  at  the  foundation 
of  every  action  by  the  attorney  general  or  of 
the  crown,  or  the  people  as  sovereign  and  es- 
sential to  the  right  of  either  to  maintain,  as 
well  as  the  right  of  a  court  of  equity  to  en- 
tertain jurisdiction  of,  a  suit  by  either  touch- 
ing property  or  funds  held  by  public  or  mu- 
nicipal corporations  for  public  use.  These 
principles  thus  established  In  England  have 
been  affirmed  to  some  extent  by  the  courts  of 
this  country,  and  applied  In  like  cases.  In 
People  V.  Ingersoll,  supra.  It  Is  further  said: 
"Doubtless,  the  prerogatives  of  the  crown,  ex- 
cept as  affected  by  constitutional  limitations, 
exist  In  the  people,  as  sovereign;  but  to  what 
extent  the  exercise  of  this  prerogative  is  com- 
mitted to  the  public  officials,  either  by  the  leg- 
islature or  the  common  law,  is  a  question 
worthy  of  grave  consideration,  and  not  to  be 
lightly  decided,  and  should  only  be  determined 
when  necessary  to  a  judgment  and  decision. 
♦  *  ♦  If  there  were  no  other  remedy  for  a 
great  wrong,  and  public  justice  and  Individual 
rights  were  likely  to  suffer  for  want  of  a  pros- 
ecutor capable  of  pursuing  the  wrongdoer  and 
redressing  the  wrong,  the  courts  would  strug- 
gle hard  to  find  authority  for  the  attorney 
general  to  intervene  In, the  name  of  the  peo- 
ple." The  doctrine  is  broadly  asserted  In  Mis- 
souri, where  It  is  held  that  It  la  competent  for 
the  state,  through  its  authorized  officers,  to 
proceed  in  equity  In  restraint  of  public  cor- 
porations doing  acts  in  violation  of  the  consti- 
tution and  laws  of  the  state.  State  v.  Saline 
Co.,  51  Mo.  350.  But  the  case  made  was  for 
a  misappropriation  of  public  funds  in  subscrip- 
tions to  a  railroad  company,  which  funds  were 
to  be  raised  by  assessment  and  taxation  of  the 
people  of  Saline  county.  So  that  the  case  Is 
authoritative  only  upon  the  power  of  a  court 
of  equity,  through  Its  Injunctive  process,  to 
restrain  public  officers  In  the  misapplication 
and  misappropriation  of  public  funds  institut- 
ed at  the  Instance  of  the  executive  or  law  of- 
ficers of  the  state.  The  decision  is,  however, 
based,  to  a  large  extent,  upon  a  statute  pro- 
viding that  "the  remedy  by  writ  of  Injunc- 
tion or  prohibition  shall  exist  In  all  cases 
where  an  Injury  to  real  or  personal  property 
Is  threatened,  and  to  prevent  the  doing  of  any 
legal  wrong  whatever,  whenever, In  tii^  opinion. 
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of  the  court,  an  adequate  remedy  canuot  be  af- 
forded by  an  action  for  damages."  2  Wag. 
St.  p.  1032.  BUss,  J.,  In  that  case,  admits  that 
he  found  some  difficulty  In  regard  to  the  ques- 
tion whether  injunction  would  lie  at  all,  but 
concludes  that,  both  upon  reason  and  authori- 
ty, "when  the  wrong  Is  a  public  one,  suit 
may  be  brought  in  the  name  of  the  state, 
by  its  pr(^>er  representative,  and  under  our 
statute  that  representative  is  the  circuit  at- 
torney." See,  also,  State  v.  Dayton  &  S.  B. 
R.  Co.,  supra;  State  v.  Curators  State  Univer- 
sity, 57  Mo.  178;  State  v.  McLaughlin,  15 
Kan.  228. 

The  Wisconsin  cases,  though  not  authority 
here,  serve  to  Illustrate  the  question  touching 
sovereignty  and  prerogative  appurtenant 
thereto,  and  the  use  of  the  extraordinary 
remedy  by  injunction,  when  It  Is  Invoked  in 
the  service  of  a  sovereign  state  and  in  the 
Interest  of  the  whole  people,  as  distinguished 
from  Its  ordinary  use,  or  coupled  with  ordi- 
nary equitable  proceedings.  It  may  be  said 
here  that  injunction,  in  itself,  is  not  prerog- 
ative or  Jurisdictional.  It  was  issued  in  cases 
where  the  court  had  jurisdiction  otherwise 
as  preliminary  or  interlocutory  to  the  final  de- 
cree, or  to  give  effect  and  permanency  to 
such  a  decree.  It  was  remedial,  and  in  aid 
of  Jurisdiction  alreiidy  attached  within  the 
vast  range  of  equitable  cognizance.  Not  so 
with  mandamus,  habeas  corpus,  and  quo 
waiTanto.  They  were  common-law  preroga- 
tive writs,  which  "appertain  to,  and  are  pe- 
culiarly the  instruments  of,  the  sovereign 
power,  acting  through  Its  appropriate  depart- 
ment; prerogatives  of  sovereignty,  represent- 
ed in  England  by  the  king,  and  in  this  coun- 
try by  the  people  in  their  corporate  charac- 
ter, or,  In  other  words,  the  state."  Attorney 
General  v.  Blossom,  1  Wis.  278.  It  has  been 
said  that  injunction  and  mandamus  are  cor- 
relative in  their  operation;  that  where  the 
one  commands  the  other  forbids;  that,  where 
there  Is  nonfeasance,  mandamus  compels  the 
duty,  and,  where  there  is  malfeasance,  In- 
junction will  restrain.  But  this  Is  so  In  man- 
ner only.  Injunction  la  frequently  manda- 
tory, and  mandamus  sometimes  operates  as  a 
restraint.  Aside  from  this,  the  injunctive 
writ,  not  being  Jurisdictional,  but  remedial,  in 
Its  operation,  a  case  of  well-established  equi- 
table cognizance  must  be  presented  before  its 
use  and  adaptation  would  become  appropri- 
ate, and  It  Is  not  every  restraint  which  may 
seem  beneficial  as  a  remedy  that  the  writ 
will  enforce.  For  instance,  some  civil  or  pri- 
vate right  must  be  about  to  be  invaded,  or 
some  matter  of  public  trust  or  concern,  of 
which  equity  takes  cognizance,  must  be  dele- 
terlously  Involved  or  affected,  before  Injunc- 
tion can  be  brought  Into  requisition.  So 
tliat  It  Is  apparent  that  It  Is  not  every  case 
wherein  mandamus  will  command  that  In- 
junction will,  in  contrast,  restrain.  By  rea- 
son of  a  provision  in  the  Wisconsin  consti- 
tution conferring  original  jurisdiction  up- 
on  the   supreme   court   "to   Issue   writs   of 


habeas  corpus,  mandamus,  Injunctldn.  quo 
warranto,  certiorari,  and  other  original  and 
remedial  writs,  and  to  hear  and  determine 
the  same,"  it  has  been  there  held  that  injunc- 
tion is  a  quasi  prerogative  writ,  and  fonnds 
jurisdiction  as  If  It  were  an  original  writ, 
whenever  a  question  arises  appropriate  to  Its 
use,  which  "should  be  a  question  quod  ad 
statum  republicse  portinet;  one  'affecting  the 
sovereignty  of  the  state,  its  franchises  or  pre- 
rogatives, or  the  liberties  of  Its  people.'  "  At- 
torney General  v.  Railroad  Cos.,  35  Wis.  513; 
Attorney  General  v.  City  of  Eau  Claire,  37 
Wte.  425;  State  v.  Cunningham  (Wis.)  51  N. 
W.  724.  Notwithstanding  this  constitutloDal 
provision,  the  earlier  cases  sought  for  equita- 
ble grounds  In  support  of  the  injunctive  writ 
For  Instance,  in  Attorney  General  v.  Railroad 
Cos.,  supra,  It  was  argued  that  courts  of  equi- 
ty have  no  Jurisdiction,  at  the  suit  of  the  at- 
torney general,  to  enjoin  usurpation,  excess, 
or  abuse  of  corporate  franchise.  The  court, 
after  a  careful  review  of  the  authorities,  both 
English  and  American,  concluded  that  the 
jurisdiction  exists  In  this  country  as  well  as 
In  England,  and  says:  "The  equitable  jorls- 
dlctlon  by  Injunction  goes  upon  the  ground  of 
nuisance.  As,  indeed,  any  intrusion  upon 
public  right  is  in  the  realm  of  pourpresture. 
The  ancient  Jurisdiction  to  restrain  nuisance 
Is  perhaps  the  most  direct  ground  of  the  mod- 
em jurisdiction  under  consideration.  And  the 
former  Is  fully  asserted  as  an  American  juris- 
diction, as  to  remedies  both  by  private  per- 
sons, and  by  the  attorney  general  for  the  pub- 
Uc;"  citing  2  Redf.  R.  R.  807,  and  2  Story, 
Eq.  Jur.  §g  920-923.  And  so  in  Attorney  Gen- 
eral V.  City  of  Eau  Claire,  supra,  which  in- 
volved the  damming  of  a  public  river  by  the 
city  of  Eau  Claire,  the  court,  considering 
such  an  encroachment  as  a  pourpresture,  and 
within  equitable  jurisdiction  to  enjoin,  and 
as  it  CMicemed  the  sovereign  prerogative  of 
the  state  and  the  prerogative  Jurisdiction  of 
the  supreme  court,  declared  it  to  be  a  fit  case 
for  the  exercise  of  Its  original  jurisdiction  by 
the  Injunctive  v?rlt  But  in  State  v.  Cun- 
ningham, supra,  which  was  a  later  case  In- 
volving the  constitutionality  of  the  act  of  ap- 
portionment of  the  state  Into  senatorial  and 
assembly  districts,  the  court  placed  its  juris- 
diction, as  it  had  Intimated  might  be  done  in 
Attorney  General  v.  Railroad  Cos..  supra,  up- 
on the  single  ground  that  the  constitution 
had  adapted  the  writ  of  injunction  to  preroga- 
tive uses.  Pinney,  J.,  says:  "It  may  well  be 
conceded  that  courts  of  equity  would  not,  by 
reason  of  their  original  jurisdiction,  have  au- 
thority to  Interfere  by  injunction  in  a  case 
such  as  this;  but  it  is  to  be  borne  In  mind 
that  the  writ  of  injunction,  under  our  consti- 
tution, is  put  to  prerogative  uses,  of  a  strictly 
Judicial  nature,  as  a  remedy  of  a  prerogatlv* 
character  in  case  of  threatened  public  wrong 
to  the  sovereignty  of  the  state,  and  affecting 
Its  prerogatives  and  franchises  and  the  lIbe^ 
ties  of  the  people;  their  rights  being  protect- 
ed in  this  court  by  information  in  the  name 
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vt  the  state,  on  relation  of  the  attorney  gen- 
eral." The  learned  Judge  spoke  advisedly 
when  he  said  "it  may  well  be  conceded  that 
courts  of  equity  would  not,  by  reason  of  their 
original  Jurisdiction,  hare  authority  to  inter- 
fere by  injunction"  in  such  a  case,  as  indeed 
there  is  high  authority  in  support  of  the  con- 
cession. Fletcher  t.  Tuttle  and  Blair  v.  Hin- 
richsen,  151  111.  41,  37  N.  B.  683,  are  cases  in- 
Tolving  similar  questions,  arising  out  of  the 
passage  of  an  act  to  apportion  the  state  of 
niinois  into  senatorial  districts,  claimed  to  be 
unconstitutional  and  void,  but  the  suits  were 
instituted  by  private  Individuals;  and  it  was 
there  decided  that,  wherever  the  established 
distlDctions  between  equitable  and  common- 
law  jurisdiction  are  observed,  courts  of  equi- 
ty have  no  authority  or  Jurisdiction  to  inter- 
pose for  the  protection  of  rights  which  are 
merely  political,  and  where  no  civil  or  prop- 
erty right  is  involved.  In  ail  such  cases  the 
remedy,  if  there  is  one,  must  be  sought  in  a 
court  of  law.  And  the  case  of  State  v.  Cun- 
ningham, supra.  Is  distinguished.  Doctrine 
of  similar  Import  Is  laid  down  by  Chief  Jus- 
tice Fuller  In  Green  v.  Mills,  16  C.  C.  A.  516, 
69  Fed.  852,— a  very  recent  and  well-consid- 
ered case.  But,  whatever  the  true  doctrine 
might  l>e  as  to  the  right  use  of  the  Injunctive 
writ  In  cases  Involving  merely  political  rights, 
the  question  is  not  Involved  here.  These 
cases  operate,  however,  as  powerful  factors 
in  determining  equitable  Jurisdiction,  and  fix- 
ing the  right  use  of  the  injunctive  writ.  Un- 
der the  Wisconsin  constitution,  Injunction  be- 
ing held  to  be  a  quasi  prerogative  writ.  Its 
operation  becomes  correlative  with  the  com- 
mon-law writ  of  mandamus,  and  will  lie  to 
restrain  excess  In  the  same  class  of  cases 
that  mandamus  supplies  defect,  the  use  of 
the  one  'writ  or  the  other  In  each  case  turn- 
ing solely  on  the  accident  of  overaction  or 
shortcoming  of  the  defendant.  But  not  so 
where  the  distinction  between  the  equitable 
and  common-law  Jurisdiction  is  still  observed, 
'as  It  is  in  this  state.  Hence,  If  Jurisdiction 
to  Issue  the  injunctive  writ  is  to  be  enter- 
tained, it  must  be  based  upon  some  well-de- 
Oned  equitable  grounds  to  support  it. 

We  have  seen,  however,  that  In  England 
the  equitable  Jurisdiction  to  enforce  trusts, 
and  prevent  public  nuisances  and  the  abuse 
of  trust  powers,  was  Invoked  for  prerogative 
purposes.  Whenever  necessary,  an  appro- 
priate injunction  was  issued  In  aid  of  the 
jurisdiction,  and  became  efTectlve  in  its  exer- 
cise. While  the  writ  of  injunction  is  not  In 
Itself  a  prerogative  writ,  it  la  put  to  preroga- 
tive purposes  when  used  in  aid  of  equitable 
jurisdiction  Invoked  for  such  purposes.  We 
have  also  seen  that  in  this  country  the 
Jurisdiction  and  the  writ  may  be  called  into 
requisition  for  like  purposes.  Now,  when 
80  called  into  requisition,  in  cases  appropri- 
ate for  Its  adoption  and  use,  is  there  any 
reason  why  the  remedy  thus  invoked  is  not 
as  effective  for  the  accomplishment  of  like 
Ugh  purposes  as  the  quasi  prerogative  writ 


peculiar  to  the  state  of  Wisconsin  under  her 
constitution?  We  think  that  none  exists. 
So,  therefore,  the  lawfully  constituted  au- 
thorities are  not  without  an  appropriate 
remedy  In  9  case  where  public  officials  are 
proceeding  in  derogation  of  law  in  the  appli- 
cation and  use  of  public  funds,  wherever 
special  injury  cannot  be  predicated.  The 
sovereign  state,  the  whole  people,  nave  a 
right  to  see  that  the  laws  are  duly  executed. 
In  most  cases  the  common-law  prerogative 
writs  are  appropriate  for  the  accomplish- 
ment of  such  ends.  Whether  appropriately 
denominated  "prerogative"  in  the  states  of 
the  Union,  it  differs  but  little.  They  ema^ 
nate  from  a  like  high  source,  pertain  to 
sovereignty,  and  are  adapted  to  like  uses 
and  purposes.  But,  wherever  it  is  necessary 
to  prevent  the  abuse  of  trust  powers  and 
the  misapplication  of  trust  or  public  funds, 
the  equitable  remedy  is  likewise  appropri- 
ate, and  likewise  emanates  from  the  like 
high  source,  and  is  attended  with  equivalent 
attributes  of  power.  See  People  v.  Ingersoll 
and  State  v.  Saline  Co.,  supra.  But  the  rule 
and  the  doctrine  upon  which  it  is  based  have 
their  limitations:  It  is  not  every  class  of 
public  officers  that  may  be  controlled  In  any 
event  at  the  hands  of  the  Judiciary.  This 
will  become  apparent  In  the  further  develop- 
ment of  the  opinion. 

We  have  here  to  deal  with  matters  not 
political,  but  with  matters  publlci  Juris,  and 
with  the  acts  of  public  officers  touching  the 
administration  of  public  funds,  and  affect- 
ing the  whole  people,  or  the  state  at  large. 
And  the  question  comes  to  this:  Whether 
the  governor,  the  executive  officer  of  the 
state,  can  be  enjoined  while  In  the  discharge 
of  official  duties.  We  speak  of  the  govern- 
or, as  It  is,  in  effect,  the  act  of  the  gov- 
ernor which  this  proceeding  is  Intended  to 
interdict.  True,  the  act  providing  for  the 
construction  of  a  branch  asylum  at  Union, 
and  appropriating  funds  therefor,  has  em- 
powered the  board  of  commissioners  of 
public  buildings  of  the  state  of  Oregon,  con- 
sisting of  the  governor,  secretary  of  state, 
and  treasurer,  to  superintend  the  construc- 
tion thereof;  but,  in  the  absence  of  such  a 
commission,  it  would  be  the  duty  of  the 
governor  to  see  that  the  law  was  carried  in- 
to effect.  So  that  whether  the  duty  is  per^ 
formed  by  the  governor,  or  by  a  commis- 
sion named  by  the  legislature,  of  which  he 
is  a  constituent  part,  and  empowered  to 
perform  the  service,  the  rules  of  law  touch- 
ing the  interference  of  the  courts  with  the 
performance  of  such  duty  must  be  the  same, 
whether  required  to  be  performed  by  the 
one  or  the  other.  The  purpose  of  the  legis- 
lature was  to  construct  and  equip  more  com- 
modious buildings  and  apartments  for  the 
accommodation  of  the  insane  and  idiotic  of 
the  state.  To  provide  for  and  take  care 
of  this  unfortunate  class  of  individuals,  both 
for  their  own  good  and  protection,  as  well 
as  for  the  protection  and  security  of  all 
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citizens,  Is  a  matter  purely  ot  public  con- 
cern, as  It  relates  to  the  welfare  of  the 
■whole  people.  The  subject  is  one  of  gov- 
ernmental concern  only,  and  relates  entirel3 
to  the  legislative  and  governmental  depart 
meuts  of  state.  In  pursuance'  of  this  puiv 
pose,  the  acts  Involved  here  were  passed, 
and  became  law  by  the  approval  of  the  gov- 
ernor. That  the  legislature  had  the  un- 
doubted right  to  determine  upon  the  neces- 
sity for  such  additional  buildings,  and  the 
amount  of  funds  necessary  for  their  con- 
struction and  equipment,  as  we  have  said  in 
our  former  opinion,  no  one  can  dispute. 
Furthermore,  It  was  entirely  within  Its  co- 
ordinate powers  to  pass  an  act  locating  the 
branch  asylum  in  the  eastern  part  of  the 
state,  and  no  power  vesting  in  the  govern- 
ment could  prevent  It  from  so  doing,  and 
yet  its  validity  would  be  determined  by  the 
fundamental  law,  when  properly  Invoked. 
The  governor  could  prevent  Its  becoming  a 
law  by  the  exercise  of  the  veto  power  con- 
fided to  him.  But,  as  above  stated,  the 
measure  t>ecame  a  law  by  the  approval  of 
the  executive.  It  Is  the  duty  of  the  gov- 
ernor to  see  that  all  laws  are  faithfully  exe- 
cuted, and  It  is  now  proposed  to  execute 
this  law.  The  judicial  department  is  called 
upon  to  prevent  its  execution.  Is  It  compe- 
tent for  it  to  Interpose  In  this  proceeding, 
and  restrain  the  executive  department  of 
the  state?  It  may  well  be  admitted  that 
If  the  duty  pertained  to  acts  which  are 
merely  ministerial  In  their  character,— which 
call  for  no  exercise  of  Judgment  or  discre- 
tion, and  do  not  relate  to  political  or  gov- 
ernmental matters,— the  governor  of  the 
state  may,  at  the  suit  of  Interested  parties, 
In  a  proceeding  appropriate  for  the  purx>o8e, 
be  compelled,  at  the  hands  of  the  Judiciary, 
to  perform  them.  Land  Co.  v.  Routt  (Oolo. 
Sup.)  28  Pac.  1125;  Oalnes  v.  Thompson,  7 
WalL  347;  Mos.  Mand.  80;  Association  v. 
Zumsteln,  15  C.  0.  A.  153,  67  Fed.  1000; 
Board  V.  McComb,  82  U.  S.  541.  But  If  It 
pertains  to  duties  which  require  the  exercise 
of  Judgment  or  discretion  to  perform,  or 
to  matters  political  or  governmental  in  their 
nature,  all  the  authorities  agree  that  the 
executive  is  clearly  independent  of  the  other 
co-ordinate  departments  of  government,  and 
Is  not  subject  in  any  manner  to  their  direct 
supervision  or  control.  Chief  Justice  Taney, 
in  Mississippi  V.  Johnson,  4  Wall.  498,  says: 
"A  ministerial  duty,  the  performance  of 
which  may.  In  proper  coses,  be  required  of 
the  head  of  a  department,  by  Judicial  pro- 
cess, is  one  In  respect  to  which  nothing  Is 
left  to  discretion.  It  Is  a  simple,  definite 
duty,  arising  under  conditions  admitted  or 
proved  to  exist,  and  imposed  by  law."  This 
definition  of  a  "ministerial  duty"  is  concur- 
red in  by  Mr.  Justice  Miller  In  Gaines  v. 
Thompson,  supra.  Now,  what  Is  the  nature 
of  the  duties  cast  upon  the  governor  by 
these  acts?  Are  they  purely  ministerial,  or 
■do  they  belong  to  the  domain  of  govern- 


mental affairs?    What  Is  he,  or  tbe  board 
of  which  he  Is  a  member,  required  to  do? 
This  latter  question  answered,  the  former 
Is  answered,  also,  without  the  necessity  of 
comment    He  shall,  within  60  days,  locate 
a  site  for  a  branch  Insane  asylum  at  some 
point  in  one  of  the  counties  named,  lying  In 
the  eastern  part  of  the  state.    He  shall  con- 
tract for  and  purchase  a  tract  of  land  at  the 
place  selected.    He  shall  hire  a  competent 
architect,  who  shall,  under  the  direction  of 
tbe   board,  draw  plans,   prepare  specifica- 
tions, etc.    When  completed,  the  board  shall 
approve,  and  thereupon  shall  give  notice, 
and  In  due  time  let  contracts,  etc.    In  all 
these  prescribed  duties  there  Is  not  a  single 
Item  that  partakes  of  a  ministerial  charac- 
ter.    They  all  pertain  to  executive  duties, 
and  are  wholly  and  entirely  governmental 
In  their  nature  and  purport    The  governor 
can  execute  them,  or  not  at  his  will,  as  they 
fall  exclusively  within  his  department  of 
government     To   test   the    question   as  to 
whether  these  enumerated  duties  are  minis- 
terial or  governmental,  suppose  these  acts 
of  the  legislature  were  entirely  free  from 
doubt  touching  their  constitutional  validity, 
and  the  governor,  or  the  board  acting  in  his 
aid,  should  refuse  to  execute  the  require- 
ments thereof;  would  this  court  by  a  man- 
damus proceeding,  comx)el  blm  to  act?    Un- 
doubtedly not  and  why?    Because  tbe  acts 
required  of  him  do  not  fall  within  the  do- 
main of  those  acts  which  are  denominated 
"ministerial."     On  the  contrary,   they  are 
governmental    in    their    nature,    pertain   to 
matters  publici  Juris,  and  affect  the  welfare 
of  the  people  at  large.    Now,  for  the  salie 
of  the  argument  concede  that  the  law  is  un- 
constitutional, and  that  Injunction  Is  an  ap- 
propriate remedy,  and  Is  competent  to  re- 
strain where  mandamus  will  compel;  could 
this  court  with  any  more  propriety  or  right 
Interfere  with  the  governmental  and  execu- 
tive acts  of  the  governor?    No  one  will  so 
contend.     Chief  Justice  Marshall,  In  Mar- 
bury  V.  Ikladison,  1  Cranch,  170,  says,  "it  to 
not  by  the  office  of  the  person  to  whom  the 
writ  Is  directed,  but  the  nature  of  the  thing 
to  be  done,  that  the  propriety  or  Impropriety 
of  issuing  a  mandamus  Is  to  be  determined." 
In   Sutherland   v.   Governor,   29   Mich.  320, 
Judge  Cooley  says:     "In  many  cases  It  Is 
unquestionable  that  the  head  of  an  execu- 
tive department  may  be  required  by  judi- 
cial process  to  perform  a  legal  duty,  while 
in  other  cases,  In  our  Judgment  the  courts 
would  be  entirely  without  jurisdiction;  and, 
as  regards  such  an  officer,  we  should  con- 
cede that  the  nature  of  the  case  and  of  tbe 
duty  to  be  performed  must  determine  the 
right  of  the  court  to  Interfere  In  each  par- 
ticular Instance."     So  that  looking  to  the 
nature  of  the  thing  to  be  done  and  the  duty 
to  be  performed  by  the  governor  under  the 
requirements  of  these  acts,  there  can  be  but 
one  conclusion  in  respect  to  them.    What- 
ever else  may  be  said,  they  are  not  minis- 
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terlal,  and  bence  no  Judicial  process  ot  the 
courts  can  issue  to  compel  or  restrain,  or  in 
uny  manner  atfect  or  interfere  with,  the 
executive  volition  of  the  governor  with  re- 
spect thereto.  The  mere  fact  that  a  law  Is 
alleged  to  be  unconstitutional  does  not  con- 
fer jurisdiction  upon  courts  to  Interfere  with 
the  acts  of  the  executive  officers  while  pro- 
ceeding In  pursuance  of  its  requirements. 
Mississippi  y.  Johnson,  supra.  True,  the 
board  is  empowered  to  vadke  payment  upon 
contracts  as  the  work  progresses,  and  it  is 
contemplated  that  such  payments  and  dis- 
bursements shall  be  made  out  of  the  public 
funds  so  appropriated  by  the  legislature; 
but  neither  the  governor  nor  the  board  can 
obtain  a  dollar  of  such  funds  without  a  war- 
rant from  the  secretary  of  state,  by  the  very 
terms  of  the  acts  themselves.  There  ia.  no 
intimation  anywhere  that  the  secretary  is 
about  to  or  is  intending  to  draw,  or  is  con- 
templating the  drawing  of,  any  warrant 
against  snch  fund,  or  any  public  fund  of  the 
state.  Indeed,  the  secretary  of  state,  acting 
in  his  capacity  as  such  officer.  Is  not  a 
party  to  the  suit. 

The  Judiciary  takes  cognizance  of  such  pro- 
ceedings only,  if  at  all,  which  operate  inci- 
dentally as  a  check  upon  a  co-ordinate  branch 
of  government  It  may,  in  a  proper  case, 
proceed  against  an  officer  engaged  In  the  dls- 
cliarge  of  purely  ministerial  functions,  which 
may  indirectly  or  incidentally  afTect  the  acts 
of  a  co-ordinate  branch,  and  even  nullify  and 
render  them  inoperative;  but  directly,  as 
against  officers  acting  in  a  political,  govern- 
mental, or  discretionary  capacity,  it  never 
has  and  never  will,  so  long  as  the  relative 
duties  and  powers  of  the  co-ordinate  deiiart- 
ments  are  Justly  observed.  Gaines  v. 
Thomx>son,  supra.  Moreover,  it  is  not  fit 
that  these  great  powers  pertaining  to  sov- 
ereignty, which  affect  the  whole  people  alike, 
and  none  less  nor  more  than  the  rest,  should 
be  Invoked  by  individual  citizens,  or  by  a 
class  or  classes,  or  body  corporate,  or  an  ag- 
gregation thereof  less  than  the  whole  state. 
State  officers  should  not  be  subjected  to  the 
annoyance  of  a  suit  at  the  Instance  of  every 
individual,  when  civil  or  property  rights  are 
not  Invaded,  who  might  conceive  that  the 
laws  were  being  improperly  administered,  or 
tttat  public  funds  were  not  being  applied  to 
legitimate  public  purposes.  State  govern- 
ment being  divided  into  three  co-ordinate 
branches,— executive,  legislative,  and  Judi- 
cial,—it  Is  most  essential  to  the  preservation 
of  the  autonomy  of  government  that  there  be 
no  encroachment  of  one  branch  upon  another. 
And  to  this  end  the  Just  limitations  of  the 
constitutional  powers  accorded  to  either 
branch  should  be  nicely  defined  and  Jealous- 
ly guarded.  But  sometimes  one  branch  of 
government,  In  the  discharge  of  its  co-or- 
dinate functions,  oversteps  the  limit  of  its 
constitutional  powers.  In  such  a  case  one 
or  both  of  the  other  branches  of  government 
may  operate  as  a  check  uiwn  its  action.    The 


legislature  may  pass  an  act  in  disregard  of 
the  inhibitions  of  the  constitution.  The  ex- 
ecutive may  veto  the  measure,  or,  falling  to 
do  so,  the  Judiciary  may  refuse  to  recognize 
it  as  controlling.  The  governor  acts  upon  his 
own  motion,  and  by  right  of  high  constitu- 
tional powers  and  privileges  reposed  in  him. 
The  Judiciary  acts,  not  upon  its  own  motion, 
but  only  when  some  suitor  duly  authorized 
by  law  presents,  in  due  form,  a  cause  ap- 
propriate for  its  cognizance.  Its  machinery 
may  be  set  in  motion  by  private  suitors,  in 
some  form  or  another.  In  all  cases  where 
civil  or  property  rights  are  being  Invaded  or 
intrenched  upon  to  their  Injury  or  damage, 
be  the  suitor  ever  so  humble,  or  the  injury 
to  be  encountered  ever  so  small;  but  In  all 
cases  of  purely  public  concern,  affecting  the 
welfare  of  the  whole  people,  or  the  state  at 
large,  the  court's  action  can  only  be  invoked 
by  such  executive  officers  of  state  as  are  by 
law  intrusted  with  the  discharge  of  such 
duties.  The  attorney  general  was  such  an 
officer  at  common  law.  Under  the  constitu- 
tion (article  7,  {  17),  the  prosecuting  attor- 
neys are  made  the  law  officers  of  the  state, 
and  of  the  counties  within  their  respective 
districts.  These  officers,  says  Waldo,  J.,  in 
State  V.  Douglas  Co.  Road  Co.,  10  Or.  201, 
are  possessed  "with  the  powers,  in  the  ab- 
sence of  statutory  regulation,  of  the  attorney 
general  at  common  law."  When  the  office  of 
attorney  general  was  created.  It  was  made 
the  duty  of  the  incumbent  to  "prosecute  or 
defend  for  the  state  all  causes  in  the  su- 
preme court  in  which  the  state  is  interest- 
ed." Sess.  Laws  1891,  p.  188.  Whether  his 
duties  and  powers  in  any  manner  supersede 
those  of  the  prosecuting  attorneys,  it  is  not 
now  necessary  to  inquire;  but  a  vital  ques- 
tion here  Is  whether  this  proceeding  has  been 
properly  Instituted  by  the  law  officer  of  the 
state,  whether  be  be  a  prosecuting  attorney 
or  the  attorney  general.  The  pleading,  by 
virtue  of  which  It  is  contended  the  court 
should  take  and  entertain  Jurisdiction,  may 
properly  be  termed  a  bill  in  equity  by  a 
private  individual,  to  wit,  A.  O.  Taylor,  the 
relator.  It  is  verified  by  him,  and  purports 
to  be  his  bill,  and  not  the  Information  of  the 
district  attorney  for  the  Third  Judicial  dis- 
trict, although  signed  by  that  officer.  We 
have  seen  that  at  common  law,  if  a  private 
individual  had  an  Interest  in  the  proceeding 
apart  from  the  interest  of  the  government, 
he  might,  as  relator,  have  his  bill  incorporat- 
ed with  the  information  of  the  attorney  gen- 
eral, which  was  denominated  an  "informa- 
tion and  bill."  In  practice,  if  it  should  after- 
wards appear  that  the  relator  had  no  inter- 
est to  be  subserved,  the  bill  was  dismissed, 
and  the  Information  retained.  Attorney  Gen- 
eral v.  Vivian,  1  Kuss.  236,  237;  State  v. 
Cunningham,  supra.  But  do  we  find  here 
what  may  be  termed  an  information  or  bill 
by  the  law  officer  of  the  state?  As  such  an 
officer  is  the  only  person  competent  to  insti- 
tute a  proceeding  of  the  nature  under  con- 
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Blderatlon,  the  information  should  show  ai>- 
on  its  face,  in  no  uncertain  manner,  that  he 
is  the  officer  instituting  and  prosecuting  the 
suit,  and  the  sole  person  responsible  for  its 
inception  and  maintenance.  The  most  com- 
mon form  of  instituting  like  proceedings,  it 
seems,  has  been  in  the  name  of  the  attorney 
generaL  Coosaw  Min.  Co.  y.  South  CarpUna, 
144  U.  S.  565,  12  Sup.  Ct  689.  Less  fre- 
quently they  are  brought  in  the  name  of  the 
crown  or  the  state  upon  the  relation  of  the 
attorney  general.  State  v.  Hibernian  Sav- 
ings &  Loan  Afls'n,  8  Or.  396.  And,  If  per- 
missible at  all  to  bring  the  suit  in  the  name 
of  the  state  alone,  the  complaint  or  informa- 
tion should  show  npon  its  face  that  the  ap- 
propriate law  officer  brings  the  same  for  or 
in  l)ehalf  of  the  state.  The  proceeding  in 
either  form  would  fix  the  resiwnslblllty  for 
the  maintenance  thereof  npon  that  officer, 
and  it  is  not  l)elieved  that  the  mere  affixing 
of  his  signature  in  his  official  capacity  to  a 
complaint  or  bill  shown  to  be  the  bill  of  a 
private  relator  is  sufficient  to  impress  it  with 
the  functions  and  capacity  of  an  informa- 
tion competent  to  put  in  motion  the  machin- 
ery of  the  courts,  whereby  they  will  talie 
cognizance  of  questions  pertaining  to  the 
high  prerogative  powers  of  the  state,  or  af- 
fecting the  whole  people  In  their  sovereign 
capacity.  See  State  y.  Saline  Co.,  supra; 
Blgelow  V.  Bridge  Co.,  14  Conn.  678;  State 
y.  Anderson,  5  Kan.  115;  Buck  Mountain 
Coal  Co.  y.  Lehigh  Coal  &  Nav.  Co.,  60  Pa. 
St.  100;  Board  v.  Keady,  34  111.  296;  People 
V.  Pacheco,  29  CaL  213;  Attorney  General 
V.  East  India  Co.,  11  Sim.  380;  Bobbett  y. 
State,  10  Kan.  15;  U.  S.  v.  Throckmorton, 
98  U.  S.  70. 

Having  reached  these  conclusions,  the  de- 
cree of  the  court  below  will  be  reversed, 
and  the  complaint  dismissed.  This  leaves 
the  constitutional  question  still  undisposed  of, 
and  the  fact  that  we  would  probably  not  de- 
clare the  acts  to  be  unconstitutional  cannot 
affect  or  change  our  duty  in  the  premises. 
Courts  will  not  assume  to  pass  upon  a  ques- 
tion of  that  character,  unless  properly  be- 
fore them;  and  the  case  at  bar,  as  present- 
ed, not  being  within  our  jurisdiction  to  hear 
and  determine,  it  is  clearly  not  within  our 
province  to  assume  now  tb  decide  that  ques- 
tion, although  of  grave  public  importance. 
"As  a  general  rule,  a  court  will  not  pass  nt>- 
on  a  constitutional  question,  and  decide  a 
statute  to  be  invalid,  unless  a  decision  upon 
that  very  point  becomes  necessary  to  a  deter- 
mination of  the  cause."  Lord,  J.,  in  Elliott 
V.  Oliver,  22  Or.  47,  29  Pac.  1.  We  said 
when  this  case  was  here  before  that  "this 
rule  arises  out  of  the  due  respect  which  one 
co-ordinate  branch  of  the  state  government 
entertains  towards  another."  The  legislature, 
in  adopting  laws  for  the  government  of  the 
people,  does  so  under  its  construction  of  the 
constitution,  and  the  Just  presumption  al- 
ways prevails  that  the  business  of  the  legis- 
lature is  transacted  with  due  regard  to  the 


fundamental  law  by  which  its  acts  are  lim- 
ited and  governed.  It  must  be  a  clear  case, 
therefore,  and  one  In  which  the  constitution- 
al question  is  the  very  lis  mota,  before  courts 
will  assume  the  responsibility  of  declaring 
an  act  of  the  legislative  assembly  void  upon 
constitutional  grounds,  and  reverse  the  judg- 
ment of  a  co-ordinate  branch  of  the  state 
government  The  case  before  us  affords  a 
striking  illustration  of  the  soundness  of  this 
doctrine.  Tlie  law  complained  of  was'passed 
at  two  succeeding  sessions  of  the  legislative 
assembly,  and  received  the  approval  of  two 
executives  of  the  state.  By  the  last  act  an 
expenditure  of  $25,000  under  the  former,  in 
the  purchase  of  a  site  for  the  branch  asylum, 
is  approved,  as  well  as  all  other  acts  of  the 
board  In  pursuance  of  Its  provisions.  At  the 
time  of  the  passage  and  approval  of  the  latter 
act,  this  case  was  pending  In  the  courts,  which 
fact  was  strongly  calculated  to  attract  the 
attention  of  both  the  legislative  and  execu- 
tive branches  of  the  state  government  to  the 
direct  point  at  issue,  and  it  is  but  just  to 
assume  that  the  question  of  its  constitution- 
ality was  duly  and  carefully  considered. 
Hence  the  peculiar  gravity  of  our  assuming 
at  tMs  time  to  pass  upon  the  constitutional 
question  so  ably  and  elaborately  presented 
at  the  hearing.  Being  inhibited  by  the  rule 
under  discussion,  we  cannot  go  into  the  Ques- 
tion. 

These  conclusions  are  concurred  in  by  the 
full  bench,  but  the  majority  of  the  court 
are  of  the  opinion  that  such  conclusions  are 
susceptible  of  support  on  other  grounds,  and 
in  this  connection  we  will  proceed  to  state 
them.  The  power  of  a  court  of  equity.  In  a 
proceeding  by  the  attorney  general  or  dis- 
trict attorney  to  enjoin  the  Issuance  of  war- 
rants in  payment  for  the  Eastern  Oregon 
Asylum,— as  Is  heretofore  intimated  might  be 
done  if  it  be  conceded  that  the  act  locating 
It  is  In  violation  of  the  constitution,— it  is  be- 
lieved, is  Involved  In  grave  and  serious  doubt, 
and,  further,  the  facts  in  the  case  do  not 
seem  to  bring  it  within  any  recognized  eq- 
uity jurisdiction.  It  Is  not  claimed,  nor  can 
It  be,  that  the  objects  and  purposes  of  the 
acts  in  question  are  unconstitutional,  or 
tliat  the  defendants  threaten  to  apply  the  pub- 
lic funds  to  an  tmconstitutional  use,  or  -to 
waste  or  dissipate  them.  The  claim  is  that 
the  legislature  has  directed  that  the  branch 
asylum  shall  be  located  at  a  place  other  than 
the  seat  of  government.  In  vioiation,  aa  plain- 
tiff claims,  of  the  duty  imposed  upon  it  by 
the  constitution;  and  this,  it  is  asserted,  is 
sufficient  ground  upon  which  a  court  of  eq- 
uity should  assume  jurisdiction.  This  is 
not  enough.  The  construction  and  location 
of  public  buildings  of  the  character  in  ques- 
tion is  purely  a  public  governmental  ques- 
tion, belonging  to  the  legislative  and  govern- 
mental departments,  and  affects  no  private 
or  property  right.  Nor  do  the  facts  of  this 
case  justify  the  conclusion,  as  a  matter  of 
law,  that  it  would  be  of  any  pecuniary  in- 
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jnrj  to  the  state.  If  the  legislative  and 
executive  departments  have  misconstrued 
the  constitution  in  thds  regard,  their  responsl- 
bUity  Is  to  the  people.  A  court  of  equity  can- 
not for  that  reason  alone  assume  the  right 
to  sit  In  judgment  on  their  acts.  There  Is 
DO  authority  to  be  found  In  the  constitution 
or  statutes  of  this  state  for  the  exercise  of 
such  an  extraordinary  power,  nor  is  It  be- 
lieved It  can  be  found  In  the  analogies  of 
the  common  law.  In  this  state  the  distinc- 
tion between  common  law  and  equity,  as  a 
matter  of  substance,  prevails,  although  both 
jnrisdlctlonB  are  invested  in  the  same  court 
Ming  Toe  T.  Coos  Bay  R.  &  E.  R.  &  Nav. 
Co.,  24  Or.  392,  33  Pac.  641.  And,  It  being 
veil  settled  that  a  court  of  chancery  Is  con- 
versant only  with  the  maintenance  of  proper- 
ty rights,  it  has  no  jurisdiction  to  interfere 
with  the  duties  of  the  other  departments  of 
government,  except  when  necessary  to  the 
protection  of  such  rights,  and  cannot  ev$n 
then  interfere  with  the  discretion  invested  In 
either  of  such  departments.  "The  office  and 
jurisdiction  of  a  court  of  equity,"  says  Mr. 
Justice  Gray  in  Re  Sawyer,  124  U.  S.  210,  8 
Sop.  Ct  4S2,  "unless  enlarged  by  express 
statute,  are  limited  to  the  protection  of  rights 
of  property."  And  in  Sheridan  v.  Colvln,  78 
III  247,  it  is  said:  "It  Is  elementary  law  that 
the  subject-matter  of  the  jurisdiction  of  the 
court  of  chancery  la  civil  property.  The 
court  is  conversant  only  with  questions  of 
property,  and  the  maintenance  of  civil  rights. 
Injury  to  property,  whether  actual  or  pros- 
pective, is  the  foimdatlon  on  which  tlie  juris- 
diction rests.  The  court  has  no  jurisdiction  in 
matters  merely  criminal  or  merely  immoral, 
which  do  not  affect  any  right  to  property.  Nor 
do  matters  of  a  political  character  come  with- 
in the  jurisdiction  of  the  court  of  chancery. 
Nor  has  the  court  of  chancery  jurisdiction 
to  hiterfere  with  the  public  duties  of  any 
department  of  government,  except  under  spe- 
cial circumstances,  and  when  necessary  for 
the  protection  of  rights  of  property."  See, 
also,  Qreen  v.  Mills,  16  C.  C.  A.  516,  69  Fed. 
S52,  and  authorities  cited  by  Mr.  Justice 
Gray  in  Re  Sawyer,  supra.  The  several  de- 
partments of  government  are  each  independ- 
ent of  the  other.  To  the  judicial  department 
is  intrusted  the  determination  of  rights  and 
the  enforcement  of  remedies,  and,  as  an  in- 
cident to  the  protection  of  property,  a  court 
of  equity  has  the  undoubted  right  to  refuse 
to  recognize  as  valid  a  clearly  unconstitution- 
al act  of  the  legislature,  because  the  constitu- 
tion Is  the  paramount  law  of  the  land,  which 
ivery  suitor  can  Invoke  wh«n  an  Infringe- 
ment of  his  rights  is  threatened  under  some 
law  in  violation  thereof.  But  the  mere  fact 
that  an  act  of  the  legislature  Is  alleged  to  be 
nnconstitutlonal  gives  it  no  jurisdiction  to  de- 
termine that  question.  Its  duty  is  to  deter- 
mine actual  controversies,  when  properly 
bronght  before  It,  and  not  to  give  opinions 
upon  mooted  questions  or  abstract  proposi- 
tions. Before  it  can  assume  to  determine 
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the  constitutionality  of  a  legislative  act,  the 
case  before  it  must  come  within  some  rec- 
ognized grotmd  of  equity  jurisdiction,  and 
present  some  tuitual  or  threatened  infringe- 
ment of  the  rights  of  property  on  account  of 
such  unconstitutional  legislation.  When  the 
question,  as  here,  is  publlci  juris  alone,  af- 
fects no  property  rights,  and  no  threatened 
waste  of  the  public  funds  is  shown.  It  may 
be  well  doubted  whether  the  court  has  any 
more  power  to  Interfere  with  the  duties  of 
the  other  departments,  on  the  ground  that 
their  acts  may  be  unconstitutional,  than  it 
has  with  their  discretionary  powers  or  du- 
ties. The  Independence  of  the  different  de- 
partments in  this  respect  Is  so  complete  that, 
however  ill  advised  the  action  of  the  legis- 
lature or  executive  may  be,  and  no  matter 
how  gross  an  error  may  be  committed,  a 
court  of  equity  is  nevertheless  powerless  to 
Interfere,  when  rights  of  property  are  not  in- 
volved, unless  express  authority  is  conferred 
upon  it  to  do  80.  The  decision  of  a  large- 
class  of  public  questions  must,  bx  the  very- 
nature  of  the  case,  be  left  to  the  legislativ» 
and  executive  departments,  and  when  the 
decision  is  made  it  must  be  accepted  as  cor- 
rect Among  these  is  the  construction  and 
location  of  public  buildings,  and  the  presump- 
tion is  just  as  conclusive  that  in  the  dis- 
charge of  this  duty  they  observe  the  provi- 
sions of  the  constitution  as  it  is  that  the 
courts  properly  Interpret  that  instrument 
when  called  upon  to  do  so  in  discharge  of 
the  duty  intrusted  to  them.  It  is  true  that 
by  this  rule,  practically,  public  or  private  in- 
terests may  sometimes  suffer  In  either  in- 
stance, although  theoretically  there  are  no 
such  cases;  but,  however  gross  the  wrong 
in  fact  committed  by  the  other  departments, 
a  court  of  equity  Is  powerless  to  remedy  it, 
unless  property  rights  are  Involved,  or  ap- 
peal to  the  judiciary  is  given  by  law.  No 
greater  evil  could  exist  under  our  form  of 
government  than  the  usurpation  by  the  ju- 
diciary of  powers  not  intrusted  to  It  It 
should  therefore  refuse,  under  all  circum- 
stances, to  assume  jurisdiction  In  any  case 
which  affects  the  powers,  duties,  or  preroga- 
tives of  the  other  departments  of  govern- 
ment, unless  its  right  to  do  so  is  so  clear  as 
to  admit  of  no  reasonable  doubt  In  the 
opinion  of  the  majority  of  the  court  this 
record  does  not  present  suchr  a  case.  No 
great  public  wrong  is  threatened,  nor  will 
public  justice  or  Individual  rights  suffer  by  . 
the  execution  of  the  law  in  question.  And, 
more,  it  must  be  admitted  that  the  construc- 
tion sought  to  be  placed  upon  the  constitu- 
tion by  the  plaintiff  is  at  least  open  to  serious 
question.  It  has,  for  almost  a  quarter  of  a 
century,  received  a  practical  exposition  to  the 
contrary  by  the  legislative  and  executive  ae- 
partments,  each  of  which  is  as  much  bound 
to  obey  the  constitution  as  the  courts;  and 
to  this  exposition  tlie  courts  would  be  bound 
to  yield,  in  a  proceeding  properly  withiu 
their  Jurisdiction,  unless  satisfied  tiift  it  la 
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tepugnant  to  the  plain  proTlsIons  of  the  con- 
stitution. Indeed,  the  very  act  locating  the 
branch  asylam  at  Union,  the  execution  of 
-which  is  now  sought  to  be  enjoined,  was 
passed  by  the  legislature  with  only  three  dis- 
senting votes,  while  this  suit  was  pending, 
and  Its  constitutional  right  to  enact  sucb  a 
law  thereby  challenged.  Moreover,  It  was 
approved  by  the  present  executive,  whose 
eminent  legal  attainments  and  familiarity 
with  the  question  (it  having  been  argued 
before  him  in  Sherman  v.  Bellows,  24  Or, 
653,  34  Pac.  549)  justly  entitle  his  opinion  in 
the  mattter  to  great  respect.  The  court  Is 
bound,  therefore,  to  assume  that  in  the  opin- 
ion of  the  legislature  and  executive  there  is 
no  constitutional  inhibition  against  the  pas- 
sage of  such  a  law,  and  while  none  of  these 
facts  would  excuse  the  court  from  assuming 
jurisdiction,  if  its  right  to  do  so  was  clear, 
nor  would  the  exposition  given  the  constitu- 
tion by  the  other  departments  be  absolutely 
controlling  upon  it,  when  called  upon,  in 
the  discharge  of  its  duty,  to  construe  that 
instrument,  yet  they  afford  a  very  persuasive 
argument  why  the  court  should  not  struggle 
to  find  some  grounds,  doubtful  at  best,  upon 
-whdch  it  can  rest  its  Jurisdiction.  Before  it 
•could  assume  the  power  to  question  the  le- 
gality of  the  action  of  the  other  departments 
«f  government  in  such  a  case  Its  right  to  do 
so  ought  to  be  beyond  all  possible  question, 
and  it  ought  to  be  able  to  place  its  Jurisdic- 
tion upon  some  well-settled  ground  for  equi- 
table interference,  which  it  is  believed  cannot 
be  done  in  this  case.  Let  an  order  be  entered 
dismissing  the  complaint  and  dissolving  the 
Injunction. 


STATE  ez  rel.   GERMAN   SAYINOS  ft 
LOAN  SOO.  v.  SEARS,  Sherift.' 

(Supreme  Court  of  Oregon.     Jan.  27,  1896.) 

MOBTQXOB    FOBBOLOBURB — REDEMPTION  — CONBTI- 

TUTioKAL  Law. 

l.Act  Feb.  23,  1896  (Laws  1896,  p.  59), 
which  amends  HUl's  Ann.  Code,  i  303,  by  in- 
creasing the  time  for  redemption  from  forced 
sales  of  real  estate  from  four  months  to  one 
year  from  confirmation  of  the  sale,  applies  to 
subeequent  decretal  sales  for  mortgages  made 
prior  to  its  passage. 

2.  Act  Feb.  23.  1895,  which  amends  Hill's 
Ann.  Code,  {  303,  by  extending  the  time  of  re- 
demption from  forced  sales  of  real  estate,  does 
not,  in  that  it  increases  the  time  for  redemption 
from  decretal  sales  on  mortgages  executed  prior 
to  its  passage,  impair  the  obligation  of  contracts, 
within  the  prohibition  of  the  federal  constitu- 
tion. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  B.  D.  Shattuck,  Judge. 

Application,  on  relation  of  the  German  Sav- 
ings &  Loan  Society,  against  George  C.  Sears, 
sheriff,  for  writ  of  mandamus  to  compel  de- 
fendant to  deed  certain  land  to  relator  as 
purchaser  at  foreclosure  sale  under  a  mort- 
gage. From  a  Judgment  for  defendant,  the 
plaintiff  appeals.    Affirmed. 


MUton  W.  Smith,  for  appellant  Baleigh 
Stott,  for  respondent. 

BEAN,  C.  J.  Tbla  is  a  mandamus  pro- 
ceeding to  compel  the  sheriff  of  Multnomab 
county  to  execute  and  deliver  to  the  relator 
a  deed  for  certain  real  property  purchased 
by  It  at  foreclosure  sale.  The  facts  are  tliat 
on  June  2,  1891,  one  Charles  Blveara,  being 
Indebted  to  the  relator  in  the  sum  of  $6,000, 
executed  and  delivered  to  it  a  mortgage  on 
the  real  property  in  question  to  secure  aacli 
indebtedness.  Thereafter,  Rivears  having 
made  default,  the  mortgage  was  regularly 
foreclosed,  and  the  premises  ordered  sold  to 
satisfy  such  indebtedness.  The  sale  having 
been  duly  advertised,  on  April  20,  1895,  the 
property  was  sold  to  the  relator  by  the  sher- 
iff of  Multnomah  county,  la  the  manner  pro- 
vided by  law,  and  such  sale  was  regularlr 
confirmed  on  the  13tb  of  June,  1895.  No  re- 
demptlim  having  been  made  within  the  time 
provided  by  the  law  as  it  existed  at  the 
time  the  mortgage  was  made,  the  relator  de- 
manded a  deed  from  the  sheriff,  which  being 
refused,  he  commenced  this  proceeding  to 
compel  the  execution  thereof.  A  demurrer 
to  the  alternative  writ  was  sustained,  and 
plaintiff  appeals. 

At  the  time  the  mortgage  was  executed,  the 
statute  1  provided  that  a  Judgment  debtor, 
or  his  successor  in  Interest,  might,  at  any 
time  wltbln  four  months  after  the  confirma- 
tion of  an  execution  sale,  redeem  the  prem- 
ises by  paying  the  amount  of  the  purchase 
money,  with  interest  at  the  rate  of  10  per 
cent,  per  annum  from  the  date  of  the  sale, 
together  with  the  amount  of  any  taxes  the 
purchaser  may  have  paid  thereon.  But  prior 
to  the  sale,  the  law  was  amended  by  extend- 
ing the  time  for  redemption  to  one  year  after 
the  confirmation.  Laws  of  1895,  p.  69.  And 
the  question  now  here  is  whether  this  latter 
act  was  Intended  to  apply  to  decretal  sales 
on  mortgages  executed  prior  to  its  becoming 
operative,  and,  if  so,  whether  it  vlt^tes  ar- 
ticle 1,  !  10,  of  the  constitution  of  the  United 
States,  which  ordains  that  "no  state  *  *  * 
shall  pass  any  law  *  *  •  impairing  the 
obligation  of  contracts."  That  it  was  Intend- 
ed by  the  legislature  to  apply  to  and  regu- 
late redemptions  from  all  execution  sales 
made  after  its  passage  is  too  clear  for  ar- 
gument. It  is  the  only  statute  on  the  sub- 
ject, and  makes  no  reservations  or  exceptions 
in  favor  of  proceedings  for  the  enforcement 
of  prior  contracts.  We  come,  then,  to  the 
real  question  In  the  case,  and  that  is  wheth- 
er, in  its  application  to  foreclosure  sales  on 
mortgages  executed  prior  to  its  passage,  it 
impairs  the  obligation  of  the  mortgage  con- 
tract. And,  at  the  outset  it  must  be  admit- 
ted that  if  It  Impairs  any  of  the  contract 
rights  secured  by  such  mortgages  in  the 
slightest  degree,  it  is  unconstitnUonaL 
Green  v.  BIddle,  8  Wheat  92.    But  the  con- 


1  Rehearing  pending. 


1 1  HiU's  Ann.  Code,  |  303. 
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tention  for  the  defendant  is,  that  the  statnte 
acts  on  the  remedy  only,  and  In  no  way  en- 
larges, abridges,  or  changes  the  terms  or  con- 
ditloiis  of  the  contract,  or  retards  or  post- 
pones Its  enforcement,  and  is  not,  therefore, 
within  the  constitutional  Inhibition.  A  con- 
tract Is  an  agreement  between  two  or  more 
I)er8ons  to  do  or  not  to  do  a  certain  thing, 
and  any  law  passed  subsequent  to  the  mak- 
ing thereof  which  alters  or  abridges  Its  terms 
or  prevents  its  enforcement  or  releases  eith- 
er of  the  parties  from  the  performance  of 
their  undertaking  necessarily  Impairs  the  ob- 
ligations of  the  contract;  but  the  form  of  the 
remedy  or  mode  provided  by  law  for  Its  en- 
forcement is  no  part  of  the  contract,  and  may 
be  changed  at  the  will  of  the  sovereign,  with- 
out Imiialrlng  Its  obligations,  provided  a  rem- 
edy substantially  as  efficient  be  substituted. 
And,  although  the  new  remedy  may  be  less 
€onvenient,  or  may  in  a  sense  affect  the 
value  of  the  contract  or  diminish  the  value 
of  the  performance,  it  does  not  for  that  rea- 
son impair  Its  obligations,  so  long  as  the 
duty  of  full  performance  still  exists.  It  Is 
one  of  the  contingencies  which  the  parties 
necessarily  have  in  view  in  making  contracts 
that  the  mode  of  enforcing  tlielr  performance 
In  the  courts  may  be  changed  or  modified  by 
subsequent  legislation,  as  the  public  good 
may  demand. 

What  constitutes  the  obligation  of  a  con- 
tract, within  the  meaning  of  the  constitu- 
tion, baa  been  a  fruitful  subject  for  Judicial 
discussion  and  controversy;  and,  notwith- 
standing all  that  has  been  said  upon  the 
question,  "no  attempt  has  been  made  to  fix 
definitely  the  line  between  alterations  of  the 
remedy  which  are  to  be  deemed  legitimate 
and  those  which,  under  the  form  of  modify- 
ing the  remedy,  impair  such  rights.  E2very 
case  must  be  determined  upon  Its  own  cir- 
cumstances," Von  Hoffman  v.  City  of  Qnln- 
cy,  4  WalL  535.  It  has  been  frequently 
said  In  the  opinions  of  the  supreme  court 
of  the  United  States,  whose  decisions,  so  far 
as  applicable,  are,  of  course,  controlling  on 
the  question  here  presented,  that  the  laws 
subsisting  in  a  state  at  the  time  a  contract 
Is  made,  including  those  which  affect  its 
validity,  construction,  discharge,  or  enforce- 
ment, enter  into  and  form  a  part  of  the 
contract,  as  if  they  were  expressly  referred 
to  or  incorporated  in  its  terms.  Von  Hoff- 
man r.  City  of  Quincy,  4  Wall.  550;  Walk- 
er V.  Whitehead,  16  Wall.  314;  Edwards  v. 
Keaizey,  96  U.  S.  695;  Seibert  v.  Lewis,  122 
r.  S.  284,  7  Sup.  Ct  1190;  Louisiana  v.  New 
Orleans,  102  U.  S.  206.  But  the  expression 
of  the  Judges  in  these,  as  in  all,  cases,  must 
be  understood  in  the  light  of  the  question 
to  be  decided;  for,  as  said  by  Chief  Justice 
ilarshall  in  Ogden  v.  Saunders,  12  Wheat 
233,  "the  positive  authority  of  a  decision  is 
coextensive  only  with  the  facts  on  which  it 
is  made."  As  so  understood  and  interpret- 
ed, the  meaning  of  the  rule  seems  to  be 
that  tbe  laws  existing  at  the  time  a  con- 


tract Is  made,  which  enter  into  and  form  a 
part  of  It,  are  only  those  which,  "In  their 
direct  or  necessary  legal  operation,  control 
or  affect  the  obligations  of  such  contract" 
Insurance  Co.  v.  Cushman,  108  U.  S.  65,  2 
Sup.  Ct  236.  It  is  admitted  by  all  to  be  en- 
tirely competent  for  the  state  to  change  or 
modify  the  form  of  the  remedy  as  It  may  see 
fit  as  to  past  as  well  as  future  contracts, 
without  violating  the  provisions  of  the  con- 
stitution, so  long  as  a  substantial  remedy 
remains  and  no  right  secured  by  the  contract 
is  Impaired.  "For,  undoubtedly,"  says  Mr. 
Chief  Justice  Taney  In  Bronson  v.  Kinzle,  1 
How.  311,  "a  state  may  regulate  at  pleasure 
the  modes  of  proceeding  In  Its  courts  in  re- 
lation to  past  contracts,  as  well  as  future. 
It  may,  for  example,  shorten  the  period  of 
time  within  which  claims  shall  be  barred  by 
the  statute  of  limitations.  It  may,  if  It 
thinks  proper,  direct  that  the  necessary  im- 
plements of  agriculture,  or  the  tools  of  the 
mechanic,  or  articles  of  necessity  In  house- 
hold furniture,  shall,  like  wearing  apparel,  . 
not  be  liable  to  execution  on  Judgments. 
Regulations  of  this  description  have  always 
been  considered  in  every  civilized  commun- 
ity as  properly  belonging  to  tbe  remedy,  to 
be  exercised  or  not  by  every  sovereignty, 
according  to  its  own  views  of  policy  and  hu- 
manity. It  must  reside  In  every  state  to  en- 
able it  to  secure  its  citizens  from  unjust 
and  harassing  litigation,  and  to  protect 
them  In  those  pursuits  which  are  necessary 
to  the  existence  and  well-being  of  every 
community.  And,  although  a  new  remedy 
may  be  deemed  less  convenient  than  the  old 
one,  and  may  in  some  degree  render  the  re- 
covery of  debts  more  tardy  and  difficult,  yet 
it  will  not  follow  that  the  law  Is  unconstitu- 
tional. Whatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  will 
of  the  state,  provided  the  alteration  does 
not  impair  the  obligation  of  the  contract 
But,  if  that  effect  is  produced,  it  is  imma- 
terial whether  it  is  done  by  acting  on  the 
remedy  or  directly  on  the  contract  Itself. 
In  either  case  it  Is  prohibited  by  the  consti- 
tution." And  In  Tennessee  v.  Sneed,  96  U. 
S.  74,  it  is  said:  "The  rule  seems  to  be  that. 
In  modes  of  proceeding  and  of  forms  to  en- 
force the  contract,  the  legislature  has  the 
control,  and  may  enlarge,  limit,  or  alter 
them,  provided  that  it  does  not  deny  a  rem- 
edy or  so  embarrass  it  with  conditions  and 
restrictions  as  seriously  to  impair  the  value 
of  the  right."  In  conformity  to  this  doc- 
trine, It  was  held  In  AntonI  v.  Greenhow, 
107  U.  S.  769,  2  Sup.  Ct  91,  that  an  act  of 
the  Virginia  legislature  requiring  the  hold- 
er of  certain  coupons  to  first  pay  his  taxes 
In  cash,  and  file  his  coupon  in  the  court  of 
appeals,  and  afterwards,  in  some  circuitous 
way,  receive  back  his  money,  was  an  act 
affecting  the  remedy  only,  and  did  not  Im- 
pair the  obligation  of  a  contract,  although 
the  funding  act  under  which  the  coupons 
were  issued  required  the  state  to  receive 
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them  for  all  taxes  and  demands  due  her, 
and  autliorized  the  writ  of  mandamus  to 
compel  the  tax  collector  to  so  receive  them. 
So,  also,  in  Morley  t.  Railway  Co.,  146  U.  S. 
1G2,  13  Sup.  Ct.  64,  a  law  of  the  state  of 
New  York  reducing  the  rate  of  interest  on  a 
Judgment  based  on  a  contract  for  the  pay- 
ment of  money  which,  when  matured,  be- 
gan under  the  then-existing  law  to  draw  in- 
terest at  a  specified  rate  per  cent.,  was  held 
to  be  valid  under  the  federal  constitution. 
Again,  in  Terry  v.  Anderson,  95  U.  S.  628, 
it  was  held  that  a  law  shortening  the  period 
prescribed  by  the  statute  of  limitations  In 
force  when  the  right  of  action  accrued  was 
valid,  a  reasonable  time  having  been  given 
in  which  to  commence  the  action  before  the 
bar  took  efCect,  and  that  such  law  did  not 
impair  the  obligation  of  the  contract  In 
Curtis  V.  Whitney,  13  Wall.  68,  it  was  held 
that  a  statute  requiring  the  holder  of  a  tax- 
sale  certificate,  made  before  its  passage,  to 
give  the  occupant  of  the  land  described 
therein  three  months'  notice  of  the  time  the 
deed  would  be  applied  for,  together  with  a 
copy  of  the  certificate  and  the  name  of  the 
holder,  did  not  impair  the  obligation  of  the 
contract  evidenced  by  the  certificate,  and 
was  therefore  valid.  Mr.  Justice  Miller,  in 
delivering  the  opinion  of  the  court,  said: 
"That  a  statute  is  not  void  because  it  is 
retrospective  has  been  repeatedly  held  by 
this  court,  and  the  feature  of  the  act  of 
18C7  which  makes  it  applicable  to  certifi- 
cates already  Issued  for  tax  sales  does  not 
of  itself  conflict  with  the  constitution  of  the 
United  States.  Nor  does  every  statute 
which  affects  the  value  of  a  contract  impair 
its  obligation.  It  is  one  of  the  contingen- 
cies to  which  i>artle8  look  now  in  making  a 
large  class  of  contracts  that  they  may  be  af- 
fected In  many  ways  by  state  and  national 
legislation.  For  such  legislation,  demanded 
by  the  public  good,  however  it  may  retroact 
on  contracts  previously  made,  and  enhance 
the  cost  and  difBculty  of  performance,  or 
diminish  the  value  of  such  performance  to 
the  other  party,  there  is  no  restraint  in  the 
federal  constitution,  so  long  as  the  obliga- 
tion of  performance  remains  in  full  force." 
In  Sturges  v.  Crowninsbield,  4  Wheat  122, 
the  law  of  the  state  of  New  Xork  relieving 
a  debtor  from  Imprisonment  from  debt  was 
held  not  to  impair  the  obligation  of  past 
contracts,  because  it  was  only  a  modifica- 
tion of  the  remedy  given  by  the  legislature 
for  the  enforcement  of  the  contract,  and  not 
a  part  of  its  obligation.  In  that  case  Mr. 
Chief  Justice  Marshall  said:  "Without  im- 
pairing the  obligation  of  the  contract  the 
remedy  may  certainly  be  modified  as  the 
wisdom  of  the  nation  shall  direct.  Confine- 
ment of  the  debtor  may  be  a  punishment 
for  not  performing  his  contract,  or  may  be 
allowed  as  a  means  of  inducing  him  to  per- 
form it.  But  the  state  may  refuse  to  inflict 
this  punishment,  or  may  withhold  this 
meant,  and  leave  the  contract  in  full  force. 


Imprisonment  Is  no  part  of  the  contract,  . 
and,  simply  to  release  the  prisoner,  does  not  ' 
impair  its  obligation."  In  Insurance  Co.  v. 
Cushman,  108  U.  S.  51,  2  Sup.  Ct  236,  a 
statute  reducing  the  rate  of  interest  from 
10  to  8  per  <!ent  on  the  amount  bid,  to  be 
paid  by  the  mortgagor  on  redemption  from 
a  purchaser  at  a  decretal  sale,  was  held 
valid  and  applicable  to  all  sales  thereafter 
made,  although  the  mortgage  was  given  be- 
fore the  passage  of  the  act  The  opinion  of 
Mr.  Justice  Harlan  in  this  case  is  so  clear  a 
statement  of  the  law,  and  his  argument 
seems  to  bear  so  directly  upon  the  question 
before  na,  that  we  may  be  pardoned  for 
quoting  from  it  at  some  considerable  lengtli. 
He  says:  "The  contention  of  the  company's 
counsel  Is  that  that  act  cannot  be  ap- 
plied without  impairing  the  obligation  of  its 
contract  What  was  tliatconti act?  In  what 
did  its  obligation  consist?  By  the  contract 
between  the  mortgagor  and  mortgagee,  the 
former  became  bound  to  pay,  within  a  cer- 
tain time,  the  mortgage  debt  with  the  stip- 
ulated interest  of  nine  per  cent,  up  to  final 
decree,  if  one  was  obtained,  and  with  slz  per 
cent  thereafter  as  prescribed  by  statute  when 
the  mortgage  was  given.  Rev.  St.  111.  1874, 
p.  614.  Certainly,  the  obligation  of  that  con- 
tract was  not  impaired  by  the  act  of  18?J, 
for  it  did  not  diminish  the  duty  of  the  mort- 
gagor to  pay  what  he  agreed  to  pay,  or  short- 
en the  period  of  payment,  or  interfere  with  or 
take  away  any  remedy  which  the  mortgagee 
liad,  by  existing  law,  for  the  enforcement  of 
Its  contract  The  statute  in  force  when  tiie 
mortgage  was  executed,  prescribing  the  rate 
of  Interest  which  the  amount  paid  or  bid  by 
the  purchaser  should  bear,  as  between  him 
and  the  party  seeking  to  redeem,  had  no  re- 
lation to  the  obligation  of  the  contract  be- 
tween the  mortgagor  and  mortgagee.  The 
mortgagor  might,  perhaps,  have  claimed 
that  his  statutory  right  to  redeem  could  not 
be  burdened  by  an  Increased  rate  of  inter- 
est beyond  that  prescribed  by  statute  at  the 
time  he  executed  the  mortgage.  But,  as  to 
the  mortgagee,  the  obligation  of  the  con- 
tract was  fully  met  when  it  received  what 
the  mortgage  and  statute  in  force  when  the 
mortgage  was  executed  entitled  it  to  de- 
mand. The  rights  of  the  purcliaser  at  the 
decretal  sale,  if  one  was  had,  were  not  of 
the  essence  of  the  mortgage  contract  hut 
depended  wholly  upon  the  law  In  force 
when  the  sale  occurred.  The  company 
ceased  to  be  a  mortgagee  when  its  debt  was 
merged  in  the  decree,  or,  at  least  when  the 
sale  occurred.  Thenceforward  Its  interest 
in  the  property  was  as  purchaser,  not  aa 
mortgagee.  And  to  require  it,  as  purchaser, 
to  conform  to  the  terms  for  the  redemption 
of  the  property  as  prescribed  by  the  statute 
at  the  time  of  purchase,  does  not  la  *i.v 
legal  sense,  impair  the  obligation  of  its  con- 
tract as  mortgagee.  It  assumed  the  position 
of  a  purchaser,  subject  necessarily,  to  the 
law  then  in  force  definine-^e  ilghia  of  I)U^ 
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chasers.  Bat  It  is  Insisted  that  the  value  of 
the  mortgage  contract  was  impaired  by  a 
subsequent  law  reducing  the  Interest  to  be 
paid  to  a  purchaser  at  decretal  sale;  this, 
upon  the  assumption  that  the  probability 
of  the  debt  being  satisfied  by  the  decretal 
sale  of  the  property  was  lessened  by  reduc- 
ing the  interest  which  any  purchaser  could 
realize  on  his  bid  In  the  event  of  redemp- 
tion. In  other  words,  the  reduction  by  a 
subsequent  statute  of  the  interest  to  be  paid 
to  the  purchaser  would,  It  Is  argued,  neces- 
sarily tend  to  lessen  the  number  of  bidders 
seeking  Investments,  and  thereby  injurious- 
ly affect  the  value  of  the  mortgage  security. 
•  •  •  TSje  redaction  of  the  rate  of  inter- 
est by  the  act  of  1879  was  by  way  of  relief 
to  the  mortgagor  and  his  Judgment  credit- 
ors, and  in  no  sense  an  Injury  to  the  mort- 
gagee. When  that  act  was  passed,  there 
was  no  person  to  answer  the  description  o: 
to  daim  the  rights  of  a  purchaser;  conse- 
quently, no  existing  rights  were  thereby  Im- 
l>alred.  That  the  reduction  of  Interest  to  be 
imld  to  the  purchaser  would  lessen  the  prob- 
uble  nnmber  of  bidden  at  the  decretal  sale, 
iiud  thereby  diminish  the  chances  of  the 
l>roperty  bringing  the  mortgage  debt,  are 
lilainly  contingencies  that  might  never  have 
arisen.  They  could  not  occur  unless  there 
was  a  decretal  sale,  nor  unless  the  mort- 
gaaee  became  the  purchaser,  and  are  too  re- 
mote to  Justly  the  conclusion,  as  matter  of 
law.  that  sncb  legislation  affected  the  valu* 
of  the  mortgage  contract." 

These  cases  suf&ciently  illustrate  the  char- 
acter of  changes  or  modifications  which  may 
be  made  In  the  laws  existing  at  the  time  a 
c-onti-act  Is  entered  Into  without  Impairing 
its  obligations,  and  they  further  show  that 
the  statement  often  made  that  such  laws  en- 
ter into  and  form  a  part  of  the  obligations  of 
a  contract  is  not  to  be  accepted  in  its  broad 
and  literal  sense.  Within  the  doctrine  of 
these  case's,  it  seems  to  as  the  act  of  1895, 
extending  the  time  in  which  a  mortgagor 
may  redeem  from  the  purchaser  at  a  fore- 
closure sale,  does  not  Impair  the  obligations 
ot  a  mortgage  contract,  as  such  contract  is 
interpreted  and  understood  In  this  state. 
By  its  terms,  the  mortgagor  becomes  bound 
to  pay,  within  a  certain  time,  the  mortgage 
debt,  with  interest,  and,  in  case  he  fails  to 
do  BO,  to  suffer  the  mortgaged  premises  to 
he  sold  in  the  osual  course  of  proceeding 
provided  by  law,  to  satisfy  such  Indebted- 
ness; and  this  is  the  extent  of  the  obliga- 
tion of  his  contract  By  such  a  contract,  the 
mortgagee  acquires  no  title  or  interest  in  the 
mortgaged  premises,  but  simply  a  lien  there- 
on to  secure  his  indebtedness.  The  legal 
title  and  right  to  the  possession  remain  In  the 
mortgagor.  By  the  common  law,  a  mortgage 
conveyed  the  legal  title  to  the  mortgagee,  and, 
npon  condition  brolcen,  his  estate  became  in- 
defeasible; but  this  doctrine  lias  been  "cut 
up  by  the  roots"  by  the  statutes  of  this  state 
and  Judicial  descisions  thereon;   and  here  a 


conveyance  of  land  intended  as  security  for 
the  payment  of  a  debt,  whatever  its  form. 
Is  regarded  as  a  mere  lien,  and  must  be  fore- 
closed, and  the  property  adjudged  to  be 
sold  to  satisfy  the  debt  by  suit,  although 
the  conveyance  itself  may  provide  a  differ- 
ent method  for  its  foreclosure.  Thompson  v. 
Marshall,  21  Or.  171,  27  Pac.  957;  MarshaU 
V,  Williams,  21  Or.  268,  28  Pac.  137;  SeU- 
wood  V.  Gray,  11  Or.  634;  Anderson  v.  Bax- 
ter, 4  Or.  105;  Teal  v.  Walker,  111  U.  S. 
242,  4  Sup.  Ct  420. 

The  relator  obtained  no  title  or  interest  in 
the  mortgaged  premises  by  its  contract,  but 
only  a  Hen  thereon,  and  a  right  to  subject 
the  property  to  sale  to  satisfy  Its  claim,  and 
this  right  has  in  no  way  been  altered, 
abridged,  or  postponed  by  the  act  of  1895. 
How  can  it  be  claimed,  then,  that  this  act 
Impairs  any  of  the  obligations  of  the  con- 
tract? It  is  true  "the  law  which  binds  the 
parties  to  perform  their  agreement"  forms 
part  of  the  obligations  of  the  contract,  but 
the  act  of  1895  does  not  postpone  or  lessen 
the  duty  of  performance  by  the  mortgagor. 
It  does  not  diminish  his  duty  to  pay  his  debt 
at  the  time  and  in  the  manner  agreed  upon, 
or  take  away  or  interfere  with  any  of  the 
mortgagee's  remedies  to  enforce  its  lien  by 
subjecting  the  mortgaged  premises  to  sale. 
The  statute  existing  at  the  time  the  mort- 
gage was  given,  prescribing  the  time  in 
which  the  mortgagor  shall  redeem  from  the 
purchaser  at  a  foreclosure  sale,  if  one  should 
be  made,  had  no  relation  whatever  to  the 
contract  between  the  mortgagor  and  mort- 
gagee. The  purchaser's  right  depends  upon 
the  law  in  force  at  the  time  of  the  sale,  and 
why  shall  he  be  permitted  to  appeal  to  the 
contract  between  the  debtor  and  creditor? 
He  is  not  a  party  or  privy  to  such  ixintract 
In  any  sense;  and  it  does  not  alter  the  case 
that  the  purchaser  and  mortgagee  are  one 
and  the  same  person.  The  relator  ceased  to 
be  a  mortgagee  when  the  sale  occurred. 
Thenceforward  Its  interest  in  the  property 
was  as  purchaser,  and  not  as  mortgagee; 
and  to  require  It,  as  such  purchaser,  to  con- 
form to  the  law  In  force  when  the  purchase 
was  made,  does  not  In  any  way  Impair  the 
obligations  of  the  mortgage  contract 

The  argument  that  the  value  of  the  mort- 
gage contract  was  impalired  by  the  subse-  - 
quent  law  extending  the  time  for  redemp- 
tion, because  it  tended  to  lessen  the  number 
of  bidders,  and  therefore  the  amount  of  the 
bids,  is  based  upon  an  assumption  which,  in 
the  language  of  Mr.  Justice  Harlan  in  the 
Cushman  Case,  "is  too  remote  to  Justify  the 
conclusion  as  matter  of  law  that  such  legis- 
lation affected  the  value  of  the  mortgage 
contract"  By  the  laws  of  this  state,  the 
purchaser  at  an  execution  sale  Is  entitled  to 
the  possession  of  the  premises  and  the  rents 
and  profits  thereof  from  the  date  of  sale  ^ 
until  redemption  (1  Hill's  Ann.  Laws  Or. 
§  307),  and.  In  case  redemption  is  had,  to  the 
return  of  bis  money,  with  10  percent  in- 
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terest  thereon,  and  all  taxes  paid  by  blm; 
so  that  it  cannot  be  said  that  an  extension  of 
eight  months  in  which  to  redeem  from  a 
mortgage  sale  will,  under  such  circumstan- 
ces, so  materially  affect  the  value  of  the 
mortgage  contract  as  to  impair  its  obliga- 
tions. And,  besides,  we  have  seen,  every 
statute  which  affects  the  value  of  a  contract 
or  enhances  the  cost  or  difficulty  of  perform- 
ance. Is  not  prohibited  by  the  federal  con- 
stitution, so  long  as  the  obligation  of  per- 
formance remains  in  force.  The  question  in 
this,  as  in  all  similar  cases,  is  largely  one  of 
reasonableness,  and  of  that  the  legislature 
is  primarily  the  judge,  and  the  courts  can- 
not overrule  its  decision,  unless  a  substan- 
tial contract  right  is  necessarily  Impaired. 
The  act  of  1895  was  Intended  for  the  relief 
of  the  mortgagor,  and,  in  the  opinion  of  the 
legislature,  was  demanded  by  the  public 
good;  and,  however  it  may  retroact  on  mort- 
gages previously  made,  it  does  not  impair 
the  obligations  of  such  contracts. 

But  it  is  Insisted  that  the  law  In  force  at 
the  time  the  mortgage  was  executed  gave  to 
the  mortgagee  a  vested  right  to  a  title  to  the 
mortgaged  premises  in  case  the  mortgage 
should  be  foreclosed,  and  it  should  I)ecome 
the  purchaser  at  such  sale,  unless  redemption 
should  be  made  within  four  months  there- 
after, and  that  the  effect  of  the  act  of  1895 
was  to  take  from  it  this  vested  right,  and 
give  to  the  mortgagee  an  eight-months  es- 
tate in  the  premises  not  reserved  by  the 
mortgage,  and  thus  impair  the  obligation  of 
the  mortgage  contract.  In  support  of  this 
position,  counsel  cites  decisions  from  the  su- 
preme court  of  the  United  States,  and  also 
some  from  the  state  courts.  Bronson  y. 
Klnzie,  1  How.  311;  Howard  v.  Bugbee,  24 
How.  461;  Phlnney  v.  Phinney,  81  Me.  450, 
17  Atl.  405;  Baldwin  v.  Tlagg,  43  N.  J.  Law, 
495;  Robards  v.  Brown,  40  Arte  423;  Allen 
V.  Allen,  95  Gal.  184,  30  Pac.  213.  These  de- 
cisions. In  our  opinion,  are  clearly  distin- 
guishable from  the  case  now  before  the 
court  In  each  of  them  the  mortgage  con- 
veyed the  legal  title,  and  either  provided  the 
remedy  for  its  own  enforcement,  or,  under 
the  law  existing  at  the  time  it  was  «cecuted, 
the  mortgagee  was  entitled  in  case  of  de- 
fault to  go  into  a  court  of  chancery,  and  ob- 
tain an  order  for  the  sale  of  the  mortgaged 
property,  free  and  discharged  from  the  equi- 
table interest  of  the  mortgagor;  and  it  was 
held  that  the  subsequent  redemption  statutes 
impaired  the  obligation  of  the  contracts,  be- 
cause they  either  annulled  the  express  terms 
of  the  mortgages,  or  conferred  upon  the  mort- 
gagors a  new  estate,  which  was  not  reserv- 
ed by  tbe  original  contract,  and  which  was 
directly  and  materially  in  conflict  with  the 
estate  vested  in  the  mortgagee  by  his  con- 
tract In  this  state,  however,  as  we  have 
seen,  a  mortgagee  acquires  no  title  to  the 
mortgaged  premises  by.  bis  contract,  nor  has 
he  a  vested  right  to  one.  If  he  should  hap- 
I>en  to  be  the  highest  bidder  at  a  sale  of  the 


mortgaged  premises,  the  title  thus  acquired 
would  be  as  purchaser,  and  not  as  mort- 
gagee. He  has  by  his  mortgage  but  a  mere 
lien  upon  the  property,  with  only  a  vested 
right  to  substantially  as  efficient  a  remedy 
for  its  enforcement  as  the  one  existing  at 
the  time  his  contract  was  made.  When  the 
state  provides  this,  bis  vested  rights  are 
protected,  and  the  obligations  of  his  contract 
are  not  impaired.  The  mortgagor  retains  the 
legal  title  until  foreclosed  and  barred  in  tbe 
manner  provided  by  law,  and  a  statute 
merely  extending  the  time  for  redemption 
confers  upon  him  no  new  or  additional  es- 
tate. It  affects  only  the  mode  of  proceed- 
ing for  the  enforcement  of  the  mortgage  lien, 
and  the  statute  In  question  does  not  em- 
barrass it  so  as  to  seriously  Impair  the  value 
of  the  mortgage  contract 

The  precise  question  In  this  case  has  never 
been  decided  by  the  supreme  court  of  tlie 
United  States,  nor  by  any  of  the  state  courts, 
so  far  as  we  are  advised.  In  the  state  of 
Kansas  an  act  of  tbe  legislature,  which  not 
only  extended  the  time  18  months  for  le- 
demption;  but  also  took  from  the  purchaser, 
and  gave  to  the  mortgagor,  possession  of  the 
premises,  rent  free,  during  the  time,  came 
before  tbe  court  for  consideration  In  Green- 
wood V.  Butler,  34  Pac.  967,  and  it  was  held 
that  it  did  not  apply  to  sales  on  foreclosure 
decrees  entered  prior  to  Its  becoming  opera- 
tive. Subsequently,  Watkins  v.  Glenn,  40 
Pac.  316,  and  Beverly  v.  Bamitz,  la.  325, 
called  for  a  decision  as  to  its  constitutional- 
ity under  decrees  entered  after  It  became 
operative,  but  on  mortgages  executed  prior 
thereto;  and  in  an  able  opinion  by  Ghief  Jus- 
tice Horton,  in  which  one  of  tbe  other  Judges 
concurred,  it  was  held  to  be  unconstitu- 
tional, as  impairing  the  obligation  of  tbe 
mortgage  contract  On  a  petition  for  rehear- 
ing, however.  Chief  Justice  Horton  having 
in  the  meantime  retired  from  the  beDcti,tbe 
case  was  again  examined;  and  In  an  exhaust- 
ive and  well-considered  opinion  by  bis  suc- 
cessor, Ghief  Justice  Martin,  the  law  was  up- 
held by  a  majority  of  the  court  All  the  au- 
thorities bearing  upon  the  question  in  Its 
various  aspects  seem  to  have  been  collated 
and  reviewed  in  the  various  opinions  in  these 
cases,  and  therefore  need  not  be  further  re- 
ferred to  here.  On  the  whole,  while  we  are 
conscious  of  the  fact  that  the  question  Is 
one  on  which  lawyers  and  judges  will  nec- 
essarily differ,  and  that  our  conclusion  is  not 
by  any  means  free  from  doubt,  we  feel  con- 
strained, after  a  careful  examination  of  tlie 
question,  to  concur  with  Mr.  Chief  Justice 
Martin  in  saying  that  "if  a  state  legislatare 
may  totally  abolish  Imprisonment  «f  the 
debtor  as  a  means  of  enforcing  payment;  if 
it  may  shorten  the  statutes  of  limitation; 
if  it  may  reasonably  extend  and  enlarge  ex- 
emptions of  property  from  sale  for  the  pay- 
ment of  debts;  If,  where  coupons  are  by 
law  made  receivable  in  payment  of  taxes,  It 
may  require  such  payBaeBt^in  the  first  (n- 
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stance  In  cash,  to  be  afterwards  refunded, 
and  the  coupons  taken  up;  if  It  may  reduce 
the  rate  of  interest  on  redemption  from  de- 
cretal sales;  if  It  may  lessen  the  interest  on 
former  judgments;  if  it  may  require  the  holder 
of  a  tax -sale  certificate  to  give  three  months' 
notice  of  the  time  when  a  tax  deed  will  be 
applied  for;  if  It  may  require  transcripts  of 
judgnients  against  a  particular  city  to  be 
filed  In  a  certain  office,  as  a  prerequisite  to 
payment,  and  divest  the  courts  of  the  power 
to  grant  remedies  in  force  when  the  Judg- 
ments were  rendered;  if  it  may  reduce  the 
terms  of  court,  in  number  and  duration;  if 
It  may  amend  the  laws  as  to  attachments, 
garnishments,  and  receivers  so  as  to  take 
away  causes  therefor  which  were  before 
sufficient;  If,  in  short.  It  may  regulate  at 
pleasure  the  modes  of  proceeding*  in  the 
courts,  and  all  this  as  to  existing  obligations, 
—It  Is  difficult  to  frame  a  process  of  reason- 
ing which  would  forbid  it  from"  extending 
the  time  for  redemption  from  sales  under 
mortgage  foreclosure  decrees  in  this  state, 
Although  the  mortgages  may  have  been  exe- 
cuted prior  to  the  passage  of  the  law. 

Having  in  view  the  rule  that  a  court  should 
never  declare  an  act  of  the  legislature  un- 
constitutional unless  its  repugnancy  to  that 
instrument  Is  clear  and  beyoiid  reasonable 
doubt,  we  conclude  that  the  act  of  1895  la 
valid  and  constitutional  as  to  all  sales  made 
under  mortgage  foreclosure  decrees  rendered 
after  the  law  became  operative,  although 
the  mortgages  may  have  been  executed  prior 
to  that  time;  and  the  decree  of  the  court  be- 
low Is  therefore  aflirmed. 


WILLS  et  aL  v.  LANCB. 
(Supreme  Court  of  Oregon.     Jan.  27,  1896.) 

Ttax — ^Nboliqexce— Custom— Evidence — Expert 

TeSTIMONT — INSTRDOTIORS. 

1.  In  an  action  for  canaing  the  destruction 
hy  fire  of  wood  on  plaintiff's  premises,  a  ques- 
tion to  defendant,  on  his  cross-examination,  as 
to  whether  it  was  customary  to  "back-fire,  in 
order  to  save  one's  property,  was  improper, 
where  there  was  no  direct  evidence  of  defend- 
ant's having  kindled  the  fire,  and  defendant, 
without  referring  to  any  custom,  merely  testified 
In  chief  that  after  he  discovered  the  fire  he 
raked  away  the  briers  near  his  fence  to  keep 
the  fence  from  bnrning. 

2.  Where  witnes-ses  who  were  present  at  a 
fire  testified  that  tht>  wind  was  fr«ni  a  certain 
direction,  and  an  officer  from  the  weather  bu- 
reau, which  was  several  miles  distant,  testified 
that  the  automatic  register,  which  was  located 
in  an  elevated  position,  free  from  obstruction, 
showed  the  wind  to  have  blown  from  another  di- 
rection, it  was  not  error  for  the  court  to  state  to 
the  jury  "that  when  a  man  comes  before  yon, 
and  says  that  the  direction  of  the  wind  at  a  cer- 
tain time  was  from  such  a  quarter,  so  many 
miles  away,  and  was  blowing  at  the  rate  of  so 
many  miles  per  hour,  irrespective  of  hills  or  for- 
ests, you  will  take  into  consideration  your  own 
experience,  and  the  experience  of  other  witness- 
es who  have  testified,  whether  that  Instrument  Is 
to  be  believed,  under  such  circumstances  and 
at  such  a  distance,  or  whether  your  own  experi- 
ence and  the  testimony  of  the  witnesses  are 


worth  anything.     Consult  your  own  experience, 
as  well  as  the  report  made  by  the  ot&cei." 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; £.  D.  Shattuck,  Judge. 

Action  by  Wills  Bros,  against  O.  H.  Lance 
to  recover  damages  for  causing  the  destruc- 
tion of  plalntlfts'  property  by  fire.  Defend^ 
ant  had  Judgment,  and  plaintiffs  appeaL  Af- 
firmed. 

F.  L.  Keenan,  for  appellants.  J.  C.  Caples 
and  O.  W.  Allen,  for  respondent. 

MOORB,  J.  This  Is  an  action  to  recover 
damages  resulting  from  the  alleged  wQlful 
and  negligent  conduct  of  the  defendant.  The 
facts  are  that  on  September  5,  1892,  the  plain- 
tiffs were  the  owners  of  a  quantity  of  coni 
wood  cut  from  and  remaining  on  a  tract  of 
land  that  was  bounded  on  the  east  by  the  de- 
fendant's land  and  that  of  one  Mrs.  Chase, 
the  latter  tract  joining  the  defendant's  prem- 
ises on  the  north;  that  on  said  date  a  fire 
swept  across  Mrs.  Chase's  land  to  the  plain- 
tiffs', and  burned  a  portion  and  threatened 
the  destruction  of  all  their  wood,  necessitat- 
ing the  employment  of  men  and  teams  in  re- 
moving it  from  the  region  of  the  fire.  The 
plaintiffs  allege,  In  substance,  that  the  defend- 
ant willfully  and  negligently  kindled  the  fire 
on  his  premises  and  Mrs.  Chase's  land,  from 
which  it  spread  to  their  tract,  and  destroyed 
408%  cords  of  wood,  of  the  value  of  ?816.25; 
that  by  reason  of  the  defendant's  negligence, 
they  were  compelled  to  and  did  pay  out  $198.- 
30  in  the  employment  of  men  and  teams  to  re- 
move and  protect  their  said  cord  wood,— and 
pray  Judgment  for  $1,014.55.  The  answer 
having  put  in  Issue  the  allegations  of  the  com- 
plaint, a  trial  was  had,  resulting  in  a  judg- 
ment In  favor  .of  the  defendant,  from  whicb 
the  plaintiffs  appeal,  assigning  as  errors  the 
rejection  of  testimony,  and  the  giving  of  cer- 
tain Instructions  to  the  Jury. 

The  defendant,  having  been  called  as  a  wit- 
ness in  his  own  behalf,  testified,  in  substance, 
that,  between  12  and  1  o'clock  in  the  after- 
noon of  the  day  In  question,  he  discovered  a 
fire  that  had  been  burning  in  the  timber  ap- 
proaching his  premises  near  the  northeast 
comer,  the  same  being  the  southeast  comer 
of  Mrs.  Chase's  land;  that  the  wind  was  then 
blowing  quite  a  gale  from  the  northeast,  and 
the  fire  was  driven  thereby  upon  Mrs.  Chase's 
land,  near  the  southeast  comer;  that  he  rak- 
ed away  the  briers  and  twigs  at  his  north  line 
to  keep  the  fence  from  bui'ulng.  Upon  cross- 
examination  an  objection  was  Interposed  to 
the  following  question:  "Is  it  not  customary, 
if  one  wants  to  save  bis  property,  to  back- 
fire?" And,  the  objection  being  sustained,  the 
plaintiflj  saved  an  exception.  It  is  contended 
that  the  question  was  competent,  as  tending 
to  prove  the  defendant's  negligence  and  want 
of  due  care,  and  that  the  refusal  to  permit  the 
witness  to  answer  it  was  a  restriction  of  the 
right  of  cross-examination.  No  direct  evi- 
dence that  the  defendant  kindled  the  fire  was 
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Introduced  at  the  trial,  and  bis  testimony 
Bhowed  that  he  raked  away  the  briers  and 
twfgs  from  the  fence  only  to  protect  It  fronf 
destruction.  How,  then,  could  the  question 
become  material,  except  upon  the  assumption 
that  the  defendant  owed  a  duty  to  the  plain- 
tiffs of  protecting  their  property?  If  he  neg- 
lected to  back-flre  along  the  line  of  his  fence. 
In  consequence  of  which  it  was  destroyed,  the 
loss  would  fall  upon  him,  and  not  upon  the 
plaintias.  Had  he  testified  that  he  kindled  a 
Are  to  protect  his  property,  there  might  have 
been  Just  reason  for  allowing  him  to  prove 
the  existence  of  such  an  urgent  necessity  as 
would  have  warranted  and  excused  his  act, 
but  the  right  to  kindle  the  fire  under  such  cir- 
cumstances would  not  be  founded  in  any  cus- 
tom, but  upon  necessity.  If  the  defendant, 
apprehending  the  destruction  of  his  property, 
had  back-fired,  and  through  his  carelessness 
the  fire  so  kindled  by  him  had  escaped  and  de- 
stroyed the  plaintifTs'  property,  proof  that  the 
fire  was  set  In  conformity  with  a  custom  or 
usage  long  established  would  not  excuse  his 
negligence.  16  Am.  &  Eng.  Enc.  Law,  462. 
Evidence  of  a  custom  or  usage  Is  admissible 
to  explain,  but  not  to  contradict,  the  terms  of 
a  contract  silent  as  to  details,  or  ambiguous 
as  to  incidents  and  conditions.  Holmes  v. 
"Whitaker,  23  Or.  819,  31  Pac.  705;  Governor 
T.  Withers,  50  Am.  Dec.  95.  The  plalnUffs' 
action  being  founded  in  tort  precludes  the  de- 
fendant from  proving  the  existence  of  any 
custom  or  usage  to  excuse  his  alleged  negli- 
gence, and,  this  being  so,  by  what  right  could 
the  plaintiffs  insist  upon  proving  a  custom  for 
the  purpose  of  establishing  the  defendant's 
liability?  As  we  view  the  question,  assuming 
that  the  question  could  have  been  proven  in 
this  manner,  and  by  one  witness,  the  object 
sought  by  asking  it  was  to  show  that,  when 
one's  fence  is  endangered  by  fire,  it  is  cus- 
tomary to  avert  the  threatened  Injury  by 
back-firing;  and,  as  the  danger  to  the  defoid- 
ant's  property  was  Imminent,  an  inference 
might  be  invoked  that  he  kindled  the  fir6 
which  wrought  the  plalntifiTs'  Injury.  If  pnxrf 
of  such  a  custom  were  permissible,  the  bur- 
den of  establishing  it  was  cast  upon  the  plain- 
tiffs; and  the  defendant,  in  his  dtect  exam- 
ination, not  having  admitted  that  he  kindled 
the  fire,  or  testified  concerning  any  custom, 
what  right  of  cross-examination  was  restricted 
by  the  court's  refusal  to  permit  the  witness 
to  answer  the  question?  It  is  true,  the  right 
of  cross-examination  is  a  valuable  one,  tend- 
ing to  explain  the  testimony  given  in  chief, 
and  to  establish  truth;  but  it  should  be  con- 
fined to  matters  stated  In  the  direct  examina- 
tion or  properly  connected  therewith.  Hill's 
Ann.  Laws  Or.  S  837.  The  question  not  be- 
ing germane  to  the  issue,  nor  proper  cross- 
examination,  the  court  committed  no  error  In 
refusing  to  permit  the  witness  to  answer  it. 

2.  At  the  trial  the  plaintiffs  sought  to  show 
that  the  defoDdant  kindled  the  fire  complain- 
ed of,  while  the  defendant  undertook  to  prove 
that  It  had  been  raging  in  the  timber  for 


some  time,  and  on  the  day  In  question  was 
driven  by  force  of  the  wind  across  Mrs. 
Chase's  land,  to  the  plaintiffs'  tract,  destroy- 
ing their  wood  and  causing  the  Injary.  Tbe 
plaintiffs'  premises  being  situate  west  of 
Mrs.  Chase's,  the  direction  and  force  of  the 
wind  became  important  factors  In  determin- 
ing the  origin  of  the  plaintiffs'  loss.  Tbe  tes- 
timony of  the  defendant  and  seven  witnesses 
called  In  his  behalf  tended  to  show  the  facts 
he  undertook  to  prove,  and  that  the  wind  was 
.blowing  from  the  northeast.  W.  S.  Bland- 
ford,  being  called  as  a  witness,  testified,  in 
substance,  that  he  was  an  officer  In  charge  of 
the  United  States  weath»  bureau  at  Port- 
land, and  had  In  his  possession  the  records  of 
that  office,  giving  the  direction  and  velocity 
of  the  wind  for  September,  1892,  and,  refer- 
ring thereto,  said  that  on  Monday,  the  5th  of 
said  month,  the  wind  was  blowing  from  the 
north  until  3  o'clock  In  the  morning,  at  which 
hour  it  changed  to  the  east,  and  continued 
easterly  until  8  o'clock  In  the  forenoon,  when 
it  changed,  veering  to  the  southeast  and 
south  until  2  o'clock  in  the  afternoon,  and 
from  the  hour  last  named  the  wind  was 
blowing  from  the  south  until  midnight  Re- 
ferring to  the  velocity  of  the  wind  on  that 
day,  the  witness  said  that  from  midnight  un- 
til 9  o'clock  in  the  morning  It  was  blowing 
from  2  to  6  miles  per  hour;  that,  from  the 
hour  last  named  until  8  o'clock  in  the  even- 
ing. It  was  blowing  from  9  to  14  miles  per 
hour,  except,  between  12  o'clock  noon  and  1 
o'clock  in  the  afternoon,  it  was  blowing  from 
the  south  14  miles,  and,  between  3  and  4 
o'clock  in  the  afternoon,  7  miles,  per  hour. 
The  witness  also  said  that  the  record  was 
made  by  an  instrument  attached  to  a  wind 
vane  then  located  on  the  roof  of  tbe  Kamm 
Building,  at  First  and  Pine  streets,  by  means 
of  which  the  direction  of  the  wind  was  print- 
ed on  a  sheet  of  paper  fastened  to  a  revolving 
cylinder,  known  as  an  "automatic  register," 
that  was  kept  in  motion  by  clockwork.  Tbe 
following  question  was  then  asked  the  wit- 
ness by  plaintiffs'  counsel:  "The  fact  is,  that 
machine  could  be  relied  on  against  the  world, 
or  a  regiment  of  ordinary  people?"  to  which 
he  answered:  "We  would  rely  upon  this,  sir, 
against  the  city."  The  court  then  asked  the 
following  questions:  "Suppose  there  was  a 
deep  canyon  running  east  and  west,  and  a  fire 
should  be  built  In  it,  and  there  was  a  strong 
current  of  air  In  the  direction  of  the  smoke 
and  fiame  to  the  east,  and  your  observatloa 
would  say  there  was  a  north  wind;  would 
the  experience  and  observation  of  those  who 
actually  saw  it  be  of  any  consequence.  In 
comparison  with  your  Instrument?  A.  Our 
Instrument  would  record  the  actual  direction 
of  the  wind,  accurately.  Q.  Where?  All 
over  this  state?  A.  No,  sir;  we  would  say, 
if  it  blew  six  miles  an  hour  in  this  valley 
[Willamette],  it  would  be  the  constant  direc- 
tion down  the  valley  and  up.  Q.  I  am  speak- 
ing of  the  direction,  not  the  v^oclty.  A. 
Yes;    If  It  was  very  light  wind,  the  wind 
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wonld  be  liable  to  cbange;  I  shonld  say,  If 
It  was  less  than  six  miles  an  hour."  Where- 
upon the  court,  after  charging  the  Jury  upon 
the  issues  of  the  case,  gave  the  following  in- 
straction:  "There  is  one  matter  further  that 
I  will  mention  to  you,  and  that  Is,  part  of  the 
testimooy  offei-ed  here  is  the  record  of  the 
weather  bureau.  That  record  is  not  made 
by  the  hand  of  man.  It  Is  made  automatic- 
ally. It  gives  the  direction  and  the  velocity 
of  tbe  wind,  sought  to  be  ascertained,  by 
means  of  machinery,  and,  connected  with 
that  machinery,  these  matters— the  velocity 
and  the  direction  of  the  wind— are  recorded. 
But  that  instrument,  you  will  observe,  ac- 
cording to  the  testimony  of  the  witness,  was 
situated  in  an  elevated  position,  clear  from 
obstruction;  and  when  a  man  comes  before 
you,  and  says  that  the  direction  of  the  wind 
at  a  certain  time  was  from  such  a  quarter, 
80  many  miles  away,  and  was  blowing  at 
tbe  rate  of  so  many  miles  per  hour,  irrespec- 
tive of  hills  w  mountains  or  forests,  you  will 
take  into  consideration  your  own  experience, 
and  the  experience  of  other  witnesses  who 
have  testifled  here,  whether  that  instrument 
is  to  be  believed,  under  such  circumstances 
and  at  such  a  distance,  or  whether  your  own 
experience  and  the  testimony  of  the  wit- 
nesses are  worth  anything.  Consult  your 
own  experience,  as  well  as  the  report  made 
by  the  officer."  An  exception  to  this  instruc- 
tion having  been  saved,  it  is  contended  that 
the  language  there  used  was  an  adverse  com- 
ment upon  expert  evidence;  that  the  court 
Murped  the  functions  of  the  Jury;  that  un- 
due prominence  was  given  to  a  part  of  the 
testimony  to  tbe  exclusion  of  other  evidence; 
and  that  the  record  of  the  weather  bureau 
was  not  within  the  experience  of  the  jurors. 

If  it  be  assumed,  as  the  plaintiffs  contend, 
that  the  court  charged  the  jury  to  disregard 
the  testimony  of  the  officer  of  the  weather 
bureau,  the  instruction  was  erroneous,  or,  if 
It  required  the  Jury  to  determine  from  their 
experience  the  accuracy  of  tbe  automatic  reg- 
ister used  to  ascertain  the  direction  and  ve- 
locity of  the  wind,  it  was  equally  erroneous; 
for  it  must  be  presumed  that  such  instru- 
ment, and  the  record  made  by  It,  were  mat- 
ters not  within  the  general  Itnowledge  of 
mankind,  and  hence  the  jury  was  incompe- 
tent to  pass  upon  the  question.  The  bill  of 
exceptions  does  not  show  the  distance  from 
the  weather  bureau  office  to  the  scene  of  the 
fire,  nor  how  many  hills,  mountains,  or  for- 
ests intervened,  or  that  the  fire  was  confined 
to  a  canyon;  but.  In  the  absence  thereof,  it 
must  be  presumed  that  evidence  was  intro- 
duced showing,  or  tending  to  show,  the  rela< 
tlve  positions  of  the  fire  and  the  office  of  the 
weather  bureau,  together  with  the  geography 
of  the  intervening  space.  The  court  did  not 
attempt  to  question  the  veracity  of  the  rec- 
ord made  by  the  automatic  register,  so  far 
as  it  applied  to  the  location  In  which  tbe  rec- 
ord was  made.  There  was  no  conflict  of  evi- 
dence in  relation  to  the  velocity  of  the  wind 


between  the  hours  of  12  and  1  o'clock  on  Sep- 
tember 5,  1892;  the  defendant  saying  it  blew 
quite  a  gale,  while  the  record  showed  that  it 
was  blowing  at  the  rate  of  14  miles  per  hour. 
There  Is  a  conflict,  however,  as  to  the  direc- 
tion of  the  wind  at  that  hour;  the  defendant 
and  his  witnesses  saying  that  at  the  fire  it  was 
blowing  from  the  northeast,  while  the  rec- 
ord shows  that  at  the  city  of  Portland,  sev- 
eral miles  distant,  it  was  blowing  from  the 
south.  The  testimony  of  the  witnesses  who 
saw  the  flre,  and  observed  the  direction  of 
tbe  wind,  may  have  been  true,  and  the  con- 
tradictory showing  of  the  record  made  at  a 
different  place  does  not  necessarily  prove  it 
to  be  untrue.  The  question  as  to  the  direc- 
tion of  the  wind  was  for  the  Jury  to  deter- 
mine from  all  the  evidence  submitted.  The 
jury  must  be  presumed  to  have  been  com- 
posed of  intelligent  persons,  and,  as  such, 
must  have  known  that  obstacles  such  as 
hills,  mountains,  and  canyons  would  neces- 
sarily divert  the  course  of  the  wind.  They 
may  have  observed  that  a  great  fire  would, 
in  a  slight  degree,  tend  to  affect  Its  current; 
and  while  they,  without  the  aid  of  a  vane, 
may  hot  have  been  able  to  indicate  the  exact 
imint  of  the  compass  from  which  the  wind 
blew,  they  could  ascertain  its  general  direc- 
tion. It  does  not  necessarily  follow,  because 
the  wind  was  blowing  at  a  certain  place  from 
a  given  direction,  that  it  was  blowing  at  all 
places  from  the  same  quarter.  Stations  of 
tbe  weather  bureau  have  been  established, 
and  are  maintained,  by  the  government,  at 
Important  points,  to  observe  climatic  condi- 
tions, and  gatlier  and  compile  useful  informa- 
tion, which  has  become  a  great  aid  to  agri- 
culture, commerce,  and  navigation;  but  the 
record  thus  made  is  not  regarded  as  verity, 
except  at  the  station  where  taken,  and  be- 
comes useful  to  great  areas  of  territory  only 
when  compared  with  observations  taken  at 
otl>er  stations.  By  means  of  the  telegraph 
these  comparisons  are  readily  made,  from 
which  storm  centers  are  located,  and  their 
general  direction,  and  the  force  that  impels 
them,  noted;  enabling  the  officers  of  the 
weather  bureau  to  predict  with  quite  a  de- 
gree of  certainty  the  "probabilities"  of  the 
weather,  thereby  rendering  great  benefit  to 
mankind,  in  the  saving  of  lives  and  property. 
The  court  did  not  attempt  to  question  this 
record,  when  applied  to  the  location  in  which 
it  was  made,  but  submitted  it  to  the  Jury 
to  say  whether,  from  their  experience,  it 
should  outweigh  the  testimony  of  numerous 
witnesses  who  saw  the  fire  and  observed  the 
direction  of  the  wind.  The  experience  to 
which  the  court  referred  did  not  allude  to  the 
operation  of  the  automatic  register,  or  to  the 
record  made  by  it,  but  to  the  experience  of 
the  jurors  as  to  wind  currents,  and  particu- 
larly when  affected  by  obstacles.  This  be- 
ing so,  the  question  is  presented  whether  ju- 
rors could  be  governed  by  their  experience, 
in  determining  tbe  weight  of  evidence.  Had 
the  fire  been  In  the  city  of  Portland,  Instead 

Digitized  by  VjOOQ IC 


PACIVIO  BEPORTBB,  Vol.  4S. 


(Or. 


of  several  miles  away,  no  one  will  pretend  to 
say  that  the  record  of  the  weatlier  bureau 
was  concIusiTe  evidence  of  the  direction  of 
tbe  wind,  when  contradicted  by  the  testi- 
mony of  witnesses.  Tbe  witnesses  may  have 
lieen  laboring  under  a  mistalie,  or  falsely  tes- 
tified concerning  the  direction  of  the  wind, 
yet,  if  the  Jury  believed  their  statements  to 
be  true,  such  testimony  would  outweigh  the 
report  of  the  automatic  register.  The  Jury 
are  the  Judges  of  the  effect  or  value  of  evi- 
dence, except  when  it  is  declared  by  law  to 
be  conclusive,  and  they  are  not  bound  to  find 
In  conformity  with  tbe  declaration  of  any 
number  of  witnesses  which  do  not  produce 
conviction  in  their  minds,  against  a  less  num- 
ber, or  against  a  presumption  or  other  evi- 
dence satisfying  their  minds.  Hill's  Ann. 
Laws  Or.  |  845.  If  a  Juror  could  not  consult 
bis  experience,  be  could  never  reach  a  con- 
clusion in  cases  in  which  the  evidence  was 
conflicting.  His  experience  is,  or  should  be, 
the  lamp  of  reason  by  which  his  Judgment  is 
controlled,  and  he  may  consult  and  be  gov- 
erned by  it  In  all  cases  in  which  the  evidence 
is  conflicting,  and  not  declared  to  be  conclu- 
sive; and  tbe  court  may  properly  instruct  tbe 
Jury  that  on  examining  the  evidence  they 
may  bring  to  its  consideration,  in  determin- 
ing the  weight  to  be  given  to  it,  such  general 
practical  knowledge  as  they  may  have  upon 
the  subject  Douglass  v.  Trask,  T7  Me.  85. 
We  cannot  think  the  instruction  complained 
of  violated  any  rule  of  law,  and  hence  tbe 
Judgment  is  affirmed. 


MORRBLL  V.  MILLER  et  al. 

(Supreme  Court  of  Oregon.     Jan.  13,  1806.) 

FBi.tiDnLBiiT  Conveyances — Riobts  of  Cbsditor 

— LiiiBiLiTT  OF  Okantbe— Norm 

— Bdbroqation. 

1.  M.,  being  civilly  as  well  as  criminally  lia- 
ble for  shooting  piaintifF,  deeded  to  L.,  his  at- 
torney, at  a  time  when  it  was  apprehended 
plaintiff  would  die  from  the  effects  of  the  shoot- 
ing,  bis  real  eetate,  worth  $5,000,  and  gave  him 
a  bill  of  sale  of  his  personalty,  worth  $5a5,  which 
together  constituted  all  his  property;  tliey  ex- 
ecuting a  secret  declaration  of  trust,  whereby, 
in  consideration  of  the  conveyances,  L.  agreed  to 
defend  M.  in  all  snits  or  actions  which  might  be 
brought  against  him,  and  to  dispose  of  the  re- 
mainder of  the  property  as  he  and  M.  should 
agree.  Thereafter  it  was  agreed  that  the  fees 
of  L.  should  be  ?1,000.  C.  and  A.  were  then  en- 
gaged to  assist  in  the  defense  of  the  criminal 
matters,  each  to  receive  $1,000  therefor.  O.  de- 
siring security  on  the  land,  and  being  nnwilling 
to  take  a  mortgage  from  M.,  and  L.  being  unwill- 
ing to  give  security  himself  thereon,  because  of 
the  trust  agreement,  M.  gave  a  second  deed  to 
L.  to  cut  out  the  trust  as  to  the  land;  it  being 
understood  that  L.  should  give  a  mortgage  to 
C,  which  he  did,  and  that  A.  should  be  paid  out 
of  the  land,  there  being  no  understanding  that 
M.  should  have  any  interest  in  the  land.  There- 
after L.  conveyed  the  land  to  A.,  who  had  notice 
of  all  the  circumstances,  subject  to  the  mortgage 
to  C,  for  a  recited  consideration  of  |2,000. 
IJeld,  that  while  the  second  deed  to  L.  would  be 
considered  an  at)solute  conveyance,  as  between 
him  and  M.,  and  not  void  as  to  creditors,  it  was 
attended    with    inch    auspiciou*    circumstances 


that  it  would  be  permitted  to  stand,  as  against 
creditors,  only  as  security  for  the  attorneys' 
fees,  the  amounts  of  which,  as  fixed  by  contract, 
though  somewhat  large,  should  not  be  disturbed, 
it  not  api>eariDg  that  they  were  purposely  made 
large  to  cover  up  the  property  against  creditors. 

2.  Where  one  attorney  employs  another  at- 
torney for  his  client,  and  tells  him  that  his  cli- 
ent will  pay  each  of  them  a  fee  of  $1,000,  and 
then  conveys  to  the  second  attorney,  subject  to 
a  mortgage  of  |1,000  ^ven  to  secure  the  fee  of 
a  third  attorney,  for  a  recited  consideration  of 
$2,000,  land  worth  $5,000,  which  the  client  had 
conveyed  to  the  first  attorney  with  an  nnder- 
standing  that  the  second  attorney  should  be  paid 
out  of  it,  the  second  attorney  will  be  chargeable 
with  notice  of  the  nature  of  the  first  attorney's 
title,  and  take  it  subject  to  the  rights  of  the 
client's  creditoiB,  that  the  conveyance  to  the 
first  attorney  be  treated  only  as  security  fw  the 
fees  of  the  attorneys. 

S.  Defendant,  to  whom  plaintifTs  debtor 
conveyed  bis  personal  property  in  secret  trust 
for  himself,  is  liable  for  toe  value  toereof,  to 
plaintiff,  so  far  as  he  puts  it  beyond  plaintiff's 
reach  after  he  instituted  his  suit  to  set  aside  toe 
conveyance  as  in  fraud  of  creditors. 

4.  A  debtor  made  conveyances  of  land  and 
personalty,  which,  as  against  plaintiff,  his  cred- 
itor, were  fraudulent  as  to  toe  personalty,  and, 
as  to  the  land,  amounted  only  to  a  mortgage. 
Held,  that  the  grantee  having  used  toe  personal- 
ty in  paying  off  a  prior  lien  on  toe  land,  after 
plaintiff  commenced  action  to  set  aside  toe  con- 
veyance of  personalty,  plaintiff  would  be  subro- 
gated to  such  lien. 

Appeal  from  circuit  court.  Multnomah 
county;   Loyal  B.  Steams,  Judge. 

Suit  by  Otto  Morrell  against  Joseph  Miller 
and  others.  From  tbe  decree,  defendants 
Lord  and  Mays  appeal  Plalntifr  also  takes 
a  cross  appeal.    Modified. 

W.  W.  Cotton  and  A.  F.  Sears,  for  i4>pel- 
lants.    E.  B.  Watson,  for  respondent 

WOLVERTON,  J.  ThU  la  a  suit  to  set 
aside  certain  conveyances  and  mortgages,  as 
being  In  fraud  of  creditors.  The  facte  oat 
of  which  it  arose  are  briefly  as  follows:  On 
November  9,  1882,  Joseph  Miller  shot  and  se- 
riously wounded  the  plalntitF,  Otto  Morrell, 
for  which  offense  Miller  was  arrested  toe 
same  day,  and  on  the  15tb  of  December  toe 
grand  Jury  of  Multoomah  county  returned 
three  indictmente  against  him  for  offenses 
growing  out  of  said  shooting.  Afterwards, 
about  April  21, 1893,  Miller  was  convicted  on 
all  three  of  the  indictments,  and  sentenced 
to  serve  a  term  in  the  penitentiary.  On  De- 
cember 10,  1892,  the  plaintiff  began  a  civil 
action  in  tbe  circuit  court  of  Multnomah 
county  against  Miller  to  recover  damages  on 
account  of  said  shooting,  and  on  May  3,  1893, 
obtained  Judgment  for  $10,000  and  costs,  tax- 
ed at  $36.50.  On  November  18,  1892,  Miller 
conveyed  to  the  defendant  Oharies  F.  Lord, 
by  deed  of  general  warranty.  In  c<msidera- 
tion  of  "one  ,doUar  and  other  valuable  con- 
sideration," two  10-acres  tracts  of  land  sit- 
uate in  Multnomah  county,  and  certain  ease- 
mento  appurtenant  thereto,  and,  by  bill  of 
sale,  conveyed  to  Lord  certain  personal  prop- 
erty, consisting  in  tbe  main  of  a  certificate 
of  deposit  for  $300,  and  a  promissory  note  ct 
$282.60.  Tbe  deed  and  bill  of  sale  cover  all 
the  property  that  Miller  had.  On  Novem- 
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ber  25th  tbe  foll^^wlng  declaration  of  tmst 
was  executed  by  Lord  and  MlUer,  Bhowlng 
tbe  parposes  of  tbe  deed  and  bill  of  Bale,  to 
wit:     "ThiB  Is  to  certify  that  for  and  In  con- 
8ldenitI<Mi  of  a  certain  warranty  deed  and 
bill  of  sale  placed  npon  record  in  the  record- 
er's <^ce  of  Multnomah  county  upon  the 
23rd  day  of  November,  A.  D.  1802,  wherein 
Joseph  MlUer  is  grantor,  and  Chan.  F.  Lord 
is  grantee,  and  of  a  certificate  of  deposit  for 
$300,  and  of  a  certain  promissory  note  for 
$282.60,  sold,  delivered,  and  indorsed  by  said 
Miller  to  said  Lord  for  one  dollar,  and  other 
valuable  consideration,  the  said  Lord  a^ees 
to  defend  the  said  Miller  In  all  or  any  suits 
or  actions  which  may  be  brought  against 
said  Miller,  and  to  make  disposition  of  such 
remainder  of  said  property  as  said  Lord  and 
Miller  shall  agree."     On  December  9th,  Mil- 
ler, for  tbe  purpose  of  securing  to  the  firm 
of  McGinn,  Sears  &  Simon  their  fee  of  $1,- 
000,  then  agreed  upon  for  defending  him  In 
said  criminal  matters,  executed  and  deliv- 
ered to  the  defendant  H.  Bl  McOinn  a  mort- 
gage npon  the  land  described  in  the  deed  to 
Lord;    but,  this  security  not  being  satisfac- 
tory to  the  firm,  Miller  afterwards,  upon  the 
some  day,  executed  to  Charles  F.  Lord  an- 
other deed  of  general  warranty,  covering  the 
same  premises,  which  recites  a  consideration 
of  $2,000,  and  thereupon  Lord  executed  and 
deUrered  to  N.  D.  Simon  his  note  for  $1,000, 
and  mortgage  upon  said  premises  to  secure 
the  same.     Both  the  mortgage  to   McGinn 
and  the  one  to  Simon  were  made  to  secure 
the  same   liability.      During   the   coarse  of 
these  negotiations  the  defendant  Mays  was 
employed  as  counsel  to  assist  in  Miller's  de- 
fense.    On  December  16th,  Lord,  by  deed  of 
general  warranty,  excepting  only  the  mort- 
gage to    Simon,   conveyed  the   premises   to 
Mays,  tbe  deed  reciting  a  consideration  of 
$2,000.     And  on  April  26,   1893,  Mays  and 
wife  mortgaged  the  property  for  $1,800  to 
the  defendant  W.  H.  Fowler.     This  suit  was 
Instituted  May  20,  1893,  and  plaintlCC  seeks 
thereby  to  have  all  these  conveyances  and 
mortgages  set  aside.    Fowler,  although  made 
a  party  to  the  suit,  was  not  served,  and  did 
not  appear  in  person  or  otherwise.    The  de- 
cree being  In  part  adverse  to  the  defendants 
Lord  and  Mays,  they  come  to  this  court  by 
separate  appeals;   but  Lord   filed  no  brief, 
and  did  not  appear  either  In  person  or  by  at- 
torney at  the  argument  of  the  cause.     The 
plaintiff  took  a  cross  appeal  as  to  Lord  and 
Mays  only. 

The  first  auestlon  made  here,  and  upon 
which  tbe  main  controversy  hinges.  Is  up- 
on the  finding  of  the  court  below  "that  both 
said  deeds  of  conveyance  from  Miller  to  Lord, 
and  Lord's  deed  of  conveyance  to  Mays,  were 
Intended  by  all  the  parties  to  convey  the  legal 
title  to  said  property  in  trust  for  said  Miller, 
and  that  said  legal  title  was  taken  under 
said  conveyance,  and  held  in  trust  for  said 
Miller,  and  the  same  Is  now  held  In  trust  for 
said  MUler  by  said  Maya."    It  Is  claimed 


this  finding  Is  not  supported  by  the  evi- 
dence. Let  us  examine  first  the  testimony 
touching  the  execution  of  the  Miller  deeds. 
The  declaration  of  trust,  which  Is  signed  by 
both  Lord  and  Miller,  clearly  establishes  the 
nature  of  the  first  deed  to  Lord.  The  ef- 
fect of  the  bill  of  sale  and  that  deed,  when 
construed  In  connection  with  the  declara- 
tion, was  to  Impress  the  proi>erty  therein  de- 
scribed, In  the  hands  of  Lord,  with  a  trust  for 
certain  purposes— Mrst,  to  pay  said  Lord  for 
his  services  "In  all  or  any  suits  or  actions 
which  may  be  brought  against  said  Miller"; 
and,  second,  "to  make  disposition  of  such  re- 
mainder of  said  property  as  said  Lord  and 
Miller  shall  agree."  At  the  date  of  this 
transaction  there  bad  been  no  understanding 
or  agreement  with  Miller  as  to  the  amount 
of  Lord's  fees  for  the  services  agreed  to 
be  performed.  Now  as  to  the  subsequent 
deed.  Lord  testifies  that:  "Afterwards  he 
[Miller]  made  the  statement  to  me  that  he 
was  willing  to  pay  me  as  much  as  he  would 
pay  Mr.  McGinn,— as  much  as  he  had  talk- 
ed of  paying  Mr.  McGinn.  I  then  asked  him 
what  that  was,— not  knowing  definitely  at 
the  time,— and  he  told  me  a  thousand  dol- 
lars. Then  I  asked  him.  In  case  we  engag- 
ed Mr.  Mays  as  an  attorney  to  assist  in  the 
trial  of  the  cases,  said  I  presumed  he  would 
expect  to  receive  the  same  amount  as  he 
had  agreed  to  pay  myself,  which  he  assent- 
ed to.  And  I  think  on  that  day— that  I 
should  Judge  to  be  the  23d  or  24th  of  No- 
vember, in  that  neighborhood— he  authorized 
me  to  employ  Mr.  Mays,  and  I  did  so;  in- 
forming Mr.  Mays  that  Mr.  Miller  had 
agreed,  as  with  me,  to  pay  the  sum  of  one 
thousand  dollars,— one  thousand  dollars  to 
Mr.  Mays,  and  one  thousand  to  myself,  one' 
thousand  to  each,— and  we  were  to  look  aft- 
er him  in  all  the  cases,  either  civil  or  crim- 
inal, and  also  after  his  own  matters.  •  *  • 
After  these  arrangements  were  made,  and  I 
had  this  understanding  with  Mr.  Miller,  and 
had  employed  Mr.  Mays,  some  time  along 
the  1st  of  December,  possibly  the  first  week, 
Mr.  Miller  told  me  he  desired  to  engage  fur- 
ther counsel,  and  that  he  had  talked  with 
Mr.  McGinn,  and  be  thought  McGinn  would 
probably  act  as  one  of  his  counsel  in  his 
cases,  as  well  as  myself  and  Mr.  Mays. 
Some  time,  I  think  about  the  8th,  possibly, 
of  December,  1882,  Mr.  Miller  told  me  he 
had  engaged  Mr.  McGinn  at  the  same  figure, 
—that  Is,  he  bad  agreed  to  give  him  the 
same  amount  that  he  was  to  pay  Mr.  Mays 
and  myself,— and  he  desired  me  to  make  out 
a  mortgage  to  Mr.  McGinn  to  secure  his  fee. 
I  told  him  then  that  I  did  not  desire  to  give 
a  mortgage  upon  the  property.  In  the  con- 
dition In  which  I  held  It,  because  I  simply 
held  the  property  as  a  mortgagee,  and  not 
in  fee.  He  said  he  would  see  Mr.  Simon 
about  that,  but  Mr.  Simon  wanted  a  mort- 
gage, and  I  should  have  to  give  him  one.  I 
think  the  next  day,  any  way  the  9th  of 
December,  I  came  to  the  courdutpse,  and 
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Mr.  Miller  said  Mr.  Simon  bad  been  there, 
and  was  -waiting  for  me  upstairs.  If  I  re- 
calL  I  talked  with  Mr.  Miller,  and  be  stat- 
ed that  he  wanted  me  to  give  the  mort- 
gage to  McGinn  that  day,  and  Mr.  Simon 
was  waiting  upstairs,  and  would  see  me 
about  it  I  came  upstairs  and  Mr.  Simon — 
by  the  way,  before  coming  upstairs  I  spoka 
to  him  again  about  making  the  deed,  that 
I  did  not  care  to  give  It,  In  the  pres- 
ent shape  In  which  the  property  was.  He 
says,  'Well,  I  will  sign  a  deed,  and  yon  can 
then  give  a  mortgage.'  I  came  upstairs, 
and  the  deed  was  drawn  up.  ♦  *  *  The 
second  deed  was  an  absolute  deed  to  the 
property.  I  came  upstairs,  and  I  think  Mr. 
Simon  and  I  met  in  the  law  library,  and  the 
deed  was  drawn  up  there.  Mr.  Simon  went 
below,  and  came  back,  and  returned  with 
the  deed  properly  signed  and  witnessed. 
*  •  •  The  mortgage  was  then  drawn  up 
in  the  law  library,  I  think,  and  I  signed  the 
mortgage  and  executed  it,  and  also  the  prom- 
issory note  for  one  thousand  dollars,  after 
the  deed  had  been  made  by  Mr.  Miller  to 
myself,  absolutely  deeding  the  property  to 
me.  *  *  *  In  the  afternoon,  when  I 
went  down  to  the  Jail,  Miller  informed  me 
that  Simon  was  waiting  for  me  above,  to 
draw  up  the  absolute  deed  to  the  property. 
I  then  explained  to  him  that  the  agreement 
which  had  been  entered  into  between  us 
only  related  to  the  first  deed,  and  would 
be  Inoperative  so  far  as  the  second  deed  was 
concerned,  and  that  he  would  either  de- 
stroy the  Instrument,  or  hand  It  back  to 
me.  I  don't  recollect  whether  be  said  he 
had  destroyed  It,  or  that  be  would  hand  it 
to  me  the  next  morning,  but  it  was  under- 
stood between  us  that  he  should  either  re- 
turn it  or  destroy  it;  and  I  presumed,  un- 
til I  had  been  otherwise  Informed,  that  It 
had  been  destroyed.  •  *  *  There  was 
no  understanding  or  agreement  betw'een  Mr. 
Miller  and  myself  subsequently,  or  at  the 
time  of  making  the  second  deed,  that  be 
should  have  any  Interest  whatever  in  the 
real  property,  the  personal  matter  remaining 
as  It  was  In  the  beginning.  •  ♦  •  He 
deeded  the  property  to  me  absolutely,  for 
the  purpose  of  securing  my  fees,  and  of 
paying  other  counsel  who  had  been  retained 
by  him  in  the  case.  Ques.  For  the  purpose 
of  securing  your  fees,  or  paying  your  fees? 
Ans.  Well,  of  paying  my  fees.  •  •  • 
The  amount  was  understood  thoroughly  by 
Mr.  Miller  that  you  [Mays]  was  to  receive 
for  your  services  In  the  cases  which  came 
up  the  sum  of  $1,000,  and  that  sum  and 
fee  should  be  paid  out  of  the  property."  On 
cross-examination  the  following  testimony 
was  elicited:  "Ques.  Now,  the  only  reason 
you  give  for  changrlng  this  deed  which  en- 
ables you  to  hold  the  title  in  trust  for  Miller, 
of  the  23d  of  November,  1892,  to  what  you 
say  was  an  absolute  deed  on  the  9th  of 
December,  1892,  was  the  requirement  on  the 
pert  of  McGinn,  Seara  &  Simon  that  they 


should  have  a  mortgage  on  the  property  to 
secure  their  fee  of  a  thousand  dollars? 
That  was  the  only  reason  for  It?  An&  That 
is  the  only  reason  there  was  for  It;  yes, 
sir.  Ques.  And  so  you  Informed  Miller  of 
that  fact,  that  you  wanted  an  absolute  deed 
because  McGinn,  Sears  &  Slmcm  wanted  a 
mortgage,  and  he  thereupon  gave  you  this 
absolute  deed?  Ans.  Yes,  sir.  Ques.  And 
that  Is  all  there  was  of  It?  Ans.  And  that 
Is  all  there  was  of  It." 

In  this  connection,  Simon's  testimony  shows 
that  the  McGinn  mortgage  was  given  In  the 
morning.  This  not  being  satisfactory,  be- 
cause the  legal  title  was  in  Miller,  it  was  ar^ 
ranged  that  Miller  should  execute  to  Lord  a 
second  deed,  and  then  that  Lord  should  exe- 
cute a  mortgage  to  Simon,  and  this  was  ac- 
cordingly done  the  same  day;  Lord  executing 
the  note  for  $1,000,  which  the  mortgage  was 
given  to  secure,— Simon  writing  out  the  sec- 
ond deed  himself.  Lord  admits  that  he  real- 
ized $585.60  out  of  the  i>ersonal  property 
which  he  had  acquired  under  the  bill  of  sale. 
From  this  testimony  we  are  to  deduce  the 
object  and  purpose  of  the  second  deed,  it  be- 
ing substantially  all  that  was  offered  bearing 
upon  the  subject,  except  as  the  testimony  ad- 
duced touching  the  value  of  the  land  may  af- 
fect it.  The  court  below  found,  from  the  tes- 
timony of  a  multitude  of  witnesses  called  up- 
on that  question,  that  its  value  at  the  time 
these  deeds  and  mortgages  were  executed 
was  $5,000,  and  this  finding  we  are  not  in- 
clined to  disturb.  Miller  was  not  called  as  a 
witness.  A  corollory  is  that,  whatever  might 
have  been  the  effect  of  the  first  deed  to  Iiord, 
the  second  was  intended  by  the  parties  to  be, 
and  was  in  fact,  an  absolute  deed,  and  was 
given  for  the  purpose  of  cutting  out  any  trust 
in  favor  of  Miller.  It  was  evidently  Intend- 
ed that  the  legal  title  should  pass  by  the  sec- 
ond deed,  if  it  still  rested  with  Miller  at  the 
time  of  its  execution,  as  its  purpose  was  to 
80  invest  Lord  with  such  title  as  that  he 
could  execute  a  valid  mortgage  upon  the 
premises  to  Simon.  Lord  says  Miller  deeded 
the  property  absolute,  for  the  purpose  of  se- 
curing his  fees  and  paying  other  counsel  who 
had  been  retained,  but  afterwards  declared 
the  purpose  was  not  to  secure,  but  to  pay, 
his  fees.  Subsequently,  but  in  the  same  con- 
nection, he  says  It  was  thoroughly  understood 
that  Mays'  fee  should  be  paid  out  of  the  prop- 
erty. Upon  cross-examination  he  testifies  that 
the  only  reason  he  had  for  taking  another 
deed  was  to  enable  him  to  mortgage  the  prop- 
erty to  secure  McGinn,  Sears  &  Simon,  he 
believing  that  the  former  deed  was  in  effect 
but  a  mortgage,  and  that  he  was  therefore 
without  authority  to  execute  the  desired  mort- 
gage. And  yet  he  says,  "There  was  no  un- 
derstanding between  myself  and  Miller  sub- 
sequently, or  at  the  time  of  making  the  sec- 
ond deed,  that  he  [Miller]  should  have  any 
interest  whatever  in  the  real  property,  the 
personal  matter  remaining  as  it  was  in  the 
beginning."    This  testimony  is  somewhat  in- 
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definite  and  unsatisfactory,  and  does  not  dis- 
close a  transaction  wherein  all  the  terms  and 
conditions  were  distinctly  understood  and  de- 
fined. £^eclally  Is  this  true  as  It  concerns 
the  consideration  to  support  the  deed.  But 
it  may  be  now  asserted,  as  a  rule  of  law,  that 
where  a  deed  Is  perfectly  executed,  and  Is 
Intended  to  operate  at  once,  no  trust  will  re- 
sult merely  from  the  want  of  consideration, 
unless  the  attendant  circumstances  show  tliat 
it  was  not  intended  the  grantee  should  take 
beneficially.  10  Am.  &  Eng.  Enc.  Law,  56; 
Fhllbrook  v.  Delano,  29  Me.  410.  If  the  con- 
^deration  Is  inadequate,  the  rule  would  un- 
doubtedly apply  with  equal  force.  The  "at- 
tendant circumstances"  In  the  case  at  bar,  oth- 
ther  than  those  related,  may  be  briefly  stat- 
ed: Miller  was  under  arrest  for  a  grave  of- 
fense, then  thought  to  be  more  serious  than 
It  afterwards  proved  to  be,  he  being  appre- 
hensive that  Morrell  would  die  of  the  woimd 
received  at  his  hands.  He  had  incurred  a 
civil  liability  to  Morrell  because  of  the  assault 
made  upon  him,  and  had  previously  transfer- 
ted  all  of  his  property,  of  the  aggregate  value 
of  $0,585.60,  to  Lord,  for  the  purixise  of  secur- 
hig  hia  fees  for  services  as  an  attorney,  with 
a  declaration  of  trust  that  the  balance  should 
be  disposed  of  as  he  and  Lord  should  agree. 
At  the  time  of  the  execution  of  these  deeds, 
Morrell  was  a  creditor  of  Miller,  under  Phil- 
brick  V.  O'Connor,  15  Or.  15,  13  Pac.  612. 
This  being  so,  the  plalutiff  claims  that  the  latr 
ter  deed  was  fraudulent  as  to  him,  as  well  as 
the  first.  There  are  some  attendant  indicia 
of  fraud,  such  as  the  transfer  of  all  of  Miller's 
property  of  such  considerable  value  to  Lord, 
the  declaration  of  a  secret  trust  in  connection 
therewith,  and  the  inadequacy  of  considera- 
tion for  the  second  deed.  But,  upon  the  oth- 
er hand.  Miller  was  deeply  interested.  He 
was  in  the  toils  of  the  law,  charged  with  a 
grave  offense,  and  his  object  was  to  extricate 
himself  therefrom.  The  purpose  of  making 
such  use  of  his  property  as  to  secure  able 
counsel  to  conduct  his  defense,  and  to  at- 
tend to  other  apprehended  litigation,  was  per- 
fectly legitimate.  His  right  to  be  heard  by 
counsel  is  a  constitutional  right,  and  he  should 
be  permitted,  unless  hindered  by  legal  pro- 
cess, the  free  and  untrammeled  use  of  his 
property  to  obtain  legal  assistance;  otherwise 
ooDstitutlonal  privileges  would  be  invaded. 
Upon  the  whole,  we  believe  the  second  deed 
was  intended,  and  so  operated,  as  an  absolute 
conveyance  of  the  title  to  said  premises,  and 
we  are  unable  to  say  from  the  evidence  that 
it  is  fraudulent  and  void  as  to  creditors.  But 
tha  transaction  Is  attended  with  such  suspi- 
cious circumstances  that  we  ought  not  to 
permit  the  conveyance  to  stand,  except  as  se- 
curity for  such  liability  as  Miller  legitimately 
incurred  to  meet  the  expenses  of  impending 
litigation,  under  the  doctrine  laid  down  by 
Chancellor  Kent  In  Boyd  v.  Dunlap,  1  Johns. 
Oh.  478:  "When  a  deed  is  sought  to  be  set 
aside  as  voluntary  and  fraudulent  against 
creditoia,  and  there  is  not  sufficient  evidence 


of  fraud  to  Induce  the  court  to  avoid  It  ab- 
solutely, but  there  are  suspicious  circumstan- 
ces as  to  the  adequacy  of  consideration  and 
fairness  of  the  transaction,  the  court  wUl  not 
set  aside  the  conveyance  altogether,  but  per- 
mit it  to  stand  for  the  sum  already  paid." 
This  doctrine  has  been  followed  in  Crawford 
V.  Beard,  12  Or.  447,  8  Pac.  537,  and  Phil- 
brick  V.  O'Connor,  supra,  and  applied  by 
Deady,  J.,  In  V.  S.  v.  Griswold,  7  Sawy.  308, 
8  Fed.  496;  yet  the  application  of  this  doc- 
trine here  must  depend  upon  whether  Mays 
afterwards  purchased  the  premises  in  good 
faith,  for  a  valuable  consideration,  and  with- 
out notice  of  the  infirmities  of  title,  as,  if  he 
did  so  purchase,  he  cannot  be  deprived  of  the 
benefits  secured  by  his  deed  from  Lord.  With- 
out going  Into  the  evidence  upon  this  subject, 
it  is  sufficient  to  say  that  because  of  the  fact 
that  Lord  arranged  with  Miller  for  the 
amount,  manner  of  payment,  and  security  of 
Mays'  fee,  and  consiaerlng  the  nature  of 
Lord's  and  Mays'  employment,  we  have  con- 
cluded that  Mays  is  chargeable  with  construct- 
ive notice,  at  least,  of  the  nature  of  the  title 
which  Lord  possessed,  and  therefore  took  sub- 
ject to  whatever  claim  plalntUF  may  have  had 
upon  the  premises. 

As  to  the  fees  which  Lord  and  Mays  were 
to  receive  for  their  services  in  the  defense  of  • 
Miller  in  the  criminal  and  civil  actions  In 
which  he  became  involved,  while  they  were 
large,  and  ordinarily  would,  perhaps,  be  deem- 
ed excessive,  yet  we  cannot  say  that  they 
were  extortionate  and  unconscionable.  There 
Is  no  doubt  that  the  evidence  of  Lord  and 
Mays,  against  which  there  is  no  contradic- 
tion, establishes  an  express  contract  with 
Miller  whereby  he  agreed  to  pay  each  of 
them  $1,000  for  their  services.  At  the  time 
this  agreement  was  entered  into.  It  was 
thought  that  Miller  would  ultimately  be  char- 
ged with  murder  in  the  first  degree,  but,  as  it 
turned  owt,  his  victim  survived;  and  three 
indictments  were  returned  against  him,— one 
for  an  assault  with  intent  to  kill,  and  two  for 
assault  with  a  dangerous  weapon.  A  trial 
was  had  upon  two  of  these  indictments.  In 
one  there  was  a  mistrial,  and  a  second  trial 
was  had.  As  to  the  third.  Miller  pleaded 
guilty.  Mays  and  Lord  appeared,  and  assist- 
ed in  the  defense,  at  each  of  those  trials. 
Prior  thereto  they,  in  connection  with  the 
firm  of  McGinn,  Sears  &  Simon,  instituted  a 
habeas  corpus  proceeding  for  the  purpose  of 
having  the  defendant  admitted  to  bail,  in 
which  they  were  successful,  and  subsequent- 
ly defended  Miller  at  the  trial  of  the  civil  ac- 
tion instituted  against  him  to  recover  $20,- 
000  damages,  in  which  the  judgment  for  $10,- 
000  was  secured  which  forms  the  basis  of 
this  suit.  There  being  no  evidence  that  these 
fees  were  purposely  fixed  at  the  amounts 
specified  for  the  purpose  of  covering  up  Mil- 
ler's property  to  render  it  inaccessible  to  his 
creditors,  we  cannot  say  that,  because  of  the 
largeness  thereof,  the  contract  supporting 
them  is  void,  and  ought  to  be  disregarded. 
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This  suit  comprebends  two  funds,  and  the 
fairness  of  tlie  transaction  by  which  Lord  ac- 
quired them;  one  consisting  of  real  property, 
the  status  of  which  we  have  determined,  and 
the  other  of  personal  property,  out  of  which 
Lord  realized  $585.60.  The  greater  portion 
of  this  latter  fund  he  had  in  bis  liands  at  the 
date  of  the  commencement  of  this  suit,  so 
that  he  could  not  deal  with  it  as  to  change  Its 
legal  status  to  the  detriment  of  plaintifTs 
rights  during  the  pendency  thereof.  There 
is  no  doubt,  under  Lord's  own  showing,  that 
he  acquired  and  held  this  personal  property 
in  secret  trust  for  Miller.  The  declaration  of 
trust  establishes  that  fact  This  fund  should 
not  be  blended  or  confused  with  the  real 
property,  as  it  is  separate  and  distinct  there- 
from. Lord  bad  expended  some  of  it  at  the 
request  of  Miller,  which  may  be  regarded  as 
legitimate,  prior  to  the  commencement  of  this 
suit  The  exact  amount  we  are  unable  to 
-definitely  determine,  but  it  is  within  bounds 
to  conclude  that  he  had  in  his  bands  at  that 
time  at  least  $500,  for  which  amount  plaintiff 
should  have  a  decree  against  him,  as  well  as 
for  his  costs  in  the  court  below. 

At  the  time  of  the  institution  of  this  suit 
the  state  had  a  Judgment  against  Miller  for 
costs  In  the  criminal  proceedings  for  $510, 
which,  it  Is  admitted  by  all  concerned,  was 
«  first  lien  upon  the  real  property.  In  part 
satisfaction  of  this  lien.  Lord  paid  in  June, 
1893,  through  Mays,  $247,  out  of  the  fund 
arising  from  the  personal  property.  An  exe- 
cution having  been  issued  at  the  instance  of 
the  state.  Mays,  for  the  purpose  of  protect- 
ing his  own  lien,  paid  the  balance  of  this 
Judgment  amounting  to  $272.  As  to  these 
respectlTe  amounts,  plaintiff  and  Mays  ought 
to  be  subrogated  to  the  rights  of  the  state. 
Aside  from  this.  Mays  paid  $22.45  taxes  up- 
on the  premises,  which  ought  to  be  repaid. 
With  the  Fowler  mortgage  we  have  nothing 
to  do,  as  he  was  not  served,  and  made  no  ap- 
pearance. Not  having  a  day  in  court,  bis 
rights  cannot  be  determined  in  this  suit  In 
view  of  these  considerations,  the  decree  will 
be  that  the  sale  and  assignment  of  personal 
property  by  Miller  to  Lord  be  set  aside,  and 
that  plaintiff  have  a  personal  judgment 
against  Lord  for  $500  and  his  costs  in  the 
court  below;  that  the  real  property  be  sold, 
and  the  proceeds  arising  therefrom  be  applied 
—First  to  the  payment  of  $247  to  plahitiff; 
second,  to  the  payment  of  $272  to  Mays,  and 
the  further  sum  of  $22.45  taxes;  third,  to 
the  payment  of  Simon's  mortgage;  fourth, 
to  the  payment  of  $1,000  to  Mays;  fifth,  to 
the  payment  of  $253  to  plaintiff,  and  his  said 
costs  below;  sixth,  to  the  payment  of  $1,000 
to  Lord;  and  the  balance,  if  any  remain,  to 
the  satisfaction  of  plaintiff's  judgment  Lord 
to  have  credit  upon  plaintiff's  decree  against 
him  until  satisfied  for  such  sums  as  plaintiff 
may  receive  from  the  proceeds  of  the  real 
property.  Appellant  Mays  will  have  a  de- 
cre«  here  for  his  costs  and  disbursemeats  up- 
on the  appeaL 


TWOHT  T.  BOARD  OP  CX)M'RS  OP  GRAN- 
ITB  COUNTY  et  aL 

(Suprone  Court  of  Montana.    Jan.  27, 1896.) 
Appeal  pbom  Allowance  bt   Countt   Coiuiia. 

sioNEBa— Waives  ov  Ikbeoulakitt  in  Notice. 

1.  Comp.  Laws  1887,  div.  5,  f  764,  reqniiea. 
on  appeal  by  a  taxpayer  from  an  allowance  of 
a  claim  against  the  county  by  the  board  of 
commissionerB,  that  a  written  notice  be  aerred 
on  the  county  clerk  by  the  sheriff  witliin  30  days 
after  the  allowance,  after  which  the  clerk  is  re- 
quired to  transmit  the  proceedings  to  the  dia- 
trict  court  BeH,  that  the  clerk,  by  transmit- 
ting the  proceedings,  waivea  any  informality,  ir- 
regularity, or  in8ufficien(7  of  the  service  of  no- 
tice. 

2.  Service  of  notice  of  the  appeal  on  the 
person  in  whose  favor  the  allowance  was  made 
is  not  necessary  to  give  the  district  court  jnru- 
diction  of  the  appeal,  thou|^  the  court,  after  ac- 
quiring jurisdiction,  should  notify  such  person 
of  the  pendency  of  the  case. 

3.  Such  appeal  may  be  taken  from  separate 
items  of  the  allowance  without  taldng  an  appeal 
from  the  whole  allowance. 

Appeal  from  district  court.  Granite  county; 
F.  H.  Woody,  Judge. 

Appeal  by  W.  S.  Twoby  from  an  allow- 
ance by  the  board  of  county  commlssionera 
of  Granite  county  in  favor  of  John  W.  Mors*. 
From  a  judgment  of  the  district  court  dis- 
missing the  appeal,  Twohy  appeals.  Be- 
versed. 

Smith  &  Word,  for  appellant  H.  J.  Has- 
kell and  W.  B.  Rodgers,  for  respondents. 

PEMBER'TON,  0.  J.  On  the  4tta  day  of 
December,  1894,  the  respondent  John  W. 
Morse  presented  an  account  for  the  rent  of 
bouse  and  lot  against  the  county  of  Granite 
to  the  board  of  commissioners  of  the  county 
for  allowance.  The  account  was  for  three 
items  of  $900  each,  the  last  item  being  for¥900 
for  rent  of  such  house  and  lot  from  July  lOt 
to  October  10,  1894.  All  these  items  for  rent 
were  claimed  to  l>e  due  and  payable  quarter- 
ly, as  per  lease  executed  by  said  Morse  to 
the  county  for  said  house  and  lot  at  a,  rental 
price  of  $3,600  per  year.  On  the  6th  day  of 
December,  1894,  the  whole  of  said  account 
amounting  to  $2,700,  was  allowed  and  or- 
dered paid  by  the  board  of  commissioners. 
Within  30  days  after  the  allowance  of  said 
account,  the  appellant  a  taxpayer  of  said 
county,  appealed  from  the  decision  of  the 
board  allowing  the  last  $900  item  thereof. 
The  bill  of  exceptions  in  the  record  recites: 
"And  the  above  named  W.  S.  Twohy,  appel- 
lant being  dissatisfied  with  the  order  of 
a  said  board  of  commissioners  allowing  said 
bill,  served  and  filed  upon  the  clerk  of  said 
board  of  commissioners  and  said  respondent 
his  notice  of  appeal  from  said  order  of  allow- 
ance, which  said  notice,  served  and  left  witli 
the  clerk  of  the  said  board  of  commissioners, 
was  in  fact  a  copy  of  the  original  notice,  and 
was  served  by  the  sheriff  of  Granite  county 
within  30  days  after  the  allowance  of  said 
bill."  The  original  notice  of  appeal  was  filed 
with  the  clerk  of  the  district  court  of  said 
county,  by  the  sheriff,  with  bis  return  there- 
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OD.  !%•  county  cletk  thereafter  filed  the 
accoant  so  allowed  and  ordered  paid  by  the 
board  with  the  clerk  of  the  district  court,  to- 
getber  with  the  copy  of  the  notice  of  appeal 
served  on  him  by  the  sheriff,  with  the  fol- 
lowing return  of  the  proceedings  lu  the  case 
before  tbe  board:  "The  above  is  a  true  copy 
of  a  bill,  or  bills,  that  was  filed  in  this  office 
on  tbe  4th  day  of  December,  1894,  and  al- 
lowed and  ordered  paid  by  tbe  board  of  coun- 
ty commissioners  of  Granite  county,  Mon- 
tana, on  the  6th  day  of  December,  ISM." 
A  copy  of  the  notice  of  appeal  was  also 
served  upon  the  respondent  Morse  by  the 
sheriff.  After  the  papers  had  been  trans- 
mitted to  the  district  court,  the  respondents 
moved  the  court  to  dismias  the  appeal  for 
the  following  reasons:  "(1)  That  there  la  no 
proof  of  a  written  notice  of  appeal  from  the 
decision  of  said  commissitHiers  having  been 
served  ui>on  the  clerk  of  said  board  within 
30  days  after  the  making  of  such  decision 
and  allowance,  or  at  any  time,  or  at  all.  (2) 
That  there  is  no  proof  of  such  notice  having 
Deen  served  at  any  time  upon  the  claimant, 
John  W.  Morse.  (3)  That  no  written  notice 
of  appeal  from  tbe  decision  and  allowance  of 
said  commisdoners  was  served  upon  the 
clerk  of  said  board  of  commissioners  within 
30  days  after  the  making  of  the  decision  and 
allowance  pretended  to  be  appealed  from,  or 
at  any  other  time,  or  at  all.  (4)  That  no 
such  notice  was  served  at  any  time  upon  the 
claimant,  John  W.  Morse.  (5)  That  said  pre- 
tended, appeal  was'  taken  from  a  part  only 
of  the  decision  and  allowance  of  said  county 
commissioneis  upon  the  claim  of  said  Morse, 
and  not  from  the  whole  thereof,  as  required 
by  law."  The  court  sustained  the  motion, 
dismissed  the  appeal  and  entered  Judgment 
for  respondents  for  costs.  From  this  Judg- 
ment this  appeal  is  prosecuted. 

Tbe  first  ground  of  the  motion  to  dismiss 
the  appeal  is  that  there  is  no  proof  of  a  writ- 
ten notice  of  appeal  having  been  served  upon 
the  clerk  of  the  board,  as  required  by  law. 
Section  761,  div.  5,  Comp.  St.  1887,  requires, 
In  such  cases,  written  notice  of  the  appeal 
to  be  served  on  tbe  county  clerk  within  30 
days  after  making  the  decision  or  allowance 
by  the  board.  Tbe  bill  of  exceptions  In  this 
case  recites  tliat  a  copy  of  such  notice  was 
served  upon  the  clerk  by  the  sheriff  within 
90  days  after  the  allowance  of  the  account 
by  the  board.  The  county  clerk  thereafter 
transmitted  the  proceedings  In  the  case  be- 
fore the  board,  with  the  copy  of  the  notice 
of  appeal,  to  the  district  court,  as  required 
by  section  785,  div.  6,  Comp.  St.  1887.  We 
think  tbe  county  clerk  thereby  waived  any 
informality,  irregularity,  or  insufficiency  of 
the  service  of  the  notice  there  •  may  have 
been.  Wade,  Notice,  {  1220,  and  authorities 
cited. 

The  second  ground  of  the  motion  for  dis- 
missing the  appeal  is  that  there  is  no  proof 
of  service  of  such  written  notice  of  appeal  on 
respondent  John  W.  Morse,  the  real  party  In 


Interest.  He  was  served  with  a  copy  of  the 
notice.  Counsel  for  the  respondents  contend 
that  Morse,  being  the  real  party  in  interest, 
was  entitled  to  notice  of  the  appeal,  in  or- 
der to  give  the  district  court  Jurisdiction 
thereof,  and  cite  State  v.  Minar,  13  Mont.  1, 
31  Pac.  723,  as  authority  in  support  of  this 
contention.  In  State  v.  Minar,  Brown  was 
the  real  party  in  interest  This  court  held 
that  a  Judgment  rendered  against  him  with- 
out notice  was  void,  but  the  court  did  not 
hold  that  it  was  necessary  to  give  him  notice 
of  the  appeal  In  order  to  give  the  court  Ju- 
risdiction thereof.  In  fact,  the  opinions  in 
that  case  are  to  tbe  effect  that  it  was  not  es- 
sential that  Brown  should  be  served  with  no- 
tice in  order  to  confer  Jurisdiction  of  tbe  ap- 
peal upon  the  district  court  The  court  held 
that  to  try  and  d^termine  the  merits  of 
Brown's  claim  without  giving  him  notice  and 
opportunity  to  be  beard  In  court  was  illegal, 
and  that  a  Judgment  rendered  against  him 
upon  the  merits  of  his  claim,  under  such 
circumstances,  was  null  and  void.  We  are 
of  the  (H>inion  that  it  was  not  necessary  to 
serve  Morse  with  notice  of  the  appeal  in  or- 
der to  give  the  court  Jurisdiction  thereof. 
But  after  acquiring  Jurisdiction  of  the  ap- 
peal, it  would  be  the  duty  of  the  court  to  see 
that  Morse  had  notice  of  the  i)endency  of 
the  case,  and  an  opportunity  to  be  heard  be- 
fore trying  it,  or  rendering  Judgment  thereon. 

Counsel,  as  a  further  ground  for  dismiss- 
ing the  appeal,  ^sist  that  the  appellant  could 
not  appeal  from  part  of  the  allowance  or  de- 
dsion  of  the  board.  The  account  allowed  is 
In  three  distinct  items.  We  think  the  right 
to  appeal  from  part  thereof  is  conferred  by 
the  statute.  A  taxi)ayer  who  wishes  to  ap- 
peal may  not  wish  to  question  the  legality 
and  Justice  of  part  of  an  allowance  by  the 
board,  but  may  have  the  best  of  reasons  for 
challenging  the  legality  and  Justice  of  other 
items  thereof.  In  such  case  there  could  be 
no  good  reason  for  requiring  a  taxpayer  to 
appeal  from  the  whole  of  tbe  allowance  or 
not  at  all.  Such  a  holding  might,  In  many 
cases,  prevent  appeals  by  taxpayers  from  tbe 
most  unjust  and  excessive  allowances  by  the 
board. 

We  think  the  recital,  in  the  bill  of  excep- 
tions, that  the  county  clerk  was  served  with 
a  copy  of  the  notice  of  appeal  by  tbe  sheriff 
within  30  days  after  the  allowance  of  the 
account  appealed  from,  and  bis  transmission 
thereafter  of  the  papers  and  proceedings  be- 
fore the  board  to  the  district  court,  gave  that 
court  Jurisdiction  of  the  appeal.  We  think 
the  clerk  of  the  board  sufficiently  certified 
a  return  of  the  proceedings  of  the  board  in 
relation  to  the  allowance  of  the  account  in 
controversy.  We  think  the  court  erred  in 
dismissing  the  appeal  for  want  of  Jurisdic- 
tion. The  Judgment  appealed  from  is  there- 
fore reversed,  and  the  cause  remanded  for 
triaL 

DB  WITT,  J.,  concurs.    HUNT,  J.,  absent 
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THOMPSON  T.  MONTANA  CENT.  RY.  CO. 
(Supreme  Court  of  Hontajuu  Jan.  20,  1896.) 
Appbai.  —  Rbvibw  —  Etidbnob  —  Master  and 

SbbVANT — CoNTBIBUTOBy  Nbgliobxoe. 
In  an  action  for  death  of  plaintifFs  de- 
cedent,— the  foreman  of  the  switching  crew  in 
defendant's  yards,— it  appeared  that,  the  switch- 
injc  engine  having  gotten  out  of  order,  decedent 
procured  a  common  road  engine,  the  use  of 
which  was  more  hazardous  than  the  use  of  a 
switch  engine.  The  danger  of  using  a  road  engine, 
though,  could  have  been  greatly  obviated  b^ 
placing  a  flat  car  in  front,  and  decedent  had 
authority  to  do  so  without  orders  from  any  one. 
Decedent,  in  attempting  to  uncouple  the  car 
from  the  engine,  in  order  to  make  a  flying 
switch,  fell  from  the  pilot  of  the  engine,  on 
whidi  he  was  standing,  and  was  run  over  w 
the  cars  following  the  engine.  There  was  evi- 
dence that  it  was  not  necessary  to  make  flying 
switches  at  the  point  where  the  switch  was  be- 
ing made,  due  to  the  grade  of  the  track,  and  that 
such  switches  had  been  positively  prohibited  at 
that  point  Held,  that  a  finding  that  decedent 
was  guilty  of  contributory  negligence  would  not 
be  disturbed. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;   William  H.  Hunt,  -Judge. 

Action  by  Bertha  Thompson,  administra- 
trix, against  the  Montana  Central  Railway 
Company.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Aflrmed. 

The  plaintiff  here,  as  administratrix  and 
personal  representative  of  John  J.  Thompson, 
deceased,  brought  this  action,  for  the  ben- 
efit of  his  heirs  at  law,  to  recover  damages 
by  reason  of  the  death  of  ^e  deceased,  al- 
leged to  have  been  caused  by  the  negli- 
gence of  the  defendant  The  verdict  of  the 
jury  was  for  the  defendant  Plaintiff  ap- 
peals. There  was  scarcely  any  substantial 
conflict  In  the  testimony  In  this  case.  There 
Is  ample  evidence  that  the  facta  were  about 
as  follows:  Thompson,  the  deceased,  was 
foreman  of  a  switching  crew  at  the  Helena 
yard  of  the  defendant  railway  company. 
The  duties  of  the  switching  crew  were  to 
move  and  arrange  the  cars  In  and  about  the 
yard.  For  this  purpose  they  used  what  Is 
called  a  "yard  engine,"  or  "switch  engine," 
whlcb  was  handled  by  an  engineer  and  fire- 
man. A  switch  engine  has  the  pilot  removed, 
and  In  place  thereof  a  footboard,  upon  whlcb 
switchmen  stand  and  ride  In  the  course  of 
their  duties.  The  tank.  Instead  of  being 
square,  is  cut  to  a  slant  behind.  On  the  day 
of  the  accident  the  switch  engine  became  dis- 
abled about  10  o'clock  In  the  morning.  It 
was  taken  to  the  stable,  and  a  road  engine 
procured.  The  road  engine  had  no  foot- 
boards, and  had  the  tank  of  ordinary  con- 
struction, and  a  regular  pilot  in  front  The 
crew  worked  with  this  engine  until  the  latter 
part  of  the  afternoon.  It  was  then  their 
duty  to  move  some  cars  onto  what  they  called 
the  "Northern  Pacific  Transfer."  That  is  to 
say,  they  were  to  take  the  cars  to  a  switch, 
by  means  of  whlcb  switch  tbe  cars  could  be 
set  onto  a  track  which  led  to  the  Northern 
Pacific  Railroad  tracks.  This  transfer  track 
between  the  tracks  of  the  two  companies 


had  a  considerable  down  grade  from   the 
Montana  Central  to  the  Northern  Pacific.    It 
was  also  a  down  grade  on  the  Montana  Cen- 
tral track  as  It  approached  the  switch  lead- 
ing to  tbe  transfer.    The  switching  crew  at- 
tached some  cars  to  the  engine  in  front    This 
road  engine  was  equipped  with  a  pushbar  or 
drawbar,  which  is  attached  to  the  upper  end 
of  the  pilot,  and,  when  not  in  use,  lies  upon 
the  pilot,  reaching  to  about  tbe  toe  of  the 
same.      This    pushbar    was    coupled    to    the 
drawhead  of  the  box  car.    Thereupon  the  en- 
gine started  backward,  pulling  the  box  cars 
after  it    They  proceeded  toward  tbe  North- 
em  Pacific  transfer  track.    The  Intention,  It 
appears,  was  to  make  a  flying  switch,  and 
drop  tbe  box  cars  on  the  transfer  track.    A 
flying  switch  Is  made  by  imcoupling  the  en- 
gine   from   the   cars   before   reachluK   the 
switch.     The  engine  then  increases  speed 
until  it  passes  the  switch^  and  before  the 
following  cars  reach  tbe  switch  the  same  Is 
thrown  by  a  switchman,  and  tbe  cars  drop 
Into  a  track  other  than  that  upon  whlcb  the 
engine  Is  left    Some  of  the  witnesses  saw 
the  engine  and  cars  proceeding  towards  the 
switch  in  the  manner  described,  and  at  .the 
rate  of  six  or  seven  miles  an  hour.     The 
deadwood  of  a  freight  car  Is  a  piece  of  heavy 
timltering  projecting  from  the  body  of  the 
car,  about  the  level  of  the  floor  of  the  same, 
in  order  to  prevent  cars  from  striking  each 
other  if  the  drawheads  break,  or  if,  by  any 
other  accident,  the  cars  come  Into  close  con- 
tact    Tbe  deceased  was  standing  between 
the  engine  and  the  box  car.    He  had  his  right 
foot  upon   the  deadwood  of  tbe   car,  and 
his  left  foot  upon  the  pushbar  of  tbe  engine. 
The  deadwood  being  higher  than  the  place 
where  the  pushbar  was  fastened  to  the  en- 
gine, his  left  foot  was  lower  tban  his  right 
He  was  holding  with  one  hand  to  a  hand 
rail  about  14  Inches  above  tbe  deadwood,  and 
trying  to  pull  the  pin  with  his  other  hand. 
He  was  observed  In  this  position,  and.  Just 
after  passing  out  of  sight  of  the  witnesses,  tbe 
car  was  uncoupled  from  the  engine;  the  en- 
gine drew  away;    the  plaintiff  fell  to  the 
track,  and  was  run  over  by  the  cars  and 
killed.     There  was  testimony  that  tbe  po- 
sition of  tbe  plaintiff  was  a  very  unusual 
one.    There  was  also  testimony  that  the  de- 
ceased could  have  taken,  and  bad  the  right 
to  take,  a  flat  car,  and  put  it  In  front  of  the 
engine,  and  use  that  tor  switching  purposes; 
that  this  would  have  obviated  much  of  tbe 
danger  of  the  road  engine  without  footboards. 
It  was  also  In  evidence  that  It  was  not  neces- 
sary to  make  a  flying  switch  in  order  to 
drop  the  cars  on  the  transfer  track;  that  by 
stopping  the  engine  and  cars,  and  uncoupling 
at  a  standstill,  and  then  drawing  the  engine 
away,  the  grade  was  sufficient  to  drop  the 
cars  onto  the  transfer  by  simply  releasing 
the  brakes.    Thompson  was  foreman  of  tbe 
switching  crew,  and  himself  bed  the  right 
to  order  the  engineer  to  stop  In  order  to  malce 
an  uncoupling  at  a  stand.    He  did  not  do  so, 
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but  chose  to  make  the  uncoupling  while  mov- 
ing at  the  rate  of  six  or  seven  miles  an  hour. 
The  rules  of  the  company  were  introduced, 
showing  that  the  men  were  prohibited  from 
making  flying  switches.  It  also  sufficiently  ap- 
peared that  deceased  had  knowledge  of  this 
rule,  bat  there  was  also  evidence  that  this 
rule  was  frequently  disregarded.  There  was, 
however,  other  testimony  that  there  was  a 
special  order,  given  by  the  proper  authorl- 
tiefi  to  the  deceased,  not  to  make  flying 
switches  at  this  particular  point,  or  to  un- 
couple while  moving  at  this  point.  The  rea- 
son for  this  order  was  that  so  great  a  mo- 
mentum was  acquired  that  It  was  sometimes 
difficult  to  stop  the  cars  before  they  reached 
the  Northern  Pacific  yards,  and  caused  dam- 
age by  collisions,  and,  furthermore,  that  In 
the  course  of  the  cars  towards  the  Northern 
Pacific  yards  they  were  obliged  to  cross  a 
traveled  street  of  the  city  of  Helena.  On 
these  facts,  and  instructions  of  the  court,  the 
Jury  found  for  the  defendant. 

Walsh  &  Newman,  for  appellant    EL  G. 
Hclntire,  for  respondent.' 

DE  WITT,  J.  (after  staUng  the  facts). 
We  are  of  opinion  that  the  statement  of  this 
case  about  decides  It  It  is  conceded  that 
the  use  of  a  road  engine  for  swltc^g  pur: 
poses  was  more  hazardous  than  the  use  of  tC 
yard  engine  specially  equipped  for  that  pur- 
pose. But  deceased  knew  all  about  that 
He  was  thoroughly  experienced  in  the  busi- 
ness. Be,  with  his  crew,  obtained  the  road 
engine,  and  went  to  work  with  It,  without 
the  precaution  of  putting  a  flat  car  In  front 
which  he  might  have  done,  and  which  was 
within  the  scope  of  his  own  authority  to  do 
without  orders  from  any  one,  and  which 
was  a  precaution  against  the  danger  of  us- 
ing a  road  engine.  The  question  of  the  de- 
ceased's contributory  negligence  was  fairly 
presented  to  the  Jury.  It  is  contended  by 
respondent  that  the  contributory  negligence 
of  the  deceased  was  so  clearly  established 
that  the  court  should  have  taken  the  whole 
subject  from  the  Jury,  and  directed  a  non- 
suit We  need  not  pass  upon  that  question, 
^  as  the  verdict  was  for  the  defendant;  but 
the  question  of  contributory  negligence  hav- 
hig  been  submitted  to  the  Jury,  we  are  very 
clearly  ef  the  opinion  that  there  was  ample 
evidence  to  sustain  the  decision  of  this 
question  of  fact  by  the  Jury.  It  could  not 
possib^  be  held  In  this  case  that  the  de- 
ceased was  clearly  free  from  contributory 
negligence.  Prosser  v.  Railway  Co.,  (this 
term)  43  Pac.  81.  We  do  not  attach  great 
weight  In  this  case,  to  the  evidence  of  a 
general  rule  of  the  company  forbidding  the 
maUng  of  a  flying  switch,  for  the  reason 
that  In  this  case  there  was  a  special  order 
to  the  deceased  not  to  make  a  fly  at  this 
particular  point,  and  not  to  uscouple  while 
in  motion  at  this  point.  Very  sufficient  rea- 
sons were  given  for  this  order,  as  may  be 
seen  by  referring  to  the  statement  of  facts 
T.43r.ng.4— S2 


above.  Under  all  the  facts  of  this  case,  It 
seems  that  the  position  of  the  deceased  In 
making  the  uncoupling  was  an  unusual  and 
unnecessarily  hazardous  one.  He  could 
have  stopped  the  locomotive  and  cars  at  the 
switch,  as  he  was  ordered  to  do,  and  have 
dropped  the  cars,  by  gravity,  onto  the  trans- 
fer track.  There  can  be  no  doubt  in  this 
case  that  evidence  of  contributory  negli- 
gence was  ample  to  go  to  the  Jury,  and  the 
Jury  having  passed  uiton  that  proposition, 
with  a  safflciency  of  evidence  before  them, 
their  conclusions  will  not  be  disturbed  In 
this  court 

The  appellant's  cotinsel,  in  their  brief, 
make  some  claim  as  to  error  in  some  of  the 
instructions;  but  they  do  not  pretend  to 
point  out  in  their  brief  wherein  the  error 
lies,  and  we  have  not  been  able  to  discover 
any.  It  is  our  opinion  that  the  case  was 
fairly  presented  to  the  Jury  upon  the  facts 
elicited  by  the  testimony.  The  Judgment 
and  order  denying  a  new  .trial  are  affirmed. 

PBMBERTON,  a  J.,-  concurs.  HUNT, 
J.,  having  tried  this  case  as  district  Judge, 
does  not  participate  in  this  decision. 


CREBK  V.  McMANUS  et  aL 
(Supreme  Court  of  Montana.     Jan.  20,  1S96.) 
iKJUKCTioN  —  Dissolution — Damages-  Attokhbt 

FkES— EVIDENCB— QUBSTION  »OB  JORY. 

1..  In  a  suit  for  damages  on  an  injunction 
bond,  plaintiff  sought  to  recover,  as  one  item  of 
damages,  fees  paid  to  an  attorney  who  resisted 
the  injunction,  and  also  tried  the  cause  on  its 
merits.     Hdd  that  since  the  attorney  was  em- 

Sloyed  generally,  fees  could  not  be  recovered  as 
amages. 

2.  Evidence  that  damages  claimed  did  not 
restilt  from  the  injunction  is  admissible. 

S.  Whether  work  done  on  an  irrigation 
ditch  was  rendered  valueless  by  a  temporary  in- 
junction, restraming  its  further  construction,  is 
for  the  Jniy. 

Appeal  from  district  court,  Oallatln  county; 
F.  K.  Armstrong,  Judge. 

Suit  by  Rachel  E.  Creek  against  John  Mc- 
Manua  and  others  to  recover  damages  on  an 
injunction  bond.  From  a  Judgment  In  ta- 
vor  of  plalntiflT,  and  from  an  order  denying 
a  motion  for  new  trial,  defendants  ajfpeai. 
Reversed. 

Luce  &.  Luce,  for  appellants. 

PEMBERTON,  G.  3.  This  Is  a  suit  for 
damages,  on  an  Injunction  bond.  The  com- 
plaint alleges,  substantially,  that  in  July,  1890, 
defendant  McManus  commenced  an  injuiic- 
tion  suit  against  the  plaintifi;  in  the  district 
court  of  Gallatin  county,  to  restrain  the  com- 
mission of  waste  on  the  premises  of  said  Mc- 
Manus, and  to  perpetually  enjoin  the  plaintiffs 
from  constiiictlng  an  irrigation  ditch  thereon; 
tiiat  a  temi)orary  restraining  order  was  is- 
sued in  said  suit  against  this  plalntifC;  that 
the  defendants  Cllne  and  Daris  were  the  sure- 
ties on  the  undertaliiug  wtilch  McManus  gave 
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«e  Beene  aaia  tfijnnction;  tteit  tltereafter  bkM 
Injutictloa  wa«,  by  wder  of  the  court,  dto- 
«olT<ecl;  that  iflRintlir  was  danuiged  tmd  pnt 
to  ^W  costs  is  employing  an  attorney  to  pro- 
CRK  the  41881^1100  «t  the  inJunctloB,  and 
flolfered  and  sostained  damages  to  growing 
crops  an  her  land  canaed  by  the  wrongful  te- 
saance  and  service  of  tbe  iajwaction,  as  well 
as  other  costs  and  expenses,  and  labor,  In- 
corred  In  diSBcATlng  the  iBjnnction,  and  per- 
formed upon  said  irrigating  ditch.  AB  of  the 
aOegHttens  of  Oe  complaint  are  denied.  Th« 
case  was  tried  to  a  Jury,  who  returned  a  gen- 
eral yerdict  for  the  plalntifT  in  the  sum  of 
$225.  B^m  the  Judgment  entered  thereon, 
and  the  order  denytng  a  motion  for  a  new 
trial,  the  defendants  appeal. 

Thts  is  the  second  appeal  in  this  case.    Bee 
Creet:  t.  MtiManus,  13  Mont  152,  32  Pae.  675. 
On  the  former  appeal  the  only  question  pre- 
sented by  Uie  record  was  the  right  of  Creek 
68  recover  attorney's  fees  paM  to  secure  the 
<Hssolution  of  tfce  InJUBcflon.     From  Hie  rec- 
ord on  that  appeal,  it  appeared  that  that  was 
the  only  question  InTolTed.     We  then  held 
that  "such  damages  may  be  recovered  In  aa 
action  upon  the  undertaking  given  In  the  in- 
junction suit"   The  case,  as  presented  by  the 
record  on  that  appeal,  we  held,  was  distin- 
guished from  other  decisions  of  this  court  cit- 
ed in  the  (^nion.     But  the  record  now  dls- 
dosea  a  very  dlfCerent  state  of  facts.     On  tbe 
trial  of  the  case  below,  from  which  this  ap- 
peal is  tak»,  very  many  other  things  seem  to 
have  been  litigated.    In  fhct,  the  case  was 
tried  upon  Its  merits.     On  the  first  trial  the 
plaintiff  taatlfled,  as  the  record  on  the  former 
aK)eal  showed:    "I  employed  Judge  Llddell 
to  dissolve  tile  temporary  injunction,  and  to 
resist  the  perpetual  injunction,  and  that  was 
the  only  pwjMsa  for  which  I  employed  him 
In   that   case."    Tbe   record  on   this  appeal 
shows  that  she  testified:    "I  employed  an  at- 
torney In  that   case.     I  employed  Moses  J. 
■  LlddeU.     I  jpaid  him  for  his  services  in  t^at 
case  $100."    This  evidence,  it  will  be  seen, 
brings  the  case   squarely   within   the   cases 
from  which  we  distinguished  it  In  Creek  v. 
McManus,  13  Mont   152,  32  Pac.  675.     On 
the  former  appeal  the  testimony  of  the  plain- 
tiff separated  the  services  of  the   attorney 
from  his  services  In  attending  to  the  case 
generally  on  Its  merits,  and  confined  the  pay- 
ment of  the  fee  to  his  services  In  dissolving 
the  injunction.     On  this  appeal  her  testimony 
does  not  separate  the  services,  or  confine  the 
payment  of  the  fee  to  his  service  in  procuring 
the  dissolution  of  the  Injunction.    The  case 
therefore  falls  within  the  rule  stated  in  the 
cases  cited  In  Creek  v.  McManus,  13  Mont. 
152,  32  Pac.  675.     Prom  the  decision  of  this 
court,  we  think  it  may  be  asserted  to  be 
the  rule  in  this  jurisdiction  that,  to  author- 
ize a  recovery  in  a  case  of  this  character. 
It  devolves  upon  the  party  seeking  relief  to 


show  the  employnent  of  an  attorney  ts  aecnre 
the  diasolntloB  of  the  injunction;  that  tlirongh 
his  efforts  the  injunction  had  bees  diaaolTed; 
and  tlie  payment  of  a  f«e  for  such  gpedal 
services,  aa  eontradlstingnisbed  ftwa  hia  serv- 
ices in  the  general  management  of  the  case 
on  its  merits,  or  other  brancbes  thereof. 
Gounsd  for  the  defendants  contend  that  the 
evidence  does  not  bring  this  case  within  this 
rule,  and  complain  that  the  instruction  of  the 
court  In  relation  to  the  attorney's  fee  is  la 
direct  violation  thereof.  The  objectlonaWe 
instruction  Is  aa  foBows:  "The  court  instructs 
yon  that  in  this  case  it  was  not  necessary  for 
tiie  plaintiff  to  have  filed  or  made  a  motion 
to  dissolve  the  Injunction  In  order  to  recover 
the  attorney's  fee  claimed  In  this  case.  If 
she  employed  an  attorney  in  the  trial  of  the 
ease,  and  such  attorney  did  attend  to  the  trial 
of  the  ease,  then  I  instruct  you  that  plaintiff  Is 
entitled  to  recover  the  attorney's  fee  paid  In 
defending  the  case  of  McManus  v.  Creejc,  and 
your  verdict  must  be  for  the  amount  so  paid 
for  plalntUt"  We  tidnk  tfate  instructian  is 
erroneous.  It  entirely  IgMww  the  aeocsBltr 
of  separate  employment  of  the  attorney  and 
payment  o(  a  f ee  tn  asd  about  securfng  the 
dlssohttlon  ot  tbe  InjuactloB. 

Oounael  fOr  the  def^idants  complaiB  of  the 
action  of  the  court  In  «ndu4<ag  testimony  of- 
iBered  to  prove  Ifeat  ptailntiirB  damage  did  not 
result  from  the  Issnance  and  service  of  the 
injunction,  but  from  tbe  condttloD  at  ttie  ditch 
itself  being  aneh  that  it  would  not  cany  wa- 
ter onto  plaiudff'B  land.  Tfaere  are  many  of 
these  specifications  of  error.  They  are  all  of 
the  same  chanKAer  and  effect  We  think  the 
evidence  was  admisrible.  If  any  other  causes 
than  the  injunction  produced  the  damage,  It 
was  compotent  to  Shew  it 

Counsel  for  the  defendants  complain  that 
tlw  court  erred  In  holding  tiie  defendants  lisr 
ble  In  damages  for  tiie  value  of  eertain  work 
done  by  plaintiff  en  tbe  dHch,  In  tbe  cod- 
Btruction  thereof.  If  this  work  was  rendered 
valueless  by  the  InterrnptioH  oC  tbe  bijiuie- 
tlon,  then  the  court  was  right  But  if  the 
woik  was  of  permanent  value  to  tbe  (Stch,  in 
tts  constmction,  the  oonrt  was  wrong.  Till) 
was  a  qnestion  of  fact,  and  should  have  been 
submitted  to  the  jury  by  proper  taistmctions. 

Counsel  for  the  defendants  complain  that 
the  court  did  not  properiy  declare  tbe  law  as 
to  the  measure  of  plaintiff's  damages  to  ber 
crops.  In  Carron  v.  Wood,  10  Mont  500,  26 
Pac.  S88,  the  measure  of  damages  In  sncb 
cases  is  discussed.  As  the  case  is  to  go  back 
for  new  trial,  without  treating  tlie  Instrae- 
tlons  given  In  this  case,  we  refer  to  the  rule 
In  the  case  just  cited.  For  the  reasons  given 
above,  the  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  remanded  for 
new  trial. 

DE  WITT»and  BTDNT,  JJ.,  oonciv. 
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FIRST    NAT.    BANK    OF    WHITB    SUIr 

PHITR  SPRINGS  ▼.  COLUNS  et  al. 

fSapreme  Oonrt  of  Montana.     Jan.  20,  1896.) 

BZICOTOBa  ASS  Adkmistbitoss— Fbrbonal  Lia- 

BIUTT  OB  COBTKAOT  FOB  BbSEFIT  OT  BsTATB. 

An  adminiBtrator  is  petBonallr  liable  on 
a  note,  signed  by  him  as  sudi,  the  proceeds  of 
which  were  placed  with  the  payee,  a  bank,  and 
paid  out  on  checkfl  drawn  by  him  to  pay,  gener- 
ally, billB  and  debts  of  the  estate. 

Appeal  from  district  court,  Meagher  coon- 
ty;   Frank  Henry,  Judge. 

Action  by  the  First  National  Bank  Oi. 
White  Salpbor  Springs  against  T.  B.  Coilius 
and  otbers.  Tliere  was  a  Judgment  for 
plaintiff,  and  defendants  appeal.   AfiBrmed. 

Tills  action  was  brought  by  tbe  plaintiff 
against  the  defendants  upon  two  promissoiy 
notes  made  payable  to  i^aintltt,  and  one 
promissory  note  payable  to  James  T.  Wood, 
and  indorsed  to  plaintiff.  All  the  notes  were 
signed  by  the  defendants  as  administrators 
of  the  estate  of  Jonas  Higgins,  deceased. 
The  defendants,  by  answer,  admitted  the 
niMiring  of  the  uotes  as  alleged.  As  a  de- 
fense they  set  forth  that  they  did  not  re- 
ceive the  amount  of  said  notes  personally. 
Tliey  further  set  up  that  they  executed  and 
delivered  the  notes  as  admiuiBtrators,  in 
their  capacity  as  such,  and  the  plalntlfT  con- 
tracted with  defendants  as  administrators, 
and  not  as  indlTlduala,  or  personally,  and 
that  tbe  amount  of  the  notes  was  paid  to  the 
estate  of  Higgins,  deceased,— that  is  to  say, 
that  It  was  put  to  the  account  of  the  Hig- 
gins estate  in  the  plaintiff  I>ank,— and  that 
the  money  was  then  paid  out  by  plaintiff, 
upon  checks  drawu  by  tbe  defendants  as  ad- 
ministrators, to  pay  bills  and  debts  of  tbe 
estate.  Upon  this  answer  being  filed,  plain- 
tiff moved  for  Judgment  upon  the  pleadings. 
This  motion  was  granted,  and  Judgment  en- 
tered accordingly,  from  which  Judgment  this 
appeal  is  now  taken  by  the  defendants. 

Waterman  &  Callaway  and  H.  Q.  Mclntire, 
for  appellants.  Smith  ft  Qormley,  for  re- 
spondent. 

DB  WITT,  J.  (after  stating  tbe  facts).  The 
defendants,  in  their  answer,  make  their  al- 
legations with  some  vigor  of  language,  but 
when  we  arrive  simply  at  the  facts  set  up, 
the  pleading  of  defendants  seems  to  tte  that 
they,  as  administrators  of  the  Higgins  es- 
tate, borrowed  this  money  and  used  it  for 
tlie  estate.  We  cite  tbe  following  remarks 
from  some  of  the  leading  text  writers  upon 
the  law  of  administration,  negotiable  instm- 
ments,  and  commercial  paper:  "It  is  a  well- 
recognised  principle  tliat  for  liabilities  con- 
tracted by  the  personal  representative,  al- 
though for  tbe  benefit  and  in  the  interest 
and  behalf  of  the  estate,  it  is  not  liable  to 
creditors.  Disbursements,  reasonable  in 
amount,  and  for  services  necessary  In  the 
proper  discharge  of  the  duties  imposed  upon 
them,  wm  constitute  a  charge  in  favor  of 


ectecntors  and  admtnlstraton  against  the  es- 
tate, although  their  allowance  should  leave 
no  surplus  to  pay  creditors  of  tlie  deceased; 
but,  In  the  absence  of  statutory  authority, 
the  probate  court,  as  already  stated,  has  no 
Jurisdiction  to  adjudicate  between  the  per- 
sonal representative  and  the  creditor.  It  fol- 
lows that  the  estate  Is  not  liable  to  an  at- 
torney for  big  services  at  the  Instance  of 
an  executor  or  administrator,  but  that  the 
latter  is  himself  liable  in  a  suit  by  the  at- 
torney. So  for  com  fed  to  the  stock  of  the 
estate;  for  the  terms  of  a  contract  by  tbe 
administrator  in  renting  the  land  of  the  es- 
tate. Tbe  same  holds  good  in  respect  of 
negotiable  paper  made,  indorsed,  or  accepted 
by  him,  aUhougb  he  add  to  his  signature 
bis  official  character;  and,  a  fortiori,  where 
he  gives  a  ttond.  So  where  the  executor  em- 
ploys a  salesman  to  take  charge  of  the 
stock  lo- trade  belonging  to  the  estate,  or  a 
sawyer  to  saw  lumber.  So  where  money  is 
borrowed  by  pl^glng  property  of  tbe  estate, 
unless  pledged  for  the  purposes  of  adminis- 
tration. For  the  same  reason,  the  estaie  is 
not  bouqd  by  tbe  administrator's  agreement 
to  credit  a  note  payable  to  his  decedent  wita 
the  value  of  work  done  upon  the  lands  of 
the  estate."  2  Woemer,  Adm'n,  |  356.  "The 
executor  or  administrator  of  a  decedent  has 
no  power  to  bind  the  latter's  estate  by  any 
note  or  bill  wtilch  be  may  make  in  his  rep- 
resentative- capacity.  So,  also,  is  it  impos- 
sible for  tbe  executor  or  administrator  to 
bind  the  estate  by  the  acceptance  of  a  bill 
drawn  in  settlement  of  a  claim  against  tbe 
estate.  In  all  such  cases,  the  executor  or 
administrator  is  personally  liable,  even 
though  the  signature  is  stated  in  the  most 
.explicit  manner  to  have  been  made  in  his 
representative  character."  Tied,  Com.  Pa- 
per, i  146.  "An  administrator  or  executor 
cannot  bind  tbe  decedent's  estate  by  any  ne- 
gotiable Instrument.  He  can  only  bind  uim- 
self.  If  he  make,  accept,  or  Indorse  a  nego- 
tiable Instrument  he  will  bind  himself  per- 
sonally, even  if  he  adds  to  his  own  name  the 
designation  of  his  office  as  personal  repre- 
sentative. Thus,  if  he  signs  himself,  'A.  B., 
Executor  (or  administrator)  of  C.  D.,'  or  *A. 
B.,  as  Executor  of  O.  D.,'  the  representative « 
terms  will  be  rejected  as  surplusage.  And 
an  accommodation  indorser,  or  acceptor,  who 
pays  the  amount  of  the  instrument,  has  no 
claim  against  tbe  decedent's  estate.  But  If 
the  bill  or  note  of  the  personal  representative 
be  taken  for  a  debt  of  the  decedent,  the 
estate  is  discharged  from  liability,  and  the 
representative  alone  is  bound."  1  Daniel, 
Neg.  Inst  i  262.  "Where  a  note  or  bill  Is 
given  by  an  executor  or  administrator,  as 
such,  he  will,  in  general,  be  individually  lia- 
ble for  its  payment  So,  upon  an  indorse- 
ment by  him  as  executor;  or  upon  his  writ- 
ten promise  to  pay  such  debt,  he  having  as- 
sets of  tbe  estate  in  his  bands  at  tbe  time  of 
giving  the  promise.  This  is  true,  also,  where 
he  has  given  his  note  in  renewal  of  one 
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made  by  his  testator.  In  like  manner,  an 
administrator  will  be  Indlvldnally  liable  on 
a  note  given  by  him  for  personal  property 
purchased  for  the  benefit  of  the  estate.  But 
a  note  given  by  an  administrator,  and  ex- 
pressed to  be  for  value  received  by  A.  (the 
intestate)  and  bis  heirs,'  has  been  held  to  oe 
void  for  want  of  consideration.  The  mere 
addition  of  'administrator*  to  an  acceptor's 
signature  does  not  qualify  his  liability  or 
render  the  acceptance  of  a  bill  conditional. 
But,  In  general,  an  executor,  like  an  agent, 
must  expressly  limit  his  promise  to  payment 
out  of  the  estate  represented  in  order  to 
avoid  Individual  liability  on  it.  And  merely 
adding  the  word  'administrator'  will  not 
amount  to  such  a  restriction,  as  we  have 
seen;  especially  where  the  estate  admmis- 
tered  is  not  particularly  designated."  1 
Rand.  Com.  Paper,  i  439.  See,  also,  numer- 
ous cases  cited  in  these  text-books,  which 
we  will  not  review. 

It  Is  not  pretended  that  these  notes  were 
given  for  the  exipenses  of  administration. 
This  court  said.  In  Dodson  v.  Nevitt,  5  Mont. 
618,  6  Fac.  358:  "Claims  against  the  estate 
are  those  in  existence  at  the  date  of  the 
death  of  the  deceased.  Other  claims  against 
an  estate  are  those  Incurred  by  the  admin- 
istrator or  executor  in  settling  the  estate, 
and  are  properly  denominated  'expenses  of 
administration.' "  The  rule  seems  to  be  as 
laid  down  by  the  above-quoted  writers.  It 
Is  said,  in  Dunne  v.  Deery,  40  Iowa,  251, 
a  case  relied  upon  by  the  appellants,  as  fol- 
lows: "The  rule  Is  very  well  settled  that 
an  administrator  or  executor  cannot  bind 
the  assets  of  the  deceased  by  his  promis- 
sory note.  If  he  executes  a  note,  and  adds 
to  his  signature,  'as  executor  for"  the  de- 
ceased, he  will  nevertheless  be  personally 
liable.  King  v.  Thorn,  1  Term  R.  489;  As- 
plnall  V.  Wake,  10  Bing.  55;  Davis  v.  French, 
20  Me.  21;  Walker  v.  Patterson.  36  Me.  273. 
But,  while  the  administrator  will  be  person- 
ally and  alone  bound  npon  the  note,  yet,  if 
that  for  which  it  was  given  was  legally  a 
claim  against  the  estate,  the  giving  and  ac- 
cepting the  note  will  not,  without  more,  dis- 
charge the  estate."  Counsel,  in  arg^ument, 
dte  this  Iowa  case  as  showing  that  the  case 
at'  bar  is  an  exception  to  the  general  rule, 
but  It  does  not  appear  in  the  case  before  us 
that  that  for  which  the  note  was  given  was 
already  legally  a  claim  against  the  estate. 
We  take  the  following  from  another  case 
relied  upon  by  the  appellants,— McLaughlin 
V.  Winner  (Wis.)  23  N.  W.  402:  "It  is  a 
general  rule  that,  upon  all  contracts  made 
by  an  executor  or  admlniscrator,  In  the  dis- 
charge of  his  duties  as  such,  he  is  liable 
personally;  and  his  liability  does  not  depend 
upon  the  fact  that  he  has  assets  in  his  hands 
sufficient  to  discharge  the  debts  so  incurred; 
and  the  judgment,  if  any  be  recovered,  Is 
to  be  satisfied  out  of  bis  estate,  and  not 
out  of  the  estate  of  the  deceased.  There 
are,  undoubtedly,  exceptions  to  the  general 


rule,  but  they  depend  upon  equitable  con- 
siderations, which  clearly  show  that  the 
estate  in  the  hands  of  the  execntor  or  ad- 
ministrator ought  to  be  charged  with  the 
payment  of  the  claim,  rather  than  the  prop- 
erty of  the  executor  or  administrator,"— cit- 
ing many  cases.  The  case  at  bar,  in  our 
opinion,  is  not  an  exception  to  the  rule  tliat 
the  administrators  are  personally  liable.  It 
does  not  appear  that  the  notes  given  by 
them  were  simply  an  acknowledgment  of  a 
former  debt  existing  against  the  estate  and 
created  by  the  deceased.  It  does  not  appear 
that  the  money  received  by  the  estate  upon 
the  notes  given  was  used  for  purposes  of  ad- 
ministration or  funeral  expenses,  if  such 
facts  would  be  important  if  they  existed. 
It  does  not  appear  that  the  money  so  ob- 
tained was  upon  any  order  or  permiaslon  of 
a  court  having  power  to  make  such  order  or 
give  such  permission.  It  does  not  appear 
that  the  money  was  used  In  the  actual  pres- 
ervation of  the  estate,  as  discussed  in  Dunne 
V.  Deery,  supra.  We  are  therefore  of  opin- 
ion that  this  Judgment  most  be  affirmed,  and 
it  Is  so  ordered.    Affirmed. 

PEMBERTON,  0.  X.  and  HUNT,  J.,  con- 
cur. 


TRACY  V.  HARMON. 

(Supreme  Conrt  of  Montana.    Jan.  27,  1896.) 

Appeal— Objectioks  not  RArsBD  Below— E^jgcf- 

KENT— CoMPLAiiJT— Description  of  Land. 

1.  On  appeal  by  plaintifF  In  ejecttnNit,  de- 
fendant for  the  first  time  may,  in  order  to  sn»- 
tain  the  judgment,  raise  the  question  that  the 
description  in  the  complaint  is  fatally  defectJTe. 

2.  A  complaint  in  ejectment  which  faib  to 
describe  the  land  with  sufficient  certainty  to  en- 
able the  officer  to  locate  the  land  from  the  de- 
scription itself  is  fatally  defective. 

Appeal  from  district  court,  Gallatin  count;; 
F.  K.  Armstrong,  Judge. 

Ejectment  by  William  H.  Tracy  against  W. 
F.  Harmon.  There  was  a  judgment  for  de- 
fendant, and  plainttff  appeals.    Affirmed. 

Sutten  &  Thresher,  for  appellant  Hartman 
&  Hartman,  for  respondent 

PEMBERTON,  0.  J.  This  Is  an  action  In 
ejectment,  brought  by  plaintiff  to  recover  pos- 
session of  certain  town  lots  or  parcels  of  land, 
situated  in  the  dty  of  Bozeman,  Gallatin 
county.  The  complaint  Is  substantially  such 
as  Is  ordinarily  used  in  such  actions.  The  an- 
swer denies  specifically  the  allegations  of  the 
complaint,  and  also  sets  up  an  affirmative  de- 
fense, which  Is  denied  by  the  replication.  It 
will  not  be  necessary  to  treat  the  questions  in- 
volved in  the  affirmative  defense.  The  case 
was  tried  to  a  Jury,  who  made  and  returned 
special  findings  of  fact  and  a  general  verdict 
In  favor  of  the  defendant  Judgment  nas 
rendered  in  accordance  therewith.  From  the 
Judgment  and  an  order  refusing  a  new  trial 
the  plaintiff  appeals.         ^-^  , 
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Tbe  flrat  qaestion  that  confronts  us  is  the 
description  of  the  land  In  controTersy.    C!oun- 
sel  for  the  respondent  contend  that  the  de- 
scription is  so  uncertain,  Indefinite,  and  vague 
as  to  be  absolutely  void,  and  that,  by  reason 
thereof.  If  the  Jury  had  returned  a  verdict  for 
the  plaintiff,  the  court  could  not  have  ren- 
dered Judgment  thereon  for  tbe  plaintiff,  but 
would  have  been  compelled  to  have  sustained 
a  motloii  in  arrest  of  the  Judgment    Hence, 
counsel  contend  that  this  court  must  affirm 
the  judgment  appealed  from  in  this  case,  re- 
gardless of  any  error  that  may  have  been  com- 
mitted by  the  trial  court    These  questions 
were  not  raised  In  the  lower  court,  and  are 
presented  here  for  the  first  time.     These  ques- 
tions go  to  the  sufficiency  of  the  complaint  to 
sustain  a  Judgment  and  tills  court  held,  in 
Foster  T.  Wilson,  6  Mont  53,  2  Pac.  310,  that 
they  could  be  raised  here  for  the  first  time. 
Tbe  description  of  the  land  in  controversy  is 
as  follows:    "Commencing  at  a  point  200  feet 
aontb  of  the  north  line  of  what  is  Imown  as 
the  block  eight  in  Springbrook  addition  to  the 
city  of  Bozeman,  as  shown  by  the  recorded 
plat  of  said  addition  now  on  file  in  the  office 
of  the  recorder  of  deeds  of  Gallatin  county, 
Montana,  and  on  the  west  line  of  the  S.  B.  ^ 
of  tbe  N.  BJ.  %  of  section  12,  Twp.  two  S., 
range  5  east;   thence  running  west  to  the  west 
line  of  the  said  block,  about  35  feet;   thence 
south,  along  the  east  Une  of  said  block,  50 
feet;    thence  west  about  36  feet  and  to  a 
point  on  tbe  west  line  of  the  S.  E.  V^  of  tbe 
N.  E.  %  of  Sec.  12,  Twp.  2  8.,  R.  5  B.;  thence 
north  to  point  of  commencement"     The  west 
Une  of  the  S.  E.  M.  of  the  N.  E.  %  of  section 
12,  township  2  S.,  range  6  E.,  mentioned  in  the 
above  description,  runs  through  block  8,  about 
35  feet  west  of  the  east  boundary  line  of  said 
block.    The  initial  point  in  the  description  is 
located  200  feet  south  of  the  north  line  of 
said  block,  on  said  congressional  subdivision 
Une.    Tbe  calls,  commencing  at  this  designated 
point,  ran  thence  west  to  the  west  line  of-  said 
block  about  35  feet;   whereas,  as  is  shown  by 
the  plat  of  said  block,  it  is  all  of  200  feet  from 
the  Initial  point  to  the  west  Une  of  said  bloclc 
The  description  reads,  "Thence  south,  along 
the  east  Une  of  said  block,  50  feet"    "Thence" 
means  "from  that  place,"— that  is,-  from  the 
first  stop  on  the  west  Une  of  block  8.     The 
east  line  of  said  block  is  250  feet- from  the 
west  line,  as  shown  by  tbe  official  plat    How, 
then,  coiUd  a  line  be  run  thence, — that  is,  from 
a  point  on  the  west  Une  of  block  8,-50  feet 
alcmg  the  east  line  thereof  7    It  is  an  impossi- 
bility.    Here  is  an  open  Jump  of  250  feet  from 
a  point  on  tbe  west  line  to  a  second  starting 
point  on  tbe  east  line  of  said  block,  going 
alK)ut  35  feet  east  and  beyond  the  initial  point. 
The  description  runs  thence  50  feet  south, 
along  the  east  line  of  said  Mock;  thence  west 
about  36  feet  to  said  congressional  subdivision 
line;  thence  to  tbe  point  of  commencement 
By  tncing  the  caUs  in  the  description,  it  wlU 
be  readUy  seen  that  no  land   whatever  is 
bounded  by  or  Induded  therein.    It  Is  con- 


ceded that  the  description  Is  bad,  and  that  it 
does  not  include  or  bound  the  land  claimed  by 
the  plaintiff.  But  counsel  for  tbe  appellant 
contend  that  it  is  sufficient  to  enable  an  offi- 
cer with  a  writ  to  identify  the  land  claimed. 
In  order  to  b«  sufficient  to  support  a  Judgment 
for  the  recovery  of  tbe  land,  the  description 
should  be  so  certain  and  definite  as  to  enable 
an  officer  to  identify  the  land  from  the  de- 
scription itself,  without  resort  to  other  sources 
of  information.  Unless  the  description  is 
such,  the  complaint  will  be  so  fataUy  defective 
as  not  to  support  a  Judgment;  nor  can  such 
defect  be  cured  by  amendment  after  Judgment 
Haggln  V.  Lorenz,  15  Mont  309,  39  Pac.  285. 
The  description,  in  the  complaint,  of  the  land 
claimed  by  plaintiff,  we  tliink,  is  so  indefinite, 
uncertain,  and  vague  as  to  be  wholly  void, 
thereby  rendering  the  complaint  Insufficient  to 
support  a  Judgment  for  the  recovery  of  said 
land.  He  description  dees  not  Include,  em- 
brace, or  bound  any  land  whatever.  For  the. 
reasons  given,  without  treating  other  ques- 
tions presented  on  this  appeal,  the  Judgment 
and  order  of  tbe  district  court  are  affirmed. 
Afllrmed. 

DB  WITT,  J.,  concurs.    HUNT,  J.,  absent 


RODINI  V.  LYTLB  et  al. 
(Supreme  Court  of  Montana.     Jan.  27,  1896.) 

OrvioiAL  Bo:;d — Judgment  against  Principal — 
Efpect  on  Bubbtx. 
A  judgment  against  a  constable  is  not 
even  prima  facie  evidence  against  the  sureties 
on  his  bond,  conditioned  for  faithful  perform- 
ance of  tlie  duties  of  his  office. 

Appeal  from  district  court,  SUrer  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  by  Andrew  Rodlni  against  Elias 
Lytle  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

The  plaintiff  recovered  a  Judgment  against 
the  defendant  Lytle  for  damages  by  reason  of 
an  unlawful  seizure  by  Lytle,  as  constable,  of 
personal  property  belonging  to  plaintiff.  Tbe 
seizure  by  the  constable  was  made  in  an  ac- 
tion in  which  persons  other  than  tills  plaintiff 
were  defendants.  The  Judgment  was  aflirm- 
ed  in  13  Mont  123,  32  Pac.  491.  Upon  the 
remittitur  filed  In  the  district  court,  the  plain- 
tiff, RodinI,  commenced  the  action  now  before 
us  against  Lytle,  the  constable,  and  the  sure- 
ties on  Ills  official  bond,  J.  D.  Thomas  and 
H.  O.  Valiton.  The  plaintiff  set  up  tbe  facts 
above  mentioned,  and  pleaded  in  f  uU  the  offi- 
cial bond  of  the  constable.  Tbe  bond  was  to 
the  effect  that  if  said  Lytle  shaU  faithfully 
perform  aU  the  duties  of  his  said  office  as 
constable,  according  to  law,  and  the  require- 
ments of  any  law  that  may  hereafter  be  en- 
acted, the  obUgation  shaU  be  null;  otherwise, 
to  remain  in  fuU  force  and  effect  Tbe  sure- 
ties filed  demurrers  to  the  complaint  The 
demurrers  were  upon  several  grounds,— among 
them,  tliat  the  complaint  did  not  set  up  facts 
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BntDctent  to  eonstttote  k  cause  ot  action.  The 
complaint  Set  fotth  the  rendering  of  the  for- 
mer Judgment  In  'aror  of  this  plaintiff  and 
against  the  defendant  Lytle.  That  Judgment 
having  been  So  rendered,  plaintiff  claimed  that, 
upon  pleading  that  fact,  as  he  did,  and  the 
giving  of  the  official  bond  by  the  sureties,  the 
said  Judgment  theretofore  given  against  said 
Lytle  created  a  liability  against  the  sureties. 
The  sureties  were  not  Joined  In  the  original 
suit,  and  were  not  In  any  way  made  parties 
thereto.  The  point  raised  by  the  defendants' 
demurrers  was  tlidt  they,  not  being  patties  to 
the  original  suit,  were  not  bound  by  the  Judg- 
ment therein,  nor  liable,  by  reason  bf  their 
bond,  to  pay  said  Jud^eilt.  The  dcmuirers 
were  sustained.  Plalnttft  electing  to  stand  up- 
on Us  complaint.  Judgment  was  rendered 
against  blm,  from  which  he  now  appeals. 

Chas.  O'Donnell,  for  appelUyit.  John  T. 
Baldwin,  for  respondents. 

DE  WITT,  J.  (after  stating  the  facts).  The 
question  raised  upon  this  appeal  is,  what  Is  the 
effect,  upon  the  sureties  on  the  oiScial  bond, 
of  a  Judgment  rendered  against  their  princi- 
pal? There  is  a  direct  conflict  in  tjie  authotl- 
tles  upon  this  question.  2  Black,  Judgm.  S 
S8S;  Mechem,  Pub.  Off.  S  290;  Brandt,  Sur. 
$  637;  and  cases  collected  and  reviewed  in 
these  text-books.  It  is  held  by  many  courts 
that,  when  a  bond  Is  given  to  the  effect  that 
the  principal  will  do  a  certain  act,— as,  for  In- 
stance, pay  a  certain  sum  of  money,  or  satisfy 
a  Judgment,— then  the  sureties  are  bound  that 
he  shall  do  such  act;  and  the  -judgment 
against  the  principal  Is  conclusive  against  the 
sureties.  But  thdt  Is  not  this  case,  and  thiit 
question  need  not  here  be  treated.  The  bond 
here  was  not  for  the  performance  of  a  specific 
act,  but  it  was  for  general  good  and  faithful  con- 
duct. It  is  as  to  Judgments  against  principals 
who  have  given  bonds  of  this  nature— that  Is, 
official  bonds  Of  sheriffs  and  constables— that 
the  difference  of  opinion  among  the  authori- 
ties exists,  and  which  diCF^rence  we  shall  now 
note.  One  line  of  authorities  holds  that  the 
judgnlent  against  the  principal  is  conclusive 
against  the  sureties.  The  courts  holding  this 
view  are  very  few,  although  among  them  Is 
one  wholly  respectable  tribuhal.  The  second 
view  held  Is  that  the  Judgment  against  the 
principal  la  prima  fticle  evidence  against  the 
sureties.  The  third  rule  laid  down  by  the  au- 
tiioMtles  to  thflt  the  Judgment  against  the 
principal  to  no  evidence  at  all  against  the 
sureties,  and  that,  to  hold  tiie  sureties  (or  the 
misfeasance  of  the  principal,  the  facts  of  the 
misfeasance  must  be  proved  In  an  action  In 
Which  the  sureties  are  defendants.  These  two 
latter  rules  are  sustained  by  probably  a  nearly 
equal  number  of  respectable  courts. 

The  question  being  a  new  one  with  us,  and 
the  authoritieB  being  divided,  we  shall  pro- 
ceed to  decide  the  matter  upon  what  appears 
to  us  to  be  the  most  reasonable  principle. 
The  case  ot  Pico  t.  Webster,  14  Cal.  203,  is  a 


leading  ease.  t7e  find  It  dted  by  all  text 
writers,  and  In  many  of  the  opinions.  Its 
reasoning  appeals  to  us  so  strongly  that  we 
quote  from  It  somewhat  at  length:  "Thto 
suit  was  brought  on  the  official  bond  of  the 
defendant,  Webster,  who  was  sheriff  of  San 
Joaquin  county,  against  Webster  and  his 
sureties.  The  suit  was  brought  to  recover 
damages  for  the  levy,  by  Webster  on  prop- 
erty of  plaintiff,  which  levy  was  made  un- 
der color  of  process.  Suit  was  brought 
agdlnst  Webster  for  the  trespass  Involved  la 
thto  levy  and  seizure,  and  Judgment  recov- 
ered against  him  before  the  Institution  of 
this  suit  The  record  at  thto  recovery  was 
offered  as  evidence  by  the  plaintiff  on  the 
trial.  The  defendants  offered  to  prove,  on 
their  part,  that  Webster  was  not  guilty  ot 
the  trespass  cbmplalned  of,  asd  that  the 
property  Seized  was  not  the  property  of  the 
plaintiff  here.  But  the  court  refused  to  ad- 
mit the  testimony,  upon  the  ground  that  the 
Judgment  against  the  sheriff  was  conclusive 
of  ail  the  facts  passed  upon  and  decided  by 
the  record.  To  thto  mllng  the  defendants 
excepted,  and  now  present  it  for  review 
here  on  appeaL  There  to  no  UtUe  conflict  la 
the  cases  on  thto  Subject  There  can  Ik  n» 
doubt  that,  whfen  a  surety  undertakes,  for 
the  principal,  that  the  principal  shall  do  a 
specific  act  to  be  ascertained  in  a  given 
way,— as,  that  he  will  pay  a  Judgment— the 
Judgment  is  conclusive  against  the  surety; 
for  the  obligation  is  express  that  the  princi- 
pal will  do  this  thing,  and  the  Judgment  to 
conclusive  of  the  fact  and  extent  of  the  ob- 
ligation. As  the  surety  in  Such  cases  stipu- 
lates without  regard  to  notice  to  him  of  the 
proceedings  to  obtain  the  Judgment  his  lia- 
bility is,  of  course,  independent  of  any  such 
fact  Train  y.  6cdd,  6  Pick.  S80;  Lincoln  v. 
Btonchard,  17  Yt  464.  See,  atoo,  Riddle  y. 
Baker,  13  Cal.  295.  It  Is  upon  this  ground 
that  the  liability  of  a  ball  to  fixed  absolut^y 
by  the  Judgment  against  the  principaL  But 
this  rule  rests  upon  the  terms  of  the  con- 
tract In  the  case  of  official  bonds,  the  sure- 
ties undertake,  in  general  terms,  that  the 
principal  will  perform  his  official  duties. 
They  do  not  agree  to  be  absolutely  bound  by 
any  Judgment  obtained  against  him  for  offi- 
cial misconduct  nor  to  pay  every  such  Judg- 
ment. They  are  only  held  for  a  breach  of 
their  own  obligations.  It  is  a  general  prin- 
ciple that  no  party  can  be  so  held  without 
an  opportunity  to  be  heard  in  defense.  Ttato 
right  is  not  divested  by  the  fact  that  as- 
Other  party  has  defended  on  the  cause  of 
action  and  been  unsuccessful.  As  the  sure- 
ties did  not  stipulate  that  they  would  abide 
by  the  Judgment  against  the  principal,  or 
permit  him  to  conduct  the  defense  and  be 
themselves  responsiUe  tor  the  result  of  it 
the  fact  that  the  principal  has  unsuccessful- 
ly defended  has  no  effect  on  their  rights. 
They  have  a  right  to  contest  with  the  plain- 
tiff the  question  of  their  Itobtllty.  for  to  hold 
that  they  are  concluded  from  thto  contesta- 
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tloD  hj  the  rait  MgalBKt  tbe  sberlC  la  to  bold 
that  tbey  nndertook,  Cor  Um,  tbat  tbey 
would  be  iwpmutfble  tot  axty  Jndgmeiit 
against  him  which  might  be  rendeted  by  ac- 
cident, negllgenoe,  or  error,  instead  of  mere- 
ly ctipnlajlnc  that  they  would  be  rMpoosl- 
ble  tot  hia  official  conduct  The  authorities 
which  sustain  this  Tlew  are  numerous.  In 
UcKellar  t.  Bowell,  4  Hawks,  B4,  a  decree 
against  the  administrator  of  a  gnanllan  was 
held  Bot  to  be  CTldenoe  against  the  sureties 
(tf  the  gvardian,  to  charge  diem  with  tbe 
amooat  which  was  reco'Tered  against  the  es- 
tate for  un<aithf\d  adminlstnitlon  of  the 
trust.  If nnfood  r.  Oreneers,  2  Band.  (Va.) 
313,  went  a  little  further,  holding  that  a 
Judgment  against  the  sheriff  was  no  estop- 
pel a  gain  St  him  in  an  action  on  tbe  bond 
against  him  and  his  sureties.  It  seema  to 
be  held  there  that  no  recoTery  could  be  had 
against  the  principal,  because  he  was  not  lia- 
ble Jointly  with  the  sureties,  and  that  tbe 
record  of  the  Judgment  would  be  only  prima 
fade  eTldenoe  against  the  sureties.  Beall  t. 
Beck,  8  Bar.  ft  McH.  242,  Is  to  the  same  ef- 
fect Doogiaas  ▼.  Howland,  24  Wend.  86,  Is 
a  leading  case.  The  authorities  are  review- 
ed by  Mr.  Justice  Oowan  with  his  usual 
teaming.  That  case  was  coTenant  brought 
by  the  ptalntifl  against  the  sniety  on  an  ob- 
ligation, by  the  princlpaL  to  account  and 
pay  oyer  such  sum  as  shall  be  found  to  be 
owing  by  him,  and  the  surety  coTenanted 
that  the  party  thus  agreeing  'aball  perform 
the  agreement'  A  decree  In  chancery 
against  the  principal  was  offered.  The  de- 
cree was  on  a  Ull  filed  to  compel  an  account. 
Held,  that  it  was  no  evidence  against  the 
surety,  unless  he  had  notice  of  the  suit,  and 
an  (^portunlty  to  defend  in  the  name  of  the 
principal.  Many  autborltiea  are  cited  by  the 
learned  Judge,  who  concludes  that  tbe  Bure- 
t's obligation  was  to  pay  over  a  balance 
due,  not  that  he  should  abide  l^  a  Judgment 
at  law,  or  a  decree  in  chancery,  for  not  ac- 
counting." The  doctrine  of  this  case  is  re- 
affirmed In  Irwin  t.  Backus,  25  Cal.  214,  in 
which  case^  however,  it  was  also  held,  as  In 
14  OaL  203,  that  administrators'  bonds  are 
exceptions  to  the  rule  announced.  See,  fur- 
ther, in  the  opinion  in  Pico  v.  Webster,  for 
a  review  of  the  cases.  Tbe  rule  was  also 
originally  held  in  Pennsylvania  in  Oarmack 
V.  Com..  5  Bin.  184.  A  departure  from  the 
rule  was  made  in  that  state  in  Masaer  r. 
Stridcland,  17  Seig.  &  R.  864.  This  depart- 
ure, however,  was  In  the  face  of  an  able  pro- 
test on  the  part  of  Chief  Justice  Gibson,  as 
noted  in  Ploo  v.  Webster,  14  Cal.,  at  page 
aos.  See  dissenting  opinion  of  Gibson,  C.  J., 
17  Serg.  St  S.  868.  See,  also,  generally,  Lit- 
tleton V.  Bichardson,  84  N.  H.  178.  In  this 
state,  a  principal  and  sureties  may  be  sued 
together.  Wibaux  v.  Llve-Stock  Co.,  9  Mont 
154,  23  Pac.  402;  Boekins  v.  White,  13  Mont 
72,  32  Pac.  163;  Woodman  v.  Calkins,  13 
Mont  365,  34  Pac.  187;  Nelson  v.  Donovan 
(Mont)  40  Pac  7& 


There  la  no  reason,  tn  tiie  case  at  bar,  why 
the  principal  and  sureties  were  not  eriglnally 
sued  in  one  action.  It  therefore  seems  to  us 
that  it  is  not  within  the  spirit  of  the  practice 
in  this  state  to  allow  one  to  sue  the  principal 
flist  and  then  make  that  Judgment  either 
conclusive  or  prima  facie  evidence  against 
the  sureties,  who  were  not  made  parties  to 
that  action.  It  seems  that  to  allow  such 
practice  would  be  an  invasion  of  tbe  princi- 
ple that  every  man  is  entitled  to  his  day  In 
court  Another  principle  is  that  when  a  de- 
fendant is  sought  to  be  charged  with  a  lia- 
bility, there  la  not  a  preaumptlon  of  bis  lla- 
blllty  to  commence  with.  If  we  hold  that  a 
Judgment  against  the  principal  Is  oonduslTO 
or  prima  facie  evidence  against  the  sure- 
ties, the  sureties  are  obliged  to  start  into 
the  action  with  a  iH«sumptlon  of  liability 
against  them.  The  ordinary  rule  of  law  is 
that  the  plaintiff  must  prove  his  case  by  evi- 
dence; but  If  a  Judgment  against  tbe  prin- 
cipal Is  evidence  against  the  sureties,  the 
affirmative  of  the  case  is  thrown  upon  tbe 
defendants.  They  must  take  the  burden  of 
proof.  Instead  of  the  plaintiff  proving  his 
case,  the  defendants  are  placed  In  a  position 
of  being  obliged  to  prove  their  nonliability. 
In  analogy  to  a  criminal  case,  the  defendants 
would  be  obliged  to  prove  their  own  Inno- 
cenc&  Defendants,  In  such  a  position,  wouM 
be  required  to  prove  that  their  principal,  the 
constable,  bad  not  been  guilty  of  miscon- 
duct in  his  office.  They  would  be  obliged  to 
prove  that  he  had  faithfully  performed  the 
duties  of  his  office.  It  appears  to  us,  how- 
ever, that  the  proof  should  come  from  the 
other  side;  that  the  plaintiff  should  be  re- 
quired to  prove,  against  the  sureties,  that 
the  constable  had  not  faithfully  performed 
the  duties  of  his  office.  This  seems  to  us  to 
be  within  the  ordinary  rules  of  practice  and 
pleading.  If  the  other  rule  is  to  be  adopted, 
then  the  sureties  would  be  obliged  to  go 
back,  perhaps  several  years  In  time  (three 
yean,  as  it  appears,  in  this  case),  and  find 
the  witnesses  who  were  able  to  testify  as  to 
whether  the  comtable  luul  committed  a  tres- 
pass upon  the  goods  of  plaintiff.  By  that 
time  the  witnesses  may  be  scattered  or  dead. 
The  principal  himself  may  be  dead.  The 
sureties  would  be  obliged  to  collect  a  mass 
of  evidence,  the  knowledge  of  which  would 
be  peculiarly  within  the  possessltm  of  tbe 
plaintiff,  and  perhaps  only  by  accident  with- 
in the  reach  of  the  defending  sureties.  We 
cannot  countenance  such  practice.  We  be- 
lieve by  far  the  best  of  the  three  rules  above 
noticed  is  that  which  denies  to  the  Judg- 
ment against  the  principal  any  effect  as 
against  the  sureties.  We  think  the  sureties 
should  not  be  compelled  to  face  a  Judgment 
with  all  its  presumptions,  and  one  which 
was  rendered  in  an  action  to  which  the  sure- 
ties were  not  parties,  and  of  which  they  had 
no  notice  whatever,  and  to  defend  which 
they  had  no  opporiiunity.  This  action  being 
upon  the  Judgment  as  plaintiff's  counsel  has 
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Insisted  In  his  brief  and  ai^^ment,  we  are 
ot  opinion  that  the  district  court  was  cor- 
rect in  holding  that  that  Judgment  could  not 
bind  these  sureties.  The  court  was  there- 
fore correct  In  sustaining  the  demurrers  to 
the  complaint.    The  Judgment  is  affirmed. 

PEMBERTON,  a  J.,  concunk 

HUNT,  J.,  absent 


STATE  ex  rel.  MOROTZ  t.  RICKARDS  et  al. 
(Supreme  Court  of  Montana.  Jan.  20,  1896.) 
Statb  Legislatokks— Appropbiatioks— Apflioa> 
TioN  OF  Funds— Mandamus  to  Statb 
Board  of  Kxahiners. 
In  mandamus  it  appeared  that  the  relator 
filed  certain  claims  with  the  state  board  of  ex- 
aminers under  Laws  1893  (act  approved  March 
8th),  providing  for  the  payment  of  bounties  for 
the  destruction  of  stock-destroying  animals;  that 
said  board  audited  and  allowed  relator's  claims, 
but  refused  to  indorse  or  transmit  them  to  the 
auditor;  that  appropriations  were  made  by  the 
le^slature  for  the  payment  of  bounties,  but 
that,  prior  to  the  approval  of  the  act,  appropria- 
tions for  the  fiscal  years  1893  and  1894  bad  al- 
ready been  made  in  excess  of  the  total  revenue 
of  the  state;  that  at  the  close  of  1893  and  1894, 
whatever  parts  of  the  funds  which  had  not  been 
used  for  the  purposes  for  which  they  had  been 
appropriated  were  covered  back  into  the  treas- 
ury, and  had  been  reappropriated  before  relator 
began  tiis  proceeding.  EM,  that  there  was  no 
fund  on  which  the  board  could  direct  the  audi- 
tor to  draw  warrants  in  payment  of  relator's 
claims. 

Application  by  G.  Morotz  for  a  writ  of 
mandamus  to  compel  John  E.  Rickards, 
Louis  Botwltt,  and  Henri  J.  Haskell,  com- 
prising the  state  board  of  examiners,  to  in- 
dorse and  transmit  certain  claims  to  the 
state  auditor.    Dismissed. 

Cullen  &  Toole,  for  relator.  H.  J.  Hask- 
ell, for  respondents. 

PEMBERTON,  C.  J.  This  Is  an  applica- 
tion for  a  writ  of  mandamus,  Instituted  in 
this  court.  In  his  application  the  relator  al- 
leges that  the  rlaims  mentioned  therein  are 
due  and  owing  to  him  under  the  proyislons 
of  an  act  of  the  legislature  entitled  "An  act 
appropriating  moneys  for  the  payment  of 
bounties  for  the  killing  of  certain  stock-de- 
stroying animals,"  approved  March  8,  1893; 
that  he  has  complied  with  the  provisions  of 
said  act;  that  he  duly  presented  his  claims 
to  the  -respondents,  one  on  the  Ist  day  of 
March,  1893,  and  the  other  on  the  4th  day 
of  March,  1894;  that  the  respondents  num- 
bered and  filed  said  claims  on  said  days; 
that  said  respondents,  as  said  board  of  ex- 
aminers, audited  and  allowed  bis  claims, 
but  that,  as  said  board,  they  refused  to  in- 
dorse their  approval  of  the  same,  or  to  trans- 
mit the  same  to  the  state  auditor,  to  enable 
or  authorize  the  auditor  to  draw  his  war- 
rant for  the  amount  of  said  claims,  as  it  is 
alleged  it  was  the  duty  of  said  board  of  ex- 
aminers to  do.    It  is  alleged  that  at  all  times 


there  were  ample  funds  appropriated  and 
available,  and  still  available,  for  the  pay- 
ment of  such  claims.  The  issuance  of  the 
writ  is  resisted  by  the  board  of  examiners 
on  the  ground  that  prior  to  the  passage  of 
the  act  of  March  8,  1893,  referred  to  and  re- 
lied on  In  relator's  application,  the  legisla- 
tive assembly,  by  several  appropriation 
bills,  had  appropriated  for  the  fiscal  years 
1893  and  1894  sums  largely  in  excess  of  the 
revenue  and  the  total  tax  provided  by  law 
for  said  fiscal  years.  It  Is  further  contend- 
ed by  respondents  that,  as  relator  presented 
bis  claims  to  the  board  on  the  1st  day  of 
March,  1893,  and  the  4th  day  of  March,  1^1, 
and  did  not  commence  this  proceeding  un- 
til the  Idtb  day  of  April,  1895,  and  as.  In  the 
meantime,  whatever  funds  that  could  be 
held  in  any  event  to  have  been  appropriated 
and  available  for  the  payment  of  relator's 
claims  under  the  act  of  March  8,  1893,  had, 
under  the  law,  been  covered  back  into  the 
treasury,  and  consumed  by  appropriation 
bills  of  the  legislative  assembly  enacted 
thereafter,  leaving  no  funds  In  the  treasury 
appropriated  or  available  upon  which  the 
board  could  lawfully  direct  the  auditor  to 
draw  his  warrant,— under  such  a  <»>nditlon 
of  affairs,  there  was  no  available  fund  up- 
on which  the  board  could  direct  the  auditor 
to  draw  his  warrant,  and  no  such  fund  as 
the  auditor  could  lawfully  draw  his  warrant 
upon  to  pay  said  claims. 

Upon  such  issues  of  fact  being  presented, 
we  appointed  Oliver  T.  Crane,  Esq.,  a  mem- 
ber of  the  bar,  referee,  to  take  the  testi- 
mony, and  report  the  same,  together  with 
his  findings  of  fact  and  conclusions  of  law, 
to  the  court.  His  findings  of  fact  and  con- 
clusions of  law  are  as  follows: 

Findings  of  fact:  "First  That  the  mon- 
eys appropriated  by  tbe  third  legislative  as- 
sembly of  the  state  of  Montana,  by  an  act 
entitled  'An  act  appropriating  money  for  the 
payment  of  bounties  on  certain  stock-de- 
stroying animals,'  approved  March  8,  1883, 
for  the  fiscal  year  ending  December  1st  A. 
D.  1893,  and  the  fiscal  year  ending  December 
1st,  A,  D.  1894,  respectively,  were  not  avail- 
able for  the  payment  of  bounties,  aforesaid, 
for  said  years,  or  either  of  them.  Second. 
That  the  said  third  legislative  assemUy  of 
the  state  of  Montana,  prior  to  the  passing  of 
the  act  entitled  'An  act  appropriating  money 
for  the  payment  of  bounties  on  certain  stock- 
destroying  animals,'  approved  March  8, 
1893,  and  during  said  session,  by  several  ap- 
propriation bills  appropriated  for  the  fiscal 
year  ending  December  1,  1893,  not  less  than 
the  sum  of  $734,859.08,  which  said  sum  was 
in  excess  of  the  revenue  collected,  and  ex- 
ceeded the  total  tax  then  provided  for  by 
law,  and  applicable  to  such  appropriations 
or  expenditures  for  said  fiscal  year.  Third. 
That  the  receipts  of  the  state's  revenue 
from  all  sources,  and  from  the  total  tax 
then  provided  for  by  law,  and  applicable  to 
said    appropriation    or    expenditures    last 
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aforesaid,  for  the  fiscal  year  1803,  did  not 
exceed  the  sum  of  $691,2&1.53.  Fonrtb. 
That  the  said  third  leg^latiye  assembly  of 
the  state  of  Montana,  prior  to  the  passing 
of  the  act  entitled  'An  act  apportioning 
money  for  the  payment  of  bounties  on  cer- 
tain stock-destroying  animals,'  approved 
March  8,  1883,  and  during  said  session,  by 
several  appropriation  bills  appropriated  for 
the  fiscal  year  ending  December  1,  18M,  not 
less  than  the  sum  of  ^71,085.00,  which  said 
sum  was  In  excess  of  the  revenue  collected, 
and  exceeded  the  total  tax  then  provided 
for  by  lav,  and  appUcable  to  such  appro- 
priatlona  or  expenditures  for  said  fiscal 
year.  Flftb.  O^bat  the  receipts  of  the  state's 
revenue  from  all  sources,  and  from  the  to- 
tal tax  then  provided  for  by  law  and  ap- 
plicable to  said  appropriations  or  expen- 
ditures aforesaid  for  the  fiscal  year  1894, 
did  not  exceed  the  sum  of  $423,153108. 
Sixth.  That  the  said  act,  entitled  'An  act 
appropriating  money  for  the  payment  of 
bounties  on  certain  stodt-destroying  ani- 
mals,' approved  March  8,  1803,  which  ap- 
propriated the  sum  of  $20,000  for  the  fiscal 
year  ending  December  1,  A.  D.  1883,  and 
for  the  fiscal  year  ending  December  1st,  A. 
D.  1884.  respectively,'  exceeded  the  total  tax 
then  provided  for  by  law,  for  each  of  said 
fiscal  years,  and  applicable  to  such  appro- 
priations or  exi)enditureB;  and  that  the  said 
legislative  assembly,  at  said  session,  made 
no  provision  for  levying  a  sufficient  tax  to 
pay  sucb  appropriations  or  expenditures, 
vithin  such  fiscal  years.  Seventh.  That 
tliere  was  covered  back  into  the  treasury  of 
tlie  state,  at  the  end  of  the  fiscal  year  18^3, 
the  sum  of  $66,482.50.  Eighth.  That  there 
was  covered  back  into  the  treasury  of  the 
state,  at  the  end  of  the  fiscal  year  1894,  the 
gum  of  $78,670.67.  Ninth.  That  the  said 
moneys  so  covered  back  into  the  treasury  of 
the  state,  at  the  end  of  the  fiscal  years  1893 
and  1884,  respectively,  were  unused  por- 
tions of  appropriations,  resulting  from  the 
necessary  economical  action  of  the  state 
officer  In  restricting  the  expenditures  of 
money  by  the  state  under  the  several  ap- 
propriation bills  passed  by  the  third  legis- 
lative assembly  prior  to  the  passage  of  the 
act  entitled  'An  act  appropriating  money  for 
the  payment  of  bounties  on  certain  stock- 
destroying  animals,'  approved  March  8, 
1893,  to  amounts  less  than  the  whole 
amount  appropriated  by  said  bills,  and  to 
an  amount  not  to  exceed  the  total  revenue 
of  the  state,  then  provided  for  by  laws,  and 
applicable  to  such  appropriations  or  ex- 
penditures In  each  of  said  fiscal  years." 

Conclusions  of  law:  "First  That  the  act 
entitled  'An  act  appropriating  money  for  the 
payment  of  bounties  on  certain  stock-de- 
stroying animals,'  approved  March  8,  1893, 
and  all  thereof,  appropriating  'the  sum  of 
$20,000  for  the  fiscal  year  ending  December 
1st,  A.  D.  1883,  and  for  the  fiscal  year  end- 
ing December  1st.  A.  D.  1804.  respectively. 


was,  at  the  time  of  its  passage  and  appror- 
al,  within  the  prohibitory  provision  of  sec- 
tion 12  of  article  12  of  the  constitution  of 
the  state  of  Montana,  and  that  such  appro- 
priation was  absolutely  null  and  told,  and 
has  never  been  in  force  and  effect.  Second. 
That,  in  the  absence  of  any  legal  appropria- 
tion of  moneys  to  pay  bounties  on  certain 
stock-destroying  animals  for  the  fiscal  years 
ending  December  1,  1893,  and  December  1, 
1884,  the  relator  has  not  now,  and  never  has 
bad,  any  legally  enforceable  claim  against 
the  state  of  Montana;  and  his  application 
for  the  writ  of  mandamus  should  be  denied. 
Third.  That  the  sums  of  money,  or  any  part 
thereof,  covered  back  Into  the  treasury  of 
the  state  at  the  end  of  the  fiscal  years  1893 
and  1884,  respectively,  were  not  legally 
available  for  the  payment  of  bounties  under 
the  act  entitled  'An  act  appropriating  money 
for  the  payment  of  bounties  on  certain 
stock-destroying  animals,'  approved  March 
8,  1893,  in  said  years,  or  either  of  them." 

It  is  not  contended  that  the  findings  of 
fact  are  not  sustained  by  the  evidence. 
The  findings  are  therefore  approved  and 
adopted. 

It  is  evident,  from  the  findings,  that  at  the 
date  of  the  commencement  of  these  proceed- 
ings there  was  no  part  of  the  appropriations 
of  funds  for  the  fiscal  years  1893  and  1894 
remaining  unappropriated  by  the  legislative 
assembly,  or  available  for  the  payment  of 
relator's  claims.  Whatever  parts  of  the 
funds  appropriated  for  those  fiscal  years 
wUch  bad  been  covered  back  into  the  treas- 
ury at  the  end  thereof,  because  unused,  had 
been  absorbed  and  consumed  by  the  legis- 
lative assembly  of  1895  in  appropriations 
for  other  purposes.  So  that  when  this  suit 
was  commenced  there  was  no  fund  upon 
which  the  board  could  direct  the  auditor  to 
draw  his  warrant,  or  upon  which  be  could 
lawfully  draw  his  warrant.  If  so  directed. 
For  this  reason  the.  writ  is  dismissed. 

DB  WITT  and  HUNT,  JJ.,  concur. 


MURRAY  et  al.  v.  POLGLASH  et  al. 
(Supreme  Conrt  of  Montana.     Jan.  27,  1896.) 

MiMINO  CLAIHS— RiOBT  TO    FrOCEKD  FOR  PaTBHT 

—Evidence— Cancbixatiox  o»  Receipt- 
Decisions  or  Land  Department. 

1.  In  an  action  to  determine  the  right  to 
proceed  in  the  United  States  land  office  for  pat- 
ent on  certain  mineral  land,  plaintiS  having  of- 
fered in  evidence  the  receiver  s  receipt  for  entry 
thereon,  which,  by  Code  Civ.  Proc.  i  542,  is  de- 
clared prima  facie  evidence  of  title  to  the  land, 
defendant  may  give  in  evidence  decisions  of  the 
land  department,  made  on  a  protest  against  is- 
suance of  patent  to  plaintiff,  canceling  the  re- 
ceipt for  fraud  in  obtaining  it. 

2.  Such  a  decision  cannot  be  ezduded  on 
the  ground  that  the  reasons  therefor  therein  con- 
tained are  not  admissible,  and  that  a  part  of  It 
cannot  be  admitted  alone. 

3.  A  decision  of  the  register  and  receiver  of 
the  land  office  who  make  the  first  eza^iinatlon. 
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of  t  proteat  agabiat  tMOtinc*  of  a  patetft,  on  tka 
groand  that  a  receipt  for  entry  thereoo  was  ob- 
tained by  fraad,  cannot  be  olijected  to,  in  an  ac- 
tion to  determine  ristit  to  proceed  for  a  patent, 
on  the  gronnd  that  ft  is  not  a  decision  (SneelinK 
the  receipt,  but  simply  recommends  the  cancella- 
tion; they  having  concluded  that  the  entry 
should  be  canceled,  and  having,  pursuant  to  their 
duty  and  Jurisdiction,  and  the  practice  of  the 
land  office,  certified  that  fact  to  the  eommisslon- 
er  of  the  general  land  oflSce. 

4.  Nor  can  the  decision  of  the  commissioner 
of  the  general  land  office,  that  "eaid  entry  Is 
hereby  held  for  cancellation,"  be  objected  to, 
as  not  canceling  the  entry. 

6.  Nor  is  snch  decision  of  the  commissioner 
affected  by  the  addition  of  the  words,  "subject 
to  the  right  of  further  appeal." 

6.  A  letter  of  the  Beoretary  of  the  interior 
to  the  CMnmissioner  of  the  general  land  office 
saying,  "Your  judgment  from  which  an  appeal 
has  been  taken  •  •  •  is  affirmed,"  is  a  judg- 
ment of  cancellation,  being  relative  to  a  protest 
against  issuance  of  a  patent,  on  the  gronnd  of 
fraud  in  obtaining  receipts  for  entry  on  land, 
in  which  matter  the  commksioner  had  render- 
ed a  decision  of  cancellation  of  the  entry. 

7.  A  copy  of  a  paper  certified  by  one  as 
"acting  commissioner  of  the  general  land  office," 
with  the  seal  of  the  office  attached,  does  not 
show  a  vacancy  in  the  office  of  commissioner, 
and  is  admissible,  under  Rev.  St  U.  8.  i  891, 
providing  "copies  of  any  •  •  •  papers  in  the 
general  land  office,  anthenticated  by  the  seal 
and  certificate  of  the  commissioner  thereof,  or 
when  Us  office  Is  vacant,  by  the  principal  cleric, 
shall  be  evidence." 

Appeal  from  district  court,  Silter  Bow 
county;  William  O.  Speer,  Jndge. 

Action  by  James  A.  Murray  and  others 
against  Jane  Polglase  and  otbers.  Judgment 
for  plaintiffs.    Defendants  appeal.    lieversed. 

The  defendants  made  application  in  the 
United  States  land  office  for  patent  ui>on 
the  Ramsdell  quartz  lode  mining  claim.  The 
plaintiffs,  Murray  et  al.,  filed  their  adverse 
claim  In  the  land  otBce,  and  then  commenced 
this  action.  It  is  what  is  ordinarily  known  as 
an  adverse  claim  suit  It  appears  by  the 
complaint  that  the  defendants'  mining  claim 
Is  In  conflict,  as  to  part  of  Its  area,  with  the 
claim  upon  which  the  plaintiffs  rely,  rlz.  the 
Maud  S.  This  action  is  the  ordinary  one 
to  determine  whether  defendants  are  enti- 
tled to  proceed  In  the  United  States  land 
office  for  patent  upon  the  ground  in  conflict 
between  their  two  claims.  There  are  also. 
In  the  complaint,  allegations  in  the  nature 
of  those  in  an  action  of  ejectment  The  de- 
fendants denied  all  of  the  alleged  rights  of 
the  plaintiffs,  and,  further,  set  up  that,  if 
plaintiffs  ever  made  any  location  of  the 
ground  as  the  Maud  S.  claim,  they  had  for- 
feited all  right  thereto  by  falling  to  repre- 
sent the  ground  in  the  years  1887  and  18SS. 
Plaintiffs,  in  replication,  admitted  that  they 
did  not  place  $100  worth  of  labor  or  im- 
provements upon  the  Maud  8.  claim  in  the 
years  1887  and  1888;  but  allege  that  on  De- 
cember 29,  1887,  they  made  entry  In  the 
United  States  land  ofiice  for  the  said  claim, 
and  that  they  then  obtained  the  receiver's 
receipt  for  the  same.  Upon  the  trial  the 
plaintiffs  introduced  in  evidence  the  location 
notice  of  the  Maud  S.  claim,  and  testimony 
tendlug  to  show  itt  locatloh,  and  the  con- 


vsyanoM  from  the  locators  to  the  plaintiffs, 
and  the  receiver's  receipt  which  they  plead- 
ed in  their  rei^catUm.  Tbezenpon  they  rest- 
ed. Thus,  at  the  close  of  the  plaiotifEs'  case, 
it  vpeared,  by  the  admiasiona  of  the  plead- 
ings, that  they  liaa  failed  to  represent  ttieir 
ctelm  in  the  yean  1887  and  1888,  and,  by 
the  evidence,  that  they  had  tlie  receiver's 
receipt  dated  December  29,  1887.  The  de- 
fendants opened  tlieir  case  by  offering  the 
decision  of  the  register  and  receiver  of  the 
United  States  land  offioe,  mjujOiag  •nd  set- 
ting aside  the  roeeiVcor's  recelut  which  had 
beeo  Introduced  In  evidence,  and,  in  the 
Same  connection,  tbe  dedaton  of  tbe  com- 
misaloiner  of  the  general  land  ofloe  affins- 
Ing  the  decision  of  fbe  register  and  receiver, 
and  also  the  decision  at  the  aecretary  of  the 
Interior  affirming  the  decisten  of  the  com- 
mlflslonw  of  tbe  land  office.  Theae  docn- 
meats  were  all  exdnded  by  the  Go«rt  After 
so  excluding  these  papers,  the  court  prac- 
tically refused  to  admit  any  other  testimony 
by  the  defendants,  and  Inatmcted  the  jury 
to  find  a  verdict  for  the  plaiattfTs,  for  the 
reason  that  there  was  .no  evidence  admitted 
in  the  case  on  behalf  of  the  defendants.  Tbe 
defendants  appeal  from  the  judgment 

fi'orbis  &  Porbls,  P.  T.  McBrlde,  and  L.  J. 
Hamilton,  for  appellants.  Geo.  Haldon  and 
O.  M.  Hall,  for  respondents. 

DB  WITT,  J.  (after  Stating  the  facts).  The 
receiver's  receipt  offered  by  the  plaintiffs 
was  evidence  that  the  title  to  tbe  mining 
premises  was  in  them.  Section  642,  Code 
Civ.  Proc.  (Comp.  St  1887).  If  the  court 
was  correct  In  excluding  all  of  the  testimony 
offered  to  attack  the  receiver's  receipt,  then 
the  plaintiffs  had  made  a  case  of  tlue  In 
themselves,  and  the  court  was  correct  in  in- 
structing the  jury  to  find  for  the  plaintiffs. 
The  Inquiry,  therefore,  now  is,  did  the  court 
err  in  excluding  the  decisions  of  the  local 
land  office,  the  commissioner,  and  the  secre- 
tary, described  In  the  statemeut  of  tbe  case 
above?  The  decisions  of  the  land  office 
and  the  commissioner  and  the  secretaiT 
were  made  upon  a  protest  being  instituted 
against  the  issuance  of  a  patent  to  tliese 
plaintiffs.  The  protests  were  made  upon  tbe 
ground  of  fraud  in  obtaining  the  receipt 
The  decisions  of  the  interior  department  of 
tbe  United  States  treated  the  questions  of 
fact  raised  in  the  protest  on  trial  before 
It,  and,  so  treating  the  facts,  arrived  at 
a  coticlusion.  When  these  decislona  were 
excluded  by  the  district  court  It  was  upon 
the  ground,  as  the  judge  said,  that  he  could 
not  admit  them  for  the  reason  that  there 
Were  matters  in  tliem  which  should  not  go 
to  the  jury  at  that  ttme.  Govnoel  for  the 
defendants  thereupon  stated,  In  effect,  that 
they  did  not  care  whether  the  nasons  for 
the  decisions,  as  contained  therein,  went  to 
the  jury  or  not;  but  they  wislied  the  fact 
of  the  decisions  to  be  introduced  in  evi- 
dence, and  effCNd  tliat  UMCoot  might  U- 
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mit  flie  decMons  wltliont  glvlitg  to  the  Jury 
the  reasons  therefor  wbtcb  were  set  out  In 
the  opinions  rendering  the  dedstons.    Tb<8 
the  court  refused  to  do.    The  Judge  remark- 
ed that  he  could  not  admit  the  decisions  as 
a  whole,  and  he  could  not  see  bow  be  could 
admit  a  pert  without  admitting  the  wbole, 
and  therefore  would  not  admit  them  at  all. 
The  court  cwtalnly  erred  in  this  ruling,  If 
the  only  reason  whiA  could  be  given  there- 
for was  that  advanced  by  the  court    We  are 
not  prepared  to  say  that  the  opinions  and 
reasons   for  ttie  dedidons  of  the  land  de- 
partment, as  given  by  tiie  officers  rendeitng 
the  decisions,  were  not  competent  to  be  In- 
troduced along  with  the  decisions.    But  the 
material  point  to  be  proved  was  the  can- 
cellation of  the  xeeeiver's  reeelpt,  Mid,  If  that 
were  proved  by  introducing  the  detlstons  of 
the  land  office  to  that  ^ect  it  would  flla- 
pose  of  the  receiver's  receipt  effeotnaUy; 
and  the  reasons  of  the  land  department  for 
the  dedrions  could  not  destroy  the  lif^  of 
the  receipt  ahy  more  completely  than  the 
bare  decision  Itself.    Therefore  this  Is  not 
important    B«t  we  are  far  from  being  able 
to  understand  the  mllng  of  the  district  court 
in  excluding  the  decisions  themselves.    Coun- 
sel ofTered  to  give  to  the  jury  the  decisions 
alone.    If  the  court  thought  that  the  opinions 
and  reasoning  of  the  decisions  were  Inad- 
missible,  it  could  very  easily  and  reaculy 
have  taken  the  decisions,  with  the  opinions, 
and  examined  them,  and  tiave  pla<5ed  the  de- 
cisions before  the  Jury,  without  giving  to 
the  Jury  the  facts  and  reasons  upon  which 
the  decisions  were  based;  or  the  court  could 
have  admitted  the  whole  text  and  instructed 
the  Jury  that  the  material  matter  for  them 
to  consider  was  simply  the  decision  of  the 
land  department,  and  that  they  had  nothing 
to  do  with  the  reasons  therefor.     Nothing 
could  have  been  simpler  than  such  a  pro- 
cedure, and  nothing  is  clearer  to  our  minds 
than  the  duty  of  the  Court  in  this  respect 
Therefore  the  reasons,  as  given  by  the  court, 
for  excluding  these  land  department  deci- 
sions were  wholly  untenable. 

The  court's  reasons  for  excluding  the  land 
office  documents  appearing  to  be  bad,  we  will 
next  examine  the  oth^  objections  made  by 
respondents  when  the  decisions  were  offered 
on  the  trial,  and  which  objections  are  now  In- 
sisted up<Mi  in  their  brief  and  argument  be- 
fore this  court  The  appellants  sotight  to 
prove  these  decisions  of  the  register  and  re- 
ceiver, the  commissioner,  and  the  secretary 
by  certified  copies  from  the  records  of  the 
general  land  office  of  tlie  United  States.  See 
sections  60l  and  2469,  Rev.  St  17.  S.  One 
contedtlon  of  the  respondents  Is  that  the  cer- 
tified copy  of  the  decision  of  the  register  and 
receiver  Is  a  Cojjy  of  a  copy.  This  contention 
Is  trivlaL  Let  respondents  consult  the  tran- 
script oh  this  api^eal  at  page  35.  Another 
objection  made  to  the  Introduction  of  the  de- 
cision df  the  t«gl8ter  and  receiver  Is  that  It  Is 
not  a  dsdlirion  canceling  the  reeetpt  hut  dat 


It  rim]>ly  recommends  the  cancellation.  This 
ol^eetion  does  not  occur  to  us  to  be  of  much 
greater  Importance  than  the  last  one  men- 
tioned. The  procedure  and  form  followed  by 
the  register  and  receiver  was  tCat  of  the  land 
office.  The  register  and  receiver  made  the 
first  examination  of  the  protest  against  the 
Issuance  of  the  Maud  8.  patent,  and  their 
conclusion  was  that  the  entry  should  be  can- 
celed, and.  In  pursuance  to  tbeir  duty  and 
Jurlsdlctlan,  and  the  practice  of  the  land  of- 
flce,  they  certified  that  fact  to  the  commis- 
sioner of  the  genetal  land  office.  We  next 
find  the  case  before  the  commlssloBer.  After 
retleWlng  the  ease,  the  eommlo^cmer  makes 
the  foQowbig  de<<lsioa:  "Said  entry  is  there- 
fore held  tot  cane^lfltion,  subject  to  the  right 
of  further  flpt)eal."  Respondents  again  ob- 
ject ttast  this  is  not  a  decision,  because  it 
states  that  K  to  "sdt^ect  to  the  right  of  fur- 
ther appeal."  Those  words,  however,  are 
wholly  unimportant  If  the  law  gave  the 
right  of  appeal  to  the  defeated  party,  he 
would  have  that  right  In  any  event  The 
words  simply  stated  a  right  that  the  parties 
had,  and  did  not  affedt  in  any  way  the  de- 
cision of  the  trRmnal  which  made  it  Re- 
spondents criticise  the  language,  "held  for 
cancellation,"  and  state  that  the  entry  was 
not  canceled,  but  only  "held  Tor  cancella- 
tion." We  are  of  opinion  tbat  this  was  sim- 
ply the  method  of  the  land  office,  and  the 
form  of  expression  customarily  used  by  that 
tribunal  hi  Indicating  its  decision.  Following 
this  comes  the  decision  of  the  secretary  of 
the  Interior.  That  decision  is  in  the  form  of 
a  letter  to  the  commissioner,  In  which  the 
secretary  says:  "Your  Judgment,  from  which 
aa  appeal  has  been  taken,  contains  a  satis- 
factory statement  of  the  facts;  and  as  no  er- 
rors of  law  appear,  said  judgment  is  affirm- 
ed." We  are  of  opinion  that  tliis  decision 
was  a  judgment  of  cancellation.  Forott  V. 
Connlck,  13  Land  Dec.  Dep.  Int  598. 

Another  dbjeetlon  to  the  certified  copies  Is 
that  they  are  certified  by  "Edward  A.  Bow- 
ers, acting  commissioner  of  the  general  land 
office,"  with  the  seal  of  the  genetal  land  of- 
fice attached.  Section  891,  Rev.  St  U.  S., 
as  to  certified  copies,  provides  as  follows: 
"Copies  of  any  records,  books  or  pai>erB  In 
the  general  land  office,  authenticated  by  the 
seal  and  certified  by  the  commissioner  there- 
of, or,  when  his  office  is  vacant,  by  the  prin- 
cipal derk,  shall  be  evidence  equally  with 
the  originals  thereof.  And  literal  exemplifi- 
cations of  any  such  records  shall  be  held, 
when  so  introduced  in  evidence,  to  be  of  the 
same  validity  as  if  the  names  of  the  officers 
signing  and  countersigning  the  same  had 
been  fully  inserted  In  such  record."  Counsel 
argue  that  this  certificate  was  not  given  by 
the  commissioner,  or  by  the  principal  clerk 
by  reason  of  a  vacancy  In  the  office  of  the 
commissioner.  But  it  appears  to  us  that 
there  was  no  vacancy  in  the  office  of  the  com- 
missioner. A  commissioner  was  there,  and 
acttaig.    When  he  made  the  certificate  the  t 
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eeal  was  annexed.  We  think  this  was  suffi- 
cient See  Notes  on  Rev.  St  U.  S.,  by  Gould 
&  Tucker,  p.  277,  and  cases  cited. 

We  are  therefore  of  opinion  that  the  cer- 
tified copies  of  the  register  and  receiver,  the 
commissioner  of  the  general  land  office,  and 
the  secretary  of  the  interior  should  have 
been  admitted  in  evidence.  It  was  error  to 
exclude  them,  either,  for  the  reasons  express- 
ed by  the  court  or  those  argued  by  counsel. 
These  documents  were  material  to  defend- 
ants' case.  Plaintiffs  had  proved  a  receiver's 
receipt  for  the  land  In  controversy.  If  this 
were  unattacked,  It  concluded  the  defend- 
ants. To  av(^d  this  result  It  was  material  to 
defendants  to  show  that  this  receiver's  re- 
ceipt did  not  exist  and  that  it,  with  its  force 
and  power,  had  been  destroyed  by  the  cancel- 
lation of  the  same  by  the  officers  of  the  land 
department  having  jurisdiction  over  that  sub- 
ject Fes  these  reasons  the  Judgment  of  the 
district  court  will  be  reversed  and  a  new  trial 
ordered.  There  were  some  other  matters  ar- 
gued on  this  appeal  which  counsel  suggested 
might  properly  be  before  us  for  decision, 
even  if  we  reached  the  result  above  an- 
nounced. But  we  are  not  quite  satisfied  that 
those  matters  are  in  condition  to  be  finally 
disposed  of  at  this  time.     Reversed. 

PEMBERTOM,  0.  J.,  cmicuns. 


HECHT  V.  STANTON. 
(Supreme  Court  of  Wyoming.  Feb.  1,  1896.) 
A88CKP8IT  —  Reoovbrt  on  QnASTDK  Meruit  in 
Case  or  SPEOirio  Contbaot. 
That  the  work  was  performed  under  a 
•pedal  contract,  will  not  defeat  a  recovery  on  a 
quantum  meruit  count. 

Petition  for  rehearing.    Denied. 
For  original  opinion,  see  42  Pac.  749. 

CONAWAY,  J.  All  the  points  upon  which 
a  rehearing  is  asked  were  fully  considered  on 
the  original  hearing,  and  on  reconsideration, 
now,  we  are  satisfied  the  decision  was  cor- 
rect One  point  of  the  petition  for  rehearing 
deserves  special  mention.  It  is  that  the  court 
erred  "in  holding  that  upon  taking  the  esti- 
mate made  before  the  work  was  done  as  a 
basis,  the  Jury  have  made  a  small  deduction 
from  what  the  defendant  in  error  would  be 
entitled  to."  Counsel,  in  the  computation 
upon  this  point,  has  fallen  into  the  error  of 
omitting  the  very  material  matter  of  interest 
We  repeat  that  there  is  no  conflicting  evi- 
dence as  to  whether  plaintiff  in  error  accept- 
ed the  ditch.  There  is  evidence  from  which 
the  Jury  might  well  find  that  plaintiff  in  error 
accepted  the  ditch,  and  waived  the  condition 
of  the  contract  that  it  should  be  inspected 
and  approved  by  the  engineer,  Owen.  We 
are  not  hiformed  by  the  record  whether  the 
Jury  rejected  the  contract  or  not  There  Is 
ample  evidence  to  sustain  the  verdict  wheth- 
er they  did  reject  it  or  did  not    Defendant 


in  error  is  not  paid,  by  the  verdict  and  Judg- 
ment for  the  full  amount  of  the  excavation 
which  he  did,  at  the  contract  price  of  10 
cents  per  cubic  yard;  and  tills  is  the  price 
he  claims  in  his  petition  as  on  a  quantum 
meruit  although  he  testifies  that  some  of  the 
work  was  worth  25  cents  per  cubic  yard.  As 
we  understand  the  argument  on  behalf  of 
plaintiff  In  error,  the  position  is  talKn  that 
defendant  In  error  must  recover  apon  his 
quantum  meruit  or  not  at  all,  although  the 
evidence  may  show  that  he  is  entitled  to  re- 
cover imder  the  ccmtract  set  up  by  plaintiff 
In  error  in  his  defense.  We  cannot  agree  to 
this  proposition.  Neither  do  the  authorities 
cited  sustain  it  The  contract  might  change 
the  amount  of  the  recovery,  but  could  not 
preclude  an  inquiry  as  to  wheth^  anything 
was  due  to  defendant  in  error  or  not  The 
verdict  Is  sustained  by  the  evidence,  and  the 
Judgment  upon  the  verdict  Is  affirmed. 

GROESBECK.  C.  J.,  and  HAYFORD,  J., 
concur.  POTTER,  3.,  having  been  ot  coun- 
sel in  the  trial  court  did  not  sit;  and  the 
other  Justices  called  In  Judge  HAYFORD, 
of  the  Second  Judicial  district  in  hla  stead. 


GILLAND  V.  UNION  PAC  RT.  CO. 

(Supreme  Court  of  Wyoming.     Feb.  1,  1896.) 

Lbasbd  Pbairib  Lands— Fibbs—Pabtibs  Plam- 

Tipv— Defect  op— Objection,  Whbk 

Taken — Insthuotions. 

1.  Verbal  permiesion  granted  one  by  a  ten- 
ant of  wild  prairie  land  to  pasture  his  cattle  on 
part  of  the  land,  and  the  fencing  in  by  him  of 
such  part,  dn  not  make  him  a  cotenant  so  as  to 
require  him  to  be  Joined  as  plaintiff  with  the 
tenant  in  an  action  against  a  railroad  for  dam- 
ages to  pasturage  by  fire  set  out  by  its  negli- 
gence, where  he  was  not  when  uie  damage 
was  done,  In  actnal  possesion  of  the  land. 

2.  A  motion  to  amend  an  answer  by  alleging 
defect  of  parties,  disclosed  bv  plaintiffs  eri- 
dence  on  trial,  comes  too  late  after  verdict 

3.  Where  the  objection  of  defect  of  partial 
plaintiff  in  an  action  for  damage  to  pastrmge, 
shown  by  plaintiff's  evidence,  baa  not  been  tak- 
en by  amended  answer,  an  instruction  that  plain- 
tiff cannot  recover  for  pasturage  owned  by  plain- 
tiff Jointly  with  another  is  properly  refused. 

Error  to  district  court  lAramie  county;  B. 
H.   Scott   Judge. 

Action  by  George  H.  Gllland  against  the 
Union  Pacific  Railway  Company  for  dam- 
ages to  pasturage  by  fire  set  by  defendant's 
negligence.  From  a  Judgment  reducing  the 
damages  awarded  by  the  verdict  plaintiff 
brings  error.    Reversed. 

Action  for  injuries  to  land  by  fire,  causing 
destruction  of  grass.  Verdict  for  plaintiff. 
The  trial  court  ordered  a  reduction  of  a  cer- 
tain amount  from  the  verdict  and  entered 
Judgment  for  the  remainder.  Such  redac- 
tion held  to  be  error.  Judgment  vacated,  and 
cause  remanded,  with  directions  to  enter 
Judgment  for  the  amount  of  the  verdict 

Walter  R.  Stoll,  for  plaintiff  In  error.  La- 
cey  &  Van  Devanter,  for  de(endaat  in  errw. 
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POTTEB,  J.    Qeorge  H.  Gllland   brought 
this  action  against  the  Union  Pacific  Rail- 
way Company  to  recover  damages  for  negli- 
gently permitting  fires  upon  its  right  of  way 
to  spread  into  and  upon  certain  lands  alleged 
to  be  In  the  possession  of  the  plaintiff,  which 
fires  consumed  and  destroyed  plaintiff's  grass 
growing   on  said  lands.    Said   injury  is  al- 
leged to  have  occurred  alxjut  the  20th  day  of 
October,  1891.      The  damages  were  placed  in 
the  petition  at  the  sum  of  $500.    The  answer 
of  the  defendant  admitted  that  it  was  a  cor- 
poration, and  denied  generally  every  other  al- 
legation of  the  petition.    A  Jury  was  impan- 
neled  to  try  the  case.    During  the  progress 
of  the  trial,  plaintiff,  being  examined  as  a 
witness  In  his  own  behalf,  and  having  testl-- 
fied  that  the  lands  upon  which  the  grass  was 
burned  were  in  his  possession  at  the  time  of 
the  injury,  was  questioned  upon  cross-ex- 
amination respecting  the  interest  of  another 
party  in  the  lands  and  grass;  and  the  entire 
controversy  now  arises  upon  the  testimony 
of  the  plaintiff  regarding  that  matter.    He 
admitted,  in  answer  to  several  questions  of 
defendant's    counsel,    that    another,    whose 
name  was  not  disclosed,  but  who  was  refer- 
red to  as  a  German  In  Nebrasl^a,  was  Joint- 
.ly  and  equally  interested  with  him  in  a  por- 
tion of  the  pastures  burned  over.    Upon  be- 
ing recalled  in  his  own  behalf,  and  requested 
to  explain  the  matter  further,  he  testified  as 
follows:    "I  leased  that  tract  of  land  there, 
and  have  the  lease  there  for  the  tract  itself. 
I  entered  Into  an  agreement  with  this  Ger- 
man to  let  him  keep  his  cattle  in  that  pas- 
ture."    Q.  "That  was  the  sum  and  substance 
of  that?"     "Yes,  sir."    On^ross-examtnation: 
"In  that  way  he  became  a  Joint  owner'/"    A. 
"He  was  interested  in  the  iiasture.    I  leased 
the  pasture,  and  it  was  In  my  name.    I  en- 
tered into  an  agreement  to  let  him  keep  his 
cattle  there."    Q.  "He  was  to  build  a  fence '?' 
A  "That  was  in  the  agreement"    Redirect: 
"He  was  to  pasture  his  cattle  there;  and  it 
was  part  of  the  consideration  he  was  to  build 
the  fence?"    A-  "Yes,  sir."    How  much  of  a 
fence  was  thus  bnllt,  or  when,  is  not  ex- 
plained.   It  is  sufliclently  disclosed   by  the 
evidence   that   the   lands   In   question    were 
wild,  uncultivated  prairie  lands,  and  devot- 
ed to  grazing,  the  grass  being  the  natural 
growth  of  the  soil. 

On  the  one  band  it  is  insisted  that  the  tes- 
timony of  plaintiff  Indubitably  proves  that  a 
third  party  was  Jointly  interested  with  the 
plaintiff,  and  Jointly  in  possession  of  the 
grass  upon  a  portion  of  the  lands,  viz.  all 
the  iiasture  in  section  19,  and  that  he  should 
have  been  Joined  as  a  party  plaintiff,  and,  not 
being  so  Joined,  the  plaintiff  cannot  recover  for 
the  injury  and  destruction  of  the  grass  upon 
that  section  of  land;  while  on  the  other  hand 
it  is  urged  that  the  true  relation  between  the 
parties  was  not  that  of  Joint  Interest  or  co- 
tenancy, but  that  the  ownership  and  posses- 
sion of  the  land  and  grass  thereon  was  in  the 
plaintur,  and  the  other  party  had  a  mere 


privilege,  by  permission  of  the  plaintiff,  to 
depasture  his  cattle  thereon,  and  that  this 
gave  him  no  ownership  in  the  grass.  It  is 
not  otherwise  claimed,  but  Is  apparently  con- 
ceded, and  we  think  It  must  be,  that  the 
plaintiff  also  had  the  right  to  use  and  occu- 
py the  lands,  enjoy  the  benefits  of  the  grass, 
and  depasture  his  own  stock  thereon.  The 
other  party  had  not  been  given  any  exclusive 
right,  interest,  or  privilege  In  the  lands  or 
grass.  No  testimony  was  elicited,  or  at- 
tempted to  be,  respecting  the  time  of  mak- 
ing the  agreement  between  the  plaintiff  and 
the  other  party,  excepting  that  it  was  after 
the  plaintiff  had  leased  the  tract  in  his  own 
name;  nor  as  to  the  period  of  time  during 
which  whatever  rights  the  other  party  had 
were  to  commence  or  terminate.  It  does 
otherwise  appear  that  the  pasture  had  not 
been  used  during  the  summer,  but  was  be- 
ing held  by  plaintiff  for  the  purpose  of  winter 
pasturage.  The  somewhat  meager  facts,  as 
distinguished  from  mere  conclusions  or  gen- 
erality of  statement,  disclosed  by  the  record, 
is  embarrassing,  and  tends  to  surround  a  de- 
termination of  the  questions  involved  with 
much  difficulty.  Upon  the  conclusion  of  the 
evidence,  the  defendant  requested  the  court 
to  Instruct  the  Jury  as  follows:  "The  plain- 
tiff cannot  recover  in  this  case  for  grass 
owned  by  him  Jointly  with  another  person, 
and  you  will  leave  out  of  the  account  all 
such  grass  as  was  owned  by  the  plaintiff  and 
any  other  person  or  persons  Jointly."  This 
instruction  was  refused,  and  defendant  ex- 
cepted. The  court,  however,  did  give,  at  the 
request  of  plaintiff,  the  following  instruc- 
tion: "If  you  should  find  that  the  defendant 
Is  guilty  of  negligence  as  charged,  then  the 
Jury  should  find  for  the  plaintiff  the  amount 
of  damages,  if  any,  which  are  found  to  have 
resulted  from  the  fire."  To  this,  also,  the  de- 
fendant excepted.  The  court  submitted  to 
the  Jury  the  following  special  question:  "In 
case  you  find  for  the  plaintiff,  you  will  please 
state  the  number  of  acres  burned  off  in  sec- 
tion 19,  and  also  the  value  of  the  grass  de- 
stroyed in  said  section  19."  A  general  ver- 
dict was  returned  for  the  plaintiff,  and  the 
damages  assessed  at  f315.50.  In  response 
to  the  question  submitted  by  the  court,  the 
Jury  answered  that  there  were  372  acres 
burned  off  in  section  19,  and  that  the  valub 
of  the  grass  destroyed  in  that  section  was' 
?186.  Thereupon  the  Jury  were  discharged. 
'Three  days  later  the  defendant  filed  a  mo- 
tion to  file  an  additional  defense,  to  conform 
to  the  proof  and  In  furtherance  of  Justice, 
such  motion  being  supported  by  an  affidavit 
showing  that  the  matters  then  desired  to  be 
set  up  as  a  defense  were  unknown  to  de- 
fendant until  within  at>out  10  hours  of  the 
time  when  the  case  was  called  for  trial,  but 
that  the  information  at  that  time  obtained 
was  confined  to  the  fact  that  some  German 
had  a  Joint  interest  with  plaintiff  in  some 
of  the  lands,  and  that  not  until  the  testi- 
mony of  plaintiff  was  heard  did  they  learn  In 

Digitized  by  VjOOQ iC 


SIO 


FACIFU3  BEFOBTBJt,  Vol.  4&. 


tWro. 


What  binds  there  was  such  an  iQterest  Tbe 
additional  defense  thns  soqght  to  he  Inter- 
posed, after  the  trial  and  verdict,  alleged  that, 
as  to  the  372  acres  in  section  19,  said  land 
and  the  grass  growing  thereon  were  at  the 
time  of  the  Qre  in  the  Joint  possession  of  the 
plaintiff  and  a  certain  German,  whose  name 
was  unknown;  that  the  grass  was  owned 
Jointly  by  the  plaintiff  and  said  German,  and 
that  there  Is  a  defect  of  parties  herein  in 
that  said  German  is  not  made  a  party.  On 
the  same  day  the  defendant  also  filed  a  mo- 
tion for  new  trial.  Both  motions  were  taken 
under  advisement,  and  subsequently  the  mo- 
tion to  file  additional  defense  was  sustained, 
and  the  motion  for  new  trial  was  overruled. 
The  plaintiff  excepted  to  the  former  mllng, 
and  the  defendant  to  the  latter.  Tbereuiton 
the  court  ordered  that  the  sum  of  $1S8,  the 
value  of  the  grass  burned  off  in  section  19, 
be  deducted  from  the  amount  of  damages 
assessed  by  the  verdict,  and  rendered  Judg- 
ment non  obstante  veredicto  for  the  sum  of 
f  129.50,  .the  balance  after  the  making  of 
such  reduction.  To  this  the  plaintiff  escept- 
ed,  and  in  this  proceeding  such  order  mak- 
ing the  reduction  and  entering  Judgment  for 
a  less  amount  than  was  returned  by  the  Jury 
Is  assigned  as  error.  Defendant  files  in  this 
court  a  cross  petition  in  error,  alleging  enx>r 
in  the  overruling  of  the  motion  for  new  trial, 
thereby  complaining  of  the  refusal  to  give 
the  instruction  requested  by  the  defendant, 
and  of  the  giving  of  the  instruction  already 
<luoted. 

Whatever  may  be  the  correct  view  to  be 
taken  of  .the  other  mattwB  which  are  involv- 
ed, it  is  anite  clear  that  the  Instruction  re- 
quested to  be  given  by  the  defendant  was  an 
erroneous  statement  of  the  law  as  applicable 
to  the  case  then  on  trial,  and  In  its  refusal  the 
court  did  not  err.  A  defect  of  parties  plain- 
tiff, if  it  appear  on  the  face  of  the  petition, 
may  be  taken  advantage  of  by  demurrer;  If 
it  does  not  so  appear,  the  objection  may  be 
made  by  answer;  and  if  no  objection  be  taken 
«ither  by  demurrer  or  answer,  the  defendant 
is  deemed  to  have  waived  the  same.  Rev. 
St.  1887,  §1  2440-2451;  Hoop  v.  Plummer,  14 
Ohio  St.  448.  At  the  time  of  the  trial  and 
verdict  the  defect  of  parties  plaintiff,  if  any, 
had  been  waived  by  a  failure  to  take  advan- 
tage thereof  by  answer.  At  the  common  law, 
,  such  defect  was  reached  by  a  plea  in  abate- 
ment, and  It  was  the  Inflexible  rule  that  ad- 
vantage tiiereof  must  be  taken  promptly.  It 
was  regarded,  and  Is  still  so  regarded  under 
the  codes,  as  a  dilatory  defense.  Prior  to  the 
trial  defendant's  counsel  had  information  re- 
specting the  Interest  of  another  party.  The 
fact  that  such  knowledge  was  not  complete, 
and  the  particfilars  thereof  not  known,  may 
have  been  a  sufficient  excuse  for  not  present- 
ing the  objection  before  trial,  although  we 
do  not,  by  any  means,  regard  that  as  altogeth- 
er certain;  but  when  the  testimony  of  the 
plaintiff  disclosed  the  facts  upon  which  the 
defendant  was  willing  to  rely  and  maintain 


its  propo8^tl<»^  the  objiection  should  ivn  been 
made  at  that  tlniie,  and  application  then  mad* 
to  amend  its  answer  opon  trial,  setting  forth 
the  facts  constituting  the  alleged  defect  of 
parties.  Without  such  an  answer,  the  instmc- 
tion  requested  was  erroneous,  for  the  reason 
that,  even  if  the  evidence  established  a  Joint 
Interest  in  another,  the  defect  of  parties  being 
waived,  the  plaintiff  could  nev.erthdess  recover 
to  the  full  extent  of  his  own  interest,  or,  as 
It  is  frequently  stated,  bis  damages  could  be 
apportioned  upon  the  trial  This  principle  ia 
well  settled,  and  may  be  said  to  be  funda- 
mental. Bad  the  instruction  permitted  the 
plaintiff  to  recover  to  the  extent  of  his  inter- 
est, and  denied  his  right  to  recover  the  amonnt 
of  the  Interest  of  another  who  was  a  Joint 
owner  with  him,  K  would  have  been  a  correct 
statement  of  the  law,  and  It  would  have  beoi 
improper  to  have  refused  it,  If  the  evidence 
Justified  such  an  instruction,  defect  of  parties 
having  been  waived. 

The  instruction  which  was  given,  and  ex- 
cepted to  by  the  defendant,  authorizing  the 
Jury  to  find  for  the  plaintiff  the  full  amount  of 
damages  resulting  from  the  fire,  if  they  aliould 
find  the  defendant  to  have  been  negligent,  pre- 
sents la  this  court  the  question  upon  which 
the  parties  tEike  Issue.  Su(^  instruction  was 
proper,  from  a  consideration  of  all  the  testi- 
mony, if ,  as  a  matter  of  law,  the  plaintiff  had 
such  a  possession  and  ownership  of  the  land 
and  grass  in  himealf  as  should  entitle  him  to 
recovw  the  entire  damage.  It  is  Incorrect  If 
anotltw  party  bad  sncb  a  Joint  ownership  or 
interest  in  the  property  destroyed  as  to  make 
him  a  cotenant  with  the  plaintiff  in  the  land 
or  grass  In  question.  We  are,  then,  to  con- 
sider and  determine  whether  or  not  there  was 
a  cotenancy  between  the  parties.  Counsel  for 
plaintiff  in  error  contends  that  the  explanation 
made  by  the  plaintiff,  viz.  that  he  entered  into 
an  agreement  with  this  otber  party  to  let 
him  keep  his  cattle  in  that  pasture,  shows 
clearly  a  mere  privUe^ge  of  pasturing  cattle; 
and  opposing  counsel  Insist  that  such  testi- 
mony has  effect  only  to  esplain  the  manner  In 
whichihebecamea  Joint  owner  of  the  pasture. 
There  are  three  othc^  things  to  be  kejpt  in 
view:  First,  that  plaintiff  testifies  that  he 
was  in  possession  of  the  pastnre,  and  held  the 
lease  therefor  In  his  own  name;  second,  that 
he  testifies  another  was  Jointly  and  equally  in- 
terested with  him  In  the  pasture;  and,  third, 
that  the  sum  and  substance  of  such  Interest 
was  that  it  was  agreed  he  could  keep  or  pas- 
ture his  cattle  there,  but  he  did  not  own  the 
pasture.  Permanent  injury  to  the  soil  does 
not  seem  to  be  alleged  or  claimed;  the  only 
injury  complained  of  is  the  burning  of  the 
grass.  Possession  in  such  case  Is  suffldeot 
to  authorize  a  recovery.  This  may  be  the  pos- 
session of  the  owner  In  fee,  or  of  a  mere 
tenant  We  are  not  unaware  of  the  rule  tliat 
the  possession  of  one  cotenant  will  be  treated 
as  the  possession  of  all  unless  such  possession 
is  otherwise  explained.  To  entitle  the  other 
party  to  any  right  of  action  be  must  have  bad 
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cHter  aetoal  or  oonstmctive  posaeaalan.    Tte 
poBsesaioii  wjUcJb  Is  constructlye  merely  wonld 
be  of  no  avail,  U  anotber  ia  rlcbtfuUy  In  aotiwl 
occnpaocr.     X!be  testimony  is  that  plaiutUT 
was  In  poeaeaalon.     There  is  aathing  to  elt9W 
that  the  German  alluded  to  was  either  p«r- 
sonally  in  possesaloB  at  the  time  of  the  flue, 
or  had  any  of  bis  cattle  there.     On  the  eon- 
trary,  the  Inference  Is  strong  that  his  cattie 
vere  not  In  the  pasture  at  the  time,  as  It  is  in 
evidence  that  the  field  had  not  been  A^ias- 
tured  during  the  summer,  but  was  being  kept 
for  winter.      Hla  possession,  therefore.  If  be 
had  any,  must  have  been  constructlTe.    To  be 
constructive  he  must  have  bad  snob  a  titite, 
right,  or  owaerBhlp  as  to  carry  the  abaolute 
right  to  possession.    He  was  not  the  owner  In 
fee;   at  least,  that  is  not  claimed  for  him,  and 
we  cannot  assume  tbat  he  was.     The  lease  of 
the  land  was  taken  and  held  by  plaintiff.    It 
foUowB,  therefore,  that  sudi  other  party  wias 
not  in  constructive  possesion  unless  he  was 
a  cotenant  wtth  plaintiff,  so  that  the  latter's 
poasessian  would  be  held  to  be  the  Joint  pos- 
session of  both.    The  rule  Just  discussed  is 
nicely  expressed  in  the  case  of  Outting  v.Oox, 
19  Vt.  51&    That  was  a  case  of  trespass, 
growing  out  of  the  cutting  of  grass  upon  a 
certain  tract  of  land  which  was  claimed  by 
the  parties,  the  dispute  arising  out  of  a  dif- 
ference of  opinion  respecting  the  boundary  be-' 
tween  adjoining  claims.     The  plalntifr's  vx- 
disputed  tract  or  claim  was  in  the  poeeessiQn 
of  a  tenant,  and  it  was  urged  on  behalf  of  the 
defense  that  the  latter  most  have  been  Joined. 
The  eonrt  say:    "If  this  were  the  oidinai7 
case  ot  eanying  on  a  farm  at  the  halves,  it 
has  not  been  considered  that  the  owner  of  the 
land  la  so  far  divested  of  his  possession  that  he 
may  not  maintain  trespass,  in  his  own  name, 
for  any  injury  to  the  inheritance,  as  digging 
stone^  or  cntting  timber.     As  to  the  growing 
crops,  in  which  the  parties  liave  a  Joint  inter- 
est, the  xiarties  are  treated  as  tenants  in  com- 
mon,—or,  more  properly.  Joint  tenants,  per- 
haps^—and  they  should  be  Joined  in  the  action. 
If  they  do  not  Join,  the  nonjoinder  can  onty 
be  pleaded  in  abatement.     If  not  so  pleaded, 
it  will  only  affect  the  question  of  damages. 
*   *    *    This  might  be  the  present  case  if  the 
land  in  disptrte  formed  a  portion  of  the  prem- 
ises in  the  occupancy  of  Goochy  [the  tenant] 
at  the  time  of  the  alleged  trespass.     But  that 
does  not  seem  to  be  the  fact     Goochy  dis- 
claimed all  possession  in  his  own  right,  and 
said  he  would  have  nothing  to  do  with  this 
land.     It  is  conceded  that  the  land  belonged 
to  the  plaintiff.   It  seems  clear,  if  Goochy  was 
not  fat  possession,  and  would  not  consent  to 
take  possession,  In  his  own  right,  tbat  no  ac- 
tion eoold  be  maintained  in  his  name.     If 
not,  then  the  plaintiff  must  be  permitted  to 
sue  In  his  own  name,  or  he  cannot  sue  at  all." 
We  doubt  the  coirectnesa  of  the  statement  in 
tibe  above  quotation  that  the  relation  between 
the  tenant  and  landlord  as  to  crops  was  that 
of  Joint  tenants  rather  than  tenants  In  com- 


Now,  w«  most  consider  ail  the  testimony 
of  the  plaintiff  together,  that  we  may  cor- 
nectiy  lajtezpeet  the  relations  existing  bs- 
twee«  hin  and  the  third  jtatity,  and  deter- 
mtitfi  ike  aotual  interest  of  such  party  In 
the  grass  In  controversy.  Without  again 
adverting  to  the  partkulars  of  that  testi- 
mony, at  this  tlm«,  we  arrive  at  the  conclu- 
sion that  the  right  to  pasture  his  cattle  in 
t^  fleld  Jointly  with  GllUmd  did  not  confer 
iwon  the  former  any  Interest  In  the  land. 
No  assignment  of  the  lease  is  shown,  but  I's 
iBther  negatived.  Ko  lease  of  the  land  ap- 
]>eflrs  to  have  been  made  from  Gllland  to 
him,  and  the  cirouaistaBee«  do  not,  in  our 
opiidon,  amount  to  a  lease  of  the  land. 
Wad  there,  neverthetess,  a  tenancy  in  com- 
moiB  or  cotenancy  in  the  grass?  The  ques- 
tton  pgesented  is  an  es(«aedlngly  interesting 
•oe,  and  has  some  elements  of  novelty  about 
it.  We  staaU  not  attempt  a  rtoum6  of  all 
the  decisions  touching  lit,  hut  a  reference  to 
a  few  will,  we  hope,  assist  In  ei^Iaining  the 
reasons  which  control  our  Judgment  The 
grass  was  the  wild,  aacnltivated,  natural 
growth  of  the  soil.  It  waa,  therefore,  a  part 
of  the  realty.  Bvaos  v.  Roberts,  5  Bam.  & 
O.  830,  citing  Omsby  v.  Wadsworth,  6  Bast, 
608;  1  Bchonler,  Pers.  Prop.  p.  127;  1  Warv. 
Vend.  pp.  177,  178;  In  re  Chamberlain  (N. 
T.  App.)  35  N.  B.  60a;  Poiwers  v.  Clarkson, 
17  Kan.  218;  ibrajotU.  Pers.  Prop.  S  84.  It  is 
wltbln  the  power  of  the  own^  or  the  one 
entitled  to  the  land  to  contract  for  the  sepa- 
ration «f  the  grass  from  the  land,  the  sgme 
to  be  etrt  f  or  imri  and,  as  respects  such  a 
contract,  the  grass  might  be  said  to  then 
partake  of  the  nature  of  personalty.  But 
in  this  case  it  was  not  to  be  severed.  The 
oases  are  nnmerons  wheiie  there  has  been 
held  to  exist  a  tenancy  In  common  In  the 
crops  grown  upon  land,  although  one  of 
such  cotenants  has  no  interest  In  the  land. 
Such  cases  more  frequently  arise  under  con- 
tracts for  farming  land  on  .shares.  And  It 
la  said  that  evwy  form  of  agie^nent  by 
which  land  Is  let  to  (me  who  Is  to  cultivate 
the  same,  and  give  the  owner  as  compensa- 
tion therefor  a  share  of  the  iHwduoe,  creates 
a  tenancy  In  common  In  the  cr(vs;  and  It 
is  declared:  "The  true  test  seems  to  lie  in 
the  question,  whether  there  be  any  provi- 
sion. In  whatever  form,  for  dividing  the 
specific  iHwdwst  of  the  premises.  If  there 
be,  a  tenancy  In  common  arises,  at  least 
In  such  products  as  axe  to  be  divided." 
Bernal  v.  Hovious,  1.7  GaL  642;  Freem. 
Ooten.  {  100;  Putnam  v.  Wise,  1  Hill,  247; 
Brown  v.  Lincoln,  47  N.  H.  468;  Lewis  v. 
Lyman,  22  Pick.  487.  Such  division  may  be 
of  the  specific  crops  themselves  after  they 
have  been  harvested,  or  of  the  proceeds  aft- 
er they  have  been  marketed.  A  citation  of 
authorities  on  this  question  is  hardly  re- 
quired, but  the  cases  are  very  numerous 
where  oourts  have  been  called  on  to  deter- 
mine whether,  under  contracts  for  the  cul- 
tivation of  land  on  shares,  a  tenancy  in  corn- 
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mon  of  the  crops  has  been  created.  There 
was  no  such  agreement  In  this  case,  and 
an  examination  of  these  cases  alluded  to 
will  be  useful  only  as  the  principle  underly- 
ing such  a  cotenancy  in  crops  may  be  found 
therein  stated. 

It  is  clear  that  in  the  case  at  bar  there 
was  no  provision  for  any  diTislon  of  the 
specific  crop  of  grass.  It  was  not  to  be 
severed  from  the  soil  at  all.  The  other 
farty  could  not  at  any  time  have  cut  and 
taken  away  the  grass,  or  any  portion  there- 
of. It  is  highly  probable,  indeed,  that  the 
greatest  value  of  the  grass  depended  upon 
its  remaining  attached  to  the  soil,  to  be 
used  only  for  the  purposes  of  pasturage. 
We  cannot  distort  the  evidence  before  us 
Into  any  agreement,  executory  or  executed, 
for  a  sale  of  the  grass  or  any  portion  to  the 
party  In  Nebraska.  If  the  grass  was  not  to 
be  severed  from  the  soil  at  any  time,  except 
as  It  might  be  eaten  by  the  cattle  or  other 
live  stock  placed  In  the  field,  we  are  unable 
to  ascribe  to  it  the  character  of  personalty, 
or  to  treat  it  as  property  in  any  sense  as 
distinguished  from  the  land  or  soil,  upon 
which  it  had  grown  spontaneously  and 
without  the  assistance  of  the  labor  of  man. 
The  party  in  question  bestowed  no  labor 
upon  it  True,  he  built  a  fence  Inclosing  It, 
or  a  part  of  it,  thereby  affording  protection 
to  Its  natural  growth,  and  which  would  also 
assist  in  retaining  the  cattle  within  certain 
limits,  and  prevent  their  straying.  Wheth- 
er plaintiff  was  an  agistor  of  the  cattle  or 
not,  and  was  required  to  look  after  them, 
does  not  appear.  He  may  have  been.  That 
would  have  been  entirely  consistent  with 
the  testimony,  although  to  hold  him  as  such 
would  require  proof  of  additional  facts. 
Under  the  evidence,  there  would  seem  to 
have  been  a  mere  privilege  conferred  to 
pasture  cattle  In  a  certain  field;  when,  or 
during  what  period  of  time,  is  not  stated. 
By  reference  to  certain  fundamental  princi- 
ples we  have  observed  that  the  evidence 
does  not  show  any  title  or  ownership  of  this 
other  party  In  the  grass.  If  there  was  none, 
then  It  Is  self-evident  there  could  be  no  co- 
tenancy therein,  and  no  constructive  pos- 
session. 

An  Interesting  recent  case  before  the  su- 
preme court  of  Ohio  was  that  of  Morgan  v. 
Hudnell,  40  N.  E.  716.  The  suit  in  that  case 
was  for  the  unlawful  killing  of  a  horse  by  a 
horse  belonging  to  the  other  party.  Plain- 
tiff had  his  horse  in  pasture  in  a  certain 
field  owned  by  anotlier  person.  The  point 
involved  differed  materially  from  the  ques- 
tion here,  but  incidentally  it  appeared  that 
plaintiff  and  other  parties  who  paid  the  own- 
er a  certain  price  per  month  kept  horses  In 
the  same  field  on  pasture;  that  the  owner 
did  not  keep  his  own  nor  any  other  animals 
there;  that  he  did  not  reserve  the  right  to 
use  the  field  for  Ms  own  stock  or  for  the 
stock  of  others.  And  in  such  case  the  court 
say:    "The  circumstances  are  consistent  with 


the  Idea  that  Honser  [the  owner]  had,  for  the 
time  these  contracts  remained  in  force,  given 
up  the  possession  to  those  who  had  thus  hired 
the  pasture.    In  this  view,  they  were  then 
the  owners  of  the  growing  herbage."    And  it 
was  also  stated,  although  the  matter  was 
not  Involved,  that  if  the  claim  were    for 
damage  to  the  herbage,  it  would  probably 
be  held  In  that  state  that  all  the  persons  so 
hiring  the  pasture  should  Join  in  the  action. 
In  such  case  the  herbage  seems  to  have  been 
considered  as  real  estate.    It  was  held,  how- 
ever, that  the  owner  of  the  horse  Injnred 
could  bring  the  suit  alone,  as  none  of  the 
other  parties  had  an  Interest  in  his  horse. 
It  win  have  been  noticed  that  In  the  case  Just 
considered  the  owner,  who  occupied  the  po- 
sition Gllland  does  in  this  case,  reserved  no 
possession  to  himself  in  the  land  or  pasture  or 
grass.    The  others  had  the  exclusive  posses- 
sion.   Their  right  accrued  because  they  had, 
as  tenants,  the  possession,  and  the  right  to 
the  possession,  of  the  realty.    One  of  the  ear- 
liest cases  upon  this  subject  la  Wilson  v. 
Mackreth,   3  Burrows,   1824.     The  plaintiff 
brought  an  action  of  trespass  for  entering  bis 
close  and  digging  and  carrying  away  his  turf 
and  peat    The  right  to  the  soil  was  in  the 
lord  of  the  manor,  but  the  plaintiff  had  the 
exdnslve  right  to  dig  the  turf  and  take  the 
profit  thereof.    The  owners  of  the  soil  and 
other  tenants  of  the  manor  had  common  of 
pasture  on  the  lands— or  "waste,"  as  it  is 
called  in  the  report  of  the  case— and  feed 
on  the  mosses,  as  well  as  on  the  rest  of  the 
waste.    The  defendant  dug  and  carried  away 
peats.    The  question  was  whether  the  action 
was  maintainable.    It  was  held  It  was;  and 
the  declson  was  placed  upon  the  ground  that 
the  right  of  the  plaintiff  to  take  the  turf  was 
an  exclusive  one,  and  the  defendant  had  dis- 
turbed him  in  it.    In  that  case  the  plaintiff's 
right  was  not  merely  in  common  with  the 
owner  of  the  soil  to  feed  his  cattle  upon  the 
land,  but  to  dig  and  carry  sway,  to  sever 
from  the  soil,  the  turf;   and  that  right  was 
exclusive  even  of  such  owner  of  the  soil. 
The    real    question    was    whether    trespass 
quare  clausum  freglt  would  lie.    See  Clap  v. 
Draper,  4  Mass.  266.     In  the  case  of  Orn- 
baum  T.  His  Creditors,  61  Cal.  455,  there  was 
an  application  to  set  aside  a  homestead  in 
certain    lands    in    Insolvency    proceedings. 
Only  a  portion  of  the  lands  were  Inclosed, 
within   which    Ombaum    resided    with   Ills 
family.    The  portion  not  Inclosed  he  used  at 
all   times  for  grazing.     His  neighbors  also 
grazed  their  live  stock  therein.  In  common 
with  him,  but  recognized  the  land  as  his. 
It  was  contended  that  Ombaum  did  not  liave 
possession  of  the  grazing  lands,  and  did  not 
occupy  them,  but  that  if  he  did,  it  was  as 
tenant   in   common   with   the  others.     The 
court  held  that  there  was  no  tenancy  in  com- 
mon, and  sustained  the  trial  court  in  setting 
apart  the  homestead  as  to  all  the  lands.   The 
case  of  Powers  v.  Clarkson,  17  Kan.  218,  is 
quite  in  point,  and  approaches  this  case  more 
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closely  than  any  othere  wbicb  hay«  come 
under  our  observation.  Clarkson  brought 
suit  against  Powers  for  Injuries  claimed  to 
have  been  done  by  the  cattle  of  Powers  cm 
certain  lands  claimed  by  Clarkson.  The 
land  consisted  of  800  acres,  of  which  320 
acres  belonged  to  his  wife.  The  land  was 
wild,  unoccupied,  uncultivated  prairie  and 
timber  land.  Clarkson  had  testified  that 
when  he  purchased  the  laud  he  rode  over  It, 
and  said  Jx>  bis  vendor  he  would  take  It.  Up- 
on a  former  trial  It  had  been  decided,  Judge 
Brewer  delivering  the  opinion,  that  he  could 
not  recover  for  injuries  to  his  wife's  land.  11 
Kan.  101.  Upon  a  new  trial  he  testified  that 
he  bad  the  right  to  the  use  of  the  land  of 
Mrs.  Clarkson,  for  taking  charge  of  it,  pro- 
tecting the  timber  from  fire,  and  paying  tax- 
es on  It;  that  he  was  to  protect  timber  from 
being  cut  out  and  burned,  and  also  to  pay 
what  accruing  expenses  there  were,  for  the 
use  of  the  land.  The  question  under  consid- 
eration was  whether  Clarkson  bad  such  an 
interest  in  his  wife's  land,  or  In  the  grass 
growing  thereon,  that  he  could  recover  dam- 
ages in  his  own  name  for  injuries  done  to 
the  land  or  to  the  grass  growing  thereon. 
The  court  say:  "We  suppose  It  will  be  ad- 
mitted that  wild  grasses  growing  upon  wild, 
nncultivated  land  are  In  all  cases  a  part  of 
the  realty.  And*,  if  so.  It  would  seem  tbat 
they  could  not  be  transferred  from  the  own- 
er to  some  other  person,  except  by  an  instru- 
ment in  writing.  And  a  person  having  no  in- 
terest In  a  thing  cannot  recover  for  Its  de- 
struction. If  Clarkson  bad  bad  the  actual 
possession  of  the  land,  probably  he  could  have 
recovered  for  the  destruction  of  the  grass;  for 
a  person  in  possession  of  land  is  In  possession 
of  everything  growing  thereon.  And  if  he  had 
brought  an  action  in  the  nature  of  trespass 
quaie  clausum  freglt,  which  is  purely  an  ac- 
ti(H>  for  injuries  to  the  possession,  he  could 
have  recovered  for  the  entire  injuries  to 
his  possession,  which  in  this  case  would  have 
Inclnded  the  value  of  the  grass.  But  Clark- 
son had  no  possession  of  said  land.  He  did 
not  have  the  actual  possession,  as  was  found 
by  the  Jury;  and  be  did  not  have  the  con- 
structive possession,  for  the  constructive 
possession  of  unoccupied  land  always  follows 
the  title.  Therefore  Clarkson  had  no  interest 
In  the  grass  of  any  kind  or  character  what- 
ever. Mrs.  Clarkson  owned  the  land,  and 
therefore  owned  the  grass,  and  constructive- 
ly she  had  the  possession  of  the  land  and  of 
the  grass,  and  therefore  she  alone  can  sue 
for  any  Injury  tbereto  or  destruction  there- 
of." As  to  the  agreement  allowing  her  hus- 
band to  use  the  land,  the  court  say,  further: 
"It  could  at  most  operate  only  as  a  license  to 
him  to  convert  the  grass  to  his  own  use,  and 
to  protect  him  from  any  action  brought  by 
her  to  recover  from  him  for  the  grass,  or  for 
tresiMSSing  upon  her  land.  But,  in  law,  un- 
til he  should  convert  the  grass  to  bis  own 
use,  it  would  belong  to  his  wife."  The  an- 
alogy between  that  case  and  the  one  before 
T.43F.no.4— 83 


V8  cannot  escape  notice.  Clarkson  had  agreed 
to  look  after  the  land,  protect  It  from  Injury, 
pay  the  taxes  upon  It,  and  all  accruing  ex- 
penses, for  the  use  of  it,  and.  Indeed,  for  the 
use  of  all  of  it  But  he  was  not  in  actual 
possession,  the  grass  was  a  part  of  the  realty, 
and  be  bad  not  obtained  any  real  ownership 
upon  which  could  be  based  a  constructive 
possession.  The  gentleman  who,  in  the  rec- 
ord here,  is  called  a  German  in  Nebraska, 
had  agreed  to,  and  did,  build  some  fencing, 
in  consideration  that  be  should  have  a  Joint 
use  with  Oilland  of  the  land  In  question  for 
the  purpose  of  pasturing  his  cattl&  His  use. 
Indeed,  was  limited.  He  is  not  shown  to 
have  been  in  actual  possession.  He  bad  no 
greater  Interest  In  these  lands  than  Clarkson 
bed  of  bis  wife's  land  In  the  Kansas  case. 
Bowles  V.  State  (Miss.)  14  South.  261,  was  a 
case  of  criminal  trespass.  There  seemed  to 
be  no  question  but  that  one  Thompson  owned 
the  land.  It  was  pasture  upon  which  no  one 
resided,  and  was  fenced  with  wire  and  oth- 
er material  furnished  by  the  owner,  but  was. 
built  by  others  who  were  said  to  be  ten- 
ants of  Thompson  for  the  purpose  of  pas- 
turage. The  land  was  fenced  for  the  purpose 
of  pasturing  the  stock  of  the  owner  and  of 
bis  tenants.  The  court  say:  "It  is  altogeth- 
er clear  that  William  Thompson  was  the 
owner  and  In  possession  of  the  pasture,  and 
that  Kit  Thompson  and  the  other  tenants  of 
William  Thompson  have  only  the  privilege 
of  depasturing  their  stock  therein.  The  ap- 
pellant's offense  consisted  In  his  having  en- 
tered the  pasture  by  the  express  direction 
and  authority  of  William  Thompson,  and  in 
having  driven  therefrom  a  cow  and  calf  be- 
longing to  the  owner  of  the  pasture,  over  the 
protest,  and  despite  the  objection,  of  Kit 
Thompson.  This  offense  is  purely  Imagi- 
nary. Kit  Thompson's  possession,  as  well  as 
the  possession  of  all  other  tenants  using 
such  pasture.  Is  the  possession  of  the  own- 
er, William  Thompson."  It  Is  evident  from 
the  language  used  in  the  opinion  tbat  there 
was  some  kind  of  agreement  between 
Thompson  and  the  others  similar  to  the  one 
spoken  of  in  the  testimony  we  are  consider- 
ing. That  agreement  is  held  to  amount  to 
no  more  than  giving  to  the  others  a  mere 
privilege  of  depasturing  tbeir  stock  in  the 
pasture.  The  owner  retained  the  same  right, 
and  it  was  held  that  he  had  the  possession. 
That  case.  Indeed,  goes  further  than  we  are 
required  to,  or  do,  go  In  this  case.  The  rea- 
sons upon  which  we  arrive  at  our  conclusion 
upon  this  branch  of  the  case,  then,  are  that 
the  other  party  referred  to  was  not  in  actual 
possession  of  the  land  or  grass;  that  he  had 
no  constructive  possession,  because  the  mere 
agreement  to  let  him  pasture  cattle  on  the 
land  Jointly  with  Gilland  did  not  grant  to  ' 
him  any  title  in  the  land;  and  he  was  not, 
therefore,  a  cotenant  with  plaintiff  In  the 
land;  that  the  grass  was  a  part  of  the  real- 
ty, was  not  to  be  severed  from  the  soil,  or 
specifically  divided  between  the  parties,  and 
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aa  a  resnlt  there  conld  not  be  a  cotenancy  ia 
the  trrasa  as  personalty,  or  as  property  sepa- 
rate and  distinguished  from  the  realty.  We 
hare  not  discovered  any  case  which  conflicts 
with  our  eoBclusions.  The  following,  each 
more  or  less  pertinent,  we  think  fully  sustain 
them:  McKeebjr  t.  Webster  (Pa.  Sup.)  88 
Ml  1006;  Inman  ▼.  Morse,  42  HI.  151;  RaU- 
way  Oo.  T.  Ousenberry,  86  Tex.  526,  26  8. 
W.  43;  Railway  Co.  v.  Wheat,  68  Tex.  138, 
8  S.  W.  455;  Sparks  v.  Leavy,  1  Hob.  (N. 
T.)  630;  Brown  v.  Wellington,  106  Mass.  818; 
Russell  ▼.  Scott,  9  Cow.  279;  Parsons  v. 
Smith,  6  Allen,  6T8;  Qttea  v.  SImonds,  IS 
Oray,  441;  Adams  v.  McKesson,  5S  Pa.  St. 
81;  Van  Hoozier  v.  Railroad  Co.,  70  Mo.  148; 
Gates  ▼.  Oomstock  (Mich.)  65  N.  W.  544. 

It  follows  that  the  court  did  not  err  In  giv- 
ing the  iastruction  complained  of,  but  did 
err  in  ordering  a  reduction  from  the  amount 
ef  damages  assessed  and  retuioed  by  the 
jury.  The  applioation  to  amend  the  answer 
alleging  a  defect  of  parties  plaintiff  came 
too  late,  and  should  have  been  denied,  as 
w«U  upon  that  ground  as  for  the  reason  that 
the  evldmice  did  not  sustain  the  allegations 
of  the  amendment.  The  judgment  as  enter- 
ed most  be  raeated,  and  the  district  court 
for  the  county  of  Laramie  ordered  to  enter 
Judgment  in  favor  of  tl>e  plaintiff  in  error 
for  the  amount  of  damages  assessed  by  the 
jury  as  returned  in  the  verdict 

aROBSBBOK,  a  J.,  and  CONAWAY,  J^ 
concur. 


ROOK  SPKINGS  NAT.  BANK  v.  LUMAN. 
(Supreme  Court  of  Wyoming.  B^eb.  1,  1896.) 
Fbooskds  or  MoRTOAoaD  Ubatvbi.  —  DapoaiT  m 

BaHK— <APPI.I0A*I0H  to  PcrOSITCIK'S  D^BT— NOt 
•noa  — HvintHCB-r-BABMLBSS  EuKOB  — MOBTO^t 
eOB'B  POVVSB  OF  SaLB— ReCOKIUNO  MoRTGAOK— 

Notice— TRASsrEKBB  of  Prockbds— Liabilitt. 

1.  In  an  action  by  a  chattel  mortgagee 
against  a  bank  for  the  i>i<oeeedi  of  mortKaged 
property,  deposited  by  the  mortgagor  (the  bank's 
casnler)  to  his  acoount,  and  applied  by  the  bank 
to  its  own  debt  due  from  the  caahier,  the  admis- 
sion of  declarations  of  the  mortgagor,  while  act- 
ing aa  lucb  eaidiier,  that  the  application  was 
without  hia  consent,  apd  that  he  made  the  depos- 
it in  good  faith  for  the  mortgagee,  on  the  issue 
as  to  whether  the  bank  had  notice,  if  error.  Is 
hnrmleaa,  where  the  same  facts  have  been  testi- 
fied to  on  trial  hy  the  cashier  and  another  wit- 
ness without  objection.  Oonaway,  J.,  dissent- 
ing. 

2.  A  reversal  in  a  cause  tried  to  the  court 
cannot  be  had  on  the  ground  that  it  was  tried 
on  an  errocneous  theory,  where  the  only  evidence 
showing  that  the  court  adopted  that  theory  is 
outside  the  record. 

8.  Under  the  statutory  provisions  authorising 
chattel  mortgages  to  give  the  mortgagor  power  to 
sell,  and  apply  the  proceeds  to  the  dcl>t,  and  mak- 
ing the  recording  of  the  mortgage  notice  of  its 
existence,  the  recording  of  the  mortgage  is  notice 
of  the  power  to  sell  and  apply  the  proceeds  to 
the  debt,  so  that  one  taking  such  proceeds,  with 
knowledge  that  they  are  deriv<>d  from  the  sale 
of  the  mortgaged  property,  will  be  liable  to  the 
moFtgngee  therefor.     Conaway,  J.,  dissenting. 


On  rehearing.    Denied. 


For  former  tqpinlon,  see  8S  Pile.  678;  43 
Pac.  874. 

POTTER,  J.  Upon  tbe  original  hearing  of 
this  case  the  Judgment  of  the  district  oonrt 
was  reversed.  88  Pae.  678.  A  rehearing 
was  granted,  upon  which  the  former  order  of 
reversal  was  vacated,  and  the  Judgment  was 
affirmed  in  part  42  Pac.  874.  The  plaintlft 
in  error  now  moves  for  a  second  rehearing. 

It  is  urged  that  the  district  oonrt. tried  the 
case  upon  an  entirely  different  tlieoiy  from 
that  upon  which  we  affirm  the  Judgment 
This  claim  was  made  and  insisted  upon  at  the 
previous  hearings.  We  hold  that  whether  or 
not,  as  a  matter  of  faet  the  trial  court  imput- 
ed to  the  bank  the  knowledge  of  Its  cashier, 
who,  in  his  dealings  with  the  liank,  was  en- 
gaged in  transacting  his  own  business,  that 
faet  is  not  disclosed  by  the  record;  and  that 
there  is  sufficient  evidence  to  show  knowledge 
on  the  part  of  the  bank,  independently  of 
tliat  There  are  no  special  findings  of  fact  or 
conclusions  of  law  in  the  record.  The  case 
was  not  tried  to  a  Jury,  and  therefore  there 
are  no  Instructiens  to  guide  Ufs  to  a  oorrect 
knowledge  of  any  particular  theory  which 
may  have  determined  the  case  in  the  mind 
ef  the  trial  eourt  it  that  Is  at  all  material. 
Upon  the  evidenoe,  and  the  ease  as  presented 
thereby,  it  appears  that  the  court  found,  gen- 
erally, for  the  defendant  in  error,  and  ren- 
dered judgment  in  his  favor.  We  are  of  the 
opinion  that  the  evidence  supports  the  judg- 
ment in  so  far  as  it  has  been  affirmed;  tod 
it  is  not  ground,  in  such  case,  for  reversal, 
that  it  is  asserted,  however  trutlifully,  outside 
of  the  record,  that  the  trial  court,  trying  the 
case  without  the  intMventlon  of  a  Jury,  was 
largely  Influenced,  or  entirely  so,  by  some 
matters  which  are  not  material,  or  do  not  in 
themselves  determine  the  relative  rights  and 
liabilities  of  the  parties. 

It  is  contended  that  the  admission  of  the 
statements  of  the  cashier,  made  at  the  beak, 
after  he  had  resumed  his  duties  there,  indi- 
cates that  the  trial  court  tried  and  decided  the 
case  upon  the  theory  tliat  the  knowledge  of 
such  cashier  concerning  the  mortgage  to  Ln- 
man,  and  that  the  moneys  in  controversy 
were  the  proceeds  of  the  mortgaged  sheep, 
was  binding  upon  the  bank,  and  constituted 
like  knowledge  on  its  part  In  the  first  place, 
it  may  be  said  that  even  had  the  oourt  enter- 
tained such  a  view  at  the  time  of  the  admis- 
sion of  the  testimony,  it  can  hardly  be  assum- 
ed by  the  appellate  court  under  tlie  disclo- 
sures of  the  recOTd  already  pointed  out,  that 
such  a  theory  or  opinion  prevailed  imtll,  and 
influenced,  entirely  or  largely,  the  finding  and 
Judgment  But,  I>eyond  that,  we  are  unable 
to  attach  to  those  statements  of  ttie  cashier 
the  importance,  merit,  or  eftect  with  whicb 
counsel  regards  them.  Such  statements  did 
not  reach  the  point  of  notice  to  the  bank  of 
the  facts,  or  any  of  them,  which  was  required 
to  render  it  liable.  Nothing  In  the  declara- 
tions, so  received,  establiali«d  or  Indicated  any 
..gitizedbyLjOOgle 
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notice  to  w  knowledge  of  the  ba«k;  aettfaflr 
-could  may  notice  to  or  knowledge  of  ttke  easb- 
ler  regarding  those  eaeetitial  facts  be  prsdi- 
<ated  upon  anything  brought  out  by  the  aaid 
statonests.  Knowledge  of  tke  cuMec  was 
self-erident,  and  required  no  proof,  beyond 
the  facts  that  be  owned  the  sheep,  sold  them, 
received  the  purchase  price,  and  was  the 
mortgagtw  of  the  sheep  in  the  nwrtgage  Iield 
by  Lnman.  ifbe  declaratioos,  the  admisrion 
of  which  was  oom{riained  of;  went  only  to 
show  that  the  money  was  sent  to  the  bank, 
the  disposition  wMch  was  afterwards  made' 
of  tt,  »iid  that  BBcb  imputation  was  witbnut 
the  conaoit  of  sncb  casliler,  who  had  deposit- 
ed the  proceeds  with  the  bank.  The  fact  of 
the  receipt  of  the  money,  and  its  disposition, 
as  stated,  was  testified  to  by  another  bank 
officer,  and  the  cashier  also  testified  concern- 
ing bis  eonseptt  with  respeot  to  the  after  trans- 
actions of  the  bank,  ^e  admission  of  the 
statements  was,  ttierefore,  not  prejudicial. 
They  did  not  tend  to  establish  any  lElnd  of  no- 
tice; and  such  admission  was  harmless  error, 
if  error  at  alL  Had  such  dedaratioas  gone 
to  the  extent  of  proving  notice  on  the  part  of 
the  cashier,  a  very  different  question  would 
have  been  prasented. 

We  oannot  regard  tbe  case  of  Smith  ▼. 
Bank  aowa)  61  N.  W.  878,  as  controUing  of 
tbe  points  involved  In  the  case  at  bar.  It 
is  quite  evident  that  an  entirely  different  stat- 
ute and  mortgage  were  under  conslderatian 
in  that  ease.  We  do  not  hold,  however,  that, 
even  under  our  statutory  provisions  and  tbe 
mwtga^e  in  question,  the  lien  of  the  mort- 
gage attached  to  the  proceeds.  If  we  did, 
thwe  would  not  arise  any  question  of  notice. 
in  the  case.  What  we  do  hold  is  that  the 
proviaiona  of  our  statute  which  authorise  tbe 
insertion  in  a  chattel  mortgage  at  pwrniaslon 
to  tbe  mortgagor  to  retain  poseeasion  and  sell 
portions  of  the  mortgaged  ivoperty,  and  ap- 
ply the  prooeeds  to  tbe  debt  seeueed  by  the 
mortgage,  and  the  existence  of  such  a  permis- 
-sim  In  tbe  mortgage  ttself,  impart  oonstmct- 
ive  notice,  the  mortgage  being  propely  filed, 
of  the  ftiet,  not  only  that  the  property  ther^n 
described  is  covered  tqr  the  mortgage,  but  of 
the  provision  for  the  sale  by  the  mortgagor, 
and  the  application  of  the  proceeds,  as  wdl, 
and  that  such  proceeds,  in  the  hands  of  the 
mortgagor,  are  held  in  trust,  and  any  one 
who  obtains  tbem  with  notkse  or  knowledge 
tfiat  they  are  the  proceeds  of  certain  property, 
which  property  was  In  fad  oevered  by  the 
mortgage,  is  Itoble  to  reqwnd  to  the  mortga- 
gee ther^or.  Having  constructive  notice  of 
the  fftct  of  the  mortgage  and  its  provisions, 
and  actoal  notice  or  knowledge  of  the  source 
from  which  the  money  was  derived,  the  Ua- 
biUty  iollows.    Behearlng  must  be  denied. 

OBOBSBECE,  0.  J.,  concurs. 

CONAWAY.  J.  (dissenting).  It  seems  nec- 
essary to  a  proper  presentation  of  some  of  the 
pidnts  In  which  I  cannot  concur  with  the  ma- 
jority of  the  court,  that  I  now  say  a  few 


words.  In  considering  the  petition  for  a  sec- 
4)nd  rehearing  the  court  says:  "We  do  not 
hold,  however,  that,  even  under  our  statutory 
provisioes,  and  tbe  mortgage  in  question,  the 
lien  of  the  mortgage  attached  to  the  proceeds. 
If  we  did,  there  would  not  arise  any  question 
of  notice  in  the  case."  1  tiave  always  re- 
garded, and  still  regard,  as  elementary  law, 
that  a  chattel  mortgage  does  not  affect,  either 
as  a  Uen  or  otherwise,  third  parties  without 
notice.  I  am  not  particular  whethor  we  say 
that  the  fund  in  the  hands  of  the  mortgagor 
arising  from  the  sale  of  part  of  the  mortgaged 
property  was  charged  with  a  U^i,  or  charged 
with  a  trust.  In  either  case,  it  would  be  by 
virtue  of  the  mortgage,  and  would  not  affect 
third  parties  without  notice  to  them  of  tbe 
lien  or  trust  The  record  was  notice  of  the 
mortgage  and  Its  contents.  It  was  not  notice 
that  any  of  the  mortgaged  property  was  aft- 
erwards sold,  or  that  the  fund  In  controversy 
was  the  proceeds  of  such  sale,  or  charged  in 
any  manner  with  a  Hen  or  trust.  It  further 
seems  clear  to  me,  from  the  evidence,  that 
plaintiff  In  error  had  no  notice  of  the  claim 
of  defendant  in  error  to  tbe  fund,  whether 
arising  from  a  lien,  et  from  a  trust,  or  other- 
wise, until  the  demand  was  made  for  the 
money  after  the  ean8ununatl<Mft  of  all  the 
transacti«ms  out  of  which  this  suit  has  arisen. 
The  onlr  attempt  to  bring  such  notice  home 
toUte  bank,  outside  ot  the  Iinowledge  of  Pfelff- 
er,  the  mortgagor,  of  his  own  personal  busi- 
ness transactioBS,  is  through  the  knowledge 
of  Ooble,  vice  president,  and  acting  cashier  in 
Pfelffer's  absence,  of  Ffelffer's  business,  and 
of  his  financial  condition.  And  he  testifies 
positively  that  he  had  no  knowledge,  at  the 
time  of  the  receipt  of  tbe  draft  by  the  iMink, 
of  the  source  from  which  tbe  money  repre- 
sented by  the  draft  was  derived.  After  Lu- 
men's demand  for  the  money,  he  stated  that 
he  had  no  direct  knowledge  of  the  source 
from  which  tt  was  derived. 

In  regard  to  the  admission  of  evidence  of 
Pfelffer's  dedaratlons,  as  against  the  bank, 
in  addition  to  what  Is  stated  in  the  opinion 
of  the  court,  it  is  to  be  remarked:  Witnesses 
were  permitted  to  testify  that  be  said  that  he 
knew  the  money  was  Lumen's;  that  he  sent 
It  in  good  faith.  Intending  that  Luman  should 
have  it;  and  that  the  bank  had  taken  it,  and 
used  It,  and  he  bad  no  way  of  getting  it.  All 
this  would  be  excluded  on  objection,  unless 
It  were  regarded  as  admissions  of  the  bank. 
So  regarded.  It  must  be,  in  my  opinion,  very 
prejudicial.  And  If  the  language  of  Pfeiffer 
in  regard  to  his  business  transactions  was  re- 
garded as  admissions  of  the  bank,  then  his 
acts  must  liave  been  regarded  as  tiie  acts  of 
the  bank,  and  his  knowledge  as  the  knowl- 
edge of  the  bank.  And,  in  my  opinion,  the 
record  is  not  consistent  with  the  trial  of  the 
case  on  any  other  theory.  I  believe  the  other 
points  of  difference  of  opinion  with  the  court 
are  sufficiently  clear  in  the  former  opinion. 
I  am  of  the  opinion  ttiat  a  new  trial  should  be 
awarded,  ^  t 
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DENMAN  T.  BRODERICK,  Auditor.     (S.  P. 

237.) 
(Supreme  Court  of  CaUfomia.    Jan.  22,  1890.) 

CONBTITCTIONAL  LaW— SPBCIAI.  LbOISLATIOX. 

After  the  legislature,  in  pursuance  of 
Const  art  11,  J  6,  providing  that  it  shall  classi- 
fy municipal  corporations  in  proportion  to  popu- 
lation, had  made  a  classification,  the  first  class 
of  which  comprised  those  containing  100,000  in- 
habitants or  over,  Act  March  28,  1895,  provid- 
ing for  the  appointment  of  a  board  of  election 
commissioners  in  municipalities  having  a  popu- 
lation of  over  150,000  .inhabitants,  was  passed. 
Beld,  that  the  act  was  unconstitutional,  as  spe- 
cial legislation. 

In  bank. 

Petition  by  James  Denman  against  William 
Broderick,  auditor  of  the  city  and  county  of 
San  Francisco,  for  writ  of  mandamus.  De- 
nied. 

Ddmas  &  Shortrldge,  Philip  Q.  Galpln, 
Frank  J.  Sullivan,  and  David  I.  Mahoney, 
for  petitioner.  Garret  W.  McEnerney,  for 
respondent 

McFARLAND,  J.  The  petitioner  claims  to 
be  a  member  of  the  board  of  election  com- 
missioners of  the  city  and  county  of  San 
Francisco,  undo-  a  certain  act  of  the  legisla- 
ture approved  March  28,  1895.  St  1805,  p. 
341.  He  presented  his  demand  for  a  month's 
salary  as  such  commissioner  to  the  respond- 
ent, auditor  of  said  city  and  county,  and  re- 
quested him  to  draw  his  warrant  for  the 
amount  of  such  salary  upon  the  treasurer  of 
said  city  and  county.  The  respondent  re- 
fused to  draw  such  warrant  on  the  ground 
that  said  act  is  unconstitutional,  whereupon 
the  petitioner  presented  his  petition  to  this 
court  for  a  writ  of  mandamus  to  compel  said 
respondent  to  draw  such  warrant 

The  act  in  question  is  entitled  "An  act  to 
add  a  new  article,  to  be  designated  as  article 
4,  to  chapter  1  of  tltie  2  of  part  3  of  the  Po- 
litical Code,  and  also  to  add  six  new  sections, 
relative  to  county,  city,  and  city  and  county 
boards  of  election  commissioners."  The  part 
of  the  act  necessary  to  be  CMisldered  is  a  new 
section  designated  as  section  1075,  and  Is  as 
follows:  "Sec.  1075.  The  board  of  supervisors 
of  each  county  is  ex  officio  the  board  of  elec- 
tion commisslonem  in  and  for  the  county, 
and  the  common  council,  or  other  governing 
body  of  a  city,  Is  ex  officio  the  board  of  elec- 
tion commissioners  in  and  for  such  city:  pro- 
Tided,  that  in  cities  and  cities  and  counties 
of  this  state  having  one  hundred  and  fifty 
thousand  or  more  inhabitants  the  board  of 
election  commissioners  shall  consist  of  four 
persons,  citizens  and  electors  of  such  city,  or 
city  and  county,  each  of  whom  must  be  a 
freeholder,  and  have  been  an  actual  resident 
of  said  city  and  county  at  least  five  years 
preceding  his  appointment,  who  shall  be  ap- 
Itoluted  by  the  mayor:  provided,  that  the  re- 
spective executive  committees  of  the  state 
committees  of  either  of  the  political  parties 
who  may  be  entitled  under  the  provisions  of 


this  act  to  have  members  of  tbeir  party  ap- 
pointed as  members  of  said  board  of  election 
commissioners  shall  have  the  right,  within 
ten  days  after  such  appointment  to  file  with 
the  mayor  a  written  protest  against  the  ap- 
pointment of  a  member  of  said  board  of 
election  commissioners,  as  having  been  ap- 
pointed as  one  of  affiliation  with  said  party, 
on  the  grounds  that  said  appointee  Is  not  a 
person  of  well-known  affiliation  and  standing 
with  said  party  from  which  he  has  been  ap- 
pointed; and  the  mayor  thereupon  shall  make 
another  appointment  In  the  place  of  the  party 
against  whom  the  protest  has  been  filed. 
The  members  of  said  commission  shall  be  In- 
eligible to  any  other  office  of  public  employ- 
ment elective  or  appointive,  during  the  term 
for  which  they  have  been  appointed  and  for 
one  year  thereafter.  Two  of  the  persons  so 
appointed  shall  be  selected  from  the  body  of 
citizens  and  electors  of  such  city,  or  city  and 
county,  of  known  affiliation  witli  and  belong- 
ing to  the  political  party  or  organization 
which  at  the  last  presidential  election  held  in 
such  city,  or  dty  and  county,  polled  within 
said  city,  or  city  and  county,  the  highest 
number  of  votes  cast  for  the  candidates  of 
the  political  party  for  presidential  electors 
at  such  election;  and  the  two  remaining 
members  of  said  board  shall  be  selected  from 
the  body  of  electors  of  such  city,  or  city  and 
county,  of  known  affiliation  with  and  belong- 
ing to  the  political  party  which,  at  the  last 
presidential  election  held  at  such  city,  or  city 
and  county,  i>olled  within  such  city,  or  city 
and  county,  the  next  highest  number  of  votes 
cast  for  the  candidates  for  presidential  elec- 
tors of  a  political  party.  The  members  of 
said  commission  shall,  every  two  yean, 
choose  one  of  their  number  as  chairman:  in 
the  event  of  their  failure  to  select  a  chair- 
man In  five  ballots,  the  oldest  of  said  mem- 
bers In  point  of  years  shall  be  chairman. 
The  persons  first  appointed  as  such  board  of 
election  commissioners  shall  be  appointed  on 
the  first  Monday  of  July,  eighteen  hundred 
and  ninety-five,  and  shall  each  hold  their  of- 
fice for  the  term  of  four  years  from  and  after 
the  date  of  their  appointment,  except  that,  of 
those  first  appointed,  two  (one  belonging  to  ' 
each  political  party  or  organization,  as  afore-  i 
said),  to  be  designated  by  the  mayor,  shall  i 
retire  at  the  aid  of  two  years,  when  their  | 
successors  shaU  be  appointed  by  the  mayor,  i 
Whatever  any  vacancy  shall  occur  In  the  . 
Bald  board,  such  vacancy  shall  be  filled  by  ' 
appointment  as  herein  prescribed,  and  the 
person  so  appointed  to  fill  such  vacancy  shall 
be  selected  in  the  same  manner  and  from  the 
same  political  party  or  organization  with 
which  his  predecessor  in  office  affiliated  and 
belonged  at  the  time  of  his  appolntmeot 
thereto,  and  shall  hold  office  for  the  balance 
of  the  unexpired  term  for  which  be  was  ap- 
pointed. The  salary  of  each  member  of  the 
board  of  election  commissioners  in  and  (or 
said  city,  or  city  and  county,  having  one 
hundred  thousand  or  more  inhabitants,  slitU 
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be  seven  hundred  and  fifty  dollars  per  an- 
num, payable  In  equal  monthly  installments 
out  of  the  treasury  of  such  city,  or  city  and 
county,  In  the  same  manner  as  the  salaries  of 
other  officers  of  such  city,  or  city  and  county, 
are  paid." 

The  constitutionality  of  this  section  is  at- 
tacked upon  several  grounds,  and  it  Is  appar- 
ent that  at  many  points  it  at  least  closely  ap- 
proaches the  line  which  limits  legislative 
power.  Under  our  views  of  the  case,  how- 
ever, there  are  many  standpoints  from  which 
respondent  assails  the  law  which  it  is  not 
necessary  for  us  to  explore.  While  it  may  be 
true,  as  counsel  for  petitioner  says,  that  the 
law  was  intended  for  an  ezcdlent  and 
worthy  purpose.  It  wis  evidently  drafted  in 
ignorance  of  the  constitution  of  the  state, 
or  with  reckless  disregard  of  its  provisions. 
It  is  matter  of  history  that  when  the  pres- 
ent constitution  was  adopted  there  was  a 
great  appreciation  of  the  supposed  evils 
which  bad  arisen  out  of  special  and  local  leg- 
islation, and  there  was  a  strong  purpose  to 
prevent  such  evils  In  the  future.  Perhaps 
some  other  Inconveniences  and  evils  which 
arise  from  too  great  Umitatloii  of  the  legisla- 
tive power  in  this  respect  were  not  fully  an- 
ticipated or  considered.  At  all  events,  the 
constitution  Is  exceedingly  prohibitory  of  the 
iwwer  to  pass  local  and  special  laws;  and 
this  feature  of  the  constitution  should  be  kept 
in  view  by  legislators,  for  a  law  passed  in 
plain  contravention  of  It— whether  good  or 
bad— cannot  be  upheld  by  the  Judiciary.  Sec- 
tion 25  of  article  4  of  the  constitution  ex- 
pressly provides  that  "the  legislature  shall 
not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases,  that  is  to  say"; 
and  then  follow  32  enumerated  cases,  which 
include  nearly  all  subjects  of  legislation  that 
can  be  suggested.  In  addition,  there  is  a 
thirty -third  clause,  which  reads:  "In  all 
other  cases  where  a  general  law  can  be  made 
applicable."  Among  these  enumerated  cases 
are  the  following:  "Ninth.  Regulating  coun- 
ty and  township  business,  or  the  election 
of  county  and  township  officers.  *  •  • 
Eleventh.  Providing  for  conducting  elections, 
or  designating  the  places  of  voting,  except  on 
the  organization  of  new  counties.  •  *  * 
Twenty-^ghth.  Creating  offices,  or  prescrib- 
ing the  powers  and  duties  of  officers  in  coun- 
ties, cities  and  counties,  townships,  election 
•r  school  districts."  As  the  statute  here  un- 
der review  deals  with  subjects  enumerated 
in  said  section  25,  it  follows  that  It  Is  un- 
constitutional if  it  be  local  or  speclaL  But, 
as  it  relates  only  to  a  part  of  the  territory 
and  people  of  the  state,  It  Is  clearly  local 
and  special  (Earle  v.  Board,  55  CaL  488),  un- 
less there  are  some  other  provisions  of  the 
constltntlon  and  soxe  principle  of  law  appli- 
cable thereto  which  take  it  out  of  that  cate- 
gory. 

There  are  two  provisions  of  the  constitu- 
tion which  somewhat  relieve  the  pressure 
against  local  and  special  legislation.    One  is 


section  5,  art.  11,  not  particularly  applicable 
here,  which  provides  that  the  legislature,  for 
the  purpose  of  regulating  the  compensation 
of  county  officers,  may  "classify  the  counties 
by  population";  and  section  6  of  the  same 
article,  which  provides  that  "corporations 
for  municipal  purposes  shall  not  be  created 
by  special  laws,  but  the  legislature,  by  gen- 
eral laws,  shall  provide  for  the  incorporation, 
and  classification,  in  proportion  to  population, 
of  cities  and  towns,  which  laws  may  be  al- 
tered, amended  or  repealed."  Now,  this  court 
has  held  that,  when  there  has  been  a  classifi- 
cation, authorized  by  the  constitution,  of 
counties  or  municipal  corporations,  a  law 
which  applies  to  all  of  any  one  class  Is  not 
Invalid  upon  the  ground  that  it  is  local  or 
special.  The  construction  of  the  constitution 
on  this  subject  has  been  quite  liberal;  it  be- 
ing held  that.  If  the  classification  be  in  other 
respects  such  as  the  constitution  warrants,  the 
fact  that  only  one  or  two  counties  or  munici- 
palities are  put  In  a  class  will  not  invalidate 
It  Cody  V.  Murphey,  89  Cal.  522,  26  I'ac. 
1081.  But  there  must  be  a  classification,  It 
must  be  by  a  general  law  (which,  of  course, 
may  be  amended),  and  the  classification  must 
Include  all  the  counties  or  municipalities. 
Before  1883  the  legislature  neglected  the 
duty  imposed  on  It  by  the  constitution  to 
make  such  classification;  and  its  attempts 
before  that  time  to  legislate  specially  for 
certain  municipalities  were  ield  invalid. 
Desmond  v.  Dunn,  55  Cal.  242;  Earle  v. 
Board,  Id.  489.  In  Desmond  v.  Dunn. the 
court  held  that  "sections  6  and  7  of  article 
11  of  the  constitution  evidently  contemplat- 
ed the  enactment  of  general  laws  providing 
for  all  corporations  for  municipal  purposes, 
and  not  for  some  only;  and  such  laws  must 
be  as  geueral  as  the  subject  to  which  they 
relate."  In  1S83  the  legislature  made  a  clas- 
sification of  municipal  corporations  as  fol- 
lows: "All  municipal  corporations  within 
the  state  are  hereby  classified  as  follows: 
those  having  a  population  of  more  than  one 
hundred  thousand  shall  constitute  the  first 
class;  those  having  a  population  of  more 
than  thirty  thousand,  and  not  exceeding  one 
hundred  thousand,  shall  constitute  the  second 
class,"— and  so  on  to  the  sixth  class;  and 
this  classification  has  never  been  repealed 
or  amended.  St  1883,  p.  24.  Since  then 
this  court,  by  Temple,  C,  said:  "On  the  3d 
day  of  March,  1883,  the  legislature  did,  by  a 
general  law,  as  the  constitution  requires, 
classify  all  the  cities  of  the  state.  The  class 
mentioned  by  the  law  in  question  Is  not  one 
of  those  classes.  It  Is  a  class  created  by  the 
act  itself.  I  am  of  the  opinion  that  this 
cannot  be  done.  Section  5  of  article  11  was 
evidently  intended  to  limit  and  not  to  en- 
large, the  power  of  the  legislature;  and  I 
think  that  it  was  intended  that  the  classifica- 
tion there  authorized  was  to  be  by  a  gen- 
eral law,  in  the  same  sense  and  in  the  same 
way  in  which  it  was  necessary  to  provide 
for  the  incorporation  and  wgauizatlon  of  cit- 
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les  and  towtm.  Legislation  In  ref^rd  to 
Bnch  corporations  tronld  tbereafter  be  made 
by  reference  to  the  ciasses  thus  made.  ♦  •  • 
I  think  a  law  In  conformity  with  this  special 
permission  Id  the  constltatlon  mast  be  a 
law  classifying  all  cities  in  the  state,  or  a 
law  amendatory  of  such  a  law.  It  must 
leave  all  the  mnnieipal  ctorporatlona  classl- 
fled."  Darcy  v.  a^  ot  San  Jose,  lOt  CaL 
642,  38  Pac.  000.  We  see  no  distinction  111 
principle  between  that  case  and  the  case  at 
bar.  In  that  case,  for  the  purpose,  no  doubt, 
of  atfecting  the  eity  of  San  Jose  alone,  an 
act  waa  passed  by  which  a  certain  provision 
was  made  applicable  only  to  "all  cities  cob-- 
talnlng  a  popttlatloa  of  iMt  let*  than  ten 
thousand  not  mere  than  twettty-five  thoti- 
sand";  bat  th«te  was  no^  such  claseiflcatioa 
undef  the  getieral  law.  San  Jose  was  In  the 
third  class,  Whlcli  is  constituted  of  cities 
with  a  population  of  more  than  16,000  and 
not  exceeding  80,000;  ahd  therefore  the  act 
in  questioa  in  that  case  did  not  affect  all  the 
cities  of  the  third  ClasH,  and  was  invalid. 
With  respect  to  the  case  at  bar,  there  Is  no 
classification  of  cities,  or  cities  and  counties, 
"having  one  hundred  and  fifty  thousand  or 
more  inhabitants."  dtles,  or  cities  and  cowi' 
ties,  having  that  number  of  Inhabitants  are  In 
the  first  class,  whleh  Includes  "all  municipal 
corporations  •  •  •  having  a  population  of 
more  than  one  hundred  thousand"  (8t  1883, 
p.  24);  and  the  act  here  In  question,  there- 
fore, does  not  afCect  all  the  corporations  ot 
the  first  Glass.  Moreovef,  there  is  an  at- 
tempt by  the  aet  Itself  to  create  a  class  for  a 
special  purpose,  withorut  reference  to  the  ex- 
isting classification  by  general  law,  which 
was  held  to  be  unauthorised  in  Darcy  v. 
City  of  San  Jose.  It  is,  therefore,  local  aUd 
special,  and  for  that  reason  anconstitational 
and  void. 

We  see  no  force  in  the  point  that  the  re-, 
spondent  has  no  interest  In  the  question  here 
Involved.  The  act  under  which  petitioner 
claims  being  unconstitutional  and  void,  there 
is  no  law  authorisfing  respondent  to  draw 
the  warrant;  and  to  do  the  act  demanded 
of  him  would  be  to  violate  his  ofiScial  duty 
and  oath,  and  subject  himself  to  liabilities 
and  penalties.  Neither  Is  there  any  room 
here  for  the  play  of  the  principle  that  sep- 
arable parts  of  tb  statute  may  l>e  valid 
while  other  parts  may  T)e  unconstitutional. 
All  of  the  parts  of  said  section  1075,  under 
which  alone  petitioner  claims  his  salary,  an& 
alike  Involved  in  the  vice  of  unconstitutional- 
ity. Neither  is  there  any  distinction,  with 
respect  to  the  point  !ie*e  involved,  l)«tween 
cities  and  consolidated  cities  and  counties. 
They  are  both  "municipal  eoipporatloftis," 
and  with  respect  to  the  constitutional  pro- 
visions herein  discussed  they  afe  in  the  same 
category.  Desmond  v.  Dunn,  supra.  The 
views  above  expressed  relieve  us  from  the 
necessity  of  determining  the  many  other  Im^ 
portant  and  serious  objections  made  by  re* 
spondent  to  the  validity  of  the  statute  here  I& 


question.  We  hold  that  it  is  nnconstllntlonal 
and  void  for  the  reasoas  heretofore  given. 
The  prayer  of  the  petition  is  denied,  and  the 
proceedlac  dismissed. 

We  concur:  BBATTT,  O.  J.;  GARODTTK, 
J.;  HARRISON,  J.;  VAN  FLBfiT,  J.;  HSN- 
SHAW,  J.;  TISMPLB,  J. 


a<AHONIDT  et  al.  v.  SAN  FRANOICGO  &  S. 
M.  RY.  CO.    (No.  15,944.) 

(Supreme  Court  of  Callfoniia.    Jan.  16,  189S.) 

Action  by  Mary  Mahoney  and  Other» 
against  the  San  Francisco  &  San  Mateo  Rail- 
way Company  to  recover  for  the  death  ot 
the  husband  and  father  of  plaintiffs.  From 
a  decision  of  department  2  (42  Fae.  968)  re- 
versing a  Judgment  In  favor  of  plaintiffs, 
plaintiffs  apply  for  a  rehearibg  In  bank. 
Modified,  and  rehearing  refused. 

PEft  ODRIAM.  A  hearing  In  bank  is  de- 
nied, but  that  portion  ot  the  opinion  com- 
meneing  with  the  sentence.  "I  think  the 
court  also  erred  In  discharging  the  luror 
Cooper  trom  the  panel,"  down  to  and  includ- 
ing the  phrase,  "If  a  new  panel  had  been 
taken  they  could  still  Insist  upon  their  ex- 
ception," is  eliminated  theretrom. 

GAROUTTB,  J.  (dissenting).  I  think  a  re- 
hearing should  be  granted,  and  the  judgment 
affirmed. 


RUNK  V.  SAN  DIEGO  FLUMfi  CO.  et  aL 

(L.  A.  4.) 
(Supreme  Court  of  California.     Jan.  28,  1896.) 

UaIiKUOCS  PROSEOUTIOH  —  COMPIUIHT  — 

Sdfficienot. 
A  complaint  against  a  flume  company  al' 
leging  Incorporation  of  defendant;  that  defend- 
ant maliciously  had  plaintiff  arrested  and  im- 
prisoned, necessitating  bail,  and  tried,  on  a 
charge  of  interfering  with  its  flume  meters  with- 
out authority;  that  he  was  tried  and  duly  ac- 
quitted; that  by  these  acts  he  was  injured  in 
reputation,  and  suffered  great  anxiety,  to  tiis 
damage  in  a  certain  aum. — sufiBciently  states  a 
cause  of  action  for  malicious  prosecution. 

CommissionerB'  decidon.  Departmeat  2. 
Appeal  from  superior  court,  San  Diago  cenn- 
ty;   E.  8.  Torrance,  Judge. 

Action  by  J.  B.  Rank  against  the  San  Diego 
Flume  Company  and  otlieis  tor  malk-ioo* 
prosecution.  From  a  Jodgmeot  tot  defend- 
ants, plaintiff  appeals.     Reversed. 

Altken  &  Smith,  for  appellant.  HcEtonald 
&  McDonald  And  Works  ft  WArks,  tor  r« 
spondents. 

VAN  OLIEF,  0.  Actl«fi  to  f««otw  dam- 
ages for  an  alle^  mallciom  pfose<cu^n.  A 
demurrer  to  the  complaint  on  the  grounds  that 
it  does  not  state  a  e&v»e  of  aetion,  that  In 
specified  particulars  it  is  une^fain,  and  that 
two  causes  of  action  ara  impfuperly  Joined 
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ttierelB,  was  nutained  by  the  trial  conrt;  and 
thereupon,  plaintiff  declining  to  amend  his 
complaint.  Judgment  passed  for  defendants^ 
Plaintiff  appeals  from  the  Judgment,  and  eon- 
tenda  that  the  court  erred  in  sustaining  the 
demurro'.  The  following  is  a  copy  of  the 
complaint:  "(1)  That  en  the  19th  day  of  July, 
A.  Di  1894,  the  said  defendants,  contrlTing 
and  maliciously  intending  to  Injure  the  said 
plaintiff  in  his  good  name  and  reputation,  and 
to  cause  him  to  be  imprisoned,  falsely  and 
maliciously,  and  without  any  reasonable  or 
probable  cause  therefor,  procured  and  caused 
plaintiff  to  be  charged  b^ore  B.  J.  BuBign,  a 
Justice  of  the  peace  of  6an  Diego  township, 
coanty  ef  San  Diego,  state  of  Oallfomla,  With 
the  crime  vtt  'Without  authority  from  the 
San  Diego  Flniiie  Ciompany  (a  corporation), 
of  said  county,  or  any  agent  thereof,  did  raise, 
dlatsrb,  aad  open  an  appurtenance  attached  Ut 
a  flume  bdonging  to  said  San  Diego  Fluma 
Company,  then  and  tbere  used  for  the  puF' 
pose  of  holding  and  Conveying  Water  for  Bgrl> 
cnltoral  and  domestic  uses,  and  which  said 
appurtenance  was  so  attached  to  Said  flume 
or  conduit  for  the  piupose  of  measuring  and 
coBtrolling  water  held  and  tonveyed  in  and 
by  said  flume  or  conduit,  and  used  for  said 
purpo8^'<— and  thereupon  caused  Said  Justice 
to  Hialce  out  a  warrant,  in  due  form  of  law 
under  bia  hand,  for  the  apprehension  of  plain- 
tiff, and  Calsely  and  maliciously,  and  without 
probable  eause  therefor,  caused  plaintiff  to  b« 
arrested  on  said  charge,  and  to  be  Imprison- 
ed for  two  bouts,  and  compelled  to  give  ball 
In  the  snm  of  one  hundred  dollars  ($100)  for 
bis  release.  (2)  That  on  the  Slst  day  of  July, 
188i,  at  the  trial  of  said  cause,  the  plaintiff 
was  acquitted  of  said  crime,  and  said  ptosecu* 
tion  la  wholly  ended  and  determined.  (3)  That 
by  means  of  which  said  acts  the  plaintiff  hat 
be^  greatly  injured  in  his  credit  and  reputa^ 
Uon,  and  brought  into  public  scandal,  infamy, 
and  disgrace,  and  has  suffered  great  anxiety 
and  pbin  of  body  and  mind,  to  bis  damage  in 
the  stun  of  fire  thousand  doUars,  and  has 
been  forced  to  lay  out  and  expend  the  sum  of 
one  hundred  doHars  In  procuring  his  discharge 
fnMD  Bald  imprisonment,  and  in  defending 
himself.  (4)  That  the  defendant  San  Diego 
Flume  Company  is  a  corporation  duly  organ- 
ised under  and  by  virtue  of  the  laws  of  the 
state  of  OAllfOrbia,  and  has  its  principal  place 
of  business  at  San  blego,  California.  Where- 
fore plaintiff  demands  Judgment  against  said 
defendants  for  the  sum  of  five  thousand  one 
hundred  dollars  ($5,100),  and  all  costs  of  suit." 
The  (Hitass  Was  tabmitted  to  this  court  by 
written  stipulation,  "upon  the  briefs  of  the  re^ 
spectlve  parties  now  [then]  on  file."  But 
tbete  Is  no  brief  on  file  on  the  part  of  respond- 
ents; Abd,  without  aid  from  counsel  for  re- 
spondents,! have  been  unable  to  perceive  that 
the  comiJalnt  is  open  to  attack  upon  any 
ground  specified  in  tjie  demurrer.  It  seems 
to  state  a  single  cause  of  action,  conformably 
to  the  precedents,  and  with  sufficient  certain- 
ty,   8  Chit  PL  9-  KS;     Work,  Prac,  ft  PI. 


211,  212;  1  Boone,  Oode  PL  |  167;  2  Boone, 
Code  PL  p.  872;  Bates,  PL  600;  2  Oreenl. 
Bt.  I  449;  TOTmsh.  Sland.  ft  L.  {  420  et 
seq.;  Dniez  ▼.  Domec,  18  CaL  88;  Bastln  v. 
Bank  at  Stockton,  66  CaL  123,  4  Pac.  1106; 
Krauae  v.  Spiegd,  94  Oal.  370,  29  Pac.  707. 
See,  also.  Pen.  Code,  |  6&4,  tinder  which  the 
alleged  proaecntion  of  plaintiff  in  the  Justice's 
aourt  was  probably  lntbnded>  I  think  the 
Judgment  should  be  reversed,  and  the  cause 
remanded,  with  dfarection  that  the  court  betow 
overrule  the  demurrer. 

We  ooDcor:      BBLCBBR*  O.;   SBABI.S,  C. 

PBR  CURIAM.  For  tbe  reasons  stated  in 
the  foregoing  epibion  the  Judgment  is  revers- 
ed, and  the  court  briow  is  IdstruMed  to  ever' 
mie  the  demiirrfer. 


BARRETT  t.  SUPERIOR  OOURT  OF 

PLACER  COUNTY.  (B.  P.  8ie.)> 

(Bapreme  Oodrt  of  Callfdmia.     Jan.  29,  1896.) 

Administrator  —  HsAhiKo   on    BorriciBiicr  at 

BoHiy— Appbarahcb— Sbbviob  of  Oanaa 

—Wait  SB. 

1.  An  administratrix  cited  to  appear,  under 
the  provisions  of  Code  Civ.  Proc.  jj  1394,  1395, 
for  ti  bearing  as  to  the  sufficiency  of  her  bond, 
and  who  appears  in  person  and  by  attorney  oa 
the  ISrst  day  of  such  bearing,  cannot  object  to 
the  jurisdiction  or  the  court  to  enforce  an  order 
entered  at  a  date  to  which  the  hearing  was  ad- 
journed, and  which  order  was  excepted  to  by 
her  attorney,  on  the  ground  that  such  order  was 
not  served  on  her;  no  service  being  required  by 
the  statute,  and  ehe  being  constructively  present 
in  court 

2.  An  administratrix  who  tenders  a  new 
bond  required  by  an  order  of  the  court,  though 
not  within  the  time  fixed,  thereby  waives  service 
of  the  order,  if  it  were  necessary. 

In  bank. 

Petition  of  Maggie  O.  Barrett  against  the 
superior  court  of  Placer  county  (J.  E.  Prew- 
ett,  Judge)  for  a  writ  of  review.    Denied. 

Oeo.  B.  Merrill,  for  petitioner.  John  M> 
Fulweiler,  for  respondent 

HARRISON,  J.  The  petitioner  was  ap- 
pointed the  administratrix  of  the  estate  of 
Joseph  Byrne,  deceased,  January  28,  1S05; 
and  having  filed  an  undertaking  as  such  ad- 
ministratrix, in  accordance  with  the  order 
of  the  Court,  therefor,  in  the  sum  of  17.000, 
with  two  sureties,  who  were  approved  by 
said  court,  letters  of  adminlBtration  were  is- 
sued to  her,  June  IB,  1895,  the  Judge  of  said 
court,  of  his  own  motion,  ordered  a  citation 
to  be  Issued  to  the  luretiee  on  said  undertak- 
ing, reanlHng  them  to  appear  before  him  at 
the  conrt  room  lb  said  county  on  the  24th 
day  of  June,  to  be  examined  touching  their 
property  and  its  vaJu^,  and  that  a  citation  be 
issued  also  to  the  administratrix,  requiring 
her  presence  at  said  bearitag.  In  obedience 
to  said  citation  said  sureties  and  the  admin- 
istratrix appeared  at  said  time  and  place, 


had  the  sureties  were  then  fficamlted  by  tbi 
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judge,  and  the  further  hearing  continued  for 
one  week.  July  Ist  an  order  was  made  and 
entered  by  said  court  to  the  effect  that  said 
sureties  were  insufficient,  and  requiring  the 
administratrix  to  file  additional  security 
within  Ave  days.  This  order  was  not  served 
upon  the  administratrix,  nor  was  any  notice 
thereof  given  her,  nor  was  any  order  made 
that  she  be  notified  thereof.  July  9,  1895, 
an  order  was  made  by  the  court  suspending 
the  powers  of  the  administratrix,  and  also 
another  order  appointing  a  special  adminis- 
trator of  said  estate.  The  present  applies^ 
tlon  is  for  a  writ  of  review,  and  to  annul  the 
last-named  orders,  upon  the  ground  that  they 
were  without  the  Jurisdiction  of  the  court 
The  ground  upon  which  it  is  claimed  by  the 
petitioner  that  the  order  was  without  the 
Jurisdiction  of  the  court  is  that  no  notice  of 
the  order  requiring  her  to  give  the  additional 
security  was  ever  served  upon  her,  and  that 
before  she  could  be  in  default  for  not  com- 
plying therewith  she  was  entitled  to  notice 
thereof,  and  that  without  such  service  of 
notice  the  court  had  no  power  to  make  an 
order  visiting  her  with  any  penalty. 

The  proceedings  were  taken  under  the  pro- 
visions of  section  1394,  Code  Civ.  Proc.,  and 
the  petitioner  was  present  in  person  and  by 
her  attorney  at  the  hearing  under  the  cita- 
tion. At  the  close  of  the  examination  on  that 
day  an  order  was  made  by  the  court,  and 
entered  in  Its  minutes,  "that  the  further 
hearing  of  the  matter  be  regularly  continued 
and  deferred  for  one  week,  to  wit,  July  1, 
1895,  at  1:30  p.  m."  July  1st  the  court  made 
an  order  finding  that  the  sureties  were  insuffi- 
cient, and  "that  said  administratrix,  within 
the  five  days  next  ensuing,  cause  to  be  exe- 
cuted and  presented  to  this  court,  or  the 
Judge  hereof,  for  approval,  additional  se- 
curity, as  follows"  (specifying  the  amount); 
and  it  was  also  stated  In  this  order,  "that 
said  administratrix  is  represented  in  court 
at  the  time  of  the  rendition  and  entry  of  this 
order  by  her  attorney,  and  that  she  was  reg- 
ularly cited  to  be  present  at  this  hearing." 
The  minutes  of  this  day  were  subsequently 
amended  by  the  court  to  show  "that  said  ad- 
ministratrix was  represented  in  said  court  at 
said  time  by  her  attorney,  W.  B.  Lardner. 
and  that  sfUd  Lardner  then  and  there,  on 
her  behalf  excepted  to  the  said  order  requir- 
ing further  security,  and  granting  her  filve 
days  within  which  to  give  the  same."  July 
9th  an  additional  bond  was  presented  on  be- 
half of  the  administratrix,  with  a  request  by 
her  counsel  that  the  same  be  approved  by 
the  court.  This  request  was  denied,  and 
the  court  then  made  an  order  "that  the  right 
of  the  administratrix  to  the  administration 
of  this  estate  cease,"  and  on  the  same  day 
made  another  order  "that  her  powers  aa 
such  administratrix  be  and  the  same  are 
hereby  suspended,  and  her  letters  aa  such 
revoked,  until  a  further  hearing  upon  the 
question  of  her  permanent  removal,  now 
pending,  be  heard  on  September  12,  1895." 


The  administratrix  was  present  in  person, 
and  was  also  represented  by  her  attorney,  at 
the  hearing  oa  June  24tb;  and,  if  the  court, 
at  the  close  of  the  hearing  on  that  day,  had 
determined  that  the  sureties  were  insuffi- 
cient, and  made  the  order  requiring  her  to 
give  additional  security  within  five  days,  it 
would  have  been  a  personal  direction  to  her 
to  that  eCFect,  and  her  failure  to  comply  with 
such  order  would  have  caused  her  right  to 
the  administration  to  cease.  Section  1395 
does  not  require  any  order  to  be  served  upori 
the  administratrix,  but  declares  that  the 
mere  failure  to  give  the  security  within  the 
time  fixed  by  the  Judge's  order  shall  of  Itael! 
without  any  further  action  on  the  part  of  the 
court,  cause  the  right  of  the  administrator 
to  the  administration  to  cease.  The  con- 
tinuance of  the  hearing  from  June  24tb  tc 
July  1st  had  the  legal  effect  to  continue  un- 
til that  day  the  appearance  In  person  and 
by  attorney,  which  the  administratrix  made 
on  the  24th  of  June,  and  to  give  to  the  order 
that  was  made  on  the  Ist  of  July  the  sam« 
effect  as  if  it  had  been  made  at  the  close  of 
the  hearing  on  the  24th  of  June.  Having 
taken  an  exception  to  the  order  when  it  was 
made,  it  would  not  be  competent  for  the  ad- 
ministratrix afterwards  to  make  the  objec- 
tion that  the  order  had  not  been  served  upon 
her.  Her  subsequent  re<iiueet  to  the  court 
to  approve  "the  additional  bond  heretofore 
required  by  the  court"  must  also  be  regarded 
as  a  waiver  of  the  service  of  the  order,  even 
if  a  service  thereof  was  required. 

Upon  the  failure  of  the  administratrix  to 
file  the  additional  security  required  by  the 
order  of  June  24th,  and  the  consequent  cessa- 
tion of  her  right  to  the  administration  of  the 
estate,  tlie  court  was  required  by  section 
1395  to  appoint  as  administrator  "the  person 
next  entitled  to  the  administration  on  the  es- 
tate, who  will  execute  a  sufficient  bond,"  and 
was  authorized  to  make  an  order  suspending 
the  powers  of  the  petitioner  until  such  far- 
ther appointment  could  be  made,  and  In  the 
meantime  to  appoint  a  special  administrator 
of  the  estate.  Code  Civ.  Proc.  {  141L  llie 
alternative  writ  heretofore  Issued  is  dischar- 
ged. 

We  concur:  BBATTY,  O.  J.;  GABOUTTB, 
J.;  VAN  FLEET,  J.;  McPARLAND,  J.; 
TEMPLE,  J.;   HENSHAW,  J. 


PEOPLE  T.  VAN  EMAN.    (Or.  68.) 

(Supreme  Court  of  California.    Jan.  28,  1896.) 

Ehbezzlrmest  —  Indictment  —  Au.boatio)(  or 
Owsekship—Evidesoe—Othbr  Crimes— Admh- 
SIGNS  —  Cross-examination  —  Rebuttal  —  I»- 

8TUUCTIONS  AS  TO  DEFENDANT'S  CREDIBILITT. 

1.  In  an  indictment  for  embezzlement  of 
money  collected  by  defendant  aa  an  agent  from 
a  debtor  of  bis  principal,  after  hia  discharge, 
the  debtor  may  properly  be  alleKed  as  owner. 

2.  In  such  a  case  a  demand  by  the  debtor 
for  the  return  of  the  money  is  not  necessary. 

3.  In  a  prosecution  against  an  agent  for  em- 
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tienlement  of  money  collected  by  h!m  from  a 
debtor  of  hb  principal,  after  tiis  discharge,  the 
indictment  alleging  ownership  in  the  debtor,  evi- 
dence  of  embezzlement  from  the  principal  about 
the  same  time  is  admissible. 

4.  In  embezzlement  against  an  agent,  re- 
ceipts ^ven  by  him  to  debtors  of  bis  principal 
OTer  hia  own  name  are  admissible  in  evidence 
against  him. 

5.  That  defendant's  counsel  on  cross-exam- 
tnation  presented  a  paper  to  the  witness,  and  re- 
iioested  him  to  Identify  certain  entries  therein, 
but  did  not  offer  the  paper  or  the  items  in  evi- 
dence, does  not  entitle  the  prosecution  on  re- 
examination to  introduce  the  paper  in  evidenee. 

6.  In  a  prosecution  for  embezzlement,  it  is 
«rror  to  allow  the  prosecution  to  cross-examine 
defendant  as  to  bets  made  by  him  at  a  race 
track,  defendant  not  having  testified  in  regard 
tiiereto  on  Us  examination  in  chief. 

7.  It  is  error  to  allow  witnesses  to  reiterate 
their  testimony  under  the  guise  of  rebuttal. 

8.  Under  Const,  art.  6,  S  19,  prohibiting 
)ndge8  from  instmcting  in  criminal  cases  as  to 
the  matters  of  fact,  an  instruction  to  the  jui7 
on  defendant's  testimony  that  in  "weighing  his 
testimony  you  are  to  consider  what  he  has  at 
rtakc.  You  are  to  consider  the  temptations 
bronght  to  bear  upon  a  man  in  his  situation  to 
tell  a  falsehood  for  the  purpose  of  inducing  yon 
to  acquit  him  or  to  disagree,"  is  ground  for  re- 
vetsaL 

Department  2.  Appeal  from  superior  court, 
city  and  connty  of  San  Francisco;  W.  R. 
Dalngerfield,  Judge. 

W.  W.  Van  Eman  was  convicted  of  em- 
bezzlement, and  appeals.    Reversed. 

Bmner  &  Bmner,  for  appellant.  Atty.  Gen. 
Fitzgerald,  for  tbe  People. 

McFARLAND,  J.  Tbe  defendant  was  char- 
ged with  embezzling  $100,  tbe  property  of 
one  J.  Poppa,  and  was  convicted.  He  ap- 
peals' from  the  judgment,  and  from  an  order 
denying  his  motion  for  a  new  trial.  Al- 
though the  case  must  be  reversed  for  rea- 
sons bereinafter  given,  a  few  ot  the  points 
made  by  appellant  which  are  not  tenable 
must  be  noticed  becanse  they  may  arise  up<m 
another  trial. 

1.  It  Is  contended  that  the  money  alleged 
to  have  been  embezzled  was  not  the  property 
of  Poppa,  but  was  the  property  of  the  Savage 
Commercial  Company.  The  appellant  had 
for  several  years  been  the  agent  of  said  com- 
pany, with  authority  to  sell  goods  and  collect 
bills.  He  had  sold  goods  frequently  to  Pop- 
pa, and  had  collected  tbe  amounts  due  said 
company  for  said  goods.  On  December  13, 
18S3,  be  collected  from  Poppa  the  $100  al- 
leged to  bave  been  embezzled.  Now,  wit- 
nesses for  the  prosecution  testified  that  ap- 
pellant bad  been  discharged  from  tbe  employ 
«f  said  company  several  days  prior  to  said 
December  13tb.  If  this  is  true,  tben  there 
was  DO  fatal  variance  between  tbe  Indict- 
ment and  the  proof;  and,  in  that  event,  the 
fact  tbat  Poppa  was  not  notified  of  appel- 
lant's discharge,  and  therefore  could  compel 
the  company  to  credit  him  with  the  money, 
makes  no  difference  If,  however,  appellant 
bad  not  been  discharged  on  the  13tb,  then  the 
money  was  tbe  property  of  said  company, 
'  and  appellant  could  not  be  convicted  under 


the  indictment  We  do  not  think  tbat  a  do* 
mand  by  Poppa  on  appellant  for  the  money 
was,  under  the  circumstances,  necessary. 
We  do  not  think  tbat  the  court  erred  in  al- 
lowing evidence  tending  to  show  other  em- 
bezzlements by  appellant  of  moneys  of  said 
company  about  the  time  of  tbe  alleged  em- 
bezzlement charged  in  this  indictment.  Nei- 
ther do  we  think  tbat  tbe  court  erred  in  ad- 
mitting receipts  given  by  appellant  over  bis 
own  signature  to  certain  customers  of  said 
company.  We  do  not  mean  to  say  tbat  sucb 
a  receipt  would,  itself,  t>e  sufilclent  to  show 
an  embezzlement;  but  it  would  be  an  act  of 
a  defendant  admissible  as  evidence  on  tliat 
issue.  Tbe  question  presented  in  Ford  v. 
Smith,  6  CaL  814,  was  a  very  different  one. 
There  it  was  attempted  to  introduce  the  re- 
ceipt of  a  third  party  to  prove  that  the  de- 
fendant in  that  case  had  paid  money. 

2.  On  the  cross-examination  of  the  people's 
witness,  Ade,  counsel  for  appellant  presented 
a  paper  to  the  witness  and  asked  him  to  iden- 
tify two  items  In  it,  but  did  not  offer  the  pa- 
pe^  or  tlie  items  in  evidence.  On  re-ezam- 
inatlon  the  prosecution  offered  the  paper  in 
evidence  hi  explanation  of  the  two  items,  and 
it  was  admitted  over  api>ellant's  objection; 
but  as  the  appellant  had  not  offered  the  items 
in  evidence,  it  was  clearly  erroneous  to  allow 
tbe  introduction  of  tbe  paper  by  the  prosecu- 
tion at  that  time.  The  court  also  erred  la 
allowing  appellant  to  be  cross-examined  about 
some  bets  which  he  made  on  said  December 
13th,  at  the  race  track.  It  was  not  proper 
cross-examination,  for  It  was  not  a  matter 
about  which  be  testified  in  chief,  nor  was  it 
relevant;  and  its  effect  was  to  prejudice  ap- 
pellant in  the  minds  of  tbe  jurors.  We  think 
that  the  court  improperly  allowed  witnesses 
for  the  prosecution  to  reiterate  their  testi- 
mony under  the  guise  of  rebuttal.  There 
are  also  minor  points  made  on  alleged  errors 
in  rulings  on  tbe  admissibility  of  evidence, 
which  are  hardly  of  importance  enough  to 
demand  special  notice. 

3.  But,  whether  or  not  tbe  errors  above 
noticed  are  sufficiently  grave  to  cause  a  re- 
versal, the  judgment  and  order  appealed 
from  must  be  reversed  on  account  of  the  in-  • 
structions  given  by  the  court  to  the  Jury  on 
the  subject  of  the  credibility  of  the  appel- 
lant as  a  witness.  If  the  question  were  en- 
tirely an  open  one,  we  would  feel  constrain- 
ed to  hold,  upon  principle,  that  any  Instruc- 
tion at  all  as  to  tbe  credibility  of  any  wit- 
ness, or  the  welgtat  to  be  given  to  his  testi- 
mony, is  violative  ot  section  19  of  article  6 
of  tbe  constitution,  which  provides  that 
"judges  shall  not  charge  jurors  with  respect 
to  matters  of  fact,"  and  section  1847  of  the 
Code  of  Civil  Procedure,  which,  referring  to 
a  witness,  provides  that  "the  jury  are  tbe 
exclusive  judges  of  bis  credibility."  But  in 
People  V.  Cronin,  34  Cal.  191,  which  was  de- 
cided nearly  a  generation  ago,  an  instruction 
was  approved  which  stated  in  general  terms 
that,  when  a  defendant  had  app^ffed  bim- 
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8^  AS  a  wltn«n,  the  Jnty  sbotM  a6aadet 
the  Bituatloa  under  trhiob  be  gave  bki  teatt*- 
mony,  the  conseqaences  to  Mm  from  tkv 
result  of  the  trial,  and  the  inducementg  and 
teBOfptatlons  "which  would  ordinarily  influ- 
ence a  person  in  his  situatioa."  During  suo- 
ceedlng  years  a,  similar  instruction  was  aerr- 
er&I  times  approved,  and  as  distrlet  attor- 
neys and  trial  courts  persisted  In  asking  for 
and  giving  It  on  all  occasions,  It  was  evident 
that  the  rale  could  not  be  changed  without 
causing  reversals  in  nearly  every  case  on  Its 
way  here  by  appeali  Moreover,  the  InstFoc* 
tiOD  la  the  Cronln  Case  was  very  general  in- 
Its  languaige,  and  could  ftardly  be  emastnted 
as  an  lntlmati«B  tmn  Vao  Judge  that  ke 
doubted  tite  trutb  of  the  defendant's  teBtt< 
mony  In  a  particular  ease,  and  as  thei«f«ra 
it  cotfld  probably  do  no  harm,  it  was  n» 
doubt  better  to  allow  the  rale  to  stand  thaa 
to  disturb  the  course  of  jnstiee  in  maAy 
eases  by  orerruling  It.  But  trial  ceurtSf 
moved,  no  d«ubt,  in  many  instances  by 
prosecntlsg  officers,  began  te  gradually  ex-> 
pcnd  the  cronia  iastructlon,  and  te  Babatir 
tnte  for  tt  their  own  language;  and  the 
danger  of  that  eourse  has  been  many  times 
pointed  out  by  this  court  It  wiU  be  iHTofita- 
ble,  perhaps,  to  notice  here  a  few  o<  the 
opinions  and  decisions  upon  the  subject, 
with  the  hope  that  officers  intrusted  with  the 
administration  of  the  criminal  law  who  have 
not  read  those  opinions  and  decisions  may 
happen  to  notice  the  present  opinion. 

In  People  v.  Murray,  86  Cal.  81,  24  Pac. 
802,  the  court,  qpeaking  of  the  Oronin  in- 
struction, said:  "That  instruction  has  been 
affirmed  in  subsequent  cases,  and  it  is  now 
too  late  to  question  its  correctness;  but  if 
courts  and  prosecuting  attorneys  think  it 
their  duty  to  have  an  instruction  on  that 
sabject  in  every  case,  they  should  be  careful 
to  go  no  further  in  that  direction  than  courts 
have  already  gone.  An  instruction  giving 
the  general  rule  can  do  no  harm,  and  is  not 
of  much  consequence,  for  every  IntelllgMit 
Juror  knows,  without  any  Instruction  on  the 
subject,  that  a  defendant,  whetJier  innocent 
or  guilty,  is  deeply  interested  In  being  ac- 
quitted. But  when  such  an  instruction  Is  re* 
Iterated,  and  put  into  exceedingly  strong 
language,  so  as  to  give  it  peculiar  emphasis. 
It  is  too  apt  to  lead  the  jury  to  believe  that 
the  court  tiiinks  the  defendant  in  the  par- 
ticular case  on  trial  to  be  unworthy  ot  be- 
lief. The  credibility  of  the  witness  in  such 
a  case  should  be  left  as  much  as  possible  to 
the  jury."  In  People  v.  FauIke,  06  CtA.  20^ 
80  Pac.  837,  the  court,  after  alluding  to  the 
Oronin  Instruction,  and  saying  "that  It  is  too 
late  now  to  question  its  correctness,"  and 
that  "it  Is  an  instruction  that  ean  rarely  be 
necessary,"  and  alluding  to  the  dauger  of 
changing  it,  say:  "If  district  attorneys, 
as  w^  as  courts,  would  be  careful  while 
framing  Instructions  not  to  treed  upon  that 
dangerous  borderland  which  lies  between 
matter  of  fact  and  matter  of  law,  the  result 


of  tiw  trial  would  rarely  be  changed,  anA 
the  occasion  for  an  appeal  would  be  avoided. 
After  a  proposition  of  law  Invotved  in  an  In- 
struction has  been  often  approved  upon  atK 
peal,  the  trial  court  will  obviate  further  ap- 
peal thereon  if  It  will  limit  its  Instruetioot 
upon  that  proposition  to  the  terms  iu  which 
it  has  been  approved,  rather  than  attempt  a 
variation  upon  such  terms."     In  People  v^ 
(yBrieU,  96  GaL  182,  31  Pac.  46,  the  court. 
Breaking  of  a  like  Instmetlon,  say:    "As  a 
slight  change  in  the  phraseology  of  the  tan 
struction,  however.  Is  liable  to  be  construed 
aS  going  beyond  the  limits  of  what  has  been 
appsored,  it  weald  be  a  safer  ceurse,  and 
one  which  would  work  Ae  injustiae  t»  th» 
people.  If  it  Were  entirely  omitted  from  the- 
instructions  asked  and  given  on  betialf  of 
the  prosecution."     In  People  v.  Gurry,  108- 
Cat.  540,  37  Pac.  508,  the  conrt,  speaking  of 
a  similar  Instruction   about  a  defendant'^ 
testimony   as   a   witness,  say:     "We  nave- 
often    suggested   that   the   better   practioe 
T^ould  be  to  refrain  from  instructing  jurors 
to  the  effect  as  evidenced  by  the  foregoing 
Instruction,  but  the  suggestion  appears  to- 
fall  upon  stony  places,  and  brings  forth  no 
results.    We  shall  limit  the  rule  strictly  as 
it  has  been  heretofore  declared,  and  new 
trials  will  be  the  result  if  those  limits  are 
overstepped  to  any  extent."     In  People  v. 
Lang,  104  Cal.  368,  37  Pac.  1031,  the  court 
quoted  with  approval  the  language  used  in 
the  opinion  in  People  v.  Murray,  supra.    Ii> 
People  V.  Anderson,  105  Cal.  35,  88  Pac.  j>13, 
the  court,  speaking  of  a  similar  Instruction, 
said:    "While  the  instruction  is  not  so  wide 
a  departure  from  instructions  which  have 
been  allowed  to  pass  by  this  court  as  not 
fumisfaing  sufficient  ground  for  reversal,  w» 
deem  it  proper  to  again  call  attention  to  the 
criticism  of  similar  instructions  in  the  re- 
cent cases  of  People  t.  Murray,  86  CaL  3U 
24  Pac.  802,  People  v.  Curry,  103  CaL  548, 
37  Pao.  503,  and  People  ▼.   Lang,  104  Cal. 
363,  37  Pac.  1081."    In  People  v.  Hertz,  105- 
Cal.  663,  39  Pac.  32,  the  trial  court  had  un- 
dertaken to  carry  the  doctrine  so  far  as  to- 
Include  the  relatives  of  the  defendant;  and 
the  court,  in  its  opinion  reversing  the  case, 
said:     "An  Instruction  to  the  jury  bearing 
upon  the  credibility  of  a  def«idant'e  testi- 
mony is  not  looked  upon  with  favor  by  this 
court     We  have  repeatedly  frowned  upon 
the  doctrine,  and  said  that  it  would  be  limit- 
ed within  the  strictest  lines."    And  in  the- 
reeent  case  of  People  v.  Shattuck,  42  Pac. 
315,  In  which  the  judgment   was  reversed 
for  an  instruction  touching  the  testimony  ot 
a  relative  of  the  defendant  and  In  which, 
the  case  of  People  v.  Herts,  supra,  was  ap- 
proved, the  court  said:    "The  court  has  fre- 
quently hinted  that  a  similar  instruction  in. 
regard  to  the  defendant  is  erroneous,  be* 
cause  It  violates  the  constitutional  provislos 
that  the  judges  shall  not  charge  juries  wltli 
respect  to  matters  of  fact" 
As  to  the  geaeral  proposition  that  a  Judg»  - 
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Is  prectadad  frodi  Inatrncttag  flfeotit  tbe  oeA- 
Iblllty  of  a  wttneaa,  or  any  matter  of  tect, 
see  People  y.  McNamara,  04  Oal.  600,  29  Pac. 
903;    People  t.  Ceaeaa,  90  Cal.  38S,  27  FM, 
300;  People  t.  TraTera,  88  Cal.  233.  26  Pac. 
88;    People  t.  Fong  Chlsg,  78  Cal.  169,  20 
Pac.  896;   People  ▼.  Dldc,  84  Oal.  603;   M» 
Minn  T.  Wbdan.  27  Oak  829;  Peapie  r.  Staa- 
ton.   106  CaL   142,   88  Pac.  S26;    People  ▼. 
ChoTOSkl.  96  Oal.  648,  80  Pac.  791.    iBBtrno- 
tlona  abont  the  oredlbiUty  of  a  defeada^nt  aa 
a  witneaa  are,   mr  doabt,  aeaoetlmeB  gtrea 
through  habitt  o*  t*  roasd  ent  a  otaarge;  Iml, 
conaiderlaff  tke  many  expreasioas  of  o^alon 
and  decWona  above  referred  to^  tt  la  dlfflndt 
to  logically  sttribnte  the  gttlng  atf  any  la* 
stmctloB  whaterer  oa  the  aabject  to  anjrUdxv 
dae  than  a  purpose  to  expreaaly  dtepange  a 
witneas  before  a  ]im7,— the  very  thtag  that 
a  conrt  has  no  authority  to  do.    Howeref ,  If 
the  language  uaed  be  kept  well  -within  the 
general    terms    of    the    inatruetlon    iu    the 
CroBln  Oaae,  this  court,  for  the  reason  that 
has  been  so  freqoently  girea,  will  mt,  on 
account  of  such  language,  reverse  the  lad#- 
ment;    but  when  the  language  uaed  la  auob 
as  to  strongly  suggest  to  the  ^oiy  that  la 
the  case  then  before  them  the  defendant  tea- 
tified  falsely,  or  to  Intimate  that  such  la  the 
opinion  of  the  court,  then  the  Jadgment  caa> 
not  stand.    And  In  the  case  at  bar  we  thtak 
that  the  language  used,  as  was  said  in  Few- 
pie  T.   Murray,  supra,  tended  to  "lead  the 
Jury  to  beliere  that  the  oonrt  thinks  the 
defendant  in  the  particular  case  on  trial  to 
be  unworthy  of  belief."  There  was  consider- 
able said  in  the  charge  about  the  defend- 
ant'a  testimony.    The  jury  was  called  upon 
to  consider  "what  he  aald,"  and  "what  he 
didn't  aay";  and  they  were  finally  told:    "In 
weighing  his  testimony  you  are  to  consider 
what  he  has  at  staker    You  are  to  consider 
the  temptations  that  may  be  l»oaght  to.  bear 
upon  a  man  in  his  situation  to  tell  a  false- 
hood for  the  purpose  of  inducing  you  to  ac- 
quit bian,  or  to  disagree."    This  was  going 
far  beyond  the  general  platitudes  Of  the  ia- 
Btructlon  in  the  Croniu  Case.    It  Is  difiOcult  to 
see  how  it  was  intended  for  anything  else 
than  an  argument  -against  the  truthfulness  of 
appellant's    testimony.      Why   were  the   Ju- 
rors warned  against  the  temptation  that  ap- 
pellant was  under  to  cause  them,  by  his  false 
testimony,  to  ditogree?    Why  was  anything 
said  about  disagreement  before  the  case  had 
been  submitted  to  the  Jury?     The  sugges- 
tion at  that  time  of  a  disagreement  was  a 
suggestion  that  at  least  some  of  the  Jurors 
would,  or  ought  to,  be  in  ravor  of  a  c<hi- 
TicttOD.     Indeed,  it  is  almost  impossible  to 
concelTe  how  the  Jury  could  haTe  failed  to 
understand  that  the  opinion  of  the  court  was 
adrerse  to  the  credibility  of  the  appellant. 
And  where  the  language  used  by  a  court  in 
commenting  on  the  testimony  of  a  defend- 
ant  Is   materially   different   from  that   used 
In  the  Cronin  Case,  and  we  cannot  nee  that 
the  difference  has  not  been  prejudicial,  the 


JoAgawnt  mdst  be  rereraed.  An  ioertractloa 
on  the  sabject  ttiat  is  kept  within  proper  11m- 
itfl  is  of  no  real  benefit  to  the  prosecution, 
and  therefore  unnecessary;  If  pushed  be- 
yond those  limits,  It  Is  erroneously  prejudi- 
cial to  tile  defendant.  Jtntlce  would  there- 
fore be  more  mtftiy  aceoftiplished  If  no  In- 
struction at  all  were  gtrea,  and  the  credibll- 
ty  of  the  defeadattt  were  left  entirely  to  the 
Jury.  The  corMctnesB  and  Justice  of  such  a 
coarse  haa  been  frequently  pointed  out  by 
this  oeuTt;  and  If  it  were  followed,  there 
wotBd  be  na  dltBcnlty  on  the  subject. 

The  Jadgment  and  order  appealed  from  are 
rerersedk  and  the  caase  rcauaded  for  a  new 
tilaL 

WecoBonr:   TlOfPIil!!,  J.;   HBNSHAW.J. 


PURSBR  t.  BAGLB  LAKB  LAND  &  IR- 

RieATION  CO.  et  al.     <Sa«.  83.) 
(Supreme  Court  of  Oalifornia.     Jan.  28,  1896.) 
KtiDEAca  IS  to  ACTioft  or  Diskctoks  or  Cob- 

POBATIOX— MoaTOAOSS— Wait  GOKSTITCTBt. 

1.  An  hiatnunent,  in  form  a  certified  copy  of 
a  resoiotion  b;  the  board  of  directors  of  a  cor- 
poration, duly  attested  by  the  signatures  of  the 
president  and  secretary,  under  the  corporate 
seal,  ratifying  the  ezeeution  of  a  mortgage,  and 
sent  to  the  mortipigee,  is  presumably  the  act  of 
the  corporation,  and  admissible  in  evidence  to 
prove  the  ratification,  without  proof  of  the  loss 
of  the  corporate  record  of  such  resolution. 

2.  An  instrument  reciting  that  defendant,  to 
secure  a  certain  indebtedness  to  plaintiff,  con- 
veys to  him  certain  land,  and  that  the  agreement 
is  on  the  express  condition  that,  if  defendant 
conveys  to  pMintiff  oertaia  otlier  land,  the  in- 
strument shall  be  void,  and  that,  when  defend- 
ant shall  have  conveyed  to  plaintiff  the  land,  he 
shall  pay  defendant  a  certain  sum,  and,  after  de- 
fendant haa  made  certain  improvements  on  the 
land,  plaintiff  shall  pay  him  a  further  sum,  is 
a  mortgage,  entitling  plaintiff  to  foreclose  on  de- 
fault in  payment  or  conveyance  of  the  other 
land,  witnout  demand  for  such  conveyance,  or 
tender  of  the  price  to  be  paid  ttiereon, 

Departmeilt  1.  Appeal  from  superior  court, 
Lassen  county;  W.  T.  Masten,  Judge. 

Action  by  Edward  T.  Purser  against  the 
Eagle  Lake  Land  &  Irrigation  Company,  a 
corporation,  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Goodwin  &  Goodwin,  J.  E>.  Pardee,  and 
Spencer  &  Baker,  for  ai^eUants.  Shina  & 
Shlnn  and  F.  A  Kelley,  for  respondeat. 

VAN  FLEET,  J.  Action  to  foreclose  a 
mortgage  given  by  defendant.  Eagle  Lake 
Land  &  Irrigation  Company,  to  secure  a 
promissory  note  of  the  corporation.  Judg- 
ment was  for  plaintiff,  and  defendants  ap- 
peal therefrom,  and  from  an  order  denying 
them  a  new  trial. 

1.  It  is  claimed  that  the  finding  that  the 
corporation  executed  the  mortgage  in  suit  is 
not  sustained  by  the  evidence.  This  is  based 
upon  the  contention  that  no  authority  was 
shown  in  the  officers  of  the  corporation  to  ex- 
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ecute  that  InBtniment,  and  that  there  was  no 
Bufflclent  evidence  of  ratification  of  their 
act.  The  original  instrument  was  shown  to 
have  been  lost,  and  a  certified  copy  of  the 
record  thereof  in  the  county  recorder's  office 
was  Introduced  in  evidence.  Prom  this  copy 
It  appeared  tliat  the  instmrnent  had  been 
signed  and  acknowledged  in  due  form  by  the 
president  and  secretary  of  the  corporation, 
but  it  did  not  appear  that  the  seal  of  the 
corporation  had  been  affixed  thereto.  No 
proof  was  offered  to  show  that  the  seal  was 
attached  to  the  original  instrument,  nor  was 
there  evidence  tending  to  show  any  anteced- 
ent authority  by  the  corporation  for  the  exe- 
cution of  the  mortgage;  but  plaintiff  pro- 
duced, and  was  permitted,  against  the  objec- 
tion of  defendants,  to  put  in  evidence  an  in- 
strument purporting  to  be  a  ratification  of 
the  execution  of  the  mortgage.  This  instru- 
ment was.  In  form,  a  certified  copy  of  a  reso- 
lution by  the  l)oard  of  directors  of  the  cor- 
poration, duly  attested  by  the  signatures  of 
the  president  and  secretary,  under  the  cor- 
porate seal.  It  recites  that  the  resolution  was 
unanimously  adopted,  at  a  speclsU  meeting 
of  the  I>oard  called  for  the  purpose,  refers 
to  and  identifies  the  note  and  mortgage  In 
suit  and  certain  other  notes,  and  resolves  that 
the  execution  of  said  instruments  was  "for 
the  tiest  interests  of  said  corporation,  and 
each,  every,  and  all  of  said  acts  are  hereby 
ratified  and  confirmed,  and  are  hereby  de- 
clared to  be.  the  acts  of  this  corporation,  with 
the  full  and  unqualified  approval  of  the  di- 
rectors of  this  corporation."  The  objection 
was,  not  that  this  paper.  If  established,  did 
not  show  a  ratification,  but  that  its  contents 
could  only  be  competently  proven  by  the 
production  of  the  record  thereof  in  the  books 
of  the  corporation,  or  after  a  showing  that 
no  such  record  had  been  kept  We  think 
the  resolution  was  properly  admitted.  It 
'  was  shown  that  it  had  been  furnished  to 
plalntifiC  by  the  secretary  of  the  corporation, 
and  it  was  authenticated  by  the  oorporate 
seaL  It  was,  therefore,  presumptively  the 
act  of  the  corporation,  and  admissible  in  evi- 
dence as  such;  and,  in  the  absence  of  any 
countervailing  proof,  its  recitals  were  bind- 
ing upon  the  corporation.  Hawley  v.  Pav- 
ing Co.,  106  Cal.  337,  39  Pac.  609;  Ditch  Co. 
V.  Zellerbach,  37  Cal.  697;  Underbill  v.  Im- 
provement Co.,  93  Cal.  300,  28  Pac.  1049. 

2.  It  Is  further  contended  that,  assuming 
the  execution  of  the  mortgage  or  Instrument 
In  suit  to  have  been  competently  proven.  It  la 
not,  In  fact,  a  moi-''?age,  but  an  executory 
contract  for  the  sale  and  purchase  of  land; 
and  that,  as  such,  the  plaintlflT  did  not  make 
a  case  entitling  him  to  recover  thereunder, 
for  the  reason  that  be  failed  to  show  that  he 
had  tendered  the  balance  of  the  purchase 
price  of  the  land  and  made  demand  for  a  con- 
veyance, and  that  the  defendant  corporation 
was,  consequently,  not  put  in  default.  The 
instrument  recites  that  the  party  of  the  first 
part,  the  corporation,  "is  justly  Indebted  to 


the  party  of  the  second  part  In  the  snm  of 
$6,800,  United  States  gold  coin,  secured  to 
be  paid  by  a  certain  promissory  note,"  and 
then  follows  a  c<^y  of  the  note;  that  "for  the 
l>etter  securing  of  the  payment  of  the  said 
sum  of  money  so  secured  to  be  paid  by  the 
said  promissory  note,  with  interest,"  etc.,  the 
corporation  grants,  bargains,  sells,  and  con- 
veys to  the  party  of  the  second  part  (the 
plaintiff  here)  certain  lands,  describing  them. 
It  is  then  provided  "that  these  presents  are 
upon  this  express  condition:  that  If  the  said 
party  of  the  first  part  shall,  on  or  before 
March  1,  1893,  convey  or  cause  to  be  con- 
veyed to  the  said  party  of  the  second  part, 
by  good  and  sufficient  deed,  free  from  all  in- 
cumbrances," certain  described  lands  (other 
than  the  mortgaged  lands),  containing  680 
acres,  together  with  a  deed  to  sufficient  wa- 
ter from  the  irrigation  system  of  the  corpora- 
tion, at  certain  stipulated  annual  rates,  to 
perpetually  Irrigate  said  land,  "then,  in  that 
case^  these  presents  and  the  estate  hereby 
granted  shall  determine  and  be  void."  It  is 
further  provided  "that,  when  said  corporatioii 
shall  have  conveyed  said  680  acres  of  land 
to  said  party  of  the  second  part,  as  afore- 
said," the  latter  shall  pay  to  the  corporation 
the  further  sum  of  one  dollar  per  acre  for 
the  680  acres;  that  the  corporation  "shall 
grub,  clear,  bum,  and  remove  the  brush  from 
said  680  acres  of  land,  and  break  and  plow 
said  land"  in  a  manner  to  make  it  suitable 
for  seeding  and  cultivation;  and  that,  upon 
the  completion  of  such  work,  the  plaintiff 
shall  pay  the  corporation  the  additional  sum 
of  four  dollars  per  acre  for  the  680  acres,  on 
demand.  In  a  manner  therein  provided.  It 
is  then  finally  provided  that.  In  case  the  cor- 
poration makes  default  in  the  conveyance  of 
the  land  as  provided,  then  plaintiff  Is  em- 
powered to  foreclose,  and  to  sell  the  mort- 
gaged premises,  and  out  of  the  proceeds  pay 
the  principal  and  Interest  of  said  note,  with 
costs,  charges,  and  attorneys'  fees,  etc. 

Regarded  in  its  entirety,  we  think  this  pa- 
per was  clearly  a  mortgage.  It  was  designed 
to  serve  a  double  purpose,  perhaps,  but  its 
primary  purpose  was  to  secure  the  indebted- 
ness due  the  plaintiff.  It  gave  the  corpora- 
tion the  option  of  liquidating  that  indebted- 
ness by  the  conveyance  of  certain  lands  and 
water  rights,  it  is  true;  but  it  Is  not  clear 
that  It  conferred  upon  plaintiff  any  corre- 
sponding right  to  enforce  such  conveyance  in 
the  event  the  corporation  failed  to  exercise 
its  right  to  make  It  Assuming,  however, 
that  it  did,  it  clearly  gave  plaintiff  his  elec- 
tion between  such  remedy  and  that  of  fore- 
closure,—upon  the  default  of  the  corporation 
to  either  make  such  conveyance  or  pay  the 
indebtedness.  Nothing  remained  for  platntill 
to  perform  to  put  the  corporation  in  default 
It  Is  said  he  should  have  tendered  the  bal- 
ance of  the  purchase  price,  and  demanded 
deeds  of  the  land  and  water,  l>efore  suing. 
But  we  fall  to  discover  wherein,  under  the 
peculiar  provisions  of  the  contract,  there  was 
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any  balance  of  purchase  price  dne.  All  of 
plalntHTs  money  was  up  which  he  was  re- 
quired to  put  up  until  a  conveyance  of  the 
land  and  the  water  right,  when,  and  when 
only,  he  was  required  to  pay  an  additional 
dollar  per  acre,  and  upon  certain  other  con- 
ditions an  additional  four  dollars  per  acre. 
These  conditions  were  wholly  independeat, 
and  plaintiff  was  not  required  to  pay  or  ten- 
der such  further  payments  until  after  the 
making  of  the  conveyances.  The  giving  of 
the  deeds  and  the  payments  of  the  addition- 
al acreage  were  in  no  sense  contemporaneous 
or  dependent  covenants.  The  corporation 
was  in  default  when  it  failed  to  either  con- 
vey the  land  and  water  or  pay  the  indebted- 
ness within  the  stipulated  time,  and  plain- 
tiff was  then  entitled  to  foreclose.  The  re< 
citals  in  the  Instrument  of  ratification  in  no 
way  added  to  or  detracted  from  the  terms  of 
the  mortgage,  or  in  any  way  limited  the  con- 
struction to  be  put  upon  them.  We  think 
the  evidence  fully  supports  the  findings,  and 
the  Jndgment  and  order  must  be  afilrmed. 
It  Is  so  ordered. 


We     concur: 
SON.  J. 


GAROUTTB,    J.;     HARRI- 


CALIFORNIA  SAVINGS  &  LOAN  SOO.  v. 
HARRIS.    (Sac  No.  65.)  > 

(Supreme  Court  of  California.     Jan.  28,  1896.) 

Corporations  —  Reqcirino  Filino  or  Artiolbs 

OF  Incorpobation  and  Copies — Right  to 

She — Plea  in  Abatement. 

1,  Civ.  Code,  |  296,  requires  every  corpora- 
tion to  file  its  articles  of  incorporation  in  the 
county  of  its  principal  place  of  business,  and  a 
cprtified  copy  in  the  omce  of  the  secretary  of 
state.  Section  299  provides  that  it  shall  file  "a 
ropy  of  the  copy  of  its  articles  of  incorporation 
filed  in  the  office  of  the  secretary  of  state,  daly 
certified  by  such  secretary  of  state,"  in  the 
office  of  the  clerk  of  any  county  in  which  it 
holds  any  property,  and,  further,  that  it  shall 
not  maintain  or  defend  any  action  in  relation 
to  such  property  "until  such  articles  of  incoiv 
poration,  and  snch  certified  copy  of  its  articles 
of  incorporation,  and  snch  certified  copy  of  the 
copy  of  its  articles  of  Incorporation,  shall  be  fil- 
ed at  the  places  directed  by  the  general  law  and 
this  section."  Beld,  that  a  certified  copy  of  the 
copy  on  file  with  the  secretary  of  state  was  the 
only  one  required  by  section  299  to  be  filed  in 
connties  becaoae  property  was  tliere  situated. 

2.  The  failure  of  a  corporation  to  file  a  copy 
of  its  articles  of  incorporation  in  a  county  where 
it  has  property,  and  in  which  it  brings  an  action, 
as  reqoiied  by  Civ.  Code,  §  299,  does  not  affect 
its  cause  of  action,  and  can  only  be  taken  ad- 
Tantage  of  by  plea  in  abatement. 

8.  The  provision  in  Civ.  Code,  i  299,  that  a 
corporation  ^'shall  not  maintain"  any  action  until 
it  complies  with  the  terms  of  snch  section,  does 
not  prevent  it  from  commencing  an  action,  but 
suspends  its  right  to  maintain  it  if  proper  objec- 
tion is  made;  and  where  it  complies  with  the 
Ftatnte  after  the  commencement  of  an  action, 
but  before  the  filing  of  a  plea  in  abatement,  the 
latter  should  be  overruled. 

Department  1.    Appeal  from  superior  court, 
Madera  county;  W.  M.  Conley,  Judge. 
Action  by  the  Callfomla  Savings  Sf  Loan 

1  Rehearing  denied. 


Society  against  Harris.    From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

W.  H.  Larew  and  W.  0.  Wallace,  Jr.,  for 
appellant  J.  F.  Cowdery  and  Francis  A. 
Fell,  for  respondent. 

HARRISON,  J.  plaintiff  la  a  corporation, 
whose  principal  place  of  business  is  the  city 
and  county  of  San  Francisco,  and  commenced 
the  present  action  for  the  foreclosure  of  a 
mortgage  that  had  been  assigned  to  it  The 
mortgage  was  executed  October  18,  1888,  up- 
on lands  which  at  its  date  were  situated  In 
that  portion  of  the  county  of  Fresno  which 
was  afterwards  included  in  the  county  of 
Madera.  The  complaint  was  filed  in  the 
county  of  Madera  September  6,  1893,  and  on 
April  25,  1894,  the  defendant  Harris  filed  an 
amended  answer,  in  which  he  set  up  as  a 
separate  defense  "that  said  plaintiff  did  not 
file  in  the  office  of  the  county  clerk  of  the 
county  of  Madera  Its  articles  of  incorpora- 
tion, a  certified  copy  of  its  articles  of  incor- 
poration, and  a  certified  copy  of  the  copy  of 
its  articles  of  Incorporation,  as  required  by 
section  299  of  the  Civil  Code,  prior  to  the  6th 
day  of  January,  1894."  The  cause  was  tried 
by  the  court,  and  judgment  rendered  in  fa- 
vor of  the  plaintiff.  Upon  the  matter  set 
fmrtb  in  the  foregoing  defense,  the  court 
made  flndinga  in  the  same  terms  as  it  was 
pleaded.  The  defendant  has  appealed  upon 
the  judgment  roll,  and  urges  in  support  of 
his  appeal  that  inasmuch  as  the  plaintiff  had 
not  filed  a  certified  copy  of  its  articles  of  in- 
corporation in  the  office  of  the  county  clerk 
of  Madera  county  prior  to  the  commence- 
ment of  the  action,  it  was  not  entitled  to 
judgment. 

Section  299,  Civ.  Code,  requires  every  cor- 
poration to  file  in  the  office  of  the  county 
Clerk  of  any  county  in  the  state  in  which  it 
bolds  any  property,  except  the  county  where 
the  original  articles  of  incwporation  are  filed, 
"a  copy  of  the  copy  of  its  articles  of  incor- 
poration filed  in  the  office  of  the  secretary  of 
state,  duly  certified  by  such  secretary  of 
state,"  and  declares,  as  the  penalty  for  fail- 
ure to  comply  with  this  requirement,  that 
"any  corporation  falling  to  comply  wltb  the 
provisions  of  this  section  shall  not  maintain 
or  defend  any  action  or  proceeding  in  relation 
to  such  prc^erty,  its  rents,  issues  or  profits, 
until  such  articles  of  Incorporation,  and  such 
certified  copy  of  its  articles  of  incorporation, 
and  such  certified  copy  of  the  copy  of  its  ar- 
ticles of  incorporation,  shall  be  filed  at  the 
places  directed  by  the  general  law  and  this 
section."  The  last  clatise  of  this  sentence 
shows  that  the  previous  clause  is  to  be  con- 
strued dlstributively,  and  that  the  documents 
therein  named  are  to  be  filed  at  the  places  re- 
quired therefor,  respectively.  As  section  290, 
Id.,  requires  the  original  articles  of  incorpora- 
tion to  be  filed  with  the  county  clerk  of  the 
county  in  which  the  principal  business  of  the 
company  Is  to  be  transacted,  and  a  certified 
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«opy  of  tbese  articles  with  tttfi  «9cr«tary  «f 
state,  and.  aa  .tl)«  priaclpal  piace  of  bnsloMa 
•of  the  plalntlfC  herein  is  in  the  city  and  coun- 
ty of  San  Francisco,  ■  it  is  evident  that  the 
■only  document  referred  to  In  this  portion  of 
section  299,  which  is  requited  to  be  filed  with 
the  county  clerk  of  the  county  of  Madera,  la 
the  copy  of  the  copy  of.  its  articles  of  incor- 
poratlcoi  cerdfLed  by  the  secretary  of  stata 

The  falluce  to  file  this  certified  copy  doas 
not  Impoee  upon  the  corporation  a  loss  or 
forfeiture  of  Its  property,  or  impair  or  de- 
prive it  ot  any  cause  of  acUon  or  defense  It 
may  have  in  ref««nce  to  such  {Mropert^. '  A 
previous  filing  of  the  certified  copy  is  net  a 
fact  essential  to  the  cause  of  action,  or  an  ele- 
ment constituting  the  plaintiff's  right  of  ac- 
tl<Hi;  and  the  omtssicm  of  such  an  avennsnt 
in  the  complaint  Is  not  a  grouad  of  demnmr 
(Mining  Co.  t.  Roe«i,  80  GaL  838,  22  Pae.  222), 
or  for  the  reversal  of  a  Judgment  (Lebory  ▼. 
Orphan  Asylum,  97  CaL  2T0,  82  Pac.  231), 
and  consequently  Is  not  a  jurisdictional  ele- 
ment in  the  suit.  Nor  does  such  fallnrc  af- 
ford to  the  other  party  any  defense  to  the 
cause  of  action  upon  which  a  suit  has  been 
<;ommenced,  but  is  merdy  «  special  defense, 
in  the  nature  of  a  plea  in  abatement  (Bajak 
T.  Tibbits,  89  Cal.  68,  22  Pac.  06),  by  which 
the  right  of  the  plaintiff  to  maintain  the  ac- 
tion is  suspended  "until"  the  statute  is  c»m- 
plied  with,  and  is  subject  to  the  same  ruies 
of  pleading  as  en  other  pleas  in  abatemeiMt 
Being  matter  m«rely  in  abatement,  it  is  a  de- 
fense which  may  be  walv«d  by  the  defend- 
ant, and  which  is  waived  by  him  unless  it  is 
affirmatively  pleaded. 

Pleas  in  abatement,  or  dilatory  pleas,  have 
never  been  favored,  and  are  to  be  strictly 
construed.  Tooms  v.  Randall,  3  GaL  438;  . 
Larco  ▼.  (3eiB«iit8,  86  CaL  132.  "The  par- 
ty pleading  them  relies  on  technical  law  to 
defeat  the  i^alntiff's  action,  and  is  held  to 
a  technical  exactness  in  his  pleading." 
Thompson  v.  Lyon,  14  Oal.  89.  Matter  In 
abatement  of  the  plaintiff's  aotloii  must  ex- 
ist at  the  time  of  filing  the  plea.  A  plea  of 
nonjoinder  of  a  party  plaintiff  is  unavailing, 
unless  at  the  time  it  is  made  such  party  can 
be  joined  as  a  plaii^iff.  1  Saund.  291a.  A 
plea  of  a  pending  suit  is  Ineffective  unless  tiie 
former  suit  Is  pending  at  the  time  the  plea 
Is  filed.  Pew  v.  Yoare,  12  Mich.  16.  In 
Moore  v.  Hopkins,  83  OaL  270,  28  Pac.  818, 
it  was  held  that  the  effect  of  such  a  plea  was 
obviated  by  the  dismissal  of  the  former  suit 
at  any  time  after  the  plea  had  been  filed, 
and  before  the  trial.  A  statutory  defense 
which  does  not  affect  the  cause  of  action, 
and  which  is  limited  by  its  terms  "until"  the 
removal  of  the  grounds  upon  which  it  is 
authoriaed,  is  to  be  construed  with  the  same 
strictness.  The  act  of  April  1,  1876  (St  187&- 
76,  p.  729),  provided  that  a  banking  corpora- 
tion should  not  maintain  or  prosecute  any  ac- 


tion until  it  had  ffled  and  pafailahsd  the 
ataitement  tbeuelii  taquired.  In  Baak  r.  Hen- 
derson, 101  Oei.  80r,  35  Pac  890,  it  wu  held 
ti/mk  this  pnovtsion  did  not  deprlF«  the  plain- 
tiff of  Its  right  of  acttoi,  and  that,  as  the 
defense  was  available  oalr  "until"  the  stat- 
ute had  beea  compiled  with,  a  repeal  of  the 
statute  pending  the  action  took  away  the  de- 
fense, and  that  a  judgment  which  bad  been 
rendered  in  dlSBeeand  of  such  defease  would 
not  be  reversed  where  the  statuta  was  re- 
pealed pending  the  appeal  from  sntA  Jsdg- 
ment.  Tiie  defense  which  is  snthoriwfd  by 
section  299  does  not  ooBfer  any  tight  upon 
the  defendant,  and  is  aottaorlsBd  for  tite  pur- 
pose of  enforcing  a  OMo^ianoe  by  the  plain- 
tiff with  •  8tatatoi7  Doqqlrsmeot.  It  is  llraited 
by  its  terms  "untU"  snch  compliance  has 
been  bad,  and,  when  Its  object  has  been  ef- 
fected, its  teems  psescribing  a  penalty  shoold 
be  strictly  construed,  and  ta  favor  et  the 
«otiporation.  At  the  commeaoement  of  this 
»ctl<m  the  plaifitiff  had  aot  filed  the  certified 
ospy  with  the  eoiinty  clerk  of  MJadieni  eonaty. 
but  it  did  file  it  with  that  officer  seveial 
months  before  the  defendant  filed  his  amend- 
ed answer,  setting  «p  this  defeoae,  so  that 
at  the  time  this  defense  was  pleaded  by  the 
defendant  the  plaintiff  bad  complied  with  the 
statute.  The  defense  pleaded  by  the  defend- 
ant was  therefore  unavailing  to  him  to  pre- 
vent the  jjitiaWt  fvom  tberaafter  maintaining 
the  action.  SefCtlon  289  does  not  declare  that 
the  plaintiff  shall  not  oommence  an  aoOoa  in 
any  county  unless  it  has  filed  a  certified  copy 
In  the  office  of  the  county  clerk,  but  merely 
declares  that  it  shall  not  maintain  an  acticn 
«tttti  it  has  fil«d  it  To  maintain  an  action 
is  not  the  same  as  to  commence  an  action, 
but  Implies  that  th^  action  nas  already  been 
commenced.  "The  vMb  'malutalB,'  in  plead- 
ing, has  a  distinct,  technical  signification. 
It  signified  to  support  what  has  already  been 
brought  into  existence."  Moon  v.  Duiden, 
2  Bxch.  30.  The  expcessltm  in  the  opinioii 
In  Byers  v.  Bourret,  64  Cal.  73,  to  the  effect 
that  the  provision  of  section  2468,  Civ.  Code, 
must  be  complied  with  before  the  eMnaience- 
memt  of  the  aotion,  was  not  involved  In  the 
case  then  before  the  court  That  section 
provides  that  an  action  cannot  he  maintained 
by  the  partnership  until  the  pnbllcation  c^  the 
certificate  therein  referred  to  has  been  made 
for  four  weeks,  and  it  appeared  at  the  trial  of 
that  case  that  the  publication  ot  the  certifi- 
cate had  been  commenced  only  one  week 
prior  thereto.  If  the  completion  of  the  pub- 
lication had  been  essential  to  the  commence- 
ment of  the  action,  there  would  have  been 
no  occasion  for  any  discussion  respecting  its 
publication  subsequent  to  the  commence- 
ment   The  judgment  is  affirmed. 

We  concur:    VAN  FLBBT.J.;  GABOUT- 
TB,  J. 
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BOOT  T.  FAY. 

^Swpreme  Goart  of  Arissona.     Jan.  2S,  1898. 

CoNMiaaioH  ov  Rbai/-E8tatb  Asbht— Plbaduo— 

BiKsoTiNS  Verdict. 

1.  A  contaract  to  pay  a  eomnusaiaB  cm  a  •*!« 
«f  property  may  be  made  throngb  an  agent,  a^d 
proof  of  ODG  80  made  will  sustain  an  allegation 
that  k  was  made  by  the  principal. 

2.  Where  the  testimony  for  a  plaintiff  is  in- 
•nfficient  to  sustain  a  verdict  for  him,  if  one 
should  be  returned,  the  court  should  direct  a  t^- 
dict  for  defendant. 

Appeal  from  district  court,  MobaTe  county; 
before  Joatlce  John  J.  Hawkins. 

Action  ty  Harley  Fay  against  R.  T.  Boot 
Jndgment  for  plaintiff,  and  defen^nt  iipp^ls. 
Berersed. 

Hemdon  4fc  N«rris,  for  appellant  B^dy  A 
Campbell  and  Stewart  &  Do«,  for  appeiUeo. 

BAKSS,  0.  J.  This  la  an  action  to  i^ccwer 
$5,000  as  opmmlasioQ  for  the  eale  of  labklng 
property.  The  plaintiff  had  judgment,  and 
defendant  appeals.  The  plaintiff  made  his 
contract  with  one  J.  H.  Mathews,  and  hie 
theory  Is  that  Uatbews  was  the  agent  of  the 
defendant  in  and  about  the  purchase  of  t^e 
property.  The  record  Is  greatly  incumbered 
with  objections  and  exceptions  on  the  part  of 
tibe  defendant  to  the  rulings  of  the  court  in 
the  admission  of  testiaiony.  Tbey  aro  ail 
based  upon  the  Idea  that  the  plaintiff  could 
only  abow  a  oostract  direct  with  the  defeod- 
ajit,  but  it  is  elementary  that  whatever  a 
person  may  legally  do  himself  he  may  legacy 
do  by  the  hand  of  another.  Neither  is  It  an 
objection  that  the  pleadings  do  not  disclose 
the  agency,  for  It  Is  the  theory  of  the  law 
that  the  act  of  the  agent  is  the  act  of  the 
principal.  Tbe  jprin<4pal  may,  therefore,  be 
declared  against  direct 

Tbe  whole  of  the  evidence  Is  substantially 
as  follows:  The  plaintiff  made  a  eontmot 
with  Mie  J.  EL  Mathews  to  the  effect  that  If 
be  (plaintUQ  Induced  tbe  owners  of  certain 
mines  altuate  is  thb  White  HUls,  Jlolisve 
county.  Aria.,  to  sell  the  same  on  a  basis  of 
9200,000,  the  plaintiff  was  to  have  $10,000 
commissioya;  or.  If  he  bad  anything  out  of 
which  to  secure  a  trade  for  ttie  property,  he 
was  to  have  |5,000.  The  plaintiff  went  to 
San  Francisco  and  obtained  an  optlou  upon 
the  property  for  12  days  from  the  owners, 
and  placed  the  owners  aaA  said  Mathews  in 
communication  with  each  other.  There  was 
frequent  tdegmphic  commiuiicatlon  betweeh 
plaintiff  and  Mathews  about  the  property. 
After  making  this  contract  Mathews  went  to 
Denver,  where  tbe  defendant.  Boot  lived. 
Hoot  came  into  the  territory  and  examined 
the  property.  One  of  the  owners  (Sehaefer) 
received  a  telei^m  at  San  Franeisco,  Oal., 
from  Kingman,  Ariz.,  signed  J.  H.  Mathews, 
requesting  him  to  go  to  Los  Angeles,  Gal., 
and  meet  Mathews.  Upon  arriving  In  tios 
Angeles,  he  was  met  by  one  C.  W.  Barry, 
who  said,  "We  axe  Mathews,"  and  Introduced 
bim  to  Boot     Boot  had  accompanied  Barry 


t«  CaJUatojA,  bat  dcnlefl  ail  tesntodge  of 
the  telegram,  nie  sale  of  tbe  mfatss  to  the 
defesdant  was  consummated  at  that  time. 
Soot,  when  ttaksA  to  pay  pialntUf,  admitted 
that  plaintiff  had  spent  money  in  the  nmtter, 
but  desded  thai  he  was  responsible  for  the 
cemmiasionB. 

CUvlng  to  this  testimony  full  scope,  and 
efvery  fair  inference,  it  Is  clearly  insufficient 
to  establish  that  Mathews  was  the  agent  of 
Root  Tinere  Is  no  question  but  that  an 
agency  may  be  ImpUed  from  the  acts  and  con- 
duct of  tbe  parties  (Whart.  Ag.  H  44,  121); 
bat  it  is  not  at  all  dear  to  us  upon  what  act 
or  series  of  acts,  or  conduct,  such  an  infer- 
ence can  reasonably  be  drawn  in  this  case. 
Tbe  isolated  fact  that  ttie  defendant  went  to 
Iios  Angeles,  Oal.,  in  company  with  one  Bar- 
ry,  and  met  (me  of  the  owbos  (Sehaefer), 
who  had  received  a  tcdegiam  signed  by  Math- 
ews to  also  go  to  Lios  Angedes,  is  not  a  con- 
vincing circumstance,  and  that  is  the  strong- 
est circumstance  in  the  whole  .case. 

At  the  dose  of  plaintiff's  case  the  defend- 
ant moved  the  court  to  direct  the  Jury  to 
return  a  verdict  in  his  tavor.  The  motion 
was  denied.  We  think  it  sfaould  have  been 
«^«oted.  The  practice  of  directing  a  verdict 
in  a  prefer  case  has  the  adrantage  of  saving 
sxpeuse  to  the  litigants  and  insuring  certainty 
In  the  application  of  the  law  to  tlie  facts. 
Applying  tfae  test  and  pertiaps  the  best  teat, 
for  the  exerdse  of  tliis  power,  would  the  ver- 
diet  be  permitted  *o  stand  if  one  was  re- 
turned for  the  plaintiff?  We  think  the  Jury 
sliould  have  iieen  instructed  to  find  for  the 
defendant.  The  Judgment  la  therefore  re- 
¥«rsed,  and  «  new  trial  ordered. 

BOUSE  and  BBTHUKE,  JJ.,  ooneor. 


«ALOIDO  V.  OENUNG. 
(Supreme  Qourt  of  Arizona.     Jan.  23, 1896.) 

B'SOTMBITT— WPBV    MiJITTAIN.fBI,*',' COSVBXAKOa 

OF  Intbrest. 
One  who  has  disposed  of  his  estate  in  land 
cannot  maintain  e.iectment  against  a  third  per- 
son ior  its  posBeBBion. 

Appeal  from  district  court,  Maricopa  coun- 
ty; before  Justice  A.  C.  Baker. 

Action  in  ejectment  by  Charles  B.  Oenung 
against  Fermau  ^alcldo.  Judgment  for 
plaintiff,  and  defendaiit  appeals.     Beversed. 

Mlllay  &  Bennett,  for  appellant  Moss, 
Fitch  &  Campbell,  for  appellee. 

BEITHUNE,  J.  nils  is  an  action  of  eject- 
ment for  the  possession  of  the  N.  B.  %  of 
section  19,  township  1  N.,  range  2  E.,  O.  & 
S.  B.  B.  &  M.,  Maricopa  county,  by  appellee, 
Cbaries  B.  Genung,  who  was  the  plaintiff  in 
the  court  below,  and  who  alleges  in  his  com- 
plaint that,  ever  since  the  1st  day  of  Octo- 
ber, 18S4.  and  long  prior  thereto,  he  and  his 
grautoni  and  predecessors  in  interest  hav« 
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been  entitled  to  the  possession,  and,  nntll 
tbe  ouster  herein  complained  of,  were  in 
the  actual,  peaceable,  and  quiet  possession, 
and  that  appellee  is  now  entitled  to  the  poe- 
session  of  said  land.  The  record  shows: 
That  the  land  in  Question  is  a  part  of  tbe 
lands  reserved  by  section  1946,  Rev.  St 
U.  S-.  for  the  purpose  of  being  applied  to 
schools  in  this  territory,  and  in, the  state  to 
be  erected  out  of  It.  That  Genung  went  up- 
on the  land  in  1885,  having  "bought  the 
piece  from  the  man  who  had  it,"  cleared  off 
about  80  acres,  fenced  it,  and  subdivided  it, 
and  planted  it  in  grain,  and  built  a  house 
upon  it,  costing  in  the  neighborhood  of 
$2,000,  and  lived  there  with  his  family. 
Had  all  but  20  acres  of  the  land  fenced  and 
under  cultivation.  In  the  fall  of  1889  or 
1890  the  house  burned,  and  appellee  lived 
on  the  place  in  tents  until  April  follow- 
ing, when  he  put  Salcido  (appellant  here) 
upon  tbe  land,  and  moved  to  People's  Val- 
ley, In  Yavapai  county,  witb  bis  family, 
and  has  resided  there  ever  since.  Quot- 
ing tbe  language  of  appellee,  as  it  appears 
further  on  in  tbe  transcript:  "I  put  Sal- 
cido on  tbe  ranch  with  the  understanding 
that  I  wanted  to  sell  the  ranch.  Our  agree- 
ment was  that  he  was  to  stay  on  tbe  ranch 
until  I  sold  it,  and  he  was  to  have  all  he 
could  make  off  the  ranch.  I  had  a  big  crop 
of  alfalfa  there,  and  18  or  20  horses;  and  I 
reserved  the  privilege  of  keeping  the  horses 
there,  and  a  few  head  of  steers,  until  I  sold 
It,  and  I  gave  him  the  use  of  the  place  for 
taking  care  of  it;  and  I  made  this  further 
agreement  with  him,  that  if  he  bought  wa- 
ter and  raised  a  crop,  and  if  I  sold  the  place 
while  he  had  a  crop  growing  upon  it,  if  he 
had  to  get  off,  I  agreed  to  pay  him  a  reason- 
able remuneration  for  the  expense  that  he 
had  been  put  ta  He  went  on  the  ranch  in 
pursuance  of  these  agreements."  "I  cannot 
remember  when  was  the  first  time  I  ever 
heard  of  his  making  any  adverse  claim  to  it, 
or  claiming  it  for  himself;  but  I  sold  the 
place  and  gave  Mr.  Ooldman  an  order  for  it, 
and  he  went  and  presented  the  order,  and 
Salcido  ignored  it  That  was  a  little  more 
than  a  year  ago.  I  think  it  was  some  time 
In  1894,  and  this  Is  the  first  time  that  I  had 
notice  of  any  assertion  of  title  in  Salcido." 
And,  further  on,  on  cross-examination:  "I 
hare  had  no  cattle  or  stock  on  that  place 
since  the  fall  of  the  year  I  left  there.  I  have 
not  had  anything  off  tbe  place  since  then. 
I  have  not  done  anything  on  the  place  since 
then."  Jensen,  a  witness  for  appellee,  testi- 
fied that  he  had  a  power  of  attorney  from 
appellee  to  sell  the  place,  and  had  two  con- 
versations with  appellant  In  reference  to 
selling  the  place,— one  conversation  about 
four  years  before  the  trial,  in  which  Salcido 
said  Jensen  could  dispose  of  the  place  at 
any  time,  that  be  (Salcido)  had  no  lien  upon 
it,  that  Mr.  Genung  was  a  friend  of  his,  and 
that  a  ranch  would  not  stand  between  him 
and  a  friend  at  any  time;  and  the  other  con- 


versation, about  two  years  before  the  trial,, 
in  which  Salcido  said,  "If  the  buyer  (sell- 
er?] was  willing  to  give  possession,  he  was."' 
This  is  all  the  material  evidence  on  tbe  part 
of  appellee,  and  is  not  contradicted  by  appel- 
lant In  any  material  point  except  that  he 
did  not  go  upon  the  land  as  a  tenant  of  Ge- 
nung, or  under  the  agreement  as  testified 
to  by  Genung,  but  went  there  as  an  em- 
ployd,  at  $1.50  per  day  for  every  day  that 
be  should  be  on  the  place;  that  Genung  had 
never  paid  him  anything  for  taking  care  of 
the  place,  and  that  for  the  last  three  years 
he  (Salcido)  had  kept  tbe  place  for  himself; 
that  before  that  time  he  had  asked  Genung 
for  pay,  but  since  then  had  not  done  so,  but 
claimed  the  place  for  himself.  It  was  ad- 
mitted that  the  improvements  on  the  place 
were  assessed  for  the  years  1890  and  1891  t» 
Genung,  and  sold  in  the  years  1891  and  1892, 
for  taxes,  to  the  territory,  and  were  not  re- 
deemed, and  a  deed  made  thereof  to  the  ter^ 
ritory. 

Without  considering  at  length  the  ques- 
tions involved  in  the  fact  that  the  land  ia 
controversy  is  school  land,  or  any  other  kind 
of  public  land,  to  which  propositions  ap- 
pellant has  directed  the  strength  of  his  ar- 
gument we  do  not  i>ercelve  bow  Genuns 
could  have  any  standing  as  a  party  to  this 
action,  after  he  had  given  bis  testimony  at 
the  trial.  He  swore  that  be  had  sold  tbe 
land  In  question  to  Mr.  Goldman  a  little 
more  than  a  year  before  the  trial,  and  sev- 
eral months  before  beginning  this  action, 
and  the  record  nowhere  discloses  tbe  fact 
of  a  retransfer  of  the  property  to  him,  or 
that  any  right  to  Its  i>osses8ion  was  In 
bim  at  any  time  after  his  transfer  to  Gold- 
man. "The  privity  of  estate  upon  which 
the  plaintiff  relies  for  a  recovery  is  destroy- 
ed by  showing  that  he  has  conveyed  his  es- 
tate, or  that  It  has  been  extinguished  In  any 
other  mode."  Holden  v.  Andrews,  38  Oal. 
119.  We  think  this  fact  is  decisive  of  the 
case,  and  that  Judgment  should  have  been 
rendered  for  defendant  upon  tbe  evidence 
adduced  at  the  trial  by  the  appellee  or  plain- 
tiff. The  Judgment  of  the  lower  court  is 
reversed,  and  the  case  remanded,  with  di- 
rection to  tbe  lower  court  to  enter  Judgment 
for  tbe  defendant,  with  his  costs. 

ROUSB,   J.,    concurs. 

HAWKINS,  J.    I  concur  In  the  reversaL 


MITCHELL  V.  TAOOMA  RAILWAY  &  MO 

TOR  CO. 
(Supreme  Court  of  Washhigton.    Jan.  SO,  1S96.) 
Stbbet  Railroad— Ikjckt  to  CHn.D  at  Crossis's 

— CoKTKIBOrORT  NeOLIOENOI— OPINIOH  OF  PhT- 
8ICIAN  AB  TO  FUTURB  EFFECT  OV  InJUBT  —  Kvi- 
DBNCB  OPSuRROCNDINas — ExCSSSITB  RSCOTEKT. 

1.  In  an  action  to  recover  for  an  injury  sus- 
tained by  plaintiff,  a  child  of  tender  years,  by  be- 
ing run  over  by  a  street  car,  It  was  not  error  to 
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refoee  to  cliarse  that,  if  she  attempted  to  cross 
the  street  and  track  without  lookiug  for  ap- 
proaching cars,  she  was  guilty  of  contributory 
negligence,  and  could  not  recover. 

'2.  The  opinion  of  a  physician,  based  on  the 
present  condition  of  a  plaintiff  in  an  action  for 
personal  injuries,  a  child,  as  shown  by  her  own 
testimony,  is  competent  to  show  the  probable  re- 
mits of  the  injury  in  the  future. 

3.  Evidence  is  admissible  to  show  the  noise 
made  by  the  cable  of  a  street  railway  at  the 
time  a  plaintiff  started  to  cross,  and  was  struck 
by  a  car,  and  injured. 

4.  A  judgment  for  $30,000  for  personal  in- 
juries to  a  girl  eight  years  of  age  is  excessive, 
and  will  be  reduced  to  $12,000,  that  being  the 
amount  fixed  by  a  former  jury. 

Appeal  frcwn  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Edna  L.  Mitchell,  by  her  guard- 
ian ad  litem,  Emily  H.  Mitchell,  against  the 
Tacoma  Railway  &  Motor  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Modified. 

Crowley,  SnlllTan  &  Grosscup,  for  appe- 
lant   Ben  SbeekB,  tor  respondent 

HOTT.  C.  J.  This  action  was  brought  to 
recover  for  personal  Injuries  to  the  plaintiff, 
caused  by  being  Btrucl(  by  one  of  the  cars  of 
the  defendant  The  trial  resulted  in  a  ver- 
dict for  the  plaintiff  for  $30,000,  upon  which, 
after  a  motion  for  a  new  trial  had  been  made 
and  denied,  judgment  was  duly  entered. 

Several  errors  are  assigned  as  reasons  for 
the  reversal  of  this  judgment  We  will  con- 
sider them  In  the  («der  in  which  they  are  set 
out  in  the  brief  of  appellant  The  first  one 
relates  to  the  sufficiency  of  the  eTidence  to 
sustain  the  verdict  It  Is  claimed  that  there 
was  such  an  absence  of  testimony  to  sustain 
the  allegations  of  the  complaint  that  the 
court  committed  error  In  refusing  the  re- 
quest of  the  defendant  for  a  directed  verdict 
In  its  favor.  The  testimony  Is  too  volumi- 
nons  to  be  set  out  In  this  opinion,  and  It 
would  serve  no  good  purpose  for  us  to  say 
more  than  that  there  was.  In  our  opinion,  evi- 
dence introduced  from  which  the  Jury  was 
authorized  to  find  the  necessary  facts  to  sus- 
tain a  verdict  The  preponderance  of  testi- 
mony may  have  been  to  the  contrary;  but 
that  fact  If  fact  it  was,  would  furnish  no 
reason  for  reversing  the  judgment  If  there 
was  any  substantial  conflict  in  the  evidence, 
it  was  the  right  of  the  Jury  to  weigh  It,  and 
Its  decIsIiHi  thereon  will  not  be  disturbed  for 
the  reason  that  In  the  opinion  of  this  court, 
such  decision  was  against  the  weight  of  evi- 
dence. 

As  a  further  reason  why  there  should  have 
been  a  directed  verdict  for  the  defendant.  It 
Is  claimed  that  the  uncontradicted  testimony 
showed  that  the  plaintiff  was  guUty  of  c<w- 
tributory  negligence;  but.  In  our  opinion, 
such  circumstances  were  disclosed  by  the 
proofs  as  made  it  a  question  of  fact  for  the 
jury,  and  not  <»ie  of  law  for  the  court  to  de- 
termine as  to  whether  or  not  the  plaintiff 
was  guilty  of  contributory  negligence. 
The  third  assignment  of  error  Is  founded 
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upon  the  second  Instruction  given  by  the 
court  to  the  jury.  Such  Instruction  was  In 
the  following  language:  "The  same  degree  of 
care  and  caution  Is  not  required  of  a  child  of 
tender  years  as  (tf  an  adult  and  greater  cau- 
tion is  required  toward  a  child  than  toward 
one  of  mature  years,  as  the  age  and  capacity 
of  the  child  may  appear  to  require  at  the 
time.  It  Is  the  duty  of  those  operating  street 
cars  to  exercise  diligence  and  caution,  espe- 
cially at  street  crossings,  where  people  are 
known  to  be  frequently  passing."  It  is  pos- 
sible that  this  Instruction  might  have  misled 
the  Jury,  If  no  other  had  been  given  in  rela- 
tion to  the  same  subject;  for,  while  it  proba- 
bly does  not  misstate  the  law,  It  might  have 
had  a  tendency,.  If  given  without  quallflcar 
tlon,  to  have  unduly  emphasized  the  duty  of 
the  defendant  to  the  plaintiff  as  a  child  of 
tender  years.  But,  at  the  request  of  the  de- 
fendant Instruction  Na  11  was  given,  as  fol- 
lows: "Tou  are  instructed  that  the  defend- 
ant company  was  only  required  to  use  ordi- 
nary care  and  caution  to  prevent  injury  to 
the  plaintiff,  and  the  corresponding  duty  rest- 
ed upon  the  plaintiff  to  exercise  ordinary  care 
and  caution  to  prevent  injury  to  hersdf ;  the 
jury,  in  this  connection,  taking  into  consid- 
eration her  Imowledge  of  the  operation  of  the 
cars,  and  her  familiarity  therewith,  and  the 
extent  of  her  capacity  and  dlBcretlon,"-^the 
effect  of  which  must  have  been  to  have  pre- 
vented the  jury  from  giving  any  undue 
weight  to  said  instruction  No.  2. 

The  fourth  assignment  is  founded  upon  the 
refusal  of  the  court  to  comply  with  the  re- 
quest of  the  defendant  and  give  the  follow* 
ing  instruction  to  the  jury:  "You  are  also  in- 
structed you  cannot  find  any  negligence 
against  this  defendant  for  any  act  occuiTing 
after  the  girl  was  first  struck.  After  she 
was  struck  by  the  car,  the  undisputed  evi- 
dence shows  that  the  car  was  stopped  as  soon 
as  It  could  be  done  by  the  grlpman."  Upon 
the  theory  of  the  defendant  that  the  evidence 
showed  that  the  grlpman  was  paying  atten- 
tion to  his  business,  so  that  the  brake  was 
applied  at  the  earliest  possible  moment  after 
the  danger  to  the  plaintiff  could  have  been 
known  to  him,  there  would  be  force  In  the 
contention  that  It  was  entitled  to  this  instruc- 
tion; but  the  theory  of  the  plaintiff  was  that 
the  grlpman  was  not  attending  (uUy  to  his 
duty  and  that  for  that  reason  the  brake  was 
not  applied  as  soon  as  it  should  have  been, 
and  the  evidence  was  such  that  it  was  for 
the  Jury  to  determine  what  was  proven;  and, 
that  being  so,  and  it  being  within  the  prov- 
ince of  the  jury  to  find  that  the  bralie  was 
not  applied  as  soon  as  it  should  have  been, 
defendant  was  not  entitled  to  the  instruction. 
This  assignment  of  error  Is  further  founded 
upon  the  refusal  of  the  court  to  give  re- 
quested instructions  numbered  8,  9,  and  12. 
What  we  have  said  as  to  the  instruction 
above  set  out  will  apply  to  Instructions  num- 
bered 8  and  9,  and  it  is  not  necessary  to  fur- 
ther discuss  the  effect  of  the  refusal  to  give 
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them.  Instruction  No.  12  was  as  follows: 
"Tou  are  instructed  that  the  undisputed  tes- 
timony discloses  that  Edna  Mitchell  knew 
that  the  cars  of  the  defendant  company  fre- 
quently passed  along  Thirteenth  street  across 
Tacoma  avenue.  If  she  attempted  to  cross 
the  street  over  the  track  of  the  defendant 
without  looking  to  see  whether  there  was  a 
car  approaching,  she  was  guilty  of  contribu- 
tory negligence,  and  cannot  recover.  And 
this  is  likewise  true  whether  she  was  actu- 
ally attempting  to  cross  the  street,  or  was 
moving  back  and  forth  thereon,  across  or 
aljout  the  tracks  of  the  defendant."  To  re- 
verse the  judgment  for  refusal  to  give  this 
instruction  would  require  us  to  hold,  not  oa- 
ly  that  it  was  the  duty  of  an  adult  to  look 
in  each  direction  for  a  car  when  about  to 
cross  the  track  of  a  street  railway,  but  to 
apply  the  same  rale  to  a  child  of  tender 
years.  We  are  not  wiUlng  to  do  this.  To 
bold  that  a  child  of  the  age  of  plaintiff  would 
be  guilty  of  C(Miitributory  negligence  if  it  fail- 
ed to  look  for  a  car  before  crossing  a  street 
railway,  would  be  to  practically  refuse  any 
relief  for  an  accident  to  such  a  child  caused 
by  a  passing  car,  however  great  the  negli- 
gence of  those  operating  it.  The  refusal  to 
give  this  instruction  did  not  constitute  re- 
versible error.  Eispecially  is  this  so  in  view 
of  instruction  No.  4,  which  was  given  at  the 
request  of  defendant,  and  was  as  follows: 
"If  you  should  find  that  Edna  Mitchell  saw 
the  car  approaching,  and  got  upon  the  track 
of  the  defendant  believing  she  had  sufficient 
time  to  cross  the  same  before  the  car  would 
reach  her,  the  act  was  simply  an  error  of 
Judgment  on  her  part,  and  she  was  guilty  of 
contributory  negligence,  and  cannot  recover." 
The  fifth  allegation  of  error  is  founded  up- 
on the  ruling  of  the  court  in  permitting  the 
witness  Hodge  to  testify  as  to  the  distance  in 
which  a  car  could  be  stopped  upon  a  level. 
It  is  claimed  that  it  was  error  to.  allow  this 
witness  to  testify  as  to  that  subject  and 
other  subjects  relating  to  the  conditions  un- 
der which,  and  time  within  which,  a  car 
could  be  stopped,  for  the  reason  that  he  was 
not  shown  to  have  sufficient  knowledge  to 
authorize  him  to  testify  upon  these  subjects. 
But,  in  our  opinion,  he  was  so  qualified  that 
his  evidence  was  competent,  and  its  weight, 
after  the  degree  of  his  knowledge  had  been 
tested  by  cross-examination,  was  for  the 
jury.  It  Is  also  claimed  that  the  court  erred 
In  allowing  Dr.  Libby  to  testify  as  to  the 
supposed  condition  of  the  plaintiff  as  indi- 
cated by  her  testimony  at  the  trial.  This 
was  the  question  which  the  witness  was  al- 
lowed to  answer:  "Assuming  that  testimony 
(referring  to  the  testimony  of  plaintiff]  to 
be  true,  doctor,  what,  in  your  opinion,  would 
be  the  future  results,  or  what  does  that  tend 
to  show?"  The  objection  to  this  testimony 
was  founded  upon  the  claim  that  it  was  al- 
lowing a  mere  possibility  to  be  made  an  de- 


ment of  damage.  But  every  expert  opinloii 
as  to  the  future,  founded  upon  present  con- 
ditions, is,  and  must  necessarily  be,  uncer- 
tain; but  the  fact  that  it  is  so  uncertain  does 
not  prevent  the  opinion  of  an  expert  being 
given  as  to  the  probable  results.  The  wit- 
ness Johns  was  allowed  to  testify  as  to  the 
amount  of  noise  made  by  the  cable,  and  it 
is  claimed  that  this  was  aror.  But  we  think 
it  was  competent  for  the  jury  to  be  put  in 
possession  of  all  the  circumstances  surround- 
ing the  scene  of  the  accident  at  the  time  it 
occurred.  The  alleged  errors  in  the  admis- 
sion of  the  testimcMiy  of  the  witnesses  Met- 
calf  and  Clyde  Mitchell  are  not  so  clearly 
pointed  out  in  the  brief  of  appellant  as  to 
warrant  us  In  reversing  the  Judgment,  evea 
if  the  evidence  had  been  erroneously  ad- 
mitted, and  was  material.  But  we  are  of  the 
opinion  that  it  was  not  so  material  as  to 
warrant  a  reversal,  even  if  the  error  founded 
thereon  had  been  clearly  set  out. 

The  only  other  reason  stated  by  the  appe- 
lant for  a  reversal  of  the  Judgment  is  that  it 
was  excessive.  Upon  this  question  we  bare 
carefuUy  examined  the  testimony  contained 
in  the  record,  and  are  of  the  opinion  that  the 
claim  of  appellant  is  fully  sustained;  for, 
while  it  is  true  that  the  evidence  shows  tliat 
the  accident  was  a  very  severe  one,  and  that 
the  results  to  the  plaintiff  were  very  serious, 
yet  her  condition  at  the  time  of  the  trial  was 
not  such  as  to  warrant  the  Jury  in  coming  to 
the  conclusion  that  it  would  require  the  large 
sum  of  $30,000  to  compensate  her  for  the  in- 
juries she  had  received.  There  are,  in  the 
books,  very  few  cases  where  judgment  for 
damages  to  that  amount  for  personal  injuries 
have  been  allowed  to  stand.  In  a  great  ma- 
jority of  the  cases  where  Injuries  as  severe 
as  those  of  the  plaintiff  were  sustained,  the 
verdicts  which  have  been  allowed  to  ripen 
Into  final  Judgments  have  been  for  sums  of 
not  more  than  one-fourth  of  the  amount  of 
the  verdict  in  this  case.  In  onr  opinion,  the 
verdict  awarded  by  the  jury  upon  the  for- 
mer trial  of  the  cause  was  for  an  amount 
which  would  have  fully  compensated  the 
plaintiff  for  the  injury  received.  If  the  ques- 
tion was  a  new  one,  we  should  be  of  the  opin- 
ion that  even  that  verdict  was  for  an  ex- 
treme amount;  but,  in  view  of  the  fact  th.it 
two  Juries  have  found  that  it  would  require 
at  least  that  amount  to  compensate  the  plaio- 
tiff,  we  think  it  our  duty  to  hold  that  it  was 
within  the  province  of  the  Jury,  upon  the 
proofs,  to  have  found  a  verdict  for  $12,000. 
If  the  plaintiff  elects,  within  30  days,  to  re- 
mit 118,000  from  the  amount  of  the  Judg- 
ment, it  will  be  allowed  to  stand  for  the  re- 
maining amount  of  $12,000,  and  in  that 
amount  will  be  affirmed.  If  not.  It  wiU  be 
reversed,  and  a  new  trial  awarded. 

SOOTT,  ANDERS,  and  GORDON,  JX,  con- 
cnr. 
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BIXENSBURG  WATER-SUPPLY  CO.  t. 
OITZ  OF  ELLBNSBURO. 

(Supreme  Ccnirt  of  Washington.    Jan.  28,  1896.) 

CO^ITiUOT  0»  CiTI— COSBTROOTIOH. 

Where  a  dty,  in  consideration  of  the  erec- 
tion of  waterworks,  a^ees  to  rent  for  a  certain 
term  a  certain  namber  of  hydrants,  which  are  to 
be  famished  and  placed  at  the  expense  of  the 
cit7.  it  is  not  liable  for  rental  of  the  hydrants 
OD  failure  to  furnish  them  and  direct  where 
they  shall  be  placed,  in  the  absence  of  any  show- 
ing that  it  was  called  upon  to  do  so  by  the  other 
party. 

Appeal  from  superior  coort,  Kittitas  conn- 
ty;    Carroll  B.  Graves,  Judge. 

Action  by  the  Ellensburg  Water-Supply 
Company  against  tbe  city  of  EUensburg. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  appeals.    AfDimed. 

Alfred  E.  Buell,  Ralph  Kautfman,  and  Ed- 
ward Prayn,  for  appellant  John  B.  David- 
son and  Graves  &  Wolf,  for  respondent 

GORDON,  J.  The  respondent  is  a  mu- 
nicipal corporation  organized  and  existing 
nnder  and  by  virtue  of  the  laws  of  this 
state.  On  tbe  18th  of  November.  1889,  the 
council  of  respondent  city  passed,  and  on 
December  21st  1889,  Its  mayor  approved,  an 
ordinance,  section  1  of  which  reads  as  fol- 
lows: 

"Section  1.  Tbe  privilege  of  erecting  and 
maintaining  waterworks  within  the  city  of 
Eliensbuig  Is  hereby  granted  to  C.  A.  San- 
der, his  heirs  and  assigns,  for  the  purpose 
of  supplying  tbe  city  of  Ellensbutg  and  the 
Inhabitants  thereof  with  fresh  water  for  do- 
mestic purposes,  and  for  Are  and  sewerage 
purposes." 

Sections  5  and  6  of  said  ordinance  are  as 
follows: 

"Sec  5.  It  shall  be  the  duty  of  the  said  C. 
A.  Sander,  his  heirs  and  assigns,  and  they 
shall  be  required,  to  place  and  attach  flre 
hydrants  to  their  mains  whenever  they  may 
be  directed  so  to  do  by  the  said  city  of  El- 
lensburg, and  the  same  shall  be  done  at  .the 
expense  of  the  said  city.  The  same  shall  be 
for  the  use  of  the  city  for  flre  and  sewerage 
purposes,  but  they  shall  be  kept  In  repair 
by  the  said  C.  A.  Sander,  his  heirs  and  as- 
signs, and  he  shall  have  the  control  of  such 
hydrants,  for  all  purposes,  except  flre  and 
sewerage. 

"Sec.  6.  It  Is  hereby  further  ordained  that 
In  consideration  of  the  said  G.  A.  Sander, 
his  heirs  and  assigns,  erecting  and  causing  to 
be  erected  and  maintaining  waterworks  as 
aforesaid  to  supply  the  said  city  and  the  In- 
habitants thereof  with  water,  the  said  city 
of  EUensburg  hereby  agrees  to  rent,  after 
the  termination  of  two  years  as  hereinbefore 
stated,  and  does  hereby  rent,  from  the  said 
C.  A.  Sander,  bis  heirs  and  assigns,  for  the 
term  of  twenty-flve  years,  as  aforesaid, 
twenty-five  hydrants,  and  as  many  more  as 
Buy  be  placed  In,  under  tbe  orders  of  the 


city  council  of  the  dty  of  EUensburg,  pla* 
ced  along  the  mains  of  said  waterworks, 
when  constructed  as  herein  specified  In 
such  places  as  may  be  designated  by  tbe 
city  council  of  the  city  of  Ellensburg,  and 
agree  to  pay  therefor  the  annual  rental  of 
seventy-flve  ($75)  each.  Such  rental  for  tbe 
said  twenty-flve  hydrants,  to  be  computed 
from  the  expiration  of  the  two  years  as 
aforesaid,  and  the  rental  for  all  the  hy- 
drants, except  the  said  twenty-five,  shall  be 
computed  from  the  time  such  hydrants  are 
ready  for  use  as  a  preventative  against  fire, 
and  shall  be  at  the  same  rental  as  the  twen- 
ty-five aforesaid,  for  said  period  of  time, 
but  the  hydrants,  other  than  the  said  twen- 
ty-five, shall  be  placed  In  and  taken  out, 
subject  to  tbe  orders  of  the  dty  coundl  of 
the  dty  of  Ellensburg,  Washington." 

The  present  action  was  brought  to  recov- 
er the  snm  of  $1,968.12  for  water  furnished 
from  January  1, 1893,  to  tbe  date  of  the  com- 
mencement of  said  action.  In  its  complaint, 
plaintiff  alleges  that  on  January  1,  1883,  the 
said  C.  A.  Sander  assigned  bis  interest  in 
said  waterworks,  and  all  of  his  rights  and 
privileges  under  said  ordinance,  to  the  plain- 
tiff. Tbe  complaint  also  alleges  that  tbe 
"said  O.  A.  Sander  and  bis  assigns,  under 
the  terms  of  said  radlnance,  have  erected 
and  maintained  a  system  of  waterworks  for 
said  city  of  Ellensburg,  and  have  furnished, 
by  means  of  said  waterworks,  the  said  city 
of  EUensburg,  and  the  Inhabitants  thereof, 
with  fresh  water,  for  domestic  purposes,  and 
for  fire  and  sewerage  purposes;  and  the 
said  C.  A  Sander  and  his  assigns  have  at 
aU  times  done  and  performed  all  acts  and 
things  which  they  were  required  to  do  by 
tbe  terms  of  said  ordinance,  and  have  fully 
complied  with  aU  the  conditions  of  said  or- 
dinance on  their  part"  Respondent  answer- 
ed, admitting  the  passage  and  approval  of 
the  ordinance,  but  denying  all  other  material 
allegations  of  the  complaint  Said  answer 
also  contains  certain  affirmative  defenses, 
not  necessary  to  be  considered  herein.  A 
Jury  was  expressly  waived,  and,  appellant 
having  rested  its  case,  upon  trial  to  the  court 
a  nonsuit  was  granted  upon  respondent's 
motion;  and  from  such  order  of  nonsuit,  and 
Judgment  dismissing  said  action,  tbe  case 
is  brought  to  this  court  upon  appeal.  The 
liability  of  respondent  Is  predicated  upon 
the  provisions  of  section  6  of  said  ordinance, 
whereby  the  said  city  "agrees  to  rent  •  •  « 
for  the  term  of  twenty-five  years  twenty- 
flve  hydrants,"  etc.  Upon  the  trial  In  the 
lower  court  tbe  evidence  disclosed  that  none 
of  the  hydrants  had  been  furnished,  and 
that  none  had  been  placed  along  appellant's 
mains.  Hence  we  think  that  there  was  a 
failure  of  proof,  and  that  the  nonsuit  was 
properly  granted.  But  appellaint  contends 
that  it  was  the  duty  of  tbe  city  to  furnish 
Sander  with  said  hydrants,  and  direct  at 
what  points  along  said  mains  the  same 
should  be  placed  by  him,  and  that,  inasmuch 
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as  they  were  not  furnished  by  respondent, 
appellant  is  entitled  to  recover  precisely  the 
same  (and  in  the  same  form  of  action)  as  If 
said  hydrants  had  been  furnished  and  pla- 
ced In  the  system,  and  water  furnished 
through  them  for  tire  and  sewecage  purpos- 
es. With  this  contention  we  cannot  agree. 
It  does  not  appear  from  the  pleading  or  the 
proof  that  the  appellant  or  its  assignor  at 
any  time  ofTered  to  put  said  hydrants  In 
place,  or  called  upon  the  city  to  furnish  the 
same,  or  to  designate  a  place  where  mey 
should  be  put  in.  Assuming,  without  decid- 
ing, that  it  was  the  duty  of  the  respondent, 
under  the  language  of  said  ordinance,  to  fur- 
nish said  hydrants,  and  that  it  failed  so  to 
do,  we  think  it  would  nevertheless  be  the 
duty  of  appellant  or  its  assignor  to  have  call- 
ed upon  said  city  authorities  to  furnish  the 
same  and  to  direct  the  places  wherein  they 
should  be  placed;  but  the  mere  neglect  of 
the  city  to  furnish  them,  or  to  direct  where 
they  should  be  placed,  in  the  absence  of  any 
showing  that  they  were  called  upon  to  do  so, 
would  not  entitle  the  appellant  to  recover 
under  its  complaint  in  this  action.  The  case 
of  Gity  Council  of  Montgomery  v.  Montgom- 
ery Waterworks  Co.,  77  Ala.  248,  is  not  in 
point,  and  does  not  sustain  appellant's  con- 
tention. The  variance  was  fatal.  In  thus 
disposing  of  the  case,  we  are  not  to  be  un- 
derstood as  deciding  that,  as  to  said  26  hy- 
drants, it  was  the  duty  of  the  city  to  fur- 
nish or  pay  for  the  same.  As  to  whether, 
under  the  ordinance  in  question,  the  duty  of 
furnishing  said  hydrants  was  upon  the  city 
or  upon  the  appellant,  we  do  not,  at  this 
time,  express  any  opinion;  it  being  sufii- 
dent,  for  the  purpose  of  sustaining  the  judg- 
ment of  the  lower  court  in  the  premises,  to 
say  that  in  either  case  appellant  was  not 
entitled  to  maintain  the  action.  The  Judg- 
ment appealed  from  is  at&rmed. 

HOTT,  C.  J.,  and  SCOTT,  DUNBAR,  and 
ANDERS,  JJ.,  concur. 


BOLSTER  et  al.  v.  STOCKS  et  al.  • 

(Supreme  Court  of  Washington.    Jan.  13, 1896.) 

Mechanic's   Lies— Noticb-Sofpicienot. 

1.  A  notice  of  mechanic's  lien,  which  re- 
cites the  contract  as  being  to  furnieh  "the  hard- 
ware and  other  lilce  materiai"  for  a  building, 
will  be  construed  to  mean  ali  the  hardware  for 
the  building,  and  is  sufficiently  definite.  Manu- 
facturing Co.  V.  Wol£E,  31  Pac.  753,  5  Wash. 
264,  distinguished. 

2.  A  statement,  in  a  notice  of  mechanic's 
lien,  that  claimant  furnished  under  contract 
"certain  goods,  wares,  and  merchandise,  being 
Iron  •  •  •  and  other  building  material,"  is 
too  indefinite.  Manufacturing  Co.  v.  Wolff,  31 
Pac.  753,  5  Wash.  264,  followed. 

Appeal  from  superior  court,  Whatcom  coun- 
ty;  John  R.  Winn,  Judge. 

Actions  by  James  F.  Bolster  and  others 
against  0.  H.  Stocks  &  Co.,  as  contractors, 

1  For  opimon  on  rehearing,  see  43  Pac.  1099.' 


and  J.  C.  Lighthouse  and  others,  as  owners, 
to  foreclose  several  mechanics'  liens.  The 
actions  were  consolidated.  Decrees  for 
plaintiffs,  and  defendants  appeal 

S.  A.  Callvert,  Jerry  Neterer,  and  Black  & 
Learning,  for  appellants.  Hudson  &  Holt, 
Kerr  4^  McCord,  Bruce,  Brown  &  Cleveland, 
J.  J.  Weisenburger,  John  R.  Crites,  Dorr, 
Hadley  &  Hadley,  Chas.  B.  Shepard,  Albert 
S.  Cole,  and  J.  W.  Bomaine,  for  respondents. 

DUNBAR,  J.  This  case  involves  the  le- 
gality of  several  liens  which  were  consolidat- 
ed in  the  court  below.  Since  the  appeal  was 
perfected  a  good  many  of  these  cases  have 
been  settled  by  stipulation,  and  we  will  pro- 
ceed to  pass  upon  those  remaining  unsettled. 

The  first  case  is  that  of  Taooma  Foundry 
&  Machine  Company  v.  G.  H.  Stocks,  J.  C. 
Lighthouse,  et  al.,  which  was  No.  645  in  the 
superior  court.  Two  objections  are  raised  by 
the  appellant  in  this  case:  (1)  That  the  tes- 
timony does  not  disclose  when  the  contracts 
were  complied  with  or  when  the  material  was 
furnished;  (2)  that  there  was  an  absence 
of  proof  of  the  date  of  filing  ana  recordlni; 
the  notice  of  lien.  From  a  review  of  the  tes- 
timony we  are  satisfied  that  the  referee  was 
warranted  in  the  findUig  of  fact  made  as  to 
the  time  when  the  respondent  ceased  to  for- 
nish  the  material,  and  that  therefore  the 
court  was  Justified  In  sustaining  the  report 
of  the  referee.  We  think  the  testimony  of 
witness  Warner  sufficiently  establishes  that 
fact.  The  second  contention  seems  to  us  to 
be  equally  without  foundation.  Even  if  the 
proof  of  the  record  had  not  t>een  sufficient, 
which  we  think  it  was,  no  objection  was 
made  that  would  call  the  attention  of  the 
court  to  the  particular  objection  urged  hew 
The  objection  urged  there  was;  "UbjtvttJ 
to  as  Incompetent.  It  is  not  a  notice  of  lien. 
The  notice  Is  not,  in  substance,  as  required  by 
statute.  That  it  falls  to  set  forth  the  con- 
tracts or  contract  entered  Into  between  StoclM 
&  Co.  and  J.  B.  BlackwelL"  The  technical 
question  as  to  the  Indorsement  of  the  officer 
was  not  called  to  the  attentlMi  of  the  court, 
and,  if  it  had  been,  this  being  an  equitable 
action,  the  court  in  its  discretion  could  very 
properly  have  given  the  respondent  an  op- 
portunity to  make  the  proof  required.  The 
Judgment  in  this  case  will  be  affirmed. 

In  the  next  case,— that  of  Whittier,  Fuller, 
et  al.  V.  C.  H.  Stocks,  J.  O.  Lighthouse,  et 
al.,— it  is  contended  by  the  appellants  that 
the  respondent  was  seeking  to  recover  for 
part  performance  of  a  contract  alleged  to 
have  been  entered  into  with  Stocks  &  Co., 
the  contractors  of  appellant  Lighthouse.  We 
do  not  think  that  the  evidence,  fairly  con- 
strued, bears  out  appellants*  contention,  bnt 
that  the  action  was  brought  for  but  one  o^ 
der,  viz.  for  the  glass  of  the  building,  and 
that  the  second  order  was  not  Intended  t» 
be  used  in  the  erection  or  construction  of  the 
building,  but  was  simply  Uit^nded  to  be  oseS 
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for  the  bank  firtnres.  We  tblnk  tbe  whole 
testimony  shoivs  that  It  was  a  separate,  dis- 
tinct, and  Independent  order,  and  under  a 
separate  contract.  It  is  needless  to  review 
all  the  testimony  in  the  case,  but  it  plainly 
appears  to  us,  from  all  the  circumstances, 
Including  the  fact  that  at  the  time  Mr.  Sey- 
mour, agent  of  tbe  plalntifTs,  went  over  the 
building  with  the  contractors,  and  checked 
up  the  amount  of  material  that  had  been 
furnished,  for  the  purpose  of  making  a  set- 
tlement with  the  contractors,  no  mention  was 
made  of  the  glass  for  the  fixtures  as  belong- 
ing in  that  contract,  although  it  was  men- 
tioned that  such  glass  was  at  the  depot,  and 
the  further  fact  that  in  all  the  correspond- 
ence between  Stocks  &  Co.  and  the  respond- 
ents It  seems  to  have  been  conceded  that  the 
second  order  was  an  independent  order,  that 
the  negotiations  were  evidently  based  upon 
that  idea.  The  second  proposition,  viz.  that 
the  court  was  not  justified  in  finding  that  the 
notice  of  lien  was  filed  In  the  office  of  the 
auditor,  is  equally  as  untenable  as  it  was  in 
the  other  case;  for  the  appellants  expressly 
admitted  upon  the  trial  that  the  notice  of 
Hen  which  was  there  offered  had  been  filed 
at  the  time  shown  by  the  indorsement  of  the 
auditor,  and  we  are  satisfied  that  it  is  plainly 
shown  that  it  was  filed  for  record  within  the 
time  required  by  law.  As  to  tbe  time  of  the 
record  of  the  Hen,  that  Is  a  matter  over 
which  the  respondents  have  no  controL 
They  have  done  what  the  law  requires  of 
them  when  they  file  the  lien  for  record.  It 
appears  lu  this  case  that  the  attorney's  fee 
was  taxed  twice,  and  also  that  a  statutory 
fee  was  allowed  in  addition  to  the  attorney's 
fee.  This  court  has  decided  heretofore  that 
a  statutory  attorney's  fee  could  not  be  al- 
lowed In  addition  to  the  fee  provided  for  in 
a  contract  Neither  do  we  think  It  can  be 
allowed  in  addition  to  the  fee  allowed  for  the 
foreclosure.  This  case  will  be  affirmed  on 
condition  that,  within  20  days  after  the  fil- 
ing of  this  opinion,  the  respondents  remit  or 
consent  to  the  reduction  of  the  Judgment  to 
the  extent  of  the  statutory  fee,  and  the  fee, 
which  was  doubly  taxed,  of  $165;  otherwise. 
It  will  be  reversed. 

The  next  case  is  that  of  Nolton  et  al.  v. 
C.  H.  Stocks  &  Ck>.  and  Lighthouse  et  al., 
and  it  Is  claimed  by  the  appellants  that  the 
lien  in  this  case  falls  squarely  within  that 
of  Manufacturing  Co.  v.  Wolff,  5  Wash.  264, 
SI  Pac.  753,  and  32  Pac.  462.  In  that  case, 
the  lien  of  which  this  court  held  to  be  bad, 
the  statement  was  that  the  claimant  should 
"furnish  certain  windows,  doors,  mouldings, 
glass,  and  lumber  for  the  inside  finish  of  said 
building."  We  do  not  desire  to  extend  the 
close  coa^ructlon  placed  on  the  lien  law 
In  the  case  Just  cited,  and  we  think  that 
this  lien  can  be  distinguished  from  that  one. 
There,  as  will  be  seen  from  the  quotation, 
there  was  nothing  to  Indicate  that  all  the 
windows,  doors,  moldings,  glass,  and  lumber 
were  to  be  furnished  under  the  contract,  but 


tbe  Implication,  from  the  use  of  the  wtfrd 
"certain,"  was  rather  to  the  contrary,  for 
"certain  windows,  doors,"  etc.,  by  Its  spe- 
cific terms,  directly  negatives  the  idea  that 
all  the  windows,  etc.,  were  to  be  furnished. 
But  not  so  with  the  case  at  bar,  where  the 
language  of  the  lien  Is  as  follows:  "That 
said  C.  H.  Stocks  &  Co.  are  the  contractors, 
who,  as  such  contractors  and  agents  of  said 
J.  C.  Lighthouse,  the  owner,  entered  into  a 
contract  with  said  Nolton  &  Adams  Hani- 
ware  Company,  under  and  by  which  said 
Nolton  &  Adams  Hardware  Company  were 
to  furnish  the  hardware  and  other  like  mate- 
rial for  the  construction  of  said  'Lighthouse 
Block'  building,  and  to  be  paid  therefor  upon 
the  furnishing  of  said  material."  It  seems  to 
us  that  the  language  used  there  could  very 
reasonably  be  construed  to  mean  all  the  hard- 
ware to  be  used  In  the  building.  Ordinarily, 
if  a  contractor  was  to  make  the  announce- 
ment that  he  was  to  furnish  the  material  for 
a  building,  it  would  be  understood  that  he 
was  to  furnish  all  the  material,  and  the  ex- 
pression, "other  like  material,"  seems  to  be 
more  superfluous  than  anything  else,  al- 
though it  was  probably  used  to  strengthen 
the  idea,  which  was  evidently  intended  to  be 
expressed,  that  they  were  to  furnish  all  of 
that  kind  of  material.  We  think  a  liberal 
construction  of  this  Hen  will*  permit  It  to 
stand.  Nor  do  we  think  that  the  complaint 
was  so  ambiguous  that  It  was  difficult  to  un- 
derstand, or  that  it  is  irreconcilable.  There 
is  nothing  In  the  complaint  that  could  mis- 
lead the  defendants.  Under  its  allegations 
they  could  readily  determine  just  what  Is- 
sues they  were  expected  to  make  and  stand 
upon.  We  do  not  think  there  Is  anything  In 
the  further  objection,  urged  by  the  appel- 
lants, that  the  lien  does  not  give  the  name 
of  the  wife  as  one  of  the  reputed  owners  of 
the  property  sought  to  be  charged.  It  is  al- 
leged In  the  complaint  that,  at  the  time  of 
filing  the  said  notice,  J.  C.  Lighthouse  and 
Margaret  V.  Lighthouse  were  husband  and 
wife,  and  were  the  owners  or  reputed  own- 
ers of  the  land.  The  case  does  not  fall  with- 
in the  principles  anounced  in  Manufacturing 
Co.  V.  MUler,  3  Wash.  St.  480,  28  Pac.  1035, 
or  Sagmeister  v.  Foss,  4  Wash.  320,  30  Pac. 
80,  744.  The  judgment  In  this  case  will  be 
affirmed. 

In  the  case  of  Underwood  &  Mlnturn  v.  C. 
H.  Stocks  &  Co.,  Lighthouse,  et  al.  (No.  1,203), 
the  language  of  the  fifth  clause  In  the  lien 
notice  is  that  at  the  request  of  Stocks  &  Co. 
they  furnished  certain  goods,  wares,  and  mer- 
chandise, being  Iron,  Iron  work,  galvanized 
iron,  nails,  paints,  glass,  and  other  building 
material,  which  were  reasonably  worth  and 
of  the  value  of  $1,646.56.  This  statement.  It 
seems  to  us,  brings  this  case  squarely  with- 
in the  rule  announced  by  this  court  in  the 
case  of  Manufacturing  Co.  v.  WoUf,  5  Wash. 
264,  31  Pac.  T53  and  32  Pac.  462,  nor  do  we 
think  that  the  partially  Itemized  statement 
in  the  seventh  count  In  the  Uen  notice  makes 
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the  notice  any  more  definite.    The  Itemized 
statement  is  as  follows: 

To  C.  H.  Stocks  &  Co.  direct: 

Material  in  bank  room $   448  00 

Cornice,  iron,  nails,  galvanized  iron  252  41 
To  Gallup  &  Weber: 

Galvanized   iron    work   and   other 

material 609  45 

To  A.  C.  Clnusen: 

Paints,  oils,  and  other  material. ...  260  B6 
To  C.  H.  Stocks  &  Co.  direct: 

Plumbing  and  other  material 86  14 

Total $1,646  66 

It  will  be  noticed  that  each  one  of  these 
Items  is  as  indefinite  as  to  quantity  as  the 
general  notice  is,  and  there  is  nothing  in  the 
first  Item,  viz.  "material  in  bank  room,"  to 
indicate  even  the  kind  of  material.  We  are 
also  satisfled,  from  an  inspection  of  the  rec- 
ord, that  the  objection  urged  by  the  respond- 
ents that  there  were  no  proper  exceptions  to 
the. findings  of  fact  and  conclusions  of  law  in 
this  case  is  untenable.  The  Judgment  is  this 
case  will  therefore  be  reversed,  with  instruc- 
tions to  the  lower  court  to  deny  the  respond- 
ent's petition  to  adjudge  the  material  fur- 
nished a  lien  upon  the  building  and  land  of 
the  appellants. 

If  we  have  not  misunderstood  the  stlpula- 
tlODS  in  these  cases,  this  comprises  all  tlie 
liens  that  wwe  before  the  court  for  review. 
The  Judgment  In  the  first  three  will  be  af- 
firmed, as  indicated;  and  the  last  one,  viz. 
Underwood  &  Mlntum  et  aL  v.  J.  0.  light" 
bouse  et  al.,  will  be  reversed. 

We  concur:  HOYT,  a  J.,  and  SCOTT, 
A>a3ERS,  and  GORDON,  JJ. 


BOLSTER  et  al.  v.  STOCKS  et  al.» 
(Supreme  Court  of  Washington.    Jan.  28,  1898.) 
Hbcbamic's  Lien— Notice— Ingludino  Items  hot 

Furnished — Omittiso  Wipb's  Namb 
AS  Fart  Owner. 

1.  A  notice  of  claim  for  a  mechanic's  Hen 
which  states  that  under  the  contract  the  claim- 
ant was  "to  furnish  the  lumber,  sash,  doors, 
etc.,"  for  a  certain  building,  is  sufficiently  spe- 
ciflc. 

2.  Including  items  for  materials  not  actual- 
ly furnished,  in  a  statement  for  a  lien,  by  mis- 
take,— the  materials  being  such  as  a  lien  could 
have  been  claimed  foi,— will  not  vitiate  the  lien 
for  materials  actually  furnielied. 

3.  The  fact  that  a  wife,  who  has  a  com- 
munity interest  with  her  husband  in  real  es- 
tate, is  not  named  as  owner  in  a  notice  of  claim 
for  lien  thereon,  will  not  defeat  the  lien,  where 
it  does  not  appear  that  the  claimant  knew  of  her 
interest,  and  she  is  made  a  party  to  the  action  to 
foreclose. 

Appeal  from  superior  court,  Whatcom  coou- 
ty;   John  R.  Winn,  Judge. 

Actions  by  James  F.  Bolster  and  others 
against  C.  H.  Stocks  &  Co.  and  others.  The 
actions  were  consolidated.  From  a  decree 
ft)r  plaintiffs.  Lighthouse  and  others  appeaL 
Afilrmed. 

8.  A.  Callvert,  Jerry  Netorer,  and  Black  & 
Learning,   for  appellants.    Hudson  &  Holt, 

1  For  opinion  on  rehearing,  see  43  Pac.  1099. 


Kerr  &  McCoro,  Bmoe,  Brown  &  (Tlevdand, 
J.  J.  Welsenburger,  John  R.  Crltcs,  Dorr, 
Hadley  &  Hadley,  Chas.  B.  Sbepard.  Albert 
S.  Ole,  and  J.  W.  Romaine,  for  respondenus. 

DUNBAR,  J.  This  Ls  the  case  of  the  Fair- 
haven  Land  Company,  Plaintiff  and  Respond- 
ent, V.  C.  H.  Stocks  &  Co.  et  al..  Defendants 
(Lighthouse  et  al.,  Appellants),— No.  652  in 
the  lower  court,— which  was  one  of  the  con- 
solidated cases  under  the  title  of  James  F. 
Bolster  et  al.  v.  C.  H.  Stocks  &  0>.  et  aL,  in 
which  cases  an  opinion  was  filed  in  this  court 
on  January  13,  1806.  43  Pac.  532.  It  baa 
been  called  to  the  attention  of  the  court  that 
this  case  was  not  disposed  of  in  said  opinion. 
The  case  was  considered  and  decided  by  the 
court  at  the  time  a  decision  was  arrived  at 
in  the  other  cases,  but,  through  the  inadvert- 
ence of  the  writer  of  that  opinion,— who  is  the 
writef'  of  this,— the  opinion  omitted  this  case. 

It  is  contended  by  the  appellants  that  the 
complaint  did  not  state  a  cause  of  action,  and 
that  the  lien  notice  was  not  sutUdent.  The 
language  of  the  lien  notice  complained  of  la 
"that  C.  H.  Stocks  &  Co.  are  the  contractors, 
who,  on  or  about  July  1,  1890,  as  such  con- 
tractors, made  and  entered  Into  a  contract 
and  agreement  by  which  said  Fairhaven  Land 
Company  was  to  furnish  the  lumber,  sash, 
doors,  etc.,  used  in  the  construction  of  said 
Lighthouse  Block,  at  the  agreed  and  contract 
price  of  $2,440.85."  We  think  what  we  said 
in  the  case  of  Nolton  et  aL  v.  C.  H.  Stocks  & 
Co.,  and  Lighthouse  et  al.,  applies  directly  to 
this  case;  and,  for  the  reasons  ?.ssiKued  in 
that  case,  we  hold  the  lien  under  consideration 
here  to  be  good.  And  we  think,  also,  that 
the  complaint  plainly  and  concisely  complies 
with  the  provisions  of  the  statute  In  relation 
to  the  foreclosure  of  liens,  and  that  the  plead- 
er has  brought  himself  within  Its  terms.  It 
is  no  objection  to  the  complaint  that  it  fails 
to  allege  that  the  materials  w&e  such  as  are 
llenable  articles,  or  of  a  kind  or  character  to 
be  used  in  the  construction  of  the  building  In 
controversy.  If  It  did  so  allege.  It  would 
only  be  an  allegation  of  a  conclusion  of  law. 
When  it  states  the  facts,  and  alleges  the  kind 
of  materials  furnished,  the  law  will  deter- 
mine whether  or  not  the  materials  so  fumi-sh- 
ed  were  lienable  articles.  The  term  "lumber" 
is  certainly  specific  enough  to  furnish  the 
owner  with  definite  Information  as  to  the 
subject-matter  of  the  lien  sought  to  be  tore- 
closed,  and  we  held  in  the  companion  cases 
to  this  one  that  the  term  "other  material" 
had  reference  to  material  of  the  same  kind. 
The  Hen  notice  here,  which  is  made  a  part  of 
the  complaint,  alleges  that  this  lumber  was 
furnished  to  be  used  in  the  building,  and  tliat 
it  was  80  used. 

So  far  as  the  amendments  to  the  complaint 
are  concerned,  it  does  not  appear  from  the 
record  that  any  objection  was  made  thereto, 
and,  even  if  there  had  been,  it  was  a  matter 
that  was  so  largely  within  the  discretion  of 
the  court  that  we  should  not^ieel  like  disturb- 
jitized  by  V^jO  , 
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Ing  It,  anlen  an  Injury  bad  been  done  to  the 
appellants;  and  there  Is  nothing  here  to  indi- 
cate that  the  appellants  were  In  any  way  mis- 
led, or  that  their  rights  were  in  any  way 
Jeopardized,  by  these  amendments 

We  think  that  the  testimony  fully  sustained 
the  findings  of  the  referee,  and  while  it  ap- 
pears that  no  sash  or  doors  were  furnished 
for  use  in  this  building,  or  at  least  that  there 
Is  no  evidence  that  they  were  furnisbed,  it 
does  appear  that  lumber  was  furnished  to  the 
amount  of  the  lien  claimed;  tbat  the  items 
of  sash  and  doors  in  the  lien  were  a  mistake, 
Thich  was  abandoned  upon  the  triaL  And 
such  fact  will  not  be  allowed  to  destroy  the 
lienor's  claim  for  the  amount  of  material  tbat 
was  actually  furnished,  when  it  does  not  ap- 
pear that  there  was  any  attempt  to  deceive, 
and  when  it  does  plainly  appear  tbat  the 
amount  of  the  claim  was  not  increased  by  the 
statement,  and  that  the  items  were  llenable 
articles.  This  court  held  in  Whittier  t.  Mill 
Co..  6  Wash.  190,  33  Pac.  393,  that  the  lien  Is 
not  vitiated  where  a  mere  mistake  or  inad- 
rertency  caused  items  otherwise  llenable  to 
be  Included  In  the  lien.  It  is  evident  from 
the  testimony  In  this  case  that  the  claim 
would  have  been  the  same,  and  the  result  the 
same,  with  the  statement  in  regard  to  the 
auh  and  doors  omitted. 

It  la  contended  by  the  appellants  that  there 
is  no  proof  as  to  the  character  of  lumber  fur- 
nished, or  the  value  of  rough  or  dressed  lum- 
ber furnished  by  req;>ondent;  tbat  tbe  books 
of  account  were  not  Introduced,  nor  a  copy 
of  the  account  produced,  so  that  there  is  ab- 
Mdutely  no  proof  under  which  a  Judgment  for 
any  amount  can  be  predicated.  It  seems  to 
us  that  the  question  of  the  amount  due  on 
tbe  account  from  Stocks  &  Co.  to  plaintltf  In 
this  case  is  settled  t>eyond  i>eradventure  by  a 
stipulation  which  Is  found  on  page  300  of  the 
statement  of  facts.  The  stipulation  is  as  fol- 
lows: "It  is  stipulated  and  agreed  by  and  be- 
tween counsel  that  the  several  books  of  en- 
try offered  by  the  plaintiff,  the  Fairbaven 
Land  Company,  in  this  case,  in  evidence,  con- 
tain a  correct  accotmt  of  the  plaintiff  the 
Fairbaven  Land  Company's  account  with  O. 
H.  Stocks  &  Co.  for  the  lumber  and  material, 
and  that  tbe  book  shows  tbe  amount  still  due 
on  that  account  to  be  $449.85."  It  is  true 
that  tbe  lien  notice  does  not  give  the  name 
of  the  wife  as  one  of  tbe  owners  or  reputed 
owners  of  the  property  sought  to  be  charged, 
but  this  does  not  bring  tbe  case  within  the 
law  announced  in  Manufacturing  Co.  v.  Mil- 
ler (Wash.)  28  Pac.  1035,  nor  Sagmeister  v. 
Foes,  4  Wash.  320,  30  Pac.  80,  744.  All  that 
was  held  In  the  first  case  mentioned  was  that. 
In  all  suits  to  foreclose  liens  upon  community 
real  estate,  the  wife  was  a  necessary  party 
defendant;  and,  in  the  last,  that  a  claim  of 
lien  against  a  husband  and  his  interest  in 
certain  realty,  which  shows  on  its  face  tbat 
the  claimant  has  knowledge  tbat  tbe  wife  has 
a  community  interest  in  the  real  estate,  is  de- 
fectlv&    This  lien  claim  does  not  show  on  its 


face  that  the  wife  had  an  intereat  in  tbe 
property  sought  to  be  charged,  but  the  wife 
was  actually  brought  in  by  the  pleadings, 
and  made  a  party  to  tbe  action.  Her  rights 
were  adjudicated,  and  she  baa  no  cause  of 
complaint. 

There  may  have  been  in  this  case  some 
slight  discrepancy  between  the  allegations  of 
the  complaint  and  the  proof,  on  immaterial 
questions;  but  it  seems  evident  from  tbe 
whole  case  that  the  material  was  furnished, 
and  that  the  lien  was  filed  within  the  time 
and  In  the  manner  prescribed  by  law.  Tlie 
amount  due  is  conclusively  proven,  and  the 
Judgment  should  therefore  be  affirmed. 

HOTT,  C.  Jm  and  SCOTT,  ANDEBS,  and 
GORDON.  JJ..  concur. 


LOUDEN  IRRIGATING  CANAL  CO.  «t  al. 
V.  HANDY  DITCH  CO.  et  al. 

(Supreme  Court  of  Colorado.     Oct  21,  ISOS.) 

Ibrioation— District  Court— JaRiBDicrioN—Rss 
Judicata — (Jonsthcotioit  or  Coxstitution. 

1.  Seas.  Laws  1879,  p.  98,  g  19,  provides 
that,  when  any  water  district  shall  extend  into 
two  or  more  counties,  the  district  court  of  the 
county  in  which  the  first  regular  term  after  the 
lat  day  of  December  shall  soonest  occur  shall 
be  the  proper  court  in  which  proceedings  for 
tbe  adjudication  of  priorities  in  appropriating 
water,  and  other  questions  connected  there- 
with, shall  be  commenced,  and  that  such  court 
shall  thereafter  retain  exclusive  Jurisdiction  un- 
til final  adjudication  is  bad.  Sess.  Laws  1881, 
p.  159,  §  34,  provides  that  nothing  therein  con- 
tained shall  prevent  any  person  from  maintain- 
ing an  action,  theretofore  allowed,  in  any  court 
having  jurisdiction  to  determine  an^  claim  or 
priority  of  right  to  water,  at  any  time  within 
tour  years  after  the  rendering  of  a  final  decree 
under  that  act,  in  the  water  district  in  which 
such  right  may  be  claimed.  Held,  that  the  act 
of  1879  vested  exclusive  jurisdiction  in  a  partic- 
ular district  court  In  an  irrigation  district  ex- 
tending into  several  counties,  and  that  said  ju- 
risdiction was  not  affected  by  the  act  of  1881. 

2.  After  the  district  court,  designated  by 
said  act  of  1879  has  rendered  a  final  jiidftment 
in  an  action  fixing  the  rights  and  prioHtica  of 
the  parties  thereto,  such  judgment,  unless  open- 
ed in  the  manner  and  within  the  time  provided 
by  statute,  is  res  judicata  in  so  far  as  it  deter- 
mines the  rights  of  the  parties  thoreto,  and  no 
party  thereto  can  maintain  an  independent  ac- 
tion In  the  district  court  of  another  county  in 
the  same  irrigation  district  to  determine  his  re- 
spective rights  and  priorities. 

3.  Const,  art.  6,  §  11.  providing  that  the  dis- 
trict court  shall  have  original  jurisdiction  of  all 
civil  causes,  both  in  law  and  equity,  does  not 
give  every  district  ciiurt  in  the  state  jurisdiction 
in  every  cause,  without  rcpard  to  the  looation 
of  the  property  or  the  residence  of  the  parties. 

4.  The  court  first  obtaining  jurisdiction  will 
retain  it  throughout,  as  against  other  courts 
having  concurrent  jurisdiction. 

Appeal  from  district  court,  Larimer  county. 

Actions  by  tbe  Handy  Ditch  Company  and 
another  against  tbe  Louden  Irrigating  Ca- 
nal Company  and  others  to  settle  all  priori- 
ties to  the  use  of  water  from  tbe  Big 
Thompson  river.  There  was  a  Judgment  for 
plaintiffs,  and  defendants  appeaL     Reversed. 
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Appellees  brought  separate  actions  In  the 
district  court,  which  were  afterwards  con- 
solidated, .ind  this  appeal  Is  taken  from  the 
decree  rendered  In  the  consolidated  actions. 
The  complaints  are  in  the  nature  of  bills  In 
equity  to  adjudicate  and  settle  all  priorities 
to  the  use  of  water  from  the  Big  Thompson 
river.  It  is  averred,  In  substance,  that  the 
defendants  severally  claim  appropriations 
of  water  from  the  Big  Thompson  river  prior 
In  point  of  time  to  those  claimed  by  the 
plaintiffs.  Plaintiffs  allege  that  said  claims 
are  excessive,  and  are,  in  fact,  Junior  to  the 
priority  of  each  plaintiff.  To  these  com- 
plaints demarrers  were  Interposed  upon  the 
following  grounds:  First,  insufficient  facts 
to  constitute  a  cause  of  action;  second, 
want  of  Jurisdiction  of  the  subject  of  the 
action.  These  demurrers  were  sustained  as 
to  the  first  ground  and  overruled  as  to  the 
second.  Thereafter  amended  complaints 
were  filed.  Among  the  defenses  pleaded  to 
the  amended  complaints  are  the  following: 
First  defense  "avers  that  irrigation  district 
No.  4  did  extend,  at  the  time  when  said  dls- 
.trlct  was  created  by  law,  and  hence  hither- 
to has  extended,  and  now  extends,  Into  the 
county  of  Boulder,  for  that  a  portion  of  the 
lands  Irrigated,  from  ditches  taking  water 
from  the  tributaries  of  the  Big  Thompson, 
have,  from  and  Including  the  time  of  the 
creating  of  said  Irrigation  district,  been  sit- 
uated within  the  limits  of  the  said  county 
of  Boulder;  and  said  Irrigation  district  No. 
4  extends  Into  the  three  counties  of  Boul- 
der, Larimer,  and  Weld  in*  said  state,  and 
no  others.  (2)  That  when  said  irrigation 
district  No.  4  was  created  and  established, 
and  at  all  times  since,  and  now,  the  district 
court  In  said  Irrigation  district  of  the  coun- 
ty In  which  the  first  regular  term  after  the 
1st  day  of  December  In  each  year  soonest 
occurs  has  been  the  district  court  of  Boul- 
der county.  (3)  That  heretofore,  and  on 
the  21st  day  of  October,  1881,  in  a  certain 
proceeding  In  said  Boulder  county  district 
court,  entitled  'In  the  Matter  of  a  Certain 
Petition  for  the  Adjudication  of  the  Priori- 
ties of  Bight  to  the  Use  of  Water  for  Irriga- 
tion In  Water  District  No.  4,'  which  said 
suit  or  proceeding  was  duly  and  regularly 
instituted  and  then  pending  in  said  court, 
pursuant  to  an  act  [here  quoting  title  of 
act]  approved  February  23,  1881,  Thomas  R. 
Owen,  Jr.,  Esq.,  was  duly  and  regularly  ap- 
pointed referee  of  said  court  in  said  matter, 
to  whom  was  referred  the  statements  of 
claim  on  file  in  the  said  matter,  and  the  mat- 
ter of  taking  evidence  and  reporting  the 
same,  making  an  abstract  of  the  findings  of 
same,  and  preparing  the  decree  in  said  adju- 
dication. And  said  referee  in  all  respects  per- 
formed his  duties,  as  required  by  law  and 
the  order  of  court,  and  took  all  testimony 
offered  In  behalf  of  any  party  claiming  an 
appropriation  of  water  for  irrigation  in  said 
Irrigation  district,  and  made  report  of  the 
same,  together  with  an  abstract  and  find- 


ings upon  the  same,  and  prepared  a  decree 
in  said  adjudication.  That  thereafter,  and 
on  the  28th  day  of  May,  1883,  same  being 
one  of  the  regular  Juridical  days  of  the  May 
term,  A.  D.  1883,  of  said  Boulder  county  dis- 
trict court,  said  matter  came  on  duly  and 
regularly  for  final  hearing  and  adjudi<»- 
tion  upon  the  report  of  said  referee,  as  well 
as  upon  the  exceptions  filed  in  said  matter; 
and  after  hearing  the  same  the  court  duly 
entered  in  said  matter  its  final  adjudication 
and  decree,  establishing  the  priorities  of 
right  to  the  use  of  water  for  Irrigation  In 
water  district  No.  4.  That  all  parties  in- 
terested had  due  and  proper  notice  of  all 
proceedings  had  In  said  matter,  as  well  be- 
fore said  referee  as  before  said  court  That 
the  plaintiff,  as  well  as  all  of  the  defend- 
ants in  this  suit,  were  parties  to  said  pro- 
ceedings in  said  Boulder  county  district 
court,  and  entered  their  appearance  therein, 
and  made  proofs  of  their  priorities.  That 
no  appeal  was  taken  from  said  decree  by 
any  party  thereto,  nor  did  any  party  sue 
out  a  writ  of  error  to  cause  said  decree  to 
be  reviewed  by  the  supreme  court;  but  that 
said  decree  Is  now  in  full  force  and  effect 
That  since  the  date  of  said  decree,  hitherto, 
the  waters  flowing  in  the  Big  Thompson 
river,  as  well  as  in  its  tributaries,  have  been 
apportioned  to  the  several  ditches  taking 
water  therefrom,  by  the  water  commission- 
er of  said  water  district,  pursuant  to  said 
decree.  And  said  defendant  avers  that  by 
virtue  of  the  premises  and  the  statute  In 
that  behalf,  the  said  Boulder  county  dis- 
trict court  obtained,  and  ever  since  has  re- 
tained, exclusive  Jurisdiction,  for  the  pn^ 
imse  of  hearing,  adjudicating,  and  settling 
all  questions  concerning  the  priority  of  ap- 
propriations of  water  between  ditch  com- 
panies and  other  owners  of  ditches  draw- 
ing water  for  irrigation  purposes  from  said 
Big  Thompson  river  or  its  tributaries,  with- 
in the  said  water  district,  and  all  other 
questions  of  law  and  questions  of  right 
growing  out  of  and  in  any  way  involved  or 
connected  therewith.  Wherefore  this  de- 
fendant says  that  the  district  court  of  Lari- 
mer county  has  no  Jurisdiction  of  the  snb- 
lect-matter  of  this  action."  A  demurrer  to 
this  defense  was  sustained  by  the  district 
court.  Other  defenses  were  Interposed,  hut 
as  the  opinion  of  the  court  Is  In  no  way  in- 
fluenced by  such  defenses,  they  will  not  be 
further  referred  to. 

The  following  provisions  of  the  state  con- 
stitution and  statutes  are  necessary  to  a  fall 
undcrst.Tucling  of  the  opinion,  of  the  court: 
"The  district  court  shall  have  original  Ju- 
risdiction of  all  causes  both  at  law  and  in 
equity."  C!onst  Colo,  art  6,  J  11.  "For  the 
purpose  of  hearing,  adjudicating  and  set- 
tling all  questions  concerning  the  priority 
of  appropriation  of  water  between  ditch 
companies  and  other  owners  of  ditches 
drawing  water  for  Irrigation  purposes  from 
the  same  stream  or  its  tributaries  within 
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the  same  water  district,  and  all  other  gtiec- 
tlona  of  law  and  qnestionB  of  right  growing 
ont  of  or  In  any  way  Involved  or  connected 
therewith,  JurlBdictlon  la  hereby  vested  ex- 
clusively In  the  district  court  of  the  proper 
county;  but  when  any  water  district  shall 
extend  Into  two  or  more  counties,  the  dis- 
trict court  of  the  county  In  which  the  first 
regular  term  after  the  first  day  of  Decem- 
ber in  each  year  shall  soonest  occur,  ac- 
cording to  the  law  then  in  force,  shall  be 
the  proper  court  in  which  the  proceedings 
for  said  purpose  as  hereinafter  provided 
for,  shall  be  commenced,  by  the  entry  of  an 
order  appointing  a  referee  in  the  manner 
and  for  the  purpose  hereinafter  in  this  act 
provided.  Such  court  shall  thereafter  retain 
exclusive  jurisdiction  of  the  whole  subject 
until  final  adjudication  thereof  Is  had,  not- 
withstanding any  law  to  the  contrary  now 
In  force."  Sess.  Laws  1879,  p.  09,  g  19. 
"Nothing  in  this  act  or  in  any  decree  ren- 
dered under  the  provlsloDS  thereof,  shall 
prevent  any  person,  association  or  corpora- 
tion from  bringing  and  maintaining  any 
suit  or  action  whatsoever  hitherto  allowed 
In  any  court  having  Jurisdiction,  to  deter- 
mine any  claim  or  priority  of  right  to  wa- 
ter, by  appropriation  thereof,  for  Irrigation 
or  other  purposes,  at  any  time  within  four 
years  after  the  rendering  of  a  final  decree 
under  this  act  In  the  water  district  in  which 
such  rights  may  be  claimed.  Save  that  no 
writ  of  injunction  shall  issue  in  any  case 
restraining  the  use  of  water  for  irrigation 
in  any  water  district  wherein  such  final  de- 
cree shall  have  been  rendered,  which  shall 
effect  [affect]  the  distribution  or  use  of  wa- 
ter in  any  manner  adversely  to  the  rights 
determined  and  established  by  and  under 
such  decree,  but  injunctions  may  issue  to 
restrain  the  use  of  any  water  in  such  dis- 
trict not  affected  by  such  decree,  and  re- 
strain violations  of  any  right  thereby  estab- 
lished, and  the  water  commissioner  of  every 
district  where  such  decree  sliall  have  been 
rendered,  shall  continue  to  distribute  water 
according  to  the  rights  of  priority  deter- 
mined by  such  decree,  notwithstanding  any 
suits  concerning  water  rights  in  such  dis- 
trict, until  In  any  suit  between  parties  the 
priorities  between  them  may  be  otherwise 
determined,  and  such  water  cdmmlssloner 
have  official  notice  by  order  of  the  court  or 
Judge  determining  such  priorities,  which 
notice  shall  be  in  such  form  and  so  given  as 
the  said  Judge  shall  order."  Sess.  Laws  1881, 
p.  1S9,  {34. 

B.  A.  Ballard  and  H.  N.  Haynes,  for  appel- 
lants. WiUard  Teller  and  A.  H.  De  France, 
for  appellees. 

HATT,  C.  J.  (after  stating  the  facts).  Aft- 
er the  district  court  had  overruled  a  plea  to 
its  jurisdiction  and  a  plea  of  res  Judicata, 
and  before  trial,  the  interposition  of  this 
court  was  sought  by  an  application  for  the 
extraordinary  remedy  by  prohibition.    This 


writ  was,  however,  denied,  for  the  reason 
that  the  petitioners  had  an  adequate  remedy 
at  law,  by  appeal  or  writ  of  error  to  the  final 
Judgment  of  the  district  court,  in  case  such 
Judgment  should  be  against  the  defendants 
or  either  of  them.  People  v.  District  Court 
of  Pitkin  Co.,  11  Colo.  574,  17  Pac.  298.  The 
questions  of  jurisdiction  and  of  res  Judicata 
each  involve  a  construction  of  certain  provi- 
sions of  our  irrigation  laws  and  for  conven- 
ience may  be  considered  together. 

The  argument  of  counsel  in  support  of  the 
judgment  of  the  district  court  may  be  briefiy 
summarized  as  follows:  The  present  action 
Is  in  the  nature  of  a  bill  of  peace,  or  an  ac- 
tion of  quia  timet,  and  is  quite  analogous  to 
an  action  to  quiet  title  to  real  estate;  that 
the  action  was  permissible  in  this  class  of 
cases  prior  to  the  enactment  of  the  irrigation 
laws  of  1879  and  1881;  that  this  suit  was 
commenced  within  four  years  next  after  the 
statutory  decree,  and  that  the  statute  gives 
any  person  the  right  to  bring  such  a  suit  at 
any  time  within  such  period;  that  the  dis- 
trict court  of  Larimer  county,  in  common 
with  all  other  district  courts  of  the  state, 
was  given  jurisdiction,  by  section  11,  art  0, 
of  the  state  constitution,  "of  all  causes,  both 
in  law  and  In  equity";  that  the  legislature  is 
powerless  to  take  away  such  jurisdiction, 
and  that  It  has  not  attempted  so  to  do;  that 
the  ditches  Involved  in  this  suit  are  mostly 
in  Larimer  county,  and  nearly  all  the  iMirtles 
are  residents  of  said  county,  and  the  district 
court  of  that  county  offered  the  most  conven- 
ient forum  for  the  trial  of  the  present  ac- 
tion; that  the  legislation  of  this  state  bears 
within  it  evidence  of  an  Intention  of  the  law- 
making body  not  to  limit  actions  like  this  to 
the  district  court  which  may  have  Jurisdic- 
tion of  the  statutory  proceeding.  Reliance 
is  also  placed  upon  section  1786,  Gen.  St. 
1883,  p.  680,  wherein  permission  Is  given  the 
district  court  or  Judge  to  make  rules  "from 
time  to  time  during  the  progress  of  the  case." 
It  Is  argued  that  It  Is  evident,  from  this  lan- 
guage, and  from  the  whole  tenor  of  the  act, 
and  from  the  title,  that  only  the  statutory 
proceeding  was  in  the  legislative  mind.  Noth- 
ing In  the  title  of  the  act,  it  Is  s&ld,  indicated 
an  Intention  to  deprive  any  court  of  jurisdic- 
tion, and  even  if  such  had  been  the  intention 
of  the  legislature,  such  Intention  should  have 
been  clearly  expressed  In  the  title,  as  requir- 
ed by  the  constitution.  The  object  of  the 
section  relating  to  jurisdiction,  it  is  argued, 
was  to  avoid  any  possible  conflict  with  i-e- 
spect  to  the  proceeding  therein  provided  for, 
and  not  to  confer,  for  all  time  to  come,  ex- 
clusive jurisdiction  upon  any  one  court. 
Again,  it  Is  said  that  the  very  secticHi  relied 
upon  as  conferring  exclusive  jurisdiction  re- 
futes the  contention,  as  It  provides  that  the 
court  shall  retain  Jurisdiction  "until,"  etc.; 
the  argument  being  that  the  court,  in  no 
event,  is  to  retain  such  Jurisdiction  after  the 
termination  of  that  proceeding.  In  opposi- 
tion to  this  argument,  appellants  contend: 
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Xbat  the  nineteenth  section  ot  the  act  of  1878, 
by  Its  terms,  vested  JnrlBdiction  ezduslvely 
in  the  district  court  of  a  particular  county, 
and  when  any  water  district  shall  extend  In 
two  or  more  counties,  the  district  court  of 
the  county  in  which  the  first  regular  term 
after  the  1st  day  of  December  in  each  year 
shall  soonest  occur  shall  have  such  exduslre 
Jurisdiction;  the  district  court  of  Boulder 
county  being  such  court,  on  the  admitted 
facts  of  this  case.  The  irrigation  act  of  1881. 
it  is  said,  recognized  and  supplemented  the 
exclusive  Jurisdiction  of  one  court  in  the  dis- 
trict,  as  provided  by  the  act  of  1879.  That 
this  is  evidenced  from  the  first  section  of  the 
act  of  1881,  providing,  as  it  does,  for  the  filing 
of  a  statement  of  claim  by  the  owner  of  any 
ditch  "with  the  clerk  of  the  district  court  hav- 
ing Jurisdiction  of  priority  of  rights  to  the 
use  of  water  for  irrigation  in  such  water  dis- 
trict," and  by  the  fourth  section  of  the  act, 
which  provides  that  the  owners  of  a  ditch  in 
an  irrigation  district  may  present  "to  the 
district  court  of  any  county  having  Jurisdic- 
tion of  priorities  of  right  to  the  use  of  water 
for  Irrigation  in  such  water  district,  accord- 
ing to  the  provisions  of  "the  act  of  1879." 
It  is  urged  that  this  act  does  not  limit  titie 
exclusive  Jurisdiction  to  the  statutory  pro- 
ceeding, but  extends  to  the  whole  subject- 
matter  of  priorities  of  right  to  the  use  of 
water  in  such  district;  that  the  twenty-sec- 
ond section  of  the  act  provides  for  "applica- 
tion to  the  court  having  Jurisdiction"  by  any 
party  not  offering  evidence  originally  in  the 
statutory  proceeding;  that  ttiese  three  sec- 
tions show,  conclusively,  a  continued  legis- 
lative purpose  to  exclude  the  Jurisdiction  of 
more  than  one  court  as  provided  by  the  act 
of  1879.  As  to  section  34  of  the  law  of  1881, 
specially  relied  upon  by  appellees,  appellants 
say  there  are  no  words  therein  which,  In  ex- 
pressed terms  or  by  Implication,  repeal  sec- 
tion 19  of  the  act  of  1879.  The  former.  In 
the  order  here  mentioned.  It  is  claimed,  pro- 
vides only  that  nothing  in  the  act  or  In  the 
decree  rendered  under  it  shall  prevait  any 
person  "from  bringing  and  maintaining  any 
suit  or  action  whatsoever,  hitherto  allowed. 
In  any  court  having  Jurisdiction  to  deter- 
mine any  claim  or  priority,  at  any  time  with- 
in four  years  after  the  rendering  of  a  final 
decree."  It  Is  urged  that  this  language  does 
not  confer  Jurisdiction  upon  any  court,  but 
leaves  the  Jurisdiction  as  fixed  by  the  pre- 
existing law,  and  that  it  refers  to  such  law 
so  far  as  this  subject  is  concerned.  It  is  also 
urged  that  there  are  many  provisions  of  the 
section  which  clearly  show  such  to  have  been 
the  legislative  Intent,  if  considered  in  the  light 
of  familiar  rules  of  construction.  For  in- 
stance, It  is  said  the  continuing  force  and 
validity  of  such  decree  is  for  many  purposes 
recognized,  and  that  the  legislature  could 
not  have  Intended  that  any  other  court  of  co- 
ordinate Jurisdiction  should,  under  this  sec- 
tion, interfere  with  the  distribution  <^  wa- 
ter by  the  water  commlsaioner  under  a  de- 


cree previously  rendered  in  the  •tatntory  pro- 
ceeding; that  a  contrary  construction  would 
permit  the  several  district  and  county  courts 
to  Interfere  with  what  had  been  previously 
and  solemnly  determined  in  the  district  court 
of  Boulder  county,  thereby  involving  the  dis- 
tribution of  water  la  hopeless  uncertainty, 
and  the  water  commissioner,  Givens,  in  inex- 
tricable confusion.  This  intention,  It  is  said, 
is  further  manUested  by  the  twenty-eighth 
section  of  the  act,  which  provides  that,  where 
testimony  shall  be  taken  In  the  statutory 
proceeding,  the  same  shall  be  receivable  in 
evidence  in  any  subsequent  proceeding;  that 
this  language  is  applicable  to  the  present 
suit,  the  legislative  understanding  being  that 
the  action  referred  to  would  be  pending  m 
the  court  where  the  former  evidence  is  on  file 
and  readily  accessible.  Counsel  contend  that 
this  construction  Is  In  accordance  with  the 
principle  governing  courts  of  concurrent  Ju- 
risdiction, requiring  that  the  one  first  ob- 
taining Jurisdiction  must  be  allowed  to  dis- 
pose of  the  controversy  without  interference 
from  a  co-ordinate  court,  and  that  the  dis- 
trict court  of  Larimer  county  was  without 
Jurisdiction  of  the  present  controversy  for 
any  purpose,  and  for  this  reason  it  was  not 
necessary,  and  would  not  have  been  proper, 
to  have  applied  for  a  change  of  venue  to  the 
district  court  of  Boulder  county,  as  suggested 
In  the  argument  of  appellees.  It  is  also 
claimed  that  the  previous  decree  is  res  Judi- 
cata of  the  present  controversy;  that  secUoa 
34  of  the  law  of  1881  was  not  Intended  to 
authorize  a  separate  action  by  a  party  to  the 
former  proceeding  to  be  brought  against  otb- 
er  parties  thereto,  but  that  the  intention  was 
simply  to  afford  a  concurrent  remedy  with 
that  already  provided. 

We  have  given  space  to  the  leading,  and, 
as  we  think,  to  all  the  salient,  points  in  the 
argument  of  counsel,  for  the  reason  that  the 
questions  Involved  are  of  great  importance, 
not  only  to  the  immediate  parties,  but  also 
to  many  persons  similarly  situated  with  ref- 
erence to  decrees  in  other  water  districts. 
Questions  affecting  the  economical  and  order- 
ly distribution  of  water  for  the  purposes  of 
irrigation  In  the  arid  region  are  not  sur- 
passed in  Importance  by  any  controversies 
Involving  the  property  rights  of  Individuals 
or  communities.  This  Importance  Is  recog- 
nized by  our  state  constitution,  while  the 
question  of  priorities,  and  the  economical  ad- 
judication of  the  same,  has  from  the  first 
commanded  a  large  share  of  legislative  and 
Judicial  attention.  Early  in  the  history  of 
the  state,  the  legislature,  finding  the  ordinary 
processes  of  the  law  and  the  actions  then 
known  to  the  courts  too  expensive,  and  also 
Inadequate  to  meet  the  novel  conditions  In- 
cident to  the  appropriation  of  water  for  the 
purposes  of  Irrigation,  enacted  what  is  known 
as  the  "Irrigation  Statute  of  1879,"  the  pur- 
poses of  which  act  are  concisely  stated  in 
its  title,  viz.:  "An  act  to  regulate  the  use  of 
water  for  irrigation,  and  for  providing  for 
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■ettllng  the  priority  of  right  tbereto,  and  for 
parment  of  the  expenses  thereof,  and   for 
the  payment  of  all  costs  and  expenses    in- 
cident to  said  regulation  of  use."    Laws  1879, 
p.  94.    The  main  features  of  this  act  have 
withstood  the  test  of  experience  and  criti- 
cism, and  are  still  the  law  of  this  state.    At 
the  next  biennial  session  of  the  legislature 
the  act  was  supplemented  by  such  additional 
provisions  as  experience  had  demonstrated 
to  Tae  expedient,  if  not  absolutely  necessary 
to  the  welfare  of  our  agriculturists,  and  the 
qniet.  (nrderly,  and  economical  distribution  of 
water.    The  latter  act  is  entitled  "An  act  to 
malce  farther  provisiiHis  for  settling  the  prior- 
ity of  rishts  to  the  use  of  water  for  irrigation 
in  the  distrlcl  and  supreme  courts,  and  for 
making  a  record  of  such  priorities,  and  for 
the  payment  of  costs  and  expenses  incident 
thereto."    Laws  1881,  p.  142.    This  act,  as 
its  title  indicates,  supplements  and  completes 
the  act  of  1879.    The  two  together  constitute 
a  complete  system  of  procedure,  that,  in  op- 
eration, has  lieen  found  so  salutary  and  free 
from  unnecessary  expense  as  to  command 
the  tadt  indorsement  of  all  subsequent  legis- 
latures.   One   of  the    leading,   fundamental 
characteristics  of  this  legislation  is  a  pro- 
Tislon  for  the  appointment  of  a  referee  in 
each  water  district  upon  application  by  any 
party  interested;   and,  in  case  the  Judge  can- 
not hear  the  evidence,  it  is  made  the  duty  of 
such  referee  to  take  testimony  and  present 
a  decree  to  the  district  court  determining  the 
priorities  to  the  use  of  water  in  the  particu- 
lar district  in  which  he  is  acting.    The  ref- 
eree, before  proceeding  to  take  testimony,  is 
required  to  give  notice  by  publication,  and 
also  by  posting  notices  of  the  time  and  place 
appointed  for  the  taking  of  testimony.    The 
party  or  parties  moving  such  an  adjudication 
are  also  required  to  cause  a  printed  or  writ- 
ten copy  of  the  notice,  published  as  aforesaid, 
to  be  served  on  every  person,  association,  or 
corporation  shown,  by  the  statement  of  claim 
on  file,  to  Xte  claimants  of  a  right  to  use  water 
in  such  water  district.    The  acts  provide  a 
complete  system  of  procedure,  with  a  right 
of  appeal  by  any  party  whose  rights  are  ad- 
versely affected  by  the  decree,  maldng  only 
those  parties   who   "represent  one   or   more 
ditches,  canals,  or  reservoirs  affected  in  com- 
mon adversely  to  the  Interests  of  appellants" 
(Laws  1881,  p.  156,  i  27);   thereby  rendering 
it  nnnecessary  to  bring  all  parties  into  the 
appellate  court,  and  requiring  only  so  much 
of  the  evidence  and  proceedings  to  be  cer- 
tified to  as  may  be  necessary  to  determine 
the  rights  of  those  made  parties  to  the  ap- 
peal   The  acts  also  provide  the  manner  in 
which  any  decree  may  be  opened  in  the  dis- 
trict conrt  at  any  time  within   four  years 
after  tlie  same  shall  have  been  rendered. 

If  this  suit  can  be  maintained,  the  benefits 
to  be  derived  from  an  adjudication  of  water 
rights  in  the  manner  provided  by  statute  will 
be  of  slight  avail  to  protect  the  rights  of 
water  consumers.    Ttiere  can  be  no  misun- 


derstanding of  the  c(mtention  of  counsel,  or 
of  the  nature  and  necessary  result  of  the  doc- 
trine announced  by  the  district  court;  the 
effect  being  to  declare  ail  statutory  adjudica- 
tions as  simply  interlocutory,  binding  upon 
no  one  except  for  the  time  being,  but  with 
liberty  to  all  interested  parties  to  commence 
a  new  suit  to  quiet  the  title  to  water  rights, 
although  such  rights  have  been  adjudicated 
in  the  statutory  proceeding.  Some  idea  of 
the  expense  and  labor  necessary  to  take  the 
evidence  and  formulate  a  decree  in  some  oif 
our  water  districts  may  be  gathered  from  tbV 
statement  that,  in  some  districts,  not  only 
months,  but  years,  have  been  consumed  in 
doing  the  necessary  work  Incident  thereto; 
and  we  unhesitatingly  say  that  a  constructioD 
wUch  will  allow  a  party  to  such  a  proceed- 
ing to  ignore  the  result  therein  reached,  and 
the  next  day  or  the  next  year  Institute  a  new 
action,  for  the  purpose  of  readjudicating  the 
rights  already  adjudicated,  is  so  at  variance, 
not  only  with  the  general  intention  and  par- 
pose  of  the  acts  of  1879  and  1881,  but  so  con- 
trary to  the  ordinary  rules  covering  decrees 
of  courts,  that  It  ooght  not  to  be  indulged,  if 
any  other  reasonable  result  can  be  reached. 
The  statutory  proceeding  is  in  the  nature  of 
an  action  in  rem;  and  the  well  onderBtooA 
cliaracter  and  effect  of  Judgments  in  such  ac- 
tions, as  defined  by  the  authorities,  throw 
light  upon  many  of  the  provisions  of  Acts  1879 
and  1881.  Freem.  Ju^m.  (4th  Bd.)  {  120a; 
Herm.  Estop.  &  Res.  Jnd.  c.  5.  The  doctrine  of 
priority  to  the  nae  of  water  for  irrigatlMi  was 
not,  at  the  time  of  the  passage  of  these  acts, 
and  is  not  yet,  fully  developed.  To  have  glvea 
the  statutory  decree  at  once  the  force  and  ef- 
fect of  a  Judgment  in  rem  would  have  been 
contrary  to  the  best  interests  of  the  state, 
which  require  an  economical  use  of  water  in 
order  that  the  largest  acreage  may  be  brought 
under  cultivation.  lAnds,  when  first  irrigat- 
ed, require  more  water  than  after  the  soil 
has  become  thoroughly  saturated  by  repeated 
flooding;  and  the  exact  amount  required  to 
properly  Irrigate  a  given  tract  of  land  can 
only  be  determined  by  experiment.  Hence 
the  necessity  for  the  various  provisions  of 
the  statute  allowing  a  decree  to  be  opened' 
within  certain  fixed  periods  after  its  rendi- 
tion. A  conclusive  adjndicatlcm  at  a  time 
when  the  practical  application  of  the  proceed- 
ing was  a  matter  of  conjecture  might  have 
been  disastrous.  To  gnard  against  results 
such  as  these,  it  is  not  unreasonable  to  sup- 
pose that  the  legislature  would  make  some 
provision.  And  we  think  those  portions  of 
the  statute  relied  upon  by  the  district  court 
to  overthrow  the  plea  of  res  Judicata,  and' 
to  support  its  Jurisdiction,  are  clearly  refer- 
able to  an  intent  to  provide  against  the  con- 
clusive character  of  the  statutory  proceeding 
for  the  period  of  four  years,  but  in  no  way 
to  Interfere  with  the  exclusive  Jurisdiction  of 
the  court  first  acquiring  Jurisdiction,  or  to- 
be  constnied  as  giving  permission  to  a  party 
to  Bucb  an  adjudication  to  ignore  the  same 
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-and  maintain  an  Independent  action,  aa  la 
here  attempted.  In  ttae  (pinion  of  the  court 
the  words  of  the  tblrt^-fourtb  section,  pro- 
viding thitt  actions  may  be  brought  "In  any 
-court  having  Jurisdiction,"  do  not  repeal  the 
provision  of  the  act  of  1879  giving  exclusive 
Jurisdiction  to  a  particular  district  court;  but 
the  "court  having  Jurisdiction"  is  the  court 
"first  acquiring  Jurisdiction,"  as  provided  in 
section  19  of  the  act  of  1879.  Therefore,  in 
view  of  the  facts  pleaded  in  the  answer  and 
admitted  by  the  demurrer,  the  district  court 
of  Larimer  county  was  without  Jurisdiction 
to  entertain  this  action,  and  the  demurrer 
should  have  been  overruled.  We  are  not 
called  upon  to  determine,  and  we  do  not  de- 
cide, what  the  effect  would  be  in  a  cause 
commenced  in  a  court  other  than  the  one 
-designated  by  statute,  If  no  proper  objection 
is  made  in  apt  time.  And  we  are  also  of  the 
opinion  that  the  former  proceeding,  unless 
opened  in  the  manner  and  within  the  time 
provided  by  other  sections  of  the  act,  is  res 
Judicata,  at  least  in  so  far  as  it  fixes  the 
priorities  of  those  who  were  parties  thereto 
and  participated  in  such  proceeding. 

But  one  other  matter  remains  to  be  con- 
sidered, viz.  the  constitutional  provision  giv- 
ing the  district  court  "original  Jurisdiction  of 
all  causes  both  at  law  and  in  equity."  Const. 
Colo,  art  6,  |  11.  This,  certainly,  cannot  be 
construed  as  giving  every  district  court  in 
the  state  Jurisdiction  in  every  cause,  without 
regard  to  the  place  where  the  transaction 
occurred,  the  location  of  the  property,  or  the 
residence  of  the  parties;  and,  were  a  con- 
trary construction  admissible,  it  would  not 
avail  these  plaintiffs,  as,  nnder  the  rule  gov- 
erning courts  of  concurrent  Jurisdiction,  the 
one  first  acquiring  Jurisdiction  will  retain  it 
throughout.  Haywood  v.  Johnson,  41  Mich. 
598,  2  N.  W.  926;  Wells,  Jur.  (1880)  c.  19. 
"The  leading  general  principle  as  to  concur- 
rent Jurisdiction  is  that  whichever  court  of 
those  having  such  Jurisdiction  first  acquires 
possession  of  a  cause  will,  retain  It  through- 
out. It  has  I>een  observed  that  'great  cau- 
tion should  be  exercised  lest  the  powers  of 
these  co-ordinate  courts  should  be  brought 
Into  conflict,  aa  it  is  apparent  the  evils  of 
such  collision  would  be  of  serlons  magnitude; 
and  the  safer,  if  not  the  only,  course,  is  that 
each  court  shall  never  sutfer  itself  to  Indulge 
in  a  cause,  or  In  regard  to  a  subject-matter, 
over  which  another  iias  exercised  its  Jurisdic- 
tion.' "  Wells,  Jur.  I  ISSe.  The  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded.    Reversed. 


BOULDER  &  WELD  OOUNTY  DITCH  CO. 

et  uL  V.  LOWER  BOULDER 

DITCH  CO.  et  al. 

(Supreme  Court  of  Colorado.     Nov.  6,  1895.) 

Decrbb— Estoppel— Res  Judicata— Bar. 

1.  One  who  recognizes  a  decree  by  partid- 

J>ation  in  its  benefits  is  estopped  from  denying 
u  validity. 


2.  Where  one  to  whom  a  decree  awards  the 
right  to  appropriate  a  certain  qoantlty  of  water 
in  excess  ot  what  he  is  entitled  to  from  a  natural 
stream  for  irrigation,  after  decree.  eontinuouKly 
asserts  that  right  bj  user,  the  decree  is,  as  to  the 
parties  to  it,  res  judicata  in  a  subsequent  action 
between  them  for  the  same  quantity. 

3.  Gen.  St  1883.  }  1797,  provides  that  a 
decree  awarding  a  right  to  appropriate  water  lot 
irrigation  shall  after  remaining  undisputed  for 
four  years  bar  all  parties  from  claiming  any 
right  adversely  to  it  Held,  that  where  a  de- 
cree awarding  one  a  right  to  appropriate  aquao- 
tity  of  water  in  excess  of  what  he  was  entitled 
to  was  asserted  by  him  by  constant  nser,  and 
acquiesced  in  by  the  others,  for  nine  years,  the 
decree  was  a  bar  to  such  others'  clainiinz  any 
right  thereto  by  acts  of  appropriation  pnor  to 
the  decree. 

Appeal  from  district  court,  Boulder  county. 

Action  by  the  Boulder  &  Weld  County 
Ditch  Company  and  others  against  the  Lov- 
er Boulder  Ditch  (Company  and  others  to  es- 
tablish their  right  to  the  beneficial  use  of 
a  quantity  of  water  from  a  natural  stream. 
From  a  Judgment  for  defendants,  plaictiffs 
appeal.    Attlrmed. 

R.  H.  Whlteley,  and  Rogers,  Shafrotb  & 
Walling,  for  appellants.  S.  A.  iiittin  and 
Byron  L.  Oarr,  for  appellees. 

CAMPBELL,  J.  This  action  was  brought 
to  obtain  a  decree  adjudging  to  the  plaintiffs 
the  ownership  of  a  right  to  the  use  of  a  des- 
ignated quantity  of  water  diverted  from  the 
natural  stream  of  Middle  Boulder  creek,  of 
which.  It  is  alleged,  the  defendants  had 
wrongfully  deprived  them.  There  are  two 
causes  of  action  set  out  in  the  amended  com- 
plaint, the  first  of  which  grounds  plaintiffs' 
rights  upon  a  decree  of  court  duly  rendered 
by  the  district  court  of  Boulder  county  in  cer- 
tain proceedings  under  the  irrigation  stat- 
utes of  1879-81.  The  second  cause  of  action 
disregards  the  decree,  and  bases  the  right  of 
plaintifFs  upon  a  prior  valid  appropriation. 
To  this  amended  complaint,  defendants  filed 
an  answer,  containing  three  separate  and 
distinct  defenses,  being  substantially  the 
same  defenses  to  each  of  the  causes  of  ac- 
tion. The  first  defense  is  a  general  denial 
of  the  material  allegations  of  the  amended 
complaint;  the  second,  a  plea  of  res  adjudl- 
cata;  and  the  third,  a  plea  of  the  statute  of 
limitations  in  bar  of  plaintiffs'  right  to  re- 
cover. To  the  second  and  third  defenses, 
plaintiets  Interposed  a  demurrer,  on  the 
ground  that  neither  constituted  a  defense  to 
the  causes  of  action  set  out  In  the  complaint 
The  district  court  overruled  the  demurrer, 
to  which  ruling  the  plaintiffs  excepted. 
Thereupon  plaintiffs  elected  to  stand  by  their 
demurrer,  and  the  court  dismissed  the  com- 
plaint. Assuming  that  there  la  an  appeal 
from  the  final  Judgment,— a  question  not 
argued  by  counsel,  and  not  considered  by  the 
court,— the  sole  question  raised  by  the  de- 
murrer of  the  plaintifCs  is  as  to  the  suffi- 
ciency of  the  second  and  third  defenses  of 
the  answer,  designated,  respectively,  as  the 
"plea  of  res  adjudlcata"  and  the  "plea  of  the 
statute  of  limitations.'*     ^-^  , 
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It  should  b6  stated  that  In  tbelr  first  cause 
of  action  the  plaintiffs  allege  that  the  amount 
of  -water  which  they  now  claim  as  against 
the  defendants  was  awarded  to  the  defend- 
ants by  the  prior  decree  of  the  district  court; 
bat  that,  nevertheless,  plaintiffs'  right  there- 
to is  a  superior  right,  and  arises  from  the 
fact  that  the  defendants  bad  never  used  the 
Rniue,  and  that  plaintiffs,  as  appropriators, 
nre  entitled  to  the  use  of  the  amount  of  wa- 
ter iucluded  In  defendants'  decree,  in  excess 
of  tbat  actually  applied  by  the  defendants  to 
a  beneficial  use.  From  this  it  will  be  seen 
that  the  plaintiffs  base  their  claim  to  such 
alleged  excess,  not  upon  an  abandonment 
thereof  by  the  defendants  subsequent  to  the 
date  of  the  decree,  but  upon  the  fact  tbat  de- 
fendants were  not  entitled  to  such  excess, 
though  covered  by  their  decree,  because  they 
had  never  used  the  same.  This  nonuse  must 
refer  to  a  period  of  time  prior  to  the  date 
of  the  decree,  for  In  the  same  paragraph  the 
plaintiffs  say  that  during  and  since  1883  (the 
year  next  ensuing  after  the  decree  was  ren- 
dered) the  defendants  have  continuously, 
though  wrongfully,  used  such  excess.  This 
reference  Is  further  manifest  from  the  argu- 
ment of  counsel  for  appellants  when  giving 
their  reasons  for  setting  up  two  causes  of 
action  for  the  same  wrong.  Their  theory 
was  to  rely  upon  the  first  cause  of  action, 
which  expressly  recognized  the  validity  of 
the  former  decree,  provided  they  could  get 
a  ruling  from  the  court  that  the  decree  might 
BtUl  be  reopened  for  material  change;  but, 
If  the  court  should  hold  that  such  matters 
were  res  adjudicata,  then  the  plaintiffs  would 
repudiate  the  decree,  and  Insist  that  it  was 
void,  because  the  court  pronouncing  It  pro- 
ceeded upon  an  unconstitutional  basis  for  de- 
termining the  priority  of  rights  of- the  dif- 
ferent claimants,  and  that,  the  decree  being 
void,  the  whole  question  of  priority  of  rights 
to  the  use  of  water  was  still  unsettled,  and 
that  It  was  now  before  the  court  for  original 
adjudication. 

There  is  no  contention  that  either  of  these 
two  defenses  is  defective  as  to  form.  Indeed, 
they  contain  all  the  formal  requisites  of,  and 
all  the  allegations  appropriate  to,  such  de- 
fenses. 2  Black,  Judgm.  !S  789,  790.  The 
second  defense  to  the  first  cause  of  action 
substantially  alleges  that  in  the  district  court 
of  Boulder  county,  in  proceedings  there  pend- 
ing under  the  Irrigating  statutes  of  the  state, 
to  which  these  plaintiffs  and  these  defend- 
ants were  parties,  the  same  matters  and 
claims  now  sought  to  be  brought  Into  con- 
troversy in  the  case  at  bar  were  fully  and 
duly  adjudicated,  and  decrees  In  said  pro- 
ceeding were  duly  rendered,  as  i)articularly 
set  forth  in  the  complaint,  fully  adjudicating 
all  the  rights  of  the  parties  to  this  action 
concerning  the  matters  and  things  sought  to 
be  readjudicated  in  the  case  at  ba(,  which 
former  decrees  are  in  full  force  and  effect 
In  addition  to  the  foregoing  matters,  the  sec- 
ond defense  to  the  second  cause  of  action. 


contains  an  allegation  to  the  effect  that  ever 
since  the  said  former  decree  was  rendered^ 
and  for  more  than  nine  years  prior  to  the 
beginning  of  the  present  action,  the  plaintlffa 
had  claimed  the  right  to  use  the  amount  of 
water  given  to  them  by  the  decree.  The 
third  defense  to  these  two  causes  of  action 
properly  pleads  the  special  statute  of  lim- 
itations, which  Is  a  part  of  the  general  irri- 
gation statutes  of  the  state  (Uen.  St  1883,  } 
1797).  It  will  be  observed  that  each  of  these 
defenses  Is  pleaded  as  a  bar  to  the  cause  of 
action  to  which  It  refers.  In  their  first  cause 
of  action,  plaintiffs  rely  upon  the  validity  of 
the  former  decree  of  the  district  court  of 
Boulder  county,  but  charge  that  It  gave  to- 
the  defendants  more  water  than  they  were 
entitled  to.  In  their  second  cause  of  action, 
plaintiffs  repudiate  the  former  decree,  and 
claim  that  their  rights  to  the  water  in  dis- 
pute were  not  determined  thereby,  but  exist, 
without  judicial  determination,  up  to  this 
time. 

As  to  the'  first  cause  of  action,  the  plea 
of  res  adjudicata  is  unquestionably  good. 
One  of  the  things  determined  and  settled  by 
the  decree  was  the  quantity  of  water  to- 
which  the  parties  thereto  were  entitled. 
That  decree  remains  In  full  force  and  effect, 
and  these  plaintiffs  are  not  now  entitled  to- 
readjudlcate  the  same  matters  In  this  ac- 
tion. 

The  second  defense  Is  also  good  as  a  bar 
to  the  second  cause  of  action.  This  second 
cause  of  action  of  the  plaintiffs  alleged  that 
the  decree  gave  to  the  defendants  a  quanti- 
ty of  water  which  the  plaintiffs  now  claim, 
but,  as  already  stated,  that  the  decree  Is 
Invalid.  We  do  not  find  It  necessary  to  con- 
sider the  constitutionality  of  the  acts  under 
which  this  former  decree  was  rendered,  for 
this  defense  to  the  second  cause  of  action  al- 
leges that  this  question  of  the  quantity  of 
water  was  determined  by  the  former  decree 
of  the  district  court  of  Boulder  county;  and» 
In  addition  to  such  allegation,  It  Is  further 
alleged  that,  ever  since  the  rendition  of  the 
decree,  plaintiffs  have  participated  in  its 
benefits,  and  accepted  Its  fruits,  by  using 
the  waters  therein  decreed  to  them.  There- 
fore, the  plaintiffs,  having  claimed  and  en- 
Joyed  rights  under  the  decree,  are  estopped 
from  assailing  Its  validity,  and  are  bound 
by  the  same.  Water  Co.  v.  MIddaugh,  12 
Colo.  434,  21  Pac.  565;  Arthur  v.  Israel,  15 
Colo.  147,  25  Pac.  81. 

By  the  third  defense  to  these  two  causes 
of  action.  It  appears '  that  more  than  nine 
years  have  elapsed  since  the  date  of  the  de- 
cree which  purjwrted  to  settle  precisely  the 
same  questions  which  are  sought  to  be 
raised  In  this  suit.  Meanwhile  no  petition 
for  reargument  or  a  review  of  said  decree 
was  filed  within  the  two  years,  nor  was  any 
other  action  for  establishing  these  rights 
brought  within  the  four  years  limited  by  the 
statute.  The  decree  cannot,  at  this  late 
date,  be  reopened,  under  the  allegations  of 
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this  complaint  This  court,  at  the  present 
term,  in  the  case  of  Louden  Irrigating  Canal 
Co.  T.  Handy  Ditch  Co.,  21  Colo.  — ,  43  Pac. 
535,  in  an  exhaustive  (^Inlim  by  Chief  Jus- 
tice Hayt,  has  passed  upon  the  questions  lu- 
Tolved  In  this  case  against  the  contention  of 
appellants.  The  law  has  been  so  clearly  and 
explicitly  laid  down  In  that  case  that  fur- 
ther consideration  Is  unnecessary. 

We  are,  however,  cited  to  the  case  of 
Ditcn  Co.  y.  Armstrong,  21  Colo.  — ,  40 
Pac.  989,  as  authority  ^or  the  position  a»- 
sumed  here  by  appellants.  Counsel  for  ap- 
pellants, however,  misconceive  the  efCect  of 
the  decision  in  that  case  if  they  deem  it  as 
authority  in  their  favor.  There  the  appro- 
prlator,  who  relied  upon  the  provisions  of 
tne  decree  for  the  full  quantity  of  water 
awarded  him,  abandoned  a  part  of  the  same, 
and  had  never  made  any  use  thereof  for  a  long 
period  of  time  after  the  decree  was  ren- 
dered, which  quantity  of  water  thereby 
abandoned  by  him  was  subsequently  appro- 
priated by  others.  As  against  these  subse- 
quent appropriators,  it  was  held  that  the 
decree  offered  no  protection  to  the  prior  ap- 
propriator  as  to  the  entire  quantity  of  water 
awarded,  when,  after  the  rendition  of  the 
decree,  the  claimant  abandoned  his  rights  to 
a  portion  thereof.  In  the  case  at  bar  the 
question  of  the  waste  of  water  is  not  prop- 
erly before  us,  nor  is  there,  In  the  pleadings, 
any  claim  that  the  water  right  has  been 
abandoned  by  defendants.  On  the  contrary, 
the  plaintiffs  allege  that  the  right  to  tne 
use  of  the  water  in  dispute  never  belonged 
to  them.  If  it  never  existed,  it  could  not  be 
abandoned.  Hence  the  doctrine  of  aban- 
donment cannot  be  invoked.  This  is  a  sub- 
stantial point,  and  not  a  matter  of  mere  deil- 
nitlon.  Stone  v.  Mining  Co.,  52  Cal.  315. 
In  Ditch  Co.  V.  Armstrong  It  was  express- 
ly held  that  the  object  of  the  defense 
was  not  a  "setting  up  of  any  claims  to  a 
priority  of  rights  to  water  for  irrigation  in 
this  water  district  adverse  or  contrary  to 
the  effect  of  the  decree";  and  that,  "after 
the  expiration  of  the  time  limited  by  the  act, 
the  decree  cannot  be  reopened  by  a  party 
thereto,  in  the  absence  of  proof  of  fraud,  for 
the  purpose  of  reducing  the  quantity  of 
water  therein  awarded,  or  for  any  other  ma- 
terial change  or  correction."  The  judgment 
in  that  case  was  ttased  upon  the  fact  shown 
by  the  evidence  that  one  who,  by  the  decree, 
was  awarded  a  certain  quantity  of  water, 
was  entitled  only  to  what  he  thereafter,  and 
within  a  reasonable  time,  used  for  a  bene- 
ficial purpose,  but  as  to  any  quantity  of  wa- 
ter of  which,  for  a  long  series  of  years,  he 
bad  made  no  use  at  all,  there  could  be.  and 
was,  an  abandonment  of  the  same,  which 
was  susceptible  of  appropriation  by  others. 
Very  different  was  that  case  from  the  case 
at  bar,  wherein  it  expressly  appears  from 
the  allegations  of  the  complaint  that  the 
defendants  have  continuously  used  the 
quantity  of  water  given  to  them  by  the  de- 


cree ever  since  its  rendition,  and  up  to  the 
time  of  the  beginning  of  the  present  action; 
and  the  only  claim  which  plaintiffs  make- 
aside  from  their  unsuccessful  attack  upon 
the  validity  of  the  former  decree— of  a  right 
to  any  quantity  of  water  is  based  upon  the 
alleged  fact  that  the  decree  improperl; 
granted  to  the  defendants  more  water  than 
they  had  theretofore  used.  The  amount  of 
water,  however,  to  which  the  defendants 
were  entitled,  was  expressly  adjudicated, 
according  to  the  allegations  of  the  plea  of 
res  aojudicata  interposed  here,  by  the  dis- 
trict court  of  Boulder  county  in  proceedings 
wherein  these  parties  were  duly  represent- 
ed. For  that  reason  the  plaintiffs  are  now 
estopped  to  allege  to  the  contrary,  as  well 
as  estopped  to  repudiate  the  decree  whose 
benefits  they  have  retained  and  long  en- 
joyed. 

It  follows  that  the  ruling  of  the  court  be- 
low as  to  the  sufiiciency  of  the  second  and 
third  defenses  of  the  answer  was  right,  and 
the  judgment  should  be  affirmed.    Afiirmed. 


PARKS,  Auditor,  t.  COMMISSIONERS  OF 
SOLDIERS'  &  BAILORS'  HOME. 

SAME  T.  PEOPLE  ex  rel.  LEE. 

(Supreme  Court  of  Olorado.    Jan.  18,  1896.) 

Appbopriations  —  Constitutional  Limit  —  Fhg- 
VBKKED  Claims  aoainst  State— Who  ake  Exec- 
VTivB  OrriCBKs  —  Phiositibs  or  Umpkbperrid 
Claims  aoaidst  Bxatb— Pssai.  Ihstitdtions— 
State  Normal  School.     , 

1.  Acts  passed  in  violation  of  Const,  art  10, 
{  16,  prohibiting  the  general  assembly  from  mak- 
ing appropriations  or  authoriEing  expenditures 
in  excess  of  constitutional  limits,  are  void,  and 
create  no  indebtedness  against  the  state.  In  re 
Appropriations  by  General  Assembly,  22  Pa& 
4&4,  13  Colo.  316,  followed. 

2.  In  the  event  of  deficiency  of  revenoe  to 
meet  the  appropriations  for  the  support  of  the 
state,  or  its  institutions,  the  necessary  expeuaei 
of  tlie  executive,  le|nslative,  and  judicial  de- 
partments, including  interest  on  any  public  debt, 
are  entitled  to  preference.  In  re  Appropriationi 
by  General  Assembly,  22  Pac.  461, 13  Colo.  316, 
followed. 

3.  Where  appropriations  are  made  by  the 
general  assembly  in  excess  of  the  revenne,  prio^ 
ity  of  date  at  which  the  acts  making  such  appro- 
priations take  effect  will  govern,  after  preferred 
ai)propriations  are  discharged.  (Soodykoonti  t. 
People,  38  Pac.  473,  20  Colo.  374,  followed. 

4.  In  case  several  appropriations  of  the  sanie 
grade  are  made  by  separate  bills  bearing  the 
same  date,  and  there  are  funds  to  pay  only  part, 
priority  will  be  given  as  of  the  time  of  day  at 
which  the  several  acts  take  effect. 

5.  The  fact  that  the  anditor,  through  inad- 
vertence or  otherwise,  has  issued  warrants  up- 
on a  later  appropriation,  will  afford  no  defense 
to  an  action  brought  by  a  party  having  the  prior 
right 

6.  The  purpose  of  Const  art  4,  I  1,  in  de- 
claring that  the  executive  department  of  the 
state  ''shall  consist  of  a  governor,"  etc.,  was  to 
provide  for  such  executive  officers  as  the  mem- 
bers of  the  constitutional  convention  deemed  ab- 
solutely indispensable,  leaving  it  to  the  legisla- 
ture to  *reate  new  offices  when  they  became  nec- 
essary, and  to  abolish  the  same,  but  without  aa- 
thori^  to  abolish  any  of  those  ennmerated. 

7.  Every  state  officer  who  holds  hia  position 
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b7  election  or  appointment,  and  whose  dntles, 
defined  by  statute,  are  in  their  nature  continuous 
and  relate  to  tlie  administration  of  the  affairs 
of  the  state,  and  whose  sahur  is  oaid  ont  of  the 
public  funds,  is  an  officer  of  either  the  legisla- 
tiye,  executive,  or  judicial  department  .01  the 
state,  and  may^  therefore,  properly  have  his 
salary  included  m  the  general  appropriation  bill, 
and  take  rank  accordingly. 

8.  The  power  of  the  legislature  over  the 
revenues  of  the  state,  within  constitutional 
limitations,  is  plenary,  and  its  exercise  of  such 
power  is  not  subject  to  revision  by  the  courts. 

9.  The  fact  that  the  inmates  of  the  peni- 
tentiary and  insane  asylum  are  confined  involun- 
tarily does  not,  in  the  event  of  a  deficiency  of 
revenue,  grive  such  institutions  a  preference  to 
state  funds  over  other  institutionB,  resort  to 
which  is  voluntary  on  the  part  of  the  inmates. 

10.  The  act  of  1885  making  an  appropriation 
for  the  state  normal  school,  and  requiring  the 
state  board  of  equalization  to  levy  a  tax  of  one- 
sixth  of  a  mill  for  the  year  1896,  and  annually 
thereafter  for  the  support  of  such  institution, 
authorized  that  board  to  extend  such  levy  upon 
the  assessment  for  the  jrea.T  1895. 

11.  The  office  of  mining  commissioner  Iiaving 
been  created  by  Const,  art  16,  {  1.  the  incum- 
bent of  such  office  is  a  member  of  one  of  the 
three  departments  of  the  state  government,  and 
as  such  is  entitled  to  have  his  salary,  and  that 
of  hie  assistants,  paid  bv  the  state,  without  ref- 
erence to  the  date  at  which  the  act  maldng  the 
appropriation  took  effect. 

Error  to  district  court,  Arapahoe  county. 

Actions  by  the  commlaaloners  of  theSoldierB' 
&  Sailors'  Home,  and  by  the  people  of  the 
state  of  Colorado  on  tbe  relation  of  Harry  A. 
Lee,  against  Clifford  O.  Parks,  state  auditor, 
to  compel  defendant  by  mandamus  to  issue 
warrants  for  certain  appropriations.  From 
lodgments  awarding  peremptory  writs  to  both 
petlttoiiers,  defendant  brings  error.  The  judg- 
ment In  the  case  of  the  People  ex  rel.  Lee  is 
afDrmed,  and  in  that  instituted  on  behalf  of 
the  Soldiers'  &  Sailors'  Home  reversed. 

The  revenues  of  the  state  for  the  fiscal  year 
A.  D.  1895  not  being  sufficient  to  meet  all  the 
appropriations  made  by  the  legislature  for 
that  year,  the  auditor  refused  to  issue  wat^ 
rants  for  a  part  of  the  appropriation  for  the 
Soldiers'  A  Sailors'  Home,  and  also  refused  to 
Issue  warrants  for  a  part  of  the  salary  and 
expenses  of  the  commissioner  of  mines  and 
his  assistants.  Actions  were  accordingly  com- 
menced to  compel  the  auditor  by  mandamus 
to  issue  warrants  for  the  residue  of  these  ap- 
propriations. It  is  averred  in  the  answers  of 
the  auditor,  and  not  denied,  that  the  appro- 
priations for  the  fiscal  year  1895  were  largely 
in  excess  of  the  revenues  available  to  meet 
the  same.  The  answers.  In  addition  to  set- 
ting up  the  revenues  for  the  year,  as  estimat- 
ed, set  up  a  list  of  claimants  for  the  revenue 
remaining  undisposed  of,  and  asked  that  such 
claimants  be  made  parties  to  the  action,  in 
order  that  a  multiplicity  of  suits  may  be 
avoided.  The  prayer  of  the  petitioner  in  this 
behalf  having  been  granted,  the  various  claim- 
ants appeared,  and  without  objection  sulnnlt- 
ted  their  claims  to  the  residue  of  the  rev- 
enues In  question.  As  a  result  of  the  hearing 
In  the  district  court,  a  peremptory  writ  ol 
mandamus  was  ordered  In  favor  of  the  com- 
mlasioiien  ct  the  Soldiers'  &  Bailors'  Home, 


requiring  the  auditor  to  Issue  warrants  upon 
the  treasurer  for  the  balance  of  the  appropria- 
tion for  that  Institution  for  tbe  year  1805.  In 
the  case  of  the  commissioner  of  mines  the 
writ  was  also  allowed.  Tbe  auditor  brings 
botb  cases  here  upon  error.  The  following 
provisions  of  our  constitution  are  referred  to 
in  the  opinion-  of  the  court:  Article  3,  | 
1:  "The  powers  of  the  government  of  tbis 
state  are  divided  into  three  distinct  depart- 
ments—the legislative,  executive  and  judi- 
cial—and  no  person,  or  collection  of  persons, 
charged  with  the  exercise  of  powers  prop- 
erly belonging  to  one  of  these  departments 
shiill  exercise  any  power  properly  belonging  to 
either  of  the  others  except  as  in  this  constitu- 
tion expressly  directed  or  permitted."  Article 
4,  t  1:  "T^  executive  department  shall  con- 
sist of  a  governor,  lieutenant-governor,  secre- 
tary of  state,  auditor  of  state,  state  treasurer, 
attorney  general,  and  superintendent  of  public 
Instruction.  •  •  •"  Article  5,  |  82:  '"riie 
general  appropriation  bill  shall  embrace  noth- 
ing but  appropriations  for  the  ordinary  ex- 
penses of  tbe  executive,  legislative  and  judi- 
cial departments  of  the  state,  interest  on  the 
public  debt,  and  for  public  schools.  All  other 
appropriations  shall  be  made  by  separate  bills, 
each  embracing  but  one  subject"  Article  8, 1 
1:  "Educational,  reformatory  and  penal  insti- 
tutions, and  those  for  the  benefit  of  the  In- 
sane, blind,  deaf  and  mute,  and  such  other 
Institutions  as  the  public  good  may  require, 
sball  be  established  and  supported  by  the 
state,  in  such  manner  as  may  be  prescribed  by 
law."  Article  10,  {  2:  "The  general  assem- 
bly shall  provide  by  law  for  an  annual  tax, 
sufficient,  with  other  resources,  to  defray  the 
estimated  expenses  of  the  state  government 
for  each  fiscal  year."  Article  10,  I  11:  "The 
rate  of  taxation  on  property,  for  state  pur- 
poses, shall  never  exceed  six  mills  on  each 
dollar  of  valuation."  Article  10,  i  16:  "No 
appropriation  shall  be  made  nor  any  exi>endl- 
ture  authorized  by  tbe  general  assembly 
whereby  the  expenditure  of  the  state  during 
any  fiscal  year  sball  exceed  the  total  tax  then 
provided  for  by  law  and  applicable  for  such 
appropriation  or  expenditure  unless  tbe  gen- 
oial  assembly  making  such  appropriation  shall 
provide  for  levying  a  sufficient  tax  not  ex- 
ceeding tlie  rates  allowed  in  section  eleven  of 
tbia  article  to  pay  such  appropriation  or  ex- 
penditure within  such  fiscal  year.  This  pro- 
vision shall  not  apply  to  appropriations  or  ex- 
penditures to  suppress  Insurrection,  defend  the 
state,  or  assist  in  defending  the  United  States 
in  time  of  war."  Article  16,  «  1:  "There  shall 
be  established  and  maintained  tbe  office  of 
commissioner  of  mmes,  the  duties  and  salaries 
of  which  shall  be  prescribed  by  law.  When 
said  office  shall  be  established,  the  governor 
shall,  with  the  advice  and  consent  of  the  sen- 
ate, appoint  thereto  a  person  known  to  be 
competent  whose  term  of  office  shall  be  four 
years." 

B.   L.  Carr,  Atty.  Gen.,  and  F.  P.   Secor, 
Asst  Atty.  Gen.,  for  plaintiff  In  error.    H. 
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T.  Sale,  amicus  curiae.  Charles  Hartzcl,  (or 
state  board  of  health.  Harry  Rlddell,  for 
School  of  Mines.  H.  B.  Babb,  for  Home  for 
Dependent  Children.  Klnkaid,  Eddy  &  Hart, 
for  commissioner  of  mines  and  the  state  game 
and  fish  warden.  J.  W.  MeCreery,  for  State 
Normal  School  and  state  board  of  cattle  In- 
spectors. J.  K.  Goudy,  for  Mute  &  Blind  In- 
stitute. Hugh  Butler  and  Giffln  &  Murfree^ 
for  regents  of  the  University  of  Colorado. 
Robinson  &  Lore,  for  Agricultural  College. 
H.  H.  Eddy,  for  defendant  in  error,  Lee. 

HAYT,  C.  J.  (after  stating  the  facts). 
These  cases,  having  been  consolidated  for  the 
purpose  of  the  argument,  will  be  considered 
together.  They  are  a  part  of  the  crop  of  liti- 
gation which  springs  from  the  custom  of  the 
legislature,  at  each  biennial  session,  to  appro- 
priate money  in  excess  of  the  revenues  of 
the  state,  in  violation  of  express  constitution- 
al mandates,  leaving  the  various  claimants 
to  contest  in  the  courts  their  rights  to  the 
actual  revenue.  This  practice  on  the  part  of 
the  lawmaking  power  has  led  to  expensive 
and  vexatious  litigation,  to  the  Impairment 
of  the  credit  of  the  state,  resulting  not  in- 
frequently In  the  deprivation  of  some  of  our 
most  deserving  institutions  of  funds  absolute- 
ly necessary  for  their  successful  operation. 
To  the  credit  of  the  legislature  be  it  said, 
bowever,  that  such  unconstitutional  appropri- 
ations have  gradually  decreased  in  amount 
during  the  six  years  that  have  elapsed  since 
the  first  opinivn  of  this  court  was  rendered 
upon  the  subject,  which  is  entitled  In  re 
Appropriations  by  General  Assembly,  13 
Colo.  816,  22  Pac  464.  The  7th  general  as- 
sembly, which  convened  shortly  prior  to  the 
rendition  of  that  opinion,  appropriated  $750,- 
000  for  the  years  1889  and  1890  in  excess  of 
the  estimated  revenues  of  the  state  for  those 
years,  and  for  this  reason  in  violation  of  the 
constitution,  while  the  appropriations  made 
by  the  10th  general  assembly  only  exceeded 
the  revenue  for  the  year  1895  by  about  $75,- 
000.  Justice  to  the  legislative  department  re- 
quires the  further  statement  that  the  defi- 
ciency for  the  year  1895  arose  from  a  fall- 
ing off  in  the  revenues  of  that  year,  not  an- 
ticipated at  the  time  of  the  legislative  aes- 
sion.  Questions  growing  out  of  appropria- 
tions beyond  the  constitutional  Umit  have  of 
late  years  received  the  careful  attention  of 
the  courts.  As  a  result  of  the  cases  that 
have  reached  this  court  for  determination, 
certain  principles  of  constitutional  law  have- 
been  promulgated,  which  aid  materially  in 
the  determination  of  the  present  controver- 
sies. As  to  those  principles  we  shall  content 
ourselves  with  their  brief  statement,  and  for 
the  benefit  of  those  who  care  to  investigate 
the  reasons  for  the  conclusions  reached  we 
shall  refer  to  the  reports  where  the  cases 
may  be  found. 

The  leading  opinion  in  this  state  in  refer- 
ence to  the  subject  was  written  in  the  case  in 
13  Colo,  and  22  Pac,  already  referred  to. 


In  that  case  it  was  determined,  inter  alia, 
that  the  general  assembly  is  inhibited  by  the 
constitution  from  making  appropriations  or 
authorizing  expenditures  in  time  of  peace  in 
excess  of  the  revenue  applicable  to  such  appro- 
priations, and  that  if  acts  are  passed  attempt- 
ing to  authorize  such  expenditures,  such  acts 
are  void  and  of  no  effect  It  was  further 
held  that  no  state  ofilcer  could  in  any  way  le- 
gally approve  or  recognize  legislation  mak- 
ing appropriations  beyond  the  limit  fixed  by 
the  constitution.  And,  what  is  of  special  im- 
portance In  this  case,  it  was  also  held  that, 
in  the  event  of  deficiency  of  revenue  to 
meet  the  appropriations,  the  necessary  expens- 
es of  the  executive,  legislative,  and  Judicial 
departments  of  the  state,  and  interest  on  any 
public  debt,  were  entitied  to  preference. 
These  principles  have  been  followed  and  ap- 
proved in  a  number  of  cases.  Henderson  v. 
People,  17  C<rio.  587,  31  Pac.  334;  Institute  v. 
Henderson,  18  Colo.  98,  31  Pac.  714;  Goody- 
koontz  V.  People,  20  Colo.  374,  38  Pac.  473. 
It  has  also  been  determined  that,  where  ap- 
propriations are  made  in  excess  of  the  reve- 
nue, priority  of  date  of  the  taking  effect  of 
the  acts  making  such  appropriations  must 
govern,  after  preferred  appropriations  ate 
discharged.  Within  constitutional  limits,  the 
general  assembly  may  apprt^riate  the  pub- 
lic funds  of  the  state  as  it  chooses;  but  when 
it  haa  once  reached  the  limit,  further  appro- 
priations are  of  no  force  and  effect,  for  the 
reason  that  there  is  no  revenue  available  to 
meet  such  appropriations.  Goodykoontas  v. 
People,  supra;  People  v.  State  Board  of 
EquaUzation,  20  Colo.  220,  37  Pac.  061. 

As  some  of  the  opinions  to  which  reference 
has  been  made  were  delivered  in  answer  to 
questions  propounded  by  the  executive,  it  Is 
perhaps  well  to  say,  in  passing,  that  it  must 
not  be  assumed  tor  this  reason  that  full  ar- 
gument was  not  heard  by  the  court,  or  that 
the  opinions  were  pronounced  except  upon 
the  most  careful  consideration.  The  answer 
to  the  questions  propounded  by  the  governor 
in  Re  Appropriations  by  General  Aasembly, 
supra,  as  we  have  already  stated,  involved 
the  striidng  off  of  excessive  appropriations  to 
the  amount  of  $750,000.  To  this  extent  the 
decision  set  aside,  as  unconstitutional,  sol- 
emn acts  of  a  co-ordinate  department  of  tiie 
state  government.  This  court  has  frequently 
given  expression  to  the  reluctance  witb 
which,  in  the  discharge  of  its  sworn  duty, 
it  approaches  the  consideration  of  questions 
affecting  the  constitutionality  of  any  act  of 
the  legislative  department.  To  examine  sach 
questions  with  the  utmost  care  and  ch%um- 
spection,  and  to  be  diligent  in  upholding  all 
legislation  which  is  not  shown  to  be  unconsti- 
tutional beyond  all  reasonable  doubt.  Is  re- 
quired by  a  rule  founded  upon  the  soundest 
considerations  of  public  policy,  and  universal- 
ly recognized  and  approved.  The  Issues  pre- 
sented by  the  governor's  questions  in  Re  Ap- 
propriations by  General  Assemtdy  involved 
the  constitutionality  of  many  acts  of  the  leg- 
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Islatnre.  This  legislation  covered  a  wide 
field,  and  affected  yast  and  varied  inteiests, 
while  many  of  the  statutes  were  of  conceded 
merit.  In  view  of  these  circumstances,  it  was 
not  possible  for  the  court  to  overlook  the 
gravity  of  the  situation.  No  cause  which  lias 
been  determined  by  this  court  in  recent  years 
has  received  more  serious  consideration  than 
did  the  examination  of  those  InterrogatorleB 
propounded  by  the  executive.  The  conclu- 
sions announced  in  the  other  cases  cited  are 
but  little  more  than  the  application  of  the 
principles  promulgated  in  the  case  in  13  Colo, 
and  22  Pac.  to  new  and  peculiar  facts.  These 
cases  are  not  only  stare  decisis,  but  the  legis- 
lature having  them  in  view  at  the  time  of 
making  the  appropriations  now  in  question 
furnishes  an  additional  reason  against  a  de- 
parture in  the  present  controversy  from  the 
principles  heretofore  announced.  Accepting, 
therefore,  these  principles,  not  only  as  the 
law  ot  the  state,  but  as  the  adjudged  law  of 
these  cases,  we  shall  pass  to  the  new  ques- 
tions presented  In  this  case.  These  may  be 
summarized  as  follows:  First  What  ofKcers 
belong  to  the  executive  department,  and  as 
such  have  preferred  claims  against  the  state? 
Second.  The  inmates  of  the  penitentiary,  in- 
sane asylum,  and  similar  institutions  being 
confined  Involuntarily,  does  this  circumstance 
give  such  institutions  a  preference  to  funds 
over  other  institutions,  resort  to  which  is  vol- 
untary on  the  part  of  the  Inmates?  Third. 
Did  the  act  of  1895  making  an  appropriation 
for  the  State  Normal  School,  and  requiring 
the  state  board  of  equalization  to  levy  a  tax 
of  one-siztb  of  a  mill  annually  for  the  sup- 
port of  such  institution,  authorize  that  board 
to  extend  such  special  mill  levy  upon  the  as- 
sessment toe  the  year  1895? 

We  shall  address  ourselves  to  the  consid- 
eration of  the  foregoing  questions  in  the  or- 
der in  which  they  are  stated.  The  solution 
ot  the  first  is  particularly  Important  in  this 
case,  by  reason  of  the  constitutional  provi- 
sion to  the  effect  that  the  general  appropria- 
tion bill  shall  embrace  nothing  but  appro- 
priations for  the  ordinary  expenses  of  the 
legislative,  executive,  and  Judicial  depart- 
ments of  the  state,  interest  on  the  public 
debt,  and  for  public  schools;  the  argument 
upon  this  provision  advanced  by  counsel  for 
the  Soldiers'  &  Sailors'  Home  being  that  ap- 
propriations for  certain  public  olticerB  to  be 
found  In  the  general  appropriation  act  are 
void,  for  the  reason  that  such  officers  and 
their  assistants  are  not  a  part  of  either  of 
the  three  departments  mentioned,  and  there- 
fore the  money  so  attempted  to  be  appro- 
priated was  not  in  fact  appropriated,  and 
should  be  used  to  meet  other  appropriations 
constitutionally  made.  As  to  what  officers 
constitute  the  executive  department  of  the 
state  is  a  question  somewhat  difficult  of  solu- 
tion. Article  3  of  our  constitution,  which  has 
Its  counterpart  in  the  constitution  of  every 
state  in  the  Union,  divides  the  powers  of 
the  state  government  into  three  distinct  de- 
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partments,  the  legislative,  executive,  and  ju- 
dicial. It  is  admitted  that,  were  this  pru  vi- 
sion standing  alone,  the  classification  made 
must  be  held  to  include  all  public  offlcurs  of 
the  state,  without  regard  to  their  rank  or 
duties;  and  as  the  officers  composing  tbb 
legislative  and  Judicial  departments  fxe  well 
understood  not  to  Include  the  warden  ot  the 
penitentiary,  or  of  the  reformatory,  the  com- 
missioner of  mines,  or  of  Insurance,  and  th* 
Uke,  these  must  of  necessity  be  classed  at 
ececutive  officers,  unless  some  other  provi- 
sion of  the  constitution  changes  or  modifies 
the  effect  of  the  language  of  article  8.  Upon 
the  theory  that  the  mention  of  some  neces- 
sarily implies  the  exclusion  of  all  others, 
such  modification  or  change  is  sought  In  thd 
following,  from  section  1,  art.  4:  "The  ex'- 
ecutlve  department  shall  consist  of  a  govern- 
or, lieutenant-governor,  secretary  of  state^ 
auditor  of  state,  state  treasurer,  attorney 
general,  and  superintendent  of  public  instruc- 
tion. *  *  *"  The  maxim  "ocpressio  unioa 
est  ezdusio  alterius"  Is  not,  however,  of  uni- 
versal application.  It  has  its  exceptions,  on« 
of  wliich  is  that,  when  there  is  reason  for 
mentioning  one  thing  and  not  the  other,  th« 
absence  ot  any  mention  of  the  latter  will  not 
be  considered  as  an  exclusion.  Sedg.  St. 
Const  Law,  p.  31;  Buth.  St  CX>nst  f  828, 
In  declaring  what  officers  should  constitut* 
the  executive  department  of  the  state,  it  was 
not  intended  that  the  legislature  should  not 
create  new  executive  officers.  Such  a  pre- 
sumption would  do  violence  to  the  intelll' 
gence  of  the  framers  of  that  Instrument,  and 
of  the  people  who  adopted  It  It  is,  we 
think,  the  purpose  of  this  section  to  provide 
for  such  officers  of  the  executive  department 
as  the  members  of  the  constitutional  conven- 
tion deemed  absolutely  Indispensable,  leav- 
ing it  to  the  legislature  to  create  new  offices 
as  the  growth  of  the  state  and  experience 
might  suggest  and  to  abolish  the  same,  but 
without  autliority  to  abolish  any  of  those 
enumerated.  The  constitution  of  the  United 
States  provides  that  the  executive  power 
of  the  nation  sliall  be  vested  in  the  president 
but  It  will  certainly  not  be  contended  that  it 
was  intended  by  this  that  the  president 
should  be  the  sole  and  exclusive  executive 
officer  of  the  nation.  A  provision  of  the  con- 
stitution of  the  state  of  Washington  is  iden- 
tically the  same  as  section  1  of  article  4  of 
our  constitution,  which  reads:  "The  execu- 
tive department  shall  consist"  etc.  The  pro- 
vision came  before  the  supreme  court  of 
Washington  for  construction  in  the  case  of 
State  V.  Womack,  4  Wash.  18,  28  Pac.  838. 
That  was  a  case  founded  upon  a  statute  mak- 
ing it  a  criminal  offense  for  any  person  to 
bribe  or  attempt  to  bribe  certain  designated 
officers  or  "any  executive,  Judicial  or  minis- 
terial officer."  Leach  and  others  were  mem- 
bers of  the  state  board  of  education,  and 
the  defendant  was  charged  with  attempting 
to  influence  by  bribery  the  vote  of  Leacb 
with  reference  to  certain  text-tMQju  to 
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ased  In  the  common  schools  of  that  state. 
I>each  not  holding  an  office  specifically  men- 
tioned In  the  statute,  It  was  sought  to  In- 
clude him  within  Its  provisions  as  an  execu- 
tive officer.  The  Indictment  was  demurred 
to  for  the  reason,  among  others,  that  Leach 
was  not  a  member  of  the  ezecutlye  depart- 
ment of  the  state.  This  demurrer  was  sus- 
tained In  the  lower  court,  but  the  supreme 
court.  In  reversing  the  Judgment,  held  that 
the  constitution  provided  for  three  depart- 
ments of  the  government,  the  executive.  Ju- 
dicial, and  legislative,  and  that  when  a  state 
officer  is  appointed  or  elected  he  must  neces- 
sarily belong  to  one  of  these  departments. 
The  same  provision  of  the  constitution  upon 
which  reliance  is  here  placed  to  show  that 
certain  officers  are  not  members  of  the  ex- 
ecutive department  was  relied  upon  in  that 
case,  and  as  to  It  the  court  says:  "The  lan- 
guage of  the  section  is  mandatory.  It  says 
*the  executive  department  sliall  consist,'  etc 
If  the  contention  of  the  respondents  is  cor- 
rect, that  the  Intention  of  the  section  was  to 
limit  the  executive  officers  of  the  state,  their 
further  position  that  the  legislature  can  by 
subsequent  enactment  increase  those  officers 
Is  untenable,  for  the  essence  of  a  constitu- 
tional provision  Is  its  limitation  of  the  pow- 
er of  the  legislature,  and  when  the  consti- 
tutional provision  is  exclusive  in  Its  nature 
it  is  supreme,  and  it  is  not  within  the  power 
of  the  legislature  to  vacate  or  alter  it  Hence, 
their  main  contention  would  force  us  to  the 
absurd  conclusion  that  the  constitution  per- 
petually limits  the  executive  officers  of  the 
state  to  the  officers  mentioned  in  said  sec- 
tlon.  No  known  rule  of  construction  will 
Justify  such  a  conclusion  in  this  case."  We 
shall  not  extend  this  opinion  beyond  the 
case  presented,  and  foi  the  purposes  of  this 
case  It  Is  sufficient  to  say  that  every  officer 
of  this  state  who  holds  his  position  by  elec- 
tion or  appointment,  and  not  by  contract, 
and  whose  duties  are  defined  by  statute,  and 
are  In  their  nature  continuous,  and  relate  to 
the  administration  of  the  atTairs  of  the  state 
government,  and  whose  salary  is  paid  out 
of  the  public  funds,  is  a  public  officer  of 
either  the  legislative,  executive,  or  Judicial 
department  of  the  government,  and  may  In 
the  discretion  of  the  legislature  properly 
have  his  salary  Included  in  the  general  ap- 
propriation bill,  and  have  the  appropriation 
therefor  take  rank  accordingly;  and  as  the 
priority  attaches  not  to  the  form  of  the  act 
making  the  appropriation,  but  to  the  office, 
the  priority  of  a  particular  appropriation  will 
not  be  Jeopardized  If  made  by  a  separate  act 
Moreover,  as  the  officers  established  by  the 
constitution  and  those  created  by  author- 
ized legislative  authority  are  usually  re- 
quired to  keep  offices,  records,  papers,  etc., 
it  Is  evident  that  expenses  for  these  and  Uke 
Items  may  also  be  provided  for  as  a  part  of 
the  ordinary  expenses  of  the  legislative,  ex- 
ecutive, and  Judicial  departments  of  tlie  gov- 
ernment   Our  conclusions  upon  this  branch 


of  the  argument  may  be  summarized  as  fol- 
lows: That  as  to  those  offices  not  expressly 
enumerated  in  the  constitution  the  legisla- 
ture has  plenary  power  to  create  or  abolish 
the  same,  subject  to  well-known  constitution- 
al restrlctlonB.  It  may,  subject  to  such  re- 
strictions. Increase  or  diminish  the  salaries 
of  the  incumbents,  but  while  the  offices  are 
In  existence,  and  the  officers  are  dlwcharglng 
their  duties,  appropriations  made  for  their 
salaries  or  necessary  expenses  are  entitled  to 
take  rank  with  the  ordinary  expenses  of  the 
state  government 

The  second  question  has  reference  to  ap- 
propriations for  institutions  like  the   state 
penitentiary,  where  the  inmates  are  confined 
against  their  will.     The  claim  advanced  In 
behalf  of  such  institutions  Is  that  their  ap- 
propriations   should   take   precedence    over 
others,  without  reference  to  the  date  thereof. 
This  argument  is  based  upon  what  Is  denom- 
inated ex   necessitate    rei;  It  beins   urged 
that  the  penitentiary,  although  established 
by  statute,  is  expressly  recognized  by  the 
constitution,  and  that  the  experience  of  all 
civilized  governments  has  demonstrated  the 
necessity  for  such  an  institution:   that  the 
punishment  tor  many  crimes  is  by  confine- 
ment therein.     Hence  It  Is  said  to   be  the 
duty  of  the  state  to  see  that  the  inmates  are 
properly  fed  and  otherwise  cared  for,  and 
that  appropriations  for  this  purpose  consti- 
tute a  preferred  claim  against  the  state.    It 
Is  claimed  that  this  position  finds  some  sup- 
port in  two  opinions  of  this  court     In  Be 
Appropriations  by  General  Assembly,  supra, 
it  U  said:    "By  section  16,  art  10,  of  the 
constitution,  appropriations  and  expenditures 
which  may  be  made  or  authorized  by  ihe 
general  assembly  are  of  two  genial  clasees. 
First  ordinary,  which  include  all  kinds  of 
appropriations  and  expenditures   necessary 
.and  proper  for  the  supi>ort  of  the  govern- 
ment and  Its  Institutions  In  time  of  peace; 
second,  extraordinary,  or  such  as  are  neces- 
sary to   suppress    insurrection,    defend  the 
state,    or    assist    in   defending    the   United 
States  in  time  of  war."    And  In  the  case  of 
Goody koontz   v.   People,    supra,   it   is  said: 
"The  Soldiers'  &  Sailoi-s'  Home,  established 
by  an  act  of  1893,  Is  a  state  Institution,  and 
It  is  entitled  to  be  supported  by  the  state  the 
same  as  other  state  institutions,  except  that 
those  institutions  in  which  the  inmates  are 
Involuntarily  confined  may  be  entitled  to  the 
preference  in  case  the  public  revenues  are 
not  sufficient  for  alL"    The   word   "institu- 
tions" in  the  first  of  these  opinions  is  used 
In  Its  enlarged  sense,  and  even  as  so  used  It 
was  only  employed  to  designate  for  what 
purposes  the  appropriations  might  lawfully 
be  made  by  the  state,  and  the  opinion  does 
not  warrant  the  conclusion  that  In  case  of 
shortage  the  appropriations  for  the  state  ed- 
ucational, reformatory,  or  penal  Instltntiona 
are  to  have  preference  over  other  appropria- 
tions.    The  entire  reasoning  of  the  opinloo 
is  against  such  a  conclusion.     So.  also,  too 
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mach  Btrees  has  been  pnt  upon  the  language 
used  In  the  case  of  Ooodykoontz  v.  People. 
It  'was  apparent  by  the  facts  discIoBed  in 
tbat  eaa».  that  the  scramble  for  public  funds 
was  becondBS  so  fierce  that,  unless  such  in- 
stltntlons  could  in  some  way  be  protected, 
the  reTenues  of  tb*  stHte  might  be  exhaust- 
ed in  adrance  of  approiwtatUoBS  for  the  pen- 
itentiary, insane  asylum,  tetnaa  school,  etc. 
However  disastrous  to  the  best  interests  of 
the  state  such  a  result  might  prove,  in  are 
now  satisfied,  upon  mature  deliberation  aaA. 
reflection,  that  this  Is  a  matter  within  the 
discretion  of  the  legislature,  and  that  such 
discretion  is  beyond  control  by  the  courts. 
This  conclusion  necessarily  results  from  the 
distinctive  cliaracter  and  independence  of 
each  of  the  three  departments  of  govern- 
ment; the  power  of  the  legislature  over  the 
revenues  of  the  state  being  plenary,  except 
as  limited  by  constitutional  provisions.  We 
are  therefore  of  the  opinion  that  all  argu- 
ments with  reference  to  the  necessities  of 
the  varloQS  state  institutions,  or  as  to  the 
duty  which  the  state  owes  to  maintain  Its 
educational,  penal,  reformatory,  and  other  in- 
stltTTtions,  can  have  no  weight  with  the  Judi- 
cial department,  it  being  entirely  beyond  the 
province  of  the  courts  to  revise  legislative 
action  in  reference  th^'eto. 

Several  of  the  state  institutions  have  been 
provided  for  by  special  levies.    These  insti- 
tutions  were  as  a  precautionary  measure 
made  parties  to  this  action,  and  have  en- 
tered thtiir  appearance  here;  but  we  do  not 
see  that  these  special  levies  are  in  any  way 
involved  in  the  present  controversy,  except, 
incidentally,  the  levy  for  the  State  Normal 
SchooL     The  facts  as  to  that  levy  are  as 
follows:    At  the  last  session  of  the  legisla- 
ture the  sum  of  $29,500  was  appropriated  for 
the  maintenance  and  support  of  this  school 
for  the  year  1S85,  this  amount  to  be  paid 
out  of  the  fund  accruing  in  the  state  treas- 
ury from  the  assessment  and  levy  for  1894. 
The  second  section  of  the  act  provides  that 
for  the  year  1896,  and  annually  thereafter, 
a  special  tax  of  one-sixth  of  a  mill  shall  be 
collected  for  the  support  and  maintenance 
of  the  school.    If  the  second  section  is  to  be 
alone  considered,  there  is  some  doubt  as  to 
when  the  tax  is  to  be  levied,  but  if  construed 
in  connection  with  other  portions  of  the  act, 
the  legislative  Intention  that  the  levy  should 
be  made  upon  the  assessment  for  the  year 
1885  is  plain.    That  it  should  be  thus  made 
Is  necessary,  in  order  that  the  funds  may  be- 
come available  for  the  support  of  the  school 
for  the  fiscal  year  1896;    otherwise  there 
would  be  no  provision  for  the  payment  of 
the  expenses  for  that  year,  a  conclusion  we 
cannot  indulge;  and  we  are  therefore  of  the 
opinion  that  the  tax  was  properly  extended 
upon  the  tax  rolls  for  the  year  1895,  the  rev- 
enue thus  created  to  be  used  "for  the  year 
1896." 

The  general  appropriation  bill  contains  an 
Hem  of  (76,000  for  the  suppression  of  the 


insurrection  at  CSripple  Creek,  and  an  item 
of  $100,000  for  casual  deficiencies  of  the 
revenues  for  the  years  1893  and  1894.  As 
bonds  have  been  Issued  and  sold,  and  the 
proceeds  devoted  to  the  payment  of  these 
items,  they  are  In  no  way  involved  In  the 
present  controversy,  and  need  not  be  fur- 
ther mentioned.  The  court  fully  Indorses 
all  that  has  been  so  eloquently  said  by  coun- 
sel with  reference  to  the  duty  of  the  state 
to  make  proper  appropriations  for  the  Sol- 
diers' &  Sailors'  Home,'  and  to  provide 
against  the  inmates  thereof  being  tamed 
out  upon  the  world  in  their  aged.  Infirm, 
and  h^less  condition.  At  the  same  time.  It 
must  be  remembered  that  it  is  beyond  the 
power  of  the  courts  to  validate  an  unconsti- 
tutional appropriation  from  the  public 
funds  for  this  or  any  other  purpose.  In  the 
case  of  Goodykoontz  v.  People,  at  the  rela- 
tion of  tbls  institution,  reported  in  20  Colo. 
374,  38  Pac.  473,  it  was  held  that  the  appro- 
priation for  this  home,  then  under  consid- 
eration, being  of  an  earlier  date  than  many 
of  the  appropriations  made  at  the  last  pre- 
ceding legislative  session,  the  residue  of  the 
appropriation  should  be  paid.  Applying  the 
same  rule  of  priority  to  the  case  at  bar,  the 
appropriation  for  the  fiscal  year  1895  being 
subsequent  in  point  of  time  to  other  appro- 
priations, which  more  than  consumed  all 
the  revenues  of  that  year.  It  is  clear  that 
the  district  court  erred  in  granting  a  per- 
emptory writ  of  mandamus  against  the  au- 
ditor in  favor  of  this  institution.  Moreover, 
the  same  result  necessarily  follows,  if  the 
language  of  the  act  of  1895  be  alone  consid- 
ered, as  the  appropriation  is  only  "to  be 
paid  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated."  As  all  the  reve- 
nues were  at  the  time  "otherwise  appro- 
priated," there  was  nothing  remaining  for 
the  act  to  oi>erate  upon.  In  the  case  of 
Harry  A.  Lee,  mining  commissioner,  it  ap- 
pears that  the  ofllce  was  created  in  pursu- 
ance of  a  constitutional  mandate;  that 
when  the  incumbent  was  appointed  he  be- 
came, by  virtue  of  the  constitution,  a  mem- 
ber of  one  of  the  three  departments  of  the 
government,  and  as  such  was  entitled  to 
have  his  salary,  and  those  of  his  assistants, 
etc.,  paid  by  the  state,  as  part  of  the  ex- 
penses of  such  departments,  without  refer- 
ence to  the  date  at  which  the  act  took  ef- 
fect Among  the  institutions  made  parties 
to  this  proceeding  Is  the  Home  for  Depend- 
ent Children.  This  Institution  was  estab- 
lished at  the  last  session  of  the  general  as- 
sembly, as  a  result  of  a  quickened  public 
conscience  upon  the  subject  of  the  waifs  of 
the  state,  a  comprehensive  understanding 
of  the  relation  of  the  state  to  the  child,  and 
the  demonstrated  effect  of  such  institutions 
in  decreasing  crime.  It  is  urged,  however, 
that  the  institution  is  too  young  to  be  en- 
titled to  much  consideration  until  the  de- 
mands of  the  older  institutions  are  fully 
met.   Such  an  argument  has  no  toi^dation 
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lA  logic  ot  reason.  It  is  now  an  established 
Institution  of  the  state,  and  the  appropria- 
tion for  Its  support,  although  meager,  is  en- 
tMed  to  consideration  as  of  the  date  of  the 
taking  effect  of  the  act.  It  may  be  comiie- 
tent  for  the  legislature  to  provide  that,  In 
case  of  d^ciency,  the  public  funds  shall 
be  prorated  betn'een  claimants  of  the  same 
grade,  but  certainly,  in  the  absence  of  such 
legislation,  the  courts  cannot  require  this  to 
be  done  when  the  priority  in  time  can  be 
ascertained;  consequently,  in  case  of  sev- 
eral appropriations  of  the  same  grade  made 
by  separate  bills  bearing  the  same  date, 
'Where  there  are  funds  to  pay  part,  but  not 
sufficient  for  all,  priority  should  be  given  as 
of  the  time  of  day  of  the  taking  effect  of 
the  several  acts.  People  v.  Clark,  1  Cal. 
406;  Bralnard  v.  Bushnell,  11  Conn.  16. 
And  If  the  auditor,  through  inadvertence  or 
otherwise,  has  issued  warrants  up«n  a  later 
appropriation,  this  will  afford  no  defense  to 
an  action  brought  by  a  party  having  the 
prior  right.  The  auditor  is  not  Justified  to 
act  in  these  matters  from  caprice,  or  to  b» 
governed  by  favoritism,  but  has  a  sworn 
legal  duty  to  perform.  Hence,  having  is- 
sued warrants  in  full  for  nearly  all  of  the 
appropriations  for  the  year  1895,  be  cannot 
be  permitted  to  refuse  to  do  so  for  those  of 
Inlor  date,  upon  the  pretext  that  he  was  not 
required  to  issue  any  warrant  in  the  ab* 
sence  of  cash  in  the  treasury  to  meet  the 
same.  At  the  time  the  answers  were  filed 
the  revenues  of  the  state  for  the  year  1885 
were  estimated  by  the  auditor,  but  it  is  now 
conceded  by  counsel  that  subsequent  events 
have  demonstrated  that  such  estimates  were 
much  too  low;  and  as  the  first  of  these 
causes  must  be  remanded  for  further  pro- 
ceedings, It  is  directed  that  the  parties  be 
allowed  to  amend  their  pleadings  in  that 
case,  as  they  may  be  advised.  In  the  case 
of  the  mining  commissioner,  the  Judgment 
of  the  district  court  Is  affirmed.  In  the  case 
Instituted  on  behalf  of  the  Soldiers'  &  Sail- 
ors' Home,  the  Judgment  of  the  lower  court 
Is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  this 
opinion. 


CHARLES  T.  B.  F.  HALLACE  LX7MBER  ft 
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(Supreme  Court  of  Colorado.     Dec  16, 1895.) 

COUTBJkCT—  PeRFORMASCB  —  WaIVEB—  HARMI.B8S 

Ekrob— Hecbakic's  Libn— Evidence. 

1.  A  building  contract  provided  that,  on  fail- 
ure of  the  contractor  to  properly  complete  the 
work,  the  owner  of  the  building  could  himself 
correct  defective  work,  and  deduct  the  cost  there- 
of from  the  contract  price.  The  contractor  hav- 
ing laid  defective  flooring,  the  owner  corrected 
the  defective  work  at  the  cost  of  2  per  cent,  of 
the  contract  price.  Held  that,  thereafter,  the 
owner  could  not  defeat  a  recovery  of  the  con- 
tract price,  less  damages  for  the  omission,  on 
the  ground  of  nonperformance. 

TL  Krror  in  denying  a  motion  t*  strike  ont 


part  of  a  pleading  setting  up  an  estoppel  is  not 
ground  for  reversal,  where  the  court  nnallj  de- 
cided against  the  estoppel. 

3.  In  an  action  to  enforce  a  mechanic's  Uen 
for  material  furnished,  a  statement  between  the 
material  man  and  the  contractor  as  to  the  Talue 
of  the  material  is  admissible  against  the  owner 
of  the  building  to  show  its  value. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  E.  F.  Hallack  Lumber  jk 
Manufacturing  Company  against  John  Q. 
Charles  and  others  to  enforce  a  mechanic's 
lien.  From  the  Judgment  for  plaintiff  and 
for  the  other  defendants,  defendant  Charles 
brings  error.    Affirmed. 

The  plaintiff  In  error,  John  Q.  Charles,  and 
the  defendants  In  error  Thompson  &  Tom- 
linson  entered  Into  a  written  contract,  dated 
April  10,  1889,  for  the  erection  and  comple- 
tion of  a  six-story  building  on  the  comer  of 
Fifteenth  and  Curtis  streets,  In  the  dty  of 
Denver,  for  the  sum  of  $97,525,  payable  in 
installments,  as  the  work  progressed,  less 
20  per  cent  of  the  work  done  and  material 
furnished,  which  was  to  be  deducted  and 
held  ba«k  until  the  building  was  fully  com- 
pleted, such  installments  to  be  paid  upon  the 
production  of  the  architect's  certificate.  The 
provisions  of  the  contract  that  are  applica- 
ble and  material  to  the  questions  Involved 
In  controversy  are  as  follows:  "First  The 
said  parties  of  the  first  part  covenant  prom- 
ise, and  agree  to  make,  erect  build,  and 
finish,  for  the  said  party  of  the  second  part. 
In  a  good,  substantial,  and  workmanlike 
manner,  on  lots  numbered  1  to  6,  inclusive. 
In  block  number  106,  situated  on  the  comer 
of  Fifteenth  and  Curtis  streets.  In  said  city 
of  Denver,  now  owned  by  the  said  party  of 
the  second  part,  a  siz-story  building,  the 
fronts  of  said  building  on  Fifteenth  and 
Curtis  streets  to  be  of  red  sandstone  oi  the 
best  quality,  taken  from  Greenlee's  quarry, 
near  Manlton,  Colorado,  and  to  furnish  all 
the  labor  and  material  necessary  and  requlr 
ed  for  building,  completing,  and  finishing 
the  same,  agreeable  to  and  in  strict  con- 
formity with  the  drafts,  plans,  drawings,  ex- 
planations, and  specifications  of  the  same, 
prepared  by  L.  Cutshaw,  Esq.,  architect  and 
superintendent  of  said  building,  and  sev- 
erally signed  by  the  said  parties  hereto,  and 
which  said  plans,  drawings,  and  specifica- 
tions shall  be  taken  to  be,  and  are  hereby 
made,  a  part  of  this  contract  That  all  the 
work  done,  and  materials  furnished  in  the 
erection  of  said  building  shall  be  so  done 
and  furnished  under  the  supervision  of  L. 
Cutshaw,  architect  and  superintendent  «• 
aforesaid,  and  to  his  satisfaction,  who  shall, 
before  the  final  completion  and  acceptance 
of  such  labor  and  materials,  furnish  the  said 
party  of  the  second  part  with  a  certificate, 
In  writing,  to  the  purport  and  effect  that 
such  work  done  and  material  so  furnished 
are  in  strict  conformity  and  compliance  with 
said  plans,  drawings,  and  specifications,  and 
provisions  of  this  agreement  •  •  •  And 
wheal  said  building  shall  be  fuUy  eoaaplcted. 
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and  finished,  In  accordance  with  said  plans 
and    8i>eciflcation8,   and  the  coreuants   and 
stipulations  of  this  agreement,  then,  in  like 
manner,  upon  the  certificate  of  said  architect 
to  that  effect,  the  said  party  of  the  second 
part  sbaU  pay  or  cause  to  be  paid  to  the  said 
parties   of  the  first  part  the  remainder  of 
the  contract  price  atrreed  upon,  and  herein- 
before stated,  for  the  erection  and  comple- 
tion of  said  building,  amounting  to  the  fur- 
ther  sum  of  $33,025;   it  being  the  intention 
of   tbe    parties   hereto   that  said   payments 
above    mentioned  shall,   in    the  aggregate, 
amount  to  said  sum   of  $97,525.     •     *     • 
Third.  It  is  further  stipulated,  understood, 
and  agreed,  by  and  between  the  parties  here 
to.    that  the   architect  and   superintendent 
abore  named  shall  have  the  right,  at  his  uis- 
cretion,   to   reject  any   work   or  materials 
which  be  may  deem  not  to  be  in  accordance 
with  the  plans,  drawings,  or  specifications, 
or  either  of  them,  or  tbe  provisions  of  this 
contract,  or  which  he  may  deem  unfit  or  un- 
suitable for  the  work  required  or  necessary 
to  be  done  under  this  contract.     He  shall 
also  have  power  and  authority  to  remove  all 
work  or  material  which  he  shall  deem  to  be 
contrary  to  the  terms  and  conditions  hereof, 
and  to  have  the  same  replaced  by  proper 
work  and  materials,  at  the  cost  and  expense 
of  the  said  parties  of  the  first  part,  and  may 
deduct  the   amount  thereof   from  the  esti- 
mates and  payments  required  to  be  made 
thereafter  by  tbe  said  party  of  the  second 
part    •    •    •    Fifth.  That  in  case  the  said 
parties  of  the  first  part  shall  neglect  or  re- 
fuse to  supply  tbe  necessary  workmen  or  ma- 
terial to  properly  carry  on  the  work,  with  a 
▼lew  to  complete  on  or  before  the  time  here- 
in agreed,  then.  In  such  a  case,  the  said 
party  of  the  second  part  shall  have  power, 
and  Is  hereby  given  the  right,  after  twenty- 
foor  hours'  notice.   In  writing,   shall  have 
been  given  the  parties  of  the  first  part  of 
tlieir  Intention  so  to  do,  to  furnish  the  neces- 
sary workmen  or  materials  to  properly  car- 
ry on  the  work,  and  the  expense  of  ail  work 
or  materials  so  procured  shall  be  deducted 
from  the  amount  herein  agreed  to  be  paid 
to  the  parties  of  the  first  part  by  the  iMirty 
of  the  second  part    Sixth.  That  In  order  to 
prevent  all  disputes  or  disagreements  be- 
tween the  parties  hereto,  In  relation  to  the 
execution  of  the  work,  the  quantity  or  quali- 
ty of  the  materials,  it  is  expressly  under- 
stood that  tbe  parties  of  the  first  part  shall 
adhere  strictly  to  the  plans,  drawings,  and 
spedficattons,  and  to  obtain  from  the  archi- 
tect all  necessary  explanations  and  Instruc- 
tions of   tbe  drawings   and    specifications; 
and  in  case  of  any  disagreement  between 
tbe  parties  hereto  In   relation  thereto,   the 
decision  of  tbe  architect  above  named  suall 
be  final  and  binding  on  all  parties  hereto. 
•     ♦     •     Eighth.  It  is  further  covenanted 
and  agreed,  by  and  between  the  parties  here- 
to, that  the  said   parties  of  the  first  part 
■ball  complete  and  finish  the  storerooms  in 


said  building,  situated  on  Fifteenth  ani  Ooc- 
tis  streets,  so  that  the  tenants  may  occujty 
tbe  same  for  business  on  or  before  the  1st 
day  of  September,  A.  D.  1889,  and  that  they 
will  fully  complete  and  finish  said  building, 
in  conformity  with  said  plans,  drawings, 
and  specifications,  on  or  before  the  Ist  day 
of  November,  A.  D.  1889.  And  it  is  distinct- 
ly declared  and  understood  by  the  parties 
hereto  that  the  time  mentioned  above  for 
the  completion  of  said  storerooms,  and  the 
final  completion  of  said  building,  is  a  very 
important  consideration  In  this  contract,  and 
of  the  essence  thereof;  and,  in  case  of  a 
failure  to  complete  said  stores  at  the  time 
above  named,  the  damages  arising  there- 
from shall  be  liquidated  and  assessed  at  tbe 
sum  of  twenty-five  dollars  per  day  for  each 
and  every  day  said  storerooms  remain  un- 
completed after  said  Ist  day  of  September, 
A.  D.  1889,  as  aforesaid;  and  in  case  of  a 
failure  to  complete  and  finish  said  buUdinc 
on  said  Ist  day  of  November,  A.  D.  1889,  tbe 
damages  arising  to  said  party  of  the  second 
part  shall  thereafter  be  liquidated  and  as- 
sessed at  the  sum  of  twenty-five  dollars  per 
day  that  said  building  shall  thereafter  re- 
main unfinished,  which  said  sums  shall  be 
deducted  from  the  amounts  herein  agreed 
to  be  paid  to  said  parties  of  the  first  part, 
or  may  be  collected  by  action  against  said 
parties."  And  it  is  further  provided  in  said 
contract  that  Charles  might  make  any  al- 
teration he  deemed  proper,  by  adding  to  or 
deducting  from  the  amount  of  work  or  ma- 
terials, or  by  changing  them  from  one  grade 
or  quality  to  another;  and  If  the  parties  to 
the  agreement  could  not  agree  as  to  the 
amount  occasioned  by  any  such  change,  tt>en 
the  architect  should  appraise  the  amount 
and  value,  and  Indorse  said  appraised  sum 
on  the  contract,  and  it  should  thereby  be- 
come binding  on  all  the  parties.  Under 
this  provision  Charles  elected  to,  and  did, 
deduct  from  the  amount  of  work  to  be  done 
by  Thompson  &  Tomllnson  the  plastering, 
and  relet  the  same;  also,  the  putting  down 
of  the  basement  floors,  and  relet  such  work 
to  other  parties.  The  installments  as  pro- 
vided In  the  contract  were  paid,  except  tbe 
last,  upon  which  $2,500  had  been  advanced. 
This  suit  was  Instituted  by  the  E.  F.  Hal- 
lack  Lumber  &.  Manufacturing  Company 
against  Charles,  the  owner  of  the  building, 
Thompson  &  Tomlinson  as  the  principal  con- 
tractors, and  the  other  parties  as  subcon- 
tractors. The  pleadings  are  voluminous,  but 
the  principal  issue,  being  the  amount  due 
the  principal  contract(»-s,  is  presented  by 
their  cross  complaint,  and  the  answer  of 
Charles  thereto,  and  his  counterclaim  against 
them;  be  (Charles)  claiming  a  deduction  on 
account  of  damages  arising  from  a  failure 
on  their  part  to  complete  the  contract  in  the 
time  and  manner  specified.  The  trial  court 
made  full  and  specific  findings  of  the  facts 
established  by  the  evidence,  among  them  the 
following:  "That  the  said  defendants  Thomp- 
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son  ft  TomUnson  subBtantially  performed 
the  contracts  entered  into  by  them  with  the 
defendant  Charles,  except  as  to  the  floors 
-which  were  completed;  but  In  a  defective 
condition  of  floors,  damages  in  the  amount 
of  $2,000  should  be  allowed  defendant 
Charles.  That  the  building  in  its  entirety 
was  not  completed  at  time  and  date  original- 
ly required  and  stipulated  by  the  terms  of 
the  contract,  but  that  such  requirements  as 
to  time  and  date  of  completion  were  waived 
by  conduct  on  the  part  of  the  defendant 
Charles;  and  demurrage  claimed  on  account 
of  failure  to  complete  in  point  of  time  was 
also  waived  by  conduct  on  the  part  of  the 
defendant  Charles,  and  is  disallowed."  It 
found  that  there  was  due  Thompson  &  Tom- 
linson,  after  deducting  the  amount  paid 
them  by  Charles,  and  the  amount  paid  to 
other  parties  for  plastering  and  the  base- 
ment floors,  and  the  $2,000  for  the  defective 
flooring,  the  sum  of  $23,671.04.  It  further 
found  that  there  was  due  to  the  subcon- 
tractors, from  Thompson  &  Tomlinson.  in 
the  aggregate,  the  sum  of  (22,961.06;  that 
there  was  due  from  Charles  to  Orotfa  ft  Co., 
In  addition  to  the  amount  due  Thompson  ft 
Tomlinson,  the  sum  of  $2,450,  on  account 
of  extra  materials,  work,  and  labor,  fur- 
nished at  his  request  and  by  his  direction; 
and  It  adjudged  and  decreed  said  sums  to 
be  a  lien  upon  the  premises  in  favor  of  the 
respective  parties.  To  reverse  this  decree, 
Charles  brings  the  case  here  on  error. 

John  R.  Smith,  fbr  plaintiff  in  error.  B. 
Heber  Smith,  Brown  ft  Smith;  Williams  ft 
Whltford,  and  C.  H.  Burton,  fbr  defendants 
in  error. 

GODDARD,  J.  (after  stating  the  facts).  It 
appears  from  the  certiflcate  to  the  bill  of  ex- 
ceptions that  it  does  not  contain  all  of  the 
evidence  Introduced  upon  the  trial  of  the 
cause;  the  ori^nal  exhibits,  which  include 
the  plans  and  speciflcations.  being  omitted. 
These  are  made,  in  express  terms,  a  pan  of 
the  contract,  and  are  therefore  important  and 
essential  factors  in  determining  the  principal 
issue  In  the  case.  Without  them  before  us, 
we  are  unable  to  determine  whether  the  build- 
ing was  completed  in  conformity  with  them 
or  not,  or  to  pass  upon  the  sufiiciency  of  the 
evidence  to  sustain  the  conclusions  reached 
by  the  trial  court,  and  must  accept  as  conclu- 
sive its  finding  that  Thompson  &  Tomlinson 
had  substantially  performed  their  contract, 
except  In  the  particular  mentioned.  It  is  in- 
sisted by  plaintiff  in  error  that  this  finding, 
in  itself,  by  reason  of  the  exception,  fails  to 
bring  the  case  within  the  most  liberal  rule  of 
substantial  performance,  since  it  shows  so 
material  a  deviation  as  to  entitle  Charles  to 
the  sum  of  $2,000  as  damages  on  account 
thereof,  and  that  the  exception  neutralizes  the 
force  of  the  finding  as  to  the  fact  of  substan- 
tial performance,  and  leaves  the  question  open 
for  this  court  to  examine  the  contract  in  the 


light  of  the  evidence,  and  deterndne  whether 
the  condition  of  the  floors  was  In  conformity 
with  its  stipulations  and  the  plans  and  speci- 
flcations; but  for  the  reason  above  stated  we 
are  precluded  from  this  investigation,  and 
can  only  look  to  the  pleadings,  and  ascertain 
therefrom  the  theory  upon  which  the  case 
was  tried,  and  determine  whether,  under  all 
the  provisions  of .  the  contract  therein  set 
forth,  such  finding  can  be  upheld,  and.  If  so, 
Its  sufBcIency  to  support  a  recovery  In  this 
character  of  actioiL  Upon  an  examination  of 
tha  contract,  It  will  be  seen  that,  white  pe^ 
formance  as  to  work  and  materials  in  con- 
formity with  its  provisions  Is  made  a  condi- 
tion precedent  to  payment,  it  also  provides 
that,.  If  the  work  or  material  are  contrary  to 
Its  requlreiuents,  the  architect  shall  have  au- 
thority to  remove  the  same,  and  replace  them 
by  proper  work  and  materials,  at  the  contract- 
ors' cost  It  also  appears  from  the  pleadings, 
although  the  issue  of  performance  was  ten- 
dered by  the  cross  complaint  of  Thompson  ft 
Tomlinson  and  the  answer  of  Charles,  that 
by  way  of  connterclaim  be  sought  to  recoup 
damages  on  account  of  defective  floors,  and 
alleged,  as  a  ground  for  such  damages,  that 
he  was  compelled  "to  wholly  relay  and  cover 
with  new  flooring  said  buUdlng,  and  by  rea- 
son of  said  acts  mentioned,  of  said  defendants 
Thompson  ft  Tomlinson,  in  respect  to  said 
flooring,  he  was  damaged  thereby  In  the  sum 
and  amount  of  $4,000,"  etc.  And  he  further 
avers  that  on  or  abont  the  5th  day  of  May, 
1880,  Thompson  &  Tomlinson  made  and  pre- 
sented a  statement  and  account  of  extra  work 
and  labor;  and  thereupon  he  made  and  pre- 
sented to  them  a  statement  and  account  for 
labor  and  materials  omitted,  and  also  pre- 
sented a  claim  for  damages,  by  reason  of 
bad  floors,  accruing  up  to  that  time;  and  that, 
being  unable  to  agree,  the  respective  claims 
and  demands  were  referred  to  L.  Cutshaw, 
architect,  for  his  examination  and  decision, 
both  under  the  terms  of  said  contract,  and 
by  express  agreement  of  the  several  parties; 
and  it  was  decided  by  said  Cutshaw,  among 
other  things,  "that  for  damages,  as  aforesaid, 
by  reason  of  bad  fioors,  there  onght  to  be  al- 
lowed the  defendant  the  sum  of  $1,600."  etc 
In  bis  prayer  he  asks,  among  other  ttlnga, 
that  an  accounting  may  be  had,  as  between 
him  lind  Thompson  &  Tomlinson,  as  to  the 
sum,  if  any,  due  to  them;  and  that  upon  sacb 
accounting  he  may  be  allowed  and  credited 
with  his  damages  in  said  sum  of  $4,000,  eta; 
and  that  he  may  recoup  the  same  against 
their  claim  under  the  contract;  and  that  be 
may  be  permitted  and  directed  to  bring  such 
sum  as  may  be  found  due  from  him  to  said 
Thompson  &  Tomlinson  into  court,  etc.    . 

It  would  seem,  therefore,  that  the  finding 
was  In  accordance  with  the  issues  made  by 
the  pleadings,  and  a  proper  one  in  view  of 
the  theory  upon  which  the  case  was  tried, 
and  that  the  plaintiff  in  error  is  not  now  In 
a  position  to  invoke  the  application  of  tbe 
rigid   rule,   announced   te^some  courts,  b> 
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tbe  effect  that,  when  performance  la  atlpn- 
lated  for  and  made  a  condition  precedent  to 
tbe    right  of   recovery,    and   the   action  -Is 
solely  on  the  contract,  performance  in  every 
essential  particular  must  be  shown  before  a 
recovery  can  be  had,  or  to  Insist  that,  nn- 
der  tbe  Issues  tendered  by  the  pleadings  In 
this  case,  no  excuse  for  nonperformance  can 
be  shown,  nor  recovery  of  the  contract  price 
(less  damages  on  account  of  omission)  be 
had,  whether  he  might.  If  he  had  elected  so 
to  do,  have  stood  upon  his  technical  rights 
under  the  contract,  and  successfully  resisted 
payment  of  the  balance  of  the  contract  price 
until  a  strict  performance  of  all  the  require- 
ments of  the  contract  was  had,  and  the  cer- 
tificate of  the  architect  produced,  as  provided 
therein.  It  is  unnecessary  to  determine,  since 
he  has  elected  to  avail  himself  of  his  op- 
tion, under  the  contract,  to  replace  tbe  de- 
fective flooring  and  repair  the  omissions  of 
tbe   contractors  in  respect  thereto,  and  to 
snbmlt  his  claim  for  the  amount  expended  in 
the  completion  of  their  work  as  a  set-oft  or 
counterclaim   against   the  amount,    If  any, 
found  dae  them  under  the  contract.    In  sup- 
port of  his  position  he    invokes  the  rule, 
adopted  In  New  York  and  some  other  states, 
to  tbe  effect  that  a  strict  performance  Is  nec- 
essary   as   a   condition   precedent   to   recov- 
ery on  the  contract    Among  them,  the  case 
of  Van  CUef  v.  Van  Vechten,  130  N.  X.  671, 
28  N.  B.  1017,  Is  dted  as  being  particularly 
in  point  upon  tbe  proposition  that,  when  a 
substantial   sum   is   required   to   finish   the 
work,  a  substantial  performance  has  not  been 
had.    In  that  case  the  contractor  was  to  fur- 
nish materials  and  erect  a  building  for  the 
net  price  of  $4,023,  payable  In  installments. 
Among  such  Installments  was  the  sum  of 
$800,  to  be  paid  when  the  plastering  was 
finished.    He  abandoned  his  contract,  leaving 
the  bonding  uncompleted,  and  refused  fur- 
ther performance.     After  such  refusal  the 
owner  furnished  materials  and  employed  a 
workman  to  finish   the  building  at  an   ex- 
pense of  $1,905.20,  which  Included  $200  for 
completing  tbe   plastering.     The   suit   was 
brought  by  a  subcontractor  to  obtain  a  Hen 
against  the  building  for  materials  furnished 
the  contractor.    After  referring  with  approval 
to  the  doctrine  announced  in  former  cases 
npon  the  subject  of  substantial  performance, 
and  expressly  finding  that  the  plastering  was 
not     substantially    finished,    and    that    the 
abandonment  of  the  work  was  willful,  and 
the  omission  to  perform  intentional,  the  court 
say:    "The   owner,   however,   although   un- 
der no  obligation  to  do  so,  completed  the 
bnllding  herself,  according  to  the  contract, 
which  thus  continued  operative  through  her 
action.    After  the  contractor  refused  to  pro- 
ceed, she  i>erformed  the  contract  for  him.  as 
It  expressly  permitted  her  to  do.    As  her  ac- 
tion was  accordlne  to  the  contract  It  will 
be  presumed,   under  all  the  clronmstances, 
and  In  support  of  the  judement.  that  It  wna 
nader  the  contract.   •   •    •   Instead  of  plead- 


ing a  cancellation  or  rescission  In  her  an- 
swer, she  asked  to  have  the  amount  ex- 
pended by  her  to  complete  the  building  'al- 
lowed as  a  set-off  or  counterclaim  to  any 
claim  of  the  said  defendant  Smalle  or  the 
plaintiffs  herein,  or  of  any  of  tbe  other  de- 
fendants herein.  In  case  tne  court  should 
eventually  determine  that  tbe  said  defend- 
ant Bmalle  is  entitled  to  any  sum  whatso- 
ever under  the  said  contract."  •  •  •  The 
amount  paid  by  her  for  this  pini>ose,  in  legal 
effect,  waa  paid  for  the  original  contractor. 
The  difference  between  tlic  sum  thus  ex- 
pended and  the  aggregate  amount  unpaid  on 
the  contract  with  Smalle,  npon  the  comple- 
tion of  the  entire  work,  became  due  under 
the  contract  To  the  extent  of  that  sum, 
being  the  difference  between  $2,023  and 
$1,906.20,  the  lien  of  tbe  plaintiffs  attached. 
and  they  are  entitled  to  a  foreclosure  for 
that  amount"  Thus  it  appears  that  the 
damages  allowed  as  a  set-off  are  much 
larger.  In  proportion  to  the  contract  price  and 
the  balance  found  due,  than  the  amount  al- 
lowed In  this  case.  This  decision,  by  reason 
of  the  analogy  between  the  facts  and  plead- 
ings of  that  case  and  those  of  the  case  under 
consideration,  cleaiiy  sustains  the  right  to 
recover  the  balance  due  npon  the  contract, 
less  the  amount  required  to  repair  omissions 
and  defects,  under  the  issues  Joined.  In  tbe 
case  of  Crouch  v.  Gutmann,  134  N.  Y.  45,  81 
N.  E.  271,  the  court  say:  "While  the  condi- 
tion of  the  carpenter  work,  when  the  Wads- 
worths  left  It  In  July,  was  such  as  to  indi- 
cate defects  and  omissions,  tbe  correction 
of  which  would  cost  $%6.29,  it  may  be  ob- 
served that  such  defects,  ut>on  such  estimate 
of  the  cost,  to  the  amount  of  $439.29,  were 
remedied  through  the  action  of  the  defend- 
ant, taken  pursuant  to  his  right  reserved  by 
the  contract  •  ♦  •  This  work  having  been 
done  by  the  defendant,  in  the  exercise,  by  his 
election,  of  such  right,  he  cannot  effectually 
assert  forfeiture  in  respect  to  the  deficiency 
so  supplied;  but  the  Wadsworths  were  en- 
titled to  the  benefit  of  the  work  thus  pro- 
duced, and  were  chargeable  to  tbe  defendant 
for  the  amount  of  the  expense  Incurred  by 
him  In  doing  It."  See,  also,  Murphy  v.  Buck- 
man,  60  N.  Y.  207.  That  there  may  be  a  sub- 
stantial iterformance,  notwlthandlng  the 
amount  required  to  remedy  defects  and  omis- 
sions may  be  quite  substantial,  Is  shown  in 
several  of  the  New  York  cases.  Among 
them,  see  Woodward  v.  Fuller,  80  N.  Y.  312; 
Murphy  v.  Buckman,  supra;  Crouch  v.  Gut- 
mann, supra;  Phillip  v.  Gallant,  62  N.  Y. 
250.  We  conclude,  therefore,  that  the  amount 
of  damages  allowed  Is  not  necessarily  Incon- 
sistent with  the  fact  of  substantial  perform- 
ance; and,  It  appearing,  both  from  the  plead- 
ings and  proof,  that  the  plaintiff  in  error 
has  relald  the  defective  flooring,  he  is  .not 
in  a  position  to  resist  a  recovery  under  the 
contract  on  the  ground  of  nonperformance, 
or  the  nonproductlon  of  the  architect's  cer- 
tificate. 
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Coansel  for  plaintiff  In  error  discuss  at 
some  length  the  error  predicated  upon  a  pre- 
liminary ruling  denying  the  motion  to  atrilte 
ont  so  much  of  the  second  defense  of  Tbomp- 
flon  ft  Tomllnson  as  attempted  to  set  np  an 
estoppel,  by  reason  of  the  failure  of  the  ar- 
chitect to  call  their  attention  to  the  defective 
flooring,  and  to  object  to  the  poor  work  as 
It  was  being  done.  If  it  be  conceded  that 
the  conrt  erred  in  its  ruling  upon  this  motion, 
the  error  was  harmless,  since  the  Judge  who 
tried  the  case  was  not,  as  counsel  assume, 
controlled  by  that  ruling  in  his  final  deter- 
mination of  the  case,  but  allowed  damages  on 
account  of  defectire  flooring. 

The  first  andtsecond  assignments  of  error 
are  based  upon  the  admission  in  evidence  of 
a  stipulation,  signed  by  the  contractors  and 
the  subcontractors,  wherein  the  respective 
amounts  due  the  subcontractors  were  agreed 
upon.  This  stipulation  not  only  fixed  the 
amonnts  due  the  respective  subcontractors 
from  the  principal  contractors,  but  further  re- 
cited that  they  were  entitled  to  liens  on  the 
'building  for  these  respective  amounts.  To 
Ibe  introduction  Of  this  stipulation  the  plain- 
tiff in  error  objected,  on  the  ground  that  It 
was  immaterial.  Irrelevant,  and  Improper.  It 
was  clearly  admissible  as  evidence  against 
Thompson  &  Tomllnson,  to  fix  the  amount  due 
from  them  to  the  subcontractors  and  the 
amount  of  the  personal  Judgments  to  be  ren- 
dered against  them.  For  this  reason,  there- 
fore, the  general  objection  to  its  admission 
■was  properly  overruled.  But,  giving  to  the  ob- 
jection the  force  claimed,  and  conceding  that 
it  presented  the  question  of  the  admissibility 
of  the  stipulation  as  evidence  for  any  pur- 
pose against  Charles,  we  still  think  it  was 
properly  overruled.  The  right  of  the  owner 
to  have  an  adjudication  of  the  amount  due 
from  the  principal  contractors  to  a  subcon- 
■tractor,  before  his  property  can  be  subjected 
to  a  lien  therefor,  Is  well  settled,  and  hence 
the  necessity  of  making  the  principal  con- 
tractor a  party  to  an  action  by  the  subcon- 
tractor against  the  owner,  tmless  such  adjudi- 
cation has  been  already  had.  The  purpose  to 
be  subserved  by  these  requirements  Is  that  the 
owner.  If  compelled  to  satisfy  a  subcontract- 
or's claim  to  relieve  hia  property  from  a  Hen, 
may  be  credited  for  the  sum  so  paid  as  against 
the  amount  due  the  principal  contractor;  and 
when,  either  by  the  contract  or  a  subsequent 
agreement  between  the  contractor  and  a  sub- 
contractor, the  price  of  material  or  labor  fur- 
nished is  fixed  and  liquidated,  and  the  pay- 
ment of  such  price  by  the  owner  would  be 
binding  against  the  principal  contractor,  there 
seems  to  be  no  good  reason  why  such  con- 
tract or  agreement  should  not,  at  least  prima 
fade,  constitute  evidence  against  the  owner 
of  the  value  of  such  materials  or  labor.  Phil- 
lips, in  his  work  on  Mechanics'  Liens  (section 
204),  states  the  rule  on  this  subject  as  follows: 
"The  owner,  when  the  contract  is  not  made 
immediately  by  himself  or  his  duly-authorized 
agent,  but  by  bis  contractor,  may  show  that 


the  price  agreed  to  be  paid  by  the  contractor 
was  beyond  the  fair  market  value  at  the  Ume; 
but,  If  there  Is  no  evidence  to  show  that  tlie 
materials  furnished  by  a  subcontractor  are 
worth  less  than  the  price  agreed  on  between 
him  and  the  principal  contractor,  he  Is  entitled 
to  a  lien  for  this  agreed  price.  The  owner, 
when  sued  by  a  subcontractor,  would  be  able 
to  impeach  the  contract  only  for  fraud  or  mis- 
take. The  contract  In  either  case  Is  admissi- 
ble in  evidence."  He  cites  In  support  of  tiiis 
proposition:  Cattanach  v.  Ingersoll,  1  Pbila. 
2S5;  HUUker  v.  Francisco,  65  Mo.  598;  Mil- 
ler V.  Whitelaw,  28  Mo.  App.  639.  To  the 
same  effect  see,  also,  Deardorff  v.  £^verhartt, 
T4  Mo.  37.  We  think,  therefore,  that  the  sOp- 
ulatlon  was  not  only  admissible  as  against 
Charles,  but,  In  connection  with  all  the  testi- 
mony introduced,  was  sufficient  to  sustain  Ote 
finding  of  the  court  as  to  the  value  of  mate- 
rials furnished  by  the  company,  and  that  they 
were  used  in  the  building.  It  furthermore 
appearing  that  the  claim  of  the  company  and 
the  claims  of  aU  the  subcontractors,  in  the 
aggregate,  were  less  than  the  amount  found 
due  the  principal  contractors,  the  allowance  of 
this  claim  could  In  no  way  prejudice  the  plain- 
tiff in  error. 

Error  Is  further  assigned  upon  the  action  of 
the  court  below  In  denying  damages  on  ac- 
count of  fiiilure  to  complete  the  building  bi 
the  time  specified.  If  we  were  at  liberty,  up- 
on this  record,  to  examine  the  evidence  Intro- 
duced upon  this  subject,  for  the  purpose  of 
passing  upon  its  sufficiency,  we  would  be 
compelled  to  accept  the  finding  of  the  court 
as  conclusive,  since  the  testimony  as  to  the 
causes  of  the  delay  Is  confiictlng,  and  there  Is 
much  that  tends  to  uphold  the  court's  condo- 
slon  that  the  delay  was  caused.  In  part  at 
least,  by  the  conduct  of  plaintiff  in  error,  and 
that  the  requirement  of  the  contract  in  this 
particular  was  waived  by  him. 

It  is  further  insisted  that  the  court  erred  in 
its  finding  that  Oroth  &  Co.  were  entitled  to 
a  lien  against  the  premises,  and  a  personal 
Judgment  against  Charles,  for  the  sum  of  $2,- 
450,  as  principal  contractor.  The  claim  for  ex- 
tras was  asserted  by  Groth  ft  Co.  and  denied 
by  Charles.  This  controversy  also  necessarily 
Involved  an  examination  of  the  plans  and 
specifications;  and  the  conclusion  of  the  conrt 
below,  therefore,  being  based  upon  such  ex- 
amination, In  the  light  of  confiictlng  testimony, 
its  finding  is  conclusive  upon  this  review. 

The  thirty-fifth  assignment  of  error  Is  predi- 
cated upon  the  refusal  of  the  court  to  permit 
counsel  for  plaintiff  in  error  to  examine  a  pa- 
per shown  to  the  witness  Thompson  to  re- 
fresh his  memory  while  testifying.  His  at- 
tention had  been  called  to  a  conversation  bad 
with  Charles,  and  he  was  asked  If  he  had,  at 
the  time,  any  figures  from  Charles  as  to  the 
amount  he  thought  was  due.  The  witness 
was  handed  a  paiwr  from  which  to  refresh  his 
recollection.  He  then  stated  the  amount 
Counsel  for  plaintiff  In  error  asked  to  see  tlM 
paper,  and  was  refused,  the  court  lemarklnf, 
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**It  Is  received  only  as  bearing  upon  the  ques- 
tion of  Interest"  On  croBS-ezamlnatlon  of 
the  witness,  counsel  did  not  renew  his  demand 
for  an  Inspection  of  the  paper.  Waiving  the 
question  whether  the  demand  was  made  at  the 
proi>er  time,  and  conceding  that  the  court  err- 
ed In  its  refusal  to  allow  counsel  to  examine 
the  paper,  It  was,  nevertheless,  error  without 
prejudice,  since  the  testimony  was  received 
only  as  bearing  upon  the  question  of  Interest, 
and  the  court  ultimately  made  no  allowance  of 
Interest. 

Without  noticing  In  detail  the  errors  asslgn- 
'ed  Qpon  the  admission  or  rejection  of  testi- 
mony, we  tbluk  the  action  of  the  trial  court 
In  these  particulars  In  no  way  pr^udlced  the 
rights  of  plaintiff  In  error,  and  upon  a  care- 
ful examination  of  che  record  we  find  no  error 
that  will  Justify  a  reversal.  The  judgment 
and  decree  of  the  district  court  are  according- 
ly affirmed.    Affirmed. 


BATCUFP  V.  PBOPIiB. 
(Sniiireme  Court  of  Oolorado.    Jan.  IS,  1886.) 

CoStSTITOnoRAL   LAW — UwVBBiraiD   INVOHMATIOV 

— HomoiDE— -Prembditation  and  Bblibsb- 

ATION— QCESTION  FOB  JOBT. 

1.  Sesa.  liBwa  18U1,  p.  240, 1  2,  as  amended 
in  1893,  proTldin^r  that  an  information  need  not 
be  verified  in  case  a  preliminary  examination 
has  been  had,  la  not  nnconatitutional,  as  in  dero- 
gation of  Bill  of  Rights,  {  7,  providing  that  no 
warrant  shall  Issue  without  probable  cause,  sup- 
ported by  oath  cr  affirmation  reduced  to  writing. 

2.  It  appeared  that  defendant  shot  three 
persons,  while  in  session  as  a  school  board;  that 
he  had  hoatilp  teelings  towards  such  persons, 
which  were  aggravated  by  a  rumor  that  one  of 
them  had  at  a  former  meeting  slandered  his 
daughter;  and  that  he  went  to  the  meeting  arm- 
ed with  a  Winchesier  rifle.  He  testified  tnat  he 
shot  "these  men  siinpl?  to  protect  my  own  life." 
Tbe  dying  statemept  of  one  of  the  men  killed 
was  tbat  no  one  was  armed  but  defendant;  that 
there  was  a  heated  discnssion  before  the  shoot- 
ing: tbat  defendant  claimed  tbey  had  slander- 
ed him;  that  no  attempt  was  made  to  assault 
him;  that  Sve  shots  were  fired,  the  first  being 
accidental;  that  a  few  minutes  elapsed  between 
the  first  and  second  shots;  that  defendant  stood 
near  the  door,  behind  seats;  and  that  nothing 
was  said  after  the  first  shot'  HOd.  -that  the 
question  whether  the  killing  was  willful,  delib- 
erate, and  premeditated  was  for  the  Jury. 

Error  to  district  court,  CbafCee  county. 
Benjamin  RatcUff  was  convicted  of  murder 
In  tbe  first  degree,  and  appeals.     Affirmed. 

Ylnton  6.  HoUiday,  for  plaintiff  In  error. 
Byron  L.  Carr,  Atty.  Gen.,  and  F.  P.  Secor, 
Aaat.  Atty.  Gen.,  for  the  People. 

GODDARD,  J.  The  plaintiff  In  error  was 
convlctecl  of  the  crime  of  murder  of  the  first 
degree,  and  sentenced  to  suffer  the  death 
penalty.  He  was  tried  upon  three  separate 
informations,  which  respectively  charged 
him  wltb  tbe  deliberate  and  premeditated 
killing  of  George  Douglas  Wyatt,  Samuel 
Taylor,  and  L.  F.  McOurdy.  On  motion  of 
Ills  counsel  these  Informations  were  consoli- 
dated for  trial,  upon  the  ground  that  the  of- 


fenses ebttTg^A  were  at  the  same  ahamcter, 
and  grew  out  of  one  and  'the  aame  teanaac* 
tk«.  Separarte  valets  were  rmdared.  Tbe 
record  before  us  presents  tbe  proceedings  In 
the  Wyatt  case,  which  are  Identical  with 
those  in  the  other  eases.  From  this  record 
it  appears  tbat,  upon  a  complaint -duly  sworn 
to  before  a  justice  of  the  peace,  plaintiff  In 
error  was  arrested,  and  brought  before  said 
Justice  for  a  preliminary  examination;  that 
he  waived  examination,  and  was  bound  over 
to  appear  at  the  next  ensuing  term  of  the 
district  court  A  transcript  of  the  proceed- 
ings before  the  Justice  of  the  peace  was  duly 
certified  to  the  clerk  of  the  district  couEt, 
and  filed  in  his  office  before  the  first  day  of 
the  next  term.  At  tliat  term,  by  leave  of 
the  conrt,  an  Information  chaining  the  plain- 
tiff In  error  with  the  crime  of  mnrder,  signed 
by  tbe  district  attorney,  was  filed  upon  this 
transcript  The  information  was  not  veri- 
fied. The  fact  thait  tbe  Information  was  nn- 
verffied  Is  the  principal  gronnd  relied  on  for 
reversal.  It  Is  insisted  tbat  tbe  act  of  1898, 
amending  section  2  of  the  act  of  t8Sl.i  In 
that  it  provides  for  no  yerlflcaition  of  an  in- 
formation, in  case  a  preliminary  examlnar 
tlon  has  been  had,  is  in  derogation  of  section 
7  of  our  blU  of  rights,  which  provides  that 
'^o  warrant  to  search  any  place  w  seize  any 
person  or  thing  shall  Issue  without  describ- 
ing tbe  place  to  be  searched,  ox  the  person  or 
thing  to  be  seized,  as  near  as  may  be,  nor 
without  probable  cause,  supported  by  oath 
<v  affirmation  reduced  to  writing."  The  case 
of  Lustig  V.  People,  18  Colo.  217.  82  Pac.  275, 
Is  cited  in  support  of  this  claim.  In  that 
case  tbe  4>onrt  had  under  consideration  the 
-aet  conferring  Jurisdiction  upon  county 
courts  in  misdemeanor  cases,  and  the  valid- 
ity of  a  conviction  thereunder  upon  an  un- 
'Verified  Information;  and  It  was  held  tbat 
a  prosecution  and  conviction  under  an  in- 
formation not  supported  by  an  oath  or  af- 
firmation were  in  vlolatloa  of  said  section, 
and  .could  not  be  upheld.  But  It  will  be  ob- 
served that  the  act  under  conakkeration  in- 
tbat  case  provided  for  tbe  Initiation  «f  n 
prosecution  upon  tbe  filing  of  an  information 
in  the  county  court,  and  the  issuance  <kf  a 
warrant  of  arrest  thereupon,  without  any 
preliminary  affidavit  or  examination,— «  pro- 
ceeding clearly  in  violation  of  the  require- 
ments of  section  7«f  the  bill  of  rlgbts.  But 
the  information  act  of  1891.  as  amended  In 
1883,  is  not  amenable  to  tbis  objection,  since 
it  expressly  provides  that,  unless  a  prelim- 
inary examination  has  been  had  or  waived, 
the  information  must  be  supported  by  a 
proper  and  sufficient  affidavit  before  a  war- 
rant of  arrest  can  Issne.  The  objection, 
therefore,  to  tbe  Infonnation  under  consid- 
eration, Is  not  supported  by  the  reasons  that 
controlled  tbe  decision  in  that  case.  Tbe  In- 
formation act  under  which  this  prosecution 
was  bad  has  been  before  this  court  for  cou- 


1  Sess.  Laws  1891,  p.  240. 
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sideratlon  In  several  cases,  and  In  each  the 
constltutlonaUty  and  validity  of  Its  various 
provlstons  has  been  upheld.  See  In  re  Dolph, 
17  Ck)lo.  SB,  28  Pac.  470;  Jordan  v.  People,  19 
Colo.  417,  36  Pac.  218;  Nesblt  v.  People,  19 
Colo.  441,  36  Pac.  221;  Brown  v.  People,  20 
Colo.  161,  36  Pac.  1040.  In  the  first  three 
cases,  convictions  upon  Informations  based 
upon  preliminary  examinations  were  ■  sus- 
tained. It  does  not  appear  from  the  records 
in  those  cases  whether  the  informations  were 
verified  or  not;  but  In  the  latter  case  the  ob- 
jection to  the  verification  of  the  information 
relied  on  for  a  reversal  was,  in  its  force  and 
effect,  the  same  as  the  objection  now  urged, ' 
the  Information  being  verified  only  by  the 
district  attorney,  on  information  and  belief. 
The  record  fftUed  to  disclose  whether  a  pre- 
liminary examination  was  had,  and  a  mo- 
tion to  quash  the  capias  Issued  upon  the  in- 
formation, for  the  reason  that  the  same  was 
not  supported  by  oath  or  affirmation,  was 
overruled.  It  was  held  that,  in  the  absence 
of  evidence  to  the  contrary,  it  would  be  pre- 
sumed that  a  preliminary  examination  was 
had,  and  in  that  event  the  verification  was 
dufflclent  In  discussing  the  provisions  of 
the  act  of  1891  touching  the  manner  In  which 
informations  should  be  verified,  we  said: 
"By  these  provisions,  two  conditions  are  pro- 
vided upon  which  an  information  may  be 
filed:  First,  where  there  has  been  a  pre- 
liminary examination,  or  the  same  has  been 
waived;  and,  second,  where  the  prosecution 
has  its  inception  in  the  district  court,  and 
the  information  furnishes  the  foundation  for 
the  issuance  of  a  capias.  In  the  latter  case 
it  Is  provided  that  the  information  shall  be 
supported  by  the  affidavit  of  some  person 
who  has  knowledge  of  the  facts,  and  verifies 
them  upon  his  own  knowledge.  Section  2 
contemplates  the  verification  by  the  district 
attorney  in  cases  where  a  preliminary  exam- 
ination has  been  had.  In  the  latter  instance 
his  verification  ui>on  Information  and  belief 
is  sufficient,  since  the  arrest  of  the  party 
charged  must  nave  been  made  upon  warrant 
issued  upon  the  requisite  affidavit  before  the 
Justice  or  examining  officer,  which  affidavit, 
warrant,  etc.,  are  required  to  be  delivered 
by  the  examining  magistrate  to  the  clerk  of 
the  court  having  Jurisdiction  of  the  ofTense." 
Brown  v.  People,  supra.  Since  the  decision 
in  that  case  the  legislature,  by  the  act  of 
1893,  haa  amended  section  2  of  the  act  of 
1891,  and  dispensed  with  the  unnecessary 
and  useless  formality  of  a  verification  by  the 
district  attorney  on  information  and  belief, 
and  provided  that.  In  case  a  preliminary  ex- 
amination has  not  been  had  or  waived,  the 
Information  shall  be  verified  by  the  affidavit 
of  some  person  who  has  knowledge  of  the 
commission  of  the  offense.  This  amend- 
ment, however,  in  no  way  affects  the  applica- 
tion of  our  views,  as  therein  expressed,  to 
the  case  at  bar,  since  a  preliminary  examina- 
tion was  had,  and  the  arrest  of  plaintiff  in 
error  was  made  upon  a  warrant  issued  upon 


a  sufficient  affidavit  before  the  Justice  of  the 
peace.  We  deem  it  unnecessary  to  notice  at 
length  the  argument  of  counsel  for  plaintiff 
in  errw  to  the  effect  that  the  act  of  1883 
does  not  repeal  section  2  of  the  act  of  1891. 
but  leaves  in  force  the  provision  requiring 
the  information  to  be  verified  by  the  district 
attorney  upon  information  and  bellet  It  Is 
sufficient  to  say  that  the  amendment  was 
passed  In  strict  conformity  with  the  require- 
ments of  the  constitution,  and  the  section, 
OS  amended,  stands  in  lieu  of  the  original 
section,  and  so  much  of  that  section  as  U 
omitted  therefrom  is  necessarily  repealed. 
End.  Interp.  St  {  196,  and  cases  there  cited. 
Counsel  for  plaintiff  in  error  urges  with 
much  earnestness,  especially  in  his  oral  aign- 
ment,  that  the  evidence  is  insufficient  to  Bns- 
taln  the  verdict,  since  it  falls  to  show  that 
the  killing  was  done  with  that  deliberation 
and  premeditation  essential  to  constltiite 
murder  of  the  first  degree;  that  It  appears 
from  the  dying  declaration  of  Wyatt  that 
there  was  a  heated  discussion  between  the 
parties  at  the  time,  and  that  the  cause  of  the 
quarrel  was  of  such  a  nature  as  to  arouse 
the  passions  of  plaintiff  In  error  to  an  un- 
controllable pitch,  and  that  the  state  of  his 
mind  at  the  time  of  the  killing  was  such  as 
to  reduce  the  crime  to  manslaughter.  But, 
unfortunately  for  counsel's  argument,  nei- 
ther the  conduct  of  plaintiff  In  error  nor  Us' 
testimony  tends  to  support  such  a  theory. 
He  does  not  claim  that  he  acted  undor  such 
an  impulse,  but  seeks  to  Justify  the  kllllDg 
ui)on  the  ground  of  self-defense.  After  stat- 
ing his  prior  trouble  with  Wyatt,  Taylor,  and 
McCurdy,  as  members  of  the  school  board, 
and  his  inability  to  obtain  schooling  or  books 
for  his  children,  and  after  stating  that  his 
visit  to  the  school  house  on  this  occasion 
was  in  regard  to  a  letter  he  had  received 
from  a  Mrs.  Crockett,  notltying  him  that 
McCurdy,  at  a  meeting  of  the  school  board  In 
May,  1894,  had  slandered  his  daughter,  and 
that  h9  had  entered  the  school  house  where 
Mr.  Wyatt  was  alone,  and  that  Taylor  and 
McCurdy  afterwards  came  In,  he  says: 
'Then  I  told  them  my  business,— that  I  was 
on  the  road  to  Fairplay  to  bring  suit  under 
this  letter  I  had  received  from  Mrs.  Crock- 
ett, Informing  me  my  life  was  In  danger, 
and  that  Mr.  McCurdy  had  made  this  state- 
ment, that  one  ot  my  children  was  six 
months  pregnant,  and  he  had  made  it  there 
before  the  board  last  summer,  and  they  knew 
it  was  an  infamous  falsehood,  and  unless 
they  pleaded  guilty  I  should  bring  suit  for 
libel  and  damage's.  Mr.  Wyatt  was  still  sit- 
ting on  the  tab'e.  and  he  laid  bis  hands  on 
either  side  of  him,  and  swore  no  live  man 
could  bring  him  before  the  court  on  a  charge 
like  that.  I  immediately  replied:  'Gentle- 
men, I  am  a  live  man;  and  unless  you  plead 
guilty,  as  I  stated  before,  I  will  bring  char- 
ges that  will  bring  you  before  the  court  this 
month,  at  Fairplay,  if  I  live  to  get  there.' 
And  then,  when  I  made  the  reply,  that  I  la- 
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tended  to  bring  this  suit'  before  the  court 
rnilam  thty  tf  nwiwl  jgril^.  XKytertwfed  fate 
left  band  in  an  angry  way.  Wyatt  i^gsed 
around  Taylor,  and  took  his  place  between 
Taylor  and  McGurdy.  Taylor  waved  hlB  left 
hand,  pui  bis  rigbt  hand  in  his  overalls  pock- 
et. In  an  angry  manner,  and  be  Bald,  "Now, 
boys!'  and  they  came  down  at  me  at  a  rapid 
gait,  talking  and  hollering.  You  couldn't 
bear  what  they  said.  I  begged  them  to  stay 
where  they  were.  I  says:  'Gentlemen,  stay 
where  yon  are.  I  can  bear  you  Just  as  well 
from  here.'  I  got  tbe  gun  as  quickly  as  I 
could.  By  that  time  they  had  got  some- 
where past  tbe  stove.  I  saw  there  was  no 
8bow  of  letting  np,  and  tbey  couldn't  bear 
anything  I  said,  nor  I,  for  the  noise  tbey 
were  making.  I  threw  up  my  tiand,  and 
told  them  to  halt  Tbey  didn't  halt  at  alL 
I  fired  Into  tbe  floor,  to  stop  them.  Tbey 
Just  made  a  start.  Says  I,  'Stay  where  you 
are,  or  the  next  one  is  yours.'  Taylor  waved 
his  hand  again,  for  the  other  two  to  pass 
around  the  benches,  as  I  understood  blni, 
and  made  his  spring  forward  at  me,  and  I 
fired."  After  stating  In  detail  the  manner  In 
which  the  three  men  were  shot,  be  further 
says:  "I  was  afraid  my  own  life  would  be 
taken  at  the  time  I  done  this  shooting,  and 
shot  these  men  simply  to  protect  my  own 
life.  When  I  shot  Taylor,  I  tbonght  be  was 
in  tbe  act  of  drawmg  his  hand  from  bis  pock- 
et, with  a  gun,  to  take  my  life."  This  tes- 
timony certainly  precluded  any  Inference 
tliat  tbe  killing  was  done  In  the  heat  of  pas- 
•sion,  or  under  an  uncontrollable  impulse, 
whatever  credence  it  may  be  entitled  to  as 
tending  to  establish  the  theory  of  self-de- 
fense. Therefore  the  material  inquiry  is 
whether,  from  all  the  testimony  Introduced 
upon  tbe  trial  (the  jury  manifestly  discred- 
iting tbe  defendant's  version  of  tbe  encoun- 
ter), they  were  warranted  In  finding  that  the 
killing  was  deliberate  and  premeditated,  not- 
wlttastanding  tbe  dying  declaration  of  Wyatt 
is  contradicted  by  tbe  plaintiff  in  error,  who 
was  tbe  only  other  eyewitness  of  the  bomi- 
cid&  It  appears  trom  letters  written  by  him 
to  tbe  county  superintendent  of  schools  that 
he  entertained  a  feeling  of  animosity  against 
Wyatt,  Taylor,  and  McCurdy— whether  jus- 
tifiable or  not— on  account  of  their  action  as 
members  of  the  school  board  in  refusing  to 
furnish  his  children  with  such  school  facili- 
ties and  tbe  use  of  school  books  that  he 
claimed  were  furnished  other  children  in  tbe 
district.  And  it  is  also  shown,  from  bis  and 
other  testimony  in  the  case,  that  this  feeling 
was  aggravated  by  the  rumor  that  McCurdy, 
at  a  former  school  meeting,  had  made  slan- 
derous accusations  against  one  of  his  daugh- 
ters, and  that.  Incensed  by  these  real  or 
Imaginary  wrongs,  be  went  to  the  meeting 
of  tbe  school  board,  on  the  day  of  the  homi- 
cide, armed  with  a  loaded  Winchester,  for  the 
avowed  purpose  of  obtaining  a  retraction  by 
the  members  of  the  board  of  this  slanderous 
statement      His   version  of   what  occurred 


after  entering  tbe  aeiiaal  Inose  is  above  giv- 
en. The  only  «tber  testimony  as  to  what 
then  occurred  is  the  dying  declaration  of 
Wyatt,  which  Is  as  follows:  "I,  Douglas  Wy- 
att, realizing  my  condition  to  be  precarious, 
do  depose  and  say:  I  was  shot  by  Benj.  Bat- 
cliff,  as  was  also  Saml.  Taylor  and  L.  F. 
McCurdy.  Taylor  was  shot  first  McCurdy 
next  then  myself.  No  one  else  armed.  No 
blows  struck  before  shooting.  Heated  dis- 
cussion preceded  shooting.  Ratcllff  claimed 
we  (Taylor,  McCurdy,  and  myself)  had  slan- 
dered him,— said  be  had  an  Intrigue  wltb 
his  own  daughter.  No  attempt  made  by 
any  of  tbe  parties  to  assault  Eatdlff.  Five 
shots  fired.  First  shot  accidental,  struck  the 
fioor  In  front  of  Taylor.  A  few  mlnutea 
elapsed  between  1st  and  2nd  shot  2nd  shot 
struck  Taylor.  Two  shots  fired  at  McCurdy. 
One  shot  fired  at  myself.  I  was  shot  at  far 
end  of  room,  looking  from  door.  Ratcllff' 
stood  near  door,  behind  seats,  when  he  fired 
shots.  No  conversation  took  place  after  Ist 
shot  was  fired."  As  was  said  In  Power  v. 
People,  IT  Colo.  178,  28  Pac  1121:  "It  is  true, 
also,  that  the  taking  of  human  life  by  the- 
use  of  a  deadly  weapon  does  not  necessarily 
justify  the  inference  that  the  killing  was  ei- 
ther willful,  doUbcrate,  or  premeditated. 
But  tliat  such  Inference  may  be  warranted 
from  tbe  use  of  a  deadly  weapon,  under  cer- 
tain circumstances,  cannot  be  successfully 
controverted."  And  in  Hill  v.  People,  1  Colo., 
at  page  418,  It  Is  said:  "The  statute  has  not 
declared  that  homicide  effected  by  means  of 
a  deadly  weapon  3hall  be  punished  wltb 
death,  but  deliberate  or  premeditated  homi- 
cide is  so  punishable.  Therefore  the  ultimate 
point  which  the  evidence  must  extend  to  and 
establish  is  not  tbe  use  of  a  deadly  weapon, 
but  the  deliberation  or  premeditation  wltb 
which  the  fatal  act  is  done,  and  whether  the 
Intention  is  shown  by  evidence  of  antecedent 
menaces,  former  grudges,  lying  In  wait,  the 
means  employed  to  effect  the  homicide,  or 
any  other  circumstances  which  may  give  as- 
surance of  It.  I  think  that  it  is  to  be  sub- 
mitted to  tbe  Jury  to  find  tbe  fact  under  tbe 
direction  of  the  law."  We  think,  therefore,, 
it  being  within  tbe  province  of  the  jury  to 
determine  the  credibility  of  the  witnesses, 
and  tbe  weight  to  be  given  to  the  testimony, 
that  there  was  evidence  before  them  amply 
sufficient  to  justify  their  finding  that  the  kill- 
ing was  willful,  deliberate,  and  premeditated. 
And  the  evidence  having  been  properly  sub- 
mitted to  them  under  full,  explicit,  and  cor- 
rect instructions  as  to  the  law  of  the  case, 
their  verdict  of  murder  of  the  first  degree 
must  be  sustained. 

No  otber  error  of  Importance  being  urged, 
the  judgment  of  tbe  district  court  must  be 
affirmed;  and  an  order  will  be  entered  of 
record,  appointing  and  designating  the  cal- 
endar week  commencing  February  2,  A.  D. 
1896,  as  the  week  for  carrying  the  judgment 
of  the  district  court  Into  effect  as  the  statute 
provides.    Affirmed. 
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OOIiORADU    FUEL    CO.    r.    MAXWELL 
LAND-GRANT  CO. 

(Bnpreme  Coart  of  Colorado.     Jan.  15, 1896.) 

QdIBTIMO   TiTIiB  —  EVIDCHCB  —  Hexioak    Laitd 
OraNTS— Ck>NPIR>(ATION  —  C0XCI.CSIVENE8S    OF 

Surveys— Review  on  Appeal— Record. 

1.  In  an  action  to  quiet  title,  plaintiff  claim- 
ed ander  a  Mexican  land  errant,  and  defendant 
daimed  under  subsequent  patents  issned  by  the 
United  States  on  homestead  entries.  Held,  that 
it  was  not  error  to  admit  in  evidence  the  patent 
from  the  government  to  the  grantees  of  such 
Mexican  grant,  and  the  vaiioos  mesne  convey- 
ances through  which  plaintiff  deraigned  title. 

2.  In  an  action  to  quiet  title,  where  plaintiff 
claims  auder  a  deed  from  a  corporation,  the  ar- 
ticles of  incornoration  of  such  grantor  are  ad- 
missible in  evidence. 

3.  The  official  survey  made  of  a  Mexican 
land  grant,  after  the  grant  has  been  confirmed 
by  congress,  is  conclusive  as  against  any  col- 
lateral attack  in  the  courts;  and  in  an  action  to 
quiet  title,  by  one  claiming  under  the  grant 
lands  lying  within  the  survey,  against  one  claim- 
ing the  same  under  a  subsequent  homestead  en- 
try, evidence  by  (defendant  that  the  «nrvey  waa 
incorrect,  and  that  e  correct  survey  would  Imve 
excluded  the  lands  in  dispute,  is  not  admissible. 
Russell  V.  Land-Grant  Co.,  15  Sup.  Ot  827,  158 
U.  S.  253,  followed. 

4.  Where  no  exception  is  taken  to  a  final 
judgment,  or,  if  taken,  the  exception  is  not  prop- 
erly brought  into  the  record  by  a  bill  of  excep- 
tions, the  judgment  cannot,  on  appeal,  be  re- 
Tiewed  on  the  facts. 

Appeal  from  district  coart.  Las  Animas 
county. 

Action  by  the  Maxwell  Land-Orant  Com- 
pany against  the  Colorado  Fuel  Company 
to  quiet  title.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    AfQrmed. 

On  the  7th  day  of  November,  1889,  the 
Maxwell  Land-Grant  Company  instituted 
this  action  against  the  Colorado  Fuel  Com- 
pany to  quiet  tiUe  to  800  acres  of  land  situ- 
ate In  township  34,  range  64,  in  Las  Animas 
county,  Colo.,  averring  ownership  and  pos- 
session of  the  land  under  and  by  virtue  of  a 
patent  Issued  by  the  United  States  to  Carlos 
Beaublen  and  Gaudalupe  Miranda  on  the 
19th  of  May,  1870,  for  a  grant  of  land  made 
to  them  by  the  republic  of  Mexico  in  1841, 
and  known  as  the  "Beaublen  and  Miranda," 
or  "Maxwell,"  land  grant,  and  various  mesne 
conveyances.  The  defendant's  claim  of  title 
is  based  upon  certain  patents  Issued  in 
1880  up3n  homestead  entries  made  in  1878. 
The  case  was  tried  to  the  court,  and  judg- 
ment rendered  in  favor  of  plaintiff.  To  re- 
verse this  judgment,  defendant  brings  the 
-case  here  en  appeal. 

D.  C.  Beaman,  for  appellant  J.  M.  John 
and  C.  E.  Gast,  for  appellee. 

GOPDARD.  J.  (after  stating  the  facts). 
The  record  fails  to  disclose  that  any  excep- 
tion to  the  judgment  was  properly  pre- 
«»ved.  The  statement  in  the  order  allow- 
ing the  appeal  tbat  an  exception  was  taken 
to  the  final  judgment  is  not  sufficient.  It 
constitutes  no  part  of  the  record.  Bumdl  v. 
Wachtel,  4  Colo.  App.  55C,  36  Pac.  887.   Un- 


der the  uniform  decisions  of  <3>lfl  court  and 
the  court  of  appeals,  an  exception  to  the 
final    judgment,   properly    preserved,    and 
brought  into  the  record  by  a  bill  of  excep- 
tions, is  essential  to  obtain  a  review  of  the 
judgment  upon  the  facts,  or  the  law  as  ap- 
plied to  the  facts.    Jerome  v.  Bobm,  21  Colo. 
— ^1  40  Pac  670,  and  cases  there  cited.    Up- 
on this  record,  therefore,  we  are  limited  to 
the  consideration  of  those  assignments  bas- 
ed upon  exceptions,  duly  preserved,  to  the 
rulings  of  the  trial  court,  upon  the  admis- 
sion   and   rejection   of   testimony.    Among 
these  are  objections  to  the  admission  in  evi- 
dence of  the  patMit  from  the  government  to 
Beaublen  and  Miranda,  and  various  mesne 
conveyances    through    which    the    Maxwell 
Land-Grant  Company  deraigns  title.    Coun- 
sel  for   appellant,    ^   bis    argument,    chal- 
lenges  the   sufiSciency  of  this   evidence  to 
sustain  plaintiff's  title,  but  assigns  no  rea- 
son why  it  was  inadmissible.    An  examina- 
tion of  these  various  instruments  satisSes 
us  that  they  were  properly  admitted.    What 
weight  they  were  entitled  to  as  evidence  in 
support  of  plaintiff's  title  is  not  for  us  to  de- 
termine upon  this  record.    The  objection  to 
the  introduction  of  the  articles  of  lncorx>ont- 
tlon  of  the  Maxwell  Land-Grant  &  Railway 
Company,  upon  the  ground  stated,  was  al- 
so, we  think,  properly  overruled.    The  cer- 
tificate is  prima  facie  evidence  of  the  offi- 
cer's   authority    to   take    the    acknowledg- 
ment   Keichllne  v.  Keichllne,  54  Pa.  St  75. 

Without  noticing  in  detail  the  numerous 
errors  assigned  upon  the  admission  of  tes- 
timony on  the  part  of  plaintiff,  it  is  suffi- 
cient to  say  that  in  our  opinion  they  are 
without  merit,  and  that  the  court  below 
committed  no  error  In  the  mllngs  complain- 
ed of. 

On  cross-examlnatloB  of  the  witness  Arch- 
ibald, and  by  witnesses  introduced  in  Its 
behalf,  appellant  sought  to  prove  that  the 
calls  in  the  original  grant  to  Beaublen  and 
Miranda  were  different  from  the  calls  of  the 
official  survey,  and  proposed  to  follow  this 
by  proof  that  the  boundaiy  a"  defined  in  the 
original  grant  does  not  cover  the  land  in 
dispute.  The  court  below  rejected  this  tes- 
timony. This  ruling  is  complained  of,  and 
principally  relied  on  as  constituting  a 
ground  for  reversal  The  question  thus  pre- 
sented has  been  considered  by  the  supreme 
court  of  the  United  States  in  several  cases, 
and  determined  adversely  to  the  claim  of 
appellant  In  the  Maxwell  Land-Grant 
Case,  121  D.  8.  325,  7  Sup.  Ct  1015,-«  suit 
brought  to  set  aside  this  patent— the  court 
say:  "In  regard  to  the  questions  concern- 
ing the  surveys,  as  to  their  conformity  to 
the  original  Mexican  grant  and  the  frauds 
which  are  asserted  to  have  had  some  influ- 
ence in  the  making  of  those  surveys,  so  far 
from  their  l)eing  established  by  that  satis- 
factory and  conclusive  evidence  which  the 
rule  we  have  here  laid  down  requires,  we 
are  of  opinion  that  if  it  were  an  open  quea- 
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tlon,  unaffected  by  the  leApect  dne  to  the 
official  acbj  of  the  goTemment  iip<»i  such  a 
subject, — depending  upon  the  bare  prepon- 
derance of  eTidence,— there  is  an  utter  fail- 
ure to  establish  either  mistake  or  fraud." 
In  the  case  of  Beard  v.  Federy,  3  Wall.  478, 
it  was  said  by  the  court,  in  discussing  this 
question,  on  page  492:  "By  It  [the  patent] 
Uie  goTemment  declares  that  the  claim  as- 
serted was  valid  under  the  laws  of  Mexico; 
that  It  was  entitled  to  recognition  and  pro- 
tection by  the  stipulations  of  the  treaty,  and 
might  have  been  located  under  the  former 
government,  and  is  correctly  located  now, 
so  as  to  embrace  the  premises  as  they  are 
surveyed  and  described.  As  against  the 
government,  this  record,  so  long  as  It  re- 
mains unvacated.  Is  conclusive.  And  It  to 
equally  conclusive  against  parties  claiming 
under  the  government  by  title  subsequent. 
*  *  *  The  term  third  persons,'  as  there 
used,  does  not  embrace  all  persons  ether 
than  the  United  States  and  the  claimants, 
but  only  those  who  hold  superior  titles,  such 
as  win  enable  them  to  resist  successfully 
any  action  of  the  government  In  disposing 
of  the  property."  The  same  doctrine  was 
affirmed  in  More  v.  Stelnbecb,  127  U.  S.  70, 
8  Bup.  Ct.  1067;  and  in  the  case  of  BTissell 
V.  Land-Grant  Co.,  168  U.  S.  258,  15  Sup.  Ct. 
827,  the  identical  CFiiestion  here  presented 
was  before  the  court,  and  Mr.  Justice  Brew- 
er, who  delivered  the  opinion  6t  the  court, 
said:  "The  accuracy  of  the  survey  is  there- 
fore, so  far  as  the  government  Is  concerned, 
no  longer  open  to  inquiry.  If,  in  a  direct 
proceeding  In  equity  brought  by  the  United 
States  to  set  aside  the  patent  on  the  ground 
of  error  in  the  survey,  the  matter  has  be- 
come res  Judicata,  tt  would  seem  that  the 
patentee  could  not  be  compelled.  In  every  ac- 
tloii  at  law  between  Itself  and  Its  nelgbbons, 
to  submit  the  question  of  the  aecurltcy  of 
the  survey,  as  a  matter  of  fact,  to  deter- 
mination by  a  Jury.  Kor  is  the  matter  open 
to  such  Inquiry.  A  survey  made  by  the 
proper  officers  of  the  United  States,  and  con- 
firmed by  the  land  department,  is  not  opem 
to  challenge  by  any  collateral  attack  in  the 
courts."  And,  after  quoting  at  some  length 
from  the  foregoing  cases,  he  continues: 
"These  authorltiesare  decisive  upon  this  ques- 
tion. And.  in  the  nature  of  things,  a  sur- 
vey made  by  the  government  must  be  held 
conclusive  against  any  collateral  attack  in 
controversies  between  individuals.  There 
must  be  some  tribunal  to  which  llnal  Juris- 
diction is  given  in  respect  to  the  matter  of 
surveys,  and  no  other  tribunal  is  so  compe- 
tent to  deal  with  the  matter  as  the  land  de- 
partment •  •  •  Take  the  particular  case 
at  bar.  If  the  survey  Is  not  conclusive  in 
favor  of  the  plaintiff,  it  Is  not  conclusive 
against  It.  So  we  might  have  the  land-grant 
company  bringing  suit  against  parties  all 
along  its  borders,  claiming  that,  the  survey 
being  inaccurate,  it  was  entitled  to  a  portion 
of  their  lands;    and,  as  in  every  case  the 


qtMstlon  of  fact  would  rest  upon  the  testi- 
mony therein  presented,  we  should  doubt- 
less have  a  series  of  contradictory  verdicts." 
We  think,  therefore,  that  the  rulings  of  the 
court  below  upon  this  matter  were  In  con- 
formity to  the  doctrine  announced  in  the 
foregoing  cases,  and  the  testimony  offered 
was  properly  excluded.  Upon  a  careful  ex- 
amination of  the  matters  presented  by  the 
record  for  our  consideration,  we  find  no  er- 
ror In  the  rulings  of  the  court  below  that 
would  Justify  a  reversal,  and  Its  Judgment 
must  be  affirmed.    Affirmed. 


WILSON  V.  THOMPSON  et  nx. 

(Supreme  Court  of  Idaho.       Jan.  28,  1896.) 

DsBD  Absoldti — Wbbk  a  Mortoaoe— Pleadihos 

1.  Defendants  executed  and  delivered  a  deed 
of  certain  leal  property  to  plaintiff.  At  the 
same  time,  plaintiff  executed  a  contract  to  de- 
fendants, by  the  terms  if  which  plaintiff  agreed 
to  redeed  to  defendants  the  said  lands,  upon  the 
payment  to  him  of  the  sum  of  $800,  with  in- 
terest, within  one  year,  etc.;  defendants  giv- 
ing to  plaintiff  a  promissory  note  for  that 
amount  Held,  that  the  dieed  and  contract  con- 
stituted a  mortgage. 

2.  Complaint  in  this  case  examined,  and  held 
not  to  contain  facta  sofficieitt  to  constitute  a 
cause  of  action. 

(Syllabas  by  the  Gmut.) 

Appeal  from  district  'court,  Ada  county;  J. 
H.  Richards,  Judge. 

Action  by  H.  O.  Wilson  against  W.  L. 
Thompson  and  Ellen  Hayes  Tbominon.  Judg- 
ment for  plaintiff.  Defendants  appeaL  Re- 
versed. 

Vineyard  &  Wllllaias,  for  appellants. 
Hawley  &  Puckett,  for  respondent 

HUSTON,  J.  This  is  an  appeal  from  a 
Judgment  of  the  district  court  for  the  county 
ot  Ada.  This  action  la  sol  generis.  It  is 
not  an  action  In  ejectment  because  it  al- 
leges neither  possession,  ownership,  nor 
ouster.  It  contains  none  of  the  essentials 
of  a  complaint  imder  the  statute  for  quia 
timet  It  alleges  a  contract  between  plain- 
tiff and  defendants  by  which  plaintiff  agreed 
to  sell  to  defendants,  for  the  sum  of  $800,  to 
be  paid  within  one  year,  with  interest  at 
the  rate  of  1  per  cent  per  mouth,  certain 
real  estate  situated  in  Ada  county,  Idaho. 
This  contract  is  not,  as  appears,  predicated 
upou  any  ownership  or  possession,  right  or 
title  In  or  by  the  plaintiff.  To  this  com- 
plaint a  general  demurrer  was  interposed, 
which  was  overruled  by  the  district  court. 
This  was  error.  The  wisdom  of  Solomon, 
accentuated  by  the  legal  lore  of  Coke  and 
Mansfield,  could  not  devise  a  Judgment 
which  this  complaint  would  support.  The 
evidence,  as  appears  by  the  record,  shows 
this  state  of  facts: 

On  the  81st  day  of  December,  1891,  the  de- 
fendants were  the  owners  of,  and  in  possession 
of,  a  certain  tract  of  land  situated  in  Ada 
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«ounty,  Idaho;  and  on  that  day  they  pur- 
-chased  of  the  plaintiff  certain  lands  in  Kan- 
sas, and,  to  secure  him  for  the  purchase 
price  thereof,  they  executed  to  plaintiff  a 
deed  of  said  land  lu  Ada  county,  taking  back 
from  plaintiff,  at  the  same  time,  a  contract 
-or  agreement,  of  which  the  following  is  a 
copy: 

"This  agreement,  made  and  entered  Into 
this  81st  day  of  December  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
ninety-one,  between  Henry  G.  Wilson,  of 
Boise  City,  Ada  county,  and  state  of  Idaho, 
party  of  the  first  part,  and  Ellen  Hayes 
Thompson,  of  Bois6  City,  Idaho,  party  of  the 
second  part,  wltnessetb,  that  the  said  party 
of  the  first  part,  in  consideration  of  the  cov- 
enants and  agreements  on  the  part  of  the 
said  party  of  the  second  part  hereinafter 
contained,  agrees  to  sell  and  convey  unto 
the  said  party  of  the  second  part,  and  the 
second  party  agrees  to  buy,  all  that  certain 
lot,  piece,  or  parcel  of  land  situated,  lying, 
and  being  lu  the  county  of  Ada  and  siate 
of  Idaho,  and  particularly  bounded  and  de- 
scribed as  follows,  to  wit:  The  northeast 
quarter  of  the  northwest  quarter  of  section 
No.  13,  township  3,  containing  40  acres,  more 
or  less,  according  to  government  survey,  for 
the  sum  of  eight  hundred  dollars  ($800.00), 
lawful  money  of  the  United  States;  and  the 
said  party  of  the  second  part,  in  cousidnra- 
tion  of  the  premises,  agrees  to  pay  to  the 
said  party  of  the  first  part  the  said  sum  of 
eight  hundred  dollars  ($800.00),  as  follows, 
to  wit:  $800.00.  One  year  after  date,  I 
promise  to  pay  Henry  G.  Wilson,  or  order, 
the  sum  of  eight  hundred  dollars,  at  Boise 
City,  Idaho,  for  value  received,  with  inter- 
est at  the  rate  of  1  per  cent  per  month  from 
date  until  paid.  And  the  party  of  the  sec- 
ond part  agrees  to  pay  all  state,  school,  and 
county  taxes  or  assessments,  of  whatsoever 
nature,  that  are  or  may  become  due  on  uhe 
premises  above  described.  In  the  event  of 
a  failure  to  comply  with  the  terms  hereof 
by  the  party  of  the  second  part,  the  said 
party  of  the  first  part  shall  be  released  from 
all  obligations,  in  law  or  equity,  to  convey 
said  property,  and  the  said  party  of  the  sec- 
ond part  shall  forfeit  all  rights  thereto,  and 
all  payments  made  on  said  property;  and 
the  said  party  of  the  first  part,  on  receiving 
such  payment  at  the  time  and  in  the  man- 
ner above  mentioned,  agrees  to  execute  and 
deliver  to  the  said  party  of  the  second  part, 
OF  her  assigns,  a  good  and  sufficient  warran- 
ty deed  to  said  premises,  free  from  all  In- 
cumbrances; and  It  is  understood  that  the 
stipulations  aforesaid  are  to  apply  to  and 
bind  the  heirs,  executors,  administrators, 
and  assigns  of  the  reBi)ective  parties.  In 
witness  whereof,  the  said  parties  to  these 
presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 
H.  Q.  Wilson.  [Seal.]  Signed,  sealed,  and 
delivered  in  presence  of  O.  L.  Miller. 

"Duly  acknowledged  on  January  2d,  1892, 


and  recorded  Pebmary  8d,  1898,  to  the  Bee- 
ords  of  Ada  County." 

The  character  and  purpose  of  the  transac- 
tion is  shown  by  the  evidence  of  the  defend- 
ant Ellen  Thompson  and  S.  L.  Tipton. 

Mr.  Tipton  testifies  as  follows:  "My  name 
is  S.  L.  Tipton.  Am  an  attorney  at  law  by 
profession.  I  know  W.  L.  Thompson  and 
Mrs.  Thompson,  I  was  their  attorney  during 
the  months  of  November  and  December, 
1891.  I  remember  making  arrangements 
with  Mr.  H.  G.  Wilson  with  regard  to  the 
transfer  to  defendants  of  certain  Kansas 
property.  That  arrangement  was:  Mr.  Wil- 
son was  to  deed  four  lots  in  E9  Dorado,  Kan- 
sas, to  Mrs.  Thompson.  Is  consideration  of 
that,  he  was  to  get  a  mortgage  for  $800  on 
40  acres  of  land  which  she  owned  over  here 
on  the  Mesa;  and,  as  my  understanding  was 
at  the  time,  it  was  to  be  in  the  nature  of  a 
deed  to  him,  and  he  was  to  give  back  a  con- 
tract of  purchase,  in  which.  If  she  would 
pay  the  debt  within  a  year,  he  would  redeed 
the  property.  This  must  have  been  In  No- 
vember or  December,  1801.  I  might  have 
had  more  than  one  conversation  with  him.  I 
don't  remember  whether  or  not  that  arrange- 
ment was  ever  carried  out."  Cross-examina- 
tion: "I  cannot  say  we  had  a  contract.  I 
don't  mean  to  say  a  direct  contract,  but  we 
had  a  conversation  of  that  kind.  I  am  sure 
this  was  in  December,  1891.  I  believe  this 
was  in  the  Odd  Fellows  Building.  Tbey  bad 
just  completed  the  new  part  of  the  building, 
and  we  hod  the  conversation  there.  It  runs 
in  my  mind  that  the  rooms  were  not  com- 
pleted. I  am  satisfied  we  had  this  conversa- 
Mon  In  regard  to  bis  conveying  to  Mrs. 
Thompson  these  four  lots  In  El  Dorado, 
Kansas.  I  think  Mrs.  Thompson  was  there, 
and  I  am  sure  Mr.  Wilson  was  present 
There  might  have  been  somebody  else.  This 
conversation  took  between  one-half  hour  and 
an  hour.  I  might  have  had  more  than  one 
conversation.  I  don't  think  I  ever  had  more 
than  two  conversations  with  him.  I  am  sat- 
isfied I  had  two.  I  might  have  had  more. 
I  went  to  that  office  that  day,  and  asked 
him  what  he  would  take  for  that  property 
In  Kansas,  and  he  told  me  he  would  take 
$800;  and  I  said,  Tes,  and  you  will  take 
a  good  deal  less'  (using  a  profane  word  in- 
stead of  'good').  I  told  him  that  Mrs.  Thomp- 
son could  not  pay  the  money;  that  he  would 
have  to  be  secured  in  some  way.  I  knew 
she  had  no  means  by  which  she  could  raise 
the  money,  and  I  thought  it  was  necessary 
for  her  to  have  the  Kansas  property.  I 
think  we  had  a  further  conversation  at  that 
same  time  about  his  wanting  to  take  a  mort- 
gage on  the  home  which  she  lived  In  to  secure 
that  $800;  that  is,  their  house  down  in  City 
Park  addition,  or  Riverside,  In  Bois6  City. 
I  am  pretty  well  satined  that  is  the  case. 
I  did  not  draw  up  any  papers  nor  memo- 
randum. I  think  Mr.  Curtis  drew  the  pa- 
pers. I  am  not  aware  of  that  We  were 
both  interested  in  the  case  for  the  Thomp 
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Bona.   I  nerer  aaw  the  papers  that  were 
drawn." 

Mn.  Eillen  Thompson  testifies  as  follows: 
"I  remember  going  to   Mr.  Wilson's  office 
with  my  attorney,  and  making  arrangements 
about  this  transaction.   In  the  first  place, 
Mr.  Hartley  traded  property  to  me  In  Kan- 
sas.  I  went  to  Mr.  Wilson,  and  I  says:   "We 
are  bit  on  that  property  In  Kansas.    I  woold 
like  those  four  lots  back,  in  order  to  pass 
Mr.  Hartley  Ills  property  back  the  same  as 
I  got  It'    And  I  asked  Mr.  WUson  what  he 
woold  take  for  those  lots,  and  he  said.  Two 
hundred   dollars.'     I   went  there  with   Mr. 
Upton,  and  I  asked  Mr.  Wilson  for  those 
four  lots  back.    He  said  he  was  willing  to 
do  It  for  $800,  and  got  me  to  give  him  this 
40  acres  for  security  for  the  $800.    I  agreed 
to  pay  that  $800  In  one  year  from  that  time. 
This  was  reduced  to  writing.  In  the  shape 
of  a  bond  for  a  deed  back.    He  agreed  to 
take  the  $800.    I  was,  under  the  clrcumstan- 
ces,  obliged  to  aUow  him  the  $800.    I  didn't 
have  a  dollar.    I  expected  to  settle  this  when 
Mr.  Hartley  settled  with  me.    I  gave  him 
that  security  for  those  lots  back  in  Kansas, 
and  I  gave  him  as  such  security  my  40  acres 
lagebrush  ground.   He  agreed  to,  wbenerer 
I  paid  him  the  $800,  to  redeed  the  property 
to  me.    Those  papers  were  executed  in  an 
unfinished  room  In  the  back  part  of  Odd  Fel- 
lows HaU.    Mr.  Wilson's  ofQce  was   there, 
and   these    pai>era    were  executed  In  that 
office.   I  never  executed  any  other  deed  to 
Mr.  WUson  on  my  40  acres.    That  Is  the  only 
thing  I  gave  him.    (Papers  handed  witness.) 
This  is  the  security  that  I  gave  to  Mr.  WU- 
son for  the  $800.    Mr.  Wilson  at  the  same 
thne  executed  a  paper  to  me,  It  was  a  con- 
tract or  a  bond  for  a  deed.   It  was  for  that 
ranch  back  whenever  I  paid  him  the  $800. 
I  reside  on  the  40  acres  In  controversy.    It  Is 
the  fSim  that  I  live  on.    I  have  no  more  land 
out  there.    At  the  time  I  executed  this  deed, 
he  gave  me  back  a  contract  to  reconvey  the 
same  property  on  the  payment  of  that  $800." 
Cross-examination:   "My   husband   was  not 
there  aU  of  the  Ume.    I  taUed  with  Mr.  WU- 
son, asking  him  for  the  four  lots,  after  I  re- 
turned from  Kansas  without  Mr.  Thompson, 
because  I  deeded  them  to  Mr.  Wilson.    It 
was  my  deed.   There  was  a  note  given.    I 
had  to  give  a  note.   Mr.  WUson—   I  couldn't 
help  myself.   I  bad  to.'  X  mean  a  promissory 
note.   I  swear  to  that.    I  am  Just  as  sure  of 
that  as  I  am  of  anything  else.   There  was 
bnt  one  deed  made  that  I  have  any  recollec- 
tion of.   I  made  the  deed  to  the  El  Dorado 
property  to  Wilson  at  Hartley's  office.    I  did 
not  know  Wilson  at  the  time  I  deeded  the 
El  Dorado  property.   This  was  a  short  time 
before.   He  asked  me  $200  for  that  property, 
and  then  he  raised  It  to  $800.    It  was  not 
$200.00  ft  lot    The  first  thing  I  asked  Wil- 
son, on  my  return.    I  told  him  how  the  Kan- 
sas property  was,  and  I  told  him  I  wanted 
the  four  lots  back.    I  got  to  give  them  back, 
and  I  asked  him  what  be  wanted  for  them. 


He  says,  "Two  htmdred  dollars.'  When  I 
went  to  get  him  to  deed  them  back,  be  asked 
$800." 

This  testimony  Is  undisputed,  and,  as  fSr 
as  It  goes,  Is  conclusive,  and,  it  seems,  es- 
tablishes the  character  of  the  deed  by  de- 
fendants to  the  plalntlfC,  and  that  the  same 
was  given  and  intended  by  the  parties  as  a 
mortgage.  The  case,  as  shown  by  the  evi- 
dence, is  so  clearly  within  the  rule  given  by 
this  court  in  KeUey  v.  Leachman,  2  Idaho, 
1112,  29  Pac.  849,  that  It  seems  to  us  unnec- 
essary to  go  Into  a  discussion  or  citation  of 
authorities. 

Exception  was  taken  by  defendants  to  the 
refusal  of  the  court  to  give  the  foUowing  in- 
structions: "The  jury  is  Instructed  that,  it 
a  promissory  note  was  executed  by  the  de- 
fendants to  the  plalntifT,  then  I  instruct  yon 
that  that  fact  Is  strong  evidence  to  show  that 
the  deed  was  Intended  as  a  mortgage."  We 
think  there  was  no  error  In  refusing  this  In- 
struction, for  want  of  definiteness.  It  does 
not  refer  to  either  time  when  the  promis- 
sory note  was  given,  nor  the  amount  thereof. 

Exception  is  also  taken  by  defendants  to 
the  refusal  of  the  court  to  give  the  foUowing 
Instructions:  "The  Jury  Is  Instructed  that 
if  you  find  from  the  evidence  that  the  de- 
fendants were  In  the  peaceable  possession 
of  the  land  In  controversy  in  this  action  on 
the  3l8t  day  of  December,  1891,  and  at  that 
date  they  executed  a  deed,  absolute  on  Its 
face,  to  the  plalntlfl,  as  security  only,  and 
that  at  the  same  time,  or  as  a  part  of  the 
same  transaction,  the  plaintiff  executed  the 
agreement,  bearing  same  date,  to  reconvey 
the  land  to  the  defendant  Ellen  Hayes 
Thompson  upon  payment  by  the  defendants, 
or  either  of  them,  of  the  consideration  nam- 
ed In  the  deed,  with  Interest  taxes,  etc.,  by 
a  specified  time,  the  two  Instruments  to- 
gether constitute  a  mortgage,  and  in  such 
case  this  action  wlU  not  lie  to  obtain  posses- 
sion of  the  land  from  the  defendants."  We 
think  this  instruction  correctly  states  the 
law,  and  should  have  been  given,  and  Its 
refusal  was  error.  The  Judgment  of  the  dis- 
trict court  Is  reversed,  and  cause  remanded 
for  further  proceedings  in  accordance  with 
this  opinion.    Costs  to  appeUants. 

MORGAN,  0.  J.,  and  SOLUTAN,  J„  con* 
cur. 


HASKINS  V.  CURRAN  et  al. 

(Supreme  Court  of  Idaho.     Dec.  26,  1895.) 

Plsadikos  —  Suit  bt    Pastsbb  —  PAKTRSBSBtr 

CONTRAOT-^BVIDBHOS— ISSTBOOTIOSS. 

1.  Under  the  contract  sued  on  herein,  a 
partnership  was  formed  for  promoting  the  sale 
and  the  development  of  the  mining  claims  re- 
ferred to  in  the  compiaint 

2.  In  the  case  of  nn  express  promise  by  one 
partner  to  repay  to  the  other  his  share  of  ad- 
vances made  by  the  latter  on  account  of  part- 
nership business,  the  amount  of  such  a^are  be- 
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comes  fUe  debt  of  the  p'romitrar,  re'eoverable  by 
an  action  at  law.  without  dissolntion  of  part- 
nership ot  an  accounting  between  the  partners. 

3.  Held,  that  the  answer  sets  up  a  subse- 
quent contract  to  the  one  sued  on  as  a  defense 
and  counterclaim,  and  that  defendants  should 
have  been  permitied  to  introduce  all  pertinent 
testimony  tending  to  prove  that  issue. 

4.  In  the  trial  of  a  case  to  a  jury,  it  is  error 
for  the  court  to  instruct  the  Jury  that  there  is 
no  eyidence  tending  to  prove  the  defense  or 
counterclaim  cf  def-^ndants,  when  there  is  such 
evidence. 

6.  Held,  that  the  instructions  asked  by  de- 
fendants should  have  been  given. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Shoshone  coun- 
ty; Alex  Maybew,  Judge. 
'  Action  by  William  S.  Hasklns  against  Mar- 
tin Curran  and  Susie  Hussey  to  recover  a 
money  Judgment  for  certain  advances  made 
by  him  In  pursuance  of  a  certain  contract 
From  a  Judgment  in  favor  of  plaintltf,  de- 
fendants appeal.    Judgment  reversed. 

The  respondent,  William  S.  Hasklns, 
brought  this  action  against  the  appellants, 
Martin  Curran  and  Susie  Hussey,  to  recover 
$3,648.97,  with  Interest  thereon,  on  account 
of  certain  advances  claimed  to  have  been 
made  by  him  under  the  following  contract, 
to  wit:  "The  undersigned,  MaiUn  Curran 
and  Susie  Hussey,  being  the  owners  of  a 
certain  mining  bond  held  by  them  of  the 
Paymaster,  Clear  Grit,  and  Lost  Wonder 
lode  claims,  held  In  the  name  of  the  said 
Martin  Curran,  and  being  without  sufficient 
money  to  meet  and  perform  their  obligations 
under  said  bond^  it  is  hereby  agreed  that  the 
undersigned,  W.  S;  Hasklns,  shall  furnish 
such  money  so  long  as  it  shall  be  mutually 
agreeable  to  him  and  the  said  Martin  Cur- 
ran and  Susie  Hussey  to  carry  out  the  terms 
of  said  bond;  and,  in  consideration  of  such 
advancements,  said  Martin  Curran  and  Susie 
Hussey  hereby  admit  him  as  an  equal  one- 
tiiird  partner  in  and  under  said  bond,  and  In 
and  to  all  property,  rights,  titles,  and  Inter- 
ests therein  and  thereunder,  and  obligate 
themselves  to  repay  him  on  or  befmre  Jime 
8,  1882,  two-thirds  of  all  moneys  so  advan- 
ced by  him,  with  interest  at  the  rate  of  ten 
per  cent  there<w  per  annum  from  the  date 
of  such  advancements,  with  costs  of  collect- 
ing the  same,  If  any,  including  reasonable 
attorney's  fees.  Witness  the  signature  of 
said  parties,  this  9th  day  of  October,  1891. 
Martin  Curran.  Susie  Hussey.  Wm.  S.  Has- 
klns." The  defendants,  by  their  answer,  de- 
ny the  allegations  of  the  complaint,  and 
set  forth  what  they  claim  to  be  the  facts 
of  the  transaction  out  of  which  the  contract 
sued  on  arose;  and  further,  as  a  counter- 
claim, they  aver  that  a  contract  was  entered 
into  by  the  parties  to  this  suit  subsequent 
to  the  one  sued  on  herein,  whereby  the  de- 
fendants sold  all  of  their  two-thirds  interest 
In  the  contract  that  they  held  for  the  fore- 
closure and  working  of  the  mines  referred 
to  In  the  complaint,  for  which  interests  the 
plaintiff  agreed  to  pay  them  $2,000,  and  re- 
lesBe  them  from  any  and  all  claims  which 


plaintiff  ttad>  against  tKem  na&sr  the  contract 
sued  on;  and  demanded  Judgment  for  tbe 
sum  of  $2,000,  with  interest  thereon  from  the  i 
19th  day  of  November,  1681.  The  case  was  I 
tried  by  the  court,  with  a  Jury,  and  a  ver- 
dict and  Judgment  given  and  entered  In 
favor  of  plaintiff  for  the  sum  of  $2,309, 
with  $290.80,  as  attorney's  fees.  A  motion 
for  a  new  trial  was  made  and  overruled. 
This  appeal  is  from  the  order  denying  a  new 
trial  and  the  Judgment    Reversed. 

O.  W.  Beale  and  W.  W.  Woods,  for  appel-      ' 
lants.    W.  B.  Heybum  and  B.  H.  Heybum, 
for  respondent 

SULLIVAN,  J.    Appellants  asdign  67  er-       , 
rors,  and  demand  a  reversal  of  both  the  or- 
der denying  a  new  trial  and  the  Judgment, 
and  a  dismissal  of  the  action. 

Appellants  open  the  argument  In  their  brief 
with  the  proposition  tSiat'  because  the  bond 
which  appellant  Curran'  had  on  the  mines 
did  not,  in  terms,  require  him  to  work  them, 
the  plaintiff  cannot  i*ecovw  for  money  ad- 
vanced tor  that  purpose;  that  the  contract 
sued  on  only  required  Hasklns  to  advance 
money  to'  carry  out  the  obligations  of  Cur- 
ran and  Hussey  with  the  owners  of  said 
mines,  and  Indorsed  on  the  deed  or  envel- 
<^ies  which  contained  tliem,  and  deposited 
in  the  bank;  that  the  conditions  thereon  in- 
dorsed only  provided  for  the  payment  of 
money  to  the  owners,  and  contained  no 
mention  of  work  to  be  performed  on  the 
mines.  It  appears  that  this  contention  was 
first  raised  in  this  court,  but  I  have  con- 
cluded to  pass  upon  It  The  facts  appear 
in  the  record  that;  at  the  time  the  contract 
sued  on  was  made,  the  appellants  were 
working  said  mines,  and  the  first  advance 
of  money  made  by  tfespondent  amounted  to 
$2,750,  $2,400  of  Which  was  paid  to  the  own- 
ers of  the  mines,  and  the  balance,  to  wit, 
$360,  was  paid  by  Mr.  Curran  for  work  done 
on  the  mines.  Mr.  Curran  testified  that  he 
worked  the  Paymaster  mine  with  Mr.  Has- 
klns until  November  8,  1S91,  when  Hasklns 
told  him  to  quit  work,  that  he  would  not 
pat  up  any  more  money.  We  think  the  rec- 
ord clearly  shows'  that  the  contract  sued  on 
contemplated  that  the  mine  should  be  work- 
ed, and  that  Hasklns  should  put  up  money 
therefor,  as  long  as  it  was  agreeable  for 
him  so  to  do.  There  is  no  merit  in  the  con- 
tention. 

It  appears  from  the  record  that  the  appel- 
lants defended  in  the  court  below  on  two 
grounds,  to  wit.  (1)  That  a  mining  partner- 
ship was  formed  by  the  terms  of  said  con- 
tract, and  that  one  partner  could  not  maln- 
tahd  an  action  at  law  against  bis  copartners 
in  regard  to  partnership  matters  until,  at 
least,  a  settlement  and  an  accoimtlng  had 
been  bad  between  the  partners,  and  a  bal- 
ance struck  and  agreed  upon;  and  (2)  that 
the  contract  sued  on  had  been  canceled,  and 
superseded  by  a  subsequent  contract;  while 
the  cause  was  tried  In  that  court  by  lespood- 
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ent  on  the  theory  Q.)  tbat  no  partneiBhlp  was 
created  under  said  oontiaot,  and  tbat  no  part- 
nership existed  In  'said  matter;  and  (2)  tbat 
the  aabBequent  contcact  relied  npon  by  ap- 
pellants was  only  an  option,  at  beat,  whidi 
bad  been  waived  by  plalnttS,  and  was  no  de- 
fense tor  tbat  reason. 

As  to  tbe  first  contention  of  appellants,  to 
wit,  that  a  partnership  was  formed  by  the 
terms  of  said  contract:  It  was  the  evident 
Intention  of  the .  parties  thereto  to  form  a 
partno^hlp  for  promoting  the  sale  of  said 
mines,  and  to  do  certain  development  work 
thereon,  each  to  stand  one-third  of  the  pay- 
ments and  ezpenseti,  and  each  to  receive  one- 
third  of  the  profits  of  tbe  venture.  Tbe  con- 
tract Itself  recognize*  the  parties  thereto  as 
partners,  and  contaliis  the  fidlowing  stipula- 
tion, to  wit:  "In  consideration  of  such  ad- 
vancements, said  Martin  Cnrran  and  Snsle 
Hossey  hereby  admit  blm  [Haskins]  as  an 
equal  one-third  partner  in  and  under  said  bond, 
and  in  and  to  all  pr  tpoty  rights,  titles,  and  In^ 
terests  therein,"  etc.  The  attorneys  for  the 
respondent  earnestly  contend  that  said  oon- 
tiact  contains  none  oi  tbe  elements  of  a  part- 
nership, while,  In  their  brief  filed  herein, 
they  recognize  the  defendants  as  partners  of 
tbe  plaintiff,  under  and  by  virtue  of  the  terms 
of  said  agreement  They  say:  "Tbe  ven- 
tore  seems  to  have  had  In  it  some  of  the 
elements  of  nncertainty  incident  to'  mining 
speculation;  and  Mr.  Haskins,  wbUe  evidently 
willing  to  risk  losing  one-third  of  the  money 
which  be  should  put  into  tbe  speeolatlon,  de- 
sired to  secure  himself  upon  personal  securi- 
ty for  tbe  two-thirds  advanced  for  his  part- 
ners. And  his  partners  evidently  had  suffl- 
dent  faith  In  tbe  outcome  of  ttie  specula- 
tion to  undertake,  U-  the  event  of  its  failure, 
to  regaj  Mr.  Haskins  the  two-thirds  of  the 
money  advanced  01  their  account."  As  to 
the  law  on  tbis  proposition,  Mr.  Justice  Story, 
In  hJa  work  on  Partnership,  at  section  82, 
says:  "There  may  also  he  a  partnership  in 
some  cases  toncUrg  Interests  in  lands,  or 
in  a  single  tract  of  land,  which  will  be  gov- 
erned by  the  ordinary  rales  applicable  to  part- 
nerships in  trade  an1  commerce.  Thus,  for 
example,  there  may  be  a  partnership  in  work- 
ing of  mines,  for  courts  of  equity  constantly 
treat  the  workiui,  of  e  mine  as  a  species  of 
trade,  and  apply  the  same  remedial  Justice  to 
such  cases  as  the;  do  to  ordinary  partner- 
ships." And  we  need  not  go  beyond  our 
own  statutes  to  sustain  the  proposition  tbat 
a  partnership  may  be  formed  for  such  ven- 
tures as  the  one  under  consideration.  Rev. 
St.  I  3300,  declares  tliat  "a  mining  paitner- 
shlp  exists  when  twc  or  more  persons  who 
own  or  acquire  a  mining  claim,  for  the  pur- 
pose of  working  it  and  extracting  the  mineral 
therefrom,  actually  engage  in  working  it." 
In  tbe  absence  of  an  express  contract  of 
partnership,  tbat  eection  of  the  statute  de- 
clares tbat  when  certain  facts,  therein  enumer- 
ated, exist  between  parties,  a  mining  part- 
neiship  exists  between  them.  Each  parties 
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or  any  of  them  do  not  necessarily  need  to 
own  the  mine  bo  worked.  It  is  suflScionit  if 
they  acquire  it  for  the  purpose  of  working 
It,  and  actually  engage  in  working  the  same. 
The  provisions  of  said  section  need  not  be 
Invoked  In  the  case  at  bar  to  bold  that  a  mbt- 
Ing  partnership  existed  t>etween  tbe  parttes, 
for  tbe  reason  tbat  the  parties  thransetves 
have  made  an  express  contract  of  partnership 
for  promoting  the  bale  and  development  oC 
said  mines,  and  have  actuaUy  engaged  in 
working  them. 

Appellants  contend  that,  as  tbe  parties  to 
said  contract  were  partners,  th«  respondeat 
cannot  maintain  this  action,  for  the  reason 
that  one  partner  cannot  maintain  an  action 
at  law  against  his  copartners  for  advances 
made  by  him  on  acoouot  of  the  firm,  until,  at 
least,  a  settlement  and  an  accounting  of  part- 
nership matters  has  been  had,  and  a  balance 
struck  and  agreed  upon  by  the  partners,  and 
cite,  in  support  thereof.  Boas  v.  Cornell,  M 
Gal.  133;  Graham  v.  Holt,  40  Am.  Dec.  408; 
McDonald  v.  Holmes  <0r.)  28  Pac.  735; 
Grossly  v.  Taylor,  83  Ind.  837;  T.  Para. 
Partn.  p.  268;  Story,  Parta.  p.  656^  {  84aa. 
Those  authorities  recognize  the  general  rula, 
and  some  of  them  also  recognise  that  there 
are  exceptions  to  tbe  general  rule.  As  a  rul% 
advaooes  to  ttie  firm  and  advances  i^om  lit 
do  not  constitute  debts,  strictly  speaking,  bat 
ace  only  items  in  the  accounts  between  tbe 
partners  in  tbe  winding  up  of  the  concern; 
and  in  that  class  of  cases  a  suit  for  an  a» 
counting  Is  as  necessary  to  settle  tbe  account 
as  In  tbe  case  of  any  other  partnership  ao- 
counta  Wilson  y.  Boper.  56  Am.  Dec.  578; 
2  Undl.  Partn.  bottom  page  1350,  and  note 
2.  But  I  do  not  tblnk  the  case  at  bar  comes 
within  that  rule.  Tbe  stipulation  in  tbe 
agreement  sued  on  is  as  follows:  "It  is  here* 
by  agreed  tbat  tbe  undersigned,  W.  S.  Has- 
kins, shall  furnish  suOh  money  as  long  as  it 
may  be  mutually  agreeable  to  him  and  the 
said  Martin  Curran  and  Susie  Hussey  to  car* 
ry  out  tlie  terms  of  said  bond;  and,  in  con- 
sideration of  such  advancements,  said  Martin 
Curran  and  Susie  Hussey  hereby  admit  bins 
as  an  equal  one-third  partner  in  and  under 
said  bond,  and  In  and  to  all  property  rlghtSi 
titles,  and  Interests  therein  and  thereunder, 
and  obligate  themselves  to  repay  him  on  or 
before  June  3,  1892,  two-thirds  of  all  money 
so  advanced  by  blm,  with  interest  at  tbe  rate 
of  ten  per  cent,  thereon  per  annum  from  date 
of  such  advancementSi  with  costs  of  collect- 
ing the  same,  if  any.  Including  reasonable  at- 
torney's fees."  This  contract  is  one  admit- 
ting Haskins  to  participate  equally  in  a  co- 
partnership theretofore  existing  between 
Martin  Curran  and  Susie  Hussey;  and,  in 
consideration  of  being  admitted  a  one-third 
partner  therein,  he  agrees  to  put  up  his  one- 
third  of  tbe  money  required,  and  agrees  to 
loan,  or,  if  you  please,  advance,  the  two- 
thirds  required  to  be  advanced  by  his  copart- 
ners; and,  in  consideration  thereof,  his  co- 
partners obligate  themselves  to  rejji^y  their.. 
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Bhore  so  advanced  on  or  before  June  3,  1892, 
■with  interest  tliereon,  and  also  to  pay  all 
costs  of  collecting  the  same,  Including  a  rea- 
sonable attorney's  fee.  Here  is  an  express 
promise  by  Curran  and  Hussey  to  repay  their 
share  of  advances  made  by  Hasklns  on  or 
before  June  3,  1892,  Including  interest  and 
costs  of  collecting  the  same.  Under  those  cir- 
cumstances, the  money  so  advanced  becomes 
the  debt  of  the  promisors,  recoverable  by  di- 
rect action  therefor,  without  dissolution  of 
partnership  or  adjustment  of  partnership  ac- 
counts. 2  Lindl.  Partn.,  bottom  page  1350, 
latter  part  of  note  2;  T.  Pars.  Partn.  p.  285 
et  seq. 

If  the  defendants  had  given  Hasklns  their 
promissory  note  for  the  sum  so  advanced, 
would  It  be  urged  that  he  could  not  maintain 
a  suit  thereon  when  due?  I  think  not  Ap- 
pellants make  a  contract  in  writing  to  repay 
two-thirds  of  all  advances,  which  they  agreed 
to  pay  at  a  certain  date;  thus  clearly  show- 
ing that  It  was  not  the  Intention  that  such 
advances  should  be  considered  as  items  in 
the  partnership  accounts  to  be  adjusted  with 
them.  In  Sprout  v.  Crowley,  30  Wis.  187, 
the  court,  after  stating  the  general  rule  in  re- 
gard to  one  partner  maintaining  a  suit  at  law 
against  his  copartner,  says:  "But,  where 
there  Is  an  express  agreement  by  one  partner 
to  repay  to  the  other  his  share  of  advances 
made  by  the  latter  on  account  of  partnership 
business,  the  amount  of  such  share  becomes 
thereby  the  debt  of  the  partner  who  has  thus 
agreed  to  pay  the  same,  which  may  be  recov- 
ered In  an  action  brought  directly  therefor, 
without  any  regard  to  the  partnership  rela- 
tion existing  between  the  parties  or  the  state 
of  their  firm  accounts,"— and  cites  numerous 
authorities  In  support  of  tliat  proposition. 
The  doctrine  there  laid  down  Is  reaffirmed  In 
Ganger  v.  Pautz,  45  Wis.  449.  The  rule  there 
laid  down  Is  applicable  to  the  case  at  bar. 

As  to  the  contention  of  appellants  that  the 
contract  sued  on  had  been  canceled  by  a  sub- 
sequent contract  between  the  parties,  the 
trial  court  held  that  no  contract  of  that  kind 
was  pleaded  as  a  defense,  and  refused  to  ad- 
mit any  evidence  thereof.  The  answer  con- 
tains the  following  averments,  to  wit: 
"Whereupon,  on  or  about  the  9th  day  of  No- 
vember, 1891,  the  said' Hasklns,  being  desir- 
ous of  owning  and  purchasing  from  the  de- 
fendants all  of  said  bond,  and  thereby  band- 
ling  the  said  property  himself,  and  of  procur- 
ing the  Interest  of  these  defendants  therein, 
purchased  of  and  from  these  defendants  their 
two-thirds  interest  In  said  bond,  for  which 
the  said  Hasklns  then  and  there  agreed  that 
he  would  within  ten  days  from  the  date 
thereof,  to  wit,  within  ten  days  from  the  9th 
day  of  November,  1891,  pay  these  defendants 
the  sum  of  $2,000  therefor,  and  also  agreed 
then  and  there  to  release  under  seal,  and 
did  then  and  there  release,  these  defendants 
from  any  and  all  claims,  debts,  or  dues  by 
reason  of  any  moneys  advanced  or  expenses 
paid  or  otherwise  in  and  about  said  bond  and 


the  working  of  said  mines,  and  fully  released 
these  defendants  from  any  obligations  or  lUi- 
biUtles  to  the  said  Hasklns  therefor,  wbich 
was  a  part  of  the  consideration  of  said  trans- 
fer," etc.  And  It  is  further  averred  as  fol- 
lows, to  wit:  "That  the  said  Hasklns  prem- 
ised and  agreed  that  upon  such  assignment 
being  made,  and  such  deeds  being  placed  in 
escrow,  as  aforesaid,  to  i>ay  to  these  defend- 
ants the  sum  of  $2,000  therefor  on  December 
5, 1891;  but  the  said  Hasklns  failed,  neglected, 
and  refused  to  pay  the  same,"  etc.  I  tblnk 
those  allegations  clearly  set  up  a  subsequent 
contract  to  the  one  sued  on,  as  a  defense  tn 
this  suit,  and  that  defendants  should  liave 
been  permitted  to  Introduce  all  pertinent  testi- 
mony offered  by  them  In  support  of  that  de- 
fense. The  trial  court  held  that  the  subse- 
quent agreement  referred  to  was  only  an  op- 
tion, which  option  was  waived  by  respond- 
ent; and,  as  the  money  was  not  deposited 
as  per  terms  of  the  escrow  agreement  pla- 
ced with  the  deed,  neither  party  was  bound 
thereby,  and  all  evidence  In  support  of  that 
defense  was  rejected  for  that  reason.  This 
ruling  of  the  court  was  prejudicial  error. 
There  was  an  escrow  agreement  deposited 
vrtth  the  deeds,  that  provided,  in  case  $5,000 
be  paid  to  Martin  Curran  on  or  before  Decem- 
ber 5,  1891,  and  other  payments  therein  enu- 
merated be  made,  the  deeds  were  to  be  deliv- 
ered to  B.  D.  Boyle,  which  option  was  not 
taken  up  or  was  waived;  but  that  option  14 
not  the  subsequent  agreement  pleaded  as  a 
defense  to  this  suit 

The  first  eight  specifications  of  error  go 
to  the  question  of  the  admission  of  certain 
testimony  offered  and  admitted  by  the  court 
In  support  of  the  allegations  of  the  com- 
plaint. As  that  testimony  tended  to  prove 
those  allegations,  there  was  no  error  In  ad- 
mitting it. 

The  ninth,  tenth,  eleventh,  nineteenth,  and 
twentieth  specifications  of  error  go  to  the 
ruling  of  the  court  In  excluding  answers  to 
certain  cross  Interrogations  propounded  to 
the  witness  Hasklns.  We  do  not  think  that 
there  was  prejudicial  error  In  the  rulings 
complained  of. 

The  court  erred  in  Its  rulings  on  the  points 
made  by  specifications  of  error  numbered 
13  to  18,  Inclusive,  and  from  21  to  31.  in- 
clusive. By  way  0;f  counterclaim,  defend- 
ants alleged  that  plaintiff,  Hasklns,  agreed 
that,  upon  an  assignment  being  made  of  cer- 
tain matters  and  certain  deeds  being  placed 
In  escrow  by  appellants,  he  would  pay  to 
them  $2,000  on  the  6th  of  December,  1831; 
and  the  testimony  excluded  by  the  rulings 
complained  of  In  said  assignments  of  error 
tends  to  prove  a  part  of  appellants*  defense. 
It  appears  that  the  offer  to  Introduce  the 
testimony  referred  to,  or  a  part  of  It  at  least, 
may  not  have  been  made  at  the  proper  time; 
but  no  objection  was  made  on  that  ground, 
and  only  made  on  the  grounds  of  material- 
ity and  relevancy  or  competency. 

As  to  the  thirty-second. error  specified,  the 
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court  did  not  err  In  penuitting  witness  W. 
W.  Woods  to  testify  as  to  what  he  consid- 
ered a  reasonable  attorney's  fee  under  the 
term  of  the  contract  sued  on,  that  belns  one 
of  the  Issnes  in  the  case. 

The  tblrty-thlrd  alleged  error  is  fully  dis- 
posed of  in  a  former  part  of  this  opinion. 
There  was  no  error  in  overruling  appellants' 
motion  for  a  nonsuit 

As  to  the  specifications  of  error  numtjoed 
34  to  38.  induslTe,  and  40,  41,  42,  43,  44, 
45,  4«,  47,  48,  SI.  52,  58,  54.  and  55.  the  tes- 
timony sought  to  be  tntrodnced  as  set  out 
in  said  assignments  of  error  would  tend  to 
prove  the  defense  and  counterclaim  in  this 
action,  and  the  court  erred  la  rejecting  that 
testimony. 

Specification  No.  40  goes  to  the  rejection 
of  the  instrument  claimed  by  the  appellants 
to  contain  the  contract  whereby  HasliJns 
agreed  to  pay  the  defendants  $2,000  for  their 
entire  Interest  In  the  partnership,  and  they 
to  turn  the  same  over  to  him.  Hr.  Curran 
testifies  as  follows:  "Then  on  the  9th  of 
November,  1881,  he,  Hasklns.  came  up  [to 
the  mine],  and  I  signed  this  agreement  He 
brought  this  agreement  to  me,— that  is,  Mr. 
TTimfcinii  did,— and  astced  me  to  sign  it;  and 
this  Is  the  agreement  that  me  and  Susie  Hus- 
sey  and  Mr.  Hasklns  entered  Into.  I  li^ept  my 
copy.  He  gave  me  a  copy,  and  be  took  this 
away  with  him,  and  I  never  saw  it  again  un- 
til to-day.  I  have  a  copy  of  the  same  agree- 
ment that  he  left  with  me."  Thereupon  de- 
fendants offered  said  instrument  in  evidence, 
to  the  introduction  of  which  plaintiff  object- 
ed, on  the  ground  that  it  was  incompetent, 
and  for  the  reason  that  It  was  an  agreement 
that  had  never  been  in  operation.  The  court 
sustained  the  objection,  on  the  ground  that 
there  was  no  mutuality;  that  it  would  not 
bind  one  party,  and  would  not  bind  the  oth- 
er. Counsel  for  defendants  then  stated  that 
be  desired  to  show  what  was  done  at  the 
end  of  the  10  days  mentioned  in  said  instru- 
ment, to  wit.  on  November  19th.  The  court 
replied:  "I  don't  see  any  materiality  to  the 
agreement  at  all  until  you  show  the  agree- 
ment was  entered  Into  and  In  force."  The 
witness  Curran  had  already  testified  as 
above  i<tated,  that  that  contract  was  brought 
to  lUm  already  prepared  by  Mr.  Hasklns, 
and  that  he  (Curran),  Mr.  Hasklns,  and  Su- 
sie Hussey  entered  Into  the  same;  that  Has- 
klns left  him  a  copy,  and  took  the  one  sign- 
ed by  Curran  away  with  blm;  and  that 
witness  had  not  seen  it  again  until  when 
presented  to  blm  on  the  witness  stand.  If 
the  statement  of  the  witness  be  true,  that 
contract  was  a  valid  one  between  the  par- 
ties, whether  signed  by  Hr.  Hasklns  or  not; 
and  the  truthfulness  of  the  testimony  of  the 
witness  was  a  question  for  the  Jury.  The 
court  appears  to  have  gone  off  on  the  theory 
that  the  written  Instrument  last  above  re- 
ferred to  was  not  a  valid  contract  between 
the  parties,  for  the  simple  reason  that  Mr. 
Haskins  had  not  signed  it,  entirely  regard- 


less of  the  truthfulness  of  Cnrran's  testimony 
in  regard  to  the  making  of  said  contract 
This  offered  and  rejected  testimony  was  fol- 
lowed by  offering  testimony  tending  to  prove 
that  Curran  and  Hussey  had  nothing  to  do 
wKta  the  sale  and  development  of  said  mines 
after  the  19th  of  November,  1891,  the  date 
when  Curran  made  deeds  of  conveyance  of 
the  said  mines  to  Hasklns  and  Boyle,  and 
that  Hasklns  had  fuU  charge  and  manage- 
ment of  promoting  the  sale  of  said  mines 
and  the  development  thereof  thereafter;  and, 
further,  that  on  that  date  the  payment  of 
the  $2,000  referred  to  in  said  written  con- 
tract was  extended  to  December  6,  1891. 
As  to  the  trutlifulness  of  all  this  testimony, 
the  Jury  was  the  Judge,  and  all  relevant 
and  proper  testimony  should  have  been  sub- 
mitted to  the  Jury  that  tended  to  prove  the 
issues  made  by  the  pleadings,  under  proper 
instructions. 

The  questions  raised  by  specifications  of 
error  numbered  50.  56,  57,  58,  59,  and  60 
are,  in  substance,  included  in  preceding  as- 
signments of  error,  and  disposed  of  In  for- 
mer parts  of  this  opinion. 

Specifications  of  error  numbered  61,  62,  and 
63  go  to  the  giving  of  instructions  1,  2,  and 
3  asked  by  plaintiff,  and  given  by  the  court 
Instruction  Xo.  1  Is  as  follows:  'The  Jury 
are  instructed  that  the  plaintiff  Iiaving  prov- 
en the  contract  alleged  lu  the  complaint, 
and  the  payment  of  the  sums  alleged  to  have 
been  paid  out  for  expenses  on  the  mining 
claims,  as  provided  In  said  contract,  the  bur- 
den is  on  the  defendant  to  show  that  liability 
tor  repay'ment  was  avoided  by  some  act  that 
would  relieve  them  m  law  from  the  liability 
under  the  contract"  Instruction  No.  2  is 
as  follows:  "There  is  nj  evidence  that  the 
plaintiff  ever  bought  the  Interest  of  the  de- 
fendants in  the  Iwnd  which  Curran  bad  on 
the  mining  properties,  and  no  evidence  that 
the  c(»itTact  sued  on  was  ever  canceled."  In- 
struction No.  3  is  as  follows:  "Under  the 
evldeiice,  the  plaintiff  is  entitled  to  recover 
two-thirds  of  such  amount  as  you  may  find 
that  the  plaintiff  advanced  under  the  con- 
tract, and,  in  addition  thereto,  Is  entitled  to 
recover  such  sum  as  attornev's  fees  as  you 
may  find  to  be  reasonable."  By  the  first  in- 
struction, the  Jury  is  instructed  that  the 
plaintiff  had  proved  the  allegations  of  the 
complaint,  thus  taking  away  from  them  the 
very  question  of  fact  that  they  were  sworn 
to  determine  themselves.  By  the  second  in- 
struction, they  are  Instructed  tliat  there  was 
no  evidence  that  plaintiff  ever  bought  the 
interest  of  the  defendants  in  the  bond  which 
Curran  liad  on  the  mlnlrg  properties,  and  no 
evidence  that  the  cont/act  sued  on  was  ever 
canceled.  This  instruction  takes  from  the 
Jury  the  main  points  of  this  defense  and 
counterclaim,  and  Instructs  them  that  there 
is  no  evidence  on  those  points.  Aside  from 
the  testimony  of  Curran  on  those  points,  A. 
W.  Steele  and  John  Keating,  witnesses  for 
the  defendants,  both  testified  that  Hajvkius  . 
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tDformed  them  tbat  be  bad  1]ditsht  Cnmn 
out,  or  that  Curran  was  out  of  It,  and  that 
be  bad  It,  and  much  of  the  evidence  offered 
and  rejected  tended  to  prove  those  points. 
By  the  third  Instruction,  they  are  Instructed 
to  bring  In  a  verdict  for  the  'plaintiff  for  two- 
tbirds  of  such  sum  as  they  might  find  plain- 
tiff bad  advanced  under  the  contract  sued 
on.  This  Instruction  is  peremi>tory,  and 
leaves  nothing  for  the  Jury  to  do  except  to 
ascertain  two-thirds  of  the  amount  the  plain- 
tiff had  advanced,  and  return  a  verdict  for 
tbat  sum.  These  Instructions  are  radically 
wrong,  and  should  not  have  been  given. 

The  fourth  Instruction  Is  excepted  to,  but 
ir  correctly  states  the  law  applicable  to  the 
feature  of  the  case  that  it  covers,  and  there 
was  no  error  in  giving  it 

Instructions  numbered  1,  2,  and  3,  asked 
bj  defendants,  were  refused  by  the  court, 
and  this  is  assigned  as  error.  Those  Instruc- 
tlons  state  the  law,  and  Bboald  have  been 
^ven. 

A  new  trial  should  have  been  granted,  attd 
tt  is  80  ordered.  The  Judgment  of  the  court 
below  Is  set  aside,  and  the  cause  remanded, 
tflth  directions  to  the  court  to  retry  the  case 
In  accordance  with  the  views  expressed  in 
this  opinion.    Costs  awarded  to  appellants. 

MORGAN,  0.  J.,  and  HUSTON,  J.,  concur. 
On  Rehearing. 

ThiB  is  a  petition  for  a  rehearing.  The 
flnrt  contention  Is  that  the  court  erred  in 
holding  tbat  the  answer  sets  up  a  subsequent 
contract  to  the  one  sued  on  as  a  defense  and 
counterclaim,  and  that  the  defendants  should 
have  been  permitted  to  introduce  all  perti- 
nent testimony  tending  to  prove  tbat  issue. 
It  is  urged  tbat  said  subsequent  contract 
was  unilateral.  It  bemg  one  in  which  Has- 
kins  made  no  express  contract  on  his  part 
As  a  matter  of  fact,  tbat  contention  may  be 
true,  but  the  answer  avers  tbat  Hasklns  did 
agree  to  said  subsequent  contract.  Said 
averment  Is  set  forth  In  the  opinion  in  this 
<-ase.  and  it  Is  not  necessary  to  set  It  out  in 
full  here. 

It  Is  substantially  averred  that  Haaklns 
promised  to  pay  defendant?  |2,000  on  No* 
vember  19,  1891,  and  .release  them  from  all 
liability  to  him  for  money  theretofore  ad- 
vanced for  promoting  the  e(ale  and  develop- 
ment of  the  mines  referred  to.  for  their  two- 
thirds  Interest  in  said  partnership;  and 
thereupon  defendant  Curran,  on  the  T9th 
day  of  November,  1891.  did  transfer  by  deed, 
on  the  request  of  Hasklns,  said  mining 
claims,  and  then  and  there  delivered  said 
deed  to  said  Hasklns,  which  deeds  were 
placed  in  the  Coeur  d'Alene  Bank,  with  the 
deeds  of  the  owners  of  said  mining  claims, 
which  last-named  deeds  conveyed  said  claims 
to  Martin  Curran;  also  an  escrow  agreement 
authorizing  the  delivery  of  all  of  said  deeds 
fipon  the  payment  to  Martin  Curran  of  the 
ram  of  |S,000  on  or  before  December  5,  1891, 


and  the  further  snm  of  $33,000  on  or  before 
June  1,  1892.  It  Is  also  averred  that,  of  said 
$5,600,  Hasklns  was  to  receive  $3,000,  and 
Curran  and  Hussey  $2,000,  but  said  escrow 
agreement,  on  its  face,  fails  to  show  that 
H.osklns  was  to  receive  any  part  of  said 
$5,000  in  case  it  was  paid  to  Curran.  Imme- 
diately following  the  averment  last  above 
stated  is  the  following:  "That  said  Hasklns 
promised  and  agreed  that  upon  such  assign- 
ment being  made,  and  such  deeds  placed  in 
escrow,  as  aforesaid,  to  pay  to  these  defend- 
ants tbe  sum  of  $2,000  tberefor  on  December 
5,  1891;  but  the  said  HasUns  has  failed, 
neglected,  and  refused  to  pay  tbe  same,  or 
any  part  thereof,"  etc.  This  allegation  clear- 
ly avers  that  the  $2,000  therein  referred  to 
was  to  have  been  paid  a£  a  consideration  for 
the  making  of  such  assignment  aad  Mcb 
deeds  placed  in  escrow  as  aforesaid,  and  not 
upon  Hasklns  or  bis  friend  Boylt;  taking  niv 
Said  option.  This  averment  is  taken  in  con- 
pectlon  with  the  averment  that  "HasktnN 
being  desirous  of  owning  and  purcbasiug 
from  the  defendants  all  of  said  bond,  and 
thereby  handling  the  said  property  himself, 
and  of  procuring  tbe  Interest  of  these  de- 
fendants tbereln,  purchased  of  and  from 
these  defetaOants  their  two-thirds  interest  in 
said  bond,"  etc.,  for  which  he  agreed  to  pay 
tbetn'$2,'000;  not  In  case  tbat  he  concladed 
to  exercise  his  option  under  said  escrow 
agi-cement,  but  on  condition  that  Curran 
fliid  Hussey  assign  to  him  all  of  their  inter- 
est in  said  original  contract  #ith  the  owners 
of  said  mines,  and  deliver  possession  to  Has- 
klns. It  appears  from  the  pleading  that  by 
tbe  alleged  agreem«it  of  Hovemb&c -9,  1895, 
said  $2,000  was  due  and  payable  on  Novem- 
ber 19,  1891;  and  the  last  averment  In  re- 
gard to  said  $2,000  would  Indicate  that  tlie 
time  of  its  payment  had  been  extended  to 
December  5,  1891. 

I  think  said  allegations  are  soffldent  to 
put  In  issue  the  ijaaking  of  said  subsequent 
agreement,  and  any  relevant  proof  thereof 
offered  on  trial  should  be  admitted.  The  al- 
legation. In  effect,  is  tbat  Hasklns  would 
pay  to  defendants  $2,000  for  the  perfbrmance 
of  certain  conditions  and  acts  on  their  part; 
tbat  they  fully  performed  those  conditions 
and  acts  as  agreed;  and  tbat  said  $2,000 
was  due  and  not  paid.  I  do  not  think  tbat 
said  averments  refer  to  said  escrow  agree- 
ment. If  the  proof  shows  that  they  do  refer 
to  said  escrow  agreement,  and  to  no  other, 
tbat  would  be  an  end  to  that  matter.  Tli« 
escrow  agreement  is  In  regard  to  tlie  paj' 
ment  of  money  and  the  delivery  of  deeds. 
The  contract  averred  and  set  forth  as  a 
counterclaim  and  defense  was  for  a  very  dif- 
ferent purpose.  1  do  not  hold  that  a  snbse- 
quent  contract  Was  entered  into  (that  is  a 
fact  for  the  Jury),  but  do  bold  tbat  a  subse- 
quent contract  is  pleaded  as  a  defense  and 
counterclaim  In  this  suit  Tbe  payment  of 
the  $5,600  meafloDed  In  tbe  escrow  aprw- 
ment  was  optional;  the  mj'm^at  of  tiiefS,- 
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OOQ  mentioned  In.  appeUants'  BxblbU  No.  9 
«v-tts  not  optional,  if  Uie  ayerments  ot  the 
Diiswer  are  true. 

The  counsel  for  petitioner  crltlclseB  the  ro^ 
lowing  statement  contained  in  the  oplnioQ 
in  this  case,  to  wit:  "The  trial  court  hela 
tliat  tlie  Babeequent  agreement  referred  to 
was  only  an  option,  which  option  was  waived 
by  appellant,"— and  insist  that  the  statement 
u  incorrect,  in  tliat  appellants  had  nothing 
to  lo  with  walrins  said  option.  Throagh 
some  oTerslght,  the  word  "appellant"  was 
oscd  in  the  quotation  referred  to,  instead  of 
"respondent."  That  error  has  been  correct- 
ed. The  last  word  of  said  quotation,  to  witt 
"appellant,"  has  been  changed  to  "respond- 
ent"; so  that  criticism,  which  was  a  just 
one^  will  not  apply  to  the  opinion  as  cor- 
rected. 

We  And  no  neaaon  foe  changing  onr  views 
as  expressed  in  the  opinion  heretofore  given 
In  this  case.  The  petition  for  a  rehearing 
Is  denied. 

UOBGAN,  G.  Jn  and  HUSTON,  J.,  concnr. 


WBIGHT  V,  KBhhY  «t  si; 

(Sopieme  Goort  of  Idaho.     Dec.  81,  1895.) 

KuiDAif  us— Apflicatiok— Whbrb  lliss— Gouhtt 

CoiniI8aiO!7BR8 — COKSTITOTIONAL  IiAW. 

1.  Writ  of  mandamus  wil)  not  issne  where 
there  is  a  plain.  Lpeedy,  and  adequate  remedy 
at  law. 

2.  The  writ  mnst  be  applied  for,  in  the  first 
instance,  from  the  district  court,  unless  there 
appears  some  reason  which .  renders  it  indis- 
pensable that  application  should  be  made  direct- 
ly to  the  supreme  court. 

3.  Where  the  writ  is  sought  to  compel  the 
commissioners  of  a  county  to  perform  an  official 
act.  the  respondents  must  be  de  facto  officers  of 
sncD  county  at  the  time  such  writ  is  to  issue. 

4.  The  constitutiDnality  of  4n  act  of  the 
legislature  cannot  be  determined  collaterally  by 
the  court  ia  an  application  for  a  writ  of  man- 
date by  a  private  party  to  enforce  a  private 
right 

(Syllabus  by  the  Cojrt.) 

This  Is  a  petition  filed  by.  plaintiff,  Robert 
fi.  Wright,  against  the  respondents,  to  com^ 
pel  them,  as  county  oouunJfiKi.oner8  of  liOgan 
county,  to  meet  as  said  commlssloneis  of 
Logan  county,  and  to  either  reject  or  allow 
his  bUI  against  said  county  fo^  the  sum  of 
(36.  The  petition  alleges:  That  the  respond- 
ents qualified  as  conamlselonera  of  JU>gan 
county.  Idaho,  on  or  about  the  Isf  day  of 
January,  1895.  Afterwards,  to  wit,  on  the 
5th  day  of  Marcli,  1895,  by  an  act  of  the 
legislature,  Alturas  and  Logan  counties  were 
abolished,  and  Blaine  county  created  oat  of 
and  including  all  of  the  territory  theretofore 
comprised  in  the  two  counties  of  Alturas  and 
Logan  aforesaid.  That  said  Fred  W.  Good- 
ing and  Sidney  ^BJefXy,  aforesaid,  were  by  the 
terms  of  said  act  made  two  of  the  commis- 
sioners of  Blaine  county,  and,  together  with 
L  T.  Osborne,  constituted,  and  now  consti- 
tute, the  board  of  county  commissioners  of 


Blaine  county.  By  sejctlon  7  oC  said  ad 
(Sees.  Laws  1895,  p.  33),  it  was  provided  that 
"all  valid  and  legal  Indebtedness  of  Alturat 
and  Logan  counties  shall  be  assumed  and 
paid  by  the  county  of  Blaine,"  as  then  and 
thereby  constituted.  It  appears,  then,  that 
the  alleged  indebtedness  of  Logan  cgunty  to 
this  petitioner  became  and  was  the  Indebted- 
ness of  Blaine  county,  wttlcb  contained  all 
the  territory  of  Logan,  and  Alturas  counties, 
as  aforesaid.  That,  ainqe  the  passage  of  said 
act  of  the  legislature,  said  Sidney  Kelly  and 
Fred  W.  Gooding  h^ve  qualiOed  and  acted 
as  two  of  the  county  commlssionera  of  Blaine 
county,  ^hat  afterwards,  to  wit,  on  or  about 
the  18th  day  of  March,  1895,  an  act,  having 
theretofore  btien  passed,  was  approved  by 
the  governor,  creating  the  county  of  Llncqln, 
as  is  alleged,  out  of  the  territory  which  for- 
merly constituted  Logan  county.  The  re- 
spondents appear,  and  demur  to  this  petition, 
for  the  reason,  as  they  say,  that  it  does  not 
state  facts  sufficient  to  entitle  the  petitioner 
to  the  relief  sought  Demurrei;  sustained, 
and  writ  denied. 

Hawley  &  Fuckett  and  Thos.  Halley,  for 
petitioner.  Johnson  &  Johnson  and  S.  B. 
Kingsbury  (P.  L.  Williams,  Geo.  M.  Parsons, 
Atty.  Gen.,  and  V.  BlerlMwer,  of  counsel), 
for  respondents. 

MOBGAN,  G.  J.  In  this  case  the  writ  ot 
mandate  is  asked  for  In  the  first  Instance 
from  this  court  Wnts  of  this  character 
must  be  applied  for  in  the  first  instance  from 
the  district  court,  unless  reasons  are  given 
which  render  it  indispensable  that  the  writ 
should  issuei  originally  from  this  court  (par- 
agraph 5,  rule  28,  Rules  Sup.  Ct,  32  Pac. 
xlL);  and  the  sufficiency  or  insufficiency  ot 
said  reasons  will  be  determined  by  this  court 
in  awarding  or  refusing  the  writ  The  peti- 
tion gives  as  a  reasou  for  not  applying  toi; 
the  writ  in  the  first  instance  from  the  judge 
of  the  district  court,  that  he  is  Informed  and 
believes  such  application  would  be  unavail- 
ing, and  further  alleges  that  said  judge  has 
announced  that  be  would  consider  said  acts 
creating  Blaine  and  Lincoln  counties  constitn- 
tipnal,  until  otherwise  determined  by  the  su- 
preme court  We  think  this  Is  no  reason 
for  neglecting  to  present  this  petition  to  the 
district  court  in  the  first  instance.  It  is  the 
duty  of  each  of  the  judges  of  the  courts  of 
this  state  to  hear  and  determine  all  cases 
presented  to  them,  and  of  which  they  have 
Jurisdiction,  impartially,  and  with  due  and 
careful  consideration  of  the  law,  and  the  evi- 
dence applicable  thereto;  and  this  court  pre- 
sumes, and  it  is  the  du^  of  litigants  to  pre- 
sume, that  this  duty  will  be  faithfully  per- 
formed, and  no  attention  should  be  paid  to 
reports  and  rumors  to  the  contrary. 

Has  this  petitioner  a  cause  of  action  as 
stated  in  bis  petition?  He  shows  in  his  peti- 
tion that  at  the  time  this  writ  was  prayed 
for,  and  for  some  time  prior  thereto,  the  said 
Fred  W.  Gooding  and  Sidney  Kellyv^two  of 
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the  alleged  commlpstoners  of  Logan  county, 
bad  ceased  to  act  a"  such;  that  they  both  had 
accepted  the  office  of  "commissioner  of  Blaine 
county,"  Bo  called,  and  qnallfled  and  were 
acting  as  such.  By  the  allegations  of  the 
petition,  It  appears  that  such  office  was  utter- 
ly Incompatible  with  the  office  of  commis- 
sioners of  Logan  county,  and  this  is  true 
whether  the  county  of  Blaine  was  legally  and 
constitutionally  creatod  and  organized  or  not. 
These  defendants  were  therefore  de  facto  of- 
ficers of  Blaine  county,  and  not  in  any  sense 
de  facto  officers  of  Logan  county.  They  had 
accepted  the  acts  of  the  legislature,  creating 
and  organizing  the  counties  of  Blaine  and 
Lincoln  as  the  law  ol  the  land,  in  accordance 
with  the  advice  of  this  court  In  the  case  of 
Hampton  t.  Dilley,  2  Idaho,  1162,  81  Pac. 
807,  wherein  fhls  court  says:  "It  Is  there- 
fore deemed  advisable  for  every  good  citizen 
to.  obey  whatever  may  be  promulgated  by  the 
lawmaking  power  es  law,  until  the  same  shall 
have  been  passed  upon  by  the  courts  of  the 
country  In  a  legitimate  and  proper  manner." 
The  defendants  mu..,t  be  de  facto  officers  of 
Logan  county  at  the  time  the  writ  is  to  be 
commanded  to  Issue,  ctberwise.  It  would  be 
nugatory  and  cannot  Issue.  High,  Extr. 
Rem.  a  87,  49.  The  petitioner  has  also  a 
complete  and  adequate  remedy  In  the  presen- 
tation of  his  claim  to  the  commissioners  of 
Blaine  county,  which  is  charged  with  all  the 
Indebtedness  of  Logan  county.  Where  this 
is  the  case,  the  writ  will  not  lie.    Id.  {  50. 

Again,  we  are  asked  to  declare  two  acts  of 
the  legislature  unconftltutlonal  and  void,  in 
a  petition  for  a  wrli  of  mandate  filed  by  a 
private  citizen  against  three  persons,  alleged 
to  be  county  commissioners  of  Logan  county ,to 
compel  them  to  pass  upon  a  bill  for  work  and 
labor  performed  for  said  Logan  county.  The 
only  legitimate  parties  to  the  suit  are  the 
plaintiff  and  three  persons  named  as  defend- 
ants, who  are  not  even  de  facto  commission- 
ers of  Logan,  as  we  have  shown.  Neither 
the  OMnmissIoners  of  Blaine  or  Lincoln  coun- 
ties, so  called,  nor  any  other  officer  of  said 
counties,  are  made  parties  to  the  application, 
nor  could  they  properly  be.  Individuals  in  a 
private  suit  of  the  character  of  the  one  at 
bar  cannot  question  the  tonstltutloDallty  of  a 
solemn  act  of  the  legislature.  Authorities  in 
support  of  this  principle  are  abundant,  and 
founded  in  reason  and  justice.  In  Re  Short 
(Kan.  Sup.  1891)  27  Pac.  1005,  the  court  says, 
referring  to  the  organization  of  Garfield  coun- 
ty: "Where  a  public  oiganlzatlon  of  a  cor- 
porate character  hat'  an  existence  in  fact, 
and  is  acting  under  color  of  law,  and  its  ex- 
istence Is  not  questioned  by  the  state,  its  ex- 
istence cannot  be  collaterally  drawn  in  ques- 
tion by  private  parties."  Dill.  Mun.  Corp.  { 
43.  In  the  above  cause  two  persons  were 
imprisoned,  and  It  wi.s  undertaken  to  show 
that  the  law  organizing  Garfield  county  was 
Invalid.  Here  ono  of  the  dearest  rights  of 
the  citizen  was  Involved,— the  right  of  per- 
sonal liberty;   and  yet  the  court  says  (In  re 


Short,  supra):  "We  do  not  think,  however, 
that  tile  question  of  the  validity  or  invalidity 
of  the  organization  of  Garfield  comity  can 
be  raised  in  these  cullateral  proceedings  [ha- 
beas corpus]  or  in  any  collateral  manner. 
The  question  can  be  raised  only  by  the  state 
by  an  action  in  qno  warranto;"  and  a  large 
number  of  authorities  are  cited  to  sustain, 
and  which  do  abundantly  sustain,  the  court 
Cooley,  in  his  Constitutional  Limitations 
(pages  309  and  810),  says:  "These  questions 
are  generally  questions  tietween  the  corpora- 
tors and  the  state,  with  which  private  taidl- 
vlduals  are  supposed  to  have  no  concern." 
"In  proceedings  where  the  question  whether 
a  corporation  exists  or  not  arises  coilatenUy, 
the  courts  will  not  permit  its  corporate  char- 
acter to  be  questioned,  if  it  appear  to  be  act- 
ing under  color  of  law,  and  recognized  by  the 
state  as  such."  The  reason  for  this  rule  is 
apparent  and  plain  to  the  most  ordinary  un- 
derstanding. If  one  Individual  In  a  suit  (or 
the  enforcement  of  a  private  right  may  raise 
the  constitutionality  of  the  organization  of  a 
county,  another  may  do  so,  and  this  may  ex- 
tend to  100  individuals,  each  thinking  he  has 
a  new  or  better  reason  to  present  to  the  court 
why  It  should  declaim  the  law  organizing  a 
county  uhconstitntlcnal;  and  thus  the  con- 
stitutionality of  the  law  would  continually  be 
before  the  court  in  the  most  trivial  suits,  and 
the  decision  In  none  of  the  cases  woul'l  be 
authoritative  to  destroy  the  de  facto  existence 
and  organization  of  the  county,  because  nei- 
ther the  county  nor  the  state  would  or  could 
be  legally  a  party  In  any  of  the  suits;  and  thus 
the  public,  consisting  of  all  the  citizens  of 
the  county  or  of  the  state,  in  no  sense  a 
party  to  the  litigation,  would  have  the  Talldltf 
of  ttaelr  corjiorate  existence  determined,  or 
attempted  to  be  determined.  And  the  rale, 
we  apprehend,  would  be  no  different  If  the 
constitution  Itself  prescribed  the  manner  of 
incorporation.  Even  In  such  a  case,  ppoof 
that  a  corporation  was  acting  as  such  under 
legislative  sanction  would  be  sufficient  evi- 
dence of  right  except  as  ag^ainst  the  state, 
and  private  parties  could  not  enter  upon  ioj 
question  of  regularity  (and  In  the  case  at  bar 
the  petitioner  himself  says  tn  his  petition  tbat 
the  county  of  Blaine  is  fully  organized,  and  ia 
acting  under  such  county  organization,  with 
a  full  corps  of  officers).  Cooley,  Const  him. 
p.  310. 

Mandamus  is  not  only  an  extraordinary, 
but  in  some  respects  a  summary,  remedy, 
and  cannot  be  made  an  instrument  for  giT- 
ing  a  court  jurisdiction  of  litigation  on  col- 
lateral matters  In  an  irregular  way.  Spell 
Extr.  Rel.  i  1386.  Nor  wiU  this  writ  le 
granted  In  order  to  test  collateral  questions, 
nor  can  the  question  of  the  validity  of  an 
act  of  the  legislature  be  raised  by  an  appli- 
cation for  mandamus.  Id.  {  1440.  In  tb< 
case  of  State  v.  Douglas  Co.,  18  Neb.  50& 
26  N.  W.  315.  The  court  says:  "On  an  ap- 
plication for  a  mandamus  against  the  connty 
commissioners  of  Douglas  county  to  com- 
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pel  them  to  call  an  election  In  the  city  of 
'Omaha  for  twelve  jnstices  of  the  peace  there- 
in, there  being  six  precincts,  and  alleging 
that  the  act  reducing  the  number  of  justices 
In  BQch  city  to  three  was  nuconstltutlonal 
and  void,  held,  that  a  court  would  not  In 
that  proceeding  determine  whether  or  not 
the  act  was  In  contravention  of  the  constitu- 
tion,"—tund  proceed  to  say:  "The  presumption 
is  that  the  legislature  has  done  its  duty,  and 
that  an  act  passed  by  it  is  not  in  conflict 
with  the  constitution;  and  it  is  the  duty  of 
all  mJnisterlal  officers  to  obey  it  until  the 
act  Is  declared  invalid."  Such  questions 
should  not  be  decided  without  a  full  hear- 
ing of  parties  Interested,  and  careful  consid- 
eration of  the  entire  subject  in  a  proper  pro- 
ceeding. Mandamus  should  not  be  Issued, 
as  a  general  rule,  in  cases  where  the  right 
of  the  relator  depends  on  holding  an  act 
-of  the  legislature  unconstitutional.  14  Am. 
&  Bhtg.  Euc.  Law,  100;  People  t.  Supervisors 
of  San  Francisco,  20  CaL  581.  This  was  an 
application  for  mandamus  to  compel  the 
board  of  supervisors  of  the  city  and  county 
of  San  Francisco  to  issue  a  license  to  the  re- 
lator to  keep  an  intelligence  office  in  San 
Francisco.  The  court  says:  "The  question 
whether  the  first  section  of  the  law  of  1861, 
authorizing  the  board  of  supervisors  of  San 
Praucisco  to  license  intelligence  offices,  is 
unconstitutional,  cannot  be  raised  by  the  ap- 
pellant in  this  proceeding,  nor  when  it  be- 
comes necessary  to  decide  on  the  constitu- 
tionality of  a  law  involving  the  interests  of 
third  persons."  Smyth  v.  Tltcomb,  31  Me. 
272.  Mandamus  is  an  appropriate  remedy  to 
.Ik  employed  against  delinquent  tax  col- 
lectors to  enforce  the  performance  of  their 
duties;  nor.  In  such  cases,  can  the  respond- 
ent, as  a  ministerial  officer,  object  that  the 
act  of  the  legislature  authorizing  the  tax  is 
unconstitntional,  since  it  Is  not  within  the 
province  of  such  officers  to  determine  the 
constitutionality  of  laws;  nor  will  the  courts, 
upon  summary  proceedings  in  mandamus, 
determine  as  to  the  constitutionality  of  stat- 
utes fixing  the  rights  of  third  persons  not 
parties  to  the  suit  High,  Extr.  Rem.  143.  'in 
People  V.  Stephens,  2  Abb.  Prac.  (N.  S.) 
348,  the  court  says:  "I  may  add,  also,  to 
the  reasons  above  stated,  that  It  is  rarely, 
if  ever,  proper  to  award  mandamus  in  a 
case  in  which  it  can  only  be  done  by  de- 
claring an  act  of  the  legislature  unconsti- 
tutional. That  should'  6e  done  in  a  more 
solemn  mode  of  adjudication,  upon  a  full 
trial,  all  parties  being  In  court"  In  Maxwell 
V.  Burton,  2  Utah,  590,  the  court  says:  "The 
validity  of  the  law  which  Imposes  the  duty 
upon  the  respondent  to  enter  the  names  of 
the  persons  named  In  the  register  cannot  be 
brought  into  question  in  a  proceeding  of  this 
kind;  that  is,  by  petition  for  mandamus. 
"We  find  that  there  is  a  law  on  our  statute 
books  in  reference  to  registration,  compel- 
ling the  respondent  to  do  what  we  are  now 
asked  to  compel  him  to  undo.    We  cannot 


for  the  purpose  of  this  proceeding,  inquire 
into  Its  vaUdlty." 

From  the  cases  here  cited,  and  a  large 
number  cited  therein,  and  which  it  is  not 
necessary  here  to  quote,  it  is  apparent  that 
mandamus  is  not  the  proper  proceeding  in 
which  to  test  the  constitutionality  of  an  — 
of  the  legislature.  The  validity  of  the  act 
creating  Blaine  county  cannot  be  brought 
in  question  when  neither  the  county  Itself, 
the  officers  thereof,  nor  the  state,  are  made 
parties  to  the  suit;  nor  could  they  be  legally 
made  parties  to  this  suit  as  Is  shown  above. 
But  it  is  desired  on  the  part  of  the  petition- 
er in  this  case  to  show  the  invalidity  of  the 
acts  creating  and  organizing  Blaine  county 
and  Lincoln  county  by  the  legislature,  by 
means  of  the  journals  of  the  two  uouses 
showing  the  manner  in  which  these  acts 
were  passed.  It  is  conceded  by  both  parties 
that  these  journals  can  only  be  examined  by 
this  court  In  a  proper  proceeding,  for  the 
purpose  of  ascertaining  whether  the  provi- 
sions prescribed  by  the  constitution  were 
complied  with  in  the  passage  of  the  acts; 
and  that  the  motives  that  actuated  the  two 
houses  of  the  legislature  In  the  passage  of 
these  acts,  and  of  the  governor  in  approving 
of  them,  cannot  In  any  manner,  by  means  of 
the  *  journals  or  otherwise,  be  brought  In 
question;  and  yet  we  are  asked  to  consider 
the  two  acts  as  one,  simply  because  they  re- 
late to  the  same  subject-matter,  and  were 
considered  the  same  legislative  day,  and 
then  to  assume  that  the  motive  and  Inten- 
tion of  the  legislature  In  the  passage  of  the 
two  acts  was  to  violate  the  provisions  of  the 
constitution.  It  would  be  highly  Improper 
for  this  court  in  this  manner,  or  In  any  man- 
ner, to  question  the  motives  actuating  .he 
legislature  in  the  passage  of  any  particu- 
lar act  or  acts.  The  fact  that  these  two 
acts  passed  through  some  of  their  stages  or 
all  of  them,  on  the  same  legislative  day,  has 
no  significance.  By  an  examination  of  the 
journal,  we  will,  undoubtedly,  find  many 
acts  considered  by  the  legislature  on  the 
same  day,  and  relating  to  the  same  subject- 
matter.  It  will  scarcely  be  seriously  con- 
tended that  any  two  of  these  acts,  relating 
to  the  same  subject-matter,  should  be  by 
this  court  taken  to  be  and  considered  as  one 
act  for  the  purpose  of  assuming  that  the 
legislature  was  actuated  by  Improper  mo- 
tives in  the  passage  of  the  acts,  and  that  the 
intention  was  to  avoid  some  of  the  provi- 
sions of  the  constitution.  The  courts  are 
not  the  guardians  of  the  rights  of  the  people 
of  the  state,  except  as  those  rights  are  se- 
cured by  some  constitutional  or  statutory 
provision,  which  comes  within  the  judicial 
cognizance.  The  protection  against  unwise 
or  oppressive  legislation  within  constitution- 
al bounds  Is  by  an  appeal  to  the  justice  and 
patriotism  of  the  representatives  of  the  peo- 
ple. If  this  fail,  the  people.  In  their  sover- 
eign capacity,  can  correct  the  evil,  but  courts 
cannot  assume  their  rights.     The  court  can- 
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not  rvm  a  nee  of  opinions  upon  potats  of 
right,  reason,  and  expediency  'vrltb  tbe  law- 
making power.  Any  legislative  act  which 
does  not  enCroadi  npon  the  powers  appoiv 
Honed  to  the  other  departments  of  the  goT- 
ernment  being  prima  fade  valid  mnst  be  en- 
forced, unless  restrictions  upon  legislative 
anthorlty  can  be  pointed  out  In  vue  consti- 
tution, and  the  case  shown  to  come  wltbln 
them  In  a  proper  action;  nor. can  this  court 
taunt  for  pretexts,  nor  assume  Improper  mo- 
tives on  the  part  of  the  legislature,  nor  com- 
bine dlBTerent  and  distinct  acts  relating  to 
the  same  subject-matter,  In  order  to  afford 
tea  excuse  to  declare  such  acts  unconstltu- 
tlonaL  It  Is  only  In  extreme  cases,  and  in 
eaaes  where  the  violation  of  the  constitu- 
tion Is  BO  clear  that  it  does  not  admit  of  a 
reasonable  doubt,  tliat  the  court  will  as- 
sume to  declare  any  act  repugnant  to  the 
constitution.  In  short,  all  reasonable  pre- 
sumptions must  be  entertained,  and  all  rea- 
sonable construction  of  the  statute  must  be 
resorted  to.  In  order  to  sustain  the  acts  of 
a  co-ordinate  branch  of  the  state  govern- 
ment; remembering  at  the  same  time  that 
the  legislative  power  extends  to  all  proper 
subjects  of  legislation,  and  are  therefore  un- 
limited, except  as  they  are  restricted  by  the 
iTonstltntlon,  and  that  the  power  of  the  leg- 
islature over  municipal  corporations  is  su- 
preme and  transcendent  It  may  erect, 
change,  divide,  and  even  abolish  them  at 
pleasure,  as  it  deems  the  public  good  to  re- 
quire, unless  such  action  Is  expressly  forbid- 
den by  the  provisions  of  the  constitution. 
DiU.  Mnn.  Corp.  |  54;  Los  Angeles  Co.  v. 
Orange  Co.,  97  Cat.  329,  32  Pac.  316. 
'  Petitioner  refers  to  the  fact  that  tbe  coun- 
ties of  the  state  as  they  existed  at  the  time 
of  tbe  adoption  of  the  constitution  were  rec- 
ognized in  that  instrument  as  legsil  subdi- 
visions of  tbe  state.  This  is  true,  but  It 
does  not  follow  that  the  legislature  cannot 
«hange  those  counties,  create  new  ones,  or 
abolish  old  ones.  If,  In  so  doing,  It  does  not 
violate  any  of  tbe  provisions  of  the  constl- 
tntton.  In  short,  the  above-quoted  clause  of 
tbe  constitution  contains  no  limitation  what- 
ever npon  the  power  of  the  legislature  to 
change  the  then-existing  counties.  In  tbe 
case  of  People  v.  Qeorge  (Idaho)  26  Pac. 
983,  the  contest  was  one  of  an  entirely  dif- 
ferent character.  There  the  suit  was  brought 
by  and  In  the  name  of  the  people  of  the 
whole  county;  not  by  a  private  party,  u> 
enforce  a  private  right,  but  by  the  public, 
to  enforce  that  which  was  alleged  to  be  a 
public  right,  to  wit,  to  compel  the  auditor 
of  the  old  county  to  deliver  the  books,  rec- 
ords, and  papers  belonging  to  the  people  of 
Logan  county  to  tbe  persons  alleged  to  be 
the  constituted  authorities  of  tne  new  coun- 
ty. Tbe  respondent  demurred,  on  the  ground 
that  the  act  creating  Lincoln  county  was  un- 
constitutional. 

This  suit  being  Instituted  by  the  public  to 
enforce  that  which  was  deemed  to  be  a  r-ib- 


11c  right,  the  unconstltuflonaUty  being  al- 
leged, that  was  the  matter  in  issue,  ana 
property  so  Ths  constitutionality  of  ibe 
act  being  presumed,  it  cannot  be  questioned 
in  an  application  for  writ  of  mandate  by  a 
private  party  to  enforce  a  private  right,  par- 
ticularly so  where  there  is  another  and  ade- 
quate remedy  at  law.  The  demuner  Is  sus- 
tained, and  the  writ  denied. 

SULLIVAN  and  HUSTON,  JJ.,  concur. 


BBLLBVUB  WATER  CO.  v.  8TOCK8LA- 

0£!H,  Judge. 

(Supreme  Court  of  Idaho.     Dee.  31,  ISK.) 

PaOHIBtTION — WaKV  ImUED — OONSTITDTIOlfAL 

Law. 

1.  The  writ  of  prohibition  ia  the  coonter- 
part  of  the  writ  of  mandate,  and  snbject  to  the 
same  conditioiiB. 

2.  It  will  not  Issne  where  there  is  a  plain, 
speedy,  and  adeqnate  remedy  at  law. 

3.  The  constitationality  of  an  act  of  the  lef- 
islatnre  will  net  be  passed  upon  in  an  application 
for  writ  of  prohibition,  in  a  case  where  it  ia  not 
directly  in  Issue,  and  is  only  collateral  to  tbe 
qaestlons  in  issuo  aa  shown  by  the  petition. 

(SyliabBs  by  the  Court) 

Petition  for  writ  of  prohibition  to  restrain 
the  respondent  from  holding  court  in  Hailey 
or  In  Shoshone,  as  the  county  seat  of  Logan 
county,  or  as  the  county  seat  of  any  comity. 
Demurrer  sustained,  and  writ  denied. 

It  was  agreed,  by  counsel  npon  both  sides, 
that  these  two  cases  should  be  consldwed 
and  determined  together.  In  this  case  H.  E. 
Miller,  as  president  of  the  Bellevue  Water 
Company,  a  resident  of  BeUevue,  prays  for  a 
writ  of  prohibition  to  restrain  Judge  Stocks- 
lager,  tbe  Judge  of  district  court  for  the 
Fourth  district,  from  holding  court  at  Hailey 
or  Shoshone,  as  tbe  county  seat  of  Logan 
county,  and  to  prohibit  him  from  holding 
court  at  any  place  as  the  county  seat  of 
Blaine  county  or  Lincoln  county,  on  the 
ground  that  no  such  counties  exist,  and  al- 
leges: The  legislature  passed  two  acts,  as 
stated  in  petition  for  writ  of  mandate  ia 
Wright  V.  Kelly,  43  Pac.  565.  That  said 
acts  are  unconstitutional.  That  said  respond- 
ent Is  tbe  qualified  and  acting  Judge  of  Fourth 
Judicial  district.  In  which  is  Logan  connty. 
That  said  petitioner  has  a  suit  pending  in  the 
said  court  at  Bellevue,  and  that  it  Is  material 
and  necessary  that  said  suit  should  be  tried 
and  determined  at  Bellevne  In  Logan  county, 
and  if  not  so  tried  that  petitioner  will  sus- 
tain great  and  Irreparable  damage,  not  being 
able  to  obtain  a  trial  and  determination  of 
said  cause.  That  petitioner  demanded  of 
said  Judge  that  be  hold  a  term  of  court  at 
Hailey  as  the  county  seat  of  Altnnis  county, 
and  that  he  demanded  that  a  term  of  court 
be  held  at  Bellevue  as  the  connty  seat  of 
Logan  county.  That  this  was  refused,  and 
that  respondent  appointed  a  term  of  court 
to  be  held  In  Hailey  as  county  seat  of  Blaine 
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county,  and  In  Shoshone  as  county  seat  of 
Lincoln.  TJiat  such .  action  would  recognize 
the  acts  creating  those  counties  as  valid. 
That  respondent  replied,  to  said  demand,  that 
he  held,  and  should  continue  to  bold,  that 
the  city  of  Belleyue  was  not  tbe  county  seat 
of  Logan  or  ot  any  county,  and  that  be 
should  recognize  tbe  acts  creating  Blaine  and 
Lincoln  counties  as  valid.  That  the  parties 
whose  Interests  would  be  directly  affected 
by  this  proceeding  are  tbe  city  of  Bellevue 
and  tbe  pretended  counties  of  Blaine  and 
Lincoln..  And  he  asks  tbat  tbe  chairman  of 
each  of  tbe  boards  of  county  commissioners 
shall  be  served  with  process,  and  tbe  mayor 
of  tbe  city  of  Bellevue.  Petitioner  states,  as 
a  reason  for  the' application  to  this  court  for 
said  writ  of  prohibition,  that  this  court  Is 
tlie  only  tribunal  that  has  power  and  au- 
thority to  compel  said  Judge  to  hold  a  term 
of  court  In  Bellevue,  as  the  county  seat  of 
Logan  county,  aforesaid.  Demurrer  Is  in- 
terposed in  this  case,  also,  en  the  ground 
that  tbe  petitioner  does  not  state  facts  suf- 
ficient to  entitle  him  to  said  writ 

Hawlcy  &  Packett  and  Tbos.  Halley,  for 
petitioner.  Johnson  &  Johnson  and  B.  B. 
Kingsbury  (P.  L.  Wllilams,  Geo.  M.  Vtue- 
sons,  Atty.  Gen.,  and  V.  Blerbowec,  of  coun- 
sel), for  nespondent 

MORGAN,  0.  J.  ^ter  stating  the  facts). 
By  the  provisions  of  our  statute  "the  writ 
of  prohibition  is  made  the  counterpart  of  the 
writ  of  mandate,  •  •  •  and  arrests  the 
proceedings  of  any  tribunal,  •  •  ♦  when 
such  proceedings  are  without  or  In  excess  of 
the  Jurisdiction  of  such  tribunal."  Rev.  St. 
I  4094.  "It  may  be  Issued  by  any  court  ex- 
cept a  probaie  or  Justice's  court,  to  an  In- 
ferior tribunal,  •  *  ♦  to  all  cases  where 
there  is  not  a  plafai,  speedy,  and  adequate 
remedy  In  the  ordinary  course  of  law,  •  •  • 
upjn  the  affidavit  of  the  person  beneficially 
taiterested."  Id.  {  499S.  It  wIH  be  seen  that 
tbe  writ  Issues  only  when  the  tribunal  Is 
about  to  proceed  in  a  matter  in  excess  of  its 
Jurisdiction.  The  statute  Itself,  It  would 
seem,  answers  ev«ry  question  raised  by  the 
petition.  The  petitioner  asks  that  tbe  re- 
spondent be  restrained  from  holding  court  at 
Shoshone,  or  at  Hailey,  or  at  any  other  place, 
as  the  county  seat  of  Logan  county.  Ttie  pe- 
tition itself  shows  tbat  tbe  respondent  is 
not  proposing  or  tbreatening  to  bold  court  at 
either  of  the  places  named,  or  at  any  other 
place,  as  the  county  seat  of  Logan  county. 
Again,  petitioner  asks,  also,  that  respondent 
be  prohibited  from  holding  court  at  tbe 
county  seat  of  Blaine  county,  or  the  county 
seat  of  Lincoln  county,  on  the  ground  that 
no  such  counties  exist  It  is  among  the 
plainest  and  most  elementary  principles  of 
law  that  questions  not  Involved  In  the  de- 
termination of  a  suit  should  not  be,  and  can- 
not be,  decided  therein  by  any  court,  from 
the  highest  to  tbe  lowest    The  petitioner,  in 


his  petition,  does  not  ahow  tbat  be  has  any 
interest  whatever,  greater'or  more  than  any 
other  citizen  or  individual.  In  tbe  question 
as  to  whether  the  acts  creating  Blaine  or 
Lincoln  county  are  constitutionaL  Nor  does 
he  show  tbat  he  has  any  interest  whatever  in 
the  determination  of  such  question.  The  pe- 
titioner states  that  the  Bellevue  Water  Com- 
pany,  of  which  he  is  president  has  a  suit 
pending  ngalnst  the  city  of  Bellevue  in  the 
county  of  Logan,  and  that  It  is  material  and 
necessary  tbat  said  suit  should  be  tried  in 
said  Logan  county,  and  if  such  is  not  done 
that  plaintiff  will  sustain  great  and-  irrepar- 
able injury  by  not  being  able  to  obtain  a 
trial  of  said  suit  Section  8  of  the  act  creat- 
ing Blaine  county  has  tbe  following  provi- 
sion: "All  actions,  prosecutions,  and  legal 
proceedings  of  all  kinds  whatsoever  now 
pending  in  either  Altnras  or  Logan  county 
shall  be  continued  maintained  and  prosecut- 
ed in  the  new  county  of  Blaine."  Blaine  is 
an  organized  county,  with  a  full  corps  of 
officers,  and  is.  In  fact  a  de  facto  county,— 
a  de  facto  municipal  corporation,— with  a 
county  seat  at  Hailey,  with  terms  of  court 
fixed  and  holden  at  said  cotmty  seat,  in  said 
county.  Whether  constitutional  or  not  aH 
tbe  Judicial  machinery  Is  In  full*  and  com- 
plete operation.  The  suit  of  the  petitioner, 
then,  may  be  tried  at  Hailey.  There  appears 
no  reason  in  the  petition  why  it  may  not 
be  as  well  and  as  speedily  tried  in  Hailey  as 
In  Bellevue.  The  plaintiff  baa,  then,  a  plain, 
speedy,  and  adequate  remedy  at  law. 
Where  such  Is  the  case  tbe  writ  cannot  is- 
sue.   Rev.  St  t  4995. 

All  the  authorities  quoted  In  the  case  of 
the  petition  for  writ  of  mandate,  on  this 
branch  of  the  case,  apply  with  equal  force 
and  pertinency  to  the  application  for  writ 
of  prohibition.  No  statement  is  made  to  the 
petition  which  todlcates  to  the  slightest  de- 
gree tbat  the  constitutionality  of  tbe  acts 
creating  Blaise  and  Lincoto  ooontles  is  to 
any  way  involved  In  the  suit  of  petitioner 
against  the  city  of  Bellevue.  The  constitu- 
tionality of  these  acts  not  being  Involved  to 
tbe  said  action  to  any  way  wliatever,  it  is 
a  matter  not  even  collateral  to  the  pending 
appUcatioB.  If  It  were  a  ooUateral  lasne.  It 
eeuld  not  be  determtoed,  to  deterBtinlng  this 
application,  as  the  constitutionality  of  an 
act  cannot  be  determined  when  it  is  only 
collateral  to  a  pending  suit,  and,  more  es- 
pecially, when  the  pending  action  is  an  ap- 
plication for  writ  of  probiblUoB.  All  tbe  au- 
thorttiea  upon  this  point  quoted  to  the  ap- 
plication for  writ  of  mandate,  apply  again 
with  equal  force  and  pertinency  to  the  pres- 
ent application.  Any  opinion  rendered  in  re- 
gard to  tbe  constitutionality  of  these  acts 
would  be  obiter  dictum  simply,  not  binding 
on  this  court  nor  any  other.  The  writ  of 
prohibition  will  not  Issue  where  the  act  to 
be  restrained  has  already  been  performed, 
even  where  the  act  has  been  performed  duF- 
tog  tbe  pendency  of  the  application  for  the 
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writ,  for  the  reason  that  the  writ  would  b« 
without  any  effect  whatever.  San  Jose  Sav. 
Bank  t.  Sierra  Lumber  Co..  63  Cal.  179; 
JJore  V.  Superior  Court,  64  CaL  S45,  28  Pac. 
117;  18  Am.  &  Kag.  Enc.  Law.  278.  The 
terms  of  court,  both  In  Blaine  and  Lincoln 
counties,  sought  to  be  restrained,  have  al- 
ready  been  held. 

Petitioner  further  alleges  that  the  said  ac- 
tion of  the  district  court  will  be  highly  In- 
jurious to  the  residents  and  taxpayers  of 
Logan  county,  and  will  be  Injurious  to  the 
Bellevue  Water  Company,  plaintiff  herein. 
In  that  It  will  prevent  this  plaintiff  from  hav- 
ing a  trial  of  said  cause  before  a  tribunal 
having  a  legal  existence.  It  what  respect 
the  holding  of  a  term  of  court  In  Hailey  will 
be  Injurious  to  the  residents  and  taxpayers 
of  Logan  county  Is  not  shown,  and  we  can- 
not assume  or  presume  any  Injury  not  al- 
leged or  shown.  If  the  plaintiff  should  ob- 
tain a  judgment  against  the  city  of  Bellevue 
In  Blaine  county,  and  at  Hailey,  It  would 
be  as  valid  and  binding  as  if  it  were  ob- 
tained at  Bellevue,  as  the  petition  states 
facts  which  show  that  Blaine  county  Is  fuUy 
organized  as  a  municipal  corporation,  and  Is, 
as  was  said  above,  a  de  facto  county,  and 
the  acts  ot  the  court  while  holding  Its  ses- 
sion at  Hailey  are  as  valid  and  binding  up- 
on litigants  as  If  held  In  any  other  county 
within  Its  jurisdiction.  In  short,  it  does  not 
appear  that  the  constitutionality  of  the  acts 
creating  Blaine  county  or  Lincoln  county  is 
Involved  In  any  way  In  petitioner's  suit 
against  the  city  of  Bellevue.  It  does  appear 
that  the  petitioner  has  a  plain,  speedy,  and 
adeanate  remedy  at  law.  It  does  not  ap- 
pear that  the  district  court  of  the  Fourth 
Judicial  district  Is  proceeding,  or  Is  about  to 
proceed.  In  any  way  In  excess  of  Its  juris- 
diction. Hie  demurrer  must  be  sustained, 
and  the  writ  denied,  and  It  is  so  ordered. 

SULLIVAN  and  HUSTON,  JJ.,  concur. 


PBNNT  T.  NBZ  PBROES  COUNTY. 

(Supreme  Court  of  Idaho.     Dec  31,  1896.) 

Apfbal— Waivbr  or  RsquiRiidNTS— DiRmsaii. 

1.  When  the  record  falls  to  show  a  compli- 
ance with  the  statutes  or  the  rules  of  this  court 
in  the  taking  of  an  appeal,  the  appeal  will  be  dis- 
missed. 

2.  A  failure  to  comply  with  the  provMons 
of  the  statutes  or  the  rales  of  this  court  in  tak- 
ing an  appeal  cannot  be  cured  by  stipalation.    . 

(Syllaboa  by  thb  Court) 

Appeal  from  district  court,  Latah  county; 
W.  O.  Piper,  Judge. 

Action  by  George  S.  Penny  against  Nez  Per- 
ces  county.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Appeal  dismissed. 

Jas.  W.  Reid,  for  appellant.  Geo.  M.  Par^ 
sons,  Atty.  Gen.,  and  Clay  McNamee,  Dlst 
Atty.,  for  respondent 


HUSTON,  J.  The  transcript  In  this  cue 
comes  to  us  In  such  questionable  shape  tbat 
it  Is  extremely  difficult  for  us  to  leaib  there- 
from just  what  the  real  status  of  the  case 
In  this  court  is.  Counsel  seem  to  have  an 
Idea  that  the  appellate  jurisdiction  of  this 
court  Is  controlled,  o...  at  least,  directed,  by 
stipulations  of  counseL  The  statutes  pre- 
scribe the  means  by  which  the  appellate 
powers  of  this  court  can  be  invoked,  and  In 
no  other  way  can  such  power  or  jurisdiction 
be  made  available.  The  case,  as  appears 
from  the  record,  was  beard  by  the  jndge  of 
the  district  court,  without  a  jury,  upon  an 
agreed  statement  of  facts.  The  court  fiDd» 
the  facts  different  from  what  is  set  forth  la 
the  agreed  statement;  as,  for  Instance,  tbe 
agreed  statement  of  facts  contains  the  fol- 
lowing: "That  after  receiving  the  said  war- 
rants from  the  said  several  parties,  as  herein- 
before stated,  on  or  about  the  middle  of 
June,  1892,  and  for  a  lon§  time  prior  thereto, 
plaintiff  tiad  all  and  each  of  said  warrants 
deposited  m  the  safe  of  J.  D.  C.  Thiessen.  ta 
his  saloon  In  the  city  of  Lewlston,  county 
and  state  aforesaid,  and  that,  on  the  16th 
day  of  June,  1882  tbe  said  safe  of  the  said 
Thiessen  was  blown  open  and  Tobbed  of  its 
contents,  while  the  said  county  warrants  ' 
were  deposited  therein,  and  all  and  each  of 
the  said  warrants  were  taken  by  the  persons 
who  robbed  tbe  safe,  and  were  destroyed  by 
said  persons."  The  eighth  finding  of  the 
court  is  "that  George  Penny  swears  that 
after  receiving  the  said  warrants  as  afore- 
said," etc.,  and  then  follows  the  same  lan- 
guage used  in  the  statement  of  facts  above 
given.  Now,  It  appears  from  the  record  tbat 
no  witnesses  were  sworn  In  the  case.  It 
was  submitted  upon  an  agreed  statement  of 
facts.  If  George  Penny  swore  as  stated  in 
the  said  finding, .  it  must  have  been  In  bis 
complaint,  or  in  tbe  exhibit  attached  to  said 
complaint;  and  it  is  evident  counsel  agreed 
that  such  statement,  whether  sworn  to  or 
not,  was  true,  and  it  would  seem  that  it 
should  have  been  so  accepted  by  the  trial 
cotirt.  Otherwise,  the  findings  of  fact  of  the 
court  are  In  accord  with  the  agreed  state- 
ment of  fncts.  The  court  finds,  as  conclu- 
sion of  law,  "that  the  said  board  of  county 
commissioners  tiave  no  authority  to  issue 
warrants  In  Hen  of  those  alleged  to  liare 
been  lost,  as  in  the  complaint  set  forth,  un- 
less especially  empowered  so  to  do  by  express 
provisions  ot  the  statute."  Then  follows,  in 
the  record,  what  Is  denominated  therein  a 
"decree,"  wherein  "it  Is  ordered,  adjudged, 
and  decreed  tbat  the  said  complaint  be  dis- 
missed, that  the  plaintiff  take  nothing  tbere- 
by,  and  that  the  defendant  be  entitled  to 
judgment  for  Its  costs  in  the  above  entitled 
action.  [Signed]  W.  G.  Piper,  District  Jndge. 
Dated  this  20th  day  of  January,  1884."  Im- 
mediately following  the  above  there  appears 
what  Is  denominated  in  the  record  a  "judg- 
ment," which,  after  stating  the  preliminary 
facts,  closes  as- follows:  "Wherefore,  by  res- 
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^on  of  the  law  and  the  premises  aforesaid, 
it  is  ordered,  adjudged,  and  decreed  tbat  the 
said  complaint  in  tliis  action  be  dismissed, 
that  the  plaintiff  take  nothing  thereby,  and 
tbat  the  said  defendant  do  bare  and  recover 
uf  and  from  the  said  plaintiff  its  costs  and 
disbursements  in  tliis  action.  [Signed]  W. 
G.  Piper,  District  Judge.  Judgment  filed 
25th  day  of  February,  1894."  The  notice  of 
appeal  is  from  the  Judgment  only.  It  is 
dated  January  25, 1(95,  and  served  February 
25,  1895.  There  Is  no  evidence  in  the  record 
that  it  was  ever  filed.  Tbere  is  contained 
in  the  transcript  a  stipulation,  signed  by  the 
attorney  for  the  plaintiff  and  the  district  at- 
torney, which  would  seem  to  have  been 
made  for  (be  purpose  of  curing  the  defects  in 
the  record.  We  cannot  recognize  this  kind 
of  Btipulatioa  In  the  first  place,  such  a 
stipulation  Ignores  the  plain  provisions  of 
the  statute,  and  seeks  to  establish  Jurisdic- 
tion in  this  court  by  stipulation  of  parties. 
This  cannot  be  done.  Again,  we  cannot  rec- 
ognize stipulations  entered  into  by  a  district 
attorney  after  a  case  has  passed  out  of  the 
Juriadict'.on  of  the  district  court  Such  a 
course  is  not  only  not  in  accordance  with 
law,  but  is  embarrassing  to  the  officer  whose 
duty  It  is  to  attend  to  those  cases  in  the 
supreme  court,  as  well  as  to  the  court  itself. 
We  find  ourselves  in  this  condition  in  this 
case:  The  record  shows  conclusively  tliat  no 
appeal  was  taken  within  the  time  prescribed 
by  the  statute,  and  yet  the  district  attorney 
has  assumed  to  fttlpulaie,  in  a  case  in  which, 
if  lUs  stipulation  states  the  truth,  he  had  no 
legal  right  to  stipulate  that  the  appeal  was 
taken  In  time,  and  the  record  contains  a 
written  acceptance  of  service  of  the  notice 
of  appeal,  signed  by  the  district  attorney, 
dated  February  25,  1895,  a  full  month  after 
the  time  had  expired  for  taking  an  appeal 
from  the  Judgment,  If  any  Judgment  was 
ever  entered,  which  does  not  appear  from  the 
record.  It  is  unpleasant  for  us  to  be  con- 
stantly dismissing  appeals  because  of  a  non- 
compliance with  the  statutory  provisions  and 
the  rules  of  the  court.  But  neither  leniency 
nor  admonition  by  the  court  seems  to  have 
any  effect  Over  our  own  rules  we  have 
control,  bnt  we  have  no  authority  to  set 
aside  or  vary  the  positive  enactments  of  the 
statute,  or  permit  it  to  be  done  by  others. 
In  this  case  the  appeal  is  from  the  Judgment. 
There  is  no  statement  which  we  can  consid- 
er. There  is  no  bill  of  exceptions.  The  rec- 
ord does  not  show  any  motion  for  a  new 
trial,  but  contains  a  stipulation,  signed  by 
the  attorneys,  to  the  eff^t  "that  motion  for 
new  trial  is  considered  as  made,  and  the 
ruling  and  order  of  the  court  therein  may  at 
once  be  made  without  notice,"  and  this  stip- 
ulation is  entered  into  March  6,  1894,  and 
notice  of  appeal  was  served  on  February  25, 
1895.  We  cannot  indulge  this  kind  of  prac- 
tice. The  people  of  Nes  Perces  county  have 
interests  here  which  should  not  be  over- 
looked, and  they  have  the  same  right  to  in- 


sist upon  a  compliance  with  the  law  tbat  an 
individual  wouid  have  The  appeal  is  dis< 
missed,  without  costs  in  this  court 


MOBQAN.  O.  J., 
cur. 


and  SULUYAN.  J.,  con- 


FALK-BLOOH    MERCANTELBJ   CO.    v. 
BRANSTETTER,  Sheriff. 

(Supreme  Court  of  Idaha     Jan.  23,  1886.) 

Lbvt  ot  Warr  o»  Attaohmbnt— Cbattbl  Mobt^ 
OAOE— Pbioritt  or  Lisy— Posaicaaioir  and 

COSTODT  O*  PHOPBRTT. 

Under  the  it-vy  of  a  writ  of  attachment 
on  personal  property,  if  the  custody  and  posses- 
sion  thereof  is  such  as  to  enable  the  officer  to 
hold  the  property  and  subject  it  to  the  order  of 
the  court  iwning  the  writ,  it  la  sufficient  to 
create  a  Uen  Utereon  prior  to  a  lien  of  a  chattel 
mortgage  executed  and  filed  subsequent  to  mak- 
ing the  levy  of  the  writ,  but  prior  to  taking  ac- 
tual possession  of  all  of  the  property  on  which 
said  writ  was  levied,  provided  the  officer  proceeds 
with  reasonable  diligence  to  reduce  ail  of  such 
property  ti  his  actual  possession,  and  does  so 
reduce  It. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ada  county;  J. 
H.  Richards,  Judge. 

Action  by  the  Falk-Bloch  Mercantile  Com- 
pany against  H.  G.  Branstetter,  sheriff,  for 
damages  for  conversion  of  personal  property 
claimed  to  be  subject  to  the  lien  of  a  chattel 
mortgage.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Hawley  &  Puckett,  for  appellant  Geo.  H. 
Stewart  and  S.  L.  Tipton,  for  respondent 

SULLIVAN,  J.  This  action  was  brought 
by  the  Falk-Bloch  Mercantile  Company 
against  H.  -C.  Branstetter,  as  sheriff,  to  re- 
cover the  sum  of  $850  as  damages  alleged  to 
have  accrued  by  reason  of  the  levy  and 
seizure,  under  a  certain  writ  of  attachment, 
in  the  suit  of  McConnell  v.  Lawson  and  Wil- 
liams, of  certain  electric  light  poles,  upon 
which  the  respondents,  the  Falk-Bloch  Mer- 
cantile Company,  claimed  to  have  a  lien  by 
reason  of  a  certain  chattel  mortgage.  The 
defense  was  that  the  chattel  mortgage  was 
given  to  defraud  creditors  of  the  mortgagors, 
and  that  the  seizure  of  said  poles,  under  said 
writ  of  attachment  was  made  prior  to  the 
filing  of  said  chattel  mortgage.  The  cause 
was  tried  by  the  court  with  a  Jury,  and  re- 
sulted in  a  verdict  and  Judgment  for  plain- 
tiff in  the  sum  of  $750.  A  motion  for  a  new 
trial  was  overruled.  This  api>eal  Is  from  the 
Judgment  and  order  denying  the  motion  for 
a  new  trial. 

The  following  facts  appear  from  the  record: 
Suit  was  brought  by  one  C.  S.  McConnell 
against  J.  H.  Lawson  and  Ben  Williams,  Id 
the  probate  court  of  Ada  county,  and  a  writ 
of  attachment  Issued.  On  May  8,  1893,  said 
writ  was  placed  in  the  hands  of  Branstetter, 
as  sheriff,  for  service.  It  appears:  That 
said  Lawson  and  Williams  had  several  hun- 
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dred  telephone  or  electric  ligbt  poles,  nil  ot 
frbich,  except  24,  were  In  Bolsd  river,  be> 
tween  -vehat  is  known  as  tbe  "Upper  BolsA 
Wagon  Bridge"  and  tbe  mouth  of  Moore's 
creek,  a  distance  of  about  20  miles,  which 
I>oles  were  being  floated  down  said  river  to 
said  bridge,  and,  when  they  reached  the 
bridge,  were  being  taken  out  and  piled  on  the 
bank  of  the  river  by  Lawson  and  Williams. 
That  on  the  evening  of  tbe  9tb  of  May,  1893, 
the  said  sheriff  went  to  said  bridge  and  serv- 
ed the  summons  in  said  suit  of  McConneU  v. 
Lawson  and  Williams  on  said  defendants, 
and  levied  said  writ  of  attachment  on  24 
of  said  poles,  which  he  found  piled  on  the 
bank  of  the  river  near  said  bridge.  There- 
upon Lawson  and  Williams  Informed  the 
sheriff  that,  "If  that  is  the  way  they  are 
going  to  act,  we  will  have  nothing  more  to 
do  with  them  [the  poles],"  and  left  the  place. 
Tbe  sheriff  put  a  man  In  charge  of  said  24 
poles  after  making  tbe  levy.  On  the  follow- 
ing morning.  May  10th,  the  sheriff  sent  his 
deputy,  Mr.  Duncan,  to  said  bridge,  and  it 
appears  from  bis  testimony  that  he  went  to 
said  bridge  and  found  one  O.  0.  Allen  there, 
and  Informed  him  that  he  bad  come,,  as  dep- 
uty sheriff,  to  attach  tbe  logs  in  the  river, 
and  that  he  appointed  Allen  keeper,  with  In- 
structions to  take  possession  of  the  logs  In 
tbe  name  of  tbe  sheriff,  as  they  came  down 
the  river,  and  agreed  to  pay  him  $3  per  day 
for  his  services.  Tbe  return  on  the  writ  of 
attachment  shows  that  the  writ  was  served 
at  10  o'clock  a.  m.,  on  May  10,  18S)3.  That 
thereafter  the  men  employed  by  the  sheriff 
began  taking  said  poles  from  the  river  (as 
In  floating  down  the  river  they  reached  a 
point  at  or  near  said  bridge),  and  continued 
so  to  do  until  all  of  said  poles  were  taken 
therefrom.  It  appears  from  the  testimony 
of  Cliarles  McConneU  that  he  went  with  tbe 
deputy  sheriff,  Duncan,  on  the  morning  of 
May  10,  1883,  to  the  bridge  above  referred 
to;  that  tbey  arrived  there  l>etween  9  and  10 
o'clock  a.  m.  of  that  day;  tliat,  when  they 
arrived,  these  men  were  out  in  tbe  river 
catcliing  logs;  that  tbey  signaled  them  to 
come  in,  and,  when  tbey  came,  the  deputy 
sheriff  instructed  said  Allen  to  employ  men 
to  take  the  logs  out  of  tbe  river,  and  ap- 
pointed him  (Allen)  foreman.  It  appears  that 
said  poles  bad  been  put  in  Bol86  river  at  or 
near  the  mouth  of  Moore's  creek  for  the  pur- 
pose  of  floating  them  down  said  river  to 
Bois4  City,  to  be  disposed  of  there  for  elec- 
tric ligbt  purposes.  The  record  shows  that, 
after  tbe  service  of  the  summons  on  Law- 
son  and  Williams,  on  the  evening  of  May  9, 
1893,  they  gave  no  more  attention  to  the 
banking  of  said  poles;  that  they  went  to 
Boisd  City,  and,  between  10  and  11  o'clock 
a.  m.  of  tbe  10th  day  of  May,  1893,  executed 
the  chattel  mortgage,  above  referred  to,  to 
the  Falk-Bloch  Mercantile  Company,  to  se- 
cure the  payment  of  $730;  that  said  mort- 
gage was  filed  in  the  office  of  tbe  county  re- 
corder of  Ada  county  at  10  minutes  after  11 


o-'clock  OS  said  lOtb  day  of  May,  and  within 
a  half  an  hour  thereafter  the  sheriff  was  no- 
tified that  said  mortgage  had  been  executed 
and'  filed.  The  main  contention  of  appellant 
is  that  the  writ  of  attachment  was  levied, 
and  that  there  was  a  valid  sutMistIng  lien 
thereunder,  on  said  poles,  before  the  chattel 
mortgage  became  a  lieu  thereon;  while  tbe 
respondent  contends  tlmt  the  lien  under  the 
writ  was  valid  as  to  tbe  24  poles  found  on 
the  bank  of  tbe  river,  but  that  it  was  not 
valid  as  to  the  poles  which  were  floating 
down  the  river  at  the  time  the  mortgage  was 
filed  in  the  recorder's  office. 

Tbe  poles  were  put  in  the  river  20  miles  or 
more  above  the  point  where  it  was  intended 
that  they  should  be  and  were  taken  out,  and 
while  floating  down  the  rtver  were  scattered 
along  the  river  for  that  distance.  Men  with 
skiffs  were  guarding  tbe  river  at  the  latter 
point,  and  catching  and  banking  the  poles 
as  they  arrived.  Twenty-four  poles  bad  been 
taken  out  and  banked  at  the  time  of  the  levy 
of  said  writ,  and  thereafter  the  employes  of 
the  sheriff  took  entire  charge  and  control  of 
said  work,  and  prosecuted  it  with  reasona- 
Ue  diligence  until  actual  possession  was 
taken  of  all  of  said  poles.  Subdivision  3  of 
section  4807,  Rev.  St.  (which  section  provides 
the  manner  of  levying  writs  of  attachment), 
is  as  follows:  "Personal  property,  capable 
of  manual  delivery  must  be  attached  by  tak- 
ing the  same  into  custody."  I  think  the  acts 
of  the  sheriff  in  this  case.  In, making  tlie  levy 
of  the  writ,  taking  into  consideration  tbe 
situation  and  location  of  said  property,  and 
tbe  diligence  exercised  by  him  In  taking 
them  Into  actual  possession,  show  a  suffi- 
cient compliance  with  the  provisions  of  said 
section  to  create  a  lien  upon  the  personal 
property  referred  to  prior  to  that  created  by 
said  mortgage.  The  most  of  said  property 
consisted  of  loose  poles  floating  down  Bolsfi 
river,  and  scattered  along  the  river  for  a  dis- 
tance of  20  miles  above  said  bridge.  Tbe 
sheriff  took  actual  possession  of  24  of  said 
poles  that  had  been  taken  out  of  the  river 
and  tmnked,  and  employed  men  to  catch  and 
bank  the  remainder  as  tbey  arrived  at  said 
bridge.  After  the  banking  of  said  24  poles 
and  the  service  of  tbe  summons,  the  owners 
quit  the  work  that  was  necessary  to  save 
tbe  poles  still  In  the  river,  and  left  the  sher- 
iff in  complete  control  thereof. .  Tbey  went  to 
Bols4  City  and  there  sought  to  defeat  tbe 
attachment  by  executing  the  chattel  mort- 
gage above  referred  to.  When  said  mortgage 
was  given,  the  mortgagee  and  mortgagors 
all  knew  that  many  of  said  poles  were  fioat- 
ing  down  said  river.  They  made  no  effort 
to  bank  them,  and  thus  save  them,  nor  offer- 
ed so  to  do.  Apparently,  they  were  perfectly 
willing  that  the  sheriff  should  do  tliat  at  bis 
own  expense,  and,  in  case  he  failed  to  pro- 
duce them,  on  demand,  to  satisfy  tbe  condi- 
tions of  said  mortgage,  tbey  would  hold  blm 
for  thfeir  value.  But,  regardless  of  these 
facts,  I  think  tbe  custody  .acquired  by  the 
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officer  waa  ench  as  to  enaMe  bfcn  to  boM  titM 
property,  and  snblect  It  to  tbe  order  of  ttw 
court  that  Issued  the  writ,  and  to  create  a 
lien  thereon  prior  to  that  of  said  mortgage. 
See  Hemmenway  v.  Wheeler,  26  Am.  'Dec. 
411;  Mills  T.  Camp,  36  Aia.  Dec  488.  In  oor 
▼lew  of  this  case.  It  is  not  necessary  for  m 
to  pass  upon  all  of  the  errors  assigned,  as 
the  ylew  ah<ive  expressed  fndtcates  that  tbe 
Uen  under  the  attachment  was  prior  to  that 
of  the  chattel  mortgage.  Tbe  jadgoaent  of 
the  court  below  is  reversed,  with  instruc- 
tions to  that  court  to  enter  Judgment  in  favor 
of  the  appellant,  Branstetter,  In  accordance 
with  tbe  views  expressed  in  this  opinion. 
Costs  awarded  to  appellant 

If  OBGAN,  O.  J.,  and  HUSTON,  X,  eoncor. 


NEW  MEXICO  ENSOR  RBMBDT  00,  V. 
HOBSON  et  al. 

(Sivreme  Court  of  Idaho.     Jan.  29,  1886.) 

Amtoii'os Hots— Fraod— Bora  FidbPubobuvb. 
Evidence  examined,  and  held  to  be  suffi- 
cient to  authorise  fcubmisaion  to  jni7,  and  that 
the  conrt  erred  in  taking  case  from  jury. 
(Syllabus  by  tbe  Court) 

Appeal  from  district  court,  Bandock  cmin- 
ty;  D.  W.  Btandrod,  Judge. 

Action  by  tbe  New  Mexico  ISttsdr  Remedy 
Company  against  Newton  C.  Hobson  and  an- 
other on  a  note.  From  a  Judgment  for  plain- 
tiff, and  an  order  denying  a  new  trial,  de- 
fendants appeal.    Reversed. 

E.  P.  Blickensderfer,  for  appellants.  Eden 
ft  Terrell,  for  respondent 

HUSTON,  J.  This  is  an  appeal  from  a 
Judgment  of  the  district  court  for  Bannock 
county,  and -from  the  order  refusing  a  new 
trial.  Tbe  facts,  as  they  appear  from  the 
record,  are  substantially  as  follows:  Some 
time  in  the  year  1802,  certain  persons  (five 
Id  number)  organized,  under  the  laws  of 
Idaho,  a  corporation  known  as  tbe  New 
Mexico  Ensor  Remedy  Company.  The  «9- 
tensible  purpose  of  this  company  was  to  car- 
ry the  beneficence  of  What  is  commonly 
known  as  the  "Jag  cure"  into  the  benighted 
regions  of  the  territory  of  New  Mexico.  It 
appears  from  tbe  record  that  the  five  per- 
sons aforesaid  bad  purchased  from  Dr.  En- 
sor, tbe  alleged  discoverer  of  the  wonderful 
panacea  of  inebriety,  his  secret,  prescrip- 
tion, dose,  or  whatever  it  may  be  called,  and, 
being  Imbued  with  the  spirit  of  altruism, 
they  were  solicitous  of  dispensing  the  bless- 
ing amf-ng  tbe  less  fortunate  people  of  New 
Mexico.  To  carry  out  this  laudable  purpose, 
the  aforeMld  COtDoratlon  was  formed,  with 
a  capital  ot  fSO.OOO.  The  shares  were  Su,- 
000,  at  a  'par  value  of  $1  per  share.  The 
freasmy  'of  fke  oottxmtion  not  being  ple- 
tberfc  of  Wtelth  (that  is,  r«ady  cash),  it  was 


agteefd  that  eaoh  of  the  five  erij^nal  ccvpo- 
rators  should  take  1,200  shares  of  the  capi- 
tal stock,  to  dispose  of  as  he  should  see  fit, 
to  remunerate  him  for  his  original  "lay  out" 
The  "president,"  and,  as  it  would  appear, 
the  moving  spirit  of  the  enterprise,  was  a 
peirsoB  ycleped  "Dr."  Crosier.  Crosier,  'hav- 
ing acted  as  the  physician  of  .the  defendants, 
and  having  established  the  confidence  which 
usually  follows  that  relation,  to  manifest 
hiB  seal  for,  and  his  Interest  in,  the  pecuniary 
welfare  of  his  said  patients,  the  defendants, 
proposed  to  Improve  their  financial  condi- 
tion by 'allowing  them  to  become  purchasers 
of  200  shares  of  the  capital  stock  of  said  cor- 
'I>oratlon.  And  the  more  completely  to  di- 
vest this  offer  of  any  Seeming  ben^t  to 
himself,  and  that  his  only  'motive  was  to 
benefit  the  defendants,  he  assured  them  that 
the  btock  he  proposed  to  sell  them  was  pre- 
ferred btdek,  and  would  receive  dividends  In 
advance  of  any  other  stock.  Induced  by, 
and  relying  npon,  the  representations  of  the 
baicm>lent  "Dr.,"  the  defendants  wfere  In- 
dmcM  to  pur(AaBe  200  shores  of  'the  oapttal 
stock  of  the  Mew  Mexieo  EUsor  Remedy 
Company,  and  to  give  in  payment  therefor 
their  promissory  note  for  <tbe  sum  of  $200, 
with  interest  at  the  rate  of  12  per  cent  .per 
annum,  and  a  reasonable  attorney's  fee. 

It  la  virtually  conceded  by  respondent  that 
"Dr."  Crozler  perpetrated  a  fraud  upon  the 
'defendants,  but  It  Ia  claimed  that  suoh  fraud 
does  not  attach  to  plaintiff,  as  the  owner 
and  holder  of  the  note  and  mortgage.  Tbe 
evidence  of  W.  P.  B'isher,  who  appears  to 
have  been  one  of  tbe  original  corporators, 
and  is  now,  we  infer,  a  sort  of  administrator 
de  bonis  non  of  the  whilom  corporation,  is 
as  follows:  "This  is  the  note  sued  on  in  tbe 
complaint,  -purchased  from  Dr.  Crosier  by 
the  company.  The  company  purchased  the 
note  from  Dr.  Groeier  In  December,  1892,  be- 
fore Its  maturity."  Mr.  Fisher  -testifies  as 
follows:  "There  was  a  pool  formed  by  the 
five  original  promoters,  as  Individuals,  for 
the  purpose  of  selling  some  of  our  individual 
private  Stock,  and  It  was  agreed  between  :u8 
that  the  money  from  such  Sale  should  be 
divided  equally  among  all  In  the  pool."  This 
note  and  mortgage  were  palpably  *'Dr." 
Croeier's  contribution  to  the  pool.  At  the 
time  of  the  alleged  sale  and  transfer  of  the 
note  and  mortgage,  "Dr."  Crozier  was  the 
president  of  the  corporation,  and  tbe  sale 
Is  explained  by  Fisher  as  follows:  "In  ex- 
planation of  what  took  place  at  the  time  of 
purchase,  I  will  say:  Along  In  December 
this  company  wanted  money  to  start  busi- 
ness. We  had  a  note  of  J.  S.  Chevigney, 
but  could  not  get  cash  on  It  at  tbe  bank. 
This  note  was  for  $250.  It  was  suggested  by 
Crozier  that  be  would  as  soon  have  the 
Chevigney  note  as  Hobson's,  and.  as  Hob- 
son's  note  was  secured  by  a  mortgage,  we 
thought  It  could  be  cashed  at  bank;  so  we 
traded  for  it."  It  appears  that,  soon  after, 
all  of  the  original  promoters,  exe^t  Fi«h«r 
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and  Mrs.  Palmer,  who  are  reaidenta  of  Ban- 
nock county, 

"Folded  their  tents  like  the  Arabs, 
And  as  silently  stole  away." 

But  it  lb  contended  by  respondent  that  de- 
fendants never  proffered  a  return  of  the 
Steele  for  whlc])  the  note  and  mortgage  wera 
given.  It  appears  by  the  testimony  of  sev- 
eral witnessea — two,  at  least,  of  whom  are 
Btoclsholders  and  officers  of  the  corporation— 
that  the  stock  had  no  value  whatever.  And. 
besides,  It  appears  from  the  record  that  de- 
fendants had  not  only  offered  to  return  the 
200  shares  of  the  stock  to  the  company  on 
delivery  or  concellatlon  of  their  note  and 
mortgage,  but  had  also  offered  to  add  there- 
to 600  shares  of  said  stock  which  the  con- 
scientious "Dr."  Orozler  bad  given  them  to 
placate  them.  It  would  seem,  until  he 'was 
able  to  "get  out"  We  think,  with  the  evi- 
dence set  forth  in  the  record  before  It,  It 
was  error  for  the  district  court  to  take  the 
case  from  the  Jury.  The  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded, with  costs  to  appellants. 

MORGAN,  d.  3.,  and  SULLIVAN,  J.,  con- 
cur. 


LBVAN    r.    THIRD    DISTRICT    COURT 
et  aL 

(Supreme  Court  of  Idaho.     Jan.  24,  1886.) 

CosTKMPT  Prooskdinos— Appbai— 'Wbbs  Libs— 

WbIT  of  RBVIBW— PUKISaMBNT. 

1.  When  the  district  coart.  In  contempt 
proceedings,  keeps  trithin  its  Jnrisdiction,  and 
there  is  no  abnse  of  the  discretion  vested  in  said 
conrt,  there  Is  no  appeaL  Nor  will  a  writ  of  re- 
view lie  in  snch  case. 

2.  When,  however,  the  district  conrt  exceeds 
its  Jurisdiction,  the  case  may  be  brought  to  tliis 
conrt  by  writ  of  review.  Section  S164.  Rev.  St. 
Idaho,  prescribes  the  paninhment  that  may  be 
inflicted  by  the  court  upon  the  person  gnWtj  of 
contempt,  and  mast  be  held  to  be  a  limitation 
of  the  power  of  the  court  to  punish  the  person 
so  found  gniity,  and  must  also  be  held  to  be  a 
negation  of  all  other  modes  of  punishment. 

(Syllabus  by  the  Court.) 

Writ  of  review  by  D.  B.  Levan  against  the 
Third  district  court  in  and  for  Boisd  county 
(J.  H.  Richards,  Judge)  and  others.  Judg- 
ment modified. 

The  petitioner  was  cited  to  appear  before 
the  court  for  contempt  In  disobeying  the  or- 
der of  the  court.  He  pleaded  not  guilty.  An 
Investigation  was  thereupon  had,  and  evi- 
dence taken,  with  the  result  that  the  pe- 
titioner was  found  guilty  of  contempt  of 
court.  It  was  further  found  that  In  com- 
mitting said  contempt  the  petitioner  had 
stopped  or  delayed  the  survey  of  mining 
property  which  had  been  ordered  by  the 
court;  that  in  so  doing  he  had  damaged  the 
party  making  the  survey,  namely,  .Tohn  Han- 
son et  al.,  plaintiffs  In  the  suit  of  John  Ran- 


Bon  et  aL  ▼.  D.  B.  Levan  .et  al..  as  follows, 
namely: 

Services  of  snrveyor $  20  00 

"         "    chainmen 12  On 

"    flagmen 7  00 

For  meals  4  25 

Services  of  two  witnesses 500 

Fees  of  attorneys 250  00 

Total $298  25 

The  said  district  court  thereupon  proceed- 
ed to  assess  a  fine  of  $25  upon  the  peti- 
tioner, D.  B.  Levan,  and  entoed  the  fol- 
lowing judgment,  to  wit:  "Now,  therefore, 
in  consideration  of  the  premises,  it  is  ordered 
and  adjudged  by  the  court  that  the  said  de- 
fendant, D.  B.  Levan,  be  fined  In  the  sum 
of  twenty-five  ($26)  dollars. penalty,  and  the 
costs  and  disbursements  of  plaintiffs  above 
mentioned  herein,  amounting  in  the  aggre- 
gate to  the  sum  of  two  hundred  ninety-eight 
dollars  and  twenty-flye  cents  ($298.25);  and 
It  Is  hereby  further  ordered  and  adjudged 
that  the  said  defendant,  D.  B.  Levan,  de- 
posit with  the  clerk  of  this  court,  within  ten 
days  from  the  date  of  this  order,  the  said 
sum  of  twenty-five  ($25)  dollars  fine,  and  the 
said  sum  of  two  hundred  ninety-^ht  dol- 
lars and  twenty-five  cents  ($298.25)  costs  and 
dlsbursemeuts,  with  the  clerk  as  aforesaid, 
and  this  sum  shall  be  paid  over  to  the  at- 
torneys of  record  of  the  plaintiffs  herein,  on 
their  demand;  and  In  case  said  sums,  re- 
spectively, shall  not  be  so  deposited  within 
ten  days  as  aforesaid,  the  clerk  of  this  court 
shall,  without  further  direction,  Issue  a  spec- 
ial execution  against  the  property  of  the  said 
D.  B.  Levan  for  the  collection  of  the  same, 
and  that,  in  addition  thereto,  the  plaintiffs 
herein  may  make  application  to  the  court, 
or  judge  thereof,  for  an  order  upon  said  D. 
B.  Levan  to  show  cause  why  be  should  not 
be  punished  for  contempt  in  falling  to  make 
such  deposit,  which  said  Judgment  was  sign- 
ed and  recorded  as  judgment  of  said  court" 
No  findings  of  fact  or  conclusion  of  law  were 
made.  The  defendant  in  said  contempt  pro- 
ceedings presents  the  case  to  this  court  for 
review. 

J.  T.  Morrison  and  W.  E.  Borah,  for  philn- 
tlff.  Atty.  Gen.  George  M.  Parsons,  L.  Vine- 
yard, and  Wm.  H.  Clagett  for  defendants. 

MORGAN,  O.  J.  (after  stating  the  facts). 
The  petitioner  makes  no  obJectlonB  to  the 
action  of  the  court  In  the  assessment  of  the 
fine  of  $25  and  costs  of  the  contempt  pro- 
ceedings, but  alleges  that  that  portion  of  the 
judgment  proposing  to  assess  damages  in 
the  sum  of  $298.25  Is  wholly  void,  and  that 
the  court  had  no  jurisdiction  to  render  toy 
such  Judgment;  In  other  words,  that  the 
sole  power  of  the  court  In  contempt  proceed- 
ings is  defined  by  our  statute,  and  is  limit- 
ed to  a  fine  and  imprisonment  The  de- 
fendants contend  that  the  writ  of  revien 
will  not  lie,  because  there  Is  a  remedy  by 
appeal.  No  writ  of  ettot^Ol  lie,  and  do 
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appeal  can  be  taken  from  a  Told  Judgment. 
Tbeiefore  the  ■  controversy  reverta  to  the 
qnestion  as  to  whether  the  part  of  the  Judg- 
ment objected  to  1b  In  excess  of  the  Jaris- 
dlctlon  of  the  conrt,  and  therefore  void. 
Section  5168,  Rev.  St  Idaho,  Is  as  follows: 
"The  Judgment  and  orders  of  the  conrt  or 
Judge  made  In  case  of  contempt  are  final  and 
conclusive."  The  statute,  then.  Indicates 
Terr  dearly  that  when  the  district  conrt.  In 
contempt  proceedings,  keeps  within  its  Ju- 
risdiction, and  there  is  no  abuse  of  the  dis- 
cretion vested  in  said  conrt,  there  is  no  ap- 
peal. It  Is  clear,  also,  that,' where  the  court 
conflnes  its  Jnd^ent  to  matters  within  its 
jurisdiction.  Its  Judgment  cannot  be  review- 
ed by  this  court  Section  5164  of  onr  stat- 
ute is  as  follows:  "Upon  the  answer  and  evi- 
dence taken,  the  conrt  must  determine 
whether  tbe  person  proceeded  against  is 
gnllty  of  the  contempt  charged,  and  if  it  be 
adjudged  that  he  Is  guilty  of  the  contempt, 
a  fine  may  be  imposed  npon  him  not  exceed- 
ing Ave  hundred  ($500)  dollars,  or  he  may  be 
Unprisoned  not  exceeding  five  (6)  days,  or 
both."  This  Is  precisely  th^  !;ame  as  the 
statute  of  Galifomla  relating  to  the  same 
BTibJect-matter.  With  reference  to  that  stat- 
nte,  the  supreme  court  of  California,  in  the 
case  of  Oalland  v.  Oalland,  44  Cal.  478.  says: 
"In  this  state  the  power  of  courts  to  punish 
for  contempt  has  been  regnlated  by  statute. 
It  is  provided  that,  when  one  Is  adjudged 
guUty  of  contempt  he  may  be  punished  by 
'a  One  of  not  exceeding  five  hundred  ($500) 
dollars,  and  by  imprisonment  for  not  exceed- 
big  On  (5)  days,  except'  etc.  Prac.  Act, 
ii  488,  488.  This  is  a  limitation  upon  the 
power  formerly  exercised  by  courts  to  punr 
Ish  for  contempt" 

In  the  case  of  Kirk  v.  Manufacturing  C!o., 
26  Fed.  601,  the  conrt  says:  "The  sole  pow- 
er of  the  federal  courts  to  punish  for  con- 
tempt of  tbelr  authority,  both  at  law  and  In 
equity,  is  derived  from  section  725  of  the 
Revised  Statutes;  and  they  cannot  Impose 
penalties,  nnder  the  state  statute,  in  the 
form  of  pecuniary  Indemnity  to  the  party 
Injured."  The  above  was  a  case  on  appeal 
from  the  United  States  circuit  court  for  Wis> 
consln.  In  that  state  the  statute  provides 
that  If  any  actual  loss  or  injury  has  been 
produced  to  any  party  by  the  misconduct'  al- 
leged, the  court  shall  order  a  sufficient  sum 
to  be  paid  by  the  defendant  to  such  party  to 
Indemnify  him,  and  to  satisfy  his  costs  and 
expenses.  Instead  of  imposing  a  tine  upon 
Bald  defendant  Rev.  St  Wis.  I  ii490.  We 
have  no  sncb  statute  as  the  one  quoted 
sbove,  and  therefore  the  district  court,  in 
contempt  proceedings  In  this  state,  has  no 
authority,  under  the  statute,  to  proceed  to 
Usees  any  damages  against  the  party  for 
the  loss  or  injury  that  may  have  been  suf- 
fered by  the  party  in  the  cause  in  which  the 
contempt  was  committed.  In  Maxwell  v. 
Rives,  11  Nev.  214,  the  court  says,  "The  stat- 
ute concerning  contempts  is  a  penal  statute, 


and  must  be  strictly  construed  in  favor'  of 
those  accused  of  violating  Its  provisions." 
The  same  is  also  held  in  Bx  parte  Sweeney, 
18  Nev.  74,  1  Pac.  879;  also,  in  Boyd  v. 
State,  19  Neb.  184,  26  N.  W.  925.  In  the 
case  Bx  parte  Robinson,  19  Wall.  512,  the 
court  says,  "The  law  happily  prescribes  the 
assessment  which  the  court  can  impose  for 
contempt  The  seventeenth  section  of  the 
Judiciary  act  of  1789  [referring  to  the  Revis- 
ed Statutes  of  the  United  States]  declares 
that  the  courts  should  have  power  to  punish 
contempts  of  their  authority.  In  any  case  or 
hearing,  by  a  fine  or  Imprisonment,  at  their 
discretion.  The  enactment  is  a  limitation 
ui)on  the  manner  in  which  the  power  shaB 
be  exercised,  and  must  be  held  to  be  a  nega- 
tion of  all  other  modes  of  punishment,  'rhe 
Judgment  of  the  court  disbarring  the  peti- 
tioner, treated  as  a  punishment  for  the  con- 
tempt, was  therefore  unauthorized  and 
void."  So  with  our  statute;  Rev.  St  I  6164 
prescribes  the  punishment  that  may  be  in- 
flicted by  the  court  upon  the  person  guilty 
of  contempt,  and  must  be  held  to  be  a  lim- 
itation of  the  power  of  the  conrt  to  punish 
the  party  so  found  guilty,  and  must  also  be 
bfeld  to  be  a  negation  of  all  other  modes  of 
punishment  It  will  be  seen,  therefore,  that 
that  part  of  the  Judgment  assessing  the  dam- 
ages to  the  injured  party  In  the  sum  of  $298.* 
26  Is  wholly  beyond  the  Jurisdiction  of  the 
court,  and  Is  therefore  void.  So  much  of 
said  judgment  therefore,  must  be  set  aside; 
and  held  to  be  of  no  effect  The  proceed- 
ings of  the  district  court  in  the  assessment 
of  the  fine  are  approved.  Costs  awarded  to 
the  plaintiff. 

SULUVAN  and  HUSTON,  JJ„  concur. 


BliUMAUER-PRANK  DRUG  00.  v.  BRAN- 
STETTER,  Sheriff. 

(Supreme  Court  of  Idaho.     Dec.  20,  1890.) 

Process — 'What  Constitutes— Notiob  or  Cbattbl 
Mortgage  Foreclosure — Ooties  o*  Sbbripp.    ' 

1.  AfSdavit  and  notice  for  the  foreclosure 
of  a  chattel  mortgage  under  sections  3390,  3391 
(and  other  sectious  therewith  connected).  Rev. 
St.  Idaho,  ISS'i,  are  held  to  he  process,  and  as 
such  will  irotec*-  the  sh.>riff  Sn  the  execution 
thereof,  the  same  as  he  la  protected  in  the  serv- 
ice of  an  crdinary  execution  in  case  of  judgment. 

2.  Upon  rpceipt  uf  said  process,  the  shpriff 
mnst  proceed  to  execute  the  same;  and  hnving, 
by  virtue  thereof,  levied  upon  goods  described  in 
the  affidavit  and  notice,  and  taken  them  into  his 
possoHsion,  ht  mast  proceed  to  give  notice  and 
sell  the  same  und-r  the  direction!  set  forth  in 
the  statute,  notwithsthnding  an  attachment  or 
execution  cf  a  judgment  creditor  may  be  placed 
in  his  hands  after  the  Bs>d  affidavit  and  notice 
were  levied  upon  the  gc^s. 

3.  The  sheriff  is  net  called  npon  to  deter- 
mine whether  the  mortgage  upon  which  the  af- 
fidavit and  notice  were  issued  is  a  valid  mort- 
gage or  not  If  the  judgment  creditor  desires  to 
attack  the  validity  or  the  mortgage,  he  can  do  so 
as  directed  by  section  3396,  Rev.  St 

(Syllabus  by  the  Court) 
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Appeal  erom  district  court,  Ada  ootmty;  J. 
'H.  Klcharda,  Judge. 

Action  by  the  Blumauer-Prank  Drug  Oom- 
pany,  a  corporation,  against  H.  O.  Branstetter, 
sheriff.  Judgment  for  plaintiff,  «jm1  deifeDd- 
aQt  appeals.     Reversed. 

J.  R.  Wester  and  George  H.  Stewart,  for 
appellant  Samuel  H.  Hays  and  Henry  Z. 
Johnson,  tat  respondent 

MORGAN,  O.  J.  On  the  6th  day  of  March, 
1893,  W.  H.  Ridenbaugh  sold  to  T.  D.  Fairer 
and  M.  J.  Rounsevllle,  of  the  Arm  of  T.  D. 
Farrer  &  Co.,  a  stoclL  of  drugs  and  fixtures 
then  being  and  situated  in  the  store  building 
of  the  said  Ridenbaugh,  in  BoIa6  City,  Idaho, 
for  the  sum  of  $5,000,  and  delivered  same  to 
said  firm.  In  payment  for  said  stock,  said 
Ridenbaugh  took  the  note  of  said  firm  far 
said  sum,  and,  to  secure  the  same,  took  a 
chattel  mortgage  on  said  stock  of  drugs  and 
flxtuves  in  said  Btose.  Thereafter,  on  the  7th 
day  of  August,  1883,  said  T.  D.  Faner  &  Co.. 
having  In  the  meantime  paid  the  said  W.  H. 
Bidenba««h  the  sum  <  of  $2,000,  <aw  to  aald 
Btdenbaogh  a  new  note  for  the  sum  of  $3,- 
832,28,  and,  to  fleisiire  the  aame,  gave  to 
said  Rldenbaagh  a  new  mortgage  on  said 
stock,  desdribed  as  fellows,  to  wit:  "All 
drags,  medicines,  bottles,  cases,  flasks,  patent 
BaedldneB,  tihemlcHls,  wines,  liquors,  cigars, 
tobaccos,  paints,  oils,  brashes,  glass,  varnish- 
es, soaps,  toilet  articles,  toUet  soaps,  perfumes, 
trusses,  'Sutqpensories,  sponges,  syrbiges,  cathe- 
ters, rubber  tcbiag,  combs,  cutlery,  compass- 
es, spectacles,  and  all  drug  sundries;  soda 
fountain,  water  glasses,  fixtures,  and  appara- 
tus; oil;  file  of  prescriptions,  and  all  medici- 
nal ipbarmaoeutleal  books,  medical  and  una- 
bridged dictionaries,  price  Usts,and  catalogues; 
fixtures,  show  cases,  prescription  cases,  coun- 
ters, shelving,  stoves,  writing  desks,  safe, 
scales,  step-ladder,  hose,  signs,  electric  light 
fixtures,  tools,  sponges,  sacks,  all  ornamental 
fixtures,  chairs,  printed  matter,  paper  sacks, 
motors,  graduates,  and  medicine  and  merchan- 
dise; and,  in  factrevery  thing  and  article  own- 
ed and  used  In  and  about  said  store  room  and 
place  above  described."  A  portion  of  the 
drugs  and  other  goods,  except  fixtures,  had 
been  sold  before  foreclosure  proceedings,  and 
the  money  used  to  purchase  other  goods  In 
the  ordinary  course  of  trade.  On  November 
15,  1893,  the  mortgagee,  Ridenbaugh,  gave 
the  defendant  as  sheriff  of  Ada  county,  an 
afildavlt  and  notice  of  foreclosure  of  said 
mortgage,  and  for  the  sale  of  said  stock,  un- 
der section  3390-3392,  Rev.  St  Idaho.  On 
the  29th  of  November,  1893,  the  sheriff  served 
this  process  levied  upon  the  goods  and  fix- 
tures, and  took  them  into  possession,  and 
thereafter  sold  them  under  the  mortgage. 
December  1,  1893,  the  respondent  commenced 
an  action  against  the  said  Farrer  and  Rounse- 
viUe  to  recover  $542  for  goods  sold  to  them 
between  March  8,  1883,  and  August  1,  1893, 
and  on  said  December  1st  delivered  an  at- 


tachment in  said  aetton  to  said  appelant  the 
sheriff,  and  orally  reQuested  the  aberUI  to 
disregard  the  mortgage,  and  take  ttie  prop- 
erty by  virtue  .of  the  attachment  No  in- 
demnity  bond  wsa  offered,  and  the  sheriff  liad 
the  goods  in  liis  'possession  under  the  fore- 
closure proceedings  when  he  received  the  at- 
tachment The  sheriff  levied  the  attachment 
subject  to  the  chattel  martgag&  Tlie  re- 
spondent recovered  Jndgmoit  against  T.  D. 
Farrer  &  Co.,  February  21,  1884.  On  the  5th 
day  of  December,  1893,  the  appellant  «A& 
said  property  at  public  sale,  after  due  notice, 
to  W.  H.  Ridenbaugh,  the  mortgagee,  for 
$2,500,  and  delivered  the  same  to  him,  and 
thereafter  returned  said  writ  of  attachment 
nulla  bona.  Thereupon  the  respondent  com- 
menced this  action  against  said  appellant, 
March  14,  1884.  (The  action  was  tried  by 
the  court  without  >a  jury,  and  Judgment  ren- 
dered agalBst  the  appellant;  March  30,  ISM, 
for  said  sum  of  $6^  frem  which  Judgment 
the  defendant  appsals  to  this  court 

In  tiie  >caae  «t  bar,  both  parties  concede 
that  process  good  4ipon  its  'face  protects  the 
akertff  erf«n  though' founded  on  a  void  or  ir- 
in^gular  judgmeat  See  sectttm  1832,  Rev.  St 
Idaho  (whtcfa  is  simply  an  enactment  of  a 
principle  of  the  common  law);  Dasy  v. 
Hebn,  S9  Oal.  188;  Noreross  v.  Nunan,  61 
Cal.  040;  -and  Toaay  other  autborlties  that 
stay  be  cdted.  :  Respondent  contOBds,  how- 
ever, that  afflOavit  -and  notioe  under  sectioiu 
3890  and  8S81<are  not  process,  and  that  "pro- 
cess and  orders,"  as  defined  by  section  1870^ 
is  the  ■  only  '  kind  of  i>roceas  known  to  our 
statute,  and  the  only  -kind  that  wlU  -ptoteet 
the  ofileer,  tf  fair  upon  its  -face.  This  defini- 
tion indtules,  of  course,  attachments  and  ex- 
ecutions by  virtue  of  whiah  goods  may  be 
levied  upon  and  sold  to  pay  debts.  -Section 
1870  is  as  follows:  '^Process  as  used  in  thia 
article  ^includes  all  writs,  warrants,  sum- 
mons and  orders  of  courte  of  Justice  or  Jo- 
dtoial  ofileers."  It  will  be  seen  that  this  sec- 
tion does  not  pretend  to  name  all  wrltlnes 
that  may  properly  be  denominated  "process." 
It  only  says  the  word  "process"  Includes  cer 
tain  .papers.  It  may,  notwithstanding  sec- 
tion 1870,  include  many  other  iMpers  not 
therein  named.  It  is  not  claimed  that  tbe 
method  pointed  out  In  sections  3390  and  3381, 
and  others  thereto  connected,  is  not  a  legal 
and  constltntional  method  of  foreclosing 
chattel  mortgagee  By  vlrtne  of  tbls  affidavit 
and  notice,  everything  can  be  done,  within 
its  specified  limits,  that  can  be  done  under 
and  by  virtue  of  an  execution.  Section  3391 
requires  that  the  afBdavit,  together  with  a 
notice  signed  by  the  mortgagee,  his  agent 
or  attorney,  shall  be  delivered  to  the  sherlir, 
requiring  such  officer  to  take  the  mortgaged 
property  into'  his  possession  and  sell  tbe 
same.  Section  3382  gives  the  officer  direc- 
tions how-  to  proceed  to  serve  tbe  affidavit 
and  give  the  proper  notice,  etc.  Section  3383 
is  as  follows:  "The  officer  [sheriff]  mnrt 
take  the  property  into  ttto  possession  sod 
-Mgitized  by  VjO'*^. 
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give  notice  of  sale  in  the  same  manner  and 
for  tbe  same  length  of  time  as  Is  required 
Id  the  cases  of  the  sale  of  like  property  on 
execution  and  the  sale  must  be  conducted  In 
the  same  manner."  Section  3394  states  that 
the  poFchaser  at  such  sale  takes  all  the  In- 
terest of  the  mortgagor  in  the  property  at 
the  time  of  the  execution  of  the  mortgage, 
and  the  officer  must  execute  to  him  a  bill 
of  sale  of  the  property.  Section  8395  re- 
quires the  sheriff  to  make  return  on  the 
affldarlt  of  all  his  proceedings  thereunder, 
and  transmit  the  same  to  the  clerk  of  the 
district  court  It  Is  apparent  that  the  af- 
fidavit and  notice  are  as  effectual,  in  the 
sale  of  property  mortgaged,  and  in  the  col- 
lection of  the  debt.  In  every  respect,  as  an 
execution.  The  levy,  taking  possession,  and 
sale  must  be  made  in  the  same  manner;  and 
the  absolute  and  legal  transfer  from  one 
person  to  another,  and  the  collection  of  the 
money  result  Where  these  papers  are  placed 
In  the  hands  of  the  sheriff,  and  they  are  fair 
upon  their  face,  he  must  proceed  to  ex- 
ecute them  In  the  manner  pointed  out  in  the 
statute.  The  law  requires  it,  and  the  sheriff 
has  no  altematlTe.  It  is,  in  fact  and  in  law, 
a  writ  of  execution  in  this  proceeding,  and 
(or  a  neglect  or  refusal  to  execute  which 
he  would  be  liable  to  the  creditors,  as  point- 
ed out  in  section  1875,  BeT.  St  Idaho.  And 
the  converse  is  true.  It  Is  process.  In  the 
execution  of  which  the  sheriff  is  protected. 
In  this  case  the  sheriff  had  levied  upon  and 
taken  the  property  into  Ms  possession,  by 
virtue  of  the  affidavit  and  notice,  before  the 
attachment  was  placed  in  his  bands.  Hav- 
ing put  his  hand  to  the  plow,  he  cannot 
hesitate,  or  turn  back,  upon  the  verbal  in- 
struction or  request  of  the  attaching  cred- 
itor. In  this  respect  the  case  at  bar  differs 
from  tbe  case  of  Bank  v.  Martin.  In  the 
case  of  Bank  y.  Martin,  2  Idaho,  700,  23  Pac. 
920,  the  stock  of  drugs  was  mortgaged  in 
substantially  the  same  manner  as  in  the  case 
at  bar,  and  goods  were  sold  in  ordinary 
couise  of  trade,  and  money  used  to  pur- 
chase new  goods,  and  this  was  permitted 
by  the  proylslons  of  the  mortgage,  under 
the  provision  that  the  goods  should  remain 
In  the  possession  of  the  mortgagor;  and 
gave  Mm  the  free  and  full  use  and  enjoy- 
ment of  the  same.  Before  any  attempt  was 
made  to  foreclose  the  above  mortgage,  by 
affidavit  and  notice,  or  otherwise,  Porter  & 
Co.  obtained  Judgment  against  the  mortga- 
gor, levied  execution  on  said  goods,  and  sold 
them  on  August  20,  1888.  Thereafter,  on  the 
11th  day  of  September,  the  bank  obtained 
Judgment  against  the  mortgagor,  and  an  or- 
der of  sale  of  the  mortgaged  property  under 
the  supposed  lien.  Execution  was  issued, 
and  the  sheriff  refused  to  levy  upon  and 
Kll  said  goods  under  the  latter  execution,  be- 
cause of  prior  levy  and  sale.  The  bank  sued 
tbe  sheriff  for  value  of  goods,  and  in  this 
suit  the  court  held  the  mortgage  void,  on 
authority  of  Boblnson  v.  Elliott,  22  Wall.  524. 
T.43p.no.5— «7 


Tbe  facts  in  McConnell  v.  ikngdon,  2  Idaho, 
892,  28  Pac.  403,  were  the  same.  Tbe  attach- 
ment was  levied  before  foreclosure  proceed- 
ings were  commenced,  and  In  each  case  the 
goods  were  levied  upon,  and  in  the  first 
case  sold,  before  foreclosure  proceedings  were 
commenced.  The  respondent  claims  that  the 
mortgage  in  the  case  at  bar  is  almost  a 
copy  of  the  mortgage  mentioned  in  Bank  v. 
Martin,  supra.  Without  in  any  manner  in- 
timating what  the  opinion  of  this  court  may 
be  when  such  mortgage  is  folly  presented 
for  consideration,  we  answer:  Yes;  so  it 
seems  to  this  court;  and  if,  as  in  that  case, 
the  respondent  had  levied  bis  attachment 
upon  these  goods  before  any  proceedings 
bad  been  instituted  for  the  foreclosure  of 
the  mortgage,  then  the  cases  would  seem 
to  be  almost  precisely  alike,  and  the  validity 
of  the  mortgage  would  then  have  been  be- 
fore the  court  And  the  same  is  true  of  the 
case  of  McConnell  v.  Langdon,  supra;  and, 
if  presented  under  the  same  state  of  facts, 
the  decision  of  this  court  in  this  case  might 
have  been  the  same  as  In  those  cases. 

We  must  not  lose  sight  of  the  fact  that 
process  fair  upon  its  face  must  be  executed 
by  the  sheriff,  upon  its  being  placed  in  his 
hands.  We  hold  the  affidavit  and  notice  to 
be  process.  No  objection  is  made  by  the  re: 
spondent  to  the  form  of  the  process.  Therer 
fore  the  sheriff  must  execute  it  The  sheriff 
cannot  be  called  upon,  when  he  receives  an 
execution,  to  sit  in  Judgment  upon  the  valid- 
ity of  the  Judgment.  Neither  can  he,  in  this 
case,  be  called  upon  to  sit  in  Judgment  on 
the  validity  of  the  mortgage.  This  is  for  thei 
court,  and  not  for  the  sheriff. 

But  the  attaching  creditor  is  not  without 
abundant  and  easy  remedy.  Section  3396  is: 
"The  right  of  the  mortgagee  to  foreclose  as 
well  as  the  amount  claimed  to  be  due,  may 
be  contested  in  the  district  court  by  any  per- 
son hiterested  in  so  doing,  for  which  purpose 
an  injunction  may  Issue  if  necessary."  What, 
if  any,  remedy,  the  respondent  now  has  it 
wovild,  of  course,  be  Improper  for  this  court 
to  indicate.  This  disposes  of  the  questions 
raised  by  the  attorneys  for  the  respondent 

The  case  of  Jewett  v.  Sundback  (S.  D.)  58 
N.  W.  20,  is  cited'  as  an  authority  sustaining 
the  resiwndent's  contention.  That  case  is 
similar  in  many  respects  to  the  case  at  bar, 
and,  if  the  same  questions  had  been  raised 
before  that  court  at:  are  raised  here,  It  would 
have  been  an  authority  In  point.  In  that 
case  the  sheriff  had  the  goods  in  his  posses- 
sion under  foreclosure  proceedings  when  the 
execution  was  delivered  to  him  for  service, 
and  he  was  directed  to  levy  on  the  goods,  as 
in  this  case,  and  he  refused.  The  plaintiff  in 
execution  sued  the  sheriff.  The  sheriff,  for 
bis  defense.  Introduced  the  mortgage,  and  the 
plaintiff,  without  objection  from  the  defense, 
proceeded  to  show  that  the  mortgage  was 
void;  and  proof  was  taken,  and  the  case  de- 
cided upon  that  proof.  The  sheriff  did  not 
seek  to  rest  bis  defense  upon  the  ground  that    t 
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he  was  proceefllng  under  a  writ  of  fore- 
doBure  which  was  i>r'>ce88  fair  upon  Its  face, 
and  whicii  he  must  execute,  unless  comuiand- 
ed  to  desist  by  tk  cioit,  by  injunction  or 
otberwlae.  Tberef<M«  the  question  before 
this  court  was  not  before  that  court,  «nd  was 
neither  considered  nor  decided  therein.  We 
tiave  not  the  statute  of  South  Dakota,  and 
therefore  cannot  tell  what  effect  the  statute 
nay  hare  had  in  the  decision  of  that  case. 
The  decision  of  the  court  below  Is  terersed, 
and  the  judgment  set  aside. 

SULLIVAI^  and  HUSTON,  JJ.,  coBcar. 

On  Rehearing. 
(Feb.  1.  18M.) 
MORGAN,  C.  J.  The  principal  contention 
of  the  respondent,  11  his  brief,  was  that  the 
affidavit  and  notice,  nnder  the  statute,  is  not 
process;  and  therefore  the  opinion  deals  prin- 
dpally  with  this  conteutlon.  The  statement 
that  "no  objection  Is  made  to  the  form  of  the 
process"  was  Intended  to  apply  to  the  form, 
simply,  and  not  to  the  description  of  the  prop- 
erty therein,  which  followed  the  description  in 
the  mortgage.  The  description  is  sufficient 
as  between  the  parties  to  the  mortgage.  The 
respondent  in  this  case  did  not  avail  himself 
of  the  means  pointed  out  by  the  statute  to 
contest  the  validity  or  sufficiency  of  the  de- 
scription, either  In  the  mortgage  or  affidavit; 
and  therefore,  having  taken  no  legal  means  to 
contest  the  same,  such  sufficiency  was  not 
before  the  court  And  the  court  does  not 
hold  that  such  description  is  sufficient  The 
vespondent  repeats  his  argument  as  to  insuffi- 
ciency of  description,  and  again  quotes  Mc- 
Oonnell  v.  Langdon,  2  Idaho,  892,  28  Pac.  403. 
The  court  explained  its  position  with  respect 
to  this,  fully,  in  the  irlglnal  opinion,  and  does 
not  think  It  necessary  to  repeat  what  was 
then  said.  Howard  v.  Clark,  43  Mo.  844, 
dted  by  respondent,  states  that  the  statute 
of  Missouri  provides  a  mode  of  settling  all 
questions  of  priority  between  attaching  cred- 
itors, and  where  the  officer  neglects  these  pro- 
visions, and  decides  the  questionB  himself,  he 
does  80  at  Ills  own  peril  The  case  is  not  In 
point,  as  the  sherlit  lu  that  case  levied  both 
attachments  upon  the  same  property  on  the 
same  day,  and  thereoy  put  himself  In  the 
position  where  be  muct  decide  as  to  priority. 
That  is  not  this  case.  The  priority  hi  this 
case  was  with  the  mortgagee,  as  his  levy  was 
made  first  He  \\ab  a?  much  a  creditor  as 
the  attaching  creditor,  and  the  sheriff  was  not 
obliged  to  resort  to  section  4110,— commence 
suit,  advance  costs,  and  employ  counsel  to 
determine  a  matter  Ir  which  he  had  no  Inter- 
est In  this  ca^e  the  respondent  was  the 
party  who  wished  tc  secure  and  enforce  his 
lien  upon  a  portion  of  the  goods  in  this  store, 
upon  which  it  was  claimed  the  mortgage  was 
not  a  lien.  I*:  was  for  the  respondent  to 
make  such  claim  good,  by  such  legal  means 
as  the  statute  provided.  The  respondent  had 
the  means  at  his  disposal  to  compel  a  ded- 


vlon  as  to  the  validity  of  the  mortgage,  and  . 
also  to  compd  the  mortgagee  to  point  out  tlie  ' 
goods  upon  which  hie  mortgage  was  a  valid 
lien.  Having  neglected  to  employ  the  means 
00  provided,  he  oould  not,  by  verbal  request 
or  order,  compel  or  require  the  sheriff  to  do 
this  for  him.  Trovrbridge  v.  Cushman,  24 
Pi<ft.  810;  BenA  v.  Mitcfadl,  68  Cat  42,-are 
neither  of  them  In  point  as  there  the  ques- 
tion was  whether  an  execnticMi  against  an  in- 
dividual could  take  priority  over  an  execntjon 
against  a  firm,  or  two  Joint  makers  of  a 
note,  when  levied  upon  the  firm  or  Joint  pmfh 
erty.  Not  so  in  this  case.  We  are  quite  su> 
prised  at  the  statement  in  the  petition  for  re- 
hearing "that,  by  an  agreement  between  the  - 
mortgagor  and  mortgagee  which  the  law  de- 
clares void,  a  confusion  of  goods  had  ocen^ 
red."  We  find  no  agreement  in  the  mortgage 
or  elsewhere,  on  the  part  of  the  mortgagee, 
that  new  goods  might  be  pnrdiased  with  the 
money  received  on  sales,  and  such  goods  mbh 
gled  with  the  oiliew.  The  reamnhig,  there- 
fore, founded  upon  such  false  premises,  and 
the  authorities  quoted  In  support  thereof, 
must  fall  of  reaching  the  case.  There  eaa 
be  no  question  of  tht  rignt  of  the  plaintiff  to 
attack  the  validity  of  the  mortgage,  nnd« 
section  8996,  Rev.  St  Idaho.  Rehearing  is  de- 
nied. 

SULLIVAN  and  HUSTON.  JJ., 


WHBBLBR  V.  DONNBLL.    (L.  A.  ftL) 

(Supreme  Oonrt  of  California.     Feb.  8,  189&) 

On  petition  for  rehearing.     Denied. 
For  prior  report,  see  48  Pac  1. 

PER  CURIAM.  The  petition  for  a  rehear- 
ing ie  denied.  Wc  desire  to  say,  however,  that 
the  right  of  appeal  of  a  defendant  ciiarged  b; 
accnsation  under  section  772  of  the  Penal  Code 
is  not  here  involved.  Therefore,  wliether  or  not 
the  leffislttture,  under  the  latter  cinnse  of  section 
18,  art.  4,  of  the  constitution,  may  confer  the 
right  of  appeal  apon  a  defendant  in  sudi  pro- 
CMding.  and  whether  or  not  It  has  conferred 
such  right,  are  to  be  considered  as  open  ques- 
tionSL 


JOHNSON  V.  THOMAS.    (L.  A.  68.) 
(Supreme  Oonrt  of  Oalltomia.    Jan.  81.  1886.) 
Ntouesxc*-- Fast  Daivwe— YiozjitiO!!  or  Crrr 

ObDIHANOS— CoSTKIBtlTOMT  NBaLMBHOB— 

Question  tor  Jdbt. 

1.  Plaintiff  wis  run  over  at  a  street  cross- 
ing by  a  wagon  driven  at  great  speed  by  de- 
fendant's servant.  Plaintiff  saw  the  n-Bgoa 
when  it  was  abont  a  block  away,  bnt  thinking 
that  it  would  not  be  turned  towards  the  side 
street  where  he  wa.s  standing,  because  of  tbe 
high  speed,  paid  no  further  attention.  HM, 
that  the  qtiestion  of  contribatoiry  DegligeBce  was 
properly  left  to  the  jury. 

2.  In  an  action  for  injuries  due  to  tut  drir- 
lug,  a  dty  ordinance  prohibiting  fast  drivbig  It 
admissible  to  show  negligence. 

Commissioners*  decision.  Department  1 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke^  Judge.  , 
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Action  by  Petar  Jobnaon  agaljMBt  Albart 
'  Thomas  for  personal  injuries  dae  to  negli- 
gence of  defendant's  serrant.     From  a  Judg- 
nent  for  plain  tiff,  ami  an  order  denying  a 
Dew  trial,  defendant  appeals.    Affirmed. 

H.  D.  Cassldr,  for  appellant.  Variel  &  Da- 
Tig,  for  respondent. 

SBARLS,  O.  This  is  an  action  by  Peter 
Johnson  to  recover  damages  for  personal  in- 
Ittries  received  by  plaintiff  by  being  knocked 
down  and  run  over  by  a  horse  and  wagon 
driven  by  a  servant  of  defendant,  upon  a 
public  street  in  tbe  city  of  Los  Angeles,  Call- 
fomia.  Plaintiff  had  a  verdict  and  Judg^ 
ment  fbr  $500.  from  wbicb  Judgment,  and 
from  an  order  denying  bis  motion  for  a  new 
trial,  defendant  appeals.  Appellant  makes 
three  points  for  reversal:  (1)  That  the  court 
below  erred  in  denying  defendant's  motion 
for  a  nonaait.  (2)  That  the  court  erred  In 
admitting  in  evidence,  on  the  part  of  plain- 
tiff, section  4  of  Ordinance  202  of  the  city  of 
Los  Angeles.  (3)  That  the  verdict  of  the 
Inty  Is  not  sustained  by  the  evidence. 

The  evidence  on  the  part  of  the  plaintiff, 
among  other  things,  tends  to  show  that  Macy 
Btreet,  In  the  city  of  Los  Angeles,  runs  east 
and  west.  Is,  say,  57  feet  wide,  and  is  crossed 
at  right  angles  b^  Alameda  street,  which  is 
96  feet  wide,  with  a  sidewalk  on  the  west 
side  thereof  12  feet  wide,  and  two  railroad 
tracks  running  longitudinally  through  It,  at 
or  near  the  center  theoeof .  Macy  street,  go- 
ing east  thereon,  bas^  at'  the  point  in  ques- 
tion, a  down  grade  of,  say,  T%  feet  in  a  dis- 
tance of  175  feet  Plaintiff  is  a  cabinet 
maker  and  carpenter,  and  has  a  shop  on  the 
west  side  of  Alameda  street  150  feet  south  of 
its  intersection  with  Macy  street.  On  the 
15tb  day  of  January,  1894,  plaintiff  started 
to  go  from  Kerchkoff  &  Ouzner's  mill,  on 
Uacy  stieet,  to  his  shop,  on  Alameda  street. 
He  had  his  apron  full  of  blocks,  brackets, 
etc.,  which  he  held  with  his  right  hand,  and 
in  his  left  hand  he  carried  some  larger  artl- 
des  of  like  character.  His  course  took  him 
west  along  the  south  side  of  Macy  street,  to 
and  across  Alameda  street,  thence  south,  on 
the  west  side  of  the  latter  street,  to  his  shop. 
When  crossing  Alameda  street,  the  horse 
and  heavy  spring  wagon  of  defendant,  driven 
rapidly  by  Albert  J«nnings.  the  servant  of 
defendant,  came  east  down  Macy  street, 
tamed  sontb  into  Alameda  street,  and  struck 
plaintiff,  who  was  upon  the  crossing,  and 
within  8  to  10  feet  of  the  sidewalk,  on  the 
west  side  of  Alameda  street,  knoclUng  him 
down,  and  two  wheels  of  the  wagon  passing 
over  him,  whereby  he  was  seriously  injured, 
etc.  Plaintifl  first  saw  the  horse  and  wagon 
of  defMidant  a  block  away  (175  feet)  coming 
down  Macy  street,  when  be  was  near  the 
center  of  Alameda  street  and,- as  he  testi- 
fied, •coming  down  Macy  street  "at  terrific 
'speed."  and  supposed  from  the  rapidity  with 
wbicb  tbe  horse  was  being  driven  be  would 


continue  on  sttalgfat  down  Macj  str^t,  and 
did  not  f  artber  observe  tbe  team  or  look  for 
it  until  at  or  about  the  moment  be  was 
struck  down.  To  tbe  question  asked  plain- 
tiff, on  cross-examination,  "Well,  at  the  time 
when  you  saw  him  coming  rapidly,  didn't  it 
excite  your  fear  of  danger  at  all?"  He  an- 
awered,  "No,  sir;  it  didn't  I  supposed  by 
the  way  be  was  coming  that  be  was  going 
on  right  down  Macy  street"  Again,  be  said, 
In  answer  to  what  reason  be  bad  for  think- 
ing be  would  continue  down  Macy  street, 
"He  was  going  so  fast  It  Is  Idnd  of  a  sbarp 
turn  there  for  a  man  down  Macy;  and,  as 
I  said,  I  paid  no  attention."  There  was  other 
testimony  tending  to  show  that  defendant's 
horse  was  driven  down  tbe  grade  ot  "about 
a  four^mluute  gait,"  and  that  there  were  no 
obstructions  to  a  clear  view.  There  was  also 
evidence  tending  to  show  tliat  defendant's 
horse  was  restive  and  nervous;  had  been 
frightened  by  a  passing  freight  train,  and  as 
a  conseauence  was  not  fully  under  control 
of  his  driver  when  he  came  down  Macy 
street  but  tba;t  be  was  stopped  within  "ten 
or  fifteen  feet"  after  tbe  accident  Tbat  the 
horse  came  down  Macy  street  at  a  speed  so 
great  as  to  attract  the  attention  and  excite 
the  Interest,  if  not  tears,  of  witnesses,  is  ap- 
parent from  the  testimony.  Allen  J,  Cobb 
says:  "I  saw  a  wagon  coming  very  rapidly 
down  Macy  street  I  watched  it  to  see  which 
way  It  was  going,  as  it  was  coming  ao  fa«t 
I  thought  I  might  have  to  dodge."  Plaintiff 
introduced  in  evidence  section  4  of  Ordlnanoe 
No.  ;202,  of  tbe  city  of  Los  Angeles,  which 
Is  as  follows:  "It  shall  be  unlawful  for  any 
person  to  immoderately  ride  or  drive  any 
bocse  upon  any  public  stceet  of  tbe  city  at 
Los  Angeles,  or  to  permit  any  berse  of 
taocses  attacbed  to  any  veblcle  to  gallop,  run 
or  race  upon  any  public  street  of  said  city." 
Upon  the  showing  made  by  plaintiff,  the  mo- 
tion for  a  nonsuit  was  properly  denied. 
Treated  as  a  question  of  contributory  negli- 
gence on  *he  part  of  plaintiff,  wbicb  proxi- 
mately led  to  the  result,  the  evidence  falls 
short  of  a  case  in  which  tbe  court  is  author- 
ized, as  matter  of  law,  to  say  the  plaintiff 
was  inhibited  from  a  recovery.  As  a  gen- 
eral proposition,  cases  of  negligence  (to 
wbicb  those  of  contributory  negligence  form 
no  exception)  present  a  mixed  question  of 
law  and  fact  in  which  it  devolves  upon  the 
court  to  say,  as  matter  of  law,  what  is  or 
amounts  to  negligence,  and  upon  tbe  Jury  to 
determine,  as  matter  of  fact  whether  or 
not,  in  tbe  particular  case,  the  facts  in  proof 
warrant  tbe  imputation  of  negligence. 
Where,  however,  tbe  facts  are  undisputed, 
and  tbe  inference  of  negligence  is  irresisti- 
ble, and  not  open  to  doubt,  debate,  or  rational 
difference  of  opinion,  tbe  question  becomes 
one  of  law.  to  be  passed  upon  by  tbe  court 
Dufour  V.  Railroad  Co.,  67  CaL  319,  7  Pac. 
769;  Long  V.  Kailroad  Co.,  96  Cal.  269,  31 
Pac.  170;  Jamison  v.  Railroad  Co.,  55  Cai  503; 
Van  Praag  v.  Gale,  107  CaL  438,  40  E»c  655;  ^ 
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Davis  V.  Button,  7S  Cal.  248, 18  Pac.  133,  and 
20  Pac.  546;  Holmes  t.  Ballroad  Co.,  07  GaL 
161,  31  Pac.  834;  Wardlaw  v.  Railway  Go. 
(GaL)  42  Pac  1075.  As  was  said  In  Van 
Praag  v.  Gale,  107  Cal.  438,  40  Pac.  555,  "It 
by  no  means  follows  that  the  facts  are  admit- 
ted because  there  Is  no  conflict  In  the  testi- 
mony. •  ♦  ♦  What  the  plaintiff  did  is 
established  without  dispute  and  beyond  cav- 
il; but  whether  from  this  conduct  the  de- 
duction is  inevitable  that  be  did  not  exer- 
cise the  precautions  for  his  own  safety 
which  a  reasonable  man  would  have  done 
under  precisely  the  same  circumstances  Is 
not  so  clear.  That  this  Is  the  ultimate  fact 
to  be  determined  must  be  conceded."  When 
plalntlfT  saw  the  servant  of  defendant  com- 
ing down  the  street,  driving  like  "Jehu,  the 
son  of  Nlmsbl,"  he  reasoned  that  he  would 
continue  down  Macy  street,  and  not  malce 
the  short  turn  at  such  a  rate  of  speed  onto 
Alameda  street  This  conclusion  was  very 
likely  one  warranted  by  observation  In  like 
cases,  and  the  Inference  of  negligence  on  the 
part  of  plalntlfT  in  not  further  watching  the 
team  depended  upon  whether  or  not  he  was 
Justified  In  this  reasoning.  It  was  certainly 
an  inference  upon  which  minds  might  well 
dlfCer,  and  hence  proper  to  be  submitted  to 
a  Jury,  under  proper  instructions.  There  is 
nothing  in  the  testimony  to  show  that  plaln- 
tur  could  have  reasonably  escaped  injury  by 
any  amount  of  care,  after  the  horse  and 
wagon  turned  upon  Alameda  street,  and  to 
hold  that  a  foot  passenger  in  crossing  a  side 
street  must  watch  and  plan  to  escape  injury 
from  vehicles  upon  a  main  street  without 
some  indication  that  the  latter  are  about  to 
leave  such  main  street,  and  that  a  failure  so 
to  do  is  conclusive  evidence  of  negligence,  is 
to  carry  the  doctrine  of  contributory  negli- 
gence to  a  romantic  and  unwarranted  length. 
The  evidence  of  negligence  on  the  part  of 
defendant's  servant  was  ample,  and  the  mo- 
tion for  a  nonsuit  was  properly  denied. 

2.  The  section  of  the  city  ordinance  was 
properly  admitted  in  evidence.  "The  viola- 
tion of  any  statutory  or  valid  municipal  reg- 
ulation, established  for  the  purpose  of  pro- 
tecting persons  or  property  from  Injury,  is 
of  itself  sutflcient  to  prove  such  a  breach  of 
duty  as  will  sustain  a  private  action  for  neg- 
ligence, if  the  other  elements  of  actionable 
negligence  concur.  Thus,  the  violation  of 
a  statute  or  ordinance  regulating  the  speed 
of  vehicles,  horses,  or  trains  •  *  •  Is 
such  a  breach  of  duty  as  may  be  made  the 
foundation  of  an  action  by  any  person  be- 
longing to  the  class  Intended  to  be  protected 
by  such  a  regulation,  provided  he  is  specially 
injured  thereby."  Shear.  &  R.  Neg.  (4lh  Ed.) 
f  13,  and  cases  there  cited. 

3.  The  evidence  was  sufficient  to  uphold 
the  verdict  To  discuss  it  at  length  can  be 
productive  of  no  good.  Many  of  the  inci- 
dents testified  to  by  Jennings,  the  driver  of 
the  horse,  were  sharply  contradicted,  and  in 
such  a  case  the  action  of  the  Jury  thereon  is 


conclusive.     The   Judgment   and  order  ap- 
pealed from  should  be  afSnned. 

We  concur:    HAYNBS,  C.;  BBXiCHEH,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


SOHWARZ  et  aL  v.  SUPERIOR  COURT  OF 

CITY     AND    COUNTY    OF    SAN 

FRANCISCO.,  (S.  F.  261.) 

(Supreme  Court  of  California.      Jan.  23,  1898.) 

Contempt— Violation  of  Injdnctio!?— Errscr  Of 

APPBAL— SCPBBSBDSAS— CBHTIORABI— 

Extent  of  Review. 

1.  Ad  appeal  from  an  injanction  ordering 
the  removal  of  trade  aigns,  and  prohibiting  the 
future  use  of  the  trade  name  thereon,  stays  pro- 
ceedings as  to  the  mandatory  portion  of  the  in- 
junction, BO  that  a  failure  to  remove  gach  signs 
could  not  pending  appeal,  be  punished  as  con- 
tempt. 

2.  Plaintiffs  wtre  ordered  by  the  court  to 
remove  certain  trade  signs  from  their  premises, 
and  prohibited  from  using  the  trade  name  there- 
on, and,  pending  an  appeal  from  the  order,  nude 
no  new  use  of  the  name,  and  removed  it  from 
their  busiress  stationery,  but  failed  to  remoTe 
the  signs,  claiming  that  they  were  the  propertT 
of  their  leBSor  Held,  that  the  fact  that  ttey 
continued  tc  do  btsincss  on  the  premises  was 
not  a  violation  of  nrohibitory  portion  of  the  in- 
junction, which  could  be  punished  aa  contempt 
pending  the  appeal. 

3.  On  certiorari  tc  review  proceedings  for 
contempt  for  violation  of  an  mjunction,  the 
court  is  not  limited  to  the  record  proper  and  the 
order  of  commitraefkt  in  determining  the  power 
to  make  such  order,  but  may  look  to  evidence 
not  in  the  recr.rd 

In  bank.  Certiorari  by  Gustave  Schwarz 
and  another  to  review  an  order  of  the  supe- 
rior court  of  the  city  and  county  of  Sao 
Francisco  adjudging  petitioners  guilty  of 
contempt     Order  annulled. 

Morrison,  Stratton  &  Foerster,  for  petitioii-      ' 
ers.    J.  J.  Scrivner,  for  respondent 


VAN  FLEET,  J.  This  Is  a  proceeding  to 
review  by  certiorari  am  order  or  Judgment 
of  department  7  of  said  superior  court  (hon. 
A.  A.  Sanderson,  J.)  convicting  petitioners 
of  contempt  for  the  alleged  violation  of  an 
injunction.  The  facts  pertinent  to  the  In- 
quiry are  briefly  these:  The  petitioners  are 
the  defendants  In  an  action  pending  in  said 
superior  court,  brought  by  Rudolf  Uagen 
and  Felix  Eisele,  wherein  it  is  alleged  that 
the  latter  are  conducting  a  saloon  and  res- 
taurant business  at  No.  8  O'Farrell  street  in 
the  city  of  San  Francisco,  under  the  name 
and  designation  of  "Lonvre";  that  they  are 
the  owners  of  said  designation  as  a  trade 
name  by  right  of  purchase  from  their  pred- 
ecessors in  Interest,  by  whom  It  was  appro- 
priated for  the  purpose;  that  the  defend- 
ants (these  petitioners)  have  established  a 
like  business  at  No.  1  O'Farrdl  street  In  said 
city,  and  have  without  right  adopted  the" 
words  "Ix>UTre"  and  "Old  Louvre"  as  a  I  jsi- 
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ness  designation  for  their  saloon  and  restau- 
rant, and  have  had  said  words  placed  npon 
the  gaslight  lamps  In  front  of  the  entrance, 
and  upon  large  glass  signs  over  the  entranr 
ces  to  their  place  of  business,  and  elsewhere 
about  the  premises,  etc.;  and  it  is  prayed 
that  they  may  be  forever  enjoined  and  re- 
strained from  using  the  said  words  in  con- 
nection with  or  in  any  manner  In  or  about 
their  said  restaurant  and  saloon,  and  that 
defendants  be  required  to  remove  said  signs 
and  other  objects  upon  which  said  name  ap- 
pears, etc.  Pending  the  trial  of  the  action, 
the  superior  court,  on  July  19,  1895,  made 
an  order  In  said  action  whereby  petitioners, 
the  defendants  therein,  were  "enjoined  and 
restrained  from  using  said  word  'Louvre.' 
or  the  words  'Old  Louvre,'  upon  any  sign 
or  signs,  lamps,  transparencies,  either  en- 
graved or  painted  or  otherwise  arranged 
thereon.  In  connection  with  or  In  any  man- 
ner in  or  about  defendants'  restaurant  and 
saloon  at  No.  1  O'Farrell  street.  In  the  city 
and  county  of  San  Francisco,  state  of  Cali- 
fornia, or  any  other  words  or  devices  print- 
ed, painted,  or  stamped  or  written  on  such 
signs  or  street  lamps  In  such  manner  as  to 
be  a  colorable  Imitation  of  the  trade  name 
of  plaintiffs;  and  that  defendants  be  requir- 
ed to  remove  their  said  lamps  and  transpar- 
encies upon  which  la  now  In  any  manner 
placed  or  appears  the  word  'Louvre,'  or  the 
words  'Old  Louvre,'  or  any  colorable  Imita- 
tion thereof;  and  that  the  said  defendants, 
and  each  of  them,  be  further  enjoined  and 
prohibited  from  using  the  said  words,  or  ei- 
ther of  them.  In  connection  with  the  said 
business  at  No.  1  O'Farrell  street,  in  said 
dty  and  county  of  San  Francisco."  iirom 
this  order,  petitioners,  on  August  1,  1895,  du- 
ly perfected  an  appeal  to  this  court.  There- 
after, the  iKtItloners,  having  been  cited  to 
show  cause  why  they  should  not  be  punish- 
ed for  contempt  in  failing  to  comply  with 
said  injunction  order,  appeared,  and  object- 
ed that  said  court  had  no  jurisdiction  to 
hear  or  proceed  In  the  matter,  by  reason  of 
the  appeal  from  said  order,  the  taking  and 
perfecting  of  which  appeal  were  duly  called 
to  the  attention  of  the  court;  but,  notwith- 
standing said  objection  and  the  said  appeal, 
the  superior  court  proceeded  with  said  hear- 
hig.  Thereupon  petitioners  Introduced  affi- 
davits showing  that  the  premises  No.  1 
O'Farrell  street,  where  petitioners  carry  on 
their  business,  were  at  the  time,  and  for 
several  years  prior  thereto  had  been,  held 
under  a  lease  from  the  owner  of  the  building 
by  the  Pabst  Brewing  Ciompany,  a  corpora- 
tion, which  latter,  previous  to  the  occupa- 
tion by  petitioners,  had  at  its  own  cost  fitted 
np  and  furnished  said  premises  in  a  com- 
plete manner  for  the  purposes  of  a  restau- 
rant and  saloon,  and  had  caused  said  prem- 
ises to  be  designated  by  the  name  "Old  Lou- 
vre," by  having  said  designation  placed  up- 
on the  several  signs  complained  of;  that 
two  of  said  signs,  one  over  each  of  the  two 


entrances  to  said  premises,  are  of  tanex 
stained  glass  of  an  expensive  character  and 
make,  and  another  of  said  signs  Is  painted 
upon  the  wall  of  the  Phelan  building.  In 
which  said  premises  are  situated;  tliat  all 
of  said  signs  were  so  placed  by  said  corpora- 
tion before  petitioners  occupied  said  prem- 
ises, and  are  the  personal  property  of  said 
corporation;  that  In  March,  1895,  petitioners 
rented  said  premises,  with  the  furniture  and 
fixtures  therein,  from  said  Pabst  Brewing 
C!ompany,  as  subtenants,  for  the  purpose  of 
conducting  a  saloon  and  restaurant  business 
therein,  and  have  since  been  carrying  on 
such  business,  and  were  so  engaged  when 
the  Injunction  was  served  upon  them;  that. 
Immediately  after  the  service  of  said  injunc- 
tion, petitioners  compiled  therewith,  and 
have  since  continued  to  do  so  in  all  respects, 
excepting  only' that  they  have  not  removed 
or  interfered  with  the  said  signs  al)ove  ad- 
verted to,  wliich,  as  aforesaid,  do  not  belong 
to  them;  that  upon  their  wine  cards  and 
bills  of  fare  the  words  "Old  louvre"  have 
been  left  oft,  and  the  word  "Ix>nvre"  In  no 
manner  or  connection  appears  thereon,  but 
instead  appears  the  designation  "Schwaiz  & 
Beth's  Restaurant  and  Family  Resort";  and 
that  neither  said  name  of  "Louvre"  or  that 
of  "Old  Louvre"  has  since  existed  or  been 
used  in  connection  with  their  said  business 
upon  any  signs,  street  lamps,  or  transparen- 
cies, or  otherwise,  excepting  only  upon  the 
said  signs,  belonging  to  said  brewing  com- 
pany. At  the  conclusion  of  said  hearing,  on 
August  27,  1895,  the  court  made  an  order 
finding  that  petitioners  were  continuing  to 
"use  the  said  word  'Louvre'  and  the  said 
words  'Old  Louvre'  In  connection  with  their 
said  business,"  In  violation  of  said  Injunc- 
tion, and  adjudged  them  guilty  of  contempt 
therefor,  and  It  was  ordered  and  adjudged 
that  they  be  committed  to  the  county  jail 
"until  they,  and  each  of  them,  shall  desist 
and  refrain  from  carrying  on  or  conducting 
their  said  business  at  said  No.  1  O'Farrell 
street,  under  the  trade  name  of  'Louvre'  or 
'Old  Louvre,'  or  from  in  any  manner  using 
said  names  In  connection  with  their  said 
business,  or  from  carrying  on  the  business 
of  restaurant  and  saloon  at  said  No.  1  O'Far^ 
rell  street,  under  the  said  name  of  'Louvre' 
or  'Old  Louvre,'  in  said  city  and  county  of 
San  Francisco";  and  it  was  adjudged  that 
they  be  fined  In  the  sum  of  $150,  and  that 
they  pay  the  same  with  the  costs  of  the  pro- 
ceedings to  plaintiffs,  and  that  plaintiffs 
have  execution  therefor. 

>t  is  conceded  that  the  injunction,  in  so  far 
as  it  requires  petitioners  to  remove  the  signs 
bearing  the  name  in  controversy,  is  manda- 
tory In  character;  and  It  is  further  conceded 
tliat,  as  to  the  mandatory  features  thereof, 
it  Is  stayed  and  suspended  In  Its  effect  by 
the  appeal  taken  by  petitioners  from  the  or- 
der granting  the  same.  The  appeal,  how- 
ever, has  no  such  effect  upon  that  part  of  the 
Injunction  which  is  merely  prohibitory,  but 
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tliat  remains  In  force  and  nnlmpalred,  not- 
withstanding the  appeal;  and  the  question 
therefore  arises:  What  waa  the  particular 
in  which  the  petitioners  failed  to  conform  to" 
the  requirements  of  the  injunction,  and  for 
which  they  were  found  guilty  of  contempt? 
Was  It  In  falling  to  observe  the  prohibitory 
features  of  the  writ,  or  In  not  doing  the  af- 
firmative thing  required  thereby,— that  is,  the 
removal  of  said  signs?  If  the  latter,  then 
the  court  had  no  power  to  punish  petitioners 
for  their  failure,  since,  that  part  of  the  writ 
being  In  suspension,  the  court  could  not  pro- 
ceed to  enforce  It  pending  the  appeal.  Code 
CHv.  Proc  I  949;  Dewey  v.  Superior  Court,  81 
Cal.  64,  22  Pac.  333;  Stewart  v.  Superior 
Oourt,  100  CaL  543,  35  Pac.  156,  563.  While 
the  recitals  of  the  Judgment  of  contempt  are 
general  in  terms,  that  the  petitioners  "have 
continued  to  and  do  now  use"  the  piy>hlbited 
name  "In  connection  with  their  said  busi- 
ness," it  is  quite  manifest,  we  think,  from 
the  record,  that  the  failure  to  remove  the 
obnoxious  signs  was  the  fact  upon  which 
that  finding  is  based,  and  that  H  was  this 
fact  which  In  the  mind  of  the  court  constl- 
tuted  the  failure  of  petitioners  to  comply 
with  the  injunction,  and  rendered  them 
guilty  of  contempt  This  is  very  apparent, 
not  alone  from  the  facts  above  recited,  and 
which  were  wholly  uncontradicted,  but  also 
by  reference  to  the  charge  in  the  affidavit 
upon  which  the  contempt  proceedings  were 
predicated.  In  substance,  this  affidavit  is  to 
the  effect  that,  notwithstanding  petitioners 
have  l>een  restrained  from  using  tlie  word 
"Louvre"  or  the  words  "Old  Louvre"  upon 
their  signs,  transparencies,  etc.,  and  are  re- 
quired to  remove  the  same,  they  still  con- 
tinue, in  violation  of  the  injunction,  to  em- 
ploy said  designation.  It  is  not  cliarged 
specifically  that  the  name  Is  so  being  used  In 
any  other  manner  than  upon  said  signs,  and 
the  affidavit  can  therefore  be  construed  only 
aa  a  charge  that  the  name  is  being  so  used 
thereon,  and  not  otherwise.  The  Judgment 
follows  the  general  language  of  the  affidavit 
in  this  respect,  and  should  receive  no  broad- 
er construction  tlian  the  latter  will  bear. 
Contempt  being  a  criminal  proceeding,  and 
the  party  being  entitled  to  know  with  what 
be  is  charged.  It  will  not  be  presumed  that 
he  was  held  guilty  of  some  act  not  specific- 
ally alleged  In  the  affidavit  or  fairly  covered 
thereby.  The  offense  being  criminal  in  Its 
nature,  both  the  charge  and  the  finding  and 
Judgment  of  the  court  thereon  are  to  be 
strictly  construed  in  favor  of  the  accused. 
Batchelder  v.  Moore,  42  Cal.  412;  Maxwell 
V.  Rives,  11  Nev.  221;  Phlllipe  v.  Welch,  12 
Nev.  158  (Opinion  of  Beatty,  J.,  187). 

The  objection  that  we  are  not  at  liberty  to 
go  beyond  th«>  recitals  or  findings  in  the 
Judgment  Itself,  in  reviewing  the  action  of 
the  court  below,  is  no  well  taken.  While 
the  writ  of  review  Is  not  a  writ  of  error,  and 
Is  not  a  means  by  which,  as  upon  appeal,  the 
mere  manner  of  conducting  the  proceedings. 


the  ndlngs  of  the  court  upon  queBtions  of 
evidence,  and  otLer  matters  within  the  Jn- 
risdictlon,  Involving  the  merits,  however  er- 
roneous they  may  be,  can  be  revlefwed.  It  is, 
nevertheless,  a  means  by  which  the  power 
of  the  court  In  the  premises  can  be  inquired 
into;  and  for  this  purpose  the  review  ex- 
tends, not  only  to  the  whole  of  tlie  record  of 
the  court  below,  but  even  to  the  evidence  It- 
self, whert  necessary  to  determine  the  Juris- 
dictional fact.  People  v.  Board  of  Delegates 
of  San  Francisco  Fire  Departmem,  14  CaL 
479;  Lowe  v.  Alexander,  15  CaL  301;  Blair 
V.  Hamilton,  32  Cal.  49;  Bodine  v.  Goodwin, 
5  N.  Y.  568.  In  Blair  v.  Hamilton,  supra,  lo 
reviewing  by  certiorari  tlie  order  of  the  court 
below,  it  Is  said:  "In  many  cases  Jurisdic- 
tional facts  may  not  appear  of  record,  either 
by  failure  of  the  Inferior  court  or  officer  to 
follow  the  requirements  of  the  law  and  make 
them  of  record,  dr  because  the  law  itself  does 
not  require  it  to  be  done.  In  such  cases  this 
court  and  all  other  courts  having  Jurisdictlan 
to  review  and  correct  the  proceedings  of  in- 
ferior courts  would  be  iwwerless  unless  It 
can  compel  the  inferior  tribunal  to  certify  to 
this  court  not  only  what  is  technically  de- 
nominated the  *record,'  but  such  facts,  or  the 
evidence  of  them,  as  may  be  necessary  to 
determine  whatever  questions  as  to  the  Juris- 
diction of  the  inferior  tribunal  may  be  In- 
volved; and  the  grossest  abuses  of  power,  to 
the  great  reproach  of  the  law,  might  be  per- 
petrated with  Impunity  and  without  the  pos- 
sibility of  a  remedy." 

But,  while  it  is  conceded  that  the  removal 
of  the  signs  cannot  be  compelled  pending  the 
appeal,  it  Is  contended  that  petitioners,  In 
continuing  tnislness  with  the  signs  In  place, 
were  thereby  using  the  said  trade  name  bi 
connection  with  their  business,  in  contra- 
vention of  the  prohibitory  features  of  the  in- 
junction, and  that  this  constituted  a  con- 
tempt of  the  order  of  the  court;  that  such 
use  could  have  been  avoided  by  either  quit- 
ting their  business  or  removing  it  to  other 
premises,  and,  failing  to  do  this,  the  peti- 
tioners were  properly  punished.  But  assum- 
ing that  this  would  constitute  such  use  as 
would,  under  the  facts  of  this  case,  render  it 
olmoxious  to  the  injunction  ta  any  sense,  to 
hold  under  such  circumstances  that  petition- 
ers could  be  punished  therefor  pending  the 
appeal  would  simply  be  enabling  that  to  be 
accomplished  Indirectly  which  could  not  be 
done  directly,  and  to  deprive  petitioners  en- 
tirely of  the  benefit  of  the  stay  afforded  by 
their  apppal.  "The  stay  of  proceedings  pend- 
ing an  appeal  has  the  legitimate  effect  of 
keeping  them  In  the  condition  In  which  tbej 
were  when  the  stay  of  proceedings  was 
granted.  It  operates  so  as  to  prevent  any 
future  change  In  the  condition  of  the  parties." 
Mining  Co.  v.  Fremont,  7  Cal.  130.  To  re- 
quire petitioners  to  almndon  their  business 
or  the  premises  would  be  working  a  very 
material.  If  not  an  Irreparable,  change  In  the 
condition  of  the  parties,  notwltiiBtandlng  thr 
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effect  of  the  appeal  -was  to  stay  all  afflrma- 
tlre  actton  In  the  premiaefl. 

It  results  ineyltably  from  these  considera- 
tions that  the  record  discloses  a  case  where 
the  conrt  had  no  power  to  proceed  and  pun- 
ish the  petitioners  as  for  a  contempt,  and  Its 
Judgment  in  that  respect  must  be  annulled. 
It  is  so  ordered. 

We  concur:  BHATTT,  C.  J.;  HARRISON, 
3.;  GAROUTTE,  J.;  McFARLAND,  J.;  HBN- 
8HAW,  J.;  TBMPLE,  J. 


OARLSON  V.  BURT.    (L.  A  20.)i 
(Si^reme  Cooit  of  California.     Jan.  27,  1886.) 

ELBonoR  CosTMT— Rbtubw  Dat. 

The  "return  day,"  within  Code  Civ.  Proc. 
i  1115,  pioTiding  that,  whea  an  elector  contests 
tlie  right  of  a  person  declared  elected,  he  mnst 
witliiii  40  days  after  the  return  day  of  such  elec- 
tion file  a  statement,  is  not  the  day  on  which 
tile  resoit  of  the  ele<>tion  is  declared,  but  the  day 
«B  which  the  canvass  begins,  nader  P<ri.  Code,  U 
1278,  1280,  1281,  declaring  that  the  board  of 
(operrisors  shall  mex.t  on  the  first  Monday  after 
the  election  to  canvass  the  returns;  that,  if  they 
bave  not  all  been  received,  the  canvass  must  be 
postponed  from  day  to  dav,  till  all  the  returns 
nave  been  received,  or  till  six  postponements 
hare  been  had;  and  that  the  canvass  shall  be 
made  by  opening  the  returns  and  estimating  the 
votes. 

Department  2.  Appeal  from  superior  court, 
San  Diego  county;  W.  L.  Pierce,  Judge. 

Proceeding  by  William  H.  Carlson  against 
John  P.  Burt.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

William  H.  Fuller,  for  appellant  H.  S. 
IJtley  and  Charles  Wellborn,  for  respondent 

TEMPLE,  J.  This  is  a  contest  for  the 
office  of  assessor  of  the  county  of  San  Diego. 
The  case  was  decided  against  the  contestant 
on  demurrer  to  the  complaint  The  court 
held  that  It  had  no  Jurisdiction,  because  the 
complaint  (or  "written  statement"  as  It  Is 
termed)  was  not  filed  with  the  county  clerk 
tritbin  40  days  after  the  return  day  of  the 
election,  as  required  by  section  1115,  Code 
Civ.  Proc.  The  complaint  shows  that  the 
election  was  held  on  Tuesday,  November  6, 
1S04;  "that  the  respective  boards  of  election 
of  the  several  precincts  of  said  county,  on  or 
before  Monday  succeeding  the  said  Tuesday, 
made  their  returns  to  the  board  of  super- 
visors of  said  county  of  San  Diego,  of  the 
votes  cast  at  the  said  general  election;  and 
that  upon  said  Monday  said  board  of  super- 
visors met,  and,  finding  that  all  of  the  re- 
turns in  the  several  precincts  In  which  said 
election  was  held  bad  been  duly  and  proper- 
ly received,  they  thereupon  proceeded  to  can- 
vass said  returns."  It  Is  also  averred  that 
on  the  19th  day  of  November,  1894,  the  board 
caused  to  be  entered  In  the  record  of  said 
board  a  statement  which  purported  to  show 
the  various  matters  required  by  section  1282 
of  the  Political  Code,  and  that  thereupon  the 
board  declared  John  P.  Burt  elected  county 


>  Rehearing  denied. 


assessor  of  San  Diego  county.  The  com- 
plaint in  this  case  was  filed  December  29, 
1894.  This  was  the  fortieth  day  after  the 
entry  was  made  in  the  records  of  the  board 
declaring  Burt  elected,  and  the  forty-sixth 
day  after  the  day  on  which  it  is  averred  that 
the  board  proceeded  to  canvass  the  votes.  If 
the  return  day  is  the  day  upon  which  the 
result  of  the  canvass  Is  declared,  then  this 
contest  was  Inaugurated  In  time.  On  the 
other  hand.  If  the  return  day  is  the  day  upon 
which  the  returns  being  all  in  are  produced 
before  the  board,  which  then  proceeds  to 
canvass  them,  the  statement  was  filed  too 
late,  and  the  court  properly  refused  to  en- 
tertain the  case. 

Section  1115,  Code  Civ.  Proc,  provides  that 
"When  an  elector  contests  the  right  of  any 
person  declared  elected  to  such  cfflce,  be 
must  within  forty  days  after  the  return  day 
of  such  election,  file  with  the  county  clerk  a 
written  statement"  etc.  The  Codes  do  not 
in  any  other  place  speak  of  any  return  day, 
but  several  sections  in  the  Political  Code  di- 
rect the  precinct  officers  to  transmit  to  the 
county  clerk  certain  matters  pertaining  to 
the  election.  The  papers  to  be  transmitted 
mnst  be  In  packages,  and  in  section  1278, 
PoL  Cods,  are  spoken  of  as  returns.  The 
board  is  directed  to  meet  on  the  first  Monday 
after  the  election  to  canvass  the  returns.  If 
the  returns  have  not  all  been  received,  the 
canvass  must  be  postponed  from  day  to  day  ' 
until  all  the  returns  have  been  received,  or 
until  six  postponements  have  been  had.  The 
canvass  shall  be  made  by  opening  the  returns 
and  estimating  the  votes.  Pol.  Code,  U  1278, 
1280,  1281.  The  clerk  of  the  board  is  re- 
quired as  soon  as  the  result  is  declared  to  en- 
ter on  the  records  a  statement  similar  to  that 
which  the  complaint  shows  the  board  caused 
to  be  entered  on  the  19th.  Id.  {  1282,  In 
other  sections  the  election  returns  are  men- 
tioned, so  that  there  can  be  no  doubt  as  to 
the  meaning  of  the  phrase  "election  returns." 
But  what  is  the  return  day  of  an  election? 
The  phrase  "return  day"  has  been  long  a 
familiar  phrase  in  legal  practice.  Blackstone 
says  (book  3,  p.  277)  that  they  are  called 
"days  in  banc";  that  is,  days  of  appearance 
in  the  court  of  common  bench.  They  were 
stated  days  In  the  term  on  which  writs  were 
returnable.  These  w^re  original  writs  by 
which  suits  were  commenced.  If  the. defend- 
ant did  not  then  appear  and  submit  to  the 
Jurisdiction,  process  was  issued  to  compel 
him  to  do  so.  In  analogy,  the  last  day  on 
which  any  process  can  be  returned  is  called 
"return  day";  or.  In  case  of  an  order  to  show 
cause,  the  "day  of  the  hearing."  The  statute 
fixes  no  precise  day  in  which  election  returns 
must  be  made.  They  should  be  sent  to  the 
clerk  at  once.  But  it  would  seem  that  any  re- 
turn is  timely  which  is  received  before  the 
board  commences  the  canvass.  Naturally, 
then,  the  return  day  would  be  the  first  Mon- 
day after  the  election,  with  authority  in  the 
board  to  adjourn  return  day  six  times  from 
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Hay  to  day,  If  all  returns  have  not  been  re- 
ceived. 

Appellant  argnes  that  this  construction 
may  deprive  an  elector  o(  the  rlgrht  to  con- 
test altogether,  as  the  board  may  not  declare 
the  result  until  40  days  after  the  canvass 
begins.  Unquestionably,  the  argument  Is  en- 
titled to  great  weight;  and,  if  any  reasonable 
construction  can  be  given  to  the  law  which 
would  not  result  In  nullifying  the  law  as  ap- 
plied to  a  possible  case,  such  construction 
should  be  given,  rather  than  a  construction 
which  would  have  that  effect  But  this  right 
to  contest  is  not  given  to  enable  a  candidate 
to  vindicate  his  rights,  but  to  any  elector. 
Public  policy  requires  that  it  should  \ye  In- 
augurated at  once.  If  commenced  within  40 
days  after  the  commencement  of  a  canvass, 
it  will  be  before  the  commencement  of  the 
term  of  the  person  declared  elected.  If  de- 
layed much  longer,  It  will  be  after  the  com- 
mencement of  the  next  term  of  office.  To 
contest  the  right  to  an  office  In  this  mode  is 
not  a  natural  right,  but  one  given  by  statute. 
The  phrase  "return  day"  refers  to  the  elec-. 
tlon  returns,  and  to  some  day  fixed  by  refer- 
ence to  something  done  In  regard  to  the  re- 
^  turns.  If  It  had  been  intended  that  the  time 
should  run  from  the  day  on  which  the  per- 
son was  declared  elected,  It  was  easy  to  say 
80,  and  the  very  language  required  was  In 
the  precise  sentence  in  which  the  limitation 
was  made.  How  natural  it  would  have  been 
to  say  that  a  contest  as  to  the  right  of  a  per- 
son "declared  elected"  shall  be  commenced 
within  40  days  after  he  has  been  so  declared 
elected.  Instead  of  changing  the  expression, 
making  it  read  "from  the  return  day  of  the 
election."  There  Is  liothlng  In  the  expression 
used  which  naturally  refers  to  the  day  on 
which  the  person  whose  right  Is  contested 
was  declared  elected. 

To  the  suggestion  that  the  board  may  take 
more  than  40  days  to  canvass  the  votes,  It 
may  be  said  that  it  may  be  possible,  but  It  Is 
quite  improbable.  If  it  should  take  much 
more  than  40  days,  the  vote  would  not  be 
canvassed  until  the  term  for  which  officers 
are  to  be  elected  will  begin.  Such  a  contin- 
gency was  not  anticipated,  and  can  rarely 
happen,  except  through  a  criminal  intent. 
The  presumption  is  that  in  fixing  the  election 
at  a  certain  period  before  the  commencement 
of  the  terms  of  office,  and  in  limiting  the  pe- 
riod for  the  commencement  of  a  contest,  the 
legislature  has  taken  all  these  things  into 
consideration,  and  has  concluded  that  the 
period  fixed  will  always  prove  sufficient,  and 
I  believe  that  In  practice  it  always  has. 

It  must  be  held,  then,  that  the  return  day 
is  the  day  on  which  the  board  actually  com- 
mences the  canvass,  or,  rather,  the  day  on 
which,  under  the  law,  they  ought  to  do  so. 
It  follows  that  the  contest  was  commenced 
too  late,  and  the  Judgment  is  affirmed. 

We  concur:  HEN8HAW,  J.;  McFAR- 
LAND,  J. 


In  re  TREADWELL  -t  aL  (No.  15,954.) 
(Supreme  Court  of  California.  Jan.  30,  1896.) 
Appeal — Acquiescikob  in  Judomsxt— Dishissu. 
Where  a  guardian,  pending  an  appeal  bj 
him  from  an  ordrr  revoki.ig  his  appointment, 
tenders  his  resignation,  whioi  is  accepted,  and 
his  account  settled,  it  is  an  acquiescence  in  tlie 
order  appealed  from,  and  the  appeal  will  be,  on 
motion  of  appellee,  dismiased. 

In  bank.  Appeal  from  superior  cooit 
Santa  Clara  county;  -  John  Reynolds,  Judge. 

Appeal  la  the  matter  of  the  estate  and 
guardianship  of  one  Treadwell  and  othen. 
Heard  on  motion  by  appellant  to  recall  re- 
mittitur on  dismissal  of  appeaL    Denied. 

Jackson  Hatch,  E.  M.  Rosenthal,  W.  C 
Burnett,  and  L.  C.  Burnett,  for  appellant 
My  rick  &,  Deering  and  C  D.  Wright,  for  re- 
spondent. 

HARRISON,  J.  When  this  cause  was 
called  for  argument.  In  its  order  upon  tbe 
calendar,  August  10,  1895,  there  was  no  ap- 
pearance on  behalf  of  the  appellant,  and  the 
counsel  for  the  respondent  then  stated  to 
the  court  that,  since  the  appeal  was  taken, 
the  oldest  of  the  minors  tiad  attained  ma- 
jority; and  he  also  presented  a  certified  copy 
of  an  order  settling  the  account  of  the  ap- 
pellant as  guardian  of  the  estate  of  said 
minor  and  discharging  him  from  his  trust, 
and  also  a  certified  copy  of  another  order  of 
said  court  discharging  the  appellant  as 
guardian  of  the  other  minors,  made  upon  hit 
own  application,  both  of  said  orders  having 
been  made  subsequent  to  the  taking  of  the 
appeal  herein,  and  submitted  the  matter  to 
the  court  for  such  order  as  should  be  proper. 
Thereupon  the  court  made  an  order  that,  as 
it  appeared  that  ah  matters  involved  in  the 
appeal  were  disposed  of,  the  appeal  be  dis- 
missed. September  20th  the  remittitur  upon 
this  order  was  filed  In  the  superior  court,  and 
on  the  18th  of  Octol)er  a  notice  on  behalf  of 
the  appellant  was  given  to  the  attomej-s 
for  the  respondent  of  a  motion  to  set  aside 
the  order  dismissing  the  appeal,  and  to  recall 
the  remittitur,  upon  the  ground  that  said 
order  had  been  Improvldently  granted  upon 
a  false  suggestion,  and  under  a  mistake  as 
to  the  facts  of  the  case.  At  the  hearhig 
thereon,  the  appellant  based  his  motion  upon 
the  ground  that  no  notice  of  a  motion  to  dis- 
miss the  appeal  had  been  previously  served 
upon  him,  but  made  no  showing  of  any  false 
suggestion  to  the  court  or  of  any  mistake 
as  to  the  facts  of  the  case.  In  support  of 
the  order,  the  respondent,  in  addition  to  tbe 
above-certified  copies,  presented  a  certified 
copy  of  a  petition  made  by  the  appellant  to 
the  superior  covrt  subsequent  to  the  taking 
by  him  of  the  appeal  herein,  in  which  the 
appellant  stated  that  on  the  13th  of  August 
1894,  he  resigned  his  trust  as  guardian  of  the 
minors,  and  that  his  resignation  was  duly 
and  regularly  accepted  by  the  court  The 
order  from  which  the  appeaj  herein  was  takeo 
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wan  made  Tnly  31,  1894,  and  was  an  order 
revoklns  and  annulling  a  previous  order  ap- 
pointing the  appellant  guardian  of  the  ml- 
oors.  The  resignation  by  the  appellant  of 
his  ofBce  as  such  gruardlan,  snbsequent  to  the 
order  revoking  his  letters,  and  the  acceptance 
of  Buch  resignation  by  the  court,  together 
with  the  settlement  of  his  account,  operated 
as  an  acquiescence  by  him  in  the  previous 
order  of  the  court  annulling  his  lettei^,  and 
precluded  blm  from  assigning  any  error  in 
such  order,  and  rendered  the  order  dismiss- 
ing the  aixpeal  proper.  The  motion  Is  de- 
nied. 

We  concur:  MePARLAND,  J.;  GAR- 
OUTTE,  J.;  VAN  FLEET,  J.;  TEMPLE, 
J.;    HENSHAW,  J. 


ROZEGRANS  MIN.  CO.  ▼.  MORBT.     (Sac. 

12.) 
(Supreme  Court  of  California.     Jan.  23t  1896.) 

COBPOKATIONS — DIRECTORS— Db  JDRB  AND    OB 

Pacto. 
Under  Civ.  Code,  i  305,  providing  that 
directors  of  a  corporation  must  be  Btockhold- 
ers.  a  person  owning  no  stock  in  the  corporation, 
elected  a  director  without  his  knowledge,  does 
not  become  a  director,  either  de  jure  or  de  facto, 
so  an  to  prevent  his  purchasing  corporate  prop- 
erty at  a  judicial  salfc,  though  a  share  of  stock 
was,  subsequently  to  bis  election,  issued  and 
delivered  to  him,  wliich  he  retained;  he  never 
having  acted  as  a  director  or  been  called  upon 
to  do  so  until  10  years  after  his  election,  wnen 
he  repudiated  his  office. 

Department  1.  Appeal  from  superior  court, 
Eldorado  county;   N.  D.  Amot,  Judge. 

Action  by  the  Rozecrans  Mining  Company 
against  H.  S.  Morey.  There  was  a  judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed. 

A.  Everett  Ball  and  Irwin  &  Irwin  (Van  R. 
Paterson,  of  counsel),  for  appellant  Wil- 
Dams  &  Witmer,  for  respondent 

GAROUTTE.  J.  This  is  an  action  In  equi- 
ty, involving  the  ownership  of  certain  mining 
property.  Plaintiff  became  financially  embar- 
rassed, and  the  proi>erty  was  sold  under  exe- 
cution sales,  and  also  sold  for  nonpayment  of 
taxes.  Deeds  passed  to  Morey,  the  defend- 
ant under  these  execution  sales,  and  also 
under  the  delinquent  tax  sale.  Plaintiff  ap- 
peals from  the  judgment  rendered  against  It, 
and  also  from  the  order  denying  Its  motion 
for  a  new  trial. 

There  are  many  questions  discussed  by 
counsel  in  their  respective  briefs,  but  at  the 
threshold  of  the  case  a  single  matter  presents 
Itself,  which,  upon  consideration,  we  .think 
necessarily  points  the  judgment.  The  regu- 
larity of  the  proceedings  leading  up  to  the 
execution  sales  and  the  tax  sale  are  not  at- 
tacked, but  It  is  Insisted  that  Morey  during 
all  these  times  was  a  director  and  trustee  of 
the  corporation  plaintiff,  and,  as  such  director 
and  trustee,  all  his  dealings  with  the  proper- 
ty of  plaintiff  must  be  held  to  have  been  for 


its  benefit  and  that,  by  reason  of  bis  fidn- 
dary  relation,  whatever  title  to  plaintiff's 
property  came  to  him  is  held  as  trustee  for 
plaintiff.  Of  course,  this  principle  of  law  Is 
elementary,  and  must  prevail  here  if  the 
facts  present  those  conditions.  But  we  think 
they  fail  to  do  It,  as  may  be  readily  seen  from 
the  following  finding  of  fact  made  by  the  trial 
court  After  hearing  all  the  evidence  the 
court  found:  "That  on  the  19th  day  of  June, 
1883,  H.  L.  Robinson,  owning  the  entire  stock 
of  the  plaintiff,  held  a  stockholders*  meeting 
for  the  election  of  trustees.  That  said  Robin- 
son conducted  the  election,  and  cast  a  ballot 
for  the  election  of  five  trustee,  as  follows: 
H.  L.  Robinson,  64,000  shares;  A.  Everett 
Ball,  B.  D.  Sawyer,  B.  W.  S<S)tt  and  C.  A. 
Darby,  each  64,000  shares.  That  none  of  said 
parties  owned  any  stock  of  plaintiff,  except 
Robinson.  That,  immediately  after  the  elec- 
tion aforesaid,  a  trustees'  meeting  was  held, 
^nd  Sawyer,  Scott  and  Darby  resigned.  That 
thereupon  E.  S.  Chester,  James  Blair,  and  H. 
S.  Morey  were  elected  to  fill  the  vacancies 
Caused  by  the  resignations  of  Sawyer,  Scott, 
and  Darby.  That,  at  the  time  of  said  elec- 
tion, the 'said  Horey  was  not  a  stockholder, 
had  no  Interest  in  the  corporation,  had  no 
knowledge  of  the  meeting  of  the  stockholders 
or  trustees,  or  of  his  election,  and  In  no  man- 
ner consented  to  be  elected  or  to  act  as  trus- 
tee of  plaintiff.  That  on  the  3d  day  of  July, 
1883,  a  certificate  of  one  share  of  the  stock 
of  plaintiff  was  issued  to  said  Morey.  That 
Said  Morey  did  not  know  of  the  Issuance  of 
said  share  of  stock,  paid  nothing  for  the  same, 
nor  did  he  authorize  it  to  be  Issued  to  him. 
That  at  some  time  subsequent  to  the  Sd  day 
of  July,  1883,  and  pylOT  to  the  23d  day  of 
February,  1886,  said  share  of  stock  was  de- 
livered to  said  Morey  by  H.  L.  Robinson. 
That  he  (Morey)  has  had  possession  of  said 
Share  of  stock  ever  since.  That  said  Morey, 
at  the  time  of  the  delivery  to  him  of  said 
share  of  stock  by  said  Robinson,  learned  that 
he  had  been  elected  a  trustee  of  plaintiff. 
That  said  Morey  at  no  time  acted  as  a  trus- 
tee of  plaintiff;  that  he  was  not  at  any  time 
consulted  as  trustee  by  any  oflScer  or  agent  of 
plaintiff;  that  he  did  no  act  or  thing  what- 
ever as  trustee  of  plaintiff;  and'  when,  for  the 
first  time,  he  was  notified.  In  September,  1803, 
to  attend  a  meeting  of  the  trustees,  he  re- 
fused to  act  or  to  have  anything  to  do  with 
plaintiff  or  the  other  trustees  at  said  meet- 
ing." Upon  an  examination  of  the  evidence, 
we  find  this  finding  in  all  its  material  parts 
is  fully  supported;  and  such  being  the  fact, 
the  whole  superstructure  of  plaintiff's  case 
must  fall,  for  the  foundation  upon  which  It 
was  built  has  been  absolutely  undermined 
and  taken  away.  We  think  such  Is  the  nec- 
essary and  only  construction  to  be  placed  up- 
on this  finding.  It  discloses  that  Morey  was 
neither  a  director  de  jure  nor  de  facto. .  Mor- 
ey was  not  a  director  de  jure,  for  he  was  not 
a  stockholder  of  the  corporation  when  elect- 
ed.   Section  305  of  the  Civil  Code  declares 
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that  tb«  dIrectoTS  mnet  be  selected  from  th« 
stockholders,  and  also  declares  that  directors 
must'  be  holders  of  stock  in  an  amount  fixed 
by  the  by-laws  of  the  corporation.  Conced- 
ing that  the  by-laws  of  the  corporation  plain- 
tiff fixed  no  amount  of  stock  to  qualify  a 
stockholder  for  election  as  a  director,  still,  un- 
der the  provision  of  the  Code  quoted,  the  di- 
rector must  be  a  stockholder.  He  must  own 
stock  in  some  amount,  or  his  election  is  in- 
Talid.  The  fact  that  Robinson  gav«  Morey 
one  share  of  stock,  weeks,  and  perhaps 
months,  after  the  day  of  election,  of  which 
share  of  stock  "Morey  has  had  possession 
ever  since,"  entirely  falls  to  meet  the  case, 
and  la  wholly  lacking  in  caring  the  invaUdl- 
tles  existing  in-  bis  election.  Neither  is  Morey 
a  director  de  facto.  The  rule  of  law  for  the 
protection  of  third  i>arties  as  to  the  acts  of  de 
facto  officers  may  well  be  doubted  when  ai>- 
plied  between  the  corporation  and  its  own  Il- 
legally elected  ot&c&m.  It  is  said  in  State  v.^ 
Curtis,  9  Ner.  839:  "In  order  to  protect  third 
persons  transacting  business  with  such  of- 
ficers under  such  circumstances  as  to  induce 
them  to  believe  that  they  were  dealing  with 
legal  officers,  the  law  has  reached  ont  its 
stroag  arm  to  a  dangerous  extent,  upon  the 
principle  that,  although  not  officers  de  Jure, 
they  were  officers  in  fact,  whose  acts  public 
policy  required  should  be  considered  valid. 
Such  a  principle  ought  not  to  be  extended  to 
a  case  where  the  rights  of  the  public  are  not 
affected,  nor  where  all  the  parties  interested 
have  knowledge  that  the  person  pretending  to 
be  an  officer  is  not  an  officer  de  Jure;  for  in 
such  a  case  the  reason  of  the  rule  no  longer 
exista,  and  the  law  should  not  be  invoked  for 
protection."  But,  conceding  this  principle  of 
law  is  a  proper  one  to  be  here  invoked,  still 
there  Is  nothing  In  this  finding  to  indicate 
Morey  to  be  a  director  de  facto.  Upon  the 
contrary,  the  showing  prevents  the  drawing 
of  any  such  inference.  He  never  did  an  act 
as  a  director.  He  never  accepted  the  office. 
He  was  never  consulted  as  a  director  by  any 
officer  of  the  corxmratlon.  He  never  held  him- 
self out  as  a  tlirector  In  any  way,  and,  when 
notified  of  a  meeting  of  the  directors  some  10 
years  after  his  alleged  election,  he  repudiated 
his  office.  It  'is  not  necessary  to  cite  author- 
ities as  to  who  are  and  who  are  not  officers 
de  factOk  for  we  apprehend  that  no  legal  prec- 
edent may  be  found  which  would  Justify  us 
In  holding  Morey  a  de  facto  director,  as  test- 
ed by  the  facts  of  this  case.  We  conclude 
that  defendant  Morey  was  neither  a  de  Jure 
nor  a  de  facto  director  and  trustee  of  the 
plaintiff  corpwation  at  the  times  set  out  In 
its  complaint,  and  for  such  reason  plaintiff 
fails  to  prove  a  cause  of  action.  We  find  no 
error  in  the  record  authorizing  a  reversal  of 
the  Judgment  and  a  new  trial  of  the  case. 
For  the  foregoing  reasons,  the  Judgment  and 
order  are  affirmed. 


We  concur:  HABRISON,  X;  VAN  FLBBT, 


J. 


CALIFORNIA   TITLE   INStlRANCB  * 

TRUST  CO.  V.  PAULY.    (L.  A.  66.) 

(Supreme  Court  of  California;.     Jan.  25,  1896.> 

MoBTG^asB— DBSoaiPTiox  or  PaoFsaxx  —Vaboi^ 
EvinaiicB — Apfdktbnaxcbs. 

1.  Findings  that  u  street-railroad  company, 
after  executing  a  mortgage,  acqaired  pavilion 
grounds  "for  nee  on  or  about  ita  said  linea  of 
railway";  that  they  were  "adapted  to"  anck 
use,  and  were  operated  and  held  by  the  com- 
pany in  connection  with  its  railroad,  and  for  use 
in  and  about  it, — bring  snch  grounds  within  the 
description  of  the  mortgage:  "Its  real  •  •  • 
property  •  •  •  that  it  may  hereafter  ac- 
quire for  use,  or  adapted  to  use,  on  or  abont  its- 
said  lines  of  railwaj." 

2.  A  court  ha  ring  made  findings  bringing 
pavilion  grounds  acqaired  by  a  street  railway, 
after  maUng  a  mortgage,  within  the  deseriiitioa 
thereof:  "Its  real  •  •  •  property  *  •  • 
that  it  may  hereafter  acquire  for  use,  or  adapted 
to  use,  on  oi  about  its  said  linea  'of  railway," — 
the  word  "appurtenances,"  in  ita  further  find- 
ing that  "such  pavilion  grounds,  with  said  ac- 
cessories, are  an  important  and  neceaaary  part 
of  the  apportenances  and  equipment  of  said 
railroad,"  will  be  conatrued  as  one  that  the 
grounds  and  improvements  thereon,  as  used  in 
connection  with  the  railroad,  are  needful  aids  to- 
the  busineas  of  the  road,  in  that  they  add  to  its 
income. 

3.  To  bring  pavilion  grounds  within  the  de- 
scription of  a  street  railway  company's  mort- 
gage of  real  property,  that  it  might  afterward* 
acquire  "for  use  o.-  adapted  to  use,  on  or  alxint 
its  said  lints  of  railway,''  parol  evidence  is  ad- 
missible that  the  purchase  of  the  groundi  was 
contemplated  by  the  road  at  the  time  of  the 
mortgage,  tiiat  one  of  the  termini  of  its  road 
waa  therein,  and  that  the  aole  object  of  the  par- 
chase  thereof  was  to  inci-ease  travel  on  the  road. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court.  Ban  Diego  coun- 
ty;  George  Puterbaugb,  Judge. 

Action  by  the  California  Title  Insurance  & 
Trust  Company  against  Charles  W.  Pauly,  as- 
signee of  the  San  Diego  Cable-Railway  Com- 
pany, an  insolvent  debtor.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

James  E.  Wadham  and  B^rederick  W. 
Steams,  for  appellant  Dom  &  Dom  and  E. 
W.  Britt,  for  respondent.  T.  J.  Bergln, 
Works  &  Works,  B.  Parker,  A.  B.  Cftchran, 
Luce  &  McDonald,  and  Gibson  &  Titus,  fbr 
various  interveners. 

VANOLIEF,  a  Action  to  foreclose  a  mort- 
gage executed  by  the  San  Diego  Cable-Rail- 
way Company,  a  corporation,  to  the  plaintiff. 
In  trust,  to  secure  the  payment  of  a  series  of 
bonds  executed  by  the  mortgagor.  Before 
the  commencement  of  the  action,  the  said  lail- 
way  company  had  been  adjudged  an  Insolvent 
debtor,  pursuant  to  the  Insolvent  act  of  ISSO, 
and  all  its  estate,  real  and  personal,  had  been 
duly  assigned  to  the  defendant,  Pauly,  who- 
was  the  duly  elected  and  qualified  assignee  of 
the  estate  of  said  Insolvent  debtor.  The 
plaintiff  prevailed  in  the  lower  court;  and  the 
defendant,  Pauly,  appeals  from  the  Judgment 
of  foreclosure,  and  from  an  order  denying  bl» 
motion  for  a  new  trlaL  The  appellant  con- 
tends that  the  court  erred  In  finding  that  t 
certain  piece  of  land,  known  as  the  "Pavllioa 
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Groands,**  -was  embraced  In  tlie  description  of 
the  mortgaged  property,  and  In  ordering  a 
sale  of  those  grounds  as  a  part  of  the  prop- 
erty mortgaged;  and  this  is  the  principal 
point  In  controversy  on  this  appeal.  Subsidi- 
ary to  this,  however,  a  question  Is  raised  as 
to  whether  the  conrt  erred  In  admitting  cer- 
tain parol  evidence,  for  the  purpose  of  apply- 
ing the  description  contained  In  the  mortgage 
to  the  pavilion  grounds. 

The  description  of  the  mortgaged  property  In 
the  mortgage  la  as  follows:  "All  and  singular 
the  franchises  and  lines  of  railway,  and  ap- 
purtenances thereof,  of  the  said  San  Diego 
Cable-Railway  Company,  which  lines  of  rail- 
way commence  at  the  comer  of  Sixth  street 
and  L  street,  In  said  city  of  San  Diego,  and 
thence  extend  along  said  Sixth  street  to  0 
Btreet,  on  C  street  to  Fourth  street,  on  Fourth 
street  to  Newball  avenue,  and  thence  on  New- 
hall  avenue  and  connecting  streets  eastward 
to  terminus  at  University  Heights,  In  said 
city  of  San  Diego,— a  distance,  including 
curves  and  switches,  of  five  miles;  and  all 
the  concrete  subway,  cables,  cars,  dummies, 
and  other  rolling  stocli,  equipment,  machin- 
ety,  iwwer  houses,  fares,  rents,  income,  and 
other  property  of  the  said  San  Diego  Cable- 
Railway  Company,  appurtenant  to  Its  lines  of 
railway  above  described;  and  its  real,  per- 
sonal, and  mixed  property,  franchises,  rights 
of  way,  privileges,  Interests,  and  ai^urtenan- 
ces,  of  every  kind  ana  nature,  that  It  now 
owns,  or  that  it  may  hereafter  acquire,  for 
use,  or  adapted  to  use,  on  or  about  its  said 
lines  of  railway;  also  the  following  described 
parcel  and  tract  of  land,  situated  In  the  city 
of  San  Diego,  county  of  San  Diego,  state  of 
California,  to  wit:  Block  three  hundred  and 
fifty-eight  (358)  of  Horton's  addition  to  said 
city  of  San  Diego,  according  to  the  official 
map  of  said  addition  by  Lockllng,  on  file  In 
the  office  <rf  the  recorder  of  said  county;  the 
same  b^ng  the  block  of  land  containing  the 
power  house  of  the  said  cable-railway  com- 
Iiany,  together  with  the  appurtenances." 

1.  Appellant  contends  that  "the  only  ground 
on  which  the  court  holds  the  pavilion  grounds 
to  be  included  in  the  mortgage  is  that  said 
fTonnds  are  an  appmtenance  of  the  line  of 
railway,"  and  insists  that  whetber  or  not  those 
grounds  are  appurtenant  to  the  railway  Is  the 
only  material  question  Involved;  and  then 
proceeds  to  controvert  the  proposition  that 
they  are  so,  on  the  ground  that  land  cannot 
be  appurtenant  to  land,  etc.  But  I  think 
coonsel  mistaken  as  to  the  groflnd  on  which 
the  court  held  the  pavilion  grounds  to  be  In- 
clnded  In  the  mortgage.  The  court  found,  as 
alleged  in  the  complaint,  that  the  pavilion 
grounds  were  acquired  by  the  railway  com- 
pany after  the  execution  of  the  mortgage, 
'tor  use  on  or  about  its  said  lines  of  rall- 
v&j,"  and  that  said  grounds  are  "adapted 
to"  such  use,  and  were  "operated  and  held  by 
said  cable-railway  company  •  •  •  in  con- 
nection with  said  railroad,  and  for  use  in 
and  about   such   railroad."    These  findings 


brought  the  pavilion  grounds  clearly  within 
the  description  in  the  mortgage  as  a  part  of 
"its  real  •  •  •  property  •  •  •  that  it 
may  hereafter  acquire  for  use,  or  adapted  to 
use,  on  or  about  its  said  lines  of  railway," 
though  not  appurtenant  to  the  railway  In  the 
technical  legal  sense  of  the  word;  and  there- 
fore It  is  wholly  immaterial  whether  the  pa- 
vilion grounds  were  appurtenances  or  not,  in 
any  sense  of  the  word.  The  only  ground  up- 
on which  it  Is  insisted  that  the  court  found 
the  pavilion  grounds  to  be  appurtenant  to  the 
railway  Is  that,  after  finding  facts  which 
bring  those  grounds  within  the  mortgage  de- 
scription, and  show  that  th«y  could  not  be 
appurtenant  to  the  railway  In  the  legal  sense 
of  the  word,  the  court  added  the  following: 
"And  that  such  pavilion  grounds,  with  said 
accessories,  are  an  Important 'and  necessary 
part  of  the  appurtenances  and  equipment  of 
said  railroad."  But  it  Is  qalte  apparent  that 
the  word  "appurtenance"  was  not  here  used 
in  its  technical  legal  sense.  Bead  in  connec- 
tion with  its  context,  the  legal  technical 
meaning  of  the  word  cannot  be  attributed  to 
it  without  making  the  finding  inconsistent 
with  other  material  findings  to  the  effiect  that 
the  pavilion  grounds  consist  of  about  five 
a4!re8  of  land  which,  by  no  legal  posalbUlty, 
could  be  appurtenant  to  the  railway  In  the 
technical  law  sense  of  the  word.  Under  these 
circumstances,  the  finding  should  be  so  con- 
strued. If  possible,  without  doing  violence  to 
the  language  expressing  it,  as  to  make  it  con- 
sistent with  all  other  material  findings 
(Schultz  V.  McLean,  93  CaL  329,  28  Pae.  1053; 
Breeze  v.  Brooks,  97  CaL  72,  31  Pac.  742; 
Kimball  v.  Lobmas,  31  CaL  154);  and  that  the 
word  "appurtenance"  may  properly  be  used 
in  a  sense  broader  than  Its  technical  legal 
meaning,— as,  for  example,  in  the  sense  of  the 
word  "addition,"— has  been  Judicially  recog- 
nized. In  Frey  v.  Drahos,  d  Neb.  10,  Lake, 
C.  J.,  si)eaking  of  the  word  "aK>urtenances," 
said:  "It  Is,  however,  doubtless  true  that  the 
word  Is  frequently  used  In  a  more  enlarged 
and  comprehensive  sense  [than  its  technical 
legal  sense],  and  when  it  can  be  gathered, 
from  all  the  attendant  circumstances,  that  it  - 
was  so  understood  and  used  by  the  parties,  a 
corresponding  effect  should  be  given  to  it  in 
the  Interpretation  of  a  contract."  See,  also, 
Harris  v.  EUlott,  10  Pet.  25,  64,  and  Cent 
Diet.,  where  the  law  meaning  is  distinguished 
from  other  senses  In  which  the  word  may  be 
used.  I  think  the  obvious  meaning  of  the 
finding  in  question,  read  in  connection  with 
the  other  findings  above  stated,  is  that  the 
pavilion  land,  and  the  improvements  thereon, 
as  used  in  ctmnection  with  the  railway,  are 
Important  and  necessary  additions  or  append- 
ages thereto;  which  meaning  does  not  Imply 
that  tbey  are  appurtenances  of  the  railway 
in  the  technical  sense  of  the  word,  nor  evea 
that  they  are  indispensable  to  the  use  of  the 
railway  for  the  purposes  of  transportation, 
bnt  only  that  tbey  are  needful  aids  to  the 
business.  In  that  they  increase  tbe  profits  or 
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dimlnlBh  the  losses  of  the  business.  If,  as 
claimed  by  counsel  for  appellant,  the  finding, 
.as  they  construe  it,  Is  not  justified  by  the  evi- 
dence, this  18  an  additional  reason  for  adopt- 
ing a  different  construction  -which  Is  Justified 
by  the  evidence,  provided  the  language  of  the 
finding  is  susceptible  of  such  difTerent  con- 
•atruction.  My  conclusions  on  this  point  are 
(1)  that  the  judgment  is  supported  by  those 
unchallenged  findings  which  bring  the  pa- 
vilion land  within  the  description  In  the 
mortgage,  as  real  estate  acquired  after  the 
execution  of  the-  mortgage,  and  appurtenant 
to  nothing;  and  (2)  that  the  above-discussed 
finding  relied  upon  by  appellant  Is  not  In- 
•conslstent  with  those.  It  Is  not  questioned 
that  a  mortgage  may  be  given  on  property 
■to  be  acquired  by  the  mortgage*  after  the  ex- 
«cutlon  of  the  mortgage.  As  a  case  In  point, 
.see  Omaha  &  St  L.  Ry.  Oo.  y.  Wabash,  St. 
L.  &  P.  Ry.  Co.,  108  Mo.  208,  18  S.  W.  1101. 
See,  also,  Jones,  Mortg.  }§  152-157.  It  should 
also  be  noted  here  that  it  Is  not  claimed  by 
counsel  for  appellant,  either  in  their  brief  or 
statement  on  motion  for  a  new  trial,  that  the 
findings  of  the  court  are  not  self-consistent. 
They  have  wholly  Ignored  or  overlooked  those 
findings  which  identify  the  pavilion  grounds 
&a  the  after-acquired  real  estate  described  in 
the  mortgage. 

2.  Counsel  for  appellant  say:  "The  court 
erred  in  admitting  parol  evidence  showing 
the  general  course  and  termini  of  the  cable 
road,  the  location  of  the  pavilion  grounds, 
and  the  amount  of  travel  induced  by  reason 
of  the  pleasure  resort  maintained  thereon." 
In  this  connection,  It  was  proved  by  undis- 
puted parol  evidence  that  the  purchase  of 
the  pavllton  grounds  was  contemplated  by 
the  railway  company  before,  and  at  the  time, 
the  mortgage  was  executed;  that  one  of  the 
termini  of  the  road  was  within  those 
grounds;  that  the  sole  object  of  the  pur- 
chase was  to  Increase  travel  upon  the  road; 
that  the  grounds  were  used  in  connection 
with  the  road  for  that  purpose  only;  that 
they  were  adapted  to  such  use,  and  did  In- 
crease the  traffic  on  the  road  about  100  per 
cent;  that  the  grounds  were  improved  at 
the  expense  of  the  railway  company,  and 
were  opened  to  the  public  as  a  pleasure  re- 
sort at  the  same  time  the  road  was  finished 
and  opened  for  travel,  no  distinct  charge  be- 
ing made  for  admission  of  the  public  to 
those  grounds;  that  the  railway  company 
furnished  music,  a  dance  hall,  and  other  con- 
veniences for  visitors  and  picnic  parties,  on 
Sundays  and  holidays,  at  an  expense  of  $200 
to  $300  per  month;  and  that  the  grounds 
thus  used  by  the  railway  company  were 
worth  three  to  four  times  as  much  as  they 
would  be  for  any  other  purpose.  The  pur- 
pose for  which  such  evidence  was  introdu- 
ced, and  which  It  served,  was  to  prove  that 
the  pavilion  grounds  were  acquired  by  the 
railway  company  for  use,  and  adapted  to 
use,  "on  or  about  Its  said  lines  of  railway;" 
and  thus  to  Identify  them  as  being  after-ac- 


quired real  estate  described  in  the  mortgage, 
or,  as  may  be  otherwise  expressed,  to  apply 
to  those  grounds  the  description  contained 
in  the  mortgage,  though  the  description  of 
itself  is  unambiguous  and  sufficiently  cer- 
tain. That  parol  evidence  Is  competent  fw 
this  purpose  does  not  admit  of  a  doubt 
Greenl.  Ev.  §  287;  Hancock  v.  Watson,  13 
Cal.  137;  Began  v.  O'Reilly,  32  Oal.  11; 
Marrlner  v.  Dennlson,  78  Cal.  202,  20  Pac. 
386;  Towle  v.  Coal  Co.,  90  Cal.  307,  33  Par, 
1126. 

3.  In  their  reply  brief,  for  the  first  time, 
counsel  for  appellant  contend  that  there  Is 
no  allegation  in  the  complaint  to  support  the 
finding  that  the  pavilion  grounds  were  mort- 
gaged otherwise  than  as  appurtenances  to 
the  railway.  It  Is  alleged  In  the  complaint, 
after  exhibiting  the  mortgage,  that  "by  said 
mortgage  the  railway  company  did  mortsage 
to  plaintiff  •  •  •  all  Its  real,  personal, 
and  mixed  property  •  •  •  that  It  then. 
on  said  1st  day  of  April,  1890,  owned,  or 
might  thereafter  acquire,  for  use,  or  adapted 
to  use,  on  or  about  said  line  of  railway. 
•  *  •  That  since  said  1st  day  of  April, 
1890,  to  wit  on  or  about  November  18,  1S91, 
the  said  railway  company  •  ♦  •  became 
the  owner,  and  thereafter,  until  Its  assign- 
ment In  Insolvency,  was  the  owner  In  fee, 
and  In  possession  of,"  lots  and  blocks  (par- 
ticularly describing  them)  "known  as  the 
'Pavilion  Grounds.'"  Then,  after  alleging 
the  use  of  said  grounds  by  the  railway  com- 
pany, as  above  stated,  "In  and  about  said 
railroad,"  proceeds  to  allege  that  said  pavil- 
ion grounds  "were,  as  plaintiff  Is  Informed 
and  believes,  and  therefore  alleges.  Intend- 
ed to  be,  and'  by  said  indenture  were,  mort- 
gaged to  this  plaintiff  to  secure  payment  of 
said  bonds."  I  think  these  allegations  af- 
ford a  sufficient  answer  to  the  contention 
that  the  judgment  as  to  the  pavilion  grounds 
is  not  supported  by  the  complaint  I  tliink 
the  Judgment  and  order  should  be  affirmed. 

We  concur:    HAINES,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  "reasons  given  in 
the  foregoing  opinion  the  judgment  and  o^ 
der  are  affirmed. 


SMITH  et  al.  v'  SARIN.    (No.  16,014.)' 

(Supreme  Court  of  Calii'ornia.     Jan.  80,  188S.? 

APPE  AI/— Revi  bw. 

Where  there  is  a  conflict  in  the  eridenoe, 
the  finding  of  the  trial  court  will  not  be  dia- 
turbed. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   A.  A.  Sanderson,  Judge. 

Action  by  William  F.  Smith  and  otben 
against  John  I.  Sabln.  There  was  a  judf- 
ment  for  defendant,  and  plaintiffs  appeal 
Affirmed. 


1  Rehearing  denied, 
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A,  Heynemann,  for  appellants.  Stanley, 
Hayes,  McEnemey  &  Bradley,  for  respond- 
ent 

BELCHER,  C.     The  plalntitfs  were  archi- 
tects, doing  business  as  partners  under  the 
firm    name    of    Smith    &    Freeman.     They 
bronght  this  action  In  July,  1883,  to  recover 
the  balance  alleged  to  be  due  them  (or  senr- 
Ices  performed  at  the  request  of  the  defend- 
ant, in  1801,  In  drawing  plans  and  specifica- 
tions,   and    procuring    bids    thereon,    for  a 
hotel,  to  be  called  "Hotel  Edison,"  and  to  be 
situated  at  the  comer  of  Sutter  and  Hyde 
streets.   In  the  city  of  San  Francisco,   but 
which  was  never  constructed.    It  is  alleged 
that  the  hotel  was  to  cost  about  the  sum 
of  $134,000,  and  that  the  reasonable  value  of 
plaintiffs'  services  was  $3,350,  of  which  sum 
$1,000  had  been  paid,  leaving  still  due  $2,350, 
for  which  Judgment  was  asked.    The  answer 
of  defendant  denied  that  the  proposed  hotel 
was  to  cost  about  the  sum  of  $134,000,  and 
alleged  that  the  plana  and  specifications  pre- 
pared by  plaintiffs  were  made  under  the  ex- 
press agreement  that  they  .should  not  require 
the  expenditure  of,  and  the  hotel  should  not 
cost,   any  greater  sum  that  $100,000;   that 
all  of  the  services  performed  by  plaintiffs 
were  performed  under  that  special  contract, 
and  that  the  plans  and  specifications  made 
and  furnished  by  plaintiffs  required  the  ex- 
penditure  of   $134,775,   and   that   no   other 
plans  or  specifications  bad  ever  been  pre- 
pared by  plaintiffs  for  defendant  for  the  erec- 
tion of  said  or  any  hotel.    The  case  was 
tried  by  the  court  witiiout  a  Jury,  and  the 
findings  were  that  the  Hotel  Edison  was  not 
to  cost  about  the  sum  of  $134,000,  but,  on  the 
contrary,   before  the   performance  of  any 
services  by  plaintiffs  for  defendant,  it  was 
nnderstood  and  agreed  between  them  that 
the  plans  and  specifications  to  be  prepared 
should  not  require  the  expenditure  of  more 
'ttian  about  $100,000;   that   the   plans   and 
specifications  made  by  plaintiffs  were  made 
under  the  express  agreement  that  the  hotel 
Bhonld  not,  under  said  plans  and  speciflca- 
tlong,    cost    any    greater    sum    than    about 
$100,000;    that  the  only  plans  and  specifica- 
tions made  and  furnished  by  plaintiffs  re- 
quired the  expenditure  by  defendant  of  the 
som  of  $134,775;   that  while  the  plaintiffs 
were  engaged  in  drawing   said  plans  and 
specifications,  and  while  their  contract  to 
dtaw  the  same  was  unfinished  and  unper- 
formed, the  defendant  at  the  request  of  the 
plaintiffs,  paid  on  account  thereof  the  sum 
of  $1,000;  and  that  upon  the  trial  of  this 
case  the  return  of  said  sum  of  $1,000  was 
waived  by  defendant;  and,  as  a  conclusion 
of  law.  It  was  found  that  the  defendant  was 
entitled  to  Judgment   against  the  plaintiffs 
for  his  costs.    Judgment  was  accordingly  en- 
tered that  the  plaintiffs  take  nothing  by  the 
action,  from  which,  and  from  an  order  deny- 
ing their  motion  Cor  a  new  trial,  they  have 
appealed. 


In  supi>ort  of  the  appeal  it  Is  earnestly 
urged— and  this  is  the  only  point  made— that 
the  findings  were  not  Justified  by  the  evi- 
dence, and  hence  that  the  Judgment  shouldi 
be  reversed.  This  i>ositlon  cannot  be  sus- 
tained. After  carefully  going  over  the  rec- 
ord, we  are  satisfied  that  there  was  evidence- 
tending  to  support  the  theory  of  the  defense, 
and  to  Justify  the  findings.  This  being  so, 
the  case  comes  within  the  well-settled  rule 
of  this  court  that  where  there  is  a  conflict  of 
evidence  the  findings  of  the  trial  court  will 
not  be  disturbed  on  appeal.  It  would  sub- 
serve no  useful  purpose  to  detail  the  evi- 
dence Introduced  by  the  respective  parties,, 
and  It  is  therefore  passed  without  more  par- 
ticular notice.  The  Judgment  and  order  ap- 
pealed from  should  be  afllrmed. 

We  concur:    BRITT,  O.;   SBARLS,  C. 

PER  CURIAM.  For  the  reasons  given  iik 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  aArmed. 


POPE  V.  J.  K.  ARMSBY  CO.  (Sac.  81.)> 
(Supreme  Coart  of  California.  Jan.  SO,  1896.) 
Fbikoipal  akd  Agent— Ratification  of  Agent's 
Contract. 
Plaintiff  wrote  defendant  that  he  had  a 
contract  for  the  sale  of  fruit  signed  is  defend- 
ant's name,  "By  W.,  Agent,"  and  wanted  to 
know  if  W.  was  in  fart  Defendant's  agent,  and 
if  the  contract  was  correct  Defendant's  man- 
ager replied  that  W  had  Iraught  some  apricots 
"on  our  advice,  but  we  are  not  aware  he 
bought  them  in  our  name.  We  will  handle 
them,  bovfevttt,  and  think  there  is  no  question 
on  the  money  part  of  the  transaction,"  adding 
that  the  writer  would  be  in  plaintiff's  neighbor- 
hood ahortly,  and  would  arrange  the  matter.  A 
few  days  later,  and  before  plamtiff  shipped  the 
fruit  to  defendant,  the  manager  visited  plain- 
tiff's locality,  but  made  no  effort  to  see  him. 
Ueld,  that  defendant  was  estopped  from  re- 
pudiating* the  contrxct. 

Department  1.  Appeal  from  superior  court, 
Colusa  county;   E.  A.  Bridgeford,  Judge. 

Action  by  J.  H.  Pope  against  J.  K.  Armsby 
Company  to  recover  money  due  on  a  contract. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  ap- 
peals.   Afilrmed. 

Daniel  Titus,  for  appellant  H.  M.  Al- 
berry,  (or  respondent 

VAN  FLEET,  J.  Action  to  recover  a  bal- 
ance due  upon  a  contra''t  for  the  purchase 
of  fruit,  aUeged  to  have  been  made  by  de- 
fendant with  the  plaintiff.  Plaintiff  had 
Judgment,  and  the  defendant  appeals  there- 
from, and  from  an  order  denying  a  new  trial. 
The  only  question  Involved  is  whether  the 
evidence  sustains  the  finding  that  defendant 
made  the  contract  sued  upon;  and  this  ques- 
tion depends  upon  whether  one  F.  W.  Willis, 
who  made  the  contract  with  plaintiff.  In  the 
name  of  defendant,  was  the  agent  of  the  lat- 
ter for  the  purpose.   Whether  the  evidence  Is 


1  Rehearing  denied. 
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sqfBcient  to  establish  precedent  aT]thorit7  In 
Willis,  either  express  or  Implied,  to  make  the 
contract  in  question,  is  one  sharply  mooted; 
the  defendant  claiming  that  It  is  not,  and  the 
plaintiff,  with  apparently  equaLjoonfidence, 
contending  that  It  is,  ample;-)  iatUte  view  we 
take  of  the  case,  howeverititlta  unnecessary 
to  stat«  or  discuss  the  ■  evlHuiipi »t> the  diver- 
gent views  of  counsel  uponith^titihase  of  the 
controversy,  since,  in  oW  jjudgmwit,  the  rec- 
ord very  clearly  disclose  ditddlMsqueixt  rati- 
fication of  the  contract  b^idetBtidant.  De- 
fendant's place  of  bU8lneBi^)bi(  inline  city  of 
San  Francisco,  where  it  deaUitBidried  fnilta 
and  other  commodities.  Tbe.itontract  with 
plaintiff  was  made  on  May  IS;  1894,  >at  tbe 
iiome  of  the  latter,  in  the  county  of  Goluaa. 
It  was  made  by  Willis,  who  represented  him- 
self to  plalLtiff  as  the  agent  of  defendant 
for  the  purchase  of  the  fruit,  and  was  in 
writing,  and  was  signed,  "J.  K.  Armsby  Com- 
pany. By  Frank  W.  WiUis,  Agent."  Subse- 
quently, on  May  25,  18&1.  and  before  the  de- 
liveiy  of  any  'fruit  under  the  contract,  plain- 
tiff wrote  to  defendant  this  letter:  "Colusa, 
Cal.,  May  26,  1S94.  J.  K.  Armsby  Co.,  San 
Francisco— Gentlemen:  1  have  sold  my  green 
fi-uit  to  you,  and  have  a  contract  jiigned  to 
that  effect,  signed  'j.  K.  Armsby  Company,' 
.by  Frank  Wlliis,  as  agent  Mow,  what  I 
want  to  know,  is  F.  W.  Willis  your  agent  for 
buying  green  fmlt,  and  is  the  contract  cor- 
rect? Your  Immediate  answer  and  oblige, 
Xours  truly,  J.  H.  Pope."  In  response,  de- 
fendant, through  ita  general  manager,  Mr. 
Freeman,  on  May  86,  1894,  wrote:  "San 
Francisco  May  26,  1894.  .John  H.  Pope, 
Esq.,  Colusa,  Cal.— Dear  Sirs:  We  have  yours 
of  the  25th.  Mr.  Willis  bought  some  apricots 
on  our  advice,  bJt  we  are  not  aware  he 
bought  them  in  our  name.  We  will  handle 
them,  however,  and  think  there  is  no  ques- 
tion on  the  money  part  of  the  transaction. 
The  writer  expects  to  visit  your  Be<;tion  with- 
in the  next  week  or  two,  and  will  arrange  the 
matter  satisfactorily  with  you  then.  Tours 
truly,  J.  K.  Armsby  Co.  Freeman."  It  is 
at  once  appa-ent  that  this  letter  from  the 
defendant  Is  not  entirely  open  and  Ingenuous. ' 
It  does  not  answer  the  question  put  by  plain- 
tiff, whether  Willis  was  Its  agent  in  the 
premises.  In  a  categorical  manner,  by  saying, 
in  terms,  -that  he  was  or  was  not  such  agent. 
But  the  language  used,  and  the  assurances 
therein  conveyed,  authorize,  we  think,  but 
one  Inference,  and  that  the  one  put  upon  it 
by  plaintiff,  that  the  contract  was  all  right, 
and  defendant  would  see  it  carried  out.  If 
this  •  Is  not '  what  the  defendant  Intended 
plaintiff  to  understand,  it  was  exceedingly 
unfortunate  In  the  choice  of  language  to  ex- 
press its  meaning.  If  defendant  intended  to 
repudiate  the  transaction,  it  was  its  duty  to 
do  so  explicitly,  and  in  such  terms  as  to 
leave  no  room  for  plaintiff  to  be  misled  by 
drawing  an  inference  which  defendant  did 
not  intend  to  convey.  Jt  was  not  essential 
that  'tbe  ratifloatioo   should  be  in  express 


tepms.  In  order  to  Mod  the  princlpaL  If  it 
la  fairly  inferable  from  be  words  or  conduct 
of  the  party,  It  is  sufBcient  Like  the  act  of 
conferring  antecedent  authority  upon  an 
agent,  it  may  t>e  either  express  or  implied. 
Balphs  V.  Hensler,  97  Cal.  296,  32  Pac.  243; 
Lumber  Co.  v.  Krug,  89  CaL  237,  26  Pac.  902. 
It  is  said  that  defendant's  l^ter  was  not  a 
ratification,  because  it  was  not  written  vith 
a  perfect  knowledge  of  the  transaction;  that 
the  terms  of  the  contract  were  not  stated  in 
plaintiff's  letter,  and  they  were  not  known 
to  defendant  when  its  letter  was  written. 
In  the  first  place,  there  was  evidence  tendiog 
to  show  that  WHUh,  who  was  admittedly  rep- 
resentlBg  defendant  in  a  certain  capacity, 
talked  with  the  manager  of  defendant  over 
the  telephone  and  told  him  about  the  trans- 
action with  plaintiff,  the  aame  evening  the 
contract  was  made.  But,  in  the  next  place, 
defendant  was  positively  and  plainly  infono- 
ed  by  plaintUT's  letter  that  be  bad  a  wrttten 
vconttaet  signed  in  its  name;  and  it  was  dear- 
ly the  duty  of  <tBfiRndant,  if  it  did  not  know 
the  terma  or  purport  of  the  contract,  to  io- 
iform  itsalt  thereof  befoce  writing  as  It  did, 
it  it  did  not  wiata  to  be  bound  thereby,  it 
would  kave  1»een  a  very  easy  thing  to  have 
aaked  plaintiff  to  send  it  a  copy  of  the  con- 
tract, before  relying  to  bis  inquiry;  and  not 
rto  faa/ve  taken  this  :Blmple  precaution  was 
ne^igenoe  on  Us  pact,  and  precludes  it  from 
dMiying  the  effect  of  Its  assurances  to  plain- 
tiff, wiiich  induced  the  latter  to  proceed  and 
deliver  bis  fmlt  under  what  he  had  a  rlgbt 
:to  SHHWse  was  a  valid  -contract.  Scott  t. 
iackaan,  m  Cal  262,  26  Pac.  898.  The  gen- 
eral .role  la  that  "whece  a  person  by  word  or 
•conduct  <lnducas  another  to  act  nn  a  belief 
in  the  exlatenae  of  a  certain  state  of  facts, 
lie  will  be  estopped,  aF  against  him,  to  al- 
lege a  different  state  of  facts."  7  Am.  & 
Eng.  Elnc.  Law,  19.  Mr.  Bigelow  defines  es- 
toppel in  pais  to  be  "a  right  arising  from  acts, 
admissions,  or  conduct  which  have  Indoced 
a  change  of  position,  in  accordance  with  tlie 
real  or  apparent  intention  of  the  party  against 
whom  they  are  aUeKSd."  Bigelow,  Estop. 
(4tb  Ed.)  445.  Defendant  did  not  excuse  blm 
self  from  further  Inquiry  )3y  merely  asldng 
its  representative,  Mr  Willis,  if  be  had  made 
such  a  contract  in  Ita  n<ime,  and  getting  Us 
assurance  that  be  had  not  It  knew  that 
Willis  was  operating  in  plaintiff's  neighbor- 
hood in  buying  fruit  In  which  he  was  to  a 
certain  extent  representing  the  defendant; 
and  being  explicitly  informed  that  he  had 
made  the  contract  with  plaintiff  In  its  name. 
It  wa-s  charged  with  further  inquiry  of  tiie 
plaintiff  to  ascertain  the  fact.  This  it  bad 
perfect  and  convenient  opportunity  to  do. 
through  itb  .manager,  Mr.  Freeman,  who  was 
In  Colusa  only  three  or  four  days  after  tlir 
receipt  of  plaintiff's  letter,  and  before  plain- 
tiff had  acted  under  the  contract  But  Mr. 
Freeman  made  ,no  effort  -to  .aee  plaintiff,  not- 
withstanding rtbe  fltartement  itn  Jiis  letter  to 
plaintiff  that  he  would  do  so;  and  the  resnlt 
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yr*B  tb&t  j^alntlff  was  left  to  Indnlge  the  In- 
(ereoce  tliat  eTerything  wu  all  right,  and 
be  could  count  upon  the  contmct  being  car- 
ried out  Dnder  these  drcamatanceil  we 
think  the  defendant  clearly  estopped  from 
denying  the  contract  Xiie  Judgment  and  or- 
der are  affirmed. 

W«  concur:  OABOUTTl],3r.;  HiJtBXSON,  J. 


COOPER  V.  WiLVm-R.     (No.  19,6«e.) 

(Supreme  Court  of  California.     Jan.  80,  1896.) 

PoBUo  Lia:(os — TiifBEit-C[7i.Ti;KB  Claim— IKTSBIST 

OF  Applicant— DgvigABiUTT— 

Rights  or  Hcik. 

1.  Testator  entered  lands  as  a  iimber-cnl- 
tnre  claim,  and  before  perfonuance  of  all  con- 
ditions precedent  to  obtainioir  title,  died,  leav- 
iof;  hia  -wife  sole  beneficiary  of  his  will.  Plain- 
tiff was  excluded  from  its  provisioBS,  but  would 
hare  taken  as  an  hair  by  descent.  The  prop- 
erty was  distribated  to  the  widow,  who  mort- 
safced  it  to  defendant,  to  whom  it  passed  in  fee 
under  foreclosure.  Subsequently  a  patent  was 
issued  by  the  United  States,  couTeyine  the  land 
in  terms  to  the  heirs  of  decedent  Held,  that 
the  claimant's  interest  was  not  derisable,  and 
his  heirs  toolc  as  donees  of  the  tFnlted  States, 
and  not  by  inheritance  from  the  claimant 

2.  A  timber^cnlture  claimant  died  before  ob- 
taining title,  and  the  patent  was  issued  in  terms 
to  his  heirs.  Held  that  since  the  United  States 
has  no  general  law  of  succession,  who  are  the 
hrars  must  be  determined  by  the  la.w  of  the  state 
in  which  the  land  is  situated. 

3.  Such  hdra  tooic  equallv,  and  not  accord- 
ing to  the  laws  of  descent  of  me  state  where  the 
laud  was  situated. 

Tn  iMink.  Appeal  from  mperior  court,  San 
Diego  county;    W.  L.  Pierce,  Judge. 

Suit  by  Chaa.  Edward  Cooper,  an  Infant, 
by  bis  guardian  ad  litem,  against  H.  O. 
Wilder,  to  quiet  title  to  lands.  From  a  Judg- 
ment In  favor  of  defendant  and  an  order 
denying  a  new  trial,  plalntlS  appeals.  Re- 
versed. , 

W.  H.  0.  E<^er  and  Haines  &  Ward,  for 
appellant  James  E.  Wadham  and  F.  W. 
Steams,  for  respondent 

TEMPLE,  J.  Action  to  quiet  title  to  40 
acres  of  land  in  Btm  Diego  county.  The  land 
was  entered  as  a  timber-culture  claim,  in 
November,  1879,  by  David  Cooper,  plaintlfT's 
father.  David  Cooper  died  testate  in  July, 
ISSl,  leaving  his  widow  sole  beneficiary  of  his 
will,  and  expressly  excluding  plaintiff  from 
any  sliare  of  Itia  estate.  The  property  was 
duly  distributed  to  the  widow.  In  1892  a 
patent  was  issued  by  the  United  States,  con- 
veying the  land  in  terms  to  the  heirs  of 
David  Cooper,  deceased.  In  1891,  before  the 
Issuance  of  the  patent,  the  widow,  who  was 
sole  devisee  of  Dafcid  Cooper,  and  the  sole 
distrlbuteeof  the  estate,  mortgaged  the  land 
to  defendant,  who  'Subsequently  foreclosed, 
and  purchased  the  property  at  the  fore- 
closure «ale,  'and  in  due  time  received  a  deed 
therefor.  Defendant  &t  the  trial  proved  his 
deralgnmott  of  .title  .from  the   widow   of 


David  Cooper,  deceased.  The  question  ta,  tn 
whom  did  the  title  vest?  Appellant  claims  U 
as  lieir:  the  defendant  that  it  passed,  by  the 
will  and  the  decree  of  distribution,  to  the 
widow  of  David  Ooapm,  or,  if  it  did  not  vest 
under  the  will  and  decree,  then  the  widow 
and  the  son  of  David  Cooper  took  equally. 

The  applicant  for  the  government  bounty 
is  required  to  8ubscril)e  an  oath  to  the  effect 
that  he  makes  the  filing  for  the  purpose  of 
cahlvating  timber  for  his  own  exclusive 
benefit  and  not  for  the  purpose  of  pecula- 
tion, and  tliat  he  intends  to  bold  and  cul- 
tivate the  land.  He  is  required  to  break  or 
plow  five  aores  the  fisst  year;  five  acres  the 
second  year,  and  to  cultivate  the  five  acres 
broken  or  plowed  the  first  year;  the  third 
year,  to  iculthwte  the  five  acres  plowed  ttie 
second  year  and  to  plant,  in  timber,  seeds, 
or  cuttings,  the  five  acres  first  plowed,  and 
to  cultivate  the  remaiuiug  five  acres;  and 
the  fourth  yeac,  to  plant,  in  timber,  seeds, 
or  cuttings,  the  remaining  five  acres.  To  get 
his  eertiflcate  he  must  prove,  or,  if  be  is 
dead,  Jiis  hetaB  or  legal  representatives  must 
prove,  that  Ike  or  they  hS/ve  planted,  and 
for  not  lew  than  eight  years  cultivated,  that 
quantity  and  character  of  trees,  and  that 
there  are  tihen  gsowing  at  least  -ers  thrifty 
trees  per  acre.  A  failure  at  any  time  to  per^ 
form  the  conditions  works  a  forfeiture.  The 
property  could  not  be  taken  Is  satisfaetion 
of  aoy  debt  contracted  prior  to  the  issuance 
of  the  fliul  oOTtttcate,  which  could  not  be  bad 
until  full  proof  of  performance,  as  above 
atated,  was  made.  Obviously,  the  privilege 
or  right  acquired  by  the  entry  and  filing 
is  personal,  and  cannot  be  transferred  except 
as  authorized  in  the  act.  The  death  of  the 
applicant  before  performance  renders  him 
incapable  of  performance,  and  that  event 
would  end  :the  claim  but  for  the  provisions 
of  the  act  which  authorise  the  heirs  to  prove 
that  be  or  they  has  or  have  perfonned.  Does 
the  heir  in  such  case  take  by  Utberitanoe 
from  the  applicant  or  is  be,  by  appointment 
In  the  act  itself,  a  substituted  beneficiary  of 
the  government,  to  whom  the  title  goes  by 
direct  grant?  It  is  admitted,  at  once,  that 
the  condition  of  the  applicant  prior  to  fuU 
performance  Is  in  no  wise  analogous  to  that 
of  a  pre-emptor,  either  before  or  after  the 
pre-emptor  has  received  bis  oertificate  of 
purchase.  The  applicant  has  a  right  in  the 
land,  of  which  the  government  caunot  de- 
prive him,  but  which  will  be  lost  if  he  fails 
to  perform;  and  death,  before  performance, 
renders  such  failure  certain,  and  ends  ttie 
estate  of  the  applicant.  In  view,  however, 
of  the  hardship  of  such  a  result,  the  law 
continues  its  offer  to  certain  persons  whom 
it  is  presumed  the  applicant  himself  might 
have  selected;  but  they  take,  not  by  in- 
heritance from  the  deceased,  but  as  gran- 
tees from  the  government.  No  case  is  cited 
under  the  timber-culture  act  but  oases  have 
arisen  uuder  other  acts  of  congress  which 
are  in  all  easential  reapecta  similar  to  the 
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act  In  qnestion.  The  Oregon  donation  act 
(9  Stat.  496)  granted  to  qualified  settlers  on 
public  land,  who  had  occupied  and  cultivated 
the  same  for  four  years,  and  performed  cer- 
tain acts  In  regard  to  making  application  for 
the  land,  proving  up,  ate,  320  acres  of  land. 
The  opening  words  of  that  act  were,  "That 
there  shall  be,  and  hereby  is  granted,"  and 
It  was  provided.  In  case  of  death  before  the 
expiration  of  the  four  years'  possession  re- 
quired, "All  the  rights  of  the  deceased  under 
'  this  act  shall  descend  to  the  heirs-at-law  of 
such  settler."  In  1852  one  Lorlng,  who  had  all 
the  qualifications  necessary  to  enable  him  to 
take  and  hold  under  the  act,  entered  upon 
320  acres  of  land  in  Oregon,  with  the  intent 
to  acquire  the  title  under  the  act  He  died 
within  one  year  after  his  entry  upon  the 
land,  having  by  his  will  devised  all  his  es- 
tate. Whether  the  land  or  his  right  was 
devisable  arose  In  Hall  v.  Bussell,  101  U.  S. 
603.  Chief  Justice  Waite,  speaking  for  the 
court,  said  the  question  was  whether  "th« 
heirs  took  by  descent  from  the  settler  or  as 
donees  of  the  United  States.  If  by  descent) 
it  iB  conceded  the  settler  had  a  devisable  es- 
tate; if  as  donees,  he  had  not."  It  was  held 
that  by  entering  under  the  act  the  settler 
acquired  at  once  a  jsresent  right  to  occupy 
jind  maintain  possession  so  as  to  acquire  a 
complete  title  to  the  soil,  but  got  no  title  un- 
til he  bad  completed  his  four  years'  continued 
residence  and  cultivation.  His  rights  were, 
however,  statutory,  and  must  be  ascertained 
by  the  language  of  the  act.  It  Is  said:  "The 
object  of  congress  undoubtedly  was  to  allow 
a  settle's  heirs  to  succeed  to  his  possessions, 
and  thus  keep  his  rights  alive.  But  for  some 
such  provision,  all  the  rights  of  the  settler 
would  have  been  lost  by  his  death.  As  the  law 
required  full  four  years'  residence  by  the  per- 
son who  claimed  the  grant,  if  no  provision 
had  been  made  for  a  continuance  of  his  pos- 
session, the  land  would  have  become  vacant 
on  his  death,  and  open  for  a  new  settlement 
by  a  new  settler,  if  the  law  authorizing  new 
settlements  still  remained  in  force.  Hence  it 
was  provided  that  the  possessory  rights  of 
a  deceased  settler  should  go  to  his  heirs,  and 
that  they  might  get  the  land,  on  making 
requisite  proof,  without  further  residence  and 
cultivation  of  their  own.  Their  title  to  the 
land  was  to  come,  not  trom  their  deceased  an- 
cestors, but  from  the  United  States."  Every 
word  of  this  Is  as  applicable  to  the  tlmber< 
culture  act  as  to  the  Oregon  donation  act, 
so  far  as  concerns  the  qnestion  under  consid- 
eration. Here,  as  there,  a  series  of  acts  were 
to  be  performed,  running  through  a  number  of 
years  before  the  applicant  was  entitled  to  a 
patent,  and  a  failure  at  any  point  during  that 
time  defeated  the  claim,  and  left  the  land 
open  to  another.  In  each  case,  the  death 
of  the  applicant  rendered  performance  im- 
possible, and  the  right  would  have  entirely 
lapsed  but  for  a  provision  giving  the  heirs 
of  the  applicant  the  privilege  of  procur- 
ing the   title   which   would   have  gone   to 


the  deceased.  Hall  v.  Russell  has  been  fol- 
lowed many  times.  The  cases  are  reviewed 
In  Hershberger  v.  Blewett,  55  Fed.  170. 

Re&pondent  contends  that  the  position  of  a 
claimant  under  the  timber-culture  act  is  like 
that  of  a  homestead  claimant  before  fall 
performance,  and  he  thinks  in  such  case  a 
homestead  claimant  has  a  devisable  Inter- 
est This  is,  I  think,  a  mistake.  The  home- 
stead act  is,  if  possible,  less  doubtful  than 
any  of  the  others;  for  it  is  expressly  provid- 
ed that  the  right  to  complete  performance 
and  receive  the  patent  shall  go  to  the  widow, 
if  there  be  one;  If  there  be  none,  to  the 
devisee  of  the  deceased,  or  to  bis  heirs. 
Obviously,  the  right  is  not  devisable  In  any 
Just  sense.  If  there  be  a  widow,  the  right 
goes  to  her;  If  none,  the  settler  may  ap- 
point the  grantee.  It  was  so  held  by  the  sec- 
retary of  the  interior  in  Dorame  v.  Towers, 
1  Copp's  Pub.  Land  Laws.  438,  which  is 
cited  by  respondent  as  an  authority  to  the 
contrary.  Towers  was  In  possession  of  the 
land  before  he  made  his  entry,  but  died 
within  two  weeks  after  the  entry.  Contest 
was  inaugurated  six  months  afterwards  by 
Dorame,  who  sought  to  establish  an  aban- 
donment, as  the  heirs  did  not  reside  on  the 
land.  The  secretary  said:  "The  death  of  the 
party  casts  whatever  of  title  or  estate  the 
statute  has  created,  directly,  by  operation 
of  law,  upon  the  first,  the  widow;  second, 
the  heirs  or  devisees.  And,  the  substitution  be- 
ing effected,  the  requirement  of  proof  of  resi- 
dence or  cultivation  attaches  to  the  person  or 
persons  succeeding  to  the  right  title,  or  es- 
tate." He  further  says  that  by  the  laws  of 
California  the  executor  was  entitled  to  posses- 
sion during  administration,  and  that  the  right 
of  the  heirs  to  possession  is  subject  to  this 
administration,  and  therefore  "the  time  al- 
lowed by  the  court  for  the  settlement  of  the 
estate  must  either  be  counted  for  the  heir 
or  devisee*  In  making  final  proof,  or  exclud- 
ed, in  his  favor,  from  the  period  required  by 
the  statute,  and  further  time  allowed  him, 
on  the  ground  that  the  land  being  in  the 
custody  of  the  law,  the  time  does  not  run 
against  the  party  who  is  required  to  per- 
form the  acts  of  residence'  or  occupation  up- 
on It"  We  must  hold,  therefore,  that  the 
land  was  not  devisable,  and  Is  not  affected 
by  the  decree  of  distribution  in  the  estate 
of  David  Cooi>er,  deceased.  The  grant  is  to 
the  heirs  of  David  Cooper,  bat  they  do  not 
take  by  Inheritance.  The  heirs  will  there- 
fore take  equally,  regardless  of  the  propo^ 
tlons  in  which  they  would  have  taken  un- 
der the  law  of  succession  of  the  state.  Tbe 
United  States  has  no  general  law  of  me- 
cession.  Tbe  h^rs  must  therefore,  be  found 
by  the  law  of  the  state  or  territory  in  which 
the  land  is  situated.  By  the  law  of  this 
state,  the  widow  is  an  heir  of  the  husband. 
The  plaintiff  and  the  widow  would  therefore 
take  equally.  It  would  follow  that  the  one- 
half  Interest  which  vested  in  the  widow  was 
subject  to  defendant's    mortgage.    A  new 
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trial  will  be  necessary,  because  the  findings 
would  not  support  the  judgment  as  It  would 
be  modified  by  this  opinion,  and  they  are 
against  law.  The  Judgment  Is  reTersed,  and 
a  new  trial  ordered. 

We  concur:  BBATTT,  C.  J.;  HAKRISON, 
J.;  GAROUTTB,  J.;  VAN  FLEET,  J.;  Mc- 
FARLAND,  J.;    HBNSHAW.  J. 


PEOPLE  V.  SHAW.    (Cr.  38.) 
(Supreme  Court  of  California.     Jan.  30,  1896.) 
HomciDi — Etiobkce — Ihpsachubnt  op  Witnbbb. 

1.  Where  an  objection  to  a  question  is  er- 
roneously sustained,  and  it  appears  that  not- 
withstanding the  .-uling,  witness  immediately 
went  on,  withont  further  objection,  and  answer- 
ed the  question,  the  ruling  is  without  prejudice. 

2.  On  a  trial  for  murder,  a  witness  was 
axked  "Did  [accused]  ever  take  a  meal  at  your 
house  before  r"  An  objection  to  the  question  was 
Bustained.  The  question  was  an  isolated  one, 
and  there  was  no  intimation  that  the  purpose 
was  to  show  that  witness  and  accused  were  not 
intimate  acquaintances.  Held  that,  in  absence 
of  such  showing,  the  ruling  was  not  erroneous. 

3.  The  wife  of  accused  was  asked,  on  cross- 
examination,  "What  have  you  done  with  the 
pistol  with  which  your  husband  killed  M.?"  The 
fact  of  the  killing  was  admitted.  Held,  that 
the  question  was  without  prejudice. 

4.  The  exclusion  of  evidence  that  accused 
was  dissuaded  from  giving  himself  up  to  the  of- 
ficers was  without  prejudice,  there  being  no 
evidence  that  accused  attempted  flight. 

5.  A  witness  for  the  prosecution,  near  whose 
honse  the  shooting  took  place,  testified  that  he 
stood  in  his  yard  at  the  time  of  the  shooting,  and 
had  an  unobstructed  view  of  both  men.  A  wit- 
ness for  the  defense  testified  that  the  prosecut- 
ing -witness  had  told  him  that  he  stood  in  the 
barn.  A  request  for  the  recall  of  the  prosecuting 
witness,  for  the  purpose  of  laying  a  predicate  for 
his  impeachment,  was  refused.  All  of  the  facta  in 
the  testimony  sought  to  be  impeached  had  been 
established  by  other  witnesses,  or  admitted  by 
acensed  Held,  that  the  ruling,  while  not  com- 
mended, was  not  sufficient  ground  for  reversal. 
Beatty,  C.  J^  Hcnshaw,  and  Temple,  J  J.,  dis- 
senting. 

In  bank.  Appeal  from  superior  court, 
Monterey  county;  N.  A.  Dom,  Judge. 

H.  M.  Shaw  was  charged  with  the  murder 
of  Eugene  Mason,  and  was  convicted  of  mur- 
der in  the  second  degree.  From  a  judgment 
on  tbe  verdict,  and  from  an  order  denying  a 
motion  for  a  new  trial,  the  prisoner  appeals. 
Affirmed. 

S.  P.  Gell  and  J.  J.  Wyatt,  for  appellant. 
Atty.  Gen.  Fitzgerald,  for  the  People. 

McFARLAND,  J.  The  defendant  was 
charged  with  the  murder  of  one  Eugene  Ma- 
son, and  was  convicted  of  murder  In  the  sec- 
ond degree.  He  appeals  from  the  Judgment 
and  from  an  order  denying  a  motion  for  a 
new  trial.  It  Is  not  seriously  urged  that  the 
evidence  introduced  is  insufficient  to  justify 
the  verdict,  or  that  the  court  committed  any 
material  error  In  the  matter  of  Instructing 
the  jury;  but  It  Is  contended  that  there 
ahonld  be  a  reversal,  on  account  of  certain 
errors  claimed  to  have  been  committed  by 
T.43P.no.5 — 38 


the  court  during  the  progress  of  the  trial. 
In  ruling  upon  the  admlssibUtty  of  evidence. 
These  alleged  errors  could  and  should  have 
been  avoided;  but  criminal  cases  are  too 
often  conducted  upon  the  preconceived  the- 
ory that  defendant  Is  guUty,  and  that  if  he 
be  given  a  fair  trial,  according  to  the  estab- 
lished rules  of  evidence,  the  Jury  may  not 
convict  him.  Hence,  embarrassing  ques- 
tions are  frequently  presented  on  appeal,  un- 
necessarily caused  by  want  of  ordinary  care 
and  due  consideration  of  the  rights  of  the 
accused  on  the  part  of  those  who  conduct 
the  trial  in  the  court  below.  The  purpose 
of  a  criminal  trial  Is  to  discover  and  deter- 
mine whether  or  not  a  defendant  Is  guilty; 
not  merely  to  maintain,  at  all  hazards,  a 
theory  of  guilt  entertained  beforehand  by 
any  one  man,  or  any  community  of  men. 
An  examination  of  the  points  made  in  the 
brief  of  appellant  shows  that  one  or  two  of 
the  rulings  of  the  court  complained  of  were 
clearly  erroneous,  and  that  others,  whether 
strictly  erroneous  or  not,  are  not  to  be  com- 
mended; but  we  think  that  It  sufiiclently 
appears  that  said  rulings  did  not  prejudice 
the  appellant,  or  Injuriously  affect  his  sub- 
stantial rights.  We  win  notice  them  In  de- 
tail. I 

1.  Mrs.  Mary  Steele  was  a  witness  for  the 
prosecution,  and  testified  that  an  hour  or 
two  after  the  commission  of  the  homicide 
the  appellant  came  to  her  bouse  and  made 
some  incriminating  statements  to  her  about 
the  homicide.  On  cross-examination,  she 
testified  that  Mr.  Wyatt,  one  of  appellant's 
attorneys,  had  called  upon  her,  and  asked 
her  what  she  knew  about  the  case;  and 
counsel  for  appellant  asked  her  if  she  had 
"refused  to  give  him  any  information."  An 
objection  by  the  prosecution  to  this  ques- 
tion was  sustained.  This  ruling  was  clearly 
erroneous.  As  tending  to  prove  bias  and 
feeling  of  the  witness  against  appellant,  it 
was  entirely  legitimate  to  show,  upon  her 
cross-examination,  that,  while  she  had  evi- 
dently informed  the  prosecution  of  her 
knowledge,  she  refused  to  give  any  infor- 
mation to  the  appellant.  But,  notwithstand- 
ing the  erroneous  ruling,  the  witness  Imme- 
diately went  on,  without  further  objection, 
and  said:  "I  did  not  give  him  any  informa- 
tion, and  did  not  tell  him  why  I  would  not 
give  him  any;  I  told  him  positively  I  would 
not  tell  him  anything."  This  was  an  answer 
to  the  question  asked  by  appellant's  counsel; 
and  It  Is  apparent,  therefore,  that  appellant 
was  not  prejudiced  by  the  former  rui.ng. 
(It  seems  that  this  witness  had  been  "order- 
ed" not  to  si>eak  of  the  case  to  the  appel- 
lant's attorneys,  under  the  mistaken  notion 
which  some  prosecuting  officers  have  that 
they  can  order  persons  whom  they  want  as 
witnesses  not  to  speak  to  other  persons  about 
what  they  know.) 

2.  The  same  witness  (Mrs.  Steele)  had  tes- 
tified In  chief  that  the  statements  made  to 
her  by  appellant  were  made  while  be  waa 
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eating  snpper  at  her  house;  and  she  was 
asked,  on  cross-examination,  "Did  Shaw 
ever  take  a  meal  at  your  house  before?" 
Objection  was  made  to  the  question,  and  It 
was  sustained.  It  would,  no  doubt,  have 
been  proper  and  fair  to  have  allowed  an  an- 
swer to  this  question.  It  was  a  small  mat- 
ter, and  we  can  hardly  see  why  the  prose- 
cution should  have  objected  to  it  But  we 
cannot  say  that  the  ruling  was  absolutely 
erroneous.  Appellant's  counsel  here  now 
argue,  correctly,  that  It  was  admissible  for 
him  to  show  that  the  witness  and  the  appel- 
lant were  not  Intimate  acquaintances,  be- 
cause it  would  be  Improbable  that  he  made 
to  a  comparative  stranger  the  incriminating 
statements  testified  to  by  the  witness.  But 
the  question  ruled  out  was  an  isolated  ques- 
tion; Its  purpose  was  not  disclosed;  there 
was  no  intimation  that  it  was  asked  to  show 
want  of  intimacy;  and  upon  its  face  it  was 
apparently  Irreleyant  and  immaterial,  and 
asked  without  any  legitimate  aim  in  view. 
Therefore  we  do  not  think  the  exclusion  of 
the  question  was,  under  the  circumstances, 
erroneous.  And  the  same  may  be  sala  of 
another  question  asked  this  witness  which 
was  ruled  out,  namely,  "Did  you  on  that  oc- 
casion request  him  [appellant]  to  perform 
•some  service  for  you?'"— the  occasion  be- 
ing the  morning  after  the  homicide,  when 
the  witness  had  seen  the  appellant. 

3.  Appellant's  wife  was  a  witness  for  him, 
and  on  cross-examination  she  was  asked, 
"What  have  you  done  with  the  pistol  with 
which  your  husband  killed  Mason?"  To  the 
question  appellant  objected,  and  his  objec- 
tion was  overruled.  She  answered:  "I  turn- 
ed it  over  to  Mr.  Wyatt,  one  of  the  attor- 
neys." Conceding  that  this  question  was 
not  proper  cross-examination,  or  was  inad- 
missible on  other  grounds,  it  Is  apparent  that 
the  question  and  answer  could  have  done 
appellant  no  injury.  It  was  admitted  that 
appellant  did  kill  deceased  with  a  pistol. 

4.  The  refusal  of  the  court  to  adjourn  the 
trial  of  the  cause  from  the  middle  of  the  aft- 
ernoon until  the  next  day  was  not,  under  the 
circumstances,  an  abuse  of  discretion. 

5.  When  appellant  was  testifying  on  his 
own  behalf,  he  stated  that  on  the  evening 
of  the  homicide  he  went  to  Paso  Robles,  and 
his  counsel  asked  him,  "For  what  purpose 
did  you  go  to  Paso  Robles?"  The  district 
attorney  objected  to  the  question;  and  ap- 
pellant's counsel  stated  to  the  court  that  he 
desired  to  show  that  appellant,  immediate- 
ly after  the  shooting,  went  to  Paso  Robles 
for  the  purpose  of  surrendering  himself  to 
the  officers,  but  that,  acting  on  the  advice 
of  a  Mr.  Kom,  he  returned  home  and  waited 
for  the  officers  to  come  after  him.  The  court 
sustained  the  objection.  This  question  might 
well  have  been  allowed;  and  in  many  cases 
the  refusal  to  allow  such  a  question  would 
be  material  error,  but  in  the  case  at  bar 
there  was  no  evidence,  or  preten.se,  that  ap- 
pellant attempted  flight,  and  therefore  he 


could  not  have  been  prejudiced  by  the  re- 
jection of  the  testimony.  The  same  may  be 
said  of  the  rejection  by  the  court  of  the  of- 
fered testimony  of  said  Kom  to  the  effect 
that  he  advised  appellant  not  to  surrender 
himself  at  Paso  Robles. 

6.  We  do  not  think  that  the  aUeged  mis- 
conduct of  the  district  attorney,  in  saying 
what  he  did  about  appellant's  drinking  beer, 
was  of  importance  enough  to  be  seriously 
considered  as  a  ground  of  reversaL  Neither 
is  there  any  importance  to  be  attached  to 
the  fact  that  the  district  attorney  was  al- 
lowed to  ask  appellant  how  many  times  his 
attorneys  visited  him. 

7.  The  most  serious  question  In  the  case 
arises  out  of  the  refusal  of  the  court  to  al- 
low appellant  to  recall  the  people's  witness 
Christopher,  for  the  purpose  of  laying  a 
foundation  for  showing  t!<9t  he  had  made  a. 
certain  statement  contradictory  of  a  part  of 
his  testimony.  The  shooting  which  resulted 
In  the  death  of  the  deceased  took  place  alxMit 
80  or  100  yards  from  the  house  of  said  Chris- 
topher, who  testified  to  the  circumstances  of 
the  shooting,  and  said  that  he  stood  in  bis 
yard,  and  had  an  unobstructed  view  of  botli 
of  the  men.  Appellant  caUed  a  witness  nam- 
ed Eubanks,  who  testified  that  he  knew  Cbiis- 
topher,  and  had  a  conversation  with  him  re- 
garding the  shooting;  and  he  was  then  asked. 
"Did  he  [Christopher]  inform  you  where  lie 
stood  when  the  shooting  took  place?"  To  tUs 
the  district  attorney  objected,  on  the  gronnd 
that  "no  pr«iicate  had  been  laid  for  the  im- 
peachment of  Mr.  Christopher,"  and  the  ob- 
jection was  sustained.  Counsel  for  appellant 
then  said:  "If  the  court  so  rules,  I  desire  to 
have  the  privilege  of  recalling  Mr.  Christo- 
pher to  lay  the  foundation.  Our  attention  was 
just  called  to  this  information.  We  intend  to 
show  by  this  witness  that  Mr.  Millard  Chris- 
topher told  him  that  he  stood  right  hi  tbe 
bam  at  the  time  the  ^hooting  took  place.  It 
has  taken  us  by  surprise.  We  have  just  as- 
certained this  Infonnation,  and  we  ask  tbe 
court  to  be  allowed  to  recall  Mr.  Christopher 
for  the  purpose  of  laying  the  predicate."  The 
court  denied  this  request,  and  appelant  ex- 
cepted. The  request  was  certainly  not  an  un- 
reasonable one;  and  we  apprehend  that  most 
courts  would  have  allowed  It  But  It  was  a 
matter  of  discretion  of  the  trtal  court,  and 
the  question  here  Is  whether  there  was  such  a 
gross  abuse  of -discretion  as  to  warrant  a  re- 
versal; and  that  depends.  In  great  measure, 
upon  th*.  character  and  Importance  of  the 
testimony  of  Christopher.  If  the  fact  that 
appellant  shot  the  deceased,  and  thereby  cauf^ 
ed  his  death,  had  been  an  Issue,  and  Chris- 
topher had  been  the  main  witness  testifying 
to  the  shooting,  then  the  Judgment  would  have 
to  be  reversed  for  the  said  action  of  the  court 
now  undor  review.  But  the  fact  of  the  shoot- 
ing was  admitted  and  testified  to  by  the  ap- 
pellant, who  claimed  that  he  shot  the  de- 
ceased (Mason)  under  reasonable  apprehen- 
sion of  danger  to  his  own  life;  and  tbe  dr- 
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cnmstaxicefl  of  the  shooting  were  testified  to 
In  detail  by  the  witness  Richardson  who  was 
trareUn^  with  appellant  at  the  time,  was 
macb  nearer  the  scene  of  action  than  Chris- 
topher, and  had  much  better  opportunity  than 
the  latter  for  closely  observing  what  occur- 
red, and,  although  called  by  the  prosecution, 
was  evidently  not  onfrlendly  to  the  appellant 
And,  upon  examination  of  the  testimony  of 
Christopher,  we  do  not  perceive  that  it  was 
in  any  Important  sense  Inconsistent  with  the 
testimony  of  Richardson.  It  is  apparent, 
therefore,  we  think,  that  no  substantial  right 
of  appellant  was  afFected  by  the  refusal  to 
allow  Christopher  to  be  recalled  at  the  time 
appellant  made  said  request  It  does  not  ap- 
pear that  he  was  in  attendance  on  the  court 
at  that  time.  Moreover,  Christopher  was  aft- 
erwards recalled  as  a  witness  by  the  pros- 
ecution; and  when  he  was  on  the  witness 
stand  the  appellant  did  not  then  offer  to  ask 
him  about  his  statement  to  Bubanks.  Under 
these  circumstances,  while  we  do  not  at  all 
approve  the  court's  refusal  to  allow  Christo- 
pher to  be  recEilled  at  appellant's  said  request, 
we  cannot  say  that  such  refusal  is  sufficient 
ground  for  a  reversal  of  the  judgment.  The 
judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:  HARRISON,  J.;  GAROUTTE, 
J.;   VAN  FLEET,  J. 

I  dissent:   TEMPLE,  J. 

HENSHAW,  J.  I  dissent  being  unable  to 
agree  with  the  conclusion  reached  In  the  mat- 
ter discussed  under  paragraph  7.  I  think  the 
refusal  of  the  court  to  allow  defendant  to  re- 
call the  witness  Christopher,  for  the  purpose 
of  laying  the  foundation  for  his  impeachment, 
was  an  abuse  of  discretion,  which  denied  the 
appellant  his  right  to  a  fair  and  impartial 
trial.  Christopher's  evidence,  much  more 
strongly  than  did  Richardson's,  Indicated  that 
the  killing  was  willful,  deliberate,  and  pre- 
meditated. If  that  evidence  was  false,— if  it 
could  be  established  to  the  satisfaction  of  the 
Jury  that  Christopher  did  not  witness  the 
occurrences  he  described,  or  if  his  testimony 
could  be  legally  discredited  by  showing  that 
he  made  coctradlctory  statements  regarding 
the  facts,  a  man  on  trial  for  his  life  should 
not  have  been  denied  the  important  right  of 
proving  it  If  it  does  not  appear  affirmative- 
ly that  Christopher  was  present  when  per- 
mi^on  was  asked,  still  the  presumption  is 
that  he  was  within  call,  since  the  summons 
commands  his  presence  during  the  trial  of 
the  cause,  and  it  does  not  appear  that  he  had 
been  excused.  To  the  contrary,  it  does  ap- 
pear that  he  was  afterwards  recalled  by  the 
prosecution.  It  is  true  ttiat  defendant  did  not 
then  attempt  to  ask  the  Impeaching  question, 
but  the  reasons  are  obvious.  He  had  once 
asked  the  privilege,  which,  under  the  circum- 
stances, amounted  to  a  right  of,  examining 
the  witness  upon  these  matters,  and  had  l>een 


denied.  He  waa  not  to  expect  that  a  dif- 
ferent result  would  follow  another  applica- 
tion. He  could  not  with  propriety  have  ask- 
ed the  questions  as  tending  to  impeach  the 
witness  upon  the  evidence  be  had  last  given, 
as  that  evidence  did  not  bear  upon  the  occur- 
rences of  the  killing,  to  which  Christopher 
had  declared  he  was  an  eyewitness,  and  upon 
which  alone  It  was  sought  to  impeach  him. 

I  concur:    BEATTY.  C.  3. 


WILLIAMS  V.  ASHE.    (No,  15,656.)' 
(Supreme  Court  of  CaUfornia.     Jan.  30,  1896.) 

FLSDOE — CONVEBSION. 

1.  Where  the  pledgee  sells  the  absolute 
property  in  the  pludge  to  a  bona  fide  purchaser, 
the  purchaser  lb  entitled  to  retain  the  pledge 
until  the  pledgor  discharges  the  debt  for  which 
it  waa  pledged. 

2.  In  replevin  oy  such  purchaser  to  recover 
the  property  from  the  pledeor,  who  has  taken  it 
from  hig  possession,  the  fact  that  he  in  good 
faith  claimed  the  absolute  title  will  not  defeat 
his  right  to  recover  posaeasion  as  owner  of  the 
pledgee's  rights. 

3.  A  complaint  in  replevin  alleging  that 
plaintiff  was,  "on  and  after"  a  certain  time,  the 
owner  and  entitled  to  the  jrassession  of  the 
property,  is  suificlent.  where  defendant  answer- 
ed over,  without  demurring  specially. 

In  bank.  Appeal  from  superior  comrt,  city 
and  county  of  San  Francisco;  Charles  W. 
Slack,  Judge. 

Action  by  Thomas  H.  Williams  against  R. 
P.  Ashe.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

W.  H.  L.  Barnes,  Gaston  M.  Ashe,  and  By- 
land  B.  Wallace,  for  appellant  W.  W.  Foote 
and  T.  O.  Coogan,  for  respondent 

PER  CURIAM.  Appeals  from  the  judg- 
ment in  an  action  of  claim  and  delivery,  and 
from  the  order  denying  a  new  trial.  The  ac- 
tion was  for  the  recovery  of  certain  race 
horses,  or  their  value  in  case  a  delivery  could 
not  be  made,  the  horses  having  been  taken 
by  defendant  from  the  possession  of  plaintiff 
after  the  sale  of  them  to  him  by  one  Kelly. 
The  defendant  denied  the  allegations  of  the 
complaint,  and  averred  that  he  was  the 
owner  of  the  horses,  and  that  he  was  indebt- 
ed to  one  M.  J.  Kelly  in  the  sum  of  $4,721.50. 
To  secure  this  indebtedness,  he  executed  to 
Kelly  bills  of  sale  of  the  horses,  which  bills 
of  sale,  absolute  In  form,  were  understood 
by  defendant  and  Kelly  to  be,  and  were  in 
fact  mere  evidences  of  a  pledge  of  the  horses 
as  security  for  the  debt.  Kelly  thereafter 
wrongfully,  and  without  notice  to  defendant 
executed  a  bill  of  sale  for  the  horses  to  plain- 
tiff. Plaintiff  took  possession  of  the  horses 
from  Kelly,  without  payment  of  any  consid- 
eration,, and  with  full  knowledge  of  the  trans- 
action between  Kelly  and  defendant.  De- 
fendant tendered  to  Kelly  and  to  plaintiff  the 
amount  of  the  said  indebtedness.  Kelly  re- 
fused to  accept  it,  as  did  plaintiff,  the  latter 
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claiming  absolute  O'wnersbip  of  the  horses. 
These  allegations  are  set  forth  In  the  answer, 
ae  matter  of  defense,  as  the  basis  of  a  coun- 
terclaim, and  by  way  of  cross  complaint 
The  evidence  of  the  principal  witnesses,  more 
or  less  corroborated,  amounted  about  to  this. 
Defendant  testified,  as  he  had  pleaded,  that 
the  bills  of  sale  were,  and  were  understood 
to  be,  only  pledges  of  the  horses  to  Kelly  as 
security.  Kelly  testified  that  originally  he 
had  held  the  horses  in  pledge,  but  that,  be- 
coming dissatisfied  with  this  an-angement,  and 
being  about  to  leave  defendant's  employ,  he 
had  insisted  upon  receiving,  and  had  receiv- 
ed, the  horses,  and  bills  of  sale  therefor,  in 
payment  of  defendant's  debt  to  him,  the  de- 
fendant being  unable  to  pay  him  the  money, 
and  that  he  represented  to  plaintiff,  before 
plaintiff  purchased  the  horses  from  him,  that 
his  title  to  them  was  perfect.  PlaintiS  testi- 
fied that  be  bought  the  horses  after  these 
representations  in  good  faith,  paying  therefor 
over  $4,000,  and  owing  thereon  nearly  $2,000 
more.  The  court  instructed  the  Jury  that  as 
they  determined  upon  the  evidence  so  should 
they  render  their  verdict— First,  for  plaintiff 
as  the  owner  of  the  horses.  If  they  found 
that  the  bills  of  sale  from  Ashe  to  Kelly  were 
absolute;  second,  for  plaintiff  as  having  an 
interest  in  and  a  lien  upon  the  horses,  to  the 
extent  of  Ashe's  Indebtedness  to  Kelly,  if 
they  found  that  Kelly  was  merely  a  pledgee, 
and  that  the  transaction  between  Williams 
and  Kelly  was  had  with  knowledge  by  Wil- 
liams of  Kelly's  position;  and,  third,  for  de- 
fendant, fixing  the  amount  of  any  damages 
he  might  have  sustained.  If  in  their  opinion 
be  was  entitled  to  such  a  verdict.  The  jury 
returned  a  verdict  for  plaintiff  for  the  return 
of  the  property,  and  found  "the  value  of  his 
interest  in  said  property  to  be  the  sum  of 
$4,909.74."  The  Judgment  entered  conform- 
ed to  the  verdict,  and  decreed  a  return  of  the 
horses  and  a  lien  upon  them  for  the  sum 
named.  The  jury  thus  found  that  Kelly  was 
merely  a  pledgee  of  the  property  in  question, 
and  not  the  owner;  that  Ashe  was  the  own- 
er, but  that  Williams  had  a  lien  upon  the 
horses  for  the  amount  of  the  indebtedness 
owed  by  Ashe  to  Kelly,— or.  In  other  words, 
that  Williams  had  succeeded  to  Kelly's  in- 
terest as  pledgee.  As  the  corroborated  evi- 
dence of  Kelly  was  that  he  was  the  absolute 
owner  of  the  horses,  and  so  represented  to 
Williams  when  the  latter  purchased  from 
him;  and,  as  Williams'  testimony  was  that 
be  purchased  after  due  inquiry,  and  upon 
these  representations,— in  view  of  the  fact 
that  there  is  no  evidence  in  the  record  to 
charge  Williams  with  knowledge  that  Kelly 
was  a  mere  pledgee,  and  in  view  of  the  fur- 
ther fact  that  Kelly,  with  possession  of  the 
horses  under  bills  of  sale  from  Ashe  abso- 
lute in  form,  was  thus,  by  Ashe's  acts,  en- 
abled to  hold  himself  out  to  the  world  as  tbe 
owner  of  them,  it  is  not  easy  to  see  how  the 
jury  could  have  arrived  at  any  other  con- 
clusion than  that  Williams  had  acquired  full 


title.  This,  of  course,  would  have  been  tbe 
result  to  one  purcliasing  under  such  circum- 
stances, in  good  faith  and  for  value.  McXeil 
v.  Bank,  46  N.  Y.  325;  Weirlck  v.  Bank,  16 
Ohio  St.  304;  FuUerton  v.  Sturgls,  4  Ohio 
St.  529;  Smith  v.  Clews,  114  N.  T.  190,  21 
N.  B.  160.  But,  as  Williams  is  not  attacking 
the  judgment,  it  may  be  assumed  that  tbe 
evidence  warranting  the  finding  that  the  sale 
did  not  vest  absolute  title  in  him  was  omitted 
from  the  statement. 

Tbe  essential  question  thus  presented  is 
whether,  under  the  pleadings  and  proofs, 
sucb  a  judgment  can  be  upbeld.  Willianig, 
it  is  to  l>e  remembered,  is  suing  primarily  for 
the  recovery  of  the  possession  of  the  horses, 
and  is  basing  his  claim  upon  an  al>solutc  par- 
chase  of  them  from  Kelly.  Kelly  insists  that 
he  was  the  owner,  and  sold  the  horses  (and 
not  any  pledgee's  Interest  in  them)  to  Wil- 
liams; that  Ashe's  debt  to  him  had  been 
completely  extinguished,  and  that  the  rela- 
tion of  creditor  and  debtor  did  not  exist  be- 
tween them  at  the  time  he  made  the  gal«. 
Ashe,  upon  the  other  hand,  has  the  horses 
in  possession,  and  asserts  that  Kelly  was 
but  a  pledgee,  and,  having  sold  contrary  to 
his  rights  as  pledgee,  having  repudiated  tbe 
pledge  and  asserted  ownership, — ^in  short, 
having  made  a  wrongful  conversion  of  tbe 
property,— the  lien  is  extinguished,  and  he  Is 
entitled  to  retain  possession  against  both  of 
them.  So  far  as  concerns  the  rights  of  one 
who  has  a  mere  lien,  as  distinguished  from 
one  who  claims  as  pledgee,  the  question 
has  been  answered  repeatedly.  It  is  the  gen- 
eral rule  that  a  lienholder  who  refuses,  uiwn 
proper  demand,  to  deliver  property,  without 
setting  up  his  lien  thereon,  or  who  bases  bis 
refusal  upon  a  claim  other  than  that  of  Hen, 
waives  his  right  to  claim  a  lien  after  action 
commenced.  It  is  so  held  in  this  state  by 
tbe  cases  of  Lehmann  v.  Schmltt,  87  CaL  13, 
25  Pac.  161,  and  Sutter  v.  Stephan,  101  CaL 
545,  38  Pac  106;  and,  from  the  number  and 
uniformity  of  tiie  authorities  examined,  it 
may  with  safety  be  said  that  this  rule  Is 
universal.  Sectl(m  2910  of  the  Civil  Code 
enunciates  th6  same  principle.  It  is  also  tbe 
rule  that,  if  one  having  but  a  lien  is  sued  In 
replevin,  and  answers  claiming  absolute 
ownership,  he  will  not  be  permitted  upon  the 
trial  to  assert  any  right  as  lienor.  His  lien 
is  absolutely  lost  Mexal  v.  Dearborn,  12 
Gray,  336;  TuthiU  v.  Bkldmore,  124  N.  Y. 
155,  26  N.  B.  348;  Everett  v.  Saltns,  15  Wend. 
474;  Ballard  v.  Burgett,  40  N.  Y.  314;  May- 
nard  v.  Anderson,  54  N.  Y.  641.  The  latter 
rule  is,  however,  subject  to  this  manifestly 
just  limitation  that,  if  one  who  has  claimed 
as  owner  is  afterwards  proved  to  have  but  a 
lien,  he  shall  not  thereafter  be  deprived  ab- 
solutely of  his  Hen,  if  his  claim  was  honestly, 
though  mistakenly,  entertained  and  pressed; 
but  before  he  can  be  allowed  his  lien,  he 
must  abandon  the  false  claim  of  ownership. 
Hudson  V.  Swan,  83  N.  Y.  652.  The  cases  in 
which  this  question  has  arisen  arefOsoally 
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those  In  which  the  defendant  to  the  action 
has  repudiated  his  Hen,  but  the  principle  is 
no  different  when  it  is  the  plaintiff  who 
maintains  the  untenable  position.  Hudson  y. 
Swan,  supra.  We  are,  however,  here  con- 
cerned more  particularly  with  the  rights  of 
one  who,  in  the  belief  that  he  was  purchasing 
an  absolute  title,  has  bought  property  from 
a  pledgee  under  circumstances  which,  as 
found  by  the  Jurj',  did  not  vest  that  title  in 
him.  Does  the  purchaser  under  such  cir- 
cumstances obtain  no  property  or  interest 
in  the  goods,  or  does  he  at  least  succeed  by 
purchase  to  the  interest  of  the  pledgee?  In 
the  case  of  a  mere  Ilenholder,  in  the  case  of 
bailees  generally,  and  even  of  factors.  It  is 
the  rule,  as  has  been  said,  that  a  wrongful 
conversion  forfeits  the  lien.  But  in  the  case 
of  a  pledgee  the  rule  is  otherwise.  The  rea- 
son for  the  distinction  seems  to  be  based 
upon  two  considerations,— the  first,  that  the 
pledgee  has  a  special  property  in  the  chat- 
tels, which  the  other  class  does  not  possess; 
the  second,  that  a  contract  of  pledge  carries 
with  It  the  Implication  that  the  security  may 
be  sold  to  discharge  the  obligation,  while  In 
the  case  of  a  Hen  (except  as  aided  by  stat- 
ute) the  right  of  Hen  Is  not  understood  to  car- 
ry with  It  any  general  right  of  sale.  Story, 
Bailm.  U  311-325.  But,  whatever  may  be 
the  foundations  for  the  distinction,  it  is  now 
most  firmly  established  in  the  law  that  a 
pledgee  may  sell  or  assign  either  the  prop- 
erty or  his  interest  In  it  to  a  bona  fide  pur- 
chaser, who  will  be  allowed  to  hold  the 
property  until  extinguishment  of  the  original 
obligation.  Judge  Story  (Bailm.  §S  324,  327) 
tbns  states  the  proposition:  "If  the  pawnee 
should  undertake  to  pledge  the  property  [not 
being  negotiable  securities]  for  a  debt  be- 
yond his  own,  or  to  make  a  transfer  thereof 
to  hia  own  creditor,  as  if  he  were  the  abso- 
lute owner,  it  Is  clear  that  in  such  a  case 
he  would  be  guilty  of  a  breach  of  trust,  and 
his  creditor  would  acauire  no  title  beyond 
that  held  by  the  pawnee.  The  only  ques- 
tion which,  under  the  circumstances,  would 
seem  to  admit  of  controversy,  is  whether  the 
creditor  should  be  permitted  to  retain  the 
pledge  until  the  original  debt  was  dis- 
charged, or  whether  the  owner  might  re- 
cover the  pledge  in  the  same  manner  as  If 
the  case  was  a  naked  tort,  without  any  quali- 
fied right  In  the  first  pawnee."  The  hard- 
ship and  injustice  of  the  latter  alternative 
hare  been  so  obvious  to  the  courts  that  late 
decisions  have  removed  the  doubt  expressed 
by  Judge  Story,  until  the  rule  may  be  taken 
as  settled  that  the  purchaser,  under  such 
circumstances,  succeeds  to  the  rights  of  the 
original  pledgee.  And  there  can  be  no  rea- 
son seen  why  It  should  not  be  so.  If  one 
purchases  what  he  believes  to  be  the  abso- 
lute title,  he  should  not  for  bis  mistake  be 
denied  the  right  of  taking  the  limited  prop- 
erty which  the  seller  (the  pledgee)  could  con- 
vey. It  works  no  hardship  uiion  the  pledgor 
who,  as  against  the  substituted  pledgee,  has 


all  the  rights  he  possessed  against  the  origi- 
nal. In  the  leading  case  of  Jarvis  v.  Rog- 
ers, 15  Mass.  389,  the  authorities  are  re- 
viewed and  the  principle  thus  enunciated: 
"From  these  cases  it  appears  that  the 
pawnee  may  deliver  the  goods  to  a  stranger 
without  consideration,  or  he  may  sell  or  as- 
sign all  his  interest  absolutely,  or  he  may 
assign  it  conditionally,  by  way  of  pawn, 
without  In  either  case  destroying  the  origi- 
nal lien,  or  giving  the  owner  a  right  to  re- 
claim them  on  any  other  or  better  terms 
than  he  could  have  done  before  such  deliv- 
ery or  assignment"  This  principle  has  been 
still  further  extended  by  the  supreme  court 
of  Illinois  under  the  following  facts:  Plain- 
tiff had  pledged  some  com  as  security.  The 
pledgee  made  an  illegal  sale  of  it  to  defend- 
ant. Plaintiff  sued  defendant  in  assumpsit 
for  money  had  and  received,  seeking  to  re- 
cover the  value  of  the  corn.  It  was  held 
that,  as  the  original  pledgee,  had  be  been 
sued  in  assumpsit  or  for  conversion,  would 
have  been  permitted  to  set  off  the  amount  of 
his  secured  debt,  the  purchaser  from  the 
pledgee  In  such  an  action  should  be  aUowed 
the  same  right  of  recoupment,  and  should 
be  permitted,  even  under  an  Illegal  sale,  to 
hold  the  pledged  property  until  satisfaction 
of  the  original  secured  debt.  Belden  v.  Per- 
kins, 78  lU.  449.  The  supreme  court  of  Col- 
orado, In  a  case  involving  rights  under  an 
illegal  sale  of  a  pledge,  has  said:  "The  sale 
being  void  upon  any  hypothesis,  the  certifi- 
cate In  the  hands  of  the  purchaser  remained 
a  pledge,  as  it  was  before,  and  every  right 
which  Williams  [the  pledgor]  bad  remained 
unaffected."  Moffat  v.  Williams  (Colo.)  36 
Pac  914.  The  case  of  Talty  v.  Trust  Co., 
93  U.  S.  321,  arose  upon  an  unauthoi-ized 
sale  by  the  pledgee  of  a  claim  or  warrant 
against  the  city  of  Washington  to  defendant 
Plaintiff  was  the  pledgor,  and  sued  the  de- 
fendant in  replevin.  The  court  decided  that 
the  defendant  succeeded  to  the  rights  of  the 
pledgee  In  the  claim,  quoting  Judge  Story  to 
the  effect  that  in  case  of  a  strict  pledge,  if 
the  pledgee  transfers  the  same  to  his  own 
creditors,  the  latter  may  hold  the  pledge  un- 
til the  debt  of  the  original  owner  is  dis- 
charged. In  this  case  !t  is  to  be  noticed  that 
the  pledgee  made  a  sale,  not  of  his  Interest 
in  the  pledge,  but  of  the  absolute  property. 

But,  after  this  brief  consideration  of  a  few 
of  the  cases,  it  remains  to  be  added  that  in 
this  state  the  question  was  early  considered, 
and  decided  in  accordance  with  the  forego- 
ing views.  In  the  case  of  Dewey  v.  Bowman, 
8  Cal.  145,  wherein  it  is  declared  that  if  a 
pledgee  sells  the  property  absolutely,  with- 
out demand  or  notice  to  one  having  full 
knowledge  of  his  title,  while  the  absolute 
title  does  not  pass,  still  the  property  remains 
lu  the  hands  of  the  purchaser  as  a  pledge, 
with  the  rights  to  the  purchaser  which,  were 
enjoyed  by  the  original  pledgee.  Williams, 
therefore,  succeeded  to  Kelly's  interest,  and 
to  his  right  of  possession,  and  tb^  verdict 
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and  Judgment  are  within  the  evidence  and 
responsive  to  the  pleadings.  For,  as  has 
been  Intimated,  the  fact  that  ■Williams  Mis- 
takenly claimed  a  title  larger  than  the  Jury 
found  him  to  own  cannot  defeat  his  action 
of  replevin.  If  he  shows  that  he  has  even  a 
limited  interest  In  the  property,  coupled  with 
the  right  of  possession.  MUIcr  v.  Adamson, 
45  Minn.  99,  47  N.  W.  452.  And  these  propo- 
sitions, at  least,  he  established  to  the  satis- 
faction of  the  Jury.  The  objection  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  Is  not  well  taken. 
Plaintiff  alleged  that,  "on  and  after  the  17th 
day  of  November,  1892,  he  was  the  owner 
and  in  possession  of  the  property."  It  Is  con- 
tended that  the  pleading  contains  the  same 
defect  which  vitiated  the  complaints  In  the 
cases  of  Afferbach  v.  McGovem,  79  CaL  268, 
21  Pac.  837,  and  Fredericks  v.  Tracy,  98  Cal. 
658,  33  Pac.  750.  But  In  both  of  these  cases 
the  radical  error  was  In  pleading  ownership 
upon  a  day  certain,  and  upon  no  other  day, 
and  there  was  no  implication  which  could 
be  construed  as  a  pleading  of  continued  own- 
ership or  right  of  action  at  the  time  of  the 
commencement  of  the  suit.  Here,  however, 
the  averment  is  of  ownership  and  possession 
on  and  after  the  date.  It  was  Insufficient 
against  a  special  demurrer,  doubtless,  but 
defendant  did  not  demur  at  all.  He  an- 
swered over.  It  was  not  obnoxious  to  a  gen- 
eral demurrer;  for,  however  imperfectly 
pleaded,  there  is  still  by  fair  Intendment  to 
be  gathered  from  the  complaint  that  he 
claimed  ownership  and  right  of  possession  at 
the  time  of  the  commencement  of  his  action. 
Amestoy  v.  Transit  Co..  95  Cal.  311,  30  Pac. 
5.50;  Alexander  v.  McDow,  41  Pac.  24.  The 
evidence  does  not  show  a  tender  to  Williams. 
The  Judgment  and  order  appealed  from  are 
affirmed. 


DE  LANY  v.  KNAPP  et  aL    (L.  A.  1.) 

(Supreme  Conrt  of  California.     Jan.  80,  1896.) 

Public  Laxi>  — HoMKarisAD  — Liabilitt  por  Pat- 

BXTEB's  Debts — Bona- Fide  Purchaser. 

1.  Where  the  patentee  of  land  as  a  govern- 
ment homestead  conveys  It  on  its  subsequent 
reconveyance  to  him  by  his  grantee  the  land 
is  divpstpd  of  its  bompotead  qualities,  and  is  lia- 
ble in  his  hands  for  debts  contracted  prior  to  the 
issuance  of  the  patent. 

2.  Where  land  so  apparently  divested  of  its 
homostond  qualities  is  sold  for  a  debt  contract- 
ed prior  to  the  issuance  of  the  patent  to  the  cred- 
itor who  purchased  in  good  faith,  that  the  con- 
veyance l)y  the  patentee  was  with  intent  to  de- 
fraud his  creditors  subsoquont  to  tlie  issuance 
of  the  patent  does  not,  as  to  the  patentee  or  his 
grantees,  affect  such  purchaser's  title. 

Department  2.  Appeal  from  superior  court, 
San  Diego  county. 

Action  by  G.  P.  De  Lany  against  S.  B. 
Knapp  and  another.  There  was  a  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

E.  W.  Hendricks  and  W.  J.  Murphy,  for  ap- 
pellant.    Daney  &  Wright,  for  respondents. 


HENSHAW,  J.  Appeals  from  the  jod^'- 
ment  and  from  the  order  denying  a  new  trial. 
The  action  was  to  quiet  title  to  160  acres  of 
land.  The  facts  of  the  case  are  as  follows: 
One  Nell,  from  whom  both  plaintiff  and  de- 
fendants deraign  title,  entered  the  land  in 
controversy  under  the  United  States  home- 
stead laws,  and  thereafter,  pursuant  to  the 
statute,  commuted  and  paid  for  the  land,  re- 
ceiving a  patent  therefor,  which,  by  way 
of  preamble  and  recital,  declared  that  "where- 
as, George  Nell,  of  San  Diego  county,  Cali- 
fornia, has  deposited  in  the  general  land  of- 
fice of  the  United  States  a  certificate  of  the 
register  of  the  land  office  at  Los  Angeles, 
California,  whereby  It  appears  that  full  pay- 
ment has  been  made  by  the  said  George  Xeil, 
according  to  the  provisions  of  the  act  of  con- 
gress of  the  24tb  of  April,  1820,  entiUed  'An 
act  making  further  provision  for  the  sale  of 
the  public  lands,'  and  the  acts  supplemental 
thereto,  for  [the  land,  describing  it],  which 
said  tract  has  been  purchased  by  the  said 
George  Nell,"  etc.  Upon  March  18,  ISUO, 
Neil,  by  deed  of  grant  duly  recorded,  convey- 
ed the  land  to  Mrs.  A.  L.  Treanor.  Upon  the 
5th  day  of  May  following,  Mrs.  Treanor,  by 
like  deed  of  grant,  also  duly  recorded,  recon- 
veycd  the  same  property  to  Nell.  Upon  May 
10th,  five  days  after,  a  deficiency  Judgment 
was  docketed  ai;alnst  Nell,  and  In  favor  of 
this  plaintiff.  The  land  In  controversy  was 
then  subjected  to  levy,  and  on  the  loth  day 
of  June,  1S03,  was  sold  at  public  auction,  and 
purchased  by  this  plaintiff.  Thereafter,  up- 
on the  23d  day  of  November,  1893,  Neil  exe- 
cuted his  deed  of  grant  to  the  same  land  to 
one  Pauly,  to  whose  title  these  defendants 
afterwards  succeeded. 

For  the  reasons  hereafter  given,  we  consid- 
er it  unnecessary  to  pass  upon  the  question 
whether,  by  his  commutation,  the  character  of 
the. title  Nell  received  from  the  government 
was  that  inuring  under  a  homestead  or  that 
attaching  to  a  pre-emption  patent  For  the 
purposes  of  this  consideration,  it  will  be  as- 
sumed (though  not  decided)  that  Nell  toolc 
the  land  as  a  government  homestead.  So  talk- 
ing, the  land  was  not  liable  for  any  debt  of 
Nell  contracted  prior  to  the  Issuance  of  the 
patent  Rev.  St  U.  S.  1878,  g  2296.  The  de- 
ficiency Judgment  of  plaintiff  against  Neil 
was  for  such  a  pre-existing  debt  Nell's  deed 
to  Mrs.  Treanor  was  upon  the  fiice  of  the  re- 
corded Instrument  a  conveyance  of  all  his  In- 
terest In  the  property;  and,  when  he  sutse- 
quently  acquired  title  from  her  by  deed  of  , 
grant,  he  took  the  land  divested  of  its  home- 
stead exemptions.  The  patentee  sells  his  land. 
It  is  protected  in  the  hands  of  the  purchaser 
from  any  debt  of  the  grantor  which  could  not 
have  been  enforced  against  It  while  the  title 
remained  in  him,  and  this  is  all  that  the  case 
of  Russell  V.  Lowth,  21  Minn.  167,  decided 
upon  the  matter.  But  as  with  a  state  home- 
stead, so  with  a  federal;  its  character  and 
exemptions  do  not  revive  on  a  subsequent  re- 
purchase by  the  original  bolder,  by  whom  it 
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has   been   Bold.     Herbert   t.    Mayer,   42   La. 
Ann.  839,  8  South.  590. 

But  to  oTercouie  the  effect  of  the  deeds 
from  Neil  to  Treanor,  and  from  Treanor  to 
Neil,  defendants  were  permitted,  oyer  objec- 
tions and  exceptions,  to  call  Mrs.  Treanor,  who 
testified  that  Neil,  who  was  sick,  sent  for  her, 
and  said  to  her:  "My  creditors  are  pushing 
me  pretty  hard.  Would  you  object  to  having 
my  property  pat  la  your  aame,  so  that  it 
will  be  beyond  the  reach  of  my  creditors?" 
Mrs.  Treanor  consented,  the  deed  was  made 
under  these  circumstances,  without  considera- 
tion, and  the  property  thereafter,  in  like  man- 
ner, reconveyed  by  her  to  him.  Plaintiff's 
claim  was  for  a  debt  due  prior  to  the  issu- 
ance of  the  patent  The  land  was  therefore 
not  Uable  for  it,  and  plaintiff  was  not  one  of 
Nell's  creditors  who  could  have  been  Injiuri- 
onsly  affected  by  the  transfer.  Upon  the  oth- 
er band,  these  transactions  originated  and 
were  executed  la  fraud.  Plaintiff  had  no 
knowledge  of  the  secret  trust  She  bought 
at  the  execution  sale  in  good  faltb  and  for 
value,  upon  the  security  of  the  title  which 
stood  in  Nell,  and  which  by  the  record  was 
treed  from  homestead  exemptions.  Under 
these  circumstances,  Is  sbe  protected  against 
the  effect  of  this  private  agreement?  I  think 
she  sbonld  be,  and  is.  It  Is  true  she  was  not 
one  of  those  creditors  who  could  complain  of 
the  original  fraud,  and  cause  the  conveyance 
to  Mrs.  Treanor  to  be  set  aside.  Neverthe- 
less, sbe  was  a  bona  fide  purchaser  for  value 
and  without  notice  at  the  execution  sale,  and 
her  rights  are  the  same  as  those  which  would 
have  attached  to  an  innocent  third  person 
I)uying  under  like  circumstances.  She  Is  pro- 
tected against  latent  equities  of  which  she 
had  no  notice.  KUey  v.  Martlnelll,  97  Col. 
.'S75,  32  Pac.  579.  The  defendants,  deriving 
their  title  from  NeQ  after  the  rights  of  plain- 
tiff as  purchaser  bad  accrued,  occupy  no  bet- 
tor position  than  would  he.  Where  he  would 
be  estopped,  so  are  they;  and  what  binds  him 
concludes  them.  The  fact  that  plaintiff  was 
not  one  of  those  whose  injury  was  Intended 
by  the  original  fraud  would  not  be  a  reason 
for  permitting  Nell  to  prove  it  against  her, 
if,  in  fact,  sbe  had  innocently  suffered  by  rea- 
son of  it;  and.  If  Nell  could  not  prove  it,  nei- 
ther could  those  claiming  under  him.  If  the 
transfers  had  been  made  with  the  understand- 
ing that  they  were  designed  merely  to  effect 
an  apparent  destruction  of  the  homestead 
character  of  the  land,  no  one  would  assert 
that  Neil  could  prove  this  fact  against  one 
who  had  changed  his  situation  under  a  belief 
In  the  bona  fides  of  the  matter.  Yet  this  is 
the  precise  result  which,  if  not  intended,  nec- 
essarily followed  the  fraud  of  NeU  and  Mrs. 
Treanor.  Neil  held  out  to  the  world  that  he 
had  purchased  the  land  under  circumstances 
which,  by  operation  of  law,  freed  it  from  Its 
homestead  exemptions.  An  Innocent  third 
person  dealing  with  this  property  relied  upon 
these  circumstances,  and  bought  the  property 
after  a  levy  and  sale,  which  were  legal   ex- 


cept for  this  secret  and  fraudulent  transaction. 
Neil  cannot,  nor  can  those  claiming  under 
him,  defeat  the  title  thus  obtained  by  proof 
of  any  such  "latent  equity."  The  admission 
of  the  evidence  of  Mrs.  Treanor  was  thus  er- 
ror, for  which  the  order  denying  a  new  trial 
must  ke  reversed,  and  the  cause  remanded. 
So  ordered. 

We  concur:   McFARLAND,  X;  TEMPLB, 


SANTA  CRUZ  ROCK  PAV.  CO.  T.  LYONS 

etal.    (No.  16,760.) » 
(Supreme  Court  of  California.    Jan.  SI,  1896.) 
Lmm  roBL  Stbbet  Wore — Fokbclosurs— "RsPUT^ 

BO  OWNEk"— COSTBACT  »Y  HnSBAXD — 

LiEK  o.s  Land  or  Wife. 

1.  Evidence  that  a  husband  signed  a  eon- 
tract  for  street  work  in  front  of  a  lot  the  record 
title  to  wliich  was  in  the  wife,  and  stated  to  th« 
contractoie  that  the  lot  was  community  prop- 
erty, will  sustain  a  finding  that  be  was  the  "re- 
puted owner,"  within  Code  Civ.  Proc.  |  1191, 
as  amended,  providing  that  aay  person  perform- 
ing work  on  a  street  in  front  of  a  lot  at  the  re- 
quest of  the  "reputed  owner"  shall  have  a  lien 
on  the  lot  for  work  and  materials. 

2.  The  presumption  that  property  conveyed 
to  a'  married  woman  becomes  her  separate  estate 
(Civ.  &>de,  S  161,  as  amended)  is  aot  csnclusive. 

Commissioners'  decision.  Department  1. 
Appeal  from  superi<n:  court,  city  and  county 
of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  by  the  Santa  Cruz  Rock  Pavement 
(Company  against  Ellen  Liyons  and  another 
to  foreclose  a  lien  for  street  work.  Judg- 
ment for  plaintiff,  and  defendants  appeal 
Affirmed. 

Allen,  McAllister  &  Frobman  and  John  B. 
C!arson,  for  a4;>pellanta.  Parker  &  Eelis,  for 
respondent 

BELCHER,  O.  This  action  was  brought 
to  recover  the  sum  of  1482.88,  alleged  to  be 
due  from  defendants  to  plaintiff  for  setting 
granite  curbs,  and  grading  and  paving  the 
street,  in  front  of  a  certain  lot  In  the  city 
of  San  Francisco,  and  to  foreclose  a  Hen 
on  the  lot  for  the  said  sum,  together  with 
the  cost  of  verifying  and  filing  the  claim  of 
lien  and  a  reasonable  attorney's  fee.  The 
defendants,  James  M.  and  Ellen  Lyons,  were 
husband  and  wife,  and  had  been  such  for 
about  21  years.  It  Is  alleged  In  the  com- 
plaint that  the  defendant  Ellen  Lyons  was 
at  all  the  times  mentioned  therein  the  owner 
of  record  of  the  said  lot,  and  that  the  same 
was  and  is  community  property;  that  her 
husband  was  the  reputed  owner  of  it,  and 
that  he  requested  the  plaintiff  to  do  the  work 
while  he  was  such  reputed  owner;  that  he 
entered  Into  a  written  contract  with  plaintiff 
for  its  performance,  "both  in  his  own  Indi- 
vidual behalf  and  as  the  agent  of  his  wife, 
Ellen,  and  In  her  behalf,  though  In  his  own 
name";  that  be  individually,  and  on  behalf 
of  his  wife,  promised  to  pay  plaintiff  for  the 
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work  done;  and  that  she  "had  full  knowl- 
edge of  said  contract  and  of  the  performance 
of  said  work  prior  to  and  during  the  per- 
formance of  said  work,  and  that  she  did  not 
within  three  days  after  having  obtained 
knowledge  thereof,  nor  at  all,  give  notice 
that  she  would  not  be  responsible  for  the 
same,  by  posting  a  notice  In  writing  to  that 
efTect,  in  some  conspicuous  place  upon  said 
land,  nor  upon  any  land,  nor  at  all";  that 
the  plaintiff  duly  performed  all  the  terms 
and  conditions  of  its  contract,  and  that  the 
work  wa«  completed  on  August  1,  1802,  and 
was  duly  accepted  by  the  superintendent  of 
streets;  that  the  amount  due  plaintiff  under 
the  contract  was  $4S2.8S,  mo  part  of  which 
had  been  paid;  and  that  it  filed  its  claim  of 
lien  on  August  26,  1892.  The  defendants 
answered  separately.  The  answer  of  lire. 
Lyons  denied  that  the  lot  in  question  was 
the  community  property  of  herself  and  hus- 
band; denied  that  her  husband  was  ever 
the  reputed  owner  of  the  lot;  denied  that 
he,  as  her  agent,  ever  requested  the  plaintiff 
to  do  the  work  for  which  it  seeks  to  recover, 
or  ever  promised  to  pay  plaintiff  for  said 
work,  or  ever  entered  into  any  written  cmi- 
tract  with  plaintiff  for  the  performance  of 
said  woric,  or  any  work;  denied  that  at  any 
tine  mentioned  in  the  complaint  she  had  full 
or  any  knowledge  of  the  contract  mentioned 
therein,  or  that  she  ever  agreed  to  the  same; 
and  alleged  that  she  never  at  any  time  en- 
tered into  any  contract  with  the  plaintiff  for 
the  performance  of  any  street  work,  or  au- 
thorized her  husband,  as  her  agent,  to  enter 
into  any  such  contract;  that  he  has  never 
had  any  Interest  in  the  property  affected; 
and  that  she  at  all  the  times  mentioned  in 
the  complaint  was  the  sole  and  separate  own- 
er thereof.  The  answer  of  Mr.  Lyons  de- 
nied that  the  said  lot  is  or  ever  was  commu- 
nity property;  that  he  was  ever  the  reputed 
owner  of  It,  or  had  any  separate  interest  in 
or  claim  upon  it;  that  he  ever  entered  into 
any  contract  with  the  plaintiff,  as  the  agent 
of  his  wife,  to  improve  the  street  In  front 
of  the  property,  or  ever  promised  on  her  be- 
half to  pay  any  sum  of  money  tor  any  street 
work  or  Improvements  in  front  of  It;  and 
alleged  that  he  was  never  authorized  by  her 
to  enter  into  any  contract  with  plaintiff  for 
the  performance  of  any  street  work  in  front 
of  said  lot.  Upon  the  issues  thus  raised,  the 
case  was  tried,  and  the  court  found,  among 
other  things,  that,  at  all  the  times  mentioned 
In  the  complaint,  the  "defendant  Ellen  Ly- 
ons was,  and  she  now  is,  the  owner  of  the 
lot  of  land  described  In  said  complaint  as  her 
separate  property,  but  at  all  said  times  said 
James  M.  Lyons,  Individually,  was  the  re- 
Duted  owner  thereof;  that,  while  said  James 
M.  Lyons  was  so  the  reputed  owner  of  said 
lot  of  land,  he  requested  said  plaintiff  to 
do  the  work  hereinafter  named,  and  he,  both 
In  his  own  individual  behalf  and  as  the 
ostensible  agent  of  his  wife,  Ellen,  and  in  her 
behalf,   though    in   his   own   name,   entered 


Into  a  written  contract  with  the  plaintiff  fot 
the  performance  of  the  same,  and  theruuijnn, 
at  the  request  of  said  defendant  James  M. 
Lyons,  said  plaintiff  improved  the  stnet  iu 
front  of  and  adjoining  said  lot  of  laiid,  and. 
In  so  doing,  did  the  work  and  furuisbod  tbe 
materials  hereinafter  mentioned."  And,  as 
conclusions  of  law.  the  court  found  tLftt 
the  plaintiff  was  entitled  to  recover  ttxm  the 
defendant  James  M.  Lyons,  Individually,  tbe 
sum  of  $482.88,  with  interest  thereon  from 
August  26,  1892,  and  the  cost  of  verifying 
and  filing  Its  claim  of  lien,  its  costs  of  suit. 
and  an  attorney's  fee  fixed  at  ?.jO,  the  wli  )le 
aggregating  ?611.22;  and  that  it  hnd  a  lien 
on  said  lot  for  the  said  amount.  Judfiuem 
against  Mr.  Lyons,  and  a  decree  foreclosing 
the  lien,  and  directing  a  sale  of  the  lot,  were 
accordingly  entered,  from  which  decree,  and 
an  order  denying  their  motion  for  a  new 
trial,  defendants  appeal. 

It  Is  not  claimed  that  the  work  for  which 
idalntiff  seeks  to  recover  was  not  well  and 
properly  done,  or  that  the  amount  allowed 
therefor  was  not  justly  due  from  Mr.  Lyons, 
but  it  is  contended  that  there  was  no  Ic^mI 
obligation  resting  upon  Mrs.  Lyons  to  pay  fur 
the  work,  and  hence  that  the  court  erred  iu 
determining  that  the  amount  allowed  was  a 
lien  on  her  lot;  and,  In  support  of  this  p<i!^i- 
tion,  the  finding  that  Mr.  Lyons  was  the  re- 
puted owner  of  the  lot,  and.  as  such,  request- 
ed the  plaintiff  to  do  the  work,  and  eutered 
Into  the  contract  therefor,  is  assailed  as  ngt 
Justified  by  the  evidence.  The  lot  in  ques- 
tion Is  87  feet  wide,  and  is  situated  on  Uv 
easterly  side  of  Lyon  street,  between  Tosi 
and  Sutter  streets,  in  San  Francisco;  and 
the  contract  relied  on  was  to  set  granite  curl)s 
(where  necessary),  and  to  pave  with  bitumi- 
nous rock  Lyon  street  between  the  other  two 
streets  named.  The  contract  was  dated  June 
29,  1892,  and  purported  to  be  executed  by  .nil 
the  lot  owners  on  both  sides  of  the  street  to 
be  paved,  "whose  names  are  hereunto  sub- 
scribed, with  the  number  of  feet  frontage  of 
lots  represented  and  owned  by  each,  respee- 
tively,  set  opposite  their  respective  names. 
each  contracting  severally,"  and  each  for 
himself,  and  not  one  for  the  others,  prouiisin? 
to  pay  "for  the  work  done  In  front  of  his  «r 
her  own  prc^perty,  respectively,"  at  ceriniu 
stipulated  rates.  At  the  time  the  contrart  was 
signed,  a  contract  to  do  the  work  was  about 
to  be  let  under  an  order  of  the  board  of  su- 
pervisors. The  plaintiff  coriwration  desired  to 
obtain  a  private  contract  for  the  work,  and 
to  that  end  sent  two  of  its  solicitors  CNlr. 
Robertson  and  Mr.  Gould)  to  Interview  the  lot 
owners.  The  solicitors  went  out  to  the  bloek. 
and  met  several  of  the  lot  owners,  and  talked 
the  matter  over  with  them.  They  were  all 
invited  Into  the  house  of  one  of  the  owners. 
and  others  were  then  sent  for,  and  caine  in. 
Among  others  present  was  Mr.  Lyons.  Tiie 
matter  was  talked  over  for  a  considerable 
time,  and  Mr.  Lyons  said  he  wanted  bas:ilt 
blocks  put  down.    Mr.  Gould  told  him  thai 
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the  order  of  the  board  of  supervisors  required 
bitumen.  After  further  talk,  according  to  the 
testimony  of  both  Robertson  and  Oonid,  Mr. 
Lyons  said  he  coald  not  sign  a  contract  that 
night.  Mr.  Gould  asked  him  why,  and  be 
said,  "I  have  got  somebody  else  to  see."  Mr. 
Gould  asked,  "Who  Is  itr*  and  he  said,  "My 
wife."  Mr.  Gould  then  asked  If  It  waa  com- 
munity property,  and  he  said  It  was,  and 
that  he  and  his  wife  owned  It  together.  It 
was  then  agreed  that  the  parties  would  meet 
again  the  next  evening,  at  the  same  place. 
At  the  meeting  on  the  next  evening,  Mr. 
Lyons  signed  the  contract,  his  name  being  the 
fourth  in  the  list  of  13;  and,  as  he  was  doing 
BO,  Mr.  Gould  again  asked  him,  "Do  you  own 
the  property,  or  does  you  wife  own  It?"  and 
he  said,  "We  both  own  It"  Mr.  Gould  then 
said,  "All  right;  .then  you  sign  your  name 
there."  The  work  was  commenced  two  or 
three  days  after  the  contract  was  signed,  and 
was  completed  and  approved  by  the  superin- 
tendent of  streets,  and  the  lien  filed,  as  al- 
leged In  the  complaint  Mrs.  Lyons  testified 
that  she  purchased  the  lot  about  two  years 
after  her  marriage  to  Mr.  Lyons,  and  paid 
for  It  with  money  derived  from  the  estate  of 
her  first  husband,  and  money  raised  on  mort- 
gages, and  that  she  never  authorized  her  hus- 
band to  sign  the  contract,  and  he  never  told 
her  he  bad  signed  It  until  after  the  bill  was 
presented;  that  she  "was  under  the  Impres- 
sion that  these  people  were  obtaining  it  from 
the  city."  Mr.  Lyons  testified  that  he  did  not 
.iwn  any  real  estate  or  other  property,  and 
tlwt  he  was  a  carpenter,  and  used  the  money 
he  earned  to  raise  his  family;  and,  when 
asked  if  he  did  not  put  his  money  into  pay- 
ing off  mortgages  on  this  property,  he  an- 
swered that  he  could  not  tell  where  It  went; 
that,  when  he  made  a  few  dollars,  he  gave 
It  to  his  wife.  He  also  testified  that  his  wife 
never  authorized  him  to  sign  the  contract; 
that  he  signed  It  of  his  own  will,  with  the 
understanding  that  he  woidd  have  time  to 
pay  for  It;  that  he  thought,  according  to  the 
agreement,  that  he  would  have  time  to  make 
the  payment,  and  he  assumed  It  as  a  per- 
sonal affair;  and  that  he  never  stated  to  Mr. 
Gonld  or  Mr.  Robertson  that  the  property 
was  community  property,  or  that  he  had 
somebody  else  to  see  before  he  could  sign  the 
contract  He  further  said:  "1  never  men- 
tioned at  home  that  I  had  signed  the  contract 
until  after  the  work  was  going  on.  It  was 
after  everybody  could  see  that  it  was  started. 
On  Thursday  evening  the  contract  was  sign- 
ed, and  on  Saturday  morning  the  work  was 
started.  I  told  her  that  I  would  have  to  pay 
for  It;  that  Is  all.  Q.  By  the  Court:  When 
did  yon  tell  her  that?  A.  After  the  work 
was  started.  Q.  How  long  after  that?  A. 
Well,  probably  the  next  day  or  two.  Q.  You 
told  her  you  had  signed  the  contract?  A. 
Tes,  sir;   T  told  her  then."  , 

In  188."5,  section  1101  of  the  Code  of  Civil 
Procedure  was  amended  so  as  to  read  as  fol- 
lows:   "An/  person  who,  at  the  request  of 


the  owner  of  any  lot  In  any  Incorporated  city 
or  town,  grades,  fills  In,  or  otherwise  Im- 
proves the  same,  or  the  street  or  sidewalk  In 
front  of  or  adjoining  the  same,  has  a  lien 
upon  such  lot  for  the  work  done  and  ma- 
terials furnished."  And  in  the  same  year  a 
general  law  to  provide  for  work  upon  streets 
within  municipalities  was  passed  (St  18S5, 
p.  147),  by  which,  In  section  18,  the  word 
"owner"  was  declared  to  be  (for  the  purpose 
of  this  law)  "the  person  owning  the  fee,  or 
the  person  In  whom,  on  the  day  the  action  Is 
commenced,  appears  the  legal  title  to  the  lots 
and  lands,  by  deeds  duly  recorded  In  the  coun- 
ty recorder's  office  of  each  county,  or  the  per- 
son In  possession  of  lands,  lots,  or  portions 
of  lots  or  buildings  under  claim,  or  exercis- 
ing acts  of  ownership  over  the  same  for  him- 
self," etc.  In  1887  section  1191,  supra,  was 
again  amended  by  prefixing  to  the  word 
"owner"  the  word  "reputed,"  so  that  It  has 
since  read:  "Any  person  who,  at  the  request 
of  the  reputed  owner  of  any  lot,"  etc. 

The  question,  then.  Is,  what  Is  meant  by 
the  words  "reputed  owner,"  as  used  In  the 
Code?  Counsel  for  appellants  argue  that 
there  Is  no  material  difference  in  the  meaning 
of  these  words  and  that  of  the  word  "own- 
er," as  used  In  the  statute;  and  they  say  that 
"the  legislature  therefore  could  not  have  con- 
templated anything  else  by  the  expression 
•reputed  owner"  than  cases  where  a  person 
contracts  for  street  work  who  has  the  appar- 
ent title  to  property  by  deeds  of  record,  or 
who  has  the  apparent  possession  by  reason 
of  exercising  acts  of  ownership  over  the  prop- 
erty for  himself."  And  hence  it  Is  Insisted 
that,  as  shown  by  the  evidence,  Lyons  was 
not,  and  could  not  have  been,  the  reputed 
owner  of  the  lot  in  question.  But,  if  this 
theory  be  true,  then  It  Is  evident  that  noth- 
ing was  accomplished  by  the  amendment, 
and  it  might  as  well  not  have  been  made. 
The  Century  Dictionary  defines  the  words 
"reputed  owner"  as  "a  person  who  has  to  all 
appearances  the  title  to  and  possession  of  prop- 
erty." Anderson's  Law  Dictionary  defines 
the  same  words  as  "one  who,  from  all  ap- 
pearance, or  from  supposition.  Is  the  owner 
of  a  thing;  as  of  property  subject  to  taxa- 
tion or  to  assessment  for  a  municipal  im- 
provement." And  Burrill's  Law  Dictionary 
defines  the  word  "reputed"  as  "considered; 
generally  supposed."  And  it  Is  added:  "This 
word  has  a  much  weaker  sense  than  its  der- 
ivation would  appear  to  warrant;  importing 
merely  a  supposition  or  opinion  derived  or 
made  up  from  outward  appearances,  and  of- 
ten jnsupported  by  fact.  The  term  'reputed 
owner'  is  frequently  employed  In  this  sense. 
2  Steph.  Comm.  206."  Prior  to  1889  all  prop- 
erty acquired  after  marriage  by  either  hus- 
band or  wife  was  presumed  to  be  community 
property;  but  In  that  year  section  164  of  the 
Civil  Code  was  amended  by  adding  the  pro- 
vision that,  "whenever  property  Is  conveyed 
to  a  married  woman  by  an  Instrument  In 
writing,  the  presumption  Is  that  ttre  title  taj 
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thereby  vested  in  her  as  her  separate  prop- 
erty." These  presumptions  are,  however,  on- 
ly rules  of  evidence,  which  can  be  met  and 
overcome  by  proofs,  except  where  a  right  to 
property  Is  Involved  which  became  vested  in 
a  third  party  before  the  amendment,  in  which 
case  the  presumption  Is  said  to  be  a  rule  of 
property  as  well  as  of  evidence.  Jackson  v. 
Torrence,  83  Cal.  529,  23  Pac.  695;  Jordan 
V.  Fay,  08  Cal.  264,  33  Pac.  95. 

Here  it  appears,  as  before  stated,  that  the 
lot  was  acquired  by  Mrs.  Lyons  after  her 
marriage,  and  hence  the  fact  that  she  had 
the  record  title  was  not  at  all  conclusive.  It 
might,  nevertheless,  have  been  considered  or 
supposed  to  be  community  property.  And 
when  Mr.  Lyons  signed  the  contract  as  the 
owner  of  it,  and  stated,  as  the  court  below 
must  have  believed  he  did,  tliat  it  was  com- 
munity property,  and  was  owned  by  himself 
and  wife  together,  it  would  naturally  be  sup- 
posed that  he  was  such  owner.  We  conclude, 
therefore,  that  the  court  was  Justified  by  the 
evidence  In  finding  that,  for  all  the  purposes 
of  this  case,  he  was  the  reputed  owner  of  the 
lot 

Other  questions  are  very  elaborately  dis- 
cussed by  counsel,  but.  In  view  of  the  con- 
clusion reached  on  the  first  point,  they  need 
not  be  considered.  We  find  no  material  er- 
ror in  the  rulings  of  the  court,  and  advise 
that  the  decree  and  order  appealed  from  be 
affirmed. 

We  concur:    SEARLS,  C;  VANCLIEF,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  decree  and  order 
appealed  from  are  affirmed. 


SOUTHERN  PAC.  R.   CO.  v.  SOUTHERN 

CAL.  RY.  CO.  et  al.     (No.  19,500.) ' 
(Supreme  Court  of  OaUfornia.     Jan.  31,  1896.) 

Eminent  Domain — Railroad  Compant — Right  to 
Appropriate  Railroad  Frofertt. 

1.  Under  Code  Civ.  Proc.  {  1240,  providing 
that  property  appropriated  for  a  public  use  shall 
not  be  token  unless  for  a  more  necessary  pub- 
lic use  than  that  to  which  it  has  already  been 
appropriated,  plaintiff  railroad  company  had 
tlie  right  to  appropriate  part  of  a  street  which 
was  purchased  by  defendant  railroad  company, 
subject  to  the  right  of  the  public  for  highway 
purposes,  and  on  which  it  had  laid  its  tracks; 
such  appropriation  being  necessary  for  the  con- 
struction or  plaintifif's  road,  but  not  materially 
curtailing  defendaxif's  right  to  operate  its  road. 

2.  Defendant's  construction  of  an  unneces- 
sary spur  track  across  the  line  located  by  plain- 
tiff for  its  right  of  way,  after  the  location  was 
made,  did  not  affect  plaintiff's  right  of  appro- 
priation. 

Commissioneni'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county. 

Action  by  the  Southern  Pacific  Railroad 
Company  against  the  Southern  California 
Railway  Company  and  another  to  obtain  a 
decree  condemning  a  certain  strip  of  land 
for  the  purpose  jf  constructing  a  railroad. 


i  Sehearing  denied. 


From  the  Judgment  rendered,  defendants  ap- 
peal    Affirmed. 

W.  J.  Hunsaker,  for  appellants.    Harris  & 
Gregg,  for  respondent. 

SEARliS,  C.  This  action  is  brought  to  ob- 
tain a  decree  condemning  a  strip  of  land  26 
feet  wide,  la  and  through  Park  avenue,  Lu> 
gonia  park,  city  of  Redlands,  coimty  of  San 
Bernardino,  state  of  California,  for  the  use 
of  plaintiff  as  a  right  of  way  for  a  railrcad 
from  Redlands  Junction  to  Crafton,  all  in 
said  county  of  San  Bernardino.  Plaintiff 
had  Judgment,  fron;  which  Judgment,  and 
from  an  order  denying  their  motion  for  a 
new  trial,  the  defendants  appeal  The  Cod- 
ings of  fact  by  the  court  below  may  be  epit- 
omized as  follows:  Plaintiff  is  a  railroad  cor- 
poration engaged  in  building,  constructing, 
and  operating  lines  of  raUroad  in  the  state 
of  California  and  adjacent  states  and  terri- 
tories, and  owns  and  operates  a  main  line  of 
raUroad  extending  from  San  Francisco,  in 
the  state  of  California,  to  El  Paso,  in  the 
state  of  Texaa,  which  passes  for  many  miles 
through  the  county  of  San  Bernardino.  That 
It  intends  to  build,  and  has  partially  built,  a 
branch  or  spur  railroad  from  Its  main  line  at 
Redlands  Junction,  In  said  county,  running 
In  a  northeasterly  direction  a  distance,  in  all, 
of  7^  milts,  passing  through  the  city  of  Red- 
lands,  and  terminating  at  Crafton,  in  said 
county,  for  the  purpose  of  conveying  freight 
and  passengers,  and  for  the  purpose  of  con- 
ducting a  general  railroad  business  upon  and 
over  said  spur  or  branch  raUroad  Parli: 
avenue  is,  and  since  1887  has  been,  a  public 
street  or  highway  in  the  city  of  Redlands, 
and  In  the  building  and  construction  by 
plaintiff  of  its  said  branch  railroad  a  right  of 
way  therefor  through  said  Park  avenue,  hav- 
ing a  uniform  width  of  13  feet,  is  necessary 
to  the  construction  and  maintenance  of  piaia- 
tiff's  said  road.  The  space  condemned  la 
described,  and  is  on  the  southerly  half  of 
said  avenue,  and  will  be  referred  to  again. 
Before  the  commencement  of  this  action,  the  j 
board  of  trustees  of  the  city  of  Redlands,  by 
ordinance,  gave  and  granted  to  plaintiff  a 
franchise  and  privilege  to  construct,  main- 
tain, and  operate  its  said  branch  railroad  on 
and  over  the  south  30^  feet  of  said  Parle 
avenue,  which  franchise  and  privilege  is  still 
in  force  and  effect  Defendant,  the  Sonth- 
ern  California  Railway  Company,  is  also  a 
railroad  corporation,  is  the  owner  of  the  fee 
of  Park  avenue,  subject  to  the  rights  of  the 
public  for  highway  purposes,  and  la  the  own- 
er of,  and  for  four  years  before  the  com- 
mencement of  this  action  had  owned,  pos- 
sessed, and  had  operated,  and  is  still  operat- 
ing, a  steam  railroad  for  ordinary  railway 
purposes.  The  center  line  of  defendant's 
railroad  Is  substantially  identical  with  the 
central  longitudinal  line  of  Park  avenue, 
which  said  avenue  is  100  feet  in  width.  The 
road  of  plaintiff,  as  laid  out,  will  leave  a 
space  of  24  feet  on  the  f-o^tb  side  thereof. 
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wUch  the  court  finds  will  be  sufficient  to  al- 
low the  trarellng  public  to  travel  with  safe- 
ty. There  wUl  also  be  a  space  of,  say,  21 
feet,  between  the  tracks  of  plalntUTs  jnd  de- 
fendant's roads,  which  the  court  finds  will 
be  sufficient  for  spurs  or  side  tracks  for  de- 
fendant. The  space  condemned  has  not  been 
used  by  the  defendant,  except  as  followb: 
(1)  After  plaintiff  had  graded  its  roadbed,  de- 
fendant built  a  spur  track  thereon,  for  the 
purpose  of  preventing  the  plaintiff  from  us- 
ing the  right  of  way,  which  spur  defendant 
does  not  need.  (2)  Defendant  had  a  smaU 
depot  building,  16x18  and  one  story  high,  on 
tbe  said  condemned  right  of  way,  which  de- 
fendant does  not  need,  and  which  can  readily 
and  without  injury  to  defendant  be  removed, 
together  with  its  spur  track,  from  the  place 
where  now  situate.  The  court  also  finds 
tliat  the  use  by  plaintiff  of  the  land  sought 
to  be  condemned  is  a  more  necessary  public 
use  than  that  to  which  It  has  been  appropri- 
ated by  defendant,  and  ttiat  the  proposed 
right  of  way  will  furnish  to  plaintiff  the 
most  practicable,  safe,  and  direct  route  and 
way  for  Its  road,  and  will  be  "most  compati- 
ble with  tbe  greatest  public  benefit  and  the 
least  private  injury,"  and  will  not  Interfere 
with  the  successful  operation  and  mainte- 
nance of  defendant's  road,  and  is  not  neces- 
sary thereto.  No  question  is  made  as  to  tbe 
damages,  and  the  findings  relating  thereto 
need  not  be  noticed.  Defendant  F.  H.  Pat- 
tee,  who  is  made  a  party  defendant,  owns 
certain  lots  abutting  on  Park  avenue,  and  is 
awarded  damages  by  reason  of  the  construc- 
tion of  the  road  by  plaintiff. 

Tbe  first  point  made  by  the  appellants  is 
that  the  findings  are  ingufflclent  to  sustain 
the  Judgment  This  contention  is  baised  up- 
on the  fact  tliat  such  findings  show  that  the 
defendant  Is  the  owner  of  the  whole  of  Park 
avenue,  subject  only  to  the  rights  of  the  pub- 
lic for  highway  purposes,  that  for  more  than 
four  years  prior  to  suit  brought  It  had  main- 
tained a  line  of  railroad  upon  the  center  line 
of  aald  avenue,  and  had  appropriated  the 
same  to  a  public  use,  and  that,  as  the  strip 
of  land  in  qucs  a,  to  wit.  Park  avenue,  is 
not  in  excess  of  the  quantity  authorized  by 
law  to  be  taken  for  railroad  purposes,  it  can- 
not by  condemnation  proceedings  be  taken 
by  plaintiff  for  the  same  public  use,  to  wit, 
for  another  and  parallel  railroad.  The  power 
of  eminent  domain  is  one  of  the  Inalienable 
Incidents  of  sovereignty,  which,  treated  sim- 
ply as  a  question  of  power,  may  be  exercised 
in  favor  of  public  uses  over  any  and  all  pri- 
vate, and  even  public,  property.  In  this 
view,  the  property  and  franchises  of  corpo- 
rations, as  well  as  of  individuals,  although 
dedicated  to  public  uses,  may  be  taken  for 
otber  public  uses.  A  state  may  not  annul 
or  modify  a  grant  of  land,  but  it  may  take 
the  land  for  public  use,  on  making  compensa- 
tion. There  is  no  such  thing  as  extinguish- 
ing the  right  of  eminent  domain;  and  any 
attempt  to  do  so  by  one  legislature  has  no 


binding  force  upon  Its  successors.  But  this 
inalienable  power,  like  most  others,  is  to  be 
exercised  under  and  by  virtue  of  the  legisla- 
tive will,  as  expressed  by  tbe  lawmaking 
power.  This  being  so.  It  Is  an  accepted  canon 
of  tbe  law  that  the  right  to  exercise  the  pow- 
er of  eminent  domain  must  be  found  In  some 
statute  of  the  state,  and  that  such  right  must 
be  expressly  given,  or  arise  by  necessary  Im- 
plication from  powers  expressly  given. 
Among  the  powers  conferred  upon  a  railroad 
corporation  by  section  465  of  the  Civil  Code 
is  the  right  "to  lay  out  its  road  not  exceed- 
ing nine  rods  wide,  and  to  construct  and 
maintain  the  same  with  a  single  or  double 
track,  and  with  such  appendages  and  ad- 
juncts as  may  be  necessary  for  the  con- 
venient use  of  the  same."  The  sixth  subdi- 
vision of  the  same  section  authorizes  a  rail- 
road corporation  "to  cross.  Intersect,  Join,  or 
imlte  Its  railroad  with  any  other  railroad, 
either  before  or  after  construction,  at  any 
point  upon  its  route,  and  upon  the  grounds 
of  such  other  railroad  corporation,"  etc 
Turning  to  the  subject  of  eminent  domain, 
we  find  that  it  may  be  exercised  In  favor  of  a 
variety  of  public  uses,  among  which  are 
"steam  and  horse  railroads."  Code  Civ.  Proc. 
8  1238,  subd.  4.  Section  1240  of  the  same 
Code,  in  defining  the  private  property  which 
may  be  taken  under  tbe  title  on  eminent  do- 
main, enumerates:  "Property  appropriated 
to  public  use;  but  such  property  shall  not 
be  taken  unless  for  a  more  necessary  public 
use  tlian  that  to  which  it  has  been  already 
appropriated."  As  early  as  1863  the  supreme 
court  of  this  state.  In  Railroad  Co.  v.  Moss, 
23  Cal.  324,  held  that  one  railroad  company 
could  not  locate  Its  line  along  and  upon  the 
previously  located  line  of  another  company, 
except  at  crossings  and  intersections,  and 
that,  as  the  law  then  stood,  land  appropriat- 
ed by  one  company  for  the  purposes  of  a 
railroad,  and  necessary  thereto,  could  not 
subsequently  be  condemned  by  another  com- 
pany for  a  like  use.  In  Boston  &  M.  R.  Co. 
V.  Lowell  &  L  R.  Co.,  124  Mass.  363,  Chief 
Justice  Gray,  now  a  Justice  of  the  supreme 
court  of  the  United  States,  said,  "The  general 
principle  is  well  settled,  and  has  been  ap- 
plied in  a  great  variety  of  cases,  that  land 
already  legally  appropriated  to  a  public  use 
is  not  to  be  afterwards  taken  for  a  like  use, 
unless  the  intention  of  the  legislature  that 
It  should  be  so  taken  has  been  manifested 
in  express  terms  or  by  necessary  Implica- 
tion." The  authorities  in  support  of ,  this 
proposition  are  numerous,  and  usually  uni- 
form. See  Housatonlc  R.  Co.  ▼.  Lee  &  H. 
R.  Co.,  118  Mass.  391;  Railroad  Co.  v.  North, 
103  Ind.  486,  3  N.  B.  144;  Pittsburgh  Junc- 
tion B.  Co.'s  Appeal,  122  Pa.  St.  511,  6  Atl. 
564;  St.  Paul  Union  Depot  Co.  v.  City  of  St 
Paul,  30  Minn.  363,  15  N.  W.  684;  Barre  K. 
Co.  V.  Montpeller  &  W.  R.  R.  Co.,  61  Vt  1, 
17  Atl.  923;  In  re  City  of  Buffalo,  68  N.  y., 
167. 
The  foregoing  cases.  In  the  main.  Involve 
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circumstances  under  which  a  former  and  a 
later  public  use  may  not  stand  together,  or, 
In  other  words,  cases  In  which  the  later  use 
must  supersede  the  former, — cases  in  which, 
as  was  said  in  Re  New  York,  L.  &  W.  Ry. 
Co.,-  09  N.  Y.  23,  1  N.  B.  27,  "were  the  rule 
otherwise,  this  evil  would  result:  A  corpora- 
tion, No.  1,  having  the  right  of  eminent  do- 
main, talies  land  from  a  similar  corporation. 
No.  2,  having  the  same  right  No.  2  thereup- 
on proceeds  again  to  condemn  It  for  Its  own 
use,  and  No.  1  retaliates.  And  so  the  absurd 
process  goes  on.  It  Is  dear  the  legislature 
never  Intended  any  such  result"  The  ques- 
tion is,  does  the  well-understood  rule  indi- 
cated apply  to  the  facts  of  the  present  case? 
We  thinli  the  question  must  be  answered  in 
the  negative  for  the  reasons:  (1)  The  con- 
demnation proceedings  here  work  no  sub- 
stantial injury  to  the  plaintiff,  and  produce 
only  such  inconvenience  as  may  be  covered 
by  damages  awarded.  The  object  of  the  rule 
which  prevents  the  taking  of  property  de- 
voted to  a  public  use  for  another  and  not 
more  necessary  public  use  is,  not  that  there 
is  anything  sacred  in  the  property  as  such, 
considered  Independent  of  the  public  use, 
but  the  protection  of  the  use  itself,  in  which 
the  public  as  well  as  the  owner  is  interested, 
and  to  save  the  use  from  annihilation.  De- 
fendant purchased  from  the  abutting  own- 
ers, subject  to  the  right  of  the  public  for 
highway  purposes.  Park  avenue,  a  strip  of 
land  100  feet  wide,  and  constructed  its  rail- 
road on  the  center  thereof.  As  such  pur- 
chaser its  rights  were  neither  greater  nor  less 
than  they  would  have  been  had  it  acquired 
a  right  thereto  for  a  like  purpose  under  the 
law  of  eminent  domain.  It  was  the  intention 
to  dedicate  it  to  a  public  use,  and  the  actual 
appropriation  to  such  use,  which  consecrated 
It  beyond  lands  held  In  private  proprietor- 
ship. So  far  as  it  was  not  thus  appropriated, 
and  as  it  was  not  reasonably  essential  to 
such  use,  it  stood  in  the  same  category  with 
other  lands  held  by  individuals  or  corpora- 
tions, and  was  liable  to  condemnation  pro- 
ceedings for  a  similar  or  different  public  use. 
It  is  property  appropriated  to  public  use 
which  is,  under  subdivision  3  of  section  1240 
of  the  Code  of  Civil  Procedure,  protected  from 
condemnation,  except  "for  a  more  necessary 
public  use";  and  as  to  lands  owned  by  de- 
fendant, but  which  have  not  been  thus  ap- 
propriated, and  are  not  likely  in  the  future 
to  be  needed  for  the  existing  public  use,  the 
Inhibition  does  not  apply.  Baltimore  &  O. 
R.  Co.  V.  Pittsburg,  W.  &  K.  R.  Co.,  17  W. 
Va..  812;  Peoria,  P.  &  J.  R.  Co.  v.  Peoria  & 
S.  R.  Co.,  66  111.  174.  "Nor  will  the  general 
inile  be  applied  to  prevent  the  taking  of  a 
small  and  Immaterial  part  of  some  of  the 
appurtenances  of  the  company,  when  the  tak- 
ing is  necessary  for  the  right  of  way  of  an- 
other company  or  other  Imperative  use." 
Lewis,  Em.  Dom.  f  267;  Chicago  &  N.  W. 
Ry.  Co.  v.  Chicago  &  E.  R.  Co.,  112  111.  589; 
New  York,  H.  &  N.  R.  Co.  v.  Boston,  H.  &  E. 


R.  Co.,  36  Conn.  106;  North  Carolina  H.  Co. 
v.  Carolina  Cent  R.  Co.,  83  N.  C.  489;  North, 
em  R.  Co.  v.  Concord  &  C.  R.  Co.,  27  N.  H. 
183.  (2)  As  before  stated,  our  law  permits 
the  taking  of  "property  appropriated  to  pub- 
lic use,  but  such  property  shall  not  be  taken 
unless  for  a  more  necessary  public  use  than 
that  to  which  it  has  been  already  appropriat- 
ed."   Code  Civ.  Proc  i  1240,  subd.  3. 

The  question  then  arises,  is  the  contem- 
plated use  by  plaintiff  of  the  land  in  qu<>8- 
tion  a  more  necessary  public  use  than  that 
to  which  it  has  been  already  appropriated 
by  defendant?  We  think  this  question  must 
be  answered  In  the  afflrmatlTe.  Treated  as 
a  mere  question  of  right  In  the  defendant, 
it  must  be  admitted  that  It  is  the  owner  of 
a  right  of  way  100  feet  In  width  for  the  uses 
of  its  railroad,  the  tracks  of  which  are  laid 
thereon;  but  we  are  not  now  called  upon  to 
determine  the  question  from  that  standpoint, 
but  rather  to  view  It  in  the  light  of  the  ne- 
cessities of  Its  ownership  for  a  public  use. 
As  an  Incident  of  defendant's  right  to  own 
and  operate  a  railroad,  it  has  not  been  used 
at  all,  except  that  portion  covered  by  defend- 
ant's flag  station  and  the  small  station  build- 
ing or  depot,  which,  according  to  the  find- 
ings, can  be  readily  moved  across  defend- 
ant's track  without  inconvenience  to  the  pub- 
lic or  to  defendant.  AU  these  franchises 
and  rights  of  way  are  grfven  and  granted  up- 
on the  theory  of  public  necessity,  and  of  tlie 
benefits  accruing  therefrom  to  the  public. 
The  fact  that  private  persons  and  corpora- 
tions, the  owners  of  these  franchises  and 
rights,  are  the  recipients  of  profits  arising 
from  the  ownership  and  operation  of  the 
property,  does  not  militate  against  the  fun- 
damental theory  that  the  prime  object  is  the 
benefit  to  the  public.  The  multiplication  of 
railroads,  with  the  conveniences  and  compe- 
tition they  bring,  all  redound  to  the  welfare 
of  the  people  at  large.  Who  shall -say  that 
the  strip  of  land,  13  feet  in  width,  condemn- 
ed by  the  court  below  for  the  use  of  plain- 
tiff for  Its  railroad  track,  and  to  be  used 
for  a  railroad,  is  not  a  more  necessary  pub- 
lic use  than  any  to  which  it  has  been  appro- 
priated or  used  by  defendant?  It  Is  not  a 
case  of  taking,  destroying,  or  curta'''ng  de- 
fendant's franchise,  or  any  property  essen- 
tial to  its  full  and  complete  enjoyinent 
Were  this  the  case.  It  would  be  a  taking,  not 
for  another  and  more  necessary  public  nse, 
but  the  taking  of  one  man's  property  and 
conferring  it  upon  another  for  a  precisely 
similar  use,— a  proceeding  not  tolerated  In 
law.  The  fallacy  of  appellant's  argument 
on  this  branch  of  the  case  is  In  confoimd- 
ing  the  incident  with  the  thing  Itself,— the 
defendant's  railroad,  and  its  right  to  the  full 
use  and  enjoyment  thereof,  with  that  por- 
tion of  Its  right  of  way  which  the  court  ex- 
pressly finds  Is  not  essential  or  necessary  to 
such  enjoyment  A  railroad  company  is  au 
thorized  to  take  a  given  quantity  of  land  for 
a  right  of  way,  not  as  a^rewardJor  con- 
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stmctlng  a  road,  but  because  it  is  regarded 
as  necessary  to  the  construction  and  oper- 
ating its  line  of  railroad,  and  when  a  portion 
Of  snch  right  of  -way  is  not  nsed,  and  is  not 
necessary  for  the  purposes  of  its  creation 
and  use,  either  in  the  present  or  future,  as 
in  this  case,  then,  as  to  the  portion  of  such 
right  of  way  not  necessary  to  its  operation, 
the  appropriation  by  another  railroad,  where 
necessary  to  the  use  of  the  latter  for  a  road- 
bed, is  an  appropriation  to  a  more  neces- 
sary public  use,  within  the  purview  of  the 
Code,  and  may  be  talten,  upon  compensation 
being  Dsade.  The  wisdom  of  this  provision 
in  our  law  becomes  apparent,  wherever  rail- 
roads converge  upon  cities,  towns,  mountain 
passes,  etc.,  and  where  the  right  of  way  of 
the  first  appropriator  may  be  in  part  neces- 
sary to  subsequently  constructed  roads,  and 
may  be  taken  by  the  latter  with  only  such 
"tolerable  interference"  as  does  not  material- 
ly curtail  the  rights  of  the  first  appropri- 
ator, and  can  be  fully  compensated  in  mon- 
ey. I  repeat,  the  appropriation  of  a  portion 
of  the  right  of  way  of  a  railroad,  not  es- 
sential to  its  enjoyment  of  its  franchise  and 
property,  as  such,  by  another  railroad,  where 
essential  to  the  construction  and  existence 
of  the  latter,  is  to  and  for  a  more  necessary 
public  use,  and  the  fact  that  some  inter- 
ference may  be  occasioned  thereby,  but 
which  does  not  materially  curtail  the  rights 
and  privileges  of  the  former,  does  not  take 
the  case  out  of  the  wholesome  rule  adopted 
by  our  Code.  Extended  comment  Is  not 
doemed  necessary  upon  the  fact  that  defend- 
ant, aft^  the  line  of  plaintiffs  road  was  lo- 
cated, constructed  a  spur  track  across  the 
line  of  the  same,  for  the  reason  that  the 
court  found  that  defendant  had  no  use  there- 
for, and  constructed  the  same  for  the  purpose 
of  preventing  the  plaintiff  from  having  and 
using  such  right  of  way.  In  such  cases,  i.ne 
authorities  are  to  the  effect  that  defendant 
could  sain  no  advantage  thereby.  It  fol- 
lows from  these  views  that  the  findings  of 
the  court  support  the  Judgment.  Appellants 
further  object  that  "the  evidence  is  insuffi- 
cient to  Justify  the  decision  of  the  court" 
It  must  sufiice,  upon  this  head,  to  say  that, 
upon  all  the  points  upon  whicl)  the  findings 
are  assailed,  there  was  a  substantial  conflict 
in  the  evidence,  and  were  we  to  analyze  and 
discuss  the  evidence  at  length,  it  would  only 
lead  to  the  inevitable  conclusion  that  under 
such  circumstances  we  are  not  authorized 
to  disturb  the  findings.  The  errors  of  law 
complained  of  Involve  the  same  questions 
discussed  under  the  head  of  the  sufficiency 
of  the  findings  to  support  the  Judgment,  and 
need  not  be  further  noticed.  The  Judgment 
and  order  appealed  from  should  be  affirmed. 

We  concur:     HAYNES,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


STANFORD  et  aL  v.  CITY  AND  COUNTY 

OP  SAN  FRANCISCO.    (No.  15,066.)i 
(Supreme  Court  of  California.     Jan.  31,  1S96.) 

B0Bri.CB  Water  —  Dihisb  Caubsd  bt  Faviso  — 
LiABiLiTT  OF  City. 
Snrfacu'  water,  which,  before  a  street 
was  paved,  was  absorbed  by  it,  after  the  paving 
thereof,  without  any  cesspools  or  other  means 
to  allow  it  to  escape,  flowed  to  the  part  of  the 
street  where  the  grade  was  lowest,  and,  collect- 
ing, overflowed  the  sidewalks  and  flooded  a 
basement.  Held,  that  the  city  was  liable  for 
the  damage. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  O.  B.  Hlbbard,  Judge. 

Action  by  J.  B.  Stanford  and  others,  part- 
ners as  G.  W.  Clark  &  Co.,  against  the  city 
and  county  of  San  Francisco.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Harvey  T.  Creswell,  for  appellant  Gordon 
&  Young,  for  respondents. 

EIAYNES,  0.  Plaintiffs  wCTe  tbe  occupants 
of  the  basement  of  a  building,  No.  720  Mis- 
sion street,  which  extended  back  to  the  south- 
erly side  of  Jessie  street  and  had  stored  there- 
in a  large  quantity  of  wall  paper,  and  other 
goods  used  in  their  business.  In  the  early 
part  of  1888  the  defendant  caused  a  sewer  to 
be  laid  in  Jessie  street  from  the  center  of 
Fourth  street  easterly  to  its  termination,  in  a 
cul-de-sac  at  the  westerly  line  of  the  Grand 
Opera  House,  which  extends  entirely  across 
Jessie  street,  Just  east  of  the  premises  occu- 
pied by  plaintiffs.  The  westerly  end  of  said 
sewer  connected  with  a  sewer  In  Fourth 
street  The  sewer  in  Jessie  street  had  two 
manholes,  with  covers;  but  no  cesspools  were 
provided  to  carry  the  surface  water  from  the 
street  into  the  sewer,  and  none  were  pro- 
vided for  In  the  contract  under  which  it  was 
constructed.  Shortly  after  the  construction  of 
the  sewer  the  defendant  also  caused  the  same 
portion  of  Jessie  street  to  be  paved  with 
basalt  blocks,  and  granite  curbs  to  be  laid, 
and  the  sidewalks  reconstructed.  After  the 
street  was  paved  the  southerly  side  was  slight- 
ly lower  than  the  northerly  side,  and  the  east- 
erly end  was  about  26  Inches  lower  than  It 
was  at  Fourth  street,  the  distance  being  about 
600  feet  Prior  to  the  paving  the  surface  of 
the  street  was  covered  with  loose  planks,  and, 
the  street  being  siindy,  the  surface  water  was 
absorbed.  On  March  13,  1889,  large  quanti- 
ties of  water  accumulated  and  collected  at 
said  easterly  termination  of  Jessie  street,  by 
reason  of  rains;  and  the  water  broke  over 
the  curbing,  and  ran  into  the  basement  occu- 
pied by  plaintiffs,  and  fnjured  their  merehan- 
dise,  to  the  amount  of  $750.81,  and  this  suit 
is  prosecuted  to  recover  damages  in  said  sum. 
The  cause  was  tried  by  the  court  without  a 
Jury,  and  findings  were  filed  and  Judgment 
entered  for  the  plaintiffs;  and  the  defendant 
appeals  from  the  Judgment,  and  from  an  or- 
der denying  a  new  trial. 

There  is  no  controversy  as  to  the  injuries 


1  Rehearing  denied. 
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sustained  by  fhe  plaintiffs,  nor  aj9  to  the  gen- 
eral facts  above  stated.  Appellant,  -while  con- 
tending that  the  findings  do  not  support  the 
judgment,  also  contends  that  the  Matter  part 
of  the  eighth  finding  Is  not  Justified  by  the 
evidence,  and  quotes  that  part,  as  foUows: 
"That  said  plaintiffs  were  damaged  in  said 
sum  of  $759.81  by  reason  of  the  failure  of  the 
said  defendant  to  provide  cesspools  or  any 
means  to  carry  off  any  accumulation  or  collec- 
tion of  water  from  the  aforesaid  portion  of 
Jessie  street"  Its  contention,  as  to  this  find- 
ing, is  that  It  was  the  paving  of  the  street, 
and  not  the  construction  of  the  sewer,  that 
caused  the  accumulation  of  the  water,  and 
the  consequent  damage.  But  the  findings 
state  all  the  facts  connected  with  the  im- 
provement of  the  street,  and  the  accumu- 
lation of  the  water  thereon,  as  well  as  the 
fact  tliat  prior  to  these  improvements  the 
sand  absorbed  the  surface  water,  and  does 
not  find  that  the  construction  of  the  sewer 
caused  the  water  to  accumulate  upon  the 
street,  but  attributes  the  Injury  to  defend- 
ant's failure  "to  provide  cesspools  or  any 
means  to  carry  off"  the  water.  The  exist- 
ence of  the  sewer  doubtless  suggested  that 
cesspools  connected  therewith  would  have 
been  a  convenient  and  practicable  mode  of 
carrying  away  the  water;  thus  preventing  its 
accumulation,  which  was  the  necessary  re- 
sult of  the  paving.  The  question  Is,  therefore, 
whether  there  was  any  legal  obligation  rest- 
ing upon  the  city  to  provide  means  for  con- 
ducting away  surface  water,  the  accumula- 
tion of  which  was  the  necessary  consequence 
of  paving  the  street  Neither  of  the  contracts 
for  the  Improvement  of  the  street  provided 
for  the  construction  of  cesspools,  and  the 
omission  to  construct  them  was  not  the  result 
of  the  negligent  performance  of  the  work  un- 
der the  contracts,  and  therefore  the  case  does 
not  come  within  the  class  of  cases  where 
injury  results  from  the  neglect  of  the  city  to 
see  that  the  contractor  properly  executes  the 
plan  adopted;  the  execution  of  the  work  ac- 
cording to  the  plan  being  a  mere  ministerial 
duty,  and  not  the  exercise  of  legislative  pow- 
er. Nor  Is  this  case  within  that  numerous 
class  of  cases  where  it  is  held,  with  almost 
entire  unanimity,  "that  a  municipality  Is  not 
bound  to  protect  from  surface  water  those 
who  may  be  so  unfortunate  as  to  own  prop- 
erty below  the  level  of  the  street"  Dill.  Mun. 
Corp.  f  1042.  Here  the  grade  of  Jessie  street 
was  not  changed,  nor  Is  there  any  claim  that 
the  premises  occupied  by  plaintiffs  were  be- 
low grade.  Here  a  street  which,  before  It  was 
paved,  absorbed  the  water  falling  upon  it,  by 
the  paving  is  made  to  retain  and  collect  the 
same  upon  its  surface,  no  means  being  pro- 
vided for  removing  or  conducting  It  away. 
The  portion  of  the  street  so  paved  crossed  no 
street  or  alley  by  which  it  could  be  diverted, 
and  as  the  easterly  end  was  more  than  two 
feet  lower  than  its  westerly  end,  and  was 
absolutely  closed  at  the  lower  end  by  a  build- 
ing which  crossed  it,  it  was  inevitable  that 


the  water  falling  on  that  portion  of  the  street 
below  Fourth  street  would  be  collected  and 
retained  until  it  could  escape  by  flowing  over 
the  curb  and  sidewalk,  and  Into  the  base- 
ment occupied  by  the  plaintiffs.  It  was  not 
simply  the  water  falling  upon  the  street  op- 
posite plaintiffs'  premises,  but  it  was  the 
collection  of  all  the  water  falling  upon  the 
street  below  Fourth  street;  the  work  being  so 
done  that  the  accumulated  watw  was  raised 
above  the  grade  of  the  street  and  above  the 
grade  of  plaintiffs'  premises,  which  were  np 
to  the  grade  of  the  street 

Counsel  for  appellant  cites  section  1039  of 
Dillon's  Municipal  Corporations,  in  support 
of  the  proposition  that  "the  law  regards  gar- 
face  water  as  a  common  enemy  which  every 
proprietor  may  fight  or  get  rid  of  as  best  be 
may."  That  section,  and  the  two  following, 
are  devoted  to  the  subject  of  "Liability  in 
Respect  of  Surface  Water,"  and  the  last  of 
these  (section  1041)  is  devoted  to  the  question 
of  the  "omission  to  provide  drains."  The 
learned  author  says:  "It  is  dear  that  there 
is  no  liability  on  the  part  of  a  municipal  cor- 
poration for  not  exercising  the  discretioiuu; 
or  legislative  powers  It  may  possess  to  Im- 
prove streets,  and,  as  part  of  such  improve- 
ment, to  construct  gutters  or  provide  other 
means  for  draining  for  surface  waters,  so  as 
to  prevent  them  from  flowing  upon  the  ad- 
joining lots."  But  in  note  2  to  said  section 
it  is  Bald:  "If  the  necessity  for  the  drainage 
Is  caused  by  the  <Aty,  the  doctrine  of  the 
text  [section  1041],  that  it  Is  not  bound  to 
supply  the  drainage,  does  not  apply."  Even 
as  applied  to  property  below  the  level  of 
the  street,  the  same  learned  author  says: 
"It  is  possible  there  may  be  no  middle  ground, 
but  we  are  unable  to  assent  to  the  doctrine 
that  by  reason  of  their  control  over  streets, 
and  the  power  to  grade  and  improve  them, 
the  coTX)orate  authorities  have  the  abeolnte 
and  unconditional  legal  right  intentionally  to 
divert  the  water  therefrom,  as  a  mode  of 
protecting  the  streets,  and  to  discharge  it  b; 
artificial  means,  in  Increased  quantities,  and 
with  collective  force  and  destructiveness,  up- 
on the  property,  perhaps  improved  and  occu- 
pied, of  the  adjoining  owner."  Section  1W2, 
In  a  note  to  this  section,  in  the  fourth  edition, 
he  says,  "The  many  cases  since  decided, 
cited  in  the  notes,  have  found  and  defined 
the  'middle  ground,'  therein  referred  to,  and 
adjudged  the  law  to  be  as  stated  in  the  text" 
In  Ashley  v.  City  of  Port  Huron,  35  Mich. 
296,  It  was  held  that  whwe  a  city  constructed 
a  sewer  lu  such  manner  as  to  throw  a  large 
quantity  of  water  upon  plaintlCTs  premises, 
which  otherwise  would  not  have  flowed  there, 
It  was  liable  for  the  damage  caused  thereby. 
In  the  opinion  in  that  case,  after  referring 
to  a  great  many  authorities,  Chief  Justice 
Cooley  said:  "It  is  very  manifest  from  tliis 
reference  to  authorities,  that  they  recognlxe 
in  municipal  corporations  no  exemption  from 
responsibility  where  the  injury  an  individual 
has  received  Is  a  direct  injury  accompUsiied 
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by  a  corporate  act  which  Is  In  the  nature  of  a 
ti-espass  upon  him.  The  right  of  an  indivld- 
oal  to  the  occupation  and  enjoyment  of  his 
premises  is  exclusive,  and  the  public  authori- 
ties have  no  more  liberty  to  trespass  upon  It 
than  has  a  private  individual.  If  the  cor- 
poration send  people  with  picks  and  spades 
to  cut  a  street  through  it,  without  first  ac- 
quiring the  right  of  way,  It  is  liable  for  a 
tort;  but  it  Is  no  more  liable  under  such  cir- 
cumstances than  It  is  when  it  pours  upon  his 
land  a  flood  of  water  by  a  public  sewer  so 
constructed  that  the  flooding  must  be  a  nec- 
essary result  The  one  Is  no  more  unjusti- 
fiable than  the  other.  Each  is  a  trespass,  and 
in  each  Instance  the  city  exceeds  Its  lawful 
Jurisdiction.  A  municipal  charter  never 
gives,  and  never  could  give,  authority  to  ap- 
propriate the  freehold  of  a  citizen  without 
compensation,  whether  it  be  done  through 
an  actual  taking  of  its  streets  or  buildings, 
or  by  flooding  it  so  as  to  interfere  with  the 
owner's  possession.  His  property  right  is 
appropriated  in  the  one  case  as  much  as  in 
the  other."  In  Selfert  v.  City  of  Brooklyn, 
101  N.  Y.  136,  142,  4  N.  B.  321,  It  was  said: 
"Municipal  corporations  have  quite  invaria- 
bly been  held  liable  for  damages  occasioned 
by  acts  resulting  in  the  creation  of  public  or 
private  nuisances,  or  for  an  unlawful  entry 
upon  the  premises  of  another,  whereby  in- 
jury to  his  property  has  been  occasioned. 
Baltimore  &  P.  R.  v.  Fifth  Baptist  Church, 
108  D.  S.  317,  2  Sup.  Ct  719.  This  principle 
has  been  uniformly  applied  to  the  act  of  such 
corporations  in  constructing  streets,  sewers, 
drains,  and  gutters,  whereby  the  surface  wa- 
ter of  a  large  territory,  which  did  not  natu- 
rally flow  in  that  direction,  was  gathered  in- 
to a  body,  and  thus  precipitated  upon  the 
premises  of  an  individual,  occasioning  dam- 
age thereto."  See,  also,  note  to  Chalkley  v. 
City  of  Richmond  (Va.)  29  Am.  St.  Rep.  742, 
14  8.  E.  339,  under  the  head  "Surface  Water," 
where  a  large  number  of  cases  from  many 
different  states  are  cited.  In  Los  Angeles 
Cemetery  Ass'n  v.  City  of  Los  Angeles,  103 
CaL  461,  470,  37  Pac.  375,  the  same  principle 
Is  asserted;  and  in  the  later  case  of  De  Ba- 
ker v.  Railway  Co.,  106  Gal.  257,  282,  39 
Pac.  610,  It  was  said:  "But  if  the  work  was 
inherently,  and  according  to  Its  plan  and  lo- 
cation, a  dangerous  obstruction  to  the  river, 
such  as  ordinary  prudence  should  have 
guarded  against,  not  only  the  author  of  the 
plan  to  obstruct  the  stream  [the  city  of  Los 
Angeles],  but  the  person  placing  the  obstruc- 
tion, was  severally  liable  for  the  entire  dam- 
age." See,  also,  Reardon  v.  City  and  County 
of  San  Francisco,  66  Cal.  492,  6  Pac.  317, 
where  the  city  was  held  liable  for  an  injury 
to  platntUTs  lot  caused  by  work  done  upon 
the  street,  which  was  the  immediate,  direct, 
and  necessary  effect  of  the  work  done.  Cor- 
coran v.  City  of  Benlcla,  96  Cal.  1,  30  Pac. 
798,  and  the  other  cases  cited  by  appellant 
on  page  5  of  his  brief,  do  not  conflict  with 
the  authorities  which  we  have  cited  above. 


Corcoran  v.  City  of  Benlcla,  supra.  Is  to  the 
effect  that  a  municipal  corporation  is  not 
liable  for  damages  caused  by  the  prevention 
of  the  flow  of  surface  water  from  the  lot  of 
a  private  owner,  by  raising  the  street  to  the 
grade,  where  such  water  does  not  run  in  a 
natural  channel  across  the  lot  The  distinc- 
tion between  that  case  and  this  Is  obvious, 
and  the  other  cases  cited  by  appellant  rest 
upon  similar  facts.  It  is  also  true,  as  stated 
by  appellant,  that  "there  Is  no  duty  imposed 
by  law  upon  the  city  to  construct  cesspools 
in  connection  with  the  sewer,"  if  we  add  the 
proviso  that  the  improvement  of  the  street 
by  the  city  does  not  create  the  necessity  for 
cesspools. 

It  is  also  contended  that  "the  court  failed 
to  find  any  negligence  on  the  part  of  the 
city."  All  the  probative  facts  being  found, 
negligence,  if  shown  thereby,  as  is  the  case 
here,  need  not  be  expressly  found  as  an  ulti- 
mate fact 

It  is  further  contended  that  "the  court  erred 
In  admitting  evidence  that  defendant,  sub- 
sequent to  the  overflow,  put  in  cesspools." 
If  such  evidence  is  admissible  for  any  pur- 
pose. It  could  only  be  as  a  demonsteation 
that  the  flooding  of  plaintiffs'  premises  could 
have  been  avoided  by  that  means.  But,  con- 
ceding that  the  court  erred  in  admitting  that 
fact  In  evidence.  It  does  not  appear  that  the 
defendant  was,  or  could  have  been,  preju- 
diced by  It,  and  It  does  appear  that  without 
that  evidence  the  result  must  have  been  the 
same.  The  Judgment  and  order  appealed 
from  should  be  affirmed. 

We  concur:    VANCLIEF,  C;    BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  or- 
der appealed  from  arc  affirmed. 


HAMMOND,  JR.,  Referee,  v.  CAILLEAUD. 

(No.  15,961.) ' 
(Supreme  Court  of  California.     Jan.  31,  1896.) 

PaKTITION  —  SaLB  —  NONCOMPUANCB  WITH  BiD  — 

Resale— Liability  fob  Sdffiojknot — Diffeb- 
KKCB  IN  Tbbms  or  Sale  —  Concldsivbkess  or 
Obdbbe. 

1.  An  order  confinniag  a  sale  under  a  decree 
in  partition,  not  having  been  appealed  from  by 
the  purchaser,  is  conclusive  against  liim  that  he 
had  no  valid  reasons  for  refusing  to  comply 
with  his  bid. 

2.  An  order  in  a  partition  suit  that  the 
property  he  resold,  at  the  risk  of  the  purchaser 
at  the  first  sale  who  refused  to  comply  witii  his 
bid,  is  binding  on  him,  it  being  recited  that  he 
had  notice  and  vtoB  represented  by  counsel.  If 
such  recital  were  untrue,  he  should  have  moved 
to  vacate  or  modify  the  order,  and,  on  refusal 
of  his  motion,  have  appealed. 

3.  Where  a  referee,  in  partition  to  sell  the 
property,  makes  it  one  of  the  conditions  of  the 
sale  that  the  title  shall  be  good,  the  purchaser, 
who  refuses  to  take  the  property,  cannot  be  held 
liable  for  the  difference  between  his  bid  and  the 
amount  for  which  it  is  sold  on  resale;  it  having 
been  stated  at  the  second  sale  that  there  had 
been  one  bale,  and  the  purchaser  had  refused  to 
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take  the  title,  and  that  the  purchaser  at  the  sec- 
ond sale  would  take  the  title  as  it  was,— eyen  if 
the  referee  had  no  authority  to  make  the  condi- 
tion at  the  first  sale, — unless  it  be  shown  that 
the  difference  in  price  at  the  two  sales  was  not 
due  to  such  difference  in  the  conditions. 

Department  1.  Appeal  from  superior  conrt, 
city  and  county  of  San  Francisco. 

Action  by  Richard  P.  Hammond,  Jr„  ref- 
eree, against  Henry  Cailleaud.  Judgment 
for  plaintiff.     Defendant  appeals.    Reversed. 

A.  Rnef,  for  appellant  A.  O.  Freeman,  for 
respondent 

HAYNES,  a  This  action  was  brought  by 
plaintiff  as  referee  in  the  partition  suit  of 
Flnnerty  et  al.  v.  Pennle  et  al.,  to  recover 
the  sum  of  $1,750  from  the  defendant  The 
action  of  Flnnerty  v.  Pennle  was  for  a  par- 
tition of  a  certain  lot  situate  on  the  comer 
of  Natoma  and  Mary  streets  In  the  city  of 
San  Francisco,  In  which  a  decree  was  en- 
tered determining  the  Interests  of  the  several 
parties,  the  amount  and  priority  of  several 
liens  thereon,  and  adjudging  that  said  lot 
was  Incapable  of  partition,  and  ordering  a 
sale  thereof  by  Hammond,  the  plaintiff  here- 
in, who  was  duly  appointed  sole  referee  for 
that  purpose,  the  sale  to  be  subject  to  con- 
firmation by  the  court.  The  referee  offered 
said  property  for  sale  at  public  auction,  and 
at  such  sale  the  defendant  herein  became  the 
purchaser  upon  his  bid  of  $7,500,  and  there- 
upon deposited  with  the  referee  $750,  that 
being  10  per  cent  of  the  amount  bid.  The 
purchaser  opposed  the  confirmation  of  the 
sale,  upon  grounds  hereinafter  stated,  but 
the  court  confirmed  the  sale,  and  the  referee 
executed  and  tendered  a  deed  In  due  form, 
and  demanded  payment  of  the  remainder  of 
the  sum  bid,  but  the  defendant  refused  to 
pay  said  balance  or  accept  the  deed.  These 
facts  were  reported  to  the  court,  and  after- 
wards an  order  was  made  for  a  resale  of  the 
premises,  and  directing  the  referee,  In  case 
such  resale  should  not  realize  said  sum  of 
$7,500,  and  the  costs  and  exxjenses  of  the  re- 
sale, to  collect  from  defendant,  by  some 
proper  proceeding,  such  deficiency.  To  these 
facts,  alleged  In  the  complaint,  the  defendant 
answered,  and  also  filed  a  cross  complaint 
and  counterclaim.  The  answer,  after  deny- 
ing the  allegations  of  the  complaint  alleged 
that  said  property  was  offered  for  sale  at 
public  auction  on  the  following  terms  and 
conditions,  namely:  "The  property  to  be  sold 
to  the  highest  bidder,  the  purchaser  to  re- 
ceive a  perfect  and  valid  title,  free  from  im- 
perfections, otherwise  there  to  be  no  sale; 
the  bidder,  upon  acceptance  of  his  bid,  to 
deposit  with  plaintiff  10  per  cent  of  the  sum 
bid,  to  secure  the  bid  and  sale  to  him,  and 
the  balance  of  the  bid  to  be  paid,  if  the  title 
should  prove  perfect  and  valid,  upon  convey- 
ance to  the  bidder  of  said  property,  with  a 
valid  and  perfect  title  thereto,  and  after  ex- 
amination of  said  title  by  the  bidder;  and  If 
the  title  should  not  prove  to  be  perfect  and 


valid  and  free  from  imperfections,  nor  made 
80  within  30  days  after  notice  by  the  bidder 
to  plaintiff  of  defects  therein,  the  said  de- 
posit of  10  per  cent  to  be  returned  by  plain- 
tiff to  bidder  on  demand,"— and  that  be  bid 
for  said  property  said  sum  of  $7,500.  with 
the  express  agreement  that  If  the  title  to  said 
land  should  prove  Imperfect  invalid,  and  not 
free  from  all  Imperfections,  there  should  be 
no  sale,  and  that  said  deposit  should  be  re- 
turned to  him  upon  demand.  He  further  al- 
leged that  the  title  to  said  lot  was  Invalid, 
and  not  free  from  lmi)erfectlonB,  that  he  no 
tlfled  plaintiff  thereof,  that  plaintiff  refused 
to  make  said  title  perfect  and  that  he  there- 
upon demanded  the  return  of  bis  deposit 
He  admitted  that  said  sale  was  reported  to 
the  court  for  coiifirmatlon,  but  denied  that 
the  terms  and  conditions  thereof  were  re- 
ported; that  he  filed  objections  thereto,  stat- 
ing the  terms  under  which  his  purchase  was 
made,  and  specifying  certain  defects  In  the 
title,  but  that  the  court  decided  that  be 
would  not  be  bound  by  the  decision  of  the 
court  thereon,  nor  by  such  confirmation,  and 
refused  to  hear  or  consider  his  objections 
thereto.  He  admitted  the  tender  of  the 
deed,  but  denied  that  such  tender  was  in 
pursuance  of  the  terms  of  sale,  or  that  it 
would  have  conveyed  a  valid  title,  and  aver- 
red his  readiness  and  willingness  to  comply 
with  the  terms  of  the  sale.  He  further  al- 
leged thaf  the  terms  and  conditions  under 
which  the  property  was  resold  were  differ- 
ent from  the  terms  and  conditions  of  the  first 
sale;  that  at  the  second  sale  It  was  expressly 
stated  that  the  purchaser  should  take  the 
title  as  it  stood,  without  any  agreement  that' 
it  was  perfect  or  should  be  made  so  upon 
notice  of  defects;  and  that  by  reason  of  such 
change  in  the  terms  and  conditions  of  sale 
the  selling  value  of  the  property  was  greatly 
depreciated.  At  the  second  sale,  one  Deni- 
gan  became  the  purchaser,  at  the  sum  of 
$5,000.  The  cross  complaint  and  counter- 
claim were  Interposed  for  the  purpose  of  re- 
covering the  deposit  of  $750.  The  cause  was 
tried  by  the  court,  and  findings  and  Judg- 
ment were  for  the  plaintiff  for  said  sum  of 
$1,750,  with  interest  and  from  said  Judg- 
ment, and  from  an  order  denying  his  motion 
for  a  new  trial,  the  defendant  appeals. .  Ap- 
pellant's defense  to  said  action  is  based  upon 
two  distinct  propositions:  (1)  That  his  pur- 
chase was  conditioned  upon  his  obtaining  & 
good  title,  and  that  the  title  was  not  good; 
and  (2)  that  he  is  not  liable  for  the  deficiency 
or  loss,  upon  resale,  because  the  terms  and 
conditions  of  the  two  sales  were  materially 
different.  To  these  propositions  respondent 
replies,  in  effect  (1)  that  the  sale  to  appel- 
lant was  confirmed  by  the  court,  and,  that 
order  not  having  l)een  appealed  from,  appel- 
lant is  concluded  as  to  all  questions  involved 
in  the  confirmation;  and  (2)  as  the  referee 
had  no  power  to  give  or  impose  any  condi- 
tions of  sale  not  contained  in  the  decree  or 
authorized  by  law,  and  as  the  rule  of  caveat 
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emptor  appllea  to  judicial  sales,  and  as  be  Is 
conclusively  presumed  to  know  tbe  law,  that 
he  therefore  purchased  under  the  conditions 
Imposed  by  the  law,  and  not  under  different 
condltionB  alleged  to  have  been  made  by  the 
referee  without  authority,  and,  if  so,  the 
two  sales  were  made  under  the  same  condi- 
tions. 

1.  That  the  order  confirming  the  sale  to 
CaiUeaud,  the  first  purchaser,  was  appeal- 
able, and  became  concInslTe  upon  his  fail- 
ure to  appeal,  I  {:hinlc  is  clear.  In  Boggs  t. 
Hargrave,  16  Cal.  560,  It  was  held,  in  a  fore- 
closure case,  that  the  purchaser,  by  his 
act  of  purchase,  submitted  himself  to  the 
jurisdiction  of  the  court  in  that  suit  as  to 
all  matters  connected  with  the  sale,  and 
was  entitled  to  apply  for  such  relief  as  the 
facts  of  the  case  might  justify,  and  that, 
upon  bis  application,  the  sale  could  be  set 
aside,  and  the  satisfaction  canceled.  In  Hick- 
eon  V.  Rncker,  77  Va.  135,  It  was  said:  "By 
buying  at  such  sale  the  purciiaser  selects 
his  forum,  comes  into  the  case,  and  submits 
himself  to  the  court  as  to  all  questions  con- 
cerning the  sale  and  bis  purchase."  That  in 
sales  under  a  decree  in  equity  the  purchaser 
becomes  a  quasi  party  to  the  suit,  see  note 
to  Mount  T.  Brown,  69  Am.  Dec,  at  p.  368, 
and  cases  there  cited,  and  Jones,  Mortg. 
I  16^.  The  confirmation  of  a  sale  often 
involyes  rights  of  vast  Importance.  A  pur- 
chaser at  a  judicial  sale  may  thereby  be  de- 
prived of  a  purchase  of  great  advantage  to 
him,  or  have  Improperly  imposed  upon  him 
a  burden  he  should  not  bear.  But  it  is 
urged  by  appellant  that  there  is  no  provi- 
sion of  the  statute  under  whdch  he  could 
have  appealed  from  that  order;  that  the  de- 
cree in  partition  was  Interlocutory,  that  he 
was  not  a  party,  and  could  not  appeal  there- 
from. But  the  decree  in  this  case  was  not 
Interlocutory,  bat  final.  It  not  only  deter- 
mined the  several  Interests  of  the  coten- 
ants,  and'  the  amounts  and  priorities  of  the 
several  liens,  but  also  adjudged  the  property 
incapable  of  partition,  and  decreed  that  It 
be  sold,  and  directed  the  distribution  of  the 
proceeds,  which  distribution  is  to  be  made 
by  the  referee  when  the  decree  so  directs 
(section  773,  Code  Civ.  Proc.),  so  that  the  sale 
and  confirmation  were  simply  steps  to  l>e 
taken  in  the  execution  of  the  decree,  and 
the  order  of  confirmation  was  an  order  made 
after  final  judgment  The  appeal  from  an 
interlocutory  judgment  in  partition,  provided 
for  in  section  963,  subd.  2,  Code  Civ.  Proc., 
Is  only  "from  such  Interlocutory  judgment 
in  actions  for  partition  as  determines  the 
rights  and  interests  of  the  respective  parties, 
and  directs  partition  to  be  made."  But  if 
the  decree  did  not  become  final  until  the  sale 
was  confirmed.  It  then  became  final,  and  the 
purciiaser,  being  then  a  i>arty  to  ttiat  which 
made  the  decree  final,  had  the  right  to  appeal 
from  that  part  of  the  decree  as  to  which 
he  was  a  "party  aggrieved."  The  defend- 
ant  was,  therefore,   concluded   by   the  or- 
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der  of  confirmation  as  to  all  objections  made 
to  the  confirmation  of  the  sale,  and  became 
legally  bound  to  complete  the  purchase. 
There  are  three  modes  of  proceeding  in  a 
court  of  equity,  when  a  purchaser,  after  con- 
firmation, fails  or  refuses  to  complete  his 
purchase:  (1)  Set  aside  the  sale,  release  the 
purchaser,  and  order  a  resale;  or  (2)  decree 
a  specific  performance  of  the  contract;  or 
(3)  order  a  resale,  holding  the  purchaser  re- 
sponsible for  any  deficiency.  See  Jones, 
Mortg.  I  1642,  and  cases  there  cited.  The 
third  of  the  above  modes  of  procedure  is 
the  one  pursued  In  this  case. 

Upon  the  trial,  the  defendant,  in  order  to 
prove  that  he  never  became  liable  as  a  pur- 
chaser, offered  in  evidence  the  following 
written  terms  and  conditions  of  said  sale 
(omitting  the  description):  "San  Francisco, 
December  14,  1891.  We  have  this  day  sold 
to  H.  CaiUeaud,  at  the  price  of  $7,500,  In 
gold  coin,  the  following  described  property: 
seven  hundred  and  fifty  dollars,  cash  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowl- 
edged; $6,750,  payable  ten  days  after  date, 
or  upon  completion  of  the  examination  of 
title  and  the  other  papers  connected  there- 
with, as  hereinafter  specified;  ten  days  (from 
date  hereof)  are  allowed  for  the  examination 
of  the  title.  If  the  tlUe  is  not  found  valid, 
nor  made  so  in  thirty  days  after  notice  to  us 
of  defect  tltereln,  the  deposit  (for  which  this 
is  a  receipt)  is  to  be  returned  on  demand. 
If  the  title  is  found  or  made  valid,  within 
the  time  herein  specified,  and  the  sale  Is 
not  closed  in  accordance  with  the  above 
terms,  the  sum  of  $750  (for  which  this  is  a 
receipt)  is  to  be  forfeited.  The  owner  here- 
of binds  himself,  upon  receipt  of  the  pur- 
chase money,  to  deliver  to  H.  CaiUeaud  a 
valid  title  to  said  property,  unincumbered, 
unless  It  is  specified  above  that  certain  liens 
are  assumed.  Time  is  of  the  essence  of  this 
contract.  Subject  to  confirmation  by  the  su- 
I)erior  court  of  the  city  and  county  of  San 
Francisco.  Richard  P.  Hammond,  Jr.,  Ref- 
eree." "I  hereby  agree  to  buy  the  property 
above  described  upon  the  terms  and  condi- 
tions herein  above  expressed.  Henry  CaiU- 
eaud." An  objection  to  its  Introduction  in 
evidence  for  that  purpose  was  properly  sus- 
tained, the  validity  of  defendant's  purchase 
having  been  conclusively  adjudicated  by  the 
order  confirming  the  sale.  The  defendant 
afterwards  offered  to  prove  that  at  the  sec- 
ond sale  it  was  expressly  stated  that  the  pur- 
chaser would  take  the  title  as  it  was,  that 
one  sale  had  been  confirmed,  and  the  pur- 
chaser had  refused  to  take  It;  and,  in  that 
connection,  for  the  purpose  of  proving  that 
the  terms  of  the  two  sales  were  different, 
also  again  offered  the  writing  above  quoted. 
We  have  held  that  the  order  confirming  the 
first  sale  was  appealable,  and  that,  having 
faUed  to  appeal,  the  purchaser  was  bound 
by  the  order  of  confirmation,  and  could  not 
relitlgate  the  questions  arising  upon  the  mo- 
tion to    confirm.    Bnt,   conceding    for   the 
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moment  that  his  objections  to  the  title  were 
groundless,  tind  that  therefore  the  terms  and 
conditions  of  his  purchase  were  fully  com- 
plied with,  and  that,  without  cause  or  ex- 
cuse, he  refused  to  take  the  property,  and 
deliberately  intended  to  suffer  all  the  legal 
consequences  of  such  refusal,  the  resale  could 
not  be  either  a  Just  or  legal  mode  of  ascer- 
taining his  liability,  unless  made  upon  the 
same  terms  and  conditions  as  those  un- 
der which  he  purchased.  Biggs  v.  Pursell, 
74  N.  Y.  370;  Shlnn  v.  Boberts,  20  N.  J. 
Law,  435.  The  court  refused  to  permit  the 
defendant  to  prove  what  the  terms  of  the 
second  sale  were,  as  announced  by  the  auc- 
tioneer, the  court  holding  that  the  terms  of 
the  second  sale  were  definitely  fixed  by  the 
order  of  sale  and  the  published  notice,  and 
that  the  defendant  would  not  be  allowed  to 
contradict  these;  and  also  refused  to  per- 
mit  proof  of  the  terms  and  conditions  Qf  the 
first  sale  for  the  purpose  of  showing  that 
the  conditions  of  the  two  sales  were  differ- 
ent. Conceding  that  the  rule  of  careat  emp^ 
tor  applies  to  Judicial  sales  generally,  and 
that  the  order  of  sale  was  silent  as  to  any 
conditions  relating  to  the  validity  or  in- 
validity of  the  title  to  be  acquired  by  the 
purchaser  thereunder,  and  further  conceding, 
for  the  purposes  of  this  opinion,  that  tlte 
referee  derived  no  power  from  the  statute 
or  the  order  of  sale  to  stipulate  with  the 
purchaser  that  the  title  should  be  good  and 
free  from  imperfectiqQS,  or  the  sale  be  void. 
It  does  not  follow  that  the  purchaser  was 
bound  to  accept  an  imperfect  title,  if  it  be 
true  that  the  referee  sold  the  property  under 
the  conditions  alleged  and  offered  to  be  prov- 
ed by  the  defendant.  If  It  be  true  that  pur- 
chasers are  conclusively  bound  to  lupw  tlte 
limits  of  the  powers  of  the  officer  making 
the  sale,  it  must  follow  that,  as  matter  of 
law,  tbey  are  not  affected  or  influenced  by 
any  representation  made  by  the  ofllcer,  or 
by  any  terms  or  conditions  given  or  im- 
I>osed  by  him,  and  therefore  the  sale  must, 
for  ^e  purposes  of  confirmation,  as  well  aa 
for  all  other  purposes,  be  deemed  to  have 
been  regular  and  valid.  And  not  only  so; 
upon  that  theory,  it  would  be  impossible  that 
two  soles,  made  by  the  same  officer,  of  the 
same  property,  under  the  same  order  of  sale, 
could  be  made  on  different  terms;  and  If 
80,  there  could  be  no  foundation  for  the 
established  rule  that,  in  order  to  hold  the 
first  purcliaser  liable  for  the  loss  upon  a 
resale,  the  terms  and  conditions  of  the  two 
sales  must  not  be  different.  But  that  courts 
do  not  hold  purchasers  to  such  presumptive 
knowledge,  in  confirming  sales,  is  well  set- 
tled. In  Woodward  v.  BuUock,  27  N.  J.  Bq. 
607,  bidders  were  misled  aa  to  the  amount 
of  the  incumbrances  to  which  the  sale  was 
made  subject,  both  by  the  sheriff  and  the 
successful  bidder.  The  sale  was  set  aside. 
In  Ilayes  v.  Stiger,  20  N.  J.  Bq.  196,  the 
court  said:  "Where  surprise  or  misappre- 
hension is  occasioned  by  the  conduct  of  the 


purchaser,  or  the  officer  making  the  sale, 
to  the  injury  of  a  person  Interested,  the 
court  will  interfere."  In  Black  v.  Walton, 
32  Ark.  321.  the  syllabus  ia  aa  follows:  "A 
sale  by  a  guardian  of  hi&  ward's  land,  under 
an  order  of  the  probate  court,  la  a  Judicial 
sale,  and  the  rule  caveat  emptor  applies; 
but  if  the  land  is  purchased  upon  the  rep- 
resentation of  the  guardian  that  the  pur- 
chaser would  acquire  a  good  title,  wMcb 
turns  out  to  be  untrue,  the  purchaser  will 
not  be  held,  at  law  or  in  equity,  although  the 
guardian  nxay  not  have  known  the  falsity 
of  his  representations."  In  Yeeder  v.  Fon- 
da, 3  Paige.  84.  the  chancellor  said:  "Aa 
property  to  a  vast  extent  is  sold  under  the 
orders  and  decree  of  this  court,  much  of 
which  belongs  to  infants  and  otliers  who  are 
not  able  to  protect  their  own  rights,  it  haa 
always  been  an  important  object  with  the 
court  to  encourage  a  fair  competition  at 
master's  sales.  For  this  purpose,  it  is  nee- 
esaary  that  punchasers  at  such  sales  shoold 
understand  that  no  dec^tion  whatever  will 
be  permitted  to  be  practiced  upon  tlicm; 
that,  in  a  contract  between  them  and  the 
court,  tbey  will  not  be  compelled  to  carry 
the  contract  Into  effect  under  circumstances 
where  it  would  not  be  perfectly  Just  and 
conscientious  in  an  individual  to  insist  upon 
the  performance  of  the  contract  against  the 
purchaser.  If  the  sale  had  been  made  by 
such  an  individual  or  his  agent.  It  la,  thoe- 
fore^  a  principle  of  the  court  that  the  mas- 
ter who  sells  the  property  shall  not,  in  the 
description  of  the  same,  add  any  particalar 
which  may  unduly  enhance  the  value  of  the 
property  or  mislead  the  purclieaer."  These 
authorities  clearly  show  that  for  any  error. 
Irregularity,  or  misrepresentation  of  the  of- 
ficer, whether  intentional  or  otherwise, 
whereby  the  purchaser  has  been  misled  to 
his  prejudice  to  such  extent  as  to  make  It 
unconscionable  that  his  contract  of  purchese 
should  be  enforced  against  him,  the  sale 
will  not  be  confirmed.  But  in  this  case,  aa 
here  presented,  it  is  not  necessary  to  go 
further  than  to  hold  that  if,  by  the  alleged 
terms  and  conditions  of  the  sale  to  appel- 
lant, he  was  led  to  bid  more  for  the  prop- 
erty—to any  material  extent,  at  least— than 
be  would  if  he  bad  been  informed,  as  the 
purciiaser  was,  at  the  second  sale,  that  be 
must  take  the  title  as  It  was,  whether  de- 
fective or  not.  It  is  obvious  that  the  resale 
did  not  furnish  any  Just  measoie  of  dam- 
ages. No  fact  or  circumstance  is  disclosed 
by  the  record,  other  than  the  different  con- 
ditions under  which  these  sales  were  made, 
which  tends  in  any  degree  to  account  for  tbe 
difference  between  the  final  bids  at  these 
two  sales;  and,  under  such  circumstanceg, 
we  must  conclude  that  all  above  the  amount 
of  the  second  sale  which  was  bid  at  the 
fliat  was  induced  by  the  condition  that  the 
purchaser  took  no  risk  as  to  the  titles  The 
owners  are  estopped  from  saying  that  tbe 
price  obtained  upon  the,-«ecoDd  wle  was 
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loadeqnate,  slncA  tbey  are  not  shown  to  have 
opposed  conflrmatloo.  upon  that  ground,  and 
therefore  the  presumption  is  strengrthened 
that  tbe  higher  price  obtained  at  the  first 
sale  was  secured  by  the  more  favorable  con- 
ditions given  to  appellant.  If  the  referee 
had  entirely  omitted  to  publish  notice  of 
the  sale,  and  had  made  n  private  contract 
for  the  sale  of  the  property,  and  the  owners 
(creditors  not  being  affected)  had  been  sat- 
isfied with  the  terms  of  sale  and  the  price 
obtained,  and,  with  knowledge  of  the  facta, 
had  obtained  Its  confirmation,  the  sale  so 
confirmed  would  have  been  valid,  and  they 
could  not  thereafter  have  objected  that  they 
were  not  bound  by  the  acts  of  the  referee, 
though  made  without  authority.  Here  the 
owners  were  informed,  before  confirmation, 
of  the  terms  of  the  written  contract,  and 
should  be  held  to  have  ratified  that  contract 
a«  to  all  its  terms  and  provisions.  But, 
whether  that  be  true  or  not,  this  action  is 
brought  by  the  referee,  who  alone  Is  author- 
ized to  maintain  the  action,  unless  by  as- 
signment he  confers  that  right  upon  another. 
Mayer  v.  Wick,  15  Ohio  St.  54&  In  Galpin 
y.  Lamb,  29  Ohio  St.  529,  531,  it  was  said: 
"The  contract  of  purchase  is  made  with  the 
otBicer,  as  representing  all  the  interests  in- 
volved in  the  suit  in  which  the  Judgment  or 
decree  of  sale  is  rendered.  He  and  the  pur- 
chaser are  the  only  parties  to  the  contract 
of  purchase;  and  he  alone  can  maintain  an 
action  against  the  purchaser  to  recover  the 
purchase  money";  and.  In  commenting  ui>on 
the  case  of  Mayer  v.  Wick,  supra,  it  was 
said:  'In  that  case  the  sale  bad  been  con- 
firmed, and  the  officer  had  thus  become  re- 
qwnaible  for  the  purchase  money.  He  had 
tendered  the  deed  to  the  purchaser,  and  as- 
signed his  right  of  action  to  the  plaintiff  in 
the  decree  under  which  the  property  was 
sold,  and  the  latter  was  allowed  to  maintain 
the  action  for  tbe  purchase  money."  See, 
also,  Mlchenor  v.  Lloyd,  16  N.  J.  E3q.  Sa 
If,  therefore,  the  right  of  the  referee  to  pros- 
ecute this  action  is  based  upon  the  contract 
he  made  with  the  purciiaser,  it  would  appear 
to  be  clear  that  he  should  not  be  permitted 
to  say,  "I  am  not  bound  by  the  written  con- 
tract I  made  with  you,  because  I  had  no 
power  to  make  it,  and  therefore  it  did  not 
constitute  any  part  of  the  terms  and  con- 
ditions of  the  sale,  and  you  cannot  use  it 
for  tbe  purpose  of  showing  that  the  terms 
of  tbe  second  sale  were  different."  If,  with- 
out a  resale,  the  referee  had  brought  suit 
against  the  defendant  to  recover  tbe  unpaid, 
purchase  money,  the  action  could  pr(4>erly 
liave  been  sustained,  because  the  order  con- 
firming the  sale,  not  having  been  appealed 
from,  absolutely  fixed  the  defendant's  liabil- 
ity aa  a  pnichaser;  but  he  was  not  con- 
clodcsd,  by  bis  failure  to  appeal,  from  show- 
Ing  the  terms  of  his  purchase  to  have  been 
different  from  those  of  the  second  sale. 

As  to  the  order  of  resale  at  appellant's 
risk,  made  April  7th,  I  think  appellant  is 


bound  thereby.  It  recites  that  the  purchaser 
had  notice  and  was  represented  by  counsel. 
If  that  were  untrue,  he  should  have  moved 
to  vacate  or  modify  the  order,  and,  upon  a 
denial  of  his  motion,  have  taken  an  appeaL 
No  other  questions  require  notice.  The  judg- 
ment and  order  appealed  from  should  be  re- 
versed, and  the  cause  remanded. 

We  concur:    SEAELS,  0.;   BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  hi 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  the 
cause  remanded. 


PETERSON  V.  MACHADO.  (No.  19,601.) 
(Supreme  Court  of  California.  Teb.  7,  1890.) 
Dud— E.UBMBST — Riobto  or  Gbaxtob— iNjnico- 

TION. 

1.  A  deed  conveying  "a  road  and  right  of 
way  over  and  across"  land,  "to  be  forever  appur- 
tenant to"  adjoining  land  of  the  grantee,  and 
providing  that  neither  party  shall,  "nor  shall  bis 
aucctsaors  in  interest,  grant  or  give  to  any  other 
person  a  right  of  way  over  said  road,"  conveys 
only  an  easement  for  a  right  of  way,  and  not  a 
fee-simple  title. 

2.  An  injunction  to  enjoin  a  grantee  of  an 
easement  for  a  right  of  way  from  interfering 
with  the  grantor's  laying  pipes  beneath  the  right 
of  way,  to  connect  with  a  ram  placed  in  a  gulch 
which  encroached  on  the  right  of  way,  should 
be  granted,  where  the  grantor  offers  to  widen 
the  right  of  way  by  moving  his  fence,  or  by 
clianging  the  location  of  the  ram,  and  flUing  up 
the  guld. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Luis  Obispo 
county. 

Action  by  John  Peterson  against  Domdngo 
Machado  for  an  Injunction.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Graves  &  Graves  and  F.  A.  Dom,  for  ap- 
pellant Wilcoxon  &  Bouldin,  for  respond- 
ent. 

BELCHER,  C.  The  plaintiff  was  the  own- 
er of  a  tract  of  land  in  San  Luis  Obispo 
county,  which  was  bounded  on  its  westerly 
side  for  a  distance  of  about  2,400  feet  by  a 
natural  stream  of  water,  known  as  "Syca- 
more" or  "Los  Osos"  creek.  He  resided  on 
this  land  with  his  family,  his  dwelling  house' 
being  about  1,500  feet  distant  from  tbe 
creek,  and  was  engaged  in  farming  the  same, 
and  raising  stock,  consisting  of  cattle,  horses, 
and  hogs.  The  defendant  owned  two  tracts 
of  land,  one  adjoining  the  north  side  of- 
plaintiff's  land,  and  tbe  other  the  south  side 
thereof.  In  October,  1887,  plaintiff,  by  aa^ 
Instrument  in  writing,  granted  and  con- 
vened to  defendant,  and  to  his  heirs  and 
assigns,  "a  road  and  right  of  way  for  all 
purposes  over  and  across  the  aiSoresald  land' 
of  Peterson,  and  to  be  forev^'  appurtenant 
to  the  aforesaid  land  now  owned  by  said- 
Machado,  which  road  shall  be  sixteen  (10) 
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feet  wide,  shall  mn  along  the  east  side  of 
what  is  known  as  'Sycamore'  or  'Los  Osos' 
creek,  connecting  the  aforesaid  two  tracts 
of  land  now  owned  by  said  Macbado,  and 
the  easterly  line  of  which  road  is  described 
as  follows:  [Setting  out  courses  and  dis- 
tances.]" The  Instrument  was  executed  by 
both  parties,  and  contained  numerous  coTe- 
nants  to  be  kept  and  performed  by  them, 
and,  among  others,  that  within  eight  months 
said  Machado  "shall  build  and  thereafter 
perpetually  maintain  one  hog-tight  fence 
along  the  east  line  of  said  road,  as  abore  de- 
scribed"; and  that  "said  Peterson  shall  not, 
nor  shall  his  successors  in  interest,  grant  or 
give  to  any  other  person  a  right  of  way  over 
said  road  granted  to  Machado  across  the 
land  of  Peterson;  and  said  Macbado  shall 
not.  nor  shall  his  successors  in  interest,  give 
or  grant  to  any  person  or  persons  who  may 
be  owners  of  his  said  land,  or  some  part 
thereof,  a  right  of  way  over  said  road." 
Subsequently,  and  about  two  yeare  before 
the  commencement  of  this  action,  plaintiff 
placed  a  water  ram  In  the  bed  of  the  creek, 
where  the  same  borders  upon  his  land,  and 
connected  therewith  a  pipe,  through  and  by 
means  of  which  he  conveyed  water  from  the 
stream  to  his  house,  to  be  there  used  for  do- 
mestic and  culinary  purposes  and  for  water- 
ing his  stock.  The  pipe  crossed  the  road- 
way, but  was  there  placed  under  ground, 
and  so  as  not  to  Interfere  with  the  use  of 
the  right  of  way.  Afterwards,  In  June,  1894, 
defendant  dug  up,  cut,  and  removed  that 
part  of  the  pipe  which  crossed  the  roadway, 
and  thereby  prevented  the  flow  of  any  water 
from  the  said  creek  to  plaintiff's  house.  This 
action  was  thereupon  commenced  to  obtain 
an  injunction  restraining  the  defendant,  his 
agents,  servants,  and  employes,  from  cut- 
ting or  in  any  way  interfering  with  the  said 
pipe.  The  case  was  tried,  and  the  court 
found  that  the  defendant  was  the  owner  of 
an  easement  or  right  of  way  over  the  strip 
of  land  described,  and,  among  other  things: 
"(10)  That  the  said  ram  was  placed  by  the 
plaintiff  Inside  of  said  way,  and  inside  of 
fourteen  feet  from  the  easterly  line  of  said 
way,  and  the  said  plaintiff  has  placed  elev- 
en feet  of  pipe  over  and  across  the  said 
way,  under  ground;  that  the  defendant's  en- 
joyment of  said  way  has  never  been,  and  is 
not,  obstructed  by  said  water  ram  and  pipe. 
(11)  The  said  stream  in  which  said  ram  is 
placed  runs  thpougb  a  gulch  about  six  feet 
deep.  Said  gulch  is  along  the  west  side  of 
defendant's  said  way,  and  said  ram  Is  at 
the  bottom  of  said  gulch.  Said  gulch  en- 
croaches about  six  feet  Into  said  way  of 
defendant  at  the  iH>int  where  said  ram  Is 
placed.  The  road  of  defendant  Is  on  the 
bank  of  said  gulch,  six  feet  above  said  rai^." 
Judgment  was  entered  granting  the  plalntlfl 
the  relief  prayed  for,  but  providing:  "That 
defendant  Is  permitted  to  widen  his  road 
along  said  way  by  filling  up  or  bridging  over 
the  gulch  described  in  said  findings  where 


the  same  encroaches  upon  hla  way.  That 
plaintiff  has  no  right  to  use  said  way  In  any 
manner  that  will  prevent  defendant  from 
using  said  way  for  a  convenient  road,  or  to 
prevent  defendant  from  repairing  hia  road 
in  any  manner  to°  fit  the  same  for  his  cod- 
venlent  use."  From  this  Judgment,  and  an 
order  denying  a  new  trial,  the  defendant  ap- 
peals. 

1.  The  f.rst  point  made  for  a  reversal  is  that 
the  plaintiff,  by  the  instrument  above  referred 
to,  granted  to  the  defendant  the  fee-simple 
title  to  the  strip  of  land  described  therein,  and 
hence  had  no  right  to  lay  his  water  pipe 
across  the  strip.  The  Civil  C!ode  declares  that 
"a  fee  simple  title  is  presumed  to  be  intended 
to  pass  by  a  grant  of  real  propaty,  unless  It 
appears  from  the  grant  that  a  lesser  esuite 
was  Intended."  Section  1105.  But  giants 
are  to  be  interpreted  in  the  same  manner  as 
other  contracts  (section  1066),  so  as  to  give 
effect  to  the  Intention  of  the  parties,  so  far 
as  that  Intention  can  be  ascertained  (sec- 
tion 1636);  and,  to  ascertain  that  intention, 
"the  whole  of  a  contract  is  to  be  taken  togeth- 
er, so  as  to  give  effect  to  every  part,  if  rea- 
sonably practicable,  each  clause  nelping  to  in- 
terpret the  other"  (section  1641).  Pellissier  t. 
Corker,  103  Cal.  516,  37  Pac.  465;  Bamett  v. 
Harnett,  104  Qal.  298,  rf7  Pac.  1(H9.  Tested 
by  the  foregoing  rules,  does  it  appear  that  the 
instrument  in  question  here  was  intended  to 
grant  to  the  defendant  a  fee-simple  dUe?  If 
it  was  so  intended,  why  did  it  provide  that 
the  "road  and  right  of  way"  are  "to  be  for- 
ever appurtenant  to"  the  land  then  owned  by 
the  grantee?  "A  thing  Is  deemed  to  be  Inci- 
dental or  appuiteoant  to  land  when  it  is  by 
right  used  with  the  land  for  its  benefit,  as  In 
the  case  of  a  way  *  •  •  across  the  land  of 
another."  Civ.  Code  $  662.  Again,  if  it  was 
so  intended,  why  did  it  provide  that  the  gran- 
tor "shall  not,  nor  shall  his  successors  In  in- 
terest, grant  or  give  to  any  other  person  a 
right  of  way  over  said  road,"  and  that  the 
grantee  "shall  not,  nor  shall  his  successors  in 
interest,  give  or  grant  to  any  person  or  per- 
sons who  may  be  owners  of  his  said  land,  or 
some  part  thereof,  a  right  of  way  over  said 
road"?  Obviously,  if  the  grantor  had  no  title 
left  in  him,  be  could  not  grant  or  give  to  any 
other  person  a  right  of  way  over  the  road, 
and  the  provision  that  he  should  not  was  use- 
less; and,  if  the  grantee  tiad  a  complete  title. 
he  could  give  or  grant  a  right  of  way  over  the 
road  notwithstanding  the  provision  that  he 
should  not  Looking  at  the  whole  instrument, 
we  conclude,  therefore,  that  its  object  and 
purpose  were  to  grant  a  right  of  way,  and 
nothing  more. 

2.  The  next  point  is  that  If  the  Instrument 
conveyed  only  an  easement,  and  not  a  fee- 
simple  title,  still  defendant  had  a  right  to  dig 
up  and  remove  the  said  pipe,  because  it  ob- 
structed and  interfered  with  his  right  of  way. 
The  court  bdow  found  directly  against  de- 
fendant on  this  point,  and  we  think  there  vms 
evidence  tending  to  support   the  finding.    It. 
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was  proved  that  the  bank  of  the  creek  where 
the  ram  was  placed  was  from  6  to  10  feet 
high,  and  was  nearly  perpendicular,  and  that 
from  the  fence  to  the  top  of  the  bank  was 
about  12  feet.  The  road  was  therefore  nar- 
row at  that  point,  and,  as  stated  by  defend- 
ant, it  was  difficult.  If  not  impossible,  to  drive 
a  fonr-hoise  team  with  a  loaded  header  wagon 
over  It  This  was  because  there  was  quite  a 
sharp  bend  in  the  road  there,  and  also  be- 
cause there  was  a  large  sycamore  tree  stand- 
ing near,  which  made  the  passage  round  the 
bend  more  difficult.  Defendant  testified  that 
he  wanted  to  cut  down  the  tree,  but  plaintiff 
objected  to  his  doing  so,  and  "said  the  tree 
belonged  to  him,  and  not  to  do  it.  He  says 
he  sold  me  the  right  of  way,  but  never  sold 
me  the  timber."  And  one  of  his  witnesses 
testified  that  "If  the  tree  would  be  taken 
down,  and  you  drive  four  horses.  It  will  give 
your  leaders  more  room  to  swing  around  the 
road  where  the  bend  Is."  The  plaintiff  testi- 
fied: "I  am  prepared,  at  any  time  that  de- 
fendant wishes  to  widen  his  driveway  by  put- 
ting In  a  bulkhead,  to  take  my  ram  further 
over,  and  would  be  willing  to  set  my  fence 
further  away.  I  told  Machado  that,  when- 
ever the  rams  Interfered  with  his  road  or  his 
business,  I  would  take  them  out  of  there; 
and,  if  he  wishes  to  widen  his  road  by  put- 
ting In  a  bulkhead,  I  will  take  them  away. 
The  creek  Is  very  crooked;  so  Is  the  roao." 
In  accordance  with  this  offer,  the  judgment, 
as  we  have  seen,  permits  the  defendant  to 
widen  his  road  by  filling  up  or  bridging  over 
the  gnlch  described  In  the  findings,  where  the 
iiame  encroaches  upon  his  way,  and  limits  the 
plaintiflTs  right  to  use  the  way  in  any  manner 
that  will  prevent  defendant  from  using  the 
same  for  a  convenient  road,  or  from  repairing 
the  same.  As  thus  entered,  the  judgment 
promotes  justice,  and  does  no  wrong  to  either 
party.  There  was  no  material  error  In  the 
rulings  of  the  court.  The  judgment  and  or- 
der appealed  from  should  be  affirmed. 

We  concur:     SBARLS,  C;   HATNES,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der api>ealed  from  are  affirmed. 


MURPHY  T.  CLAYTON.     (No.  15,914.) » 
(Snprpme  Court  of  California.     Feb.  4,  1896.) 

Ao9iiiiiBTat.Toits  —  RioBT  TO  Fbopbbtt  Sold  bt 
Decbdest. 
A  sale  of  chattels  by  decedent,  though 
not  accompanied  by  delivery,  having  been  valid 
af^inst  him  and  his  heirs,  and  therefore  his 
administrator,  recovery  thereof  by  the  purchaser 
from  the  administrator  cannot  be  defeated,  un- 
der Co<le  Civ.  Proc.  H  1589,  1590,  providing 
that,  when  there  is  a  deficiency  of  assets  in  the 
hands  of  i-n  administrator,  he  shall  sue  for,  and 
may  recov»r,  for  the  benefit  of  creditors,  prop- 
erty conveyed  by  decedent  in  fraud  of  creditors; 
it  not  appearing  that  the  claims  against  the  es- 
tate which  have  been  allowed  by  the  adminis- 


trator, or  are  evidenced  by  judgment,  exceed 
the  assets  In  his  hands. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Clara 
county;   John  Reynolds,  Judge. 

Action  by  Ann  Murphy  against  Edward  W. 
Clayton.  Judgment  for  defendant  Plaintiff 
appeals.     Reversed. 

Geo.  W.  Lewis  (J.  H.  Campbell,  of  coun- 
sel), for  appellant  Klttrtdge  &  Craft,  for  re- 
spondent 

HAYNES,  C.  This  action  is  In  claim  and 
delivery,  brought  by  the  plaintiff  to  recover 
from  the  defendant  the  possession  of  certain 
horses.  The  complaint  is  in  the  usual  form, 
and  was  unverified.  The  defendant.  In  bis 
answer,  first  pleaded  a  general  denial,  fol- 
lowed by  two  separate  defenses,  the  first  of 
which  alleged  that  Daniel  J.  Murphy,  In  his 
lifetime,  was  the  owner  of,  and  in  the  ex- 
clusive possession  of,  and  entitled  to  the 
possession  of,  all  said  property;  that  be  died 
Intestate  June  20,  1893;  that  on  July  21, 
1893,  the  defendant  was  duly  appointed  ad- 
ministrator of  the  estate  of  said  decedent; 
and  that  the  said  properties  "all  and  singular 
were  at  the  date  of  decedent's  death,  and  ever 
since  hare  been,  and  now  are,  a  part  of  said 
estate,  and  defendant  then  took  them,  and 
has  ever  since  held  them,  as  part  of  said  es- 
tate, and  for  the  purpose  of  administration 
thereof,  as  administrator  aforesaid,  and  not 
otherwise."  The  second  special  defense  al- 
leged the  facts  above  stated  concerning  the 
death  of  Daniel  J.  Murphy  and  defendant's 
appointment  as  administrator,  and  further  al- 
leged "that  said  properties  all  and  singular 
were  at  the  date  of  decedent's  death,  and 
ever  since  have  been,  and  are  now,  a  part  of 
said  estate  for  the  purxMse  of  its  administra- 
tion, and  for  the  payment  of  the  debts  of  said 
decedent  and  of  said  estate;  that  defendant, 
as  administrator,  and  not  otherwise,  took  said 
properties,  and  has  ever  since  held  and  now 
holds  them,  as  part  of  said  estate,  for  the 
purpose  of  administration  thereof  as  afore- 
said; that  the  value  of  the  pei-sonalty  of  said 
estate,  including  said  properties,  does  not  ex- 
ceed $15,000;  that  the  debts  of  said  estate 
aggregate  190,000,  and  are  wholly  unpaid." 
The  action  was  tried  by  the  court,  without  a 
jury.  The  court  found  that  the  plaintiff  had 
acquired  certain  of  the  horses  from  her  hus- 
band, James  Murphy,  in  his  lifetime;  and 
these,  together  with  their  offspring,  the  court 
found  she  was  entitled  to  recover,  together 
with  certain  other  of  the  horses  which  were 
purchased  by  defendant's  intestate  for  the 
plaintiff  with  her  funds;  and  that  the  de- 
ceased, Daniel  J.  Murphy,  was  at  the  time  of 
his  death  the  owner  of  two  of  said  horses, 
known  as  "Viva"  and  "Viva  Williams." 
There  is  no  controversy  here  as  to  any  of  the 
horses  above  mentioned.  The  fifth  and  sUth 
findings  are  as  follows:  "(5)  That  on  or  about 
the  25tb  day  of  May,  1892,  said  Daniel  J. 


1  Rehearing  granted. 
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:  Murphy,  In  settlament  of  his  scconnts  with 
the  plaintiff,  sold  and  transferred  to  the  plain- 
tiff, in  consideration  of  said  settlement,  cer- 
tain horses  In  controversy  In  this  action, 
namely,  Carrie  Malone,  Danton  Moultrie, 
Governor  Pico,  Clyde,  Cbloe  Thome,  Allen, 
and  her  colt  foaled  In  1893.  (6)  That  on  and 
before  the  25th  day  of  May,  1892,  and  at  the 
time  of  said  sale  and  transfer,  said  Daniel  J. 
Murphy  was  the  gole  owner  of  and  in  the 
sole  possession  and  control  of  all  said  animals 
in  his  own  name;  that  said  sale  was  com- 
plete and  valid  between  the  parties  thereto, 
but  was  not  accompanied  by  an  Immediate 
or  any  delivery,  or  followed  by  an  actual  or 
continued  or  any  change  of  possession  of 
Bald  animals,  or  any  of  them,  mentioned  In 
'finding  5,  bat  said  animals  remained  in  the 
sole  possession  of  said  Murphy  continuously 
to  the  day  of  his  death;  that  daring  the 
same  period  all  other  property  of  the  plaintiff 
was  In  his  keeping,  as  her  general  manager 
and  agent."  The  court  further  found  that 
Murphy  died  June  20,  1893;  that  defendant 
was  appointed  and  qnalified  as  administra- 
tor July  21,  1893;  that  notice  to  creditors  had 
been  published,  but  the  time  for  the  presen- 
tation of  claims  would  not  expire  until  May 
27,  1894;  that  claims  against  decedent,  ag- 
gregating, with  Interest,  about  $80,000,  had 
been  presented,  allowed,  and  filed,  and  were 
unpaid;  that  the  value  of  said  estate  Is  In 
personalty  $14,377.75,  and  In  realty  $106,- 
835.17;  that  plalntlft  had  brought  suit,  which 
Is  still  pending.  In  which  she  asserts  title  in 
herself  to  a  portion  of  said  realty  of  the 
value  of  $17,600,  and  had  also  brought  an- 
other suit,  which  is  still  pending.  In  which 
she  asserts  a  life  estate  of  the  value  of  $10,- 
000;  that,  in  addition  to  said  claims  allowed 
and  filed,  suits  are  pending  for  the  recovery 
of  Judgments  against  said  estate  amounting 
to  $6,000;  that  plaintiff  bad  also  brought  suit 
against  said  administrator  to  recover  per- 
sonal property  aggregating  In  value  $2,869; 
that  the  court  had  awarded  to  the  widow  of 
decedent  the  sum  of  $225  per  month,  from 
June  20,  1893,  and  also  certain  personalty,  as 
exempt,  of  the  aggregate  value  of  $1,000, 
and  also  a  homestead  of  the  value  of  $3,000. 
The  court  further  foimd  **that  plaintiff  was 
at  the  commencement  of  this  suit,  and  Is 
now,  the  owner  of  all  the  animals  mentioned 
in  the  complaint,  except  Viva  and  Viva  Wil- 
liams"; that  she  was  then,  and  is  now,  en- 
titled to  the  possession  of  all  except  Viva  and 
Viva  Williams  and  those  named  in  finding 
No.  5;  and  "that  she  was  not  then,  and  Is  not 
now,  entitled  to  the  possession  of  said  last- 
named  animals."  As  conclusions  of  law,  the 
court  found  that  the  transfer  of  the  animals 
mentioned  in  finding  No.  5  was  void  as  to  the 
creditors  of  the  decedent;  that  the  defendant, 
as  administrator.  Is  entitled  to  retain  posses- 
sion of  them  "for  the  purpose  of  applying  the 
same,  If  necessary,  to  the  payment  of  the 
creditors  of  said  decedent.  In  due  course  of 
administration   of   said    estate."    Judgment 


was  entered  accordingly,  and  this  appeal  U 
by  the  plaintiff,  upon  the  Judgment  roll,  from 
that  part  of  the  judgment  which  awards  to 
the  defendant  the  possession  of  the  animals 
mentioned  In  finding  5,  "for  the  purpose  of 
applying  the  same,  tt  necessary,  to  the  pay- 
ment of  the  creditors  of  said  decedent,  in  due 
course  of  administration  of  said  estate  of  D. 
J.  Marphy,  deceased." 

Counsel  for  appellant  contends  that  the 
findings,  so  far  as  they  relate  to  that  portion 
of  the  judgment  Involved  In  this  appeal,  are 
outside  of  the  Issues;  that,  as  between  the 
plaintiff  and  her  son  Dani^  J.  Murphy,  the 
sale  of  the  horses  to  her  was  good  and  valid; 
and  that  in  order  to  avoid  the  sale,  in  the 
interest  of  creditors,  the  facts  which  it  is 
claimed  made  such  sale  void  as  to  creditors 
must  be  alleged,  and  could  not  be  proved 
under  an  allegation  of  ownership  of  the 
decedent  at  the  time  of  his  death,  nor  under 
a  general  denial  of  plalntlflTs  ownership  and 
right  of  possession.  In  this  contention  1 
think  that  appellant  Is  clearly  right,  though 
respondent  asseits  that  the  evidence  upon 
which  the  findings  were  based  was  intro- 
duced without  objection  that  It  was  inad- 
missible under  the  pleadings,  and  that,  there- 
fore, the  judgment  cannot  be  reversed  upon 
tliat  ground.  This  controversy  between  coun- 
sel becomes  Immaterial  in  view  of  the  con- 
clusion, hereafter  reached,  that  the  findings 
do  not  support  that  part  of  the  Judgment 
appealed  from.  The  court  found  that,  as  be- 
tween the  plaintiff  and  her  son,  the  sale  was 
valid,  and  that  she  was  the  owner  of  the 
property  In  question;  and  therefore,  unless 
other  facts  existed  affecting  the  transfer  or 
the  property  transferred.  It  could  not  have 
been  part  of  Daniel  J.  Murphy's  estate.  The 
sale,  being  valid  between  the  plaintiff  and 
the  heirs  Of  the  deceased,  to  whom  his  es- 
tate descended,  and  therefore  valid  as  against 
the  administrator,  gave  him  no  right  of  pos- 
session resulting  merely  from  his  appoint- 
ment and  qualification  as  administrator;  nor 
could  he  assume  the  existence  of  any  facts 
or  circumstances  which.  If  shown  to  exist, 
might  authorize  him  to  acquire  the  posses- 
sion by  a  Judicial  proceeding.  Besides,  the 
possession  of  the  deceased  after  the  sale  was 
as  the  general  agent  of  the  plaintiff,  and  his 
possession  was  her  possession.  The  record 
contains  no  statement  or  bill  of  exceptions, 
and  the  circumstances  attending  the  posses- 
sion by  the  deceased,  and  giving  It  character, 
are  not  before  us;  and  we  must  therefoie 
accept  the  finding,  and  assume  for  the  pur- 
poses of  the  case  that  the  change  of  posses- 
sion was  net  such  as  the  statute  requires. 

The  only  authority  given  executors  or  ad- 
ministrators to  recover,  f<n^  the  benefit  of 
creditors,  property  conveyed  or  transferred 
by  the  deceased  In  his  lifetime.  Is  found  In 
sections  1589  and  1690  of  the  Code  of  Civil 
Procedure.    These  sections  are  as  follows: 

"Sec.  1580.  When  there  is  a  deficiency  of 
assets  in  the  hands  of  an  exeputor  or  Admin 
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istnitor,  and  when  the  decedent  In  hiB  life- 
time has  conveyed  any  real  estate,  or  any 
rights  and  Interests  therein,  with  Intent  to 
defraud  his  creditors,  or  to  aroid  any  right, 
debt  or  dnty  of  any  person,  or  lias  so  con- 
Teyed  such  estate  tliat  by  law  the  deeds  or 
couTeyancee  are  void  aa  against  creditors, 
the  ezecotor  or  administrator  must  com- 
mence and  prosecute  to  final  Judgment  any 
propo'  actlor  for  the  recovery  of  the  same; 
and  may  recover  for  the  benefit  of  the  cred- 
itor all  such  real  estate  so  fraudulently  con- 
veyed; and  may  also,  for  the  benefit  of  the 
creditors,  sue  and  recover  all  goods,  chattels, 
rights  or  credits  which  have  been  so  cmi- 
veyed  by  the  decedent  in  his  lifetime,  what- 
ever may  have  been  the  manner  of  soeb 
fraudulent  conveyance. 

"Sec.  1590.  No  executor  or  administrator 
is  bound  to  sue  for  such  estate,  as  mentioned 
in  the  preceding  section,  for  the  benefit  of  tbe 
creditors,  unless  on  application  of  the  cred- 
itors, who  must  pay  such  part  of  the  costs 
and  expenses  of  the  suit,  or  give  such  se- 
curity to  the  executor  or  administrator  there- 
for as  the  court,  or  a  Judge  thereof,  shall 
direct" 

Assuming  (without  deciding)  that  section 
1589,  Code  Civ.  Proc.,  applies  to  transfers 
which  are  void  as  against  creditors  under 
section  3440  of  the  Oivil  Code,  as  well  as  to 
transfers  and  conveyances  made  with  intent 
to  defraud  creditors,  specified  in  sections 
3438  and  1227  of  the  same  Code,  and  that 
an  administrator  is  one  on  whom  a  dece- 
dent's estate  "devolves  in  trust  for  the  Itene- 
fit  of  others  than  himseir'  (sections  3439  and 
3440,  Civ.  Code),  the  facts  found  by  the 
court  In  this  case  would  not  have  authorized 
the  administrator  to  have  prosecuted  an  ac- 
tion to  recover  the  property  In  question,  and 
therefore  do  not  constitute  a  defense  to  this 
action,  or  sustain  the  Judgment  appealed 
from.  In  Field  v.  Andrada,  106  Cal.  107, 
110,  39  Pac.  323,  It  was  said:  "The  obvious 
intent  and  meaning  of  this  section  is  tliat  two 
things  must  concur  to  authorize  the  adminis- 
trator to  commence  an  action  to  set  aside  a 
deed  of  his  intestate  as  void  against  cred- 
itore:  (1)  There  must  exist  creditors  to  be 
paid;  and  (2)  there  must  be  an  insufficiency 
of  assets  in  the  hands  of  the  administrator 
to  meet  their  demands.  Both  of  these  facts 
must  coexist  to  bring  the  case  within  the 
limitations  of  the  statute.  Ohm  v.  Superior 
Court,  85  Cal.  545,  26  Pac.  244.  If  there  are 
no  cieditora,  or,  there  being  creditors,  the 
administrator  has  sufficient  assets  of  the  es- 
tate in  his  hands  to  meet  their  demands,  in 
either  case  he  is  without  power  to  main- 
tain the  action.  *  *  *  It  is  held  in  Ohm  v. 
Superior  Court,  supra,  that,  to  constitute  a 
creditor  within  the  meaning  of  the  statute, 
'he  must  be  a  creditor  whose  claim  has  been 
allowed  by  the  administrator,  or  is  evidenced 
by  a  Judgment;'  citing  Mesmer  r.  Jenkins, 
61  Cal.  153;  McMinn  v.  Wbelan,  27  Cal.  300." 

Under  these  authorities,  claims  against  the 


estate  which  have  not  been  accepted  or  al- 
lowed by  the  administrator,  or  which  have 
not  been  reduced  to  Judgment,  do  not  bring 
the  claimants  within  the  category  of  cred- 
itors; and  it  therefore  appeara  from  the 
findings  that  there  is  not  a  deficiency  of  as- 
sets in  the  hands  of  the  administrator  to 
meet  the  deihands  of  creditora,  and  therefore 
the  circumstances  do  not  exist  which  would 
authorize  a  recovery  against  the  plaintiff  by 
the  administrator.  The  findings  therefore 
do  not  support  the  Judgment  appealed  from, 
but  require  a  Judgment  for  the  plaintiff  as  to 
all  the  property  except  the  two  hones  Viva 
and  Viva  Williams.  The  statement  in  the 
eleventh  finding  "that  she  [the  plaintlfT]  was 
not  then,  and  Is  not  now,  entitled  to  the  poA- 
sesslon  of  said  last-named  animals"  (the  ones 
here  in  qtfestlon),  is  an  erroneous  conclnsloti 
of  law  from  the  facts  precedently  stated. 
We  therefore  advise  that  that  part  of  the 
Judgment  appealed  from  be  reveraed,  with 
directions  to  the  superior  court  to  enter  Judg- 
ment in  favok  ol  the  plaintiff  for  the  animals 
mentioned  in  the  fiftb  finding. 

We  concur:    SSIABLS,  O.;  VAMCLIEF,  0. 

PER  GTTRIAH.  For  the  reasons  given  tb 
the  foregoing  opinion,  the  Judgment  award- 
ing the  defendant  the  possession  of  the  an- 
imals mentioned  In  the  fifth  finding  is  re- 
veraed, with  directions  to  the  superior  court 
to  enter  Judgment  upon  the  finding  in  favor 
of  the  plaintiff  for  the  possession  of  said 
animals,  or  for  the  value  thereof  as  found 
by  the  court  in  case  a  delivery  thereof  to 
the  plaintiff  cannot  be  had. 


KILBTJRN  et  al.  v.  LAW,  Judge.     (S.  P.  287.) 

(Supreme  Court  of  California.     Feb.  8,  1896.) 

Rbuoval  of  Bane  Exauinek— Ckiminal  Fross- 
ooTiou— Writ  or  Prohibition — JcrisdictioJ!. 

1.  An  accusation  under  Pen.  Code,  |  772. 
requiring  the  superior  court,  on  presentation  of 
a  8wom  statement  accusiiiK  a  public  officer  of 
malfeasance  or  neglect  of  duty,  to  cite  such  offi- 
cer to  appear,  and  to  hear  the  accusation  and 
evidence,  and,  if  the  charge  is  sustained,  to  en- 
ter decree  of  removal,  and  judgment  of  S500  in 
favor  of  the  informer,  is  a  criminal,  and  not  a 
civil,  proceedine. 

2.  Bank  examiners  cannot  be  prosecuted  un- 
der Pen.  Code,  f  772,  providing  for  the  removal 
of  public  officers  from  office  for  runlfenRnnce  or 
neglect  of  duty,  since,  by  Id.  §§  888,  8S9,  prose- 
cutions for  removal  can  only  be  maintained 
against  district,  county,  municipal,  or  township 
officers 

3.  The  fact  that  the  objection  that  a  com- 

Slaint  does  not  state  a  case  is  in  the  nature  of  a 
emnrrer,  of  which  the  superior  court  has  ju- 
risdiction, cannot  be  urged  against  the  jurisdic- 
tlon  of  the  supremi,  court  to  entertain  an  nppli 
cation  for  prohibition  to  stay  proceedings  in  the 
superior  court  in  a  case  where  no  facts  could 
be  alleged  which  would  give  the  lower  court  ju- 
risdiction. 

In  bank.     Application  by  Paris  Kllbnm 

and  others,  bank  commlssionera  of  the  'state 

I  of  California,  against  J.  K.  Law,  Jud«(e  of  the 
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Boperlor    coart,    for    writ    of    prohibition. 
Granted. 

R.  B.  Carpenter,  for  petitioners.    Andrew 
J.  Clunie  and  V.  G.  Frost,  for  respondent 

TEMPLE,  J.  This  is  an  application  for  a 
writ  of  prohibition  against  Hon.  J.  K.  Ijaw, 
Judse  of  the  superior  court  of  Merced  county, 
commanding  him  to  desist  from  any  further 
proceedings  against  the  petitioners  as  banlc 
commissioners  in  thematter  of  the  accusation 
of  W.  K.  Sherman  against  them.  October  8, 
1805,  said  Sherman  filed  in  the  superior  court 
of  Merced  county  a  verified  accusation  char- 
ging tliat  the  bank  commissioners  bad  will- 
fully neglected  to  perform  the  duties  of  their 
office,  in  that,  having  the  means  to  do  so, 
they  did  not,  up  to  September  1,  1895,  as- 
certain that  the  Merced  Bank  was  insolvent 
and  unable  to  fulfill  its  obligations,  and  that 
It  was  unsafe  to  continue  business,  and  that, 
having  the  means  to  ascertain  these  facts, 
they  did  not  report  the  same  to  the  attorney 
general  of  the  state  of  California,  as  required 
by  law,  and  that  having  ascertained  on  the 
12th  day  of  September,  1895,  that  said  bank 
was  Insolvent  and  in  an  unsafe  condition, 
they  did  not  report,  and  have  not  since  re- 
ported, such  facts  to  the  attorney  general. 
The  accusation  also  charged  that  the  Merced 
Bank  was  insolvent  and  unsafe,  and  that  on 
the  16th  day  of  October,  1894,  it  suspended 
payment  and  closed  its  doors,  and  that  said 
suspension  has  ever  since  continued,  and 
the  bank  has  paid  no  part  of  the  sums  due 
its  depositors,  and  that  the  neglect  of  duty 
on  the  part  of  the  bank  commissioners  has 
entailed  great  loss  on  the  part  of  depositors 
in  said  bank.  The  petitioners  state  that  nei- 
ther of  them  was  a  citizen  of  the  county  of 
Merced,  wherein  the  accusation  was  filed, 
but  were  then  temporarily  at  Merced  when 
this  proceeding  was  commenced,  engaged  in 
the  discharge  of  their  official  duty.  Upon  the 
presentation  of  said  accusation  to  the  su- 
perior court  of  Merced  county,  it  is  aver- 
red, the  court  issued  a  citation,  which  was 
served  upon  the  petitioners,  requiring  them 
to  appear  and  answer  the  accusation;  and 
the  petitioners  charge  that  notwithstanding 
said  accusation  was  filed  without  authority 
of  law,  and  the  proceeding  is  illegal,  respond- 
ent will,  unless  restrained,  entertain  the 
same,  and  will  enter  Judgment  removing  pe- 
titioners from  office.  The  answer  admits  all 
the  material  allegations,  except  that  respond- 
ent denies  that  he  will  proceed  to  remove  pe- 
titioners from  office,  but  avers  that  he  will 
proceed  to  hear  the  accusation,  and  determine 
the  same,  as  required  by  section  772  of  the 
Penal  Code. 

Petitioners  contend  that,  inasmuch  as  the 
bank  commissioners  are  state  officers,  and 
not  district  county,  municipal,  or  township 
officers,  they  cannot  be  prosecuted  and  re- 
moved from  office  under  section  772  of  the 
Penal  Code,  and  they  claim  that  sections  888 


and  889  expressly  so  provide.  In  answer  to 
this  it  is  suggested  that  although  section  772 
is  in  the  Penal  Code,  the  proceeding  there  au- 
thorized constitutes  a  civil  case;  it  is  simply 
a  law  misplaced.  It  is  even  contended  that 
an  action  upon  a  statute  to  recover  a  fixed 
penalty  was  at  common  law  an  action  of 
debt,— that  is,  a  civil  action,— and  the  legis- 
lature cannot,  by  providing  for  such  a  case 
In  the  Penal  Code,  thereby  convert  that 
which  Is  essentially  a  civil  action  into  a 
criminal  proceeding.  That  the  legislature  in- 
tended to  make  it  a  criminal  prosecution  is, 
to  my  mind,  clear.  It  Is  a  proceeding  for  the 
punishment -of  an  offense  in  its  nature  crimi- 
nal. No  one  denies  that  willful  neglect  of 
official  duty  is,  or  may  be  made  by  statute, 
a  crime  It  has  always  been  so  treated. 
That  this  section  Is  in  the  Penal  Code  is,  of 
itself,  sufficient  to  indicate  the  legislative  in- 
tent But  this  is  not  all.  Section  682  of  the 
Penal  Code  provides  that  every  public  offense 
must  be  prosecuted  by  information  or  in- 
dictment, except  (1)  "Where  proceedings  are 
had  for  the  removal  of  civil  officers  of  the 
state,"  etc.  Section  888,  that  offenses  tri- 
able in  the  superior  courts  must  be  prosecut- 
ed by  indictment  or  information,  except  as 
provided  in  the  next  section.  Section  SS9: 
"When  the  proceedings  are  had  for  the  re- 
moval of  district,  county,  municipal  or  town- 
ship officers,  they  may  be  commenced  by  an 
accusation  or  Information,  In  writing,  as  pro- 
vided in  sections  seven  hundred  and  fifty- 
eight  and  seven  hundred  and  seventy-two." 
Here  is  an  express  provision  for  the  prosecn- 
tion  of  certain  officers  for  public  offenses  un- 
der section  772.  This  is  equivalent  to  an  ex- 
press declaration  by  the  legislature  that  the 
proceeding  authorized  by  section  772  is  the 
prosecution  of  a  public  offense.  Is  there 
anything  in  the  nature  of  the  proceeding 
authorized  by  section  772  which  would  malie 
It  a  case  at  law,  rather  than  a  criminal  pros- 
ecution? There  are  many  civil  actions,  the 
result  of  which  may  be  highly  penal,  and 
which  partake  of  the  nature  of  crlmbMl 
prosecutions.  And  yet  since  the  purpose  is 
to  redress  or  prevent  a  private  Injury,  they 
cannot  be  classed  as  criminal  proceedings. 
But  when  the  object  is  to  punish  the  de- 
fendant for  the  commission  of  an  act  >^ 
the  public,  and  not  Individuals,  as  such,  sre 
Interested  In  the  Judgment  sought,  and 
where,  as  here,  the  act  is  declared  a  public 
offense,— and  especially  if  at  common  law  it 
was  so  considered,— the  presumption  is  very 
strong,  if  not  conclusive,  that  the  proceeding 
is  a  criminal  prosecution.  The  features  of 
section  772  which  gave  it  the  appearance  of 
providing  for  a  civil  action  are:  (1)  The  de- 
fendant is  cited  to  appear  and  answer;  (2) 
the  court  must  proceed  to  hear  the  evidence 
in  a  summary  manner,  which.  It  is  claimed, 
means  that  a  Jury  is  not  required;  (3)  the 
court  must  enter  a  decree  depriving  the  «c- 
cused  of  his  office,  and  Judgment  in  favor  of 
the  informer  for  $500  and  coats;  and,  (4)  u 
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It  la  claimed,  the  proceeding  Is  not  In  the 
name  of  the  people,  as  directed  by  section 
«S4  of  the  Penal  Code.  Probably  no  one 
would  think  any  one  of  these  provisions 
sufficient  to  constitute  the  proceeding:  a  civil 
case.  In  view  of  the  provisions  alluded  to, 
whicb  declare  that  this  Is  a  criminal  pro- 
ceeding, but  It  may  be  thought  that  all  to- 
gether plainly  indicate  a  civil  case.  The 
first  cannot  be  of  consequence.  The  legisla- 
ture may  provide  for  the  prosecution  of  a 
criminal  action  without  the  arrest  of  the 
defendant.  If  the  fact  that  It  is  a  criminal 
proceeding  Implies  the  right  to  a  trial  by 
Jnry,  It  would  follow  that,  in  a  prosecution 
under  this  section,  defendants  are  entitled 
to  a  Jury,  and  the  decree  and  Judgment  pro- 
vided would  follow  a  verdict  of  guilty.  The 
Judgment  imposing  a  fine,  wMch,  in  whole 
or  in  part,  shall  go  to  the  Informer,  is  not 
such  an  anomaly  in  criminal  practice  as  to 
require  discussion.  Perhaps  a  prosecution 
under  this  section  ought  to  be  In  the  name 
of  the  people.  There  Is  nothing  Indicating 
a  contrary  Intent  in  the  statute.  The  cases 
have  been  entitled  as  they  were  under  the 
act  of  1853.  This  was  natural,  as  that  act 
seemed  to  make  it  a  proceeding  by  the  In- 
former against  the  person  accused.  The 
matter  does  not  appear  to  be  of  much  con- 
sequence; and  it  is  enough  to  say  that  the 
statute  has  not  provided  that  the  action  shall 
be  In  the  name  of  the  Informer,  and  If  sec- 
tion 684  Is  applicable,  as  I  think  It  is,  it 
ought  to  be  in  the  name  of  the  people.  It 
follows  that  the  point  that  such  prosecution 
cannot  be  had,  under  this  section,  against  the 
bank  commissioners,  must  be  sustained. 
They  are  not  district,  county,  municipal,  or 
township  officers;  and,  by  sections  88S  and 
888,  prosecutions  under  section  772  can  only 
be  maintained  against  such  officers. 

It  is  said  that  the  objection  that  the  com- 
plaint does  not  state  a  case  of  which  the 
court  has  Jurisdiction  is  in  the  nature  of  a 
demurrer,  and  that  the  superior  court  has 
Jurisdiction  to  consider  all  such  questions, 
and  they  cannot  be  made  the  ground  for  a 
writ  of  prohibition.  This  point  cuts  too 
deep,  and,  if  sustained  so  broadly,  would  de- 
prive this  court  of  ail  power  to  issue  writs 
of  prohibition  in  cases  where  a  lower  tribu- 
nal Is  exceeding  its  Jurisdiction.  It  certain- 
ty is  not  good  In  a  case  like  this,  where  no 
facts  could  be  alleged  which  would  give  the 
lower  court  Jurisdiction.  Let  the  writ  issue 
as  prayed  for. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J.;  VAN  FLEET,  J.;  HARRISON, 
J. 

BBATTY,  O.  J.    I  concur  In  the  Judgment 

GAROUTTB,  J.  I  concur  In  the  foregoing 
opinion,  and  cite  the  recent  cases  of  In  re 
Onrtis  (Gal.)  41  Pac.  793,  and  Wheeler  v. 
Z)onneU  (OaL)  43  Pac.  1,  as  directly  deciding 


that  an  accusation  brought  under  section 
772  of  the  Penal  C!ode  Ui  a  dlmlnal  proceed- 
ing. 


SILYA  V.  SPANOLEB.     (S.  F.  104.) 

(Supreme  Court  of  CaUfornla.     Feb.  7,  1898.) 

MUISAKCE — Pleidino— Demvrbck — Waivbb— 

Wat — Dedication  is  Hiohwat. 

1.  Under  Code  Civ.  Proc.  S  430,  the  failure 
of  a  complaiut,  in  an  action  to  abate  an  em- 
bankment, to  allege  any  damage  to  plaintiff  dif- 
ferent or  peculiar  from  that  resulting  to  the  com- 
mon public,  is  not  a  ground  of  demurrer,  though, 
in  a  proper  case,  the  objection  may  be  urged,  un- 
der a  demurrer,  on  the  ground  that  the  com- 
plaint does  not  state  facta  sufficient  to  const!- 
tnte  a  cause  of  action. 

2.  Under  Code  Civ.  Proc.  fi  434,  providing 
that  if  objections  to  a  complaint  are  not  taken, 
either  by  demurrer  or  answer,  the  defendant 
must  be  deemed  to  have  waived  the  same  (with 
certain  exceptions),  the  objection  that  a  com- 
plaint is  ambiguous  or  uncertain,  that  being  a 
specific  ground  ol  demurrer,  is  waived,  if  not 
raised  by  demurrer. 

8.  The  fact  that  a  strip  of  land,  over  which 
a  private  right  of  way  had  been  granted  by  the 
owner  to  two  othe/  landowners,  to  enable  them 
to  reach  a  highwuy  from  their  land,  is  used, 
without  objection,  by  others,  going  to  and  from 
their  own  lands,  or  the  places  of  the  two  gran- 
tees, does  not  establish  a  dedication  to  the  pub- 
lic. 

4.  In  an  actioii  to  abate  an  Embankment, 
thereby  throwing  surface  water  over  plaintiff's 
right  of  way,  where  there  is  no  allegation  that 
the  right  of  way  was  a  jiublic  one,  it  is  unneces- 
sary to  allege  any  special  injury  differing  from 
that  resulting  to  the  public. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  Santa  Clara 
county;   John  Reynolds,  Judge. 

Action  by  Emanuel  P.  SUva  against  An- 
tonio i^pangler.  Decree  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Wm.  L.  GIU,  for  appellant  a  L.  Wltten 
and  Jackson  Hatch,  for  respondent 

SEARLS,  C.  This  action  is  brought  to 
abate  an  embankment  constructed  by  de- 
fendant whereby  the  surface  water  is  alleg- 
ed to  be  prevented  from  flowing  from  and 
over  a  private  right  of  way  owned  and  pos- 
sessed by  him,  the  said  plaintiff,  and  to  en- 
Join  defendant  from  maintaining  such  em- 
bankment Plaintiff  had  a  degree  as  prayed 
for,  and  this  appeal  is  from  the  Judgment 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial.  The  amended  com- 
plaint of  plaintiff  was  demurred  to,  upon  two 
grounds,  viz.,  "that  said  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,"  and  upon  the  further 
ground  "that  plaintiff  does  not  allege  any 
damage  different  or  peculiar  than  that  re- 
sulting to  the  common  public."  The  last 
cause  of  demurrer  assigned  is  not  one  for 
whicb  a  demurrer  can  be  properly  inter- 
posed, under  section  430  of  the  Code  of  Civil 
Procedure.  The  same  cause  may,  however, 
be  urged,  in  a  proper  case,  under  the  objec- 
tion that  the  "complaint  does  not  state  facta 
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BVfflcient  to  constitnte  a  catue  of  actton." 
The  contention  of  «ppeU&nt  seems  to  be  bas- 
ed upon  the  theory  that  the  amended  com- 
plaint contains  no  allegation  that  the  road- 
way In  question  is  a  private  road,  and  that 
the  complaint  does  not  state  in  any  allega- 
tion whether  the  road  in  question  Is  a  private 
lor  public  road.  In  support  of  the  last  propo- 
sition we  are  referred  to  the  case  of  Grimes 
V.  Linscott  (not  yet  officially  reported;  decid- 
ed May  24,  1885)  40  Pac.  421.  In  that  case, 
there  was  a  demurrer  interposed,  upon  the 
ground  of  ambiguity  and  uncertainty,  which 
was  sustained.  By  failure  to  raise  this  ob- 
jection by  demurrer  in  the  present  case,  it 
was,  under  section  434,  waived.  We  are  un- 
able to  agree  with  appellant  In  his  deduction 
of  facts  from  the  amended  complaint.  Suc- 
dnctiy  stated,  the  amended  complaint  avers 
that  piaintifr  and  one  J.  P.  Sllva  are  now, 
and  since  October  27,  1884,  have  been,  the 
owners  and  In  the  possession  and  enjoyment 
of  a  private  right  of  way,  for  road  purposes, 
over  and  along  a  tract  of  land,  which  Is  de- 
scribed by  courses  and  distances  and  Vf 
metes  and  bounds,  being  30  feet  In  width, 
and  which  was  conveyed  to  them  by  Henry 
Curtner,  by  deed  dated  October  27,  1884,  etc.; 
that  plaintiff  is  the  owner  of  a  tract  of  land, 
containing  63  acres  (describing  it),  used  by 
him  for  farming  purposes,  and  that  his  only 
means  of  egress  and  Ingress  thereto,  and  the 
only  means  of  reaching  any  public  highway 
therefrom,  Is  by  said  private  right  of  way 
described  In  the  first  paragraph  of  the  com- 
plaint. Then  follow  allegations  as  to  the 
ownership  by  defendant  of  40  acres  of  land 
south  of  and  adjoining  the  strip  of  land  of 
plaintiff,  30  feet  wide,  as  aforesaid;  that  the 
land  on  the  north  of  said  roadway  Is  higher, 
etc.,  and  the  land  of  the  defendant  la  lower, 
than  the  roadway;  and  that,  down  the  slope 
to  and  over  the  roadway,  and  over  the  land 
of  defendant,  the  surface  water,  which  In 
the  rainy  season  Is  In  large  volume,  has  been 
accustomed  to  flow,  etc.;  that  defendant  con- 
structed an  embankment  upon  said  roadway, 
and  upon  bis  own  land  adjoining,  whereby 
the  surface  water  was  prevented  from  flow- 
ing down,  and  was  penned  back  on  the  road- 
way, rendering  it  unfit  for  travel,  and  de- 
stroying all  connection  by  roadway  from 
plaintiff's  land  to  any  county  or  public  road, 
etc.  The  further  allegations  Ih  relation  to 
injury,  ete.,  need  not  be  stated.  In  all  the 
complaint,  we  fail  to  find  any  intimation  that 
the  strip  of  land,  and  the  private  right  of 
way  thereon,  Is  a  public  highway,  or  that  the 
public  has  any  easement  or  right  therein  or 
thereto.  The  complaint  states  a  cause  of  ac- 
tion, and  the  demurrer  was  properly  over- 
ruled. 

2.  It  is  further  objected  by  appellant  that 
the  evidence  is  Insufficient  to  justify  or  sup- 
port either  the  first  or  ninth  findings  of  Cact. 
Tbese  findings  are  to  the  effect  that  the  strip 
of  land  30  feet  In  width  was  a  private  right 
of  way  for  rood  purpoees,  held,  possessed,  and 


enjoyed  by  tbe  plaintiff  and  3.  F.  SUva,  ss 
tenante  in  common,  and  that  the  said  road- 
way so  obstructed  by  defendant  was  at  all 
times,  "and  is,  a  private  right  of  way,  and  la 
not  a  public  road  or  highway,  and  never  baa 
been."  The  evidence  tended  to  show  that 
In  October,  1874,  one  Henry  Curtner,  owner 
of  a  larger  parcel  of  land,  conveyed  to  plain- 
tiff and  his  brother,  J.  P.  Sllva,  a  parcel  there- 
of, oxislsting  of  113.57  acres,  and  also  a  ati^ 
of  land  30  feet  wide  as  a  rl^t  of  way,  for  the 
pnrposes  of  a  road  extending  from  the  land 
so  conveyed  to  a  public  road  or  hi^mj, 
which  strip  of  land  is  accuratdy  described  by 
courses  and  distances.  Plaintiff  has  succeed- 
ed by  mesne  conveyances  to  the  ownoship  of 
the  58  acres  of  land  described  In  his  com- 
plaint In  1887,  defendant  purchased  from 
said  Hau7  Onrtner  a  tract  of,  say,  40  acres 
of  land,  which  is  described  as  "commencing 
at  a  p<^t  In  the  southerly  line  ot  road,  known 
as  the  'Silva  Road,' "  and  running  thcnoe 
along  the  southerly  line  of  said  rood,  etc.,  and 
as  being  bounded  "aa  tlie  north  by  said  Sllva 
road,"  etc.  Henry  Curtner,  the  former  own- 
er, testified  as  to  his  mle  of  the  ri^t  of  way 
to  idalntiff  and  3.  P.  SUva,  and  said  be  had 
never  conveyed  this  right  of  way  to  the  coun- 
ty, w  to  any  perscm  other  than  the  Silvaa. 
He  added:  "It  Is,  in  fact,  used  by  whoever 
chooses  to  pass  over  it,  as  ev^y  <Mie  does  on 
private  roads,— go  through  them  when  they 
wish,— generally  iwetty  nelghbcHrly;  •  •  • 
we  let  anybody  go  through  that  wishes  it;  it 
is  an  open  thoroughfare.  I  don't  shut  up  my 
place  against  no  neighbors;  there  aie  no  gate» 
on  it"  Questi<m:  "Been  used  by  tbe  goieral 
public  for  years  past?"  Answer:  "No,  not  br 
the  general  public,  but  thoae  who  have  busi- 
ness In  there,"  ete.  Various  of  the  witnesaes 
spake  of  the  road  as  a  puUic  road  or  public 
highway,  but  g«ierally  without  stating  facts 
in  evidence  thereof,  except  that  certain  gates 
thereon  had  been  removed;  that  the  road  was 
fenced,  and  that  iiartieB  who  have  purchased 
land  tnsca  Gturtner  bMderlng  on  the  rood  hare 
used  It,  or  pcntions  of  it  to  get  to  their  land. 
All  this  was  consistent  with  the  idea  of  a  li- 
cense from  plaintiff,  and  left  the  question  of 
a  dedication  of  the  way  to  public  tise  open  to 
fnrthor  inquiry.  "No  route  of  travel  used  by 
one  oe  more  persons  over  another's  land  shall 
hereafter  become  a  public  road  or  highway  by 
nse,  or  until  so  declared  by  the  board  of  super- 
visors, or  by  dedication  by  the  owner  of  tbe 
laud  affected."  FoL  Code,  t  262L  There  b 
no  claim  that  this  road  was  ever  declared  a 
highway  by  the  board  of  supervisors.  It  only 
remains,  then,  to  Inqulte,  did  the  owners 
thereof  dedicate  it  to  the  public  use?  It  Is 
said  that  "If  the  donor's  acts  are  such  as  indi- 
cate an  intention  to  appropriate  the  land  to 
the  public  use,  then,  upon  acceptance  by  tbe 
public,  the  dedication  becomes  complete.  *  £'- 
Uott  Boads  &  S.  I  92.  The  qnestion  of  In- 
tent Is  paramonnt  and,  imleas  such  Intent 
expressly  appears.  Or  can  be  fialriy  inferred 
from  the  acts  of  the  donor,  there  Is  no  vaOd 
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dedication.  People  v.  Coonty  of  Marin,  lOS 
GaL  224,  37  Pac.  203.  Tested  by  this  rule, 
the  court  was  Jostifled  In  finding  that  the 
way  In  question  never  became  or  was  a  pnb- 
Uc  highway,  and  that  it  was  and  is  a  private 
way.  The  findings  are  ample  to  support  the 
Judgment.  The  Judgment  and  order  appeal- 
ed frcxD  ahonld  be  affirmed. 

We  cancor:     BELGBDBB,  C;  EIAYNBS,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  forgoing  opinion,  the  Judgment  and  order 
appealed  from  are  affirmed. 


RUDOLPH  «t  al.  t.  SAUNDBRS,  Constable. 

(No.  19,5T9.) 
(Supreme  Coort  of  CaKforiua.     Feb.  8,  1896.) 

AtTACHM  BNT— VaUDITT— EVIDBMOS. 

A  findinir  of  invalidity  of  an  attachment 
of  growinf;  crops,  wliich  can  be  attached  only 
under  Code  Civ.  Proc.  |  542,  Bnt>d.  5,  by  leav- 
ing with  the  person  having  snch  property  in  bis 
possession,  or  under  his  control,  a  copy  of  the 
writ  and  a  notice  that  the  property  is  attached, 
will  not  be  distarbed,  the  return  failintr  to  show 
that  the  officer  served  on  defendant  in  attach- 
ment, who  was  in  possession  of  and  had  the 
crops  under  his  control,  a  copy  of  the  attach- 
ment or  notice  that  the  property  was  attached, 
but  merely  stating  that  he  attached  the  property 
"by  taking  in  my  cpstody,"  and  the  officer's  tes- 
timony that  a  copy  of  the  attachment  and  a  no- 
tice, as  reqniied  by  etatate,  were  served,  l>eing 
contradicted  by  the  defendant  in  attachment. 

Commissioners'  decision.  Department  1.  Ap- 
peal from  superior  court,  Santa  Barbara  coun- 
ty;   W.  B.  Cope,  Judge. 

Action  by  John  Rudolph  and  another,  part* 
neis,  as  J.  ft  J.  C.  Rudolph,  against  J.  N. 
Saunders.  Judgment  for  plaintiffs.  Defend- 
ant appeals.     Affirmed. 

W.  I.  Nichols,  for  appellant  Orant  Jack- 
son, for  respondents. 

SEARLS,  C.  This  action  was  brought  by  the 
plaintiffs,  as  copartners,  to  recover  from  the 
defendant,  as  constable  of  township  6,  coun- 
ty of  Santa  Barbara,  $521.15,  and  interest,  on 
account  of  certain  beans  levied  upon  by  him 
under  and  by  virtue  of  execution.  PlalntlfCs 
had  Judgment  for  $601.60,  Interests  and  costs, 
from  which  Judgment,  and  from  an  order  de- 
nying hla  motion  for  a  nenv  trial,  defendant 
appeala 

One  James  S.  McBride  was  indebted  to 
plainlllEB  upon  a  promissory  note  in  the  sum 
of  $521.15,  with  Interest  at  12  per  cent,  per 
annum  from  the  date  thereof,  viz.  from  June 
8,  1883,  and  secured  by  a  chattel  mortgage 
executed  by  said  McBride,  under  date  of  June 
8,  1888,  and  duly  recorded  June  12,  1893.  On 
the  loth  day  of  June,  1893,  a  writ  of  attach- 
ment duly  Issued  out  of  Justice  court,  in  an 
action  therein  pending  against  said  mortga- 
gor, James  S.  McBride,  which  writ  of  attacb- 
ment  was  placed  in  the  hands  of  the  defend- 
ant as  constable  tot  service,  and  was  by  him, 


on  said  10th  day  of  June,  1893,  ^thor  levied, 
or  attempted  to  be  levied,  upon  the  same 
property  covered  by  plaintiffs'  chattel  mort- 
gage, to  wit,  upon  about  30  acres  of  growing 
beans,  upon  that  portion  of  the  SaMpuedes 
tancho  known  as  the  "James  Wells  Tract," 
being  farmed  to  l>eans  by  said  James  S.  Mc- 
Bride. If  the  writ  of  attachment  was  prop- 
erly levied,  its  lien  was  prior  to  that  of  plaln- 
tiffs'  mortgage,  and  the  judgment  should  have 
been  for  defendant.  If  not  prior  to  such 
mortgage,  It  became  the  duty  of  the  defend- 
ant, as  constable,  when  thereafter  an  execu* 
tlon  was  placed  In  his  hands  in  the  same 
case,  and  iqx>n  levying  on  the  mortgaged 
property,  to  pay  off  plaintiffs'  mortgage,  as 
provided  in  sections  2968  and  2969  of  the 
Civil  Code,  and,  having  failed  to  do  so,  the- 
Judgment  Is  proper. 

The  return  to  the  writ  of  attachment  was 
as  follows:  "I  hereby  certify  that  under  and 
by  vlitae  of  tiie  within  and  hereunto  annex- 
ed writ  of  atta<!bment  by  me  received  on  the 
10th  day  of  Jtme,  1893,  I  did  on  the  10th  day 
of  June,  1893,  attach  the  fcdlowing  deacril>ect 
personal  property  in  the  possession'  of  James 
McBride:  Thirty  acres  of  beans,  more  or 
less,  now  growing  on  the  Salsipuedes  rancho, 
<m  the  land  formerly  farmed  by  James  Wells, 
and  attached  the  same  by  taking  into  my  cus- 
tody, and  not  putting  a  keeper  in  charge.  J. 
N.  Saunders,  CXmstabie."  Stibdlvlsion  S  of 
section  542  of  the  Code  of  Civil  Procedure 
provides  that  "debts  and  credits,  and  other 
personal  property,  not  capable  of  manual  de- 
livery, must  be  attached  by  leaving  with  the 
person  owing  such  debts,  or  having  In  his 
possession  or  under  his  control  such  credits 
and  other  personal  property,  or  with  his 
agent,  a  copy  of  the  writ  and  a  notice  that  the 
debts  owing  by  him  to  the  defendant,  or  the 
credits  and  other  personal  property  in  his 
possession  or  under  his  control,  belonging  to 
the  defendant,  are  attached  in  pursuance  of 
such  writ"  In  Raventas  v.  Green,  57  OaU 
254,  it  was  held  that  a  growing  crop  Is  per- 
sonal property  not  capable  of  manual  deliv- 
ery, and  may  be  properly  attached,  when  in 
the  possession  of  the  deteridant  in  the  attach- 
ment proceedings,  by  compliance  with  the 
Subdivision  of  section  542  quoted  above.  The 
return  of  the  constable  fails  to  show  that  he 
served  upon  the  defendant  any  notice  that 
the  property  was  attached,  or  that  he  served 
a  copy  of  the  attachment  upon  him.  The  re- 
turn Is  not  as  full  as  that  in  Bnisle  v.  Gates, 
80  Cal.  462,  22  Pac.  284,  Which  was  held  in- 
valid. It  is  true  that  was  an  attachment  up- 
on real  property,  but  the  requirement  of  the 
statute  in  reference  to  a  service  of  copy  of 
the  writ  and  notice  is  in  such  a  case  simi- 
lar to  the  requirement  in  attaching  personal 
property  not  capable  of  manual  delivery;  aad 
the  reasoning  of  that  case  is  applicable  to, 
and  conclusive  of  the  insufficiency  of,  the  re- 
turn in  the  case  at  bar.  See,  also.  Watt  ▼. 
Wright  66  Cal.  202,  5  Pac.  91;  Sharp  v, 
Balrd,  43  CaL  579.     Proceedings  by  attacb- 
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ment  are  statutory  and  special,  and  tbe  provl- 
Bions  of  the  statute  must  be  strictly  followed, 
or  no  rights  will  be  acquired  thereunder. 
Gow  T.  Marshall,  90  Cal.  567,  27  Pac.  422,  and 
cases  there  cited.  It  Is  true  tbe  return  states 
that  defendant  attached  the  property  "by  tak- 
ing in  my  custody";  but  the  property,  being 
a  growing  crop,  not  capable  of  manual  ddlv- 
ery,  could  only  be  attached  by  service  of  the 
writ  and  a  notice  as  provided  by  subdivision 
4,  i  542,  Code  Civ.  Proc. 

The  retarn  of  the  constable  was  insofilclent 
to  show  a  valid  levy  of  the  attachment  To 
remedy  this  defect,  and  to  show,  not  in 
contradiction  of  the  return,  but  that  the 
requisite  acts  in  addition  thereto  essential  to 
a  valid  levy  were  performed,  defendant  was 
permitted  to  testify,  and  did  testify,  that  a 
copy  of  the  attachment  and  a  notice  as  pro- 
vided by  the  statute  were  served  upon  Mc- 
Bride,  the  defendant  therein.  On  the  other 
hand,  McBride  was  called  as  a  witness  on  the 
part  of  plaintiffs,  and  testified  pointedly  that 
no  notice  of  attachment  whatever  was  ever 
served  upon  him.  The  finding  of  the  court 
below  is  in  favor  of  the  plaintiffs,  and,  in  the 
face  of  this  marked  conflict  of  evidence,  we 
are  not  at  liberty  to  disturb  such  finding. 
The  Judgment  and  order  appealed  from  should 
be  affirmed. 

We  concur:    VANCLIBP,  C;  HAYNBS,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  order 
appealed  from  are  affirmed. 


PRATT  V.  PARSONS. 

(Supreme  Court  of  Utah.     Feb.  6,  1896.) 

CossTiTDTioNAi,  Law  — Jury  Tbial  — UNiSiMiTi 
OF  Vbrdict. 
The  act  of  the  legislature  (Seas.  Laws 
1892,  c.  44)  which  proTides  that  in  civil  actions 
a  verdict  may  be   rendered   by  a  concurrence 
therein  of  nine  or  more  jurors  does  not  conflict 
with  article  7  of  amendments  to  the  constitution 
of  the  United  States,  which   provides  that  in 
suits  at  common  law,  where  the  value  in  con- 
troversy shall  exceed  $20,  the  right  of  trial  by 
jury  shall  be  p'-eserved.    Hess  v.  White,  33  Pac 
243,  9  Utah.  61,  followed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Third  district; 
before  Justice  S.  A.  Merritt 

Arthur  Pratt  against  E.  H.  Parsons.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Rawlins  &  (Mtchlow,  for  appellant  Wil- 
liams, Van  Cott  &  Sutherland,  for  respondent 

BARTCH,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  a  certain  amount 
which  he  claims  is  due  him  under  the  terms 
of  a  contract  between  him  and  the  defendant 
The  case  was  tried  before  a  Jury  consisting  of 
twelve  Jurors,  nine  of  whom  concurred  in 
rendering  a  verdict  in  favor  of  the  plaintiff, 


for  the  amount  claimed  in  tbe  oompialnt 
Judgment  was  entered  thereon,  and  the  de- 
fendant appealed.  The  only  question  raised 
is  whether  a  Judgment  entered  on  a  verdict 
concurred  in  by  only  nine  Jurors  IB  valid. 
This  question  has  been  decided  in  the  affirma- 
tive several  times  by  this  court,  and  we  ad- 
here to  our  former  decisions  in  this  dass  of 
cases,  the  first  one  of  which  is  Hess  v.  White, 
9  Utah,  61,  33  Pac.  243.  The  judgment  Is 
affirmed. 

ZANB,  0.  J.,  and  MINER,  J.,  concur. 


SNOW  V.  SNOW. 
(Supreme  Court  of  Utah.     Feb.  4,  1896.) 

CONTKMPT— FaILORB  TO   PaT  ALIHOXT — RiGBT  Of 
APPSAL— HoDtFICATION  OP  DkcHBB— EVIDEXCI. 

1.  A  distinction  exists,  upon  principle  and 
authority,  between  that  class  of  contempt  pro- 
ceedings wherein  it  is  sought  to  vindicate  the 
authority  and  dignity  of  the  court  or  where 
the  contempts  consist  in  ibe  doing  of  a  forbiil- 
den  act  injurious  to  the  opposite  party,  where- 
in the  process  ie  criminal  in  its  nature,  and 
wherein  convictiou  is  followed  by  a  iienalty  of 
fine  or  imprisonment,  ot  bo'li,  which  is  merelj 
punitive,  and  that  oth-.-r  class  of  contempts 
where  the  proceeding  is  remedial  in  its  nattire 
and  is  intended  for  the  benefit  or  advantage  of 
tbe  opposite  party,  to  compei  the  doing,  or  oiniK- 
sion  to  do,  an  act  necessary  to  the  administm- 
tion  of  justice  in  enforcing  some  private  right 
in  a  civil  proceeding. 

2.  When  contempt  proceedmgs  are  insti- 
tuted, after  judgm,:nt,  to  enforce  an  order  for 
the  payment  of  alimony  and  costs  for  the  heof- 
fit  of  the  opposite  party  to  a  civil  proceeding, 
such  proceedmg  is  civil  ond  remedial  in  its  na- 
ture, and  an  appeal  lies  under  Comp.  Laws 
1888,  §  3632,  and  section  3635.  subd.  1. 

3.  The  evidence  presented  on  the  trial  of 
this  cause  held  suflicient  to  support  the  judg- 
ment for  the  order  of  arrest. 

4.  Where  the  court  below,  on  application, 
reftued  to  modify  the  decree  for  alimony,  on 
the  husband's  claim  of  his  inability  to  pay  tbe 
alimony  allowed,  and  the  further  claim  tliat  a 
settlement  had  been  made  by  the  parties  prior 
to  the  institution  of  divorce  proceedings,  *'H. 
that  under  section  2606,  Comp.  Laws  I'tah 
1888,  such  question  was  one  of  fact  and  that 
the  evidence,  though  conflicting,  was  sufficient 
to  support  the  judgment 

5.  An^  man  attaining  his  majority,  who 
voluntarily  enters  into  the  marital  relation. 
should  be  willing  to  assume  those  ordinary  and 
reasonable  obligations  of  a  husband  which  nat- 
urally follow  and  attend  such  relation.  Those 
duties  require  Iiim  to  provide  tbe  wife  and  chil- 
dren with  a  reasonable  maintenance  and  sup- 
port during  the  ccntinuance  of  such  relation, 
and  such  as  is  commensurate  with  his  means 
and  station;  and.  in  case  of  separation  and  di- 
vorce occasioned  by  his  fault  he  should  not 
complain  that  the  duties  so  assumed  should  be 
held  a  continuing  obligation  on  his  part 
(Syllabus  by  tho  Court) 

Appeal  from  district  court.  Third  district; 
before  Justice  Oeorge  W.  Bartch. 

Bill  by  Geneva  M.  Snow  against  0.  Edgar 
Snow  for  divorce.  Defendant  appeals  from 
an  order  adjudging  him  guilty  of  contempt 
In  refusing  to  pay  permanent  alimony.  Af- 
firmed. 
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R  H.  Jones,  for  appellant  Powers, 
Stranp  &  Lippmon,  for  respondent. 

MINER,  J.  The  record  shows  that  on  No- 
Tember  29,  1893,  after  a  pei-sonal  service  of 
the  summons,  the  respondent  was  granted  a 
decree  of  dlTorce,  and  the  custody  of  * 
minor  child,  and  $10  per  month  alimony,  pay- 
able monthly  during  her  life  as  long  as  she 
remained  unmarried,  and  also  costs  of  suit. 
This  decree  was  not  appealed  from,  and  the 
costs  and  alimony  were  not  paid.  In  Febru- 
ary, 1895,  the  respondent  caused  a  copy  of 
the  decree,  with  demand  for  payment,  to  be 
served  on  appellant  On  the  13th  of  Febru- 
ary, 1895,  plaintifif  served  notice,  and  took 
proceedings  to  modify  the  decree,  by  striking 
out  the  allowance  of  alimony.  A  hearing 
was  had  thereon.  The  motion  was  denied, 
and  appellant  was  adjudged  guilty  of  con- 
tempt of  court  for  his  refusal  and  neglect 
to  pay  the  alimony  allowed  with  costs,  and 
was  given  30  days  time  in  which  to  purge 
himself  of  the  contempt  or  show  cause  why 
he  should  not  be  punished  for  such  contempt 
No  cause  being  shown  to  the  contrary,  on 
May  2,  1885,  the  court  ordered  that  a  war- 
rant of  arrest  issue,  and  that  the  appellant 
be  committed  to  the  custody  of  the  marshal 
until  he  purge  himself  of  such  contempt 
From  these  orders,  made  after  the  decree, 
this  appeal  is  taken.  Several  grounds  for 
reversal,  based  upon  the  insufficiency  of  the 
evidence,  and  an  alleged  former  settlement 
between  the  parties,  are  also  relied  upon  by 
appellant's  counsel. 

The  first  question  presented  by  the  appeal 
Is  whether  an  appeal  will  lie  to  this  court 
from  an  order  adjudging  the  appellant  guilty 
of  contempt  in  refusing  to  pay  alimony  and 
costs  ordered  by  the  court  Counsel  for  the 
appellant  insists  that  the  judgment  for  con- 
tempt was  a  civil  proceeding,  under  section 
8632,  Ck>mp.  Laws  Utah  1888,  which  provides 
that  "a  judgment  or  order  in  a  civil  action, 
except  when  expressly  made  final,  may  be 
reviewed  as  prescribed  in  this  Code,  and 
not  otherwise";  and  subdivision  1,  f  3C35, 
Comp.  Laws  Utah  1888,  which  provides  that 
"an  appeal  may  t>e  taken  from  a  final  judg- 
ment in  an  action  or  special  proceeding  com- 
menced in  the  court  in  which  the  same  is 
rendered,"  authorizes  the  appeal  In  question. 
In  the  case  of  People  v.  Owens,  8  Utah,  20, 
28  Pac.  871,  this  court  held  that  It  would 
not  review  proceedings  in  contempt  when 
the  court  below  had  jurisdiction.  In  that 
case  the  court  below  ordered  the  party  to 
produce  in  evidence  certain  records  which 
he  had  in  his  possession,  and  he  was  adjudg- 
ed guilty  of  contempt  In  disobeying  the  or- 
der of  the  court  and  a  fine  was  Imposed  up- 
on him,  from  which  judgment  he  appealed. 
In  Ex  parte  Whetstone,  9  Utah,  156,  36  Pac. 
833,  the  defendant  was  convicted  under  sec- 
tion 725,  Rev.  St  U.  S.,  In  a  criminal  pro- 
ceeding for  contempt,  for  procuring  a  wit- 
who'was  duly  subpoenaed  to  appear  be- 


fore the  grand  jury,  and  testify  in  a  criminal 
case,  to  leave  the  territory,  and  not  appear 
as  such  witness.  This  court  refused  a  writ 
of  habeas  corpus  to  review  his  commitment 
for  contempt  when  the  trial  court  had  juris- 
diction. In  Re  Kdlsey,  43  Pac.  106,  decided 
at  the  last  December  term,  this  court  re- 
fused a  writ  of  habeas  corpus  to  the  relator, 
who  was  adjudged  guilty  of  contempt  by 
the  trial  court  for  refusing  to  pay  a  month- 
ly allowance  and  costs  of  the  proceeding 
pending  divorce  proceedings,  and  before 
judgment;  the  court  holding  that  the  order 
of  conviction  was  an  Interlocutory  order 
made  i>endente  lite,  and  not  a  final  juug- 
ment,  from  which  an  appeal  would  lie.  In 
Ex  parte  Whltmore,  9  Utah,  441,  35  Pac.  624, 
this  court  held  that  an  appeal  would  not  lie 
from  an  order  adjudging  the  appellant  guilty 
of  contempt  and  imposing  a  fine  for  will- 
fully and  contemptuously  violating  the  de- 
cree and  Injunction  of  the  court  in  removing 
a  measuring  box  placed  In  the  channel  of  a 
stream  for  the  purpose  of  measuring  and  di- 
verting the  water  of  the  stream  for  irriga- 
tion purposes,  in  direct  violation  and  diso- 
bedience of  such  injunctional  order,  holding 
this  to  be  a  criminal  contempt,  and  therefore 
the  order  of  conviction  was  not  appealable. 
In  this  case  the  court  carefully  examined 
and  discussed  the  question  of  civil  and  crim- 
inal contempt,  holding  that  the  proceedings 
In  the  case  which  culminated  in  the  convic- 
tion and  fine  appealed  from  were  for  a  crim- 
inal contempt  and  were  not  instituted  to  be- 
stow the  damages  to  be  recovered  for  the  in- 
jury complained  of  upon  the  injured  party, 
because  his  rights  had  been  infringed  upon, 
but  that  the  proceeding  had  been  brought 
In  the  name  of  the  people,  for  the  purjiwse 
of  pnnlshing  the  party  who  had  contemptu- 
ously disobeyed  and  violated  the  direct  or- 
der and  command  of  the  court;  that  the  in- 
jured party  obtained  no  pecuniary  benefit 
from  the  order  of  conviction,  and  that  If  be 
had  any  remedy  for  damages.  It  was  not 
under  this  proceeding;  that  the  fine,  if  paid, 
would  go  to  the  territory,  and  not  to  the  in- 
jured party.  The  court  said:  "The  act  re- 
strained had  been  done,  and  it  was  out  of 
the  power  of  the  petitioner  to  undo  it  The 
water  had  been  appropriated  by  him,  and 
the  measuring  box  bad  been  taken  away  and 
destroyed,  in  violation  of  the  express  order 
and  command  of  the  court  The  main  ob- 
ject of  the  proceeding  was  to  vindicate  the 
authority  of  the  court  Where  the  contempt 
is  such  that  it  results  In  a  violation  of  the 
rights  of  the  public  or  of  the  rights  of  an  indi- 
vidual, which  have  been  adjudicated  and  fixed 
by  the  court,  and  a  punishment  la  Imposed  in 
the  interest  of  public  justice,  and  not  in  the 
Interest  of  any  individual  litigant  as  a  money 
indemnity,  the  offense  is  necessarily  of  a  pub- 
lic or  criminal  nature,  and  Is  clearly  covered 
and  made  punishable  by  our  statutes  as  a 
public  ofTense.  In  such  cases.  If  a  fine  Is 
Imposed,  Its  limit  Is  fixed  and  determined  by 
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the  statate,  and  is  not  fixed  by  the  injury 
demanded  or  sustained  by  tlie  Individual  In- 
jured. Tlie  proceeds,  when  collected,  go  into 
the  public  treasury,  and  not  for  the  benefit 
of  the  party  injured."  The  contempt  caa- 
sisted  in  doing  a  forbiddeh  act,  that  was  not 
only  injurious  to  the  opposite  party,  but  was 
a  contemptuous  violation  of  the  express 
commands  of  the  court.  The  process  was 
therefore  criminal  in  its  nature,  and  the  con- 
viction was  properly  followed  by  fine  and 
costs  that  did  not  exceed  the  sum  that 
the  court  was  authorized  to  impose,  under 
Gomp.  Laws  Utah  1888,  i  3821,  subd.  5,  and 
section  3880.  The  fine  is  a  punishment,  and 
not  an  indemnity;  and,  if  imprisonment  Is 
also  Imposed,  it  is  in  the  interest  of  public 
justice,  and  becomes  a  penalty,  and  In  no 
way  becomes  an  indemnity  to  the  individual 
injured.  People  v.  Court  of  Oyer  and  Termi- 
ner, 101  N.  Y.  248,  4  N.  E.  259;  State  v. 
Davis  (N.  D.)  61  N.  W.  942;  State  v.  Giles, 
10  Wis.  101;  In  re  Murphey,  39  Wis.  286. 
In  discussing  the  same  subject,  this  court 
said:  "There  Is  another  class  of  contempt 
proceedings,  which  are  purely  remedial  Id 
their  character.  This  class  embraces  such 
contempt  proceedings  as  were  resorted  to  by 
a  successful  litigant  in  equity  to  secure  the 
fruits  of  his  litigation  In  case  of  the  refusal 
of  the  defeated  party  to  obey  the  order  or  de- 
cree made  in  such  action.  Sueh  a  proceed- 
ing, while  in  form  a  contempt  proceeding, 
was  never  instituted  primarily  to  vindicate 
the  court's  authority,  but  for  the  sole  pur- 
pose of  giving  the  successful  suitor  the 
fruits  of  his  litigation."  It  is  true  that 
many  states  have  enacted  statutes  regulat- 
ing proceeding^  as  for  contempt  in  civil 
cases,  and  the  decisions  upon  the  subject  'are 
somewhat  conflicting,  and  almost  irreconcila- 
ble. Upon  this  subject  the  supreme  court  of 
Nevada,  in  PhilUps  v.  Welch,  11  Nev.  187, 
says:  "If  the  contempt  consists  in  the  refus- 
al of  a  party  to  do  something  for  the  benefit 
or  advantage  of  the  opposite  party  which 
Is  ordered  to  be  done,  the  process  is  civil, 
and  he  stands  committed  until  he  complies 
with  the  order.  The  order  in  such  cases  is 
not  punitive,  but  coercive.  If,  on  the  other 
hand,  the  contempt  consists  in  the  doing  of 
a  forbidden  act  injurious  to  the  opposite 
party,  the  process  is  criminal,  and  conviction 
Is  followed  by  a  penalty  of  fine  or  impris- 
onment, or  both,  which  is  purely  punitive. 
In  the  former  case  the  private  party  alone 
Is  Interested  in  the  eni^orcement  of  the  or- 
der; and,  the  moment  he  Is  satisfied,  the 
imprisonment  terminates.  In  the  latter  case 
the  state  alone  is  Interested  in  the  enforce- 
ment of  the  penalty.  It  is  true  the  private 
party  receives  an  incidental  advantage  from 
the  infliction  of  the  penalty,  but  it  is  the 
same  sort  of  advantage  precisely  which  ac- 
crues to  the  prosecuting  witness  in  a  case 
of  assault  and  battery,  the  advantage  being 
that  the  punishment  operates  in  terrorem, 
and  bg  that  means  has  a  tendency  to  prevent 


a  repetition  irf  the  offense.  The  principle 
of  distinction  between  the  civil  and  crlmioal 
processes  for  contempt  here  indicated,  though 
not  expressly  recognized  in  any  of  the  cases 
that  have  fallen  under  our  observation,  is 
entirely  consistent  with  all  the  decisiona. 
and  is  the  only  means  of  rendering  them 
consistent  with  each  other.  It  may  there- 
fore be  considered  established  by  them." 
Rap.  Contempt,  H  21,  22.   ■ 

From  a  careful  inspection  of  the  anthorl- 
tlee,  it  is  evident  that  a  clear  distinction  ex- 
ists, both  upon  principle  and  authority,  be- 
tween that  class  of  cases  where  it  is  sought 
to  vindicate  the  authority  or  dignity  of  the 
court,  or  where  the  contempt  consists  in  the 
doing  of  a  forbidden  act.  Injurious  to  the 
opposite  party,  wherein  the  process  is  crim- 
inal or  of  a  criminal  nature,  and  wherein 
conviction  to  followed  by  a  penalty  of  fine 
or  imprisonment,  or  both,  which  to  merel; 
punitive,  and  that  othier  class  of  contempts 
where  the  proceeding  is  remedial,  and  in- 
tended for  the  beneUt  of  the  opposite  party, 
to  compel  the  doing  or  omission  to  do  an  act 
necessary  to  the  administration  of  justice  io 
enforcing  some  private  right  In  a  civil  pro- 
ceeding. Thto  distinction  t)etween  civil  and 
criminal  contempt  is  recognized  In  the  fol- 
lowing cases:  Lester  v.  People  (IlL  Sup.)  37 
N.  B.  1004;  Lester  v.  Berkowitz,  125  IlL  307, 
17  N.  B.  706;  Howard  v.  Durand,  36  Ga. 
346;  Crook  v.  People,  16  la  534;  PhllUpa  v. 
Welch,  11  Nev.  187;  Tome's  Appeal,  50  Pa. 
St  285;  Cobb  v.  Black,  34  Ga.  162;  Havrle; 
V.  Bennett,  4  Paige,  163;  Androscoggin  & 
K.  B.  Co.  V.  Androscoggin  R.  Co.,  48  Me.  382; 
State  V.  Knight  (8.  D.)  54  N.  W.  412;  Bulil 
V.  Buhl,  24  W.  Va.  279;  Buck  v.  Buck,  00 
lU.  106;  Bobbins  v.  Gorham.  25  N.  T.  5S8; 
People  V.  Dlisdrich,  141 IIL  669,  30  N.  B.  103S. 
In  the  case  of  Lester  v.  People  (Bl.  Sup.)  37 
N.  B.  1004,  the  court  said:  "When  the  con- 
tempt consists  of  something  done  or  omitted 
in  the  presence  of  the  court,  tending  to  Im- 
pede or  Interrupt  its  proceedings  or  lessen 
its  dignity,  or,  out  of  its  presence.  In  disre- 
gard or  abuse  of  its  process,  or  in  doing  some 
act  injurious  to  a  party  protected  by  tbe 
order  of  the  court,  which  has  been  forbid- 
den by  ite  order,  the  proceeding  is  punitive, 
and  is  inflicted  by  way  of  puntohment  for  tbe 
wrongful  act,  and  to  vindicate  the  authority 
and  dignity  of  the  people,  as  represented  In 
and  by  their  judicial  tribunals.  In  "uch  cas- 
es, although  the  application  for  ..ttacbmaiti 
when  necessary  to  be  made,  may  be  made 
and  filed  in  the  original  cause,  the  contempt 
proceedlag  will  be  a  distinct  case,  criminal 
in  its  nature,  and  may  properly  be  docketed 
and  carried  on  as  such,  and  the  Judgment  en- 
tered therein  will  exhaust  the  power  of  the 
court  to  further  puntoh  for  the  same  act  and 
offense.  Bx  parte  Kearney,  7  Wheat.  42; 
Cartwright's  Case,  114  Mass.  238;  New  0^ 
leans  v.  Steamsh^  Co.,  20  WaU.  392;  Ingra- 
ham  V.  People,  9i  ni.  428.  Cases  of  that 
character  are  clearly  dlBttngulBhttMe  from 
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cases  where  a  party  to  a  cItU  suit,  havlug 
tbe  right  to  demand  that  the  other  party  do 
aome  act  for  his  benefit  and  to  his  advantage 
in  the  litigation,  obtains  an  order  of  the 
court  commanding  It  to  be  done;  and,  upon 
refnsal,  the  coijit,  by  way  ot  ezecntion  of 
Its  order,  proceeds  as  If  for  contempt,  for 
tlte  purpose  of  advancing  tbe  dvU  remedy 
of  the  other  party  to  the  suit  In  this  class 
of  cases,  wbUe  the  authority  of  the  court  will 
be  incidentally  vindicated,  its  power  has  been 
called  into  exercise  for  tbe  benefit  of  a  pri- 
vate litigant,  and  not  in  the  public  interest, 
or  to  vindicate  any  public  right,  and  tbe 
proceeding  is  regarded  as  coercive  merely. 
In  People  v.  Court  of  Oyer  &  Terminer,  101 
N.  T.  247.  4  N.  B.  258,  the  court  say:  If  im- 
prisonment is  ordered,  it  is  awarded,  not  as 
punishment,  but  as  a  means  to  an  end, 
and  that  end  the  benefit  of  the  suitor  In  some 
act  or  omission  compelled,  which  is  essential 
to  hl8  particular  rights  of  person  or  property. 
*  *  *  If ,  in  this  class  of  cases,  there  exist 
traces  of  vindication  of  public  authority, 
they  are  faint,  and  are  utterly  lost  in  the 
characteristic,  which  is  strongly  predomi- 
nant, of  protection  to  private  rights  imper- 
iled, or  Indemnity  for  such  rights  defeated.'  " 
Lester  v.  People  (lU.  Sup.)  37  N.  E.   10O4. 

In  the  light  of  these  authorities,  and  those 
frozn  our  own  court  upon  the  subject,  which 
are  entirely  consistent  therewith,  we  must 
hold  that  the  order  to  pay  alimony  and  costs 
in  this  case  was  a  proceeding  remedial  In  Its 
'  nature,  and  Intended  for  the  benefit  and  ad- 
vttatHge  at  the.  respondent,  to  compel  the  do- 
ing of  an  act  necessary  and  proper  in  the 
administration  ,of  Justice  la  the  enforcement 
of  a  private  right,  decreed  in  a  civil  proceed- 
ing for  ber  benefit,  and  that  an  appeal  lies 
from  such  order.  On  the  subject  of  this  be- 
ing an.  appealable  order,  see  People  v.  O'Nell, 
47  OaL  -009;  Sx  parte  Hollis,  59  Cal.  405; 
Hayne,  New  Trials  &  App.  p.  5S4,  f  196; 
Comp.  Laws  Utah,  1888  H.3G32-3635;  State 
T.  Knlsbt  (9.  D.)  54  N.  W.  412. 

This  proceeding  was  commenced  after  de- 
cree allowing  alimony,  and  after  the  time 
had  expired  for  an  appeal  from  tbe  Judg- 
ment in  the  original  case.  The  record  shows 
that  prior  to  the  commencement  of  these  pro- 
ceedings, la  Ap^l,  1892,  tl^e  respondent  had 
agreed  to  receive  1500  in  full  for  ber  Interest 
In  ber  husband's  property,  etc.  This  sum 
was  subsequently  paid  from  the  sale  of  a 
lionse  and  lot  held  as  a  homestead.  The  ap- 
pellant contends  that  this  wfis  a  settlement 
of  all  claims  for  alimony  and  support  of  the 
wife  and  minor  child.  The  testimony  in  the 
case  tends  to  show,  although  there  is  some 
conflict,  that,  after  the  divorce  proceedings, 
were  commenced,  the  appellant  agreed  to  pay 
the  sum  afterwards  allowed  as  alimony. 
Tbe  decree  was  granted  allowing  alimony, 
apd  was  not  appealed  from.  The  coyrt,  ou 
application,  on  a  full  hearing,  refused  to  mod- 
1^  tills  decree,  as  would  have  been  allowable 
under  section  2C0S,  Comp.  Law*  Utah  1888. 


We  see  no  good  reason  for  disturbing  aucb 
order. 

The  question  of  the  ability  of  the  appellant 
to  pay  was  a  question  of  fact,  to  be  (deter- 
mined by  tbe  court  making  the  order.  Upon 
the  evidence  presented  upon  that  hearing, 
the  court  found  that  he  was. able  to  comply 
with  tbe  order,  and  be  was  found  guilty  of 
contempt  in  refusing  to  comply  with  it  Kx 
parte  Gottrell,  69  Cat.  418.  We  think  such 
fin'^lng  is  supported  by  the  evidence.  Any 
man  attaining  his  majority,  who  voluntarily 
enters  into  the  marital  relation,  should  be 
willing  to  assume  those  ordinary  and  rea- 
sonable obligations  of  a  husband  which  nat- 
urally follow  and  attend  such  relation. 
These  duties  of  the  husband  require  him  to 
INrovide  the  wife  and  children  with  a  rear 
sonable  and  suitable  maintenance  diurlng  the 
continuance,  of  that  relation;  and,  in  case 
of  separation  and  divorce  occasioned  by  his 
own  fault,  he  should  not  complain  that,  the 
duties  SQ  assumed  should  remain  a  continu- 
ing obligation  upon  his  part. 

UiKtn  the  record  as  presented,  we.  find  no. 
reversible  error.  The  Judginent.and  orders 
of  tbe  district  court  are  affirmed,  witb  costs, 

ZANSi,  a  J.,  apd  TOUKQ,  J„  colour. 


KRAN7K:  T.    BIO    OBANDB    WBSTPBRN' 

BY.  GO. 

(Supreme  Oooct  of  Utah.     Jan.  30,  1898.) 

APPBAL — DI81II88AL. 

An  appeal  from  a  Jodgment  or  order 
which  the  district  court  entered  in  exact  ac- 
cordance with  the  mandate  of  this  court  upon  a 
previous  appeal  will  be  dismiBsed  upon  motion 
of  the  appellee. 
(Syllabas  by  tbe  Court.) 

Appeal  from  district  court.  Third  district; 
before  Justice  S.  A.  Merrltt. 

Action  by  Joseph  Krantz  against  the  Rio 
Grande  Western  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Dis- 
missed. 

Bennett,  Marshall  &  Bradley,  for  appellant 
C.  8.  Varian  and  E.  W.  Taylor,  for  respond- 
ent. 

BABTCH,  J.  This  action  was  brought  in 
the  court  below  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained 
by  the  wrongful  acts  of  the  servants  of  the 
defendant  company.  Tbe  complaint  contain- 
ed two  counts,  and  at  the  trial  the  court  di- 
rected a  verdict  to  be  given  for  the  defendant 
on  the  first  count;  and,  the  cause  having 
been  submitted  to  the  Jury  on  tbe  second 
count  a  verdict  was  returned  for  the  plain- 
tiff. The  defendant  thereupon  moved  the 
court  for  a  new  trial  on  the, second  cau^e  of. 
action,  which  uiption  w^s  giranted.  Tl;ie  plain- 
tiff then  appealed,  from  the  action  of  the 
court  directing  a  verdict  for  the  defendant  on. 
the  first  cou^t,.  an4  al/sq  /rom-  ti)ie  order  grant- 
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Ing  a  new  trial  on  the  second,  and  tb«  ap- 
pellate court  affirmed  the  action  of  the  lower 
court  on  the  first,  and  reversed  Its  order 
granting  a  new  trial  on  the  second  count,  and 
ordered  the  original  Judgment  to  be  reinstat- 
ed. In  pursuance  of  the  mandate  of  the  ap- 
pellate court,  said  Judgment  was  reinstated, 
and,  from  the  Judgment  so  entered,  the  de- 
fendant prosecuted  this  appeal,  which  Is  now 
being  considered,  on  motion  to  dismiss,  on 
the  ground  that  it  Is  substantially  a  second 
appeal  on  the  same  state  of  tacts. 

The  only  material  question  raised  by  this 
motion  Is  whether,  onder  the  drcumstancea 
apparent  from  the  record  In  this  case,  an  ap- 
peal will  lie  from  a  Judgment  entered  In  pur- 
suance of  the  mandate  of  the  appellate  court 
Counsel  for  the  appellant  contend  that  this 
appeal  Is  proper  because  the  former  one  waa 
simply  from  an  order  granting  a  new  trial, 
and  not  firom  the  Judgment  which  was  vacat- 
ed by  said  order;  that,  after  the  original 
Judgment  was  reinstated,  it  was  subject  to 
appeal,  to  present  questions  which  could  not 
be  raised  on  the  appeal  from  the  order  grant- 
ing a  new  trial;  and  that  the  defendant  had 
no  previous  opportunity  to  appeal  from  the 
Judgment  We  think  the  position  assumed 
by  the  appellant  is  not  well  taken.  It  had  an 
opportunity  to  ai^eal  from  the  Judgment  In 
the  first  Instance,  and  all  the  matters  of  which 
it  now  complains  could  have  been  reviewed. 
Instead  of  that.  It  moved  for  a  new  trial, 
which  was  granted,  and  then  the  respondent 
herein  api)ealed.  That  appeal  brought  up  the 
entire  record  for  examination,  and,  with  that 
record  before  It,  the  appellate  court  had  pow- 
er to  consider,  not  only  questions  respectlAg 
the  rulings  of  the  court,  made  in  the  course 
of  the  trial,  but  also  to  consider  the  question 
whether  or  not  the  verdict  was  excessive. 
Comp.  Laws  Utah,  i  3400.  WhUe  It  Is  true, 
as  a  general  rule,  that  questions  respecting 
the  sufficiency  of  the  complaint  cannot  be 
considered  by  the  court  on  motion  for  a  new 
trial,  nor  on  an  appeal  from  an  order  granting 
a  new  trial,  because  such  questions  are  not 
comprehended  in  the  statutory  ground  for 
such  motion  (Comp.  Laws  Utah  1888,  supra; 
Jacks  V.  Buell,  47  Cal.  162;  Mason  v.  Austin, 
46  Cal.  385),  still.  If  the  appellant  herein  seri- 
ously doubted  the  sufficiency  of  the  complaint, 
it  could  have  been  tested,  and  all  the  points 
now  Insisted  upon  could  have  been  consider- 
ed, by  an  appeal  from  the  Judgment,  instead 
of  a  motion  for  a  new  trial.  The  atteuy)t 
now  to  present  them  for  review,  on  appeal 
from  the  Judgment  which  was  entered  in  pur- 
suance of  the  mandate  of  the  appellate  court, 
must  fall,  because  it  is,  In  effect,  an  appeal 
from  our  own  Judgment.  In  deciding  this 
case  on  the  former  appeal,  this  court  said: 
"We  are  of  the  opinion  from  this  record  that 
the  appellant  is  entitled  to  recover  from  the 
railroad  company,  and  are  not  disposed,  and 
do  not  find  It  necessary,  to  put  him  to  the  ex- 
pense and  trouble  of  a  new  trial.  •  •  •  The 
judgment  upon  the  verdict  as  to  the  first 


count  is  affirmed,  and  the  order  granting  a 
new  trial  as  to  the  second  count  is  reversed, 
and  the  original  Judgment  upon  the  verdict 
reinstated  as  of  April  28,  1894,  the  date  of  the 
original  entry."  This  court  had  the  right  to 
direct  the  lower  court  to  enter  a  proper  judg- 
ment or  ordo*  (Comp.  Laws  Utah  1888,  i 
3006);  and,  while  the  last  sentence  quoted  is 
not  strictly  in  the  form  of  a  direction,  still,  we 
think,  it  amounts  to  that,  and  it  appears  that 
the  judgment  was  entered  by  the  trial  court 
precisely  in  accordance  wiUi  our  mandate. 
All  the  alleged  errors  now  complained  of  oc- 
corred  during  the  proceedings  of  the  trial 
court  before  the  motion  for  a  new  trial  was 
heard,  and  there  Is  no  qnestlon  made  as  to 
any  errors  having  been  committed  In  the  pro- 
ceedings subsequent  to  the  mandate.  Nor  are 
we  asked  to  review  such  proceedings.  It  is 
evident  that  this  is  an  attempt  to  have  an- 
other review  of  the  rights  of  the  parties,  od 
the  same  record  which  was  reviewed  on  tbe 
former  appeal,  when  it  was  held  that  tbe 
plaintiff  bad  the  right  to  recover.  Under  such 
circumstances,  an  appeal  from  a  judgment 
entered  by  an  Inferior  court  in  pursuance  of 
a  mandate  of  the  appellate  court  cannot  be 
sustained;  and  this  rule  is  not  only  in  ac- 
cordance with  authority,  but  is  founded  on 
reason  and  justice,  for,  if  successive  appeals 
were  allowed  on  the  same  state  of  the  record, 
there  would  be  no  end  to  litigation  and  ap- 
peals, and  the  courts  themselves  could  be 
turned  Into  Instruments  of  injustice  by  an  ob- 
stinate litigant.  In  Stewart  v.  Salamon,  97 
U.  S.  361,  where  a  decree  had  been  entered  by 
the  circuit  court  in  accordance  with  the  man- 
date of  the  supreme  court  of  the  United 
States,  and  an  appeal  taken  therefrom,  in  dis- 
missing the  appeal  the  supreme  court  speak- 
ing though  Mr.  Chief  Justice  Waite,  said: 
"An  appeal  will  not  be  entertained  by  this 
court  from  a  decree  entered  in  the  circuit  or 
other  inferior  court  in  exact  accordance  with 
our  mandate  upon  a  previous  aH>eal.  Such 
a  decree,  when  entered,  is  in  eflGect  our  de- 
cree, and  the  appeal  would  be  froin  ourselves 
to  ourselves.  If  such  an  appeal  is  taken,  how- 
ever, we  will,  upon  the  application  of  the  ap- 
pellee, examine  the  decree  entered,  and,  if  if 
conforms  to  the  mandate,  dismiss  the  case, 
with  costs.  If  It  does  not  the  case  will  be 
remanded,  with  appropriate  directions  for  the 
correction  of  the  error."  Roberts  v.  Cooper, 
20  How.  467,  480;  Humphrey  v.  Baker,  103 
U.  S.  736;  State  v.  LeveUe,  38  S.  O.  216,  IG 
8.  B.  717,  and  17  S.  E.  30;  Zimmerman  v. 
Turner,  24  Wis.  483;  Mackall  v.  Richards. 
116  U.  S.  45,  6  Sup.  Ct  234;  Smelting  Ca  v. 
Billings,  IBO  U.  S.  31,  14  Sup.  Ct  4;  Smitli 
V.  Shaffer,  60  Md.  132;  Martin  v.  Piatt  131 
N.  Y.  641,  30  N.  B.  565.  Examining  the  rec- 
ord for  the  purposes  of  this  motion,  we  see 
no  error  which  would  entitle  the  appellant 
herein  to  be  heard  on  this  appeaL  The  ap- 
peal is  therefore  dismissed. 

ZANE,  C.  J„  and  MINER,  j.,  concur. 
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PEOPLE  ex  rel.  PACE  ▼.  VAN  TASSBU 
(Sapreme  Ckiort  of  Utah.    Feb.  8,  1896.) 

JUBTICB  or  TB>    PbACB  —  RlQDIBIHS    DlPOSIT   OT 

JuBT  Fass— Mandamds. 

1.  Oomp.  LawE  Utah,  1876,  {  1091,  was  not 
repealed  by  the  Code  of  Oivil  Procedare  of 
1884;  "and  a  justice  of  the  peace  should  require 
a  party  demanding  a  jury  to  deposit  the  fees 
to  which  they  may  oe  entitled. 

2.  If  a  justice  of  the  peace  refuses  to  try 
a  case  of  which  be  has  jurisdiction,  because  the 
plaintiff  refuses  to  deposit  the  fees  of  the  jurors 
summoned  at  the  instance  of  the  defendant,  a 
writ  of  mandate  will  issue  to  compel  him  to  try 
it,  though  he  may  have  entered  a  judgment  of 
dismissaL 

(Syllabus  tiy  the  Court.) 

Appeal  from  district  court.  First  district; 
before  Justice  H.  W.  Smith. 

Application  for  mandamus  by  the  people, 
on  the  relation  of  William  J.  Pace,  against 
James  D.  Van  Tassel.  Petition  denied,  and 
relator  appeals.     Reversed. 

W.  I.  Snyder  and  Blsmark  Snyder,  for  ap- 
pellant. Wm.  Buys  and  Warner  &  Enlgbt, 
for  respondent. 

ZAKE,  G.  J.  This  Is  an  appeal  by  the  re- 
lator from  a  Judgment  of  the  district  court 
denying  bis  petition  for  a  writ  of  mandate. 
He  assigns  aa  error  the  rollng  of  the  court 
sastainlng  a  demurrer  to  his  petition  on  the 
ground  that  It  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  It  appears 
from  the  petition  that  the  plalntltT  advanced 
$10,  the  Slim  demanded,  and  commenced  suit 
against  one  Parley  Neely,  In  the  court  of 
whicb  the  respondent  was  Justice,  and  of 
which  the  Justice  had  Jurisdiction;  that  a 
Jury  was  summoned  at  the  request  of  the 
defendant  hi  the  case;  that  before  commen- 
cing the  trial  the  Justice,  on  motion  of  de- 
fendant, ordered  the  plalntlfl  to  deposit  the 
fees  of  the  jury;  that  he  declined  to  do  so, 
and  insisted  upon  a  trial;  that  the  Justice 
refused  to  tiy  the  case,  and  dismissed  it, 
against  plaintlfTs  protest  This  statement 
presents  for  our  consideration  and  decision 
the  question,  was  the  Justice  authorized  to 
require  the  plaintiff  to  pay  the  fees  of  the 
Jury  summoned  upon  the  demand  of  the  de- 
fendant in  the  case?  Oomp.  Laws  Utah, 
1876.  8  1091,  provides  that,  "before  any  party 
before  a  Justice  is  entitled  to  a  Jury,  the 
party  demanding  the  Jury  shall  deposit  the 
fees  to  which  they  will  be  entitled,  and  the 
same  shall  be  included  In  the  Judgment  as 
part  of  the  costs  to  be  received  if  adjudged 
against  the  party  who  did  not  advance 
them."  This  section  made  It  the  duty  of  the 
magistrate,  before  Issuing  the  venire,  to  re- 
quire the  party  demanding  the  Jury  to  ad- 
vance their  fees.  It  did  not  authorize  him 
to  require  the  opposite  party  to  pay  them 
before  trial.  But  the  defendant  insists  that 
the  foregoing  section  was  repealed  by  sec- 
tion 817  of  the  Code  of  Civil  Procedure,  ap- 
proved March  13,  1884  (being  section  3628 
of  the  Compfled  Laws  of  Utah,  1888),  viz. 
T.48F.no.5 — 40 


"Justices  of  the  peace  may  in  all  cases  re- 
quire a  deposit  of  money,  or  an  undertaking 
as  security  for  costs  before  issuing  sum- 
mons." The  relator  complied  with  this  sec* 
tlon,  by  depositing  the  sum  demanded  by  th» 
Justice,  which  was  more  than  should  have 
been  demanded.  The  Code  of  Civil  Proce- 
dure makes  no  provision  for  the  advancement 
of  Jury  fees  by  either  party,  when  one  Is 
summoned.  Section  14.  same  Code  (section 
2998,  Comp.  Laws  1888),  declares  that  "no 
statute,  law  or  rule,  is  continued  in  force 
because  it  Is  consistent  with  the  provisions 
of  this  Code  on  the  same  subject;  but  In  all 
cases  provided  for  by  this  Code,  all  statutes, 
laws  and  rules,  heretofore  In  force  In  this 
territory,  whether  consistent  or  not  with  the 
provisions  of  this  Code,  unless  expressly  con- 
tinued In  force  by  It  are  repealed  and  abro- 
gated." This  section  declares  that  the  pro- 
visions of  the  Code  do  not  continue  in  force 
provisions  of  a  former  law  on  the  same  sub- 
ject, and  that  provisions  of  existing  laws  are 
repealed,  so  far  as  the  0>de  makes  provi- 
slcHi  on  the  same  subject,  unless  expressly 
continued  in  force.  While  ithe  section  of  the 
Code  referred  to  authorizes  the  Justice  to  re-' 
quire  a  deposit  of  money  or  an  undertaking 
before  Issuing  summons,  it  makes  no  provi- 
sions for  the  payment  in  the  first  Instance 
of  Jury  fees  by  the  plaintiff,  when  the  Jury 
is  demanded  by  the  defendant.  If,  upon  a 
continuance,  or  upon  trial,  costs  should  be 
taxed  against  plaintiff,  the  jury  fees  should 
be  included.  We  have  also  been  referred 
to  section  1288  of  the  same  Code  (section 
3982,  Comp.  Laws  1888),  viz.  "AH  acts,  and 
parts  of  acts.  In  contravention  of  this  Code 
are  hereby  repealed."  We  have  already  seen 
that  section  1091  is  not  repugnant  to  the 
Code  of  Civil  Procedure.  The  Justice  should 
have  required  the  party  demanding  the  Jury 
to  advance  the  fees.  He  had  no  right  to 
refuse  to  try  the  case  because  the  plaintiff 
would  not  deposit  them.  It  was  the  plain 
duty  of  the  Justice  to  try  the  case,  and  be 
had  no  legal  right  to  arbitrarily  refuse  to 
do  so. 

The  respondent  insists  that  the  writ  of 
mandate  could  not  issue,  because  the  plain- 
tiff might  have  appealed  from  the  order  of 
dismissal.  Comp.  Laws  1888,  |  3731,  pro- 
vides that  "this  writ  must  be  Issued  in  all 
cases  where  there  is  not  a  plain,  speedy  and 
adequate  remedy  in  the  ordinary  course  of 
law."  For  causes  of  action  within  the  Ju- 
risdictl<m  of  a  Justice  of  the  peace,  that 
court  furnishes  a  more  speedy,  simple,  in- 
expensive, and  convenient  remedy  than  the 
district  coart  Such  courts  are  especially 
convenient  and  inexpensive  for  parties  resid- 
ing in  precincts  remote  from  the  place  of 
holding  the  district  court  Upon  such  con- 
siderations. Justices'  courts  are  provided  in 
the  various  precincts  of  the  county,  and  any 
person  having  a  cause  of  action  within  a 
Justice's  Jurisdiction,  against  a  resident  of 
his  precinct,  may  have  It  tried  in  a  Justice's 
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conrt  therein,  nnless  removed  In  pnmianoe 
'of  law:   and  such  Justice  baa  no  discretion 
to  refuse  such  trial  withont  reason  sufficient 
In  law. 

We  are  of  the  opinion  that  the  court  below 
erred  in  sustaining  the  demurrer  to  the  re- 
lator's petition.  The  judgment  appealed 
from  is  reversed,  and  the  cause  is  remanded, 
with  directtons  to  the  district  court  to  set 
aside  the  order  sustaining  the  demurrer  to 
the  petition  and  altemative  writ,  and  to 
overrule  said  demurrer.  Costs  are  awarded 
against  the  reiqmndent. 

BAATOH  and  MINER,  JJ.,  concur. 


OIIiL  V.  HEOHT. 

(Supreme  Conrt  of  Dtah.     Feb.  8,  1896.) 

Nbw  Tkiait— Assionmsnts  of  Ebbob — AiiBiri>- 

MBKT. 

1.  Assignments  and  specificationB  of  error 
are  an  caaential  part  of  the  statement  on  mo- 
tion for  a  new  trial,  and,  if  omitted,  the  conrt 
vaaj  disregard  the  statement  on  the  hearing  of 
the  motion,  under  Comp.  Laws  1888,  f  3402, 
MuM.  3. 

2.  The  trial  court  haa  a  discretion  to  allow 
Amendments,  by  adding  assignments  and  spec- 
ifications of  error  to  the  statement;  and  the  re- 
fusal to  allow  such  amendment  is  not  an  abuse 

•of  sadi  discretion,  in  a  case  snch  as  is  presented 
bj  this  record. 

(S7llabu8  bj  the  Court.) 

Appeal  from  district  court,  Fourth  district; 
before  Justice  H.  W.  Smith. 

Action  by  J.  D.  Oill  against  Charles  Hecht 
Judgment  for  plaintiff.  Motion  for  new  trial 
denied,  and  defendant  appeals.    Dismissed. 

Maglnnls  &  Weber,  for  appellant  Evans 
A  Rogers,  E.  M.  Allison,  Jr.,  and  A.  O.  Horn, 
for  respondent. 

MINER,  J.  This  action  was  brought  by  the 
respondent  to  recover  from  the  appellant  a 
commission  upon  an  alleged  contract  between 
the  parties,  wherein  It  is  alleged  that  appel- 
lant agreed  to  pay  respondent  $1,000  in  the 
event  that  respondent  could  efFect  a  certain 
trade  and  exchange  of  real  estate  belonging 
to  the  appellant.  In  Colorado,  for  certain  lands 
In  the  city  of  Ogden,  Utah.  The  exchange 
was  perfected,  and,  upon  refusal  of  appellant 
to  pay  the  commission,  this  action  was 
brought.  The  case  was  tried  before  a  Jury, 
and  recovery  had  for  the  contract  price  and 
Interest. 

Upon  the  argument  of  the  motion  for  a  new 
trial,  respondent's  counsel  objected  to  the 
hearing  of  said  motion  on  the  ground  that  no 
assignments  or  speciflcations  of  error  In  law 
occurring  at  the  trial,  and  excepted  to  by 
the  appellant,  were  designated  or  pointed  out 
in  the  statement.  Thereupon  appellant's  coun- 
sel orally  moved  the  court  to  permit  an  amend- 
ment to  the  statement,  by  Incoriwratlng  there- 
in his  specification  of  errors,  which  he  claim- 
ed were  Inadvertently  omitted.  The  court  de- 
nied the  motion,  disregarded  the  statement. 


and  overruled  the  motion  for  a  new  triaL  The 
notice  of  intention  to  move  for  a  new  trial 
only  embraced  the  general  grounds:  First,  in- 
sufficiency of  the  evidence  to  Justify  the  ver- 
dict; second,  errors  at  law  occurring  at  the 
trial,  and  excepted  to  by  appellant  Subdiri- 
slon  3,  {  8402,  Comp.  Laws  1888,  provides 
that:  "When  the  ncitlce  of  motion  designates 
as  the  ground  of  the  motion,  the  insufficiency 
of  the  evidence  to  Justify  the  verdict,  or  oth- 
er decision,  the  statement  shall  specify  the 
particular  in  which  such  evidence  is  alleged 
to  be  insufficient"  "When  the  notice  desig- 
nates as  the  grounds  of  the  motion,  errors  in 
law  occurring  at  the  trial,  and  excepted  to 
by  the  moving  party,  the  statement  shall  spec- 
Uy  the  particular  errors  upon  which  the  par- 
ty will  rely."  "If  no  such  specification  be 
made,  the  statement  shall  be  disregarded  on 
the  hearing  of  the  motlcai."  ^jedflcations  of 
errors  are  an  essential  part  of  the  statement 
on  motion  for  a  new  trial.  In  all  cases  where 
the  notice  designates  the  grounds  of  the  mo- 
tion, under  the  statute  above  quoted;  and 
courts  have  uniformly  held  that  a  statement 
in  which  the  assignment  or  specification  of  er- 
rors is  omitted  should  be  disregarded  upon 
the  hearing  of  the  motion  for  a  new  trial 
Barstow  V.  Newman.  34  OaL  90;  Patridge  v. 
City  of  San  Francisco,  27  CaL  416;  Richard- 
son V.  Eier,  87  Cal.  263;  Haynes,  New  Trials 
&  App.  417-422;  Green  v.  Kllley,  38  CaL  201. 
We  are  of  the  opinion  that  the  trial  court, 
upon  a  proper  showing,  had  the  discretionary 
power  to  allow  the  amendment  proposed,  un- 
der section  8256,  Comp.  Laws  1888;  but  we 
do  not  hold  that  the  failure  of  the  trial  court 
to  exercise  such  discretion  and  grant  the  mo- 
tion to  amend  was  such  a  gross  abuse  of  dis- 
cretion as  to  warrant  the  int^ference  of  this 
court  in  such  a  case  aa  is  presented  by  the 
record.  The  record  presents  no  case  for  iu 
to  review.  The  appeal  in  this  case  is  dis- 
missed. 

ZANE,  a  J.,  and  BARTGH.  J.,  concur; 


CAMPBEIX  V.  IRVINB. 

(Supreme  (3oun  of  Montana.     Feb.  3,  1886.) 
Action— A88IOSMBST  of  Imtbbbst — Cojctikuatios 

BT    SUBSTITUTBD   Pl.AINTirF. 

As  Code  Civ.  Proc.  g  22,  provides  th«t 
an  action  shall  not  abate  by  a  transfer  of  the 
party's  interest  thpreln,  but  shall  be  maintained 
by  hia  successor  in  interest,  and  in  case  the  ac- 
tion has  been  begnn  the  court  shall  allow  the 
action  to  be  continued  by  his  saccessor  in  inter- 
est, it  was  propei  to  allow  the  assignee  of  a 
claim  for  material  furnished  to  be  substituted  as 
plaintiff  in  an  action  thereon,  after  it  bad  be<>B 
commenced,  and  to  admit  testimony  as  to  tli« 
assignment,  though  the  same  was  not  pleaded. 

Appeal  from  district  conrt,  SUw  Bow 
county;  William  O.  Speer,  Jndge. 

Action  by  Thompson  Campbell,  assignee  of 
J.  O.  Davles,  against  E.  H.  Irvine,  on  an  ac- 
count. From  a  Judgment  for  plaintUt;  de- 
fendant appeals.    Affirmed. 
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FmUa  &  Forbia,  for  appellant  Cbaa.  B. 
Ijeonard  and  Ibompsoo  CamptwU,  tot  re- 
spondent. 

DB  WITT,  J.  TUB  action  waa  commenced 
by  the  original  plaintiff,  Dayles,  asking  for 
lodgment  agalnat  the  defendant,  Irvine,  tot 
the  value  of  material  famished  in  the  erec- 
tion of  a  certain  tmlldlng,  and  tot  a  fore- 
dosnre  of  a  lien  upon  the  real  estate.  An 
answer  to  the  complaint  was  filed  by  the 
original  defendant.  Afterwards,  upon  the 
application  of  Thompson  Campbell,  the  court 
made  an  order  substituting  him  as  plain- 
tiff. Afterwards  Campbell,  as  substituted 
plaintur.  filed  a  replication.  The  case  was 
tried  to  the  court  without  a  Jury.  Judgment 
was  rendered  in  favor  of  the  plaintiff.  The 
defendant  api)eal8  from  the  Judgment  The 
alleged  error  upon  which  he  relies  la  saved 
by  a  blU  of  exceptions. 

Platntlff  offered  to  prove  upon  the  trial  that 
tbe  account  of  Davleu  had  been  assigned  to 
him,  and  that  be  was  the  owner  of  the  same. 
Defendant  objected  because  there  was  no 
allegation  in  the  complaint  that  Davies  had 
assigned  the  account  to  Campbell.  The  ob- 
jection waa  overruled,  and  the  evidence  waa 
admitted.  We  are  of  opinion  that  this  viras 
not  error.  Ordinarily,  It  Is  true  that  an  as- 
signee muat  allege  and  prove  the  assignment 
In  order  to  commence  an  action.  But  In  this 
,  case  an  action  had  been  commenced,  and  a 
complaint  and  answer  had  been  filed.  Our 
statute  provides  (Code  Civ.  Proc.  1887,  f  22) 
as  follows:  "An  action,  or  canse  of  action, 
or  defense,  shall  not  abate  by  tbe  death, 
marriage,  or  other  disability  of  a  party,  or 
by  the  transfer  of  any  Interest  therein,  but 
shall,  in  all  cases,  where  a  canse  of  action 
or  defense  arose  in  favor  of  sach  party  prior 
to  his  death,  marriage  or  other  disability  or 
transfer  of  interest  therein,  survive  and  be 
maintained  by  his  representatives  or  snc- 
cessoni  in  Interest;  and  in  case  such  action 
has  not  been  begun  or  defense  interposed, 
tbe  action  may  be  begun  or  defense  set  op 
In  tbe  name  of  bis  repreaentatlvea  or  success- 
ors in  Interest;  and  In  case  the  action  has 
been  begun  <nr  defense  aet  up,  the  courts  sliall, 
on  motion,  allow  the  action  or  proceeding  to 
be  continued  by  or  against  his  representa- 
tlvee  or  successors  In  interest  In  case  of 
any  transfer  of  Interest,  the  action  or  pro- 
ceeding may  be  continued  in  the  name  of  the 
original  iwrty,  or  the  court  may  allow  the 
person  to  whom  tbe  transfer  la  made  to  be 
aubstitnted  in  tbe  action  or  proceeding." 
This  seems  to  be  a  case  contemplated  bj 
section  22,— a  case  where  the  action  had  been 
begun,  the  complaint  and  answer  had  been 
filed;  and  tbe  comt  was  authorized,  on  mo- 
tion, to  allow  the  action  to  be  continued  by 
Campbell,  the  successor  In  interest  of 
Davies.  Davies  himself  was  in  court,  testi- 
fying that  he  had  assig^ned  to  Campbell,  as 
vras  also  Campbell.  If  a  Judgment  were  en- 
tered In  favor  of  Campbell,  Daviea  would  be 


bound  thereby.  Meadowcraft  r.  Walsh,  15 
Mont  644,  89  Pac.  914.  The  defendant,  Ir- 
vine, could  make  no  objection;  for.  If  he  sat- 
lafied  the  Judgment,  Daviea  would  be  bound 
thereby.  See  caae  last  above  cited,  with  au- 
thorities therein  quoted;  also.  Virgin  v.  Bru- 
baker,  4  Nev.  38.  The  court  allowed  it  to 
be  shown  on  tbe  trial  that  the  claim  of 
Davies  had  been  assigned  to  CampbelL  For 
the  reasons  expressed  above,  we  think  this 
waa  not  error. 

Furthermore,  the  appellant  complalna  that, 
as  it  had  appeared  that  the  assignment  from 
Davies  to  Campbell  was  a  written  one,  the 
writing  was  the  beat  evidence.  The  court 
allowed  oral  testimony  of  the  assignment 
Appellant  moved  to  strike  It  out.  Respond- 
ent thereupon  said  that  if  they  could  not  ac- 
count for  the  loss  of  the  written  assignment 
they  would  consent  that  the  oral  evidence  be 
stricken  out  The  bill  of  exceptions  does  not 
certify  that  it  contains  all  of  the  evidence 
upon  the  question  of  the  assignment  It  ap- 
pears that  after  the  remarks  of  the  counsel, 
last  above  quoted,  the  court  took  a  recess. 
It  does  not  appear  from  the  biU  of  excep- 
tions that  the  cotirt  ever  struck  out  the  oral 
testimony  upon  this  point  The  bill  of  ex- 
ceptions not  pretendmg  to  contain  all  of  the 
testimony  upon  the  subject  It  does  not  ap- 
pear but  the  writteii  assignment  was  after- 
wards produced,  or  its  loss  sufflciently  ac- 
counted for.  The  fact  that  the  court  did 
not  strike  out  the  oral  testimony  upon  this 
point  is  suggestive  that  the  written  assign- 
ment waa  produced,  or  its  loss  accounted  for 
by  other  testimony.  These  seem  to  be  the 
only  important  questions  raised  upon  the 
ai^eal.  We  are  therefore  of  opinion  that 
the  Judgment  must  be  affirmed. 

PBMBERTON,  C  J.,  concoiis. 


BALDEN  V.  THOMASBN. 
(Supreme  Court  of  Montana.     Feb.  3,  1896.) 

ASSISNHENT — P1.KADING — JUSTICI  COURT. 

The  sasignmunt  of  an  account  must  be 
pleaded,  though  the  action  thereon  is  bronght  in 
justice  court 

Appeal  from  district  court  SUver  Bow  coun- 
ty;  J.  J.  McHatton,  Judga 

Action  by  F.  Balden  against  A.  Thomaaen 
on  an  account  EYom  the  Judgment  rendered, 
defendant  appeals.     Reversed. 

John  Lindsay,  for  appellant 

PEMBERTON,  C.  J.  The  pUbititt  institut- 
ed this  suit  in  a  Justice's  court  in  Silver  Bow 
county,  on  the  following  accoont:  "Andrew 
Thomaaen  to  F.  Balden,  Dr.:  To  board  and 
lodging,  $47.00"  Judgment  waa  rendered  in 
favor  of  plaintiff  for  the  amount  of  the  ac- 
count, and  the  defendant  appealed  therefrom 
to  the  district  court  of  said  county.  In  the 
district  court  the  caae  waa  tried  to  a  Jury,  and 
a  verdict  returned  in  favor  of  the^lalntitC. 
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From  the  Judgment  rendered  on  the  yerdlct, 
and  an  order  of  the  court  overruling  the  de- 
fendant's motion  for  a  new  trial,  this  appeal 
Is  prosecuted. 

The  evidence  all  shows  that  the  sum  men- 
tioned In  the  accoimt  In  suit  was  an  amoimt 
due  and  owing  from  the  defendant  to  one  An- 
tone  yidmar  on  an  account  for  board  and 
lodging,  which  account  Vldioar  had  left  with 
the  plaintiff  to  collect  and  apply  on  an  indebt- 
edness from  yidmar  to  the  plaintiff.  This 
evidence  was  all  admitted  over  the  objection 
of  the  defendant  that  no  assignment  of  the 
account  was  pleaded  or  shown  on  the  account 
sued  on;  said  account,  on  Its  face,  purporting 
to  be  an  Indebtedness  'due  directly  to  the 
plaintiff.  The  admission  of  the  evidence  tend- 
ing to  show  an  assignment  of  the  account  by 
Yidmar  to  plaintiff  is  the  only  error  assigned. 
Counsel  ft>r  the  defendant  contends  that  no 
proof  of  an  assignment  of  the  account  was 
admissible  without  an  allegation  thereof  in 
the  pleadings.  This  contention  renders  it 
necessary  to  discuss  what  Is  essential  to  good 
pleading  in  a  justice's  court  In  Murfree's 
Jurisdiction  of  Justices,  this  question  is  thor- 
oughly discussed.  See  section  376  et  seq. 
After  quoting  largely  from  the  courts  of  states 
whose  statutes  are  similar  to  ours,  this  author 
says,  "As  abimdantly  shown,  it  is  necessary 
that  a  complaint  shall  not  only  present  dis- 
tinctly the  ground  of  the  plaintiff's  demand, 
but  that  ground  must  be  so  distinctly  set 
forth  that  It  wIU  preclude  another  action  for 
the  same  cause."  Would  a  Judgment  on  the 
account  in  suit  In  favor  of  plaintiff  be  a  bar 
to  an  action  thereon  by  Yidmar  or  his  repre- 
sentatives? There  is  nothing  in  the  pleadings 
or  Judgment  roll  to  show  that  Yidmar  ever 
assigned  the  account  to  plalntlffi.  If  the  ac- 
coimt had  shown  on  its  face  such  assignment, 
the  defendant  could  have  denied  the  assign- 
ment, or  could  have  pleaded  payment  to  Yid- 
mar, or  any  other  defense  he  may  have  had. 
But  there  is  nothing  in  the  pleadings  to  ad- 
vise him  that  it  is  the  Yidmar  account  on 
which  be  is  being  sued,  so  as  to  enable  him 
to  prepare  any  defense  he  might  have  against 
Yidmar.  It  will  not  be  disputed  that  a  com- 
plaint in  the  district  court  on  an  assigned  ac- 
count would  be  bad,  without  an  allegation  of 
assignment,  and  that  evidence  of  assignment 
without  such  allegation  would  not  be  admis- 
sible. If  it  be  necessary  to  allege  an  assignment 
in  one  coimt,  as  a  prerequisite  to  proving  it, 
why  not  in  another?  While  formalities  and 
technicalities  are  largely  dispensed  with,  by 
statute,  in  Justice's  courts,  still  It  cannot  be 
said  that  all  substance  and  essentials  In  plead- 
ings have  been  dispensed  with,  also.  The  ac- 
count, complaint,  or  statement  In  a  Justice's 
court  should  contain  the  substantial  averments 
of  a  cause  of  action,  so  stated  as  to  apprise  the 
defendant  fairly  of  the  cause  of  action  relied 
on,  "and  so  distinctly  that  it  wiU  preclude  an 
other  action  for  the  same  cause."  We  think 
the  account  sued  on,  which  Is  the  only  plead- 
ing In  the  case,  Is  fatally  defective  In  these  re- 


spects, and  that  the  action  of  the  court  In 
admitting  evidence  of  an  assignment  of  the 
account,  without  any  allegation  thereof  in  the 
pleading,  was  erroneous.  1  Cowdeiy,  Justices, 
f  248.  The  facts  and  ctrcumstancea  of  this 
case  widely  dlstlrorulsh  it  from  Campbell  v. 
Irvine  (decided  this  day)  43  Paa  62S.  The 
Judgment  and  (H-der  appealed  from  are  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

DE  WITT,  J.,  concurs. 


KNOWLES  V.  NIXON. 
(Supreme  Court  of  Montana.     Feb.  3,  1896.) 
Trial, — Chabob  on  Weiobt  or  Evidbsce. 
An   instruction   that  as   a  general  rale 
the  Btatementfl  of  a  witness  as  to  verbal  admis- 
sions of  a  party  should  be  received  with  cantioD, 
as  that  kind  of  evidence  is  subject  to  much  im- 
perfection and  mistake,  is  erroneous,  as  a  com- 
ment on  the  weight  of  evidence.    Wastl  t.  Kail- 
way  Co.  (Mont.)  42  Pac.  772,  followed. 

Appeal  from  district  court.  Silver  Bow 
county;   J.  J.  McHatton,  Judge. 

Action  by  Mary  Knowles  against  S.  M. 
Nixon  on  a  note.  B'rom  a  Judgment  for 
plaintiff,  and  from  an  order  denying  a  motion 
for  new  trial,  defendant  appeals.    Reversed. 

John  W.  Cotter,  for  appellant  Geo.  Hal- 
dom  and  Oliver  M.  HaU,  for  respondent 

PEMBERTON,  C.  J.  This  is  an  action  to 
recover  a  balance  alleged  to  be  due  on  a 
promissory  note.  The  answer  admits  the 
execution  of  the  note,  but  pleads  payment 
The  case  was  tried  with  a  Jury,  and  a  ve^ 
diet  returned  for  the  plaintiff  in  the  sum  of 
$231.15.  From  the  Judgment  rendered  there- 
on, and  the  order  of  court  denying  a  motion 
for  a  new  trial,  the  defendant  appeals. 

The  assignment  of  error  principally  relied 
upon  by  the  appellant  is  the  giving  of  the 
following  instruction  by  the  court:  "The 
court  instructs  the  Jury  that  although  parol 
proof  of  the  verbal  admissions  of  a  party 
to  a  suit,  when  It  appears  that  the  admis- 
sions were  understandlngly  and  deliberately 
made,  often  affords  satisfactory  evidence, 
yet,  as  a  general  rale,  the  statements  of  a 
witness  as  to  verbal  admissions  of  a  party 
should  be  received  by  a  Jury  with  caution, 
as  that  kind  of  evidence  is  subject  to  much 
imperfection  and  mistake.  The  party  him- 
self may  have  been  misinformed,  or  may  not 
have  clearly  expressed  his  meaning,  or  the 
witness  may  have  misunderstood  him;  and 
It  frequently  happens  that  the  witness,  b; 
unintentionally  altering  a  few  of  the  expres- 
sions really  used,  gives  an  effect  to  the  state- 
ment completely  at  variance  with  what  the 
party  did  actually  say.  If  it  appears  to  the  Ju- 
ry, from  the  circumstances  proved,  that  the 
party  himself  may  have  been  misinformed, 
or  may  not  have  expressed  his  own  meaning 
clearly   and   understandlngly,    or   that  the 
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witness  may  bave  mlBnnderBtood  bltn,  or 
tbat  tbe  wltneaa  had  no  reason  or  motiye  for 
remembering  the  exact  language  used,  or 
wbere,  for  a  lapse  of  time,  or  any  other  rea- 
son.  the  jury  can  see  tliat  the  witness  is 
liable  to  be  mistaken,  or  unable  to  give  tbe 
exact  words  really  used  by  tbe  party,  or  their 
equivalents,  these  matters  should  be  consid- 
ered by  the  Jury  In  determining  the  weight 
to  t>e  given  to  the  testimony."  This  instruc- 
tion is  substantially  like  the  instruction  com- 
mented on  with  disapproval  by  this  court  in 
Wastl  V.  Railway  Co.,  42  Pac.  772.  The  in- 
struction Is  evidently  taken  from  KauCTman 
V.  Maier,  94  Cal.  2fl»,  29  Pac.  481.  The  Cali- 
fornia court  held  it  to  be  erroneous,  not  only 
because  in  violation  of  the  constitution  of 
the  state,  but  because  it  "is,  in  substance, 
an  argument  to  the  jury  with  respect  to  mat- 
ters of  fact  that  had  been  presented  at  tbe 
trial,  and  a  comment  by  the  court  upon  the 
weight  which  they  should  give  to  the  testi- 
mony." The  court  further  said:  "Wheth- 
er tbe  facts  and  circumstances  proved  In  the 
case  were  sufficient  to  cause  the  reason  of 
the  jury  to  make  this  Inference  was  fair 
matter  of  argument  for  the  counsel  of  the 
respective  parties,  but  tbe  court  forsook  its 
judicial  ix>Bitlon  when  it  assumed  tbe  office 
of  commenting  upon  the  weight  and  credi- 
bility of  this  evid^ice.  The  closing  para- 
graph in  the  instractlon,  to  the  effect  that 
It  was  for  the  jury  to  give  to  the  evidence 
the  consideration  to  which  it  was  entitled, 
did  not  obviate  the  error,  as  by  its  remarks 
tbe  court  had,  in  substance,  said  to  them 
that,  as  a  matter  of  law,  the  evidence  was  not 
entitled  to  any  great  consideration."  The 
only  Issue  in  the  case  was  whether  the  note 
sued  on  had  been  fully  paid.  The  court  in- 
structed the  jury  that  the  burden  of  proving 
this  issue  devolved  ui>on  the  appellant.  The 
appellant  swore  positively  to  the  payment 
The  respondent  testlfled  positively  the  oth- 
er way.  Tbe  only  corroborating  evidence  tbe 
appellant  bad  as  to  payment  was  the  testi- 
mony of  three  or  four  witnesses  that  the  re- 
spondent had  admitted  to  them  that  appel- 
lant bad  paid  the  note.  In  this  view  of  the 
case,  tbe  appellant  was  entitled  to  have  the 
admissions  of  the  respondent  as  to  the  pay- 
ment of  the  note  go  to  the  jury  for  what 
they  were  wortb  in  law  and  fact  The  law 
does  not  attach  slight  weight,  or  treat  as  a 
matter  of  little  or  doubtful  significance,  the 
voluntary  admissions  of  a  party  against  his 
own  interest  The  comment  and  argument 
of  tbe  coart  contained  in  the  instruction  com- 
plained of  were  calculated  to  cause  the  jury 
to  attach  little  weight  or  significance  to  the 
admissions  of  respondent  shown  by  the  evi- 
dence. This  was  calculated  to  prejudice  the 
appellant  Under  our  law,  it  is  error  for 
the  court  to  comment,  or  make  an  argument. 
In  the  instructiona,  on  tbe  weight  to  be  given 
to  tbe  testimony  by  the  jury.  The  appellant 
contends  that  the  evidence  is  insufficient  to 
support  the  verdict    There  Is  a  conflict  in 


the  evidence,  and,  as  that  was  a  matter  prop- 
erly within  the  province  of  the  Jury  to  deter- 
mine and  settle,  we  do  not  feel  that  we 
would  be  authorized  to  disturb  the  result 
on  the  ground  of  the  insufficiency  of  the 
evidence  to  support  it  On  account  of  tbe 
error  of  the  court  in  giving  the  instruction 
treated  above,  the  judgment  and  order  ap- 
pealed from  are  reversed,  and  the  cause  re- 
manded for  new  trial.    Reversed. 

DB  WITT,  J,  concurs. 


OONGDON  V.  BUTTE  CONSOUDATBD 

BT.  CO. 
(Supreme  Court  of  Montana.     Feb.  8,  1896.) 

CoKSTBuonoN  or  Statotbs  —  Rb-bxaothbnt  or 
liAvs  Passbd  at  Diffebbnt  Dates  —  Repbal 
BT  Impucatiok  — Sbbviob  of  Pbocess  on  Cob- 

PORATIOirS. 

1.  One  act  will  not  be  construed  as  repeal- 
ing by  implication  anothRr  act  passed  at  the 
same  session,  unless  they  are  irreconcilably  re- 
pugnant 

2.  Where  two  acts  passed  at  difiFerent  ses- 
sions are  subsequently  re-enacted  in  a  revision 
of  the  statutes,  they  will  be  considered  as  the 
acts  of  one  legislature,  and  effect,  so  far  as  possi- 
ble, given  to  each. 

3.  The  provision  of  Comp.  St  1887,  div.  1, 
S  75  (originally  enacted  in  1863),  providing  that 
any  corporation  doing  business  in  the  state  ma^ 
be  served  by  serving  the  summons  on  the  presi- 
dent or  other  officer,  and,  ir  they  cannot  be 
found,  then  by  serving  the  same  on  certain  sul>- 
ordinate  employte,  does  not  repeal  section  72 
(re-enacted  from  Rev.  St.  1879),  allowing  serv- 
ice on  the  managing  agent  of  a  domestic  corpo- 
ration in  the  first  instance;  and  a  return  of 
service  on  such  agent  need  not,  therefore,  show 
that  the  president  or  other  officer  could  not  be 
found. 

Appeal  from  district  court.  Silver  Bow 
county;   William  O.  Speer,  Judge. 

Action  by  E.  E.  Congdon  against  the  Butte 
Consolidated  Railway  Company  to  recover 
for  services.  Defendant  defaulted,  and, 
from  an  order  denying  a  motion  to  open  the 
default,  defendant  appeals.    Affirmed. 

This  is  an  appeal  from  an  order  of  the 
district  court  denying  the  defendant's  mo- 
tion to  open  a  default  Among  other 
grounds  relied  upon  for  opening  the  default 
was  alleged  excusable  neglect  by  tbe  de- 
fendant That  position  is  abandoned  upon 
this  appeal,  and  the  only  question  now 
presented  Is  as  to  the  service  of  the  summons. 
The  defendant  is  a  domestic  corporation. 
Tbe  plaintiff  commenced  his  action  for  work 
and  labor  performed  for  defendant,  at  its 
request  A  summons  was  Issued,  and  served 
by  William  M.  Wilson,  who  makes  the  fol- 
lowing return  of  the  service:  "State  of 
Montana,  County  of  Silver  Bow— «s.:  Wil- 
liam M.  Wilson,  being  duly  sworn,  sayR 
that  he  is  a  male  citizen  of  the  United  Staten 
of  America,  and  of  the  state  of  Montana, 
and  is  a  resident  of  the  county  of  Sllvei 
Bow,  state  of  Montana,  and  is  over  the  age 
of  eighteen  years;  that  he  is  not  In  any  way 
interested  in  the  above-entitled  action;  that 
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on  the  19th  Say  of  April,  A.  D.  1894,  he 
received  the  annexed  sammonB,  and  person- 
ally served  the  same  on  the  defendant  there- 
in named,  by  exhibiting  the  original  and 
handing  to  and  leaving  with  J.  R.  Wharton, 
managing  agent  of  defendant  corporation,  a 
true  and  correct  copy  thereof,  on  the  8th 
day  of  May,  A.  D.  1894,  at  Butte,  county  of 
Silver  Bow,  state  of  Montana.  William  M. 
Wilson.  [Duly  verified.]"  It  to  not  que»- 
tloned  that  William  M.  Wilson  was  a  compe- 
tent person  to  make  the  service.  The  serr- 
tce  purports  to  have  been  made  under  the 
provisions  of  section  72,  Comp.  St  1887, 
which  section,  In  its  first  paragraph,  is  as 
follows:  "The  summons  must  be  served  by 
delivering  a  copy  thereof,  as  follows:  First. 
If  the  suit  ia  against  a  corporation  formed 
under  the  laws  of  this  state,  to  the  presi- 
dent, or  other  head  of  the  corporation,  secre- 
tary, cashier,  or  managing  agent  thereof." 
This  portion  of  the  law  as  to  service  of  sum- 
mons comes  from  the  Bevlaed  Statutes  of 
1879.  Later  In  time,  to  wit,  March  8,  1883. 
the  legislature  enacted  the  following  provi- 
sion: "Any  corporation  doing  business  In 
this  state  may  be  served  with  summons  or 
other  process  by  serving  a  copy  of  such 
process  upon  the  president,  secretary,  treas- 
urer, or  other  officer  of  the  corporation,  or 
upon  the  agent  designated  by  such  corpora- 
tion as  the  person  upon  whom  service  shall 
be  made,  as  required  by  law;  and  If  none 
of  the  persons  above  mentioned  can  be 
found  in  the  county,  then  service  may  be 
made  upon  any  clerk,  superintendent,  gen- 
eral agent  cashier,  principal  director,  ticket 
agent,  station  keeper,  managing  agent  or 
other  agent,  having  the  management,  di- 
rection, or  control  of  any  property  of  such 
corporation.  If  none  of  the  persons  in  this 
section  described  can  be  found  in  the  coun- 
ty In  which  such  action  is  commenced,  then 
service  may  be  made,  as  provided  In  this 
section,  upon  any  of  the  persons  herein  de- 
scribed, In  any  county  «f  this  state."  Comp. 
St  1887,  dlv.  1,  f  75.  These  two  iH-ovteions 
of  the  law  as  to  service  of  summons  were 
together  re-enacted  In  the  Complied  Statutes 
of  1887.  It  appears  by  the  return  of  the 
summons  that  service  was  made  upon  the 
managing  agent  of  the  corporation.  It  is 
not  questioned  but  this  service  would  be 
good  under  the  provisions  of  section  72. 
The  defendant  defaulted,  and  judgment  was 
rendered  against  it  Motion  to  set  aside  the 
default  was  made,  the  defendant  contending 
that  section  75  repealed  section  72  as  far 
as  the  contentions  in  this  case  are  con- 
cerned, and  that  the  service  was  not  good 
under  said  section  75.  The  motion  to  open 
the  default  was  denied.  From  this  order  the 
appeal  la  taken. 

Corbett  &  Wellcome,  for  appellant  Thomp- 
son Campbell,  for  respondent 

DE  WITT,  J.  (after  stating  the  facta).    The 
question  here  Is  whether  section  75,  Code  dy. 


Proa,  re|>ealB  subdivision  1  of  section  72,  so 
that  a  sarrice  oi  summons  upon  a  domestic 
corporation  made  in  full  accordance  with  the 
provisions  of  subdlvlalon  1  of  section  72  is 
void  If  such  service  does  not  also  fulfill  the 
requirements  of  section  75.  Under  the  provi^ 
slons  of  section  72,  service  may  be  made  upm 
a  domestic  corp(»ation  by  serving  the  sum- 
mons upon  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing 
agent  thereof.  Under  section  7&,  any  corpo- 
ration doing  business  in  this  state  may  be 
served  by  serving  the  summons  upon  the 
president,  seoretary,  treasurer,  or  other  officer 
of  the  corporation,  or  upon  their  designated 
agent  The  section  then  provides,  in  case 
these  officers  cannot  be  found,  for  a  service 
upon  certain  subordinate  employes  of  the  cor- 
poration. As  the  service  In  this  case  was  not 
made  upon  the  prealdant  secretary,  or  treas- 
urer, or,  as  appellant  claims,  any  other  officer, 
or  upon  a  designated  agent,  it  te  contended 
that  the  return  should  have  shown  that  such 
officers  conld  not  be  found,  and  that  for  that 
reason  service  was  made  upon  the  managing 
agent  T^is  section  75  provides  that  the  serv- 
Ice  may  be  made  upon  any  other  officer.  We 
are  not  pr^iared  to  hold  that  the  managing 
agent  ot  the  corporation  was  not  sucb  "other 
officer."  He  himsdf,  in  making  an  affidavit 
to  set  aside  the  default,  admits  that  he  was 
the  managing  agent  and  does  not  claim  that 
he  was  not  an  officer  ot  the  corporation,  uor 
do  any  of  the  affidavits  filed  by  the  appellant 
pretend  that  the  person  served  was  not  an 
officer.  Under  these  drcumstances,  there  Is 
much  reason  to  hold  that  the  managing  agent 
served  was  an  officer  of  the  corporation,  with- 
in the  purview  of  section  75.  But  we  will 
pass  this  question,  and  advance  to  another 
consideration.  Unless  subdivision  1  of  sec- 
tion 72  was  rei)ealed  by  section  75,  the  serv- 
ice in  this  case  was  good.  Section  75  did 
not  directly  repeal  subdivision  1  <rf  section  72. 
If  there  was  a  repeal  at  all,  it  was  by  impli- 
cation only.  Bepeals  by  implication  are  not 
favored.  U.  &  v.  196  Buffalo  Robes;  1  Mont 
495.  Furthermore,  both  section  72  and  sec- 
tion 75  were  re-enacted  in  the  revision  of  1887, 
and  thus  may  be  considered  as  the  acta  of  one 
legislature.  It  Is  said  In  Sutherland  on  Stat- 
utory Construction  (section  156)  as  follows: 
"Though  a  revision  operates  to  repeal  the 
laws  revised,  whether  repugnant  or  not  those 
portions  that  are  re-enacted  are  continuations. 
The  revision  is,  however,  a  re-oiactment  and 
to  be  alone  consulted  to  ascertain  the  law 
when  its  meaning  la  plain;  but  when  there 
is  irreconcilable  oonffict  of  one  part  with  an- 
other, the  part  last  enacted  in  the  orlgtaial 
form  will  govern;  and,  when  it  becomes  nec- 
essary to  construe  language  used  in  the  revi- 
sion which  leaves  a  substantial  doubt  of  Its 
meaning,  the  original  statutes  may  be  resort- 
ed to  for  ascertaining  that  meaning.**  Upon 
the  same  subject  this  court,  through  Mr. 
Justice  Hunt  made  the  following  remarks  in 
State  V.  Botwltt  (Mont)  41  Pae.  1006:   "We 
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oondade,  therefore,  that  the  legUOatiire  enact- 
ed both  laws,— the  one,  title  11,  as  adopted,  by 
way  of  new  enactment;  the  other,  by  express 
retention  of  the  act  of  March  8,  1893.  As  be- 
fore stated,  we  regard  the  repealing  clause  In 
the  18S3  act  hb  InetTectlve  against  the  new 
legislation  of  1885.  Both  laws  must  there- 
fore he  upheld  if,  by  fair  and  reasonable  in- 
terpretation, they  may  be  made  to  operate  in 
harmony,  and  without  absurdity.  Snth.  St 
Const,  i  152.  There  Is  a  presumption  that 
the  legislature  did  not  Intend  to  interfere  with 
or  abrogate  any  former  law  relating  to  the 
same  matter,  unless  the  repog^nancy  between 
the  two  is  iirecondlable  'In  an  endeavor  to 
harmonlsse  statutes  seemingly  incompatible,  to 
avoid  repeal  by  implication,  a  court  will  re- 
ject absurdity  as  not  enacted,  and  accept  with 
favorable  consideration'  what  is  reasonable 
and  convenient'  Id.  It  is  also  a  rule  of 
oonstmctiMi  that,  where  two  acts  were  pass- 
ed at  the  same  session  of  the  legislature,  ef- 
fect should  be  given  to  each,  if  possible.  In 
sntdi  a  case  the  itresumptlon  is  strong  against 
iiiq>Ued  r^>eaL  fiallroad  Co.  v.  Ford,  53  Tex. 
364;  Smith  v.  Veopte,  47  N.  Y.  330;  Suth.  St 
Const  S  153." 

These  two  sections  under  review  having,  in 
effect  been  passed  by  the  same  legislature^ 
the  question  is  whether  section  75  is  so  re- 
pugnant to  subdivision  1  of  section  72  that  the 
latter  cannot  stand.  We  thlnlc  not  Section 
72,  in  its  two  subdivisions,  called  1  and  2,  pro- 
vides for  service  upon  domestic  corporations 
and  foreign  oorporatlona.  Section  75  names 
any  corporation  doing  business  In  this  state. 
It  is  apparent  in  reading  section  7S  that  it  is 
an  extension  erf  the  facilities  of  serving  a 
corporation.  Section  72  provides  simply  for 
service  upon  principal  ofliccrs  of  a  corpora^ 
tion,  whether  domestic  or  foreign.  Section 
75  also  provides  for  service  upon  principal  of- 
ficers, and,  furthermore^  if  such  officers  can- 
not be  found,  gives  the  privilege  of  service 
xtpoB  certain  employes,  and  it  extends  this 
privilege  to  employes  of  apparently  very  low 
degree.  It  provides  for  service  upon  a  clerk, 
ticlcet  agent  or  station  keeper.  In  other 
words.  It  would  seem  that  if  service  cannot 
be  obtained  under  the  provisions  of  section  72, 
it  may  be  obtained  under  the  more  liberal  pro- 
visions of  section  75.  It  does  not  appear  to 
us  that  the  two  sections  are  necessarily  re- 
pugnant We  are  of  opinion  that  there  is 
notliing  in  section  76  which  is  repugnant  to 
the  provisions  of  section  72  allowing  service 
upon  the  managing  agent  of  a  domestic  coi^ 
poratlon.  Telephone  Co.  v.  Turner,  88  Tenn. 
265,  12  S.  W.  644. 

It  is  argued,  and  Mr.  Sutherland  is  quoted 
to  the  effect  that  where  there  are  two  stat- 
utes on  the  same  subject,  passed  at  different 
dates,  and  it  is  plain  from  the  framework  and 
substance  of  the  last  that  it  was  Intended  to 
cover  the  whole  subject,  and  to  be  a  complete 
and  perfect  system  or  provision  in  Itself,  the 
last  statute  must  be  held  to  be  a  legislative 
declaration  that  whatever  is  embraced  in  It 


may  prevail,  and  whatever  la  excluded  Is  dis- 
carded and  repealed.  But  it  appears  to  us 
that  section  76  does  not  seem  to  be  a  com^ 
plete  and  perfect  system  in  itself,  to  the  ex- 
clusion of  section  72.  It  does  not  cover  the 
whole  subject  of  service  upon  corporations, 
domestic  and  foreign.  For  instance,  it  makes 
no  provision  at  all  for  service  by  publication. 
And,  If  section  75  Is  to  be  considered  the  only 
complete  system  in  itself,  then  service  by  pub- 
lication cannot  be  made  at  alL  But  service 
by  publication  is  expressly  provided  for  in 
section  72  and  section  73.  We  do  not  consid- 
er that  the  provisions  for  service  in  this  way 
were  Intended  to  be  repealed  by  section  75; 
but  U  section  75  Is  a  complete  system  in  it- 
self, then  there  Is  no  such  procedure  as  serv* 
ice  upon  a  corporation  by  publication.  We 
cannot  hold  that  section  75  was  a  complete 
substitute  for  an  other  provisions  for  service 
upon  corporations,  nor  that  it  was  necessarily 
repugnant  to  the  provisions  of  section  72, 
allowing  service  upon  tne  managing  agent  of 
a  domestic  corporation.  We  are  therefore  of 
the  opinion  that  the  service  of  summons  made 
in  this  case  was  good,  and  that  therefore,  the 
district  court  did  not  err  in  refusing  to  open 
the  default  and  set  aside  the  Judgment  The 
order  appealed  from  most  therefore  be  af- 
firmed. 

FSMKEBTON,  0.  J.,  concuia. 


FLOYD  V.  JOHNSON. 
(Supreme  Court  of  Montana.     Feb.  8,  1806.) 

PLBADINa  —  UOTIO:«  yOB  JODOMSHT  OH  THB 
FLEADlNeS. 

Under  a  rule  of  court  providing  that  whea 

a  demurrer  is  overruled  the  demurrant  may  an- 
swer or  reply  within  24  hours,  in  case  an  answer 
to  a  good  complaint  in  an  action  on  a  note  seta 
np  a  good  defense  of  alteration,  and  both  par- 
ties make  a  motion  for  juda^ment  on  the  plead- 
ir^s,  it  is  error,  on  OTermling  plaintiff's  mo- 
tion, to  render  judgment  for  defendant  on  the 
ground  that  plamtiff's  motion  confessed  the  an- 
swer, a  replication  having  been  filed  within  24 
hours  after  plaintiff's  motion  was  overruled. 

Appeal  from  district  court  Sliver  Bow 
county;    William  O.  Speer,  Judge. 

Action  by  Joi:n  Floyd  against  Samuel  John- 
son and  another.  There  was  a  judgment  for 
defendant  Johnson,  and  plaintiff  appeals. 
Reversed. 

The  plaintiff  sued  the  defendant  on  a  prom- 
issory note.  Defendant  concedes  that  the 
complaint  was  perfectly  good.  Defendant 
filed  an  answer,  in  which  be  set  up  that 
after  making  and  delivering  the  note,  the 
same  was  materially  altered  by  adding  the 
words,  "and  Interest  at  the  rate  of  five  per 
cent  per  annum";  that  this  alteration  was 
made  before  the  commencement  of  the  ac- 
tion, with  the  knowledge  and  consent  of  the 
plaintiff,  and  that  neither  of  the  defendants 
consented  to  said  alteration.  There  were  two 
defendants  in  the  action  originally.  One,  El- 
drldge,  confessed  Judgment    The  defendant 
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Johnson  Is  the  only  one  now  concerned  In 
this  appeal.  Upon  the  filing  of  the  answer, 
each  party  maae  a  motion  for  Judgment  on 
the  pleadings.  The  plaintUC's  motion  for 
judgment  on  the  pleadings  was  denied,  for 
the  reason,  as  stated,  that  it  appeared  to  the 
court  that  the  answer  set  up  a  defense.  The 
defendant's  motion  for  a  judgment  on  the 
pleadings  was  granted.  The  reason  for  this 
action,  as  given  by  the  court,  was,  not  be- 
cause the  complaint  did  not  set  up  a  cause 
of  action,  but  because  the  plaintift,  by  him- 
self moving  for  judgment  on  the  pleadings, 
confessed  the  allegations  of  the  answer  to 
'l>e  true,  and,  being  true,  and  a  defense  thus 
stated,  judgment  should  be  for  the  defend- 
ant On  the  same  day  that  the  court  sus- 
tained the  motion  for  judgment  on  the  plead- 
ings against  the  plaintiff,  the  plaintiff  filed  a 
replication  to  the  answer  of  the  defendant 
The  replication  denied  the  afiSrmative  mat- 
ter set  up  in  the  complaint  One  of  the  rules 
of  the  district  court  was  as  follows:  "When 
a  motion  to  correct  a  pleading,  or  demurrer 
to  the  same,  is  overruled,  the  party  interpos- 
ing the  same  shall  answer  or  reply,  or  make 
such  other  motion  aK  may  be  allowed  by 
law,  within  twenty-four  hours  from  the  time 
of  such  ruling,  unless  the  court  extend  the 
time,  or  the  parties  agree  to  such  extension. 
When  such  motion  to  correct  the  pleadings 
or  demurrer  is  sustained,  and  leave  granted 
to  amend,  such  amendment  or  amended 
pleading  shall  be  filed  within  five  days,  un- 
less the  court  extend  the  time,  or  such  ex- 
tension be  agreed  to  by  the  parties.  When- 
ever the  day  following  the  day  on  which  a 
ruling  is  made  is  a  Sunday  or  legal  holiday, 
it  shall  not  be  counted,  but  the  time  shall 
begin  to  mn  from  the  morning  of  the  next 
succeeding  day  which  ^s  not  a  Sunday  or 
legal  holiday."  The  court  afterwards  ren- 
dered and  entered  judgment  in  favor  of  the 
defendant  Johnson. 

W.  L  lilpplncott  and  F.  T.  McBride,  for  ap- 
pellant   Oliver  M.  Hall,  for  respondent 

DB  WITT,  J.  (after  stating  the  f&cts).  If 
there  is  an  issue  framed  by  the  pleadings, 
judgment  on  the  pleadings  is  error.  Horsky 
V.  Moran,  13  Mont.  267,  34  Pac.  380;  Bach, 
Cory  &  Co.  v.  Produce  Co.,  15  Mont  345,  39 
Pac.  291.  The  complaint  in  this  case  set 
up  a  cause  of  action.  This  Is  conceded. 
Therefore  judgment  conld  not  be  rendered 
upon  the  pleadings  for  r-ant  of  sufficient  al- 
legations in  the  complaint  It  is  conceded 
that  the  answer  set  up  a  defense.  But  even 
If  that  were  true.  Judgment  on  the  pleadings 
could  not  be  rendered,  because  the  defense 
set  up  in  the  answer  would  frame  an  issue. 
That  issue  must  therefore,  be  tried.  See 
cases  last  cited.  This  judgment  cannot  be 
sustained  at  all  upon  the  ordinary  principles 
governing  the  rendition  of  Judgment  on  the 


pleadings.  But  respondent  claims  that  It 
must  be  sustained,  for  the  following  reason: 
Plaintiff  tiad  also  moved  for  Judgment  on 
the  pleadings,  and  he  thereby  confessed  the 
truth  of  the  allegations  of  the  answer,  and 
claimed,  as  he  would  upon  a  demurrer,  that 
although  the  answer  was  true,  yet  the  facts 
there  stated  did  not  constitute  a  defense; 
and  that  he,  the  plaintiff,  naving  thus  con- 
fessed the  truth  of  the  answer,  and  the  court 
holding  that  the  factj  of  the  answer  wen 
a  sufficient  defense,  therefore  the  defend- 
ant's motion  for  judgment  on  the  pleadings 
must  l>e  sustained.  This  was  the  view  of  the 
district  court  The  situation  is  somewhat 
curious.  The  defendant's  motion  In  itself 
was  not  good  at  all,  for  the  reason  that  the 
complaint  did  set  up  a  cause  of  action,  which 
cause  of  action  could  not  be  swept  awa.y 
simply  by  a  defense  being  pleaded  in  the 
answer,  the  parties  not  having  yet  reached 
a  point  where  the  facts  alleged  in  the  plead- 
ings could  be  Droved  by  testimony.  There- 
fore defendant's  motion  was  wholly  unsus- 
tainable. And  It  was  not  attempted  to  sna- 
tain  it  by  its  own  weight  or  virtue.  It  was 
sustained  by  an  extrinsic  reason,  namely,  be- 
cause the  plaintiff  had  moved  for  judgment 
Without  passing  upon  this  rather  unusual 
condition  of  affairs,  we  will  leave  tbXa  branch 
of  the  case,  having  stated  it  for  the  purpose 
of  introducing  and  explaining  the  following 
conditions:  A  motion  for  a  judgment  on  the 
pleadings  bears  a  very  close  resemblance  to 
a  demurrer  (Power  v.  Gum,  6  Mont  5,  9  Pac. 
575),  and  in  some  respects  is  simply  a  de- 
murrer. The  plaintiff's  motion  for  a  judg- 
ment in  this  case  asked  for  judgment  be- 
cause the  answer  did  not  set  up  facts  con- 
stituting a  defense.  The  court  denied  the 
motion.  The  rule  of  the  coArt  was,  as  shown 
in  the  statement  al>ove,  that  when  a  demur- 
rer was  overruled  the  party,  as  a  matter  of 
right  had  24  hours  in  which  to  answer  or 
reply,  or  make  some  other  motion.  The 
plaintiff  replied  within  24  hours.  We  think 
that  the  plaintiff's  right  to  reply,  and  his  at- 
tempt to  do  so,  were  wholly  within  the  spirit 
and  intent  of  the  rule  of  the  court  In  any 
event  we  are  of  opinion  tliat  the  conditions 
were  sufficiently  within  the  spirit  and  intent 
of  the  rule  to  make  it  appear  that  it  was  not 
a  wise  exercise  of  discretion  by  the  lower 
court  to  render  final  judgment  against  the 
plaintiff  without  allowing  the  issues  to  be 
made  up  by  the  filing  of  the  replication;  for, 
by  Its  action,  the  court  wholly  deprived  the 
plaintiff  of  a  trial  upon  the  merits,  and  so 
deprived  him  by  what  seems  to  us  a  stiaiaed 
and  unnatural  application  of  the  court's  rale. 
This  judgment  is  therefore  reversed,  and  the 
case  is  remanded  to  the  district  court  with 
Instructions  that  the  replication  be  allowed 
to  remain  as  fl^ed. 

PBMBBRTON,  0.  J.,  concnn. 
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MANTLB  V.  LARGBT. 
(Supreme  Court  of  Montana.     Feb.  3,  1886.) 

JVDOMBNT  BY  DeFADLT— VACATION — APPBAI/— 
ReTIIW— DlSCRBTlON. 

On  motion  to  Bet  aside  a  defanlt  jadg- 
ment,  it  appeared  that  plaintiff  had  commenced, 
in  different  departments  of  the  same  court  in  a 
certain  county,  two  suits  against  defendant,  each 
of  which  involYed  their  relations  to  a  certain 
mine.  Defendant  employed  counsel,  told  him 
that  he  had  been  sued  by  plaintiCC  in  that  court, 
and  asked  him  to  look  after  the  case.  The  coun- 
sel foond  the  snit  filed  in  one  of  the  departments, 
to  which  he  made  appearance,  but  failed  to 
search  for  or  find  the  suit  in  the  other  depart- 
ment, in  wliich  the  defanlt  judgment  was  ren- 
dered. Held,  that  it  w-as  not  an  abuse  of  discre- 
tion to  vacate  such  judgment 

Appeal  from  district  court.  Silver  Bow 
county;  William  O.  Speer,  Judge. 

Action  by  Lee  Mantle  against  Patrick  A. 
Largey.  From  an  order  vacating  a  Judgment 
for  plaintiff,  be  appeala    AfiOrmed. 

Corbett  St  Wellcome,  for  appellant  F.  T. 
McBrlde,  for  respondent 


DE  WITT,  J.  Thisls  an  appeal  from  an  order 
of  tbe  district  court  setting  aside  the  default 
of  tbe  defendant,and  tbe  judgment  In  favor  of 
plaintlir  In  pursuance  to  that  default  There 
are  a  number  of  questions  which  have  been 
argued  upon  tbe  appeal,  among  them  the 
claim  tbat  the  summons  In  this  case  was  In- 
sufficient But  we  are  of  opinion  tbat  tbe  or- 
der of  tbe  district  court  may  be  sustained, 
upon  one  proposition  only.  It  appears  by 
the  record  that  the  plaintiff  commenced  two 
suits  against  the  defendant.  £}acb  suit  In- 
volved matters  concerning  tbe  relations  of 
the  plaintiff  and  defendant  as  to  a  piece  of 
mining  property,  called  tbe  "Speculator  Lode 
Mining  Claim."  The  defendant,  being  serv- 
ed, went  to  bis  counsel,  Mr.  McBrlde,  and  In- 
formed bim  of  tbat  fact,  and  requested  blm 
to  look  after  bis  case.  There  are  two  de- 
partments of  the  district  court  in  Silver 
Bow  county,  where  these  actions  were  com- 
menced. Counsel  went  to  department  No.  1, 
and  found  tbe  suit,  filed  under  tbe  title  of 
Lee  Mantle  v.  Patrick  A.  Large^.  He  ap- 
peared In  tbat  case,  pursuant  to  tbe  In- 
structions of  bis  client  The  other  case,  with 
precisely  tbe  same  title,  but  with  a  different 
number,  and  also  Involving  the  relations  of 
the  parties  to  the  Speculator  mining  claim, 
was  in  department  No.  2  of  the  same  court 
Mr.  McBride  did  not  discover  the  case  In 
department  No.  2.  He  did  not  understand 
tbat  there  were  two  cases  commenced.  Find- 
ing tbe  case  In  department  No.  1,  and  having 
appeared  therein,  he  supposed  that  be  bad  per- 
formed bis  duty  tmder  bis  retainer.  Long 
afterwards  be  discovered  tbe  case  In  depart- 
ment No.  2,  and  also  discovered  tbe  fact 
that  Mr.  Largey  was  In  default  In  tbat  case. 
He  ttaen  at  once  Informed  tbe  counsel  of 
Mr.  Mantle  of  tbe  facts.  Some  conversations 
enstied  between  counsel  on  both  sides,  which 


we  do  not  think  are  material  In  tbe  decislpn 
of  this  appeal.  Mantle's  counsel  proceeded 
to  take  default  In  tbls  case,  which  was  the 
case  In  department  No.  2.  Application  was 
made  to  open  tbe  defanlt  Tbe  facts  above 
recited  were  shown.  Tbe  court  granted  tbe 
motion,  and  set  aside  tbe  judgment,  and 
opened  the  default  From  tbls  order  tbe  ap- 
peal is  taken. 

We  are  very  clearly  of  opinion  that  tbls 
order  must  be  sustained.  Such  orders  are 
largely  In  tbe  discretion  of  tbe  trial  court 
There  surely  was  no  abuse  of  discretion  in 
this  case.  Tbe  two  cases  were  filed  under 
tbe  same  title,  and  Involved  tbe  same  sub- 
jects. They  were  In  different  departments 
of  tbe  same  court.  Defendant's  counsel  was 
informed  that  be  (defendant)  had  been  sued 
in  tbe  matter  of  tbe  relations  of  tbe  parties 
to  the  Speculator  mining  claim.  As  counsel 
did  not  understand  tbat  there  were  two 
suits,  and  as  he  did  find  one,  and  appeared 
therein,  we  think  tbat  it  was  excusable  neg- 
lect tbat  he  did  not  discover  tbe  other  suit, 
by  the  same  title,  involving  to  some  extent 
tbe  same  subjects,  and  in  tbe  other  depart- 
ment of  the  court.  It  is  true  that  defendant's 
counsel  did  not  make  application  to  be  allow- 
ed to  appear  in  this  case  at  once  upon  dtscov- 
erlng  tbat  the  time  for  appearing  had  ex- 
pired. But  we  are  of  opinion  that  It  fairly 
and  honestly  appears  that  be  omitted  to  do 
so  wholly  by  reason  of  negotiations  pending 
between  tbe  parties.  Argument  bas  been 
made  ui)on  tbe  construction  of  tbe  language 
used  In  tbe  affidavits  of  defendant  and  bis 
counsel.  But  we  are  of  opinion  tbat  tbe 
whole  matter  fairly  appears  as  above  re- 
cited. Under  those  facts,  tbe  order  of  tbe 
district  court,  setting  aside  the  default  and 
tbe  judgment,  must  be  sustained.    Affirmed. 

PBMBERTON,   O.  J.,  concurs. 


IHRIQ  V.  SCOTT  et  aL 

(Supreme  Court  of  Washington.     Jan.  80, 

189ej 

Prikcipal  and  Subett— Official  Bostds. 

1.  A  bond  given  by  a  contractor  to  a  school 
district,  pursuant  to  Laws  1887-88,  p.  15,  for 
the  protection  of  persons  furnishing  lalx>r  and 
materials  for  the  erection  of  a  schoolhouse,  is 
an  official  bond. 

2.  Proof  of  a  Judgment  against  the  principal 
on  a  bond  given  by  a  contractor  to  a  scnooi  dis- 
trict under  Laws  1887-88,  p.  15,  for  the  pro- 
tection of  persons  furnishing  labor  and  materi- 
als for  the  erection  of  a  schoolhouse,  is  prima 
facie  sufficient  to  warrant  a  recovery  against  the 
sureties. 

Appeal  from  superior  court  Kittitas  coun- 
ty; Carroll  B.  Graves,  Judge. 

Action  by  C.  W.  Ihrig  against  John  Scott 
and  others  on  a  bond.  From  a  judgment  of 
nonsuit,  plaintiff  api)eals.    Reversed. 

The  bond  in  suit  was  a  contractor's  bond 
given  to  tbe  directors  of  a  school  district, 
pm-suant  to  Laws  1887-88,  p.  15,  fee  tbe  pror 
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tectlon  of  penons  fnmlBblnK  labor  and  mar 
terlals  for  the  erection  of  a  Bcboolhonae 
'Which  defendant  Scott,  the  principal  obllgoiv 
had  contracted  to  bnlld  for  the  district 

Edward  Prayn,  for  appellant.  H.  J. 
Snlvely,  for  respondents. 

SCOTT.  J.  This  is  the  second  appeal  In 
this  action.  For  the  first  one,  see  5  Wash. 
584,  32  Fac.  466,  where  the  cause  was  re- 
versed and  remanded  for  a  new  trial  as 
against  the  sureties  on  the  bond.  When  the 
cause  same  on  for  a  retrial,  the  plalntifl  in- 
troduced in  evidence  the  bond  and  original 
contract  between  the  school  district  and  de- 
fendant Scott;  the  Judgment  obtained  by 
him  against  said  Scott  on  the  former  trial, 
with  proof  that  it  had  not  been  paid,— end 
sought  to  prove  bj  parol  the  contract  be- 
tween himself  and  said  Scott,  upon  whlcb  the 
Judgment  aforesaid  had  been  obtained.  This 
proof  was  objected  to  and  excluded  on  the 
ground  that  the  contract  was  in  writing. 
The  plaintifC  not  being  able  to  produce  the 
writing,  or  lay  a  soffldent  foundation  for 
the  Introduction  of  parol  testimony,  the 
court  granted  a  motion  for  a  nonsnlt. 
Whereupon  the  plaintiff  appealed,  and  he 
contends  that  It  was  not  necessary  to  prove 
the  contract  between  himself  and  the  de- 
fendant Scott;  that  the  proof  of  the  Judg- 
ment obtained  against  Scott  was  sufficient, 
prima  facie,  to  sustain  a  recovery  against  the 
sureties,  and.  If  so,  the  court  erred  in  grant- 
ing the  nonsuit  We  are  of  the  opinion  that 
this  point  Is  well  taken.  The  bond  in  qoes- 
tion  was  a  statntory  one,  and  official  In  char- 
acter. Faurote  v.  State  (Ind.  Sup.)  23  N.  B. 
971.  And  a  Judgment  obtained  against  the 
principal  upon  such  a  bond  Is  prima  facie 
sufficient  to  warrant  a  recovery  against  the 
sureties.  Masser  v.  Striclcland,  17  Am.  Dec. 
668;  Evans  v.  Com.,  34  Am.  Dec  477;  Ste- 
phens V.  Shafer  (Wis.)  3  N.  W.  835;  City 
of  Lowell  V.  Parker,  43  Am.  Dec.  436.  It 
follows  that  the  nonsuit  should  not  have  been 
granted.    Reversed. 

HOTT.  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 


PRICE  V.  SCOTT  et  al 

(Supreme  Court  of  Washington.     Jan.  80, 

1896.) 

PRIROIPAL  and  SdBBTT  —  LlABILITT  OF  SURBTT  — 

Recital  iw  Bond— Estoppsl— Trial— Pimno 
Additional  Anbwbr— Rsview  on  Appeal. 

1.  Where  a  bond  griven  for  the  protection 
of  those  furnishing  materials  for  the  erection  of 
a  BcliooUioaBe  recites  that  the  principal  obligor 
has  duly  entered  into  a  contract  with  the  school 
district  to  erect  said  structure,  the  sureties  are 
estopped  from  disputiDK  the  validity  of  aacfa 
contract 

2.  The  refaaal  to  allow  defendants  to  file 
an  answer  to  a  cause  of  action,  which  it  was 
claimed  they  had  inadvertently  neglected  to 
deny,  was  not  reversible  error,  the  application 
not  hang  made  till  plaintiff  had  lutroduoed  his 


testimony,  and  it  being  apparent  that  the  de- 
fense would  have  been  the  same  as  that  to  the 
other  causes  of  action  which  were  denied,  and 
would  not  have  availed. 

3.  The  admission  of  a  bond  without  proof 
of  tto  ezeeotion  cannot  be  aaaigped  ma  error, 
where  the  record  faila  to  show  that  it  was  ob- 
jected to  on  that  ground  when  offered. 

Appeal  from  superior  court  Kittitas  coun- 
ty;  Carroll  B.  Graves,  Judge. 

Action  by  B.  O.  Price  against  John  Scott 
and  others  cm  a  bond.  From  a  Judgment 
rendered  on  a  verdict  directed  for  plaintiff, 
certain  of  the  defendants  appeal.    Affirmed. 

A.  Mires,  D.  H.  Carey,  J.  IC  Ashton,  and 
Fnmk  H.  Rudkln,  for  appellants.  Mitchell 
QUUam,  for  tcqKmdent 

SCOTT,  J.  This  is  an  action  upon  a  bond 
given  by  the  defendants,  under  the  provi- 
sions of  the  act  of  January  31,  1888,  for  the 
protection  of  those  furnishing  labor  and  ma- 
terials to  the  defendant  Scott  In  the  erec- 
tion of  a  schoolbouse  for  school  district  No. 
8  in  Kittitas  county.  Said  bond  was  before 
the  court  to  Ihrig  v.  Scott  5  Wash.  584.  32 
Pac.  466,  and  the  substance  of  it  is  set  forth 
in  the  opinion  in  that  case.  The  piaiudff  sues 
to  recover  for  labor  and  materials  famished 
said  contractor.  A  number  of  defenses  were 
interx)osed,  the  principal  one  being  that  the 
bond  was  void  in  consequence  of  a  'want  of 
authority  on  the  part  of  tlie  officers  of  the 
school  district  to  enter  into  the  contract  for 
the  erection  of  the  schoolhoose.  At  the  con- 
clusion of  the  plaintiff's  case,  a  motion  for  a 
nonsuit  by  the  defendants  was  overruled, 
and  the  court  directed  the  Jury  to  bring  in  a 
verdict  for  the  plaintiff,  and  this  appeal  is 
prosecuted  from  the  Judgment  rendered 
thereon. 

Much  of  the  argument  was  directed  to  the 
proceedings  upon  the  part  of  the  district  re- 
lating to  the  letting  of  the  contract  and  the 
several  elections  called  to  authorize  and  rati- 
fy the  same,  the  appellants  contending  that 
the  original  election  held  was  void,  and  that 
the  subsequent  election  did  not  have  the 
effect  of  validating  the  prior  action  of  the 
board,  and  that  conceding  it  did  validate 
the  letting  of  the  contract  It  could  not  op- 
erate to  validate  the  bond,  as  against  the 
sureties.  But  from  the  view  we  have  taken 
of  the  case,  we  have  not  found  it  necessary 
to  enter  upon  a  consideration  of  these  ques- 
tions, for  the  bond  executed  by  the  defendant 
sureties  recites  as  a  fact  that  the  defendant 
Scott  the  principal  In  the  bond,  had  duly 
entered  bito  a  contract  with  said  school  dis- 
trict to  erect  said  school  building,  and  we 
think  the  sureties  are  concluded  by  this 
statement  from  disputing  the  validity  of  the 
contract  The  parties  furnishing  the  labor 
and  materials  had  a  right  to  rely  upon  the 
statements  of  the  bond  as  to  these  matters. 
After  having  asserted,  over  their  own  sig- 
natnres,  that  the  contract  had  been  duly  en- 
tered into,  the  defendants  should  not  be  per- 
mitted to  deny  the  execution  oC  such  con- 
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tmct.  In  an  action  bronght  npon  the  bond 
br  the  parties  for  whose  benefit  It  was  glv- 
en.  Brandt,  Sar.  (2d  Ed.)  par.  42;  People 
V.  Hoson  (Cal.)  20  Fsc.  369;  Moore  v.  Earl 
(CaL)  27  Pac.  1087;  People  t.  Jenkins,  17 
Cal.  SOO;  Mayor,  etc,  t.  Harriaon,  30  N.  J. 
Law,  73;  Town  of  HendersonvUle  r.  Price, 
96  N.  C.  423,  ^  S.  B.  166;  Middleton  t.  State, 
120  Ind.  166,  22  N.  B.  123. 

It  la  farther  contended  that  the  oonrt  err- 
ed In  not  allowing  the  defendants  to  fUe 
an  answer  to  the  third  cause  of  action,  which 
it  1b  claimed  they  had  Inadvertently  neglect- 
ed to  deny.  It  Is  apparent,  however,  tbat 
the  defense  to  this  wonld  have  been  the  same 
as  tbat  to  the  othem,  wUch  were  denied,  and 
wonld  not  have  availed  the  defendants  any- 
thing; and,  if  otherwise,  we  cannot  say  that 
the  court  abused  its  discretion  In  refusing 
to  permit  sncb  an  aziswer  to  be  filed,  as  ap- 
plication therefor  was  not  made  xmtU  after 
the  plaintiff's  testimony  had  been  intro- 
duced. 

It  is  fnrther  contended  that  the  court  erred 
in  admitting  the  bond  in  evidence  without 
proof  of  its  execution,  but  the  record  falls 
to  show  that  It  was  objected  to  on  that 
ground  when  offered.    Affirmed. 

BOYT,  O.  J.,  and  ANDBBS  and  GORDON, 
J7.,  concur. 


CITY  OP  PUTALLTJP  v.  SNYDEH. 

(Supreme  0>nrt  of  Washington.     Jan.  SO, 
1896J 

PaUOB  JUSTIOB— CH1.WOB  OV  VSWOB. 

2  HUl's  Code,  i  1468,  provides  for  a 
change  of  venae  from  one  justice  to  another  on 
filing  an  affidavit  of  prejudice.  Section  25  con- 
fers on  jnsticea  jarisdiction  for  violations  of  dty 
(MxlinanceB.  1  Hill's  Code,  {  667,  relating  to 
police  jusdoeB  in  cities  of  the  third  class,  pro- 
videa  that  all  proceedinn  before  them  shall  be 
governed  by  the  lans  relating  to  juBtices  of  the 
peace,  ffetd,  that  one  charged  with  selling  Uq- 
nors  in  violation  of  a  city  ordinance  before  sa<m 
police  Jostice  ia,  npon  filing  a  proper  affidavit, 
entitled  to  a  change  of  venae  to  a  justice  of  the 
peace. 

Appeal  from  superior  court.  Fierce  county; 
Bmmett  N.  Park^,  Judge. 

Prosecution  brought  by  the  city  of  Puyal- 
lup  against  M,  Y.  Snyder  for  selling  intoxi- 
cating liquors  in  violation  of  a  city  ordinance. 
Defendant  was  convicted  before  the  police 
justice  of  said  dty,  but  the  Judgment  was 
vacated  on  certiorari  from  the  superior  court, 
and  tbe  city  appeals.    Affirmed. 

Arthur  O.  Dresbach,  for  appellant  Charles 
B.  Claypool,  Francis  W.  Cushman,  and  Ed- 
ward B.  Cushman,  for  reqjwndent 

GORDON,  J.  The  appellant  Is  a  city  of 
the  third  class,  organized  and  existing  uyder 
tbe  provisions  of  the  act  of  March  27,  1890. 
It  Instituted  proceedings  before  the  police 
Justice  of  said  city  charging  the  respondent 
with  the  sale  of  intoxicating  liquor  contrary 
to  the  provisions  of  Itb  ordinance  upon  the 


subject  Said  ordinance  provides  a  fine  not 
to  exceed  999  as  a  penalty  for  Its  violation. 
The  respondent,  upon  being  arraigned  before 
said  police  Justice,  duly  presented  an  affida- 
vit and  request  for  a  change  of  venue.  It  is 
conceded  that  said  affidavit  was  sufficient  in 
form  and  substance.  His  application  for  a 
change  of  venue  having  been  denied,  he  was 
found  guilty,  and  fined  $30  and  costs  by  said 
police  Justice.  Thereafter  a  writ  of  certio- 
rari was  issued  from  the  superior  court  of 
Pierce  county,  requiring  such  Justice  to  cer- 
tify and  send  thereto  a  transcript  of  the  pro- 
ceedings, and  subsequently  said  superior 
court  set  aside  tbe  Judgment  of  said  police 
Justice,  ui)on  the  ground  that  said  Justice 
erred  in  refusing  to  grant  respondent's  appli- 
cation for  a  change  of  venue.  From  the 
Judgment  and  order  of  the  superior  court  va- 
cating and  setting  aside  said  conviction,  the 
case  is  brought  here  upon  api)eal. 

In  the  present  condition  of  the  record,  we 
are  called  ui>on  to  determine  a  single  ques- 
tion. It  Is  whether  a  change  of  venue  lies 
from  a  police  Justice  of  a  city  of  the  third 
class  in  this  state  to  a  Justice  of  the  peace 
within  said  town  or  city.  We  think  that  the 
right  exists.  Section  1468,  2  Hill's  Code,  Is 
as  follows:  "If,  previous  to  the  commence- 
ment of  any  trial  before  a  Justice  of  the 
peace,  the  defendant  bis  attorney  or  agent, 
shall  make  and  file  with  the  Justice  an  affi- 
davit that  the  deponent  believes  that  the  de- 
fendant cannot  have  an  impartial  trial  before 
such  Justice,  it  shall  be  the  duty  of  the  Jus- 
tice to  forthwith  transmit  all  papers  and 
documents  belonging  to  the  case  to  the  next 
nearest  Justice  of  the  peace  in  the  same 
county.  *  *  •"  And  section  25  of  volume 
2  of  said  Code  confers  upon  Justices  of  the 
peace  "Jurisdiction  over  all  criminal  cases 
coming  under  any  city  or  town  ordinance." 
Section  657  of  volume  1  of  said  Code,  being 
section  138  of  the  act  of  March  27,  1890,  re- 
lating to  charters  of  cities  of  the  third  class 
in  this  state,  and  providing  for  the  election 
in  such  cities  of  a  police  Justice,  contains 
this  provision:  "All  dvll  or  criminal  pro- 
ceedings before  such  Justice  of  the  peace,  un- 
der and  by  authority  of  this  chapter,  shall 
be  governed  and  regulated  by  the  general 
laws  of  the  state  relating  to  Justices  of  the 
peace,  and  to  their  practices  and  Jurisdic- 
tion, and  shall  be  subject  to  review  In  the 
court  of  the  proper  county  by  certiorari  or 
appeal,  the  same  as  in  other  eases.  All  offi- 
cers elected  by  the  council  are  subject  to  re- 
moval by  that  body  at  any  time.  •  •  •" 
We  think  It  quite  clear  from  a  consideration 
of  the  foregoing  provisions  of  the  statute 
that  in  a  proceeding  before  a  police  Justice 
for  a  violation  of  a  city  ordinance,  the  party 
charged  Is  entitied  to  a  change  of  venue  as 
a  matter  of  right  upon  making  the  affidavit 
contemplated  by  section  1468,  supra.  Our 
conclusion,  therefore,  is  that  the  superior 
court  did  not  err  In  vacating  and  setting  aside 
the  Judgment  of  conviction  entered  by  the 
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police  Justice  of  respondent  city,  and  tbe 
judgment  and  order  appealed  from  will  be 
affirmed. 

HOYT,  O.  J.,  and  ANDERS,  SCOTT,  and 
DUNBAR,  JJ.,  concur. 


STATE  ex  rel.  MILES  y.  SUPERIOR 

COURT  OF  SPOKANE 

COUNTY  et  al. 

(Supreme  Court  of  Washin(rton.     Jan.  20, 

1896.) 

Mandamus— To  Cohfbl  Jcdob  to  Settlb  Statb- 

MBST— CONTBNTS  Ot  StATKMBHT — StBNOO- 

haphbr's  Tkambobipt. 

1.  A  mandamoB  will  not  be  granted  to  com- 
pel a  judge  of  the  superior  court  to  settle  a  state- 
ment of  facts  presented,  where  his  return  shows 
that  he  has  not  refused,  but,  being  engaged  in 
another  trial,  postponed  the  matter  for  exam- 
ination. 

2.  A  par^  applying  for  settlement  of  a 
statement  of  facts  in  the  superior  court  cannot 
l>e  compelled  to  embody  therein  a  transcript  of 
the  stenographer's  notes  taken  on  the  trial. 

Application  by  George  Miles  for  mandamna 
against  the  superior  court  of  Spolcane  county 
and  Norman  Buck,  judge.     Refused. 

Plummer  &  Thayer,  for  petitioner.  J.  W. 
Feighan,  for  respondents. 

SCOTT,  J.  This  is  an  application  for  a 
writ  of  mandamus  to  compel  the  respondent 
to  settle  a  statement  of  facts  in  tbe  case  of 
Tbe  State  ▼.  George  Miles.  Tbe  petition 
shows  that  a  proposed  statement  had  been 
filed  by  tbe  relator,  and  that  no  amendment 
had  been  offered  thereto,  but  that  tbe  judge 
had  refused  to  settle  tbe  same;  and  It  Is 
contended  that  such  refusal  was  based  upon 
the  ground  that  tbe  relator  had  not  obtained 
a  copy  of  tbe  stenographer's  notes  taken  up- 
on tbe  trial  of  said  cause,  and  tbe  prosecut- 
ing attorney  who  appeared  for  tbe  state  in 
said  action  contends  that  it  was  necessary 
for  the  relator  to  obtain  a  copy  of  said 
notes,  and  present  a  full  transcript  thereof 
in  said  proposed  statement,  and  he  further 
contends  that  the  statement  proposed  was 
so  defective  and  Incomplete  as  to  warrant 
tbe  court  in  refusing  to  act  upon  it  at  all. 
Tbe  judge,  however.  In  bis  return,  makes  no 
finding  as  to  tbe  character  of  tbe  statement 
offered,  but  certifies,  in  substance,  that  he 
liad  not  acted  thereon  for  want  of  time  to 
consider  tbe  same,  and  that  be  had  not  re- 
fused to  settle  the  statement  in  said  action. 
He  further  contends  that,  at  tbe  time  said 
statement  was  presented  to  him  for  settle- 
ment, he  was  engaged  in  tbe  trial  of  another 
action,  and  that,  instead  of  refusing  to  settle 
the  facts  to  be  used  upon  said  appeal,  he  in- 
formed tbe  attorney  for  the  relator  that  he 
was  unable  to  say  at  that  time  whether  tbe 
statement  was  correct  or  not,  and  be  contin- 
ued the  matter  until  he  could  have  an  oppor- 
tunity to  examine  the  same,  and  tbe  objec- 
tions made  tburotu.     Under    this    state  of 


facts,  the  writ  should  not  Issue,  for  there 
was  no  refusal  upon  the  part  of  ttie  court  to 
act  upon  tbe  statement  proposed,  nor  to  con- 
sider the  objections  urged  against  tbe  same 
upon  tbe  part  of  the  state.  We  may  say, 
however,  that  we  are  of  the  opinion  that  tbe 
relator  cannot  l>e  required  to  furnish  a  copy 
of  tbe  stenographic  notes.  Tbe  stenogra- 
pher was  not  an  officer  of  tbe  court,  and  tbe 
notes  taken  were  not  a  part  of  the  record  in 
tbe  cause,  and  there  would  be  no  means  ot 
compelling  him  to  furnish  a  copy  of  the 
same. 

HOXT,   C.  J.,   and  DITNBAB,  ANDBB8, 
and  GORDON,  JJ.,  concur. 


MILLER  T.  BEAN  et  aL 

(Supreme  Court  of  Washington.     Jan.  21, 

1896J 

AppbaI/— Etidbhce  to  Sustain  Vbbdioi— Cubtoii. 

1.  Where  there  is  any  evidence  to  warrant 
the  verdict,  and  the  trial  court  htus  refused  to 
set  it  aside,  it  will  not  be  reversed  on  appeaL 

2.  In  an  action  to  recover  on  a  contract  with 
a  partnership,  proof  of  the  custom  of  doing  busi- 
ness by  one  of  the  partners  is  inadmissible. 

Appeal  from  superior  court.  Pierce  coun- 
ty;  John  C.  Stallcup,  Judge. 

Action  by  0.  P.  Miller  against  C  O.  Bean 
and  James  M.  Morrison,  partners  as  Bean  & 
Morrison.  Judgment  for  plalntifC,  and  de- 
fendants appeal.    Affirmed. 

T.  W.  Bean,  for  appellants.  Tbos.  Catroll 
and  Hagerman  &  Carroll,  for  respondent. 

GORDON,  J.  Respondent  began  this  ac- 
tion in  tbe  superior  court  of  Pierce  county 
to  recover  compensation  for  services  as  a 
civil  engineer  and  surveyor  alleged  to  have 
been  rendered  by  him  to  tbe  appellants,  and 
also  for  like  services  rendered  to  tbe  appel- 
lants by  one  G.  L.  M'Uer,  an  account  for 
which  last-mentioned  services  was  assigned 
by  tbe  said  G.  L.  Miller  to  the  respondent 
prior  to  the  commencement  of  the  action. 
To  each  of  said  causes  of  action  tbe  appel- 
lants filed  a  general  denial,  and  upon  trial 
a  verdict  was  rendered  for  the  respondent, 
and  thereafter  judgment  was  entered  upon  it 
In  his  favor  for  tbe  sum  of  $693.55,  from 
which  judgment,  and  from  an  order  denying 
a  new  trial,  appellants  prosecute  this  appeal. 
The  principal  contention  of  appellants  is  that 
the  evidence  upon  tbe  trial  was  insufficient  to 
justify  a  verdict,  and  that  the  amount  of  the 
recovery  was  too  great  We  have  carefully 
examined  all  of  the  evidence  submitted  upon 
the  trial,  and  from  such  examination  we  find 
that  there  was  a  substantial  conflict,  such  aa 
under  well-settled  rules  forbids  our  inte> 
fering  with  tbe  verdict  Tbe  learned  judge 
who  presided  upon  tbe  trial  and'  heard  the 
testimony  of  the  witnesses  has  declined  to 
interfere  with  the  verdict,  which  affords  aa 
additional  reason  why  this  court  should  not 
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In  Bncklin  t.  HUler,  40  Pac.  732,  this  court 
said  that  "the  verdict  and  judgment  must 
be  sustained  if  there  was  any  testimony 
which  would  warrant  the  Jury  in  coming  to 
the  conclusion  to  which  It  cUd,  however  much 
the  testimony  to  the  contrary  might  prepon- 
derate." It  would  be  of  little  service  to  en- 
ter upon  an  analysis  of  the  evidence,  and  we 
pass  from  this  branch  of  the  case  without 
further  comment.  The  only  remaining  ques- 
tion to  be  considered  relates  to  an  offer  of 
counsel  to  prove  the  custom  of  the  appellant 
Bean  with  reference  to  the  assumption  of 
liability  by  him,  while  engaged  in  business 
of  bis  own,  prior  to  the  formation  of  appel- 
lants' partnership,  for  services  similar  to 
those  for  which  the  respondent  Is  claiming 
compensation  In  this  case;  appellants  con- 
tending that,  while  the  services  for  which 
respondent  was  claiming  compensatlgn  in 
this  case  were  actually  rendered,  neverthe- 
less, the  same  were  not  to  be  paid  for  by 
api>ellant8'  firm  until  said  firm  obtained, 
from  the  person  ordering  the  work  from  It, 
pay  for  such  work.  The  lower  court  sus- 
tained an  objection  to  this  ofFer,  and,  we 
think,  rightfully.  No  complaint  is  made  as 
to  any  other  ruling  by  the  trial  court,  nor 
aa  to  the  charge  given  to  the  jury,  and  we 
conclude  that  the  judgment  should  be,  and  it 
Is,  affirmed. 

HOYT.  C.  J.,  and  ANDERS,  SCOTT,  and 
DUNBAR,  JJ.,  concur 


STATE  V.  NELSON. 

(Supreme  Court  of  Washington.     Jan.  22, 

1896J 

APP»*1/— RBVIBW— DiHORETION— RbOBPTIOK  OF 
EVIDBNOB— WiTNRSS — C!OBROBORATION. 

1.  A  conviction  will  not  be  disturbed,  ex- 
cept for  abase  of  discretion,  because  the  court 
permitted  the  state  to  introduce  in  rebuttal  evi- 
dence wtiich  should  have  been  put  in  in  chief. 

2.  That  the  state  introduces  evidence  tend- 
ing to  show  a  different  state  of  facts  from  that 
testified  to  by  a  witness  for  defendant  is  not  an 
Impeachment  of  defendant's  witness  so  as  to  en- 
title defendant  to  introduce  evidence  to  sustain 
Buch  witness. 

Appeal  from  superior  court,  Columbia 
county;  R.  F.  Sturdevant,  Judge. 

Sam  Nelson  was  convicted  of  burglary, 
and  api>eals.    Affirmed. 

GritBtts  &  Nuzum,  for  appellant.  Will  H. 
Fonts,  for  the  State. 

HOYT,  C.  J.  Defendant  was  convicted 
of  tbe  crime  of  burglary,  and  from  the 
judgment  and  sentence  imposed  has  prose- 
cuted this  appeal.  The  first  reason  assigned 
for  reversal  Is  that  the  superior  court  had 
no  jurisdiction,  because  the  necessary  facts 
which  would  entitle  the  prosecuting  at- 
torney to  file  an  information  did  not  exist 
Tbe  argument  upon  this  question  proceeded 
upon  the  theory  that  the  record  of  the  court 


below  did  not  show  that  any  of  the  condi- 
tions required  by  tbe  statute,  upon  which 
the  prosecuting  attorney  was  authorized  to 
file  an  information,  existed.  Prom  the  orig- 
inal transcript  nothing  was  made  to  appear 
In  relation  to  this  question,  but  by  a  supple- 
ment thereto  sent  up  by  the  respondent  It 
appears  that  the  defendant  was  in  custody 
on  a  charge  of  felony,  and  that  the  court 
was  hi  sesslan  and  the  grand  jury  not  In 
session.  Hence,  the  conditions  required  by 
the  statute  were  shown  to  exist,  and  were 
sufficient  to  authorize  the  filing  of  the  in- 
formation. 

The  only  other  errors  assigned  are  foimd- 
ed  upon  rulings  of  the  court  in  the  adm's- 
sion  and  rejection  of  testimony.  As  to  the 
admission  of  testimony,  the  only  complaint 
1b  that  the  court  allowed  certain  testimony 
to  be  put  in  by  way  of  rebuttal  that  should 
have  been  Introduced  as  a  part  of  the  plain- 
tiff's principal  case.  But  the  statement  of 
facts  fails  to  disclose  any  such  circumstan- 
ces as  would  authorize  us  to  reverse  the 
Judgment  for  the  reason  that  the  court 
abused  Its  discretion,  even  if  we  should 
come  to  the  conclusion  that  the  contention 
of  the'  appellant  that  the  testimony  should 
have  been  introduced  as  a  part  of  the  prin- 
cipal case  was  correct  The  appellant  had 
introduced  one  Hayden  as  a  witness,  who 
testified  to  certain  facts.  Afterwards  the 
resjKindent  Introduced  testimony  tending  to 
show  a  different  state  of  facts.  Then  ap- 
pellant sought  to  put  in  additional  testi- 
mony in  support  of  the  statements  of  Hay- 
den. The  ground  upon  which  he  sought  this 
was  that  the  respondent  by  Its  testimony 
had  Impeached  the  witness  Hayden,  and 
that  on  that  account  he  was  entitled  to  sus- 
tain him.  If  testimony  had  been  introduced 
which  was  strictly  in  impeachment  of  the 
witness  Hayden,  there  would  be  force  In 
tl^e  contention  of  appellant  that  he  should 
have  been  allowed  to  put  in  testimony  to 
sustain  him.  But  evidence  tending  to  estab- 
lish a  different  state  of  facts  from  that  testi- 
fied to  by  Hayden  was  not  Impeaching  testi- 
mony, within  the  meaning  of  tbe  rule  which 
allows  a  party  to  sustain  a  witness  who 
has  been  Impeached  by  testimony  offered 
on  the  part  of  the  other  party.  The  judg- 
ment and  sentence  must  be  affirmed. 

DUNBAR,  SCOTT,  ANDERS,  and  GOR- 
DON, JJ.,  concur. 


SWEET,  DEMPSTER  &  CO.  v.  DILLON 
et  ux. 

(Supreme  Court  of  Washington.     Jan.  22, 

1886.) 

Husband   and   Wipb  —  Sbparatb   Propbbtt   or 

WiPB — LlABILITT  FOR  DEBTS    CORTRACTBD 
BT  HDSBAND. 

The  separate  property  of  the  wife  is  not 
liable  for  debts  contracted  by  the  husband  in  a 
business  carried  on  by  him  for  the  benefit  of 
the  community. 
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▲luteal  from  superior  court,  Cowlitz  coun- 
ty; A.  L.  Miller,  Judge. 

Action  by  Sweet,  Dempster  &  Co.,  a  corpo- 
ration, against  W.  F.  Dillon  and  wife.  From 
a  Judgment  for  plaintIS  against  the  bnsband 
a.lone,  it  appeals.    Affirmed. 

J.  B.  Thompson  and  W.  F.  Maglll,  tcx  ap- 
pellant Thomas  N.  Strong  and  B.  W.  Ross, 
for  resixindentB. 

SCOTT,  J.  The  defendants  DQlon  were, 
during  all  the  times  hereinafter  mentioned, 
bnsband  and  wife,  and  tbe  defendant  W.  F. 
Dillon  was  engaged  In  the  mercantile  busi- 
ness in  this  state,  and  wUle  ao  engaged  be- 
came indebted  to  the  plaintifCs  for  goods  pur- 
chased of  them  in  carrying  on  said  businen. 
Thereafter  the  plalntlfls  brought  suit  against 
tbe  defendants  to  recover  a  balance  due  for 
the  goods  sold.  The  only  ground  of  liability 
alleged  against  respondent  Elizabeth  Dillon, 
and  the  one  upon  which  tlte  plaintitf'a  dalm 
against  ber  is  based,  is  because  of  her  being 
tbe  wife  of  the  other  defendant,  and  it  is  con- 
tended that  t)ecauae  the  business  conducted 
by  W.  F.  Dillon  was  conducted  for  the  bene- 
fit of  the  community  plaintiffs  were  entitled 
to  a  Judgment  against  both  of  the  defendants 
for  the  amount  of  tbeir  claim.  W.  F.  DiUon 
did  not  am)ear  in  the  action,  and  a  Judgment 
was  rendered  against  him  by  default.  Eliza- 
beth Dillon  appeared  and  defended,  and  the 
Judgment  of  tbe  court  was  that  the  plaintllTB 
-idalm  might  be  enforced  against  tbe  com- 
munity property  of  tbe  defendants,  and 
against  the  separate  property  of  W.  F.  Dil- 
lon, but  that  tbe  plaintifr  was  not  entitled  to 
a  personal  Judgment  against  the  respondent 
wife.  This  is  tbe  first  time  that  this  precise 
point  has  been  presented  to  this  court  for 
adjudication,  although  the  appellant  con- 
tends that  certain  other  cases  heretofore  de- 
cided by  this  court  sustain  tbeir  claims  in 
this  appeal;  but,  without  considering  those 
cases  in  detail,  we  are  of  the  oplni<»  that 
none  of  them  bear  strongly  upon  the  point  in 
controyersy  here,  and  are  furthermore  of  the 
opinion  that  the  plaintiff  was  not  entitled  to 
a  personal  Judgment  against  the  respondent 
Elizabeth  Dillon.  It  is  true  tbe  business  car- 
ried on  by  tbe  husband  was  a  community 
business,  and  the  liabilities  incurred  therein 
were  properly  charged  against  the  commun- 
ity, and,  inasmuch  as  he  was  the  controlling 
and  contracting  party,  might  also  be  a  charge 
upon  bis  separate  estate;  but  this  is  as  far  as 
the  law  goes,  In  our  opinion.  The  wife  here 
was  a  noncontracting  party,  the  business  was 
transacted  by  tbe  husband,  she  had  no  con- 
trol over  it,  and  it  would  be  contrary  to  the 
spirit  of  the  law  to  hold  her  separate  estate 
liable  for  bis  contracts,  whether  incurred  for 
the  benefit  of  his  separate  estate  or  for  the 
community.  The  Judgment  of  the  superior 
court  is  affirmed. 

HOYT,  C.  J.,  and  DTJNBAB,  ANDERS, 
and  GORDON,  JJ.,  concur. 


SMITHSON  V.  WOODIN  et  aL 
(Biqnwme  Court  at  Waahlngtoo.    Jaa.  24, 

1896J 
Appsai.— JuanDionoii— Reqcurss— Boan. 
The  giving  of  an  appeal  bond  is  essfwtiil 
to  appellate  jniiadietion. 

Appeal  from  supericMr  court.  King  onmty; 
J.  W.  Langley,  Judge. 

Action  by  H.  O.  Smithson,  administrator, 
against  Ira  Woodln  and  others.  There  was 
a  Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Dismissed. 

Clise  &  King,  for  appellant  Edward  V<m 
Tobel  and  W.  Hi.  Humphrey,  for  respond- 
ents. 

PER  CURIAM.  It  having  been  suggested 
at  the  bearing,  and,  iqwn  examination  of 
tlie  record,  found,  that  no  bond  was  given  by 
appellant  upon  appeal  from  the  Judgment 
and  order  in  this  case,  the  court  considen 
that  It  Is  without  Jurisdiction,  and  for  that 
reason  the  appeal  will  be  diamisaed. 


STATE  ex  rel.  GANNON  v.  HITT  et  aL 
(Supreme  Court  of  Washington.     Jan.  27, 
1886.) 
Hasdamos— Wbbr  Lias. 
2  Hill's  Ann.  Code.  (  736,  provldea  Oat 
the  writ  of  mandamus  snail  not  ueae  in  any 
case  where  there  is  any  other  plain  and  adequate 
remedy  at  law.     1  Hul's  Ann.  Code,  {  776,  par. 
9,  provides  for  an  appeal  within  80  days,  to  the 
superintendent  of  public  instruction,  from  the 
decision  of  the  county  board  of  examiners  refus- 
ing to  issue  a  teacher's  certificate.     Held,  that 
mandamus  would  not  lie  to  compel  the  board  to 
issue  such  certificate. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge 

Application  by  the  state  on  the  relation  of 
Frank  I.  Gannon  against  J.  M.  Hitt  and  otb- 
«ca  for  a  writ  of  mnndHtTHis.  From  a  Judg- 
ment granting  the  writ,  defendants  appeal. 
Reversed. 

Newman  &  Howard,  for  appenants. 

GiORDON,  J.  The  relator,  Frank  I.  Gan- 
non, instituted  this  proceeding  in  tbe  su- 
perior court  of  Whatcom  county  to  compel 
the  appellants,  tbe  board  of  school  examin- 
ers of  said  county,  to  Issue  a  teacher's  <xt- 
ttflcate  of  tbe  third  grade,  entitling  respond- 
ent to  teach  in  the  common  schools  of  said 
county  for  a  period  of  one  year.  The  al- 
ternative writ,  issued  upon  respondent's  affi- 
davit and  motion,  recites  that  appeuanta 
constitute  the  board  of  school  examiners 
of  said  county;  that  in  February,  1894,  said 
board  held  a  public  examination  of  teachen, 
at  which  respondent  was  examined.  In  ac- 
cordance with  law,  in  all  branches  reQuisIte 
for  a  certificate  of  that  grade;  that  at  said 
examination  he  received  an  average  grading 
of  69.08  per  cent,  thereby,  as  he  aileges. 
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being  entitled  to  a  third-grade  certificate. 
It  further  recites  that  he  Is  a  person  of  good 
moral  character,  and  bad  furnished  said 
board  satisfactory  proof  thereof,  and  that 
he  imsseased  all  the  qualifications  required 
by  law  to  entitle  him  to  said  certificate,  but 
that  Bald  board  wrongfully  and  unlawfully 
refosed,  upon  demand,  to  issue  the  same. 
The  appellants  demurred  to  the  alternative 
writ,  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  subject-matter  of  the  ac- 
tion, and  that  the  same  did  not  state  facts 
Boffldent  to  entitle  respondent  to  the  re- 
lief sought  The  demurrer  was  oyerruled, 
and  the  appellants,  reserving  an  exception 
to  such  ruling,  filed  an  answer.  Thereafter 
the  court  proceeded  to  try  the  issue  of  fact, 
and,  upon  such  trial,  rendered  Judgment 
against  appellants,  making  the  alternative 
writ  peremptory,  from  which  Judgment,  and 
the  order  overmling  the  demurrer,  this  ap- 
peal Is  taken.  We  think  the  demurrer 
should  have  been  sustained.  It  has  long 
been  settled  at  the  common  law,  and  by 
statute  in  nearly,  if  not  all,  of  the  American 
states,  that  mandamus,  being  an  extraordi- 
nary legal  remedy,  will  not  be  awarded 
where  the  relator  has  any  other  adequate 
remedy.  The  language  of  our  statute  (sec- 
tion 736,  2  HiU's  Ann.  Code)  is:  "The  writ 
shall  not  be  issued  in  any  case  where  there 
is  any  other  plain  and  adequate  remedy." 
Paragraph  0,  |  T76,  1  Hill's  Ann.  Code,  and 
section  781  of  the  same  volume,  provide  for 
an  appeal  to  the  superintendent  of  public 
Instruction  from  the  decision  of  the  county 
board  of  examiners.  Paragraph  14  of  said 
section  776  provides  that  the  county  superin- 
tendent shnll  "appoint,  for  one  year,  two 
persons  holding  the  highest  grade  certificate 
In  his  couni),  and  such  persons,  with  the 
county  superintendent,  shall  constitute  a 
board  of  examiners  for  the  examination  of 
teachers."  Paragraph  9  of  the  same  section 
requires  the  superintendent  "to  keep  in  a 
suitable  book  an  official  record  of  all  persons 
examined  for  teachers'  certificates,  showing 
the  name,  age,  nationality,  date  of  the  ex- 
amination, and  grade  of  certificate  Issued. 
He  shall  also  retain,  for  six  months,  a  list 
of  the  questions,  and  the  written  answers 
to  the  same,  of  all  applicants,  and  hold  the 
same  subject  to  the  order  of  the  superinten- 
dent of  public  Instruction;  and  In  case  any 
teacher  or  applicant  shall  feel  aggrieved  at 
the  result  ot  an  examination,  or  In  case  a 
certificate  Is  revoked  by  the  county  superin- 
tendent, the  right  of  appeal  to  the  superin- 
tendent of  public  Instruction  shall  not  be 
denied  the  teacher  or  applicant;  provided, 
that  said  appeal  be  taken  within  thirty 
days  from  the  date  of  the  notice  of  such 
grievance,  revocation  or  refusal."  Section 
781, 1  Hill's  Ann.  Code,  provides  that  "when 
an  applicant  for  a  certificate  at  a  regular 
examination  shall  feel  aggrieved  at  the  deci- 
sion of  the  county  board  of  examiners,  and 
shall  appeal  to  the  superintendent  of  public 


Instruction,  the  questions  nsed  and  the  an- 
swers given  shall  be  examined  by  him,  and 
if  the  decision  of  the  county  board  of  ex- 
aminers be  reversed,  the  superintendent  of 
public  Instruction  shall  issue  to  the  appel- 
lant a  certificate  ot  such  grade  as  the  an- 
swers to  the  questions  used  shall  warrant, 
and  said  certificate  shall  be  valid  In  the 
county  where  the  applicant  was  examined. 
*  •  •"  We  think  It  very  plain  that  the 
relator  has  mistaken  his  remedy.  The  Judg- 
ment appealed  from  will  be  reversed,  and 
the  cause  remanded  to  the  superior  court, 
with  directions  to  sustain  appellants'  de- 
murrer to  the  alternative  writ. 

HOYT.  C.   3..  and  ANDBRS,  DUNBAR, 
and  SCOTT,  JJ.,  concur. 


AH  HOW  V.  FUBTH  et  aL 

(Supreme  Court  of  Washington.    Jan.  27, 

1886J 

STATDTC  or  Ll)IITATI0!«B — WhcI7  BIOIKS  TO    RdK 

— WiTKSSS — COMPBT  BS  0  T — TRJiIISaOTIOSS 

WITH  DbCBDSSTB. 

1.  Where  one  is  employed  for  an  indefinite 
[period  at  a  spedfled  sum  per  month,  and  con- 
tinues In  the  service  of  his  employer  for  a  nam- 
ber  of  years  without  hiterraption,  receiring 
partial  payments  daring  the  time,  the  contract 
of  emplpyment  will  be  treated  as  continuous, 
and  the  statute  of~ limitations  will  not  begin  to 
run  until  the  service  ends. 

2.  In  an  'action  against  an  administrator 
for  a  balance  dae  for  services  rendered  by  plain- 
tiff for  deceased,  testimony  of  plaintiff  that  he 
worked  at  deceased's  house,  and  as  to  the  char- 
acter of  the  work  performed  by  him,  is  not  tes- 
timony in  relation  to  a  "transaction  had  by  him 
with,  or  any  statement  made  to  him  by,"  de- 
ceased, within  2  Hill's  Code,  {  1646. 

3.  In  such  case  the  account  book  of  plain- 
tiff is  not  inadmissible  on  the  ground  that  it  Is 
in  effect  permitting  plaintiff  to  testify  to  a  trans- 
action with  deceased. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  Ah  How  against  Jacob  Furth 
and  Minnie  O.  Tesler,  as  administrators  of 
the  estete  of  Henry  L.  Tesler,  deceased,  to 
recover  for  services  performed  by  plaintiff 
as  a  domestic  in  deceased's  family.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

Carr  &  Preston,  White  &  Munday,  and  H. 
E.  Shields,  for  appellants.  James  Leddy,  for 
respondent 

GORDON,  J.  The  appellants  are  the  ad- 
ministrators of  the  estate  of  Henry  L.  Yesler, 
deceased.  Respondent  brought  this  action  to 
recover  from  said  estate  for  services  per- 
formed as  a  domestic  In  the  family  of  the 
deceased,  between  the  9th  day  of  February, 
18S2,  and  the  1st  day  of  December,  1891,  at 
the  agreed  salary  of  $60  per  month.  The 
amount  of  his  wages  for  the  entire  term  is 
In  the  complaint  alleged  to  be  $6,760,  of 
which  amount  $4,849  was  paid  by  said  Henry 
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L.  Yesler  during  Us  lifetime.  The  appel- 
lants, in  addition  to  a  general  denial,  set  up 
two  afflrmatlve  defenses:  (1)  That  "all  claims 
and  demands  of  the  plalntifF  •  •  •  were 
by  the  said  Henry  L.  Yesler  fully  paid, 
satisfied,  and  discharged";  and  (2)  that  the 
statute  of  limitations  has  run  against  the 
claim.  Upon  the  trial  of  the  cause  below, 
a  Jury  was  expressly  waived,  and  the  court 
made  Its  findings  of  fact  and  conclusions  of 
law,  upon  which  Judgement  was  entered  for 
the  respondent  in  the  sum  of  $1,767.47,  from 
which  Judgment  this  appeal  Is  taken.  It  is 
stated  in  the  brief  of  appellants  that  "the 
principal  legal  contention  is  upon  the  ques- 
tion whether  or  not  the  statute  of  limitations 
had  run,  and  the  admission  of  certain  testi- 
mony." We  think  that  the  lower  court  was 
right  In  finding  against  the  appellants  upon 
the  plea  of  payment  and  discharge  of  said 
claim  during  the  lifetime  of  the  decedent 
From  a  somewhat  careful  and  painstaking 
examination  of  the  entire  record,  we  think 
there  was  but  one  employment  and  one  serv- 
ice; that  It  began  Febmaiy  10,  1882,  and 
ended  October  1,  18&1,  during  all  of  which 
time  the  employment  was  continuous  and  un- 
interrupted, except  for  the  period  of  about 
fire  months  during  the  year  1885,  when  re- 
spondent was  obliged,  for  business  reasons, 
to  make  a  trip  to  San  Francisco.  But  be 
went  with  the  Intention  of  returning  to  his 
employment,  and  he  did  so  return,  and  the 
character  of  his  employment  •  and  contract 
was  not  affected  by  such  Interruption.  The 
lower  court  found,  and,  we  think,  upon  suffi- 
cient evidence,  that  the  employment  of  the 
respondent  by  the  said  deceased  was  for  an 
Indefinite  period,  at  the  agreed  wages  of  $60 
per  month.  It  also  appears  that  numerous 
partial  payments  were  made  by  the  said 
Yesler  in  his  lifetime,  some  of  said  payments 
being  in  money  direct  to  respondent  In 
other  iiustances  cash  was  paid  by  said  de- 
ceased to  other  parties  on  account  of  re- 
sixindent  for  which  credit  was  duly  given. 
Other  Items  of  credit  relate  to  rent  of  a 
dwelling  bouse  which  was  occupied  by  re- 
spondent for  a  number  of  years  while  he 
was  engaged  In  such  service.  Henry  L.  Yes- 
ler died  on  the  16th  day  of  December,  1892. 
This  action  was  brought  In  February,  1894, 
and  the  last  item  of  credit  was  on  the  2d 
of  October,  1891.  The  lower  court  found 
that  at  no  time  prior  to  the  2d  of  October, 
1891,  did  a  period  of  three  years  elapse  be- 
tween the  dates  of  said  i)ayments  or  credits, 
and  that  "at  no  time  did  any  balance  of  said 
Indebtedness  remain  due  and  unpaid  for  a 
period  of  three  years,  or  become  barred  by 
the  statute  of  limitations."  We  think  that 
the  contract  of  service  was  a  continuous  one, 
and  that  the  statute  of  limitations  did  not 
begin  to  run  until  the  completion  of  the  serv- 
ice,—or,  in  other  words,  until  the  1st  day 
of  October,  1891  "Where  services  are  ren- 
dered under  an  agreement  which  does  not 
fix  any  certain  time  for  payment,  nor  when 


the  services  shall  end,  the  contract  of  em- 
ployment will  be  treated  as  continuous,  and 
the  statute  of  limitations  will  not  begin  to 
run  imtil  the  services  are  ended."  Graves  v. 
Pemberton  (Ind.  App.)  29  N.  E.  177.  To  the 
same  effect  may  be  cited  Knight  v.  ELnight 
(Ind.  App.)  30  N.  E.  421;  Carter  v.  Carter, 
36  Hich.  207;  Taggart  v.  Tevanny  (Ind.  App.) 
27  N.  E.  611.  SecUon  132,  2  Hill's  Code,  is 
as  follows:  "When  any  payment  of  prin- 
cipal or  interest  has  been  or  shall  be  made 
upon  any  existing  contract,  whether  It  be  a 
bill  of  exchange,  promissory  note,  bond,  or 
other  evidence  of  Indebteoness,  If  such  pay- 
ment be  made  after  the  same  shall  have 
become  due,  the  limitation  shall  commence 
from  the  time  the  last  payment  was  made." 
The  legislature  of  this  state.  In  enacting  this 
provision,  hat  adopted  substantially  the 
common-law  rule,  and  "by  such  payment  a 
new  date  [is  fixed]  from  which  the  limita- 
tion of  actions  thereon  [on  contracts]  com- 
mences to  run."  Creighton  v.  Vincent.  10 
Or.  56. 

Ul>on  the  examination  of  the  respondent  as 
a  witness,  he  stated  that  he  was  a  cook  dur- 
ing the  year  1882.  The  following  question 
was  then  propounded:  "Tell  the  Judge  where 
you  were  cooking."  This  was  objected  to, 
on  the  ground  that  the  witness  was  Incom- 
petent to  testify.  The  court,  in  ruling,  said: 
"Any  transaction  with  Mr.  Yesler,  or  an; 
conversation  with  him.  Is  certainly  covered 
by  the  statute,  but  the  fact  of  where  he  was 
engaged  during  a  certain  period,  or  where 
he  was,  will  not  come  within  the  rule.  Ob- 
jection overruled  to  that  extent"  The  wit- 
ness then  proceeded  to  state  that  between 
February,  1882,  and  October,  1891,  he  did  the 
cooking,  washing,  and  ironing  at  the  home 
of  the  deceased,  but  did  not  detail  any  con- 
versation between  himself  and  the  deceased. 
The  appellants  contended  below,  and  insist 
here,  that  this  testimony  was  improper,  un- 
der section  1646,  2  Hill's  Code.  We  think, 
however,  that  the  ruling  of  the  lower  court 
was  right  The  testimony  of  respondent  tliat 
he  worked  at  the  house  of  the  Intestate,  and 
the  character  of  the  work  performed  by  him, 
was  not  testimony  In  relation  to  a  "transac- 
tion had  by  him  with,  or  any  statement  made 
to  him  by,"  such  intestate.  Such  testimony 
related  scdely  to  acts  of  the  witness,  and 
was,  we  think,  entirely  competent  Fog- 
getb  T.  OafTney  (S.  G.)  12  S.  E.  260;  Dysart 
V.  Furrow  (Iowa)  57  N.  W.  644;  Stevens  v. 
Witter  (Iowa)  56  N.  W.  536;  Lerche  v.  Brash- 
er, 104  N.  T.  157,  10  N.  E.  68.  For  the  same 
reason,  and  upon  the  same  authorities,  re- 
spondent's BiXhIbIt  A,  which  purported  to  be 
an  account  book  kept  by  the  respondent,  was 
properly  received  in  evidence,  and  Its  ad- 
mission was  not  In  effect  permitting  the 
plaintiff  to  testify  to  a  transaction  with  the 
deceased.    The  Judgment  will  be  afiElrmed. 

HOYT,  0.  J.,  and  SCOTT    and  ANDERS, 
JJ.,  concur. 
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ROTH  ▼.  UNION  DEPOT  OO. 

(Supreme  Oonrt  of  Washington.     Jan.  27, 
1896J 

Railkoad  CkiMTksaa  —  istvtn  to  PBatbira  on 
Track  —  IiIabiutt  roa  NKOuenoa  —  QlioM 
liieuoaKOB — IXPOTBD  NaousaHOB — ^KzoaaaiTa 
DAMAoas. 

1.  Where  from  50  to  100  people,  daily,  for 
fbnr  or  five  yeara,  nse  a  railway  track  for  foot 
travel,  with  the  acqnieacence  of  the .  railroad 
company,  sach  acqoieacence  creates  a  risbt, 
which  imposes  on  the  company  a  duty  of  or- 
dinary diligence  to  avoid  injury  to  persons  so 
Dsins:  the  track. 

2.  Where  a  railroad  company,  because  short 
of  help,  detaches  cars  from  its  switch  engine, 
and  permits  them  to  run,  unattended,  at  a  rapid 
rate,  down  a  grade  and  around  a  curve,  out  of 
sight  of  its  employes,  over  a  trick  used  daily 
by  from  50  to  100  people  as  a  pathway,  it  is 
guilty  of  gross  negligence. 

3.  A  child  cannot  be  held  to  the  same  degree 
of  care  in  avoiding  danger  aa  an  adult,  and  the 
care  or  caution  required  ia  according  to  the  ca- 

Eadty  of  the  child,  to  be  determined,  ordinarily, 
y  its  age. 

4.  In  an  action  for  injuries  to  a  child, 
brought  for  the  child's  benefit,  the  negligence  of 
its  parents  cannot  be  imputed  to  it. 

5.  A  judgment  for  $15,000  in  favor  of  a 
child  nine  years  old,  for  the  loss  of  one  leg,  is 
not  excessive. 

Appeal  from  snperlor  oonrt,  Spokane  coun- 
ty; Jamefl  Z.  Moore,  Judge. 

Action  by  Albert  John  Roth,  an  Infant,  by 
Frank  Roth,  his  guardian  ad  lltffln,  against 
the  Union  Depot  Comiwny,  for  personal  in- 
juries caused  by  defendant's  negligence.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

W.  W.  Cotton,  J.  M.  Aahton,  and  Lester  8. 
Wilson,  for  appellant.  D.  W.  Henley  and 
Fenton  &  Sanndera,  for  respondent 

DUNBAR,  J.  The  defendant  is  a  railway 
terminal  company  in  the  city  of  Spokane.  Its 
railway  tracks  and  yards  lie  parallel  with  the 
Spokane  river,  near  its  north  bank,  in  that 
city.  North  of  the  defendant  company's  tracks 
and  yards  there  is  an  addition  to  Spokane 
dty,  on  which  lived,  at  the  time  the  accident 
alleged  in  this  case  occnrred,  a  numt)er  of 
tamlUea,  yarlously  estimated  in  the  testimony 
at  from  25  to  60.  The  railway  lines  and 
switches  of  the  appellant  ran  in  a  westerly  di- 
rection across  Washington  street,  at  a  right 
angle  therewith,  and  near  the  north  bank  of 
and  parallel  with  the  Spokane  river,  and  ran 
northerly  from  Washington  street,  thence  In 
a  northwesterly  direction,  making  a  short 
cnrre  aroimd  a  high  bluff  of  rocks,  and  thence 
in  a  straight  line  to  and  beyond  the  east  line 
of  Mill  street,  of  said  city,  extended  north. 
At  a  point  east  of  the  east  line  of  Mill  street, 
so  extended,  the  appellant  had  located  a 
switch,  from  which  diverged  several  side 
tracks,  running  parallel  with  each  other,  in  an 
eastoib'  direction,  around  said  sharp  curve. 
The  railway  tracks  on  the  said  switches  were 
located  on  a  down  grade  from  Mill  street.  In 
an  easterly  direction,  around  the  said  sharp 
cnrre;  and  cars  detached  from  an  engine  above 
T.43P.no.5 — il 


the  switches  would,  by  reason  of  the  down 
grade,  run  of  their  own  momentum  down  to 
and  across  Washington  street  at  a  rapid  speed. 
For  many  years  before  the  construction  of  ap- 
pellant's yards  at  this  point,  the  people  resid- 
ing north  of  the  appellant's  right  of  way  were 
In  the  haMt  of  using  several  footpaths,  which 
converged  Into  a  well-defined  path  as  they 
reached  the  appellant's  right  of  way  near 
Howard  street,  and  the  people  residing  be- 
tween Washington  street  and  Mill  street  were 
accustomed  to  go  to  the  south  side  of  the 
river  by  these  footpaths,  which  converged 
Into  one  path  near  Howard  street,  and  thence 
directly  down  the  right  of  way  of  the  appel- 
lant to  Washington  street;  and  there  was 
also  a  path  leading  across  the  tracks  of  ap- 
pellant, running  along  the  north  bank  of  the 
river  to  Washingtou  street;  but,  after  the 
constmction  of  appellant's  tracks,  the  path 
leading  from  the  tracks  along  the  north  badk 
of  the  river  was  abandoned  as  a  footpath, 
and  the  people  residing  north  of  the  tracks, 
ittei  reaching  the  tracks,  used  the  right  of 
way  of  the  company  until  they  reached  Wash- 
ington street,  it  being  a  more  convenient  and 
shorter  route  to  the  city  than  any  other  wlay 
they  could  travel  It  Is  insisted  by  the  re- 
qmndent,  and  the  testimony  shows  without 
any  doubt,  that  the  appeU&nt,  and  Its  servanta 
and  agents  c^ieratlng  Its  cars  at  this  point, 
ktaew  at  the  existence  of  this  footpath,  and 
that  the  people  of  all  ages  residing  to  the 
north  of  the  trick  were  accustomed,  at  aimoBt 
every  hour  of  the  day,  to  use  this  footpath 
and  the  right  of  way  of  appellant  from  the 
point  where  the  path  entered  the  right  of 
way  to  Washington  street;  that  it  ^as  not 
<mly  used  by  people  who  lived  north  of  the 
tracks,  but  that  it  was  used  Indiscriminately. 
On  the  12th  day  of  April,  1892,  the  plalntllt 
and  respondent,  Albert  John  Roth,  a  boy  nine 
years  of  age,  while  going  down  through  this 
path  on  the  right  of  way  of  appellant,  was 
knocked  down  by  a  car,  the  wheels  of  which 
passed  over  one  of  his  legs,  crushing  It  so 
that  amputation  of  that  limb  became  neces- 
sary. It  seems  that  the  appellant's  agents, 
in  switching  the  cars,  sometimes,  when  help 
was  short.  Instead  of  sending  an  engine  down 
with  the  empty  car,  would.  In  railroad  par- 
lance, "klcfk"  the  car,  and  let  It  go  down  the 
track  unattended  by  a  brakeman;  that  it  was 
not  the  usual  way  to  send  the  cars  unattend- 
ed by  a  brakeman,  but  that  they  sometimes 
did  so;  and  it  is  conceded  that  that  was  the 
manner  of  switching  the  cars  at  the  time  of 
this  accident  It  seems  that,  at  the  same 
time  that  the  respondent,  who  was  in  com- 
pany with  his  Bister  and  another  boy  of  about 
his  own  age,  came  down  the  path,  two  cars 
were  "kicked"  down  the  track  behind  them 
on  api)ellant's  tracks,  and  the  respondent,  in 
order  to  avoid  being  injured  by  one  of  these 
cars,  started  to  cross  one  of  the  tracks,  and 
in  doing  so  was  run  over  by  a  car  grolng  down 
the  track  which  he  was  attempting  to  cross. 
By  reason  of  the  dose  proximity  of  these 
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cars,  he  became  confused,  and  In  attempting 
to  escape  from  one,  was  run  down  by  the 
other.  Neither  of  these  care  was  attended  by 
any  person,  but  they  were  "kicked"  down, 
through  the  cut  around  the  sharp  curve,  out 
of  sight  of  the  employes  who  "kicked"  them, 
and  they  acquired  a  considerable  speed  by  rea- 
son of  the  down  grade  of  the  track.  It  Is 
conceded  that  there  was  no  iN^keman  or  any 
person  along  the  track  to  look  out  for  the  cars, 
or  to  warn  any  person  who  might  be  on  the 
track  way  of  danger.  The  respondent,  at  the 
time  of  the  Injury,  lived  with  his  father  and 
mother,  north  of  the  track,  and  was  accustom- 
ed dally  to  go  to  the  south  side  of  the  river 
to  sell  newspapers  to  snppcat  himself  and  his 
family.  An  action  was  brought  In  his  inter' 
est,  by  Frank  Roth,  his  guaralan  ad  litem, 
and  a  verdict  was  rendered  for  $15,000  dam- 
ages. Judgment  followed,  and  an  appeal  has 
been  taken  to  this  court 

The  overwhelming  weight  of  testimony  Is 
to  the  effect  that,  for  three  or  four  years  Im- 
mediately preceding  this  accident,  it  had 
been  the  custom  of  the  people  north  of  the 
track,  and  of  others,  to  use  this  right  of 
way  as  a  footpath;  that  from  50  to  100  peo- 
ple passed  over  it  dally;  that  this  custom 
was  known  to  the  appellant;  that  it  made  no 
objection  to  it;  and  that  It  posted  no  no- 
tices warning  people  not  to  travel  upon  the 
path.  There  was  some  Uttle  testimony  of- 
fered In  defense  to  the  effect  that  people  had 
been  told  not  to  go  through  there,  but  this 
^as  a  question  of  fact,  which  was  submit- 
ted to  the  jury,  and,  under  the  testimony, 
they  were  amply  Justified  Ln  coming  to  the 
conclusion  that  the  travel  was  as  alleged 
by  the  respondent  This, condition  of  things 
was  testlfled  to,  not  only  by  numerous  citi- 
sens,  but  by  many  of  the  employes  of  the 
company,  or  men  who  were  employes  during 
that  time.  One  witness  testified,  "They 
used  it  just  atiout  the  same  as  you  would  a 
sidewalk;"  another,  tliat  persons  traveling 
over  this  route  could  be  seen  every  hour 
in  the  day.  Witness  L.  N.  Davis,  who  had 
worked  for  the  company,  and  who  lived  In 
that  neighlmrhood,  testified,  "Well,  there  is 
people,  most  all  the  times  you  would  look 
out,  traveling;  especially  at  tcaln  time  you 
would  see  them,  all  kinds  of  ways,  going; 
see  them  taking  little  wagons,  hauling 
trunks  through  there,  and  baby  carriages, 
and  everything."  This  witness  testified  that 
that  was  the  main  pathway  of  all  the  people 
north  of  the  track.  So  that  the  essential 
question  in  this  case  is,  was  the  respondent 
a  licensee  or  a  trespasser  at  the  time  he 
Was  traveling  on  the  appellant's  right  of 
way,  or  does  an  acquiescence  by  a  railway 
company  in  travel  on  its  right  of  way  imply 
a  license?  for  it  Is  an  admitted  fact  in  this 
case  that  the  respondent  was  not  there  by 
special  invitation  of  the  appellant,  that  he 
was  not  there  for  the  benefit  of  the  appellant 
but  that  he  was  there  simply  for  his  own 
convenience   and   pleasure.    A   number   of 


cases  are  cited  by  the  appellant  to  sustain 
the  contention  that  notwithstanding  the  fact 
that  a  railroad  company  acquiesces  in  such 
travel  by  the  public,  and  does  not  take  any 
steps  to  jstop  them,  no  implied  consent  to 
such  use  is  established,  and  that  such  ac- 
quiescence does  not  vary  the  company's  du- 
ties as  to  trespassers;  and  it  may  be  con- 
ceded at  the  outset  that  a  railroad  company 
does  not  owe  any  duty  to  a  trespasser,  for 
there  Is  no  presumption  that  a  trespasser,  or 
a  person  without  consent  actual  or  implied, 
will  be  upon  the  track. 

We  have  carefully  examined  the  cases  cit- 
ed by  the  appellant  and  a  majority  of  them 
we  think  can  be  easily  distinguished  from 
the  case  at  bar.  The  case  of  Chenery  v. 
Railroad  Co.,  160  Mass.  211,  35  N.  B.  554, 
was  an  action  for  running  down  the  plaintiff 
at  a  iwint  on  defendant's  track  where  it  was 
crossed  by  a  private  way,  along  which  she 
was  traveling.  The  court  instructed  the  ju- 
ry that,  as  a  matter  of  law,  if  people  were 
accustomed  to  cross  a  railroad  track  at  a 
certain  place,  and  the  company  made  no  ob- 
jection, license  from  the  company  was  im- 
plied, and  that  such  a  license  imposed  a 
duty  to  use  reasonable  care  to  protect  the 
crossers;  and  the  court  in  that  case  simply 
held  that  this  was  a  question  of  fact  for  the 
jury  to  determine.  Railway  Co.  v.  Phillips, 
112  Ind.  58,  13  N.  E.  132,  was  a  case  where 
a  track  was  laid  upon  a  pubUc  street  and  the 
court  held  that  the  rights  of  the  public  and 
the  railroad  company  respecting  the  use 
thereof  were  mutual,  though  those  of  the 
latter  were  paramount;  that  a  person  was 
not  a  trespasser  who  walked  along  such 
track,  and  If  in  so  doing  his  foot  became 
fastened  In  an  opening  which  existed  by 
reason  of  the  negligent  construction  of  the 
track,  and  he  was  run  upon  by  a  train  of  the 
railroad  company  which  was  negligently 
managed,  he  being  without  fault,  the  railroad 
company  was  liable  for  the  Injury  sustain- 
ed. This  was  what  was  decided  in  this  case, 
though  the  court  indulged  in  a  general  dis- 
cussion of  the  subject  involved  in  the  pres- 
ent case,  and  said  that,  on  the  hypothesis 
that  the  place  where  the  person  received  his 
injury  was  exclusively  the  roadway  of  the 
company,  something  must  be  superadded  to 
the  negligence  of  those  in  charge  of  the  train 
In  order  to  justify  a  recovery,  and  that  a 
trespasser  had  no  right  to  exact  care  from 
a  railroad  comi>any.  The  question  of  license 
or  acquiescence  did  not  arise  in  that  case, 
and  was  not  discussed,  and  we  can  see  noth- 
ing in  the  case,  either  of  dicta  or  decision, 
which  bears  upon  the  case  at  bar.  In  Rail- 
way Co.  V.  Brown  (Tex.  Sup.)  18  S.  W.  670, 
the  court  held  that  evidence  that  a  person 
had  l>een  In  the  habit  of  traveling  on  a  track, 
and  that  the  engineer  had  seen  person?  on 
that  part  of  the  track,  but  no  more  frequent- 
ly than  on  other  parts  of  the  track  similarly 
situated,  and  that  no  measures  had  been  tak- 
en to  prevent  such  use  of  the  track,  was  not 
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sofBcient  to  establish  a  license  to  the  pabUc 
to  use  the  track.  In  that  case  the  locality 
was  remote  from  any  station,  and  the  conrt 
especially  announced  In  its  decision  this  fact, 
and  the  further  fact  that  there  was  nothing 
in  the  fftcts  of  the  case  to  show  that  the 
company  assented  to  or  knew  of  the  use  of 
the  track  by  others,  and  that  the  facts  of 
that  particular  case  were  not  sufficient  to 
establish  an  Implied  consent  to  the  use  of 
the  track  on  which  a  license  could  be  as- 
sumed to  have  existed,  and  the  further  fact 
that  there  was  nothing  in  the  testimony  to 
show  any  acts  of  negligence  on  the  part  of 
the  appellants,  but,  on  the  contrary,  that  it 
showed  an  entire  absence  of  negligence,— a 
dUTerent  case  from  the  one  under  discussion, 
where  the  track  was  in  a  thickly-settled  locali- 
ty, and  where  a  uniform  travel  by  the  public 
had  been  established  for  a  period  of  from 
three  to  four  years.  Persons  are  seen,  not 
infrequently,  by  engineers,  traveling  on 
tracks  in  countiry  places,  and  in  districts 
where  frequent  travel  Is  necessarily  impossi- 
ble; and,  of  course,  the  knowledge  that  a 
person  occasionally  traveled  upon  a  track  In 
such  a  place  as  that  would  not  be  sufficient 
to  establish  a  license  to  the  public  general- 
ly,—and  that  is  all  that  was  decided  in  that 
case.  Railroad  Co.  v.  Brinson,  10  Oa.  207,i 
seems  to  be  a  mlscitation,  as  the  case  is  not 
reported  in  that  volume.  Gaynor  v.  Rail- 
road Co.,  100  Mass.  208,  simply  decides  that 
this  Is  a  question  for  the  decision  of  the 
Jury.  In  the  case  of  Railroad  Co.  v.  Hum- 
mell,  44  Pa.  St  376,  there  is  no  question  of 
license  or  acquiescence  discussed.  The  court 
held,  in  rather  rabid  language,  that  there 
was  an  Intrusion'  upon  the  rights  of  the  rail- 
way company;  that  the  company  had  no 
reason  to  suppose  that  either  man,  woman, 
or  child  might  be  upon  the  railroad  where 
the  accident  happened;  that  It  had  a  right 
to  presume  that  no  one  would  be  upon  it, 
and  to  act  upon  the  presumption.  The  main 
contention  there  was  that  the  company  did 
not  blow  the  whistle  of  the  locomotive.  The 
court  held  that  they  were  not  bound,  under 
the  circumstances  of  that  case,  to  do  so.  But 
this  case  is  mentioned  and  distinguished  by 
other  subsequent  cases  in  Pennsylvania, 
which  hold  that  a  license  could  be  establish- 
ed by  acquiescence.  Davis  t.  Society,  129 
Mass.  367,  was  a  case  where  a  woman  had 
been  invited  to  attend  a  meeting  held  at  a 
house  of  worship,  and  was  injured  by  rea- 
son of  the  dangerous  condition  of  the  socie- 
ty's premises;  and  the  court  held  that  wheth- 
er the  plaintiff  was  in  the  exercise  of  due 
care,  or  whether  the  way  was  reasonably 
safe,  were  questions  of  fact  for  the  Jury. 
The  case  in  no  way  bears  upon  the  case  un- 
der discussion.  Benson  v.  Traction  Co.,  77 
Md.  535,  26  Atl.  973,  was  a  case  where  the 
principal  of  a  school  had  asked  permission 
,for  a  class  of  students  to  visit  the  company's 

1  See  70  Ga.  207. 


power  house,  for  the  purpose  of  viewing  the 
machinery;  and  in  passing  through  the  pow- 
er house  one  of  the  students  fell  into  a  vat 
of  boiling  water;  and  it  was  there  very  prop- 
erly held  that  the  traction  company  was  un- 
der no  obligation  to  especially  provide 
against  accidents.  The  court,  In  Its  discus-, 
sion  of  the  question,  quotes  the  case  of 
Hounsell  v.  Smith,  7  C.  B.  (N.  S.)  738,  which 
case  is  quoted  In  several  subsequent  cases, 
where  the  court  said,  "Suppose  the  owner  of 
land  near  the  sea  gives  another  leave  to  walk 
on  the  edge  of  the  cliffs,— surely,  It  would  be 
absurd  to  contend  that  such  permission  cast 
upon  the  former  the  burden  of  fencing," 
But  this  case  can  have  no  bearing  upon  the 
question  discussed  here.  It  certainly  would 
not  impose  the  burden  of  fencing;  but  If, 
after  he  had  given  a  person  permission  to 
walk  on  the  edge  of  the  cliffs  where  there 
was  a  single  path,  and  no  way  of  e8cai>e 
from  it  accessible,  he  had  sent  a  blind  car 
down  the  path  after  him,  a  different  liability 
might  reasonably  have  been  established. 
Plummer  v.  DIU,  156  Mass.  426,  31  N.  E.  128, 
decided  that  where  a  woman  went  to  a  build- 
ing for  her  own  convenience  to  inquire  about 
a  matter  which  concerned  herself  alone,  she 
could  not  recover  from,  the  owner  of  the 
building  for  injuries  received  by  striking  her 
head  upon  a  projecting  sign  placed  on  a 
post  at  the  corner  of  the  landing.  This  case 
seems  to  us  clearly  not  to  be  in  point.  Gibson 
V.  Leonard,'  143  lU.  182,  32  N.  E.  182,  was  a 
case  where  the  members  of  a  fire  patrol 
forced  open  the  door  of  a  building  then  on 
fire,  and  entered  the  main  floor  and  base- 
ment; and,  while  using  an  elevator,  the  rope 
broke,  and  one  of  ,the  patrolmen  was  injur- 
ed.  The  owner  of  the  building  was  not 
present,  and  did  nothing  to  induce  the  entry. 
The  court  held  that  the  owner  of  the  build- 
ing was  not  liable  to  the  party  Injured,  al- 
though the  elevator  and  Its  appliances  were 
not  safely  constructed  and  maintained.  The 
court  in  Its  opinion  says,  "There  is  nothing 
in  the  case  to  indicate  an  invitation,  either 
express  or  implied,  to  either  enter  the  prem- 
ises or  use  the  elevator,  and,  there  being  no 
invitation  or  Inducement  on  the  part  of  ap- 
pellee, no  duty  was  imposed  upon  him  to 
leave  the  elevator  in  such  condition,  when 
the  building  was  closed  at  night,  as  that  it 
could  be  operated  with  safety."  It  would 
seem  that  It  would  be  stretching  the  law  to 
hold  that  the  owner  of  a  building  would  rea- 
sonably contemplate  an  emergency  sach  as 
the  burning  of  the  house,  and  that,  by  reason 
of  the  contemplation  of  such  emergency,  he 
should  be  held  to  have  invited  the  patrolmen 
to  use  a  dangerous  appliance.  The  case  of 
Railway  Co.  v.  Schwindling,  101  Pa.  St  258, 
involves  no  question  of  license.  The  case 
of  Wright  V.  Railroad  Co.,  142  Mass.  296, 
7  N.  E.  866,  may  tend  to  support  the  conten- 
tion of  the  appellant,  though  It  does  not  very 
clearly  appear  from  the  opinion  what  the 
real  circumstances  of  the  case  were,  or  what 
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the  court  -wonld  have  held  under  the  circtini- 
stances  of  this  case.  The  case  of  Railroad 
Co.  ▼.  (Jodfrey,  71  lU.  500,  seems  to  decide 
squarely  In  favor  of  the  appellant's  conten- 
tion that  the  simple  acquiescence  of  a  rail- 
road company  In  the  use  of  its  track  or  right 
of  way,  by  persons  passing  along  it,  as  a 
footway,  does  not  give  such  persons  a  right 
of  way  over  the  track,  and  does  not  impose 
npon  the  company  the  duty  of  protecting  or 
providing  safeguards  for  persons  so  using  its 
grounds;  and  this  case  was  followed  Ify  the 
supreme  court  of  Illinois  in  the  case  of 
Blanchard  v.  RaUway  Co.,  126  lU.  416,  18 
N.  E.  709,  and  the  supreme  court  of  Mary- 
land in  the  case  of  Baltimore  &  O.  R.  Go.  v. 
State,  reported  in  19  Am.  &  Bag.  R.  Cas.  83. 
These  cases  hold  that  the  relative  rights  of 
the  railroad  company  and  the  injured  party 
are  not  changed  by  reason  of  the  acquies- 
cence on  the  part  of  the  company  in  the 
use  of  Its  track  or  right  of  way,  and  it  fol- 
lows from  the  logic  of  the  cases  that  the 
company  would  be  held  responsible  only  for 
such  gross  negligence  as  Indicated  willful- 
ness. The  case  in  71  lU.  500,  cites,  in  sup- 
port of  its  conclusion,  the  case  of  Railroad 
Co.  y.  Hiimmell,  supra,  and  Gillls  v.  Railroad 
Co.,  69  Pa.  St.  129.  We  think  the  IlUnols 
supreme  court  mistook  the  logic  of  those 
cases;  and  such  was  the  opinion  of  the  su- 
preme court  of  Pennsylvania,  which  review- 
ed the  Hummell  and  Gillls  Cases  in  the  case 
of  Kay  V.  Railroad  Co.,  65  Pa.  St  269,  and 
in  some  subsequent  cases,  and  distinguished 
them  from  a  case  where  license  by  user  had 
been  established. 

Probably  the  strongest  case  supporting  the 
views  contended  for  by  the  appellant  is  the 
case  of  GlajBB  v.  Railroad  Co.,  an  Alabama 
case  reported  In  10  South.  215,  where  it 
was  held  tliat  the  fact  that  persons  living 
in  the  neighborhood  of  a  railroad  track  are 
accustomed  to  walk  upon  the  track  without 
objection  of  the  company  does  not  make 
them  any  the  less  trespassers;  that,  where 
such  track  is  used  without  the  direct  consent 
of  the  company,  the  company  could  be  held 
only  for  negligence  amounting  to  wantonness 
or  an  Intention  to  inflict  injury;  and  fur- 
ther held  that  such  wantonness  and  inten- 
tion could  not  be  inferred  unless  the  em- 
ployes actually  knew  of  the  peril  of  the 
decedent,  and  failed  to  make  reasonable  ef- 
fort to  avert  it.  We  think  that  all  the  cases 
cited  can  be  distinguished,  possibly,  from  the 
case  at  bar,  so  far  as  the  doctrines  announced 
are  concerned,  excepting  this  one;  and  this 
court,  we  think,  went  too  far  in  holding 
that  wantonness  could  not  be  inferred  un- 
less the  peril  of  the  decedent  was  actually 
known  to  the  employes  of  the  company. 
Conceding,  for  the  moment,  the  doctrine 
that  the  plalntitT  in  this  case  was  a  tres- 
passer, and  conceding,  further,  that  the  de- 
fendant could  be  held  only  for  gross  negli- 
gence, we  think  the  circumstances  of  this 
case  did  most  emphatically  indicate  gross 


negligence;  and  we  are  of  the  opinion  that, 
under  the  circumstances  of  the  case,  the 
defendant  ought  to  be  held  to  have  pre- 
sumed that  when  It  threw  a  car  out  of  its 
sight  around  a  curve,  on  a  down  grade,  in  a 
thickly-settled  commxinity,  where  it  had 
knowledge  that  its  track  was  used  by  from 
50  to  100  people  a  day,  somebody's  life  would 
be  imperiled  by  this  careless  mode  of  switch- 
ing its  cars,  and  that  It  carelessly  and  wan- 
tonly placed  Itself  In  a  position  where  it 
could  not  see  the  peril  of  the  pasaers-by. 
The  evidence  shows  that  it  was  not  its  gen- 
eral custom  to  switch  its  cars  In  this  way, 
but  that  it  did  so  only  occasionally,  when 
short  of  men.  The  rale  as  laid  down  by 
many  writers  is  that  such  a  duty  is  Imposed 
upon  a  railroad  company  In  (9)erating  its 
trains  as  would  be  imposed  npon  an  hon- 
est man  In  the  transaction  of  his  business. 
It  seems  to  us  that  no  honest  or  humane 
person  would  be  guilty  of  transactlag  Ills 
business  in  the  reckless  ipanner  in  which  the 
appellant  in  this  case  transacted  its.  Duties 
are  relative,  and  that  which  would  not  be 
a  duty. under  certain  conditions  vroold  l>e- 
come  a  most  imperative  duty  under  others. 
The  people  of  modem  times  hold  lUe  and 
limb  In  too  high  regard  to  allow  them  to  be 
weighed  in  the  scale  with  mere  convenience 
or  selfish  property  interests.  This  is  tiie 
sentiment  of  humanity,  and  a  sentiment 
wbicb  onght  to  be  reflected  by  the  dedslons 
of  the  courts.  This  appellant,  to  save  the 
expense  of  an  employd  for  a  few  minutes, 
hurled  not  only  one,  but  two,  blind  cars 
down  this  right  of  way,  regardless,  of  the 
fact,  which  it  must  have  known,  under  the 
circumstances,  as  shown  by  the  testimony, 
that  they  were  liable  to  cause  the  death  or 
permanent  injury  of  some  one;  and  we 
think  that  this  fact  alone  establishes  gross 
and  willful  negligence,  notwithstanding  the 
fact  that  none  of  the  employes  saw  the  dan- 
ger of  the  plaintiff  in  this  case;  and,  of 
course,  under  all  the  authorities,  a  railroad 
company  is  not  allowed  to  run  down  and 
destroy  a  naked  trespasser  who  is  upon  its 
track,  but  Is  held  to  be  responsible  for  an 
attempt  to  prevent  his  injury  after  bis  peril 
is  discovered.  Very  much  more  in  accord- 
ance with  the  plainest  principles  of  humanity 
was  the  doctrine  announced  in  Railroad  Co. 
V.  Donovan,  84  Ala.  141,  4  Soutb.  142,  viz. 
that  those  who  are  operating  a  railroad  in  a 
town  or  city,  or  through  a  thickly-populated 
district,  where  there  is  occasion  for  people  to 
pass  along  the  track,  and  a  usage  to  that 
effect,  owe  the  duty  of  keeping  a  vigilant 
lookout  for  such  persons  at  such  places.  See, 
also.  Glass  v.  Railroad  Co.,  supra.  The  two 
Illinois  cases  which  we  iiave  Just  noticed 
seem  to  have  lost  sight  of  the  doctrine  of 
comparative  negligence,  which  was  an- 
nounced by  the  supreme  court  of  Illinois  in 
tbe  case  of  Railroad  Co.  v.  Hammer,  72  IlL 
aiT,  and  the  opinion  in  71  III.  500,  supra, 
must  be  construed  somewhat  with  reference 
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to  the  principles  enunciated  In  the  later  case, 
where  It  was  held  that,  while  It  was  negli- 
gence for  a  person  to  travel  on  the  track  of 
a  railroad  at  Its  depot  grounds,  where  everj- 
body  had  notice  that  cars  were  constantly 
passing  and  engines  switching  cars,  it  was 
also  negligence  on  the  part  of  the  company 
to  have  flying  switches  passing  on  a  track, 
without  an  engine  attached  or  a  bell  ringing 
or  a  whistle  sounding;  and,  where  both 
parties  were  at  fault  in  these  respects,  it  was 
for  the  Jury  to  determine,  under  all  the  cir- 
cumstances, whether  the  negligence  of  the 
plaintiff  was  slight  and  that  of  the  defendant 
gross;  and.  If  the  negligence  of  the  plain- 
tiff was  slight  and  that  of  the  defendant 
gross,  that  the  plaintiff  could  recover.  The 
court.  In  that  case,  announced  that  the  rule 
had  not  been  at  all  times  accurately  stated, 
and  that,  inadvertently,  courts  had  laid  down 
the  rule  that  a  plaintiff  who  was  guilty  of 
negligence  could  not  recover,  but  that  the 
true  rule  was  that  he  could  recover,  not- 
withstanding his  negligence,  if  his  negli- 
gence had  been  slight  and  that  of  the  de- 
fendant gross;  that  where  persons  go  upon 
or  pass  over  the  grounds  connected  with  rail- 
road depots,  they  are  presumed  to  know  that 
the  place  is  dangerous,  and  hence  are  re- 
quired to  use  care  and  prudence  commen- 
surate with  the  known  dangers  of  the  place; 
but  that,  on  the  other  hand,  the  servants  of 
the  company  knowing  that  it  is  a  place 
where  persons  are  constantly  passing,  their 
duty  to  exercise  caution  and  prudence  is  also 
enhanced.  "In  such  places,"  says  the  court, 
■^ey  must  use  more  effort  and  precaution 
for  the  preservation  of  life  and  limb  than 
at  places  where  persons  have  no  right  to 
be,  and  the  employes  have  no  right  to  ex- 
pect them.  While  the  great  commercial 
and  bnsinesB  interests  of  the  country  demand 
their  protection,  still  the  lives  and  personal, 
safety  of  persons  are  paramount  All  other 
circumstances  must  yield  to  this,  the  first 
and  greatest  and  most  important  of  all 
rights,  for  which  governments  are  organized 
and  laws  enacted."  The  court  does  not  stop 
with  the  announcement  that  .they  must  use 
more  effort  for  the  preservation  of  life  and 
limb  at  such  places  than  at  places  where 
persons  have  no  right  to  be,  but  coupled  with 
that  Is  the  further  provision  that  they  must 
use  more  precaution  than  at  places  where 
they  have  no  right  to  expect  to  find  persons. 
In  the  case  at  bar,  they  did  have  a  right  to 
exi>ect  to  find  people  on  this  track,  where 
these  two  Insensate  objects  were  sent,  with>- 
out  control,  notwithstanding  the  fact  that 
people  had  no  legal  right  to  be  there. 

In  opposition  to  the  doctrine  announced  by 
these  few  cases,  however,  we  cite,  first,  the 
case  of  Kay  v.  Railroad  Co.,  65  Pa.  St  269, 
where  it  was  held  directly  that  the  company 
had  the  right  to  detach  cars  and  send  them 
on.  without  a  brakeman,  out  of  sight  around 
a  curve,  but  that  this  would  be  different 
when,  by  license  to  others  and  by  sufferance, 


they  permitted  the  public  to  enjoy  a  privilege 
of  passage  which  would  bring  them  into  dan- 
ger. It  is  true  that  In  this  case  certain 
privileges  were  granted  over  the  right  of  way 
to  certain  persons,  for  the  purjKise  of  unload- 
ing and  shipping  lumber,  but  this  privilege 
was  not  granted  to  the  plaintiff  nor  to  the 
public  in  general,  and  cannot  affect  the  prin- 
ciples announced  in  the  decision.  This  was 
a  case  where  a  woman  carried  her  19  months  ' 
old  child  with  her  to  where  she  went  to 
wash,  near  the  railroad  track.  After  ba^'ing 
crossed  over  the  track  to  get  some  water,  she 
set  the  child  down  before  a  chair,  and  en- 
gaged again  In  washing.  In  three  or  four 
minutes,  she  missed  the  child.  It  had  stray- 
ed upon  the  track,  and  was  run  over  by  a 
lumber  car,  which  was  detached  and  sent 
around  a  curve  in  the  siding,  on  a  slight 
down  grade,  unattended  by  a  brakeman. 
Both  of  the  child's  arms  were  so  crushed  that 
they  had  to  be  amputated.  "Ck>ncedlng  the 
right  of  the  railroad  company,"  said  the 
court  "to  the  exclusive  use  of  its  tracks  over 
the  lot,  •  •  ♦  the  true  question  is  wheth- 
er the  circumstances  created  a  different  duty. 
The  ownership  of  the  lot  gave  to  the  com- 
pany the  right  to  use  it  as  the  most  conven- 
ient and  expedient  In  movhig  Its  cars;  and 
no  one  can  gainsay  the  right*  to  detach  and 
send,  cars  ahead  without  a  brakeman,  even 
out  of  sight  and  around  a  curve.  But  the 
case  is  altered  when,  by  a  license  to  others, 
they  have  devoted  this  ownership  to  a  use 
Involving  their  Interests  and  their  safety, 
and,  by  sufferance,  permitted  the  public  to 
enjoy  a  privilege  of  passage  which  might 
bring  their  persons  into  danger."  The  court 
then,  after  noticing  the  fact  that  the  way 
was  used  to  unload  lumber,  proceeds  to  say: 
"It  also  suffered  ite  track  to  be  used  by  the 
neighboring  population  as  a  way  across  the 
lot  from  one  part  of  the  city  to  another. 
•  •  •  The  presumption  of  a  clear  track  at 
this  place  could  not  reasonably  arise,  •  •  • 
but  greater  precaution  against  injury  to  those 
thus  permitted  to  use  the  lot  and  the  tracks 
of  the  company  became  a  duty."  And,  In 
speaking  of  the  negligence  in  sending  the 
car  round  the  curve  where  people  were  liable 
to  pass,  the  court  said:  "Its  only  purpose 
was  to  save  a  few  hundred  feet  of  travel  to 
the  engine,  by  detaching  it  from  the  car  when 
In  motion,  and  stopping  the  engine  before  it 
reached  the  switch,  in  order  to  permit  it  to 
run  forward  on  the  main  track  to  hitch  onto 
other  cars.  To  save  this  short  time  and  dis- 
tance, a  life  was  periled,  and  a  serious  Injury 
Inflicted."  And  the  court  as  we  have  before 
Indicated,  In  reviewing  the  instructions  of 
the  court  below,  who  relied  upon  the  cases 
of  Railroad  Co.  v.  Hnmmell,  and  Gillis  v. 
Railroad  Co.,  supra,  distinguished  those  cases 
from  the  case  then  under  consldeiation,  and 
found  that  the  trial  court  had  erred  in  ap- 
plying the  principles  enunciated  in  those 
cases  to  the  case  at  bar;  and,  In  quoting 
from  the  language  of  the  court  to  the  Huin- 
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mell  Case,  this  expression,  "precaotlon  is  a 
duty  only  so  far  as  there  is  reason  for  appre- 
hension," says  that  that  Is  the  very  feature 
which  distinguished  that  case  from  the  case 
under  discussion.  So,  In  this  case,  accepting 
that  maxim,  that  "precaution  is  a  duty  only 
so  far  as  there  is  reason  for  apprehension," 
and  applying  It  to  the  circumstances  of  this 
case,  it  must  be  convincing  to  the  mind  of 
every  reasonable  person  that  there  was  rea- 
son for  apprehension  tliat  a  car,  thrown 
around  this  curve,  unattended,  under  the  cir- 
cumstances of  the  travel  proven,  would  do 
incalculable  damage  to  some  traveler.  Hook- 
er V.  Railroad  Co.  (Wis.)  44  N.  W.  1085,  was 
a  case  where  a  woman  was  walking  across 
a  high  trestle,  accompanied  by  two  children. 
It  was  conceded  that  she  was  not  there  tn  the 
interest  or  for  the  benefit  of  the  railroad 
company,  bat  that  she  was  there  simply  for 
the  purpose  of  amusing  and  entertaining  the 
children,  and  that  they  had  to  walk  across 
this  bridge  or  trestle  on  ties.  While  on  the 
bridge,  they  were  overtaken  by  a  passing 
train,  and  were  all  killed.  The  testimony 
tended  to  prove  that  the  bridge,  for  many 
years,  and  up  to  the  time  of  the  accident, 
had  been  habitually  and  constantly  used,  by 
men,  women,  and  children,  going  back  and 
forth  through  that  part  of  the  city,  as  a  foot 
pathway,  without  any  objection  or  warning 
by  the  company  that  It  should  not  be  so  used, 
until  after  the  accident.  The  court  held  that, 
by  reason  of  said  acquiescence  In  the  travel 
of  the  public,  Mrs.  Dacey,  who  was  using  the 
bridge  with  the  children,  was  not  a  tres- 
passer; that  she  was  using  it  properly  and 
lawfully,  and  that  the  defendant  should  be 
held  to  the  ordinary  rule  of  negligence.  In 
Swift  V.  Railroad  Co.,  25  N.  B.  378,  a  New 
York  case,  it  was  held  that  the  acquiescence 
of  a  railroad  company  In  the  habit  of  cer- 
tain persons  crossing  its  track  at  a  place  not 
a  pnblic  highway  amounts  to  a  license,  and 
imposes  a  duty  upon  the  company,  as  to  all 
persons  so  crossing,  to  exercise  reasonable 
care  in  the  running  of  its  trains,  so  as  to  pro- 
tect them  from  injury;  that  the  sufficiency 
of  the  warning  required  at  such  crossings  is 
a  question  for  the  Jury.  The  court,  in  the 
course  of  its  opinion,  says:  "The  legal  prin- 
ciples applicable  to  the  facts  appearing  here 
have  been  frequently  enunciated  by  this 
court  to  the  effect  that, '  where  the  public 
have,  for  a  long  time,  notoriously  and  con- 
stantly, been  in  the  habit  of  crossing  a  rail- 
road at  a  point  not  in  a  traveled  pnblic  high- 
way, with  the  acquiescence  of  the  railroad 
company,  such  acquiescence  amounts  to  a 
license,  and  Imposes  a  duty  upon  the  com- 
pany, as  to  all  persons  so  crossing,  to  exer- 
cise reasonable  care  in  the  running  of  its 
trains,  so  as  to  protect  them  from  Injury." 
It  will  be  noticed  that  in  these  last  two 
cases  there  is  no  question  of  any  afflrmative 
action  on  the  part  of  the  companies  in  grant- 
ing licenses  to  people  to  travel  on  their 
tracks,  but  the  decisions  were  based  squarely 


npon  the  doctrine  of  acquiescence.  In  the 
case  of  Troy  v.  Railroad  Co.  (N.  C.)  6  S.  E. 
77,  the  same  principle  was  decided,  aud  the 
court  there,  in  discussing  the  proposition,  and 
noting  the  contention  of  the  defendant  that 
the  plalntUTs  Intestate  was  a  trespasser  in 
being  wrongfully  on  the  track,  and  that  the 
injury  was  the  result  of  his  own  wrong,— in 
which  case  Bacon  v.  Railroad  Co.,  15  Am.  & 
Eng.  Ry.  Cas.  409,  was  cited,— said:  "We 
think  that,  upon  a  careful  examination  of  the 
cases  cited  by  coimsel  for  the  appellant.  It 
will  be  found  that  in  the  m6st  of  them  the 
Injury  was  the  result  of  the  contributory 
negligence  of  the  party  injured,  proximately 
causing  It,  and  not  resulting  directly  from 
the  negligence  of  the  defendant;  and,  where 
they  have  gone  beyond  this,  they  are  not  In 
accord  with  the  rulings  of  this  court,  nor  in 
harmony  with  the  current  of  authority?'— 
cithig  Byrne  v.  Railroad,  104  N.  Y.  362,  10  N. 
B.  539,  where  it  was  said  that  "when  the 
public,  for  a  series  of  years,  had  been  in  the 
habit  of  crossing  the  railroad,  the  acquies- 
cence of  the  defendant  In  the  public  use 
amounted  to  a  license  or  permission  to  cross 
at  the  point,  and  ImtKMed  the  duty  upon  It, 
as  to  all  persons  so  crossing,  to  exercise  rea- 
sonable care  in  the  movement  of  its  trains, 
so  as  to  protect  them  from  injury."  To  the 
same  effect  are:  Kelly  v.  Railway  Oa,  28 
Mhin.  98,  5  N.  W.  588;  Barry  v.  RaUroad 
Co.,  92  N.  Y.  289;  Railroad  Co.  v.  Troutman, 
6  Am.  &  Bug.  Ry.  Cas.  117;  Taylor  v.  Canal 
Co.,  113  Pa.  St  162,  8  Aa  43.  In  the  last- 
mentioned  case,  the  court  quoting  from 
Barry  v.  Railroad  Co..  92  N.  Y.  289,  said: 
"The  company  had  a  lawful  right  to  use  the 
tracks  for  its  business,  and  could  have  with- 
drawn Its  permission  to  the  public  to  use  its 
premises  as  a  public  highway,  assuming  that 
no  public  right  therein  existed;  but,  so  long 
as  it  permitted  the  public  use,  it  was  charge- 
able with  knowledge  of  the  danger  to  human 
Ufe  from  operating  its  trains  at  that  point 
and  was  bound  to  such  reasonable  precau- 
tion in  their  management  as  ordinary  pru- 
dence dictated,  to  prevent  wayfarers  from 
injury.  •  •  •  The  company,  in  such  case, 
is  an  actor,  at  the  time,  in  creating  the  cir- 
cumstances which  imperil  human  life;  and 
it  would  be  an  alarming  doctrine  that  it  was 
under  no  duty  to  exercise  any  care  in  the 
movement  of  its  trains."  See,  also,  Delaney 
V.  Railway  Co.,  33  Wis.  07;  Davis  v.  Rail- 
way Co.,  58  Wis.  646,  17  N.  W.  406;  Town- 
ley  V.  Railway  Co..  63  Wis.  626,  11  N.  W.  55; 
Barry  v.  Railroad  Co.,  supra.  In  fact  the 
overwhelming  weight  of  authority  seems  to 
be  to  the  effect  that  acquiescence  creates  a 
right  which  Imposes  npon  the  railroad  com- 
panies the  duty  of  ordinary  diligence;  and, 
as  the  instructions  of  the  court  on  this  prop- 
osition were  all  based  upon  this  theory,  and 
the  objections  to  such  instructions  were 
based  upon  the  opposite  theory,  it  is  not  nec- 
essary to  specifically  review  them.  It  Is 
BUfflclent  to  say  that  we  tUnk  the  histrac- 
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tiona  were  giyen  in  accordance  with  the  great 
weight  of  anthoiity. 

And  the  instmctlon  in  regard  to  contribti- 
tory  negligence,  we  think,  was  also  properly 
given.  By  the  overwhelming  weight  of  an- 
thority,  a  distinction  is  made  between  the  re- 
sponsibility of  a  child  and  that  of  an  adult 
It  seems  to  as  that  it  would  be  a  monstrous 
doctrine  to  hold  that  a  child  of  Inexperience 
— «nd  experience  can  come  only  with  years— 
ihonid  be  held  to  the  same  degree  of  care  In 
ayoidlng  danger  as  a  person  of  mature  years 
and  accumulated  experience.  In  the  sim- 
plest transactions  of  life  we  recognize  this 
distinction.  It  Is  recognized  by  the  law  In 
all  of  the  turntable  cases.  It  was  recognized 
by  this  court  in  the  case  of  Navigation  Co. 
V.  Hedrick,  1  Wash.  446,  25  Pac.  335,  where 
It  was  held  that  the  testimony  of  the  com- 
pany that  It  had  been  In  the  habit  of  leaving 
the  tnmtables  unlocked  (in  an  action  against 
such  company  for  the  death  of  a  child  of  ten- 
der years)  was  not  admissible.  No  ooort 
would  hold  that  an  adult  who  would  delib- 
erately put  Us  feet  down  between  the  wall 
and  a  turntable  when  it  was  In  motion,  so 
that  they  would  be  ground  off,  was  not  guilty 
of  contributory  negligence.  His  'experience 
would  naturally  teach  him  better.  But  ev- 
erybody, and  especially  people  who  are  em- 
ploying dangerous  agencies,  must  deal  with 
children  just  as  they  are,  and  must  take  no- 
tice of  their  lack  of  judgment  and  lack  of  ex- 
perience. The  care  or  caution  required  Is  ac- 
cording to  the  capacity  of  the  child,  and  this 
is  to  be  determined,  ordinarily,  by  the  age 
of  the  child.  In  the  case  of  Mowrey  v.  Rail- 
way, 51  N.  Y.  666,  the  court  said:  "The  old, 
the  lame,  the  Infirm,  or  the  young  are  en- 
titled to  have  their  condition  and  ability, 
mental  and  physical,  considered  In  diminu- 
tion of  the  degree  of  care  exacted  of  them." 
The  rule  Is,  however,  laid  down  by  Shear.  & 
R.  Neg.  8  73,  as  follows:  "It  Is  now  settled, 
by  the  overwhelming  weight  of  authority, 
that  a  child  Is  held,  so  far  as  he  Is  personal- 
ly concerned,  only  to  the  exercise  of  such  a 
degree  of  discretion  as  is  reasonably  to  be 
expected  of  children  of  his  age."  Another 
point  made  by  the  appellant  Is  that  It  was 
not  allowed  to  show  that  the  accident  was 
caused  by  the  negligence  of  the  parent  This 
being  an  action  brought  for  the  benefit  of  the 
child,  and  not  for  the  benefit  of  the  parent, 
the  negligence  of  the  parent  cannot  be  Im- 
puted to  the  child.  The  only  remaining  ques- 
tion is  as  to  the  amount  of  the  judgment  re- 
covered. It  Is  contended  by  the  appellant 
that  the  amount  of  the  verdict  is  excessive, 
showing  prejudice  and  passion  on  the  part  of 
the  jury.  We  are  not  willing  to  say  that 
$15,000  will  more  than  recompense  the  plain- 
tUf  for  hobbling  through  life  maimed  and 
disfigured.  We  are  aware  that  many  courts 
have  held.  In  similar  cases,  that  the  amount 
of  tUs  verdict  was  excessive,  but  we  think 
It  probable  that  If  such  injuries  had  hap- 
pened to  the  Judges  themselves,  or  to  mem- 


bers of  their  families,  their  views  as  to  ex- 
cessive damages  would  have  undergone  a 
radical  change.  The  judgment  will  be  af- 
firmed. 

SCOTT  and  GORDON,  JJ.,  concur. 


RICHARDS  V.  BOaCKITAT  COUNTY  et  aL 

(Supreme  Court  of  Waahingtoa.     Jan.  18, 

18»6.} 

Covtnr  —  FoNDiKO  InuEBTsoNBas  —  Elbction  — 
NoTiOB— Rebate  on  Taxes— Wakbants— Vali- 
dation—Boxds—Hakmless  Ekuor. 

1.  Under  Laws  VSOo,  c.  170,  |  1,  providing 
that  any  county  having  outstanding  Indebted- 
ness evidenced  by  warrants,  whether  Issued  orig- 
inally within  the  limits  of  the  conatitntion  of  the 
state  or  of  any  law  thereof,  or  whether  such  out- 
standing indebtedness  has  oeen  or  may  hereafter 
be  validated,  may  provide  for  funding  the  same, 
a  county  has  antnority  to  fund  outstanding  war- 
rants  issued  l>efore  the  adoption  of  the  present 
constitution. 

2.  And  said  county  may  fund  warrants  Is- 
Bued  on  the  day  of  the  adoption  of  the  constitu- 
tion for  indebtedness  incurred  prior  thereto. 

3.  An  election  to  validate  certain  outstand- 
ing Indebtedjess  was  not  void  because  the  board 
of  county  commissioners,  in  its  resolution  calling 
for  the  election,  did  not  provide  that  notice  of 
said  election  should  be  giyen,  and  did  not  desig- 
nate a  newspaper  in  which  such  notice  should 
be  published,  where  the  notice  was  actually  giv- 
en :n  a  newspaper  having  the  largest  circulation 
in  the  county. 

4.  An  election  to  validate  county  warrants 
of  indebtedness  which  were  submitted  to  the 
voters  in  separate  classes  was  not  rendered  in- 
effectual by  reason  of  the  fact  that  the  indebted- 
ness, as  set  forth  in  the  resolution  and  notice  of 
election,  did  not  in  all  respects  agree  with  thie 
amounts  actually  outstanding. 

5.  Outstanding  warrants  issued  as  rebate  on 
taxes  which  a  county  had  no  right  to  collect 
need  not  be  validated. 

6.  As  Laws  1895,  c.  170,  requires  that  bids 
for  bonds  to  fund  outstanding  county  indebted- 
ness shall  be  made  by  the  aeries,  separately,  and 
the  notice  for  bids  correctly  stated  the  series, 
the  amount  of  each  series,  and  the  time  that  each 
series  was  to  run.  the  fact  that  there  was  a 
mistake  in  the  notice  at  to  the  total  amount  of 
the  bonds  was  harmless. 

Appeal  from  superior  court,  Klickitat  cotin- 
ty. 

Action  by  I.  C.  Richards  against  Klickitat 
county  and  others  to  enjoin  the  county  from 
issuing  bonds  to  fund  certain  outstanding  In- 
debtedness against  the  county.  B^om  the 
judgment  rendered,  plaintiff  appeals.  Affirm- 
ed. 

George  A.  Hurd,  Coleman  &  Qulnby,  and 
W.  B.  Presby,  for  appellant  C.  H.  Spalding, 
for  respondents. 

DUNBAR,  J.  This  Is  an  action  brought  by 
a  taxpayer  of  Klickitat  county  to  enjoin  the 
county  from  issuing  negotiable  bonds  to  fund 
ceirtaln  outstanding  indebtedness  of  the  coun- 
ty. A  portion  of  the  warrants  attempted  to 
be  funded  were  outstanding  at  the  time  of 
the  adoption  of  the  state  constitution;  certain 
other  of  the  warrants  were  issued  on  Novem- 
ber 12,  1889,  the  date  of  the  adoption  of  that 
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constltatloa,  for  aerrlces  rendered  to  the  cotm- 
ty  prior  to  NoTember  1,  1889,  the  claims  for 
which  services  w^e'  duly  audited,  allowed, 
and  ordered  paid,  prior  to  the  date  of  lasuance; 
third,  warrants  Issued  between  November  12, 
1889,  and  March  9,  1883.  It  Is  conceded  that 
the  warrants  outstanding  at  the  time  of  the 
adoption  of  the  state  constitution  were  Issued 
for  county  purposes',  and  were  within  the 
tegal  limit  of  Indebtedissss,  as  de&ned  by  the 
I^ws  governing  oounty  Indebtedness  at  the 
time  of  their  issuance.  The  warrants  issued 
between  November  12,  1889,  and  March  9, 
1893,  and  outstanding.  It  Is  conceded  were  Is- 
sued in  excess  of  1%  per  cent,  of  the  assessed 
valuation  of  the  county,  but  such  warrants 
were  attempted  to  be  validated  under  the  act 
of  March  9,  1893,  entitled  "An  act  to  enable 
counties  to  validate  certain  indebtedness  at- 
tempted to  be  incurred  on  the  part  of  such 
counties  by  the  corporate  authorities  thereof 
In  excess  of  their  legal  authority."  Laws 
1893,  p.  181.  The  county  commissioners,  un- 
der this  act,  on  the  7tb  day  of  July,  1894,  by 
resolution,  ordered  a  special  election  to  be  held 
on  the  4th  day  of  September,  1894,  for  the  pur- 
pose of  submitting  to  the  qualified  voters  of 
Klickitat  county  the  question  of  validating 
this  indebtedness.  The  election  was  held  In 
pursuance  of  said  resolution.  More  than  three- 
fifths  of  the  qualified  electors  of  the  county 
voting  at  this  election  voted  to  f&vor  of  val- 
idating the  warrants  submitted  to  their  con- 
sideration at  such  election. 

We  do  not  think  the  contention  of  the  appel- 
lant th^t  the  county  has  no  power  to  fund 
these  outstanding  warrants  can  be  sustained. 
It  is  true  that  a  portion  of  these  warrants 
were  issued  prior  to  the  adoption  of  the  state 
constitution.  But  we  think  that  a  reasonable 
construction  of  chapter  ITO  of  the  Laws  of 
1895,  "An  act  providing  for  authorizing  coun- 
ties, cities  and  towns  to  issue  bonds  to  fund 
outstandlnglndebtedness,"  must  lead  tothecon- 
duslon  that  such  warrants  and  such  indebted- 
ness, were  contemplated  by  that  act  The  first 
section  of  the  act  provides  that  "any  county, 
city  or  town  In  the  state  of  Washington  which 
now  has  or  may  hereafter  have  an  outstanding 
Indebtedness  evidenced  by  warrants  or  bonds, 
whether  Issued  originally  within  the  limita- 
tions of  the  constitution  of  this  state,  or  of 
any  law  thereof,  or  whether  such  outstanding 
indebtedness  has  been  or  may  hereafter  be 
validated  or  legalized  in  the  manner  prescrib- 
ed by  law,  may,  by  its  corporate  authorities, 
proylde  by  ordinance  or  resdution  for  the  is- 
suance of  funding  bonds  with  which  to  take 
up  and  cancel  such  outstanding  Indebtedness 
In  the  manner  hereinafter  described."  These 
warrants  represent  an  indebtedness  against 
the  county  as  certainly  and  effectively  as 
though  they  had  been  Issued  after  the  inaugu- 
ration of  the  state  government.  They  have 
to  be  considered  in  determining  the  indebted- 
ness of  the  county,  and  it  was  no  doubt  the 
intention  of  the  law  to  provide  for  their  dis- 
position in  the  same  manner  as  warrants  that 


were  issued  subsequent  to  tlie  adoption  of  tiie 
state  constitution. 

Here  we  may,  out  of  its  order,  diqxiee  of  the 
contention  that  the  warrants  issued  upon  the 
12th  of  November,  the  date  of  the  adoption  of 
the  state  constitution,  being  concededly  war- 
rants issued  for  services  rendered  prior  to  the 
date  of  their  issuance,  fall  within  the  same 
provisions  of  law  as  do  warrants  which  v&x 
Issued  prior  to  the  date  of  the  adoption  of  tbe 
constitution.  See  Ghllds  v.  City  <rf  Anacortet, 
5  Wash.  452,  32  Pac.  217. 

It  is  objected  by  the  appellant  that  tbe  thinl 
class  of  warrants  were  not  validated,  for  the 
reason  that  the  board  of  county  commission- 
era  did  not  q>eclfy,  in  their  rescAutlon  calling 
toe  the  election,  that  notice  of  said  election 
should  be  given,  and  did  not  designate  a 
newspaper  of  general  circulation  in  the  coun- 
ty to  which  notice  of  such  election  should  be 
published;  and,  second,  because  the  several 
classes  of  todebtedness,  as  set  forth  In  the 
resolution  and  notice  given  of  the  election,  do 
not  in  all  respects  agree  with  the  amounts 
that  were  actually  outstandtog  to  the  differ- 
ent daases.  It  appears  from  the  testimony, 
and  is  found  by  the  court,  that  while  the  reso- 
lution omitted  the  mentioning  of  tbe  newspa- 
per and  the  direction  of  the  notice,  notice  was 
actually  given  in  a  newspaper  to  the  county, 
which  newi^)aper  was  not  only  a  paper  of  gen- 
eral circulation,  but,  as  conclusively  appears, 
was  a  newspaper  of  the  largest  circuJacioa  of 
any  paper  in  the  county,  and  had  a  larger  cir- 
culation than  all  the  other  papers  in  the  coun- 
ty,—so  that  the  notice  to  the  voters  was  ac- 
tually given;  and  this  court,  to  accwdance 
with  imlversal  authority,  baa  so  often  held 
that  mere  irregularities,  to  question  of  notice, 
win  not  defeat  an  election,  that  It  is  scarcely 
worth  while  to  enter  Into  a  discussion  of  tliat 
question  here.  See  Williams  v.  Shoudy  (Wasb.) 
41  Pac.  169;  Seymour  v.  City  of  Tacoma,  6 
Wash.  427,  33  Pac.  1059;  State  v.  Smith,  4 
Wash.  661,  30  Pac.  1064.  In  tbe  last-men- 
tioned case  this  court  said:  "In  all  such  cases 
there  must  appear  some  substantial  reason 
why  courts  should  toterfere  to  overthrow  an 
election,  to  the  absence  of  any  allegation  of 
fraud  to  the  effect  that  had  there  been  a 
larger  number  of  votes  cast,  the  result  would 
have  been  different"  The  result  to  this  case 
could  not  have  been  affected  by  the  omission 
of  tbe  commissioners  to  specify  the  notice  in 
the  resolution,  because  the  notice— and  com- 
petent notice— was  actually  given. 

The  other  objection  is  equally  without  mei^ 
it,  for  tbe  submission  of  these  warrants  tor 
validation  was  in  separate  classes,  and  tbe 
voter  was  notified  of  exactly  the  warrants 
which  he  was  called  upon  to  validate,  and  be 
was  to  no  way  misled.  The  only  class  off  war- 
rants which  could  have  been  affected,  and 
which  was  to  excess,  was  that  where  the  out- 
stondtog  warrants  exceeded  the  amount  set 
out  to  the  res<4utlon,  and  those  were  warrants 
which  did  not  need  any  validation,  being  re- 
bate on  taxes.    This  money  waa  iUegaUy  ool- 
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lected  by  the  county,  on  aocoimt  of  excess 
of  taxes  levied;  was  ToiontarUy.  r^onded 
by  the  county.  In  the  nh^p^  of  warrants  in 
lieu  of  the  money  which  It  had  received,  and 
which  it  confess)^  had  been  wnmgfuUy  re- 
ceived. Bee  Hintrage;  v.  Bichter  (Iowa)  SU 
N.  W.  188. 

So  tar  as  the  notice  for  bids  for  the  bonds 
iB  concerned,  while  there  was  a  mistalLe  in 
the  total  amount  such  mistake  misled  no  one, 
for  the  reaaon  that  the  notice  correctly  stated 
the  series,  the  amount  of  each  series,  and  the 
time  that  each  series  was  to  run;  and,  inas- 
much as  the  law  proyides  that  bids  shall  be 
made  by  the  series  separately,  th^  attentiop 
of  the  bidders  was  called  directly  to  the  dlfter- 
ent  series,  Instead  of  to  the  total  amount  nam- 
ed In  the  notice,  and  no  bidder  could  have  in 
any  way  been  misled  by  this  mistake.  The 
Judgment,  In  all  things,  will  be  afiSrmed. 

SCOTT  and  AJTOBBS,  JJ.,  concur. 


JUSTICE  et  aL  v.  BLWBBT. 
(Supreme  Court  of  Oregon.    Feb.  10,  1896b) 

COFIUCTtKO    EVIDBSCa  — H.CTICW  —  Hecbahios' 

LlBira — NoNOOlfFLITIOM  Or.CONTRAOT  —  Cbb- 

TIFICATB  OF  SUPBKINTBNDgST— WaITBB. 

1.  Findings  on  conflicting  evidence  will  not 
be  disturbed  on  appeal,  unless  clearly  against 
the  weight  of  the  evidence. 

2.  Failure  of  contractors  to  complete  a 
building  according  to  contract  will  not  prevent 
a  lien  from  attaching  in  their  favor  for  so  much 
of  the  work  as  was  aotnally  performed  accord- 
ing to  the  contract.  Where  siich  failure  to  com- 
plete was  due  to  an  act  of  the  owner. 

3.  The  owner  of  a  building,  by  preventing 
contractors  from  completing  their  contract, 
waives  the  right  to  demand,  under  the  contract, 
the  certificate  of  the  superintendent  that  the 
work  has  been  completed  according  to  the  con- 
tract. 

Appeal  firom  dtcnlt  court,  Multnomah  coun- 
ty; li.  B.  Steams,  Judge. 

Action  by  J.  W.  and  A.  Justice  against  J. 
B.  sawert  and  another.  From  a  judgment 
for  plalntlfCs  and  her  oodefendant,  J.  B.  S<1- 
-wert  aiveals.    Affirmed. 

B.  B.  Beekman  and  B.  Mesdenhall,  for  ap- 
pellant J.  F.  Boothe  and  G.  O.  Gammans, 
for  respondents. 

WOLVERTON,  J.  This  is  a  suit  to  fore- 
dose  a  mechanic's  lien.  The  lien  Is  claimed 
by  rirtne  of  a  contract  entered  Into  between 
plaintiffs  and  the  defendant  J.  B.  Elwert,  by 
which  plaintiffs  agreed  to  furnish  the  mate- 
rials, and  do  certain  painting,  graining,  and 
calcimlnlng,  for  Elwert,  upon  her  buildings  at 
Portland,  Or.,  at  the  agreed  price  and  consid- 
eration of  1285,  to  be  paid  30  days  after  com- 
pletion of  the  work.  The  work  was  to  be 
done  in  accordance  with  certain  specifications, 
"in  a  good,  workmanlike,  and  substantial  man- 
ner, to  tbe  satisfaction  and  under  the  direc- 
tion of  tbe  said  owner  or  superintendent  to. 
be  testified  by  a  writing  or  certificate  under 


the  band  of  tbe  said  contractor."  While  en- 
gaged In  the  performance  o£  this  contract, 
plalntlfCs  claim  that  they  furnished  extra  ma- 
tedala  and  did  certain  extra  work  for  EUwert, 
at  her  instance,  of  the  agreed  value  of  $132. 
The  dalm  of  lien  was  filed  to  secure  these 
two  sums,  less  $16,  allowed  as  a  credit  The 
defendant  F.  E.  Beach  also  seeks  to  foreclose 
a  lien  claimed  upon  the  same  pr«q)erty,  to  se- 
cure payment  of  the  sum  of  $1S3.76,  for 
paints,  oils,  and  other  materials  furnished  to 
Justice  Bros.,  and  which  were  used  by  theat 
in  and  upon  the  buildings.  The  defendant 
Elwert's  defense  to  Justice  Bros.'  lien  is  that 
they  have  not  performed  the  conditions  of  the 
contract  as  required  by  its  stipulations,  nor 
secured  the  certificate  of  tbe  contractor  or 
superintendent  allowing  performance  of  the 
work  to  his  satisfaction.  She  denies  abso- 
lutely that  Justice  Broa  did  any  extra  work 
at  her  instance  or  request,  or  that  she  ever 
agreed  to  pay  them  anything  therefor.  The 
plaintiffs  do  not  claim  to  have  fully  perform- 
ed the  contract  upon  thrir  part,  but  insist  that 
the  nonperformance  was  excused  by  the  acta 
of  defendant  Elwert;  that  they  coo^leted  the 
work  under  the  contract  In  the  main,  but 
that  defendant  forbade  and  prevented  them 
from  performing  entirely.  The  defense  against 
tbe  Beach  claim  is  confined  to  the  legal  ques- 
tion as  to  whether  he  is  entitled  to  a  lien 
unless  It  is  established  that  Justice  Bros,  per- 
formed their  contract  The  court  below, 
among  other  things,  found  that  plalntifCs  bad 
completed  their  contract  so  far  as  they  were 
permitted  by  Elwert;  that  she,  without  cause, 
refused  to  allow  a  full  performance,  and  that 
iriaintiffs  were  entitled  to  the  sum  of  $250 
for  the  materials  furnished  and  work  done 
under  the  contract  That  plaintiffs  furnished 
extra  material  and  did  extra  work,  at  the  re- 
quest of  Elwert,  of  the  value  of  $107,  which, 
with  the  contract  obligation,  amounted  to 
$367,  against  which  Elwert  was  entitled  to  a 
credit  of  $86.20,  leaving  a  balance  of  $271.80. 
The  court  further  found  that  F.  E.  Beach  fur- 
nished plaintiffs  materials,  used  in  and  upon 
said  buildings,  of  the  value  of  $149.16,  which, 
being  deducted  from  plaintiffs'  claim,  leaves 
a  balance  of  $122.64,  bearing  interest  from 
November  20,  1S93.  As  conclusions  of  law, 
the  court  found  that  plaintiffs  have  a  lien  to 
secure  the  sum  of  $148,  and  the  defendant 
Beach  a  lien  for  $179.37,  which  amounts  in- 
clude interest  attorneys'  fees,  and  costs  of  fil- 
ing liens.  Upon  these  findings,  a  decree  was 
entered,  and  defendant  Elwert  appeals. 

The  ixjeitlon  of  appellant  is  stated  by  her  at- 
torneys, in  their  brief,  thus:  "Upon  their 
face,  the  notices  of  lien  appear  to  be  sufii- 
clent  and  we  presume  no  authorities  are  nec- 
essary to  support  the  proposition  that,  in  or- 
der to  entitle  plaintiffs  to  enforce  their  Uen 
for  work  under  their  contract,  they  must  have 
performed  its  conditions  on  their  part  to  be 
performed.  •  •  •  Av'e  dalm  that,  as  a  mat- 
ter of  law,  plaintiffs  are  not  entitled  to  any 
lien,  for  the  reason  that  they  hav^falled 
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perform  their  contract;"  and  "that  if  the 
plalntlffB  failed  to  perform  their  contract,  bo 
as  to  entitle  them  to  recover,  then  Beach  & 
Oa  are  not  entitled  to  any  lien."  This  per- 
tains to  the  contract  and  Its  fnlflUment  by 
plaintUEa,  ooDsidered  aside  from  the  said  claim 
for  extra  materials  and  labor.  The  qnestlon 
thus  propounded  Is  a  mixed  one,  oonststing  of 
both  law  and  fact  The  plalntifCB,  however, 
admit  that  they  have  not  fully  performed,  bnt 
claim  that  whatsoever  has  been  left  nndone 
by  them  was  excused  by  the  acts  of  Blrs.  £3- 
wert  The  conrt  bdow  fomid  that  she  re- 
fused to  allow  or  permit  jdalntifts  to  fully 
comply  with  the  conditions  of  the  contract, 
which  finding  appears  to  be  supported  by  the 
testimony,  although  we  find  much  conflict 
therein.  But  the  court  having  seen  tbe  wit- 
nesses, heard  them  testis,  and  observed  their 
demeanor  while  upon  the  stand,  its  finding 
ought  not  to  be  disturbed,  unless  dearly 
against  the  weli^t  of  evidence.  Xbe  real 
question,  then,  comes  to  this:  Can  the  lien 
be  maintained  without  fall  performance  of 
tbe  contract  xtpoa  which  It  is  based,  where 
such  jperformance  is  prevented  by  the  owner, 
who  Is  a  party  to  the  contract?  Regarding 
this  proposition,  tbe  author  of  Phillips  on 
Mechanics'  Liens  (sectioa  138)  states  the  rule 
as  follows:  "It  is,  however,  universally  true 
that  no  loss  of  lien  is  occasioned  for  tbe  wcvk 
actually  performed  in  accordance  with  the 
contract,  when  the  work  has  been  sto^ted  or 
abandoned  in  consequence  of  the  default  of 
the  owner."  To  this  rule  some  of  the  au- 
thorities make  an  am>arent  exception,  in  tbe 
case  of  nonpayment  of  installments  by  the 
owner,  bnt  it  is  evidently  true  that,  as  to  this 
fbe  contract  stipulations  may  malw  the  pay- 
ment of  such  Installments  conditions  preced- 
ent, and  thus  the  noD4^yment  thereof  would 
become  a  material  default  upon  the  part  of 
the  owner.  See  section  138,  supra.  But, 
where  the  owner  has,  by  positive  acts,  as  In 
the  case  at  bar,  prevented  the  full  po^orm- 
ance  upon  the  part  of  the  contractors,  there 
can  be  no  question  but  they  will  have  a  lien 
for  materials  furnished  and  labor  i>erformed, 
so  far  as  they  have  in  good  faith  proceeded 
under  the  contract  See' Howes  v.  Reliance 
Wire  Works  Co.,  46  Minn.  47,  48  N.  W.  448; 
Chamley  v.  Honlg,  74  Wis.  163,  42  N.  W.  220, 
Smith  V.  Norris,  120  Mass.  63,  and  Bank  v. 
Dashi^,  25  Grat  625.  And  this  rale  also  has 
a  like  application  in  excusing  tbe  plaintiffs 
from  the  necessity  of  procuring  the  cotiflcate 
of  the  architect  or  superintendent  showing  a 
'  satisfactory  compliance  on  their  inrt  The 
conrt  below  found  that,  as  far  as  plaintiffs 
were  permitted,  they  had  substantially  per- 
formed, and  this  finding  is  warranted  by  the 
testimony.  Hence,  plalntifCs  were  entitled  to 
their  lien  for  materials  furnished  and  labor 
performed  under  the  contract,  and  It  follows 
that  Beach  is  also  entitled  to  his  lien.  All 
other  findings  of  ftict  are  In  substantial  ac- 
cord with  tbe  testimony,  and  h»ice  the  de- 
cree of  the  court  will  be  affirmed. 


DAY  V.  SGHNIDBB  et  at  I 

(Supreme  Conrt  of  Oregon.     Feb.  10,  1966.) 
Removal  of  CkxiUD  o»  TiTui— Plsadixo. 

1.  Where  the  statnte  makes  a  tax  deed      ' 
prima  fade  evidence  of  title,  in  an  actioii  to  re- 
move a  clond  created  by  a  tax  deed,  an  allega- 
tion in  the  complaint  that  the  tax  deed  is  regnlar 
on  its  face  sufficiently  abovra  its  apparent  valid-      ' 
ity. 

2.  In  a  suit  to  cancel  a  tax  deed  as  a  dond 
on  title,  naming  in  tbe  complaint  several  reawns 
wh^  the  deed  is  invalid  does  not  render  the  com- 
pUunt  demurrable  as  Joining  several  causes  of 
Boit 

Appeal  from  circuit  court.  Lane  county;  J. 
0.  Fnllerton,  Judge. 

Action  by  Thomas  Day  against  Mike 
Schnlder  and  others.  There  was  a  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

A.  B.  Wheeler,  for  appellant  L.  BUyeu, 
for  respondents. 

BEAN,  a  J.  This  is  a  suit  to  remove  a 
ck>nd  upon  the  title  to  tbe  N.  T^r  )4  of  sec- 
tion 22,  township  15  S^  range  1  E.,  in  lAne 
county,  created  by  a  tax  deed.  The  com- 
plaint alleges,  In  substance,  that  tbe  i^alntiff 
is  the  owner  and  in  possession  of  tbe  real 
prtyperty  in  question;  that  the  defendant 
Schneider  claims  some  right  or  title  thereto 
adverse  to  the  plaintiff,  under  a  sheriff's  tax 
deed  of  date  February  13,  1894,  which  on  its 
face  appears  to  be  regular,  and  recites  that 
said  land  was  levied  upon  by  the  sheriff  as 
the  property  of  Frank  Btirgess  for  the  taxes 
of  1800,  amounting  to  $7.20,  and  on  the  5tli 
day  of  February,  1892,  sold  the  same  to  de- 
fendant for  tbe  sum  of  $18.85,  l>elng  the 
amount  of  said  taxes  and  accruing  costs.  It 
then  proceeds,  in  six  separate  and  distinct 
paragraphs,  to  aver  facts  which,  if  true, 
show  the  deed  to  be  invalid,  and  a  clood 
upon  plaintiff's  title.  It  further  alleges  that 
the  plaintiff  offered  to  pay,  and  tendered  to 
tbe  sheriff  of  the  county,  the  taxes  for  the 
years  1891,  1882,  and  1898,  but  h4  refused 
to  receive  the  same,  or  any  part  thereof, 
claiming  that  the  taxes  for  aU  of  said  yean 
had  been  paid  by  the  defendant  Schnider; 
that,  prior  to  the  expiration  of  two  years 
from  the  date  of  the  tax  sale,  plaintiff  soufcbt 
to  redeem  the  land,  and  inquired  both  of  the 
sheriff  and  county  clerk  how  much,  or  what 
sum,  was  required  to  redeem  the  same,  bat 
that  both  of  said  officers  refused  to  make  or 
permit  redemption  to  be  made,  but  referred 
him  to  the  defendant,  who  held'  the  certificate 
of  sale,  and  who  also  refused  to  make  or  al- 
low redemption  thereof  to  be  made,  or  to 
say  for  what  sum  he  would  relinquish  his 
claim  thereto;  that  since  the  execatlcm.of  tbe 
tax  deed,  and  prior  to  the  commencemeot 
of  this  suit,  the  plaintiff  offered  and  ten- 
dered to  defendant  the  entire  amount  paid 
by  him  on  account  ot  his  purchase,  with  20 
per  cent  per  annum  interest  on  the  original 
purchase  price,  and  10  per  cent  per  annum 
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on  an  other  liquidated  charges  against  said 
land,  fora  quitclaim  thereto;  that  he  deposited 
with  the  clerk  of  the  court  $S0,  from  which 
the  court  might  reimburse  the  defendants  for 
such  outlay,  In  case  he  should  be  found  liable 
therefor;  that  any  and  all  payments  by  de- 
fendants for  said  premises  and  subsequent 
taxes  thereon  have  been  yolnntary  on  their 
part,  and  not  at  the  request  or  wish  of  plaln- 
tiff,  but  against  his  wishes  and  will;  that 
the  reasonable  value  of  said  land  is  $1,000. 
A  motion  and  demurrer  to  the  complaint  hav- 
ing been  sustained,  and  plalntlfT  refusing  to 
plead  further,  a  decree  was  entered  dismiss- 
ing the  complaint,  from  which  he  appeals. 

The  only  questions  necessary  to  be  deter- 
mined on  this  ai)peal  are  the  objections  to 
the  sufficiency  of  the  complaint  It  is  urged 
by  the  defendants  that  the  complaint  is  de- 
fective because  't  does  not  sufScIently  show 
the  apparent  validity  of  the  tax  title  claimed 
by  the  defendant  dchnider.  The  general 
rule.  In  a  suit  to  remove  a  cloud  from  title, 
is  that  the  complaint  must  set  out  the  facts 
which  show  the  apparent  validity  of  the  out- 
standing title,  and  also  those  showing  its 
Invalidity;  but  where,  as  in  this  state,  the 
statute  declares  h  tax  deed  to  be  prima  facie 
evldoice  of  title,  the  mere  naming  of  the  in- 
strument, and  alleging  that  it  is  regular  upon 
its  face,  Is  sufficient  to  show  Its  an^arent 
validity.  Code,  i  2823;  Black,  Tax  Titles,  i 
440;  Loan  Soc.  v.  Ordway,  88  Cal.  679. 

It  la  next  claimed  that  the  motion  and  de- 
murrer were  properly  sustained  because  sev- 
eral causes  of  suit  are  improperly  united  in 
the  complaint  But  this  contention  is  with- 
out merit  The  object  and  purpose  of  the 
suit  are  to  remove  a  cloud  from  the  plaln- 
tUTs  title,  and  the  several  reasons  given  in 
the  complaint  why  the  tax  deed  is  Invalid 
do  not  constitute  separate  causes  of  suit. 
No  sufficient  reason  is  suggested  by  respond- 
ents' counsel  why  the  complaint  does  not 
state  a  cause  of  suit,  and  none  has  occurred 
to  us.  The  decree  of  the  court  below  will 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  overrule  the  motion 
and  demurrer  to  the  complaint,  and  for  such 
further  proceedings  as  may  be  proper  and 
right  In  the  premises. 


STATE  ez  reL  MAYS  et  al.  v.  MASON. 

(Supreme  Court  of  Oregon.     Feb.  8,  1886.) 

AtTOBXET — Disbarment  ok  CoKvicrioii  or  Libel 

— Statute — Ponishmkst — Discretion 

or  CouBT. 

1.  Libel  is  a  misdemeanor  Involving  moral 
tnrpitnde,  within  Code,  {  1047,  anthorizing  the 
removal  or  suepension  of  an  attorney  on  his  con- 
viction of  a  felony  or  "misdemeanor  inTolving 
moral  turpitude." 

2.  Under  Code,  t  1047,  anthorising  the  re- 
moval or  suspension  of  an  attorney  on  bis  con- 
viction of  any  felony  or  misdemeanor  involving 
moral  turpitude,  of  which  the  record  of  his  con- 
viction is  conclusive  evidence,  the  court  may 
go  behind  the  record  of  conviction  to  determine 
the  extent  of  the  punishment 


3.  In  proceedings  for  disbarment  of  an  at- 
torney for  conviction  of  a  misdemeanor  Involv- 
ing moral  turpitude,  under  Code,  §  1047,  where 
it  appears  Uiat  his  conviction  was  against  him 
as  proprietor  of  a  paper,  for  a  libel  published 
without  his  knowledge,  he  will  be  suspended  for 
six  months. 

Proceedings  by  the  state,  on  relation  <rf  P. 
P.  Mays  and  others,  against  0.  P.  Mason,  for 
his  disbarment,  on  the  ground  of  his  having 
been  convicted  of  libel.  Judgment  of  suspen- 
sion entered. 

C.  M.  Idleman,  Atty.  Gen.,  and  F.  A.  E. 
Starr,  for  relators.     O.  P.  Mason,  in  pra  per. 

PER  CURIAM.  This  Is  a  proceeding  to 
disbar  an  attorney,  instituted  by  the  state 
upon  the  relation  of  the  members  of  the 
grievance  committee  of  the  Oregon  State  Bar 
Association.  The  facts  are  that  O.  P.  Mason, 
a  licensed  attorney,  was  Indicted,  tried,  and 
convicted  of  the  crime  of  libel,  upon  proof  of 
the  publication  of  defamatory  matter  In  a 
newspaper  published  at  Portland,  Or.,  known 
as  the  Sunday  Mercury,  while  he  was  its 
editw.  Whereupon  the  rehitois  filed  an  in- 
formation against  him  in  this  court,  alleging 
such  conviction,  and  that  the  offense  of  which 
he  was  so  convicted  is  a  "misdemeanor  in- 
volving moral  turpitude,"  and  prayed  a  Judg- 
ment of  removal  against  the  accused.  The 
defendant  upon  being  cited  to  appear,  filed 
his  answer  to  the  information,  in  which  he 
denies  that  the  misdemeanor  of  which  he  was 
convicted  Involved  moral  turpitude,  and  al- 
leges that  he  was  found  guilty  thereof  by 
construction  of  law  only,  which  renders  the 
manager,  editor,  or  owner  of  a  newspaper 
criminally  llaUe  tor  the  publication  of  a  libel, 
whether  he  wrote  the  article  or  not  or  had 
any  knowledge  of  its  publication;  that  he  did 
not  write  the  alleged  libelous  article,  nor  see 
it  or  know  of  its  publication  until  after  the 
newsiMper  was  in  circulation.  The  reply  hav- 
ing put  In  issue  the  allegations  of  new  mat- 
ter contained  in  the  answer,  the  cause  was 
referred  to  C.  H.  Sholes,  who  took  and  reported 
the  evidence  to  this  court  from  which  It  ap- 
pears that  Mason,  upon  the  argument  of  a 
demurrer  to  said  Indictment,  stated  to  the 
court  that  he  had  seen  the  article  before  it 
was  published,  but  did  not  consider  It  libelous, 
nor  did  he  at  that  time  so  regard  it;  that  at 
the  trial  of  said  criminal  action,  as  a  witness 
in  his  own  behalf,  he  testified  that  the  state- 
ment so  made  by  him  to  the  court  was  errone- 
ous; that  at  the  time  he  argued  the  demur- 
rer he  thought  he  had  seen  and  corrected  the 
proof  of  the  article,  but  upon  examining  the 
original  manuscript  he  found  he  had  never 
seen  It  nor  did  he  know  of  Its  publication  until 
after  the  newspaper  was  In  circulation.  The 
foreman  of  the  Sunday  Mercury  testified  that 
he  was  acquainted  with  and  knew  Masou's 
handwriting,  that  be  set  the  type  for  a  part 
of  the  article  complained  of,  and  that  the  de- 
fendant neither  wrote  it  nor  corrected  the 
proof  ther^f.  No  evidence  was  Introduced  to 
contradict  Mason's  testimony,  and  hence  we  t 
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mnst  eonclnde  that  !t  is  tme,  and  also  that 
he  waa  convicted  by  reason  of  bis  careless- 
ness, as  editor,  in  sulTerlng  a  Uhelons  article 
to  be  published  In  a  newspaper  of  which  he 
was  editor.  State  y.  Mason,  26  Or.  273,  3S 
Pac.  130.  The  statute  provides  that  an  at- 
torney may  be  removed  or  suspended  npon  bis 
being  convicted  of  a  misdemeanor  involving 
moral  tutpltude,  in  which  case  the  record  of 
his  conviction  is  conclusive  evidence.  1  BUll's 
Ann.  Laws  Or.  §  1(H7. 

The  answer  impliedly  admits  the  conviction, 
the  record  of  which  Is  made  a  part  of  the  evi- 
dence submitted;  and  this,  being  conclusive 
thereof,  necessitates  an  interpretation  of  the 
term  "moral  turpitude."  Mr.  Newell,  in  bis 
work  on  Defamation,  Slander  and  Libel  (sec- 
tion 12),  in  speaJclng  of  the  term,  says:  "  'Mor- 
al turpitude'  may  therefore  be  defined  as  an 
act  of  baseness,  vlleness,  or  depravity  In  the 
private  and  social  duties  which  a  man  owes 
to  tds  fellow  man,  or  to  society  in  general, 
contrary  to  the  accepted  and  customary  rule 
of  right  and  duty  between  man  and  man." 
In  actions  of  libel  and  slander,  moral  turpi- 
tude has  been  held  to  have  been  involved  by 
Imputing  to  andtber  the  commission  of  the 
following  crimes:  Abortion.  Filber  v.  Dau- 
termann,  26  Wis.  618;  Bissell  v.  Cornell,  24 
Wend.  354;  Widrig  v.  Oyer,  13  Johns.  124. 
Adultery.  Ranger  v.  Qoodricb,  17  Wis.  80. 
Bribery.  Hoag  v.  Hatch,  23  Conn.  585. 
Burglary.  Alfele  v.  Wright,  17  Ohio  St  238. 
Forgery.  Alexander  v.  Alexander,  9  Wend. 
140.  Fornication.  Pollard  v.  Lyon,  91  U.  S. 
225.  Keeping  a  bawdyhouse.  Martin  v. 
StiUwell,  13  Johns.  275.  Larceny.  Redway  v. 
Gray,  31  Vt  292;  Perdue  v.  Burnett,  Minor 
(Ala.)  138.  LibeL  Andres  v.  Koppenheafer, 
S  Serg.  &  R.  254.  Removing  boundary  marks. 
Young  V.  Miller,  3  Hill,  21;  Dial  v.  Holier,  6 
Ohio  St  228.  It  has  been  assumed,  also,  by 
way  of  argument  that  moral  turpitude  is 
not  involved  in  the  commission  of  the  fol- 
lowing misdemeanors:  Assault  and  battery, 
breaches  of  the  peace,  forcible  entry  and  de- 
tainer, trespass,  and  sales  of  Intoxicating 
Uquor  without  a  license.  Redway  v.  Gray, 
«upra;  Smith  v.  Smith,  2  Sneed,  473;  Andres 
▼.  Koppenheafer,  supra.  No  unintentional 
wrong  or  improper  act  Innocent  In  purpose, 
■can  involve  moral  turpitude.  Pullman  Pal- 
ace-Car Co.  T.  Central  Transp.  Co.,  65  Fed. 
158.  The  term  lacks  precision,  and  necessl- 
'tates  the  examination  of  the  works  of  moral 
and  ethical  authors,  rather  than  the  text- 
iKMks  of  legal  writers,  to  ascertain  whether 
A  given  case  falls  within  or  without  the  rule. 
Skinner  v.  White,  1  Dev.  &  B.  471;  Birch  v. 
Benton,  26  Mo.  153.  In  Parkersburg  v. 
Brown,  106  U.  S.  487,  ]  Sup.  Ct  442,  Mr. 
Justice  Blatchford,  commenting  upon  an  ul- 
tra vires  contract  says:  "The  illegality  of 
that  contract  does  not  arise  from  any  moral 
turpitude.  The  property  was  transferred 
wider  a  contract  which  was  merely  malum 
prohibitum,  and  where  the  city  wa^i  the  prln- 
■cipal  offender.    In  such  a  case  the  party  re- 


ceiving may  be  made  to  refund,  to  the  per- 
son from  whom  it  h&a  received  property  for 
the  unauthorized  purirase,  the  value  of  that 
which  it  has  actually  received."  So,  too,  in 
Spring  Co.  V.  Knowlton.  103  U.  S.  48,  Mr. 
Justice  Woods,  commenting  upon  a  similar 
contract  says:  "It  is  to  be  observed  that 
the  making  of  the  illegal  contract  was 
malum  prohibitum,  and  not  malum  in  se. 
There  la  no  moral  turpitude  in  such  a  con- 
tract, nor  la  it  of  Itself  fraudulent,  however 
much  It  may  afford  facilities  for  fraud." 
"This  element  of  moral  turpitude."  says 
Lowrie.  J.,  In  Beck  v.  Stitsel,  21  Pa.  St  522, 
"is  necessarily  adaptive;  for  It  Is  itself  de- 
fined by  the  state  of  public  morals,  and  thns 
far  fits  the  action  to  be  at  all  times  accom- 
modated to  the  common  sense  of  the  com- 
munity," An  assault  and  battery  is  a  crime 
malum  in  se,  the  commission  of  which  rarely 
Involves  moral  turpitude.  McCuen  v.  Lud- 
lum,  17  N.  J.  Law,  12.  It  is  apparent  from 
the  foregoing  authorities  that  the  term  is 
vague,  and  that  moral  turpitude  is  involTed 
only  when  so  consld«%d  by  the  state  of  Uie 
public  morals,  and  hence  It  might  be  applied 
in  some  sections,  and  denied  in  others;  thus 
r^tdering  a  satisfactory  definition  of  the 
term  difficult  if  not  Impossible.  But  inabil- 
ity to  property  d^ne  the  term,  however, 
does  not  preclude  as  from  saying  that  it  is, 
and  of  necessity  must  be,  involved  in  tlie 
willful  publication  of  a  libel.  The  case  of 
Andres  v.  Koppenheafer,  supra,  was  an  ac- 
tion for  slander,  founded  upon  the  follow- 
ing language:  "What  is  a  wMnan  that  makes 
a  Ubel?  She  Is  a  dirty  creature,  and  that 
is  you.  You  have  made  a  libel,  and  I  will 
prove  it  with  my  whole  estate.".  It  was  held 
that  the  crime  of  libel,  imputed  to  the  plain- 
tiff. Involved  moral  tutpltude;  Tilghman.  C 
J.,  saying:  "The  man  who  wantonly,  malici- 
ously, and  falsely  traduces  the  character  of 
bis  neighbor  Is  no  better  than  a  felon.  He 
endeavors  to  rob  him  of  that  in  comparison 
with  which,  gold  and  diamonds  are  bat 
dross."  We  think  there  can  be  no  doubt  that 
the  willful  publication  of  a  malicious  libel 
by  the  manager  of  a  newspaper,  when  made 
eltb^  to  vent  his  spleen  upon  the  object  of 
his  wrath,  or  to  cater  to  the  perverted  taste 
of  a  small  portion  of  the  public,  clearly  in- 
volves moral  turpitude,  and  manifests,  on 
the  part  of  the  llbeler,  a  depraved  disposltioo 
and  a  malignant  purpose. 

The  statute  prescribes  and  enumerates  the 
causes  which  may  subject  an  attorney  to  the 
penalty  of  removal  or  suspension.  Code,  i 
1047,  provides  that:  "An  attorney  may  be  re- 
moved or  suspended  by  the  supreme  court 
for  either  of  the  following  causes,  arising 
after  his  admission  to  practice:  (1)  Upon  his 
being  convicted  of  any  felony  or  of  a  misde- 
meanor Involving  moral  turpitude,  in  either 
of  which  cases  the  record  of  his  conviction 
is  conclusive  evidence;  (2)  for  a  willful  dis- 
obedience or  violation  of  the  order  of  a  court 
requiring  him  to  do  or  forbear  an  act  cos- 
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nected  with  or  In  the  conrse  of  Ms  profes- 
miod;  (3)  for  being  guilty  of  any  wlUfuI  de- 
ceit or  misconduct  In  bis  profession;  (4)  for 
a  wlUfal  violation  of  any  of  the  provisions 
of  section  1038."  This  last  section  prescribes 
the  duties  of  an  attorney.  Here  Is  a  statu- 
tory regulation  of  the  power  of  the  court  to 
strike  an  attorney's  name  from  the  roll.  The 
power  Itself  exists,  inherently  and  independ- 
ent of  the  statute,  and  "is  necessary  for  the 
protection  of  the  court,  the  proper  adminis- 
tration of  justice,  the  dignity  and  purity  of 
the  profession,  and  for  the  public  good  and 
the  protectloh  of  clients."  Weeks,  Attys.  at 
Law,  154.  A  proceeding  for  disbarment  is 
quasi  criminal  in  Its  nature  (Thomas  v.  State, 
58  Ala.  365;  State  v.  TunstaU,  51  Tex.  81), 
and  the  statute  has  fixed  the  penalty  at  re- 
moval or  suspension.  While  the  court  must 
necessarily  have  a  wide  discretion  In  fixing 
the  extent  of  the  punishment  to  be  adminis- 
tered, yet  conviction  In  this  court,  In  a  pro- 
ceeding like  this,  must  be  followed  by  the 
penalty,  as  in  ordinary  criminal  cases  in  oth- 
er courts  after  a  verdict  of  guilty  by  the 
Jury. 

Now,  as  regards  the  case  at  bar,  the  de- 
fendant has  been  convicted  of  a  misdemean- 
or, and,  as  has  been  shown,  one  involving 
moral  turpitude.  The  record  of  his  convic- 
tion Is  made  conclusive  evidence  thereof,  so 
that  the  production  of  such  record  establish- 
ed his  guilt  in  the  disbarment  proceedings. 
The  court  may,  however,  go  behind  the  rec- 
ord, for  the  purpose  of  determining  upon  the 
extent  or  severity  of  the  punishment  to  be 
administered.  To  Illustrate,  we  quote  from 
Lord  Esher,  M.  R.,  In  Re  Weare,  02  Law  J. 
(N.  S.)  601,— a  recent  case  from  England: 
"Where  a  man  has  been  convicted  of  a  crim- 
inal offense,  that,  prima  facie  at  all  events, 
makes  him  a  person  unfit  to  be  a  member  of 
an  honorable  profession.  You  must  not  carry 
that  to  the  length  of  saying  that,  wherever 
he  has  committed  a  criminal  offense,  the 
court  is  bound  to  strike  him  off  for  that. 
•  •  •  Baron  PoUock  held,  and  Mr.  Jus- 
tice Hanlsty  held,  that  although  his  being 
convicted  of  a  crime  prima  facie  made  him 
liable  to  be  struck  off  the  rolls,  yet  the  court 
stlU  bad  a  discretion,  and  must  inquire  into 
what  kind  of  a  crime  it  was  of  which  he  had 
been  convicted,  and  that  the  court  might  pun- 
ish him  to  a  less  extent  than  If  be  had  not 
been  so  punished.  As  to  striking  off  the 
rolls.  I  have  no  doubt  myself  that  the  court 
might  say,  'Under  these  circumstances,  we 
shall  do  no  more  than  admonish  him ;'  or  the 
court  might  say,  'We  shall  do  more  than  ad- 
monish him,  and  make  him  pay  the  costs 
of  the  application;'  or  the  court  might  sus- 
pend him,  or  the  court  might  strike  him  off 
the  rolls.  The  discretion  of  the  court  in  each 
particular  case  is  absolute."  In  that  case 
the  court  was  apparently  possessed  of  a  wid- 
er discretion  than  we  are  here,  as  It  extended 
to  an  admonishment  of  the  attorney.  Here 
the  penalty  is  removal  or  suspension,  with 


fan  discretion  as  to  which  shall  be  adopted, 
and.  If  the  latter,  then  as  to  the  duratloQ 
and  limitation  thereof.  So  we  look  behind 
the  record  here  for  the  purpose  only  of  de- 
termining the  punishment  that  should  be  in- 
flicted. The  fact  that  the  defendant  has 
been  convicted  In  the  criminal  action,  and 
suffered  the  penalty  thereto  attached,  and 
that.  In  amelioration  of  the  crime  for  whlcb 
he  was  convicted,  he  has  shown  that  he  was 
only  nominally  editor  of  the  Sunday  Mer- 
cury, which  contained  the  libelous  publica- 
tion, and  was  perhaps  not  cognizant  of  the 
contents  or  Insertion  of  the  article  until  aft- 
er that  number  of  the  paper  had  been  Is- 
sued, has  had  large  Influence  with  us  In  soft- 
ening the  penalty.  Incurred.  Yet  the  char- 
acter of  the  newspaper  with  which  he  al- 
lowed his  name  to  be  associated  was  calcu- 
lated to  warn  him  that  he  might  at  any  time 
be  subjected  to  just  such  a  prosecution,  and 
Is  not  such  as  to  commend  him  for  the  im- 
position of  a  punishment  merely  nominal. 
The  judgment  of  the  court  will  therefore  be 
that  he  be  suspended  from  practicing  as  an 
attorney  In  all  the  courts  of  the  state  for  the 
term  of  six  months,  that  the  state  recover  of 
the  defendant  the  costs  and  expenses  of  this 
proceeding,  and  that  the  same  be  paid  by 
the  state  in  the  first  instance. 


ARMBNT  et  al.  v.  TAMHILL  COUNTY.' 
(Supreme  Court  of  Oregon.     Feb.  8,  1886.) 

COCSTIBS— CtoKIRACT  TOB   Pl,An— COVBIORBATIOR 
— CO3!8TaU0T10K. 

A  contract  with  county  commissioners 
for  plats  and  lists  of  taxable  real  estate  within 
the  county  provided  that,  as  a  "consideration," 
$50  was  to  be  paid  on  their  deUvery;  that  in  ad- 
dition thereto  the  contractors  were  to  receive, 
"for  compensation,"  (1)  "An  amount  equal  to 
the  levy  of  the  total  tax  of  1880  on  all  such  tax- 
able real  estate  as  shall  be  found  unassessed," 
etc.,  and  (2)  "i<n  amount  equal  to  one-half  of  the 
levy  •  .  *  •  of  the  year  1891,"  etc.,  payment 
"to  be  made  from  month  to  month,  aa  the  said 
tax  shall  have  been  collected  by  the  sheriff  of 
said  county,  and  placed  to  the  credit"  of  the 
contractors.  Beld,  that  the  additional  consid- 
eration provided  was  not  for  the  payment  abso- 
lutely 01  amounts  equivalent  to  the  designated 
parts  of  the  levies  of  1890  and  1891,  but  for  the 
payment  of  the  designated  part  or  such  leviea 
actually  collected  by  the  sheriff,  payable  from 
month  to  month,  as  collected. 

Appeal  from  circuit  court,  Yamhill  county; 
■•George  H.   Burnett,  Judge. 

Action  by  J.  A.  Arment  and  another  a^lnst 
Yamhill  county  on  a  contract  for  making 
plats  and  lists  of  taxable  real  estate  within 
the  county.  Prom  a  Judgment  for  defend- 
ant, plaintiffs  appeal.    Affirmed. 

This  is  an  action  to  recover  upon  the  fol- 
lowing contract,  as  modified  after  the  date 
of  Its  execution  by  the  parties  thereto,  viz.: 
"This  agreement,  made  and  entered  Into  this 
8th  day  of  January,  A  D.  1891,  by  and  be- 
tween the  county  commissioners  of  Yambil) 
county,  state  of  Oregon,  In  regular  session 


1  Rehearing  pending. 
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assembled,  parties  of  the  first  part,  for  and 
In  behalf  of  said  county  of  Yamhill,  state  of 
Oregon,  and  W.  T.  Shnrtleff,  J.  A.  Arment, 
and  Pan!  A.  Ozanne,  parties  of  tne  second 
part,  wltnesseth  that:  Whereas,  said  parties 
of  the  second  part  have  submitted  to  the  com- 
missioners of  said  county  a  proposition  to 
furnish  said  county  a  list  of  all  the  taxable 
real  property  lying  within  Its  boundaries,  and 
also  precinct  plats  showing  the  separate 
tracts  and  Individual  ownership  thereof,  as 
disclosed  by  the  records  of  said  county;  and 
whereas,  said  proposition  of  the  parties  of 
the  second  part  has  this  day  been  accepted, 
ratified,  and  approved  by  said  commission- 
ers, for  and  In  behalf  of  said  county  of  Yam- 
bill,  state  of  Oregon:  Now,  therefore,  be  It 
known  that  the  condltlMis  of  this  agreement, 
to  which  we,  the  parties  of  the  first  part,  for 
and  In  behalf  of  said  county,  and  we  the 
parties  of  the  second  part,  are  held  and  firm- 
ly bound,  are  as  follows,  to  wit:  First.  The 
said  parties  of  the  second  part,  for  and  in 
conslderatlop  of  the  sum  of  fifty  dollars,  and 
In  further  consideration  of  the  conditions 
hereinafter  mentioned,  hereby  agree  to  fni^ 
nlsh  said  county  precinct  plats  of  all  the 
taxable  real  property  lying  within  the  bound- 
aries of  said  county,  as  at  present  subdivided 
into  precincts,  said  precinct  plats  to  show 
the  individual  ownership  of  all  the  taxable 
real  property  lying  therein,  as  disclosed  by 
the  records  of  said  county  at  the  date  of 
the  delivery  thereof;  said  precinct  maps  not 
to  Include  the  plat  of  any  town  or  towns  ly- 
ing therein.  Second.  Said  parties  of  the  sec- 
ond part  further  agree  to  furnish  said  coun- 
ty with  a  list  or  roll  of  all  said  taxable  real 
property  lying  within  said  county,  and  show- 
ing the  Individual  tracts  and  ownership  of 
the  same,  as  disclosed  by  said  precinct  plats; 
said  roll  book,  and  indices  to  same,  to  be 
furnished  by  said  county.  Third.  Said  list 
or  roU  above  mentioned  to  contain  a  suffi- 
cient description  of  the  real  property  therein 
described,  so  that  tax  deeds  may  readily  be 
drawn  from  said  descriptions,  if  found  neces- 
sary. Fourth.  Said  precinct  plats  and  roll 
to  be  delivered  on  or  before  the  first  day  of 
September,  1801.  Fifth.  The  parties  of  the 
second  part.  In  addition  to  the  consideration 
first  above  mentioned,  are  to  receive  for 
compensation  for  such  services  the  following, 
to  wit:  Ist.  An  amount  equal  to  the  levy  of 
the  total  tax  of  1890  on  all  such  taxable  real 
property  as  shall  be  found  unassessed  on  or 
after  this  date,  whether  found  by  the  said 
parties  of  the  second  part  or  otherwise,  the 
usual  fee  allowed  the  sheriff  of  said  county 
for  the  collection  of  said  tax  to  be  deducted 
therefrom.  2d.  An  amount  equal  to  one-lialf 
of  the  levy  of  the  total  tax  of  1891,  as  made 
by  the  county  court  of  Yamhill  county  for 
county  purposes,  less  one-half  of  the  usual 
fee  allowed  the  sheriff  of  said  county  for  the 
collection  of  said  tax.  3rd.  The  parties  of 
the  second  part  shall  further  be  entitled  to 
receive  an  amount  equal  to  one-half  of  all 


the  collectible  taxes  in  arrears  for  the  five 
years  preceding  the  year  1890  upon  all  such 
property  as  shall  hereafter  be  found  unas- 
sessed. *  •  *  6th.  a  he  assessment  upon 
all  real  property  hereafter  found  unassessed 
shall  be  fairly  and  equitably  made.  7th. 
The  fifty  dollars  first  above  mentioned  shall 
be  paid  to  said  second  party  upon  the  delir- 
ery  of  said  precinct  plats  and  assessment 
roll,  and  the  remaining  jwyments  to  be  made 
from  month  to  month,  as  the  said  tax  shall 
have  been  collected  by  the  sheriff  of  s&ld 
county,  and  placed  to  the  credit  of  said  par- 
ties of  the  second  part"  On  March  13. 18U1, 
this  contract  was  modified  by  substituting 
township  for  precinct  maps.  On  September 
15th,  the  time  for  completing  the  maps  and 
roll  was  extended  to  October  1,  1891,  and 
thereafter  clause  numbered  "3rd°'  was  strick- 
en out.  In  other  respects  the  contract  sued 
upon  remained  as  executed.  It  appears  from 
the  complaint  that  the  plaintiffs  found  unaa- 
sessed  66,471  acres  of  real  property  and  nu- 
merous city  and  town  lots  within  the  coun- 
ty, which  the  sheriff  afterwards  assessed  for 
the  year  1890  at  $279,366.  The  tax  levy  for 
the  year  named  was  22  mills  on  the  dollar, 
which  would  produce  $6,14&0o.  Deducting 
the  sheriff's  fees,  $133.31,  there  would  re- 
main a  balance  of  $6,012.74.  Of  this  tax  so 
levied  the  sheriff  has  collected  about  $1,200 
the  exact  amount  of  which  Is  unknown  to 
plaintiffs.  The  plaintiffs  have  been  paid  out 
of  the  general  funds  of  the  county  $2,022.91, 
leaving  a  balance  due  them  on  this  accoimt 
of  $3,989.80.  The  tax  levy  for  .county  pur- 
poses for  the  year  1881  was  4.98  mills  on  the 
dollar  and  the  entire  levy  upon  such  uoas- 
sessed  lands  and  town  lots  was  $1,391.24, 
one-half  of  which,  after  deducting  the  usual 
fee  allowed  the  sheriff,  amoimts  to  $688.67. 
Of  this  $385.30  has  been  paid  by  the  county, 
leaving  a  balance  due  from  this  source  of 
$303.37.  It  is  alleged  that  about  March,  l^X 
the  defendant  and  said  sheriff  ceased  all 
further  efforts  to  collect  the  tax  levied  upon 
said  assessments,  and  that  Shurtleff  bad  as- 
signed his  interest  in  the  contract  to  plain- 
tiffs. The  prayer  is  for  Judgment  against 
defendant  for  $4,293.17,  and  costs  and  dis- 
bursements. The  complaint  contains  other 
allegations  pertinent  to  the  cause,  but  tbe 
foregoing  statement  of  the  facts  is  sufficient, 
under  the  view  we  take  of  the  contract,  to 
give  the  reader  a  proper  understanding  of  the 
opinion.  A  demurrer  was  interposed,  which 
\^lng  snstained.  Judgment  was  entered  dis- 
missing tbe  complaint,  from  which  plalntifTa 
appeaL 

O.  P.  Coshow  and  R.  T.  Piatt,  for  appel- 
lants.   W.  M.  Ramsey,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
The  contract  which  we  are  called  upon  to 
construe  was  certainly  not  drawn  by  tbe 
hand  of  an  adept  in  the  business,  as,  with- 
out its  modifications.  It    would    seem  the 
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draftsman  had  been  peculiarly  felldtons  In 
stating  as  mucb  of  what  was  not  wanted 
to  be  stated  as  that  which  was  pertinent 
Even  In  Its  present  condition,  plaintiffs  are 
not  claiming  under  It  as  Its  literal  Interpre- 
tation would  seem  to  Import  But  lU^e  all 
other  contracts  In  writing,  this  must  be  con- 
strued by  taking  it  at  the  four  comera  and 
looking  through  the  whole  instrument  from 
the  Identical  standpoint  of  the  contracting 
parties  -when  it  was  entered  into,  and  that 
construction  must  be  given  It  if  i>osBlble, 
which  will  give  ^ect  to  all  its  parts  and 
carry  out  the  obvious  intention  of  the  par- 
ties, and  which  will  make  the  contract  legal, 
rather  than  one  that  will  render  it  void. 
Hildebrand  v.  Bloodsworth,  12  Or.  80,  6 
Pac.  233;  2  Pars.  CJont  500,  505.  The  par- 
ties differ  widely  as  to  the  proper  interpre- 
tation of  those  provisions  of  the  agreement 
touching  the  nature  and  amount  of  the  ad- 
ditional consideration,  and  the  time  and 
manner  of  its  payment  by  the  county,  the 
plaintiffs  contending  that  the  "Ist"  "2d," 
and  "Srd"  clauses,  read  in  connection  with 
the  "7th,"  determine  the  measure  of  the  ad- 
ditional consideration  to  be  an  amount  equal 
to  the  levy  of  the  total  tax  of  1890  on  all 
such  taxable  real  property  as  should  be 
found  unassessed  on  or  after  the  date  of 
the  contract  plus  an  amount  equal  to  one- 
half  of  the  levy  of  the  total  tax  of  1891,  for 
county  purposes  only,  upon  such  taxable  real 
property,  less  the  usual  fee  allowed  the 
sheHff  for  collection,  and  that  in  effect  the 
county  obligated  Itself  to  pay  these  amounts, 
absolutely,  at  the  expiration  of  a  reasonable 
time  within  which  to  make  the  collections; 
in  other  words,  that  the  county  incurred  an 
absolute  liability  by  entering  into  said  con- 
tract upon  its  performance  by  plaintiffs,  to 
pay  under  the  "Ist"  clause  $6,012.74,  and 
under  the  "2d"  the  sum  of  $688.67,  aU  of 
which  was  payable,  unconditionally,  at  the 
expiration  of  a  reasonable  time  within  which 
to  collect  the  sums  named  from  the  taxpay- 
ers. Upon  the  other  hand,  the  defendant 
claims  that  the  additional  consideration 
which  the  plaintiffs  were  to  receive  was 
made  conditional,  and  dependent  tipon  the 
collection  of  the  taxes  designated,  that  the 
identical  money  (taxes)  collected  should  be 
placed  to  the  credit  of  plaintiffs,  and  paid 
to  them  from  month  to  month,  and  none 
other,  and  that  the  liability  of  defendant  is 
commensurate  only  with  the  amount  of 
such  taxes  actually  collected.  So  we  are  to 
extract  from  this  contract  the  nature  and 
amount  of  the  additional  consideration  pro- 
vided for,  and  the  time  and  manner  of  Its 
payment  The  nature  and  amount  of  such 
consideration  is  the  pivotal  question,  the 
time  and  manner  of  payments  are  but  inci- 
dents thereto;  yet  the  provisions  of  the  con- 
tract touching  the  latter  are  of  vital  force  in 
determining  the  former.  It  will  be  unnec- 
essary to  make  a  critical  analysis  of  the  con- 
tract *■    the    controversy,  thus  narrowed. 


must  be  determined  by  the  effect  of  a  few 
controlling  elements,  considered  from  the 
standpoint  of  the  parties  at  the  time  of  its 
execution. 

The  duties  of  sheriff  as  tax  collector  are 
well  known.  He  is  in  no  way  subject  to 
the  control  and  direction  of  the  county  court 
in  the  exercise  of  such  duties,  and  can  in 
no  way  be  affected  by  its  action  touching  the 
assessment  of  omitted  property  and  the  col- 
lection of  taxes,  except  as  Its  exercise  of 
discretionary  powers  touching  settlements 
with  that  officer  upon  his  return  of  the  tax 
rolls,  and  at  the  annual  accounting  required 
in  July  of  each  year,  may  incidentally  affect 
him.  As  tax  collector,  he  is  not  an  officer  of 
the  court  to  execute  its  orders  and  man- 
dates, but  is  simply  accountable  under  the 
statute  and  upon  his  official  bond,  as  other 
officers  known  to  the  law.  By  clause  "6th" 
the  county  has  stipulated  that  "the  assess- 
ment upon  all  real  property  hereafter  found 
unassessed  shall  be  fairly  and  equitably 
made."  Thus  far  it  vouches  for  the  acts  of 
the  tax  collector,  that  the  assessment  when 
made  by  him  shall  be  fair  and  equitable; 
otherwise  it  does  not  undertake  that  his  du- 
ties  shall  be  faithfully  performed,  and  es- 
pecially is  it  true  that  the  county  does  not 
undertake  that  he  shall  collect  the  whole 
tax  to  be  levied.  Taxes  of  the  kind  contem- 
plated by  the  contract— state,  county,  and 
school,  and  especially  the  county  tax,— are 
the  funds  and  property  of  the  county  in 
which  they  are  levied.  See  Hume  t.  Kelly 
Uust  decided)  43  Pac  380.  Now,  In  the  Ught 
of  these  conditions.  It  was  stipulated,  in  con- 
tradistinction to  the  consideration  of  $50 
which  was  to  be  paid  absolutely,  upon  the 
dellTery  of  the  plats  and  assessment  roll, 
that  the  jmrtles  of  the  second  part  are  to 
receive  for  compensation,  in  addition  to  the 
$50  payment  "Ist  An  amount  equal  to  the 
levy  of  the  total  tax  of  1890  on  all  such  tax- 
able real  property  as  shall  be  found  unas- 
sessed, •  •  •  the  usual  fee  allowed  the 
sheriff  of  said  county  for  the  collection  of 
said  tax  to  be  deducted  therefrom,"  and,  "2d. 
An  amount  equal  to  one-half  of  the  levy," 
etc.,  of  the  year  1891  for  county  purposes, 
with  the  same  provision  as  to  the  "usual  fee 
allowed  the  sheriff."  Then  comes  a  stipula- 
tion for  the  payment  of  these  equivalent 
amounts,  which  is  "to  l>e  made  from  month 
to  month,  as  the  said  tax  shall  have  been 
collected  by  the  sheriff  of  said  county,  and 
placed  to  the  credit  of  said  parties  of  the  sec- 
ond part"  We  think  a  reasonable  deduction 
to  be  drawn  from  all  this  Is  that  the  addi- 
tional consideration  which  the  plaintiffs 
were  to  receive  was  made  contingent  and 
conditional  upon  the  sheriff's  making  col- 
lection of  the  taxes  named,  which  should 
constitute  a  fund  to  be  set  aside  by  the 
county  for  their  benefit  and  should  be  paid 
to  them  from  month  to  month  as  collected. 
If  the  contract  does  not  mean  this,  why 
make  and  sustain  the  distinction  all  the  way 
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throagh  between  the  two  kinds  of  considera- 
tion, and  why  provide  for  tbe  collection,  set- 
ting aside,  and  payment  of  a  special  fnnd 
to  tiie  plaintiffs?  It  would  have  been  a  sim- 
ple and  easy  matter  to  have  provided  di- 
rectly Jnst  what  the  consideration  should 
be.  Not  having  done  this.  It  Is  bat  a  rea- 
sonable Inference  that  no  absolute  consider- 
ation was  Intended,  a^lde  from  the  $50  nam- 
ed. Under  this  constmctlon  of  the  contract 
stipulation,  Noland  v.  Boll,  24  Or.  479,  S3 
Pac.  983,  and  other  authorities  of  like  tenor 
relied  upon  by  plaintiffs,  can  have  no  appli- 
cation. The  doctrine  there  established  is 
that,  "where  there  Is  a  present  Indebtedness 
due  absolutely,  and  the  happening  of  some 
future  event  is  fixed  for  a  convenient  time 
for  payment,  merely,  and  such  future  event 
does  not  happen,  the  debt  is  payable  within 
a  reasonable  time."  Here  there  la  no  pres- 
ent or  absolute  Indebtedness;  Indeed,  no 
debt,  aalde  from  tbe  $60,  was  contemplated; 
but  provisions  were  made  looking  to  the 
creation  of  a  fund,  to  be  paid  to  plaintiffs  as 
It  accumulated,  and  to  which  they  were  to 
look  solely  for  compensation,  aside  from  the 
consideration  first  named  in  the  contract 
Viewed  in  the  light  of  this  construction  of 
tbe  agreement,  the  complaint  shows  upon  its 
face  that  plaintiffs  have  been  paid  even  more 
than  they  were  entitled  to,  and  hence  the 
Judgment  of  the  court  below  will  be  affirmed. 


OAW8TON  V.  BTURQIS.' 

(Supreme  Gotut  of  Oregon.     Peb.  a,  1896.) 

Fkauo  —  Rbpbbskntatioit   Aft  TO   Facts   withih 

PLAIMTIFr'S  HbANB  OF   ExOWLEOOl— RBPRB- 
aSNTATIONS  Recklbsslt  Madb — Damagbs. 

1.  A  grantee  is  not  precluded  from  recovery 
for  a  fraudulent  representation  by  the  grantor 
as  to  the  number  of  square  feet  In  an  Irregularly 
shaped  lot,  alleged  to  have  been  baaed  on  the 
estimate  of  a  surveyor,  on  the  ground  that  the 
means  of  ascertaining  the  area  was  as  much 
within  the  knowledge  of  the  grantee,  who  saw 
the  lot. 

2.  Representations  recklessly  made  as  of 
one's  own  knowledge,  without  in  fact  knowing 
whether  they  are  true  or  not,  are  actionable  as 
frauduleuL 

8.  In  an  action  againat  a  grantor  for  fraud- 
ulent repreaentations  as  to  the  area  of  the  land 
conveyed,  the  measure  of  damages  is  not  the 
difference  in  value  between  the  land  as  it  actual- 
ly existed  and  the  consideration  paid  therefor, 
but  the  irrantee  may  recover  such  a  proportion  of 
the  purchase  price  as  the  deficiency  bears  to  the 
represented  area. 

Appeal  from  circuit  court,  Multnomab 
county;    E.  D.  Shattuck,  Judge. 

Action  by  Sidney  H.  Cawston  against  Ira 
B.  Sturgis.  There  was  a  judgment  for  plain- 
tifl,  and  defendant  appeals.    Affirmed. 

H.  M.  Cake  and  E.  B.  Watson,  for  appel- 
lant   S.  R.  Harrington,  for  respondent 

BEAN,  O.  J.  This  is  an  action  to  recover 
damages.  On  the  16tb  of  July,  1891,  the 
plaintiff  purchased  of  the  defendant  a  tract 
of  land  In  Raven's  View  addition  to  Fort- 


land,  known  and  designated  on  the  plat  a» 
'lot  No.  5,"  for  the  sum  of  $5/K».  His 
cause  of  action,  as  stated  in  the  complaint, 
is,  in  substance,  that  for  the  purpose  of 
cheating,  defrauding,  and  deceiving  him, 
and  Inducing  him  to  buy  said  land,  the  de- 
fendant falsely  and  fraudulently  represent- 
ed that  it  contained  an  area  equsl  to  2i^ 
lots,  60  by  100  feet  each;  that  he  had  bad 
It  measured  and  computed  by  a  skillful  sur- 
veyor and  engineer;  that  said  representa- 
tions were  known  to  the  defendant  to  be 
false  and  fraudnletit,  and  were  made  for  the 
purpose  of  deceiving  the  plaintiff,  and  plain- 
tiff relied  thereon;  that  owing  to  the  Ir- 
regrular  shape  of  tbe  land,  plaintiff  was  un- 
able to  calculate  its  area,  but  relied  solely 
on  the  representations  of  the  defendant  in 
making  tbe  purchase  and  paying  the  con- 
sideration; that  the  said  lot  did  not  con- 
tain tbe  area  as  represented,  or  any  greater 
area  than  2  lots,  60  by  100  feet;  and,  by 
reason  of  said  false  and  fraudulent  repre- 
sentations, plaintiff  claims  to  be  damaged  in 
the  sum  of  $1,000.  The  plaintiff  also  claims 
damages  In  a  like  sum  for  the  failure  of 
defendtot  to  construct  and  grade  tbe  street 
aboiit  said  lot  5.  The  answer  denies  the 
allegations  of  the  complaint,  and,  upon  the 
Issues  thus  Joined,  a  trial  was  had,  which 
resulted  In  a  verdict  and  judgment  in  favor 
of  plaintiff  for  tbe  sum  of  $995  on  tbe  first 
cause  of  action,  and  $1  on  the  second:  and 
therefore  tbe  only  questions  material  to  be 
considered  on  this  appeal  are  the  assign- 
ments of  error  which  relate  to  tbe  first  cause 
of  action. 

The  evidence  given  at  the  trial  tended  to 
show  that,  during  tbe  negotiations  for  the 
sale  of  the  land,  the  defendant  represented 
and  stated  to  plaintiff  that  it  contained  an 
area  equal  to  2%  lots,  60  by  100  feet  in 
size;  that  Brown,  the  engineer  who  had  laid 
out  the  addition  for  him,  had  computed  the 
area  of  the  lot,  and  that  he  bad  a  memo- 
randum of  the  estimate  made  by  Brown; 
that  plaintiff  saw  the  property  at  two  differ- 
ent times  before  be  made  the  purchase,  and 
saw  four  stakes  which  were  set  to  marlc 
Its  boundaries,  but  that  it  was  of  such  an 
unusual  and  Irregular  shape  that  its  con- 
tents could  only  be  estimated  by  a  person 
skilled  in  such  matters;  that  plaintiff  made 
no  effort  to  ascertain  Its  contents  or  the 
truth  of  defendant's  representations,  al- 
though the  defendant  told  him  where  Brown 
resided;  that  these  representations  were 
false;  and  that  Brown  bad  never  esrlmated 
the  area  of  the  lot  for  plaintiff,  or  told  him 
it  contained  two  lots  and  a  half;  and  that. 
In  truth  and  in  fact,  it  only  contained  12 
square  feet  over  two  lots.  Upon  this  state 
of  the  evidence,  the  defendant  contends 
that,  because  plaintiff  examined  the  land 
prior  to  his  purchase,  the  means  of  ascer- 
taining Its  quantity  was  as  available  to  him 
as  to  the  defendant,  and,  having  failed  to 
measure  it  or  cause  it  to  be  measured,  be 


1  Rehearing  pending. 
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cannot  notr  be  heard  to  say  that  he  relied 
apon  the  defendant's  representations,  and 
'was  thereby  decelTed.  But  we  think  this 
contention  is  without  merit.  The  land  Is  of 
a  pecollar  and  Irregular  shape,  and,  although 
plaintiff  saw  It  before  pnrchasing.  It  is  mani- 
fest that,  without  an  actoal  measurement  by 
one  skilled  In  such  matters,  he  could  not 
tell  or  even  form  a  reasonable  estimate  as 
to  its  supposed  area.  The  plaintiff,  there- 
fore, bad  a  right  to  rely  upon  defendant's 
positive  statement  that  he  had  the  area  of 
th«  lot  calculated,  and  that  it  equaled  2^ 
lots,  50  by  100  feet  each,  and  was  not  bound 
to  measure  or  cause  it  to  be  measured  for 
himself.  To  tnm  bim  out  of  court  under 
such  drcomstances,  because  he  did  not  go 
to  the  trouble  and  expense  of  having  the 
area  of  the  land  ascertained  by  actnal  meas- 
urement, but  chose  to  rely  upon  defendant's 
representations,  would  be  offering  a  pre- 
miam  upon  frand  and  deceit.  Mere  knowl- 
edse  of  the  boundaries  did  not  charge  him 
with  knowledge  of  its  area,  so  as  to  relieve 
the  defendant  from  reBponsibillty  for  his 
false  and  fraudulent  representations  in  ref- 
erence thereto.  Estes  v.  Odom,  01  Ga.  600, 
18  S.  B.  355;  Speed  v.  Hollingsworth,  64 
Kan.  436,  38  Pac.  496;  Lynch  v.  Trust  Co.. 
18  Fed.  486;  Antle  v.  Sexton,  137  111.  410, 
27  N.  B.  091;  Jackson  v.  Armstrong,  CO 
Mich.  65,  14  N.  W.  702;  Sears  v.  Stinson,  8 
Wash.  615,  29  Pac.  205;  Ledbetter  v.  Davis, 
121  Ind.  119,  22  N.  E  744. 

It  is  next  claimed  that  it  does  nbt  appear 
from  the  evidence  that  the  representations  of 
defendant  were  made  with  an  intent  to  de- 
ceive the  plaintiff,  or  that  he  relied  upon 
them  In  making  the  purchase.  A  sufficient 
answer  to  this  position  is  that  the  Jury  found 
against  the  defendant  on  both  of  these  con- 
tentions. As  all  the  evidence  is  not  in  the 
record,  we  must  assume  that  such  findings 
are  supported  by  the  testimony.  And,  be- 
sides, as  Mr.  Kerr  says,  "there  is  fraud  in  law 
if  a  man  makes  a  representation  which  he 
knows  to  be  false,  or  does  not  honestly  be- 
lieve to  be  true,  with  a  view  to  induce  another 
to  act  on  the  faith,  who  does  so  accordingly, 
and,  by  so  doing,  sustains  damage,  although 
he  may  have  had  no  dishonest  purpose  in 
making  the  representation."  Kerr,  Fraud.  & 
M.55. 

The  court,  after  Instmcting  the  Jury  that,  to 
entitle  plaintiff  to  recover,  it  must,  among 
other  things,  apitear  that  defendant  knew  the 
representations  were  false  when  he  made 
them,  proceeded  to  say:  "There  Is  a  modifica- 
tion of  that  doctrine  to  this  extent:  When  a 
party  undertakes  to  make  representations  con- 
cerning a  matter  that  he  Is  bargaining  about 
with  another,  he  must  know  what  he  repre- 
sents to  be  true,  if  he  knows  that  the  other 
party  Is  relying  upon  his  statements.  He  is 
held  equally  responsible,  whether  he  actually 
knew  that,  the  representations  were  false,  or 
If  he  negligoitly  made  representations  withr 
out  knowing  whether  they  were  true  or  false. 
v:43P.no.6— 42 


A  party  may  be  charged  with  a  fraud  by 
making  representations  to  another  which  that 
other  relies  upon,  and  he  knows  that  tlie  oih- 
'  er  is  relying  upon  them,  without  knowing 
whether  they  are  true  or  not.  In  such  case 
he  is  responsible  for  the  damages  resulting 
from  the  false  representations  as  much  as  if 
he  knew  they  were  not  true  when  he  made 
them."  This  InBtruction  substantially  states 
the  law  as  we  understand  It. /An  action  of 
deceit  wUl  lie  agahist  one  who  makes  a  false  I 
representation  of  a  material  fact  upon  which  | 
another  acts  to  his  Injury  knowing  it  to  be  I 
false,  or  when  he  makes  it  recklessly  as  of  hisl 
own  knowledge,  without  knowing  whether  it/ 
is  true  or  not;  and  this  Is,  in  effect,  the  rule/ 
laid  down  by  the  trial  court  Kerr,  Fraud.  Si 
M.  54;  Hamlin  v.  Abell,  120  Mo.  188,  25  si 
W.  516;  Leavitt  v.  Slzer,  35  Neb.  85,  52  N. 
W.  832;  Furnace  Co.  v.  Moffatt,  147  Mass. 
403,  18  N.  E.  168;  Holcomb  v.  Noble,  69  Mich. 
306,  37  N.  W.  497;  Busterud  v.  Farrlngton,  36 
Minn.  320,  31  N.  W.  360;  Bums  v.  Dockray, 
156  Mass.  135,  30  N.  E.  551;  Cooper  v.  Schlcs- 
inger,  4  Sup.  Ct  360;  U.  S.  v.  Camp  (Idaho) 
10  Pac.  227.  Nor  do  we  think  there  is  any- 
thing in  Rolf  es  v.  Russel,  5  Or.  400,  in  conflict 
with  this  view,  when  the  opinion  is  read  in 
the  light  of  the  facts  upon  which  it  is  based 
and  the  question  actually  before  the  court  at 
the  time. 

The  court  Instructed  the  Jury  that  the 
measure  of  damages  in  this  case  is  "such  a 
proportion  of  the  $5,000  that  has  been  paid  as 
equals  the  deficiency  in  the  land,  assuming 
the  different  portions  of  the  land  are  of  equal 
value,  and  there  is  a  deficiency  in  the  tract, 
and  not  two  lots  and  a  half,— yon  having 
found  what  I  have  already  suggested  Is  nec- 
essary to  find,— then  the  defendant  is  charge- 
able with  that  deficiency,  and  the  value  of 
the  land  proportional  to  the  price  paid  for  the 
whole,- the-  value  of  the  land  required  to 
make  up  the  amount  represented."  The  giv- 
ing of  this  Instruction  is  assigned  as  error. 
The  contention  for  the  defendant  is  that  the 
measure  of  damages  Is  the  difference,  if  any, 
between  the  value  of  lot  5,  as  it  actually  ex- 
isted and  what  plaintiff  paid  for  it;  and,  in 
accordance  with  this  view,  he  offered  to  show 
that  the  tract  was  actually  worth  the  pur- 
chase price,  although  not  as  large  as  repre- 
sented by  the  defendant  But,  according  to 
the  verdict  of  the  Jury,  the  plaintiff  paid  for 
and  supposed  be  was  buying  land  equal  in 
area  to  two  lots  and  a  half,  when  in  truth 
and  in  fact  he  actually  received  land  in  area 
equal  to  little  over  two  lots;  and  if,  by  the 
fraud  of  the  defendant  he  was  deceived  and 
paid  for  more  than  he  actually  received,  it 
seems  to  us  the  minimum  recovery  should  be 
the  amount  paid  for  the  deficiency.  Irrespec- 
tive of  the  actnal  value  of  the  true  tract 
This  rule  enables  a  vendee  who,  relying  upon 
the  false  and  fraudulent  representations  of 
his  vendor  as  to  the  quantity  of  land  pur^ 
chased,  pays  for  land  be  does  not  receive,  to 
recover  back,  in  an  action  for  damases,  the 
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amount  of  mone}-  paid  on  account  of  such 
fraud.  It  ivorkB  substantial  Justice,  and  to 
amply  supported  by  antborlty.  Estea  v. 
Odom,  91  Ga.  800,  18  S.  B.  355;  Smith  v.' 
Klrkpatrlck,  79  Ga.  410.  7  S.  E.  258;  Tyler  T, 
Anderson,  106  Ind.  185,  6  N.  E.  600;  Parker 
T.  Walker,  12  Rich.  (8.  O.)  188;  Flint  T.  Lewta, 
61  ni.  299;  Hallam  t.  Todhunter,  24  Iowa, 
166;  Sears  v.  Stlnson,  3  Wash.  616,  29  Pac. 
205. 

This  disposes  of  all  errors  relied  upon  for 
the  revetsal  of  the  Judgment,  and  it  is  tiiere- 
tore  afllrmed. 


LBIOK  T.  BBBBS  et  aL> 

(Supreme  Ooart  of  Oic«on.     Feb.  8,  1896.) 

MicHAKio's  Libit— NonoB  of  Ci<um— Oobts—   ■ 
Rbtibw. 

1.  A  claim  tor  a  mechanic's  lien  reciting 
that  claimant  "hare,  by  virtue  of  a  contract 
heretofore  made  with  B.,  •  •  •  in  the  fnr^ 
niahing  sketcheR,  plana.  •  •  •  and  superin- 
tendence of  a  certain  dwelling  honge.  The 
ground  on  which  aaid  dwelling  house  was  con- 
structed being  at  tlie  time  the  property  of  said 
B.,  who  caused  said  house  to  be  constructed,"— 
is  insnffident,  tot  failure  to  state  the  person  to 
whom  the  servicee  were  rendered,  aa  required  by 
the  Code. 

2.  The  failure  to  allow  cost  in  an  equity 
case  will  not  l>e  reviewed,  except  for  abuse  of 
discretion. 

Appeal  from  drcfolt  coort,  Multnomah 
county;   L.  B.  Steams,  Judge. 

Suit  by  0.  W.  Leick  against  C  W.  Been 
•Jid  others.  There  was  a  judgment  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 

J.  H.  Woodward,  for  appellant  Geo.  H. 
WilUama,  tor  respondents. 

BEAN,  a  J.  IWb  is  a  rait  to  foiedoae  a 
mechanic's  Uen  for  the  servloea  of  idalntlfr 
aa  architect  in  the  construction  of  a  dwell- 
ing house.  The  plaintifC  was  employed  by 
and  rendered  the  services  to  Mr.  and  Mrs. 
C.  W.  Beers,  but  the  building  was  erected 
upon  land  owned  by  the  Investment  com- 
pany, for  which  Mrs.  Beers  had  a  bond  for 
a  deed.  Mr.  Beers  had  no  interest  in  the 
building,  or  real  estate  upon  which  it  was 
erected,  other  than  as  husband  of  the  ol>- 
llgee  in  the  bond  from  the  investment  com- 
pany, but  he  signed  the  contract  for  the 
erection  of  the  building,  and  acted  in  refer- 
ence thereto  as  If  be  was  tlie  owner,  and 
the  referee  and  court  below  found  that  he 
was  the  reputed  owner  thereof.  The  lien 
claim,  as  filed,  so  far  as  material  to  any 
question  presented  on  this  appeal,  is  as  fol- 
lows: "Know  all  men  by  these  presents  that 
C.  W.  Leick,  of  the  city  of  Portland,  in  the 
county  of  Multnomah,  Oregon,  have,  by  vir- 
tue of  a  contract  heretofore  made  with  O, 
W.  Beers,  of  the  county  of  Multnomah,  Ore- 
gon. In  the  furnishing  sketcliea,  plans,  sped- 
flcations,  details,  contract,  and  superintend- 
ence as  architect  In  the  construction  of  a  cer- 
tain dwelling  house.  The  groand  upon 
which  said  dwelling  house  waa  constructed 
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being  at  the  time  the  property  of  said  C.  W 
Beers,  who  caused  the  said  bouse  to  be  con- 
structed, said  dwelling  house  and  land  be- 
ing known  and  particularly  described  as  fol- 
lows," etc.  The  court  belorw  held  the  lien 
Insufflclent,  because  it  states  that  C  W. 
Beera  waa  the  owner  of  the  property,  and 
not  the  reputed  owner  thereof;  and  there  Is 
respectable  authority  to  support  the  ruling; 
McElwee  t.  Sandford,  63  How.  Prac.  88; 
Matter  ▼.  Mining  Co.  (Nev.)  2  Pac.  5a  But 
It  Is  unnecessary  for  as  to  place  our  ded- 
Blon  upon  that  ground,  as  the  lien  is  clearly 
Insuffldent,  within  Rankin  v.  Malarkey,  23 
Or.  608,  32  Pac.  620,  and  34  Pac.  816,  and 
Dillon  T.  Hart,  25  Or.  49,  84  Pac  817.  The 
refvsal  of  a  trial  court  tp  allow  costs  to  ei- 
ther party  in  a  suit  In  equity  will  not  be  re- 
viewed here,  except  in  case  of  an  abuse  of 
dlscretloa,  which  la  not  shown  In  this  case. 
Code,  I  643;  Lovejoy  v.  Chapman,  23  Or. 
671,  82  Pac.  687;  Cole  ▼.  TiOgan,  24  Or.  306, 
83  Pac.  568.  The  decree  of  the  court  bdow 
Is  affirmed. 


OOMMEBOIAL  BANK  OF   VANOOUVBR 

V.  SHERMAN. 
(Supreme  Cowt  of  Oiegoa.     Feb.  10,  189&) 
FoBUOH  Bakkino  CottPoaiTioNB— Statovobt 

&BqUIIUtMKMTak 

A  foreign  w>rporation  purchasing  a  note 
in  the  state,  and  having  no  purpose  to  do  aiijr 
Other  act  in  the  state,  is  not  "tmnsacting  bon- 
ness"  in  the  state,  within  Hill's  Ann.  Laws,  { 
3276,  providing  that  a  fordgn  ban  king  corpora- 
tion, *v>efore  transacting  buslnen"  in  the  state, 
most  record  a  power  of  attorney  in  eadi  connt; 
where  it  hiia  "a  resident  agent,  wbi<^  so  long 
as  the  comnanr  has  "places  of  bnaineas"  in  tlw 
state,  sliall  De  irrevocable. 

Appeal  from  drcnlt  court,  MoltBomsb 
county;  E.  D.  Shattock,  Judge. 

Action  by  the  Commercial  Bank  of  Vaa- 
couver  against  D.  F.  Shaman.  Judgment 
for  plaintiff.    Defendant  appeals^    Affirmed. 

Chas.  H.  Carey,  for  appellant.  Geo.  B. 
Williams,  for  respondeat 

BEAN,  O.  J.  This  Is  an  action  against  tfat 
defendant  as  indoraer  of  a  promissory  note. 
The  facts  are  that  on  June  27,  1801,  at  Port- 
land, Or.,  J.  L.  Lewis  and  others  made, 
executed,  and  delivered  to  the  defendant 
their  negotiable  promissory  note  tm  $0,201 
and  that  in  Augtist  1891,  the  plaintiff,  a 
banking  corporation  organised  under  tlie 
laws  of  the  state  <^  Washington,  and  doing 
business  therein,  through  its  autbortzed 
agent  purchased  the  note  of  the  defendant 
at  Portland,  and  it  was  at  the  ]att«-  place 
sold,  indorsed,  and  delivered  by  defendant 
to  plaintiff,  and,  not  being  fiOly  paid  at  ma- 
turity, this  action  was  commenced  to  re- 
cover the  unpaid  baJenceL  The  defense  Is 
that,  the  note  having  been  aold  and  trans- 
ferred to  the  plaintiff  within  this  state,  ne 
action  can  be  maintained  against  the  la- 
dorser,  because  the  platntUT  corpemdoo  had 
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not,  at  the  time  of  making  the  contract  and 
purchase  of  the  note,  compiled  with  section 
3276,  HUl'a  Ann.  Laws,  which  proTldes  that 
a  foreign  banking  corporation,  "before  trana- 
acting  boslneBS  in  this  state,  must  dnly  eze- 
ente  and  acknowledge  a  power  of  attorney, 
and  eanae  the  same  to  be  recorded  in  the 
county  clerk's  office,  of  each  county  where 
tt  liaa  a  resident  agent,  which  power  of  at- 
torney, so  long  as  such  company  shall  have 
places  of  business  id  the  state,  shall  be  irrev- 
ocable, except  by  the  substitution  of  an- 
other qoaiifled  person  for  the  one  mentioned 
therein  as  attorney  for  such  company."  It 
must  be  conceded  that  the  contracts  of  any 
of  the  foreign  corporations  named  in  the 
title  of  the  act  of  1884,  of  which  the  sec- 
tion referred  to  is  a  part,  carrying  on  busi- 
ness here  without  first  having  executed  and 
caused  to  be  recorded  a  power  of  attorney, 
aa  required  by  the  statute,  are  void,  and  no 
action  can  be  maintained  thereon  by  the  cor- 
poratlMi.  Bank  v.  Page,  6  Or.  481;  Hach- 
eny  v.  Leary,  12  Or;  40,  7  Pac  829;  In  re 
Gomstock,  S  Sawy.  218,  Fed.  Cas.  No.  3,078; 
Semple  v.  Bank,  5  Sawy.  88,  Fed.  Cas.  Na 
12,630.  But  the  record  shows  that,  at  the 
time  the  plaintiff  made  the  contract  upon 
which  tills  action  is  baaed,  it  was  not  carry- 
ing on,  or  proposing  to  carry  on,  its  cor- 
porate business  in  this  state;  and,  so  far  as 
appears,  the  purchase  of  the  note  in  question 
was  the  only  business  ever  done  or  contem- 
plated by  it  here.  The  single  inquiry  pre- 
sented by  this  record,  therefore,  is  whether 
a  foreign  banking  corporation  purchasing  a 
promissory  note  in  this  state,  and  with  no 
purpose  of  doing  any  other  act  here,  la 
"transacting  business"  in  the  state,  within 
the  meaning  of  the  statute.  It  seems  to  ns 
this  question  must  be  answered  in  the  nega- 
tive. In  oar  opinion,  the  statute,  when  rea- 
sonably construed,  was  intended  to  prohibit 
certain  foreign  corporations  coming  into  this 
state  for  the  purpose  of  transacting  their 
ordinary  corporate  business  without  flist  ap- 
pointing some  resident  agent,  upon  whom 
service  of  summons  could  be  had  In  case  of 
litigation  between  them  and  citizens  of  the 
state,  and  was  not  designed  or  Intended  to 
ixofaiblt  the  doing  of  one  single  isolated  act 
of  business  by  such  a  corporation,  with  no 
intention  apparent  to  do  any  other  act  or  en- 
gage in  business  here. 

It  will  be  noticed  tliat  the  statute  does  not 
require  the  power  of  attorney  to  be  recorded 
before  "doing  any  business,"  bat  "before 
transacting  business,"  and  tliat  it  shall  be 
iUed  In  every  county  where  the  corporation 
has  "a  resident  agent,"  and  shall  be  irrevoca- 
\Ae  except  by  the  substitutioB  of  another 
qualified  persop  for  the  one  named  therein 
so  long  as  tlie  corporation  shall  have  "places 
of  business"  in  the  state.  These  provisions 
would  seem  necessarily  to  Indicate  that  the 
statute  was  intended  to  apply  to  a  corpora- 
tion whose  actual  or  contemplated  business 
in  the  state  Is  such  as  to  admit  of  its  hav- 


ing resident  agents  or  places  of  business 
therein;  and,  to  have  a  resident  agent  or 
place  of  business,  it  must  be  carrying  on,  or 
intending  to  carry  on,  its  ordinary  corporate 
bnainesB;  for  a  corporation  doing  but  a  sin- 
gle act  of  business,  with  no  intention  of 
doing  more,  could  not,  in  the  nature  of 
things,  be  expected  to  have  a  resident  agent 
or  place  of  business.  To  require  a  foreign 
banking  corporation  to  execute  and  file  the 
power  of  attorney  required  by  the  statute 
as  a  prerequisite  to  its  right  to  purchase  a 
promissory  note,  or  take  a  mortgage  to  secure 
a  debt,  or  to  do  any  other  single  act  of  busi- 
ness, when  there  was  no  purpose  or  inten- 
tion to  engage  in  banking  here,  would  be  a 
very  narrow,  harsh,  and,  we  think,  an  un- 
warranted, construction  of  the  statute.  The 
following  authorities,  although  under  stat- 
utes differing  in  detail  from  ours,  tend  to 
support  this  conclusion:  Murtree,  Foreign 
Corp.  I  6S  et  seq.;  Manufacturing  Co.  v. 
Fergnsmi,  118  U.  S.  727,  5  Sup.  Ct  73»;  Dry- 
Ooods  Co.  V.  Lester,  60  Ark,  120,  29  S.  W. 
84;  Potter  r.  Bank,  6  Hill,  490;  GllchriBt 
V.  Railroad  Oo.,  47  Fed.  69a  There  is  noth- 
ing in  the  former  decisions  of  this  court  or 
of  the  federal  court  construing  our  statute 
which,  fh  our  ojrinlon,  conflicts  with  these 
views.  In  Semple  v.  Bank,  Be  Comstock, 
and  Bank  v.  Page,  supra,  the  bank  was  reg- 
ulariy  engaged  in  the  transaction  of  its  cor> 
porate  business  in  the  state.  The  case  of 
Hacheny  v.  Leary,  supra,  involved  the  con- 
struction of  a  statute  of  the  then  territory  of 
Washington  as  applied  to  a  contract  made  In 
the  territory.  That  statute  differed  in 
many  respects  from  the  one  now  before  us, 
and,  besides,  the  case  discloses  that  the 
corporation  had  an  agent  in  Washington 
actually  engaged  in  the  business  of  soliciting 
and  receiving  applications  for  insuiancft 
For  these  reasons,  the  case  is  distinguish- 
able from  the  one  under  consideration.  It 
follows  that  the  Judgment  of  the  court  be- 
low must  be  affirmed,  and  it  Is  so  ordered. 


BBOWER    &   THOMPSON   LUMBER   CO. 

V.  MILLER  et  al.  (HAMILTON 

et  al.,  Qamlshee). 

(Supreme  Court  of  Oregon.     Feb.  3,  1896.) 

AssioNBB  or  Contract— LiABiLiTr  roa  Debts  or 

S0BCO;>TKACTOa 

One  who  contracted  for  certain  street 
improrementa  with  a  city  agreed  to  pay  all  sums 
due  for  materials  furnished,  and  gave  a  bond  to 
the  city  to  the  same  effect  Held,  that  as  he 
was  not  liable^  either  under  the  contract  or  the 
bond,  to  creditors  of  a  subcontractor  for  ma- 
terials fornlshed,  an  assignee  of  the  contract  in- 
curred no  greater  liabilitf. 

Appeal  from  drcnit  court,  Multiwmah  coun- 
ty; H.  Hurley,  Judge. 

Action   by    Brower  &  Thompson   Lumber 
Gompany  against  Miller  tt  GMdlngs,  defend- 
ants, and  Hamilton  &  Howard,  garnishees.    . 
There  was  a  Judgment  dlsmisatng-tha  gar-. 
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Blsbment  proceeding,  and  plaintiff  appeals. 
Reversed. 

This  case  is  here  on  appeal  from  a  Judg- 
ment in  proceedings  against  garnishees.  On 
May  5,  1894,  plaintiff  commenced  an  action 
against  Miller  &  Glddlngs,  and  recoTered  a 
judgment  therein  for  $328.59.  When  the  ac- 
tion was  commenced,  a  writ  of  attachment 
was  Issued,  and  Hamilton  &  Howard  were 
served  with  garnishee  process,  to  which  they 
first  made  answer  that  they  were  Indebted 
to  Miller  &  Glddlngs  In  the  sum  of  $24S.80, 
but  afterwards  amended  their  certificate  so 
as  to  show  an  Indebtedness  of  62  cents  only. 
The  amended  certificate  being  unsatisfactory, 
the  plaintiff  had  Hamilton  &  Howard  cited  to 
appear  before  the  court,  and  their  answers 
to  the  allegations  and  interrogatories  served 
upon  them  disclose  the  status  of  their  indebt- 
edness which  it  was  sought  to  reach  by  the 
garnishment.  We  state  the  facts  out  of 
which  the  indebtedness  arose  from  the  gar- 
nishees' standpoint,  as  their  sufficiency  is 
tested  by  exceptions  which  form  the  basis 
of  the  Judgment  appealed  from.  It  seems 
that  one  J.  D.  Wickllff,  having  entered  into 
a  contract  with  the  city  of  Portland  to  make 
certain  street  improvements,  and  to  furnish 
the  labor  and  materials  therefor,  e:tW;uted  to 
the  city  a  bond,  with  B.  S.  ReiUy  and  George 
W.  Bower  as  sureties,  conditioned  that  he 
should  well  and  faitlifully  perform  all  the 
stipulations  of  the  contract.  On  the  same 
day,  Wickllff,  for  the  consideration  of  five 
dolkirs,  assigned  the  contract  to  Hamilton  & 
Howard.  Concerning  these  transactions  it  is 
alleged:  "That,  although  said  bond  appears 
to  have  been  given  by  J.  D.  Wickllff,  said 
contract  had  in  fact  already  been  assigned  to 
these  garnishees.  They  had  succeeded  to  all 
the  rights  and  privileges  of  said  Wickllff  un- 
der said  contract,  and  had  assumed  all  the 
liabilities  and  responsibilities  thereunder. 
That  said  B.  S.  Beilly  and  George  W.  Bower 
signed  said  bond  as  sureties  for  these  gar- 
nishees, and  not  for  said  Wickllff.  That, 
at  the  time  said  contract  was  assigned,  it 
was  understood  and  agreed  by  and  between 
the  parties  to  said  assignment  that  these 
garnishees  should  stand  in  all  respects  as  the 
original  contractors  for  said  street  improve- 
ment; that  sai-l  Wickllff  should  have  no  fur- 
ther interest  In  said  contract;  that  he  should 
be  relieved  of  all  liability  thereunder;  and 
that  all  rights  and  claims  thereunder  should 
accrue  to  these  garnishees;  and  that  these 
garnishees  should  be  responsible  for  all  lia- 
bilities or  reBponsibllltles  arising  thereun- 
der." The  contract  contains  the  stipulation 
required  by  the  ordinances  of  the  city  of 
Portland,  as  follows:  "That  said  party  of 
the  first  part  [Wickllff]  shall,  within  ninety 
days  after  completion  of  the  work  herein 
agreed  to  be  performed,  pay  all  sums  of 
money  due  at  the  completion  of  said  work, 
or  thereafter  to  become  due,  for  materials 
used  In  and  labor  performed  on  or  In  con- 
nection with  said  work."    Hamilton  &  How- 


ard let  to  Miller  &  Glddlngs  a  subcontraci 
for  fumisliing  the  nails  and  labor  requisite 
for  carrying  out  said  contract  with  the  city, 
one-half  the  contract  price  to  be  paid  in  cash, 
and  the  other  half  In  city  warrants.  Miller 
&  Glddlngs  furnished  nails  and  labor  of  the 
value  of  ¥988.84,  aU  of  which  HamUton  & 
Howard  paid  except  $249.80.  That  8.  D. 
Powell  furnished  nails  of  the  value  of  $114.- 
80,  at  the  request  of  Miller  &  Glddlngs,  for 
use  in  the  completion  of  iMld  contract  That 
Henry  Aschenbrenner,  John  Kruger,  and 
Fred  Hyde  performed  labor  for  them,  for 
which  they  claimed  $51.46,  $7.99,  and  $34.03, 
respectively,  and  that  each  of  said  individ- 
uals made  demand  of  Hamilton  &  Howard 
for  the  amount  due  him  for  such  nails  and 
labor,  and  claims  a  right  to  recover  against 
them  directly  under  and  by  virtue  of  I  be 
original  contract  with  the  city  of  Portland. 
Under  this  state  of  facts,  the  garnishees 
claimed  that  they  were  responsible  to  these 
several  Individuals  in  the  various  sums  de- 
manded, and  not  to  Miller  &  Glddlngs.  The 
court  dismissed  the  proceeding,  and  rendered 
Judgment  against  plaintiff  for  costs,  from 
which  plaintiff  appeals. 

B.  R.  Duniway,  for  appellant.  G.  O.  Mos- 
er,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
We  presume  that.  If  Powdl,  Aschenbrenner, 
Kruger,  and  Hyde  have  each  an  action  direct- 
ly against  the  garnishees  upon  their  several 
demands,  the  fact  that  such  rights  of  action 
exist  would  constitute  a  good  defense  to  an 
action  by  Miller  &  Glddlngs  against  the  gar- 
nishees; and,  if  good  against  Miller  &  Gld- 
dlngs, It  would  also  constitute  a  sufficient  de- 
fense under  the  gamlahee  process.  It  is  hi- 
tlmated,  but  not  strongly  Insisted  upon,  that 
Wlckliff's  bond  to  the  city  forms  a  sufflciest 
basis  upon  which  actions  by  Powell  and  oth- 
ers against  the  garnishees  may  be  founded, 
but  this  cannot  be  so  for  two  reasons:  First, 
Hamilton  &  Howard  are  not  parties  to  the 
bond,  and  an  action  based  thereon  could  not 
go  against  them;  and,  second,  it  is  settled  by 
Parker  v.  Jeffery,  26  Or.  186,  87  Pac.  712. 
that  they  have  no  action  upon  the  bond  even 
as  against  Wickllff.  In  that  case,  which 
was  an  action  upon  a  similar  bond,  given  io 
pursuance  of  the  same  ordinances,  a  party 
had  furnished  materials  directly  to  the  con- 
tractor, and  it  was  held  that  the  bond  for- 
nished  him  no  remedy.  It  is  stoutly  contend- 
ed, however,  that  Hamilton  &  Howard's  lia- 
bility to  Powell  and  others  is  established  by 
the  clause  in  the  contract  wherein  It  Is  "tut- 
ther  stipulated  and  agreed  on  behalf  of  the 
party  of  the  first  part  that  said  party  o(  the 
first  part  shall,  within  ninety  days  after  the 
completion  of  the  work  herein  agreed  to  be 
performed,  pay  all  sums  of  money  due  at  the 
completion  of  said  work,  or  thereafter  to  be- 
come due,  for  materials  used  in,  and  labor 
performed   on  <»  In  connection   with,  saitf 
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<rorfc,"  npon  the  doctrine,  as  asserted  gener- 
ally by  some  of  the  anthorltieB,  that,  where 
a  party  nuikes  a  promise  to  another  for  the 
benefit  of  a  third,  the  latter  may  maintain  an 
action  npon  it,  though  the  consideration  did 
not  move  from  him. 

Before  reaching  this  question,  there  is  an- 
other which  is  involved  in  some  doubt,  and 
that  Is  whether  Hamilton  &  Howard  occupy 
the  same  position  under  the  contract,  with 
reference  to  these  parties,  as  Wicldlff;  but 
we  will  pass  the  latter,  and  assume  that 
Hamlltoti  &  Howard  are  liable  in  all  respects 
under  the  contract  as  If  they  were  the  origi- 
nal contractors. 

It  may  be  premised  that  the  city  of  Port- 
land was  not  directly  liable  to  Powell  or  the 
other  parties  asserting  demands  against  the 
garnishees  at  the  time  the  contract  was  en- 
tered into,  so  that  the  consideration  to  be 
paid  for  the  performance  of  Its  conditions 
does  not  In  any  way  constitute  a  trust  fund 
in  the  hands  of  the  contractors  for  the  pay- 
ment of  its  obligations;  nor  can  it  be  said 
that  the  contractors  have,  for  a  consideration, 
undertaken  to  pay  the  obllgattons  of  the  city. 
By  the  very  strong  current  of  recent  authori- 
ty, the  doctrine  contended  for  by  coxmsel  has 
been  much  limited  and  qualified;  and  as  was 
said  by  Mr.  Justice  Brown  In  Constable  v. 
Steamship  Co.,  154  U.  S.  73,  14  Sup.  Ct  1062, 
"it  Is  by  no  means  a  universal  rule  that  a 
person  may  sue  uixm  a  contract  made  for  his 
benefit,  to  which  he  was  not  a  party."  In 
Jtferson  v.  Asch,i  2B  Lawy.  Bep.  Ann.  257, 
a  recent  and  well-considered  case  from  Min- 
nesota, to  which  is  added  an  exhaustive  an- 
notation of  the  authorities  by  the  authors  of 
these  most  excellent  Beports,  Chief  Justice 
Ollflllan,  in  tracing  and  discussing  the  lim- 
itations to  the  rule  as  generally  stated, 
makes  the  following  deductions  from  the 
New  York  authorities  to  which  he  gives  his 
sanction  as  correct  In  principle:  "To  give  a 
tttird  party  who  may  derive  a  benefit  from 
the  performance  of  the  promise  an  action, 
there  must  be — First,  an  intent  by  the  prom- 
isee to  secure  some  benefit  to  the  third  par- 
ty; and,  second,  some  privity  between  the 
two  (the  promisee  and  party  to  be  benefited), 
and  some  obligation  or  duty  owing  from  the 
former  to  the  latter,  which  would  give  him 
a  legal  or  equitable  claim  to  the  benefit  of 
the  promise,  or  an  equivalent  from  him  per- 
sonally." "There  must  be  either  a  new  consid- 
eration, or  some  prior  right  or  claim  against 
one  of  the  contracting  parties,  by  which  he 
has  a  legal  interest  in  the  performance  of  the 
agreement";  and  "there  must  be  some  legal 
right,  founded  upon  some  obligation  of  the 
promisee,  in  the  third  party,  to  adopt  and 
claim  the  promise  as  made  for  his  benefit." 
Like  deductions  are  made  from  the  Massa- 
chusetts authorities.  From  these  a  further 
and  a  more  direct  and  explicit  deduction  is 
discernible,  being  that  which  finds  support 
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in  trust  relations,  which  relations  give  rise 
to  an  implied  promise.  Such  is  the  resiilt  of 
an  Investigation  of  the  subject  by  Bean,  O. 
J.,  in  Parker  v.  Jefliery,  supra.  He  says: 
"In  nearly,  If  not  quite,  every  case  coming 
under  our  notice  in  wlilch  the  action  has 
been  sustained,  unless  on  a  bond  or  obliga- 
tion authorized  by  law,  there  has  been  some 
property,  fund,  debt,  or  thing  in  the  hands 
of  the  promisor  upon  which  the  plaintiff  liad 
some  equitable  claim,  and  from  which  the 
law,  acting  upon  the  relationship  of  the  par- 
ties or  the  fund,  established  the  privity,  im- 
plied the  promise,  and  created  the  duty  upon 
which  the  action  was  founded."  This  de- 
duction is  re-enforced  by  the  principle  estab- 
lished by  Washburn  v.  Investment  Co.,  20 
Or.  430,  36  Pac.  633,  and  38  Pac.  620.  that 
where  the  principal  contract  is  executory  In 
its  nature,  and  there  are  no  funds  in  the 
hands  of  the  promisor,  or  debt  or  obligation 
due  from  him,  and  he  has  simply  obligated 
himself  to  pay  the  debts  of  another  to  a  third 
party,  who  Is  neither  a  party  to  the  contract 
or  consideration,  no  action  will  lie  in  favor 
of  such  third  party  against  the  promisor. 
For  additional  authorities  bearing  upon  the 
question  not  cited  in  the  two  authorities  last 
referred  to,  see  Constable  v.  Steamship  Co., 
supra;  Burton  v.  Larkln  (Kan.  Sup.)  13  Pac. 
398;  Anderson  v.  Fitzgerald,  21  Fed.  294; 
Weller  v.  (Joble,  66  Iowa,  113,  23  N.  W.  290; 
Durnherr  v.  Ban,  135  N.  T.  219,  32  N.  B.  49; 
Parlin  v.  Hall,  2  N.  D.  473,  62  N.  W.  406; 
Morrill  V.  Lane,  136  Mass.  83. 

Now,  do  Hamilton  &  Howard  bring  them- 
selves within  the  purview  of  the  rule  thus 
limited  and  circumscribed,  and  show  them- 
selves obligated  in  an  actionable  capacity  to 
Powell,  Aschenbrenner,  and  others?  We  do 
not  think  they  do.  An  effort  has  been  made 
to  distinguish  Parker  v.  Jeffery  from  the 
case  made  by  the  facts  herein  stated,  but 
we  think  the  principle  established  is  alike 
applicable  to  the  one  case  as  to  the  other. 
The  contract  with  the  city  is  executory  in 
its  nature,  and  it  contemplates  that  the  con- 
sideration for  the  Intended  improvements 
shall  be  paid  directly  to  the  contractors 
when  the  work  is  completed,  without  lim- 
itations as  to  its  use  by  them.  To  be  sure, 
they  stipulated  with  the  city  that  they 
would  within  90  days  pay  all  sums  of  mon- 
ey due  at  the  completion  of  the  worlc.  or 
thereafter  to  become  due,  for  materials  used 
and  labor  performed  in  connection  there- 
with, which  is  a  wholesome  and  salutary 
provision,  required  by  ordinance,  and  which 
inures  incidentally  and  indirectly  to  the 
benefit  of  the  material  men  and  Ial)orers; 
yet  it  would  seem  the  primary  object  of  the 
stipulation  was  for  the  benefit  of  the  city, 
as  It  has  exacted  a  bond  in  its  Individual 
capacity  to  insure  Its  faithful  performance, 
together  with  other  conditions,  of  the  con- 
tract Counsel  for  respondents  invokes  in 
aid  of  his  contention  the  case  of  City  of 
St  Paul  T.  Butler,  30  Minn.  4Bd,llS  N.  W, 
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862,  bat  the  case  does  not  belp  him.  In 
reality.  It  Is  an  anthority  the  other  war. 
The  contract  therein  stated  provided  that 
the  contractor  should  "pay  all  jnst  clalots 
for  all  labor  performed  or  materials  fur^ 
nlshed  for  or  on  account  of  said  contract  as 
aforesaid,"  but  the  bond  entered  Into  to  ae- 
cure  Its  faithful  performance  was  given  to 
the  city  "for  the  use  of  all  persons  who 
may  do  work  or  furnish  materials"  In  pur- 
suance of  its  provisions.  The  court  ex> 
preesly  held  that  neither  the  laborers  nor 
material  men  had  any  claim  against  the 
contractor  by  reason  of  the  contract,  but  de- 
cided that  the  bond  gave  the  action  ap»n 
the  like  principle  as  actions  are  given  nnder 
our  statute  upon  <^clal  statutory  bonds  to 
the  party  sustaining  an  Injury.  See  Hill's 
Ann.  Laws  Or.  H  340,  841;  Crook  Co.  t. 
Bushnell,  15  Or.  168, 13  Pac.  886;  and  Hnme 
V.  KeUy  Qvat  decided)  48  Pac.  380.  So,  we 
conclude  that  the  contractors  (the  garni- 
shees herein)  have  Incurred  no  greater  lia- 
bility In  thl*  respect  under  the  contract 
than  they  have  or  would  have  Incurred  un- 
der the  bond  had  they  executed  It,  Instead  of 
Wlckllfl,  the  effect  of  which  UablUty  upon 
the  bond  was  declared  In  Parker  v.  Jeffery, 
37  Pac.  712;  and  the  doctrine  there  enunci- 
ated and  settled  applies  with  Uke  vitality 
and  cogency  here. 

It  follows  from  these  considerations  that 
the  Judgment  of  the  court  below  should  be 
reversed,  and  remanded,  with  directions  to 
enter  Judgment  in  favor  of  plaintiff,  and 
against  the  garnishees,  for  the  sum  of 
1248.80:  and  it  is  so  ordered. 


TRACKMAN  v.  PEOPLE. 
(Supreme  Court  of  Colorado.     Jan.  15,  1896.) 

WITNK88— COMPKTENCT    OF    CONVICT— StATDTES— 

EzpRKssioN  OF  Subject  ik  Titlb— Rbpbal. 
Oen.  St.  1888,  {  944,  makes  one  convicted 
of  bnrglary  incompetent  to  testify;  and  Act 
1883  (Gen.  St.  1883,  pp.  1062,  1063),  entitled 
"An  act  relating  to  the  competency  of  witnesses 
in  civil  action  and  criminal  prosecution,  »  •  • 
and  to  repeal  certain  sections  of  chapter  one 
hundred  and  fonr  of  the  General  Laws,"  pro- 
vides that  one  convicted  of  crime  may  testify, 
and  expressly  repeals  designated  sections  of  the 
General  Lawii,  without  mentioning  section  944,- 
and  also  repeals  "all  acts  and  parts  of  acts  in 
conflict  herewith."  Beld,  that  Const,  art  5,  | 
21,  requirii-g  ever^-  act  to  express  its  subject  in 
its  title,  did  not  limit  the  effect  of  the  repealing 
act  to  tht  designated  sections. 

Error  to  district  court.  La  Plata  county. 
Albert  Trackman  was  convicted  of  forgery, 
and  brings  error.     Affirmed. 

T.  C.  Perkins  and  O.  T.  Sumner,  for  plain- 
tiff In  error.  Byron  L.  Carr,  Atty.  Gen.,  and 
F.  P.  Secor,  Asst.  Atty.  Gen.,  for  the  People. 

QODDARD,  J.  The  plaintiff  in  error  was 
convicted  of  the  crime  of  forgery,  and  sen- 
tenced to  Imprisonment  in  the  penitentiary 
for  the  term  of  27  months.    To  reverse  this 


sentence,  he  brings  the  case  here  on  error. 
The  only  error  assigned  Is  the  mllng  of  thr 
court  bdow  aUcnrlaK  tiie  wttneas  Azthu- 
Farr  to  testify,  over  the  objection  of  plain- 
tiff in  error,  he  having  been  convicted  of  the 
crime  of  burglary,  and  at  the  time  of  giving 
his  testimony  was  undergoing  a  sentence 
therefor  in  the  state  penitentiary.  The  ob- 
jection to  this  testimony  was  predicated  up- 
on section  944,  Gen.  St.  1883,  which  provides: 
"Bach  and  every  person  who  may  be  om- 
vtcted   of   the  crime    of    •    •    •    batglary 

*  *  *  shall  be  deemed  Infamous,  and  shall 
be  therefor  Incapable  •  •  •  of  giving  te«- 
tlmony."  This  objection,  therefore,  presents 
for  our  consideration  the  question  whether 
that  statute  is  in  force  so  far  as  it  provides 
that  a  person  convicted  of  any  of  the  crimes 
enumerated  is  Incompetent  to  give  testimony. 
This  provision  was  originally  .enacted  in 
1861,  and  ronalned  in  force  until  the  act  of 
1870  (except  In  so  far  as  It  was  limited  by 
section  10  of  article  7  of  the  constitution), 
which  removed  the  disability  of  a  convicted 
felon  so  far  as  to  render  him  a  competent 
witness  in  dvll  cases.  Palmer  v.  Hanna,  6 
Colo.  56. 

In  1883  an  act  was  passed  entitled  "An  act 
relating  to  the  compet^icy  of  witnesses  in 
civil  action  and  criminal  prosecution,  and 
other  Judicial  proceedings,  and  to  repeal  cer- 
tain sections  of  chapter  one  hundred  and 
fonr  of  the  General  Laws  of  the  State  of  Col- 
orado," and  which  enacts: 

"Section  1.  All  i>ersons  without  exception, 
other  than  those  specified  in  the  next  three 
sections,  and  in  the  second,  third,  fourth, 
seventh,  and  eighth  sections  of  chapter  one 
hundred  and  four  of  the  Gteneral  Laws,  may 
be  witnesses.  Neither  parties  nor  other  peiv 
sons  who  have  an  interest  in  the  event  of 
an  action  or  proceeding  shall  be  excluded; 
nor  those  who  have  been  convicted  of  crime; 

*  *  *  but  the  conviction  of  any  person 
for  any  crime  may  be  shown  for  the  purpose 
of  affecting  the  credibility  of  such  witness," 
etc 

"Sec.  5.  Sections  one,  five  and  six,  of  chap- 
ter one  hundred  and  four  of  the  General 
Laws  of  the  State  of  Colorado,  and  all  acts 
and  parts  of  acts  in  conflict  herewith,  are 
hereby  repealed." 

Gen.  St.  1883,  pp.  1082,  1063. 

It  is  contended  by  plaintiff  in  error  that,  by 
reason  of  its  title,  the  latter  act  was  limited 
in  its  repealing  force  to  the  specified  sec- 
tions of  chapter  104,  and  did  not  in  any  way 
affect  or  repeal  section  944.  Gen.  St  1883, 
notwithstanding.  In  express  terms,  it  at- 
tempted to  repeal  all  acts  or  parts  of  acts  in 
conflict  therewith,  since  to  give  such  an  effect 
to  the  act  would  be  to  defeat  by  indirection, 
section  21,  of  article  5  of  the  constitution, 
which  provides:  "No  blU  •  •  •  shall  be 
passed  containing  more  than  one  subject 
which  shall  be  clearly  expressed  in  its  title; 
but  if  any  subject  shall  be  embraced  in  any 
act  which  shall  not  be  expressed  In  the  ti- 
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tie,  snch  act  shall  be  void  only  as  to  so 
mnch  thereof  as  shall  not  be  so  expressed." 
In  this  view  we  cannot  concur.  It  Is  not 
necessary,  in  order  to  conform  to  this  coa- 
stitutlonal  requirement,  to  state  in  the  title 
the  effect  of  the  subject-matter  of  the  act  In 
repealing  some  prior  law,  since  the  repeal  of 
a  prior  law  la  necessarily  connected  with  the 
subject-matter  of  the  new  law  on  the  same 
subject;  and  a  repealing  section  In  the  new 
statute  la  valid,  notwithstanding  the  title  is 
silent  as  to  such  repeaL  The  act  of  1883 
contained  but  on^  subject,  which  was  clearly 
expressed  in  its  title,  to  wit,  the  oompetency 
of  witnesses  In  civil  and  criminal  prosecu- 
tions; and  the  subject-matter  of  the  act  re- 
lates only  to  the  subject  so  expressed,  and 
hence  is  In  conformity  to  the  constitutional 
requirement  Therefore,  the  rule  that  it  af- 
firmatlTely  enacts  in  regard  to  the  compe- 
tency of  witnesses  most  prevail  as  against 
all  prior  legislation  repugnant  thereto,  and 
effectually  repeal  such  statutes,  although  not 
among  those  specifically  enumerated  in  its 
tiae.  We  think,  therefore,  that  the  act  of 
1883  repeals  so  much  of  section  944  of  the 
General  Statutes  as  dlsquaUfied  witnesses  on 
account  of  conviction  for  crime;  and  the  wltr 
neas  Farr  was  a  competent  witness,  whose 
credibility  was  exclusively  a  matter  for  the 
jury  to  determine.  This  being  the  only  er^ 
ror  relied  on,  the  judgment  and  sentence  of 
the  coort  below  must  be  affirmed.    Affirmed. 


UTBRMORB  v.  TRUBSDELL  et  al. 
(Ootirt  of  Appeals  of  Colorado.     Feb.  10,  1896.) 

APPKLLATB  CoOKT— JURIgniCTIOK. 

Under  Code  1887,  (  388,  appeals  were 
•nly  allowed  to  the  supreme  court  when  the 
ludgment  amoiiDted  to  $100.  Act  1891,  creat- 
ing the  appellate  court,  gave  It  jurisdictioii  to 
review  final  judgments  m  all  civil  cases,  and 
raised  the  limit,  in  case  of  appeals  to  the  su- 
preme court,  to  $2,500,  and,  by  section  4,  sabd. 
3,  provided  that  appeals  shoiild  lie  to  the  ap- 
pellate court  in  the  same  manner  as  may  be  pro- 
vided by  law  for  appeals  to  the  supreme  court. 
Beid,  that  all  final  judgments  in  civil  cases,  Ir- 
respective of  the  amount  involved,  were  appeal- 
able to  the  appellate  court. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

AcUoa  between  Charles  T.  liivermore  and 
Fred  A.  Truesdell  and  another.  From  a 
judgment  for  the  latter,  the  former  appeals. 
Heard  on  motion  to  dismiss.    Denied. 

O.  B.  Llddell,  for  appellant  Wolcott  & 
Valle,  for  appellees. 

PER  CURIAM.  This  motion  to  dismiss 
is  principally  based  on  the  form  of  the  judg- 
ment It  was  for  costs,  and,  of  course,  was 
not  for  $100,  nor  did  It  involve  a  franchise 
or  a  freehold.  Motions  to  dismiss  appeals 
on  this  ground  are  so  frequently  made,  we 
deem  It  best  to  express  our  views  respecting 
this  class  of  applications.    Under  section  388 


of  the  Code  of  1887,  appeals  were  only  al- 
lowed to  the  supreme  court  when  the  judg- 
ment or  decree  was  final,  and  amounted  to 
$100,  exclusive  of  costs,  or  related  to  a  fran- 
chise or  freehold.  Ever  since  the  court  of 
appeals  was  created.  It  has  been  assumed  by 
many  courts,  and  a  large  number  of  the 
profession,  that  this  limitation  was  applica- 
ble to  appeals  to  this  tribunal.  Neither  of 
the  ^ipellate  courts  accepts  this  doctrine. 
The  act  of  1891,  which  created  the  court, 
gave  it  general. jurisdiction  to  review  final 
judgments  of  courts  of  record  in  all  civil 
cases.  We  are  not  concerned  with  the  dis- 
tinction between  the  final  and  the  inter- 
mediate jurisdiction.  The  latter  permits 
parties  to  bring  cases  here  of  wh*ch  the 
supreme  court  has  the  power  of  ultimate  re- 
view. The  act  In  effect  repealed  section 
388,  in  so  far  as  concerns  the  limitation  of 
the  right  of  appeal  to  judgments  which,  in 
amount  equal  $100.  This  limit  was  raised 
to  $2,500,  and  no  appeal  or  writ  of  error 
can  be  inrosecuted  to  the  supreme  court  un- 
less the  judgment  is  in  that  sum,  or  involves 
some  of  the  other  questions  which  are  pre- 
served for  the  final  determination  of  that  tri- 
bunal. Regardless  of  this  repeal,  however, 
we  are  of  the  opinion  that  the  grant  of 
jurisdiction  to  this  court  to  review  final  judg- 
ments is  made  applicable.  In  express  terms, 
to  all  civil  cases  wherein  judgments  have 
been  rendered  by  courts  of  record.  The 
third  subdivision  of  section  4  provides  that 
writs  of  error  or  appeals  shall  lie  within 
the  same  time,  and  in  the  same  manner,  as 
may  be  provided  by  law  for  such  reviews  by 
the  supreme  court.  This  is  the  general  laa^ 
guage  of  this  subdivision.  We  do  not  re- 
gard it  as  a  limitation  on  the  general  grant 
of  power  contained  in  the  first  paragraph. 
It  would  be  impossible  so  to  construe  it  for 
this  would  necessitate  the  conclusion  that 
no  appeal  would  lie  to  this  court  unless  the 
judgment  should  amount  to  $2,500,  or  in- 
volved a  franchise  or  freehold.  By  neces- 
sary implication,  the  act  of  1887  was  repeal- 
ed by  the  provision  of  the  first  section  of  the 
act  of  1891,  and  there  Is  no  other  guide  than 
the  last-named  section  by  which  the  Juris- 
diction of  the  supreme  court  can  be  deter- 
mined. Manifestly,  then,  this  limitation  as 
to  time  and  manner  has  no  reference  to  the 
fundamental  condition  which  controls  the 
right  of  appeal.  It  simply  relates  to  the  pro- 
cedure by  which  cases  are  brought  to  this 
tribunal  for  review.  This  is  the  natural,  and, 
we  might  almost  say,  the  necessary,  construc- 
tion of  the  act;  and  we  have  therefore  uni- 
formly held  that  appeals  would  lie  to  this 
court  in  all  civil  cases,  regardless  of  the 
amount  of  the  judgment,  and  subject  only 
to  the  limitation  that  the  judgment  or  decree 
is  final,  and  has  been  rendered  by  a  court 
of  record.  In  this  opinion  we  have  not  dis- 
cussed the  criminal  jurisdiction,  and  only  ln< 
ddentally  referred  to  the  matter  of  our  juris- 
diction which  is  not  finaL    What  we  have 
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said  Is  broad  enoagfa  to  Indicate  oar  vlewB, 
and  to  serre-  to  guide  the  nisi  prlns  courts 
and  the  profession  In  the  matter  of  appeals 
to  this  court  For  these  reasons  the  motion 
to  dismiss  is  denied. 


A8HENFELTER  t.  WILLIAMS  et  al.i 

(Court  of  Appeals  of  Colorado.     Jan.  IB,  1896.) 

MiNiso  PARTNERsair — What  Cowstitutus. 

1.  A  contract  prorldin^  that  the  one  party 
should  have  a  certain  undivided  Interest,  in  all 
ores  extracted  from  certain  mines,  and  should 
bear  a  proportionate  share  of  the  expense  of  ex- 
tracting the  same,  the  oJier  parties  to  have  re- 
maining interest  in  the  ore.  and  to  bear  the  bal- 
ance of  the  expense,  and  also  that  the  first  party 
should  furnish  a  mill  for  concentrating  the  ore, 
the  expense  of  concentrating  and  rental  of  the 
mill  to  be  divided  among  the  parties,  renders 
them   partners  in  the  extraction  of  the  ore. 

2.  A  subsequent  verbal  agreement  that  the 
first  party  should  receive  a  certain  price  for 
each  ton  of  ore  concentrated,  to  be  paid  from  the 
proceeds  of  the  ore,  he  to  pay  the  rental  of  the 
mill,  repairs,  and  improvements,  does  not  pre- 
vent the  parties  from  I>eing  partners. 

S.  After  the  foi-mation  of  a  mining  partner- 
ship, an  ngreemept  that  one  of  the  parties  shall 
ship  the  ore  after  concentration,  receive  the 
proceeds,  and  pay  out  the  money  under  the  di- 
rection of  anotner  partner,  who  was  to  manage 
the  mine,  does  not  affect  their  relations  as  part- 
ners. 

Error  to  district  court,  Ouray  county. 

Action  by  John  Ashenfelter  against  Ralph 
Williams  and  others.  There  was  a  Judgment 
for  defendant  Williams,  and  plaintlfC  brings 
error.     Reversed. 

En^erson  &  Bradshaw,  for  plaintiff  In  error. 
Lyman  I.  Henry  and  Carl  J.  Sigfrid,  for  de- 
fendants in  error. 

THOMSON,  J.  This  snlt  was  brought  by 
the  plaintiff  in  error  against  John  P.  Karns, 
W.  E.  Xoung,  EEarry  Walsh,  and  the  defend- 
ant In  error,  Ralph  Williams,  as  copartners, 
to  recover  from  the  alleged  copartnership  a 
balance  of  $765.13,  due  blm  for  hauling  ore 
from  some  time  in  the  month  of  June,  1892,  to 
the  30th  of  November,  1892.  WiUiams  an- 
swered, denjrlng  any  copartnership  between 
himself  and  the  other  defendants.  The  court 
tried  the  case  without  the  intervention  of  a 
jury,  and  found  from  the  evidence  that  there 
was  a  copartnership  between  the  defendants 
Karns,  Young,  and  Walsh,  but  that  Williams 
was  not  a  partner,  or  liable  as  such.  Judg- 
ment was  rendered  in  the  plaintiff's  favor 
against  Kama,  Young,  and  Walsh,  and  In  favor 
of  Williams  against  the  plaintiff.  From  this 
judgment  against  him,  the  plaintiff  brings  er- 
ror. At  the  trial,  the  execution  of  the  fol- 
lowing contract  was  admitted:  "Articles  of 
agreement,  made  and  entered  Into  this  10th 
day  of  June,  1892,  by  and  between  W.  B. 
Young  and  John  P.  Karns,  parties  of  the  first 
pert,  and  Ralph  Williams,  party  of  the  second 
part,  all  of  the  county  of  Ouray  and  state  of 
Colorado,  as  follows:    The  parties  of  the  first 

1  Rehearmg  denied  Feb.  10,  1880. 


part  are  engaged  In  extracting  ores  from  what 
Is  known  as  the  'Wheel  of  Fortune'  group  of 
mines  in  said  county,  and  they  agree  to  fur- 
nish to  the  party  of  the  second  part,  at  the 
city  of  Ouray,  In  said  county,  at  that  certain 
concentrating  mill  formerly  known  as  the 
'Strout  Concentrating  Mill,'  seven  (7)  tons  of 
concentrating  ore,  each  and  every  day  during 
the  term  of  this  agreement,  from  the  said 
group  of  mines,  or  as  many  tons,  not  to  ex- 
ceed seven  tons  per  day,  as  can  be  treated  at 
the  said  mill.  The  said  party  of  the  second 
part  agrees  to  reduce  and  •  concentrate  sncb 
ore  so  furnished  In  a  good  and  workmanlike 
manner,  according  to  the  plan  of  treatment  is 
the  said  mill,  at  and  for  the  agreed  price  of 
five  dollars  per  ton,  and  agrees  to  treat  seven 
tons  of  ore  per  day  at  the  said  mill,  or  as 
many  tons,  not  to  exceed  seven  tons  per  day, 
as  can  be  treated  In  the  said  mill,  and  to  ren- 
der to  the  parties  of  the  first  part  good  and 
reliable  assays  of  pulp  and  tailings,  so  as  to 
show  what  is  the  percentage  of  the  saving,  to 
sack  all  concentrates,  and  to  deliver  such  con- 
centrates at  said  mill  without  any  delay.  And 
it  is  further  agreed  and  understood  by  and  be- 
tween the  parties  hereto  that.  In  case  the  said 
parties  of  the-  first  part  fall  to  furnish  the 
said  seven  tons  of  ore  from  the  said  mines 
each  and  every  day,  or  so  much  ore  as  is  nec- 
essary 'to  run  the  said  mill,  then,  and  In  that 
case,  the  party  of  the  second  part  shall  have 
the  following  Interest,  and  the  following  terms 
shall  be  held  binding  on  all  the  parties  hereto, 
the  same  as  If  made  the  agreement  In  the 
first  Instance:  Provided,  always,  that  In  case 
such  failure  to  so  furnish  said  ores  arises  from 
any  unforseen  accident,  not  the  fault  or  neg- 
ligence of  the  parties  of  the  first  part,  then, 
so  long  as  such  hindrance  remains,  without 
the  negligence  or  fault  of  the  partiea  of  the 
first  part,  the  above  terms  of  forfeitare  shall 
not  become  operative;  and  It  is  understood 
that,  in  case  such  accident  does  arise,  it  shall 
be  the  duty  of  the  parties  ot  the  first  part  to 
immediately  Inform  the  party  of  the  second 
part  In  case  the  parties  of  the  first  part  fail 
or  refuse  to  so  furnish  ores  from  said  mines, 
as  aforesaid,  then,  according  to  the  foregoing 
conditions,  the  above  agreements  shall  cease 
to  be  binding  on  all  parties  hereto.  The  par- 
ty of  the  second  part  shall  have  an  undivided 
one-fourth  Interest  in  and  to  all  ores  of  the 
second  class  that  may  be  extracted  from  said 
mines  during  the  term  ending  June  10th,  1893, 
and  the  same  interest  In  and  to  all  ores  of  the 
second  class  that  may  be  now  or  may  be  here- 
after extracted  or  taken  from  the  said  mines 
by  the  said  parties  of  the  first  part;  and  ores 
of  the  second  class  shall  be  such  ore  as,  when 
sorted  and  separated  at  the  mine  from  the 
rock,  shall  run  fifty  ounces  in  sUver  or  lea 
per  ton.  The  party  of  the  second  part  shall 
pay  one-fourth  of  all  proper  and  proportionate 
expenses  In  the  extraction,  shipping,  and  mill- 
ing of  such  second-class  ores,  up  to  the  time 
that  the  same  shall  have  been  milled  or  dis- 
posed of,  and  the  party  of  the  second  part 
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sliall  recdve  one-fonrth  of  aU  profits  ^jrising 
from  the  sale  of  sucb  ores.  It  Is  further 
agreed  and  understood  that  the  parties  of  the 
first  part  shall  par  three-fourths  of  all  costs 
and  expenses  Incurred,  wherein  the  said  par- 
ty of  the  second  part  Is  to  pay  one-fourth, 
and  the  parties  of  the  first  part  shall  receive 
three-fourths,  of  all  profits  arising  from  the 
sale  of  such  ores.  It  Is  further  agreed  and 
understood,  by  and  between  the  parties  here- 
to, that  the  party  of  the  second  part  shall  fur- 
nish under  this  agreement  and.  In  this  con- 
tingency, the  said  Strout  mill,  and  the  cost  of 
running  the  same,  the  rental  and  charges 
thereof,  shall  be  divided  among  the  parties 
hereto  as  expenses  in  the  same  proportion  as 
above  stated;  and  the  party  of  the  second 
part  hereby  agrees.  In  such  event,  not  to 
charge  any  rental  over  and  above  what  he  Is 
compelled  to  pay  for  said  mill.  It  is  express- 
ly understood  and  agreed  that  It  Is  the  pur- 
pose to  extract  the  greatest  amount  of  ore, 
and  to  mill  the  same  at  the  greatest  profit  pos- 
8lbl&  AU  terms  and  agreements  herein  con- 
tained shall  extMid  and  continue  for  the  peri- 
od of  one  year  from  the  date  hereof,  to  wit, 
until  June  10,  1893;  and  in  case  the  first  pro- 
Tlsions  herein  contained  are  not  carried  out, 
then  the  following  conditions  and  agreements 
shall  extend  for  the  remaining  portion  of  the 
year,  as  above  fixed.  It  is  further  agreed  and 
understood  that  the  parties  of  the  first  part 
shall  have  six  days  In  which  to  begin  the  fm:- 
nlshlng  of  ore,  according  to  the  first  terms 
herein  contained.  In.  witness  whereof,  the 
parties  hereto  have  hereunto  set  their  hands 
and  seals  In  duplicate,  the  day  and  year  first 
*l)ove  written.  W.  B.  Young.  [SeaL]  John 
P.  Kams.  [SeaL]  Ralph  Williams.  [Seal.]" 
The  amount  of  the  original  dalm  of  the  plain- 
tiff waa  also  admitted;  and  It  was  further 
agrreed  that  the  unpaid  balance  was  largely. 
If  not  entirely,  due  from  persons  operating 
the  Wheel  of  Fortune  mine,  for  freighting 
second-class  or  milling  ore  from  the  mine  to 
the  concentrating  mill;  that  Young,  Walsh, 
and  I^ms,  by  virtue  of  a  lease  and  option  up- 
on the  mine,  and  by  virtue  of  an  agreement 
among  themselves,  were  carrying  on  mining 
operations  upon  the  property;  and  that  the 
only  controverted  questions  concerned  the  re- 
lation of  Williams  to  the  others.  The  evi- 
dence was  that  ore  was  not  furnished  as  re- 
<inlred  by  the  contract,  and  that  the  failure 
was  not  due  to  any  accident  or  cause  mentlon- 
«d  in  the  contract  as  excusing  it.  Thomas 
Downer  was  bookkeeper  and  business  man- 
ager of  the  plaintiff,  and  kept  the  plaintlfE's 
accounts  and  collected  his  bills.  Having 
heard  from  some  source  that  WUllams  was  a 
partner  in  the  business,  Downer  had  several 
conversations  with  him  while  the  freighting 
was  In  progress.  He  presented  bills  to  Wil- 
liams, at  different  times,  for  the  hauling. 
The  latter.  In  one  conversation,  objected  to  the 
bill  presented,  saying  that  It  contained  items 
that  he  had  nothing  to  do  with,  that  all  he 
was  Interested  in  was  the  ore  that  came  to 


his  mill,— the  second  class  ore.  On  another 
occasion,  upon  being  presented  with  a  bill  for 
$700,  Downer  and  Williama  figured  up  the 
amount  due  on  ore  that  was  brought  to  the 
mill,  and  found  it  to  be  $500.  This  amount 
Williams  promised  to  pay  out  of  the  proceeds 
of  a  car  of  concentrates  then  ready  for  ship* 
ment.  Williams  paid  Downer,  for  the  plain- 
tiff, upon  the  bills,  at  one  time  $100,  and  at 
another  $200.  On  one  occasion,  Williams 
found  fault  with  the  price  that  the  plainttfT 
was  charging  for  hauling  the  ore,— $2.50  par 
ton.  Williams  said  this  was  excessive,  and 
the  work  must  be  done  cheaper,— that  It  ought 
to  be  done  for  $1.50  per  ton.  The  plaintiff's 
contract  for  hauling  the  ore  was  made  with 
Mr.  Young,  and  not  with  Mr.  Williams.  'ITie 
defendant,  Williams,  testified  In  his  own  be- 
half that,  after  the  execution  of  the  written 
agreement,  the  other  contracting  parties  were 
unable  to  comply  with  its  terms  in  the  matter 
of  furnishing  ore,  and  Mr.  Young  had  an  In- 
terview with  him  on  the  subject  He  told 
Yoimg  that  the  agreement  was  objectionable 
to  him,  because  It  did  not  provide  a  fixed 
charge  for  the  use  of  the  mill,  to  enable  him 
to  pay  the  rent  of  the  building  and  water 
power,  and  keep  the  mill  In  repair,  and  fur- 
nish it  with  such  machinery  as  might  be  need- 
ed. Thereupon,  It  was  verbally  agreed  be- 
tween hhn  and  Young  that  he  (WlUIams) 
should  furnish  the  mill,  pay  the  rent  on  the 
building  and  water  power,  keep  the  mill  In 
repair  and  running  order,  be  allowed  for  this 
purpose,  $2  per  ton  on  crude  ore  run  through 
the  mill,  ship  the  concentrates  In  his  own 
name,  receive  the  retmns,  and,  after  deduct- 
ing the  expenses  mentloiTed,  and  the  cost  of 
transportation  of  the  ore,  and  the  wages  of 
the  men  at  the  mlU  and  at  the  mine,  retain 
one-fourth  of  what  was  left,  turning  ovo"  to 
Mr.  Richardson,  the  agent  of  the  other  par- 
ties, the  remaining  three-fourths.  The  dis- 
bursements for  expenses  were  to  be  made  un- 
der the  direction  of  Mr.  Young.  The  witness 
said  that  the  verbal  agreement  was  In  lieu 
of  the  written  one,  and  that  he  had  no  inter- 
est, or  voice,  or  direction.  In  the  working  of 
the  mine;  also  that  all  payments  by  him  were 
made  under  Young's  direction.  The  verbal 
agreement  was  made  about  a  week  or  ten 
days  after  the  one  in  writing.  Mr.  Walsh 
testified  that  he  was  present  when  the  verbal 
agreement  was  made,  and  gave  the  conversa- 
tion between  Williams  and  Young  substantial- 
ly as  Williams  stated  it.  Kams  testified  that 
he  never  had  any  knowledge  of  this  verbal 
agreement  It  was  after  this  that  the  ship- 
ments of  ore  from  the  mine  took  place.  These 
shipments,  as  well  as  the  working  of  the  mine, 
were  In  charge  of  Young.  Walsh  was  not  a 
party  to  the  written  contract,  but  seemingly 
acquiesced  In  It,  and  In  everything  that  took 
place  subsequently.  There  was  no  substan- 
tial disagreement  among  the  witnesses.  The 
court  found  specially,  as  Its  conclusions  of 
law,  that  the  original  agreement  did  not  con- 
stitute a  partnership  among  the  parties,  that 
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U  was  abrogated  by  the  snbseQuent  Terbal 
agreement,  tliat  WUllams  had  aot  held  him- 
Belf  out  as  a  partner,  and  that  there  was  no 
partnership  liability  against  him. 

We  find  onrselyea  unable  to  agree  with  the 
court  In  any  of  Its  conclusions.  The  original 
written  contract  embraced  two  agreements, 
the  second  of  which  was  to  take  effect  In 
the  event  of  the  failure  of  the  first  The  par- 
ties oi>eratlng  the  mine  were  to  furnish  a 
certain  quantity  of  ore  dally  for  concentra- 
tion; but  If  they  should  fall  to  do  so  for  any 
reason,  except  unforeseen  accident,  an  inter- 
est of  one-fourth  In  the  second-class  ore 
would  immediately  yest  In  Williams,— he  to 
pay  one-fourth,  and  the  others  three-fourths, 
of  all  expenses  of  mining,  shipping,  and  mlU- 
tng,  and  the  profits  to  be  divided  in  the  same 
proportions.  The  first  of  these  agreiements 
was  abandoned,  and  the  second  became 
binding  upon  the  parties,  and,  except  as  it 
may  hare  been  afterwards  modified,  was  the 
only  agreement  between  them.  This  agree- 
ment made  the  parties  copartners  in  the  sec- 
ond-class ore.  It  contained  every  dement  of 
a  partnership.  There  was  a  community  of 
interest  in  the  subject-matter  of  the  agree- 
ment The  expenses  were  to  be  borne,  and 
the  profits  shared,  by  the  parties,  in  propor- 
tion to  their  respective  interests.  If  the  ex- 
penses should  exceed  the  profits,  so  .as  to  re* 
suit  in  a  loss,  then,  by  virtue  of  the  agree- 
ment, the  loss  would  be  ratably  borne.  The 
common  business  embraced  both  the  mining 
and  milling  operations.  It  is  patent  that  by 
the  terms  of  this  agreement  there  was  a 
partnership  inter  se.  The  subsequent  verbal 
agreement  did  not  displace  the  other.  We 
shall  not  discuss  the  right  of  Young,  Walsh, 
and  Williams  to  alter  the  terms  .of  the  writ- 
ten contract  without  the  consent  of  Kams. 
but  shall,  for  the  purposes  of  our  decision, 
treat  the  verbal  arrangement  as  binding  up- 
on all  the  parties.  It  is  clear,  from  the  testi- 
mony, that  this  was,  and  was  intended  to  be, 
only  a  modification  of  the  original  contract 
It  changed  the  original  contract  in  only  one 
—and  that  a  comparatively  unimportant- 
particular.  Williams  was  dissatisfied  with 
the  prorlsion  concerning  the  use  of  the  mill. 
The  rental,  and  the  cost  of  running  the  mill, 
were  to  be  divided,  but  there  was  no  provi- 
sion concerning  repairs,  or  the  furnishing  of 
additional  necessary  machinery.  These  were 
left  as  a  burden  upon  Williams,  and  he  want- 
ed the  expense  distributed.  He  made  an 
estimate  of  the  cost  of  rent  of  building  and 
water  power,  and  of  repairs  and  machinery, 
and  concluded  that  the  whole  would  be  cov- 
ered by  a  fixed  charge  of  two  dollars  per 
ton.  It  was  agreed  that  this  should  be  al- 
lowed, not  against  the  other  parties,  but  to 
be  talcen  out  of  the  gross  receipts,  so  that 
each  party  would  bear  his  own  proportion  of 
the  amount  There  was  no  talk  of  supersed- 
ing the  written  contract  There  was  no 
suggestion  of  change,  or  of  desirability  of 
change,  except  Id  that  one  particular  fea- 


ture. It  is  evident  from  WUllams'  testimony 
that  the  Interests  of  the  parties  in  the  part- 
nership business  were  to  remain  In  all  re- 
spects the  same  as  before.  It  is  true,  Wil- 
liams testified  that  the  verbal  agreement  was 
in  lieu  of  the  written  one,  but  that  is  only 
a  conclusion  of  his  own,  and  Is  not  a  concin- 
sion  warranted  by  the  facts.  The  law  draws 
its  own  conclusions,  uninfluenced  by  bis. 
The  agreement  that  Williams  should  sliip 
the  concentrates,  receive  the  returns,  and 
pay  out  the  money,  under  the  direction  of 
'Ei>ung,  in  no  way  affects  the  partnership 
agreement  or  the  rights  of  the  partners  un- 
der It  Williams  says  he  exacted  this  for  his 
own  protection,  and  there  was  no  impro- 
priety in  his  doing  so.  It  would  enable  him 
to  protect  himself  against  possible  default 
of  his  copartners  In  discharging  partnership 
obligations.  This  was  the  part  of  the  busi- 
ness allotted  to  him,  wlille  Young  managed 
the  mine.  After  a  partnership  has  beat 
formed,  an  agreement  assigning  particular 
departments  of  the  partnership  business  to 
the  several  partners  Is  not  uncommon.  In- 
deed, If  the  business  conducted  is  of  any  con- 
siderable magnitude.  It  would  seem  that  its 
proper  management  requires  a  division  of 
duty;  but  an  agreement  of  this  Idnd  is  one 
of  convenience  only,  it  does  not  divest  a 
partner  of  any  power  or  right  with  which 
the  law  clothes  him.  There  is  nothing  in 
the  record  from  which  it  can  l>e  found  that 
the  original  written  contract  of  partnership 
was  ever  abandoned;  and,  as  modified  by 
the  verbal  agreement,  it  remained  in  full 
force  until  it  expired  by  its  own  terms.  But 
if  we  should  concede  to  counsel  that  the 
verbal  agreement  was  entirely  Independent 
of  the  other,  and  was  Intended  to,  and  did. 
supplant  it,  we  do  not  see  wherein  Wiiliams 
would  be  benefited.  The  conversation  which 
constituted  It  was  general,  and  not  very  pre- 
cise, but  it  contemplated  the  carrying  on  of 
a  business  by  the  parties  In  which  they  had 
a  common  Interest  It  contemplated  the  ex- 
traction, shipment,  and  milling  of  ores,  for 
their  benefit  The  expenses  were  to  be 
shared,  and  the  profits  divided,  among  them 
In  certain  proportions.  Each  had  a  specific 
interest  in  the  profits,  as  profits,  and  not  as 
mere  compensation  for  services.  The  profits  | 
to  be  divided  were  net  results,— what  re- 
mained after  payment  of  all  charges  against 
the  business,— and,  until  division,  were  the 
common  property  of  the  persons  Interested. 
A  business  conducted  along  the  lines,  and  in 
the  manner,  contemplated  by  that  conversa- 
tion, is  a  partnership  business,  pure  and 
simple.  Le  Fevre  v.  Castagnio,  5  Colo.  56i; 
Manville  v.  Parks,  7  Colo.  128.  2  Pac.  212; 
Refining  Co.  v.  Rucker  (Colo.  App.)  40  Pac. 
853.  From  what  we  have  said,  it  would 
seem  superfiuous  to  devote  any  time  to  the 
acts  and  declarations  of  Williams  in  coimec- 
tion  with  the  business  which  the  plaintiff 
was  transacting,  but  we  cannot  forbear  Bay- 
ing that  he  presented  the  appearance  of  a 
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iwrtner.  He  analysed  the  pUinfiUTa  UBs, 
and  criticised  IiIb  dkusat;  lie  i;nomlsed  pay- 
JoeBt.  aad  autde  payments;  be  assumed  an 
authority  -which  belonged  to  a  partner;  and, 
eren  if  he  had  not  been  a  partner  In  fact,  his 
conduct  would  have  Jnstlfled  the  plaintiff 
In  believing  him  to  be  snch.  Our  conclusions 
throughout  are  diametrically  opposed  to 
those  of  the  trial  court,  and  its  Judgment 
must  be  reveised.    Reversed. 


OATBS  IRON  WORKS  t.  COHBN.i 
(Ooart  of  Appeals  of  Colorado.     Jan.  18,  1896.) 
Attachvbht— Rights  of  Tbibd  Fbrsoitb— Sals — 

WUBH  TlTLB  FaSSBS — FOHCION    COKFORATIOK8 

— What  CoNSTiTUTxa  Doiso  BuaiNsw. 

1.  In  the  absence  of  statutory  proTiaion  to 
the  contrary,  the  lien  of  an  attachment  does  not 
affect  rights  in  third  persons  outstanding  at  the 
time  it  is  acquired. 

2.  Intervener  agreed  to  furnish  a  eonten- 
trating  mill  to  defendant  which  would  perform 
certain  work,  defendant  promising  to  pay  for  it 
if.  on  being  tested,  it  proved  capable  of  per- 
forming the  requited  work.  The  mill  was  erect- 
ed on  defendant't  land  in  a  building  belonging 
to  defendant,  on  a  foundation  of  sohd  masonry, 
to  undergo  llie  agreed  test;  but,  before  it  had 
been  fnlly  tested,  a  creditor  of  defendant  levied 
upon  it,  and  also  npon  the  land  on  which  it  stood. 
Beld,  that  such  creditcr  acquired  no  interest  in 
the  mill,  title  thereto  having  never  passed  to  de- 
fendant. 

3.  A  a&i^  sale  of  machinery  within  the 
state  by  a  foieigv  coivoration  is  not  within  a 
statute  prohibiting  such  corporations  from  "do- 
ing basiness"  in  the  state  before  complying  with 
certain  conditions. 

4.  The  filing  of  a  petition  in  intervention  by 
a  foreign  corporation  le  not  within  a  statute  for- 
bidding such  corporations  from  "doing  bnsiness" 
in  the  state  l>efore  comi^ying  with  certain  condi- 
tions. 

Appeal  from  district  court,  Park  county. 

Action  by  Samuel  Cohen  against  the  Em- 
mons Mining  Company.  The  Gates  Iron 
Works  intervened,  and  from  a  judgment  for 
plaintiff  intervener  ^peols.    Reversed. 

T.  J.  O'Donnell  and  W.  S.  Decker,  for  ap- 
pellant.  R.  D.  Thompson  and  0.  A.  Wilkin, 
for  appellee. 

THOMSON,  J.  On  the  24tb  day  of  Octo- 
ber, 1891,  the  Gates  Iron  Works  and  the  Bm- 
mons  Mining  Company  entered  into  an  agree- 
ment In  writing  as  follows:  "This  agree- 
ment, made  and  entered  into  at  the  city  of 
Denver,  connty  of  Arapahoe  and  state  of 
Colorado,  this  24th  day  of  October,  A.  D. 
1891,  between  the  Qatea  Iron  Works,  a  cor- 
poration of  the  state  of  Illinois,  doing  busi- 
ness at  the  city  of  Chicago,  in  said  state, 
party  of  the  first  part,  and  the  Emmons  Min- 
ing Company,  a  corporation  of  the  state  of 
Colorado,  having  an  office  in  the  city  of  Den- 
ver, in  said  state,  party  of  the  second  part, 
wltnesseth:  That  the  party  of  the  first  part 
agrees  to  furnish  the  machinery  for  a  con- 
centrating plant,  having  capacity  of  fifty  (50) 

1  Rehearing  denied  February  10,  1886. 


tons  In  twenty-four  <24)  hours,  for  the  sum 
of  twelve  thousand  five  hundred  ($12,500) 
dollars,  f.  o.  b.  Chicago;  said  sum  to  include 
also  the  services  of  a  man  to  superintend  the 
erection  and  starting  of  the  plant  The  items 
of  machinery  to  be  furnished  under  this 
agreement  are  as  follows:  1  No.  2  Gates 
rock  breaker;  1  chain  ore  drier;  1  set  Gates 
Improved  Cornish  rolls,  with  lathe;  1  set  ex- 
tra shelly  for  above  rolls;  1  sizer,  80  mesh; 
6  Card  concentrators;  10  Gates  wet  slime 
concentrators;  2  40  horse  power  half  arch 
front  standard  tubular  boilers;  1  50  bora» 
power  stationary  engine,  for  crusher,  etc; 
1  20  horse  power  detached  portable  engine, 
for  concentrators;  feed- water  pump,  heater, 
piping,  shafting,  hangers,  pulleys,  belting, 
etc.,  to  make  a  complete  plant.  That  the 
party  of  the  first  part  also  agrees  to  furnish 
full  plans  and  speclficatlMis  for  the  milL 
That  the  party  of  the  first  part  giiaranties  to 
save  eighty  (80)  per  cent  of  all  the  concen- 
trating values  In  the  ore  In  the  shape  of  ga- 
lena, argentiferous  galena,  iron  and  copper 
pyrites,  native  silver,  native  gold,  and  any 
mineral  or  metal  which  Is  possible  of  con- ' 
centratlon,  wet  or  dry,  by  any  machine;  it 
being  understood  that  the  ore  is  to  be  treated 
as  a  concentrating  problem,  and  In  no  sense 
as  a  free  milling  proposition.  That  the  party 
of  the  second  part  agrees  to  pay  the  said  sum 
of  twelve  thousand  five  hundred  dollars  (|12,- 
500)  In  cash  when  the  plant  is  completed  and 
successfully  fulfilling  the  conditions  of  the 
Above  guaranty,  and  further  agrees,  when 
the  order  is  given,  to  put  up  as  security  in 
escrow  a  sufficient  amount  of  the  stock  of 
the  Emmons  Mining  Company,  at  45  centa 
per  share,  as  earnest  to  secure  the  payment 
as  above.  The  party  of  the  first  part  is  to 
ship  the  machinery  in  its  own  name,  and  to 
hold  iKissesslon  of  same  until  payment  of 
cash,  as  above  provided;  and  if  the  said 
party  shall  fail  to  make  the  payment  in  cash, 
as  atx)ve  provided,  upon  said  conditions,  then 
sold  first  party  shall  have  the  right  to  sell 
the  stock  put  up  as  security  in  the  market 
am.  apply  the  proceeds  on  its  claim.  That 
the  party  of  the  second  part  agrees  to  push 
the  construction '  of  the  mill  as  rapidly  as 
possible,  and  to  use  every  reasonable  effort 
to  complete  the  work  as  per  accepted  plans. 
The  party  of  the  second  part  further  agrees 
to  furnish  the  ore  as  soon  as  the  plant  is 
completed,  so  that  the  tests  can  be  made. 
Executed  in  duplicate.  Witness  the'  signa- 
tures of  W.  L.  Card,  for  the  Gates  Iron 
Works,  of  Chicago,  as  per  their  written  au- 
thority, and  of  the  president  of  the  Emmons 
Mining  Company,  attested  by  the  secretary 
thereof,  under  their  corporate  seal.  Gates 
Iron  Works,  by  ,W.  L.  Card,  Agent  Attest: 
F.  R.  Miller,  Secretary.  The  Emmons  Min- 
ing Co.,  by  George  F.  Batchelder,  President 
[Seal.]"  Afterwards,  on  the  16tb  day  of  De- 
cember, 1891,  the  parties  entered  into  a  sup- 
plementary agreement  which,  after  reciting 
an  experiment  made  upon  the  ore  of  the  mln< 
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Ing  company  by  W.  L.  Card,  the  agent  of  the 
Iron  works,  resulting,  as  Card  reported,  in  a 
saying  of  91  per  cent,  of  concentrating  val- 
ues, contained  the  following  proyisions:  "It 
is  therefore  understood  and  agreed  that  the 
method  used  by  Mr.  W.  L.  Card,  in  his  fore- 
going report  of  the  test,  to  show  a  saying  of 
ninety-one  per  cent,  of  all  values  in  said  ore 
which  are  possible  of  concentration,  shall  be 
used  in  determining  whether  said  contem- 
plated mill  fulfills  the  condition  of  saving 
«ighty  per  cent  of  such  values;  and  if  said 
mill  shall  reduce  and  concentrate  fifty  (50) 
t<Hi8  (of  2,(X)0  pounds)  of  said  ore  per  day 
(twenty-four  hours),  and  shall  save  eighty 
per  cent,  of  the  values,  to  be  determined  by 
said  agreed  upon  method,  then  it  shall  be  con- 
sidered to  have  fulfilled  the  conditions  of  the 
Attached  agreement,  and  the  twelve  thousand 
five  hundred  ($12,500)  dollars  therein  named 
shall  be  due  and  payable  at  once." 

The  shipments  of  the  machinery  com- 
menced In  the  summer  of  1892,  and  con- 
tinued untn  the  following  October  or  Novem- 
ber.* It  was  put  in  place  under  the  supervi- 
sion of  David  Cole,  an  agent  of  the  iron 
works.  It  was  placed  in  a  building  belong- 
ing to  the  company,  upon  the  company's  land; 
and,  although  not  attached  to  the  walls  of 
the  building,  it,  together  with  Its  framework 
•of  heavy  timbers,  rested  on,  and  was  fas- 
tened to,  a  foundation  of  solid  masonry,  con- 
structed for  the  purpose.  This  manner  of 
placing  it  was  necessary  to  enable  It  to  un- 
dergo the  tests  to  which  It  was  to  be  sub- 
jected. After  the  concentrating  mill  was 
•completed,  and  had  Ijeen,  at  least,  partly 
tested,  Samuel  Cohen,  the  appellee,  brought 
suit  against  the  company,  in  which  he  caused 
a  writ  of  attachment  to  be  Issued  and  levied 
upon  the  machinery,  and  also  upon  the  land 
on  which  the  machinery  stood.  The  Iron 
worlds  intervened,  claiming  the  ownership 
and  right  of  possession  of  the  machinery, 
and  praying  Judgment  accordingly.  The  an- 
swer of  the  plaintiff  put  in  issue  the  material 
allegations  of  the  petition,  averred  a  want 
■of  compliance  by  the  Intervener  with  the  pro- 
visions of  our  statute  prescribing  the  condi- 
tions upon  which  foreign  corporations  are 
authorized  to  do  business  In  this  state,  and 
alleged  that  the  nrachlnery  was  attached  to 
the  land  and  buildings  In  such  manner  as 
to  constitute  it  part  of  the  realty,  so  that  it 
was  embraced  in  the  levy  upon  the  land, 
and  the  intervener  was  preclnded  from  claim- 
ing It  as  personal  property.  The  evidence 
was  that,  afte^  the  completion  of  the  mill, 
some  tests  were  made.  The  largest  quantity 
of  ore  handled  in  24  hours  was  31  tons. 
What  percentage  of  the  ore  values  was  saved 
was  not  shown,  but  the  undisputed  evidence 
was  that  It  did  not  nearly  reach  the  require- 
ments of  the  agreement  The  mill  was  used 
for  no  other  purpose  than  that  of  maidng 
•these  tests.  It  was  never  accepted  by  the 
mining  company,  and,  at  the  time  of  the  levy, 
the  final  test  to  determine  its  ability  to  per- 


form the  work  for  which  it  was  intended 
had  not  yet  been  made.  The  mill  was  In- 
sured during  the  whole  time  in  the  name  of 
the  Intervener,  and  was  most  of  the  time  in 
cliarge  of  its  agent  The  plaintiff  testified 
tliat,  when  the  attachment  was  levied,  he 
had  no  knowledge  of  the  contracts  between 
the  Intervener  and  the  company;  but  he  also 
testified  that  prior  to  his  attachment  he  had 
conversations  with  Mr.  Cole,  the  intervener's 
agent  and  Mr.  Webber,  the  company's  su- 
perintendent on  the  subject  of  the  ability  of 
the  mlU  to  treat  the  ore,  in  which  he  was  pos- 
sibly told,  but  did  not  recollect  whether  he 
was  or  not  that  the  machinery  was  there 
for  the  purpose  of  being  tested  to  ascertain 
its  sufficiency  for  that  purpose.  In  hla  talk 
with  Mr.  Webber,  he  recommended  another 
machine,  which  he  thought  would  do  the 
work  better.  There  was  no  material  contro- 
versy over  the  facts,  and  uptm  the  evidence, 
the  ^urt  made  the  following  special  findings: 
"(1)  That  there  was  a  conditional  sale  of  the 
property  in  question  by  intervener,  the  Gates 
Iron  Worlcs,  etc.,  to  the  defendant  the  Em- 
mons Mining  Company.  (2)  That  the  ma- 
chinery herein  in  dlspnte  was  and  is  so  af- 
fixed to  certain  realty  belonging  to  said  the 
Emmons  Mining  (Company,  and  that  it  was 
so  afilzed  thereto,  under  such  circumstances 
and  conditions,  and  for  such  purposes,  tliat 
so  far  as  plaintiff's  rights  against  said  ma- 
chinery as  an  attaching  creditor  of  the  said 
the  Emmons  Mining  Company,  for  the  vari- 
ous amounts  Involyed  in  the  main  suit  are 
concerned,  it  (said  machinery)  became,  was, 
and  is  part  and  parcel  of  said  realty.  (3) 
That  plaintiff  acquired  an  attachment  lien 
upon  and  against  said  realty,  including  tlie 
property  herein  in  dispute,  for  a  bona  fide 
debt  duo  him  from  said  Emmons  Mining 
Company,  before  he  had  any  notice,  either 
constructive  >r  actual,  of  intervener's  al- 
leged ownership  and  right  to  the  possession 
of  the  property .  herein  in  controversy.  (4) 
That  the  agreement  between  the  intervener, 
the  Gates  Iron  Works,  and  the  defendant,  the 
Emmons  Mining  Company,  in  relation  to  the 
property  herein  in  dispute,  wtiatever  may  be 
Its  force  and  effect  between  the  parties  there- 
to, was  and  is  not  good  against  or  blndlag 
upon  said  plaintiff  after  said  property  be- 
came affixed,  as  aforesaid,  to  a  part  of  the 
realty  of  said  company,  and  after  said  plain- 
tiff had  obtained,  as  he  did,  an  attachment 
lien  thereon,  without  notice  of  that  agree- 
ment or  any  claim  at  all  of  the  Gates  Iron 
Works  in  and  to  said  property.  (5)  To  make 
out  a  case  against  plaintiff,  the  attaching 
creditor,  with  an  attachment  lien  already  se- 
cured on  the  property  in  dispute  as  realty, 
it  was  and  is  incumbent  upon  the  Intervener 
to  establish,  affirmatively,  not  only  his  own 
ership  and  right  to  the  possession  of  the  dis- 
puted property,  as  against  the  attachment 
debtor,  under  the  agreements  upon  which 
he  relies,  but  also  that  attachment  plaintiff 
liad  notice  of  said  agreements,  either  coo- 
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Btmctlve  or  actual."  Judgment  wtm  ren- 
dered upon  these  findings  In  favor  of  the 
plaintiff,  from  whicta  the  Intervener  ap- 
pealed. 

The  first  question  to  be  considered  relates 
to  the  status  of  the  title  to  the  property  In 
controversy,  as  between  the  Intervener  and 
the  mining  company.  The  language  of  the 
contracts  Is  not  as  lucid  and  free  from  ob- 
scurity as  it  might  have  been,  but  we  think 
tbat,  taking  them  together,  and  considering 
them  in  the  light  of  the  surrounding  facts, 
we  shall  be  able  without  much  difficulty  to 
discover  the  intentions  of  the  parties  to  them. 
Tbe  Intervener  agreed  to  furnish  a  concen- 
trating mill  to  the  mining  company,  which 
would  reduce  a  certain  amount  of  ore  every 
24  hours,  and  save  a  certain  percentage  of 
Its  value.  The  mining  -ompany  agreed  to 
pay  for  tbe  mill  If,  upon  being  tested  in  ac- 
cordance with  a  certain  specified  method,  it 
proved  Itself  capable  of  doing  the  work  re- 
quired. The  object  of  the  company,  obvious- 
ly, was  to  obtain  a  concentrator  which  would 
handle  its  ores  with  'a  certain  amount  of 
expedition,  and  without  losing  more  than  a 
certain  proportion  of  their  value.  Tests  were 
necessary  to  determine  whether  this  ma- 
chinery would  accomplish  the  desired  pur- 
pose, and,  until  it  should  establish  its  ability 
to  do  80,  there  was  no  obligation  upon  the 
company  to  taice  It  or  pay  for  it  The  con- 
tracts amounted  to  an  agreement  on  the  jmrt 
of  the  Intervener  to  sell,  and  on  the  part  of 
the  company  tB  buy,  the  machinery,  provid- 
ed It. should,  upon  being  subjected  to  tbe 
proper  tests,  reduce  the  amount  and  save 
tbe  value  specified.  When  It  should  demon- 
strate its  ability  to  do  this,  the  result  would 
be  to  pass  the  title  out  of  the  Intervener, 
and  fix  the  liability  oi  the  company;  but  un- 
til that  time  tbe  title  would  remain  In  the 
Intervener,  and  whatever  possession  the  com- 
pany might  have  In  the  property  would  be 
that  of  bailee,  and  not  of  owner.  At  the 
time  of  the  levy  it  had  not  fulfilled  the  condi- 
tions of  the  agreement;  no  new  contract  had 
been  made;  the  company  had  not  accepted 
it.  and,  as  between  the  company  and  the  in- 
tervener, it  belonged  to  the  latter. 

The  next  question  In  the  case  is  whether 
the  company,  by  any  of  its  acts  or  omissions, 
in  the  course  of  the  transaction,  had  preclud- 
ed Itself  from  asserting  Its  title  as  against  the 
attachment  plaintiff.  The  court  found  that, 
at  the  time  of  the  levy,  the  plaintiff  had  no 
notice  of  the  Intervener's  title  or  right  of  pos- 
session, and  that,  by  reason  of  the  manner 
in,  and  the  circumstances  under,  which  the 
machinery  was  afibed  to  the  land,  as  be- 
tween the  Intervener  and  the  plaintiff,  it  be- 
came a  part  and  parcel  of  the  real  estate,  so 
that  the  lien  which  be  acquired  by  levying 
his  attachment  upon  the  land  embraced  and 
held  the  machinery.  It  is  to  these  findings 
of  the  court  that  the  argument  on  both  sides 
to  principally  directed.  If  the  controversy 
were  between  the  intervener  and  a  purchaser 


of  the  real  estate  for  value,  and  without  no- 
tice of  the  Intervener's  claim,  the  question 
whether,  under  tbe  facts  In  evidence,  his 
purchase  would  embrace  the  machinery  aj;^ 
part  of  the  realty,  might  be  troublesome;  but 
a  party  whose  only  claim  upon  the  property 
arises  from  the  levy  of  an  attachment  occu- 
pies a  different  position  In  relation  to  the  ti- 
tle. He  has  parted  with  no  value.  If  his 
levy  fails  of  Its  purpose,  he  sustains  no  loss, 
and  is  In  no  worse  position  than  he  occu- 
pied before  the  attachment  So  that  tbe  rea- 
sons for  extending  protection  to  innocent 
purchasers,  who  have  parted  with  their  mon- 
ey upon  tbe  faith  of  an  apparent  title,  do 
not  apply  to  bis  case.  In  the  absence  of 
statutory  provision  to  the  contrary,  an  at- 
tachment can  operate  only  upon  the  title 
which  tbe  defendant  actually  has  when  the 
attachment  is  made.  The  lien  of  an  attach- 
ment or  of  a  Judgment  binds  the  property  up- 
on which  It  operates  against  any  subsequent 
act  of  the  defendant,  but  It  does  not  affect 
rights  in  third  persons  outstanding  at  the 
time  It  Is  acquired.  Drake,  Attachm.  §  234; 
Savery  v.  Browning,  18  Iowa,  246;  Reed  v. 
Ownby,  44  Mo.  204;  Brown  v.  Pierce,  7  WalL 
205;  Dlx  V.  Cobb,  4  Mass.  608;  Welton  v. 
Tlzzard,  15  Iowa,  495;  Davis  v.  Owenby,  14 
Mo.  170;  Pom.  Eq.  Jur.  {{  685,  720.  By  ttie 
terms  of  our  statute  concerning  conveyances. 
Instruments  in  writing  affecting  title  to  real 
estate  do  not  take  effect  as  to  subsequent 
bona  fide  purchasers,  or  incumbrancers  by 
mortgage.  Judgment,  or  otherwise,  not  hav- 
ing notice  thereof,  until  they  are  filed  for 
record  In  the  office  of  the  recorder  of  the 
county  In  which  the  real  estate  Is  situate. 
Oen.  St.  S  215.  By  these  statutory  provi- 
sions, the  lien  of  an  attachment  would  take 
precedence  of  an  outstanding  interest  In  tbe 
land,  where  such  interest  Is  evidenced  by  an 
unrecorded  deed  or  contract  of  which  the  at- 
tachment or  Judgment  creditor  had  no  no- 
tice. The  statute  changes  a  rule  which, 
prior  to  Its  passage,  was  of  universal  appli- 
cation, BO  as  to  place  attachment  and  Judg- 
ment creditors  upon  the  same  footing  with 
purchasers  in  respect  of  land  or  a  legal  or  equi- 
table interest  therein  which  has  been  convey- 
ed, but  the  deed  not  recorded.  The  purchase 
made,  or  the  attachment  or  Judgment  lien  ac- 
quired, without  notice  of  the  unrecorded  con- 
veyance, will  prevail  against  the  outstanding 
title.  But  the  statute  stops  there.  It  makes 
no  further  innovation.  £h:cept  In  the  in- 
stance specified,  the  law  remains  as  it  was. 
Counsel  undertake  to  reason  from  that  stat- 
ute to  this  case;  but  the  attempt  is  neces- 
sarily abortive,  because  there  is  no  conceiva- 
ble analogy  between  a  case  like  this  and  one 
to  which  the  statute  was  intended  to  apply. 
The  contracts  here  related  to  personal  prop- 
erty, and  not  to  real  estate.  The  machinery 
was  shipped  by  the  intervener,  and  placed 
upon  the  land  of  the  mining  company,  for 
the  purpose  —First,  of  proving  its  fitness  for 
the  work  required  by  the  company;    and. 
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second,  if  the  expertment  sboold  be  gnccen- 
fnl,  of  selling  It  to  tbe  company.  At  the 
time  of  tbe  attachment,  there  had  been  no 
sale  to  the  company.  The  intervener  had 
never  parted  with  ita  title,  even  conditional- 
ly. Unta  a  sale  should  be  completed,  the 
machinery  remained  personal  property.  As 
between  the  parties.  It  Is  Immaterial  how 
firmly  It  was  af&xed  to  the  land;  It  became 
no  part  of  the  real  estate;  and  the  plalntlfC, 
as  an  attaching  creditor,  stood  npon  precise- 
ly the  same  footing  with  bis  debtor.  His  lien 
embraced  the  Interest  of  bis  debtor  in  the 
attached  property,  and  nothing  more. 

Entertaining  these  views,  we  deem  it  un- 
necessary to  go  into  an  Investigation  of  the 
law  of  fixtures.  In  so  far  as  the  plaintiff 
is  concerned,  the  concentrator  was  not  a  fix- 
tare,  and  his  attachment  of  the  real  estate 
did  not  inclad«  it 

The  question  whether,  at  the  time  of  the 
levy,  the  plaintiff  bad  notice  of  tbe  inter- 
vener's rights.  Is  of  no  importance.  His  own 
testimony  seems  to  Indicate  that  he  bad,  at 
least,  snfllclent  notice  to  put  him  upon  in- 
quiry; but  the  extent  of  tbe  right  which  be 
acquired  by  his  attachment  is  in  no  way 
affected  by  bis  notice  or  want  of  notice. 

There  is  nothing  in  the  oblection  that  the 
intervener  bad  not  complied  with  the  re- 
quirements of  the  statute  concerning  for^gn 
corporations  which  calls  for  any  extended 
cimslderatlon.  The  statute  prescribes  cer- 
tain conditions  upon  which  a  foreign  corpo- 
ration may  do  business  in  this  state;  but 
this  single  transaction  wtth  the  Emmons 
Hinlng  Comiwny  was  not  doing  business  In 
this  state  within  tbe  meaning  of  the  law,  nei- 
ther was  the  filing  of  tlie  petition  in  inter- 
vention. Tbbor  T.  Manufacturing  Co.,  U 
Colo.  419,  18  Pac  687;  Colorado  Iron  Works 
T.  Sierra  Grande  MIn.  Co..  IS  Colo.  499,  25 
Pac  325;  Blanufacturing  Co.  v.  Ferguson, 
113  n.  S.  727,  S  Sup.  Ct  780. 

Taken  as  a  whole,  tbe  findings  of  tbe  court 
were  erroneous,  and  tbe  Judgment  based  up- 
on them  must  be  reversed.     Reversed. 


BMTTH  V.  LYN0H.1 
(Court  of  Appeals  of  Colorado.     Jan.  18,  1896.) 
PowBR  o»  Attobmbt  —  PsrwoiPAi.  A»D  AaaTPi  — 

OATIFICATIOSr— SoaSTTlmP— COSSIDBBATIOIt 

— Plsadiko  and  FRoor— Vbrdiot. 

1.  A  power  of  attorney  to  act  for  tbe  prin- 
cipal in  all  matters  pertalninK  to  the  appoint- 
ment of  a  receiver  for  a  corporation,  "and  In 
all  other  matters  connected  with  the  afFairs  of 
•aid  company  in  which  I  have  an  interest  aa  a 
stockholder,  does  not  anthorize  the  attorney  to 
sign  his  principal's  name  as  sarety  on  a  bond 
to  release  the  corporate  property  from  attach- 
ment in  a  salt  not  commenced  or  contemplated 
at  the  time  tbe  power  is  given. 

2.  Under  a  complaint  which  alleged  merely 
the  due  execution  and  delivery  of  the  bond-  sued 
on,  it  could  be  shown  that  a  party  whose  name 
had  been  affixed  to  the  bond  as  surety  by  an- 
other without  authority  ratified  the  signature. 

*  Behearing  denied  February  10,  1890. 


8.  Where  one  assuming  to  act  as  ss<>nt. 
without  authority,  signs  another's  name  aa  sure- 
ty on  a  bond  concurrently  with  its  execution  by 
the  principal,  a  subsequent  ratification  will  bind 
the  person  whose  name  is  so  signed,  without 
any  other  consideration  than  that  Inuring  to  the 
princiiMil  at  the  time  the  bond  was  executed. 

4.  Where  one  assuming  to  act  aa  agent, 
without  anthority,  sigub  another's  name  as  rore- 
ty  on  a  bond  for  the  release  of  an  attachment, 
mere  silence  on  the  part  of  the  person  wlioae 
name  is  so  signed,  after  receiving  information 
of  the  act  after  the  property  is  released,  ig  not 
of  Itself  a  ratification,  since  his  failure  to  repu- 
diate works  no  injury  tc  the  obligee  in  tbe  bond. 

5.  Since  a  bond  for  tbe  release  of  an  attach- 
ment need  not  be  under  seal,  a  parol  ratification 
thereof  is  sufficient,  though  the  bond  was  in 
fact  executed  under  seal. 

6.  In  an  action  on  a  bond  to  which  defend- 
ant's name  was  signed  as  surety  by  one  asram- 
Ing  to  act  as  agent,  without  any  authority,  an  ia- 
stmctiott  that  the  alleged  ratification  by  de- 
fendant must  have  been  made  with  full  knowl- 
edge of  all  the  material  facta  is  rendered  erro- 
neous by  adding,  "or  with  such  knowledge  as 
he  would  with  rtasonable  diligence  have  ob- 
tained"; as  defendant  was  not  obliged  to  make 
inquiries. 

7.  In  an  action  on  a  bond  to  recover  tbe 
amount  of  a  judgment,  which  exceeds  the  pen- 
alty of  the  bond,  if  the  jury  return  a  verdict  for 
a  sum  less  than  the  penalty  they  should  be  sent 
back  with  instructions  to  find  either  a  verdict  for 
the  amount  of  the  penalty  or  for  defendant 

Appeal  from  district  court.  El  Paso  county. 

Action  by  J.  Thomas  Lynch  against  Ed- 
ward Ferris  and  Clement  B.  Smyth  on  a 
bond.  From  a  Judgmeqt  for  plaintiff,  de- 
fendant Smyth  appeals.     Reversed. 

Tbe  River  &  Bail  Electric  Company  was 
doing  business  In  1889  and  the  early  part  of 
1890  in  Colorado  Springs.  Tbe  dissensions 
among  the  parties  Interested  in  the  company, 
and  business  reverses,  led  to  a  litigation,  out 
of  which  the  present  suit  sprung.  The  dis- 
agreement respecting  the  management  of  the 
corporate  affairs  bred  a  purpose  on  tbe  part 
of  the  stockliolders  to  start  proceedings  for 
the  appointment  of  a  receiver.  Clement  B. 
Smyth,  the  present  appellant,  lived  in  Dela- 
ware, and  was  a  large  stockholder  in  tbe 
company.  One  of  the  principal  {leraons  en- 
gaged In  the  management  of  the  company's 
business  was  Edward  Ferris,  who  appears  to 
have  been  looking  after  Smyth's  Interests  In 
tbe  company  in  Colorado.  In  evident  prepa- 
ration for  tbe  contemplated  suit  for  the  ap- 
pointment of  a  receiver,  Smyth  executed  a 
power  of  attorney  to  Ferris  for  certain  spe- 
cific purposes.  In  the  following  terms:  "My 
true  and  lawful  attorney,  for  me  and  in  my 
name,  to  act  fully  for  me  in  all  matters  per- 
taining to  the  appointment  of  a  receiver  for 
the  River  &  Rail  Electric  Company,  and  In 
an  other  matters  connected  with  tbe  affairs 
of  said  company  in  which  I  have  an  Interest 
as  a  stockholder  in  said  company,  and  to 
do  all  lawful  acts  requisite  for  effecting  these 
premises,  hereby  ratifying  and  confirming 
all  that  the  said  attorney  shall  do  therein 
in  virtue  of  these  presents."  Shortly  after^ 
wards.  Lynch,  the  appellee,  brought  salt 
against  the  Rail  &  Electric  Company  to  re- 
cover money  which  he  had  advanced  to  fur 
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ther  Its  operations.  In  some  manner,  wblcli 
is  not  tuMy  disclosed,  and  which  It  wonid  be 
needless  to  state,  be  seems  to  have  been 
identlfled  with  one  Leach,  and  the  two  ap- 
pear to  have  been  opposed  to  the  other  tac- 
tion, which  was  In  the  actlTe  management 
of  the  company's  affairs.  Lynch  sued  out 
an  attadunent  In  aid  of  his  salt,  and  caused 
the  writ  to  be  levied  aa  a  large  amount  of 
personal  property  belonging  to  tbe  corpom- 
tion.  Lynch's  stiit  was  begun  on  tbe  24th 
of  February,  on  which  day  the  writ  was  lev- 
ied. On  the  2Qth,  the  company  undertook  to 
execute  a  bond  to  release  tbe  pn^erty.  In 
terms  tbe  bond  provided  that  if  the  plalntltC 
should  recover  'ludgment,  and  the  attach- 
ment be  not  dissolved,  and  the  defendant 
company  pay  Lynch  whatever  judgment  he 
might  recover,  tbe  undertaking  should  be 
void.  This  bond  was  executed  by  the  cMpo- 
ratlon  by  Metcalf,  Its  president  Metcalf 
and  Fento  signed  the  bond  as  sureties.  In 
addition  to  the  signatures  of  Metcalf  and 
Feiris,  which  were  personally  executed,  Fer- 
ris signed  Smyth's  name  to  tbe  bond,  by  him- 
self as  attorney  in  fact  For  some  reason, 
a  scndl  seal  was  attached  to  tbe  signatures 
of  the  several  parties  who  executed  aa  snre- 
tlea.  Ferris  and  Metcalf  Justified,  but  tbere 
was  no  Justification  by  Smyth's  attorney  In 
fact  There  was  no  attempt  by  the  plaintiff 
in  the  present  suit  to  establish  any  authori- 
ty to  execute  tbe  bond  for  Smyth,  except 
what  was  confMred  by  the  power  of  attoiv 
ney,  which  has  been  stated.  Ferris  was  not 
otherwise  Smyth's  agent  nor  had  he,  by 
parol  designation  or  by  written  authority, 
any  xtower  to  act  on  Smyth's  behalf.  Mat- 
ters stood  in  this  way  until  consldenibly  la- 
ter In  tbe  year  of  1890.  It  is  conceded  Smyth 
had  no  knowledge  of  the  execution  of  the 
bond,  at  the  time  it  was  given,  nor,  in  any 
event,  for  two  or  three  months  after.  Tbere 
is  a  controversy  respecting  the  exact  time  at 
which  Information  respecting  the  bond  first 
came  to  Smyth.  Ferris,  tbe  agent  was  una- 
ble to  state  when  be  first  spoke  to  Smyth 
about  it  Lynch  gave  testimony  tending  to 
show  a  statement  to  Smyth  respecting  it  in 
April  or  May,  1890.  This,  Smyth  absolutely 
denies.  He  denies  ever  having  had  any  con- 
versation such  as  Lynch  testified  to,  and  de- 
nies any  conversation  witfa  Lynch  atjout  it 
at  that  or  any  other  time.  He  does  state, 
however,  that  he  acquired  knowledge  of  tbe 
giving  of  the  bond  in  the  fMlowlng  fall,  on 
his  return  from  Europe,  The  knowledge 
which  he  obtained  did  not  go  so  far  as  to  ad- 
vise blm  of  the  character,  the  form,  or  the 
terms  of  the  obligation,  not  of  any  facts 
which  would  give  him  much  exact  Informa- 
tion  about  the  instrument  other  than  the 
general  fact  that  his  name  had  been  signed 
to  some  bond  which  had  been  given  in  the 
couTSS  of  the  UtigatlOB  about  the  company's 
afCaln.  I^nch  btmself  In  no  way  testified 
to  any  fiict  tending  to  sbow  that  he  gave 
Suiyth   any  other  knowledge  than  such  as 


would  be  furnished  by  fbe  general  fact  of 
the  fficecution  of  a  bond  In  Smyth's  name.  It 
would  appeal  that  tbe  contemplated  suit  for 
tbe  appointment  of  a  receiver  had  been  start- 
ed by  Smyth,  wherein  an  injunction  was 
given,  which  led  to  some  correspondence  be- 
tvraea  the  parties  as  to  the  probable  results 
of  the  failure  of  that  particular  litigation. 
Smyth  seems  to  have  been  Informed,  by  a 
letter  from  Ferris,  that  If  the  injunction  was 
dissolved  it  might  be  necessary  to  give  a 
fiarthcomlng  bond  In  the  attachment  suit 
against  the  company.  In  this  letter,  how- 
ever, Ferris  gave  no  Intimation  that  It  would 
be  necessary  for  Smyth  to  sign  it,  or  that  he 
CMitemplated  affixing  his  name  to  any  such 
bond  or  undertaking  If  It  should  be  given. 
On  the  19th  of  May,  1890,  Lynch's  attach- 
ment suit  went  to  judgment  against  the 
company  In  the  sum  of  $11,896.35  and  costs, 
$24.60.  It  was  appealed,  and  went  through 
various  vicissitudes,  but  was  ultimately  af- 
firmed for  the  full  sum  of  the  original  recov- 
ery. It  was  not  paid,  and  thereupon  I<ynch 
brougbt  this  suit  on  the  bond  against  Ferris 
and  Smyth  to  recover  $14,824.50,  with  Interv 
est  from  June  5,  1893,  at  8  per  cent  on  tbe 
amount  of  the  original  recovery.  It  is  thus 
apparent  the  judgment  to  which  Lynch  was 
entitled  against  these  bondsmen  was  the  full 
amount  of  the  penalty  named  in  the  bond. 
The  case  want  to  trial,  and  the  Jury  found  a 
verdict  for  the  plaintiff,  and  assessed  his 
damages  at  912,250.  Whereupon  an  appeal 
was  prosecuted  to  this  court  from  that  Judg- 
ment 

Bogera,  Outhbert  &  EUla,  for  appellant  B. 
D.  Thompson  and  Lunt  AmM  *  Brooks,  for 

appellee. 

BISSBLL,  J.  {aft«r  stating  the  facts).  The 
first  thing  to  be  settled  is  Smyth's  status 
with  reference  to  the  bond.  His  signature 
was  afiixed  by  Ferris,  who  assumed  to  act 
as  his  agent  If  Ferris  bad  authority,  no 
question  could  arise  respecting  Smyth's  re- 
sponslUUty  In  the  aspect  which  the  case 
assumes  oa  this  appeal,  it  must  be  conceded 
Ferris  was  without  the  speciflc  designation 
of  authority  requisite  t©  the  execution  of  this 
particular  mstmment.  The  appellee  cannot 
insist  on  it  ^ecause  the  court  instructed  the 
Jury  that  the  power  of  attorney  did  not  au- 
thorize him  lo  sign  the  undertaking.  The 
appellee  took  no  exception  to  this  instruc- 
tion, and  no  question  respecting  it  is  pre- 
sented to  this  court  on  any  error  assigned  by 
him.  On  the  case  as  made,  It  must  be  as- 
sumed the  lettor  did  not  grant  the  authority. 
By  its  terms,  Ferris  was  authorized  to  act 
with  reference  *o  all  matters  pertaining  to 
the  aptwintment  of  a  receiver  for  the  com- 
pany. This  language  can  in  no  manner  be 
construed  to  autttorlse  the  execution  of  the 
undertaking  sued  on.  Tbe  letter  of  attorney 
contains  a  general  clause,  authorizing  Ferris 
to  act  in  all  other  matters  affecting  Smyth's 
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Interesti?  as  a  stockbolder  In  the  company. 
According  to  the  usual  canon  of  construc- 
tion, tbese  general  words  are  limited  and  con- 
trolled by  tbe  terms  in  which  the  specific 
authority  is  granted.  Billings  ▼.  Morrow,  7 
Cal.  171.  At  the  time  the  power  was  exe- 
cuted and  sent,  Lynch's  suit  tiad  not  been 
commenced,  nor  is  there  anyttUng  In  the  rec- 
ord to  show  that  such  a  suit  was  In  contem- 
plation. The  disagreement  among  the  par- 
ties Interested  in  the  company  had  undoubt- 
edly led  up  to  some  negotiations  and  discus- 
sions respecting  the  commencement  of  a  suit 
by  the  stockholders  for  the  appointment  of  a 
receiver,  whereby  their  Interests  were  to  be 
protected.  The  letter  of  attorney  was  with 
reference  to  this  specific  matter,  and  the  gen- 
eral clause  must  be  taken  to  have  refer- 
ence only  to  matters  which  would  nat- 
urally and  incidentally  arise  in  the  prosecu- 
tion of  such  proceedings.  We  do  not  think 
the  court  erred  when  it  instructed  the  Jury 
that  Ferris  was  not  authorized  by  the  power 
to  execute  the  undertaking.  Since  this  is 
our  conclusion  respecting  the  only  written 
authority  produced,  the  next  Inquiry  is 
whether  there  is  any  proof  of  another  ap- 
pointment by  Smyth  whereby  Ferris  acquired 
the  right  to  act  There  Is  no  pretense  of  an 
antecedent  grant  of  authority,  and  if  Smyth 
is  in  any  way  to  be  holden  It  most  be  by 
the  application  of  some  other  recognized 
principle  embraced  in  the  law  of  agency. 
The  only  possible  doctrine  which  at  all  af- 
fects the  question  is  that  of  ratification.  The 
appellee  seeks  to  invoke  this  very  thoroughly 
settled  rule,  and  thereby  bind  Smyth  by  Fer- 
ris' act  The  evidence  touching  this  matter 
lies  within  a  narrow  compass,  and  is  easily 
stated.  There  is  no  pretense  of  an  express 
ratification.  Of  this  no  one  speaks.  There 
Is  no  testimony  tending  to  show  that  Smyth 
at  any  time,  either  with  or  without  knowl- 
edge of  the  execution  of  the  Instrument,  as- 
sented to  It  agreed  to  be  bound  by  It  or  by 
act  or  express  words  adopted  what  his  as- 
sumed agent  did.  The  whole  contention  re- 
specting the  ratification  by  Smyth  rests  on  his 
silence  and  failure  to  repudiate  his  agent's 
act  Whether,  so  far  as  Lynch  was  con- 
cerned, he  was  called  on  to  a6t  definitely,  is 
a  matter  about  which  we  shall  speak  farther. 
According  to  Lynch's  own  testimony,  when 
he  first  told  Smyth  that  be  was  on  the  un- 
dertaking, Smyth  neither  repudiated  the  act 
nor  adopted  It  Lynch,  according  to  his  tes- 
timony, had  some  conversation  with  Smyth 
about  their  controversy,  but  he  does  not  con- 
tend that  he  made  any  attempt  to  particular- 
ize the  bond,  the  suit  in  which  it  was  given, 
or  relate  its  terms  and  substance.  There  Is 
possibly  some  room  for  argument  on  the 
query  whether  what  Smyth  said,  if  the  Jury 
accepted  Lyuch's  version  of  the  conversa- 
tion, indicated  a  knowledge  on  his  part  of 
what  had  been  done  and  an  intention  to 
adopt  it  but  the  general  verdict  under  the 
Instructions  given  do  not  resolve  the  ques- 


tion. It  will  bA  remembered,  Smyth  denied 
this  entire  conversation.  He  concedes  some 
general  Information  about  the  bond  came  to 
him  in  the  fall,  on  his  return  from  Europe 
Whether  this  was  full  enongh  to  advise  him 
of  the  terms  of  the  Instrument,  the  extent 
or  character  of  his  liability,  or  the  person  or 
persons  to  be  affected  by  It  in  no  way  trans- 
pires At  ail  events,  Smyth  did  not  there- 
after Inform  Lynch,  or  anybody  else  interest- 
ed, that  he  would  not  be  bound  by  what 
Ferris  had  done.  This  Is  the  ratification  bj 
which  it  is  sought  to  make  Smyth  liable.  As 
the  case  now  stands,  it  Is  a  ratification  by 
silence.  In  so  far  as  they  are  necessarily  In- 
cluded In  the  verdict  It  must  be  conceded  the 
Jury  settled  the  questions  of  fact  involved  in 
this  Inquiry  against  the  appellant.  We  shall 
not  undertake  to  disagree  with  the  jury,  or 
BO  largely  discuss  the  evidence  respecting  It 
as  to  Indicate  our  opinion  on  the  matter. 
There  would  be  a  manifest  impropriety  in 
proceeding  otherwise,  because  the  case  must, 
under  our  conclusions,  be  again  submitted  to 
the  learned  court  and  a  Jury,  whose  province 
It  is  to  pass  on  these  questions.  Recognizing 
the  legitimacy  of  this  restriction,  we  shall 
proceed  as  cautiously  as  may  be  with  what- 
ever discussions  involve  qnestions  of  fact 
Since  the  case  goes  back  for  another  trial,  we 
are  obligated  to  express  our  opinion  respect- 
ing much  which  has  been  presented  on  this 
appeal,  because  similar  questions  will  arise 
on  the  subsequent  trial,  and  It  is  important 
the  law  be  correctly  stated  to  the  Jury,  whose 
conclusions  on  the  facts  can  then  be  accepted 
as  determinative  of  the  rights  of  the  parties. 
The  evidence  on  the  subject  of  the  ratifica- 
tion was  frequently  objected  to,  and  the  po- 
sition is  taken  that  it  was  inadmissible  wi- 
der the  pleadings.  The  action  was  dlrectl; 
on  tlie  bond.  The  complaint  averred  the 
execution  and  delivery  of  the  instrument  as- 
signed the  breach  In  apt  terms,  and  prayed 
the  appropriate  Judgment.  The  objection 
is  put  on  the  alleged  necessity  to  aver  a 
ratification,  if  the  plaintiff  relies  on  such 
proof  to  maintain  his  cause  of  action.  This 
does  not  seem  to  be  the  law.  The  execution 
may  be  proved  in  either  way,  and  the  one  is 
as  effectual  as  the  other  to  fix  a  liability  on 
the  principal.  Mining  &  Milling  Ckk  v. 
Donat  10  Colo.  629,  16  Pac.  157;  Hoyt  v. 
Thompson's  Ex'r,  19  N.  Y.  207;  Hubbard  t. 
Town  of  Willlamstown,  61  Wis.  397,  21  .\. 
W.  295.  The  circumstances  of  the  execa- 
tlon  of  the  bond  are  taken  by  the  appellant 
as  afFordlng  support  to  a  position  which 
he  assumes  as  to  the  necessity  of  a  new 
consideration  to  support  such  an  instru- 
ment We  find  no  well-considered  case 
which  would  relieve  a  surety  from  his  ob- 
ligation because  no  new  consideration  mor- 
ed  to  him  at  the  time  he  executed  the  obliga- 
tion, when  his  execution  was  concorrent 
with  that  of  the  principal  debtor.  It  is,  of 
course,  wholly  unnecessary  to  discuss  a 
class  of  cases  which  show  a  state  of  facts 
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totally  different  from  the  present  If  Smytb, 
the  surety,  Is  to  be  bonnd  In  the  present  In- 
stance because  he  has  ratified  what  his 
agent  has  assnmed  to  do  for  him,  he  must 
be  taken  to  have  done  It  at  the  time  when 
his  agent  acted,  and  under  the  conditions 
which  attended  the  performance^  The  bond 
was  executed  by  the  agent  at  the  time  the 
property  was  released  to  the  principal  debt- 
or, the  Ball  &  Electric  Company.  If  the 
release  of  the  attachment  would  furnish  a 
consideration  sufficient  to  bind  the  principal, 
and  the  advantage  to  him  was  adequate  In 
law  to  make  the  undertaking  valid,  the  same 
consideration  must  be  taken  to  itiure  to  the 
benefit  of  the  surety,  and  therefore  support 
the  contract  into  which  be  has  entered. 
This  has  been  adjudged  in  several  well-con- 
sidered cases,  and  we  find  none  to  the  con- 
trary, where  a  similar  matter  has  been  In- 
volved. Bank  v.  Warren,  15  N.  X.  577; 
Drakeley  v.  Gregg,  8  Wall.  242. 

Another  matter  must  be  discussed,  which 
would  seem  to  be  foreign  to  the  case  and 
irrelevant  to  our  conclusion;  but  the  ques- 
tion has  been  pressed  on  our  attention  In  so 
many  different  ways  as  to  lead  us  to  con- 
clude the  appellant  attaches  a  good  deal  of 
importance  to  the  proposition.  It  bears  with 
considerable  force  on  the  principal  matter 
which  we  make  the  real  basis  of  the  re- 
versaL  It  also  deserves  consideration  be- 
cause Its  elimination  will  largely  tend  to 
simplify  the  issue  on  which  the  Jury  must 
ultimately  pass,  and  relieve  the  trial  court 
of  some  difficulty.  There  is  a  very  wide  dif- 
ference between  a  ratification  which  in- 
volves some  of  the  elements  of  an  estoppel 
in  pais,  and  a  ratification  which  follows  the 
act  done,  whereby  no  injury  lias  come  to  the 
plaintiff,  who  seeks  to  recover  because  the 
other  has  ratified  what  his  agent  has  done. 
In  the  one  case,  the  fact  of  ratification  may 
be  found  by  the  Jury  because  the  principal 
has  failed  to  repudiate  on  the  receipt  of  In- 
formation of  what  his  agent  has  done.  This 
statement,  of  course,  is  subject  to  some  ex- 
ceptions. It  Is  only  given  as  a  general  prop- 
osition. In  the  other,  no  such  conclusive 
presumption  follows,  whero  there  is  an  ab- 
sence of  proof  which  shows  that  equity  and 
fair  dealing  would  fcwbld  the  defendant 
who  was  the  principal,  to  deny  his  agent's 
authority.  It  is  almost  universally  held  in- 
applicable, where  the  act  is  complete  before 
knowledge  comes  to  the  principal,  and  the 
plaintiff  la  not  shown  to  have  been  in  any 
wise  injured  by  the  principal's  failure  to 
act  Snch  a  case  presents  none  of  the  fea- 
tures which  are  essential  to  the  application 
of  the  doctrine  of  estoppel.  Breed  v.  Bank. 
4  Colo.  481;  Union  Gold  Min.  Co.  v.  Rocky 
Monntaln  Nat  Bank,  2  Colo.  ^18;  Palmer  v. 
Williams,  24  Mich.  329;  Brown  v.  Rouse, 
104  CaL  672,  38  Paa  507;  Spofford  v.  Hobbs, 
29  Me.  148.  The  present  case  falls  clearly 
within  the  line  of  these  decisions.  The  at- 
tachment was  levied,  and  the  property  seiz- 
v.43P.no.5 — 43 


ed,  on  the  24tfa  of  February.  It  was  re- 
leased, on  the  execution  of  the  bond,  the 
next  day.  The  bond  was  executed  by  two 
persons,  who  bronght  themselves  within  the 
requirements  of  the  statute,  as  householders 
and  freeholders  and  worth  the  penalty  speci- 
fied in  the  bond.  The  sheriff  was  the  officer 
authorized  to  receive  the  Instrument  and  re- 
lease the  property,  and  if  the  bond  was  not 
good  without  Smyth's  signature,  and  the 
attorney  in  fact  bad  no  right  to  sign  It  the 
sheria  himself,  with  his  bondsmen,  would 
undoubtedly  be  liable  to  the  plaintiff  in  the 
action  for  any  resulting  damages.  Lynch 
had  nothing  whatever  to  do  with  the  ac- 
ceptance of  the  bond,  the  discharge  of  the 
property,  or  the  acts  of  the  sheriff  about  it 
The  sheriff  had  a  perfect  right  to  act  ac- 
cording to  his  own  discretion,  and  Lynch's 
remedy,  if  any,  was  against  him  and  his 
bondsmen,  if  he  failed  In  the  discharge  of 
his  duty.  The  act  was  done,  and  the  prop- 
erty was  released,— and  had  been,  even  ac- 
cording to  Lynch's  own  contention,  for  some 
time  before  Smyth  received  any  information 
about  it  Under  these  cireumstances,  it  can- 
not be  successfully  contended  that  Lyncbi 
was  harmed  by  Smyth's  failure  to  infomn 
him  of  his  repudiation  of  Ferris'  act  even 
though  we  take  as  true  Lynch's  statements 
as  to  the  time  and  cireumstances  under 
which  he  informed  Smyth  about  it. 

The  resolution  of  the  principal  inquiry  Is 
in  no  manner  affected  by  the  character  of 
the  instrument  sued  on.  The  undertaidng 
is  provided  for  by  the  statute,  and  Is  to  be 
taken  by  the  officer  on  the  release  of  the 
property.  It  is  a  statutory  Instrument  au- 
thorized to  be  given  under  certain  cireum- 
stances, and  secures  to  the  debtor  certain 
privileges  respecting  the  possession  of  his 
property.  The  statute  does  not  provide  for 
the  execution  of  these  undertakings  under 
seal.  In  this  state,  a  seal  Is  unnecessary  to 
the  execution  of  any  Instrument  by  whicb 
the  title  to  property  is  transferred,  or  where- 
in imrties  contract  with  others.  Seals  were 
essential  at  the  common  law  to  the  due  exe- 
cution of  divers  instruments,  and  many  re- 
fined distinctions  were  based  on  this  fact  in 
resolving  the  matter  of  the  liability  of  par- 
ties on  contracts  Into  which  they  had  en- 
tered. A  specialty  could  not  be  declared  on, 
like  a  parol  contract  and  ttxe  matter  of 
consideration  was  solemnly  imported  because 
the  seal  had  been  affixed.  Because  of  these 
and  many  other  differences  between  special- 
ties and  parol  contracts,  the  pleader  was 
bound  to  specify  these  distinctions,  and, 
when  he  declared  on  a  parol  contract  could 
not  recover  on  proof  of  a  specialty.  The 
converse  rule  was  of  equal  force.  This  led 
to  the  establishment  of  a  collateral  doctrine, 
wliich  is  undoubtedly  supported  by  many 
of  the  earlier  cases,  to  wit  that  a  sealed  in- 
strument cannot  be  ratified  except  by  a  pa- 
per of  equal  solemnity,  and  bearing  the  seal 
of  the  Individual  who  ratifies  it    The  tendca- 
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cy  of  modem  times  bas  been  to  depart  from 
this  doctrine,  and  a  very  large  number  of 
cases  can  be  found  In  tbe  books  -which  hold 
the  seal  wholly  unnecessary,  both  In  those 
cases  where  a  seal  Is  not  required  and  in 
those  cases  where  a  seal  must  be  affixed  to 
the  instrument  to  make  it  valid.  Under  the 
first  line  of  decisions,  even  though  a  seal  was 
essential  to  the  validity  of  the  undertaking, 
the  ratification  may  be  by  parol,  and  the 
principal  bound  as  effectually  as  If  his  ratifi- 
cation had  been  by  a  sealed  Instrument. 
Nearly  all  agree  that,  where  the  Instrument 
need  not  have  been  originally  under  seal  to 
be  valid,  a  parol  ratification  is  good  as  to  the 
sealed  instrument.  Ingraham  v.  Edwards, 
64  IlL  526;  Lawrence  v.  Taylor,  6  Hill,  107; 
Hammond  v.  Hannln,  21  Mich.  374;  Hol- 
brook  y.  Chamberlin,  116  Mass.  155;  Peine 
V.  Weber,  47  lU.  41;  Drumreght  v.  Philpot, 
16  Ga.  424;  McDonald  v.  Eggleston,  26  Vt 
154.  The  more  liberal  doctrine  commends 
Itself  to  our  consideration.  Tbe  policy  of  our 
astate  has  resulted  in  the  abolishment  of 
«eals.  They  are  no  longer  necessary  to  the 
"validity  of  any  contract  between  parties. 
The  statute  which  provides  for  the  release 
of  attached  property  permits  the  undertak- 
ing to  be  executed  without  a  seal.  The  fact 
that  the  agent  undertook  to  affix  a  seal  to 
this  document  neither  adds  to  its  force  nor 
In  any  manner  afFects  its  validity.  To  hold 
the  principal  must  execute  a  sealed  instru- 
ment to  ratify  what  was  perfectly  valid  with- 
out one  is  to  establish  a  rule  which  seems  to 
be  destitute  of  any  good  reason  on  which  to 
base  it,  and  a  rule  which  is  altogether  too 
technical  for  this  age  and  for  modern  times. 
We  therefore  conclude,  as  a  matter  of  law. 
If  a  ratification  may  be  found  from  the  facts 
proved,  it  will  be  quite  as  efTectual  as  though 
there  had  been  an  express  adoption  of  the 
agent's  act  over  the  seal  of  the  principal. 

This  brings  ns  to  the  troublesome  in- 
.quiry  whether  this  ratification  was  satisfac- 
torily established  and  the  jury  were  duly 
instructed  respecting  their  duty  in  the  prem- 
ises. We  are  somewhat  restrained  in  the 
argument  by  our  purpose  not  to  overstep  the 
boundaries  we  have  set  in  the  discussion  of 
the  evidence,  that  neither  the  parties  nor  the 
court  may  be  embarrassed  by  the  expression 
of  our  personal  views.  Whoever  seeks  to  en- 
force a  contract  executed  by  an  unauthorized 
agent  is  bound  to  prove  a  ratifleatlon,  with 
full  knowledge  of  all  the  material  facts  at- 
tending the  transaction.  Mistake,  ignorance, 
or  misapprehension  of  any  of  the  essential 
matters  will  relieve  the  alleged  principal  of 
any  resiMuslbility.  In  these  cases,  the  law 
lays  the  same  burden  of  proof  on  the  plain- 
tiff as  in  those  matters  of  contract  executed 
by  an  agent  who  possessed  the  requisite 
original  authority.  As,  in  the  one,  he  would 
be  bound  to  establish  by  satisfactory  proof 
the  existence  of  the  power,  so,  in  the  other, 
he  must  demonstrate  an  adoption,  with  full 
knowledge  of  what  has  been  done  In  bis 


name  and  on  his  behalf.  The  principal  is  on- 
der  no  obligation  to  accept  the  assumed 
agenfs  act  He  need  neither  sanction  nor 
adopt  it  The  law  Imposes  on  Um  no  duty 
to  make  inquiries  about  It  Where  there  is 
no  legal  obligation,  the  question  of  negli- 
gence or  diligence  is  of  no  Importance.  Who- 
ever, therefore,  relies  on  a  ratification,  is 
obliged  to  show  it  was  made  under  drcom- 
stances  which  In  law  will  bind  the  principal 
The  duty  of  making  inquiries  and  ascer- 
taining what  has  been  done  is  not  cast  on 
the  one  who  is  under  no  legal  obligation  to 
take  on  himself  the  responsibility,  but  it 
rests  with  tfie  party  who  would  gain  a  bene- 
fit by.  the  enforcement  of  the  contract  Tbe 
requisite  information  is  Justly  assumed  to 
be  within  the  reach  and  control  of  him  for 
whose  advantage  the  contract  was  made. 
Concerning  these  details  the  principal  Is  pre- 
sumed to  be  a  stranger.  While  he  may  not 
close  his  eyes  to  what  is  within  his  own  con- 
trol, he  is  not  to  be  charged  because  he 
has  failed  to  make  Inquiries.  He  may  not  be 
held  because  he  was  negligent  or  because  bis 
Information  might  have  been  enlarged,  or 
his  misapprehension  corrected,  by  diligence 
to  ascertain  tbe  facts.  Combs  v.  Scott  l- 
Allen,  493;  Murray  v.  Lumber  Co.,  143  Mass. 
250,  9  N.  E.  634;  Nixon  v.  Palmer.  8  N.  Y. 
398.  This  accepted  doctrine  of  tbe  law  of 
agency  was  Ignored  by.  the  court  In  Its  in- 
structions to  the  Jury.  By  the  twelfth  in- 
struction the  Jury  were  undoubtedly  told 
they  must  believe  from  the  evidence  tliat 
Smyth's  alleged  ratification  was  made  with 
a  full  knowledge  of  all  material  facts,  but 
he  attached  a  limitation  which  destroyed  the 
force  and  effect  of  the  instruction,  and  im- 
posed a  duty  on  Smyth  which  is  not  recog- 
nized by  the  precedents.  The  court  added 
this  clause,  "or  with  such  knowledge  as  he 
could,  with  reasonable  diligence,  have  obtain- 
ed." From  this  the  jury  might  have  readily 
concluded  It  was  possible  for  Smyth,  when 
he  learned  of  the  execution  of  the  bond  in 
tbe  fall  of  1890,  to  ascertain,  by  inquiry  of 
Ferris,  or  of  Lynch,  the  fact  of  the  execu- 
tion of  the  bond,  and  all  the  circumstances 
attending  it,  and  if  they  further  concluded 
that  he  failed  to  repudiate  the  act,  and 
remained  silent  respecting  his  agenfs  au- 
thority, he  was  holden,  as  upon  proof  of  a 
ratification  with  full  knowledge.  We  must 
conclude  the  Jury  were  liable  to  be  misled 
by  this  statement  of  the  law.  The  effect  of 
it  is  apparent  Under  the  testimony,  the 
jury  could  legitimately  find  that  Smyth 
might  have  obtained  full  knowledge  of  all 
the  facts  and  circumstances  attending  tbe 
execution  of  the  bond,  its  character  and 
purport  and  the  proceedings  taken  under  It 
by  using  reasonable  diligence  In  making  in- 
quiries about  It  when  the  fact  of  the  execu- 
tion of  the  bond  was  first  brought  to  his 
attention.  Reaching  this  conclusion,  it  was 
an  easy  matter  for  them  to  find  that  Smytb 
had  ratified  bds  agent's  acts,  with  a  full 
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knowledge  of  all  the  material  factSi  Wliat- 
erer  may  have  been  his  Ignorance  or  his 
mlsapprebension,  he  could  have  obtained  full 
knowledge  by  Inquiry;  the  exercise  of  rea- 
sonable diligence  would  have  led  him  to 
make  It;  and  the  verdict  is  but  a  legitimate 
dedoctlon  from  the  findings  which  could  be 
rightfully  made  under  that  instruction.  The 
qualification  made  the  instruction  undoubt- 
edly erroneous,  and  the  verdict  may  not, 
therefore,  be  accepted  as  conclusive  on  the 
main  question  of  fact  Ratification  cannot 
be  accurately  defined,  as  a  legal  term. 
Generically,  the  word  always  expresses  the 
same  idea,  and  in  legal  effect  is  always  the 
adoption  of  the  act  of  one  who  has  assumed 
to  be  an  agoit  without  the  grant  of  an  an- 
tecedent authority.  In  its  application  to  dif- 
ferent conditions,  legal  accuracy  requires  the 
observance  of  very  wide  differences  in  the 
significance  of  the  term.  There  is  a  marked 
difference  l)etween  the  ratification  of  the 
acts  of  an  agent  possessing  a  general  author- 
ity to  represent  the  principal,  who  steps 
outside  the  usual  limits  of  his  business;  or 
the  adoption  of  what  has  been  done  by  one 
having  a  special  authority,  which  he  has  ex- 
ceeded in  the  terms  of  the  engagement  into 
which  he  entered,  which  might  otherwise 
have  been  deemed  authorized;  or  the  lia- 
bility incurred  by  the  principal  who  has 
permitted  another  to  be  misled  by  the  con- 
duct of  his  agent,  and  wlio  has  received  the 
benefits  of  the  transaction,  or  suffered  in- 
jury to  come  to  the  other,  whereby  he  is  es- 
topped; and  the  case  of  a  rattflcation  of  a 
completed  act,  performed  by  one  without  au- 
thority, where  the  failure  to  repudiate  work- 
ed no  injnry,  and  the  principal  has  not  ac- 
cepted or  received  any  t>eneflt  from  the  trans- 
action. These  distinctions  are  recognized  in 
all  the  cases,  and  wherever  different  prin- 
ciples are  apparently  expressed,  it  is  due  to 
the  application  of  the  general  rules  of  law 
governing  agency  in  their  application  to  the 
varying  conditions  represented  by  the  differ- 
ent controversies.  The  present  case,  by 
proof,  falls  entirely  within  the  limit  of  the 
class  of  cases  last  suggested.  Ferris  was 
never  authorized  by  Smyth  to  act  as  his 
agent  in  aU  business  transactions,  or  In  all 
business  transactions  of  a  particular  char- 
acter. It  is  not,  therefore,  a  case  where  an 
agent  has  overstepped  the  limits  of  an  ap- 
parent authority,  where  his  act  will  be  pre- 
sumed to  have  been  adopted  with  very  slight 
proof  of  acceptance  on  the  part  of  the  prin- 
cipaL  Neither  was  be  a  special  agent  de- 
puted to  do  a  particular  thing,  of  which  the 
one  under  investigation  might  well  be  taken 
to  be  a  part,  where  a  similar  amount  of  proof 
might  suffice  to  support  the  plaintiff's  right 
to  recover,  on  slight  evidence  of  ratification. 
Neither  is  the  case  brought  by  the  proof  at 
all  wltbln  the  limits  of  those  cases  which 
presume  ratification  from  the  silence  of  the 
principal,  after  he  has  procured  general 
knowledge  of  the  act  performed,  because  the 


one  who  has  relied  on  the  agent's  authority 
has  been  misled  to  tiis  prejudice,  and  suffered 
Injury,  liecause  of  the  principal's  failure  to 
repudiate  the  agent's  acts.  It  seems  to  be 
universally  conceded  that  the  principal  shall 
be  estopped  to  deny  the  agent's  authority,  If 
the  other  has  been  misled  to  bis  prejudice, 
or  would  sustain  injury  or  loss  of  property, 
which  otherwise  would  not  have  fallen  on 
lilm,  had  the  principal  promptly  repudiated 
the  agent's  act  The  Jury  may  never  be  told. 
In  a  case  like  the  present,  that  they  may  find 
the  act  has  been  ratified,  because  the  prin- 
cipal has  failed  to  repudiate  the  agency  with 
reasonable  promptness  after  acquiring  infor- 
mation of  the  act  It  is,  doubtless,  true,  the 
Jury  may  take  the  silence  into  consideration, 
as  a  circumstance  or  matter  of  evidence,  and 
as  part  of  the  chain  of  proof  which  the  plain- 
tiff must  produce  to  establish  the  ultimate 
fact  on  which  his  recovery  depends.  The 
principle  was  early  recognized  in  the  state, 
in  the  case  of  Union  Gold  Min.  Co.  v.  Rocky 
Mountain  Nat  Bank,  cited  supra.  The 
strength  of  the  circumstance,  the  force  and 
effect  to  be  given  to  it  always  depend  on  the 
situation  of  the  parties  at  the  time  the  in- 
formation comes,  and  the  injury  which  will 
happen  to  the  plaintiff  by  reason  of  the 
principal's  failure  to  act  School  Dlst  No.  6 
V.  Aetna  Ins.  Co.,  62  Me.  330;  Ladd  v.  HU- 
debrant  27  Wis.  135;  Bank  v.  Morley,  19 
Wis.  72;  Kerr  v.  Sharp,  83  111.  199;  De  Land 
V.  Bank,  111  IlL  323;  Craighead  v.  Peter- 
son, 72  N.  Y.  279;  HamlUi  v.  Sears,  82  N. 
Y.  327;  Railway  Co.  v.  Jay,  65  Ala.  113. 
These  and  many  other  cases  approve  the  dis- 
tinctions wtiich  have  been  stated.  Applied 
to  the  case  at  bar,  we  find  them  relevant  and 
controlling.  The  bond  was  signed  by  Ferris 
without  an  antecedent  grant  of  express  au- 
thority. It  was  neither  directiy  conferred  by 
the  power,  nor  was  it  within  the  scope  of  the 
special  authority  which  had  been  thereto- 
fore granted.  The  plaintiff,  Lynch,  parted 
with  no  right  and,  according  to  the  present 
record,  lost  no  claim,  which  he  had  pos- 
sessed by  virtue  of  the  execution  and  service 
of  his  writ,  nor  did  he,  so  far  as  the  evi- 
dence shows,  even  at  the  time  when,  as  it  is 
claimed  by  him,  he  first  informed  Smyth 
that  he  was  on  the  bond,  part  with  any  val- 
uable thing,  lose  any  existing  right,  or  suf- 
fer damage  because  of  Smyth's  failure  to  im- 
mediately repudiate  the  transaction.  Both 
of  the  other  sureties  were  then,  so  far  as  we 
Icnow,  perfectiy  solvent  The  case,  therefore, 
is  an  exception  to  the  class  of  which  King  v. 
Kea,  13  Colo.  69,  21  Pac.  1084,  U  an  example. 
The  Itond  was  given  to  the  sheriff,  under  the 
statute,  to  release  property  which  had  been 
seized  by  the  officer.  The  plaintiff  wa&  not 
an  active  party  in  procuring  the  acceptance 
of  the  bond,  nor  was  he  possessed  of  the 
right  to  except  to  the  sheriff's  action.  He 
might  hold  the  sheriff  liable  on  his  offi- 
cial security  for  any  failure  on  his  part  to 
comply  with  the  statute.    There  are-but  two  t 
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sections  of  the  Code  which  authorize  the  ex- 
ecution of  a  bond  to  relieve  a  defendant  from 
the  effects  of  the  writ  These  are  sectiona  97 
and  112  of  the  Code.  It  U  unnecessary  to 
give  an  exact  construction  of  those  sections, 
and  determine  whether,  when  a  tKind  is  giv- 
en In  the  form  and  with  the  penalty  mention- 
ed in  the  first,  it  may  be  held  operative,  aiid 
secure  to  the  defendants  the  rights  provided 
for  by  the  last.  We  prefer  not  to  enter  on  a 
discussion  of  this  question,  because  It  Is  un- 
essential to  our  conclusion.  But,  it  may  be 
suggested,  the  writ  had  been  levied,  and 
the  bond  was  given,  to  secure  the  release  of 
the  property.  The  only  person  who  could 
take  that  bond,  exercise  any  supervision 
over  it  or  discretion  about  It,  accept  or  re- 
fuse It,  approve  or  reject  the  security, 
was  the  officer  who  waa  authorized  to  take 
it,  to  wit,  the  sheriff.  In  the  absence  of 
any  statutory  authority  to  that  end,  the 
plaintiff  In  the  suit  was  remediless  to  com- 
pel the  execution  of  a  new  bond,  the  pro- 
curement of  additional  sureties,  or  in  any 
wise  to  take  advantage  of  the  default  of 
the  sheriff,  otherwise  than  by  proceeding 
against  the  officer  himself  and  his  bondsmen. 
Whether  the  plaintiff  would  have  a  remedy, 
and  what  it  might  be,  in  case  the  bond  be- 
came worthless  after  delivery,  we  do  not 
inquire.  Drake,  Attachm.  }  316a;  Wade, 
Attachm.  ${  183,  184;  People  v.  Wayne,  Cir- 
cuit Judge,  39  Mich.  15. 

Under  these  circumstances,  it  cannot  be 
successfully  urged  that  harm  came  to  Lynch 
from  Smyth's  failure  to  repudiate  Ferris' 
act,  even  though  it  be  conceded  full  knowl- 
edge came  to  Smyth  of  the  circumstances  at- 
tending the  making  of  the  Instrument.  This 
demonstrates  the  fatal  error  into  which  the 
court  fell  when  It  gave  its  first  Instruction 
to  the  Jury.  Therein  the  Jury  were  told,  If 
they  found,  from  the  evidence,  Smyth  knew 
of  the  existence  of  the  bond  shortly  after  Its 
execution,  and  thereafter  failed,  within  a 
reasonable  time,  to  give  Lynch  notice  that 
he  repudiated  Ferris'  act,  and,  by  reason  of 
this  failure,  plaintiff  was  prevented  from 
collecting  his  debt,  such  failure,— that  is,  fail- 
ure to  give  notice,— and  such  silence,  might 
be  taken  as  a  ratification  of  the  act.  The 
Instruction  Is  bad.  There  was  no  evidence 
tending  to  show  that  Lynch  lost  his  debt  be- 
cause of  Smyth's  failure  to  notify  him  that  he 
repudiated  what  Ferris  had  done.  It  Is  not 
easy  to  see  what  principle  of  good  faith  or 
fair  dealing  required  Smyth,  either  to  pursue 
his  Inquiries  to  the  extent  of  acquiring  full 
knowledge  about  It,  or  to  give  notice  to 
Lynch  that  he  would  not  be  bound.  We 
must  not  be  understood  as  holding  It  error 
for  the  court  to  receive  proof  on  this  sub- 
ject, and  submit  It  to  the  Jury  as  evidence 
which  may  be  taken  In  connection  with  the 
other  proofs  in  the  case,  and  used  as  a  basis 
for  their  finding.  We  simply  hold  that  si- 
lence may  not  be  taken  as  a  ratification. 

To  dispose  of  all  the  matters  presented  to 


our  attention,  we  need  consider  but  two  fur- 
ther matters,  which  are  relatively  unimpor- 
tant The  plaintiff  offered  in  evidence  the 
entire  record  in  the  suit  of  Smyth  v.  The  Riv- 
er and  Rail  Co.,  Leach,  aud  Stetson,  which, 
as  has  already  been  stated,  was  bmnght  to 
procure  the  appointment  of  a  receiver  of  the 
affairs  of  the  corporation.  We  are  not  quite 
able  to  understand  the  theory  on  which  this 
record  was  produced  and  offered  In  evidence. 
Appellee's  contention  seems  to  be  that,  be- 
cause In  that  case  Ferris  acted  on  behalf  of 
Smyth,  as  his  agent,  and  signed  a  bond  to 
secure  the  injunction  which  was  prayed  for, 
the  jury  were  entitled  to  take  that  circum- 
stance Into  consideration  as  an  evidence  of 
Ferris'  authority  to  execute  the  bond  hi  suit 
It  does  not  seem  to  us  to  have  been  either 
relevant  or  proper.  Ferris  was  especially  au- 
tborlxed  to  act  In  that  proceeding,  by  a  pow- 
er of  attorney  given  for  the  purpose.  What 
he  did  was  in  full  execution  of  his  authority, 
and  must  be  taken  to  have  been  falriy  with- 
in the  terms  of  the  power  granted.  Ferris' 
acts  in  this  particular  neither  tend  to  show 
an  authority  to  execute  the  present  bond, 
nor  In  any  wise  support  the  appellee's  con- 
tention that  the  act  was  ratified  by  Smyth's 
subsequent  conduct  The  other  matter  con- 
cerns the  verdict  of  the  Jury.  What  we  shall 
say  about  it  is  to  be  taken  more  as  a  guide 
to  the  court  on  the  subsequent  trial,  than 
as  an  absolute  expression  of  the  law,  or  as 
a  suggestion  that  because  of  this  error,  were 
It  the  only  one,  the  case  would  of  necessity 
be  reversed.  The  circumstances  under  which 
the  same  dlfiiculty  might  occur  In  another 
case  would  not  necessarily  constitute  error, 
though  In  all  cases  resembling  the  present 
one  the  verdict  must  necessarily  deviate 
from  the  Issue,  and  fall  to  be  an  accurate 
finding  on  the  question  which  It  presents. 
The  suit  was  on  a  bond,  to  recover  the 
amoimt  of  a  Judgment,  which  was  capable 
of  exact  proof,  and  which  was  accurately  es- 
tablished by  the  evidence.  The  principal  and 
Interest  amounted  to  more  than  the  penal- 
ty of  the  bond,  which  was  |15,000.  If  the 
plaintiff  recovered  anything,  he  was  cer- 
tainly entitled  to  recover  this  sum,  but  the 
verdict  was  for  $12,250.  This  Is  Incompre- 
hensible, and  on  no  possible  hypotheslB  did 
the  evidence  Justify  It  Such  a  departure  of 
the  verdict  from  the  Issue  has  often  be<^n  held 
fatal  to  a  Judgment    Tourtelotte  v.  Brown, 

1  Colo.  App.  408,  29  Pac  130;  Dorsett  v. 
Crow,  1  Colo.  18;  Hatch  v.  Attrill,  118  N.  T. 
383,  23  N.  B.  649;  Moody  v.  Keener,  7  Port 
(Ala,)  218;    Garland  ▼.  Davis,  4  How.  131; 

2  Thomp.  Trials,  S  2e06;  Parker's  Adm'r  v. 
Moore,  29  Mo.  218;  Robeson  v.  Miller  (Colo. 
App.)  35  Pac.  880.  The  trial  court  should  not 
have  permitted  the  verdict  for  $12,230  to 
stand.  On  the  receipt  of  It  the  Jury  ghoald 
have  been  sent  out,  and  Instructed  to  find 
a  verdict  for  the  penalty  of  the  bond  or  a 
verdict  for  the  defendant  That  was  the 
proper  place  in  which  to-  correct  the  error, 
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and  trial  coarta  should  not  hesitate  to  ^er- 
else  their  authority  in  such  matters.  In 
the  statement  preceding  the  discussion  of  this 
proposition,  we  do  not  intend  to  criticise  the 
rule,  or  In  any  manner  dissent  from  It  The 
question  which  we  desired  to  reserre  Is 
whether,  it  tliis  were  the  only  error  disclosed 
by  the  record,  It  would  operate  to  reverse  the 
case,  since  It  could  not  by  any  possibility  tend 
to  the  appellant's  prejudice.  For  the  errors 
committed  by  the  trial  court  In  instructing 
the  Jury,  this  case  will  be  reversed  and  re- 
manded.   Eeversed  and  remanded. 


WILDER  T.   CAMPBELL.   Sheriff. 
(Snpreme  Court  of  Idaho.     Jan.  SI,  18S6.) 

RBDXMPTIOII  FBOM  MORTOAOB    8aU  —  BXVBKSION 

or  TiMB. 
Mortgage  wae  foreclo«ed,  decree  of  sale 
awarded,  and  land  sold  by  virtue  thereof,  cer- 
tificate of  sale  issued  to  purchaser.  Purchaser, 
<m  expiration  of  time  allowed  for  redemption, 
demands  a  deed.  Sheriff  refuses  to  execute 
deed,  on  the  ground  that  the  legislature  has  ex- 
tended the  time  for  redemption.  Beld,  that  the 
act  of  the  legislature  extending  time  of  redemp- 
IJon  does  not  affect  aales  under  foreclosure  of 
mortgages,  where  Uie  same  were  executed  and 
recorded  prior  to  the  passage  of  the  act. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  E.  J.  Wilder  against  Frank 
Campbell,  sheriff  of  Lalsk  county.  From  a 
Judgment  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals. 

On  the  23d  day  of  April,  1803,  Oscar  Schu- 
man  and  wife  executed  a  note  and  mortgage 
to  the  Vermont  Loan  &  Trust  Company  for 
the  sum  of  $2,800.  The  note  was  due  May 
1,  1898.  It  provided  for  the  payment  of  In- 
terest annually,  at  the  rate  of  7  per  cent 
per  annum,  on  November  1st  of  each  year. 
Default  was  made  In  the  payment  of  inter- 
eat  which  was  due  November  1,  iS&i.  The 
mortgage  was  foreclosed,  a  decree  of  sale 
awarded;  and  the  land  was  sold,  by  virtue 
of  the  decree,  on  the  28th  day  of  March, 
1806,  pursuant  to  notice  theretofore  given  ac- 
cording to  law.  The  Vermont  Loan  &  Trust 
Company,  the  mortgagees,  became  the  pur- 
chasers. A  certificate  of  purchase  was  there- 
upon Issued  to  the  said  purchasers.  The  cer- 
tificate was  afterwards  sold  and  transferred 
to  the  plaintiff  herein.  On  September  30, 
1895,  the  plaintiff  returns  said  certificate  of 
purchase  to  the  sheriff,  tendering  said  sheriff 
his  fee  of  three  dollars  for  malting  a  deed, 
and  demanded  a  deed.  The  sheriff  refused 
to  make  the  deed,  because  one  year  had  not 
elai>sed  since  the  sale.  Said  Schuman  and 
wife  refused  to  surrender  said  premises  to 
this  plaintiff.  It  also  appears  that  they  are 
Insolvent  The  plaintiff  demanded  judgment 
against  the  sheriff  for  $150  damages  and 
costs  of  suit  The  defendant  demurred  to 
this  complaint  and  gave,  as  a  reason  there- 
for, that  it  does  not  state  facts  sufficient  to 


constitute  a  cause  of  action.  The  demurrer 
was  overruled  by  the  court  The  defendant 
refused  to  plead  further,  and  Judgment  was 
rendered  against  the  defendant  for  $150  and 
costs  of  suit  The  defendant  appeals  from 
this  judgment  to  this  court    Affirmed. 

S.  S.  Denning  and  Mitchell  &  Orland,  foi 
appellant  Forney,  Smith  &  Moore,  for  re- 
spondent 

MORGAN,  C.  J.  (after  stating  the  facts). 
The  only  question  presented  to  this  court  Is, 
is  the  assignee  or  purchaser  entitled  to  his 
deed  at  the  end  of  six  months  from  the  date 
of  sale,  or  must  the  mortgagor  be  allowed 
one  year  In  which  to  redeem,  under  the 
amendment  to  section  4402,  Sess.  Laws  1895, 
p.  34,  approved  March  5,  1896.  By  this 
amendment  to  section  4492  the  judgment 
debtor  or  redemptloner  is  given  one  year 
from  the  date  of  sale  within  which  to  redeem 
real  estate  sold  under  execution  or  decree  of 
foreclosure.  Under  the  law  aa  It  existed 
I»1or  to  this  amendment  section  4492  gave 
the  Judgment  debtor  only  six  months  within 
which  to  redeem  such  property.  It  is  claim- 
ed by  the  respondent  that  the  law  referred 
to  above  does  not  apply  to  mortgages  entered 
Into  before  its  passage,  and  that  in  this  case 
the  moitgagor  haa  but  six  months  in  which 
to  redeem  from  a  sale  under  a  decree,  and 
that  therefore  he  was  entitled  to  his  deed  at 
the  time  the  demand  was  made,  to  wit  on 
the  30th  day  of  September,  1895.  This 
amendment  to  the  section  not  only  affected 
the  remedy  given  to  the  mortgagee,  inas- 
much as  It  prevents  him  from  getting  the 
ownership  and  possession  of  the  mortgaged 
property  as  soon  as  he  otherwise  would  by 
the  law  which  was  in  force  at  the  time  the 
contract  was  made;  It  also  gives  the  mort- 
gagor an  equitable  estate  in  the  land  which, 
before  the  passage  of  this  act  he  did  not 
have.  In  Bronson  v.  Kinzie,  1  How.  320,  the 
supreme  court  of  the  United  States,  In  a  sim- 
ilar' case,  In  speaking  of  the  laws  of  Illinois 
passed  after  the  mortgage  In  that  case  was 
given,  says:  "As  concerns  the  law  of  Feb- 
ruary 19,  1841,  it  appears  to  the  court  not 
to  act  merely  on  the  remedy,  but  directly 
upon  the  contract  itself,  and  to  ingraft  ui>on 
It  new  conditions  Injurious  and  unjust  to  the 
mortgagee." 

It  declares  that  although  the  mortgaged 
premises  should  be  sold  under  the  decree  of 
the  court  of  chancery,  yet  that  the  equitable 
estate  of  the  mortgagor  shall  not  be  extin- 
guished, but  shall  continue  for  12  months 
after  the  sale.  If  such  rights  may  be  added 
to  the  ordinary  contract  by  subsequent  legis- 
lation. It  would  be  difficult  to  say  at  wliat 
point  they  must  stop.  The  equitable  interest 
In  the  premises  may  in  like  manner  be  con- 
ferred upon  others,  and  the  right  to  redeem 
may  be  so  prolonged  as  to  deprive  the  mort- 
gagee of  the  benefit  of  his  security,  by  ren- 
dering the  property  unsalable  for  anything 


Digitized  by 


Google 


678 


PACIFIC  REPORTER,  Vol.  43. 


(Idaba 


like  Its  yalue.  This  law  gives  to  the  mort- 
gagor an  equitable  estate  in  the  premises, 
which  he  would  not  baye  been  entitled  to  un- 
der the  original  comract,  and  these  new  in- 
terests are  directly  and  materially  In  con- 
flict with  those  which  the  mortgagee  ac- 
quired when  the  mortgage  was  made.  Such 
modification  of  a  contract  by  a  subsequent 
legislature,  without  the  consent  of  one  of 
the  parties,  unquestionably  Impairs  its  obli- 
gations, and  is  prohibited  by  the  constitution. 
In  the  case  of  Louisiana  v.  New  Orleans, 
102  U.  S.  206,  Mr.  Justice  Field,  in  dellTerlng 
the  opinion  of  the  court,  says:  "The  obliga- 
tion of  a  contract,  In  the  constitutional  sense, 
is  the  means  proyided  by  law  by  which  It 
can  be  enforced,— by  which  the  parties  can 
be  obliged  to  perform  tt.  Whatever  lesfisla- 
tlon  lessens  the  efficacy  of  these  means  im- 
pairs the  obligation.  If  It  tends  to  postpone 
or  retard  the  enforcement  of  a  contract,  the 
obligation  of  the  latter  is  to  that  ezt«it  weak- 
ened. Any  authorization  of  the  postpone- 
ment of  payment,  or  of  means  by  which  such 
postponement  may  be  efTected,  is  In  conflict 
with  the  consUtutlonal  Inhibition."  In  Green 
y.  Blddle,  8  Wheat.  84,  the  supreme  court 
of  the  United  Scates  says:  "The  objection 
to  a  law  or  the  ground  of  Its  impairing  the 
obligation  of  a  contract  can  never  depend  up- 
on the  extent  of  the  change  which  the  law 
effects  in  it  Any  deviation  from  its  terms, 
by  postponing  or  accelerating  the  period  of 
performance  which  it  prescribes,  Imposing 
conditions  not  expressed  In  the  contract,  or 
dispensing  with  the  performitnce  of  those 
which  are,  however  minute  or  apparently  Im- 
material in  their  effect  upon  the  contract  of 
the  parties,  impairs  Its  obligation.  Upon 
this  principle  it  Is  that  if  the  creditor  agrees 
with  his  debtor  to  postpone  the  day  of  pay- 
ment, or  m  any  other  way  to  change  the 
terms  of  the-  contract  without  the  consent  of 
the  surety,  the  latter  is  discharged,  although 
the  change  was  for  his  advantage."  See, 
also,  Watkins  v.  Glenn  (Kan.  Sup.)  40  Pac. 
316;  Selbert  v.  Lewis,  122  U.  S.  284,  7  Sup. 
Ct.  1190.  Sutherland  on  Statutory  Construc- 
tion, at  page  625,  has  the  following  lang^uage: 
"A  law  which  takes  from  a  mortgagee  the 
right  of  possession  until  after  foreclosure,  a 
law  postponing  the  right  to  sue  on  the  note 
or  bond  until  after  foreclosure,  extending  re- 
demption, or  shortening  redemption,  impairs 
the  obligation  of  the  contract,  and  is  within 
the  prohibition  of  the  constitution."  The 
case  of  CarglU  v.  Power,  1  Mich.  360,  is  a 
case  In  point.  The  facts  are  as  follows:  A 
mortgage  containing  a  power  of  sale  was 
given  in  January,  1847,  and  the  mortgaged 
premises  were  advertised  and  sold  under  the 
power  in  July,  1848.  Between  the  giving  of 
the  mortgage  and  the  sale,  the  law  regulat- 
ing the  time  of  redemption  by  the  mortgagor 
was  changed  from  two  years  to  one  year.  It 
was  held  that  the  law  In  existence  at  the 
time  the  mortgage  was  executed  and  deliv- 
ered was  a  part  of  a  contract,  that  the  mort- 


gagor bad  two  yean  ^rom  the  sale  to  redeem 
It,  and  that  the  law  In  force  at  the  time  the 
sale  took  place,  restricting  the  redemption  to 
one  year,  was  unconstitutional  so  Car  as  it 
respected  mortgages  In  existence  at  the  time 
the  law  took  effect  In  Edwards  v.  Kearaey, 
96  U.  S.  595,  the  court  holds:  A  remedy 
subsisting  In  a  state  when  and  where  a  con- 
tract Is  made  and  is  to  be  performed  is  a 
part  of  its  obligation,  and  any  subsequent 
law  of  a  state  which  so  affects  that  remedy 
as  to  substantially  Impair  and  lessen  the 
value  of  a  contract  is  forbidden  by  the  ccn- 
stitution  of  the  United  States,  and  is  there- 
fore void.  Further  on,  the  court  says.  In 
illustration  of  the  principle,  "That  It  Is  the 
established  law  of  North  Carolina  that  stay 
laws  are  void,  because  they  are  in  conflict 
with  the  national  constitution.  This  rollng 
is  clearly  correct  Such  laws  change  the  terms 
of  a  contract  It  impairs  Its  obligations  by 
making  It  less  valuable  to  the  creditor, 
and  It  does  this  solely  by  operating  on  the 
remedy.  The  contract  Is  not  otherwise 
toucheid  by  Uie  offending  law.  •  •  •  Let 
us  suppose  a  case.  A  party  recovers  two 
Judgments,— one  against  A.,  and  the  other 
against  B.,— each  for  the  sum  of  $1,500,  upon 
a  promissory  note.  Each  debtor  has  prop- 
erty worth  the  amount  of  the  Judgment,  and 
no  more.  The  legislature  thereafter  passes 
a  law  declaring  that  all  past  and  future  judg- 
ments shall  be  collected  In  four  equal  an- 
nual Installments.  At  the  same  time,  an- 
other law  is  passed  which  exempts  from  exe- 
cution the  debtor's  property  to  the  amount  of 
$1,5U0.  The  court  holds  the  former  law  void, 
and  the  latter  valid.  Is  not  such  a  resnlt  s 
legal  solecism?  Can  the  two  Judgments  be 
reconciled,— one  postponing  the  remedy,  and 
the  other  destroying  it?  If  it  may  exempt 
property  to  the  amount  here  in  question,  it 
may  do  so  to  any  amount  It  Is  as  regards 
the  mode  of  Impairment  we  are  considering. 
It  would  annul  the  Inhibition  of  the  consti- 
tution, and  set  at  naught  the  restrictions  it 
was  Intended  to  impose."  In  Gioenen  v. 
Schroeder,  8  Minn.  387  (Gil.  344),  the  follow- 
ing are  the  facts:  A  mortgage  was  executed 
on  the  premises  In  question  by  the  defend- 
ant and  wife,  on  the  3d  day  of  August,  1S53, 
which  was  to  pay  a  certain  sum  of  money 
in  eight  months  from  this  date.  Default  was 
made  on  the  26th  day  of  October,  1861.  The 
land  was  sold  by  virtue  of  the  power  con- 
tained In  the  mortgage,  and  purchased  by  the 
plaintiff  for  the  sum  of  $280.59.  The  proper 
certificates  were  executed  by  the  sheriff,  and, 
the  premises  no*  Deing  redeemed  by  the  1st 
day  of  November,  1862,  the  sheriff  on  tliat 
day  executed  and  delivered  to  the  plaintiff, 
as  purchaser,  a  deed  to  the  same.  On  tbe 
7th  day  of  April,  1863,  the  plaintiff  demand- 
ed possession  of  the  premises  of  the  defend- 
ant, who  refused  to  deliver  them  up.  Tbis 
action  was  brought  to  recover  the  premises. 
The  law  In  force  at  the  time  the  mcatgage 
was  given  gave  the  mortgagor  but  one  year 
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In  Trblch  to  redeem  after  sale  under  power 
and  foreclosure  by  Judgmenti  The  court 
held  that  the  act  of  March  10,  1860,  passed 
after  the  makl&g  of  the  mortgage  and  before 
the  sale  of  the  land  by  virtue  of  the  mort- 
gage, which  extended  the  time  of  redemption 
to  three  years,  did  not  apply  to  mortgages, 
executed  before  its  passage,  which  contained 
po-wers  of  sale  and  were  foreclosed  under 
them;  and  says,  further,  that:  "It  is  clear 
that  the  legislature  of  1860  had  no  power  to 
chajige  the  time  of  redemption  In  the  mort- 
gage under  consideration.  *  •  •  The  cases 
we  have  decided  under  this  law  bold  this, 
without  quallflcatlon,  and  place  It  upon  the 
ground  that  It  will  be  Impairing  the  obliga- 
tion of  a  contract  to  so  do."  These  cases, 
and  many  others  quoted  in  the  decisions 
above  referred  to,  make  It  clear  that  both 
the  supreme  court  of  the  United  States  and 
many  of  the  courts  of  last  resort  In  the  sev- 
eral states  hold  that  the  passage  of  a  law 
extending  the  time  of  redemption,  enacted 
between  the  time  of  the  making  of  the  con- 
tract embodied  in  the  mortgage  and  the  time 
of  sale  under  the  decree  of  foreclosure,  can- 
not affect  such  mortgage.  To  hold  otherwise 
would  be  to  hold  that  a  law  might  be  passed 
Impairing  the  obligation  of  contracts,  which 
Is  positively  forbidden  both  by  the  constitu- 
tion of  the  United  States  and  the  constitution 
of  our  own  state.  The  reasons  given  in  these 
various  decisions  are  abundant  a;^d  convin- 
cing. It  Is  scarcely  necessary  to  rehearse 
them  in  the  present  case.  We'  must  hold, 
therefore,  in  the  case  at  bar,  that  the  amend- 
ment to  section  4ffi2  by  the  act  of  the  legis- 
lature of  March  6,  1895  (Sess.  Laws  1895,  p. 
34).  does  not  affect  sales  under  foreclosure 
of  mortgages  where  the  mortgage  was  ex- 
ecuted and  recorded  prior'  to  the  passage  of 
the  act  The  judgment  of  the  district  court 
Is  affirmed,  with  costs  to  the  respondMit. 

BDIjIJVAN  and  HUSTON,  JJ.,  concur. 


FIKST  NAT.  BANK  OF  WAMEGO,  KAN., 
V.  SKINNER  et  al. 
(Supreme  Court  of  Idaho.     Jan.  27,  1896.) 
Actios  on  Motb — Fraud — Bosa  Fidb  Pobchasbb. 
Evidence  examined,  and  held  not  to  sus- 
tain charge  of  fraud,  or  that  plaintiff  was  not 
an  innocent  purchaser  for  value. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Bear  Lake  coun- 
ty; D.  W.  Standrod,  Judge. 

Action  by  the  First  National  Bank  of 
Wamego.  Kan.,  against  Hyrum  Sldnner  and 
Maty  Jane  Sldnner.  Judgment  for  defend- 
ants.   Plaintiff  appeals,    Beversed. 

Bobert  S.  Spence,  for  appellant  John  A. 
Basley  and  B.  B.  Chalmers,  for  respondents. 

HUSTON,  J.  This  action  Is  brought  to 
<ollect  the  amount  claimed  to  be  due  upon  a 


certain  promissory  note  executed  by  defend- 
ants, and  the  foreclosure  of  a  mortgage  giv- 
en to  secure  payment  of  said  notes.  The 
case  was  tried  to  a  jury,  and  verdict  rendered 
In  favor  of  defendants.  Judgment  entered 
thereon.  Motion  for  new  trial  overruled. 
This  appeal  is  taken  from  the  order  overrul- 
ing motion  for  new  trial,  and  from 'judgment 

The  facts,  as  shown  by  the  record,  are  sub- 
stantially as  follows:  On  or  about  the  11th 
day  of  May,  1891,  the  defendants  and  cer- 
tain other  parties  purchased  of  one  Bennett 
a  certain  stallion,  for  the  agreed  price  of  92,- 
000,  said  purchasers  giving  their  notes  there- 
for, among  which  notes  was  the  one  sued  up- 
on In  this  action.  Before  maturity,  the 
note  In  suit  was  sold  and  transferred  to  the 
plaintiff.  It  Is  contended  by  defendants  that 
there  was  fraud  In  the  Inception  of  the 
note,  and  that  such  fact  being  established 
by  the  proofs.  It  was  Incumbent  upon  the 
plaintiff  to  show  that  It  was  an  Innocent 
bolder  of  the  note,  to  wit  that  It  purchased 
the  note  for  value,  before  due,  without  no- 
tice of  fraud. 

If,  as  Is  attempted  to  be  shown  by  de- 
fendants, the  horse  was  not  as  represented, 
or  that  they  were  fraudulently  Induced  to 
purchase  him,  and  the  defendants  bad  repu- 
diated the  sale  upon  such  ground,  and  re- 
turned or  attempted  to  return  the  horse, 
their  contention  might  have  some  claim  to 
recognition;  but  to  retain  the  horse  for 
nearly  two  years,  and  then  claim  fraud  In 
the  purchase.  Is,  we  think,  an  unwarranted 
assumption.  We  might,  perhaps,  properly 
leave  the  case  here;  but  as  It  Is  contended 
by  defendants  that  plaintiff  had  notice  of 
the  fraud  claimed,  and  as  the  decision  in  this 
case  is  to  be  accepted  upon  this  point  In  oth- 
er cases,  we  will  proceed  to  consider  the 
contention  of  defendants  upon  this  question. 

Robert  Scott  testifies  as  follows  (by  deposi- 
tion): "Q.  1.  What  Is  your  name,  and  where 
do  you  reside?  A.  My  name  Is  Robert  Scott, 
and  I  reside  at  Wamego,  Kansas.  Q.  2. 
Where  did  you  reside  during  the  years  1891, 
1892,  1893,  and  1804?  A.  In  Wamego,  Kan- 
sas. Q.  3.  Are  you  acquainted  with  the 
firm  of  E.  Bennett  &  Son,  of  Topeka,  Kan- 
sas? If  so,  how  long  have  yon  known  them? 
A.  Yes.  I  have  known  them  about  fifteen 
years.  Q.  4.  Did  you,  as  cashier  of  the  First 
National  Bank  of  Wamego,  Kansas,  or  any 
of  the  officers  of  said  bank,  at  any  time  dur- 
ing the  years  1891,  1892.  1893,  and  189t,  pur- 
chase for  a  valuable  consideration,  in  the 
ordinary  course  of  business,  and  before  ma- 
turity, from  the  said  E.  Bennett  &  Son,  three 
promissory  notes,  of  wlilch  the  following  are 
copies?  [Here  follow  copies  of  the  notes  ad- 
mitted by  defendants.]  A.  Tes,  In  this  way: 
In  the  year  1891,  I,  as  cashier  of  the  said 
First  National  Bank  of  Wamego,  Kansas, 
and  before  the  maturity  of  said  notes,  receiv- 
ed said  notes  as  the  property  of  said  bank, 
they  and  a  certain  mortgage  securing  them 
being  then  and  there  Indorsed  and  delivered 
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by  E.  Bennett  &  Son  to  said  bank  as  col- 
lateral security,  and  In  the  ordinary  course 
of  buiness.  At  all  times  since,  the  said  bank 
has  been  the  owner  and  holder  of  said  notes. 
Q.  5.  From  whom  did  yon  pnrchase  the  said 
notes,  and  what  was  the  price  paid  for  them? 
A.  From  B.  Bennett  &  Son,  and  the  price 
was  as  stated  in  my  last  preceding  answer. 
Q.  6.  Have  you  ever  had  any  notice,  actual 
or  constructive,  of  any  fraud  perpetrated  by 
E.  Bennett  &  Son,  or  their  agents,  in  the  in- 
ception of  the  said  notes?  A.  None  wliat- 
ever.  Q.  7.  Did  yon,  or  any  officer  of  your 
bank,  purchase  the  said  notes  in  good  faith, 
and  are  you  the  owners  and  holders  of  the 
said  notes  at  the  present  time?  A.  The 
notes  came  into  the  possession  of  the  bank 
in  the  manner  I  have  heretofore  stated,  and 
since  the  said  time  the  said  bank  has  been, 
and  still  is,  the  owner  and  holder  of  said 
notes.  Q.  8.  Has  B.  Bennett  &  Son  any  in- 
terest In  the  said  notes  at  the  present  time, 
or  have  they  had  any  since  the  date  of 
your  pnrchase?  A.  None  whatever."  It  is 
claimed  by  defendants  that  this  evidence  Is 
insufficient  to  establish  the  purchase  of  the 
note  by  plaintiff  before  maturity,  for  a 
valuable  consideration,  without  notice  of 
fraud.  We  cannot  agree  with  this  conten- 
tion. We  can  scarcely  conceive  how  it  could 
be  more  complete.  The  evidence  of  Mr.  Scott 
was  not  only  undisputed,  but  no  attempt 
was  made  to  dispute  it.  He  was  not  even 
subjected  to  a  cross-examination.  Our  con- 
clusion, after  a  careful  examination  of  the 
record,  is  that  no  fraud  was  shown  In  the 
original  purchase,  and  the  plaintiff  is  clear- 
ly shown  to  be  an  innocent  purchaser  of  the 
note,  for  value,  without  notice.  The  Judg- 
ment of  the  district  court  is  reversed,  and 
tbe  cause  remanded  for  further  proceedings 
In  accordance  with  this  opinion. 


JOHNSON  V.  LINFORD  et  aL 

(Supreme  Court  of  Idaho.     Jan.  27,  1S96.) 

Action  by  John  P.  Johnson  against  Joseph 
Linford,  Jr.,  and  others.     Reversed. 

PER  CURIAM.  The  facts  being  the  same  in 
this  cane  as  in  the  case  of  Bank  v.  Skinner,  43 
Pac.  670,  the  judgment  of  the  district  court  is 
reverned,  and  the  cause  remanded  for  fnrtiier 
proceedings  in  accordance  with  this  opinion. 


BANK  OF  TROY,  KAN.,  v.  LINFORD  et  al. 

(Supreme  Court  of  Idaho.     Jan.  27,  1886.) 

Action  by  the  Bank  of  Troy  against  Joseph 
Linford,  Jr.,  and  otheni.  Judgment  for  defend- 
ants.    Plaintiff  appeals.     Reversed. 

PER  CURIAM.  The  only  question  In  this 
case  not  involved  in  Bank  v.  Skinner,  43  Pnc. 
679,  is  the  claim  of  defendants  that  there  was 
no  proof  of  the  corporate  character  of  plaintiff. 
The  denial  of  the  corporate  character  of  plain- 
tiff is  insufficient  in  the  answer,  and  wp  think 
the  corporate  character  of  plaintiff  is  sufficiently 


H.  S.  Hampton,  for  appellant 
Puckett,  for  respondent 


Hawley  & 


HUSTON,  J.  Plaintiff  brought  action 
against  defendant  for  damages  alleged  to 
have  been  sustained  by  plaintiff  by  reason  of 
the  wrongful  violation  by  defendant  of  a 
decree  made  and  entered  by  the  district 
court  of  Cassia  county  In  an  action  in  said 
court  concerning  certain  conflicting  claims  to 
water  rights,  to  which  action  both  plaintiff 
and  defendant  were  parties.  The  complaint 
sets  forth  tbe  decree,  the  circumstances,  and 
particular  acts  of  defendant  in  violation 
thereof,  the  nature  and  extent  of  the  damage, 
and  prays  judgment  To  this  complaint  de- 
fendant filed  a  general  demurrer  to  each 
count  and  raised  the  further  objection  that 
the  water  master  of  tbe  district  was  not  join- 
ed as  defendant  From  an  order  and  jnds- 
ment  of  the  district  court  sustaining  the  de- 
murrer, this  appeal  Is  taken.  We  have  care- 
fully examined  the  complaint  and  have  no 
hesitancy  In  saying  that  each  count  or  sub- 
division states  a  f;ood  cause  of  action.  It  is 
true  that  there  is  much  matter  In  the  corn- 


shown  in  the  record.  This  question  Is  first  rais- 
ed h^e.  The  defendants  took  no  appeal;  they 
took  no  exception.  The  judgment  of  the  dis- 
trict court  is  reversed,  and  cause  remanded  for 
further  proceedings  in  accordance  with  this 
opinion.     ~ 

On  Rehearing. 

HUSTON,  J.  This  case  was  heard  together 
with  two  others,  to  wit.  Bank  t.  Skinner,  43 
Pac  679,  and  Johnson  v.  Linford,  nbi  snpra. 
The  cases  were  heard  together.  The  facts  were 
the  same.  In  this  case  the  point  was  made  for 
the  first  time  that  the  corporate  character  of 
plaintiff  was  denied  in  the  answer,  and  was  not 
proven  upon  trial.  We  held  that  the  denial 
was  not  made  with  snflScient  directness;  that 
the  corporate  character  of  plaintiff  suffidentlr 
appearra  from  the  record.  We  see  nothing  io 
the  petition  to  change  tliis  view.  Even  were  j 
the  contention  of  counsel  correct,  it  cannot  be 
serioosly  contended  that  this  matter  affects  tlie 
substantial  rights  of  defendants.  See  Rev.  Sl  I 
Idaho,  {  423L     Petition  denied. 

MOROAN.  a  3.,  and  SULLIVAN.  J.,  con-       i 
cur. 


BOULWARB  V.  PARKE. 

(Supreme  Court  of  Idaho.    Jfuu  30,  1896.) 

Watbb  Rioht'— Actiom  vob  DlVBRSIOn — Pabtid. 

1.  Record  examined,  and  kdd,  that  com- 
plaint states  cause  of  action. 

2.  In  an  action  concerning  water  rights, 
where  it  dees  not  appear  from  the  oomplaint 
that  the  subject  of  litigation  is  within  any  water 
district  or  that  there  is  any  water  master  in 
charge  of  the  water  in  question,  a  demurrer 
based  upon  the  nonjcdnder  of  the  water  master 
is  not  well  taken. 

(SylUbus  by  the  Court) 

Appeal  from  district  court.  Cassia  county; 
C.  O.  Stockslager,  Judge. 

Action  by  Sarah  Boulware  against  William 
H.  Parke.  From  an  order,  sustaining  a  de- 
murrer to  tbe  complaint  plaintiff  appeals. 
Reversed. 
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plaint  that  might  -well  have  been  left  ont, 
but  objection  to  this  should  have  been  rais- 
ed In  another  way.  The  objection  of  non- 
Joinder  is  not  well  taken.  Non  constat,  from 
anything  In  the  complaint,  that  there  was 
either  a  water  master  or  water  district  in 
the  precinct  or  county  where  the  snbject  of 
litigation  is  situated.  Counsel,  both  In  their 
briefs  and  In  their  argnments,  raise  ques- 
tions which  we  deem  of  too  much  Impor- 
tance to  be  decided  In  a  case  which  does  not 
present  them  in  a  manner  which  would  give 
onr  decision  greater  weight  than  mere  dicta. 
The  Judgment  of  the  district  court  Is  revers- 
ed, and  cause  remanded,  for  further  proceed- 
ings In  accordance  with  this  opinion.  Costs 
to  appellant. 

MOBOAl«.  a  J.,  and  SULLIVAN,  J.,  con- 
cur. 


STEIN  T.  POGAJBTX. 
(Supreme  Court  of  Idaho.    Jan.  81,  1806.) 
Pabol  Evioenob— PaoMinoKT  Notb. 
In  the  absence  of  fraud,  accident,  or  mis- 
take, parol  evidence  of  au  oral  agreement  con- 
temporaneotuly  made  with  the  execution  of  a 
promissory  note   cannot  be  admitted  to   show 
that  sacb  note,  although  made  payable  in  money, 
was  by  anch  agreement  to  be  paid  in  work  and 
labor. 
CSyllabns  by  the  Court) 

Appeal  from  district  court,  Ada  county; 
J.  H.  Richards,  Judge. 

Action  by  C.  A.  Stein  against  John  J.  Fo- 
garty.  Judgment  for  defendant.  New  trial 
granted,  on  application  of  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Hawley  &  Puckett,  for  appellant.  J.  R. 
Wester  and  O.  E.  Jackson,  for  respondent. 

SULLIVAN.  J.  This  Is  an  action  on  a 
promissory  note.  The  answer  admits  the 
execution  of  the  note,  but  alleges,  at  the 
time  of  the  execution  of  said  note,  and  as  a 
contemporaneous  act  therewith,  the  plaintiff 
and  defendant  mutually  agreed  that  said 
note  should  be  paid  by  the  defendant  in 
work  and  labor  as  a  plumber,  at  the  usual 
rates,  and  upon  a  certain  house  in  Boise 
City,  the  property  of  plaintiff,  then  being 
constructed  by  him.  The  cause  was  tried 
by  the  court  without  a  Jury,  and  resulted  in 
a  Judgment  for  the  defendant  Thereupon 
plaintiff  moved  for  a  new  trial,  which  mo- 
tion was  granted,  and  a  new  trial  ordered. 
This  appeal  is  from  the  order  granting  a 
new  trial.  The  promissory  note  sued  on  is 
as  follows:  "$250.  Boise  City,  Idaho,  July 
Cth.  1893.  Pour  months  after  date,  for 
value  received,  I  promise  to  pay  to  the  order 
of  C.  A.  Stein  the  sum  of  two  hundred  and 
fifty  and  no  lOOths  dollars,  at  First  Nation- 
al Bank  of  Idaho,  In  Boise  City,  Idaho,  with 
Interest  at  one  per  cent,  per  month  from 
Oct.  6th,  until  paid.  Should  I  fail  to  pay 
this  note  promptly  at  maturity,  I  further 


promise  to  pay  reasonable  aOdltlonal  to  the 
amount  thereof  (principal  and  Interest),  as 
attorney's  fee,  if  suit  Is  Instituted  hereon. 
[Signed]  John  J.  Fogarty.  Due  Nov.  6th, 
1893.  No.  2,670."  The  question  Involved  In 
this  case  Is  whether  parol  evidence  of  an 
oral  agreement  made  contemporaneously 
with  a  promissory '  note  which  contains  an 
absolute  promise  to  pay  a  specified  number 
of  dollars,  at  a  specified  time,  is  admissible 
to  prove  that  such  note  was  to  have  been 
paid  In  woi^  and  labor.  It  is  a  well-settled 
principle,  based  on  public  policy,  that  parol 
contemporaneooB  evidence  is  inadmissible  to 
vary  or  contradict  the  terms  of  a  valid  writ- 
ten instrument  1  GreenL  Bv.  i  275.  In 
Porsythe  v.  Kimball,  91  U.  S.  291,  it  was 
held  that  in  the  absence  of  fraud,  accident, 
or  mistake,  the  rule  Is  the  same  in  both 
equity  and  at  law  that  parol  evidence  of  an 
oral  agreement  alleged  to  have  been  made 
contemporaneously  with  the  making  of  a 
promlssoiy  note  cannot  be  permitted  to 
vary,  qualify,  or  contradict  or  to  add  to  or 
subtract  from,  the  absolute  terms  of  snch 
promissory  note.  See,  also,  Brown  v.  Spof- 
ford,  95  U.  S.  474;  Conner  v.  Clark,  12  CaL 
168.  It  was  not  error  to  grant  a  new  trial  in 
this  case,  and  the  order  granting  the  same 
is  sustained.  Costs  of  this  appeal  are 
awarded  to  respondent 

MORGAN,  C.  J.,  and  HUSTON,  J.,  con- 
cur. 


CMJLORADO  IRON  WORKS  v. 

RIEKENBERO. 

(Supreme  (3ourt  of  Idaho.     Jan.  81,  1896.) 

Salb — Action  »or  Paicfa — Heobakic's  Libk. 

1.  Findings  of  court  examined,  and  held  to 
warrant  a  judgment  for  plaintifl. 

2.  When  materials  arc  sold  under  a  general 
sale,  without  any  reference  to  what  use  or  when 
they  are  to  be  used,  hdd  not  sufficient  to  support 
a  mectianic'a  lien  therefor. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Owyhee  comity; 
J.   H.   Richards,  Judge. 

Action  by  the  (Colorado  Iron  Works  against 
WilUam  Rlekenberg.  From  the  judgment 
plaintiff  appeals.     Modified. 

D.  D.  Williams,  for  appellant  Geo.  H. 
Stewart  and  W.  E.  Borah,  for  resirandent 

HUSTON,  J.  The  plaintiff  is  a  corporation 
engaged  in  the  manufacture  of  iron  machin- 
ery, etc,  at  Denver,  C!olo.  The  defendant 
was  one  of  four  persons  holding  a  lease  upon 
a  certain  mine  located  in  Owyhee  county, 
Idaho.  On  the  3d  of  April,  1893,  defendant 
addressed  the  following  letter  to  plaintiff: 
"De  Lamar,  Idaho,  April  3rd.  To  Oilorado 
Iron  Works,  Denver,  Colo.— Gentlemen:  Will 
please  Inform  me  if  yon  can  make  the  fol- 
lowing articles,  and  at  what  price?  2  chlori- 
nating barrels,  of  the  following  description 
and  sketch:    The  barrel  is  of  ^Inch  sheet 
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iron,  53  Inch  diameter,  and  00  inches  long, 
with  3-inch  angle  Iron,  riveted  to  ends  tor 
flanges  to  fasten  the  heads  to.  This  hull  Is 
to  be  lined  with  redwood  carefully,  and  leave 
4  heavy  pieces,  2  inches  heavier  than  the 
rest,  extend  out  in  the  liarrels  (as  shown  in 
sketch  one),  to  act  as  agitators.  The  heads 
Is  of  3-16  sheet  iron,  lined  with  3-inch  wood; 
the  wood  resessed,  as  shown  in  sketcli,  to 
fit  the  staves  of  the  hoIL  '  This  must  lie 
done  carefully  as  leaks  is  disastrous  to  gold 
chlorinating.  The  Joints  can  be  made  tight 
with  rubber  gasket,  and  bolted  together. 
The  charging  bole  in  the  barrel  is  6  inches 
wide  and  12  Inches  long,  covered  with  a 
wooden  cover,  as  shown  in  sketch;  and  this- 
cover  is  held  in  place  and  tight  by  a  band  of 
%  round  iron  around  the  barrel,  and  fasten- 
ed as  shown,  in  a  block  of  iron  2x4x6,  through 
which  two  holes  are  bored  through  them. 
The  ends  of  the  rods  are  ran  and  tightened 
with  nut  and  thread.  The  barrels  will  run 
horizontally,  as  shown  in  No.  S,  and  Is  car- 
ried by  axles  or  shafts,  which  are  keyed  Into 
flanges.  The  flanges  are  fastened  to  the 
heads  with  bolts.  The  heads  of  the  bolts 
must  be  countersunk  in  the  wood,  so  we 
can  put  sheet  rubber  or  cement  on  them,  as 
no  Iron  should  be  exposed  to  the  charge. 
The  shafts  or  axles  are  3  Inches  diameter, 
and  the  two  barrels  are  connected  together 
as  shown  in  No.  3,  and  will  run  from  8  to 
10  revolutions  per  minute.  I  therefore 
thought  to  use  a  cog  gear  4  to  1,  but  this  gear 
will  have  to  be  strong;  a  spur  wheel,  36 
inches  diameter,  4-Inch  face,  2-Inch  pitch, 
with  a  pinion,  8  inch  diameter.  The  pinlcm 
shaft  is  2%  inch  diameter,  and  4  feet  long; 
pulley  30  inches  diameter,  with  3-inch  crown- 
ed face.  This  shaft  should  have  one  collar 
with  it,  and  3  or  5  pillar  blocks.  Will  you 
please  Inform  me  if  yon  can  make  them,  how 
soon,  and  at  what  price?  We  also  want  4 
wooden  tanks;  2  of  these  is  to  be  used  as 
filter  tanks,  7  feet  diameter  and  2%  feet  high; 
and  2  tanks,  3  feet  diameter  and  6  feet  high ; 
and  at  what  price  can  you  furnish  us  3-10 
sheet  iron,  3  feet  wide  and  22  feet  long?  Of 
course,  the  riveting  we  do  here,  but  the 
holes  should  be  punched  there,  joints  to  be 
riveted  every  8  inches,— that  Is,  rivets  to  be 
8  inches  apart;  and  a  smokestack  13  inch 
diameter  and  30  feet  high,  and  one  fire  front 
for  reverbatory  furnace,  with  20-inch  by  20- 
inch  fire  door,  and  18-inch  ash  door;  the 
whole  thing  would  not  be  over  4  to  6  inches 
high;  and  6  or  8  grate  bars,  4  feet  long. 
Answer  to  the  address  of  William  Rl^en- 
berg,  De  Lamar,  Owyhee  County,  Idaho." 
To  which  letter  plaintifl!,  under  date  of  April 
10.  1893,  sent  an  answer,  giving  a  list  of 
various  articles  of  machinery,  with  prices, 
and  closing  with  the  words:  "We  shall  be 
pleased  to  enter  your  order  for  any  or  all 
of  what  you  may  require  of  the  above  list 
and  prices;"  letter  signed  by  president  of 
plaintiff  corporation.  On  April  24,  1883,  de- 
fendant sent  to  the  plaintiff  the  following 


letter:  "De  Lamar,  Idaho,  April  24,  1893 
Colorado  Iron  Works,  Denver,  Colo.— Gentle- 
men: Tours  of  the  10th  at  hand,  and  make 
and  send  me  as  soon  as  possible  the  two 
chlorinating  barrels,  as  per  specification;  2 
tanks,  8  feet  diameter,  2%  feet  deep;  1 
tank,  8  feet  diameter,  6  feet  deep;  1  3-16 
sheet  steel,  8  feet  wide,  22  feet  long;  one  of 
the  lightest  fire  fronts  as  you  have  marked 
No.  3;  8  of  the  lightest  grate  bars.  We  will 
not  want  no  stack,  as  we  have  one  here. 
I  refer  yon  to  the  Boise  City  National  Bank, 
and  wUl  Issue  a  check  for  the  amount  npon 
receipt  of  the  sUppiiig  bill.  Yours  truly, 
William  Riekenberg.  My  future  address 
will  be  William  Riekenberg,  Reynolds  Cred^, 
Owyhee  Co.,  Idaho.  Ship  freight  to  above 
address,  in  care  of  Falk-Bloch  Mer.  Co.. 
Nampa,  Idaho."  Under  date  <tf  April  19, 
1883,  plaintiff  sent  the  following  letter  to  de- 
fendant: "April  19th,  1893.  Wm.  Rieken- 
berg, Esq.,  Reynolds  Creek,  Owyhee  Co., 
Idaho — Dear  Sir:  Tour  valued  order  of  the 
14th  inst  at  band,  and  entered  for  Imme- 
diate attention.  We  have  ordered  the  wood- 
en tanks  from  the  factory  to  l>e  shipped  di- 
rect, and  will,  no  doubt,  reach  you  before  the 
barrels,  etc.  Thanidng  yon  for  the  order, 
we  remain.  Tours  very  truly,  Colorado  Iron 
Works."  The  goods  were  In  due  time  re- 
ceived, and  the  machinery,  etc.,  placed  in  a 
mill  erected  by  defendant  (but  whether  with 
the  co-operation  of  his  fellow  lessees  or  not 
does  not  appear),  upon  a  tract  or  piece  of 
government  land,  adjoining  or  adjacent  to 
the  mine  leased  as  aforesaid  to  defendant  and 
his  colessees.  On  the  22d  day  of  July,  1893, 
plaintiff  filed  a  mechanic's  lien,  under  the 
statutes  of  Idaho,  in  the  office  of  the  recorder 
of  Owyhee  county,  Idaho,  upon  the  mill 
erected  by  defendant,  or  by  defendant  and 
his  colessees,  and  descrit>ed  In  said  lien  as  Iie- 
ing  "now  on  that  certain  lot  and  parcel  of 
land  at  or  near  that  certain  quartz  mining 
claim  known  as  the  'liast  Chance,'  situated 
in  the  county  of  Owyhee  and  state  of  Idaho, 
and  being  located  In  Rooster  Comb  Mining 
district,  of  said  county  and  state,  being 
about  six  miles  in  a  westerly  direction  from 
Reynolds  stage  station,  in  said  county  and 
state." 

This  action  was  brought  to  recover  of  the 
defendant  the  amount  claimed  to  be  due  the 
plaintiff  for  said  machinery  and  supplies,  and 
to  foreclose  said  lien.  A  demurrer  was  Sled 
to  plaintifTs  complaint,  which  was  snstalned 
by  the  district  court,  which  judgment  of  tlie 
district  court  was  on  appeal  reversed  by  tills 
court  (see  Iron  Works  v.  Riekenberg,  38  Pac 
651),  and  the  case  remanded  for  trial.  There- 
after a  trial  was  had  in  the  district  court  A 
jury  was  ImjjMneled,  as  stated  by  the  court  in 
Its  findings,  "for  the  purpose  of  finding  the 
value  of  the  property  claimed  to  have  been 
sold  by  plaintiff  to  defendant."  The  jury  re- 
turned their  verdict,  fixing  the  value  of  said 
pH^erty  at  the  sum  of  $535.07.  The  court 
finds  as  facts  established  by   the  evidence 
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"that  on  the  2l8t  day  at  Jnne,  1893,  the  plain-  | 
tiff  sold  and  delivered  to  the  defendant,  at  his 
special  Instance  and  leqnest,  certain  mining 
machinery,  to  wit  [describing  It];  that  said 
sale  was  made  under  a  special  contract,  and 
according  to  coialn  plans  and  spedflcatlons, 
made  a  part  of  said  contract;  that  the  price 
agreed  to  l>e  paid  for  aaid  articleB  under  said 
contract  was  $535.07;  that  the  pordiaae  price 
has  not  been  paid."  As  conclusions  of  law, 
the  court  finds:  (1)  "That  the  plaintiff  sues 
to  recover  the  value  of  certain  personalty, 
by  reason  of  its  being  manufactured  accord- 
ing to  plans  and  specifications;  and,  all  evi- 
dence of  its  value  based  upon  its  such  plans 
and  specifications  being  stricken  out  by  plain- 
tiff's consent,  I  find  that  no  value  has  been 
proven,  and  plaintifB  Is  therefore  not  entitled 
to  recover  anything  in  this  action."  (2)  "I 
find  that  even  if  a  value  has  been  proven, 
that  plaintiff  was  not  entitled  to  a  lien  for  the 
same,  because  the  sale  was  a  general  sale, 
and  no  express  contract  was  entered  into  that 
the  same  was  furnished  for  the  particular 
mine,  mill,  or  structure  uiwn  which  the  Uen 
was  claimed." 

It  seems  to  us  there  is  an  irreconcilable  In- 
consistency between  the  findings  of  fact  by 
the  court  and  its  conclusions  of  law.  The 
jury  Impaneled  for  the  sole  purpose  of  finding 
the  value  of  the  property  found  the  same  to 
be  $535.07.  This  finding  or  verdict  is  recog- 
nized by  the  court,  and  is  followed  by  the  fur- 
ther finding  by.  the  court  "that  the  purchase 
price  hajB  not  been  paid."  These  findings  by 
the  court  and  the  Jury  were  presumably  predi- 
cated upon  the  evidence  in  the  case.  It  seems 
from  the  record  that  counsel  for  respondent 
made  a  motion  to  strike  out  all  evidence  in 
the  case  with  reference  to  the  goods  being 
manufactured  in  accordance  with  the  plans 
and  specifications,  and  that  the  Jur^  be  in- 
structed not  to  consider  It;  and  yet  the  Jury, 
by  their  verdict,  found  the  value  of  the  prop- 
erty, and  the  same  was  recognized  and  adopt- 
ed by  the  court  in  its  findings  of  fact.  While, 
pertiapa,  the  complaint  is  not  as  correctly  or 
artistically  drawn  as  might  be  desired,  we 
think  it  is  sufficient  to  support  the  verdict  of 
the  Jury  and  the  findings  of  the  court,  and  to 
entitle  the  plaintiff  to  a  Judgment  thereon. 

As  to  the  second  conclusion  of  law  by  the 
district  court:  It  does  not  appear  that,  at 
the  time  the  plaintiff  and  defendant  enter- 
ed into  the  agreement  of  purchase  and  sale  of 
the  machinery,  there  was  anything  said  or  in- 
timated as  to  where  or  for  what  purpose  the 
machinery  was  to  be  used.  It  was  a  general 
sale.  To  entitle  the  vendor  to  a  lien,  "the 
materials  must  not  only  have  been  used  in  the 
construction  of  a  building,  but  they  must  have 
been  wTumished  to  be  used  In  that  building." 
2  Jones,  Liens,  f  1327,  and  cases  dted  hi  note 
2.  "Bfat^ials  must  be  furnished  with  special 
reference  to  their  use  in  a  particular  building 
in  order  to  secure  the  protection  of  a  mechan- 
ic's Uen  law."  2  Jones,  Liens,  (  1326;  Cho- 
teau  T.  Thompson,  2  Ohio  St  11^  121.   These 


requirements  cannot,  we  think,  be  supplied  by 
construction.  We  think  the  Judgment  of  the 
district  court  should  be  modified  to  the  extent 
of  allowing  a  Judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant  for  the  value 
of  the  machinery  as  found  by  the  court  and 
Jury,  and  so  much  of  the  Judgment  of  the  dis- 
trict court  as  refuses  a  Hen  upon  the  mill  and 
macUnecy  of  defendant  is  affirmed,  with  costs 
to  appellant. 


MORGAN,  a  J., 
cur. 


and  SUIiLiTVAN,  J.,  oon- 


ATCHISON,  T.  &  S.  F.  R.  00.  ▼.  ROWH. 

(Snpreme  Court  of  Kansaa.     Feb.  8,  1896.) 

Railroad  Companies  —  Action  vob  Injdbibs  — 

Measdrb  or  Bamaoes— Unavoidablb  Acoi- 

DBNT— Assumption  or  Risk. 

1.  In  an  action  brought  by  P.  to  recover 
damagea  for  injnries  claimed  to  have  been  ens- 
tained  by  reason  of  the  negligence  of  an  employ^ 
of  the  railroad  company,  where  P.  subsequenUy 
dies  from  a  disease  not  the  result  of  such  in- 
jnry,  and  the  action  is  then  revived  and  prose- 
cuted in  the  name  of  his  administratriz,  and 
where  it  is  shown  that  such  mortal  disease  neces- 
sarily disabled  him  from  work  for  a  period  prior 
to  his  death,  the  jury  have  no  right  to  Include 
in  the  damages  awarded  the  administratrix  an 
allowance  for  loss  of  wages  during  the  period 
when  his  mortal  sickness  would  necessarily  have 
prevented  him  from  working. 

2.  In  snch  an  action  the  measure  of  dam* 
ages  after  the  death  of  the  plaintif!  renutina  the 
same  as  before,  iud  the  administratrix  Is  en- 
titled to  have  included  in  the  verdict  the  same 
allowance  for  pain  and  suffering  of  the  deceased 
as  the  original  plaintiff  would  have  been  en- 
titled to  if  made  in  his  lifetime. 

3.  The  special  findings  examined,  and  hdd 
insufficient  to  anthurize  a  jndgment  in  favor  of 
the  defendant  notwithstanding  the  general  ver- 
dict, and  that  the  injnry  to  the  plaintiff  is  not 
conclusively  shown,  either  by  the  evidence  or 
the  special  findinge,  to  have  been  the  result  ei- 
ther of  accident  jr  of  a  risk  which  the  plaintiff 
assumed. 

4.  The  Juiy  ought  to  fairly,  candidly,  and 
carefully  consider  every  qnestlon  duly  submitted 
to  them  in  the  capc;  and  where  It  can  be  said, 
from  the  special  findings  and  from  the  assess- 
ment of  damages,  that  they  have  disregarded  the 
rights  of  the  defendant,  and  purposely  made  an 
excessive  allowance  in  favor  of  the  plaintiff,  and 
have  carelessly  and  inaccurately  answered  the 
questions  submitted  to  them,  so  that  it  is  im- 
possible to  ascertain  what  their  findings  are  on 
important  issues  in  the  case,  the  verdict  should 
be  set  aside,  and  a  new  trial  had. 

(SyUabns  by  thr  Court) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  by  Jonathan  Pelton,  for  whom,  on 
his  death,  was  substituted  Cella  K.  Rowe,  ad- 
ministratrix, against  the  Atcliison,  Topeka  & 
Santa  F6  Railroad  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Tills  action  was  commenced  by  Jonathan 
Pelton  to  recover  damages  for  Injuries  re- 
ceived while  employed  by  the  raUroad  com- 
pany as  a  section  man  in  unloading  ties  from 
a  box  car,  and  piling  them  a  little  way  from 
the  track.  It  appears  that  four  or  five  men 
were  in  the  car,  taking  the  ties  out,  and  six 
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men  were  on  the  ground,  picking  them  np, 
and  placing  them  on  the  piles.  While  Pelton 
was  standing  with  bis  hack  towards  the  car, 
shoylng  a  tie  back  on  one  of  the  plies,  a  tie 
came  out  of  the  car  door  In  such  manner  that 
it  ended  over  and  struck  him  on  the  back 
part  of  the  leg  and  heel,  causing  a  severe  in- 
Jury.  Pelton's  Injury  was  received  on  the 
2d  day  of  May,  1888.  He  died  on  November 
3,  1888,  from  a  disease  of  the  kidneys  and 
bladder,  and  was  at  the  time  of  his  death 
about  63  years  old.  The  action  was  there- 
after revived  In  the  name  of  his  administra- 
trix, and  afterwards  tried  to  a  Jury,  who  ren- 
dered a  general  verdict  in  favor  of  the  plain- 
tiff for  $4,000.  The  ground  on  which  the 
plaintiff  based  her  right  to  recover  was  that 
the  tie  which  stmck  Pelton  was  negligently 
and  carelessly  thrown  out  of  the  car,  and  per- 
mitted to  fall  on  him,  without  any  warning 
having  been  given,  and  without  any  fault  on 
his  part.  Seventy-five  special  questions  were 
submitted  to  the  Jury.  Among  the  questions 
and  answers  are  the  following:  "Q.  11.  Who) 
said  employe  that  handled  this  tie  in  the  car 
was  getting  the  tie  In  position  to  put  out  of 
the  car  door,  did  said  tie  slip  or  bound  so  as 
to  get  ont  of  the  door  In  an  unusual  manner? 
A.  Yes.  Q.  12.  Was  not  the  usual  way  of 
putting  these  ties  out  of  the  car  to  extend 
one  end  out  of  the  door  of  the  car,  and  then 
slide  the  tie  so  as  to  land  it  on  the  ground? 
A.  Yes.  Q.  18.  In  trying  to  get  this  tie  that 
struck  Pelton  in  a  position  In  the  door  so  that 
it  could  be  thrown  out  in  the  usual  way  by 
sliding  it  down,  is  It  not  a  fact  that  the  tie 
fell  on  the  car  door  In  such  a  manner  as  to 
bound  or  Jump  over?  A.  Not  on  the  dOOT, 
but  on  the  skid.  Q.  14.  Was  one  John  Brlck- 
ell  the  person  In  the  car  who  was  handling 
the  tie  that  injured  said  Pelton?  A.  Yes." 
"Q.  17.  Is  it  not  a  fact  that  said  BrlckeU  ac- 
cidentally lost  control  of  the  tie,  which  pre- 
vented the  tie  from  being  landed  on  the  ground 
directly  opposite  the  car  door?  A.  Yes."  "Q. 
22.  From  what  disease  or  mortal  sickness  was 
Pelton  suffering  when  he  died?  A.  Bladder 
and  kidneys.  Q.  23.  How  long  had. he  been 
suffering  from  such  disease  before  his  death? 
A.  We  don't  know.  Q.  24.  Was  said  disease 
chronic,  and  had  he  suffered  from  it  for  some 
months  before,  so  as  to  lay  him  up  from 
work?  A.  No.  Q.  25.  What  part  of  the  time 
from  the  date  of  Pelton's  Injury  by  the  tie  to 
the  date  of  his  death  was  he  unable  to  work 
because  of  said  disease  or  sickness  other  than 
the  injury  by  the  tie?  A.  No  time.  Q.  26. 
How  many  days  was  said  Pelt(m  kept  from 
work  by  reason  of  said  injury  to  his  heel?  A. 
About  18  months,  or  468  working  days.  Q. 
27.  What  were  his  services  worth  per  day 
during  said  time?  A.  Agreed  to  $1.20."  "Q. 
29.  If  you  find  a  general  verdict  for  the  plain- 
tiff, state  what  part  thereof  is  for  the  loss  of 
personal  services  by  the  deceased.  A.  $561.- 
60  (five  hundred  and  sixty-one  dollars  and  six- 
ty cents)."  "Q.  33.  If  you  find  a  general  ver- 
dict for  the  plaintiff,  state  what  part  thereof 


is  for  pain  and  suffering.  A.  $3.43a40."  "Q. 
67.  During  the  nnlosding  of  said  ties  prior  to 
said  accident,  is  it  not  a  tact  that  they  landed 
on  the  groimd  in  different  positions?  A.  Yea. 
Q.  68.  Was  there  any  particular  method  fol- 
lowed for  sliding  the  ties  out  of  the  car  door? 
A.  No."  "Q.  60.  Did  said  ties  land  on  the 
ground  in  different  directions  and  positions? 
A.  Yes."  "Q.  62.  In  unloading  ties  from  the 
car,  did  some  end  on  the  ground,  and  then  fall 
over?  A.  Yes.  Q.  63.  Did  some  of  said  ties 
land  on  the  ground  endways  to  the  car?  A 
Yes."  "Q.  66.  In  removing  said  ties  from  the 
car,  were  some  of  them  dropped  on  the  skid 
BO  as  to  slide  or  Jump  out?  A.  Yes.  Q.  67.  How 
did  the  tie  that  hit  Pelton's  heel  land  on  the 
ground  with  reference  to  other  ties  that  hod 
previously  been  put  out  of  the  car?  A.  About 
the  same  way.  Q.  68.  Is  It  not  a  fact  that 
there  was  no  particular  place  or  position  that 
the  ties  were  landed  on  the  ground  out  of 
said  car  door?  A.  Yes."  "Q.  72.  Were  the 
men  on  the  ground  working  within  ten  or 
twelre  feet  of  said  car  door?  A.  Yes.  Q.  73. 
In  the  usual  and  ordinary  way  of  putting  ont 
said  ties,  how  close  to  said  door  could  a  per- 
son safely  stand?  A.  Eight  to  twelve  feet" 
The  defendant  moved  for  a  Judgment  in  its 
favor  on  the  special  findings  of  the  Jury,  not- 
withstanding the  general  verdict,  and  also 
moved  for  a  new  trial,  Ixith  of  which  motioni 
were  overruled. 

A.  A.  Hurd  and  Mills,  Smith  &  Hobbs,  for 
pleintifl  In  error.  J.  T.  Allenswortb  and  W. 
L.  Bailey,  for  defendant  In  error. 

ALLEN,  J.  (after  stating  the  facts).  It  is 
insisted  that  both  the  evidence  offered  at  the 
trial  and  the  findings  of  the  Jury  show  that 
the  tie  which  Injured  Pelton  was  thrown 
out  of  the  car  In  the  usual  and  ordinary  man- 
ner, which  was  known  to  Pelton,  and  that 
the  risk  of  pursuing  his  employment  as  the 
work  was  being  carried  on  was  assumed  by 
him.  The  special  questions  submitted  to  the 
Jury  at  the  request  of  counsel  for  the  rail- 
road company  were  very  artfully  drawn,  and 
some  of  the  answers  tend  to  uphold  this  con- 
tention; but,  on  a  consideration  of  all  the  find- 
ings and  all  the  evidence  on  which  they  are 
based,  we  cannot  say  that  the  risk  was  as- 
sumed by  Pelton.  There  Is  evidence  tending 
to  show  that  the  tie  which  struck  Pelton 
came  out  of  the  car  in  quite  an  unusual  man- 
ner, and  there  Is  also  evidence  tending  to 
prove  that  it  was  incumbent  on  those  who 
were  in  the  car  to  look  out,  to  some  extent  at 
least,  for  the  safety  of  the  men  on  the 
ground.  The  general  verdict  in  favor  of  the 
plaintiff  Includes  a  finding  in  her  favor  of 
every  fact  which  there  was  evidence  tending 
to  support  necessary  to  uphold  the  verdict, 
and  not  directly  negatived  by  the  special  find- 
ings. Taking  all  the  findings  together,  we 
cannot  hold  that  the  risk  was  assumed. 

It  Is  strenuously  urged  that  the  Injury  in 
this  case  was  purely  accidental,  and  that  tUa 


Digitized  by 


Google 


Kan.) 


ATCmSON,  T.  &  S.  P.  R.  CO.  v.  BOWB. 


685 


to  shoira  by  the  findings  ot  the  jury,  espe- 
cially the  seventeenth.  In  which  they  say 
that  BrickeU  accidentally  lost  control  of  the 
tie.  In  Its  ordlnaty  ose,  the  word  "acci- 
dental" does  not  necessarily  negatiye  the  idea 
of  negligence.  In  ordinary  conversation,  we 
often  speak  of  a  calamity  as  an  accident, 
wlthont  regard  to  its  cause,  and  without  con- 
sidering whether  It  was  the  result  of  negli- 
gence or  not  The  seventeenth  question  was 
not  80  framed  as  to  fairly  challenge  the  at- 
tention of  the  Jury  to  the  question  whether 
PeltoB'B  Injury  was  purely  an  accident  oc- 
earring  without  the  fault  of  any  one  or  not 
The  fifteenth  question  was  whether  Brlckell 
purposely  Injured  Pelton,  which  the  jury  an- 
swered In  the  negative.  We  think  it  clear, 
when  the  general  verdict  and  all  the  ques- 
tlons  and  answers  are  considered  together, 
that  the  Jury  regarded  Brlckell  as  negligent  In 
permitting  the  tie  to  go  out  as  it  did,  though 
he  did  not  inteud  to  injure  any  one  with  it 
The  demurrer  to  the  evidence  offered  by  the 
plalnticr,  and  the  motion  for  judgment  on  the 
special  findings,  were  properly  overruled. 

A  motion  for  a  new  trial  was  made,  upon 
the  grounds,  among  others,  that  the  special 
findings  of  the  jury  were  Inconsistent  with 
the  general  verdict  and  with  each  other,  and 
that  the  verdict  was  excessive,  contrary  to 
the  evidence,  and  given  under  the  influence 
of  passion  and  prejudice.  It  is  also  Insisted 
that,  although  the  action  for  the  Injury  sur- 
vives, the  element  of  damages  for  pain  and 
Buffering  resulting  from  it  does  not  survive, 
but  is  personal  to,  and  dies  with,  the  person 
injured.  The  case  of  Cregin  v.  Railroad  Co., 
83  N.  Y.  596,  is  Cited  In  support  of  this  con- 
tention. Although  the  statute  of  New  Tork 
under  consideration  In  that  case  Is  somewhat 
different  from  ours.  It  must  be  conceded  that 
the  reasoning  of  the  court  sustains  the  con- 
tention of  the  plalntift  in  error;  but  we  are 
not  satisfied  with  the  conclusions  reached  by 
that  court  By  our  statute,  a  cause  of  ac- 
tion for  an  injury  to  the  person  survives. 
The  court  of  appeals  of  New  York  makes  a 
dlsttnctlon  between  what  it  terms  pecuniary 
losses,  which  diminish  the  estate  which 
would  have  gone  to  the  personal  representa- 
tive, and  losses  personal  to  the  Injured  party, 
affecting  only  his  feelings.  But  Jonathan 
Pelton  had  one  entire  cause  of  action  prior 
to  the  day  of  his  death  against  the  railroad 
company.  He  had  as  full  and  complete  a 
right  to  recover  for  the  element  of  pain  and 
suffering  as  for  that  of  loos  of  wages.  If  he 
had  recovered  his  damages  In  his  lifetime, 
whatever  he  did  not  expend  before  his  death 
would  have  been  assets  belonging  to  his  es- 
tate. The  dollars  awarded  for  pain  and  suf- 
fering would  have  differed  In  no  manner 
from  those  awarded  for  loss  of  wages,  and 
would  have  been  subject  to  precisely  the 
same  rules  of  distribution.  We  think  the  en- 
tire cause  of  action  survived,  and  in  this 
view  we  are  sustained  by  the  supreme  court 


of  Illinois.  Holton  v.  Daly,  "106  Bl.  131; 
Railroad  Co.  v.  O'Connor,  119  IlL  586,  9  N.  E. 
263.  The  argument  drawn  from  decisions  as 
to  the  nature  of  the  recovery  under  section 
422  of  the  Code,  which  gives  a  cause  of  ac- 
tion where  none  existed  at  common  law,  has 
no  application  to  causes  of  action  which  are 
made  to  survive  under  section  420,  nor  those 
actions  already  begun  which  section  421  of 
the  Code  declares  shall  not  abate. 

We  find  It  extremely  dlflcult  to  harmonize 
the  various  findings  of  the  jury;  yet  if  there 
were  no  other  questions,  it  is  possible  that  in 
view  of  the  artful  manner  In  which  the  ques- 
tions were  framed,  or  the  unfairness  of  many 
of  them,  and  of  the  rule  that  the  general  ver- 
dict is  a  general  finding  In  favor  of  the 
plaintiff  on  every  material  fact  not  directly 
negatived  by  the  special  findings,  we  might 
uphold  the  verdict  But  the  jury  have  found 
that  Pelton  died  from  a  disease  of  the  kid- 
neys and  bladder.  The  evidence  shows  that 
that  disease  was  chronic,  and  must  have  con- 
tinued for  a  considerable  period  of  time.  Ac- 
cording to  the  testimony  of  one  physician,  be 
would  have  been  unable  to  work  for  several 
weeks,  months  perhaps.  In  assessing  the 
damages,  the  jury  have  allowed  full  wages 
for  every  working  day  from  the  date  of  the 
Injury  to  the  date  of  his  death,  without  any 
allowance  whatever  for  loss  of  time  occa- 
sioned by  the  mortal  disease  of  which  he 
died.  Although  the  gross  sum  allowed  for 
loss  of  time  is  not  large,  the  allowance  shows 
a  want  of  that  care  and  discrimination  on  the 
part  of  the  jury  which  they  ought  to  have 
exercised.  The  railroad  company,  clearly, 
was  not  liable  for  loss  of  time  which  Pelton 
would  Inevitably  have  sustained  from  causes 
other  than  the  Injury.  If  he  was  rendered 
unable  to  work  by  disease  In  no  manner  re- 
sulting from  it,  he  could  not  have  been  sub- 
jected to  loss  of  wages  during  that  time  by 
the  injury,  for  he  could  not  In  any  event  have 
earned  any.  The  jury  allowed  5561.60  for 
loss  of  wages.  They  also  allowed  $3,438.40 
for  pain  and  suffering.  As  the  injured  man 
lived  and  suffered  only  a  year  and  a  half, 
this  allowance  seems  very  liberal,  being  at 
the  rate  of  more  than  $2,200  per  year.  It  is 
true  that  no  definite  measure  can  possibly  ex- 
ist for  damages  of  this  kind.  No  one  can 
say  just -how  severely  another  has  suffered, 
nor  just  how  much  money  would  be  an  equiv- 
alent for  that  suffering.  A  comparison  of 
the  allowances  made  In  other  cases  with  the 
verdict  In  this  Impresses  us  that  It  is  very 
liberal;  and  when  taken  In  connection  with 
the  indiscriminating  allowance  for  loss  of 
time,  and  the  somewhat  careless  and  confilct- 
Ing  answers  to  special  questions,  we  are 
forced  to  the  conclusion  that  the  jury  have 
failed  to  give  this  case  that  fair  and  candid 
consideration  It  demanded,  and  that  a  new 
trial  should  be  awarded.  The  judgment  Is 
reversed,  and  a  new  trial  ordered.  All  the 
justices  concurring. 
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lOJNA  SAY.  BANE  t.  BLAIR  et  at 

(Snpreme  Court  of  Kansas.     Feb.  8,  1806.) 

Appeal — Partibs—  Fohbcloscrb  Balb— I>rAD>- 
qCATK  Priob. 

1.  Wnhile  the  judgment  debtors  are  ordi- 
narily neceesaiy  parties  in  this  court  to  a  rcTiew 
of  the  rulings  of  the  district  court  confirming 
or  setting  aside  a  sale  of  lands  under  a  decree 
of  foreclosure,  where  the  sale  is  for  a  grossly 
inadequate  price,  "nd  one  of  the  plaintifCs  in  er- 
ror offers  to  bid  many  times  the  amount  for 
which  the  land  waD  sold,  and  the  sale  was  made 
prior  to  the  passage  of  the  act  of  1893  known 
as  the  "Redemption  Law,"  so  that  it  can  be 
clearly  seen  that  no  injury  can  result  to  the 
judgment  debtors,— the  rulmes  of  the  district 
court  may  be  reviewed  without  their  having 
been  made  parties. 

2.  Where  lands  are  sold  at  sheriffs  sale  for 
a  price  so  grossly  inadequate  as  to  be  little  more 
than  a  nominal  consideration,  a  very  slight  addi- 
tional circumstance  indicative  of  bad  faith  on 
the  part  of  the  purchaser,  or  of  a  combination 
among  bidders,  will  be  sufficient  ground  for  set- 
ting aside  the  sale. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Rice  connty;  J. 
H.  Bailey,  Judge. 

In  an  action  to  foreclose  a  mortgage,  after 
sale  and  motion  for  confirmation,  the  lona 
Savings  Bank  made  an  increased  bid  for  the 
property.  From  an  order  confirming  the 
sale,  the  savings  bank  brings  error,  making 
J.  A.  Blair  and  others,  purchasers,  defend- 
ants.    Reversed. 

Rossing,  Smith  &  Dallas  and  Fuller  & 
Whltcomb,  for  plaintiff  in  error.  A.  L.  Ber- 
ry, Samuel  Jones,  and  Albert  Feny,  for  de- 
fendants In  error. 


ALLEN,  J.  This  Is  a  proceeding  to  re- 
verse the  ruling  of  the  district  court  of  Rice 
county  on  motions  to  confirm  and  set  aside 
a  sale  of  lands  made  on  April  1,  1881.  The 
purchasers  only  are  made  parties  defendant 
In  this  court  A  motion  to  dismiss  Is  inter- 
posed, on  the  ground  that  there  Is  a  defect 
of  parties,  owing  to  the  failure  to  bring  in 
the  original  Judgment  debtors.  The  sale 
was- of  a  half  section  of  land,  and  the  price 
paid  for  It  was  $76.  On  the  hearing  of  the 
motion  to  set  aside  the  sale,  the  attorney  for 
the  plaintiff  In  error  tendered  a  bid,  on  be- 
half of  the  savings  bank,  of  $2,088,  for  the 
land.  It  Is  conceded  that  the  sale  carried  a 
full  title.  Under  this  state  of  facts,  we 
think  It  would  be  shutting  our  eyes  to  the 
substance,  and  grasping  at  a  shadow,  to 
hold  that  the  Judgment  debtors  have  any 
possible  Interest  In  upholding  this  sale,  made 
before  the  passage  of  the  act  of  1893  known 
as  the  "Redemption  Law."  Where  there  is 
any  doubt  of  the  property's  bringing  a  great- 
er price  on  a  resale  than  the  amount  for 
which  it  was  first  sold,  with  the  costs  of  a 
resale  added,  the  Judgment  debtors  doubtless 


are  necessary  parties,  because  their  Interests 
might  be  affected  adversely  by  setting  aside 
the  sale,  and  so  they  doubtless  would  be 
where  the  redemption  act  applies;    but,   as 
the  price  for  which  this  land  sold  was  less 
than  25  cents  an  acre,  and  one  of  the  plain- 
tifCs In  error  now  offers  to  bid  more  than 
$2,000  for  it,  there  is  no  substance  in  the 
contention  that  the  original  Judgment  debt- 
ors may  be  Injured  by  a  reversal  of  the  or- 
ders complained  of.     On  the  merits  of  the 
case,  we  have  no  hesitation  in  saying  that 
the  sale  ought  to  have  been  set  aside;   and 
we  reach  this  conclusion    notwithstanding 
the  fact.  Insisted  on  by  defendants  In  error, 
that  the  record  fails  to  show  that  all  the  evi- 
dence introduced  on  the  motions  is  contained 
In  the  case.     The  orders  of  sale,  the  sherifTs 
return,  and  the  testimony  of  the  defendants 
in  error  are  here.    The  price  at  which  the 
property   sold   to   grossly    Inadequate.     We 
might,  perhaps,  say  that  a  bid  of  $76  on  a 
half  section  of  land  In  Rice  county  to  merely 
a  nominal  consideration,  and  not  a  substan- 
tial price,  especially  in  view  of  the  offer  of 
the  plaintiff  In  error.     Two  of  the  defend- 
ants In  error  are  attorneys  at  tow;  the  other 
to  a  banker.    AU  of  them   testified.     Mr. 
Perry,  according  to  his  own  testimony,  was 
requested  to  attend  the  sale,  as  the  repre- 
sentative of  the  ptolntiff,  J.  M.  Washburn, 
with  Instructions  to  bid  the  costs  only.    He 
testifies  that  he  examined  the  records  In  the 
dtotrlct  clerk's  office.     He  knew   that  the 
savings  bank  had  a  lien  for  $1,500  and  in- 
terest,  and  that  the  sale   would   carry  a 
fuU  title.    Whether  he  understood  be  was 
also  representing  the  savings  bank  to  not  so 
clear  from  hto  testimony.     It  appears,  from 
the  testimony  of  the  three  defendants  in  er- 
ror  themselves,   that  they    were    the   only 
bidders  at  the  sale,  and  we  think  it  very 
clear,  from  their  own  testimony,  that  there 
was  an  understanding  between  them,  before 
the  sale,  that  each  of  tbem  was  in  fact  bid- 
ding in  behalf  of  all,  and  that  the  competi- 
tion was  apparent,  but  not  real.     The  sber- 
itCs  return  shows  a  sale  of  the  east  half  of 
BecticA  7,— to    Samuel   Jones,    an   undivided 
one-third;  to  J.  A.  Blair,  an  undivided  two- 
thirds,— but  does  not  show  the  amount  for 
which  it  was  sold.     It  to  only  from  the  tes- 
timony contained  In  the  case  that  we  learn 
the  price  for  which  the  tond  sold.    The  re- 
turn was  not  good.    The  sale  should  have 
been  set  aside.    The  orders  of  the  district 
court  sustaining  the  motion  to  confirm,  and 
ovemdlng  the  motions  to  set  aside,  the  sale, 
will  be  reversed,  and  the  case  remanded, 
with  directions  to  set  aside  the  sale,  on  con- 
dition, however,  that  the  lona  Savings  Bank 
shall  continue  Its  bid  of  $2,068  for  the  land 
at  any  sale  hereafter  made  under  the  Judg- 
ments In  the  case.    AU  the  Justices  concur- 
ring. 
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GOODMAN  et  al.  v.  KENDALL. 
(Supreme  Ooort  of  Kansas.     Feb.  8,  1896.) 

AaSIGHMaKT  FOB  BSHBVIT  OT  CaBDITOBS— FsBTSB- 
BNCBS. 

Where  an  insoWent  debtor  execntes  to 
two  of  his  creditors  chattel  mortgages  substan- 
tially at  the  same  time  that  he  executes  a  gener- 
al assignment  for  the  benefit  of  creditors,  so 
that  the  execution  of  all  constitutes  a  single 
transaction,  no  preference  can  be  rightfnUy 
claimed  under  the  mortgages. 
(Syllabus  hj  the  Conrt) 

Error  from  district  court  Shawnee  county; 
John  Guthrie,  Judge. 

Action  b7  C.  H.  Kendall,  as  assignee  of 
Bemheimer  &  Levi,  against  Morris  Good- 
man and  David  Oarwalho.  From  the  judg- 
ment, defendants  bring  error.    Affirmed. 

Keeler,  Welch  &  Hlte,  for  plaintiffs  in  er^ 
ror.  Quinton  &  Qnlnton,  for  defendant  In 
error. 

JOHNSTON,  J.  This  is  a  controversy  In 
regard  to  the  validity  of  two  chattel  mort- 
gages executed  by  Bemheimer  &  Levi  In  fa- 
vor of  two  of  their  creditors  at  the  same 
time  that  they  executed  a  general  assign- 
ment. They  were  dealers  in  millinery  and 
fancy  dry  goods  in  Topeka^  but  appeared  to 
have  carried  on  a  losing  business,  and  when 
the  mortgages  were  executed  they  were  ac- 
tually insolvent  They  had  previously  bor^ 
rowed  money  from  Morris  Goodman  and 
David  CarwaJho,  who,  learning  of  the  finan- 
cial stress  of  the  firm,  requested  them  to  exe- 
cute mortgages  upon  their  stock  to  secure  the 
payment  of  the  indebtedness.  They  declined 
to  execute  the  mortgages  unless  a  deed  of 
general  assignment  was  prepared  at  the  same 
time  and  executed  on  the  same  day.  Accord- 
ingly, the  mortgages  and  deed  of  assignment 
were  prepared  together,  and  before  any  of 
them  were  executed  a  temporary  assignee 
was  selected,  and  arrangements  made  with 
him  to  at  once  take  possession  of  the  stock. 
The  mortgages  were  then  executed,  and 
within  a  few  minutes  afterwards  the  deed 
of  assignment  was  also  executed.  The  mort- 
gages were  first  placed  on  record,  and  from 
10  to  15  minutes  later  the  deed  of  assignment 
was  presented  for  record.  The  trial  court 
ruled  ttiat  the  execution  of  the  mortgages 
and  deed  of  assignment  constituted  a  single 
transaction,  and  that  the  mortgagees  were 
not  entitled  to  a  preference  over  the  gen- 
eral creditors.  The  facts  in  the  case  Justi- 
fied the  view  taken  by  the  trial  court  and 
bring  It  within  the  rule  of  Wyeth  Hardware 
Co.  T.  Standard  Imp.  Co.,  47  Kan.  423,  28 
Fac.  171,  and  Bank  v.  Sands,  47  Kan.  596, 
28  Fac.  62a  It  Is  clear  that  all  of  the  con- 
veyances were  In  contemplation  at  the  same 
time,  the  preparation  of  all  commenced  and 
proceeded  together,  and  all  were  executed 
and  completed  substantially  at  the  same 
time.  In  such  case,  the  preparation  and  ^- 
ecntlon  of  all  must  be  treated  as  a  simalta- 


neous,  continuous,  and  single  act  and  no 
preference  can  be  rightfully  claimed  under 
the  mortgages.  Judgment  affirmed.  All  tfaa 
justices  concurring. 


STATE  V.  COWEN  et  aL 
(Supreme  Coort  of  Kansas.     Feb.  8,  1896.) 

CbIMINAL     LiLW  —  DSOLABATIONS    OF    AOOUSED  — 

BuROLART— £viub:(cb— Sbntbncb. 

1.  On  the  trial  of  the  defendants  under  a 
charge  of  burglary  and  larceny,  there  was  no 
error  in  the  admirision  of  proof  of  a  conversa- 
tion with  them  with  reference  to  their  doings  on 
the  night  wb^n  the  offense  is  charged  to  nave 
been  committed,  although  in  such  conversation 
they  admitted  the  commission  of  other  larcenies 
at  about  the  same  time,  but  disconnected  from 
the  burglary  charged,  all  of  the  statements  being 
made  in  the  course  of  a  single  conversation,  and 
especially  where  they  afterwards  testified,  in 
their  own  behalf,  to  the  commission  of  these  lar- 
cenies. 

2,  Where  petit  larceny  is  committed  in  con- 
nection with  burglary,  punishment  may  be  im- 
posed by  confinement  in  the  penitentiary  at  hard 
labor  for  the  larceny  in  addition  to  the  punish- 
ment for  burglary. 

S.  The  testimony  in  the  case  examined,  and 
hdd  sufficient  to  uphold  a  conviction  of  burglary. 
(SyUabus  by  the  C!ourt) 

Appeal  from  district  court  Republic  coun- 
ty;   F.  W.  Sturgls,  Jndge. 

Jim  (Jowen  and  Elmer  Barnes  were  con- 
victed of  burglary,  and  appeal.    Affirmed. 

B.  T.  Bullen,  for  appellants.  F.  B.  Dawes, 
Atty.  Gen.,  and  Jay  F.  Close,  for  the  State. 

ALLEN,  J.  The  defendants  were  charged 
with  burglariously  breaking  and  entering  a 
henhouse,  belonging  to  Jannle  Johnson,  and 
stealing  therefrom  23  hens  and  2  roosters. 
They  pleaded  guilty  to  petit  larceny,  but  not 
guilty  as  to  burglary.  The  Jury  found  them 
guilty  of  both  burglary  In  the  second  degree 
and  petit  larceny,  and  they  were  thereupon 
sentenced  to  confinement  In  the  penitentiary 
for  30  days  for  the  larceny  and  five  years 
for  the  burglary. 

The  principal  complaint  Is  of  the  admis- 
sion of  the  testimony  of  witnesses,  narrating 
a  conversation  with  the  defendants,  in  which 
they  admitted  not  only  the  stealing  of  John- 
son's chickens,  bnt  of  chickens  belonging  to 
other  persons,  and  a  hatchet,  at  about  the 
same  time.  It  is  claimed  that  the  prosecution 
sought  to  convict  the  defendants  of  the  crime 
of  burglary  In  this  case  by  proving  the  com- 
mission of  other  larcenies,  and  many  au- 
thorities are  cited  to  the  effect  that  proof  of 
offenses  distinct  from  the  one  with  which 
the  defendants  are  charged  is  inadmissible. 
This  is,  doubtless,  the  general  rule,  though  It 
Is  subject  to  some  exceptions  not  necessary 
to  now  state.  But  these  conversations  were 
admissible  because  they  were  the  declara- 
tions of  the  defendants  as  to  what  they  did 
on  the  night  of  the  burglary,  and  their  state- 
ments as  to  the  larceny  of  other  chickens 
were  made  In  the  same  conversation,  and  Ui 
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such  manner  that  they  could  not  well  be  dis- 
connected from  those  with  reference  to  the 
taking  of  Johnson's  chickens.  The  proof  of 
the  burglary  depended  to  a  considerable  de- 
gree on  the  Identity  of  the  chickens  taken, 
and  whether  they  were  taken  from  the  hen- 
house, or  from  the  trees,  as  claimed  by  the 
defendant?.  But,  even  If  there  had  been  er- 
ror in  the  admission  of  this  testimony.  It 
could  not  have  been  regarded  as  material; 
for  the  defendants  themselves  testified,  on 
the  trial,  to  stealing  other  chickens  and  the 
hatchet,  substantially  as  they  had  stated  In 
the  conversation  which  they  now  claim  was 
improperly  admitted  in  evidence. 

It  is  contended  that  the  proof  of  breaking 
and  entering  the  henhouse  Is  Insufficient. 
The  witness  Johnson  testified  that  the  chick- 
ens were  in  the  henhonse  when  he  went  to 
bed;  that  he  had  shut  and  fastened  the  door 
with  a  hook  and  staple;  that  in  the  morn- 
ing, when  he  got  up,  he  found  the  door  abut, 
but  not  in  the  way  he  shut  It;  that  some  of 
the  chickens  were  gone,  and  that  he  found 
22  of  his  hens  and  1  of  his  roosters  in  the 
possession  of  the  defendants.  He  also  testi- 
fied that  he  pat  a  nail  in  between  the  hook  on 
the  door  and  the  board,  so  that  if  any  one 
opened  it  the  nail  would  fall  down,  and  that 
In  the  morning  the  nail  was  lying  on  the 
ground,  and  that  the  hook  wasn't  down  in  the 
staple.  We  think  the  Jury  had  a  perfect 
right  to  disbelieve  the  story  of  the  defend- 
ants, that  they  found  the  chickens  In  the 
trees,  and  to  Infer  from  the  testimony  qf 
Johnson  with  reference  to  the  fastening  of 
the  door  and  the  chickens  being  in  the  hen- 
house at  night,  and  the  conceded  fact  that 
the  defendants  got  them,  that  they  took 
them  from  the  henhouse  by  unfastening  the 
door  and  entering  It,  and  not  from  the  trees. 
The  argument  with  reference  to  the  habits 
of  chickens  in  hot  weather  was,  doubtless, 
urged  on  the  consideration  of  the  Jury,  and 
given  due  weight  by  them. 

The  final  objection  urged  Is  that  the  de- 
fendants could  not  be  lawfully  sentenced  to 
confinement  In  the  penitentiary  for  petit 
larceny;  bat  paragraph  2201  of  the  General 
Statutes  of  1880  provides  that,  if  a  person.  In 
committing  burglary,  also  commit  larceny, 
he  shall  be  punished  by  confinement  and  hard 
labor,  not  exceeding  five  years.  In  addition 
to  the  punishment  for  the  burglary.  T^e 
Judgment  is  afllrmed.  All  the  Jostlcea  con- 
carrlng. 


TBRRITOBY  v.  LHARY. 

(Snpreme  Court  of  New  Mexico.    Oct.  18, 1895.) 

CaimirAi.  Law— Chanob  or  Vanoa— Looal 
Prbjtjdiob. 

Under  the  statute  of  New  Mexico  requir- 
ing that  in  a  criminal  case  a  defendant's  "affi- 
davit" for  change  of  renae  shall  be  ffapported  by 
the  "oath"  of  two  "disinterested"  persons  that 
they  believe  the  facts  therein  stated  are  true, 
the  court  may  require  defendant  to  produce  in 


court  persons  who  have  made  such  an  affidavit, 
to  be  orally  examined  under  oath. 

Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  N.  C.  Collier. 

John  M.  Leary,  under  indictment  charging 
him  with  assault  with  a  deadly  weapon, 
moved  for  a  change  of  venue,  on  the  ground 
of  local  prejudice,  and  appeals  from  a  judg- 
ment overruling  such  motion.     Affirmed. 

Warren,  Fergusson  &  GlUette,  for  aptwUant 
SoL  Oen.  Victory,  for  the  Territory. 

BANTZ,  J.'  The  defendant,  under  Indict- 
ment charging  assault  with  a  deadly  weapon, 
ffied  his  affidavit  on  the  9th  day  of  November, 
1S91,  for  a  change  of  venue,  on  the  ground 
that  he  could  not  secure  a  fair  trial  in  Ber- 
nalillo county,  where  the  case  was  pending, 
because  the  principal  witness  for  the  terri- 
tory had  an  undue  Influence  over  the  minds 
of  the  Inhabitants  of  the  county;  that  the 
inhabitants  of  the  county  were  prejudiced 
against  him;  and  that,  by  reason  of  local 
prejudice,  an  Impartial  Jury  could  not  be  ob- 
tained. Thia  affidavit  was  supported  by  the 
affidavits  of  two  persons,  who  set  forth  that 
they  had  no  interest  in  the  case;  that  they 
had  read  the  affidavit  of  defendant;  and 
that  they  believed  the  facts  therein  stated  to 
be  true.  The  application  for  a  change  of 
venue  was  resisted  upon  the  ground  that  the 
two  persons  supporting  the  defendant's  alfl- 
davlt  should  come  Into  open  court,  and  sub- 
mit to  an  oral  examination  under  oath.  On 
the  same  day,  November  9th,  the  court  over- 
ruled the  application,  but  at  the  same  time 
gave  the  defendant  leave  to  produce  in  open 
court  two  disinterested  persons  to  verify  the 
tacts  set  forth  in  defendant's  affidavit.  On 
the  12th  of  November,  the  defendant  filed 
another  motion  for  change  of  venue,  based 
upon  the  affidavits  already  mentioned;  and 
on  the  same  day  it  was  ordered  by  the  court 
that,  "the  said  defendant  not  having  pro- 
duced in  open  court  two  wttncooon  to  verify 
the  truth  of  the  allegations  contained  in. said 
motion,"  the  same  is  overruled.  Tlie  record 
fails  to  disclose  that  any  exception  was  tak- 
en to  the  action  of  the  court  below  as  to 
these  orders  overruling  motions  for  change 
of  v«iae,  but  the  prosecution  and  the  defense 
have  folly  argued  the  qnestlon,  and,  as  it  is 
one  of  practice  and  of  great  importance,  we 
have  ctmsidered  the  point  without  deciding 
whether  it  is  sufficiently  raised  on  the  rec- 
ord. The  affidavits  of  the  defendant  and  of 
the  two  persons  supporting  it  fully  set  forth 
all  that  the  statute  requires;  and  the  ques- 
tion is  whether  the  court  below  erred  In  re- 
quiring the  two  witnesses  supporting  defend- 
ant's affidavit  to  personally  appear  In  open 
court,  and  submit  to  an  oral  examination. 

The  statute  requires  that  a  defendant's 
affidavit  shall  "be  supported  by  the  oath  of 
two  disinterested  persons  that  they  believe 
the  facts  therein  stated  are  true."  It  wiH 
be  noted  that,  under  this  dause,  two  things 
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BDonld  appear  to  the  court:  (1)  That  two  per- 
Bons  mnst  state  under  oath  that  they  believe 
the  statements  in  defendant's  affidavit  to  be 
true;  and  (2)  it  must  be  shown  in  proof  that 
Eucb  persons  are  disinterested;  that  proof 
is  not  necessarily  confined  to  their  testimony 
alone  or  at  all.  It  will  also  be  noted  that, 
while  tbe  statute  directs  the  defendant  to  set 
forth  the  grounds  for  the  change  of  yenue 
la  an  "affldavit,"  the  supporting  proofs  are 
to  be  made  under  "oath"  by  disinterested 
persons.  Tlie  statute  does  not  say  that  such 
oath  shall  or  even  may  be  by  affidavit,  and 
in  that  respect  this  cise  is  to  be  distinguish- 
ed from  Cass  v.  State,  2  G.  Greene,  353.  It 
would  probably  be  true  that,  if  the  affldavits 
of  these  persons  had  been  received  and  con- 
sidered as  proofs,  the  court  would  not  have 
been  permitted  to  arbitrarily  disregard  them. 
Mflttox  T.  U.  S.,  146  U.  S..140,  13  Sup.  Ct  50; 
Territory  v.  Kelly,  2  N.  M.  300.  But  It  is 
manifest  from  the  orders  made  on  the  9th 
and  12th  of  November  that  the  court  did  not 
consider  the  proofs  as  competent,  but  re- 
quired them  to  be  made  orally  in  open  court. 
Even  assuming  that  the  bare  oral  statement 
under  oath  by  the  persons  so  produced  as  to 
their  belief  In  the  truth  of  the  defendant's 
affidavit  would  have  fully  satisfied  the  stat- 
ute in  that  particular,  stUl  the  question  as  to 
whether  they  were  disinterested  was  one 
upon  which  they  were  subject  to  full  and 
searching  examination.  The  right  to  use  ex 
parte  affidavits  as  proofs  In  any  case  is  a 
mere  matter  of  grace  and  convenience,  un- 
less some  statute  or  rule  of  court  provides 
otberwlse  In  a  given  case;  and  the  court 
would  have  the  undoubted  right  to  require 
the  proofs  upon  a  motion  to  be  presented 
orally  in  open  court.  We  are  not  to  be  un- 
derstood as  holding  that  proofs  upon  motions 
made  in  the  form  of  affldavits  would  not  be 
ordinarily  sufficient  for  purposes  of  review  in 
this  court,  but  we  do  hold  that  the  license 
which  has  grown  up  in  tbe  use  of  ex  parte 
affidavits  has  not  ripened  into  a  right  to  em- 
ploy them  where  the  trial  court  expressly  re- 
quires the  proof  to  be  oral  in  open  court  In 
requiring  this,  the  court  did  not  deprive  the 
defendant  of  any  rights  conferred  by  stat- 
ute or  common  law  or  rule  of  court;  and  it 
was  not  in  any  wise  unjust  or  unreasonable. 
The  legislature,  in  the  very  terms  of  the 
statnte,  dlstingrulshes  between  the  "affidavit" 
of  the  defendant  and  the  "oath"  of  the  dis- 
interested persons,  and  we  cannot  say  that 
the  legislature  did  so  Inadvertently.  No 
man  with  a  proper  regard  for  the  obligation 
and  solemnity  of  an  oath  would  swear  in 
private  to  that  which  he  would  not  swear  to 
in  open  court,  and  requiring  the  oath  to  be 
made  openly  and  publicly  did  not  deprive  the 
defendant  of  any  Just  right.  The  statute 
does  not  say  that  the  proofs  In  support  of 
defendant's  affidavit  may  be  made  by  the 
oath  of  any  person,  but  requires  that  such 
persons  shall  be  "disinterested."  Who  is  to 
determine  whether  tbe  persons  offered  are 
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disinterested?  There  can  be  but  one  an«wer, 
—the  court  alone.  If  the  persons  offered  as 
disinterested  can  by  their  mere  ex.  parte  affi- 
davit close  the  door  against  their  own  ex- 
amination upon  that  point  in  open  court,  not- 
Withstanding  the  trial  court  requires  it,  a 
thing  so  extraordinary  could  only  be  Justified 
by  the  clear  terms  of  the  statute  or  rule  of 
court,  and  there. is  none.  The  ease  and  fa- 
cility with  which  change  of  venue  is  taken, 
often  to  the  great  delay  of  causes,  the  defeat 
of  Justice,  and  the  hardship  of  witnesses, 
does  not  require  us  to  construe  the  cliange 
of  venue  law  beyond  Its  plain  terms  and  the 
full  and  efficient  protection  of  the  defendant 
in  a  fair  and  Impartial  trial.  In  Territory  y. 
Kelly,  supra,  the  defendant  attempted  to 
change  the  venue  from  Santa  F6  county,  and 
also  set  forth  that  the  same  causes  existed 
against  San  Miguel,  and  it  was  urged  that 
the  law  which  made  the  proofs  conclusire 
against  Santa  F6  county  also  made  them 
conelusiye  against  San  Miguel;  but  the  court 
held  that,  while  the  statute  allowed  no  dis- 
cretion In  the  one  Instance,  it  imposed  no 
limitations  upon  the  discretion  of  the  trial 
court  in  the  other.  So 'here,  whUe  law  makea 
the  oath  of  two  disinterested  persons  con- 
duslyely  sufficient  In  support  of  defendant's 
afildavit  the  court  Is  invested  with  a  dis- 
cretion in  ascertaining  whether  such  persons 
are  disinterested.  For  tbe  purposes  of  this 
cose,  it  will  be  unnecessary  to  determine 
whether  the  legislature  used  the  word  "dis- 
interested" In  the  narrow  sense,  distinguisk- 
Ing  between  persons  qualified  and  those  dis- 
qualified at  common  law  from  testifying,  or 
whether  it  used  it  in  the  broader  sense,  as 
sjmonymoos  with  "fair-minded"  and  "impart 
tlal."  The  statute  was  passed  long  after 
the  leglslatnre  bad  «wept  away  the  disquali- 
flcation  of  witnesses  arising  from  interest, 
and  it  may  weU  be  that  the  rule  laid  down 
in  Freleigh  v.  State,  S  Mo.  007,  would  not 
apply,  but  that,  construing  the  statutory  ex- 
pression in  the  light  of  the  present  conditlen 
of  the  law  as  to  the  qualifications  of  the  pei^ 
sons  testifying  (Suth.  St.  Const  §  247),  we 
should  consider  the  legislative  intent  to  be 
that  those  whose  oaths  were  to  Inform  the 
court  and  set  in  motion  Judicial  action  should 
be  indifferent  to  the  cause  in  the  broader 
sense  of  being  impartial  and  fair-minded. 
Warren  v.  Baxter,  48  Me.  194;  Insurance  Co. 
V.  Stevens,  48  111.  83.  In  Walcefleld  v.  State, 
41  Tex.  553,  the  statute  used  the  word  "cred- 
ible person,"  and  the  court  held  that  the  In- 
quiry iuvolved  more  than  a  general  charac- 
ter for  truth,  but  embraced  tbe  means  of 
Icnowiedge,  the  intelligence,  and  the  rela- 
tions of  such  persons  with  the  defendant 
This  matter  does  now,  however,  enter  into 
the  decision  of  this  case.  It  is  sufficient  to 
say  that  the  defendant  had  no  right  to  in- 
sist upon  the  reception  of  the  supporting 
proofs,  and  as  to  the  interest  of  the  witness- 
es by  affidavits,  where  the  trial  court  ex- 
pressly required  them  to  be  mode  orally. 
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already  Indicated;   and  It  was  not  error  to 
refuse  the  change  of  venue. 

The  next  point  for  consideration  is  wheth- 
er the  court  below  erred  in  denying  the  ap- 
plication for  a  continuance,  which  set  forth 
that  two  certain  witnesses  would  swear  that 
the  prosecuting  witness  used  vile  epithets 
towards  the  defendant,  and  threatened  that 
be  would  "fix"  the  defend^t,  and  that  this 
occurred  immediately  before  the  assault 
charged.  The  application  also  sets  forth 
that  the  defendant's  attorney  relied  upon 
what  he  termed  the  hitherto  customary  and' 
usual  manner  of  granting  changes  of  venue 
in  cases  made  out  on  affidavits  like  the  pres- 
ent one,  and  that,  so  relying,  he  did  not  issue 
subpoenas  for  witnesses  who  were  then  ab- 
sent. It  is  probably  true  that  it  has  been 
the  customary  practice  to  order  the  venue 
changed  In  cases  where  the  showing  lias 
been  made  on  affidavits  like  those  in  this 
case,  and  we  would  be  strongly  disposed  to 
think  it  error  If  the  refusal  to  grant  the  con- 
tinuance had  caused  the  defendant  to  suffer 
any  material  injury  or  disadvantage.  The 
record,  however,  shows  that  the  first  appli- 
cation for  a  change  of  venae  was  made  and 
refused  on  November  9th;  that  on  Novem- 
ber 12th  the  motion  was  renewed  on  the 
same  affidavits,  and  again  denied,  and  on  the 
same  day  the  application  for  a  continuance 
was  made,  -^hen  the  district  attorney  ad- 
mitted that  tiie  witnesses  would,  if  present, 
testify  to  the  facts  stated  in  the  affidavits, 
and  the  court  denied  the  continuance.  The 
trial  was  begun  the  next  day,  the  13tb,  and 
one  of  the  witnesses  named  in  the  affidavit 
testified  at  the  trial  for  the  defendant,  but 
as  to  whether  the  affidavit  as  to  the  other 
witness  was  offered  in  evidence  does  not 
appear.  Under  these  circumstances,  we  do 
not  think  error  can  be  assigned  on  the  re- 
fusal to  grant  the  continuance.  The  defend- 
ant was  deprived  of  the  testimony  of  only 
one  witness,  whose  testimony  was  only  cu- 
mulative. The  trial  court  necessarily  has  a 
discretion  to  exercise,  upon  such  an  applica- 
tion, and  it  has  been  repeatedly  and  uni- 
formly held  by  this  court  that,  unless  such 
discretion  has  been  in  some  way  abused  to 
the  injury  of  the  defendant,  the  denial  of  a 
continuance  will  not  be  error.  We  have  care- 
fully considered  the  whole  record,  and  find 
no  error.  The  Judgment  will  therefore  be 
affirmed. 

LAUGHLIN  and  HAMILTON,  JJ.,  concur. 
The  CHIEF  JUSTICE  was  absent  at  hearing. 


SILVA  V.  TERRITORY.! 

(Supreme  Court  of  New  Mexico.   Aug.  24, 1802.) 

Crimixal  Law — Appeal— Rboobd. 

On  appeal  of  a  criminal  case  the  record 

did  not  set  out  the  motion  for  a  new  trial  or 


1  This  case,  not  having  been  officially  reported, 
J  now  published  by  request. 


the  grounds  on  which  It  was  based.  There  wu 
no  bill  of  exceptions  presenting  the  evidence, 
and  the  record  did  not  show  that  any  exceptions 
were  taken  to  rulings  of  the  court,  or  from  what 
the  appeal  was  taken.  Held,  that  the  record 
presented  nothing  for  the  consideration  of  the 
supreme  court. 

Appeal  from  district  court,  Lincoln  conntr. 
Felipe  Silva  was  convicted  of  a  crlme^  and 
appeals.    Affirmed. 

E.  L.  Bartlett,  for  the  Territory. 

PER  CURIAM.  The  record  in  this  case 
shows  a  trial  by  a  Jury,  and  a  verdict  against 
the  defendant  of  a  fine  of  five  dollars.  There 
was  a  motion  made  for  a  new  trial,  which 
was  argued,  and  overruled  by  the  coart 
The  record  does  not,  however,  set  out  the 
motion  or  the  grounds  on  which  It  was  made. 
There  is  no  bill  of  exceptions  presenting  the 
evidence,  nor  does  the  record  show  that  any 
exceptions  were  taken  to  the  rulings  of  the 
court  The  record  does  show  that  an  appeal 
was  properly  taken  to  this  court,  but  from 
what  does  not  appear.  There  being  nothing 
properly  brought  before  this  court  for  Its 
consideration,  the  Judgment  of  the  court  be- 
low will  be  affirmed. 


BLSBERG  et  al.  ▼.  FRIETZB  et  aLi 

(Supreme    Court    of    New    Mexico.    Jan.   IT, 

1867.) 

RsPLBViN — Pleading— Trial— Pailurb  or  Plaix- 
TIPF  TO  Prosecdtk  8uit. 

1.  Though  plaintiS  in  replevin  fails  to  ap- 
pear, defendant  cannot  have  a  trial  of  issaei, 
having  filed  no  plea. 

2.  Comp.  Laws,  p.  244,  g  6,  providing  the 
mode  of  disposal  of  cases  in  replevin  where 
plaintiff  fails  to  prosecute,  must  be  followed,  the 
language  thereof  being  imperative. 

Appeal  from  district  court,  Donna  Ana  cooo- 
ty. 

R^levln  by  Gustan  Elsberg  and  another, 
partners  as  Elsberg  &  Amberg,  against  Dan- 
iel Frletze  and  another,  administrators  of  Aa- 
gustin  Maurln,  deceased.  Judgment  for  de- 
fendants.   PlalntlSs  appeal.    Reversed. 

Stephen  B.  Elklns,  for  appellants.  B.  E 
Tompkins,  for  appdlees. 


SLOUGH,  C.  J.  This  cause  Is  brought  from 
the  Third  Judicial  district,  Donna  Ana  county. 
The  appellants,  plaintiffs  In  the  court  below, 
brought  an  action  In  replevin  for  the  recov- 
ery of  a  portable  gristmill,  valued  at  $500. 
Maurln,  the  original  defendant,  having  died, 
Frletze  and  Jeimerette,  his  administrators, 
were  subsequently  substituted.  The  record 
shows  no  plea  to  the  declaration.  At  the  June 
term,  1866,  of  the  Donna  Ana  court,  the  fol- 
lowing action  was  had,  and  entry  in  the  rec- 
ord of  that  court  made:  "Elsberg  and  Am- 
berg vs.  Daniel  Frletze  and  Jules  Jennerette, 
administrators  of  the  estate  of  Augustln  Man- 
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tin.  Replevin.  And  now  -comes  the  defend- 
ants, by  their  attorney,  Thea  D.  Wheaton, 
Esq.,  and  the  plalntlfls,  though  three  times 
solemnly  called  at  the  door  of  the  courthouse, 
came  not,  and  failed  to  prosacute  said  suit; 
and,  a  Jury  being  required  to  assess  the  value 
of  the  property  and  the  damages  herein,  the 
following  named  Jurors  were  tried,  sworn,  and 
Impaneled  as  such  Jury,  to  wit  [twelve  names 
inserted],  who,  having  heard  the  allegations 
and  proofs  In  the  cause,  assessed  the  damages 
at  fifteen  hundred  dollars,  to  wit,  'We,  the 
Jury  In  this  cause,  find  for  the  defendants,  and 
assess  the  damages 'at  fifteen  hundred  dol- 
lars.' It  is  therefore  considered  and  adjudged 
tj  the  court  that  the  said  defendants  have 
and  recover  of  the  said  plaintifFs  the  sum  of 
fifteen    hundred   dollars   damages,    together 

with  their  costs,  taxed  at ,  and  that  they 

have  execution  therefor."  The  plalntitTs  there- 
npon  sue  oat  their  writ  of  error,  and  the 
caose  is  brought  to  this  comt. 

It  is  claimed  by  the  appellants,  In  sub- 
stance: First,  that  the  court  below  erred  in 
granting  a  trial  and  entering  a  Judgment  In 
favor  of  the  appellees.  In  the  absence  of  a 
plea  on  their  part;  and,  second,  that  the  ver- 
dict entered  Is  not  a  legal  verdict,  and  the 
Judgment  thereon  Is  erroneous  in  both  form 
and  substance,  and  is  therefore  not  a  legal 
judgment 

The  action  of  replevin  is  a  statutory  action 
in  this  territory.  The  statutes  point  out  with 
great  particularity  the  different  steps  neces- 
sary in  the  action.  Sections  6  and  7  of  the 
chapter  of  the  Code  of  Civil  Procedure  and 
Practice  on  the  subject  of  "Replevin,"  to  be 
found  on  page  244  of  the  Compiled  Laws  of 
New  Mexico,  are  as  follows: 

"Sec.  6.  The  defendant  may  plead  that  he 
is  not  guilty  of  the  premises  charged  against 
Um,  and  this  plea  will  put  in  issue,  not  only 
the  rightful  ownership  of  the  property  men- 
tioned in  the  declaration,  but  also  the  wrong- 
ful taking  and  detention  thereof. 

"Sec.  7.  In  case  the  plaintiff  fails  to  prose- 
cute his  suit  with  effect,  and  without  delay, 
judgment  shall  be  given  for  the  defendant, 
and  shall  be  entered  against  the  plaintiff  and 
his  sureties  for  the  value  of  the  property  talc- 
en,  and  double  damages  for  the  use  of  the 
same  from  the  time  of  delivery,  and  it  shall 
be  in  the  option  of  the  defendant  to  take  back 
such  property  or  the  assessed  value  thereof." 

The  court  Is  not  disposed  to  argue  so  plain 
a  proposition  as  that  contained  in  the  Idea 
that  there  cannot  be  a  trial  without  an  Issue, 
or  that  there  cannot  be  an  Issue  without  plead- 
ings on  the  part  of  the  parties  litigant.  Such 
is  the  plain  rule  of  law,  and  the  universal 
practice  of  all  the  courts  of  all  enlightened 
nations  from  time  immemorial.  The  text- 
boolcs  of  the  profession  of  law  contain  no  oth- 
er principle.  Our  statutes,  In  section  6,  refer- 
red to,  in  substance,  only  reiterate  the  prin- 
ciple. A  plea  was  therefore  necessary  before 
a  trial  could  be  had  In  the  court  below  and 
Judgment  rendered  in  this  cause.     Section  7 


of  the  statutes,  referred  to,  provides  for  the 
mode  of  disposal  by  the  courts  of  cases  in 
replevin  where  there  Is  a  failure  to  prosecute 
on  the  part  of  the  plaintiff.  The  language  of 
this  section  directs,  imperatively,  the  manner 
in  which  Judgments  in  such  cases  shall  be 
altered.  In  this  case  there  appears  to  be  an 
almost  entire  failure  to  comply  with  the  re- 
QUlrements  of  the  law  In  this  respect  It  is 
apparent  that  the  Judgment  is  far  short  of  ful- 
filling the  requirements  of  this  law,  and  Is 
therefore  erroneous.  For  either  of  the  errors, 
fatal  as  both  are,  it  is  the  duty  of  this  court 
to  reverse  the  Judgment  of  the  court  below  In 
this  cause,  and  to  remand  the  same  for  its 
further  action,  which  is  now  unanimously 
done. 


In  :e  BRYDON.i 
(Supreme   Court   of    New    Mexico.     Jan.    23, 

188».) 
Habeas  Corpus  —  Rblbass  vbom  Impbisonmbnt. 
On  habeas  corpus  an  order  releasing  peti- 
tioner from  unlawful  imprisonment  cannot  be 
made,  there  being  nothing  to  contradict  the  re- 
turn of  the  sheriff  showing  that  at  the  date  of 
the  petition,  petitioner  was  at  large,  in  the  en- 
joyment of  his  Ul)ertr,  not  having  surrendered 
himself  till  thei-eafter. 

Petition  of  James  Brydon  for  writ  of  ha- 
beas corpus. 

B.  L.  Bartlett,  for  petitioner. 


LONG,  O.  J.  On  the  17th  day  of  January, 
1889,  James  Brydon  filed  in  the  supreme 
court  his  petition  for  writ  of  habeas  corpus; 
averring  therein  that  at  that  date  he  was  un- 
lawfully restrained  of  his  liberty  by  Fran- 
cisco Chavez,  sheriff  of  Santa  F6  county.  It 
is  further  averred  that  the  cause  of  such  re- 
straint is  a  commitment  issued  by  a  justice 
of  a  peace  of  said  county;  and  it  appears 
by  other  averments  that  an  affidavit  was 
filed  before  such  Justice,  upon  which  a  war- 
rant Issued,  and  the  petitioner  was  arrested, 
on  the  charge  attempted  to  be  made  in  said 
affidavit.  The  petitioner  predicates  his  right 
to  a  release  from  the  alleged  illegal  imprison- 
ment on  the  ground  that  the  affidavit  on 
which  the  arrest  was  made,  and  the  proceed- 
ing had  before  the  justice  of  the  peace,  does 
not  charge  any  offense  under  the  law,  and 
that,  therefore,  the  warrant  which  Issued 
was  void,  and  the  proceeding  also  void.  The 
assistant  attorney  general  appeared  In  this 
court  on  behalf  of  the  territory,  and  a  stipu-. 
latlon  appears  in  the  record,  between  him 
and  the  petitioner's  counsel,  in  relation  to 
the  evidence  which  may  be  considered.  The 
writ  as  prayed  for,  was  ordered  by  this 
court,  and  returned  on  the  21st  day  of  Jan- 
uary. The  purpose,  In  part,  for  which  the 
writ  was  ordered,  was  to  ascertain  whether 
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the  petlttoner  was  in  fact  restrained  of  his 
liberty  at  all,  as  alleged  In  the  petition,  at 
the  commencement  of  the  proceedings.  The 
return  of  the  sheriff  Is  as  follows:  "I.  Fran- 
cisco Chavez  sheriff,  do  hereby  certify,  that 
James  Brydon  has  been  under  the  custody 
of  the  sheriff  since  the  14th  day  of  January, 
A.  D.  1S89,  and  up  to  this  time  he  is  still  un- 
der custody  of  said  sheriff,  Santa  F6  N.  M. 
Jany.  21st  18S9,  he  is  under  actual  custody 
having  surrendered  this  morning."  The  or- 
der for  the  writ  was  made  the  17th,  and  the 
same  seems  to  have  been  Issued  the  19th  of 
January.  There  is  some  ambiguity  about  the 
sheriff's  return,  but  the  only  reasonable  In- 
terpretation of  it  Is  that  there  was  no  actual 
custody  of  the  petitioner  by  the  sheriff  until 
the  2l8t  day  of  January.  If,  prior  to  tliat 
date,  he  was  confined  in  the  county  Jail  as 
the  mittimus  contemplates,  or  was  in  the 
actual  custody  of  the  sheriff,  there  would  be 
no  necessity  for  a  surrender  on  the  2l8t.  As 
we  construe  the  retura.  It  shows  the  peti- 
tioner was  at  large,  within  the  sherifTs  reach, 
up  to  the  21st;  that  on  that  day,  for  the  first 
time,  the  sheriff  took  him  into  actual  cus- 
tody. The  return  is  not  a  compliance  with, 
section  2016.  The  most  Impressive  point  in 
the  record  is  the  number  of  Important  things 
that  are  waived.  With  an  afildavlt  on  file 
which  most  lawyers  would  have  moved  to 
quash,  the  defendant  waived  examination. 
With  a  commitment  in  his  hand,  the  sheriff 
seems  to  have  waived  the  command  thereof 
to  securely  confine  the  petitioner  In  the  com- 
mon jail,  possibly  for  the  reason  that  he 
deemed  the  whole  proceeding  void.  The  is- 
suing of  the  writ  of  habeas  corpus  is  waiv- 
ed, and  the  return  thereto  is  waived.  To  in- 
voke the  action  of  this  court,  there  must  be 
a  substantial  case,  and  there  cannot  be  with 
the  petitioner  at  large,  in  the  enjoyment  of 
his  liberty,  at  the  date  when  the  petition  was 
filed.  As  the  sheriff's  return  shows  the  pe- 
titioner did  not  surrender  himself  to  the 
sheriff  until  January  21st,  and  as  there  is 
nothing  to  contradict  this  return,  we  cannot 
find  that  imprisonment  on  that  date  proves 
imprisonment  on  the  17th  day  of  January, 
and  do  find  and  adjudge  that  the  petitioner 
was  not,  on  the  17th  day  of  January,  re- 
strained at  all  of  his  liberty,  and  therefore 
cannot  make  any  order  releasing  him  from 
unlawful  imprisonment.  Costs  are  adjudged 
against  petitioner.  In  this  opinion  the  asso- 
ciate Justices  all  concur. 


In  re  HUGHES  et  al. 

(Supreme  Court  of  NefV  Mexico.     Dec.  20, 
1895.) 

Ck>NTBMPT — NeWSPAPBR  POBUOATIOM — PONISH- 
MBST. 

1.  A  publisher  and  editor  of  a  newspaper 
in  which  an  article  is  printed  expressly  attrib- 
uting improper  personal  and  political  motives  to 
the  court  in  the  institution  of  a  disbarment  pro- 


ceeding then  pending  may  be  Bnmmarily  jmo- 
ished  by  the  court  for  contempt,  his  attention 
having  been  called  to  the  natnre  of  the  article, 
though  he  declared  that  no  contempt  was  in- 
tended. 

2.  An  editor  who  publishes  in  his  newspaper 
an  article  attributing  bad  motives  to  the  comt 
in  the  institution  of  a  disbarment  proceediiig 
then  pending,  knoning  the  nature  of  the  article, 
but  not  then  Isnowing  or  afterwards  bein^  able 
to  state  who  its  author  was.  may  properlj  be 
punished^  in  summary  proceedings  for  contempt, 
by  imprisonment.  Bantz  and  Hamilton,  JJ., 
dissenting. 

Proceedings  against  Thomas  Hughes  and 
W.  T.  McCrelght  for  contempt 

The  respondent  was  attached  upon  an 
afiidarlt  and  Information  made  by  W.  B. 
Childers,  a  member  of  a  committee  appoint- 
ed by  this  court,  to  prepare  and  prosecute 
charges  against  Thomas  B.  Catron  and 
Charles  A.  Spless  for  alleged  unprofessiouat 
conduct  In  the  trial  of  the  case  of  the  terri- 
tory of  New  Mexico  against  Francisco  Gon- 
zales y  Borrego  et  ai.,  for  the  murder  of 
Francisco  Chavez,  which  was  tried  in  the 
district  court  for  the  county  of  Santa  F& 
in  the  month  of  May,  1895.  Jacob  H.  Crist, 
the  district  attorney,  represented  the  terri- 
tory in  the  trial  of  that  case.  At  the  Julf. 
1895,  term  of  this  court,  the  said  Crist,  u 
district  attorney,  filed  his  own  affidavit  and 
copies  of  portions  of  the  testimony  taken 
upon  the  trial  of  said  cause,  and  also  the 
affidavit  of  several  other  persons,  in  wbich 
it  was  alleged  that  the  said  T.  B.  Catron 
and  Charles  A.  Spless  bad  been  guilty  of 
efforts  to  procure  false  affidavits  from  tbe 
witnesses  and  otherwise  Improperly  affect 
the  testimony  of  tbe  witnesses  in  that  case. 
Upon  the  filing  of  said  affidavits  by  die 
said  district  attorney,  this  court  appointed 
John  P.  Victory,  A.  A.  Jones,  W.  B.  Childeis, 
S.  B.  Newcomb,  and  B.  S.  Bodey,  all  prom- 
inent members  of  the  bar  of  this  territory, 
to  Inquire  into  the  alleged  offenses,  and  to 
prepare  and  file  proper  charges  against  tbe 
said  Catron  and  Spiess  if,  in  their  judgment 
It  should  be  deemed  necessary,  an^  present 
them  to  this  court,  and  to  procure  such  evi- 
dence as  they  thought  proper,  and  submit 
the  same  to  the  court,  in  order  tiiat  there 
might  be  a  full  investigation  of  the  charges 
so  made  against  the  said  respondents,  Cat- 
ron and  Spiess. 

After  tbe  committee  }iad  filed  such  char- 
ges, and  the  hearing  upon  same  had  been 
fixed  by  the  court,  while  they  were  pending 
and  undisposed  of  in  this  court,  there  was 
a  publication  in  the  Daily  Citizen,  a  news- 
paper published  at  Albuquerque,  in  the 
county  of  Bemalillo,  of  an  article  nearly 
three  columns  in  length,  entitled  "Is  it  Hon- 
esty or  Purtlsanslilp?"  The  following  are 
extracts  from  said  article:  "Last  Sunday 
evening,  Chief  Justice  Smith,  of  the  supreme 
court  of  this  territory,  wired  W.  B.  Childers 
that  he  intended  to  spend  the  night  with 
him  in  this  city.  It  has  been  reliably  ascer- 
tained that  the  object  of  his  visit  to  Al- 
buquerque, outside  of  hia.  own  district,  and 
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away  from  Santa  F6,  tbe  seat  of  the  su- 
preme court,  was  to  consult  with  Childers, 
one  ot  the  attorneys  designated  to  tormu- 
late'  charges  against  T.  B.  Catron,  based  on 
Information  In  the  nature  of  affidavits  and 
ooples  of  a  part  of  the  evidence  in  the  Ist 
Judicial  district  court,  In  the  case  for  the 
marder  of  Chavez,  presented  by  J.  H.  Crist. 
Judge  Smith,  notwithstanding  the  fact  tliat 
be  Is  a  member  of  the  supreme  court,  and 
as  such  one  of  the  Jndges  to  hear  and  try 
such  charges,  has,  contrary  to  all  precedent, 
delicacy,  and  the  ethics  pertaining  to  the 
Judicial  action,  descended  from  the  high  po- 
sition which  be  should  have  commanded,  so 
as  to  appear  In  the  partisan  effort  to  ruin 
the  character  of  an  attorney  whose  only 
crime  Is  that  be  was,  at  the  last  election, 
selected  by  a  majority  of  about  3,000  votes' 
to  represent  New  Mexico  in  congress.  In 
his  zeal  to  cripple  the  influence  of  Catron 
to  aid  New  Mexico  and  her  people.  Judge 
Smitb  has  made  this  visit  to  Albnqnerque, 
and  at  the  residence  of  Childers  took  up 
nearly  the  whole  night  in  discussing  the 
case  and  its  merits.  It  is  well  understood 
that,  prior  to  any  action  taken  in  the  su- 
preme court  in  tills  matter,  .Tudge  Smith 
also  met  and  had  a  full  consultation  with 
Childers,  Crist,  and  other  attorneys,  who 
were  at  enmity  with  Catron,  In  regard  to 
the  propriety  and  feasibility  of  pushing  the 
cause  against  Catron;  that  It  was  there  de- 
termined that  it  was  necessary  to  push 
them  for  political  and  personal  reasons ;  that 
Jodge  Smith  would  see  that  they  were  re- 
ferred to  a  special  committee  of  the  bar, 
composed  of  a  majority  who  would  be  hos- 
tile to  Catron,  either  politically  or  person- 
ally, or  both,  bat  that  it  should  be  so  done 
that  it  should  be  made  to  appear  to  the 
other  meml>er8  of  the  supreme  court  that  it 
was  intended  to  l>e  nonpartisan.  •  •  • 
We  do  not  desire  or  intend  to  reflect  on  the 
supreme  court  or  any  member  of  it,  only  to 
state  the  facts  as  we  have  heard  them,  for 
the  information  of  the  public.  We  do  think, 
hower-er,  the  action  of  Judge  Smith  was 
very  reprehensible.  He  had  no  more  occa- 
sion to  consult  with  a  member  of  that  com- 
mittee in  advance  than  be  had  to  become 
the  prosecutor  in  that  or  any  other  cause 
which  might  come  before  him  In  the  su- 
preme conrt  or  the  district  court  He  sits 
as  a  Juror.  Having  taken  an  active  part  in 
advising  in  regard  to  the  cause,— having 
manifested  his  prejudice,  if  we  are  correctly 
informed,— he  is  no  longer  qualified  In  that 
case.  Yet,  if  appearances  and  reports  are 
tme.  he  lias  not  demeaned  himself  as  a  fair, 
upright,  and  manly  Judge  should  have  done. 
No  Judge  having  any  regard  for  his  office  or 
for  the  esteem  for  his  fellows,  since  the  time 
of  Bacon  and  Jeffreys,  has  ever  allowed  him- 
self to  be  consulted  or  to  take  part  in  ad- 
vising the  course  to  be  pursued  in  a  given 
case.  The  management  of  causes,  and  the 
propriety  of  the  course  to  be  pursued,  and 


the  accusation  to  be  presented  In  any  case, 
should  be  left  to  the  legal  profession,  and, 
In  a  case  like  this,  to  the  Bar  Association  of 
New  Mexico,  of  wblcb  Catron  and  Spless  are 
both  members,  and  where  such  matters 
properly  belong.  It  can  scarcely  be  con- 
sidered that  Judge  Smith  has  acted  fairly 
and  impartially  In  this  cause  if  the  facts 
as  we  learn  them  be  true.  The  other  mem- 
bers of  that  court  should  see  that  the  Judi- 
cial ermine  Is  not  dragged  in  the  tuud  of 
politics  and  of  personal  enmity,  and  should 
promptly  check  any  partisan  zeal  or  political 
hostility  which  may  be  manifested  In  that 
cause  if  there  be  any  display  thereof.  *  •  • 
Why  does  the  supreme  court  assume  to  take 
control  and  ignore  the  bar  association,  of 
which  each  member  of  the  court  Is  a  mem- 
ber? Why  is  the  grievance  committee  of 
that  association,  composed  of  such  men  as 
N,  B.  Field,  George  W.  Knaebel,  S.  B.  New- 
comb,  Prank  Springer,  and  A.  A.  Jones,  Ig- 
nored? Are  not  these  men  capable  of  look- 
ing into  the  truth  and  reasonableness  of  the 
charges?  These  ore  men  whose  Integrity, 
ability,  and  fairness  cannot  be  questioned, 
unless  It  be  by  those  who  seek  to  perpetrate 
a  wrong.  It  is  no  partisan  committee. 
Three  of  Its  members  are  Democrats,  and 
two  Republicans.  Two  of  them,  Newcomb 
and  Jones,  have  been  placed  on  the  commit- 
tee to  formulate  these  charges.  But  Field, 
Knaebel,  and  Springer  have  been  shoved 
aside,  Field  being  chairman.  Instead  of 
three  such  men  as  Field,  Knaebel,  and 
Springer,  Victory,  Childers,  and  Fiske,  per- 
sons either  politically  or  personally  hostile 
to  T.  B.  Catron,  were  placed  on  the  com- 
mittee. Why  was  this?  Was  It  fair,  or  was 
it  that  they  did  not  believe  In  the  honesty, 
integrity,  and  fairness  of  Springer,  Knaebel, 
and  Field?  Or  was  it,  possibly,  in  order 
that  the  advocates  of  certain  peculiar  ideas 
should  go  upon  the  committee  to  besmirch 
the  character  of  other  members  of  the  ttar? 
We  hope  the  latter  is  not  the  case.  We  be- 
lieve it  is  not;  but,  if  it  be  such,  then  to 
what  low,  contemptible,  degraded,  and  insl^- 
nlflcant  place  can  the  Judiciary  descend. 
*  •  *  The  individual  who  penned  or  in- 
spired that  article,  or  both,  and  every  one 
else  who  knows  anything,  knows  the  mem- 
l)eri9  of  the  supreme  court  Individually  never 
read  over  the  alleged  charges  and  annexed 
papers  presented  by  Crist,  nor  Iiave  they 
heard  them  read  over,  but,  without  reading 
or  hearing  them  read,  referred  them  to  the 
representation  of  some  one  of  the  committee, 
with  Instructions  simply  to  formulate  char- 
ges based  thereon,  but  not  to  examine  into 
the  truth  of  the  facts  or  the  probability  of 
their  correctness.  It  Is  further  well  known 
that  Catron's  attorneys  applied  to  the  court 
on  motion,  and  asked  to  have  the  charges  In- 
vestigated by  the  committee,  and  their  pow- 
ers enlarged  for  that  purpose,  so  that  they 
might  determine  whether  there  was  any  rea- 
sonable foundation  for  preferring  charges. 
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The  supreme  court  refused  to  accede  to  this 
motion.  That  thereafter  the  committee  it- 
self applied  to  the  court,  and  reauested  to 
be  Informed  as  to  their  duties,  and  most, 
if  not  all,  of  the  committee  stated  that  If 
they  were  required  to  examine  Into  the 
facts  of  the  charges,  or  do  anything  except 
to  act  ministerially  in  formulating  charges 
upon  the  supposed  facts  before  them,  that 
they  declined  to  act  upon  the  committee. 
They  were  therefore  informed  by  the  court 
that  they  were  to  formulate  charges  upon 
the  matters  presented  to  them,  and  stand 
between  the  court  and  wrong.  Wliat  that 
meant  does  not  seem  to  be  very  clear. 
These  facts,  although  done  in  private,  with 
closed  doors,  none  present  but  four  mem- 
bers of  the  court  and  the  committee,  hare 
reached  the  light  of  day.  How  can  it  be 
said  that  the  court  or  any  committee  has  in 
any  manner  passed  upon  the  correctness  of 
the  charges  or  the  possibility  of  sustaining 
them.  No  investigation  lias  been  made  by 
either.  Why  were  not  these  charges  pre- 
ferred in  the  district  court,  where  the  facts 
complained  of  are  said  to  have  happened,  If 
at  all,  and  that  also  before  Judge  Hamilton? 
•  •  •  We  do  not  write  these  facts  to  in- 
fluence the  supreme  court.  We  expect  to 
be  governed  solely  and  entirely  by  the  mer- 
its of  the  case.  We  do  demand,  however, 
that  the  case  shall  be  tried  according  to  law; 
that  a  proper  weight  should  be  given,  in 
view  of  all  the  facts  and  surroundings,  to 
the  testimony  of  each  witness.  We  do  de- 
mand that  politics  shall  be  eliminated;  that 
personal  hostility  and  enmity  shall  be  set 
aside,  and  nothing  but  the  strictest  kind  of 
Justice  and  honesty  shall  prevail." 

The  information  against  said  Hughes  states 
that  he  and  one  W.  T.  McCrelght  are  part- 
ners, under  the  name  of  Hughes  &  Mc- 
Creigbt,  and  the  proprietors  of  said  paper, 
and  has  attached  to  it  a  copy  of  said  article, 
alleging  that  the  same  was  published  by  the 
said  Hughes  &  McCrelght  in  said  newspaper, 
which  had  a  general  circulation  In  the  terri- 
tory of  New  Mexico  and  In  Santa  F6,  the 
capital  of  said  territory,  where  this  court  was 
then  in  session,  and  about  to  proceed  to  the 
investigation  of  the  said  charges  against  the 
said  Catron  and  Spless.  Upon  the  filing  of 
said  Information,  a  writ  of  attachment  was 
issued  for  the  apprehension  of  the  said 
Hughes  and  McCrelght  Said  McCrelght  was 
attached  and  brought  before  the  court,  and 
to  him  certain  interrogatories  were  submit- 
ted, to  which  he  filed  answers;  and  there- 
upon the  court  fined  the  said  McCrelght  In 
the  sum  of  $25  and  costs  of  the  proceeding. 
It  appeared  from  the  answers  of  said  Mc- 
Crelght that  he  had  no  personal  knowledge 
of  the  publication  of  the  said  article,  or  that 
it  was  to  be  published  until  it  appeared  in 
said  newspaper,  and  that  he  was  more  imme- 
diately connected  with  the  local  work  on  said 
paper  than  the  editorial  department. 

It  appears  from  the  marshal's  return  and 


otherwise  that,  upon  issuance  of  said  attach- 
ment the  said  respondent  Hughes  fled  from 
the  territory  of  New  Mexico,  and  was  appre- 
hended by  the  IJnited  States  marshal  at  tlie 
town  of  Winslow,  in  the  territory  of  Arizona, 
and  brought  back,  and  presented  before  tiie 
court  in  the  custody  of  the  marshaL  Cer- 
tain interrogatories  were  submitted  to  said 
Hughes,  and  answered  by  him,  some  of 
which,  together  with  his  answers,  are  as  fol- 
lows: "Ans.  12.  The  article  was  found,  as  I 
have  stated,  upon  my  office  deslc  It  was 
typewritten  and  unsigned.  I  read  it  very 
hurriedly;  Irang  it  on  the  copy  hook;  and,  as 
I  was  extremely  bufiy  on  that  day,  I  sent  the 
article  in  takes'  to  the  printers,  and  did  not 
read  the  article  until  the  proof  sheets  came 
down;  and  then,  in  the  hurry  of  the  day,  it 
was  placed  on  tiie  editorial  page  in  making 
up  the  forms.  I  did  not  read  all  the  prooL 
W.  S.  Burke  read  a  portion,  and  I  read  a  por- 
tion; and  I  never  read  the  entire  article  until 
after  it  was  printed  in  the  paper.  I  liad  no 
knowledge  or  information  at  that  time  or 
since  of  the  auttiorstilp  of  the  article.  Int 
13.  Did  not  W.  S.  Burke,  who  is  employed  as 
a  writer  on  the  said  newspaper,  when  read- 
ing a  part  of  the  proof  of  said  article  above 
referred  to,  state  to  you,  in  substance  or  ef- 
fect, that  said  article  was  loaded,'  meaning 
that  it  was  libelous,  and  that  it  was  calculat- 
ed to  get  you  or  the  paper  in  trouble?  Ana. 
13.  He  did,  in  substance,  and  he  clianged  one 
sentence  in  the  article   at   his  suggestion." 

Respondent  further  states  on  his  oath  that 
at  the  time  the  United  States  deputy  marslial 
came  to  where  he  was  stopping  at  the  hotel  In 
Wlnsiow,  Ariz.,  respondent  did  not  ask  for  his 
authority  nor  demand  to  see  any  warrant  but 
voluntarily  went  with  said  marslial  to  the 
train,  and  returned  to  New  Mexico;  and  that, 
after  arriving  witlHn  the  limits  of  said  terri- 
tory, said  deputy  marshal  read  to  respond- 
ent the  warrant  which  has  been  returned  Into 
this  court  And  respondent  further  states, 
upon  oath,  tliat,  in  the  publication  of  the  arti- 
cle referred  to,  he  had  no  intention  or  desire 
to  reflect  upon  the  supreme  court  of  the  terri- 
tory of  New  Mexico,  its  cUef  Justice,  or  any 
memlier  of  said  court,  nor  any  Intention  or 
desire  to  impede  or  obstruct  the  course  of  jus- 
tice in  any  cause  or  matter  pending  before  it; 
and  that  if  respondent  had  read  the  ardde 
in  question  with  care  before  it  was  published, 
or  had  been  aware  of  the  character  of  its  con- 
tents, the  same  would  not  have  been  pnbUsb- 
ed  in  said  newspaper;  and  respondent  deeply 
regrets  that  by  reason  of  his  liaste,  such  a 
publication  should  have  appeared  in  his  pa- 
per, on  October  17,  1895. 

After  the  answer  had  been  filed,  and  tbe 
case  heard,  and  the  Judgment  rendered,  bnt 
before  the  sentence  of  the  court  had  been 
pronounced,  the  respondent  published  hi  bis 
paper  a  retraction,  which  is  as  follows,  to 
wit:  "An  article  apeared  in  the  Daily  Citi- 
zen on  the  9tb  day  of  this  month  reflecting  on 
Chief  Justice  Smith,  of.  the  territorial  so- 
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preme  court.  InveBtigatlon  shows  that  the 
article  was  false  in  many  particulars.  The 
article  appeared  as  an  editorial,  though  It 
was  not  written  by  the  editor  of  this  paper. 
We  are  now  convinced  that  the  objection- 
able langruage  referred  to  in  the  article  was 
fairly  and  reasonably  open  to  the  construc- 
tion put  upon  it  by  the  supreme  court,  though 
no  such  construction  was  intended  or  thought 
of  by  the  editor  of  this  paper  when  the  same 
was  published.  We  fully  realize  the  impor- 
tance of  haying  the  courts  of  Justice  unim- 
peded by  newspaper  articles  or  criticism  re- 
flecting upon  the  character  of  the  court  or  any 
member  thereof.  We  wish  to  reiterate  our 
regret  that  said  publication  should  have  ap- 
peared, and  we  desire  to  give  this  public  as- 
surance that  hereafter  no  such  article  shall 
appear  in  these  columns.  It  appeared  and 
was  published  through  gross  carelessness, 
and  without  any  malicious  Intent  on  the  part 
of  the  editor  of  this  paper;  and  we  desire  in 
this  public  manner  to  make  apology  to  Chief 
Justice  Smith  and  the  members  of  the  terri- 
torial supreme  court  of  New  Mexico.  Thos. 
Hughes,  Editor  Daily  Citizen." 

W.  B.  Childers,  A.  A.  Jones,  and  John  P. 
Victory,  for  the  Territory.  B.  L.  Bartiett,  for 
respondents. 

liAtrOHIilN,  J.  The  question  was  argued 
before  the  supreme  court  as  to  whether  the 
said  Hughes  should  be  punished  for  the  pub- 
lication of  said  article  upon  the  answ^ii  filed 
by  him.  A  majority  of  the  court  held  that 
the  answers  could  not  be  contradicted,  and 
excluded  all  testimony  ofTered  for  the  pur- 
pose of  contradicting  the  same,  partiy  upon 
the  ground  that  the  practice  did  not  iiermlt 
the  answers  of  the  respondent  in  such  cases 
to  be  contradicted,  and  partiy  upon  the 
ground  that  the  answers  of  said  Hughes 
themselves  showed  guilty  knowledge  of  the 
contents  of  said  editorial,  and  that  the  publi- 
cation thereof  was  admitted  by  him.  It  will 
be  seen  from  an  examination  of  said  answers 
that  the  said  Hughes  claims  that  he  was  en- 
tirely ignorant  of  the  authorship  of  the  said 
article:  that  he  found  the  same  upon  his 
table  or  desk  in  his  office,  and  was  wholly 
ignorant  of  how  it  came  to  be  there;  that  he 
caused  same  to  be  set  up  and  published  in 
his  paper  without  making  any  inquiry  what- 
ever Into  the  authorship  of  the  article,  or  as  to 
the  tmth  of  the  charges  therein  made  against 
the  chief  Justice  and  the  other  members  of 
this  court 

An  examination  of  the  extracts  quoted 
above  from  said  article,  will  show  that  it  was 
not  only  a  most  flagrant  attack  upon  the 
chief  Justice,  but  also  other  members  of  the 
court,  and  the  court  as  a  whole,  charging 
them  with  dishonest  and  partisan  purposes 
in  the  entertainment  of  the  chargeo  against 
the  said  Catron  and  Spiess,  and  the  appoint- 
ment of  a  committee  to  prosecute  the  same. 
It  would  be  difficult  to  find  in  the  proceed- 


ings of  courts  for  contempt,  or  in  the  history 
of  newspaper  publications,  a  more  flagrant 
and  outrageous  abuse  of  the  liberty  of  the 
press.  A  more  flagrant  contempt  of  court 
probably  never  was  perpetrated  by  the  publi- 
cation of  a  newspaper  article  than  In  this 
Instance,  and  the  answer  of  the  defendant 
that  he  was  ignorant  of  the  purpose  or  ef- 
fect of  the  article,  and  of  the  authorship 
of  it,  instead  of  mitigating  his  offense,  ag- 
gravates It;  and  It  is  Impossible  to  escape 
the  conclusion  that  his  flight  from  New  Mex- 
ico was  In  consequence  of  the  Issuance  of 
this  writ  of  attachment  for  his  apprehension. 
No  other  satisfactory  reason  has  been  sug- 
gested to  the  court  for  such  flight 

The  Judgment  of  this  court  in  finding  the 
said  Thomas  Hughes  guilty  of  contempt,  and 
sentencing  him  to  imprisonment  in  the  Jail 
of  the  county  of  Bernalillo  for  60  days,  and 
one  dollar  fine  and  costs,  was  rendered  dur- 
ing the  progress  of  the  Investigation  of  the 
charges  against  the  said  Catron  and  Spiess. 
But  deeming  the  questions  herein  involved 
of  such  importance  to  the  public  that  they 
should  be  thoroughly  understood,  we  have 
concluded  to  state  what  we  believe  to  be  the 
law  concerning  contempt  ot  court  committed 
by  the  publication  of  articles  in  newspapers 
reflecting  upon  Judicial  tribunals. 

Mr.  Cooley,  one  of  the  most  eminent  Amer- 
ican Jurists  and  writers  on  constitutional 
law,  states  the  law  as  follows:  "It  has  also 
been  held  in  many  cases  that  the  publication 
of  an  article  in  a  newspaper  commenting  on 
proceedings  In  court  then  pending  and  un- 
determined, or  upon  the  court  In  its  relation 
thereto,  made  at  a  time  and  under  circum- 
stances calculated  to  affect  the  course  of  Jus- 
tice in  such  proceedings,  and  obviously  in- 
tended for  that  purpose,  may  be  punished 
as  a  contempt,  even  though  the  court  was 
not  in  session  when  the  publication  was 
made." 

In  the  ca^e  of  People  v.  Wilson,  64  lU. 
221,  the  supreme  court  of  the  state  of  Illi- 
nois, the  opinion  being  rendered  by  its  chief 
Justice,  says:  "I  merely  quote  the  rules  as 
laid  down  by  Bishop,  an  American  writer, 
in  his  woi^  on  Criminal  Law  (page  216). 
He  uses  the  following  language:  'According 
to  the  general  doctrine,  any  publication, 
whether  by  parties  or  strangers,  which  con- 
cerns a  case  pending  in  court,  has  a  tendency 
to  prejudice  the  public  concerning  Its  merits, 
and  to  corrupt  the  administration  of  Justice, 
or  which  reflects  on  the  tribunal  or  its  pro- 
ceedings, or  on  the  parties,  the  Jurors,  the 
witnesses,  or  the  counsel,  may  be  visited  as 
a  contempt'  Whether  tested  by  this  com- 
mon-law definition  or  by  the  rule  laid  down 
by  this  cciurt  in  the  Case  of  Stuart,  already 
cited,  there  is  no  room  for  doubt  that  the 
article  in  question  must  be  held  a  contempt 
of  fiagrant  character.  It  related  to  a  case  in 
court  Involving  In  its  final  Issues  a  human 
life.  The  answers  of  the  respondents  state 
that  at  the  time  of  the  publication,  'there 
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was  Intense  excitement  In  tbe  community, 
and  particularly  In  the  city  of  Cmcago,  on 
account  of  frequent  muidera,  and  the  escape 
of  tbe  perpetrators  thereof.'  This  is  no  doubt 
true,  and  this  article  seems  to  liave  been 
studiously  written  with  a  view  to  direct 
popular  clamor  against  this  court,  and  com- 
pel It  either  to  affirm  tbe  Judgment  sending 
Bafferty  to  execution,  or  incur  the  ImputSr 
tlon  of  bribery,  and  tbe  clamor  of  an  angry 
city  to  be  echoed  throughout  the  state  by  a 
portion  of  the  Chicago  press.  The  demand 
was  not  that  we  should  calmly  examine  the 
record  of  Rafferty's  trial  to  see  whether  his 
conviction  bad  been  legal,  but  that  we  should 
give  him  over  to  ezecudon,  because  there 
was  such  impunity  for  crime  in  the  city  of 
Chicago  that  it  was  necessary  some  men 
should  be  Immediately  bung.  We  have  since 
examined  the  record  of  this  man's  conyic- 
tlou,  and  reversed  the  Judgment;  all  the 
members  of  the  court  holding  that  a  plain 
provision  of  the  statute  had  been  violated  on 
his  trial.  Let  us  bay  here,  and  so  plainly 
that  our  position  cannot  be  misrepresented 
only  by  malice  or  gross  stupidity,  tliat  we  do 
not  deprecate,  nor  should  we  claim  the  right 
to  punish,  any  crtticism  the  press  may  chose 
to  publish  upon  our  decisions,  opinions,  or 
official  conduct  In  regard  to  cases  that  have 
passed  from  our  JurisdictlOB  so  long  as  our 
action  is  correctly  stated,  and  our  official  In- 
tegrity is  not  imi)eached.  The  respondents 
are  correct  in  saying  in  their  answers  that 
they  have  a  right  to  examine  the  proceedings 
of  any  and  every  department  of  the  govern- 
ment Far  be  it  from  us  to  deny  that  right 
Such  freedom  of  the  press  is  indispensable  to 
the  preservation  of  tbe  freedom  of  the  people. 
But  certainly  neither  of  these  respondents, 
Bor  any  intelligent  person  connected  with  the 
press,  and  having  a  Just  idea  of  its  respoa- 
aibllities,  as  well  as  its  powers,  will  claim 
that  It  may  seek  to  control  the  administra- 
tion of  Justice  or  influence  the  decision  of 
pending  cases.  A  court  will,  of  course,  en- 
deavor to  remain  wholly  uninfluenced  by  put>- 
lications  like  that  under  consideration;  but 
will  the  community  believe  that  it  is  able 
to  do  so?  Qan  it  even  be  ce.-taln  In  regard 
to  Itself?  Can  men  always  be  sure  of  their 
mental  poise?  A  timid  man  might  be  In- 
fluenced to  yield,  while  a  combative  man 
would  be  driven  in  the  opposite  direction. 
Whether  the  actual  Influence  is-  on  the  one 
side  or  the  other,  so  far  as  it  is  felt  at  all, 
It  becomes  dangerous  to  the  administration 
of  Justice.  Even  if  a  court  is  happily  com- 
posed of  Judges  of  such  firm  and  equal  tem- 
per that  they  remain  wholly  uninfluenced  in 
either  direction,  nevertheless  a  disturbing 
element  has  been  thrown  into  the  council 
chamber,  which  It  is  tbe  wise  policy  of  the 
law  to  occlude.  It  may  be  said  that,  as  long 
as  tbe  court  was  conscious  It  had  not  been 
frightened  from  its  propriety  by  the  article 
in  question,  the  wiser  course  would  have  been 
to  pass  it  by  in  silence.    So  far  as  we  are 


personally  concerned,  we  should  have  pre- 
ferred to  do  ss  We  desire  no  controversy 
with  the  press.  But  a  majority  of  the  court 
were  of  the  opinion  that  this  publication 
could  not  be  disregarded  without  infidelity  to 
our  duty.  By  our  relation  to  the  bar,  to  the 
suitors  in  our  court,  to  the  entire  Judiciary  of 
the  state,  and  to  the  state  itself,  we  felt  con- 
strained to  call  the  persons  responsible  for 
this  publication  to  account" 

In  a  note  of  the  learned  editor  of  the  Amer- 
ican Decisions  to  the  case  entitled  In  Sturoe 
(97  Am.  Dec.  630),  the  following  will  be 
found:  "Publications  in  Newspapers  as  Con- 
tempts. It  has  long  been  settled,  and  is  now 
generally  acknowledged,  that  certain  publi- 
cations in  newspapers  may  amount  to  con- 
tempts of  court,  and  may  be  summarily  pun- 
ished as  such.  Publications  pending  a  suit, 
reflecting  on  the  court  the  Jury,  the  parties, 
tha  officers  of  the  court  or  attorneys  wiU 
reference  to  the  suit  and  having  a  tendency 
to  Influence  the  action  of  the  tribunal  before 
which  the  case  is  pending,  are  a  contempt 
of  that  court  which  may  be  summarily  pim- 
istaed  by  attachment  if  the  publication  has  a 
tendency  to  prejudice  the  public,  a  part  of 
whom  may  thereafter  be  summoned  as  jurors, 
with  respect  to  the  merits  of  a  case  pending 
In  tbe  courts,  and  to  corrupt  the  administra- 
tion of  Justice.  Publications  scandalizing 
the  court  and  intended  to  unduly  influence 
and  overawe  its  deliberations  in  causes  pend- 
ing, are  contempts,  which  this  court  Is  au- 
thorized to  punish  by  attachment;  and  it  ii 
essential  to  the  dignity  of  character,  the 
utility,  and  independence  of  the  court  that 
It  should  possess  and  exercise  such  authori- 
ty." People  V.  WUson,  ft*  111.  221.  To  the 
same  effect:  Holllngswortb  v.  Duane,  WalL 
Br.  77.  Fed.  Cas.  No.  S,616;  Bronson's  Case, 
12  Johns.  ''00;  State  v.  Morrill,  18  Arte  3S4; 
Respublica  v.  Passmore,  3  Yeates,  441,  2  Am. 
Dec.  388,  and  note;  Respublica  ▼.  Oswald, 
1  Dall.  319;  Stuart  v.  People,  3  Scam.  405. 

In  treating  of  this  subject,  Mr.  Bishop  says: 
"Again,  according  to  the  general  doctrine, 
any  publication,  whether  by  parties  or 
strangers,  reliitiug  to  a  cause  In  court  tend- 
ing to  prejudice  the  public  as  to  Its  merits, 
and  to  corrupt  or  emliarrass  the  administra- 
tion of  Justice,  or  reflecting  on  the  tribunal 
or  ite  proceedings,  or  on  the  parties,  the 
Jurors,  the  witnesses,  or  the  counsel,  may  be 
visited  as  a  contempt"  2  Blsh.  Or.  I^w,  I 
259;  In  re  Cheltenham,  etc.,  Ry.  Carriage  A 
Wagon  Co.,  L.  R.  8  Eq.  580;  Daw  v.  Eley, 
L.  R.  7  Eq.  49;  Littler  v.  Thomson.  2  Beav. 
129;  In  re  Crawford,  13  Jur.  965;  Reg.  v. 
Onskiw,  L.  R.  9  Q.  B.  219,  12  Cox.  Cr.  Cas. 
358,  6  Eng.  Rep.  443;  Reg.  v.  Skip  worth,  L. 
R.  9  Q.  B.  219,  6  Bug.  Rep.  466;  Beg.  r. 
O'Dogherty,  5  Cox.  Cr.  Cas.  S48;  Anon.,  i 
Atk.  468. 

In  State  v.  Morrill.  16  Arfc.  380,  the  court 
goes  further,  and  says:  "The  cases  above 
dted  (and  many  more  might  be  cited  If 
deemed  at  all  necessary)  abundantly  show 
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tbat,  by  the  commMi  law,  courts-  posaeswd 
tfa«  power  to  punlsb.  as  for  contempt,  libe]< 
ooa  pnbUcatlons  of  tbe  cbaracter  of  tbe  one 
ander  consideration,  upon  their  proceedings 
pending  or  past,  upon  tbe  ground  tbat  tbey 
tended  to  degrade  tbe  tribnnals,  destroy  tbe 
public  confidence,  and  req>ect  for  their  Jndg- 
ments  and  decrees,  so  essentially  necessary 
to  tbe  good  order  and  well-being  of-  society, 
and  most  effectually  obstructed  the  free 
course  of  jQstice."  Applying  these  princi- 
ples, the  supreme  court  of  appeals  of  West 
Virginia,  In  a  late  case,  held  tbat  a  publication 
in  a  newspaper  where  the  court  was  sitting, 
with  reference  to  a  case  then  pending  and 
undetermined,  charging  three  of  the  four 
judges  of  the  court  with  baling  attended  a 
political  caucus  more  than  a  year  bef<w6,  and 
In  the  caucus  adrlslng  tbe  action  out  of 
wbicb  tbe  case  arose,  and  promising-  the 
caucus  to  hold  Its  action  legal  and  proper^ 
and  charging  the  conrt  with  having  agreed 
to  decide  the  case  before  an  approacbing 
political  convention  for  political  purposes, 
was  a  contempt  of  tbat  court  which  they 
should  summarily  punish.  State  v.  Frew, 
24  W.  Ya.  416.  So,  where  a  number  of-  the 
members  of  the  bar  unite  In  a  publication 
falsely  charging  the  Judge  of  tbe  supreme 
court  with  having  lmi>roperly  participated 
in  politics,  and  insinuating  tbat  tbey  would 
favor  their  fdlow  partisans  in  tb^  judicial 
deliberations,  they  are  guUty  of  such  con- 
tempt as  justifies  their  suspension  from  prac- 
tice, nntil  they  purge  themselves  of  it.  Ex 
parte  Moore,  63  N.  C.  397.  Tenney's  Case, 
23  N.  H.  162,  affords  another  illustration  of 
this  rule. 

Among  the  more  recent  cases  where  the 
publication  of  snch  articles  in  newspapers 
bas  been  punished  as  contempt  of  court  Is 
Barks  t.  Territory  (decided  by  the  supreme 
court  of  Oklahoma,  on  September  7,  1894)  37 
Pac.  829.  In  tbat  case  It  was  decided  that 
tbe  power  to  punish  for  contempt  la  inher- 
ent In  courts  of  record;  that  the  legrislature 
has  no  power,  in  the  absence  of  constitutional 
provisions,  to  limit  or  regulate  the  Inherent 
powers  of  the  courts  to  punish  for  contempt; 
and  that  the  party  accused' has  no  right  of 
trial  by  Jury  In  a  contempt  proceeding.  The 
court  has  also  decided  that  tbe  United 
States  statute  of  March  2,  1831,  which  Is 
embodied  In  section  725  of  the  Revised 
Statutes  of  tbe  United  States,  limiting  tbe 
power  of  the  courts  of  the  United  States  to 
Inflict  summary  punishment  for  contempt  of 
court.  Is  not  applicable  to  the  courts  of  the 
territory,  these  courts  not  being  courts  of  the 
United  States  to  which  these  provisions  of 
the  acts  of  congress  are  applicable.  The 
conrt  decided  in  tbat  case  that  publications 
made  in  a  daily  newspaper,  while  a  matter 
Is  pending  in  the  court,  as  to  whether  or-not 
a  certain  report  presented  by  the  grand  jury 
shall  be  received  by  the  court,  or  returned  to 
tbe  grand  jury  for  further-  proper  action 
and  corrections,  to  tbe  effect  tbat  the  action 


of  tbe  Judge  seemed  to  Indicate  that  he  In- 
tended to  witbbold  the  report,  and  that,  if 
the  judge  persisted  in  carrying  out  such  In- 
tention by  suppressing  the  report-  of  tbe 
grand  jnry,  the  act  might  be-cbaracterlzed 
as  a  flagrant  violation  of  the  people's  rights, 
and  charging  by  direct  implication  that  tbe 
action  of  tbe  court  Is  "an  effort  to  browbeat 
the  grand  jury,  and  an  effort  to  bend  tbe 
grand  jury  to  the  vrill  of  tbe  judge,"  and 
"a  serious  matter,"  constituted  a  contempt 
of  court  In  the  opinion  it  is  said:  "Such 
conduct  is  often  overlooked  by  tbe  conrts, 
when  the  acts  are  serious  Injury  to  tbe  pub- 
lic. The  diffidence  of  courts  to  take  up  for 
investigation  and  punishment  matters-  which 
are  aimed,  not  only  at  the  court  in  Its. public 
capacity,  but  also  in  Its  individuality,  often 
permlte  such  transgressions  as  contempte  of 
court  to  be  overlooked  and  allowed  to  go 
unnoticed  by  the  judges  of  tbe  courts;  and 
tbe  pubUc  welfare,  the  morals,  tbe  good  be- 
havior, and  tbe  proper  consideration  of  a 
community  for  governmental  fimctlons  are 
thereby  greatly  injured."  Tbe  defendant  In- 
sisted tbat  the  statute  of  Oklahoma  provided 
for  tbe  punishment  of  criminal,  contempt 
upon  Indictment  by.  tbe  grand  jury.  It  says: 
"Tbe  legislature  Intended  tbat  the  public  it- 
self might  also  have  a  rigbti  to  prosecute 
these  offenses,— -not  to  take  away  tbe  power 
whlcb  tbe  conrt  already  had  to  punish  the 
offender,  but  prescribe  a  means  in  addition 
to  tbat  already  possessed  for  such  punish- 
ment" It  then  proceeds:  "The  power  to 
punish  for  contempt  of  court  Islnberent  in 
all  courte  of  record."  Bx  parte  Robinson,  19 
Wall.  505;  In  re  MlUlngton,  24  Kan.  214; 
People  v.  Stapleton  (Colo.  Sup.)  33  Pao.  167; 
Mlddlebrook  v.  State,  48  Conn.  267;  Hol- 
man  v.  State,  106  Ind.  518,  5  N.  BX,  556.  The 
court  also  very  well  says  in  its  c^lnion: 
"We  decline  in  this  case  to  give  character 
to  a  manufactured  sentiment  by  joining  In 
the  too  often  repeated  discussion  of  a  per- 
v<erted  application  of  our  beneficent-  beritege 
of' freedom  of  speech  and  liberty  of  the  presa 
During  these  occasions,  when  crime  stalks 
abroad  cloaked  in  the  garb  of  liberty,  and 
when  the  assassin  of  our  highest  and  noblest 
institntions  of  civil  government  would  au- 
daciously bid  the  hand  of  justice  bestow  re- 
ward for  punishment-  too  long  deserved,  we 
are  reminded  of  the  historic  words  of  Madam 
Roland:  'Ob,  Liberty!  How  many  crimes 
are  committed  in  thy  namel'  and  resolve  that 
the  shield  of  tbe  Innocent  shall  not  be  the 
weapon  of  tbe  guilty." 

In  the  case  of  the  Territory  v.  Murray,  de- 
cided by  the  supreme  court  of  Montana,  and 
reported  in  15  Pac.  145,  it  was  decided  that 
tbe  sending  and  publication  of  a  telegram 
in  a  newspaper  of  general  circulation  of  a 
dispatch  that  two  persons  (real  estate 
agents),  on  the  day  of  the  sending  of  the 
telegram,  made  a  wager  of  5500  that  owing 
to  the  influence  of  some  persons  interested* 
in  a  cause  pending  before  the  supreme  court 
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of  MontanA,  the  court  would  reyerse  their 
former  decision,  was  a  flagrant  contempt  of 
court;  and  this  court  also  held  that  the  acts 
of  conj^ess  had  no  application  to  the  courts 
of  a  territory,  and  that  the  disclaimer  of  the 
defendant  In  his  affidavit  of  any  Intention  to 
treat  the  court  with  the  slightest  contempt 
In  publishing  the  telegram  was  not  binding 
upon  the  court,  but  that  It  might  Inquire 
into  the  truth  of  the  matter.  "The  meaning 
and  Intent  of  the  defendant  in  publishing 
the  dispatch  must  be  determined  by  a  fair 
Interpretation  of  the  language  used.  The 
construction  and  tendency  of  the  publication 
as  bearing  upon  its  character  as  a  contempt 
are  matters  of  law  for  the  court;"  Henry 
T.  Ellis,  49  Iowa,  206;  People  y.  Wilson,  64 
111.  19S>;  and  numerous  other  authorities. 

In  the  case  of  Cooper  t.  People  (decided 
by  the  supreme  court  of  Colorado)  22  Pac 
790,  the  court  quotes  from  the  case  of  Wat- 
son T.  WUllama,  86  MUs.  331,  as  foUows: 
"The  right  to  punish  contempts  by  sum- 
mary conylctions  is  a  necessary  attribute 
of  Judicial  power.  Inherent  In  all  courts  of 
Justice  from  the  nature  of  their  organization, 
and  essential  to  their  existence  and  protec- 
tion and  to  the  due  administration  of  Jus- 
tice. It  is  a  trust  giyen  to  the  courts  not  for 
themselves,  but  for  the  people  whose  laws 
they  enforce  and  whose  authority  they  ex- 
ercise; and  each  court  has  the  power  for 
itself  finally  to  adjudicate  and  punish  con- 
tempts without  interference  from  any  other. 
The  right  to  punish  for  contempts  extends 
not  only  to  acts  which  directly  and  openly 
insult  or  resist  the  powers  of  the  court  or 
the  persons  of  the  judges,  but  to  Indirect  and 
constructive  attempts  which  obstruct  the 
progress  and  degrade  the  authority  of  the 
courts."  In  this  case,  the  supreme  court  of 
OoloradOk  speaking  of  the  pretended  right  of 
trial  by  Jury  in  contempt  proceedings  says: 
"Prior  to,  and  at  the  time  of  the  adoption  of 
these  constitutional  provisions,  courts  had 
at  common  law  the  undoubted  authority  to 
punish  summarily,  without  a  trial  by  Jury, 
both  constructive  and  direct  contempt  And 
it  is  difficult  to  see  how  the  provisions  in 
reference  to  Jury  trials  In  suits  and  prose- 
cutions for  libel  can  be  so  construed  as  to 
either  extend  this  right  to  contempt  proceed- 
ings, or  to  support  the  argument  that,  as 
Jury  trials  are  not  allowed  in  matters  of  con- 
tempt, therefore  the  constitution  takes  away 
the  power  to  punish  as  for  a  contempt  for 
matters  spoken,  written,  or  published  be- 
yond the  immediate  view  or  presence  of  the 
court,  although  presenting  no  barrier  to 
summary  punishment  for  direct  contempts. 
No  court  has  ever  yet  held  that  the  right  of 
trial  by  Jury  extends  to  contempt  proceed- 
ings, and  to  so  decide  would  defeat  the  very 
object  of  the  power.  So  to  hold  would  place 
It  in  the  power  of  a  vicious  person  so  to  con- 
duct himself  as  to  prevent  any  kind  of  a 
trlaL  As  we  have  seen,  the  power  to  punish 
summarily  for  contempt  is  essential  to  the 


very  existence  of  the  court  Oooley,  Const 
liim.  p.  390,  note  3."  The  authority  of  the 
courts  to  punish  summarily,  as  for  contempt, 
parties  publishing  articles  in  reference  to 
causes  pending,  when  such  publications  tend 
to  corrupt  or  embarrass  the  administration 
of  Justice,  has  been  expressly  upheld,  not- 
withstanding the  existence  of  such  consti- 
tutional provisions.  State  y.  Morrill,  supia; 
Myers  ▼.  State  (Ohio  Sup.)  22  N.  B.  43; 
State  V.  Frew,  supra;  Sturoc's  Case,  4S  N. 
H.  428;  2  Bish.  Cr.  Law,  259;  State  y.  Mor- 
rill, supra.  The  court  said:  "The  counsel 
for  the  defense  suppose  that  the  power  of 
the  courts  to  punish,  as  for  contempt  the 
publication  of  libels  upon  their  proceedings, 
was  cut  off  by  the  seventh  section  of  the  liill 
of  rights,  which  is  in  these  words:  TTlie 
printing  presses  shall  be  free  to  every  per- 
son, and  no  law  shall  ever  be  made  to  re- 
strain the  rights  thereof.  The  free  ccan- 
munlcation  of  thoughts  and  opinions  is  one 
of  the  invaluable  rights  of  man,  and  every 
citizen  may  freely  speak,  write,  and  think 
on  any  subject,  being  responsible  for  the 
abuse  of  that  liberty,'  is  an  answer  to  the 
argumoit  of  the  learned  counsd.  It  is  a 
well-lmown  fact  that  the  bench  and  bar  have 
be«i  in  this  and  all  other  countries,  where 
the  law  has  existed  as  a  distinct  professloii, 
the  ablest  and  most  zealous  advocates  of  lib- 
eral institutions,  the  freedom  of  conscience, 
and  the  liberty -of  the  press;  and  none  bare 
guarded  more  watchfully  the  encroachments 
of  power,  cm  one  hand,  or  deprecated  more- 
earnestly  tendencies  to  lawless  anarchy  and 
licentiousness,  on  the  other.  The  freedom  of 
the  press,  therefore,  has  nothing  to  fear  from 
the  bench  in  this  state.  No  attempt  has 
ever  been  made,  and  we  may  venture  to  say 
never  will  be  made,  to  Int^fere  with  its 
legitimate  province  on  the  part  of  the  Ju- 
diciary by  the  exercise  of  the  power  to  pun- 
ish contempt" 

In  the  case  of  State  v.  Faulds,  42  Pac.  285, 
the  supreme  court  of  Montana,  in  an  opinion 
rendered  November  11,  1895,  quotes  with  ap- 
proval the  following  from  the  case  of  State 
V.  Morrill,  16  Arlc  384.  The  court  saysi 
"It  an  ignorant  or  Impolite  man  stalks  into  a 
courthouse  with  his  liat  on,  or  makes  a  noise 
about  the  door,  or  disobeys  process,  all  agree 
that  he  may  be  punished  for  contempt;  but 
if  a  man  has  an  imjiortant  case  pending  hi 
court,  and,  willing  to  resort  to  desperate 
measures  to  succeed,  publishes,  on  the  eve 
of  the  trial,  a  libel,  alleging  that  the  Judge 
has  been  bribed  to  charge  the  Jury  against 
him,  and  that  all  the  witnesses  who  are  to 
appear  on  behalf  of  the  opposing  party  bare 
been  corrupted  and  are  unworthy  of  credit, 
it  is  no  coutempt,  and  the  Judge  must  labor 
under  the  embarrassment  of  sitting  in  the 
case,  under  such  circumstances,  vrith  bis 
mouth  dosed.  Or  if  a  Judgment  Is  rendered 
against  a  man,  as  soon  as  the  Judge  leaves 
the  bench,  he  Is  met  at  the  door,  insulted, 
and  assaulted  by  the  party,  In  consequence 
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of  his  dedMon,  and  then  a  publication  is  made 
In  a  ne'W8pap«'  charging  him  with  corrup- 
tion in  rendering  the  Judgment,  and  calling 
upon  the  community  to  disregard  and  resist 
Its  execution,  and  yet  this  is  no  contempt!" 
The  supreme  court  of  Montana  also  says: 
"Such  publicatlonB  are  an  abuse  of  the  lib- 
erty of  the  press,  and  tend  to  sap  the  very 
foundation  of  good  order  and  well-being  in 
society,  by  obstructing  the  course  of  Justice. 
If  a  Judge  is  really  corrupt  and  unworthy 
the  station  which  he  holds,  the  constitution 
haa  provided  an  ample  remedy  by  impeach- 
ment or  address,  where  he  can  meet  his  ac- 
cuser face  to  face,  and  his  conduct  may  un- 
dergo a  full  Investigation.  The  liberty  of  the 
press  Is  one  thing,  and  licentious  scandal  is 
another.  The  constitution  guaranties  to  every 
man  the  right  to  acquire  and  hold  property 
by  all  lawful  means,  but  this  furnishes  no 
jDStlflcatlon  to  a  man  to  rob  his  neighbor  of 
his  lands  or  goods."  This  conrt,  in  reference 
to  the  facts  stated  that  the  con8tltuti<ni  of 
Montana  limits  the  power  of  the  two  houses 
of  the  legislature  to  punish  for  contempt,  but 
does  not  restrict  the  common-law  powOT  of 
the  court,  says:  "There  Is  a  good  reason 
why  the  framers  of  the  constitution  might 
well  have  made  this  distinction.  The  leglsla/- 
tore  Is  a  imlitical  body.  If  its  proceedings 
and  the  conduct  and  motives  of  its  members 
are  unjustly  assailed  by  libelous  publications, 
they  may  defend  their  official  conduct,  and 
repel  attacks  through  the  press  and  upon 
the  "stump';  but  it  is  not  the  usage  of  the 
country,  nor  would  it  comport  with  the  dig- 
nity of  Judicial  stations,  for  Judges  to  resort 
to  newqmpera  or  the  public  forum  in  defense 
of  the  Integrity  of  their  decisions,  etc.,  and  It 
should  be  an  unwise  policy  that  would  drive 
them  to  such  a  course."  State  v.  Faulds 
(Mont)  42  Pac.  285. 

Parties  have  a  constitutional  right  to  have 
their  causes  tried  fairly  in  court,  by  as  Im- 
partial tribunal,  uninfluenced  by  newspaper 
dictation  or  popular  clamor.  What  would 
become  of  this  right  if  the  press  may  use 
language  in  reference  to  a  pending  cause  cal- 
culated to  intimidate  or  unduly  influence  or 
control  Judicial  action?  Days  and  sometimes 
weeks  arc  spent  in  the  endeavor  to  secure  an 
Impartial  Jury  for  the  trlaj  of  a  case;  and, 
when  selected,  it  is  Incumbent  upon  the 
court  to  exercise  the  utmost  care  in  exclud- 
ing evidence  of  matters  foreign  to  the  issues 
Involved,  so  that  the  mind  of  the  Juror  may 
not  perchance  be  unduly  biased  or  prejudiced 
in  reference  either  to  the  litigants  or  to  the 
matters  upon  trial.  But  if  an  editor,  a  liti- 
gant or  those  In  sympathy  with  him,  should 
be  permitted,  through  the  medium  of  the 
press,  by  promises  or  threats.  Invective  sar- 
casm, or  denunciation,  to  influence  the  result 
of  the  trial,  all  the  care  taken  in  the  selec- 
tion of  the  Jury,  as  well  as  the  precaution 
used  to  conflne  their  attention  at  the  trial 
solely  to  the  issues  Involved,  will  have  been 
expended  In  vain. 


In  the  case  of  Myers  v.  State,  It  is  de- 
cided by  the  supreme  court  of  Ohio  (1889): 
"The  fumlsMng  by  a  correspondent  for  pub- 
lleation,  and  procuring  to  be  published,  in  a 
newspaper,  an  article  containing  statements 
regarding  a  Judge  then  engaged  in  the  trial 
of  a  cause,  Imputing  to  him  conduct  in 
respect  to  the  case  on  trial,  which,  If  true, 
would  render  him  an  unflt  person  to  preside 
at  a  trial  of  the  cause,  with  knowledge  on 
the  part  of  the  correspondent  that  such  news- 
paper has  a  large  circulation  in  the  county 
where  the  trial  is  in  progress,  and  with  rea- 
sonable grounds  to  believe  that  the  same 
will,  when  published,  be  drculated  In  the 
court  room  and  about  the  court  house  during 
said  trial,  and  there  read,  and-whlch  was  aft- 
erwards, during  the  trial,  circulated  and 
read  therein.  Is  a  contempt  of  court."  22  N. 
E.  4a  It  Is  also  decided  in  this  case  that, 
though  the  libel  was  in  a  large  part  against 
the  presiding  Judge,  that  fact  did  not  dis- 
qualify him  from  trying  the  proceedings  for 
contempt  It  was  not  the  libel  against  the 
Judge  which  constituted  the  offense  for 
which  the  resitondent  was  liable  as  for  con- 
tempt of  court  The  offense  consisted  in 
the  tendency  of  his  acts  to  prevent  a  fair 
trial  of  the  cause  then  pending  in  the  court 
It  Is  this  offense  which  constitutes  the  of- 
fense, and  for  which  he  could  be  punished 
summarily;  and  the  fact  that,  in  committing 
this  offense,  he  also  libeled  the  Judge,  and 
may  be  proceeded  against  by  indictment 
therefor,  is  no  reason  why  he  may  not  and 
should  not  be  punished  for  the  offense 
against  the  administration  of  Justice.  This 
Is  also  decided  in  the  case  of  the  People  v. 
Stapleton,  33  Pac.  167,  by  the  supreme 
court  of  Colorado. 

In  the  case  of  Ex  parte  Barry,  25  Pac.  25C, 
It  Is  decided  by  the  supreme  court  of  Cali- 
fornia that  a  publication  made  by  a  newspa- 
per after  the  Judge  of  the  superior  court 
has  sustained  a  demurrer  to  a  petition,  with 
leave  to  amend,  denouncing  the  Judge  for  his 
action,  is  a  flagrant  abuse  of  the  liberty  of 
the  press,  and  an  unlawful  interference  with 
the  proceedings  of  the  court,  punishable  by 
fine  and  imprisonment  as  for  contempt 

In  the  case  of  State  v.  Frew  (decided  by 
the  supreme  court  of  West  Virginia)  24  W. 
Ya.  416,  the  authorities  are  also  reviewed  at 
great  length  from  nearly  every  state  in  the 
Union,  and  all  to  the  same  effect 

In  Spalding  v.  People,  7  Hill,  301,  It  was 
said  by  Nelson,  C.  3.  (afterwards  an  asso- 
ciate Justice  of  the  supreme  court  of  the 
United  States):  "The  remedy  by  Indictment 
Is  ofttimes  found  too  tardy  for  the  exigency 
of  the  case;  hence  the  law  has  always  au- 
thorized the  more  summary  proceeding  by 
attachment  as  for  a  criminal  contempt, 
whereby  the  offender  is  arraigned  at  once 
upon  the  charges,  and  the  courts  of  Justice 
more  promptly  vindicated  and   sustained." 

But,  in  our  opinion,  the  Judges  of  this  court 
would  have  been  guilty  of  a  most  flagrant 
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fellnre  to  appreciate  the  dignity  of  the  posi- 
tion wlilch  tliey  liold,  and  their  duty  to  the 
proper  administration  of  justice,  had  they 
«hrunk,  however  unpleasant  it  might  have 
been  to  themselves,  from  meting  out  to  tbe 
offender  In  this  case  adequate  punishment 
It  may  be  properly  said'  In  this  connection 
that  tbe  court  was  under  no  obligations  to 
credit  the  statement  of  the  respondent 
Hughes  that  he  was  ignorant,  and  could 
form  no  opinion,  as  to  who  was  the  author 
of  the  article  in  question.  The  statement 
bears  the  stamp  of  improbability  upon  its 
face.  The  fact  that  be  has  vicariously  sof- 
fered  punishment  for  the  author  of  the  ar- 
ticle as  well  as  himself  should  not  have  com- 
mended him  to  the  sympathy  of  the  court,  or 
in  any  way  induced  it  to  mitigate  the  sen- 
tence which  was  imposed  upon  him.  Tbe 
-court  might  feel  Itself  called  upon  to  com- 
ment upon  the  conduct  of  the  author  of  the 
article  in  permitting  the  publisher  of  tbe 
newspaper  to  stand  between  tbe  author  and. 
the  punishment  which  Justice  demands.  It 
is  difficult  to  conceive  of  a  man  possessed 
of  so  contemptible  a  spirit  as,  in  the  guise  of 
secrecy,  to  write  so  flagrant  a  libel  upon 
the  character  of  a  court  as  tMs  newspaper 
Article  was,  and  when  the  publishers  there- 
of publish  to  the  world  under  oatb  that  they 
were  Ignorant  of  the  author  of  the  article  at 
the  time  of  Its  publication,  and  still  are  so 
Ignorant,  not  to  come  forth  and  avow  Its 
Authorship.  Tbe  retraction  published  by  tbe 
respondent  Hughes  should.  In  the  minds  of 
all  honest  and  fair-minded  men,  answer  at 
once  the  proposition  that  the  publication 
was  made  by  Urn  innocently.  How  could 
such  a  publication  be  made  innocently  when 
be  admits  that  it  was  false,  and  that  he  had 
no  Information  whatever  upon  which  to  base 
it,  and  his  attention  called  to  its  libelous 
character  by  bis  associates  before  It  -was 
printed  ? 

As  already  stated  in  this  opinion,  the  an- 
swer of  the  defendant  and  his  subaequent 
conduct  aggravate,  instead  of  mitigate,  his 
offense.  It  would  have  been  idle,  in  the 
opinion  of  a  majority  of  this  court,  for  the 
court  to  have  Imposed  in  this  Instance  a 
mere  fine.  It  might  have  been  possible,  and 
perhaps  is  probable,  that  the  real  author  of 
the  article,  who  escapes  punishment,  would 
have  come  forward  and  furnished  the  re- 
spondent sufficient  money  to  liquidate  the 
fine  had  tbe  punishment  not  been  Imprison- 
ment 

The  court  has  felt  constrained  to  say  this 
much  as  the  matter  was  one  of  duty  Im- 
posed upon  it  in  the  administration  of  Jus- 
tice and  vindication  of  the  law.  It  la  true 
that  the  disbarment  proceedings  seem  to 
have  stirred  up  a  great  deal  of  political  feel- 
ing and  prejudice,  due  to  the  prominent 
standing  of  one,  at  least,  of  the  respondents; 
but  that  fact  neither  Justified  the  publica- 
tion of  tbe  libel,  nor  relieved  the  court  from 
the  necessity  of  discharging  an  unpleasant 


duty.  Neither  was  it  in  tbe  power  of  the 
court,  when  the  charges  were  preferred 
against  the  respondents  In  tbe  disbarment 
proceeding,  to  omit  to  cause  those  charges 
to  be  investigated.  Such  an  omission  would 
have  been  a  failure  to  discharge  a  duty  im- 
posed upon  the  court  to  the  public  interest 
and  the  proper  administration  of  justice,  as 
well  as  to  the  respondents  themselves.  It  is 
hard  to  understand  how  it  could  be  contend- 
ed for  a  moment  that  in  Justice  to  the  re- 
spondents themselves,  there  should  not  have 
been  a  full  and  complete  Investigation  of  tbe 
charges  made  against  them. 

The  failure  of  every  well-meaning  citizen 
to  dispassionately  consider  and  understand 
the  principles  of  law  that  govern  the  conrta 
In  such  cases  as  this,  and  to  sustain  tbe 
court  without  regard  to  the  different  political 
complexions  of  the  Judges  who  constitnted 
the  court  or  the  citizen  himself,  is  seriously 
to  be  deprecated,  and  argues  badly  for  the 
prospect  of  good  government  in  any  com- 
munity or  state.  Political  clamor  and  preju- 
dice should  never  be  permitted  to  Interfere 
with  the  administration  of  Justice  and  the 
law,  and  the  judge  who  yields  to  it  is  unfit 
to  fill  the  position  which  he  holds. 

SMITH,  O.  J.,  and  COLLIBR,  J.,  concur. 

BANTZ  and  HAMILTON,  JJ.  We  have 
filed  a  separate  opinion,  and  concur  in  finding 
respondents  guilty  of  contempt,  but  dissent 
from  the  punishment  inflicted,  and  some  of 
the  views  expressed  herein  by  a  majority  of 
tbe  court 

This  is  a  proceeding  in  contempt  against 
the  publishers  of  a  newspaper  in  respect  to 
an  article  reflecting  upon  the  menabera  of 
this  court  published,  in  relation  to  a  cause 
then  pending.  It  was  conceded  at  the  bar  by 
counsel  for  Mr.  Hughes,  one  of  tbe  pub- 
lishers, that  the  article  was  false,  wicked, 
and  harmful;  and,  although  our  Jurisdictioii 
to  punish  therefor  as  a  contempt  was  fully 
conceded,  yet  we  base  our  jurisdiction  upon 
the  distlQct  ground  that  the  publication  was 
of  a  nature  calculated  and  Intended  to  exer- 
cise an  influence  upoq  the  decision  of  a 
cause  then  pending,  independently  of  tbe  law 
or  the  evidence  produced,  and  thereby  sought 
unlawfully  to  interefcre  with  and  obstruct 
tbe  administration  of  Justice.  The  protection 
of  the  citizen  against  that  so-called  "liberty 
of  tbe  press,"  in  false,  reckless,  and  malig- 
nant assaults,  is  ordinarily  to  be  found  in  a 
civil  action  or  indictment  Even  though  the 
publication  be  In  respect  to  a  court  of  justice, 
we  are  not  prepared  to  hold,  nor  is  it  neces- 
sary in  this  case  to  hold,  that  such  publica- 
tion can  be  the  lawful  subject  of  contempt 
proceedings,  however  harsh  and  unjust  the 
criticism;  provided  it  does  not  Impute  im- 
pure motives,  and  is  confined  to  dedsions 
or  transactions  entirely  past,  and  contains 
no  element  affecting  some  cause  pending  and 
undetermined.     In  People  v.  Wilson,  61  111. 
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214,  after  annotmclng  tbe  ^nerai  proposi- 
tion that  published  criticisms  of  decisions, 
opinions,  or  official  conduct  of  the  court  or 
Its  members.  In  regard  to  cases  tbat  have 
passed  beyond  the  court's  jurisdiction,  will 
not  be  punlsbable  as  a  contempt,  and  that 
the  Judicial  and  all  other  departments  of  the 
{Tovernment  are  open  to  examination  and 
public  discussion,  yet  the  court  say  that  It  Is 
not  within  the  liberty  of  the  press  *to  con- 
trol the  administration  of  justice  or  influ- 
ence the  decision  of  pending  canses."  And 
Lawrence,  C.  3.,  pertinently  observes:  "A 
court  will,  of  course,  endeavor  to  remain 
wholly  nnlnflnenced  by  publications  like  that 
under  consideration,  but  will  the  community 
believe  that  it  ia  able  to  do  so?  Can  it  even 
be  certain  in  regard  to  itself?  Oan  men  al- 
ways  be  sure  of  their  mental  poise?  A  timid 
man  might  be  Influenced  to  yield,  while  a 
combative  man  would  be  driven  into  the  op- 
posite direction.  Whether  the  actual  influ- 
ence is  on  one  side  or  the  other,  so  far  as  It 
Is  felt  at  all  it  becomes  dangerous  to  tbe 
administration  of  justice.  Even  If  a  court 
is  happily  composed  of  judges  of  such  firm 
and  equal  temper  that  they  remain  wholly 
uninfluenced  in  either  direction,  neverdieless 
a  disturbing  element  has  been  tlirown  into 
the  council  ctiamber,  which  it  is  the  wise 
policy  of  the  law  to  exclude."  In  People  v. 
Stapletmi,  S3  Pac.  167,  the  supreme  court  of 
Colorado,  in  188S,  observed  upon  this  sub- 
ject: "If  the  courts  of  Justice  may  be  pub- 
licly assaulted  by  libel  and  slander,  or  other- 
wise threatened  or  traduced  in  respect  to 
causes,  civil  or  criminal,  pen(Ung  before  them 
for  hearing  or  trial,  then,  indeed,  no  one's 
rights  are  any  longer  safe,  and  life,  liberty, 
and  property  are  held  by  a  feeble  tenure  in 
this  commonwealth."  Imperfect  as  Judicial 
ezaminationB  may  be,  both  sides  have  full 
opportunity  to  be  heard  in  open  court  be- 
fore Judgment  is  rendered;  and  more  danger 
is  to  be  apprehended  from  the  power  of  the 
press  over  the  courts  than  from  tbe  power 
of  tbe  courts  over  the  press.  In  view  of  the 
nature  and  tendency  of  the  publication  set 
out  in  this  proceeding,  and  to  which  we  have 
already  called  attention,  we  are  entirely  sat- 
isfied as  to  our  jurisdiction  in  this  case,  and 
of  the  guilt  of  the  respondent 

The  respondent  declares  under  oath  that 
no  contempt  was,  in  fact.  Intended;  that, 
since  the  publication,  he  has  ascertained  the 
falsity  of  the  charges,  and  expresses  a  will- 
ingness to  publish  a  full  retraction.  If,  un- 
der all  the  circumstances,  tbe  language  of 
the  publication,  by  any  fair  interpretation, 
could  be  harmonized  with  good  faith  on  tbe 
part  of  the  respondent,  we  might  consider 
ourselves  bound  by  this  answer;  but  the  ex- 
pressions contained  In  the  publication  are 
too  direct  and  full  to  be  overborne  by  a 
disclosure  now  of  what  were  hitherto  secret 
mental  reservations.  Tbe  respondent  Thomas 
Hughes  lus  not  therefore  purged  himself  of 
such  contempt;   but  we  do  not  believe  the 


punishment  of  imprisonment  by  the  court  Is 
warranted. 

SMITH,  C.  J.  I  concur  in  the  conclusion 
that  the  respondent  Is  guilty  of  gross  licen-' 
tlousness  in  the  abuse  of  the  liberty  of  the 
press,  and  of  willful  contempt  of  this  court, 
but  I  dissent  from  tbe  suggestion  that  a 
court  Is  subject  to  imputation  of  Impurity 
and  partisanship  after  the  determihatlon  of  a 
cause.  It  Is  public  policy  that  judicial  tribu- 
nals shall  be  maintained  In  their  dignity, 
and,  until  they  have  'so  offended  that  they 
are  liable  to  Impeachn!ient,  it  is  Inherent  that 
they  shall  protect  themselves  by  the  exercise 
of  their  official  power,  especially  as  they  are 
precluded  the  privilege  of  otherwise  redress- 
ing the  wrongs  done  them  In  their  official 
capacity.  The  Judgment  of  the  court  may  be 
condemned,  and  its  critic  may  specify  Ito 
errors  and  demonstrate  Ite  unwisdom,  but 
ite  motive  cannot  be  assailed.  If  a  high 
crime  or  misdemeanor  has  been  committed, 
let  the  offender  be  arraigned  tiefore  the  bar 
empowered  by  the  constitution  to  try  such 
crimes. 


UNION  TEUST  CO.  OF  NEW  YORK  v.  AT- 
CHISON, T.  &  8.  P.  R.  00.  (POSTAIi 
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Intervener). 

(Supreme  Court  of  New  Mexico.     Dec.  20, 
1885.) 

EqUITT  PkOCEDCRE  —  InTERVKNTIOK  —  CORPOBA- 
TI0N8  —  COLLATEHAI.  ATTACK  —  TeLBOBAPH  CoH- 
PANIBB— BUILDINO  LiNB  OX  RaILBOAD  RIOBT  OF 

Wat  —  BxoLUBiVB  Fbanchisb  —  CoNtaAcrs  IR 
Rbstkaimt  of  Tbade. 

1.  The  right  of  a  telegraph  company  to  es- 
tablish lines  along  the  right  of  way  of  a  rail- 
road company  whose  property  ia  in  the  hands  of 
receivers,  pendidg  foreclosure,  may  be  present- 
ed and  adjudicated  by  intervention  in  the  fore- 
closure proceeding. 

2.  Comp.  Laws  1884,  §§  1890-1892,  in  re- 
gard to  intervention  by  persons  interested  in 
the  litigation,  relate  only  to  actions  at  law. 

3.  The  objection  that  a  foreign  corporation 
has  failed  to  file  a  copy  of  ite  charter,  and  of 
the  laws  of  the  state  or  territory  granting  the 
same,  and  has  not  designated  an  agent  on  whom 
process  may  be  served,  as  required  by  statute, 
before  it  can  do  business,  can  only  be  raised  in 
a  direct  proceeding  by  quo  warranto  brought  for 
that  purpose. 

4.  Rev.  St.  V.  S.  i  69Q3,  authorizing  tele- 
graph companies  to  operate  ^lines  of  telegraph 
over  any  portion  of  the  public  domain,  along  any 
of  the  military  or  post  road«  of  the  United 
States  which  have  been  or  may  hereafter  be  de- 
clared such  by  law,  and  over  navigable  streams 
of  the  United  States,  etc.,  in  effect  prohibits  a 
railroad  company  from  granting  an  exclusive 
franchise  along  its  right  of  way  to  any  single 
telegraph  company.  ° 

5.  Such  act  extends  to  all  military  and  post 
roads,  wheiher  on  the  public  domain  or  on  pri- 
vate property  acquired  by  a  railroad  company 
by  purchase  or  condemnation  proceedings. 

0.  A  contract  whereby  a  railroad  company 
grants  to  a  particular  tele^aph  company  the  ex- 
clusive right  to  establish  imes  of  communication 
along  its  right  of  way  is  void,  as  in  restraint  of 
trade. 
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Appeal  from  First  Judicial  district  court; 
■before  Justice  Edward  P.  Seeds. 

Bill  by  the  Union  Trust  Ckimp&ny  of  the 
State  of  New  York  against  the  Atchison, 
Topeka  &  Santa  F6  Bailroad  Company,  for 
foreclosure  of  a  mortgage  and  the  appoint- 
ment of  receivers.  The  Postal  Telegraph 
Cable  Company  Intervened,  and  a  demurrer 
to  the  intervening  petition  was  filed  on  be- 
half of  the  Western  Union  Telegraph  Com- 
pany. From  an  order  sustaining  said  de-' 
murrer,  the  Intervener  appeals.     Beversed. 

This  is  an  action  on  an  intervening  peti- 
tion in  the  above  cause,  brought  by  the 
Postal  Telegraph  Cable  Company,  for  an 
«rder  on  the  receivers  of  the  Atchison.  To- 
peka &  Santa  F6  Bailroad  Company,  re- 
quiring them  to  grant  to  the  Intervening  pe- 
titioner leave  to  construct  a  line  of  tele- 
graph poles,  wires,  etc..  over  and  along  the 
right  of  way  of  said  railroad  company,  and 
.to  attach  the  same  to  the  bridges  along  said 
right  of  way,  and  for  aid  and  assistance  In 
transporting  and  distributing  its  men,  ma- 
terials, supplies,  etc.,  along  the  same,  from 
the  southern  boundary  line  of  the  state  of 
Colorado,  through  New  Mexico,  to  the  city 
of  Albuquerque,  and  for  such  other  rights, 
privileges,  and  facilities  as  may  be  neces- 
sary and  convenient  In  the  construction, 
operation,  and  maintenance  of  such  line  of 
telegraph  by  the  Postal  Telegraph  Cable 
Company,  and  as  set  out  and  prayed  for  in 
said  intervening  petition.  During  January, 
1894,  the  Union  Trust  Company  of  the  state 
of  New  York  filed  its  bill  in  chancery,  In  the 
district  court  in  and  for  the  county  of  Santa 
F6,  against  the  Atchison,  Topeka  &  Santa 
F6  Bailroad  Company  (which,  for  brevity, 
will  hereafter  be  styled  the  "Santa  P4  Com- 
pany"), for  a  foreclosure  of  a  mortgage,  and 
for  the  appointment  of  receivers  to  take  into 
custody  all  the  property  toelonging  to  the 
-Santa  F6  Company,  and  to  operate  and  man- 
age the  same  pendente  lite;  and  on  the 
same  date  receivers  were  appointed  by  the 
«ourt,  and  thereupon  assumed  and  took  full 
control  of  the  operation  and  management  of 
all  the  property  of  the  Santa  F6  Company. 
On  June  11,  1894,  the  Postal  Telegraph  Ca- 
ble Company  (which  is,  for  brevity,  here- 
after styled  the  "Postal  Company"),  filed  In 
said  district  court  an  Intervening  petition  in 
the  <;au8e,  then  pfending,  of  the  Union  Trust 
Company  against  the  Santa  Fe  Company. 
In  the  intervening  petition,  the  appellant  al- 
leged In  substance  that  It  was  incorporated 
under  the  laws  of  the  state  of  New  York, 
for  the  purpose  of  constructing,  operating, 
and  maintaining  a  general  system  of  tele- 
graph lines  between  ^u:h  and  every  post- 
office,  village,  tovra,  and  city  in  the  United 
States;  that  It  had  accepted  the  condition 
prescribed  by  section  5263  of  the  Bevised 
Statutes  of  the  United  States,  and  had 
thereby  acquired  the  right  to  construct, 
maintain,  and  operate  lines  of  telegraph  over 
-the  public  domain  of  the  United  States,  and 


over  and  along  any  of  the  military  and 
post  roads  of  the  United  States;  and  that  it 
had  obligated  itself  to  transmit  all  govern- 
ment telegrams  at  such  rates  as  might  be 
fixed  annually  by  the  postmaster  general 
of  the  United  States,  and  to  transfer  Its 
lines  to  the  United  States,  as  provided  by 
law,  above  cited;  that  it  owns,  and  has  con- 
structed, and  now  uses  and  maintnlnH,  lines 
of  telegraph  in  the  United  States,  connecting 
nearly  all  the  principal  cities  east  of  the 
Bocky  Mountains  with  each  other,  and  has 
opened  and  maintains  over  SfiOO  telegraph 
ofllces,  between  all  of  which  offices,  when 
required,  It  transmits  government  telegramB 
at  rates  annually  fixed  by  the  postmas- 
ter general,  such  rates  for  the  current  year 
being  far  below  the  general  rate  to  the 
public  for  like  services;  that  It  Is  now 
engaged  \n>  constructing  a  main  or  trunk 
telegraph  line  from  La  Junta,  in  the  state 
of  Colorado,  via  Albuquerque,  N.  \L,  over 
and  along  the  line  of  the  Atchison,  To- 
peka &  Santa  F6  Bailroad  Company,  from 
the  northerly  line  of  the  territory  to  a  point 
near  Albuquerque,  thence  along  the  right  of 
way  of  the  Atlantic  &  Pacific  Railroad  in 
New  Mexico  and  Arizona,  and  into  the  state 
of  California,  to  Mojave,  where  It  is  to  con- 
nect with  the  Pacific  Postal  Telegraph  Com- 
pany's lines;  that  the  Santa  F6  Company's 
system  In  New  Mexico  was  constructed  by 
the  New  Mexico  &  Southon  Pacific  Bailroad 
Company,  the  Bio  Grande,  Mexican  &  Pa- 
cific Bailroad  Company,  and  the  Silver  City, 
Demlng  &  Pacific  Bailroad  Company,  all 
chartered  under  the  laws  of  this  territoiy, 
which  were,  after  construction,  leased  and 
operated  by  the  said  Santa  ¥6  Company, 
and  that  all  of  said  railroad  companies  are 
land-grant  railroads,  and  have  accepted  and 
complied  with  the  terms  and  provisions  of 
the  act  of  congress  approved  March  3,  187o, 
and,  as  such,  are  entitled  to  a  right  of  way, 
over  and  through  the  public  domain,  of  lOO 
feet  on  each  side  from  the  center  of  tbe 
track,  and  that  aU  of  said  right  of  if  as  has 
been  occupied  and  used  by  each,  for  rail- 
road and  station  purposes,  and  was  taken 
substantially  from  the  public  lands  of  tbe 
United  States;  and  that  said  Postal  Com- 
pany proposes  to  construct  its  line  of  tele 
graph  upon  and  along  the  right  of  way  in 
New  Mexico,  of  all  three  of  said  railroads; 
that  the  said  Santa  F6  Company  and  the 
other  railroads  named  are,  by  virtue  of  tbe 
laws  of  the  United  States,  military  and  post 
roads,  and  that  it,  the  Postal  Company,  is, 
by  virtue  of  the  laws  of  the  United  States, 
entitled  to,  and  has  the  right  to,  constmct 
its  telegraph  line  over  and  along  all  mllitaiy 
and  post  roads  of  the  United  States;  tbat 
It  applied  to  the  receivers  of  the  Santa  Ti 
Company  for  the  right  to  so  construct,  main- 
tain, and  operate  its  main  and  branch  lines 
of  telegraph,  upon  the  right  of  way  of  the 
Santa  F6  Company's  system,  and  for  the 
usual  aid  In  distributing  Its  poles,  materials, 
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supplies,  and  water  for  Its  men,  while  so 
constructing  its  lines,  and  offered  to  pay 
tlie  usual  and  customary  prices  to  said  re- 
celTers  for  the  transportation  ot  the  same, 
and  to  pay  to  said  receivers  a  just  com- 
pensation tor  any  damages  or  injuries  sus- 
tained for  its  use  and  occupation  of  the 
right  of  way,  but  that  said  receivers  de- 
clined and  refused  to  allow  It  to  construct 
its  telegraph  line  upon  the  right  of  way. 
and  refused  and  declined  to  furnish  the 
necessary  aid  and  facilities  for  the  same, 
alleging  as  a  reason  that  a  contract  had 
previously  been  entered  into  between  the 
Santa  F6  Ck>mpany  and  the  Western  Union 
Telegraph  Company  (which  is  hereafter  called 
the  "Western  Unlcm  Company"),  <»ie  clause 
of  which  they  consider  conflicted  with  the 
request  of  the  Postal  Company,  and  which 
the  receivers  felt  bound  to  respect,  nntil  the 
court  should  hold  to  the  contrary;  otherwise 
the  receivers  would  l>e  willing  to  grant  the 
request  of  the  Postal  Company,  on  the  pay- 
ment of  a  proper  compensation;  that  facili- 
ties are  granted  by  the  Santa  F6  Company 
to  the  Western  Union  Company  which  are 
denied  to  the  Postal  Company,  and  that 
such  denial  by  said  receivers  Is  grounded  on 
the  clause  in  said  contract  now  existing  be- 
tween said  Santa  F6  Company  and  said 
Western  Union  Company,  and  that  said 
clause  in  said  contract  is  contrary  to  law 
and  public  policy,  and  therefore  void;  with 
a  prayer  for  the  relief  sought  The  receiv- 
ers answered,  and,  among  other  things, 
show  that  they  declined  and  refused  to  com- 
ply with  the  request  of  the  Postal  Company, 
on  the  ground  that  the  Western  Union  Com- 
pany Insists  on  the  validity  and  binding 
force  of  clause  12  In  the  contract  between 
the  Santa  F6  Company  and  the  Western 
Union  Company,  but,  were  it  not  for  that 
clause,  the  receivers  would  grant  the  re- 
quest of  the  Postal  Company;  that  the  con- 
struction of  the  main  and  branch  lines  of 
telegraph,  by  the  Postal  Company  proposed, 
would  increase  the  revenues,  and  add  to  the 
conveniences  and  facilities,  of  the  property 
of  the  Santa  F6  Company,  in  their  hands  as 
such  receivers;  that  the  receivers  are  ad- 
vised and  believe  that  the  said  twelfth 
clause  in  said  contract,  in  so  far  as  it  relates 
to  the  right  of  way  of  the  Santa  F6  Com- 
pany, and  granting  the  same  to  the  Postal 
Company,  is  void  and  of  no  binding  force, 
but,  owing  to  the  demand  made  on  them 
by  the  Western  Union  Company,  they  feel 
bound  to  respect  it  until  the  court  shall  have 
held  it  void,  and  submit  to  the  court  the 
question  as  to  the  validity  of  the  said 
twelfth  clause,  and  as  to  whether  or  not  the 
Western  Union  Company  was  a  necessary 
party  to  this  proceeding.  The  contract  re- 
ferred to  was  entered  into  between  the 
Santa  F6  Company  and  the  Western  Union 
Company  on  the  21st  day  of  November, 
1SS8.  and  the  twelfth  clause  referred  to  In 
that    contract    reads    as    follows,    to    wit: 


"Twelfth.  The  railroad  company,  so  far  as 
It  legally  may,  hereby  grants  and  agrees  to 
assure  to  the  Western  Union  Telegraph 
Company  the  exclusive  right  of  way  on, 
along,  and  under  the  line,  lands,  and  bridges 
of  the  railroad  company,  and  all  extensions 
and  branches  thereof,  and  of  railroads  own- 
ed, leased,  operated,  or  controlled  by  it,  or 
by  corporations  owned,  leased,  operated,  or 
controUed  by  It,  for  the  construction,  main- 
tenance, operation,  and  use  of  lines  and 
poles  and  wires,  and  underground  or  other 
lines,  for  commercial  or  public  uses  or  busi- 
ness, with  the  right  to  put  up  or  construct, 
or  cause  to  be  put  up  or  constructed,  from 
time  to  time,  in  accordance  with  the  pro- 
visions of  this  agreement,  such  additional 
wires  and  such  additional  lines  of  poles  and 
wires,  and  underground  or  other  lines,  as 
the  telegraph  company  may  deem  expedient; 
and  the  railroad  company  will  not,  except  as 
legally  required,  transport  men  or  materials 
for  the  construction,  maintenance,  or  opera- 
tion of  a  line  of  poles  and  wire,  or  wires, 
underground  or  otherwise,  in  competition 
with .  the  lines  of  the  telegraph  company, 
party  hereto,  except  at  and  for  the  railroad 
company's  regular  local  rates,  nor  will  it 
furnish,  except  as  legally  required,  for  any 
competing  line,  any  facilities  or  assistance 
that  It  may  lawfully  withhold,  nor,  except 
as  legally  required,  stop  its  trains,  nor  dis- 
tribute material  therefor,  at  other  than  regu- 
lar stations,  providing,  always,  that,  in  pro- 
tecting and  defending  the  exclusive  grants 
conveyed  by  this  contract,  the  telegraph 
company  may  use  and  proceed  in  the  name 
of  the  railroad  company,  or  of  any  other 
company  owned,  leased,  operated,  or  con- 
trolled by  It,  but  shall  Indemnify  and  save 
harmless  the  railroad  company  and  Its  sub- 
ordinate companies  from  any  and  all  dam- 
ages, costs,  charges,  and  legal  expenses  In- 
curred therein  or  thereby."  The  Western 
Union  Company  appeared,  and  filed  a  de- 
murrer to  the  intervening  petition  of  the 
Postal  Company,  upon  seven  special  grounds, 
and,  after  the  hearing  on  the  same,  the 
court  sustained  the  demurrer,  and  dismissed 
the  intervening  petition,  from  which  deci- 
sion the  cause  is  here  on  appeal. 

Frank  J.  Loesch  and  Childers  &  Dobson,  for 
appellant  Postal  Telegraph  Cable  Co.  H. 
L.  Waldo,  for  the  receivers.  Catron  & 
Spiess  and  H.  D.  Estabrook,  for  appellee 
Western  Union  Tel  Co. 

LAU6HLIN,  J.  <after  stating  the  facts). 
It  is  contended  in  this  cause,  in  the  brief  of 
the  appellee,  that  the  Santa  F6  Company 
filed  the  demurrer,  but  it  Is  shown  by  the 
record  that  It  was  Interposed  for  and  on  be- 
half of  the  Western  Union  Company,  In  the 
name  of  the  Santa  F6  Company,  under  and 
by  virtue  of  the  provisions  in  clause  12  of 
the  contract,  which  provided,  "Always,  that 
in  protecting  and  defending  the  exclusive 
grants  conveyed  by  this  contract,   the  tele- 
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graph  company  may  nae  and  proceed  In  tbe 
iKune  of  the  railroad  company,"  etc.  The 
railroad  company,  by  Its  receivers,  through 
their  aollcltore,  appeared,  and  answered  the 
Intervening  petition,  and  set  up,  as  their  de- 
fense, that  they  felt  bound  to  decline  the  de- 
mands made  In  the  said  Intervening  petition, 
by  reason  of  the  covenants  contained  In  the 
twelfth  clause  of  the  contract,  until  released 
from  the  same  by  the  decision  of  the  court 
holding  the  covenants  therein  contrary  to 
public  policy  and  void;  and  submitted  to  the 
court,  in  their  answer,  the  further  question 
"as  to  whether  or  not,  under  all  the  facts 
stated  and  set  forth  In  this  answer,  and  un- 
der tbe  facts  stated  and  set  forth  in  the  ap- 
plication, the  Western  Union  Telegraph  Com- 
pany is  a  necessary  party  to  this  proceed- 
ing." The  demurrer  Interposed  is  as  follows, 
to  wit:  "(1)  That  said  court  Is  without  Ju- 
risdiction to  entertain  or  grant  the  prayer  of 
Intervener's  petition  in  the  summary  manner 
proposed.  (2)  For  that  there  is  a  defect  of 
parties,  it  appearing,  from  said  intervener's 
petition  and  the  answer  of  the  defendant  re- 
ceivers, that  the  Western  Union  Telegraph 
Company  has,  or  claims  to  have,  rights 
which  would  be  affected  by  the  order  songht; 
furthermore  that  It  appears,  from  said  inter- 
vener's petition  and  the  answer  of  defendant 
receivers,  that  the  right  of  way  of  the  said 
several  railroad  companies  Is,  at  least  In  part, 
over  and  through  private  grants,  and  that  an 
additional  burden  or  servitude  placed  upon 
said  right  of  tray  would  entitle  the  owners 
of  abutting  property  to  a  hearing  for  compen- 
sation, and  that  all  of  said  abutting  owners, 
to  be  so  affected,  are  necessary  parties  to  the 
determination  of  this  matter.  (jS)  Forthatltis 
beyond  the  scopeof  the  duttes  or  powers  of  said 
receivers  to  grant,  bargain,  or  sell  any  portion 
of  the  right  of  way,  or  to  fasten  upon  the 
same  any  additional  burden  or  servitude,  all  of 
which  appears  from  the  records  of  this  court. 
(4)  For  that  It  is  beyond  the  powers  or  jurisdic- 
tion of  this  court,  by  an  interlocutory  order  or 
other  interlocutory  or  collateral  proceeding,  to 
authorize  the  receivers  to  sell,  bargain,  or  con- 
vey any  portion  of  tbe  right  of  way  of  said 
railroad  company,  or  to  encumber  tbe  same 
by  any  additional  burden  of  servitude,  for 
years  or  In  perpetuity.  (5)  For  that  It  ap- 
pears, from  the  petition  of  said  Intervener 
and  the  answer  of  the  receivers,  that  the 
Western  Union  Telegraph  Company  has  paid 
a  consideration  to  said  railroad  company  for 
the  faithful  observance  of  aU  the  terms  of 
said  contract  between  it,  tbe  said  Western 
Union  Telegraph  Company,  and  said  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company, 
Including  the  covenant  and  provision  com- 
plained of,  and  that  there  is  in  said  petition 
or  said  answer  no  offer  to  pay  or  refund  to 
said  Western  Union  Telegraph  Company  said 
consideration,  or  any  part  thereof.  (6)  For 
there  Is  no  allegation  In  said  petition  of  Inter- 
vener that  the  said  Postal  Telegraph  Cable 
Company  has  compiled  with  any  of  the  pro- 


visions of  the  laws  of  the  territory  of  New 
Mexico  relative  to  filing  in  the  office  of  the 
secretary  of  the  territory  a  copy  of  Its  charter, 
and  the  appointment  of  an  agent,  or  otherwise 
authorizing  it  to  do  business  of  lany  kind 
within  said  territory,  or  to  have  any  standing 
in  the  courts  In  said  territory.  (7)  For  tliat 
tbe  itetitlon  of  said  intervener  does  not  state 
■facts  sufficient  to  constitute  a  cause  of  ac- 
tion." It  Is  Insisted  by  tbe  appellee  that  tbe 
Postal  Company  can  Intervene  only  under 
sections  1890-1:892,  Comp.  Laws  1884,  and 
that  the  facts  stated  do  not  show  that  the 
Postal  Company  has  sufficient  interest  In  the 
cause  pending  to  permit  it  to  intervene.  This 
contention  cannot  be  maintained,  because  this 
is  an  equitable  proceeding,  and  the  sections  of 
the  statute  referred  to  relate  only  to  actions  at 
law.  In  the  ■  case  at  bar,  the  property  in- 
volved Is  in  cnstodia  l^is,  and  there  is  no 
more  proper  remedy  or  procedure  than  to  al- 
low the  Postal  Company  to  come  In  by  inter- 
vention and  litigate  ita  rights,  if  it  have  any, 
and  in  snch  catises  It  is  In  the  necessary  and 
inherent  power  of  a  court  of  chancery  to  per- 
mit parties  claiming  -an  interest  In  the  snb- 
Ject-matter  in  litigation  to  establish  their 
rights,  if  they  can,  and  to  Irave  them  finally 
adjudicated  and  determined  In  the  action  then 
pending,  and  It  Is  tbe  nature  of  an  examhia- 
tlon  pro  Interesse  suo.  Krippendorf  v.  Hyde, 
4  Sup.  Ct  27;  2  Danlell,  Ch.  Prac.  1057;  Vault 
Co.  V.  McNulta,  14  Sup.  Ot  915;  Joy  v.  City 
of  St.  Louis,  11  Sop.  Ct  243.  Many  other 
cases  might  he  cited  where  this  practice  baa 
been  followed.  In  Mercantile  Trust  Co.  t. 
Atlantic  &  P.  R.  Co.,  63  Fed.  513,  United 
States  District  Judge  Ross,  In  passing  on  this 
question  concerning  tbe  California  statute 
with  respect  to  Interventions,  said:  "Tbe  salt 
was  therefore  one  In  equity;  and  the  Cali- 
fornia statute  respecting  Intervention,  relied 
on  In  support  Of  the  demurrer,  does  not,  I 
think,  have  any  application  to  the  present  pro- 
ceeding. The  property  in  question  being  in 
the  hands  of  the  officer  of  the  court,  there  Is 
no  more  appropriate  way  In  which  to  present 
the  alleged  rights  of  the  Postal  Telegraph 
Company  than  by  an  Intervening  petitioa." 

The  sixth  ground  relied  on  In  the  demurrer 
Is  that  the  Postal  Company,  being  a  foreign 
corjwration,  has  no  standing  in  court,  because 
it  has  not  complied  with  the  laws  of  the  ter 
ritory.  In  that  It  has  not  filed  a  copy  of  its 
charter  in  the  office  of  the  secretary  of  the 
territory,  and  has  not  designated  an  agent  up- 
on whom  process  may  be  served.  This  objec- 
tion is  not  well  talien,  because  it  cannot  be 
raised  In  a  collateral  proceeding  of  this  na- 
ture. A  stranger  or  third  person  cannot  be 
heard  to  object  to  a  foreign  corporation  doing 
business  within  the  limits  of  this  territory,  on 
the  ground  that  it  baa  not  complied  with  the 
statute  which  requires  all  corporations  cbar- 
tered  under  the  laws  of  any  other  state  or  ter- 
ritory to  file  an  authenticated  copy  of  its  cbai- 
ter,  and  of  the  laws  of  the  state  or  territory 
granting  the  same,  and  a  certificate  designat- 
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lug  upon  whom  process  may  be  serred,  before 
It  can  do  buslnesa  In  tbe  territory.  TUg  ob- 
jection moBt  come  first  from  tbe  territory,  in 
a  direct  proceeding  In  quo  warranto  brought 
for  tbat  purpose.  It  cannot  be  raised  In  an 
action  between  IndlTldnals.  High,  BiXtr. 
Hem.  {  724;  Frltte  v.  Palmer,  132  D.  B.  282, 
10  Sup.  Ct.  93;  Cowell  v.  Springs  Co.,  100  U. 
S.  55;  Jones  v.  Habersham,  107  D.  8.  174,  2 
Sup.  Ct.  336,  and  cases  there  cited;  Fensacola 
TeL  Co.  V.  W.  U.  Tel.  Co.,  96  U.  S.  1. 

Tbe  remaining  point  for  consideration  is 
as  to  the  validity  and  legal  force  of  tbe  cov- 
enants in  the  twelfth  clause  in  tbe  contract 
entered  Into  between  the  Santa  F6  Company 
and  the  Western  Union  Company,  on  the 
2l8t  day  of  November,  1888;  and  it  is  to  con- 
tinue in  force  for  25  years  from  that  time. 
This  superseded  a  similar  contract  entered 
Into  between  the  same  corporations  in  Janu- 
ary, 1872,  and,  stripped  of  its  legal  verbiage, 
it  means  that  the  Santa  F6  Company  has 
conveyed  to  the  Western  Union  Company  an 
exclusive  grant  and  franchise,  over,  along, 
and  through  its  right  of  way,  for  telegraphic 
purposes,  and  agrees  not  to  aid  or  assist  any 
other  person,  company,  or  corporation  in  the 
construction,  operation,  and  maintenance  of 
any  other  telegraphic  line  along,  over,  or 
through  its  right  of  way,  in  so  far  as  it  may 
legally  decline  to  do,  and  is  an  effort  on 
the  part  of  these  corporations  to  create  and 
maintain  a  monoi>oly  of  transcontinental  tel- 
egraphic business  in  the  Western  Union  Com- 
pany, and.  In  so  far  as  this  clause  has  this 
effect,  it  is  contrary  to  public  policy,  and  an 
attempt  to  cripple  trade,  in  restraint  of 
commerce,  and  is  void.  The  Postal  Company 
proposes  to  construct  its  line  over  the  right 
of  way  of  the  New  Mexico  &  Southern  Pa- 
cific Railroad,  from  the  north  boundary  line 
of  New  Mexico,  at  or  near  Raton,  to  the  city 
of  Albuquerque,  which  is  a  part  of  the  San- 
ta F6  Company's  system;  and  it  is  shown 
In  tbe  answer  of  the  receivers  that  this  right 
of  way  was  secured  over  the  public  domain, 
in  large  part,  under  and  by  virtue  of  the  act 
of  congress,  approved  March  3,  1875,  grant- 
ing a  right  of  way  to  railroad  companies 
over  the  public  domain,  of  tbe  width  of  100 
feet  on  each  side  from  the  center  of  the 
track.  This  hne  of  road  is  a  military  and 
post  road,  having  complied  with  all  the  re- 
quirements of  law  to  make  it  such,  and,  by 
virtue  of  the  laws  of  tbe  United  States,  tbe 
Postal  Company  has  the  right  and  the  au- 
thority to  construct  its  line,  poles,  wires,  etc., 
over,  along,  and  upon  the  right  of  way,  as 
proposed  by  it,  so  long  as  It  in  no  way  hin- 
ders or  Interferes  with  the  necessary  and 
proper  management  and  operation  of  the  rail- 
road, and  pays  the  railroad  company  a  proper 
and  customary  compensation  for  any  and  all 
services  performed  by  It,  and  pays  to  it  due 
and  proper  compensation  for  any  damages 
it  may  sustain  by  reason  of  tbe  construction 
and  maintenance  of  the  telegraph  line  by 
the  Postal  Company.     "Any  telegraph  com- 
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pany  now  organized,  or  which  may  here- 
after be  organized,  under  the  laws  of  any 
state,  shall  have  tbe  right  to  construct,  main- 
tain and  operate  lines  of  telegraph  through 
and  over  any  portion  of  the  public  domain 
of  the  United  States,  over  and  along  any  of 
the  milltaiy  or  post-roads  of  the  United 
States  which  have  been  or  may  hereafter 
be  declared  such  by  law,  and  over  under  and 
across  the  navigable  streams  or  Water  of  the 
United  States;  but  such  lines  of  telegraph 
shall  be  so  constructed  and  maintained  as 
not  to  obstruct  the  navigation  of  such 
streams  and  water,  or  interfere  with  the 
ordinary  travel  on  such  military  or  post- 
roads."  Rev.  St  U.  S.  {  5263.  This  section 
has  been  the  source  of  much  discussion  by 
many  of  the  courts  of  the  country,  and  in 
each  case  it  has  been  held  that  the  section 
quoted  is  in  its  nature  prohibitive,  as  to  the 
force  and  effect  of  any  contract  entered  into 
by  a  railroad  company,  granting  an  exclu- 
sive privilege  and  franchise  over  and  along 
its  right  of  way  over  and  through  the  pub- 
lic domain  to  any  single  telegraph  company, 
where  such  railroad  has  acquired  its  right 
of  way  under  and  by  virtue  of  an  act  of  con- 
gress, or  which  are  or  may  be  declared  mili- 
tary or  post  roads  by  act  of  congress.  In 
W.  U.  Tel.  Co.  V.  Burlington  &  S.  W.  Ry. 
Co.,  11  Fed.  1,  in  passing  on  a  clause  In  a 
contract  entered  into  between  the  railroad 
company  and  the  telegraph  company,  which 
is  similar  in  its  nature  and  effect  to  the 
clause  in  the  contract  under  consideration. 
Judge  McCrary  said:  "In  our  opinion.  It 
Is  not  competent  for  a  railroad  company  to 
grant  to  a  single  telegraph  company  the  ex- 
clusive right  of  establishing  lines  of  tele- 
graphic communication  along  its  right  of 
way.  The  purpose  of  such  contracts  la  very 
plainly  to  cripple  and  prevent  competition, 
and  they  are  therefore  void,  as  being  in  re- 
straint of  trade,  and  cmtrary  to  onblie 
policy.  They  are  also  in  contravention  of 
the  act  of  congress  of  July  24.  1866,  which 
authorizes  telegraph  companies  to  maintain 
and  operate  lines  of  telegraph  over  and 
along  any  of  the  military  and  post  roads 
of  the  United  States  which  have  been  or 
may  hereafter  be  declared  such  by  act  of 
congress.  We  therefore  must  bold  the  sec- 
ond subdivision  of  the  contract  void."  In 
the  case  of  Penaacola  Tel.  Co.  v.  W.  U.  TeL 
Co.,  90  U.  S.  1,  wherein  the  state  legislature 
of  Florida  granted  to  the  Pensacola  Tele- 
graph Company  an  exclusive  franchise  and 
privilege,  for  telegraphic  purposes,  over  a 
certain  portion  of  the  territory  of  that  state, 
in  passing  upon  the  injunction  asked  to  re- 
strain the  Western  Union  from  constructing 
its  lines  over  that  territory.  Chief  Justice 
Walte,  speaking  for  the  court,  said:  "The 
state  of  Florida  has  attempted  to  confer  up- 
on a  single  corporation  the  exclusive  rigbt  of 
transmitting  Intelligence  by  telegraph  over 
a  certain  portion  of  its  territory.  •  •  • 
The  state,  therefore,  clearly,  has  attempted 
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to  regulate  commercial  Intercourse  between 
Its  citizens  and  those  of  other  states,  and  to 
control  the  transmission  of  all  telegniplilc 
correspondence  within  its  own  Jurisdiction. 
The  statute  of  Jnly  24,  1886  (14  Stat  221), 
In  effect,  amounts  to  a  prohibition  of  all 
state  mono];>oUe8  la  thia  particular.  It  sub- 
stantially declares,  in  the  interest  of  com- 
merce, and  the  convenient  transmission  of 
Intelligence  from  place  to  place  by  the  gOT- 
emment  of  the  United  States  and  Its  citi- 
zens, tbat  the  erection  of  telegraph  lines 
shall,  so  far  as  state  Interference  is  con- 
cerned, be  free  to  all  who  will  submit  to  the 
conditions  imposed  by  congress,  and  that 
corporations  organized  under  the  laws  of 
one  state  for  constructing  and  operating  tel- 
egraph lines  shall  not  be  excluded  by  an- 
other from  prosecuting  their  business  with- 
in its  jurisdiction,  if  they  accept  the  terms 
proposed  by  the  national  goremment  for  this 
national  privilege. "  This  is  Just  what  the 
Western  Union  Company  is  now  attempting 
to  do.  Its  aim  and  effort  is  to  monopolise 
all  the  transcontinental  telegraphic  business 
through  New  Mexico,  Arizona,  and  Southern 
Gallfomia,  by  prohibiting  the  Postal  Com- 
pany from  constructing  a  competing  line  for 
the  transmission  of  telegraphic  correspond- 
ence across  this  part  of  the  continent  If  a 
sovereign  state,  through  its  chosen  repre- 
sentatives, has  not  the  power  to  grant  spe- 
cial privileges  of  this  kind,  then  a  coiporar 
tlon  certainly  cannot  The  general  govern- 
ment has  power  to  regulate,  over  every  foot 
«t  its  territory.  It  is  not  limited  by  state 
lines,  and  knows  no  boundaries,  except  na- 
tional. The  electric  telegrapb  line  Is,  at  this 
day  and  time,  as  much  a  common  carrier  and 
national  highway.  In  the  transmission  of  tel- 
egraphic business  and  intelligence,  as  the  rail- 
roads and  the  steam  vessels;  and  the  United 
States  government  will  not  permit  Its  citi- 
zens to  be  compelled  to  do  business  with  any 
one  single  individual  or  corporation,  when 
other  individuals  and  corporations  offer  to 
invest  capital  and  engage  as  competitor  for 
a  shore  of  the  public  and  private  business. 
The  government  has  reserved  to  Itself  and  to 
its  citizens  the  right  and  privilege  to  share 
In  the  convenience  and  advantages  produced 
by  competitors  for  their  patronage  and  sup- 
port In  Mercantile  Trust  Co.  v.  Atlantic  fk 
P.  R.  Co.,  63  Fed.  618,  a  case  exactly  similar 
to  the  case  at  bar,  United  States  District 
Judge  Roes,  In  passing  upon  the  same  clause, 
in  the  same  contract  entered  into  between 
the  Atlantic  &  Pacific  Railroad  Company,  in 
a  very  lucid  opinion  reviewed  the  several 
congressional  acts  and  decisions  of  courts 
on  that  subject,  and  beld  the  clause  here  in 
question  contrary  to  public  policy,  in  re- 
straint of  trade  and  commerce,  and  void. 
But  it  is  insisted  by  appellee  the  Western 
Union  Company  tliat  the  act  of  congress  in 
question  does  not  apply,  because  it  is  shown 
by  the  record  tbat  a  portion  of  the  right  of 
way  of  the  New  Mexico  &  Southern  Pacific 


Railroad  is  over  and  through,  in  part,  private 
property,  obtained  by  the  railroad  company 
by  purchase,  or  by  condemnation  proceedings 
under  the  statute.  In  passing  on  this  point, 
raised  in  the  case  of  Pensacola  TeL  Co.  v. 
W.  U.  Tri.  Co.,  supra,  the  supreme  court  ot 
the  United  States  say:  "It  is  insisted,  how- 
ever, that  the  statute  extends  only  to  said 
military  and  post  roads  as  upon  the  public 
domain;  but  this,  we  think,  is  not  so.  The 
language  is,  through  and  over  any  portion 
of  the  public  domain  of  the  United  States, 
over  and  along  any  of  the  military  or  post 
roads  of  the  United  States,  which  have  been 
or  may  be  declared  such  by  act  of  congress, 
and  over  or  across  the  navigable  streams  or 
water  of  the  United  States.'  There  is  nothing 
to  Indicate  an  intention  of  limiting  the  effect 
of  the  words  employed,  and  they  were  there- 
fore to  be  given  their  natural  and  ordinary 
signiflcance."  The  Santa  F6  Company  never 
obligated  itself  to  do  more  than  it  has  don& 
It  simply  sold  and  conveyed  to  the  Western 
Union  Company  a  one-half  Interest  In  Ita 
telegraph  lines  and  telegraph  business,  for 
the  consideration  therein  stated,  and  obli- 
gated Itself  to  protect  the  Western  Union 
Company  in  its  eiKdiisiVe  privileges  only  bi 
so  tar  as  it  might  legally  do,  and  It  has  fnl- 
flUed  its  covenants  by  carrying  them  out  on 
its  part  and  submitting  the  question  as  to 
the  legality  and  binding  force  of  these  cove- 
nants to  the  courts  for  their  interpretation 
and  constractlon.  Entetlalning  these  views, 
tbe  court  below  erred  in  sustaining  the  de- 
murrer Interposed  by  the  appellee  In  behalf 
of  the  Western  Union  Telegraph  Company. 
The  decision  of  the  court  below  Is  therefore 
reversed,  and  tbe  cause  remanded,'  with  di- 
rections to  the  district  court  to  overniie  the 
demurrer,  and  proceed  in  accordance  witb 
this  opinion. 

SMITH,  C.  J.,  and  HAMILTON,  BANTZ, 
and  OOIililSR,  33.,  concur. 


ERVIN  V.  MILNB  et  aL 
(Supreme  Court  of  Montana.    Feb.  17,  1898.) 

sommoxb— pcducatios— sofficibsct  of 
Affidavit. 
Code  Civ.  Proc  1887,  {  73,  provldn  that 
in  certain  cases,  when  an  ai&davit  setting  ai> 
any  such  case  is  filed  with  the  clerk,  and  stating 
that  a  cause  of  action  exists  against  defendant, 
and  that  he  is  a  necosaary  or  proper  iNirty  to  tlie 
action,  the  clerk  shall  cause  the  service  of  snni- 
mens  by  publication.  Held,  tiiat  the  affidavit  'a 
sufficient  if  it  sjta  forth,  substantiallr  in  the 
language  of  the  stattite,  enough  of  the  ultiDsatc 
facts  recited  'n  the  statute  as  reasons  for  tlie 
publication  of  the  snmiDona.  Alderaon  t.  Mar- 
shall, 16  Pac.  576.  7  Mont  288;  Palmer  ▼.  Mc- 
Master,  19  Pac.  585,  8  Mont  186;  Id.,  33  Pac. 
132,  13  Mont  184.  distiagaiBhed. 

Appeal  from  district  court,  SIhr«r  Bow 
county;    William  U.  Speer,  Judge. 

Action  by  Arthur  K.  Brvln  against  James 
R.  Milne  and  others,  to  foreclose  a  mort- 
gage. In  which  there  was  a  Judgment  and  de- 
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eree  of  fortclomtre,  and  a  sale  of  the  pitqr- 
erty  to  plamtlff,  wbo  afterwards  obtained  a 
sberUTs  deed.  From  a  Judgment  denying  a 
fnotlon  for  a  wtlt  of  assistance  to  enable  him 
to  obtain  possession  of  tbe  premites  pni- 
cbased,  plaintiff  appeals.    Reversed. 

PlalntUC  appeals  from  an  order  of  tbe  dis- 
trict court  refusing  to  Issue,  at  bis  request, 
a  writ  of  assistance  for  the  recoyery  of  con- 
tain real  estate  In  the  possession  of  one  of 
tbe  defendants,  Sarah  Milne.  It  appears 
frona  the  record  that  this  action  was  original- 
ly commenced  by  the  plaintiff  against  James 
R.  Milne  and  lArab,  his  wife,  and  tbe  Min- 
ers Lumber  Company,  a  corporation.  The 
action  was  to  foreclose  a  mortgage  upon  the 
real  estate  owned  by  said  James  K.  Milne. 
iSarata  Milne  and  the  lumber  company  de- 
faulted after  personal  service  of  summons. 
Tbe  (Mily  service  obtained  upon  James  H. 
Milne  was  by  the  publication  of  summons. 
After  Judgment,  execution  was  issued,  and 
tbe  sheriff  sold  tbe  real  estate  to  satisfy  the 
Judgment  of  foreclosure.  The  time  for  re- 
demjttion  tiavlng  expired,  the  sheriff  execut- 
ed and  delivered  to  the  plaintiff  lierein,  wlio 
was  the  purchaser  at  the  sale,  a  deed  of  the 
premises.  Afterwards,  plaintiff  presented 
tbis  deed  to  the  defendant  Sarah  Milne,  who 
was  in  possession,  and  who  refused  plaintiff 
possession.  Thereupon  plaintiff  moved  the 
court  for  a  writ  of  assistance  to  enable  him 
to  obtain  possession  of  the  premises.  Upon 
tbe  hearing  of  the  motion,  the  plaintiff  intro- 
duced in  evidence  tbe  Judgment  roll  in  tne 
case.  Tbe  only  appcatance  made  by  defend- 
ants upon  tbe  motion  was  that  of  Sarah 
Milne;,  by  her  couAs^.  Ue  offered  in  evi- 
dence the  deed  conveying  the  premises  to 
James  R.  Milne.  Ue  also  introduced  in  evi- 
dence an  affidavit  of  Frank  E.  8baw,  and  of 
Sarah  Milne.  These  affidavits,  however,  are 
not  considered  in  the  opinion  below,  and 
need  not  be  described.  The  defendant  Sarah 
Milne,  by  her  counsel,  also  introduced  in 
evidence  the  affidavit  for  the  publication  of 
summons,  and  also  an  order  made  by  tbe 
Judge  for  said  publication.  The  affidavit  for 
publication  is  as  follows:  "ITltle  of  court 
and  canse.]  Affidavit  for  Publication  of  Sum- 
mons. State  of  M(»itana,  County  of  Silver 
Bow— SB.:  James  M.  Self,  being  duly  sworn, 
says:  That  he  is  one  of  tbe  counsel  for  tbe 
above-named  plaintiff.  That  the  complaint  in 
tbe  above^entltled  action  was  duly  filed  with 
tbe  clerk  of  this  court  on  the  7th  day  of  De- 
cember, IHUl,  and  the  summons  was  duly 
issued  oat  of  this  court,  and  placed  In  the 
liands  of  tbe  sberlff  of  Silver  Bow  county, 
Montana,  with  directions  to  serve  the  same 
upon  said  defendant  James  R.  Milne,  and  tbe 
Riiertn  Of  said  county  has  returned  the  same 
to  tbe  Clark  of  this  court,  with  his  return 
tbereon  indorsed,  to  tbe  effect  that  the  said 
defendant  James  R.  Milne  could  not,  atter 
doe  and  diligent  search  therefor,  be  found  in 
tbe  connty  of  Silver  Bow,  Montana.  That 
the  last  known  place  of  residence  of  said 


defSBdant  James  R.  Milne  was  at  Mo.  407 
West  Goppac  street,  Butte  City,  Silver  Bow 
ODunty,  state  of  Montana,  but  now  said  de- 
fendant James  R.  Milne  has  departed  from 
the  state,  and  does  not  now  reside  in  the 
state  of  Montana,  but  at  what  particular 
place  deponent  does  not  know,  and  has  not 
been  able  after  diligent  inquiry  to  ascertain. 
That  there  is  good  cause  of  action  against 
said  defendant  J.  R.  Milne  and  in  favor  of 
said  plaintiff,  Arthur  K.  Urvln,  as  will  fuUy 
appear  by  my  verilled  complaint  ilied  herein, 
to  whidt  refeiance  is  hereby  made,  and  that 
said  defbudant  J.  R.  Milne  is  «  necessary 
and  proper  party  defendant  to  this  action. 
Since  peraonal  service  of  said  summons  can- 
not be  made  on  said  defendant  J.  R.  Milne, 
1  therefore  ask  that  the  clerk  of  this  court 
cause  the  service  of  the  same  to  be  made 
by  publication,  [I>nly  signed  and  sworn  to 
by  J.  M.  Self.]  Filed  Dec  18,  lt»l."  Plain- 
tiff objected  to  the  considemtion  of  the  affi- 
davit and  order,  for  the  reason  that  they  con- 
stituted no  part  of  the  Judgment  roll.  This 
objection  was  overruled.  Upon  this  show- 
ing, tbe  court  denied  a  writ  of  assistance. 
From  tbis  order  the  appeal  is  taken  by  plain- 
tiff. 

Robinson  &  Stapleton  and  Dani  Taney,  for 
appellant.   Forbis'tt  Forbls,  for  respondents. 

DB  WITT,  J.  (after  stating  tbe  facts).  The 
statute,  in  so  far  as  it  concerns  the  affidavit 
and  ordel'  for  publication  which  was  in  force 
at  the  time  of  the  puidication  of  this  sum- 
m(ms,  is  iM  follows:  "When  the  person  on  whom 
the  service  of  a  summons  is  to  be  made  resides 
out  of  the  territory  or  has  departed  from  the 
territory  or  cannot,  after  due  diligence,  be 
fonnd  within  the  territory,  or  conceals  him- 
self to  avoid  the  service  of  the  aammons,  «r 
when  the  defendant  is  a  foreign  corporation,  or 
corporations,  having  no  managing  or  business 
agent,  cashier,  secretary  or  other  officer  with- 
in the  territory,  and  an  affidavit  stating  any 
of  these  facts  is  filed  with  the  derk  of  the 
court  in  which  the  action  is  bronght  and  such 
affidavit  also  states  that  a  cause  of  action  ex- 
ists against  the  defendant  in  respect  to  whom 
the  service  of  the  summons  is  to  be  made 
and  that  he  or  it  is  a  necessary  or  proper 
party  to  the  action,  tbe  clerk  of  the  court  in 
which  the  action  is  commenced  shall  cause 
the  service  of  the  summons  to  be  made  by 
publication  thereof."  Code  Civ.  Proc.  1887, 
{  73.  Upon  the  hearing  It  was  contended,  and 
was  so  held  by  the  court,  that  the  affidavit 
was  insufficient  Counsel  for  defendant  Sa- 
rah Milne  makes  the  same  contention  in  this 
court  He  urges  that  the  cases  of  Alderson 
V.  Marshall,  7  Mont  288,  16  Pac.  576,  Palmer 
V.  McMaster,  8  Mont  186,  19  Pac.  585,  and 
Id.,  13  Mont  184,  88  Pac.  182,  conclusively 
sustain  bis  positioh.  If  the  statute  ap^ica- 
ble  to  the  present  case  were  the  same  as  that 
which  was  passed  upon  in  the  above  cases 
cited,  those  cases,  we  are  of  opinion,  would 
be  authority  for  the  decision  of  theJ^trlct 
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«onrt  In  tbls  cese.  But  It  Is  to  be  obaerred 
that  In  all  three  of  the  Montana  cases  cited 
the  decision  was  upon  tlie  statute  of  March  1, 
1883  (Acts  13th  Sess.  p.  60).  The  act  of  1883 
was  similar  to  that  of  1887  quoted  above,  ex- 
cept that  it  provided  that  "the  judge  of  the 
court  in  which  the  action  Is  commenced,  or 
the  cleric  of  said  court  in  the  absence  of  the 
Judge,  shall  cause  service  of  summons  to  be 
made  by  publication  thereof,"  whereas  the 
statute  of  1887  provides,  simply,  "the  clerk 
of  the  court  In  which  the  action  is  commen- 
ced shall  cause  the  service  of  the  summons 
to  be  made  by  publication  thereof."  The 
change  made  in  1887  consisted  In  allowing 
the  publication  of  summons  to  be  made  sim- 
ply by  the  clerk,  when  the  facta  were  shown 
as  described  In  the  early  part  of  the  section, 
whereas  under  the  law  of  1883  the  publica- 
tion must  be  caused  by  the  Judge,  If  he  were 
present  Upon  the  trials  of  the  three  Mon- 
tana cases  cited.  Judgments  were  sought  to 
be  introduced  In  evidence,  which  Judgments 
had  been  rendered  by  the  publication  of  sum- 
mons, which  publication  was  made  during 
the  existence  of  the  law  of  1883.  In  the  case 
at  bar,  plaintiff  sought  to  prove  a  Judgment 
rendered  upon  publication  of  summons  made 
under  the  law  of  1887.  It  is  true  tliat  in  the 
case  at  bar  an  order  for  the  publication  of 
summons  was  made  by  the  judge;  but  this 
was  an  act  wholly  superfluous.  Palmer  v. 
McMaster,  8  Mont  183,  10  Pac.  685.  If  the 
proper  affidavit  were  made,  the  clerk  could 
cause  the  publication,  and  the  Intervention 
of  the  judge  was  unnecessary.  The  proof  of 
the  publication  of  summons  was  duly  made 
by  the  affidavit  of  the  foreman  of  the  news- 
paper In  which  the  summons  was  published. 
The  questions,  therefore,  before  us  are  wheth- 
er the  distinction  between  the  law  of  1883 
and  that  of  1887  is  Important  and  whether 
the  reasoning  of  the  decisions  made  upon  the 
law  of  1883  Is  controlling  or  persuasive  In  tne 
construction  of  the  law  of  1887. 

The  question  of  defective  affidavits  for 
publication  of  summons  was  much  discussed 
in  the  cases  above  cited,  and  many  author- 
ities were  there  reviewed.  Where  affida- 
vits were  held  to  be  Insufficient  the  reason- 
ing was  upon  the  same  line  as  expressed  In 
Ricketson  v.  Ulchardson,  26  CaL  149  In  the 
following  language:  "An  affidavit  which 
merely  repeats  the  language  or  substance  of 
the  statute  is  not  sufficient.  Unavoidably, 
the  statute  cannot  go  Into  details,  but  Is 
compelled  to  content  Itself  with  a  statement 
of  the  ultimate  facts,  which  must  be  made 
to  appear,  leaving  the  detail  to  be  supplied 
by  the  affidavits  from  the  facts  and  circum- 
stances of  the  particular  case.  Between 
the  statute  and  the  affidavit  there  is  a  rela- 
tion which  is  analogous  to  that  existing  be- 
tween a  pleading  and  the  evidence  which 
supports  it  The  ultimate  facts  of  the  stat- 
ute must  be  proved,  so  to  speak,  by  the  affi- 
davit by  showing  the  probatory  facts  upon 
which  each  ultimate  fact  depends.     These 


ultimate  facts  are  concluBions  drawn  from 
the  existence  of  other  facts,  to  disclose 
which  is  the  special  office  of  the  affidavit 
To  lllusti-Bte:  It  is  not  sufficient  to  state 
generally  that  after  due  diligence  the  de- 
fendant cannot  be  found  within  the  state,  or 
that  the  plaintiff  has  a  good  cause  of  action 
against  him,  or  that  he  is  a  necessary  party; 
but  the  facts  constituting  due  diligence,  or 
the  fact  that  he  is  a  necessary  party,  shonld 
be  stated.  To  hold  that  a  bald  repetition  of 
the  statute  is  sufficient  Is  to  strip  the  coart 
or  judge  to  whom  the  application  is  made  of 
all  judicial  functions,  and  allow  the  partj 
himself  to  determine  in  his  own  way  the 
existence  of  Jurisdictional  facts,— a  practice 
too  dangerous  to  the  rights  of  defendants  to 
admit  of  judicial  toleration.  The  ultimate 
facts  stated  In  the  statute  are  to  be  found. 
so  to  speak,  by  the  court  or  judge,  from  the 
probatory  facts  stated  In  the  affidavit  be- 
fore the  order  for  publication  can  be  legally 
entered."  In  Forbes  ▼.  Hyde,  31  CaL  Ul 
Ricketson  v.  Richardson  is  affirmed  Id  la 
elaborate  opinion  by  Mr.  Justice  Sawyer. 
Palmer  v.  McMaster,  13  Mont.  188,  33  Pac. 
132.  This  same  reasoning  was  applied  in  all 
cases  which  we  have  examined.  See  cases 
cited  In  the  Montana  cases  above  mentioned. 
It  was  based  upon  the  fact  that  the  Jnd^ 
was  8  Judicial  officer  and  the  court  a  jodi- 
clal  tribunal,  aud  that  the  officer  or  tbe 
court  must  determine  judicially  whether  the 
facts  existed  which  entitled  the  plalntifl  to 
the  publication  of  the  summons.  Therefore 
the  atUant  must  not  simply  plead,  so  to 
speak,  the  facts,  but  must  Introduce  bito  hi» 
affidavit  the  evidence  to  support  the  oltl' 
mate  facts.  He  must  produce  the  evidence 
to  support  the  allegations  of  his  affldartt; 
that  Is  to  say,  he  must  insert  that  evidence 
in  the  affidavit  so  that  the  court  or  judge 
may  jndielally  determine  the  sufficiency  of 
the  evidence.  Therefore,  in  former  cases  d^ 
cided  by  this  court  (cited  above)  it  was  held 
that  a  statement  of  the  ultimate  facts  alone. 
or  an  Insufficient  statement  of  the  ptobatlTe 
facta,  was  l)ad.  It  may  be  true,  in  some  of 
the  old  cases  in  this  court  the  affidavits,  as 
a  matter  of  f&ct  came  before  the  clerk  is 
the  absence  of  the  judge,— as  they  might 
under  the  law  ot  1883.  If  this  were  so.  this 
fact  was  overlooked;  for  the  decisions  do 
not  treat  the  matter  as  having  been  before 
a  clerk.— a  ministerial  officer, — but  procetii 
upon  the  ground  that  the  same  had  been  be- 
fore a  Judicial  officer.  Therefore,  tbe  qaes- 
tlon  of  the  affidavit  under  tbe  law  of  liiii, 
coming  before  the  clerk  solely  and  only,  ve 
may  discuss  as  a  question  not  decided  by 
the  reasoning  of  the  former  cases  in  this 
court.  Under  the  law  of  1887,  it  was  a 
ministerial  act  for  the  clerk  to  cause  a  sum- 
mons to  be  served  by  publication,  and  in  the 
performance  of  this  act  the  clerk  is  a  min- 
isterial officer.  Palmer  v.  McMaster,  S  Mont.. 
at  page  193,  19  Pac.  I>85.  Therefore,  does 
the  reasoning  which  requires  the  probative 
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facts  to  be  brought  before  a  judicial  officer, 
that  be  may  Jadicially  determine  whether 
the  probative  facts  establish  the  ultimate 
facts,  apply  to  the  matter  when  brought  be- 
fore a  ministerial  officer  for  ministerial  ac- 
tion? We  think  not  The  reasoning  for 
construing  the  statute  as  to  publication  of 
summons  to  the  ettect  that  the  probative 
facts  must  be  set  forth  was  based  wholly 
upon  the  fact  that  a  judicial  officer  was  to 
pass  upon  the  sufficiency  of  the  probative 
facts  to  establish  the  ultimate  facts.  This 
was  the  reason  of  the  rulings  under  the  law 
of  1883.  But  when  the  Judicial  officer  dis- 
appears from  the  statute  and  the  proceed- 
ing, and  the  ministerial  officer  takes  his 
place,  the  reason  for  requiring  the  probative 
facts  ceases  with  the  disappearance  of  the 
Judicial  officer.  To  retain  the  reasoning  of 
the  cases  decided  under  the  law  of  1883,  and 
apply  it  to  a  case  to  be  decided  under  the 
law  of  1887,  we  must  hold  that  the  prolwtive 
facts  must  be  set  forth,  in  order  that  a  min- 
isterial officer  may  Judicially  pass  upon  a 
Judicial  subject;  that  is  to  say,  if  we  hold  to 
the  construction  of  the  old  cases,  we  by  that 
construction  raise  a  ministerial  officer  to  the 
grade  of  a  judicial  officer.  But  ministerial 
officers  have  no  Judicial  powers,  and  we  can- 
not contemplate  that  the  legislature,  in  the 
law  of  1887,  even  intended  to  attempt  to  give 
Judicial  powers  to  a  ministerial  officer,  viz. 
the  clerk  of  the  court  Therefore,  if  the 
clerk  is  a  ministerial  officer,— and  in  this  case 
he  is  (Pabner  v.  McMaster,  8  Mont  193,  19 
Pac.  585),— would  it  be  reasonable  to  hold 
that  a  matter  coming  to  him  for  ministerial 
action  must  be  presented  as  to  a  judicial  offi- 
cer? We  think  not  Or,  in  other  words,  if 
the  matter  must  be  presented  to  the  clerk 
toe  judicial  action,  be  is  a  judicial  officer,  pro 
hac  vice,  for  determining  the  sufficiency  of 
the  affidavit  Is  a  Judicial  act  Palmer  t. 
McMaster,  supra.  We  are  satisfied  that— 
the  act  of  the  clerk,  under  the  law  of  1887, 
In  causing  the  summons  to  be  published,  be- 
ing a  ministerial  act— it  is  necessary  only  to 
present  the  application  by  affidavit  to  him 
as  a  ministerial  officer;  and  that  a  Judicial 
question  should  not  be  submitted;  and  that 
the  clerk  should  not  be  required  to  deter- 
mine from  the  probative  facts  whether  the 
ultimate  facts  exist;  and  that,  as  a  con- 
sequence, the  probative  facts  need  not  be  set 
forth  in  the  affidavit  presented  to  the  clerk, 
but  that  the  ultimate  facts  are  sufficient; 
and  that  the  affidavit  submitted  to  the  clerk 
is  sufficient  U  it  sets  forth,  substantially  in 
the  language  of  the  statute,  enough  of  the 
ultimate  facts  recited  in  the  statute  as  rea- 
sons for  the  publication  of  the  summons.  It 
is  to  be  observed  that  it  is  not  required  that 
«J1  of  the  causes  for  publication  exist  in  a 
particular  case.  Tbfe  language  of  the  stat- 
ute Is  disjunctive.  An  examination  of  the 
affidavit  in  this  case  makes  it  clear  that  suffi- 
cient of  the  ultimate  facts  recited  in  the  stat- 
ute were  aubstantially  set  forth. 


Another  important  question  which  appears 
in  this  case,  but  wlUch  It  Is  not  necessary  to 
decide,  Is  whether  the  affidavit  for  publica- 
tion of  summons  is  part  of  the  judgment  roll, 
and  thus  appears  in  the  roll  when  the  Judg- 
ment is  relied  upon,  or  when  oue  seeks  to  at- 
tack It;  and  furthermore,  if  the  affidavit  is 
not  part  of  the  Judgment  roll,  what  presump- 
tions the  Judgment  carries.  It  seems  that  In 
the  former  cases  above  mentioned  It  was 
somewhat  taken  for  granted  that  the  affi- 
davit was  part  of  the  Judgment  roll,  and 
that  there  was  no  presumption  of  service  if 
it  did  not  appear.  Tills  ruling  Is  not  thor- 
oughly supported  by  the  decided  cases  in  the 
most  respectable  courts.  But  that  question 
is  not  now  before  us.  The  respondent  pro- 
cured the  introduction  in  evidence  of  the 
affidavit,  over  the  objection  of  the  appellant 
He  therefore  cannot  now  complain  of  a  rul- 
ing which  he  obtained  upon  his  own  motion. 
Newell  V.  Meyendorff,  9  Mont  254,  23  Pac. 
333;  State  v.  Board  of  Canvassers  of  Cho- 
teau  Co.,  18  Mont  34,  31  Pac.  879;  NeweU  v. 
Nicholson  (Mont)  43  Pac.  180;  State  v.  Sec- 
ond Judicial  District  Court  10  Mont  460,  26 
Pac.  182;  Reed  v.  Polndexter,  16  Mont — ,40 
Pac.  506.  The  order  denying  the  writ  of  assist- 
ance Is  therefore  overruled,  and  the  case  Is 
remanded,  with  instructions  to  the  district 
court  to  grant  the  writ 

PEMBERTON,  O.  J.,  and  HUNT,  J.,  con- 
cur. 


STATE  T.  BIGGBRSTAPF. 

(Supreme  Court  of  Montana.    Feb.  17,  1896.) 

Crimuial  Law  — Trial— Rbh arks  of  Cou:!8eIi— 
Appeal — Rbvikw — Harmless  Error. 

1.  To  enable  the  appellate  court  to  review 
Improper  remarks  of  the  prosecuting  attorney  in 
Us  argument  to  the  jury,  it  is  necessary  to  re- 
quest and  secure  a  ruling  of  the  trial  court  there- 
on; the  taking  of  an  exception  to  tlie  remarloi 
alone  is  InsufiBcient 

2.  The  exclusion  of  evidence  is  not  frround 
for  reversal  if  the  evidence  is  subsequently  ad- 
mitted. 

3.  In  a  prosecntion  for  murder,  exclama- 
tions by  deceased  and  witnesses  of  tile  homicide 
as  defendant  approached  the  house  in  whidi  the 
difficulty  accrued,  and  which  he  had  just  left 
that  "there  he  comes  with  a  gun,"  are  admissible 
as  res  gestae. 

4.  The  prosecuting  attorney  shonid  not  be 
allowed  to  state  to  the  jury  that,  If  any  wrong  ia 
done  defendant  in  his  lieing  convicted,  he  has 
his  redress  by  appeal  to  the  supreme  court. 

Appeal  fMm  district  court,  Lewis  and  Clarke 
county;  Henry  N.  Blake,  Judge. 

William  Biggerstaff  was  convicted  of  mui^ 
der,  and  appeals.    Affirmed. 

C.  B.  Nolan  and  Henry  O.  Smith,  for  ap- 
pellant Henri  J.  Haskell  and  R.  R.  Put^ 
cell,  for  the  State. 

PEMBERTON,  C.  J.  On  the  19th  day  of 
October,  1895,  the  above-named  defendant 
was  convicted  of  murder  in  the  first  degree  in 
the  district  court  of  Lewis  and  Clarke  county, 
and  on  the  26th  day  of  the  same  month  was  . 
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sentenced  to  be  hanged.  From  the  Judg- 
ment and  order  of  court  overruling  his  mo- 
tion for  a  new  trial,  the  defendant  appeals. 
The  counsel  for  the  defendant  contend  that 
"error  of  law  was  committed  in  the  closing 
argument  of  said  cause  by  the  county  attor- 
ney, prejudicial  to  the  defendant,  to  wit.  In 
the  use  of  Intemperate  language  as  to  the 
prevalence  of  crime  and  the  neglect  of  other 
juries  to  do  their  duty,  and  the  necessity  for 
said  Jury  to  act  speedily  and  adversely  to 
defendant,  and  that,  If  wrong  were  done,  a 
rectification  thereof  could  be  had  in  the  su- 
preme court;  and  tiie  failure  of  the  court,  by 
instmctloo  or  otherwise,  to  admonish  the 
Jury  to  disregard  such  an  appeal  so  made." 
The  language  of  the  county  attorney  com- 
plained of  In  this  assignment  is  as  follows,  as 
shown  by  the  bin  of  exceptions:  "Crimes 
have  been  committed  in  the  past  in  this  coun- 
ty, and  murderers  have  been  turned  loose  by 
reason  of  the  failure  of  juries  to  convict  and 
to  do  their  duty,  and  the  commxmity  demands 
a  conviction  In  this  case,  and  the  law  and 
public  justice  demands  a  conviction.  If  any 
wrong  or  Injury  is  done  the  defendant  In  his 
being  cmvlcted,  he  has  his  redress  by  an  aiv- 
peal  to  the  supreme  court  The  jury  should 
disregaid  the  argument  of  the  counsel  except 
BO  far  as  it  would  assist  or  guide  them  In  ar- 
riving at  a  right  verdict,  and  I  do  not  want 
an  innocent  man  convicted.  Mr.  Nolan,  the 
attorney  for  the  defendant,  knows  that  tbe 
defendant  ought  to  be  convicted  of  murder, 
and  Is  only  striving  and  endeavoring  to  save 
his  neck,  and  anything  else  than  the  execu- 
tion of  the  defendant  would  be  satisfactory  to 
him."  Whereupon  Mr.  Nolan,  counsel  for 
the  defendant,  Interrupting  the  county  attor- 
ney, said:  "I  desire  to  object  to  the  argument 
of  the  county  attorney  in  so  far  as  it  affects 
myself  and  the  position  I  seek  to  maintain 
In  the  defense  of  the  defendant  I  do  not 
care  to  interrupt  the  county  attorney,  and 
would  not  have  done  it,  but  now  that  I  am 
on  my  feet,  I  object  to  the  remarks  made  by 
the  county  attorn^  in  respect  to  the  preva- 
lence of  crime,"  etc.  The  court  then  remark- 
ed: "In  passing  upon  a  matter  of  this  kind, 
the  court  is  placed  in  a  delicate  position.  At 
any  rate,  Mr.  Nolan  has  stated  what  his  posi- 
tion is  in  the  argument  which  he  made,  and 
you  can  proceed."  Thereupon  Mr.  Nolan, 
counsel  for  the  defendant  said:  "I  would,  on 
behalf  of  the  defendant,  preserve  an  excep- 
tion." The  county  attorney,  resuming  his 
argument  was  about  to  refer  again  to  the 
prevalence  of  crime,  when  the  court,  of  Its 
own  motion,  interrupted  him,  and  said:  "Mr. 
Purcell,  this  matter  is  objected  to  by  the  at- 
torney for  the  defense,  and  I  would  prefer 
that  you  would  not  speak  about  it"  Where- 
upon the  county  attorney  said  to  the  jury: 
"I  Icnow,  and  yon  know,  and  we  all  Imow, 
and  there  is  no  use  referring  to  the  matter 
further."  These  quotations  from  the  bill  of 
exceptions  show,  not  only  the  objectionable 
language  used  by  the  county  attorney,  but 


everything  that  was  said  and  done  by  conn- 
sel  for  the  defendant  in  the  way  of  objec- 
tions or  exceptions  thereto,  as  wen  as  wtmt 
effort  was  made  by  counsel  to  secure  any  ac- 
tion or  mllng  of  the  court  in  relation  thereto. 
Counsel  for  the  defendant  contend  that  the 
language  used  by  the  county  attorney  was 
Intemperate,  improper,  and  calculated  to  in- 
jure the  defendant  Counsel  have  referred 
us  to  numerous  cases  and  authorities  holding 
such  language  to  be  sufficiently  prejudicial 
and  erroneous  to  authorize  a  reversal  of  the 
case.  But  these  were  cases  for  the  greater 
part  where  the  lower  court  had  refused  at  the 
time  the  language  was  used,  on  motion  of  de- 
fendant, to  strike  it  out,  or  direct  the  jury  to 
disregard  it,  or,  at  the  request  of  defendant, 
to  instruct  the  jury  to  disregard  it,  and  where 
the  action  of  the  court  had  been  properly  pre- 
served in  a  bm  of  exceptions.  The  record  Is 
this  case  shows  nothing  or  this  kind.  When 
counsel  foi  the  defendant  objected  to  the  lan- 
guage of  the  county  attorney,  he  directed  his 
objection  to  the  county  attorney's  statnneiit 
of  the  position  of  counsel  for  the  defendant  as 
to  defendant's  guUt  and,  In  an  apologetic 
mann^,  says:  "But  now  that  I  am  on  my 
feet,  I  object  to  the  remarlu  made  by  the 
county  attorney  in  respect  to  the  prevalaice 
of  crime."  Nowhere  does  he  request  or  move 
the  court  to  direct  the  jury  to  disregard  this 
objectionable  language.  No  Inatmction  Is 
asked  directing  the  jury  to  disregard  the  lan- 
guage of  the  county  attorney.  The  court  is 
not  requested  at  any  time  to  make  any  ruling 
as  to  the  objectionable  language.  It  Is  fair 
to  presume  that.  If  the  learned  judge  who 
tried  the  case  had  been  requested,  he  would 
either  have  directed  the  jury  to  disregard  the 
language  at  the  time  It  was  used,  or  would 
have  Instmcted  the  Jury  in  his  ctiarge  to  do 
so.  It  is  true,  coimsel  objected  to  the  lan- 
guage used  by  the  county  attorney.  Bat 
there  is  no  exception  saved  to  the  refusal  of 
the  court  to  act  with  respect  to  this  language. 
In  fact,  the  court  was  never  requested  to 
make  any  ruling  In  relation  to  the  objectioD- 
abie  language.  If  the  defendant  bad  request- 
ed the  court  to  make  the  proper  ruling  in  re- 
lation to  the  language  objected  to,  and  the 
court  had  refused,  and  this  refusal  had  been 
properly  preserved  in  an  exception,  then  there 
would  be  a  case  here  for  this  court  to  act 
upon.  What  the  court  said  about  the  ob- 
jectionable language  was  in  disapproval  of  It 
There  is  no  objection  in  the  record  as  to  what 
the  county  attorney  said  after  the  court  re- 
quested him  not  to  speak  of  the  prevalence  of 
crime.  The  objection  made  by  counsel  to  the 
county  attorney's  speaking  of  the  prevalence 
of  crime  does  not  cover  what  he  said  about  an 
appeal  to  the  supreme  court  In  case  the  juiy 
erred  in  finding  the  defendant  guilty.  We  re- 
gard the  reference  the  county  attorney  made 
to  the  right  of  appeal  to  the  supreme  conn 
in  the  event  the  jury .  improperly  found  the 
defendant  guilty  of  murder  In  the  first  degree 
as  the  most  objectIonable_part  of  the  Ian- 
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gntige  complained  of.  The  statement  was  in- 
correct as  a  matter  of  law,  for,  if  tbe  jury 
fonnd  the  defendant  guilty  on  the  evidence, 
the  anpreme  court  would  not  necessarily  have 
any  right  to  Interfere  with  tbe  verdict  Such 
statement  was  calculated  to  cause  the  Jury  to 
be  leas  cautious  in  weighing  the  evidence,  and 
leas  mindful  of  their  duties  as  Jurors,  than 
they  otherwise  might  have  been,  for  they 
might  have  felt  that,  if  they  did  wrong  in  tbe 
discharge  of  their  duty,  tbe  supreme  court 
woald  correct  them,  and  save  the  defendant 
harmless.  This  statement  was  calculated  to 
Induce  tbe  Jury  to  place  a  lighter  estimate  on 
their  own  solemn  duties  than  they  otherwise 
would,  perhaps,  have  done,  by  tbe  assurance 
of  the  attorney  that  they  could  throw  tbe 
reeponsibllity  of  the  discharge  of  their  duties 
on  the  court 

The  language  complained  of  was  highly  Im- 
I»wper  and  reprehensible,  and  we  think  the 
CDurt  should,  of  its  own  motion,  have  pre- 
vented-its  nse,  or  directed  the  Jury  to  wholly 
disregard  it  But  we  are  also  of  the  opinion 
that  this  language  is  not  before  this  court  in 
such  manner  as  to  authorize  us  to  treat  It  It 
is  not  preserved  in  any  exception  to  any  rul- 
ing of  tbe  court  thereon.  In  Welsh  v.  Brown 
(Ind.  App.)  36  N.  E.  921,  it  is  held  that  an 
objection  and  exception  by  counsel  to  an  ol>- 
Jectlonable  argument  'is  not  a  showing  of 
any  ruling  of  the  court  upon  which  error  can 
be  predicated."  The  court  in  that  case  said: 
"tJnle«  the  court  below  was  given  an  oppor- 
tunity to  correct  the  «Tor,  no  valid  excep- 
tion can  be  saved.  If  the  court  was  asked 
to  compel  counsel  to  withdraw  bis  statement 
to  instruct  the  Jifry  to  disregard  it  or  to  dis- 
charge tbe  Jury  on  account  of  such  statement 
and  refused  to  do  so,  to  appellant's  Injury, 
and  the  proper  exception  saved,  this  court 
would  have  some  questions  to  review;  but 
no  question  is  presented  by  the  record,  as  it 
comes  to  us."  In  Farmer  v.  State,  91  Ga. 
720,  18  S.  E.  987,  in  a  case  like  the  one  at 
bar,  it  is  said:  "Tbe  facts  of  the  case  touch- 
ing Improper  remarks  by  counsel  for  the  state 
In  his  argument  to  the  Jury  are  set  forth  in 
the  official  report  It  wlU  be  noticed  that 
the  cause  of  complaint  as  embodied  in  tbe  mo- 
tion for  a  new  trial  is  somewhat  mitigated 
by  the  explanatory  note  of  tbe  presiding 
Judge.  But  tbe  Impropriety  was  very  great 
and  tbe  court  should  have  unequivocally  re- 
bnked  tbe  counsel,  and  instructed  tbe  Jury  to 
disregard  entirely  tbe  improper  remarks,  even 
without  any  request  to  do  so.  Tbe  omission 
to  deal  thus  with  tbe  matter  is  attributable 
only,  we  think,  to  Inadvertence.  The  failure 
of  tbe  counsel  for  the  accused  either  to  move 
to  have  a  mistrial  declared  or  to  request  any 
charge  to  tbe  Jury  on  tbe  subject  and  thus 
to  Invoke  a  ruling  by  tbe  court  is  all  that 
prevents  this  from  being  cause  for  a  new 
trlaL"  In  State  v.  Howard  (Mo.  Sup.)  24  S. 
W.  41,  speaking  of  improper  argument  of  the 
case^  tbe  court  says:  "Tbe  proper  course  to 
porane.  If  such  improper  conduct  occurred. 


was  to  have  called  the  attention  of  the  court 
to  tbe  matter,  and  demanded  that  tbe  proper 
remedy  be  applied,  and,  if  it.  were  not,  to 
have  saved  an  exception.  This  is  the  only 
course  which,  In  such  circumstances,  can  be 
pursued,  since  matters  of  exception,  which 
this  was,  stand  on  tbe  same  footing  in  crim- 
inal as  in  civil  cases,  and  can  only  be  saved 
by  tbe  like  means  in  the  one  as  in  tbe  other." 
In  RaUway  Co.  v.  Cotton,  140  111.  ISO,  28  N. 
B.  899,  in  a  case  like  tbe  one  under  consid- 
eration, tbe  court  says:  "The  bill  of  excep- 
tions contains  quite  extended  extracts  from 
tbe  addresses  to  tbe  JU17  by  tbe  plaintiff's 
coonsel,  and  these  extracts  embrace  various 
remarks  which,  we  think,  were  highly  im- 
proper;  but,  as  to  those  to  which  the  most 
serious  objection  exists,  it  does  not  appear 
that  tbe  court  was  called  qjpon  to  make  or 
did  make  any  ruling.  Several  of  the  most 
objectionable  paragraphs,  as  they  appear  In 
the  bUl  of  exceptions,  are  followed  by  tbe 
memorandum,  'Excepted  to  by  tbe  counsel 
for  tbe  defendant;'  but  nothing  la  shown  In- 
dlcatlng  that  any  objection  was  interposed, 
or  that  tbe  court  was  called  upon  to  make, 
or  did  make,  any  ruling  to  which  tbe  excep- 
tion could  apply."  Thompson,  in  bis  work  on 
Trials,  says  it  is  the  duty  of  counsel  to  ob- 
ject when  bis  adversary  exceeds  tbe  limits 
allowed  to  advocacy,  at  tbe  time,  to  answer  It 
by  counter  argument  or  to  ask  suitable  in- 
structions to  tbe  jury  with  reference  to  the 
objectionable  language;  that  it  is  tbe  duty 
of  counsel  to  secure  a  ruling  of  tbe  court; 
that  error  cannot  be  predicated  upon  tbe  si- 
lence of  tbe  court,  where  there  is  no  request 
for  an  admonition  to  tbe  jury  not  to  be  influ- 
enced by  tbe  statement  1  Tbomp.  Trials,  t 
957.  See,  also,  State  v.  Mack  (La.)  14  South. 
141;  Stone  v.  State  (Ala.)  17  South.  114;  Ter- 
ritory V.  Collins,  6  Dak.  234,  50  N.  W.  122; 
Learned  v.  Hall,  133  Mass.  417;  Miller  v. 
State  (Tex.  Cr.  App.)  25  S.  W.  634;  State  v. 
Sortor  (Kan.  Sup.)  34  Pac  1036. 

We  think  the  great  weight  of  authority  is 
to  the  effect  that  In  order  to  bring  the  lan- 
guage complained  of  before  this  court  for  re- 
view, it  was  necessary  for  tbe  defendant  to 
request  and  secure  a  ruling  of  tbe  court 
thereon,  and  properly  save  an  exception  to 
such  ruling  In  a  bUl  of  exceptions.  Tbe  bill 
of  exceptions  in  the  case  presents  no  such 
record  or  action  of  tbe  court  as  to  authorize 
us  to  pass  upon  the  language  of  the  county 
attorney.  It  was  never  properly  raised  and 
passed  upon  by  tbe  lower  court  It  cannot 
be  raised  here  for  tbe  first  time. 

Counsel  for  the  defendant  assign  as  error 
the  action  of  the  court  in  excluding  certain 
testimony  of  the  witness  for  defendant  Mrs. 
Houghton.  It  appears  that  tbe  killing  took 
place  at  a  bouse  called  tbe  "Mathews  House." 
Tbe  defendant  went  to  this  house  at  about  6 
o'clock  of  the  morning  of  the  day  of  tbe  homi- 
cide. There  he  found  deceased  and  others. 
It  was  tbe  theory  of  tbe  prosecution  that  the 
defendant  went  there  with  tbe  intention  to 
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kfl]  deceased.  The  defendant  sought  to  prove 
hj  the  witness  Mrs.  Houghton  that  she  re- 
guested  him  to  go  to  the  Mathews  house  to 
see  if  her  daughter  was  there.  The  court  ex- 
cluded the  evidence.  But  the  record  shows 
that  this  witness  went  on  the  stand  as  a  wit- 
ness for  the  state,  and  testified  without  ob- 
jection to  the  very  facts  sought  to  be  proved 
by  her  by  the  defendant  The  evidence  which 
the  defendant  sought  from  this  witness  was 
before  the  Jury,  given  by  tbe  witness  when 
she  testified  for  the  state.  It  would  malce  it 
no  stronger  to  have  her  repeat  It  as  tlie  de- 
fendant's witness. 

After  the  defendant  went  to  the  Mathews 
house,  the  witness  Mrs.  Houghton  followed 
him  there.  At  the  house  a  difficulty  arose  be- 
tween the  defendant  and  deceased.  The  de- 
fendant left  the  Mathews  house.  Witness 
Houghton  followed  him  out  The  state  con- 
tended that  the  defendant  went  out  of  the 
Mathews  bouse  to  get  his  gun  or  pistoL  De- 
fendant sought  to  prove  by  the  same  witness, 
Mrs.  Houghton,  that  she  followed  him  out  to 
get  him  to  send  for  the  father  of  Emma  Bow- 
hay;  and  that  defendant  went  out  for  that 
purpose.  But  the  witness  did  testify  to  Just 
wliat  defendant  wanted  to  prove  by  her  in 
this  respect  This  evidence  was  given  to  the 
Jury  by  the  witness  on  cross-examination. 
So  that,  as  the  evidence  of  tliis  witness  was 
before  tbe  Jury,  and  the  defendant  got  the 
fnll  benefit  of  it  we  are  unable  to  see  how 
be  was  injured  in  the  respects  specified. 

Soon  after  the  defendant  left  the  Mathews 
house,  by  the  back  door,  he  returned  to  the 
front  door,  with  his  pistol  In  his  hand.  As 
defendant  approached  the  front  door,  deceased 
and  others  saw  liim.  Tbey  exclaimed,  "There 
he  comes  with  a  gun!"  and  immediately  shut 
the  door,  and  deceased  and  a  witness  named 
Smith  tried  to  keep  him  out  by  holding  the 
door  against  him.  The  counsel  for  the  de- 
fendant claim  that  the  exclamations  of  the 
deceased  and  witness,  "There  he  comes  with 
a  gun!"  are  hearsay,  and  should  have  been 
excluded.  They  were,  in  our  opinion,  part  of 
the  res  gestae,  and  properly  admitted  In  evi- 
dence. 

There  are  no  other  errors  assigned  which 
we  deem  worthy  of  special  treatment  While 
all  the  evidence  Is  not  In  the  record,  we  think 
there  Is  sufficient  to  show  that  the  defend- 
ant was  the  willful  and  determined  aggressor 
in  the  difficulty  which  resulted  fatally  to  the 
deceased.  We  are  satisfied  that  the  evidence 
is  amply  sufficient  to  support  the  verdict  of 
the  Jury  to  the  effect  that  the  killing  in  this 
case  was  done  willfully,  deliberately,  pre- 
medltately,  and  with  malice  aforethought 
The  Judgment  and  order  appealed  from  are 
affirmed,  and  the  case  remanded  to  the  dis- 
trict court  for  such  further  proceedings  as 
are  necessary  under  the  law  to  carry  the  sen- 
tence of  the  court  Into  execution.  State  t. 
Cadotte  (Mont)  42  Pac.  857. 

DB  WITT  and  HUNT,  JJ,  concur. 


STATE  ex  reL  SHXNO  v.  LENAHAN,  Jtw- 

tlce  of  the  Peace. 
(Supreme  Conrt  of  Montana.    Feb.  17,  189&) 

APPBAI.ABLB  JUDOIIBRT  —  CbKTIOKABI  TO  RsTlSV 
JUSTIOB'S  JddOHBKT. 

1.  A  judgment  of  the  district  covrt  quash- 
ing a  writ  of  review  from  a  Justice  court  ■«  ap- 
pealable. 

2.  Fendinp;  a  right  of  appeal  from  a  jadg- 
ment  of  the  district  ccnrt  qnashing  a  writ  of  re- 
view to  a  justice's  Judgment  denying  a  change 
of  venue,  certiorari  will  not  lie  to  the  snpreme 
conrt  to  review  the  justice's  Judgment 

Petition,  on  relation  of  John  Shing,  against 
J.  M.  Lenahan,  Justice  of  the  peace,  for 
writ  of  certiorari  to  compel  defendant  to 
grant  a  change  of  venue.    Dismissed. 

Hammond  &  Moore,  for  relator.  B..  A. 
O'Hara,  for  respondent 

PER  CURIAM.  On  the  22d  day  of  Janu- 
ary the  relator  filed  in  this  court  bis  petition 
for  a  writ  of  certiorari  against  J.  M.  Lena- 
han, Justice  of  the  peace  within  and  for  tbe 
county  of  Ravalli,  alleging  that  in  a  case 
pending  before  said  Justice  of  tbe  peace, 
wherein  the  state  of  Montana  was  plaintUf, 
and  the  relator  was  defendant  the  relator 
filed  with  the  said  Justice  his  affidavit  for  a 
change  of  venue  ^rom  the  said  Justice  ot 
the  peace,  on  the  ground  that  be  could  not 
have  a  fair  and  Impartial  trial  before  tbe 
said  Justice,  for  tbe  reason  that  the  said 
Justice  was  biased  and  prejudiced  against 
the  relator;  that  said  Justice  refused  to 
grant  the  change  of  venue.  His  petition  fu^ 
ther  states  that  upon  the  refusal  of  the  said 
Justice  to  change  the  venue  of  tbe  said 
cause,  the  relator  applied  to  tbe  Honorable 
P.  H.  Woody,  Judge  of  the  Fourth  judicial 
district  court  of  the  state  of  Montana,  for  ft 
writ  of  review  against  said  Justice,  alleging 
the  facts  as  hereinbefore  set  forth  as 
grounds  for  the  Issuance  of  said  writ;  bat 
that  the  said  Judge  of  the  said  district  court 
refused  to  issue  said  writ  or  entertain  Juris- 
diction thereof. 

From  the  return  of  tbe  said  J.  M.  Lenahan, 
Justice  of  the  peace  and  respondent  to  tbe 
writ  issued  out  of  this  court  requiring  tbe 
said  Lenahan  to  make  return  of  his  pro- 
ceedings in  the  case  of  tbe  state  against  tbe 
relator  above  referred  to,  It  appears  that 
the  Judge  of  the  Fourth  Judicial  district 
court  did  entertain  Jurisdiction  of  said  peti- 
tion for  tbe  writ  of  review,  and  did  bear 
counsel  on  both  sides  argue  the  case,  and, 
after  such  argument  by  counsel,  did  enter 
Judgment  that  tbe  said  relator  was  not  en- 
titled to  said  writ  This  Judgment  of  tbe 
district  court,  quashing  the  writ  of  review, 
was  an  appealable  judgment  See  State  v. 
Case,  14  Mont  620,  37  Pac.  95;  Santa  Cms 
Gap  Turnpike  Joint-Stock  Co.  v.  Board  of 
Sup'rs,  62  CaL  40;  also,  section  1941,  Code 
Civ.  Proc.  1895.  The  relator's  rvmeiy  was 
by  appeal  from  this  judgment  of  the  district 
court  and  the  writ  must  therefore  be  dis- 
missed.  It  Is  so  ordered. 
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O'DONNEIX  V.  GAINAN  et  aL  (VANDBE- 

BECK,  Intervener). 
(Sapreme  Conrt  of  Montana.     Feb.  10,  1806.) 

Decisiok  on  Appeal— CoKFEsaioH  or  Ekbob— 
Rbversal. 
When  plaintiff  demnra  to  tlie  answer  on 
the  groand  that  it  does  not  state  facta  constitnt- 
ing  a  defense,  and  on  appeal  from  a  judgment 
sustaining  the  demurrer  one  of  the  counsel  for 
respondent  confesstfl  error,  a  reversal  will  be 
granted. 

Appeal  from  district  court,  Madison  comi- 
ty;   Frank  Showers,  Judge. 

Ejectment  by  Hugh  O'Donnell  against  B.  J. 
Gainan  and  another.  James  H.  Yanderbeck 
intervened,  and  from  a  judgment  soatalnlng 
a  demnrrer  to  the  answer  and  the  petition  in 
Intervention  defendants  and  Intervener  ap- 
peaL    Reversed. 

Smith  &  Word  and  Lew.  L.  Callaway,  for 
appellants.  W.  A.  Clark  and  Geo.  V.  Shel- 
ton,  for  respondent 

PER  CURIAM.  The  defendants  and  the 
Intervener  appeal  from  the  judgment  ren- 
dered against  them  npon  the  sustaining  of 
plaintiff's  demurrers  to  the  answer  and  the 
petition  In  intervention.  The  action  was 
ejectment  and  injunction  to  stay  waste.  The 
complaint  set  up  the  acquisition  of  a  mining 
title  by  plaintiff,  by  performance  of  the  acts 
required  for  the  location  of  a  mining  claim. 
The  position  of  the  intervener  was  that  he 
owned  the  premises  as  a  mining  claim,  and 
had  leased  the  same  to  the  defendants.  The 
answer  of  the  defendants  and  the  petition  of 
the  Intervener  denied  specifically  ail  the  ma- 
terial allegations  of  the  complaint,  and  under- 
took to  set  forth  a  title  in  the  defendants 
and  the  intervener.  The  plaintiff  demur- 
red to  the  answer  and  petition,  on  the  ground 
that  they  did  not  set  up  facts  constituting  a 
defense.  The  demurrers  were  sustained,  and 
Judgment  accordingly  entered  for  the  plain- 
tiff. From  the  Judgment,  defendants  and  In- 
tervener appeal.  One  of  the  counsel  for  re- 
spondent has  filed  a  brief,  in  which  he  con- 
tends for  the  correctness  of  the  ruling  of  the 
district  court  Another  of  the  counsel  for 
the  respondent  appeared  in  court  upon  the 
oral  argumrat  and  stated  that  in  his  opinion 
the  ruling  of  the  conrt  below  could  not  be 
sustained;  that  is  to  say,  he  confessed  error. 
We  have  no  doubt  whatever  that  counsel  Is 
correct  in  this  confession.  It  does  not  seem 
to  us  to  be  necessary  to  go  further  Into  the 
case.  The  Judgment  is  therefore  reversed, 
and  the  case  is  remanded,  with  InstructionB  to 
the  district  court  to  overrule  the  demurrers. 
Reversed. 


HASSAN  V.  QTJIGLET. 
(Supreme  Court  of  Montana.    Feb.  17,  1896.) 

Appeal  from  district  court,  Lewis  and  Clarke 
county;   William  H.  Hunt,  Judge. 

Action  by  Eliza  Hassan  against  J.  T.  Qulgley. 
From  a  judgment  for  piaintiC,  defendant  ap- 
peals.    Affirmed. 


F.  N.  &  S.  H.  Mclntire,  tor  appellanl  Les^ 
lie  &  Craven  and  A.  E.  Bowe,  for  respondent 

PER  CURIAM.  In  this  case  judgment  was 
entered  in  the  district  court  in  favor  of  plaintiff. 
The  case  was  -  tried  liefore  Associate  Justice 
HUNT,  who  was  at  that  time  district  judge  of 
the  First  district.  This  fact,  under  the  statute, 
disqualifies  him  from  participating  in  the  hear- 
ing and  decision  in  this  court.  The  case  here 
was  argued  before  Chief  Justice  PEMBER- 
TON  and  Associate  Justice  DE  WITT.  Upon 
consultation  by  the  justices  who  heard  the  case, 
it  Is  found  that  a  disagreement  exists  between 
them  as  to  whether  the  judgment  should  be  af- 
firmed or  reversed.  Owing  to  this  fact  it  is 
ordered  that  the  judgment  of  the  district  conrt 
be  affirmed,  without  an  opinion  by  this  court 


HAMILTON  V.  GREAT  FALLS  ST.  RY.  CO. 

(Sapreme  Conrt  of  Montana.     Feb.  10,  1886.) 

Damages — Pleadiso — AonoN   fob  iN/unisa — Iir- 

aTSDCTioN— Appeal— CoMDiTiONAL  Ketbksal. 

1.  In  an  action  by  a  wife  for  personal  in- 
Juriea,  she  ma;  recover  damages  for  any  impair- 
ment of  her  capacity  to  earn  money. 

2.  In  an  action  by  a  wife  for  personal  in- 
juries, she  need  not  specially  plead  damages 
caused  by  impairment  of  her  capacity  to  earn 
money,  where  the  petition  shows  that  she  is  in- 
jured to  such  an  extent  as  to  cause  her  great 
pain. 

3.  In  an  action  by  a  wife  for  personal  in- 
juries, all  the  testimony  ae  to  future  disability 
consisted  of  opinions  of  medical  experts.  Held, 
that  it  was  not  error  to  charge  that  damages 
could  be  awarded  for  such  consequences  as  are 
"rcasonablv  likely"  to  ensue  in  the  future,  and 
that  plaintiff  may  recover  for  all  pain  and  suffer- 
ing which  she  has  sustained,  or,  "in  reasonable 
probability,  will  hereafter  sustain."  etc. 

4.  Where,  in  <in  action  for  personal  injuries, 
it  is  impossible,  on  appeal,  to  say  that  the  sub- 
stantial rights  of  defendant  were  affected,  aside 
from  the  amount  of  the  verdict,  which  is  excess- 
ive, such  court  may  reverse  the  case  unless  plain- 
tiff remits  so  much  of  the  judgment  as  the  court 
holds  she  is  not  entitled  to. 

On  motion  for  rehearing.     Denied. 
For  prior  report  see  42  Pac.  860. 

PER  CURIAM.  1.  Appellant  asks  for  a  re- 
hearing. The  first  point  urged  is  that  the 
court  should  have  decided  whether  the  plain- 
tiff, a  married  woman,  could  recover  dam- 
ages "for  any  Impairment  of  her  capacity  as 
a  previouBly  healthy  woman,  if  she  were 
such,  to  earn  money."  We  think  she  could. 
Plaintiff's  capacity  to  earn  is  her  own,  and 
she  is  entitled  to  recover  for  any  diminution 
of  her  capacity  to  work  that  is  shown  to 
have  resulted  from  the  injury.  It  la  xmnee- 
essary  to  decide,  in  this  case,  whether  the 
profits  or  use  of  that  capacity  belong  to  an- 
other. The  capacity  Is  her  own,  and  for  Its 
impairment  she  can  recover.  Jordan  v.  Rail- 
road Co.,  138  Mass.  425;  2  Sedg.  Dam.  §  486. 
2.  It  was  not  necessary  to  specially  plead 
damages  done  to  plaintiff  by  reason  of  any 
impairment  of  such  capacity,  as,  obviously, 
where  a  woman  is  injured  to  such  an  extent 
as  to  cause  her  great  pain  and  suffering  in 
and  about  her  womb  and  back,  she  will,  until 
her  recovery  at  least,  suffer  an  impairment  of 
her  general  capacity  to  earn  money.  To 
I  what  extent  plaintifTs  capacity  was  impaired 
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vas,  therefore, properly  submitted  to  the  Juiy, 
as  part  of  her  general  damages.  Railway 
Co.  V.  Bowlln  (Tex.  Civ.  App.)  32  S.  W.  918; 
Harmon  y.  Railroad  Co.  (Maas.)  42  N.  B.  506. 

3.  The  coort  charged,  among  otHer  things, 
that  damages  could  be  awarded  tor  "such 
consequences  as  are  reasonably  likely  to  en- 
sue in  the  future";  and,  again,  "plaintiff  may 
recover  for  all  pa^  and  Buffering  which  she 
has  sustained,  or,  in  reasonable  probability, 
will  hereafter  sustain,"  etc.  The  defendant 
now  contends  that  damages  can  only  be 
awarded  when  it  is  rendered  reasonably  cer- 
tain from  the  evidence  that  damages  will  in- 
evitably and  necessarily  result  from  the  orig- 
inal injury.  In  this  case  a^  testimony  as  to 
future  disability  consisted  of  expert  medical 
opinions.  Certainty  of  future  effects  was 
Impossible,  and  reasonable  probabilitiee  were 
necessarily  the  bases  of  the  opinions  express- 
ed. Therefore,  to  say  that  she  could  recover 
for  suffering  which  she  would  in  reasonable 
probability  sustain,  was  practically  to  say 
that  she  might  recover  for  suffering  which 
she  was  reasonably  certain  to  sustain.  The 
degree  of  proof  would  be  the  same  in  either 
case.  The  instructions  complained  of  are  in 
direct  accord  with  1  Suth.  Dam.  p.  197;  1 
Seds.  Dam.  S  172;  Swift  v.  Raleigh,  64  IlL 
App.  44;  Griswold  v.  Railroad  Co.,  116  N.  Y. 
61,  21  N.  B.  726. 

4.  The  appellant  objects  to  the  conditional 
reversal  of  the  case,  and  argues  that  this 
court  has  no  power  to  reduce  a  verdict  where 
errors  of  law  occurred  on  the  trial  which 
were  prejudicial  to  the  party  against  whom 
the  verdict  was  rendered.  The  error  that 
counsel  has  fallen  into  is  in  assuming  that 
this  court  found  prejudical  errors.  Aside 
from  the  amount  of  the  verdict,  which  was 
excessive,  it  was  impossible  for  us  to  say 
that  the  substantial  rights  of  the  defendant 
were  affected.  In  reducing  the  verdict,  we 
followed  the  cases  of  Kennon  v.  Ollmer,  131 
U.  S.  22,  9  Sup.  Ct  696,  and  Cunningham  v. 
Quirk,  10  Mont  462,  26  Pac.  184,  and  Kennon 
V.  GUmer,  9  Mont  108,  22  Pac.  44a  The 
other  points  suggested  in  the  motion  for  re- 
hearing are  sufficiently  covered  by  the  views 
expressed  ia  the  original  opinion.  The  mo- 
tion is  denied. 


MURRAY  V.  HBINZn. 

(Supreme  Court  of  Montana.     Feb.  10,  1896.) 

Appsil — Revibw. 

Where  appelant  fails  to  properly  present 

the  qnestiOD  of  the  giving  of  an  instmction  for 

review  because  of  the  absence  of  an  exception 

and  an  aasi^ment  of  error,  the  snpreme  court 

will  not  review  the  instruction  as  a  matter  of 

convenience  or  expediency,  to  avoid  the  expense 

of  another  trial  of  the  case. 

On  rehearing.    Denied. 

For  prior  report,  see  42  Pac.  1057. 

PER  CURIAM.     Counsel  for  appellant  in 
the  petition  for  rehearing,  urge  the  court  to 


pass  vjion  the  question  as  to  whether  the  In- 
structionB  given  in  the  ease  were  erroneona. 
In  the  opinion  heretofore  delivered  hi  the 
case,  we  said,  after  much  reflection,  that  we 
could  not  consider  or  pass  ux)on  this  question, 
for  the  reason  that  they  were  not  so  pre- 
sented by  the  record  as  to  enable  as  to  do  so. 
Counsel  now  ntge  as  to  do  so  as  a  matter 
of  convenience  or  expediency,  to  avoid  tlie 
expenses  of  another  trial  of  the  case.  They 
refer  us  to  no  authority  conferring  Jurisdic- 
tion upon  this  court  to  do  so  in  the  condi- 
tion of  this  record  as  shown  in  the  opinion 
of  tbls  court  delivered  in  the  case.  Our  own 
Reports  are  full  of  decisions  to  the  effect 
that  we  have  no  Jurisdiction  to  do  so.  We 
cannot  ignore  the  uniform  course  of  ded- 
sions  of  this  court  In  order  to  relieve  the  liti- 
gants of  the  costs,  inconvenience,  and  hard- 
ship of  another  trial  of  the  cause.  The  pe- 
tition for  rehearing  Is  denied. 


OHILDS  V.  PTOMBT  et  at 
(Supreme  Oonrt  of  Montana.     Feb.  17,  189a) 

BbOKBK — ACTIOX  rOB  COMMISglOU — NONSDIT— Bb- 
KOB  COBBD  BT  VbbDIOT  —  BviDENCB  —  DoUBLS 
BmPLOIMBKIN— AvriBMATIVB  DsrSliSB — OPIllIO* 
KVIX>«I7CB. 

1.  Where  a  contract  for  procnring  a  sale  spee- 
ifles  a  fixed  price,  and  in  an  action  on  tiie  contract 
for  oommiwioca  ttiere  is  evidence  that  plaintiff 
procured  a  purchaser  yrith  whom  defendant  fet- 
■onally  negotiated  a  sale  for  a  less  sum,  bat  none 
to  show  that  the  purchaser  was  wiiling  to  pay  the 
specified  price,  or  why  be  did  not  pay  it  a  non- 
suit shonld  be  directed. 

2.  Where  a  complaint  in  an  action  for  com- 
missions, alleged  antnority  to  sell  at  a  fixed  price, 
and  the  evidence  showed  a  sale  for  a  less  price 
than  that  pleaded  in  the  complaint  the  variance 
was  fatal. 

3.  In  an  action  for  commission,  it  is  oompetent 
for  the  porchaser  to  testify  tliat  It  was  throng 
plaintiff'a  efforts  that  he  iMu^t 

4.  In  an  action  for  commission,  conversations 
between  plaintiff  and  the  puictiaaer,  relative  to  the 
commissions  to  be  rtceived  by  plaintiff  from  de- 
fendant are  incompetent 

5.  In  an  action  for  commissions,  the  defense 
that  plaintiff  was  employed  by  both  parties,  And 
his  double  employment  not  disclosed,  mnst  be 
pleaded. 

6.  Where  a  broker's  contract  to  procnre  a  pm^ 
chaser  at  a  specified  pricu  simply  reqmres  him  to 
bring  his  principal  and  the  purchaser  together,  so 
that  they  uiemselves  can  make  their  own  contract, 
he  may  recover  commissions  from  both  parties  on 
separate  contracts  with  each. 

7.  In  an  action  for  connnlssions,  evidence  of 
witnesses  as  to  whether  they  considered  plaintiff 
defendant's  agent  is  properly  excluded. 

Appeal  from  district  court  Madison  county; 
Frank  Showers,  Judge. 

Action  by  Hiram  L.  Childs  against  Nelson 
Ptomey  and  another  for  commission  doe  anr 
der  contract  From  a  Judgment  tor  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendants appeal.     Reversed. 

Plaintiff  sues  the  defendants  to  recover  the 
sum  of  $3,000,  alleged  to  be  due  upon  a  con- 
tract for  the  payment  of  a  commission  by 
the  defendants  to  plaintiff,  for  the  procuring 
a  purchaser  and  effecting  the  sale  of  the 
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Lncas  Mine,  owned  by  tba  defendants,  and 
situated  In  Madifion  county.     The  complaint 
alleses  that  in  May,  18U3,  plaintiff  and  de- 
fendants entered  Into  an  agreement  whereby 
the   defendants  engaged  and  procured  the 
servtces  of  plaintiff  to  effect  a  sale  of  said 
mine,  and  to  procure  a  purchaser  for  aaid 
property  for  the  defendants,  and  that  It  was 
then  and  there  agreed  that  the  consideration 
that  ahould  be  asked,  and  the  fixed  price  for 
the  said  mine  and  property  should  be,  and 
was  then  and  there  agreed  to  be,  $18,000,  and 
the  plaintiff  was  to  have  and  receive  $3,000 
for  hla  services,  influence,  and  effort  to  effect 
a  sale  of  said  mine  and  property,  and  for 
procuring  a  purcliaser  for  said  property.     It 
is  farther  alleged  that  plaintiff,  relying  upon 
the  aforesaid  contract  and  agreement,  and  In 
pursuance  of  said  onployment,  did  procure 
a  purchaser  for  the  defendants'  property,  and 
did  bring  about.  Induce,  and  effect  a  sale  of 
the  Lucas  Mine  to  one  Best  of  Tacoma,  and 
that  said  Best  in  S^tember,  1893,  bought 
said  mine  for  $10,000  In  cash,  and  that,  "only 
for  the  unreasonableness  of  defendants  re- 
quiring the  consideration  for  the  sale  of  said 
mine  and  property  to  be  paid  In  spot  casb, 
the  same  could  and  would  have  been  sold  at 
a  sum  greatly  In  advance  of  the  sum  men- 
tioned in  the  deed  of  conveyance,  to  wit,  $10,- 
000."     Plaintiff  further  alleges  that  he  duly 
performed  all  and  singular  the  terms  and 
conditions  of  said  contract  and  agreement  up- 
on his  part  that  were  required  to  be  done  or 
performed,  but  that  he  has  never  been  paid 
his  $3,000,  and  that  the  defendants  refuse  to 
pay  the  same,  or  any  part  thereof.    The  com- 
plaint contained  another  count,  for  the  serv- 
ices rendered  in  making  the  sale,  in  payment 
upon  a  quantum  meruit    Before  the  trial  the 
defendants   made  a   motion  to  compel   the 
plaintiff  to  elect  upon  which  count  of  his  com- 
plaint he  would  proceed,  whereupon  he  aban- 
d<med  the  last  count,  and  elected  to  try  the 
case  on  the  original  contract.     A  general  de- 
murrer was  Interposed  by  the  defendants  to 
the  first  count  of  the  plaintiff's  complaint 
This  was  overruled.     Defendants  answered, 
denying  all  the  allegations  of  the  complaint, 
except  the  fact  of  the  purchase  of  the  prop- 
erty by  Best  for  the  sum  of  $10,000.     The 
trial  was  had  before  a  Jury.    The  plaintiff 
recovered  a  general  verdict     The  defend- 
ants appeal  from  the  order  overruling  their 
motion  for  a  new  trial,  and  from  the  Judg- 
ment in  favor  of  the  plaintiff. 

Henry  N.  Blake,  W.  A.  Clark,  and  Geo.  F. 
Sbelton,  for  appellants.  Smith  &  Word  and 
J.  E.  Callaway,  f c  c  respondent. 

HUNT,  J.  (after  stating  the  facts).  The 
evidence  of  the  plaintiff  himself  tends  to  show 
that  at  an  Interview  with  Mr.  Ptomey,  one 
of  the  defendants,  he  asked  Ptomey  what  his 
price  was  for  the  mine,  and  was  told,  "$15,000 
cash,"  whereupon  the  plaintiff  said  he  would 
have  to  ask  the  parties  he  brought  to  look  at 
ttae  mine  $1£,000:  that  he  told  Mr.  Ptomey 


that  he  would  bring  some  parties  to  blm 
within  four  or  five  days,  and  be  could  make 
his  own  negotiations;  that  the  parties  came 
within  a  few  days,  and  were  Introduced  to 
the  Ptomeys  by  the  plaintiff;  that  subse- 
quently, In  July,  negotiations  were  had  be- 
tween the  defendants  and  certain  persons  rep- 
resenting the  purchasers  of  the  mine;  that 
in  September  one  J.  B.  Best  who  had  been 
represented  by  the  parties  who  had  been  In^ 
troduced  to  the  Ptomeys  by  the  plaintiff,  pur- 
chased the  mine  for  $10,000.  The  plaintiff 
was  then  asked  whether  he  had  told  the 
Ptomeys,  when  they  said  they  asked  $15,000 
for  the  mine,  that  if  he  brought  purchasers 
tliere,  or  persons  through  whom  a  sale  was 
made,  he  would  require  $3,000  for  bis  services. 
The  defendant  answered  In  thia  way:  "Yes, 
sir;  I  don't  know  that  I  said  so  in  the  exact 
language,  but  that  is  what  I  meant  Yes,  sir. 
The  conversation  regarding  the  price  was 
$15,000.  They  had  decided  to  ask  $15,000 
cash  for  the  mine,  and  I  said  I  should  want 
$3,000  as  my  commission,  that  I  expected  par- 
ties, and  that  I  would  bring  them  here,  and 
Introduce  them  to  them,  and  they  oould  make 
their  own  negotiations,— negotiate  direct  with 
the  peopla  They  said,  with  reference  to  that- 
proposition  of  mine,  they  would  have  to  ask 
$18,000.  They  said  it  was  satisfactory— It 
suited  them  exactly— to  negotiate  direct  with 
the  people,  instead  of  through  me,  or  words 
to  that  effect  Henry  Ptomey  said  that. 
There  was  no  dissent  or  objection  to  the  price 
that  I  stated  at  that  time  by  either  of  the 
defendants."  Plaintiff  did  not  attempt  to 
prove  that  his  clients  were  ready  or  willing 
to  pay  $18,000  for  the  mine,  nor  did  he  offer 
any  excuse  In  his  testimony  for  their  not  do- 
ing so.  At  the  c(Hiclu8ion  of  plaintiff's  tes- 
timony, the  defendants  moved  for  a  nonsuit 
for  the  reason  that  the  plaintiff  had  failed  to 
prove  "the  substantia]  allegation  of  his  com- 
plaint" and  bad  failed  to  prove  the  contract 
relied  upon  and  set  out  in  the  complaint, 
*  *  *  or  that  he  bad  sold  the  mine  for  the 
price  stipulated  and  pleaded  in  the  complaint 
This  motion  was  overruled.  We  think  this 
was  error.  The  contract  alleged  in  the  com- 
plaint contained  an  express  provision  to  the 
effect  that  plaintiff  would  find  a  purchaser 
for  the  mine  for  the  sum  of  $18,000,  but  the 
theory  upon  which  the  plaintiff  actually 
sought  to  recover  was  that  he  might  recover 
his  $3,000  commission  without  regard  to  that 
part  of  the  agreement  pleaded.  This  variance 
was  not  cured  throughout  the  trial.  The  de- 
fendants consistently  denied  any  such  agree- 
ment The  divergence  extended  to  such  an 
Important  fact  that  the  cause  of  action,  as 
proved,  was  another  than  that  set  up  in  the 
complaint  No  leave  to  amend  was  asked. 
The  defendant  was  therefore  entitled  to  a 
nonsuit.  Pom.  Code  Rem.  {  553;  Johnson  v. 
Moss,  45  Cal.  515;  Bryan  v.  Tormey,  84  Cat 
126,  24  Pac.  319;  NeweU  v.  Nicholson  (Mont) 
48  Pac.  180.  The  instructions,  too,  were  evi- 
dently drawn  upon  the  erroneous  theory  that 
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plaintiff's  right  to  recover  was  not  contingent 
upon  his  agreement  as  pleaded;  but  that  he 
could  recover  $3,000  commisslonB  if  he  found 
a  purchaser  for  the  mine,  -without  regard  to 
the  material  Issue  of  the  price  that  the  cus- 
tomer should  pay.  FlalntiS  recovered  a  gen- 
eral verdict  and  contends  it  is  sufficient  But 
where  the  pleadings  raised  materially  differ- 
ent law  issues  from  those  tried,  and  defend- 
ants saved  their  rights  upon  the  trial,  and 
no  ameudments  were  made,  and  the  jury  were 
Instructed  without  proper  regard  to  the  issues 
of  the  complaint  and  answer,  a  voxllct  with- 
out specifying  the  amount  of  the  recovery 
cannot  aid  the  plaintiff  in  curing  such  ante- 
cedent substantial  defects.  The  Judgment 
must  be  reversed,  and  the  cause  remanded, 
with  leave  to  tbe  plaintiff  to  properly  amend 
his  complaint 

We  wUl  briefly  indicate  our  views  uiton  the 
more  important  points  raised  in  the  briefs  of 
counseL  Best  the  purchaser  of  the  mine,  was 
a  witness  for  plaintiff  by  deposition.  He  was 
asked  to  state  what  if  anything,  he  said  to 
plaintiff,  while  at  Virginia  City,  in  connec- 
tion with  the  purchase  of  said  mine,  and 
after  he  had  visited  the  mine,  that  it  would 
be  a  sale,  or  that  he  would  purchase  the  mine. 
Defendant  objected,  on  the  ground  that  the 
question  was  incompetent  and  immaterial,  and 
caUed  for  hearsay  testimony.  The  court  over- 
ruled the  objection.  Tbe  witness  answered 
that  plaintiff  told  him,  in  the  event  of  the 
Ptomeys  selling  to  his  (witness')  syndicate, 
the  plaintiff  had  a  commission  coming  from 
the  Ptomeys,  and  witness  told  plaintiff  that 
he  would  let  him  know  when  to  go  and  get 
his  commission.  It  was  competent  for  the 
purchaser  to  testify  to  the  fact  that  It  was 
through  tbe  instrumentality  and  efforts  of  the 
plaintiff  that  he  bought  tbe  mine,  but  the 
statements  made  between  the  broker  and  tbe 
purchaser  in  relation  to  commissions  coming 
to  him  from  defendants  were  not  competent 
If  defendants  relied  upon  the  defense  that 
plaintiff  could  not  recover  because  he  was 
employed  by  both  parties,  unless  his  double 
employment  was  disclosed,  it  seems  that  mat- 
ter should  have  been  pleaded  as  a  distinct 
affirmative  defense.  Pom.  Code  Rem.  S  660; 
Bliss,  Code  PI.  S  852.  Where,  however,  there 
is  an  agreement  to  pay  a  middleman  for  serv- 
ices of  value  rendered,  honestly  entered  ioto. 
It  cannot  be  avoided  on  tbe  ground  that  an- 
other person,  with'  distinct  ,and  Independent 
Interests,  has  agreed,  by  a  separate  contract 
to  pay  for  the  same  services.  If  the  broker 
only  undertakes  to  bring  the  parties  together, 
so  that  they  may  make  a  contract  if  they 
choose,  without  his  interference  In  the  con- 
tract Itself,  as  the  agent  of  either  party,  he 
Is  entitled  to  compensation  from  both,  on  an 
agreement  from  each.  Rap.  Real  Est  Bro- 
kers, p.  176;  Rupp  V.  Sampson,  16  Gray,  898; 
Herman  v.  Martineau,  1  Wis.  151.  Certain 
answers  of  defendants'  witnesses,  who  said 
they  "never  considered  plaintiff  the  agent  of 
the  Ptomeys,  were  stricken  out  against  de- 


fendants' objections.  The  opinion  of  the  wit- 
nesses was  immaterial  and  properly  ezdnded. 
As  we  think  the  question  whether  plaintiff 
acted  as  an  agent  of  the  plaintiff  and  defend- 
ants ought  to  have  been  pleaded  before  testi- 
mony tending  to  show  he  did  so  act  was  com- 
petent, it  is  unnecessary  to  further  consider 
objections  based  upon  the  theory  that  such 
was  his  attitude.  Judgment  reversed,  and 
cause  reznanded,  with  leave  to  plaintiff  to 
amend  his  complaint  and  try  the  case  anew. 
Reversed. 

PEMBEKTON,  0.  J.,  and  DK  WITT,  J, 
concur. 


WETHBY  V.  KEMPER. 
(Supreme  Court  of  Montana.     Feb.  10,  1896.) 

COKPOBATIONS — TkOSTSBS'  LiABILITT — ASXUAL 
RbPO  BT — C01IPL4 1  NT. 

1.  In  an  action  against  the  trustees  of  a  cor- 
poratioD,  under  Comp.  St  div.  5,  i  4ti0,  making 
the  trastees  liable  for  corporate  debts  unless  they 
file,  "in  the  office  of  the  clerk  of  the  county 
where  the  bnsini  sa  of  the  company  is  carried 
on,"  a  report,  statins  the  amount  of  ca^tal,  etc 
the  complaint  is  bad,  if  it  fails  to  state  in  wliat 
county  the  business  of  the.corporation  was  car- 
ried on. 

2.  Such  statute,  lieing  penal  in  its  natnre, 
must  be  strictly  construed. 

Appeal  from  district  court.  Silver  Bow  coun- 
ty;  J.  J.  McHatton,  Judge. 

Action  by  A.  H.  Wethey  against  S.  V.  Kem- 
per, a  trustee  of  tbe  Constitution  Mining,  Mill- 
ing &  Prospecting  Company,  a  corporatioa 
From  a  Judgment  sustaining  a  demurrer  to 
the  complaint  plaintiff  appeals.     Affirmed. 

John  A.  Shelton,  for  appellant  F.  T.  Mc> 
Bride,  for  respondent 

PEMBERTON,  a  J.  This  action  was  com- 
menced against  the  defendant  as  one  of  the 
trustees  of  the  Constitution  Mining,  Milling  & 
Prospecting  Company,  a  corporation,  to  re- 
cover damages  alleged  to  have  been  sustained 
by  plaintiff  by  reason  of  the  alleged  failure 
upon  the  part  of  said  corporation  to  comply 
with  the  terms  of  a  certain  contract  of  lease 
of  a  certain  engine  and  lx>Uer,  entered  into 
by  said  corporation  and  W.  A.  Clark  on  the 
15th  day  of  April,  1888,  and  which  contract 
was  afterwards  assigned  to  plaintiff.  Tbe 
corporation  is  alleged  to  be  inscdvent  Tbe 
complaint  alleges,  among  other  things,  "that 
said  corporation  has  wholly  failed  to  publlsli 
in  any  newspaper,  or  to  file  in  the  office  of 
the  county  clerk  and  recorder  of  the  comity, 
a  report  as  required  by  section  460,  c.  ^ 
div.  5,  Oomp.  St  1887."  i  The  defendant  de- 
murred to  the  complaint  on  the  ground  tluit 
it  did  not  state  facts  sufficient  to  constitute 

»  Comp.  St  1887,  div.  5,  i  460,  provides  that 
the  trustees  of  a  corporation  shall  be  liable  for 
its  debts  unless,  annually,  they  shall  file  "in  the 
office  of  the  clerk  of  the  county  where  the  busi- 
ness of  the  company  shall  be  carried  on,"  s  re- 
port stating  the  amount  of  capital,  etc. 
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a  cause  of  action.  The  eonrt  Bostalned  the 
demurrer,  and,  plaintiff  declining  to  amend 
his  complaint,  judgment  was  entered  in  favor 
of  the  defendant  for  costs.  From  this  Judg- 
ment plaintiff  appeals. 

The  only  question  it  Is  necessary  to  consid- 
er Is  as  to  whether  the  complaint  contained 
facts  Bofficient  to  constitnte  a  cause  of  action 
against  the  defendant  as  trustee  of  the  cor- 
poration. The  complaint  nowhere  states  In 
what  county  the  business  of  the  corporation 
was  carried  on,  or  that  It  was  engaged  in 
any  buaines  in  any  county  in  this  state.  The 
statute  under  which  this  suit  Is  prosecuted 
against  the  defendant  is  penal  in  its  char- 
acter, and  must  be  strictly  construed.  Chase 
v.  Curtis,  113  U.  S.  462,  6  Sup.  Ct.  554;  An- 
fenger  v.  PnbUshing  Co.,  9  Colo.  377,  12  Pac 
400;  Cans  v.  Swltzer,  9  Mont.  408,  24  Pac. 
18.  In  order  to  recover  of  the  defendant  as 
trustee,  it  was  certainly  necessary  that  the 
plaintiff  should  prove  that  no  r^)ort  was  filed 
by  the  corporation,  or  any-  other  person  whose 
duty  It  was  to  file  the  same  under  the  statute, 
with  the  derk  and  recorder  of  the  county  in 
which  said  corporation  carried  on  its  busi- 
ness. If  it  was  necessary  to  prove  this,  it 
was  necessary  to  allege  the  failure  to  file  the 
report  with  the  clerk  and  recorder  of  the 
county  In  which  the  business  was  carried  <m. 
We  think  the  complaint,  under  the  authori- 
ties, is  fatally  defective.  The  Judgment  ap- 
pealed from  is  affirmed. 

DB  WITT  and  HUNT,  JJ.,  concOE. 


OLIFFOBD  ^.  PARKER,  Judge,  et  al. 

(Snpreme  Court  of  Washington.    Jan.  21, 1896.) 

PaoHiBiTioN— When  Lies— To  Coorts  and 

JODICIAL  OrFICSBS. 

ProhlbitioD  ag  <  inst  proceedings  in  a  lower 
eonrt  will  not  he,  unless  it  is  affirmatively  shown 
that  the  supreme  court  has  jurisdiction,  and  that 
the  lower  court  is  acting  or  threatening  to  act 
without  authority. 

Petition  by  M.  L.  Clifford  for  a  writ  of  pro- 
'  blbltlon  against  Emmet  N.  Parker,  Judge  of 
the  suiKiior  court  of  Fierce  county,  and  oth- 
ers.    Denied. 

Claypool,  Cnshman  &  Cushman,  for  peti- 
tioner. Coiner  &  Shackleford,  for  respond- 
ents. 

HOYT,  C.  J.  The  writ  of  prohibition  pray- 
ed for  in  this  application  could  be  properly 
granted  only  by  the  announcement  of  a  rule 
which,  if  followed  to  its  logical  conclusion, 
would  result  in  tying  the  hands  of  many  of 
the  superior  courts,  so  that  It  would  be  Im- 
possible for  them  to  do  any  business  what- 
ever; and  it  might  also  result  in  depriving 
many  of  the  municipalities  in  the  state  of  the 
power  to  do  any  official  act.  Such  being  the 
results  which  might  flow  from  the  granting  of 
the  peremptory  writ,  it  should  not  be  granted, 
unless  the  Jurisdiction  of  this  court  is  clearly 


made  to  appear,  and  the  law  applicable  to  the 
case  upon  the  merits  Is  beyond  reasonable 
question.  The  evil  to  be  prevented  is  so 
small,  compared  with  the  results  which  might 
follow  such  prevention,  that  the  court  should 
refuse  to  act  until  satisfied  that  the  petitioner 
is  entitled  to  the  relief  prayed  for.  The  grant- 
ing of  writs  of  this  kind  rests  In  the  sound 
discretion  of  the  court;  and  while  it  is  its 
duty  to  interfere  hi  a  proper  case.  It  Is  not  its 
duty  so  to  do  when  either  its  own  Jurisdic- 
tion, or  the  fact  that  the  Inferior  court  la 
proceeding  without  authority,  is  not  made 
to  appear  beyond  reasonable  doubt.  In  oiur 
opinion  they  are  not  thus  made  to  appear 
in  the  case  at  bar.  Hence,  the  motion  of 
the  respondents  to  quash  the  writ  and  dis- 
miss the  proceeding  must  be  granted.  It  is 
not  made  clearly  to  appear  that  the  superior 
court  Is  about  to  do  anything  which  this  court 
has  the  right  to  prohibit  The  order  for  sum- 
moning the  Jury  has  already  been  made,  and 
It  does  not  appear  that  the  superior  court,  or 
the  Judge  thereof,  is  threatening  to  do  any 
other  act  connected  with  the  summoning  of 
the  Jury,  or  that  it  is  necessary  that  he  should 
make  any  furtha  order  In  connection  there- 
with. This  being  so,  the  case,  so  far  as  the 
court  01  judge  Is  concerned,  falls  within  the 
rule  announced  by  this  court  In  State  v.  Su- 
perior Court  of  Whatcom  Co.,  2  Wash.  9,  25 
Pac.  1007,  and  Harbor  Line  Com'rs  v.  State, 
2  Wash.  530,  27  Pac.  550.  None  of  the  other 
defendants  are  state  officers,  and  it  Is  at  least 
open  to  serious  question  whether  this  court 
has  any  original  jurisdiction  to  grant  any  re- 
lief against  them.  Besides,  that  which  It  Is 
alleged  that  each  of  them  Is  about  to  do  Is 
purely  ministerial;  and  for  that  reason  It  is 
at  least  doubtful  whether  the  writ  of  prohibi- 
tion Is  the  proper  remedy  to  prevent  the  per- 
formance of  the  threatened  acts.  The  per- 
emptory writ  will  be  denied,  and  the  proceed- 
ing dismissed, 

DUNBAR,   SCOTT,  AITOEBS,  and   GOR- 
DON, JJ.,  concur. 


WHALLBT  V.  TONGUE. 
(Supreme  Court  of  Oregon.     Feb.   17,  1896.) 

Attorsbi — DisBAKMENT— Mutilation  of  Pdblio 
Record. 
1.  In  a  proceeding  for  disbarment  it  ap- 
peared that  defendant,  heiag  employed  to  resist 
the  probate  of  a  will,  dresv  up  a  petition  for  his 
client's  appointment  as  administrator,  and  pre- 
pared a  typewritten  form  of  journal  entry  for 
the  clerk,  naming  therein  three  persons  as  ap- 
praisers; that  defendant  then  had  the  petition 
filed,  and  sent  the  B.ime,  with  the  entry,  to  the 
county  judge,  who  lived  at  some  distance;  that, 
after  filing  the  petitior,  defendant  learned  that 
a  petition  for  the  probate  of  the  will  was  on  file, 
but  did  not  inform  the  judge,  who  approved  the 
petition  sent  him  by  defeidaot.  signed  the  jour- 
nal entry,  and  returned  the  papers  to  defendant; 
that  the  latter  then  went  to  the  clerk's  office 
with  the  appraiseis  named,  to  have  them  quali- 
fy, but,  one  cf  them  declinmg  to  act,  defendant 
drew  his  pencil  across  his  name  in  the  entiy. 
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and  wrote  above  it  the  name  of  another,  the 
change  being  made  in  accurdance  with  a  cnstom 
of  the  bar,  and  in  the  presence  of  the  three  ap- 
praisers finally  chosen,  the  clerk,  and  the  attor- 
neys for  proponents,  add,  that  there  was  noth- 
ing in  defendant's  conduct  to  warrant  disbar- 
ment. 

2.  A  form  of  entry,  signed.by  the  jodge,  and 
Intended  for  entry  in  the  journal  of  the  court,  ia 
not  a  "public  record,  paper,  or  writing,"  the 
mutilation  or  changing  of  which  is  prohibited 
by  Or.  Code,  1 1853. 

Proceeding  by  J.  W.  WhaUey  for  the  dis- 
barment of  Tbomiu  EL  Tongue.     Petition 

dismissed. 

J.  W.  WhaUey,  In  pro.  per.  Thos.  H.  Ton- 
gue, in  pro.  per. 

PEE  CURIAM.  Thomas  H.  Tongue,  an 
attorney  of  this  coort.  Is  accused  by  J.  W. 
Whalley,  who  is  likewise  an  attorney,  of  un- 
professional conduct  In  counseling  and  main- 
taining certain  proceedings  In  the  matter  of 
the  estate  of  Edward  Constable,  deceased, 
which  It  Is  alleged  he  knew  to  be  illegal  and 
unjust,  and  In  mutilating  or  changing  a 
public  record,  paper,  or  writing.  In  violation 
of  section  1853,  Cr.  Code.  The  acts  com- 
plained of  were  done  and  performed  in  cer- 
tain litigation  between  the  Constable  heirs 
over  the  estate  of  their  father,  in  which  the 
accused  and  accuser  are  counsel  for  the  re- 
spective parties.  The  details  of  this  litiga- 
tion need  not  be  recited  here,  as  it  will  be 
time  enough  to  consider  the  various  legal 
complications  which  seem  to  have  arisen 
therein  when  the  appeal  already  taken 
reaches  here  in  t«gular  order.  It  is  sufficient 
for  the  purposes  of  this  proceeding  to  say 
that  we  have  carefully  examined  the  testi- 
mony, and  find  therefrom  that  neither  of 
the  charges  against  Mr.  Tongue  are,  in  our 
opinion,  sustained  by  the  evidence. 

The  proceeding  in  relation  to  the  appoint- 
ment of  Mrs.  Sbute  as  administratrix  ap- 
pears to  have  been  taken  in  the  utmost  good 
faith,  and  to  have  been  prompted  solely  by 
&  desire  to  protect  her  interests  under  the 
law  as  Mr.  Tongnie  understood  It;  and 
whether  his  Judgment  was  at  fault  in  his 
view  of  the  law  is  wholly  immaterial  in  this 
Inquiry.  The  facts  in  relation  to  the  other 
charge  are  that  some  time  prior  to  August 
21,  1895,  Judge  Hare  and  Mr.  Tongue  were 
retained  by  Mrs.  Elizabeth  Sbute  to  re- 
sist the  probate  of  what  purported  to  be  the 
last  will  and  test&ment  of  one  Edward  Con- 
stable, deceased.  In  the  forenoon  of  the 
21  st,  Mrs.  Shute  consulted  with  Judge  Hare 
about  taking  some  steps  looking  towards  the 
settlement  of  the  estate,  and,  having  been 
advised  by  him  to  go  to  Mr.  Tongue,  and 
take  his  advice  also,  and  have  him  draw  the 
necessary  papers,  she  went  to  the  office  of 
the  latter,  who  drew  up  a  petition  for  her 
appointment  as  administratrix,  which  peti- 
tion contained  the  necessary  allegations 
showing  the  Invalidity  of  the  purported  will. 
At  the  same  time  he  prepared  a  typewritten 
form  of  journal  entry  for  the  clerk,  and 


named  therein  J.  D.  Mertyman,  J.  3.  Mor- 
gan, and  W.  D.  Smith  as  appraisers.  After 
having  sworn  Mrs.  Shute  to  the  petition  as 
notary  public,  Ar.  Tongue  took  It  to  the 
courthouse  for  the  purpose  of  presenting  It 
to  the  county  court;  but,  not  finding  the 
judge  there,  he  had  the  petition  filed,  and 
sent  the  same,  with  the  journal  entry,  by 
Mrs.  Shute,  to  Mr.  Hare,  who  thereupon 
wrote  a  letter  to  the  Honorable  J.  B.  Cor- 
nelius, county  judge,  directing  his  attention 
to  the  petition,  and  asking  his  approval  of 
the  entry,  and  dispatched  a  man  with  it  and 
the  petition  and  entry  to  the  home  of  the 
county  Judge,  some  eight  miles  distant  The 
judge  approved  the  petition,  and  signed  the 
entry,  which  were  returned  to  Mr.  Tongue. 
He  at  once  called  upon  the  appraisers  nam- 
ed In  the  entry,  and  took  them  to  the  clerk's 
office  for  the  purpose  of  having  them  qualify 
and  make  an  early  appraisement.  Upon 
reaching  th*  clerk's  office,  however,  Mr. 
Smith,  member  or  the  law  firm  employed  to 
probate  the  will,  declined  to  act  as  apprais- 
er, giving  as  his  reason  thet^efor  his  adverse 
employment,  and  hence  the  Impropriety  of 
his  BO  acting.  A  discussion  then  arose  as  to 
who  should  be  substituted,  and,  some  one 
having  suggested  the  name  of  J.  B.  Wilkes, 
Mr.  Tongue  took  his  pencil,  and  drew  it 
across  the  name  of  W.  D.  Smith,  and  wrote 
above  It  the  name  ot  J.  B.  Wilkes,  and  in 
this  condition  handed  the  petition,  with  the 
entry,  to  the  clerk.  The  change  was  made 
in  the  presence  of  Mr.  Kane,  the  deputy 
clerk,  the  three  appraisers  finally  named, 
and  Messrs^  Smith  &  Bowen,  the  attorneys 
for  proponents,  and  without  objection  from 
them.  Some  controversy  arose  between  the 
attorneys  regarding  the  right  of  the  apprelB- 
ers  to  act  before  the  letters  of  administra- 
tion were  Issued,  and  It  was  finally  concur- 
red In  that  no  appraisement  should  take 
place  until  that  was  done.  Mr.  Tongue  im- 
mediately wrote  out  a  bond,  and  gave  it  to 
Mr.  Hare,  who  forwarded  It  to  the  county 
judge,  obtained  his  approval,  and  had  it 
filed,  and  letters  of  administratton  issued 
the  next  day,  August  22,  1893.  Just  after 
the  petition  for  administration  bad  been 
filed,  Mr.  Tongue's  attention  was  called  to 
the  fact  that  there  was  a  petition  on  tile 
praying  that  the  wlU  be  admitted  to  probate, 
signed  by  Smith  &  Bowen  as  attorneys. 
The  Judge  was  not  Informed  of  this  fact 
when  the  petition  of  Mrs.  Shute  was  pre- 
sented. Judge  Cornelius  had,  prior  to  this 
time,  conversed  with  Judge  W.  E.  Smith, 
who  had  drawn  the  will,  and  was  named  as 
executor  therein,  about  having  It  admitted 
to  probate,  and  on  the  day  prior  to  his  start- 
ing for  the  coast  told  Judge  Smith  and  Mr. 
Malone,  the  husband  of  Mrs.  Malone,  who 
subsequently  filed  the  petition  for  probate 
of  the  will,  that  he  was  going,  and  would 
be  gone  two  or  three  weeks,  and  that  if 
they  wanted  to  probate  the  will  they  had 
better  do  it  that  day.     Malone  said  in  re- 
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ply:  *^b,  I  gaem  I  will  let  It  go  until  yon 
get  back.  I  don't  know  whetber  It  will  be 
done  at  all."  Judge  Hare  and  Juige  Smith 
had  prerlouBly  consulted  with  Mr.  Malone 
about  the  probate  of  the  will,  and  Judge 
Hare  had  talked  with  other  helia  about  It, 
and  he  says,  *^  got  the  impreffilon  that  none 
of  the  heirs  here  would  probate  the  will."  Bo 
the  matter  stood  nndl  August  2l8t,  when  It 
deyeloped  that  the  heirs  were  occupying  an- 
tagonistic positions,  and  it  then  became  a 
race  of  diligence  as  to  who  should  obtain 
control  of  the  estate  pending  a  contest  of  the 
wlU.  The  erldence  disclosed  a  custom  which 
has  prevailed  In  the  county  for  years,  by 
which  the  attorneys  representing  the  es- 
tate of  deceased  persons  habitually  suggest- 
ed or  named  the  appraisers  for  appointment, 
and  the  Judge  made  the  order  according- 
ly, and  If  It  should  afterwards,  and  before 
the  entry  went  upon  the  Journal  and  became 
of  record,  turn  out  that  one  or  more  of 
them  could  not  act,  the  attorney  substituted 
some  competent  person  or  persons  In  his  or 
their  stead,  which  action  ultimately  received 
the  sanction  of  the  judgre;  and  it  was  in 
Tlew  of  this  practice  the  change  was  made 
by  Mr.  Tongue.  The  form  of  entry,  signed 
1^  the  Judge,  tutended  for  entry  In  the 
Journal  of  ihi  court,  was  not  a  public  record, 
paper,  or  writing,  within  the  meaning  of 
section  1863  of  the  CMmlnal  Code,  and  hence 
there  was  no  violation  of  that  section.  It 
amounted  to  nothing  more  than  a  statement 
by  the  county  Judge  that  he  had  appointed 
Mn.  Bhute  as  administratrix,  and  had  ap- 
proved the  selection  of  appraisers  as  named 
by  Mr.  Tongue,  from  'Which  the  clerk  was 
authorized  to  make  the  proper  entry  to  that 
effect  In  the  probate  record.  It  was  from 
the  entry  as  actually  made  In  the  record 
and  approved  by  the  court  that  the  appoint- 
ment of  appraiser  obtained  its  validity. 
While,  as  a  matter  of  propriety.  It  would 
have  been  a  great  deal  better  If,  at  the 
time  Mrs.  Bhnte's  petition  for  administra- 
tion was  presented  to  Judge  Cornelius,  the 
fact  bad  been  disclosed  to  him  that  a  peti- 
tion was  on  file  for  the  probate  of  the  will, 
and  certainly,  as  a  matter  of  practice.  It 
ought  to  have  been  done,  and  while  we 
cannot  commend  the  practice  prevailing  In 
that  county,— and  perhaps  elsewhere,  where 
the  Jndge  doeta  not  have  his  residence  at  the 
county  seat,— by  which  attorneys  may  sub- 
stitute other  appraisers  in  the  stead  of 
those  named  by  the  Judge,  with  a  view  Of 
flnaUy  obtaining  bis  sanction  to  the  substi- 
tution, as  It  to  calculated  to  lead  to  Irregu- 
larities, and  possibly  something  worse,  yet 
we  see  nothing  culpable  in  Mr.  Tongue's  ac- 
tion In  the  present  case.  In  his  zeal  to  serve 
bis  client  he  deemed  It  unnecessary,  under 
the  circumstances,  to  notify  the  Judge  of  the 
pending  proceedings  for  probate;  or  pt>rhap9 
be  may  not  hav»  given  it  the  attention  that 
the  occasion  demanded;  and,  as  we  have 
seen,  he  snbMItiited  the  name  of  J.  B.  Wllkea 


for  W.  D.  Smith  as  appraiser  under  a  cus- 
tom long  established,  openly,  and  In  the 
presence  of  several  persons,  by  the  consent 
—tacit,  at  least— of  opposing  counsel,  without 
any  attempt  at  concealment,  and  without 
any  purpose  to  obtain  undue  advantage.  In 
the  light  <tf  all  these  circumstances  and 
transactions,  there  Is  no  unwarranted,  ul- 
terior, or  designing  purpose  made  manifest 
on  the  part  of  Mr.  Tongue  to  gain  an  Im- 
proper or  undue  advantage,  or  to  violate  any 
public  or  other  duty  enjoined  upon  him  as 
an  attorney,  or  of  the  proprieties  which 
should  at  all  times  be  punctiliously  observed 
by  such  an  ofBcer.  These  considerations 
lead  to  the  exoneration  of  the  accused. 
With  subsequent  teansactlona  we  can  have 
nothing  to  do  at  this  time.  As  to  whether 
the  one  party  or  the  other  was  right  In  the 
advocacy  of  their  respective  views  touching 
the  proper  method  to  be  pursued  in  the  con- 
test touching  tlie  probate  of  the  will,  are 
matters  about  which  able  counsel  may  hon- 
estly dUfer;  and  the  fact  that  the  matter 
Is  coming  to  fhte  court  we  must  take  aa 
evidence  only  of  the  fact  that  they  have  so 
differed.  A  Judgment  of  acquittal  tnust  be 
entered,  and  it  is  so  ordered. 


SGHBBYBB   v.    TUBNBB   FLOUBINO 

MILLS   CO. 

(Supreme  Court  of  Oregon.     Feb.  17,  1886.) 

AssciiPBiT— MoifiT  Had   and  RsoeivsB— Cobio- 

BATION8 — CONTRAOTS  WITH  FrOMOTEBS — FaILOHS 

TO  Pkoducb  EviDiNOR— Prssumptionb — Exam- 
ination OF  WiTNBSSBS. 

1.  One  who  makes  a  loan,  add  accepts  a  note 
as  evidence  thereof,  may  disregard  the  note,  and 
sue  for  the  money  loaned. 

2.  A  corporation  will  be  iMnnd  by  contracts 
made  on  its  behalf  by  its  promoters  before  organ- 
ization, if,  after  it  is  organized,  with  full  knowl- 
edge of  all  the  facta,  it  assumes  the  contract,  and 
agrees  to  pay  the  consideration,  or  accepts  and 
retains  the  beneGt>> 

3.  If  defendant  when  notified  to  produce  cer- 
tain docamcnts  ou  tiie  trial,  fails  to  do  so,  though 
In  his  possession,  secondary  evidence  thereof  will 
be  strongly  constmed  against  him. 

4.  In  an  .iction  against  a  corporation  to  re- 
cover money  loaned  to  its  promoters,  it  appeared 
that  they  sntweqnently  became  stockholders  and 
officers  of  the  corporation;  that  the  money  was 
borrowed  for  the  purposes  of  the  corporation;  that, 
after  Its  organization,  its  secretary  sent  plaintiff 
glOO  in  part  payment  of  the  note  given  as  evi- 
dence of  the  debt;  that  the  secretary,  in  letters  to 
plaintiff,  written  on  the  company's  letter  heads, 
stated  that  he  hoped  they  would  have  made  enougli 
money  to  pay  plaintiff'^  debt  before  it  became  due. 
Held  sufficient  to  go  to  the  jury  on  the  question 
as  to  wbetlier  the  corporation  adopted  the  acts  of 
its  promoters. 

5.  Where  a  witness  was  asked,  on  direct  ex- 
amination, kM  tr  the  Wherealjonts  of  a  certain  re- 
ceipt, to  show  the  nonproduction  of  the  same  by 
defendant  after  it  bad  t>een  notified  to  produce  it, 
so  as  to  permit  secondary  evidence  of  its  contents, 
the  Witness  could  not  state,  on  cross-examination, 
bow  the  receipt  came  to  be  given  to  defendant. 

Appeal  from  circuit  court,  Marlon  county: 
Oeorge  H.  Burnett  Judge. 

Action  by  0.  J.  Schreyer  against  the  Tur- 
ner Flouring  Mills  Company  for  the  recovery 
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of  money.    From  a  judgment  tor  plaintUf, 
defendant  appeals.     Affirmed. 

Tllmon  Ford,  for  appellant  G.  O.  Bing- 
ham and  P.  H.  D'Arey,  for  respondent 

WOLVERTON,  J.  This  is  an  action  to  re- 
cover for  money  loaned  tlie  defendant  and 
the  case  la  here  on  its  appeal.  It  appears 
from  the  complaint  that  the  defendant  is  a 
corporation;  that  its  articles  of  incori>oration 
were  executed  on  the  8th,  and  filed  In  the 
office  of  the  secretary  of  state  on  the  11th,  day 
of  April,  lb98,  and  that  it  was  on  the  said 
8th  day  of  April,  ever  since  has  been,  and 
now  is.  a  corporation,  doing  business  at  Tur- 
ner, Marlon  connty,  state  of  Oregon,  in  its 
corporate  name,  the  Turner  Flouring  Mills 
Company;  that  the  purpose  of  the  incorpora- 
tion was  to  manufacture  flour,  and  all  and 
every  kind  of  breadstulfs  and  other  products 
of  wheat  and  other  cereals^  and  to  do  a  gen- 
eral flouring-mitl  business,  to  buy  and  sell 
*wheat  and  other  farm  products,  and  to  ena- 
ble it  to  eCTect  such  purpose  It  was  authorized 
to  borrow  money,  and  give  its  notes,  bonds, 
debentures,  and  other  obligations  therefor; 
that,  prior  to  the  incorporation,  W.  Dunbar, 
J.  C.  Robinson,  and  J.  T.  Brumfleld  were  the 
owners  of  all  the  property  acquired  by  de- 
fendant at  its  formation,  and  thereafter  were 
its  principal  stockholders;  that  John  Halli- 
nan  was  an  Incorporator  and  stockholder, 
and  ever  since  April  8,  1893,  has  been,  and 
now  is,  the  managing  agent,  and  said  Robin- 
son the  secretary,  of  the  defendant  and  that 
Dunbar  was  then  and  for  a  long  time  subse- 
quent thereto  its  president;  that  on  said  8th 
day  of  April,  at  the  instance  of  HalUnan,  who 
was  acting  for  and  in  behalf  of  defendant, 
the  plaintltr  loaned  defendant  $1,000,  and  as 
evidence  thereof  Hallinan  delivered  to  plain- 
tiff the  promissory  note  of  Dunbar,  Robinson, 
and  Brumfleld,  bearing  date  April  8,  1893, 
payable  to  plaintiff  or  his  order  In  sbc  months, 
with  interest  at  8  per  cent;  that  no  part  of 
said  note  was  paid  at  maturity,  except  the 
accrued  interest,  but  was  renewed  Octotter 
16, 1883;  that  the  sum  of  $100  was  paid  there- 
on May  3,  1894;  that  plaintiff  has  demanded 
of  the  defendant  the  payment  of  the  balance 
due  on  account  of  the  money  so  loaned,  but, 
although  defendant  lias  promised  to  pay  the 
same,  it  neglects  so  to  do.  A  demurrer  was 
Interposed  to  the  complaint,  which  being  over- 
ruled, the  action  of  the  court  in  that  regard 
is  assigned  as  error. 

The  objection  made  to  the  sufficiency  of  the 
complaint  is  that  it  shows  upon  its  face  the 
money  was  loaned  to  the  defendant  at  a 
time  when  It  could  have  no  corporate  or  legal 
existence,  as  it  appears  that  the  articles  of 
Incorporation  were  not  flled  with  the  secre- 
tary of  state  until  the  11th  day  of  April,  1893, 
three  days  after  the  loan  was  made  It  may 
be  premised  that  this  is  not  an  action  upon 
the  note  executed  as  evidence  of  the  indebted- 
ness; but,  disregarding  the  note,  plaintiff 
sued  for  the  money  loaned  to  and  received  by 


the  defendant  In  this  be  Is  supported  by 
settled  law.  Black  v.  Sippy,  15  Or.  573,  16 
Pac.  418,  Is  a  case  wherein  It  appeared  tbat 
goods  were  sold,  delivered,  and  charged  to  the 
husband,  who,  upon  a  statement  of  account, 
executed  and  delivered  bis  note  for  the 
amount  fotmd  due,  which  was  assigned  to 
plaintiff,  who  sued  the  wife  upon  the  account 
for  family  supplies,  and  the  action  was  main- 
tained. In  passing  upon  the  complaint  Lord, 
C.  J.,  says:  "Nothing  is  l>etter  settled  than 
that  accepting  a  note  Is  not  payment  of  an 
accotmt,  nor  is  accepting  one  note  in  renewal 
of  another  payment  of  the  old  note,  unless 
there  is  an  agreement  that  the  note  should 
be  accepted  in  payment"  Conceding  that  the 
incorporation  of  defendant  was  not  accom- 
plished until  its  articles  were  duly  flled  with 
the  secretary  of  state,  and  for  that  reason  It  ] 
had  no  legal  existence  on  the  8th  of  April,  | 
1893,  Is  the  objection  vital  to  the  complaint? 
In  considering  this  question  it  must  be  ob-  j 
served  that  the  defendant  answered  over,  | 
and  trial  was  had  imder  the  pleadings  and 
issues  thus  joined;  so  that  all  reasonable  In- 
tendments must  go  in  support  of  the  judg- 
ment Most  certainly  it  is  true  that  a  ca^ 
poratlon  must  have  an  existence  before  it 
can  assume  to  act  or  carry  on  business.  The 
statute  prescribes  how  a  private  corpoiatioD 
like  this  may  be  formed  and  organized,  and, 
prior  to  its  lawful  creation,  it  is  idle  to  think 
of  its  entering  into  contractual  relations.  Aft- 
er its  organization,  it  may  transact  such  busi- 
ness as  It  is  authorized  and  emjpowered  to  do  i 
by  the  articles  of  Incorporation,  which  give  It 
Individuality  and  lieing.  Now,  the  plaintiff 
alleges  that  he  loaned  to  the  defendant 
through  its  managing  agent,  acting  for  and 
on  its  behalf,  the  money  which  it  is  sought 
to  recover,  and  April  8th  Is  named  as  the 
date  of  the  transaction.  The  defendant,  while 
It  may  not  have  been  in  esse  at  the  date  fix- 
ed by  the  complaint  yet  it  could,  at  any  time 
after  its  organization,  by  adoption,  make  the 
contract  its  own.  It  has  been  said  tliat  the 
adoption  of  a  former  contract  is  the  making 
of  a  contract  as  of  the  date  of  the  adoptioa 
McArthur  v.  Printing  Co.,  48  Minn.  322,  51  X. 
W.  216.  In  their  primary  slgniflcation,  there 
is  a  manifest  distinction  between  "adoption" 
and  "ratification."  The  one  signifles  to  take 
and  receive,  as  one's  own,  that  with  reference 
to  which  there  existed  no  prior  relation,  either 
colorable  or  otherwise;  while  the  other  is  a  con- 
firmation, approval,  or  sanctioning  of  a  previ- 
ous act,  or  an  act  done,  in  the  name  or  on  behalf 
of  the  party  ratifying,  without  sufficient  or  le- 
gal authority,— that  is  to  say,  the  confirmation 
of  a  voidable  act  But,  as  the  terms  relate  to 
contracts,  some  lexicographers  treat  them  as 
synonymous.  R^utlje  thus  defines  "adopt— 
adoption":  "Of  contract  To  adopt  a  con- 
tract is  to  accept  it  as  binding,  notwithstand- 
ing some  defect  which  entitles  the  party  to 
repudiate  it  Thus,  when  a  person  af&rms 
a  voidable  contract,  or  ratifies  a  contract 
made  by  his  agent  beyond  his  authority,  be 
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ts  said  to  adopt  it"  Bee  Rap.  &  L.  Law  Diet 
31.  See,  also,  And.  Diet  Law,  36.  Now,  as 
regards  a  contract  made  or  an  obligation  in- 
curred by  the  promoters  of  a  corporation  In 
the  name  of,  or  for  and  In  behalf  of,  a  con- 
templated corporation  it  would  seem  that  an 
adoption  or  a  ratification  thereof  by  the  coiv 
poiation  after  It  had  developed  into  a  legal 
entity  would  mean  one  and  the  same  thing, 
and  would  be  accomplished  by  one  and  the 
same  process.  True,  the  promotera  cannot 
be  the  agents  of  an  unborn  corporation;  but, 
where  they  have  assumed  to  act  for  it,  and 
to  contract  in  its  name,  the  approval  and  con- 
firmation of  such  acts  by  the  corporation, 
when  organization  has  been  duly  accomplish- 
ed, are  but  the  ratification  of  the  acta  of  an 
unauthorized  agent  And  the  result  Is  the 
same,  whether  we  call  It  "adoption"  or  "rati- 
fication." But  It  is  not  very  material  here 
to  determine  whether,  as  relating  to  con- 
tracts, these  terms  are  synonymous,  or  are 
capable  of  being  thus  distinguished,  as  they 
might  be  were  the  statutes  of  frauds  or  lim- 
itations involved.  Suffice  it  to  say,  authori- 
ties are  not  wanting  which  hold  them  to 
mean  one  and  the  same  thing.  See  4  Thomp. 
Corp.  i  5321,  and  Stanton  v.  Railroad  Co.,  59 
Conn.  285,  22  AtL  300..  The  time  of  entering 
into  the  contract  is  not  a  necessary  ingredi- 
ent to  the  maintenance  of  this  action.  Bliss, 
Code  PL  t  284.  Mr.  Thompson,  in  his  ex- 
cellent and  elaborate  treatise  on  the  Law  of 
Corporations  (volume  4,  {  6325),  says:  "It 
has  been  held  that,  in  an  action  against  a 
corporation  upon  a  contract  it  is  not  neces- 
sary for  plaintiff  to  plead  that  the  corpora- 
tion has  ratified  the  making  of  the  contract 
In  order  to  Introduce  evidence  of  a  ratlflca- 
tlon,"— citing  Collins  v.  Association,  3  Mo. 
App.  586. 

Xow,  to  the  main  question.  Although  there 
Is  some  conflict  in  the  authorities,  it  has  been 
maintained  and  settled,  in  some  jurlsdlcUons, 
that  while  a  corporation  is  not  bound  by  en- 
gagements made  for  and  in  Its  behalf,  by  its 
promotera,  before  it  has  been  duly  organized. 
It  may,  after  Its  organization,  make  such  en- 
gagements Its  own.  This  It  may  do  in  man- 
ner and  form,  and  precisely  as  it  may  make 
similar  original  contracts.  A  formal  action 
of  the  board  of  directors  Is,  however.  Indis- 
pensable In  an  cases  where  It  would  be  nec- 
essat7  If  the  corporation  was  acting  In  the 
first  Instance.  But  It  Is  not  necessary  that 
such  adoption,  ratification,  or  acceptance  be 
expressed,  as  it  may  be  inferred  from  acts 
or  acquiescence  on  the  part  of  the  corpora- 
tion, or  by  its  authorized  agents  In  its  behalf, 
as  similar  original  contracts  may  be  estab- 
lished. Battelle  v.  Pavement  Co.,  87  Minn. 
89,  33  N.  W.  327;  McArthur  v.  Prlnthlg  Co., 
supra;  Stanton  v.  Railroad  Co.,  supra;  Buf- 
flngton  V.  Bardon,  80  Wis.  639,  60  N.  W.  776; 
and  Mor.  Priv.  Corp.  {  648.  We  adopt  this  expo- 
sition  of  the  rule,  as  we  believe  It  to  be  sus- 
tained by  the  weight  of  authority,  as  well  as 
founded  upon  the  better  reason.  It  will  have  to 
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be  conceded  that  the  agreement  must  be  one 
which  the  corporation  Itself  could  enter  Into, 
and  one  which  the  usual  agents  of  the  compa- 
ny have  express  or  implied  authcs'ity  to  make. 
But  where,  with  full  knowledge  of  all  the 
facts,  the  corporation  assumes  the  contract, 
and  agrees  to  pay  the  consideration,  or  accepts 
and  retains  the  benefits.  It  will  be  bound 
thereby.  Bufflngton  v.  Bardon,  supra;  Leon- 
ard V.  Loan  Ass'n,  55  Iowa,  594,  8  N.  W. 
463;  Paxton  Cattle  Co.  v.  First  Nat  Bank, 
21  Neb.  621,  33  N.  W.  271;  Bridge  Co.  v. 
Rollins,  13  Colo.  4.  21  Pac.  897.  It  is  al- 
leged here,  not  only  that  the  contract  was 
made  for  and  In  behalf  of  the  corporation, 
but  that  it  had  promised  to  pay  the  balance 
sued  for;  and  it  sufflciently  appears  that 
the  parties  contracting  in  Its  behalf  were  its 
promotera  and  organizera.  It  further  ap- 
pears, by  the  testimony,  that  it  is  highly 
probable  the  defendant  received,  accepted, 
and  used  the  money  to  recover  which  this  ac- 
tion was  Instltnted.  Under  such  circimistan- 
ces,  the  objection  to  tbfi  action  of  the  court 
in  overruling  the  demurrer  cannot  be  sus- 
tained. 

When  the  plaintiff  had  rested  his  case,  the 
defendant  moved  for  a  nonsuit,  which  the 
court  denied;  and  this  is  assigned  and  re- 
lied upon  here  as  error.  This  involves  to 
some  extent  a  review  of  the  testimony  offered 
and  admitted  In  support  of  the  action.  The 
answer  puts  In  issue  many  of  the  material 
allegations  of  the  complaint,  but  we  take  it 
that  this  much  is  admitted:  Firat  that  Rob- 
inson, Brumfleld,  and  Dunbar  were  the  prin- 
cipal Btockholdera  of  the  corporation;  second, 
that  Robinson  was  at  all  times  Its  secretary; 
third,  that  John  Halllnan  may  have  been  its 
managing  agent  on  the  8tb  day  of  April, 
1893,  and  much.  If  not  most  of  the  time  since; 
and,  fourth,  that  defendant  had  a  corporate 
existence  at  some  time  since  April  11,  1893. 
Before  the  trial,  and  in  due  time,  defendant 
was  notified  In  writing,  by  plaintiff,  to  pro- 
duce, for  his  use  as  evidence  at  the  trial,  a 
receipt  given  by  plaintiff  to  defendant  for 
$100  about  May  3,  1893,  the  surrendered  note, 
the  records  of  the  meetings  of  defendant.  Its 
books  of  account,  in  which  were  kept  the 
transactions  of  defendant  especially  with 
plaintiff,  and  a  letter  written  to  Dunbar  April 
4,  1893,  by  plaintiff.  Answering  this,  the  de- 
fendant stated  that  It  had  "nothing  In  Its  pos- 
session or  under  Its  control,  mentioned  in  said 
notice,  except  Its  books  of  account  with  the 
plaintiff."  which  It  proffered  to  produce. 
John  Halllnan  testified,  among  other  things, 
that  he  was  president  manager,  and  book- 
keeper of  the  defendant  company.  When 
asked  for  the  surrendered  note,  he  answered, 
"I  have  not  got  it"  Then,  as  he  was  Inter- 
rogated, he  responded  as  follows,  which  we 
shall  have  occasion  to  refer  to  later  on:  "Q. 
I  ask  you,  as  an  ofllcer  of  the  defendant  cor- 
poration, to  produce  that  note.  A.  The  orig- 
inal note  I  sent  to  Portland  immediately. 
Q.  To    whom?    A.  To    Mr.     Robinson.     Q. 
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Who  Is  Robinson?  A.  Secretary  of  tlie  com- 
pany. Q.  Then  the  receipt  for  $100,  i>ay- 
ment  made  by  you,  'as  agent  of  the  comiiatiy, 
to  the  plalntur,  on  or  about  the  3d  day  of 
May.  A.  I  have  hot  got  It.  I  destroyed  It. 
Q.  Then  the  minute  book  of  the  cbihpany. 
A.  I  have  not  got  that.  They  are  In  Port- 
land. I  don't  keep  any  of  the  accounts  In 
Portland.  Q.  "What  boo!ks  of  yodr  own  have 
you  got?  A.  My  ledger.  Q.  Is  there  tinotber 
kept  in  Portland?  A.  They  keep  books  fn 
Portland.  I  have,  nothing  to  do  with  them. 
Q.  Yon  werie  asked  to  produce  the  l>ooks  of 
account,  in  which  the  account  with  this  plain- 
tiff are  kept.  A.  I  have  got  it  Q.  With  ref- 
erence to  this  note?  A.  There  is  nothing 
about  the  note  in  it  I  never  made  any 
entry  of  these  things  in  my  books  at  all.  Q. 
They  are  .made  in  Portland?  A.  Yes,  sir." 
Nor  was  the  witness  able  to  produce  the 
letter  to  Dunbar  of  April  4,  1893.  The  de- 
fendant's failure  or  refusal  to  produce  the 
documents  called  for  by  the  notice  cannot  be 
considered  as  evideBce  of  the  truth  of  what 
plaintiff  claims  he  would  be  able  to  prove  by 
them;  that  is,  that  to  a  greater  or  less  ex- 
tent they  would  Iiave  a  tendendy  to  prove  his 
case.  It  did,  however,  open  wide  the  doors 
for  the  introduction  of  secondary  evidence; 
and  If  any  such  were  introduced,  from  wliich 
the  truth  of  such  claims  could  "reasonably  be 
inferred,  the  nonproductlon  of  the  primaiiy 

"evidence,   unless  attended   with  86me  su^- 

"clent  or '  reasonable  excuse  therefor,  would 
strengthen  the  Inference.  As  the  introduc- 
tion of  Inferior  evidence,    when   higher   or 

'  primary  evidence  Is  at  hand,  would  create  a 
presumption  that  the  higher  or  primary  would 
be  adverse  if  produced,  so,  if  "a  party,  when 
legally  called  upon  to  produce,  the  ttest  evi- 
dence, if  within  his  power  to  do  so,  falls  to 
comply  with  the  demand,  and  allows  his  ad- 
versary to  proceed  with  the  introduction  of 
secondary  evidence,  the  presumption  wUl  ob- 

,tain  that  the  higher  evidence  would  be  more 
hurtful  to  him  than  the  secondary,  and  thus 
strengthen  the  inference  to  be  drawn  there- 
from. See  Hill's  Ann.  Laws  Or.  g  776,  subds. 
5,.  6,  and  Connell  v.  McLoughlln  (Or.)  42  Pac. 
220. 

The  testimony  further  slwws  tliat  plaintifT 
became  acquainted  with  Hallinan  In  Septem- 
ber, 1891,  and  with  Dunbar  some  time  before 
the  money  was  loaned;  the  latter  having 
sent  him  up  from  Portland  to  take  charge 
of  the  milL  He  had  not  seen  either  Robin- 
son or  Brmnfleld  until  after  the  company 
had  been  formed.  His  first  conversation 
with  Hallinan  in  regard  to  the  money  in 
controversy  took  place  on  April  4,  1893.  Hal- 
linan told  him  that  Dunbar,  Robinson,  and 
Brumfleld  had  bought  the  Oregon  Flouring 
Company's  stock,— that  is,  the  Turner  flour- 
ing mills,— and  that,  to  enable  them  to  start 
up  and  run  the  mill,  they  needed  the  $1,000 
which  he  had  in  the  bank,  and  wanted  him 
to  loan  it  to  them,  to  which  plaintiff  con- 
sented, and,  at  Hallinan's  request,  wrote  a 


'letter  to  Dunbar,  offering  to  loan  thpm  tlie 
money.  To 'this  letter  Dunljar  replied:  -I 
am  very  much  obliged  to  you  for  your  kindly 
Vlshes,  and  for  your  financial  aissistance  and 
offer  of  $1,000  to  assist  us  in  getting  the  mill 
started  again.  I  gUdly  accept  of  your  offer, 
and  WUl  6end  you  up  note,  made  and  slgaed 
by  ail  of  my  partners  here."  Upon  HalH- 
nan's  advice,  plaintiff  Went  to  Salem  on  April 
dth  or  7th,  and  made  out  a  che<!k  for  the 
money  upon  the  First  National  Rank,  pajn- 
ble  to  John  Hallinan  or  order.  After  return- 
ing, on  Saturday,  the  8th.  in  the  momlog, 
plaintiff,  at  HalUnan's  requ6^  went  from 
his  hohse  over  to  the  mill,  and  handed  him 
th'e  check,  when  he  (Hallinan)  laid  down  the 
note  for  plaintiff,  signed  by  Dunbar,  Robin- 
son, 'and 'Brumfleld,  which  plaintiff  took  home 
With  him.  At  the  same  time  Hallinan  gave 
plaintiff  the 'key,  and  turned  the  mill  over  to 
hitn,  to  take  cliarge  of  it  in  his  absence,  and 
then  Went  to  Portland  on  the  1  o'clodc  train, 
talcing  the  check  with  Um.  On  lils  return  the 
following  Tuesday,  he  told  plaintiff  that  "he 
was  Just  come  up  from  Portland,  aind  arrived 
in  time  when  the  persons  were  assembled 
to  form  the  company,  and  '  the  deeds  were 
si|;ned,  and  the  company  met  the  same  afte^ 
noon,  and  itay  check  was  handed  in  to  the 
company,  and  they  would  lie  able  to  start 
the  mill  up  In  a  few  days."  On  October  12tta 
'Hallina'n  paid  the  Interest  on  the  note,  and 
'on  the  16tb  a  new  note  was  given,  it  baring 
been  sent  from  Portland  by  Robinson.  The 
o^d  one  was  then  taken  up  by  Hat'i™" 
Plaintiff  wrote  several  letters  to  the  com- 
piany,  and  others  to  the  secretary  and  Mr. 
Dunbar,  regarding  the  note,  demanding  pay- 
ment in  some  of  them.  On  the  4th  day  of 
May,  1S94,  Robinson  sent  up  $100  from  Port- 
land, and  Hallinan  paid  it  to  plaintiff  upon 
the  note.  For  this  money  plaintiff  gave  a  re- 
ceipt, running  In  the  name  of  Turner  Flour- 
ing Mills  Company,  wliich  ECalilnan  accepted. 
t>iaintiff  testified  that.  In  writing  to  Danbar, 
he  proposed  to  lend  the  money  to  the  .Tur- 
ner Flouring  Mills  Ck>mpany,  and  tliat  in  a^ 
cord  with  the  proposal,  did  lend  to  the  com- 
pany. Several  other  letters  were  Introduced, 
some  from  Robinson,  and  some  from  Dun- 
l>ar.  Those  from  Robinson  were  written  up- 
on the  letter  heads  of  the  company,  whereon 
was  printed  "W.  Dunbar,  President;  J.  C. 
Robinson,  Secretary."  In  one  bearing  date 
December  6,  1893,  Mr.  Robinson,  after  com- 
menting somewhat  upon  Dunbar's  unfortu- 
nate litigation,  growing  out  of  the  smuggling 
cases,  says:  "Under  any  circumstances,  the 
rest  of  the  trial  will  not  have  any  effect  on 
the  position  of  the  company.  At  the  worst, 
even  if  Mr.  Dunbar  could  not  go  on  with  the 
btisiness,  the  other  partners  hold  a  major- 
ity of  the  stock,  and  can  carry  on  Just  the 
same,  and  Mr.  Dunbar's  stock  cannot  be 
touched  by  any  one.  I  don't  tliink  you  need 
Iiave  the  least  fear  aa  to  the  result  You 
know  how  poor  a  season  there  has  been  ever 
since  we  started;  yet,  In^plte  of  that,  we 
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bave  heeu  able  to  pay  off  BaUoor,  Qutbrle 
&  Co.  for  all  tJie  fixtures,  stores,  and  book 
debts  of  the  old  company,  so  that  everything 
is  now  our  own.  We  have  also  paid  the  $800 
whicli  Mr.  Crocker  lent  us,  and  now  we  owe 
no  one  exct^  yourself  and  the  bank,  and 
the  bank,  of  course.  Is  well  covered.  I  think. 
If  we  have  been  able  to  do  so  well  In  poor 
times,  our  prospects  ought  to  be  very  good 
in  ordinarily  fair  seasons.  The  fact  Is,  our 
expenses  here  are  very  small,  and  all  that 
Ur.  Dunbar  and  myself  take  out  of  the  busi- 
ness Is  $50  a  month  each.  It  is  not  enough 
to  live  on,  but  we  are  determined  to  leave 
every  dollar  we  can  in  the  business  until 
times  are  better.  *  *  *  I  hope  that,  long 
before  your  note  Is  due,  we  will  have  made 
enough  money  to  pay  it  with  ease.  We  could 
do  it  now  if  our  flour  was  sold,  for  we  should 
have  a  nice  surplus.  I  hope  this  explanation 
will  satisfy  you.  You  know  I  manage  every- 
thiog  relating  to  the  finances,  and  neither  Mr. 
Dunbar  nor  any  one  else  can  draw  a  dollar 
without  me,  and  my  endeavor  all  the  time 
is  that  every  one  who  does  business  with  us 
•ball  bave  full  confidence  in  us.  *  *  *  The 
money  s^on  lent  us  has  been  very  helpful  to 
us,  and  you  may  depend  on  my  doing  every- 
thing to  safeguard  your  interest.  If  every- 
thing goes  well,  I  will  have  some  money  of 
my  own  to  spare  in  .  a  day  or  two."  On 
Marcb  2,  1894,  Robinson  writes:  "I  con  see 
DO  way  in  which  we  can  take  up  your  note 
this  naoath.  *  *  *  I  hope  that,  by  the  end 
of  tbe  month,  we  may  get  orders  that  will 
Justify  OS  in  running  the  mill,  and  so  be.  able 
to  pay  you- at  least  part  of  the  note."  On 
April  6tb  he  writes:  "We  tcdd  you  we  con- 
sidered tbe  note  due  on  the  earlier  date,  and 
would  BO  enter  It  on  our  books.  We  oon- 
tinne  to  press  our  collections,  but  we  depend 
on  oar  remittances  from  China  to. pay  your 
note."  Dunbar  writes,  AprU  27,  1894:  "Had 
I  known  what  was  before  me,  I  would  hare 
left  the  milling  business  alone;  but,  as  it 
now  is,  my  friends  are  In  it,  and  I  will  do 
all  I  can  to  work  it  out  That  will  take  time. 
I  have  got  nothing  out  of  it  since  November 
last,  and  before  that  $50  a  month;  so  all 
that  the  mUl  has  earned  has  been  paid  in 
wages  at  Turner."  On  April  30th  Robinson 
writes  again:  "I  am  going  to  send  down  to 
Mr.  TTimTmn  to-morrow,  for  you,  $100.  I 
cannot  get  it  to-day,  but  am  confident  about 
It  to-morrow.  I  was  in  hopes  to  have  done 
better  for  you,  but  the  taxes  must  be  paid, 
and  it  takes  all  I  can  get  hold  of.  We  have 
got  orders  that  will  keep  the  mill  going  for 
a  little  time,  and  the  price  is  a  little  tietter; 
so  I  hope,  if  business  keeps  up,  to  send  you 
money  regularly."  Miss  Bertha  Schreyer, 
tbe  sister  of  plaintiff,  testified  that  Hallinan 
told  ber,  on  April  4,  1883,  that  they  had 
bought  tbe  mill,  and  were  starting  a  new 
company,  and  that  Robinson  and  Bmqifield 
were  connected  with  it.  Afterwards,  Halli- 
nan told  her  that,  at  first,:  Dunbar  was  presi- 
dent, but  that  later  he  became  the  president; 


sad  he  tdd  Watson  that  Dunbar,  Robinson, 
Brumfleld,  and  himself  were  the  company. 
The  note  was  offered  in  evidence,  to  be  sur- 
rendered to  defendant.  This  evidence  would 
seem  to  Indicate  that  Hallinan  borrowed  this 
money  for  the  defendant  corporation;  that 
It  has  had  the  benefit  thereof,  having  used 
the  same  in  Its  business;  that  it  has  adopted 
or  ratified  ^e  acts  of  its  officers,  in  borrow- 
ing for  Its  use  and  benefit,  and  thereby  un- 
dertook to  repay  the  same.  Hence,  the  mo- 
tion for  nonsuit  was  properly  overruled.  As 
supporting  this  conclusion  see  Mining  Co.  v. 
QuintreU,  91  Tenn.  693,  20  S.  W.  24S;  Pax- 
ton  Cattle  Co.  ▼.  First  Nat.  Bank,  supra; 
and  Whitney  v.  Wymap,  101  U.  S.  392. 

It  Is  next  claimed  that  the  court  erred  In 
refusing  to  allow  Hallinan,  upon  cross-exam- 
ination, to  answer  the  fQliowing  question, 
via.:  "Now,  you  were  asked  about  some  re- 
ceipts for  some  money  which  you  paid,  the 
attorpey  said,  to  the  plaintiff,  Schreyer. 
Now,  you  may  state  how  you  came  to  pay 
that  money,  and  get  that  receipt  for  it"  By 
referring  back  to  Balltnan's  testimony,  it 
will  be  seen  that  he  was  merely  aak^d  In 
chief  eonconing  the  whereabouts  of  the  $100 
receipt,  and  he  answered:  "I  have  not  got 
It  I  destroyed  it"  Nothing  ^fas  asked 
him  concerning  the  payment  of  ^e  inoney. 
The  sole  purpose  of  the  inquiry. In  chief  was 
to  show  the  nonproduction  of  the  receipt, 
on  the  part  of  defendant  after  it  had  been 
notified  to  produce  It,  so  as  to  permit  the  in- 
troduction of  secondary  evidence  of  Its  con- 
tents. In  this  view,  there  was  ,90  error  In 
sustaining  the  objection.  Tbe  witness  was 
further  asked,  upon  cross-examination,  the 
following  auestions,  viz.:  "I  will  ask  you. If, 
In  taking  up  that  old  note,  which  the  attor^ 
ney  called  your  attention  to,  whieb  you  say 
you  forwarded .  to  Robinson  In  Portland,  If 
you  did  so  as  the  agent  of  Robinson,  Qrum- 
field,  and  Dunbar,  and  not  as  the  agent  of 
the  Turner  Flouring  Mills  Company?"  "Did 
you  act  In  the  capacity  as  agent  or  president 
of  the  Tiuner  Flouring  Mills  Company,  the 
defendant  in  this  action,  in  the  matters  per- 
taining to  this  Schreyer  note,  sued  upon?" 
To  which  an  objection  was  made,  as  not 
proper  cross-examination,  and  sustained  by 
the  court:  and  such  ruling  Is  assigned  as 
error.  The  same  answer  is  applicable  here 
as  to  tbe  preceding  assignment.  The  wit- 
ness was  only  asked  in  chief  to  produce  tbe 
old  note.  He  was  not  Interrogated  as  to  the 
consideration,  or  as  to  how,  or  for  what  pur- 
pose, it  was  executed.  So,  the  objection  to 
these  questions  was  also  properly  sustained. 

Another  error  Is  assign^  which  is  pre^I- 
<^ted  upon  the  court's  admission  in  evidenjce 
of  several  exhibits,  consisting  of  letters  writ- 
ten to  plaintiff,  from  time  to  time,  by  Dun- 
bar attd  Robinson,  concerning  tbe  money 
which  Is  the  subject  of  the  action.  Some 
of  these  letters  were  written  upon  the  letter 
heads  of  the  Turner  Flouring  Mills  Compai^y, 
but  the  contexts  of  all  were  more  or^I^s  con-  . 
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corned  with  the  money  transaction  aboat 
which  the  controversy  arose;  and  we  think, 
for  this  reason,  if  for  no  other,  the  exhibits 
were  admissible.  This  disposes  of  all  the 
objections  maintained  here,  and  the  Judg- 
ment of  the  court  below  will  be  affirmed. 


In  re  CATRON  et  aL 
(Supreme  Court  of  New  Mexico.    Dec.  20, 1895.) 

DlSBABMBNT  OF  ATTOBNIT— EtIDSKOB — 

BurncisNOT. 

1.  In  a  proceeding  to  disbar  an  attorney,  a 
witness  testified  that,  wtiile  he  was  confined  in 
the  penitentiary,  said  attorney  endeavored  to  in- 
duce him,  on  an  approaching  murder  trial,  to 
change  or  suppress  Ute  evidence  he  had  given 
for  the  territory  on  the  preliminary  examina- 
tion. Said  attorney,  who  was  retained  for  the 
defense  on  said  murder  trial,  testified  without 
contradiction  tliat  uald  witness  had  made  a  dif- 
ferent statement  to  that  given  on  the  preliminary 
examination,  and  that  he  visited  said  witness 
to  ascertain  which  statement  was  true,  and  de- 
nied that  he  tried  to  influence  said  witness. 
Held,  that  the  evidence  was  insufficient  to  sus- 
tain a  charge  of  unprofessional  conduct,  so  as  to 
warrant  a  dkibarment 

2.  In  support  of  a  second  charge  in  said  dis- 
barment proceedings,  anodker  witness  testified 
that  she  was  also  a  witness  on  said  murder  trial; 
that  she  was  bronght  from  another  city  to  the 
house  of  a  certain  person  at  the  place  of  trial, 
and  told  as  to  what  she  should  testify  to  on  the 
preliminary  hearing,  and  that  she  gave  such 
testimony;  that  afterwards,  and  at  the  time 
of  the  tnal,  she  was  brought  to  the  oflSces  of  said 
attorney,  where  she  slept  and  had  her  meals 
brought  to  her:  that  she  was  brought  to  the 
courthouse,  and  testified,  and  was  then  taken 
back  to  said  offices,  and  remained  there  until  the 
arrival  of  the  train  on  which  she  returned  home; 
that,  before  the  conclusion  of  the  trial,  she  was 
brought  back,  at  the  instance  of  the  prosecution, 
and  admitted  that  the  testimony  she  had  given 
was  false.  Other  witnesses  testified  that  said 
witness  was  regularly  subpoenaed,  and  one 
stated  that  he  brought  her  to  said  offices,  where 
she  remained  over  night  and  took  her  meals. 
Said  attomty  alsu  stated  that,  while  he  sent 
for  said  witness,  he  did  not  know  she  was  at 
his  offices  until  the  next  morning;  that  she 
repeated  to  him  the  testimony  she  had  given  on 
the  preliminary  hearing;  and  that  she  was  al- 
lowed to  go  heme  after  ner  examination,  because 
he  declined  to  be  further  responsible  for  her 
fees, — but  denied  that  he  endeavored  to  influence 
her  testimony.  Beld.  that  the  second  charge  was 
not  sustained  by  the  evidence. 

3.  On  a  third  charge  of  improperly  influen- 
cing the  testimony  of  another  witness  on  the  mur- 
der trial,  said  witless  testified  that  said  attor- 
ney had  procured  for  him  a  railroad  pass,  but 
denied  that  said  attorney  attempted  to  have 
him  suppress  or  change  his  testimony.  Said  at- 
torney stated,  without  contradiction,  that  he  ob- 
tained the  pass  on  condition  that  the  witness 
would  transact  some  business  for  him.  Beld, 
that  the  third  charge  was  not  sustained  by  the 
evidence. 

4.  In  support  of  a  fourth  charge,  a  witness 
testified  that  said  attorney  called  her  Into  bis 
office,  and  after  some  conversation  in  relation 
to  her  pension  papers,  for  his  services  in  con- 
nection with  which  he  declined  to  receive  any 
compensation,  he  offered  her  money  if  she  would 
Induce  her  sons  not  to  testify  against  defend- 
ants on  said  murder  trial.  Said  attorney  de- 
nied that  her  statements  in  that  respect  were 
true.  No  other  peison  was  present  at  the  in- 
terview. Theif  was  tpstimony  that  said  witness 
was  tmworthy  of  credit.    Held,  that  the  evidence 


was  not  sufficient  ::o  sustidn  the  fourth  chuge. 

6.  In  the  same  proceeding  to  disbar  another 
attorney,  a  witness,  as  to  whom  there  was  evi- 
dence that  she  was  a  public  prostitute,  testiBed 
that  she  was  visited  by  said  attorney,  wlio  offered 
her  money  and  held  out  other  inducements  if 
she  would  not  testify  against  defendants  on  said 
murder  trial.  A  person  who  was  present  at  said 
interview,  and  kaid  attorney,  denied  that  any  sodi 
conversation  occurred.  Held,  that  a  charge  of 
attempting  to  influence  the  testimony  of  said 
witness  was  not  sustained. 

6.  On  another  charge  a  witness  testified  tbat 
he  was  induced  b}  a  person  whom  he  met  on  the 
street  to  go  to  thr  offices  of  said  attorney;  that 
said  attorney  offered  him  money  if  he  would 
swear  that  a  certain  person  tendered  him  moner 
to  give  false  testimony  against  said  defendants. 
Other  persons  testified  that  they  would  not  be- 
lieve said  witness  under  oath,  and  his  state- 
ments were  denied  by  said  attorney.  Held,  that 
the  evidence  was  not  sufficient  to  sustain  the 
charge. 
Laughlin.  J.,  dissenting. 

Disbarment  proceedings.  In  the  matter  of 
the  charges  and  specifications  against  Thom- 
as B.  Catron  and  Charles  A.  Splesa.  Dis- 
missed. 

W.  B.  Childers,  A.  A.  Jones,  B.  S.  Rod;. 
S.  B.  Newcomb,  and  John  P.  Victory,  SoL 
Gen.,  for  the  Territory.  N.  B.  Field,  F.  W. 
Clancy,  Frank  Springer,  and  A.  B.  Fall,  for 
resiwndents. 


HAMILTON,  jr.  This  Is  a  proceeding  upon 
charges  and  specifications  for  the  disbar- 
ment of  Thomas  B.  Catron  and  Charles  A. 
Spiess,  who  are  members  of  the  bar  of  this 
court  The  testimony  has  all  been  taken  on 
each  side,  and  the  matter  is  now  submitted 
to  the  court  for  a  determinatloB.  The  abili- 
ty and  high  prof  easlooal  standing  of  at  least 
one  of  the  respondents,  the  vast  importance 
of  this  proceeding  In  Its  results,  both  to 
them  and  to  the  bench  and  bar  of  the  terri- 
tory, the  great  public  Interest  manifested 
by  this  Investigation,  and  the  anxiety  fdt 
in  its  final  determination,  have  rendered 
it  proper  that  we  should  give  the  reasons 
which,  we  think,  furnish  a  suflBdent  Jnstl- 
flcatlon  for  the  conclusion  at  which  we  bare 
arrived. 

The  facta  and  circumstances  out  of  which 
this  Investigation  arose  had  their  origfai  In. 
and  are  the  outgrowth  of,  a  great  criminal 
trial  which  occurred  in  Santa  PC  county  in 
the  months  of  April  and  May,  in  the  year 
1895.  On  the  28th  day  of  May.  1892.  Frac- 
dsco  Chavez,  an  ex  official  and  prominent 
citizen  of  Santa  F6  county,  was  assassin- 
ated. The  prominence  of  the  deceased,  and 
the  cowardly  maimer  of  the  murder,  aroos- 
ed  that  intense  public  feeling  and  indigna- 
tion which  usually  follow  crimes  of  this 
character.  Investigation  led  to  the  detec- 
tion and  arrest  of  Francisco  Gonzales  y 
Borrego  and  three  others,  all  of  whom  were 
charged  with  the  commission  of  the  crime. 
A  preliminary  examination  of  these  parties 
was  had  before  the  then  district  Judge  of 
the  First  Judicial  district  in  Santa  F«  cono- 
ty,  at  which  a  large  ampunt  of  teBtimony 
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was  taken  and  a  large  number  of  witnesses 
examined.  At  the  rernlar  term  of  the  dis- 
trict court  following,  the  defendants  in  that 
preliminary  proceeding  were  indicted  for 
this  crime,  and  were  sabsequently,  as  above 
stated,  tried  and  convicted,  and  are  now 
nnder  sentence  of  death,  awaiting  the  final 
determination  of  the  case  In  the  supreme 
court,  to  which  It  has  been  appealed. 

The  respondents  In  this  proceeding  were 
coonael  retained  for  the  defendants  in  that 
criminal  trlaL  They  appeared  and  conduct- 
ed the  case  at  the  preliminary  Investiga- 
tion, and  also  defended  them  on  their  final 
trial  In  the  district  court,  under  the  In- 
dictment; and  It  Is  claimed  that,  while  act- 
ing as  attorneys  for  defendants  In  that  case, 
the  respondents  were  guilty  of  unprofes- 
sional conduct,  for  which  they  should  be 
disbarred  and  removed  from  practice  as 
attorneys  and  officers  of  this  court  At  the 
first  session  of  this  court  In  August,  1895, 
Jacob  H.  Crist,  the  district  attorney  for  the 
First  district;  who  conducted  the  prosecu- 
tioD  In  the  criminal  trial  above  referred  to, 
appeared  In  this  court,  and  filed  a  number 
of  affidavits,  charging  the  defendants  with 
unprofessional  conduct,  and  accompanied 
them  with  a  petition,  calling  the  attention 
of  the  court  to  the  same,  and  asking  the 
court  to  take  such  action  in  the  premises 
as'  It  should  deem  best  This  court,  upon 
an  investigation  of  the  affidavits,  deemed 
the  charges  of  sufficient  gravity  to  call  for 
a  full  investigation.  The  court  therefore 
entered  an  order  appointing  a  committee, 
consisting  of  four  of  the  leading  members 
of  the  bar  of  the  territory,  who,  in  conjunc- 
tion with  the  solicitor  general,  were  direct- 
ed to  take  charge  of  the  matter,  and  pre- 
pare and  file  In  this  court  such  charges  therein 
as  they.  In  their  judgment,  might  deem  prop- 
er, and  to  take  charge  of  such  investigation 
and  offer  such  testimony  in  support  there- 
of as.  in  their  judgment  the  public  inter- 
ests might  require.  Under  this  order  the 
committee  prepared  and  filed  charges  and 
specifications  against  each  of  the  said  re- 
spondeuts,  to  which  each  of  them  answer- 
ed, denying  all  of  the  charges,  and  demand- 
ing an  Immediate  hearing  thereon.  The 
committee  to  whom  had  been  Intrusted  the 
unpleasant  duty  of  filing  these  charges  and 
conducting  this  Investigation  have  dischar- 
ged that  duty  with  zeal  and  ability  which 
commends  itself  to  the  favorable  commen- 
dation of  both  the  court  and  the  bar. 

The  chaiges  filed  contain  five  separate  and 
distinct  specifications,  charging  the  respond- 
ents with  five  separate  and  distinct  un- 
professional acts.  Testimony  has  been  of- 
fered which,  if  accepted  as  credible,  tends 
to  the  establishment  of  these  charges.  The 
respondents  have  each  taken  the  stand,  and 
have  positively,  specifically,  and  In  detail 
denied  all  of  the  material  allegations  set 
forth  In  these  several  charges.  The  matter 
la   therefore  presented  to  us  with  a  mass 


of  conflicting  testimony,  upon  which  we  are 
called  upon  to  sit  In  judgment  much  In 
the  same  way  as  a  jury  would  sit  In  pass- 
ing upon  the  rights  of  one  of  its  citizens  in 
a  different  tribunal.  It  is  our  duty  to  try 
this  Issue  upon  the  evidence  produced  and 
admitted  upon  this  hearing,  and  to  bring  to 
its  consideration  that  calm,  deliberate,  and 
unbiased  Judgment  which  should  ever  char- 
acterize judicial  investigation,  and  by  which 
a  just,  correct,  and  proper  conclusion  alone 
can  be  reached.  The  respondents  have  a 
right  to  Invoke  in  their  behalf,  at  the  hands 
of  the  court  that  same  presumption  which 
should  be  accorded  to  the  humblest  citizen, 
when  placed  on  trial  for  the  most  trivial  of- 
fense. The  prosecution  has  a  right  to  ex- 
pect that  full,  fair,  and  Just  credit  to  all  of 
Its  testimony  which  It  would  demand  at 
the  hands  of  a  jury  in  another  and  dltter- 
ent  court  Both  parties  have  a  right  to 
demand  that  in  our  consideration  and  de- 
termination, we  will  be  guided  by  these 
rules  of  presumption  and  the  principles  of 
evidence  which  have  become  established  as 
a  result  of  the  combined  wisdom  and  ex- 
perience of  ages.  Guided  by  these  princi- 
ples, let  us  come  to  the  consideration  of  all 
the  testimony  offered  by  either  side  In  this 
proceeding,  and  give  to  each  the  full  meas- 
ure of  credit  to  which  it  is  entitled.  Let  us 
arrive,  If  we  can,  at  what  is  a  just  and  cor- 
rect conclusion. 

The  first  specification  against  the  respond- 
ent Catron  charges  him  with  unprofession- 
al conduct  In  substance,  that  he  (the  said 
Catron)  procured  an  Interview  with  one  Ike 
Nowell,  who  was  a  material  witness  for  the 
said  prosecution  in  said  Borrego  trial,  and 
who  testified  on  the  preliminary  examina- 
tion, and  endeavored  to  get  the  said  Nowell 
to  give  entirely  different  testimony  from  that 
which  he  (the  said  witness)  had  given,  and 
tried  to  get  the  said  witness  to  avoid  testify- 
ing In  the  said  cause.  The  testimony  admit- 
ted by  both  sides  shows  that  Nowell  was  a 
material  witness  for  the  prosecution  in  that 
trial,  and  testified  on  preliminary  examina- 
tion to  material  facts,  seriously  damaging  to 
the  defendants;  that  after  that  examination, 
he  was  tried  and  convicted  in  the  district 
court  of  Santa  F6  county  of  the  crime  of  adul- 
tery, and  sent  to  the  penitentiary,  and  was  In 
the  penitentiary  at  the  time  of  the  beginning 
of  the  trial  of  the  Borregos  for  murder;  but 
the  prosecution,  desiring  to  use  him  as  a  wit- 
ness in  that  trial,  has  secured  for  him  a  par- . 
don  during  the  progress  of  that  trial;  but  the 
respondent  Catron,  having  been  present  at  the 
preliminary  examination,  and  having  learned 
that  the  witness  would  be  pardoned  and 
would  again  be  introduced  as  a  witness  on 
behalf  of  the  prosecution,  went  out  to  the  pen- 
itentlaty,  and  had  an  Interview  with  the  wit- 
ness Noweil,  a  few  days  before  he  was  re- 
leased and  placed  on  the  stand.  The  testi- 
mony of  the  respondent  uncontradicted.  Is 
that  the  witness  Nowell  had  made  two  state- 


Digitized  by 


Google 


726 


PACIFIO  RlS^ObTAR,  ToL  4& 


<N.  M. 


metits,  one  under  oatb  at  the  pi^llmlukry 
hearing,  and  the  other  and  different  state- 
ment to  his  partner,  Mr.  Spiess,  the  other  re- 
spondent herein,  which  statements  were  en- 
tirely (^poslte  to  each  other,  one  favorable 
to  his  client,  and  the  other  &vorable  to  the 
territory.  The  respondent,  as  he  says,  visit- 
ed the  witness  to  learn  trota  him  which  of 
these  statements  was  true,  and  which  he  (the 
witness)  would  testify  to  when  again  placed 
on  the  stand.  If  the  respondent,  as  he  says, 
honestly  believed  that  the  witness  had  made 
two  statements  In  relation  to  the  case  In 
Which  he  was  a  witness,  which  statements 
were  diametrically  opposite  to  each  other,  one 
favorable  to  his  client  and  the'  other  unfavor- 
able, then  the  resiKindent  bad  a  right  to  use 
an  legitimate  and  proper  means  to  ascertain 
Which  statement  was  correct,  and  had  a  right 
to  talk  to  the  witness  himself  and  learn  from 
him  which  statement  was  correct,  provided  he 
did  not  use  any  improiwt  means,  by  word  or 
act,  to  induce  the  witness  to  conceal,  change, 
or  In  any  way  give  improper  testimony.  At- 
torneys engaged  In  the  defense  of  iniportailt 
criminal  trials  have  the  right  to  ascertain  by 
proper  and  legitimate  means  the  nature, 
Strength  and  credibility  o^  tte  testimony  to 
be  oflTered  in  the  case,  so  long  as  they  do  not 
by  word  or  act  attempt  in  any  manner  to  in- 
fluence a  witness  to  conceal,  modify,  or 
change  his  testimony  from  that  which  16  ab- 
solutely ti'ue.  We  know  of  no  rule  of  mor- 
als or  professional  ethics  which  is  opposed  to 
this  view.  If  this  Is  not  allowed,  then  you 
break  down  the  barrier  which  the  law  and 
the  courts  have  erected  as  a  shield  to  protect 
the  lives  and  liberty  of  the  citizens  from  what 
might  prove  an  unjust  and  designing  prosecu- 
tion. We  do  not  wish  to  be  understood  as 
tn  the  slightest  degree  countenancing  any  con- 
duct  on  the  part  of  any  attorney  In  attempt- 
ing in  any  manner  to  Influence  a  witness  to 
conceal,  change,  or  In  any  manner  give  im- 
proper testimony  under  any  circumstances. 
Such  an  act,  when  established,  should  meet 
with  condemnation  by  the  bar,  and  should  be 
visited  with  disbarment  by  the  court.  We 
discover,  however,  no  unprofessional  conduct 
in  the  respondent  In  his  simply  visiting  the 
witness  to  honestly  ascertain  what  would 
be  his  testimony,  so  long  as  he  did  not  In 
any  way  attempt  to  Influence  him  to  con- 
ceal, falsely  change,  or  modify  his  testi- 
mony. 

But  it  is  contended  by  the  prosecution  that 
the  respondent  Catron  visited  the  witness 
Nowell  for  an  Improper  and.  illegal  pur- 
pose; that  he  endeavored  to  induce  the  wit- 
ness not  to  testify  on  the  trial,  or,  if  he 
did,  to  change  his  testimony,  or  refuse  to 
testify  on  the  ground  that  he  (the  witness) 
would  criminate  himself.  If  we  were  to 
credit  the  whole  of  the  testimony  of  the 
witness  Nowell,  then  this  part  of  the  charge 
is  established,  as  Nowell  states  that  the 
respondent  Catron  came  to  the  penitentiary, 
and  had  a  talk  with  him,  in  which  the  re- 


spondent Cat^n  told  him  (tbe  witness),  m 
sni:)btan:ce,  that  he  (Catron)  did  not  want 
him  (the  witness)  to  testify,  as  he  had  uone 
before,  about  seeing  the  Borregos  on  the 
night  of  the  killing  of  Chavez,  and  that 
when  tbe  witness  asked  the  respondent  how 
he  could  "get  out  of  it,"  and  if  they  would 
not  "get  him  Into  trouble  for  perjury."  the 
respondent  told  him  (the  witness)  that  be 
could  refuse  to  testify  on  the  ground  that 
the  answers  "would  criminate  him"  (the 
witness);  that  the  respondent  told  him  (the 
witness)  that  he  (the  resp<mdent)  would  be 
there  at  the  court,  and  would  defend  him 
(the  witness)  if  he  got  into  any  trouble. 
The  respondent  deniea  this  statement  posi- 
tively and  tmequIvocaHy.  The  respondent 
states  that  he  visited  the  witness,  and  bad 
the  interview  with  him,  for  the  purpose 
solely  of  learning  what  his  testimony  would 
be  upon  the  trial;  that  having  been  adtlged 
that  the  witness  had  made  t-tro  statements 
in  relation  to  the  matter,  one  to  Spiess,  and 
one  on  the  ptellmlnary  eiamlnatlon,  eacii 
different  from  the  other,  he  (the  respondent) 
desired  to  know  which  wds  the  truth;  that 
the  respondent  visited  the  witness  honestly 
fo^  the  purpose  of  learning  from  the  wit- 
ness which  statement  was  true.  One  state- 
ment made  by  the  witness  was  favorable  to 
the  clients  of  the  respondents,  and  one 
was  against  them,  and  favorable  to  the 
prosecution;  and  the  respondent,  in  tbe 
liiterest  of  his  clients,  with  a  desire  to  leani 
the  true  facts,  had  the  Interview  with  the 
witness.  The  respondent  denies  positively 
that  he  attempted  in  any  way  or  manner 
to  influence  the  witness,  or  attempted  in 
ahy  way  to  induce  him  to  change  or  modUf 
his  testimony,  save  to  tell  the  truth.  Re- 
spondent testifles  that,  in  his  interview,  be 
(the  witness)  admitted  to  respondent  that 
the  testimony  given  by  him  (the  witness) 
on  the  preliminary  examination  for  tbe  pros- 
ecution was  false,  but  the  other  statement 
made  to  Spiess,  favorable  to  the  defendants, 
was  true;  that  he  was  Induced  to  give  bis 
testimony  on  the  preliminary  examination 
because  he  (the  witness)  thought  it  wonld 
help  him  on  his  trial  on  the  Indictment  then 
against  him.  The  testimony  of  the  respond- 
ent is  a  clear  and  positive  denial  of  tbe 
testimony  of  the  witness  Nowell  that  be 
(the  respondent)  made  any  attempt  what- 
ever, in  iny  manner,  to  Induce  the  witness 
Nowell  to  swear  falsely  or  change  or  mod- 
ify his  testimony  in  any  way  to  conflict 
with  the  truth.  No  one  was  present  when 
this  interview  was  had,  save  the  witness 
Nowell  and  the  respondent  Catron. 

Upon  the  testimony  of  these  two  witnesses, 
standing  in  direct  opposition  dpon  this  part 
of  the  charge,  neither  being  supported  by 
corroborating  facts,  we  are  asked  to  reach 
a  ccmcluslon  as  to  whether  the  first  charge 
Is  sustained.  If  this  were  but  a  civil  suit 
to  recover  a  debt.  Instituted  by  Nowell 
against  the  respondent  in  any  Ot  the  Infoior 
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courts,  and  the  only  t^Btimony  was  the  af- 
firmance of  one  as  to  the  debt,  and  a  posl- 
tlve  denial  by  the  oth^r,  assuming  both  to  be 
of  the  same  credibility,  could  the  court  pro- 
nounce a  judgment  upon  the  testimony  of 
Nowen?  Under  the  evidence  ofCered  before 
the  court  and  contained  In  this  record,  these 
two  witnesses  do  not  stand  before  the  court 
poeseBSlng  equal  credibility.  The  uncontra- 
dicted record  shows  NoweU  to  have  been  a 
penitentiary  convict.  Indicted,  tried,  and  con- 
victed of  a  felony,  and  sentenced  to  Imprison- 
ment. He  abandoned  his  home,  deserted  bis 
f&mlly,  disavowed  bis  marriage,  dishonored 
his  children,  and  became  the  companion  of 
disreputable  characters,  until  he  is  pronoun- 
ced, by  some  of  his  neighbors,  at  least,  as  un- 
worthy of  credit  Take  the  testimony  of 
this  witness,  weigh  it  in  the  scales  of  Im- 
Itartlal  justice,  aa  against  the  testimony  of 
the  respondent,  test  It  by  those  rules  which 
should  guide  conscientious  Judicial  action, 
and  can  we,  upon  It,  pronounce  a  Judgment 
which  will  result  In  the  disbarment  of  the 
respondent?  We  do  not  believe  that  such 
a  conduBlMi  could  be  sanctioned  or  sustain- 
ed, dther  by  reason  or  Judicial  authority.  We 
therefore  are  irresistibly  led  to  the  ctmclu- 
slon  that  this  charge  Is  not  sustained  by  the 
evidence. 

The  ground  of  the  second  charge  of  un- 
professional conduct  against  the  respondent 
Catron  Is,  In  substance,  that  one  Porfllia 
Martinez  de  Strong  was  a  witness  who  testi- 
fied for  and  on  behalf  of  the  defendant?  in 
the  trial  of  the  Borregos,  both  at  the  pre- 
liminaiy  hearing  and  at  the  final  trial,  and 
that  such  testimony  was  material,  and  that 
It  was  false,  and  that  she  was  Induced  to 
(fve  such  false  testimony  by  the  improper 
conduct  of  the  respondent  Her  testimony 
shows  that  parties  came  to  her  house  at 
Lamy  at  night  and  brought  her,  under  what 
she  supposed  was  a  warrant  to  Santa  F€; 
that  she  was  taken  to  the  house  of  Charles 
ConUIn,  and  he  told  her  what  she  was 
brought  for,  and  what  she  must  testify  to; 
that  she  went  upon  the  stand  at  the  pre- 
liminary hearing,  and  gave  this  testimony; 
that  upon  the  final  trial,  she  was  again 
brought  to  Santa  F6,  and  taken  to  a  room 
In  the  ofllce  of  the  respondent  Catron,  and 
slept  there;  her  meals  were  brought  to  her; 
that  she  was  brought  to  the  courthouse,  and 
testified,  and  was  then  taken  back  to  this 
room,  and  remained  there  tmtll  the  train 
went  out,  and  then  returned  home.  She  was 
brought  back  a  few  days  after,  was  placed 
again  on  the  stand  by  the  district  attorney, 
and  was  cross-examined.  In  this  latter  ex- 
amination she  testified  that  all  her  former 
testimony  given  for  the  defendants,  both 
in  court  and  on  the  preliminary  hearing,  was 
false  and  untrue;  that  she  was  induced  to 
give  this  false  testimony  because  she  was 
afraid  to  tell  the  truth.  Her  testimony  in  this 
regaid  is  clearly  contradicted  by  other  wit- 
nesses in  the  case.    The  testimony  of  these 


witnesses  is  that  tbey  weot  down  to  Lamy, 
and  brought  her  up  here  upon  a.  subpoena; 
and  of  the  respondent  I  think,  that  he  bad  a 
subpoena  Issued,  and  tliat  he  gave  it  to  the  wit- 
ness Thayer.  Thayer  went  for  this  woman, 
and  brought  her  up.  She  was  brought  h^e  at 
the  expense  of  the  defendants.  The  money 
was  paid,  I  think,  part  by  the  respondent 
himself,— an  amount  which  would  be  her 
legitimate  fees,  which  she  could  have  claim- 
ed, and  which  sh^  would  have  been  entitled 
to.  She  was  brought  to  the  office  of  the  re- 
spondent Catron,  and  placed  in  a  room  there 
by  Thayer.  She  remained  there  all  night; 
took  iier  meals  there  during  the  next  day. 
She  returned  to  that  room  after  she  testified 
In  the  courtroom  on  the  trial;  was  kept  there 
until  the  train  went  out;  and  was  then  piit 
on  the  train,  and  sent  home.'  The  respond- 
ent Catron  states  that  he  had  heard  that  she 
was  a  material  witness,  and  that  he  asked 
that  she  be  sent  for  and  brought  here  in 
order  that  he'  might  see  her;  that  she  was 
subpoenaed  as  stated,  and  brought  here;  that 
he  did  not  know  that  she  was  in  his  office 
imtll  the  next  morning,  when  he  found  h^ 
there,  and  he  asked  her  what  she  was  doin^ 
in  the  office;  that  she  oiid  she  had  been 
brought  up  therie  by  this  'man  Thayer,  who 
had  brought  her  from  Lamy;  he  then  aske^ 
her  what  would  be  her  testimony;  that  she 
said  in  reply  that  her  testimony  would  be  the 
same  as  it  was  on  the  preliminary  trial 
Respondent  states  that  he  said  to  her:  "t 
don't  remember  what  that  was.  Will  you 
repeat  it  to  me  again?"  She  then  sat  ^own, 
and  repeated  to  him  her  testimony  substan- 
tially as  she  had  given  it  upon  the  preliminary 
examination.  He  then  left  her,  and  went  otf, 
and  engaged  in  other  business  connected 
with  the  trial  of  the  case,  and  she  was  after- 
wards brought  upon  the  stand  and  testified. 
After  her  testimony  in  chief  was  through, 
the  prosecution '  announced  that  It  desired 
time  to  get  out  the  transcript  of  her  evidence 
on  the  preliminary  examination,  before  th^y 
could  be  ready  to  conduct  the  cross-examina- 
tion of  this  witness.  The  resi>ondent  then 
announced  that  he  would  not  be  responsible 
further  for  her  fees.  This  witness  then  went 
home,  and  in  a  few  days  came  back,  and 
went  upon  the  stand,  and  denied  positively 
the  truth  of  the  statement  which  she  made 
upon  two  previous  occasions,  when  put  upon 
the  stand '  as  a  '  witness.  The  respondent 
denies  that  any  threat  of  any  kind  or  char- 
acter or  any  infiuence  was  used  or  attempt- 
ed to  be  used  upon  this  witness.  I  find 
that  the  testimony  of  this  witness  stands 
before  us,  denied  In  part  by  the  witness 
Conklin,  denied  in  part  by  the  witness  Spiess, 
denied  in  part  by  the  witness  Thayer,  de- 
nied in  part  by  the  witness  Domingues,  and 
denied,  in  so  far  aa  any  criminality  la  shown, 
by  the  respondent  Catron  himself.  We  there- 
fore must  say  there  Is  only  one  conclusion 
to  which  the  court  can  come  in  examining 
this  testimony  with  reference  to  the  sec^ 
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ond  charge  or  specfflcations,— tbat  It  Is  not 
sustained  by  the  eyidence. 

The  third  charge  Is  In  reference  to,  and 
charges,  that  the  respondent  Catron  had  at- 
tempted to  influence  or  control  Improperly 
the  testimony  of  the  witness  Max  Elnodt, 
who  was  a  witness  for  the  prosecution  on 
the  preliminary  trial  oC  the  Borregos,  and 
that  he  obtained  for  him  a  pass  to  Wlngate, 
as  a  means  of  inducing  him  to  give  improper 
testimony.  This  charge,  I  must  say,  is  sus- 
tained in  no  part,  except  in  the  fact  that  re- 
spondent did  obtain  for  the  witness  Knodt  a 
pass  to  Wlngate.  The  witness  Knodt  him- 
self comes  upon  the  stand,  and  testifies  that 
he  wanted  to  go  to  Wlngate.  He  asked  some 
person  whether  he  could  obtain  a  pass.  He 
was  directed  to  Mr.  Spless.  Mr.  Spless  di- 
rected him  to  Mr.  Catron.  Mr.  Catron,  after 
a  conversation  with  the  witness,  applied  for 
a  pass  for  him  to  Wlngate.  The  witness 
says  that  Mr.  Catron  told  him  that  he  must 
be  there  at  the  Borrego  trial;  that  the  court 
would  fine  him  $25  if  he  did  not  come.  In 
this  statement  of  the  witness,  he  denies 
positively  that  Mr.  Catron  discussed  his  testi- 
mony in  the  Borrego  case  with  him,  or  at- 
tempted in  any  way  or  manner  to  Induce 
him,  or  to  Influence  him,  to  conceal  any  part  of 
his  testimony,  or  modify  or  change  it  in  any 
manner  whatsoever.  The  respondent  testi- 
fied that  he  obtained  the  pass;  that  the  wit- 
ness Knodt  applied  to  him  for  a  pass  to  go 
to  Wlngate  to  see  a  lady  out  there,  whom 
he  desired  to  visit,  who  used  to  be  a  servant 
in  Mr.  Catron's  house.  Mr.  Catron  told  him 
that  he  could  not,  probably,  get  him  a  pass 
upon  that  ground,  but,  if  he  could  transact 
some  business  for  him  (Catron),  that  he 
might  be  able  to  obtain  the  pass  for  him. 
This  statement  of  the  respondent  Catron 
we  must  prefer  to  the  other,  because  it  is 
not  denied.  No  attempt  or  effort  has  been 
made  to  show  that  the  statement  of  the  re- 
spondent as  to  the  reasons  why  he  obtained 
the  pass  In  behalf  of  Knodt  is  untrue. 
Therefore  we  must  accept  the  statement  of 
the  respondent  as  true  with  reference  to 
this  fact,  and  I  say  that,  in  view  of  the  con- 
dition of  the  testimony,  the  third  charge  In 
reference  to  the  witness  Knodt  is  not  sus- 
tained In  any  particular 

The  fourth  charge  is  based  upon  the  tes- 
timony of  Mrs.  Baca,  who  is  the  mother 
of  Luis  and  Maurlclo  Gonzales.  Luis  Son- 
zales  and  Maurlclo  Gonzales  were  two  mate- 
rial witnesses  for  the  prosecution  in  the  trial 
of  the  Borregos.  Luis  Gonzales  had  testified 
upon  the  preliminary  examination,  and  also 
was  brought  and  kept  as  a  witness  to  be 
used  on  the  final  trial.  It  Is  claimed  in  this 
charge  that  the  respondent  Catron  sought, 
by  the  use  of  money,  to  induce  this  woman, 
who  is  the  mother  of  these  boys,  to  get  them 
away  from  the  court,  or  to  get  them  to  modi- 
fy their  testimony  or  change  it,  or,  rather, 
not  to  testify  against  the  Borregos.  She 
states  In  her  testimony  that  she  was  going 


by  the  office  of  Mr.  Catron,  and  he  knocked 
on  the  window,  raised  it,  and  called  her  up 
to  the  office.  She  came  np  to  the  office,  and 
In  her  conversation  with  Catron  something 
was  said  with  reference  to  her  pension  pa- 
pers. She  talked  about  the  papers,  and  of- 
fered to  pay  Mr.  Catron  for  his  services  is 
her  behalf  connected  with  the  papers.  Mr. 
Catron  stated  tliat  lie  did  not  want  any  pa; 
for  the  services  he  had  rendered.  According 
to  her  statement,  all  he  wanted  was  for  her 
to  do  something  to  aid  and  assist  the  Bor- 
regos. She  said  that  he  then  offered  to  pay 
her  money,  give  her  assistance,  be  her  friend, 
and  give  her  help,  if  she  would  induce  her 
sons  to  testify  in  behalf  of  the  Borregos,  or 
not  to  testify  against  them.  This  Is  the 
statement  made  by  her.  This  conversation 
occurred  in  the  presence  of  the  respondent 
and  this  woman  alone.  Nobody  else  wu 
present.  Respondent  goes  upon  the  stand, 
and  positively,  without  hesitation,  and  with- 
out qualification,  denies  wholly  and  absolute- 
ly this  statement  So  we  have,  so  far  as 
this  charge  Is  concerned,  the  testimony  of 
the  woman  Mrs.  Baca,  on  the  one  side,  and 
the  testimony  of  the  respondent,  on  the 
other.  Under  our  views  of  the  weight  which 
should  be  attached  to  testimony,  and  the 
amount  of  evidence  which  should  be  requir- 
ed to  establish  and  sustain  a  charge  of  thla 
kind,  we  conclude  that  under  this  testimony, 
taking  these  two  witnesses  as  they  stand  be- 
fore us,  assuming  them  to  be  of  equal  cred- 
ibility, the  prosecution  in  this  charge  hare 
wholly  failed  to  sustain  the  allegatloiu 
made. 

Now,  as  to  the  fifth  and  last  charge,  that 
the  respondent  attempted,  by  the  use  of 
money  and  other  means,  to  inflaence  the  wit- 
ness Maurlclo  Gonzales  to  testify  falsely  or 
improperly  in  the  trial  of  the  Borregos:  The 
respondent  Catron  denies  absolutely  that 
anything  of  this  kind  was  done;  denies  that 
he  offered  -  any  money,  that  he  agreed  to 
pay  any  money,  or  that  he  offered  any  kind 
of  lnducem«it  to  this  witness  to  testify 
falsely  or  untruthfully  In  any  way  in  this 
cause.  The  testimony  upon  this  point  Is  not 
corroborated  by  any  other  facts  or  an; 
other  circumstances.  Therefore  we  say  that 
under  this  testimony,  even  if  the  witnesses 
were  of  equal  standing,  this  charge  is  not 
to  be  sustained.  It  may  be  proper,  however, 
In  order  to  see  and  understand  the  weight 
which  should  be  attached  to  the  testimony 
which  Is  offered  by  the  prosecution  In  thla 
case,  to  look  at  It  for  a  moment.  The  tes- 
timony is  that  the  woman  Mrs.  Baca,  upon 
whom  the  fourth  charge  Is  based,  was  a 
woman  whose  character  was  such  as  to 
render  her  unworthy  of  credit  The  testi- 
mony shows,  too,  that  the  witness  Luis  Gon- 
zales and  the  witness  Maurlclo  Gtmzales  were 
witnesses  of  such  character  as  to  render 
them  unworthy  of  belief.  Prominent  citi- 
zens of  this  community,  officials  in  high 
standing,  prominent   nembets  of  the  bar. 
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repatable  bnsIneBS  men  Is  large  nnmbers, 
bave  come  upon  the  stand,  and  bave  testi- 
fied, witnout  qualification,  that  tbey  would 
not  believe  tbese  witnesses  under  oatb.  In 
consequence  of  their  character,  their  reputa- 
tion, and  their  standing  in  this  community. 
The  witness  Porfllla  Martinez  de  Strong,— 
her  testimony  Itself  has  furnished  facts 
sufficient  to  mete  out  its  own  condemnation. 
She  twice  testified  to  one  thing.  She  came 
upon  the  stand  subsequently,  and  testlSed 
directly  in  the  opposite  way.  Here,  we  have 
a  witness  of  this  character  coming  upon  the 
stand,  testifying  In  directly  opposed  direc- 
tions In  the  same  case.  Besides,  the  testi- 
mony which  has  been  Introduced  with  ref- 
erence to  character  applies  to  her  as  well. 
The  testimony  of  Mauricio  Gonzales  shows 
that  be  has  been  willing  to  make  affidavit  on 
both  sides  of  the  case.  He  testified  In  one 
way,  and  then  made  an  affidavit  in  another 
way.  So  that,  having  taken  this  testimony, 
and  applied  to  It  those  rales  which  the  court 
oogbt  to  apply  in  weighing  testimony,  giv- 
ing to  it  that  credit  to  which  it  is  entitled, 
we  must  conclude  that  these  charges  are  not 
sustained.  It  may  be  proper,  also,  to  re- 
mark that  these  charges  are  five  in  num- 
ber. Each  stands  by  itself,  a  separate  and 
distinct  charge  as  to  a  separate  and  dis- 
tinct act,  alleged  to  bave  been  done  at  sepa- 
rate and  distinct  times,  with  separate  and 
distinct  individuals.  It  la  proper  to  say  that 
the  testimony  in  no  one  of  these  charges 
tends  In  any  way  to  establish  the  truth  of 
any  of  the  others.  Therefore,  we  must  dis- 
pose of  these  charges  separately,  upon  the 
testimony  which  has  been  offered  applica- 
ble to  that  particular  charge.  Viewing  it 
from  that  standpoint,  and  applying  the  rules 
above  given  to  this  testimony,  we  must  con- 
clude that  this  evidence  is  not  of  a  character 
that  commends  Itself  to  credit,  and  Is  not 
testimony  such  as  we  ought  to  disbar  re- 
spondent upon. 

As  to  the  respondent  Spiess,  it  Is  charged 
that  he  made  a  trip  to  Las  Vegas,  to  see 
the  witness  Domingo  Apodaca,  who  had 
been  examined  upon  the  preliminary  trial 
of  the  Borregos,  and  that  he  endeavored  to 
induce  her  to  swear  falsely  in  the  Borrego 
trial.  It  was  stated  by  the  district  attorney, 
in  the  opening  of  the  Borrego  trial,  that  he 
expected  to  prove  a  confession  made  by 
Francisco  Gonzales  y  Borrego  to  this  Do- 
mingo Apodaca;  that  the  respondent  went 
to  Las  Vegas  with  a  knowledge  of  that  fact, 
and  had  an  interview  with  this  witness,  and 
In  that  interview  he  offered  her  money,  of- 
fered her  support,  offered  his  protection  as 
a  lavyer,  and  the  protection  of  his  firm,  if 
she  would  not  testify  against  the  Borregos. 
This  is  her  testimony.  In  this  respect  the 
testimony  of  the  witness  Domingo  Apodaca 
Is  denied  by  Mr.  Ortiz,  who  says  he  was 
present  at  the  entire  interview  which  was 
held  between  the  respondent  Spiess  and  the 
witness  Domingo   Apodaca  In   Las   Vegas, 


and  that  no  such  conversation  occurred. 
The  respondent  also  denied  the  statement 
So  we  have  the  testimony  of  these  two  wit- 
nesses against  the  testimony  of  the  witness 
Domingo  Apodaca.  The  other  evidence  with 
reference  to  her  shows  that  she  is  a  public 
prostitute.  Her  testimony,  as  I  think,  is  of 
such  a  character  as  to  cause  the  court  to, 
at  least,  concede  to  It  only  a  limited  amount 
of  credit;  but  against  her  testimony  alone, 
uncorroborated,  denied  as  it  is  by  the  testi- 
mony of  the  other  two  witnesses,  which 
stands  uncorroborated,  we  think  that  this 
charge  with  reference  to  the  respondent 
Spiess  is  not  sustained. 

It  is  charged  that  the  respondent  Spiess 
offered  money  to  Luis  Gonzales;  that  he  was 
in  front  of  the  post  office;  that  he  was  met 
there  by  Gus  O'Brien,  and  Gus  O'Brien  asked 
him  If  be  did  not  want  a  Job,  if  he  did  not 
want  work.  He  said  that  he  did,  and 
went  with  Gus  to  the  office  of  the  respond- 
ents, Catron  and  Spiess.  He  went  to  the 
office,  and  Mr.  Spiess  was  absent.  Gus 
O'Brien  telephoned  to  the  Palace  Hotel,  and 
in  a  few  minutes  Mr.  Spiess  came  in.  Mr. 
Spiess  spoke  to  him,  and  he  spoke  to  Mr. 
Spiess.  He  says  that  he  asked  Mr.  Spiess 
what  he  wanted.  Mr.  Spiess  said  that  he 
wanted  him  to  do  something  for  him;  that 
he  wanted  him  to  help  him  in  the  Borrego 
case;  that  he  wanted  him  to  make  an  a£9- 
davit  that  Gov.  Thornton  had  offered  him 
(the  witness)  money  to  swear  as  a  witness 
In  the  Borrego  case;  that  he  would  give 
him  $10  if  he  would  do  so.  Spiess  sent  Gus 
O'Brien  into  the  other  room  to  get  the  check 
book;  instructed  Gus  O'Brien  to  draw  him 
a  check  for  |10  for  Gonzales,  and  offered  it 
to  him,  to  infinence  the  witness  in  that  case. 
The  respondent's  testimony  Is  that  this  is 
not  true.  He  denies  i>ositively  that  he  offer- 
ed him  anything,  that  he  drew  or  had  any 
check  drawn,  and  denies .  that  he  wanted 
him  to  help  him  in  the  Borrego  trial.  The 
testimony  upon  this  subject  is  the  testimony 
of  these  two  witnesses,  the  witness  Gon- 
zales, upon  one  hand,  and  Spiess,  the  re- 
spondent, upon  the  other.  In  the  light  in 
which  we  view  the  testimony  of  Luis  Gon- 
zales, and  the  credit  which.  In  our  Judgment, 
It  is  entitled  to  receive,  it  is  not  such  as  to 
warrant  us  In  finding  the  defendant  guilty 
of  this  charge. 

It  may  be  contended  that  this  conduct  of 
the  respondents  in  going  to  these  witnesses, 
and  talking  to  them,  was  of  Itself  improper. 
It  may  also  be  contended  that  the  sending  for 
and  the  bringing  of  a  witness  here,  in  the 
manner  in  which  they  (the  respondents)  did 
with  reference  to  the  witness  Porfllla  Mar- 
tinez de  Strong,  is  Improper  and  unprofession- 
al conduct  If  the  record  in  this  case  con- 
tained testimony  which  could  in  any  way  es- 
tablish the  fact  that  the  respondents  brought 
these  witnesses  to  their  offices,  or  visited 
them  with  the  view  of  in  any  way  Influencing 
their  testimony,  or  If  there  was  credible  tea- 
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tUnony  showbi*  that  they  attemjite^  to  tam- 
per with  any  of  the  wltaesses,  then  It  would 
be  our  duty  to  find  the  respondent)  grollty. 
We  cannot,  however,  find  from  this  evidence 
that  such  was  the  case.  The  vast  Importance 
of  the  trial  In  which  the  respondents  were 
engaged,  the  Intense  public  Interest  that  was 
manifested  and  centered  In  Its  result,  the 
bitter  feeling  of  hostility  which  was  engen- 
dered between  the  prosecution  and  the  de- 
fense, led  the  respondents,  as  they  say,  to  dis- 
trust the  officers  In  serving  their  process  for 
their  witnesses,  and  caused  them  to  have 
subpcenas  Issued  In  the  case,  and  have  them 
served  by  others  outside  of  the  regular  offi- 
cers, and  caused  them  to  bring  some  of  tbelr 
witnesses  to  their  offices  for  consultation. 
We  cannot  discover  In  their  conduct  anything 
which  wUl  warrant  us  (n  adjudging  the  re- 
spondents guilty. 

The  position  of  an  attorney  and  counselor 
at  law  is  that  of  an  officer  of  the  court  His 
relation  to  the  court,  the  bar,  and  the  public 
Is  one  of  trust  and  confidence.  To  bis  in- 
tegritgr  and  ability  are  not  infrequently  in- 
trusted the  lives,  the  liberty,  and  property  of 
the  cltlzeiL  Years  of  time,  arduous  labor, 
and  constant  application  are  required  to  ele- 
vate him  to  that  professional  standing  which 
etiables  him  to  discharge  with  fidelity  the  re- 
Biponslble  duties  intrusted  to  his  care.  If  dis- 
honest practices  and  unprofessional  conduct 
have  caused  him  to  forget  his  obligations,  and 
lead  him  to  a  violation  of  this  sacred  trust, 
his  name  should  be  stricken  from  the  roll,  and 
be  should  be  removed  from  a  place  In  the 
ranks  of  the  profession  which  he  is  found 
unworthy  to  filL  But  a  result  so  humiliating 
in  its  effect  and  so  disastrous  in  its  conse- 
quences to  him  should  not  be  reached  upon 
circumstances  that  appear  merely  suspicious, 
but  only  upon  that  credible  and  convincing 
testimony  which  will  lead  with  reasonable 
certainty  to  the  establishment  of  his  guilt 
By  the  laws  of  the  country  and  the  sanction 
of  the  courts,  he  has  been  admitted  to  that 
profession  to  which  the  energies  of  his  life 
may  be  devoted.  His  zeal  and  ability  may 
have  gained  for  him  a  position  of  eminence 
and  distinction  in  his  calling,  and  he  has 
thereby  acquired  a  ri^^t  of  property  in  the 
privilege  of  engaging  in  its  practice.  This 
right  and  privilege  should  not  be  destroyed 
or  taken  from  him,  and  he  be  deprived  of  its 
benefits,  and  driven  In  humiliation  and  dis- 
grace from  the  profession,  unless  upon  re- 
liable proof,— such  proof  as  would  be  suffi- 
cient to  satisfy  the  mind  of  the  court  in  de- 
termining questions  involving  the  liberty  and 
property  of  the  citizen. 

Giving  full  consideration  to  all  the  testi- 
mony offered  in  this  investigation,  consid- 
ering the  credibility  of  the  evidence,  and  the 
character,  standing,  and  reputation  of  the  wit- 
nesses presented  in  support  of  these  char- 
ges, each  charge  being  supported  by  an  un- 
corroborated witness,  whose  credibility  Is  Im- 
peached, both  by  his  own  evidence  and  by  in- 


dependent proofs,— place  tills  tq;>qn  the  one 
side,  give  to  each  portion  of  it  that  fall 
weight  and  consideration  wUdi,  in  the 
most  favorable  light,  it  should  receive,  place 
against  this  the  open,  frank,  positive,  and  nn- 
quallfled  denial  by  the  respondents  of  each 
criminating  fact  contained  in  the  charges, 
apply  to  this  conflicting  evidence  the  test  of 
those  weO-establlshed  rules  by  which  its 
character  and  weight  should  alone  be  de- 
termined, weigh  each  part  of  It  bi  that  Jnst 
and  Impartial  scale  which  should  ever  meas- 
ure and  control  judicial  decisions,  and  we  are 
led  irresistibly  to  the  conclusion  that  none  of 
the  charges  and  si>ecfficatlons  against  the  re- 
spondents are  sustained  by  the  evldoice,  and 
the;  should  be  dismissed. 

BANTZ  and  OOUjIER,  JJ.,  concur  in  tbs 
conclusion  reached,,  but  file  s^Mlate  oplitioDS 
liierein. 

COLLIBR,  J.  In  eoncnrring  In  tlte  oonefat- 
slon  of  a  majority  of  the  court  in  tbls  case, 
I  cannot  assent  to  all  that  is  said  in  tbs 
opinion  of  the  court.  It  was  announced  at 
the  time  the  Judgment  of  the  court  dismiss- 
ing the  charges  was  rendered  that  some  ob- 
aervatlons  en  certain  pxactlces  Indulged  In 
by  respondents  woidd  form  a  part  of  the 
opinion  of  the  court  Many  matters  expected 
by  myself  to  be  adverted  to  are  not  con- 
tained In  the  opinion,  or  referred  to  elthw  di- 
rectly or  bidlrecay.  As  to  these  I  will  not 
submit  any  views,  because,  as  tbey  in  no 
way  appear  on  the  face  of  the  teootd,  I  wU 
not  impart  them  for  the  mere  purpose  of 
giving  an  Individual  (pinion. 

The  opinion  does,  however,  contain  soiae 
things  I  must  express  my  dissent  fanm.  I  do 
not  believe  that  an  attorney  having  a  high 
sense  of  professional  decorum  and  ethics 
would  have  permitted  himself  to  visit  the 
witness  Nowell,  upon  the  plea  that  be  hon- 
estly desired  to  ascertain  what  the  witness 
would  testify  to,  because  he  had  stated  to 
another  in  conversation  a  different  stat6  of 
facts  from  wliat  he  had  already  testified  to. 
He  could  rest  upon  the  presumption  that 
the  witness  would  repeat  his  former  testi- 
mony, and  It  was  not  the  office  or  business  of 
the  attorney  against  whose  client  that  testi- 
mony militated  to  give  that  witness  any 
warning  or  advice  as  to  the  pains  of  per- 
jury. The  fact  that  witness  had  testified  in 
a  certain  way,  and  Is  told  by  the  attorney  of 
the  client  against  whom  that  testimony  bore 
that  It  would  be  shown  that  he  made  con- 
tradictory statements,  is  itself  a  threat  tend- 
ing to  the  suppression  of  testimony.  The  at- 
torney should  have  relied  upon  Ifis  right  to 
Impeach  the  credibility  of  such  witness  ac- 
cording to  the  rules  of  evidence,  and  the 
practice  of  the  courts,  and  I  cannot  agree  that 
I  "discover  no  unprofessional  conduct"  in  the 
respondent's  visiting  and  talking  with  the 
witness  NowelL    While  I  think  hla  act  was 
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blameworthy,  I  do  not  think  it  such  repre- 
hensible conduct  as  deserves  disbarment 

Other  matters  I  do  not  osre  to  advert  to, 
except  to  say  that  I  believe  counsel'  should  so 
bear  themselves  towards  witnesses  who  are 
subpoenaed  tar  the  side  to  which  they  are 
opposed  as  not  to  give  rise  to  the  suspicion 
of  Improper  influences  being  exerted;  and  I 
think  that,  so  far  as  the  witnesses  Max 
Knodt,  Domingo  Ajpodaca,  and-  Luis  Gonzales 
are  concerned,  the  respondents  do  not  appetu' 
to  have  so  conducted  themselves  as  to  ward 
off  snsplclon.  If  the  two  latter  witnesses 
were  of  such  unsavory  character  as  the  tes- 
timony of  the  respondents  shows,  and  which 
the  court  takes  as  established,  it  were  better 
for  counsel  to  have  kept  aloof,  instead  of 
seeking  one  and  being  visited  by  the  other, 
aa  Is  the  case  so  far  as  respondent  Spiess  is 
concerned,  it  not  being  denied  that  Spiess 
visited  Domingo  A.podaca,  nor  that  Gronzales 
came  to  bis  ofiBoe  npon  the  reijuest  of  his 
empIoy& 

I  have  thought  it  my  dnty  to  say  this  much 
as  to  the  concurrence  I  give  to  the  court's 
opialon,  beeanse  these  matters  appear  on  the 
&ee  of  that  oplnloa. 

BANT2,  3.  (eonenrrlng).  It  Ui  a  swSeleBt 
statement  of  reason  for  the  otwclueioa  reach- 
ed in  this  case  to  say  that  whatever  testi- 
mony there  may  be  tending  to  sustain  the 
substance  of  the  charges  oomes  from  those 
who  do  not  commend  themselves  to  conft- 
dence,  and  such  testimony  cannot  outweigh 
that  of  men  of  respectabie  reputation. 

liAUGHLIN,  J.  This  is  an  action  brought 
on  information  filed  tn  this  court  by  Jacob  H. 
Crist,  as  district  attorney  for  the  counties  of 
Santa  F6,  Rio  Arriba,  and  San  Juan,  for  the 
disbarment  of  the  respondents,  and  to  exclude 
them  from  the  office,  rights,  and  privileges 
accorded  them  as  attorneys  and  connselors  at 
law  of  this  court 

In  recording  my  dissent  from  the  opinion 
filed  by  a  majority  of  the  court,  and  a  dis- 
missal of  the  charges  filed  herein  against  the 
reqmndents.  It  is  done  through  a  sense  and 
an  appreciation  of  the  official  responsibilities 
of  the  position  and  the  obligations  of  my  oath, 
and  out  of  the  respect  and  reverence  I  have 
for  It,  and  the  duty,  respect,  and  confidence 
possessed  tai  me  for  the  public  and  for  the 
public  interests  involved  and  shown  In  this 
matter.  Were  my  personal  feelings  and  in- 
clinations permitted  to  control  over  what 
seems  to  me  to  be  an  official  duty  which  I 
owe  to  the  position,  and  from  which  I  am  un- 
able to  see  any  avenue  through  which  to  es- 
cape, there  would  certainly  be  no  dissenting 
opinion  recorded  by  me  in  this  particular  and 
Imiwrtant  case.  To  concur  In  an  opinion  by 
a  majority  of  my  brothers  upon  the  bench, 
for  all  and  in  aU  of  whom  I  have  but  the 
profoundest  resi>ect  and  confidence.  Is  both 
an  easy  and  a  pleasant  duty,  and  one  to 
which  there  is  always  a  certain  degree  of 


pride  and  honor  attached;  but  to  dissent 
on  the  facts  in  a  case  of  this  nature  and  im- 
portance, and  to  jusUfy  that  dissent.  Is  a 
duty  unpleasant  In  the  extreme. 

This  case  arose  immediately  out  of  a  crim- 
inal' prosecution  in  the  district  court  of  Santa 
F6  county,  wherein  Francisco  Gonzales  y 
Borrego,  Antonio  Gronzales  y  Borrego,  Lauri- 
ano  Alarid,  and  Patricio  Valencia  were  in- 
dicted, tried  and  convicted  for  the  murder  of 
ex-Sheriff  Francisco  Chavez;  and  in  making 
this  statement  It  Is  proper  and  necessary,  in 
order  to  understand  fully  all  the  facts  and 
circumstances,  to  resort  to  records  now  In 
that  courts  which  are  not  part  of  this  record, 
but  which'  are  public  and  notorious,  facts 
throughout  the  territory.  During  the  night- 
time of  May  29,  1882,  said  Chavee  was  aa- 
sasslnated  hi  Santa  F6  by  parties  lying  la 
wait,  four  bullets  having  penetrated  his 
body.  For  some  time  thereafter  it  was  not 
known  who  the  assassins  were.  During  the 
latter  part  of  the  year  1886,  W.  P.  Cunning- 
bam,  then  sheriff  of  Santa  F€  county,  obtain- 
ed information  from  one  Luis  Gonzales,  which 
led  him  to  the  discovery  of  the  murderers  of 
said  Chavea;  and  In  November  or  December 
of  that  year  one  Francisco  Rivera  made  an 
affidavit  before  Judge  Seeds,  Judge  of  the  dis- 
trict court,  sitting  as  committing  magistrate, 
that  said  Francisco  Gonzales  y  Borrego,  An- 
tonio Gonzales  y  Borrego,  Laurtano  Alarid, 
and  Patricio  Valraicla  and  HlpoUto  Vigil  were 
the  guilty  parties,  and  thereupon  a  warrant 
was  Issued,  and  placed  In  the  hands  of  the 
sheriff,  for  their  arrest,  and  all  were  immedi- 
ately arrested,  except  Vigil,  who  resisted, 
and  was  shot  and  killed  by  the  sheriff's 
posse.  During  January  following.  Judge 
Seeds,  sitting  as  committing  magistrate, 
heard  the  preliminary  examination,  which 
lasted  some  three  weeks,  and  at  the  close 
held  the  four  defendants,  and  committed 
them  without  ball;  and  at  tlie  sitting  of  the 
succeeding  grand  Jury  they  were  all  indicted 
for  murder  in  the  first  degree;  and  dur- 
ing May  and  June,  1895,  they  were  placed  on 
trial  on  the  indictment,  which  continued 
about  40  days,  resulting  In  a  verdict  of 
"Guilty  as  charged."  Motions  were  made  for 
a  new  trial  and  in  arrest  of  Judgment,  and 
after  an  exhaustive  argument  In  behalf  of 
the  motions  they  were  both  denied,  and  there- 
upon sentence  of  death  was  pronounced  on 
the  defendants,  and  error  was  sued  out  in 
their  behalf,  and  the  case  Is  now  pending  In 
this  court  Since  the  trUil  and  conviction 
and  the  passing  of  death  sentence  by  the 
court,  two  of  the  accused,  to  wit,  Laurlano 
Alarid  and  Patricio  Valencia,  have  confessed 
that  all  four  of  the  defendants  and  the  said 
Hlpollto  VlgU  did  commit  the  murder  in  the 
manner  charged,  and  that  the  testimony  giv- 
en on  the  trial  by  the  prosecution  was  sub- 
stantially true.  These  confessions  were  in 
writing,  signed  and  sworn  to  by  two  parties 
making  them,  and  in  the  presence  of  a  broth- 
er of  one  of  them,  and  tiave  been  printed  in 
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the  pabllc  press  of  the  conntry,  and  have  be- 
come a  part  of  the  public  history  of  New 
Mexico.  Chavez,  by  reason  of  his  personal 
presence,  his  goodness  of  heart,  and  his  kind 
and  generous  disposition,  had  attached  many 
followers,  not  only  of  his  political  faith,  but 
of  the  opposite  faith  as  well,  so  that  at  the 
time  of  his  assassination,  and  for  a  number 
of  years  prior,  he  was  the  acknowledged 
leader  of  his  party,  and  much  the  strongest 
man  politically  in  the  county,  and  It  was  well 
known  that  he  could  elect  or  defeat  any  man 
he  desired  in  local  politics;  and  the  testi- 
mony given  at  the  preliminary  hearing  and 
on  the  trial  on  the  Indictment  toided  strongly 
to  show  that  the  primary  motive  for  his  as- 
sassination was  political  Jealousy,  a  fear  of 
his  popularity  ^nd  power,  and  an  Inordinate 
desire  to  remove  him  from  the  road  of  politi- 
cal preferment.  I  was  of  counsel  for  the  prose- 
cution at  the  preliminary  hearing  before 
Judge  Seeds,  and  was  therefore  disqualified; 
and  by  agreement  of  all  parties  Judge  H.  B. 
Hamilton,  of  the  Fifth  district,  came  to  Santa 
F6,  and  gave  his  most  patient,  painstaking, 
■and  laborious  attention  to  the  long,  tedious 
trial,  and  pronounced  the  death  sentence  on 
the  four  convicted  defendants. 

The  Information  in  the  nature  of  charges 
upon  which  this  action  Is  based  were  filed 
by  Jacob  H.  Crist,  as  district  attorney,  and 
who  as  such  prosecuted  for  the  territory  in 
the  case  for  the  murder  of  said  Chavez,  out 
of  which  trial  this  case  directly  grew,  and 
the  firm  of  Catron  &  Spless  appeared  f<»'  the 
defense.  Said  information  was  filed  at  a  for- 
mer day  of  this  term  of  the  court,  and  the 
court  took  the  same  under  advisement,  and, 
After  due  consideration,  referred  the  same  to 
a  committee  of  highly  respectable  members 
•of  the  bar,  to  wit,  J.  P.  Victory,  of  Santa 
F6,  as  solicitor  general  of  the  territory;  A. 

A.  Jones,  of  Las  Vegas;  B.  8.  Rodey  and  W. 

B.  Chllders,  of  Albuquerque;  and  S.  B.  New- 
«omb,  of  Las  _  Cruses,— with  power  and  au- 
thority to  Investigate  and  Inquire  Into  the 
Information  so  filed,  and  to  prepare  and  file 
«uch  charges  and  specifications,  If  any  stich 
should  be  required,  as  In  their  Judgment 
Uil^rht  seem  proper,  and  to  prosecute  the  same 
before  the  court.  At  a  subsequent  day  the 
committee  filed  charges  and  specifications, 
which  are.  In  substance,  as  follows,  to  wit: 
<1>  That  the  respondent  Catron  was  guilty 
of  unprofessional  conduct  In  connection  with 
said  trial  in  this:  That  one  Ike  Nowell  was 
an  important  witness  to  very  material  facts 
for  the  prosecution  in  said  trial,  and  that  he 
had  testified  as  such  witness  at  the  prelim- 
inary examination  of  said  defendants.  In 
January,  1894,  and  that  before  he  had  given 
his  testimony  he  had  been  tried  and  con- 
victed of  adultery  under  the  laws  of  the 
United  States,  and  that  after  he  testified 
at  said  preliminary  bearing  he  was  sentenced 
to  three  years  in  the  New  Mexico  peniten- 
tiary; and  that  while  he  was  so  confined,  and 
durlns  the  progress  of  the  trial  of  said  de- 


fendants on  the  indictment,  said  respondent, 
believing  that  said  Nowell  would  be  intro- 
duced and  .examined  at  said  trial  as  a  wit- 
ness on  behalf  of  the  territory,  went  to  the 
said  penitentiary,  sought  and  had  an  inter- 
view with  said  Nowell,  and  in  said  interview 
endeavored  to  persuade  him  to  give  different 
testimony,  when  he  should  be  introduced 
as  such  witness,  from  that  which  he  had  giv- 
en on  said  preliminary  examination,  and  sug- 
gested to  said  Nowell  that  he  might  avoid 
testifying  to  the  facts  which  he  bad  testified 
to  at  said  prellmlnaiy  examination  by  de- 
clining to  answer  upon  the  ground  that  the 
answer  might  criminate  him;  knowing  that 
the  witness  then  and  there  claimed  that  the 
testimony  given  by  him,  said  Nowell,  on  said 
preliminary  examination,  was  true.  (^)  That 
the  said  respondent  was  guilty  of  unprofes- 
sional conduct  in  connection  with  said  tilal 
In  this:  That  one  Porillia  Martlnea  de 
Strong  was  examined  as  a  witness  on  behalf 
of  said  defendants  at  said  preliminary  hear- 
ing, having  then  testified  to  material  and  im- 
portant facts,  and  that  she  was  so  Induced 
to  testify  by  means  of  Intimidation  and  fear, 
caused  by  threats  and  false  pretenses  exer- 
cised over  her  by  certain  agents  of  said  re- 
spondent, who  claimed  and  represented  to 
her  that  they  were  sent  by  said  respondent 
to  bring  her  as  a  witness,  as  officers  of  the 
law,  when  In  fact  they  were  not  such;  and 
that  she  was  again  introduced  as  a  witness 
at  the  trial  on  the  indictment,  and  testified 
on  her  examination  in  chief  to  material  fact« 
In  behalf  of  the  said  defendants;  and  that 
she  was  so  Induced  to  appear  and  testify  by 
reason  of  fear  and  Intimidation  exercised 
over  her  by  said  respondent  and  his  agents; 
that  one  Fred  Thayer  was  sent  to  Lamy  to 
bring  her  to  Santa  F6,  and  that  said  Thayer 
represented  to  her  that  he  was  a  deputy  sber- 
Itt,  and  arrested  and  took  her  Into  custody 
and  brought  her  to  respondent's  law  ofllce 
In  the  nighttime,  and  kept  and  retained  her 
In  his  private  office  the  remainder  of  the 
night,  and  took  her  from  there  direct  to  the 
courthouse,  and  on  the  conclusion  of  her  ex- 
amlhatlon  in  chief  (the  district  attorney  de- 
clining at  that  time  to  cross-examine  her 
until  he  could  have  her  former  testimony 
written  out)  took  her  directly  back  to  said 
ofllce,  and  retained  her  there  until  10  o'clock 
that  night,  and  then  sent  her  home.— all  of 
which  conduct  on  the  part  of  the  respondent 
and  his  said  agents  tended  to  intimidate 
said  witness;  that  she  returned  a  day  or 
two  thereafter,  and  on  her  cross-examina- 
tion testified  that  the  facts  which  she  bad 
testified  to  at  the  said  preliminary  examina- 
tion and  on  her  examination  in  chief  on  said 
trial  were  false  and  untrue,  and  so  given  be 
cause  of  fear  and  Intimidation  as  aforesaid, 
she  being  an  Ignorant  and  friendless  woman. 
(3)  That  said  respondent  was  guilty  of  on 
professional  conduct  at  said  trial  In  this: 
That  one  Max  Ejiodt,  a  witness,  testified  to 
important  and  material  facts  on  behalf  of 
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the  prosecntlon  fit  Bald  praltmliiary  ezam- 
Inatioii,  and  was  offered  as  a  witness  to 
prove  tbe  same  facts  at  tbe  trial  on  the  In- 
dictment, but  on  said  trial  said  witness  tes- 
tified differently,  and  in  sncta  manner  as  to 
render  bis  testimony  valueless  to  the  prose- 
cution on  said  trial;  that  said  Knodt  admit- 
ted on  said  trial  as  such  witness  that  re- 
spondent Catron  bad  promised  to  procure  for 
him  a  railroad  pass  from  Santa  F6  to  Ft 
Wingate  and  return  at  any  time  said  Knodt 
should  desire  one,  and  did  so  procure  a  pass 
for  said  Knodt;  that  the  procuring  and  giv- 
ing said  Knodt  said  pass  was  for  the  purpose 
and  had  the  ^ect  of  Inducing  him,  said  wit- 
ness, to  change  his  testimony  from  that  giv- 
en on  tbe  preliminary  hearing,  and  to  render 
It  valueless  to  tbe  prosecution.  (4)  That  said 
respondent  Catron  was  guilty  of  unprofes- 
sional conduct  In  connection  with  said  trial 
In  this:  that  subsequent  to  the  preliminary 
examination,  and  prior  to  said  trial  on  the 
Indictment,  said  respondent  offered  money 
and  otber  inducements  to  one  Rosa  Qonzales 
y  Baca,  mother  of  Luis  and  Maurido  Oon- 
cales,  two  Important  and  material  witnesses 
In  behalf  of  the  prosecution,  and  by  said 
offer  endeavored  to  procure  her  to  Induce  her 
said  two  sons  to  testify  falsely  on  said  trial 
on  the  Indictment  (6)  That  said  resixntd- 
ent  was  guilty  of  unprofessional  conduct  In 
connection  with  said  trial  In  this:  that  be, 
subsequent  to  the  said  preliminary  examina- 
tion, and  prior  to  tbe  trial  on  the  indictment, 
offered  said  Manriclo  Gonzales  money,  and 
attempted  otherwise  to  Induce  said  Gtonzalea 
to  make  a  false  affidavit  as  to  his  informa- 
tion with  reference  to  material  facts  about 
the  killing  of  said  Chavez  by  said  defendants. 
Tbe  witness  NoweU,  during  the  January, 
18d4,  term  of  the  United  States  court,  held  at 
Santa  F6,  and  at  tbe  same  time  the  prelimi- 
nary hearing  In  the  case  of  the  territory 
against  tbe  said  Francisco  Gonzales  y  Bor- 
rego,  Antonio  Gonzales  y  Borrego,  Lauriano 
Alarid,  and  Patricio  Valencia,  which  will  here- 
after be  styled  the  "Borrego  Case,"  was  be- 
ing had  for  the  murder  of  said  Chavez,  was 
indicted,  tried,  and  convicted  of  the  crime  of 
adultery,  in  which  respondent  Spiess  appeared 
as  his  attorney,  and  after  conviction,  but  be- 
fore sentence  was  pronounced,  he  was  of- 
fered as  a  witness  by  tbe  prosecution  In  the 
Borrego  case,  and  gave  material  and  dama- 
ging testimony  against  the  defendants,  and 
afterwards  the  court  passed  sentence,  and 
fixed  his  punishment  at  three  years  In  tbe 
New  Mexico  penitentiary.  During  tbe  trial 
of  the  Borregos  on  the  indictment  .knowing 
tbe  Importance  of  Nowell's  testimony,  and 
that  be  bad  served  neariy  half  of  his  time,  I 
joined  the  governor,  who  had  previously  writ- 
ten fully  all  the  facta.  In  a  telegram  to  the 
department  of  Justice,  requesting  a  pardon  for 
NoweU,  that  he  might  again  give  his  testi- 
mony on  the  trial;  and  immediate  upon  the 
receipt  of  the  telegram  tbe  president  granted 
the  pardon,  and  so  notified  the  superintend- 


ent of  the  penitentiary;  and  the  testimony 
shows  that  during  the  next  day  after  the- 
superintendent  received  the  notice  of  the  par- 
don the  respondent  took  a  buggy  and  an  em- 
ploye In  bis  office,  and  drove,  not  by  the  usu- 
al way,  but  by  a  circuitous  route,  to  the  pen- 
itentiary, and  there  sought  and  obtained  a 
private  Interview  with  NoweU,  in  which  Now- 
eU told  respondent  that  be  had  been  notified 
by  the  superintendent  of  bis  pardon,  and  that 
he  was  then  a  free  man,  and  that  tbe  superin- 
tendent had  requested  him  to  remain  until 
his  clothes  could  be  prepared,  but  that  be  did 
not  know  by  whose  infiuence  the  i>ardon  bad 
been  secured;  and  tbe  substance  of  that  in- 
terview Is  here  given  as  taken  from  the  wit- 
ness' mouth  by  the  official  stenographer,  on 
his  examination  in  chief:  "Q.  How  came 
Mr.  Catrcm  to  see  you?  State  It  to  tbe  court. 
If  you  wlU.  A.  He  came  out  there,  and  sent 
for  me  to  come  Into  tbe  private  office.  I  went 
up,  and  sat  down  on  one  side  of  the  table,  and 
he  says— asked  me  bow  I  was  getting  along; 
and  he  says,  1  don't  want  to—  It  is  my 
business  out  here,  that  I  don't  want  you  to 
testify  in  tbis  case,— the  Borregos  killing  Cha- 
vez.' And  I  told  him  I  didn't  see  how  I 
could  get  round  it  I  says,  'I  gave  my  evi- 
dence In  the  preUmlnary  examination,'  and  I 
says  to  refuse  to  testify  they  would  get  me  for 
perjury;  and  he  says,  'No;  they  wont'  He 
says,  'I  wlU  teU  you  now  what  to  do.'  He 
says,  'Ton,  when  they  ask  you  if  you  know 
the  Borregos,  you  can  teU  them,  "Yes,"  '  and 
he  says:  'If  th«y  ask  you  If  ^on  know  of 
how  Chavez  was  klUed,  you  refuse  to  answer 
the  question.  Just  say  It  would  incriminate 
you.'  And  I  sat  there  for  a  while,  and  he 
says  to  me,— and  I  didn't  pay  much  attention 
to  it — ^he  asked  me  what  I  thought  about  it 
'WeU,'  I  says,  'I  don't  know.*.  I  says,  *I  have 
had  enough  of  this  trouble,  and  I  don't  want 
any  more  trouble  about  It;'  and  he  says:  'I 
WlU  defend  yoo.  I  wlU  protect  you.  Do  just 
as  I  teU  you,  and  I  wiU  defend  you.'  Q.  State 
whether  he  said  anything  about  bringing  an 
acticm  against  them  for  keeping  you  In  the 
penitentiary  at  that  time?  A.  He  said  I  could 
bring  an  acticMi  against  them.  Q.  How  long 
bad  you  been  there  In  custody  after  you  sup- 
posed you  were  entiUed  to  be  discharged? 
A.  Just  the  evening  before.  That  was  on  Sat- 
urday, I  beUeve,  and  on  tbe  6th  day  of  May, 
and  I  was  turned  out  on  the  7tb.  Q.  Did  you 
know  you  were  to  testify  before  Mr.  Catron 
came  out  to  the  penitentiary  to  see  you?  A. 
I  was  satisfied  what  I  had  beea  pardoned  out 
for.  Q.  Well,  when  Mr.  Catron  called  on  you 
at  the  penitentiary,  did  he  say  bis  business 
relations  with  you  were  as  your  attorney  In 
the  adultery  case?  A.  I  believe  he  did.  Q. 
What  If  anything,  did  he  have  to  say,  when 
be  caUed  on  you  at  the  penitentiary?  A.  He 
asked  me  not  to  make  any  remark  about  bis 
being  out  there.  He  says,  'If  you  are  asked 
the  question,  you  can  teU  them  I  was  your 
attorney  In  this  adultery  case;'  that  I  would 
make  that  statement     Q.  What  did  you  say 
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aboat  It  to  him?  A.  I  dont  remember  what 
answer  I  did  make."  On  bis  cross-examUia- 
tlon  he  testified  in  part,  and  pertinent  to  the 
issue,  as  follows,  viz.:  "Q.  Did  you  not  testi- 
fy, in  your  direct  examination,  that  your  on- 
derstandhig  was  that  you  were  pardoned  out 
of  the  penitentiary  to  be  a  witness  In  the  Bor- 
rego  case,  here,  this  morning?  A.  I  said  I 
supposed  it  was  that  Q.  Didn't  yon  under- 
stand that  that  was  the  price  of  your  testi- 
mony? A.  I  ttad  no  such  promise.  Q.  Now, 
is  it  not  tme  that  when  Mr.  Catron  came  out 
to  see  you  at  the  penitentiary,  that  he  said 
to  you  that  you  ought  not  to  testify  to  false- 
hoodei  against  the  Borregos,  or  woods  to  that 
effect;  tliat  you  had  told  Charlie  Spiess  that 
your  testimony  against  the  Borregos  was 
false,  and  tliat  you  ought  not  to  testify'  again 
against  them?  A.  I  don't  think  he  ever  said 
that.  I  never  told  Mr.  BiriesB  so  at  aU.  Q. 
Did  he  aay  anytlilng  of  like  substance?  A. 
He  said  something  to  that  effect.  I  told  Jilm 
I  didn't  testify  to  nothing  tliat  was  untrue. 
Q.  Didn't  you  then  say  to  iMr.  Catron  that 
Mr.  Spiess  was  your  attorney  at  the  time  you 
-made  this  statement  to  him,  and  that  Mr. 
Spiess  ought  not  to  use  It,  and  that  it  would 
get  you  Into  more  trouble?  A.  I  dont  .re- 
member any  such  conversation.  Q.  Didn't 
you  say  that  the  use  of  this  matter,  that  you 
told  Mr.  Spiess  when  he  was  your  atttsney, 
bad  the  effect  to  get  a  more  severe  sentence 
■on  you  in  your  adultery  case?  A.  I  don't 
-think  I  did.  Q.  Didn't  Mr.  Catnm  then  In- 
sist that  yoB  should  tell  the  truth  In  tlae  Bor- 
rego  case,  as  he  understood  It;  and  didnt  yon 
flay  that  if  you  did  they  would  get  you  for 
pet^ury?  Didn't  you  ask  Mr.  Catron,  in  the 
«ourBe  of  that  con  venation,  that  If.  you  gave 
testimony  upon  the  second  'trial  different  from 
that  you  gave  In  the  first  trial,  if  -they  could 
not  get  you  for  perjury?  A.  I  did.  Q.  And 
didn't  he  tell  you  that  they  could?  A.  He 
told  me  tbat  they  could  not,  if  I  did  what  he 
told  me  to  do.  Q.  Didn't  :he  say  that  they 
could  not  if  you  testified  that  It  .wonld  crimi- 
nate you  If  you  teetlfled?  Did  he  not  put 
that  distinctly  on  the  ground  that  your  testi- 
mony <Hi  the  first  trial  was  false?  A.  He 
tried  to  make  it  appear  that  way.  Q.  'Wasn't 
that  the  way  he  talked  to  yon  all  the  way 
through?  A.  No,  sir.  Q.  That  your  testi- 
mony on  the  first  trial  was  false?  A.  .He  did 
not  Q.  Did  he  at  any  time  Intimate  ito  you 
that  he  believed  the  testimony  yon  gave  on 
the  first  trial  was  true?  A.  He  intimated 
that  it  was  not  true.  Q.  Didn't  he  insist  that 
yonr  testimony  on  the  first  trial  was  false, 
and  that  yon  knew  it  was  false?  A.  He 
didn't  say  that  I  knew  it  was  false.  Q.  Didn't 
he  say  to  you,  when  you  asked  'him  if  you 
gave  testimony  on  the  second  trial  that  was 
different  from  tbat  yon  gave  on  the>flnt  trial, 
that  they  could  not  get  yon  for  perjnry? 
Didnt  'he  say  that  they  could,  unless  you  tes- 
tified tbat  yonr  testimony  would  tend  to 
criminate  you?  A.  I  asked  him  'if  I  'was  go- 
ing te  make  dlflerent  e-vldence,  -If  I  <aid  as  <he 


wanted  me  to  do.  I  said.  If  I  did  tbat,  could 
they  get  me  for  perjury?'  Q.  What  did  be 
say?  A.  He  says,  'Answer  the  questions  as 
I  told  you,  and  de<dlne  to  answer  the  othera.' 
Q.  That  Is,  to  decline  on  the  ground  that  it 
-would  incriminate  yon,  or  tend  to  criminate 
you?  A.  £cs,  sir.  Q.  He  then  said  to  yon 
that  If  upon  that  trial  you  did  dedlne  to  an- 
swer, upon  the  ground  tbat  yonr  testimony 
would  toid  to  criminate  you,  tbat  he  would 
'Protect  you?  A.  Yes,  sir.  Q.  He  made  no 
-snggestkm  to  yon  upon  that  occasion  that  you 
should  give  any  sort  of  testimony  on  the  Bor- 
retco  trial,  did  he?  A.  That  I  should  give 
none;  that  I  should  give  no  evidence  in  the 
case.  Q.  And  he  put  that  distinctly  iqxu  tiie 
iground  that  if  you  did  testify  to  the,tratta, 
OS  he  understood  it,  tbat  you  would  ]«y  yoar- 
aelf  op^  to  an  indictment  for  perjury?  A. 
I  don't  recollect  that  he  did.  -Q.  Do  yon  rec- 
ollect tbat  he  did  not?  A.  Xhe  way  be  said 
WHS,  'Now,  If  you  .go  I  and  testify  In  this  case, 
you  -win  be  Indicted  for  perjury,  because  these 
Borregos  are  liable  ito  come  clear,  and  then 
they  wiU  get  you  for  perjury.'  Q.  Didn't  yon 
ask  him,  Mr.  Nowell,  aad  have  you  not  said 
that  TOU'did  ask  him,  that  if  you  gave  differ- 
ent testimony  on  the  aecond  trial  from  what 
you  gave  .on  the  Jirst  trial,  could  they  not  get 
you  tor  perjury?  A.  I  did.  Q.  Didn't  he  tell 
.you  then  to  decline  to  answer,  upon  the  ground 
'that  your  :  answer  would  tend  to  criminate 
you?  A.  I  dont  recollect  tbat  he  aaked  me 
that  way.  Q.  Did  be  aay  anything  like  that? 
'A.  Hertold  me. if  I. answered  these  qnestioiu 
dUfoient  itBom  what  I  tdid  before,  they  would 
get  me  pei^uiy.  -He  says,  'Yon  ilo  as  I  tell  yon, 
and  you  will  not  be  indicted  for  perjury,'— 
just  about  them  words.  Q.  Didn't  you  ask 
Mr.  Oatrentthe  .question  on  that  occsBion,  that 
if  yon  .gave  different  testimooy  on  the  second 
trial,  if  'tbey  could  not-uae  yonr  .testimony  on 
the  second  trial,  one  against  the  other,  for  (he 
i purpose  of  indicting  yon  for  perjury?  A.  I 
dldiiot" 

'In  explanation  of  his  visit  to  the  penlten- 
tlaty.  and  bis  version  of  the  interview  with 
the  'Witness  Nowell,  respondent  testified  as 
a  witness  In  his  o-wn  >behalf,  on  bis  direct 
and  croas  .examlnatlMi,  as  follows,  to  wit: 

lA.  I  iheard'Ike  NoweU's  testimony  on  the 
preliminary  examination,  and  I  lieard  the 
cross-examination  .of  bim  by  Mr.  ^iess; 
and  Mr.  Bplen  :alBO  informed  me  that,  in 
a  conversation  with  Ike  Nowell,  Ike  had 
told  him  lie  knew  no-thing, — nothing  tendlag 
to  ooancct  the  boys,  -the  Gtonaales  boys,  in 
that'Oase,  with  the  killing  of  Francisco  Cha- 
-ves.  :Bubseqaently  ibis  testimony  was  the 
same  .as  what  he  testified  liere  this  niom- 
Ing  himself.  I  •  said  there  'was  a  pocsibillty 
that  Ike  Nowell  was  to  get  a  pardon,  so 
that  he  ml^t  'be  brought  on  the  stand  to 
testify  In  that  tJflal.  I  went  to  the  peal- 
tentiavy  to  :Bee  ;hlm.  and  find  <out  what  his 
'testimony  would  ba;  the  drcumstances  be- 
ing different,  -under  <whlsh  he  >wbs  to  -testify 
.bore,  to  ttaose  imubsr  which  Jie  testifled  ;in 
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the  preliminary  examination.  At  the  time 
he  testified  in  the  preliminary  examination 
he  had  been  convicted  of  the  crime  of  adul- 
tery. His  sentence  -was  suspended  in  order 
that  he  might  testify  in  that  case,  and  he 
testified  under  the  influenceb  existing  then 
as  to  the  punishment  that  might  be  Imposed 
np<Hi  him,  as  I  understood  It  Then  I  went 
to  see  -what  would  be  his  attitude  with  ref- 
erence to  the  two  statements  he  had  made, 
—the  one  to  Mr.  Spiess,  as  Mr.  Sptess  has 
represented,  and  the  one  In  his  testimony, 
they  being  diametrically  opx>osed.  1  went 
to  tbe  penitentiary,  and  requesteid  to  see 
him.  He  WHS  brought  Into  the  room,  and 
I  spoke  to  him,  and  he  said  that  he  under- 
stood that  I  wanted  to  see  him.  I  Informed 
him  that  I  had  come  to  see  hhn  with  ref- 
erence to  his  testimony,  In  case  he  should 
be  called  as  a  witness  In  the  Qonzales  -y 
Borrego  case.  I  said  to  him  that  he  had 
made,  as  I  understood  It,  two  different 
statements,— one  on  the  stand  as  a  witness 
in  the  preliminary  hearing,  and  the  other 
to  Mr.  SpfesB,  In  regard  to  the  connection 
of  the  Gonsales  y  Borrego  boys  with  that 
Ulling, — and  that  they  were  contrary  to 
each  otber,  or  conflicting  with  each  other; 
that  to  Mr.  Spiess  he  had  said  that  he  knew 
nothing  to  connect  them  with  It,  and  in  the 
other  he  stated  facts  which  wonid  tend  to 
connect  tbem.  I  asked  him  which  of  these 
two-  statements  were  true.  He  said  the  one 
he  had  made  to  Mr.  fipless  Was  true.  And 
then  I  said  to  him.  'If  ^ou  are  called  on 
the  stand,  Whitfh  Jlre  you  going  to  testify 
to,— the  One  that  is  tme  or  the  one  tb&t  Is 
not  tmer  He  Aald  tbat'^hen  he  "gave  his 
testimony  before  the  preliminary  examina- 
tion that  he  was  In  a  'Mose  place*  or  tight 
place';  that  he  gave  the  testimony  the  way 
he  did  because  he  tioped  It  might  Influence 
the  amount  of  punishment  Which  would  be 
placed  on  htm,  and  help  him  In  that  regard; 
and  Mr.  Spiess  having  cross-examined  him 
on  that  matter,  and  shown  a  different  state- 
ment, he  thonght  that  the  use  6f  it  In  cross- 
examination  had  rather  Inured  him,  and 
caused  a 'heavier  xtinlahment  to  be  put  on 
him.  I  said  to  hhn:  'Which  are  you  going 
to  testify  to  now,  tiie  truth  or  the  untruth?" 
He  remairked  this  way:  1  don't  wish  to  do 
anytx)dy  any  luinn.  I  have  had  enough  of 
this  affair.'  He  said:  If  I  go  on  the  stand, 
and  testify  to  what  I  told'  Spiess,'  he  says, 
'can't  they  nse  it  dgalnst  me  In  a  prosecu- 
tion ajfalnst  me  for  perjury?'  I  remarked 
to  him:  'Certainly,  If  you  testify  differently 
from  what  you  did'  before.  One  lot  of  your 
testimony  can  be'  used  against  the  other,'— 
or  words  to  that  effect  'But  if  fan  go  on 
the  stand  yon  ought  to  tell  the  truth  if  you 
testify  at  all.'  Then  he  says,  'How  can  I 
get  out  of  telling  What  I  said  before  If  I 
tell  the  truth?'  I  said:  'You  must  not,  if 
yon  go  on  the  stand,  tell  anything  but  the 
truth.  '  If  the  trtth  will  help  to  convict  you 
of  perjury,' why,  there 'is  only  one  way! 


see  how  you  can  get  out  of  telling  it;  that 
is,  that  your  answers  will  tend  to  crim- 
inate you.  I  must  Insist  that  if  you  go  on 
the  stand,  that  yon  tell  the  truth,  if  you 
testify  to  anything.'  He  said  something,  I 
think,  about  seeing  me  again,  or  something 
of  that  kind.  I  believe  that  is  substantial- 
ly what  took  place.  I  don't  pretend  It  Is 
literally  the  words.  Q.  State  whether  or 
not  during  that  interview  with  Nowell  you 
endeavored  to  persuade  him  to  change  his 
testimony  on  the  approaching  trial,  in  any 
other  manner  than  wliat  you  have  now  de- 
«cribed.    A.  1  did  not" 

Cross-examination:  "Q.  When  you  went  to 
the  penitentiary  to  see  Ike  Nowell,  how  did 
you  go,  Mr.  Catron?  A.  I  went  in  a  buggy. 
Q.  Who  went  wlQi  yon?  A.  Gus  O'Brien. 
Q.  What  direction  did  you  go?  A.  We  went 
up  thia  street  that  goes  In  front  of  the. 
Cathedral,  turned  down,  and  went  across 
what  is  called  the  'San  Miguel  Bridge,' 
there  in  front  of  the  San  Miguel  College, 
and  took  a  cross  street  Q.  That  is  not  the 
usual  route  to  the  i)enitentiary,  is  it?  A.  I 
don't  know  that  it  is  the  usual  one.  It  Is 
the  one  I  took  on  that  occasion.  Q.  Ton 
'knew  as  a  matter  of  fact,  before  you  went, 
that  Ike  Nowell  had  already  been  pardoned? 
'A.  No.  I  didn't  know.  Q.  Hadn't  you  un- 
'derstood  that  ijie  pardon  had  actually  been 
graftted?  A.  No.  Q.  Didn't  you  state  to 
him  while  yon  were  there  that  he  had  been 
pardoned?  A.  1  may  harve  stated  that  Col. 
Bergmann  had  Informed  me  that  he  had 
received  a  telegram  that  he  bad  been  par- 
doned. Q.  The  conversation  was  entirely 
private?  A.  Yes,  sir.  Q.  You  had  cross-ex- 
amined Ike  Nowell  on  tiie  witness  stand  on 
the  preliminary  examination,- he  Irnd  testi- 
fied, hadn't  he?  A.  I  had  examined  liim 
partly  in  regard  to  that  matter.  I  think  I 
examined  him  In  part,  but  not  with  refer- 
ence to  his  connection  with  the  Borrego 
matter.  Q.  But  It  was  taken  down  in  short- 
hand, ■  and  written  out  for  the .  purpose  of 
being  used  on  the  Borrego  trial?  A.  I  un- 
derstand it  was.  Q.  You  had  read  It,  hadn't 
you?  A.  I  don't  know  whether  I  had  or 
not  I  was  present  when  the  cross-exam- 
ination took  place.  Q.  You  talked  with  Mr. 
Spiess  fully  as  to  what  Mr.  Spiess  claimed 
bad  '  been  that  conversation  between  him 
and  Nowell  prior  to  the.  preliminary  exam- 
ination? A.  Yes.  sir.  Q.  Pointed  and  di- 
rect anestlons  had  been  directed  to  Nowell 
on  that  preliminary  examination?  A.  I 
think  so.  Q.  And  he  answered  positively 
that'  he  had  no  such  conversation  with  Mr. 
Spiess?  A.  My  recollection  Is,  in  a  general 
way,  that  he  denied  substantially  that  he 
had  any  such  conversation  with  Mr.  Spiess. 
As  to  whether  he  denied  specifically,  I 
don't  know.  Q.  Had  Mr.  Spiess  taken  the 
Witness  stand  and  contradicted  .Mr.  Nowell 
on  the  preliminary  examination?  A.  If  he 
did,  I  don't  know.  I  wasn't  there.  .Q.  Wben 
you  went  to  the  penitentiary  you  kp«.w  that,  ^ 
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dI4n't  you?  A.  If  Mr.  Spiess  testtfied,  he 
testified  when  I  was  not  there.  Q.  Yon 
knew  that  Mr.  Spiess  claimed  Nowell  had 
been  put  on  to  testify,  and  was  asked  about 
the  conversation  with  Spiess?  A.  Yes,  I 
knew  that.  Q.  You  knew  that,  from  Mr. 
Spiess  himself,  that  he  would  tajte  the  wit- 
ness stand,  and  contradict  the  testimony  of 
Ike  Nowell,  if  he  testified  in  the  main  trial? 
A.  Before,  in  the  preliminary  examination, 
I  supposed  he  would.  Q.  As  a  matter  of 
fact  he  did  take  the  witness  stand  on  the 
main  trial,  and  contradicted  Nowell?  A.  I 
think  be  did,  but  I  am  not  posttive  alMUt 
that" 

A  careful  comparison  of  the  testimony  of 
respondent  with  that  of  Nowell  will  disclose 
a  substantial  variance  in  two  or  three  Im- 
portant particulars  only.  Respondent  teeti- 
fled:  "I  said  to  him  that  he  had  made,  as 
'  I  understood  it,  two  different  statements,— 
one  on  the  stand  as  a  witness  in  the  pre- 
liminary hearing,  and  the  other  to  Mr. 
Spiess,  in  regard  to  the  connection  of  the 
Gonzales  y  Borrego  boys  with  that  killing,— 
and  that  they  were  contrary  to  each  other, 
or  conflicting  with  each  other;  that  to  Mr. 
Spiess  he  had  said  that  he  knew  nothing  to 
connect  them  with  it.  and  in  the  other  he 
stated  facts  which  would  tend  to  connect 
them.  I  asked  him  which  of  these  two 
statements  was  true.  He  said  the  one  be 
bad  made  to  Mr.  Spiess  was  true.  And  then 
I  said  to  him.  'If  you  are  called  on  the 
stand,  which  are  you  going  to  testify  to, 
the  one  that  is  true  or  the  one  that  is  not 
true?* "  Then  he  gives  his  version  of  Now- 
ell's  reply,  and  again  repeats  to  the  wit- 
ness, "Which  are  you  going  to  testify  to 
now,  the  truth  or  the  untruth?'  These  are 
the  only  substantial  contradictions  of  Now- 
eU.  In  answer  to  the  last  question  on  his 
examination  In  chief,  "Did  you  endeavor 
to  persuade  him  to  change  his  testimony 
on  the  approaching  trial  in  any  other  man- 
ner than  you  have  now  described?"  he 
said,  "I  did  not"  Nowell,  in  answer  to  the 
question,  "He  made  no  suggestion  to  yon 
upon  that  occasion  that  you  should  give  any 
sort  of  testimony,  on  the  Borrego  trial,  did 
he?"  says,  "That  I  should  give  none;  that 
I  should  give  no  evidence  In  the  case." 
Nowell  Is,  It  appears,  corroborated  In  many 
Important  particulars  by  the  respondent's 
own  statements,  and  he  stands  uncontra- 
dicted In  the  following  answers,  to  wit:  In 
answer  to  the  question,  "What  did  he  [re- 
spondent] say?"  Answer:  "He  said,  'An- 
swer the  questions  as  I  have  told  you,  and 
decline  to  answer  the  others.' "  And  then, 
after  the  question  if  that  was  not  put  dis- 
tinctly on  the  ground  that  if  he  testified  to 
the  truth,  as  respondent  understood  it  that 
witness  would  lay  himself  open  to  an  in- 
dictment for  perjury,  witness  said:  "I 
don't  recoUect  that  he  did.  •  •  •  The 
way  he  said  it  was,  'Now,  If  you  go  and 
testify  in  this  case,  yon  will  be  indicted  for 


perjury,  because  these  Borregos  are  HaUe 
to  come  clear,  and  then  they  will  get  yon 
for  perjury.'"  And  again,  to  the  questltn, 
"Didn't  he  tell  yon  then  to  decline  to  ai>- 
swer,  upon  the  ground  that  your  answer 
would  tend  to  criminate  you?"  This  an- 
swer is:  "He  told  me.  if  I  answered  these 
questions  different  from  what  I  did  before, 
they  would  get  me  for  perjury.  He  says, 
'You  do  as  I  tell  yon,  and  you  will  not  be 
indicted  for  perjury,'— Just  about  them 
words."  And  to  the  question,  "What,  U 
anything,  did  be  have  to  say,  when  he  call- 
ed on  you  at  the  penitentiary?"  This  ai>- 
swer  is:  "He  asked  me  not  to  make  anj 
remarks  about  his  being  out  there.  He  says, 
'If  you  are  asked  the  question,  you  can  tell 
them  I  was  your  attorney  in  this  sdnltery 
case;'  that  I  should  make  that  statement" 
These  are  material  parts  of  the  testimony, 
and  stand  as  true,  if  the  witness  is  worUqr 
of  beUef. 

But  there  Is  stiU  another  phase  in  this  wit- 
ness' testimony.  It  was  well  known  that  Us 
evidence  was  considered  very  damaging  to 
respondent's  case,  and  much  Interest  and  anx- 
iety was  displayed  concerning  him  and  his 
whereabouts.  The  hearing  of  these  charges 
was  set  the  first  time  for  the  7th  day  of  Oc- 
tober last,  and  It  was  a  notorious  fact  that 
Nowell  had  left  the  territory,  aoid  gwe  to 
Trinidad,  Colo.  The  committee  secured  a  sab- 
poena  for  his  appearance  and  that  of  other 
witnesses  then  at  Tiinldad  on  the  day  set  for 
the  bearing,  and  directed  It  to  be  served  tv 
the  United  States  marshal  for  that  state; 
and  about  the  1st  of  October  one  Page  B. 
Otero,  who,  up  to  a  few  days  prior  to  that 
time,  had'  been  one  of  the  most  efficient  aid 
active  officers  of  the  county  in  securing  testi- 
mony against  the  Borregos  as  one  of  Sher- 
iff Cunningham's  deputies,  and  one  of  the 
posse  which  was  compelled  to  kill  VlgU 
while  resisting  the  arrest,  secured  a  loan  of 
ISO  from  the  respondent  boarded  the  train 
the  same  day  and  went  to  Trinidad,  and 
there  had  an  interview  with  Nowell  and-  the 
other  witnesses  about  this  case,  and  advised 
NoweU  to  disobey  the  subpoena,  and  offered 
to  give  him  sufficient  money  to  pay  his  rail- 
road expenses  to  Texas,  and  offered  to  secnre 
legal  advice  In  Trinidad  to  cenrince  him  that 
he  need  not  come  on  the  subpcena  Issued  bf 
this  court,  and  said  to  witness:  "I  under- 
stand you  are  subpoenaed  in  the  case  of  Ca- 
tron and  Spiess,  and  you  need  not  answer 
that  subpoena.  I  saw  the  lawyer,  and  also 
a  telegram  from  the  old  man,"— who  the  wit- 
ness supposed  to  mean  the  respondent;  and 
said  to  the  witness,  "If  you  don't  want  to  an- 
swer this  subpoena.  Just  keep  out  of  the  way 
until  Cunningham  leaves  town."  Witness 
further  says:  "His  business  up  there  was  to 
see  me.  He  says,  'We  don't  want  you  to  ap- 
pear;" "that  if  be  [witness]  did  come,  he 
would  get  the  worst  of  It;"  and  that  "we 
have  all  the  other  witnesses  fixed;"  and  that 
be  (Otero)  asked  witness  to  write  a  letter  t» 
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District  Attorney  Grist,  and  explain  tbat  he 
(wltneas)  -was  drank  when  he  testified,  and  to 
glTe  him  (Otero)  a  copy  of  the  letter,  etc. 
Otero  contradicts  snbstantlaUy  all  this  con- 
Tersatlon,  but  Nowell'a  statement  bears  the 
stamp  of  tmthfnlness  more  than  does  Otero's 
contradictory  statements;  and  Otero  retmna- 
ed  to  Santa  F6  on  the  same  train  with  Nowell 
and  other  witnesses  for  the  prosecution.  The 
telegram  referred  to  by  Otero  is  In  evidence, 
and  is  as  follows,  to  wit:  "Trinidad,  Colo., 
Oct  4th,  '95.  T.  B.  Catron.  Santa  V6.  N.  M.: 
Has  clerk  of  our  supreme  court  power  to  Is- 
sue subpoena  in  proceedings  against  you  for 
witness  residing  in  Colorado?  If  so,  how 
must  service  be  made?  Wire  foil  instmc- 
tiona.  [Signed]  P.  B.  Otero."  To  this  tde- 
gnim  the  following  reply  was  aatt:  "Santa 
Ft,  Oct  4th,  1895.  P.  B.  Otero,  Trinidad, 
Colo.:  Clerk  of  the  supreme  court  has  no 
rigtaft  to  issue  subpoena  to  run  into  Colorado. 
No  one  is  authorized  to  serve  such;  and  it  is 
void.  [Signed]  T.  B.  Catron.  Ch.  T.  B.  C." 
These  telegrams  are  sufficient  to  support,  in 
substance,  NoweU's  testimony  as  to  the  con- 
versation he  had  with  Otero  in  Trinidad,  if 
he  needed  any  support,  as  against  Otero.  The 
respondent  testifies  positively  that  he  had 
no  previous  understanding  with  Otero  in  ref- 
erence to  his  missl<»  to  Trinidad,  and  did 
not  know  at  that  time  that  NoweU«was  tha«, 
and  that  he  made  Otero  the  loan  as  a  mere 
matter  of  business  accommodatlMi,  and  that 
be  did  not  know  that  the  witness  referred  to 
In  the  telegram  meant  Nowell.  The  proof  al- 
so shows  that  other  friends  of  the  respond- 
ent approached  NoweU  on  tue  streets  and  in 
saloons,  after  his  return  to  Santa  F6,  and 
warned  him  not  to  testify  against  respondent, 
but  there  is  nothing  to  show  that  resirandent 
authorized  or  knew  anything  about  his  friends 
approaching  the  witness. 

The  second  specification  refers  to  the  wit- 
ness Porfllla  Martinez  de  Strong.  This  wit- 
ness gave  testimony  In  the  Borrego  case,  on 
the  preliminary  examination,  which  would,  if 
true,  have  impeached  and  completdiy  destroy- 
ed that  given  by  Luis  Oonzales,  a  very  ma- 
tnlal  witness  for  the  prosecution;  and  at 
the  trial  on  the  indictment,  she  again  gave.  In 
her  examination  in  chief,  substantially  the 
same,  but  was  not  then  cross-examined  by 
the  prosecution,  but  returned  In  a  day  or  so 
afterwards,— as  she  testifies,  of  her  own  voli- 
tion,— took  the  witness  stand,  and  stated  that 
all  she  had  previously  sworn  to  at  the  pre- 
liminary hearing  and  on  her  examination  In 
cliief  at  the  trial  a  day  oi  so  before  was 
false,  and  that  she  bad  been  so  induced  to 
give  false  testimony  through  fear  and  intimi- 
dation. Was  the  testimony  of  this  witness 
alone  to  be  weighed  In  the  balance  as  against 
that  of  the  respondent,  it  would  be  an  idle 
use  of  time  to  consider  it;  but  there  are  cir- 
cumstances connected  with  and  surrounding 
this  part  of  the  case  which  cannot  In  Justice 
to  the  subject  be  iMssed  over  unnoticed. 
When  the  time  came  for  her  appearance  in 
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the  trial,  one  Fred  Thayer,  whose  occupation 
has  not  been  clearly  defined,  wait  to  the 
wituess'  home,  In  the  nighttime,  some  IS 
miles  from  Santa  F6,  and  read  to  her  what 
she  seems  to  have  understood  as  a  warrant 
for  her  arrest,  but  which  in  reality  appears 
to  have  been  a  subpoena,  put  her  on  the  train, 
brought  her  to  Santa  F6  about  12  o'clock  at 
ntght,  and.  Instead  of  taking  her  to  the  home 
of  a  friend  or  to  a  public  hotel,  lodged  her 
in  the  private  office  of  the  respondent,  and 
furnished  her  a  bed,  where  she  passed  the 
remainder  of  the  night,  and  where  eaid  Thay- 
er furnished  her  with  her  meals,  and  where 
she  remained  all  the  time,  except  while  at 
the  courthouse  as  a  witness.  But  respond- 
ent says,  in  his  testimony,  that  this  was  done 
without  his  knowledge  or  consent,  and  I  do 
not  think  there  is  anything  to  show  to  the 
contrary.  I  do  believe,  however,  that  she 
wlm  Induced  to  give  false  testimony,  and  that 
she  gave  It  through  fear  and  intimidation,  but 
not  through  the  advice,  knowledge,  or  consent 
of  respondent,  but  through  the  aiders  and 
abettors  of  the  said  four  defendants. 

But,  during  the  pendency  of  these  charges, 
the  testimony  shows,  the  respondent  drew 
up  a  long  typewritten  affidavit,  stating,  in 
substance,  that  all  that  this  witness  had  tes- 
tified to  at  the  prdiminary  hearing  and  in 
her  testimony  in  chief  on  the  trial  was  true, 
and  that  what  she  had  testified  to  on  her 
cross-examination  on  the  trial  was  false, 
and  that  she  had  been  so  induced  to  testify 
falsely  through  intimidation  and  fear;  and 
gave  the  same  to  one  Boman  Oarcla,  a 
friend  to  his  clients,  and  sufficient  money  tor 
his  proper  expenses,  and  told  him  to  have 
h^  sign  and  swear  to  it,  and  then  return  it 
to  him,  the  respondent  Afterwards  this  af- 
fidavit fell  into  the  liands  of  the  proseeation. 
That  witness  (aarda)  testifies  as  follows,  t» 
wit:  "I  went  to  the  office,  and  he  [respond- 
ent] was  there,  and  he  took  me  Into  another 
room,  where  he  and  I  were  alone;  and  he 
anked  me  if  I  could  go  to  Lamy  and  sj)eak 
to  PorfiUa  [the  witness],  and  I  told  him  I 
could.  He  said,  'Don't  go  to-day,  because  I 
am  afraid  Cunningham  is  around  there;  and 
when  you  do  go,  be  careful  of  -Pedro  Car- 
riaga.  Come  to  my  office  about  4  o'clock  in 
the  afternoon.'  I  went,  about  5  o'clock. 
My  father  was  there  with  me.  He  asked 
me  again  if  I  wanted  to  go.  I  told  him  I 
did.  Then  he  to<A  me  Into  another  room, 
where  Bob  Gortner  was,  and  he  commenced 
to  prepare  that  paper  [the  unsigned  affida- 
vit]. He  then  said,  'Here  is  this  paper; 
translate  it  into  Spanish,  and  bring  me  the 
English.'  Then  he  said  to  me  that  I  was  in 
danger  of  being  put  in  the  penitentiary.  He 
gave  me  the  paper,  but  didn't  say  anytUng 
more  to  me.  I  left  the  office,  and  afterwards 
returned  and  asked  him  when  I  should  go. 
He  told  me  to  go  about  9  or  10  o'clock,  to 
his  house.  The  following  day  (Sunday)  I 
went  to  his  house,  and  found  him.  He  pull- 
ed out  five  dollaia,  and  gave  them  to  me^ 
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and  told  me  to  go  and  endeavor  to  get  Por- 
fllla  to  8lrn  that  paper.  That  Is  all  tbat 
occurred  that  day."  "Q.  Did  Mr.  Catron 
give  you  any  Instructions  as  to  what  efforts 
you  should  make  to  obtain  the  8igna;ture  of 
ForfiUa  Alartlnez  de  Strong?  A.  That  Is 
all  he  told  me,— to  try  and  get  Porfllla  to 
sign  the  paper.  Q.  State  whether  or  not, 
when  Mr.  Catron  gave  you  this  paper  which 
I  showed  yon  a  while  ago,  he  gave  you 
instructions  as  to  the  length  of  time  you 
should  remain  down  there  In  the  getting  of 
this  affidavit,  if  necessary.  A.  All  he  said 
to  me  was  that  I  could  stay  two,  or  three,  or 
four  days."  It  appears  that  Oarda  did  not 
go  to  Lamy,  or  taJte  any  steps  to  procure 
the  signature  of  the  witness  to  the  affi- 
davit, and  that  on  a  subsequent  day  he  was 
called  to  the  office  of  respondent;  and  be 
•ays,  "Mr.  Catron  asked  me  where  the  paper 
[affidavit]  was.  I  told  talm  tbat  Medkrs. 
Cunningham  and  Crist  liad  it-  Then  he 
asked  me  if  t  had  iwomised  to  state  anything 
in  court  I  told  him  I  bad  not."  Two  «r 
three  days  before  the  witness  testified,  he 
says  he  was  again  sent  for,  and  went  to 
the  office  of  respondent  and  learned  thai  he 
was  at  the  hospital  at  dinner;  and  an  em- 
pIoy6  in  the  office  took  him  there,  and  that 
respondent  "said  to  me,  what  was  I  g^ng 
to  testify  in  the  court?  If  I  wasn't  going  to 
state  that  I  had  promised  the  affidavit  of 
Porfllla;  if  I  didn't  state  to  him  tbat  I  would 
^o  and  see  Porfllla  aad  get  her  to  sign  that? 
I  told  him  yes.  Then  be  said,  'You  be  care- 
ful of  what  you  are  stating  before  Gus.'  " 
"Q.  What  did  Mr.  Catron  say  to  you  when 
be  flrst  came  into  the  parlor?  A.  I  am  not 
sure  what  he  said  to  me  first;  but  be  s&ld, 
'Is  it  not  true  that  you  promised  me  Poo 
filia's  affidavit  or  oath?  That  Is  what  he 
said,— «nd  If  I  was  going  to  testify  to  tbat? 
And  I  told  him  yes.  Q.  State  whether  or 
not  it  was  true  that  you  had  promised  Mr. 
Catron  Porfllla's  affidavit  A.  Neva:.  Q. 
State  why  you  made  the  statem^t  which 
you  have  Just  made,  to  Mr.  Catron.  A.  In 
order  not  to  delay  any  longer  there.  •  •  • 
Q.  State  whether  or  not,  prior  to  the  time 
that  you  went  into  Mr.  Catron's  office,  when 
you  went  to  get  that  affidavit,  and  since  the 
trial  of  the  Borrego  case,  you  had  any  con- 
versation with  Porfllla  Martinez  de  Strong 
in  regard  to  her  testimony.  A.  No,  sir.  Q. 
State  whether  or  not  -you  had  had  any  con- 
versation with  Mr.  Catron,  in  regard  to  the 
testimony  of  Porfllla  Martinez  de  Strong, 
prior  to  the  time  he  called  yon  into  Ills  of- 
flce  and  wanted  you  to  get  Porfllla  to  sign 
that  affidavit.  A.  1  Iiave  had  no  more  con- 
versation than  what  I  have  stated."  This 
witness  seems  to  be  a  young  man  of  excel- 
lent reputation,  and  his  ■  testimony  is  un- 
contradicted in  every  particiilar,  except  by 
the  respondent,  and  'he  testified  that  he  and 
his  father  are  close  personal  and  political 
friends  of  the  respondent  In  reply  and  ex- 
planation to  this  testimony,  the  respondent 


tosttfles  as  follows,  to  wit:  "TTie  fattier  of 
Roman  Garcia  and  some  other  gentleman— 
I  don't  remember  now  who— came  to  me, 
and  informed  me  that  this  woman  bad  beea 
induced,  as  they  understood,  to  change  bet 
testimony,  by  a  promise  to  release  her  from 
Jail,  and  stated  tbat  she  bad  been  brought 
back  at  the  time  she  came  back  and  was 
cross-examined,— tbat  she  had  been  brought 
back  on  a  warrant  tor  a  violation  of  a  city 
ordinance,  and  that  she  had  been  released 
from  Jail  on  a  promise  that  tf  she  would  give 
testimony  they  would  not  enforce  that  war- 
rant against  bar,  and  that  she  was  wllUiig, 
as  they  said,  to  make  an  affidavit  to  that 
effect  and  also  to  a  contrary  effect  of  wlmt 
she  had  testified  to  before  the  examination, 
wherein  it  dltCered  from  the  other  examiot- 
tions.  They  suggested  to  me  tbat  if  I 
prqtared  an  affidavit  to  tbat  effect  litey  could 
send  It  down  and  have  it  signed.  I  prepared 
an  affidavit  to  tbat  effect  a  copy  -of  which, 
tbe  onginai  of  which  I  dictated  to  Mr.  Qort- 
ner.  I  saw  it  in  the  newspaper.  I  don't 
know  whether  it  has  been  offered  in  evi- 
dence yet  or  not  I  pr^ated  that  Then 
Mr.  Garcia  said  bis  son  would  go  down 
and  get  it  signed,  as  he  was  acquainted  with 
her.  I  told  bhn  to  oome  with  ills  son  to 
receive  the  copy  of  the  affidavit.  He  came 
there  In  peiHon,  and  I  delivered  the  affidSTit 
to  his  son,  in  his  ptesenoe,  stating  to  the 
son  to  explain  this  affidavit  to  this  woman, 
—-translate  it  into  Spanish  (be  said  he  under- 
stood Bnglish  well  enough  to  do  so),-«> 
that  she  could  thoroughly  understand  it  If 
she  said  it  was  true,  to  have  her  sign  It  If 
abe  jwid  it  was  not  true,  'don^  get  it  sign- 
ed, but  bring  it  back  to  me.'  He  said  be 
had  no  means  of  paying  exx^eoaes,  and  that 
the  woman  might  be  away  from  Cenrilloe. 
and  I  gave  him  five  dollars  to  pay  his  ex- 
penses while  he  was  gone  to  get  that  affi- 
davit I  expressly  said  to  blm  that  be  mast 
not  offer  her  any  inducement  In  the  world, 
nor  make  any  promises  to  her,  and  toat  the 
affidavit  must  be  entirely  voluntarily  given, 
and  what  she  said  must  be  true,  and  that  no 
influence,  no  efforts,  and  no  promises  mrat 
be  used  to  get  her  to  make  tbe  affidavit" 

Tbe  third  specification  relates  to  the  testi- 
mony of  one  Max  Knodt  who  gave  ver? 
positive  and  important  testimony  against 
the  defendants  in  the  Borrego  case,  on  tbe 
preliminary  hearing,  bef(»«  Judge  Seeds. 
On  this  hearing,  this  witness  gave  strong 
and  damaging  evidence,  which  tended  dlrert- 
iy  to  connect  the  defendants  with  the  killing 
of  said  Chavez,— that  he  had  seen  and  rec- 
ognized some  of  tbe  defendants  going  In 
tbe  direction  of  the  place  of  the  homicide, 
mily  about  half  an  hour  or  so  before  the 
time  It  occurred;  -and  he  was  consequently 
regarded  as  a  most  important  witness  for 
the  prosecution,  especially  as  he  appeared, 
in  the  preliminary  exainination,  to  be  an 
honest  and  disinterested  witness.  Just  prior 
to  tbe  trial  on  l^e  indictment,  be  suddenly 
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became  Tet7  reticent,  and  talked  with  macb 
lelactance  to  the  proeecutins  attorney  about 
the  facts  be  bad  j^revlously  testified  to,  and 
on  the  witness  stand  at  the  trial  his  memory 
finally  slipped  from  nnder  him,  and  bis  tes- 
timony became  valueless  to  the  prosecntion. 
It  waa  then  discovered  that  the  respondent 
had  procured  a  pass  for  him  over  the  rail- 
road from  Santa  F6  to  Gallup  and  return, 
and  the  following  letter,  after  many  efforts 
by  the  prosecution  to  obtain  it,  was  oftered 
to  sustain  the  charges  by  the  prosecution: 
"Santa  F6,  New  Mexico,  May  10,  1895.  Hon. 
C.  N.  Steiry— Dear  Sir:  I  am  compelled  to 
either  go  or  send  an  agent  out  to  Gallup, 
on  some  business  of  my  own.  I  am  tied  up 
at  present  in  the  trial  of  the  alleged  Fran- 
cisco Chavez  murder  case  and  cannot  get 
off,  v^hJIe  the  bxisiness  I  have  out  there  Is 
urgent,  and  I  must  send  an  agent  to  repre- 
sent me.  Will  you  kindly  do  me  the  f^vor 
to  send  me  a  pass  for  Max  Knodt  from 
Albuquerque  to  Gallup  and  return,  good  for 
30  days?  I  will  deem  this  a  favor,  which  I 
win  be  glad  at  some  time  to  reciprocate. 
Very  truly,  &c.,  T.  B.  Catron,  Atty.  for  S. 
P.  R.  R.  Co.  Hon.  C.  N.  Sterry,  Genl.  Coun- 
sel, Albuquerque,  N.  M."  The  respondent 
gives  the  following  explanation  of  ills  con- 
nection with  this  matter,  to  wit:  "Q.  State 
ivbctber  or  not  the  procurement  of  the  pass 
for  him  has  any  reference  to  the  trial  of  the 
Borregos.  A.  None  in  the  world.  Mr.  Knodt 
came  to  me,  and  stated  that  be  wanted  to 
go  to  Fort  Wingate  po  see  a  girl  who  bad 
formerly  been  in  my  employ,  with  whom  he 
had  got  acquainted  while  she  was  living  In 
my  house  (she  was  cooking  for  me),  and 
asked  me  If  I  could  not  procure  him  a  pass. 
I  informed  him  that  for  such  a  purpose  as 
that  I  did  not  think  I  could  secure  him  any, 
and  I  said,  'I  have  some  business  which  will 
call  me  to  Gallup,  and  If  you  can  possibiy 
attend  to  it,— It  is  to  get  some  papers  from 
a  party  in  Gallnp  to  whom  I  bad  been  writ- 
ing,— and  if  yon  will  go  on  and  attend  to 
that  for  me,  I  can  represent  that  you  are 
going  on  business  tor  me,  as  I  wlU  have  to 
go  myself  otherwise;  I  can't  get  It  on  that 
gronnd  for  you.'  He  said  he  would  be  will- 
ing to  go  on  and  attend  to  it,  so  I  Wrote  a 
letter  to  Capt  Sterry  asking  a  pass  for  him 
stating  that  I  wanted  him  to  go  to  Gallup 
and  attend  to  some  business  for  me.  I  didn't 
hear  from  that  letter  at  all.  That  letter 
was  written  some  time  In  May, — I  think  the 
10th  of  May.  I  didn't  bear  from  the  letter 
nntil  some  time  in  June,  when  I  received  a 
letter  from  Mr.  Sterry  stating  that  be  had 
been  absent  from  Albuquerque  when  my  let- 
ter came,  and  asking  me  whether  I  still  de- 
sired him  to  s^id  the  pass,  and  I  a!nswered 
the  letter  which  has  been  given  in  evidence, 
I  think  dated  June  4th,  and  after  that  the 
pass  was  sent  to  me,  and  turned  over  to 
Max  Knodt.  There  was  only  one  pass  ob- 
tained." This  is  indeed  a  most  remarkable 
coincident,— that  this  man's  memory  should 


remain  so  perfect  and  retentive  at  the  pre- 
liminary hearing,  which  occurred  nearly  two 
years  after  the  homicide,  and  then  In  a  little 
more  than  a  year  after  tliat  hearing,  and 
after  it  bad  been  refreshed  by  a  rigid  cross- 
examination  under  oath,  it  should  fail  him, 
and  that,  too,  at  Just  about  the  time  when 
respondent  says  witness  applied  to  him  for 
his  influence  to  assist  him  in  securing  the 
IMiss,  and  who  was  one  of  the  attorneys  who 
cross-examined  him  in  the  preliminary  bear- 
ing. That  this  witness  was  "tampered" 
with  there  cannot  be  a  shadow  of  a  doubt 
But  it  is  not  here  contended  that  respond- 
ent did  it,  because  he  swears  positively  that 
he  did  not,  but  as  to  whether  it  was  done 
with  his  advice,  knowledge,  or  consent  the 
record  does  not  disclose.  But  the  idea  that 
respondent  constituted  Max  Knodt,  at  that 
particular  time  and  under  the  peculiar  cir- 
cumstances, his  authorized  agent  to  go  to 
Gallup  and  "get  some  papers  from  a  party" 
there,  which  he  said  he  had  been  unable  to 
obtain  through  correspondence  (but  which  It 
appears  he  did  obtain  in  that  manner).  Is 
a  subterfuge  of  the  most  transparent  char- 
acter; and  it  is  but  due  respondent  to  say 
that  be  has  too  much  respect  for  this  court 
to  eqiect  it  to  give  one  minute's  serious  con- 
sideration to  such  a  statement;  else  why  did 
he  fall  to  show  authority  in  Knodt  to  re- 
ceive "the  papers,"  why  did  he  fall  to  give 
the  name  of  "the  party  ^t  Gallup"?  These 
matters  could  have  been  shown,  if  the  state- 
ment was  true  about  the  agency.  He  was 
simply  driven,  for  an  explanation,  of  the 
"pass  transaction,"  to  the  old  maxim  that 
"necessity  is  the  mother  of  Invention." 

The  fourth  specification  charges.  In  effect, 
that  the  respondent  offered  one  Rosalia  Gon- 
sales  y  Baca  money,  and  otherwise  tried  to 
induce  her  to  secure  of  her  two  sons  Luis 
and  Maurido  Gonzales  afildavits  which.  In 
effect,  would  destroy  their  testimony  in  the 
then  approaching  trial  of  the  Borrego  case, 
on  the  Indictment;  both  said  Luis  and 
Mauricio  being  very  important  and  material 
witnesses  for  the  prosecution  in  that  case, 
and  the  said  Luis  having  testified  at  the  pre- 
liminary hearing,  and  said  Mauricio  being 
sabpoenaed,  but  not  called  as  a  witness. 
That  part  of  the  testimony  of  this  woman 
pertinent  Is  as  foUows,  to  wit:  "Q.  Just 
teU  what  happened.  A.  I  was  going  to 
church,  when  he  [respondent]  knocked  at 
the  window,  and  motioned  this  way,  and 
told  me  to  come  upstairs.  I  went  upstairs, 
where  he  waa,  and  he  inquired  of  me  what 
I  was  doing  with  reference  to  the  record  or 
pension  of  my  husband.  I  told  him  I  was 
making  an  effort  to  get  the  reward,  and 
would  pay  him  the  money  when  that  came. 
He  said  no,  that  all  he  wanted  was  that 
Luis  and  Mauricio  should  come  and  make  a 
declaration  in  favor  of  the  Gonzales  y  Bor- 
regos.  I  told  him  that  I  didn't  command 
my  children.  I  told  him  that  I  would  not 
meddle  In  my  sons'   affairs;  that  I  didn't 


Digitized  by 


Google 


740 


PACIPIO  BEPORTBE,  VoL  48. 


(N.H. 


command  tbem.  Then  he  told  me  not  to  say 
anything  to  Luis  or  Maurlcio.  Then  he  said 
to  me  that  he  could  give  me  money  if  I  de- 
sired; that  he  could  aid  me  whenevei'  I  was 
in  need,  if  I  so  desired.  That  la  what  he 
said  to  me."  The  respondent's  testimony 
on  that  point  is  as  follows,  to  wit:  "Q.  If 
you  had  any  interview  with  her  in  your  of- 
fice In  connection  with  any  other  business, 
state  the  particulars  of  it  A.  I  had  an  in- 
terview in  my  office  with  her,  two  of  them. 
She  came  up  to  my  office  with  her  son  Cata- 
llno,  and  represented  that  her  husband  haa 
been  a  soldier  during  the  war,  and  she  had 
made  application  for  a  pension.  Mr.  Read, 
she  said,  was  her  agent  and  attorney,  and 
would  like  for  me  to  aid  her  so  far  as  I  could, 
as  delegate  to  congress.  I  Interrogated  her 
as  to  her  husband's  being  connected  with 
the  army.  I  knew  her  husband,  had  known 
him  during  his  lifetime,  and  as  far  as  I  could 
get  from  her  the  character  of  pension  8h« 
had  applied  for,  judging  from  wliat  she 
said,  It  was  under  the  dependent  pension  act. 
I  said  to  her,  1  will  write  a  letter  to  the 
commissioner  of  pensions.'  She  said  the  ap- 
plication had  been  made  a  long  time,  and 
was  being  delayed,  and  that  Bh6  could  not 
hear  from  him,  bat  she  would  Uke  for  me 
to  write  and  hurry  It  up  as  soon  as  possible." 
And  says  he  did  not  In  any  way  attempt  to 
induce  her  to  secure  the  affidavits  of  her 
two  sons  Lois  and-  Maorido  in  favor  ot  the 
Borregos. 

The  fifth  and  last  specification  is  to  the  ef- 
fect that  the  respondent  offered  said  Mauri- 
do  Gonzales  money,  and  otherwise  attempt- 
ed to  Induce  him  to  make  an  affidavit  that  he 
was  not  at  or  near  the  place  of  the  kllUng  of 
said  Chavez,  during  the  night  that  the  hom- 
icide occurred.  To  sustain  this  charge,  the 
said  Maurlcio  was  offered  as  a  witness,  and 
he  first  testified.  In  substance,  to  the  effect 
that  he  was  called  to  the  office  of  respond- 
ent, and  there  offered  money  and  otherwise 
Induced  to  make  such  an  affidavit,  as  alleged, 
but  that  he  had  declined  to  do  so.  The  re- 
spondent then  offered  In  evidence,  for  the 
purpose  of  contradiction,  and  to  destroy  the 
testimony  of  the  witnesses,  the  following  af- 
fidavit, to  wit:  "Territory  of  New  Mexico, 
County  of  Santa  F6.  Maurlcio  Gonzales,  be- 
ing first  duly  sworn,  upon  his  oath  says  that 
he  Is  twenty-three  years  of  age;  that  he  is 
a  resident  of  Santa  F6  county,  and  has  been 
all  his  life;  that  he  Is  a  brother  of  Luis  Gon- 
zales, also  a  resident  of  said  county  of  Santa 
F6,  and  that  he  remembers  the  night  on 
which  the  late  Francisco  Chavez  was  shot 
and  killed,  at  or  near  the  Guadalupe  bridge, 
said  Francisco  Chavez  being  the  same  man 
who  had  formerly  been  sheriff  of  Santa  Ffi 
county;  that  on  that  night  he  came  from  his 
house  to  the  plaza  of  Santa  F6,  about  six 
o'clock,  when  he  returned  to  his  home,  being 
a  house  of  the  same  Francisco  Chavez,  on 
the  north  side  of  the  Santa  V6  river,  near 
the  house  of  Mr.   Schormeyer,  and  In  the 


same  square  or  block  with  the  house  of  Mr. 
Schormeyer,  and  remained  there  the  whole 
of  the  night,  and  did  not  further  go  out  He 
further  states  that  at  no  time  on  the  nlg:ht 
when  Francisco  Chavez  was  killed  did  he 
cross  the  Guadalupe  bridge  with  his  brother 
Luis;  that  he  was  not  on  the  Guadalupe 
bridge  during  the  whole  of  that  night,  or 
nearer  to  It  than  two  hundred  yards  or  more; 
that  he  did  not  hear  any  shots  fired,  nor  was 
he  where  he  conld  see,  nor  did  he  see,  any 
persons  at  or  near  the  south  end  of  the  Guad- 
alupe bridge,  armed  or  otherwise,  nor  did  he 
go  by  such  place,  any  time  during  the  night, 
with  his  brother  Luis;  that  If  his  said  brother 
Luis  has  stated  that  he  was  with  him  on  that 
night  at  any  time,  or  tliat  he  crossed  that 
bridge  with  him,  or  that  they  saw  any  men 
standing  near  the  south  end  of  the  bridge. 
or  that  any  shots  were  fired  in  the  presence  or 
hearing  of  affiant,  at  or  near  said  bridge,  be 
Is  entirely  mistaken,  as  affiant  was  nowhere 
near  that  place  at  any  time  during  that  night; 
nor  was  he  at  any  time  during  that  night  In 
company  with  his  brother  Luis;  and  that  be 
never  at  any  time  saw  any  of  the  defendants, 
Francisco  Gonzales  y  Borrvgo,  Antonio  Gon- 
zales y  Borrego,  Patricio  Valencia,  or  Lauri- 
ano  Alarld,  at  or  near  the  south  end  of  said 
bridge,  standing  there,  either  on  a  level  with 
the  bridge,  or  down  <m  either  side  of  it;  that  he 
never  at  any  time  heard  any  shots  fired  at  or 
near  said  bridge,  and  never  at  any  time  cross- 
ed said  bridge  with  bis  brother  in  the  night- 
time; that  he  knows  nbtbing  whatever  ahont 
the  killing  of  Francisco  Cliavez,  or  who  was 
connected  with  the  killing;  nor  does  he  know 
of  any  fact  which  casts  suspicion  upon  any- 
one as  to  who  killed  said  Francisco  Chav^ 
or  as  to  what  the  fitcts  of  his  killing  wete. 
Affiant  further  states  that  he  makes  this  af- 
fidavit freely  and  voluntarily,  and  without 
any  threats  or  compulsion  whatever,  and 
without  any  reward  or  offer  of  reward  or 
hope  of  reward  for  the  same;  that  he  does 
It  without  any  consideration  whatever,  and 
imlnfiuenced  by  anything  except  a  desire  to 

bla 

tell  the  truth.  Maurlcio  X  Gonzales.  Sub- 
mark 
scribed  and  sworn  to  before  me,  this  1st  day 
of -October,  A.  D.  1895.  William  E.  Griffin. 
Notary  Public.  [SeaL]  Witnesses  to  signa- 
ture: Clarejice  Key,  R.  G.  Gortaer."  The 
witness  In  the  afternoon  returned  Into  court, 
and  asked  leave  to  again  go  upon  the  stand 
for  the  purpose  of  correcting  his  testimo- 
ny given  by  him  In  the  forenoon,  and  was 
then  permitted  to  so  do;  and  stated  that 
he  so  retmmed  of  his  own  volition,  and  with- 
out advice  from  anyone,  and  on  being  shown 
the  affidavit  admitted  that  he  did  sign  and 
swear  to  It.  He  then  stated  that,  when  he 
was  called  to  the  office  of  respondent,  the  re- 
spondent directed  his  clerk  to  prepare  a  pa- 
per of  some  kind,  as  he  understood  him  to 
say,  and  to  have  witness  sign  and  swear  to  it; 
that  the  respondent  then  left  the  office,  and 
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wltiiess  remained  until  the  nme  was  pre- 
liared  and  presented  to  him;  that  he  signed 
It,  but  that  It  was  not  read  to  him  In  Span- 
ish, and  that  he  (witness)  understood  very 
little  or  no  English,  and  that  he  did  not  un- 
derstand the  purport  and  contents  of  the 
same.  Respondent  replied  to  this  as  follows, 
to  wit:  "I  had  been  absent  from  Santa  F6, 
Just  prior  to  the  1st  day  of  October,  some 
days,  and  I  came  to  the  ofiBce  on  the  morn- 
ing of  the  1st  of  October,  and  Gxts  O'Brlrai, 
who  is  the  oflSce  boy  for  me.  Informed  me 
that  this  Maurlclo  Gonzales  had  been  at  the 
office  two  or  three  times,  stating  that  he  want- 
ed to  make  an  affidavit  that  Luis  Gonzales' 
testimony  was  false,  as  he  gave  It  on  the 
preliminary  examination.  I  said  to  him,  'If 
he  wants  to  make  it,  all  right,'  and  he  said 
that  Maurlclo  wanted  to  see  me  to  get  me  to 
dniw  It  up.  I  told  him  If  he  saw  him  to  tell 
him  to  come  up,  and  I  would  talk  with  him 
about  it.  A  short  time  afterwards,  during 
the  day,  he  came  up  with  O'Brien,  and 
O'Brien  said.  There  is  Maurlclo,'  and  that 
be  wanted  to  talk  with  me  about  the  testi- 
mony of  Luis  Gonzales.  I  asked  him  what 
he  wanted  to  say,  and  asked  him  several 
questions,  and  he  gave  me  the  facts  as  set 
out  In  that  affidavit,  and  he  stated  that  he 
wanted  to  make  an  affidavit  as  to  those  facts, 
and  asked  me  to  write  It  out  for  him.  I 
wrote  it  in  pencil;  and  handed  it  over  to  Mr. 
Gortner,  my  stenographer,  and  asked  him  to 
have  It  typewritten,  and  I  said,  'When  you 
have  it  written,  have  Mr.  Key  to  translate  it 
to  him  In  Si>anlsh,  and  get  some  one  to  swear 
him  to  It.  If  he  says  it  Is  true,  and  wants 
to  swear  to  It'  I  was  not  there  when  he 
swore  to  It,  and  was  not  there  when  it  was 
translated  to  him.  That  is  all  that  occurred 
while  I  was  there.  I  went  out  of  the  office, 
and  when  I  came  back  into  the  office  they  told 
me  It  had  been  translated  to  him,  and  that 
be  had  sworn  to  it.  and  showed  It  to  me." 

This  woman  Rosalia  Gonzales  y  Baca,  it 
apiiears  from  the  record,  had  three  sons,  Cat- 
allno,  Luis,  and  Mauriclo,  all  of  whom  were 
subpoenaed  as  witnesses  for  the  prosecution 
at  the  preliminary  examination,  and  at  which 
Catallno  and  Luis  testified  to  very  damaging 
facts  against  the  defendants,  but  to  a  dUIer^ 
ent  state  of  tacts  which  occurred  at  different 
times  and  places,  but  Maurlclo  was  not  call- 
ed, because  It  appeared  In  this  proceeding 
that  he,  at  the  time  of  the  preliminary  exam- 
ination, was  going  on,  was  arrested  by  the 
city  marshal,  brother  of  one  of  the  defend- 
ants, cliarged  with  having  a  deadly  weapon 
on  bis  person,  and  was  confined  In  the  city 
Jail,  was  fined,  appealed  to  the  district  court, 
where  he  was  again  found  guilty,  and  sen- 
tenced to  serve  his  sentence  In  the  Jail,  and 
was  so  confined  and  serving  out  his  sentence 
when  the  Borrego  case  was  tried  on  the  in- 
dictment. To  show  the  Importance  of  the  testi- 
mony of  said  Luis,  the  following  is  taken  from 
the  testimony  of  resjMndent,  on  cross-examina- 
tion in  tills  case,  to  wit:   "Q.  Mr.  Catron,  on 


the  trial  of  this  Borrego  case,  this  man  Lnis 
Gonzales'  was  the  most  Important  witness 
for  the  territory,  wasn't  he?  A.  i  think  not. 
Q.  Wasn't  he  the  only  witness  Introduced  by 
the  territory  on  the  trial  of  the  case  who 
testified  that  he  saw  these  defendants  near 
the  place,— near  the  bridge  where  the  shots 
were  fired,— and  that  he  heard  the  shots? 
A.  No.  Q.  What  other  witness  so  testified? 
A.  Frapcisco  Rivera,  In  my  opinion,  was  a 
much  more  important  witness  for  the  terri- 
tory. Francisco  Kivera  didn't  say  he  saw 
the  shots,  but  that  he  saw  the  defendants  at 
that  place.  He  testified  that  he  saw  the  de- 
fendants there  about  half  an  hour  before  he 
heard  the  shots,  something  like  that.  This 
man  Luis  Gonzales  testified  on  both  trials 
that  he  was  within  comparatively  a  short 
distance  from  the  bridge,  when  the  shots 
were  fired,  and  heard  them.  Q.  Was  there 
any  other  witness  on  that  case  that  gave  di- 
rect, positive  evidence,  so  as  to  prove  their 
presence,  and  identify  them  with  the  shots? 
A.  I  think  Rivera  gave  better  testimony  than 
he  did,  as  to  identifying  the  parties.  There 
were  other  people  that  testified  as  to  the 
shots,  fully  as  well  as  Luis  Gonzales.  There 
was  no  witness  that  testified  as  to  both  facts. 
Q.  Luis  Gonzales  testified  as  to  both  facts, 
didn't  he?  A.  Yes.  Q.  And  he  put  the  de- 
fendants closer,  in  point  of  time,  to  the  shots, 
to  the  place  where  the  shots'were  fired,  than 
any  other  witness?  A  I  jdon't  know  that  I 
understand  you.  He  put  himself  closer,  In 
point  of  time  of  firing  the  shots,  than  Fran- 
cisco Rivera  did,  but  there  was  some  other 
witnesses  that  saw  the  shots  fired,  and  were 
fully  as  close  as  he  was.  I  think  a  man 
named  Eogle  was  one.  Q.  This  witness 
didn't  see  the  defendants?  A.  2<o,  he  didn't 
pretend  to.  Q.  The  testimony  of  Luis  Gon- 
zales was  that  they  (Luis  and  his  brother 
Maurlclo)  saw  the  defendants,  and  passed  on 
some  five  or  six  hundred  feet,  and  saw  the 
shots?  A  Something  of  that  kind.  Q.  And 
that  he  spoke  to  one  of  the  defendants,  Hli>- 
olito  Vigil,  the  one  that  was  killed,  one  of  the 
accused,  at  the  end  of  the  bridge,  as  he  came 
across?  A.  He  said  he  spoke  to  Hipollto  at 
a  little  acequla.  Q.  Close  to  the  place?  ^ 
A  short  distance  from  them.  Q.  The  evi- 
dence on  the  part  of  the  territory  tended  to 
show  that  the  shots  were  actually  fired  by  the 
two  Borregos  and  Hipollto  Vigil?  A  There 
was  some  testimony  to  that  effect  There  was 
no  evidence  that  I  remember,  on  the  part  of 
the  territory,  that  limited  It  in  that  way.  The 
evidence,  so  far  as  I  remember,  tended  to 
show  that  the  parties  who  were  standing 
n«ar  the  end  of  the  bridge,  the  two  Borregos, 
Hipollto  Vigil,  Chlno  Alarid,  and  Patricio  Va- 
lencia. It  was  in  evidence  that  Chlno  Alarid 
had  gone  down  town  at  the  time  the  shots 
were  fired.  The  evidence  of  these  men  that 
pretended  they  saw  him  there  was  some  evi- 
dence that  he  had  gone  down  town.  The  tes- 
timony as  to  his  presence  there  was  that  he 
had  seen  him  there  about  halt  an  hour  before. 
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—the  testimony  ol  Luis  Gonzales  .that  he 
had  seen  him  there.  My  recollection  is  that 
he  said,— the  testimony  was,  I  think,  he  said, 
— he  saw  about  five  of  them  there.  I  don't 
pretend  to  remember  all  that  testimony  mi- 
nutely. That  is  alL  Q.  Is  it  not  a  tact  that 
Patricio  Valencia  wanted  to  get  a  seTerance, 
—to  have  a  separate  trial?  A.  Yes,  his  fa- 
ther stated  he  did.  Q.  Didn't  you  oppose 
that?  Hadn't  he  already  employed  Bea  Read 
to  defend  him?  A.  I  don't  know.  Q.  Didn't 
you  object  to  Mr.  Read's  being  associated 
with  you  in  the  trial?  A.  Mr.  Read  suggest- 
ed that  some  of  these  defendants  wanted  to 
employ  him,  but  I  suggested  that  If  they  had 
any  money  they  bad  better  gire  it  to  me.  Q. 
Did  you  defend  the  defendants  without  com- 
pensation? A.  Yes,  I  have  a  promise  of  com- 
pensation; but  I  defended  them  without  any." 
It  win  be  seen  from  this  that  the  influence 
of  this  woman,  the  mother  of  three  impor- 
tant witnesses,  who  either  had  given  or  was 
known  to  be  in  possession  of  material  and 
damaging  testimony  against  the  accused,  was 
a  matter  of  vital  and  imjwrtant  consideration 
to  the  defendants  and  their  counsel;  and  it 
may  be  construed  as  strong  corroborative  cir- 
cumstances to  strengthen  the  testimony  of 
the  woman  Rosalia  Gonzales  y  Baca. 

The  court  hearing  this  case  sat  as  a  Jury, 
saw  the  witnesses,  heard  them  testify,  and 
observed  their  manner  and  conduct  while 
upon  the  stand,  and,  as  a  Jury,  passed  upon 
and  considered  all  the  facts  and  circum- 
stances as  they  developed  before  the  court 
And  In  recording  this  dissenting  opinion,  as 
the  dissent  must  largely  rest  upon  the  facts, 
I  have  endeavored  faithfully  to  extract  and 
incorporate  into  this  opinion  only  such 
parts  of  the  testimony  as  will  give  a  fair 
and  impartial  understanding  of  the  case, 
and  of  all  the  surrounding  facts  and  circum- 
stances influencing  it,  in  so  far  as  it  is 
thought  proper,  without  becoming  too  un- 
reasonably prolix,  and  to  show,  in  so  far 
as  possible,  in  a  calm  and  dispassionate 
manner,  reasons  for  refusing  to  concur  with 
the  majority  of  the  court  It  is  admitted  in 
the  majority  opinion  of  the  court  "that  if  we 
are  to  credit  the  whole  of  the  testimony  of 
the  witness  Nowell,  then  this  part  of  the 
charge  is  established,  as  Nowell  states  that 
the  respondent,  Catron,  came  to  the  peniten- 
tiary and  had  a  talk  with  him,  in  which  the 
respondent,  Catron,  told  him,  the  witness, 
in  substance,  that  he,  Catron,  did  not  want 
him,  the  witness,  to  testify  as  he  had  done 
before.  •  •  •"  It  is  true  that  the  respond- 
ent testified  that  he  went  there  for  the  pur- 
pose of  ascertaining  from  the  witness  which 
of  the  statements  were  true,— the  one  his 
partner,  Spiess,  told  him  the  witness  had 
made,  or  the  one  he  swore  to  on  the  pre- 
liminary examination;  but  do  his  own  state- 
ments sustain  this  position,  or  his  purpose? 
I  think  not  Nowell  swears  that  respondent 
told  him,  "Answer  the  questions  as  I  told 
you,  and  decline  to  answer  the  others,"  and. 


"Now  If  you  go  on  and  testify  In  this  case, 
you  will  be  indicted  for  perjury,  because 
these  Borregos  are  liable  to  come  clear,  and 
then  they  will  get  you  for  perjury;"  and 
again  he  testified  that  respondent  "told  me 
if  I  answered  these  questions  difTerent  from 
what  I  did  before  they  would  get  me  for 
perjury.  He  says,  'You  do  as  I  tell  yon, 
and  you  will  not  be  indicted  for  perjury.'" 
Neither  of  these  statements  are  in  terms 
denied  by  the  respondent  He  bases  bis  de- 
nial entirely  on  the  ground  that  the  testi- 
mony previously  given  was  false,  "as  he  un- 
derstood if— and  this,  too,  after  the  wit- 
ness says  he  told  respondent  that  he  bad 
told  the  truth.  Respondent  offered  to  de- 
fend witness  If  he  got  into  trouble,  and  this 
is  not  denied,  and  the  whole  burden  of  the 
examination  of  respondent's  counsel  was  to 
the  effect  that  witness  should  on  the  ap- 
proaching trial  testify  to  the  truth  as  be 
(respondent)  "understood  it"  The  only  real 
and  substantial  and  pointed  contradiction  is 
that  witness  says  he  told  respondent  that  he 
had  testified  to  nothing  but  the  truth,  whUe 
respondent  swears  that  witness  told  him  Jost 
the  contrary.  There  are  many  other  facts 
and  circumstances  corroborating  Nowell, 
which  will  hereafter  be  discussed. 

The  testimony  shows  that  the  witness  Po^ 
flila  Martinez  de  Strong,  or  .what  she  would 
swear  to,  was  flrst  brought  to  the  attention 
of  respondent  by  Charles  M.  Conklin,  who 
was,  at  the  time  of  the  killing,  and  for  some 
time  thereafter,  the  sheriff  of  the  county, 
and  that  he  caused  the  witness  to  be  brought 
to  Santa  F6  for  the  preliminary  hearing,  and 
took  her  to  his  private  house,  and  there  kept 
her,  and,  she  swears,  told  her  what  she  must 
swear  to  at  that  examination.  Then  she 
was  brought  again  to  Santa  F£,  in  the 
nighttime,  under  arrest  as  she  states,  by 
one  Thayer,  taken  directly  to  a  private  office 
of  respondent  kept  there  the  remainder  of 
the  night  all  the  next  day,  except  while 
being  examined  in  chief,  and  until  night- 
time, and  her  meals  brought  to  her  by  said 
Thayer,  when  she  was  put  into  a  carriage 
and  sent  to  the  train,  and  sent  back  to  her 
home  at  Lamy,— and  all  at  the  cost  and  ex- 
pense of  respondent;  that  a  day  or  two 
thereafter  she  voluntarily  returned,  sougiit 
the  district  attorney,  and  requested  to  be 
recalled  that  she  might  retract  her  testimony 
given  at  the  preliminary  hearing  and  at  the 
trial;  that  pending  these  charges,  respond- 
ent prepared  a  long  aSIdavit  contradicting 
all  she  had  said  on  her  cross-examination, 
employed  the  son  of  a  close  personal  and 
political  friend  of  his,  gave  him  the  neces- 
sary funds,  and  directed  him  to  go  to  her 
house  at  Lamy  and  secure  her  signature  to 
it;  that  this  witness  is  very  ignorant  nn- 
derstands  little  or  no  English,  can  neither 
read  nor  write  her  own  language,  a  widow, 
the  mother  of  children,  very  poor,  friendless, 
and  possessed  of  a  bad  moral  reputation. 
With  reference  to  the  testimony  otjRaeali» 
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Gonaales  y  Baca,  It  Is  corroborated  only  to 
tbls  extent;  that  it  Is  shown  that  her  three 
sons  were  all  rery  important  witnesses  for 
the  prosecution;  and  while  her  testimony 
alone  could  not  stand  as  against  that  of  the 
respondent,  yet  it  is  shown  that  respondent 
did  procure  the  affidavit  of  her  son  Mauricio, 
and  that,  too,  to  the  exact  purpose  and  ef- 
fect that  his  mother  swears  that  she  was 
asked  to  do;  and  in  one  of  the  charges 
against  the  respondent  Spless,  tried  as  a 
part  of  this  case,  the  said  Luis  testified  posi- 
tively  that  respondent  Spless  had  him  called 
to  the  office,  and  wrote  out  a  bank  check 
for  $10,  and  oCTered  it  to  him  if  he  would 
make  an  affidavit  similar  to  that  made  by 
Manricio,  and  that  the  whole  transaction 
was  in  the  presence  of  Gns  O'Brien.  Mr. 
Spless  positively  contradicts  this  by  his  tes- 
timony, but  he  failed  to  put  O'Brien  on  the 
stand  to  corroborate  his  testimony  and  con- 
tradict that  of  Luis,  which  would  have  been 
an  easy  matter,  and  a  very  strong  and  prop- 
er UUng  to  have  done. 

In  order  to  anderstand  more  clearly  the 
important  facts  these  witnesses  testified  .to 
on  the  preliminary  hearing,  I  will  state  them 
briefly.  Nowell  testified  tliat  he  saw  the 
two  Borregos  about  600  feet  from,  and  going 
in  the  direction  of,  the  place  of  the  killing, 
about  ttiree-quarters  of  an  hour  before  the 
killing  occurred,  and  that  he  again  saw 
them  going  in  a  direction  from  the  place, 
about  a  quarter  of  a  mile  distant  from  the 
place,  about  half  an  hour  after  the  killing, 
and  that  he  saw  and  recognized  them.  Max 
Knodt  testified  that  he  saw  and  recognized 
the  said  Francisco,  with  two  others,  filling 
completely  the  description  of  said  Antonio  and 
Bald  Alarid,  about  300  yards  from,  and  going 
in  the  direction  of,  the  place,  about  three- 
quarters  of  an  hour  before  the  killing  oc- 
curred. Luis  Gonzales  testified  that  he  and 
his  brother,  Mauricio  Gonzales,  crossed  the 
said  bridge  a  few  minutes  before  the  killing 
occurred,  and  Just  beyond  It,  a  few  steps, 
saw,  recognized,  and  spoke  to  said  HlpoUto 
Vigil,  and  saw  with  him  another  man,  and 
that  he  and  his  brother  passed  on  about  200 
yards  further  south,  stopped,  and  heard  the 
fatal  shots  fired,  and  saw  the  fiash  from  the 
guns.  The  witness  Porfilia  Martinez  de 
Strong  testified  that  Luis  Gonzales  lived,  at 
that  time,  in  the  same  house  with  her  and 
her  husband,  who  was  then  alive,  and  that, 
at  the  very  time  of  the  lulling,  the  said 
Luis  was  in  bed  in  an  adjoining  room  to 
her,  and  that  a  man  came  and  rapped  on  the 
door,  and  that  she  saw  said  Luis  get  up  and 
answer  the  call,  in  his  night  clothes,  and 
heard  the  man  on  the  outside  tell  him  that 
"Chavez  had  been  killed  on  the  bridge."  The 
testimony  of  the  witnesses  Nowell,  Knodt, 
and  Luis  and  Mauricio  Gonzales  completely 
destroyed  the  alibi,  as  set  up  by  the  defend- 
ants; and  if  this  evidence  was  untrue,  or  if 
the  Jury  had  di8l)elieved  them,  and  believed 
the  testimony  offered  to  impeach  their  moral 


characters  and  their  standing  for  troth  and 
veracity,  then  the  alibi  would  have  been  su»> 
tained,  and  the  defendants  acquitted,  be- 
cause these  were  the  only  witnesses  who 
testified  that  they  saw  the  defendants  with- 
in the  locality  of  the  place  of  the  killing  at 
any  time  within  three  hours  of  the  time  it 
took  place,  except  Francisco  Bivera.  But 
his  testimony,  standing  alone,  would  hardly 
have  warranted  a  verdict  of  guilty,  because 
it  was  shown  that  he  was,  to  some  extent, 
an  accessory  before  the  fact  to  the  con- 
spiracy to  commit  the  crlm&  It  is  but  nat- 
tual,  then,  that  the  defendants  and  their 
cotmsel  would  be  very  much  interested  in 
these  witnesses  and  their  testimony;  and  It 
clearly  shows  the  motives  for  obtaining  af- 
fidavits from  all  of  them  that  it  was  possl'- 
ble,  and  for  the  efforts  used  to  break  down 
and  destroy  the  others  by  impeachment  and 
otherwiso, 

But  it  is  contended  by  coimsel  for  the  re- 
spondent that  all  these  witnesses  are  of 
bad  moral  character,  and  that  their  standing 
for  truth  and  veracity  is  bad,  and  that  they 
are  tm worthy  of  belief;  and  the  majority 
of  the  court  has  sustained  that  view  of  the 
case.  To  sustain  this  contention,  respond- 
ent offered  a  number  of  witnesses,  who  tes- 
tified that  Nowell  was  a  man  of  bad  moral 
character,  because  he  had  been  indicted  and 
convicted  of  adultery,  and  that  his  stand- 
ing for  truth  and  veracity  was  bad,  and 
that  they  would  not  believe  him  on  oath. 
Almost  to  a  man,  these  witnesses  were 
strong  partisans,  and  favor  seekers  of  the 
respondent,  and  were  unable  to  show  that 
Nowell  had  ever  been  charged  with  a  viola- 
tion of  the  law,  though  a  resident  of  tliis 
county  for  a  number  of  years,  except  in  the 
adultery  "incident,"  and  that  because  lie 
was  a  hack  driver,  and  sometimes  drank 
too  much  whisky;  and  the  only  reason  they 
could  give  why  he  was  unworthy  of  belief 
was  because  they  would  not  believe  him. 
The  prosecution  offered  about  the  same 
number  of  equally  respectable  witnesses, 
who  testified  that  they  had  known  him 
for  a  number  of  years,  and  never  heard  of 
his  violating  the  law,  except  in  the  adul- 
tery "incident,"  that  his  standing  for  truth 
and  veracity  was  good,  and  that  they  would 
believe  him  on  oath.  Respondent  offered 
a  number  of  witnesses  who  testified  that 
the  woman,  Porfilia  Martinez  de  Strong,  and 
the  old  woman,  Rosalia  Gonzales  y  Baca, 
were  women  of  bad  moral  character,  un- 
worthy of  belief,  and  that  they  would  not 
believe  them  under  oath,  and  that  the  old 
woman,  Rosalia  Gonzales  y  Baca,  was  gen- 
erally a  very  bad  woman,  and  a  "procuress," 
whatever  that  term  may  imply.  Respond- 
ent also  offered  witnesses  who  testified 
that  Luis  Gonzales  and  his  brother  Maur- 
icio were  of  bad  moral  character,  and  that 
their  standing  in  the  community  for  truth 
and  veracity  was  bad,  and  that  the  wit- 
nesses  would    not   believe   them   on  oath. 
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If  these  witnesses  were  all  ex-convlctB,  pet- 
ty thieves,  liars,  prostitutes,  and  "procur- 
esses," and  unworthy  of  belief,  why  was 
respondent  so  solicitous  alK>nt  their  testi- 
mony? Why  did  he  go  to  the  penitentiary, 
and  seek  the  private  interview  with  the 
convict,  and  say  to  him:  "Now,  if  you  go, 
and  testify  in  this  case,  you  will  be  indicted 
for  perjury,  because  these  Borrego's  are 
liable  to  come  clear,  and  then  they  will  get 
you  for  perjury.  •  •  *  I  will  defend  you. 
I  will  protect  you."  Why  did  he  advise 
Otero  by  wire  that  the  service  of  subpoena 
In  Colorado  was  void?  Why  did  his  con- 
fidential agents  and  friends  make  a  trip  to 
Colorado  for  the  purpose  of  suppressing 
Nowell'B  testimony,  by  attempting  to  spirit 
him  out  of  the  Jurisdiction  of  the  court? 
Why  did  he  secure  the  affidavit  of  Mauriclo 
Ctonzales,  for  the  purpose  of  destroying  his 
testimony  on  the  trial?  Why  did  he  have 
his  agent  bring  one  of  these  prostitutes  to 
his  private  office  in  the  nighttime,  furnish 
her  bed  and  meals,  and  keep  her  there  in 
his  private  office  24  hours,  all  with  his 
knowledge  and  consent,  and  where,  she 
swears,  Thayer  kept  her  locked  in  and 
guarded  her  all  the  time,  and  all  at  his  ex- 
pense? Why  did  he  make  such  efforts  to 
secure  her  affidavit,  through  Ramon  Garcia, 
and  that,  too,  t>ending  this  investigation? 
If  these  people  were  so  unworthy  of  belief, 
as  his  witnesses  swore  they  were,  what  had 
he  to  fear  from  such  characters?  What  use 
had  he  for  their  testimony.  If  he  regarded 
them  as  so  untruthful?  One  of  the  strongest 
tests  of  Innocence  is  open,  frank,  and  fear- 
less conduct  of  an  accused,  and  his  willing- 
ness to  meet  any  and  all  of  his  accusers 
face  to  face.  It  is  true  the  respondent 
urged  a  speedy  hearing  of  this  case,  and, 
when  the  time  was  fixed  for  the  hearing, 
he  loaned  a  new-made  friend  $50  as  "a 
business  accommodation,"  who  immediately 
proceeded  to  Colorado,  sought  an  interview 
with  the  ex-convict,  persuaded  him  not  to 
obey  the  process  of  the  court,  urged  him  to 
go  to  Texas,  and  told  him  he  would  "get 
the  worst  of  it"  if  he  came,— that  they  had 
"all  the  other  witnesses  fixed."  The  moral 
characters  of  these  witnesses  may  be,  and 
no  doubt  are,  not  what  they  should  be,  and 
they  may  be  unworthy  of  belief.  But,  are 
the  facts  they  testified  to  unworthy  of  be- 
lief in  this  case?  Judge  Seeds  believed 
them  on  the  preliminary  examination,  and 
held  defendants  without  ball.  A  Jury  be- 
lieved these  witnesses  when  they  made  a 
statement  of  the  same  facts,  and  that,  too, 
as  against  the  testimony  of  this  respondent, 
respondent  Spiess,  and  a  numl)er  of  other 
highly  respectable  citizens,  who  swore  that 
they  would  not  l>elieve  them  under  oath. 
A  Judge  sustained  the  Jury  In  the  finding 
of  the  verdict,  and  pronounced  sentence  of 
death  on  the  defendants.  And,  from  all 
the  evidence  taken  together,  with  all  the 
snrroimding  circumstances  In  this  case,  I 


believe  they  told  substantially  the  truth. 
A  witness  may  be  guilty  of  all  the  most 
heinous  crimes  known,  and  he  may  be  in- 
dicted, go  into  court,  confess  his  crime, 
with  the  promise  of  immunity  from  punisli- 
ment,  and  become  a  witness  against  his  co- 
criminals;  and  on  his  testimony,  corrobo- 
rated by  circumstantial  evidence  only,  a  ver- 
dict of  conviction  be  sustained.  'Any  wit- 
ness may  testify  to  the  truth  in  any  par- 
ticular case,  but  all  witnesses  do  not  testify 
to  the  truth  in  all  cases.  Then,  the  ques- 
tion Is,  did  these  witnesses  testify  to  the 
truth,  substantially,  in  this  particular  case? 

I  understand  the  rule  to  be  that,  where 
a  witness  knowingly  and  willfuliy  testifies 
falsely  to  material  facts,  his  testimony  may 
be  disregarded  in  toto,  unless  corroborated 
by  other  legal  evidence,  and  that  this  rule 
applies  whether  the  witness  has  a  good 
moral  character,  and  stands  well  for  truth 
and  veracity,  or  not  I  believe  that  a  court, 
sitting  as  a  Jury,  is  guided  and  controlled, 
in  considering  and  passing  on  the  facts 
brought  out  by  the  evidence,  by  the  same 
rules  of  law  which  a  court  gives  for  the 
guidance  of  the  Jury  in  a  similar  case, 
when  similar  facts  are  shown  before  the 
Jury;  and  I  think  tliat  that  rule  is  general, 
and  should  have  beem  applied  in  this  case, 
In  the  same  manner  that  it  was  applied 
to  the  same  witnesses  to  like  facts  in  tbe 
Borrego  case  and  other  similar  cases,  and 
in  accordance  with  the  practice  prevailing 
in  this  Jurisdiction.  Respectable  people  do 
not  l>ecome  witnesses  to  assassinations  by 
lying  In  wait;  nor  do  the  assassins,  as  a 
rule,  associate  thereafter  with  respectable 
people,  but  they  usually  associate  and  con- 
verse with  Just  the  class  of  people  that 
these  witnesses  do,  and  they  find  out,  ex- 
pose, and  bring  to  light  these  crimes,  and 
on  their  evidence  guilty  parties  are  con- 
victed, as  in  the  Borrego  case.  People 
whose  moral  character  and  standing  (or 
truth  and  veracity  are  unimpeachable  do 
not,  as  a  rule,  frequent  the  haunts  of  tbe 
prostitute,  "procuress,"  and  petty  thief,  the 
very  homes  and  comforters  of  crime;  and  if 
criminals  shall  go  unwbipped  of  Justice  nn- 
til  reputable  citizens  can  i>e  found  by  whose 
testimony  they  may  be  convicted,  then  the 
law  of  the  vigilante  must  be  invoked,  and 
the  laws  established  by  the  wisdom  and 
experience  of  the  past  for  the  protection  of 
life,  llt>erty,  and  the  pursuit  of  happiness 
must  be  abandoned. 

It  Is  not  contended  that  all  of  these  wit- 
nesses possessed  good  moral  characters,  nor 
Is  it  contended  that  the  standing  in  the 
community  of  all  of  them  for  truth  and  ve- 
racity Is  unimpeachable.  Were  such  the 
facts,  !n  all  probability  they  would  never 
have  been  witnesses  in  the  Borrego  case, 
and  therefore  not  in  this  case.  Let  us  see 
who  they  are,  and  what  are  their  vocations 
in  life,  as  shown  by  this  record.  Nowell  to 
a  eery  i>oor  man,  with  very  little  cduca- 
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tlon,  and  what  is  known  in  this  country  aa  a 
"frontlerBman,"  ail  Ills  life,  and  a  hackman 
by  occupation;  but  there  is  not  a  word  or 
Intimation  in  the  record  here,  or  in  the  Bor- 
r^o  case,  that  he  la  a  dishonest  man,  or 
that  be  has  ever  been  ^llty  of  a  dishonor- 
able or  dishonest  act  in  his  life,  except  in 
reference  to  the  adultery  case.  Knodt  is  a 
poor  man  and  a  foreigner,  with  little  edu- 
cation, speaks  very  little  English,  very  poor 
Spanish,  and  very  bad  German  (as  shown 
by  the  difficulty  the  interpreter  had  in  ren- 
dering his  German  into  English),  and  a 
batcher  by  trade.  Forfllia  Martlnes  de 
Strong  Is  very  poor,  a  widow,  the  mother  of 
several  children,  unable  to  read  or  write 
even  In  her  own  language,  and  speaks  very 
little  English,  of  a  questionable  reputation, 
an  outcast  on  the  world,  and  absolutely 
friendless.  Rosalia  Gonzales  y  Baca  is  a 
very  old.  Ignorant  woman,  in  the  extreme 
straits  of  poverty  and  distress,  and  denom- 
inated by  some  of  the  impeaching  witnesses 
a  "procuress."  Luis  and  Maurido  Gonzales 
are  both  ignorant,  possessed  of  a  certain  de- 
gree of  cunning,  but  of  Idle  and  dissolute 
characters,  without  any  designated  occu- 
pation. "Every  person  at  all  acquainted 
with  the  history  of  crime  knows  that  this  is 
Just  the  class  of  people  who  become  cog- 
nizant of  the  commission  of  crime,  and  ex- 
pose and  furnish  testimony  for  its  detection 
and  punishment.  Upon  such  people's  testi- 
mony, the  better  and  law-abiding  classes, 
the  courts,  Juries,  and  the  administrators 
of  the  law,  must  rely  for  the  enforcement  of 
the  laws,  and  the  suppression  of  crime. 
Without  the  testimony  of  this  class  of  peo- 
ple, the  law  would  fall  of  vindication,  and 
the  majority  of  criminals  would  go  unpun- 
ished. And  It  la  equally  as  well  known,  too, 
that  this  class  of  people  are  sought  out  as 
proi)er  subjects  for  subornation  of  perjury. 
It  is  unreasonable  to  suppose  that  reputable 
I)eople  who  happen  to  be  witnesses  are  ap- 
proachable by  the  opposing  side  of  a  case; 
and  the  presumption  Indulged  In  by  the 
<coart  in  this  case,  that  because  good  dti- 
sens  testify  that  witnesses  are  unworthy  of 
belief  generally,  that  therefore  their  testi- 
mony is  false,  Is  erroneous,  unless  It  is 
ahown  by  circumstantial  evidence,  or  by 
disinterested  witnesses,  that  the  facts  tes- 
tlfled  to  by  them  were  Improbable.  But 
such  is  not  the  fact  here. 

It  is  shown  that  the  interviews  between 
respondent  and  the  witnesses  Rosalia  Oon- 
xales  y  Baca,  Maurido  Gonzales,  Forfllia 
Martinez  de  Strong,  and  Ramon  Garcia 
were  all  had  in  the  presence  of  other  peo- 
ple; but  they  were  not  introduced  to  sup- 
port and  corroborate  respondent,  and  no  rea- 
son was  shown  why  they  were  not  It  is 
also  admitted,  in  the  opinion  of  the  court, 
that  "testimony  has  been  oflfered  which,  if 
accepted  as  credible,  tends  to  the  establish- 
ment of  these  charges,"  and  the  dismissal 
Is  based  alone  on  the  denial  by  the  respond- 


ent, and  because  other  witnesses  testlfled 
that  they  would  not  believe  the  witnesses 
who  gave  the  "testimony  tending  to  the 
establishment  of  the  charges."  But  it  is 
not  contended  that  any  evidence  was  of- 
fered, except  that  of  the  respondent,  which 
in  any  manner  tended  to  contradict  any 
facts  testlfled  to  by  these  witnesses  in  this 
case.  There  are,  however,  pointed  contra- 
dictions to  many  important  facts,  as  be- 
tween the  prosecuting  witnesses  and  the  re- 
spondent The  motive  to  suppress  and  de- 
stroy the  testimony  of  these  witnesses,  in 
the  Borrego  case  and  In  this  case,  is  clearly 
shown;  and  the  Interest  of  the  respondent 
in  the  result  of  this  case  was  great,  and  im- 
portant to  him.  while  it  does  not  appear 
that  they  had  any  interest  whatever  in  the 
result  of  this  case;  and,  according  to  the 
elementary  rules  of  the  law  of  evidence, 
every  legal  Intendment  and  presumption  is 
In  favor  of  the  truthfulness  of  the  testi- 
mony of  these  witnesses.  The  Jury  are  re- 
quired to  pass  on  the  truth  or  falsity  of  the 
facts  testlfled  to  before  them,  and  not  on 
the  personel  of  the  witnesses.  The  matters 
of  moral  character,  and  the  standing  for 
truth  and  veracity  of  the  witnesses,  are  only 
Incidental  matters  for  the  Jury  to  consider. 
These  five  or  six  witnesses  testlfled,  each, 
to  separate  and  disconnected  facts,  which, 
it  is  alleged,  occurred  at  dlHerent  and  dis- 
tinct times  and  places.  No  motive,  reason, 
or  conspiracy  is  either  alleged  or  shown,  as 
an  Inducement  why  they  should  have  so 
testified,  either  at  the  preliminary  hearing, 
or  on  the  final  trial,  or  at  this  investigation. 
They  each  separately  testlfled  to  substan- 
tially the  same  state  of  facts  on  each  par- 
ticular occasion,  covering  a  period  of  some 
18  months.  It  is  not  contended  that  one 
single  cause  usually  assigned  as  a  reason 
for  the  giving  of  false  testimony  by  wit- 
nesses was  shown  or  existed  in  this  case; 
and  it  was  perfectly  apparent  to  the  court, 
from  observation  of  these  witnesses,  their 
conduct  upon  the  stand,  and  their  manner 
while  testifying,  that  they  are  wholly  in- 
competent, from  want  of  education,  natural 
abllltv,  and  experience,  to  fabricate  the 
facts  so  testlfled  to  by  them.  Nor  is  It 
shown  or  contended  that  any  malice  or  ill- 
will,  on  the  part  of  any  of  them,  existed 
towards  the  respondent;  but,  on  the  con- 
trary, it  is  shown  that  at  least  one  of  them, 
who  testlfled  to  very  damaging  facts,  was  a 
very  warm  personal  and  political  friend  of 
respondent  Nor  is  it  contended  or  shown 
that  any  Illegal  or  improper  Influences  were 
brought  to  bear  on  any  of  them  by  the 
prosecution,  or  by  any  one  else,  as  a  rea- 
son for  their  so  testifying;  while,  on  the 
contrary.  It  is  shown  that  many  efforts  were 
made,  by  and  on  behalf  of  respondent  and 
his  friends,  to  Intimidate  and  suppress  the 
testimony  of  at  least  some  of  them,  and 
their  testimony  stands  uncontradicted  by 
that  of  any  disinterested  witnesses.    There- 
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fore,  the  presmnption  Iet  that  these  witness- 
es testified,  IjQ  substance,  to  the  tmth,  and 
to  presume  that  they  testified  falsely,  under 
such  clrcamstances.  It  seems  to  me.  Is  a 
clear  disregard  of  the  most  elementary 
rules  of  erldence,  established  t^  reason  and 
experience  for  the  guidance  of  courts  and 
juries  In  the  adminiatiatlon  of  Justice  from 
time  Immemorial,  and  Is  contrary  to  the  de- 
ductl(»i  of  the  truth  by  the  process  of  ascer- 
taining one  fact  from  the  existence  of  an- 
other. That  Is.  In  this  case  resinndent  did 
obtain  one  affidavit,  and  did  attempt  to  ob- 
tain another,  for  the  purpose  of  suppressing 
or  destroying  the  testimony  of  these  wit- 
nesses, and  did  render  valuable  assistance 
ta  the  witness  Knodt,  and  did  interview  oth- 
er witnesses;  and  the  Jury  would  be  pre- 
oumed  to  reason  that.  It  being  shown,  be- 
yond a  reasonable  doubt,  that  respondent 
did  attempt  to  suppress  or  destroy  the  •tes- 
timony of  two  or  three  of  the  witnesses, 
and  did  Interview  the  others,  therefore  the 
testimony  of  such  witnesses  Is  true,  unless 
controverted  by  other  disinterested  testi- 
mony, and  nothing  of  that  nature  appears 
in  this  record.  To  hold  that  such  testimony, 
under  such  circumstances,  is  unworthy  of 
belief,  simply  because  the  moral,  characters 
and  standing  for  truth  and  veracity  of  some 
of  the  witnesses  are  Impeachable,  is  to  de- 
stroy the  most  fruitful  source  of  testimony 
for  the  detection  and  suppression  of  crime, 
and  to  break  away  the  barriers,  and  open 
wide  the  gates  to  the  criminal  classes,  and 
to  subject  the  lives,  liberties,  and  property 
of  the  weak  and  law-abiding  to  the  will  of 
the  strong  and  vicious. 

It  Is  held,  In  the  opinion  of  the  court, 
"that  these  charges  are  five  in  number.  Each 
stands  for  Itself,  a  separate  and  distinct 
charge,  as  a  separate  and  distinct  act,  alleged 
to  have  been  done  at  separate  and  distinct 
times,  with  separate  and  distinct  individ- 
uals." The  charge  is.  In  substance,  that  re- 
spondent was  guilty  of  unprofessional  con- 
duct as  a  lawyer  in  the  defense  of  the  Bor- 
rego  case;  and  It  Is  one,  and  only  one,  charge, 
with  five  separate  and  distinct  specifications. 
These  specifications  set  out  in  detail  the  man- 
ner In  which  the  unprofessional  conduct  is 
alleged  to  have  occurred,  and  the  testimony 
offered  should  be  directed  and  applied  to  the 
gist  of  the  charge,  which  Is  unprofessional 
conduct  during  the  progress  of  the  Borrego 
trial;  and  testimony  offered  In  support  of  any 
one  or  more  of  the  specifications  goes  to  sup- 
port the  charge,  and  not  to  establish  a  sep- 
arate and  distinct  offense,  as  stated  in  each 
separate  specification.  It  can  hardly  be  pre- 
sumed that  the  committee  would  have  at- 
tempted to  establish  so  serious  a  charge  on 
the  testimony  of  any  one  witness  to  any  one 
of  the  specifications;  nor  should  it  be  pre- 
sumed that  this  court  would  have  spent  its 
time  hearing  a  charge  against  a  lawyer  based 
simply  on  the  testimony  of  any  one  of  these 
witnesses.    Such  a  course  would  subject  both 


the  committee  and  the  court  to  the  criticism 
of  frlvcdity.  The  same  rule  that  applies  in 
other  cases  should  apply  in  this,  and  ttiat  is, 
that  all  the  evidence,  both  direct  and  circum- 
stantial, must  be  taken  and  considered  to- 
gether. It  Is  an  elementary  principle  that 
a  trial  court  most  Instruct  the  Jury  to  take 
and  consider  together  all  the  evidence  before 
them,  and  render  a  verdict  accordingly.  The 
rule  attempted  to  be  established  by  the  court 
is  unfair  to  the  respondent,  because  it  might 
be  held  that  the  proof  was  sufficient  to  es- 
tablish the  allegations  in  one  of  the  spedfl- 
catlona,  yet  If  the  allegations  In  the  renuUn- 
tag  foor  speciflcatlans  were  satisfactorily  ex- 
plained away,  the  court  would  hardly  be 
warranted  in  entering  an  order  of  disbar- 
ment, on  the  principle,  "De  minimis  non  co- 
rat  lex."  The  principle  that  the  testimony  ct 
any  one  of  the  witnesses  might  have  been  in- 
suffldatt  to  sustain  the  charge,  but  when  all 
the  testimony  of  all  the  witnesses,  with  all 
the  circumstantial  evidoice  offered,  la  taken 
together,  is  sufficient.  Is  well  illustrated  by 
the  old  fable  that  a  bundle  of  sticks  Is  strong- 
er than  any  single  stick,  and  this  was  the 
principle  pursued  by  respoad«it;  that  Is,  that 
while  his  testimony  alone  was  not  strong 
enough  to  overcome  the  combined  strength 
of  all  the  testimony  for  the  prosecution,  he 
therefore  offered  otha  witnesses  to  destroy 
and  break  the  strength  of  the  pro6ecution'» 
evidence. 

The  opinion  also  states:  "Prominent  citi- 
zens of  this  community,  officials  in'  high 
standing,  prominent  members  of  the  bar,  rep- 
utable business  men,  in  large  numbers,  have 
come  upon  the  stand,  and  have  testified,  with- 
out qualifications,  that  they  would  not  be- 
lieve these  witnesses  under  oath.  In  coiue- 
quence  of  their  character,  their  reputation, 
and  their  standing  in  this  community."  If 
I  believed  this  statement  from  the  evidence 
in  this  case,  and  if  I  had  the  power,  I  would 
giant  those  four  defendants  a  new  trial,  just 
as  soon  as  I  could  sign  my  name  to  the  or- 
der, I  believe  the  law  iKotecta,  with  lis 
mantle  of  mercy,  alike,  the  rich  and  the 
poor,  the  high  and  the  low;  and  those  four 
men  now  awaiting  in  solemn  solitude,  under 
the  pall  of  the  death  sentence,  pronounced 
by  the  same  learned  and  honored  judge  who 
uttered  the  above  strong  and  cutting  sen- 
tences, are  Just  as  much  entitled  to  their 
lives  as  the  respondent  Is  to  practice  law  at 
this  bar.  Theb:  lives  and  their  liberties  are 
just  as  sweet,  dear,  and  valuable,  to  them 
and  their  loved  ones,  as  the  honor,  profits, 
and  emoluments  are  to  the  respondrait  as  a 
lawyer.  If  this  testimony  against  them  in 
that  case  was  found  sufficient,  to  the  exda- 
sion  of  all  reasonable  doubt,  to  convince  a 
jury  of  12  good  and  lawful  dtisens  of  the 
gout  of  the  accused,  and  the  judge  concurred 
in  that  view,  why  is  It  not  sufficient  to  sus- 
tain these  charges?  Without  theh-  testimony,, 
the  verdict  certainly  would  not  stand. 

It  was  contended  by  respoudoit,  as  an  ex* 
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cose  for  sending  ont  for  his  witnesses,  Mends 
of  the  defendants,  that  he  could  not  trust  the 
officers  of  the  court  to  subpoena  them  In  the 
regular  way,  and  It  seems  to  be  the  view  of 
the  court  also;  but  there  la  not  a  word  (ex- 
cept In  the  testimony  of  the  resixindent)  In 
the  record  to  show  that  the  officers  were  not 
as  faithful  In  their  duties  to  defendants  as 
to  the  prosecution.  The  committee  offered 
In  open  court  to  connect  respondent  with  the 
autborshlp  of  an  article  In  a  newspaper  con- 
taining severe  strictures  on  this  court  with 
regard  to  the  conduct  of  this  case;  but  re- 
spondent's counsel  vehemently  opposed  its  In- 
troduction, and  the  court  ruled  It  out.  Why 
was  this  done,  If  respondent  was  innocent, 
and  courted  a  fair,  full,  and  honest  investiga- 
tion? The  respondent  stands  before  the 
court,  not  as  an  ordinary  person.  He  Is 
learned  In  the  law,  and  is  far  In  advance  of 
the  ordlnaiT  lawyer  in  the  practice  of  the 
profession;  and  In  such  matters  he  well 
knows  that  "bis  conduct  is  attributable  to 
his  supposed  knowledge  that  the  truth  would 
militate  against  him."  The  suppression  or 
fabrication  of  evidence  always  raises  a  pre- 
Bamptlon  against  the  accused,  In  matters  of 
fact  before  a  jury,  and  the  rule,  "Omnia 
prsesumuntnr  contra  spoliatorem,"  applies 
here  with  great  force.    1  Greenl.  Bv.  37. 

The  opinion  of  the  court  states  that  "the 
uncontradicted  record  shows  Nowell  to  have 
been  a  penitentiary  convict,  Indicted,  tried, 
and  convicted  of  a  felony,  and  sentenced  to 
Imprisonment  He  abandoned  his  family, 
disavowed  his  marriage."  That  he  was  tried, 
convicted,  and  sent  to  prison  Is  not  denied; 
but  that  he  was  tried  and  convicted  of  a  fel- 
ony is  denied.  He  was  convicted  of  the 
crime  of  adultery,  under  what  Is  Imown  as 
the  "Edmunds-Tucker  Act"  of  congress.  But 
that  Is  not  a  felony  under  the  law,  because 
that  act  does  not  declare  the  crime  of  adul- 
tery a  felony;  and  It  is  not  a  felony  at  com- 
mon law,  because  It  is  by  the  act  of  con- 
gress a  purely  statutory  offense,  and  not 
even  bigamy  or  incest  are  by  that  act  de- 
clared felonies.  Supp.  Rev.  St  U.  S.  p.  568; 
U.  S.  T.  Vigil  (N.  M.)  34  Pac.  530;  Rev.  St 
U.  S.  J  810;  U.  S.  V.  Coppersmith,  4  Fed. 
198;  U.  S.  V.  Yates,  6  Fed.  861;  U.  S.  v. 
Danbner,  17  Fed.  793;  U.  S.  v.  Baugh,  1 
Fed.  784.  And  many  other  authorities  might 
be  cited.  And  there  is  not  a  line  or  a  word 
In  this  record,  In  the  record  of  the  Borrego 
case,  or  in  the  adultery  case,  to  sustain  the 
statement  that  Nowell  "disavowed  his  mar- 
riage"; and  the  only  hint  at  such  a  thing  was 
suggested  by  respondent's  counsel,  on  mere 
idle  rumor,  that  Nowell  had  told  the  respond- 
ent Spiess  that  be  had  never  been  married. 
That  was  all  there  was  of  it,  and  nothing  else 
whatever  even  tended  to  show  that  Nowell 
had  ever  at  any  time  "disavowed  his  mar- 
rlagei" 

There  were  some  questions  which  arose  dui> 
Ing  the  progress  of  the  trial  which  I  deem  of 
sufficient  Imiwrtance,  in  the  due  administra- 


tion of  Justice  to  notice  here,  and  from  which 
I  dissented  from  the  views  of  the  majority  of 
the  court  at  the  time;  but,  owing  to  the  ne- 
cessity for  a  speedy  hearing,  the  members  of 
the  court  could  not  then  express  their  views 
in  writing.  I  was  of  the  opinion  then,  and 
am  still  of  the  opinion,  that  all  evidence 
offered  tending  to  show  complicity  of  respon- 
dent in  any  way  to  intimidate  or  influence 
witnesses  on  the  hearing,  or  in  the  publication 
of  a  newspaper  article  or  articles  reflecting 
upon  the  court,  or  any  member  of  it,  in  con- 
nection with  this  hearing  then  pending  before 
It,  should  have  been  admitted.  The  com- 
mittee charged  with  the  prosecution  stated 
that  they  expected  to  connect  the  respondent 
with  those  acts.  The  evidence  was  admissi- 
ble upon  the  plainest  and  most  fundamental 
principles  of  evidence;  that  is,  that  all  acts 
done  for  the  fabrication  or  suppression  of  evi- 
dence, for  the  intimidation  of  witnessen.  Ju- 
rors, or  courts,  are  acts  evincing  a  conscious- 
ness of  guilt,  and  therefore  admissible.  Inno- 
cence trusts  to  truth,  and  rdies  on  legal  meth- 
ods to  have  the  truth  shown,  and  the  judg- 
ment of  the  court  rendered  according  to  the 
demands  of  Justice.  Nothing  was  siiown 
which  should  have  changed  the  rule  on  this 
hearing.  All  the  facts  should  have  been  t>er- 
mltted  to  see  the  light  of  day.  The  rules  of 
evidence  are  not  Intended  for  the  suppression 
of  facts,  if  these  facts  tend  to  aid  in  the  deter- 
mination of  the  issues  involved;  and  so  should 
they  have  been  applied.  It  is  not  necessary 
to  dte  authorities  to  establish  the  principle 
for  the  admissibility  of  this  evidence.  I  know 
of  nothing  whatever  which  would  justify  its 
exclusiou. 

I  do  not  believe  that  an  attorney  is  author^ 
Ized  to  visit  and  talk  to  witnesses  who  are 
expected  to  testify  on  the  opposite  side  of  the 
case,  and  learn  from  them  what  they  know, 
and  are  expected  to  swear  to  in  that  case; 
and  I  am  sure  they  should  not  do  so  under 
any  circumstances,  after  the  witness  has  once 
testified  In  the  case.  This  principle  is  strong- 
ly illustrated,  in  the  Borrego  trial,  in  the  case 
of  the  witness  Max  Knodt,  whose  testimony 
on  the  preliminary  hearing  was  very  dam- 
aging to  the  clients  of  respondent;  but,  as 
soon  as  he  received  the  pass,  through  the  in- 
fluence of  the  respondent,  his  memory  failed 
him,  and  his  testimony  became  valueless  to 
the  prosecution,  and,  in  so  far  as  the  testi- 
mony of  that  witness  was  pertinent,  the  due 
adminlsti^tion  of  justice  was  defeated.  I 
know  of  no  code  of  moral  or  legal  ethics  which 
would  warrant  any  attorney  in  such  conduct, 
and  I  think  the  attorney  who  permits  himself 
to  do  so  steps  clear  beyond  the  bounds  of  his 
duties  and  resixinsibllltles  In  the  legal  profes- 
sion, and  becomes  guUty  of  a  "moral  delin- 
quency," at  least,  and  subjects  himself  to  dis- 
barment The  legal  profession  needs  no  code 
of  rules  for  Its  guidance.  It  is  composed  of 
too  many  honorable  and  IHustrious  men  to  re- 
quire any  such  restraints.  The  profession  is 
composed  of  lawmakers,  as  well  as  admiuls- 
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tratora  of  the  law;  and  the  only  rule  that  I 
know  of  for  their  guidance  In  their  profession 
Is  a  clear  and  distinct  knowledge  of  the  scope 
of  their  professional  duties,  and  a  ccHiscien- 
tlouB  belief  in  the  right,  frankness,  and  hon- 
esty of  their  acts.  The  late  Mr.  Associate 
Justice  Miller,  in  language  as  clear  and  pure 
as  the  sunbeams,  has  said:  '^he  lawyer  In 
this  country  Is  one  of  the  adminlatratMS  of 
Justice.  The  judge  who  presides  in  the  court 
Is  another,  with  more  authority  of  poslticm, 
and,  perhaps,  in  some  respects  a  more  bur- 
densome one.  But  the  court,  and  the  clerk, 
and  the  marshal,  the  sheriif,  the  Jury,  the 
lawyer,  all  constitute  ministers  of  justice;  and 
a  lawyer  who  consciously  undertakes  to  thwart 
justice  is  unfit  for  the  position,  as  mur.n  n.« 
the  judge  who  accepts  a  bribe,  or  knowingly 
decides  a  case  against  the  law  and  the  right, 
and  it  should  be  understood  that  they  are 
subjected  to  the  same  responsibilities.  They 
have  a  duty,  ondoubtedly,  to  their  clients;  but 
that  is  not  the  first  duty,  as  is  generally  Bai>- 
posed.  Their  first  duty  is  the  administration 
«f  justice,  and  their  duty  to  their  clients  is 
subordinate  to  that"  In  re  Thomas,  36  Fed. 
242.  The  methods  resorted  to  hi  securing  the 
affidayit  of  the  witness  Mauricio  Gonzales,  and 
In  attempting  to  secure  that  of  the  witness 
Forfllla  Martinez  de  Strong,  are  not  such  as 
to  command  favorable  consideration  from  the 
court.  In  speaking  of  the  preparation  of  af- 
fldarits  for  clients  and  witnesses  to  sign  by 
an  attorney.  Judge  Sbarswood,  In  his  work 
on  Legal  Ethics  (page  111)  says:  "The  cli- 
ent wUl  be  often  required.  In  the  course  of  a 
cause,  to  make  affidavits  of  various  kinds. 
There  is  no  part  of  his  business  with  his  cli- 
ent in  which  a  lawyer  should  be  more  cau- 
tious, or  even  punctilious,  than  this.  He 
should  be  careful  lest  he  incur  the  moral  guilt 
of  subornation  of  perjury.  If  not  the  legal 
offense.  An  attorney  may  have  communica- 
tions with  his  client  In  such  a  way.  In  in- 
structing him  as  to  what  the  law  requires 
him  to  state  under  oath  or  affirmation,  in  or- 
der to  accomplish  any  particular  object  In 
view,  as  to  offer  an  almost  irresistible  tempta- 
tion and  persuasion  to  stretch  the  conscience 
-of  the  affiant  up  to  the  required  point  In- 
stead of  drawing  affidavits,  and  permitting 
them  to  be  sworn  to,  as  a  matter  of  course, 
as  It  Is  to  be  feared  is  too  often  the  case, 
<x>unsel  should  on  all  occasions  take  care  to 
treat  an  oath  with  great  solemnity,  as  a  trans- 
«ctton  to  be  very  scrupulously  watched,  be- 
cause Involving  great  moral  peril,  as  well  as 
liability  to  public  disgrace  and  infamy.  It 
lies  especially  in  the  way  of  the  profession  to 
give  a  high  tone  to  public  sentiment  upon  this 
all-Important  subject  the  sacredness  of  an 
oath.  It  is  always  the  wisest  and  best  course, 
to  have  an  interview  with  the  cUent,  and 
draw  from  him,  by  questions,  whether  he 
knows  the  facts  which  you  know  he  la  re- 
quired to  state,  so  that  you  may  judge  wheth- 
er, as  a  conscientious  man,  he  ought  to  make 
such    affidavit"    The    assistance    rendered 


Otero,  in  his  efforts  to  spirit  away  the  wltneas 
Nowell  for  the  purpose  of  suppressing  his  tes- 
timony on  this  hearing,  and  the  favors  grant- 
ed the  witness  Knodt  and  his  consequoit  ob- 
ligations to  the  respondent  followed  by  his 
loss  of  memory  at  the  Borrego  trial,  do  not 
shine  with  any  d^ree  of  credit  on  the  side 
of  the  respondent  and  do  not  comport  with 
the  duties  and  resinmaibilltlea  of  the  profes- 
sion; and  an  attorney  wlio  permits  Mmaoif  to 
engage  in  such  practices  lays  himself  open  to 
the  charge  of  "tampering"  with  witnesses, 
and  shows  either  an  utter  forgetf ulness  of  the 
high  responsibilities  of  his  position,  or  a  gross 
disregard  for  an  honest  administration  of  jus- 
tice. If  such  acts  are  to  be  passed  over  un- 
noticed by  the  courts,  then  the  profession  will 
be  reduced,  from  that  high  and  honorable 
place  to  which  it  belongs,  to  the  level  of  the 
trickster  and  charlatan;  and  while  the  law- 
yer who  engages  in  such  practices  may  be- 
come distinguished  among  a  class  of  people 
who  Indulge  in  such  methods  In  the  conduct 
of  their  own  affairs,  yet  he  can  never  expect 
to  achieve  the  fame  of  a  Marshall  or  a  Web- 
ster, but  he'  will  sooner  or  later  find  himself 
at  the  very  bottom  of  the  ladder. 

After  a  careful  observation  of  the  witnesses, 
the  manner  of  their  testifying  while  upon  the 
stand,  their  interest  or  noninterest  in  the  re- 
sults, and  a  conscientious  consideration  of  all 
the  testimony  evolved  on  the  hearing,  I  am 
irresistibly  driven  to  the  conclusion,  however 
unpleasant  It  may  be,  that  the  legal  evidence 
contained  in  the  record  suffidentiy  sustatni 
the  charge  of  unprofessional  conduct  on  the 
part  of  the  respondent  during  the  pro^rress  of 
the  trial  of  the  said  Borrogo  case,  and  1  so 
find.  Tlie  charge  against  respondent  Splesa 
consists  of  four  specifications;  and,  as  tlie 
greater  part  of  the  facts  are  set  out  in  the  opin- 
ion of  the  court  It  is  sufficient  for  me  to  say 
that  I  cannot  concur  In  the  conclusions  there- 
in reached,  for  the  reasons  hereinbefore  stated. 


PEOPLB  V.  THOMPSON.     (Or.  72.)' 

(Supreme  Court  of  California.    Feb.  10,  1896.) 

Indiotmbnt— Ca&RoiKO  OrrENSBS  Cokjvnctitelt 
— Sdftioisnct. 

Under  Pen.  Code,  i  218  (St  1891,  p.  283), 
making  it  felony  for  an^  person  to  throw  ont  t 
switch,  etc.,  with  intent  to  derail  any  train,  or 
board  any  train  with  intent  to  rob  it  etc,  an 
indictment  charging  defendant  with  throwing  a 
switch  with  intent  >o  derail  a  passenger  train, 
"and"  boarding  a  jtassenger  train  with  intent 
to  rob  the  same,  and  not  specifically  showing  tluit 
the  two  acts  were  directed  against  the  same 
train,  was  not  bad  for  dnplicity,  it  being  infer- 
able from  the  indictment  that  they  were  direct- 
ed against  the  same  train,  and  the  case  hariDg 
been  tried  on  that  assumption.  Beatty,  C.  J- 
and  Temple  and  Eenshaw,  JJ.,  diasenQng. 

In  banlL  Appeal  from  superior  court,  I<os 
Angeles  county. 

W.  H.  Thomi>8on  was  convicted  of  trahi 
wrecking,  and  appeals.    Affirmed. 


1  Uehearing  denied. 
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Ben.  Goodrich,  D.  K.  Traak,  and  Wm.  A. 
Harris,  for  appellant.  Atty.  Oen.  Fltzgemld, 
for  the  People. 

GAKOUTTB,  J.  A  few  years  past,  the  leg- 
islature enacted  what  la  popularly  known  as 
the  "Tralnwrecklng  Act"  It  Is  entitled, 
"An  act  to  add  a  new  section  to  the  Penal 
Co6e  of  the  state  of  California,"  "to  be 
known  as  section  218,  relating  to  train  wreck- 
ing and  the  punishment  thereor';  and  the 
act  provides:  "ISvery  person  who  shall  un- 
lawfully throw  out  a  switch,  remove  a  rail 
or  place  any  obstruction  on  any  railroad  in 
the  state  of  California,  with  the  intention  of 
derailing  any  passenger,  freight  or  other 
train;  or  who  shall  unlawfully  board  any 
passenger  train  with  the  Intention  of  rob- 
bing the  same;  or  who  shall  unlawfully 
place  any  dynamite  or  other  explosive  mate- 
rial, or  any  other  obstruction,  on  the  track 
of  any  railroad  In  the  state  of  California 
with  the  Intention  of  blowing  up  or  derailing 
any  passenger,  freight  or  other  train;  or  who 
shall  unlawfully  set  fire  to  any  railroad 
bridge  or  trestle,  over  which  any  passengo:, 
freight  or  other  train  must  pass,  with  the  in- 
tent of  wrecking  said  train,  upon  conviction 
shall  be  adjudged  guilty  of  felony  and  shall 
be  punished  with  death  or  imprisonment  In 
the  state  prison  for  life,  at  the  option  of 
the  Jury  trying  the  case."  St  1891,  p.  283. 
Defendant  Thompson  was  charged  and  con- 
victed of  violating  certain  provisions  of  this 
act,  and  sentenced  to  be  hanged.  He  now 
brings  this  appeal  from  the  Judgment  ren- 
dered against  him.  A  demurrer  to  the  in- 
formation was  overruled,  and  the  reversal 
or  affirmance  of  this  judgment  is  dependent 
upon  the  legal  soundness  of  the  action  of 
the  trial  court  in  that  behalf.  The  mate- 
rial part  of  the  Information  charged:  "The 
said  Kid  Thompson,  on  the  15th  day  of 
February,  A.  D.  1894,  at  the  county  and 
state  aforesaid,  did  willfully,  unlawfully, 
and  feloniously  throw  out  a  switch,  at  Ros- 
coe  station,  on  the  railroad  known  as  the 
Southern  Pacific  Kallroad,  with  intent  then 
and  there  to  derail  a  passenger  train;  and 
did  then  and  there  willfully,  unlawfully 
and  feloniously  board  a  passenger  train  on 
said  railroad,  at  said  station,  with  Intent 
then  and  there  to  rob  said  passenger  train." 
It  Is  now  Insisted  that  the  Information  char- 
ges two  offenses,  and  that  such  duplicity 
compels  a  reversal  of  the  judgment.  The 
question  presented  for  solution  Is  not  an  easy 
one,  and  we  will  at  the  outset  enter  into  a 
somewhat  detailed  analysis  of  the  act  here 
Involved.  The  act  is  not  well  drawn.  Upon 
the  contrary.  It  is  crude,— entirely  too  crude 
to  leave  the  hands  of  a  state  legislature,  es- 
pecially when  we  consider  the  importance  of 
the  legislation  with  which  that  body  was 
then  dealing.  We  cite  a  single  instance  in 
Illustration  of  these  remarks,  and  then  leave 
the  act  with  the  present  Code  commission,  as 
furnishing  ample  material  for  substantial  re- 


construction. One  clause  provides  that  any 
person  is  guilty  "who  shall  unlawfully  board 
any  passenger  train  with  the  intention  of 
robbing  the  same."  The  meaning  of  the 
phrase  "unlawfully  board  any  passenger 
train,"  by  reason  of  its  Indefiniteness  and  un- 
certainty, but  serves  the  purpose  of  giving 
work  to  the  lawyers  and  worry  to  the  courts; 
but  the  last  part  of  the  clause,  to  wit,  "with 
the  Intention  of  robbing  the  same"  (passen- 
ger train),  is  worse  than  the  first  As  to- 
what  is  meant  by  robbing  a  passenger  train, 
we  will  not  now  Indulge  in  surmise. 

This  act  arose  from  the  necessity  of  the- 
times,  and  was  created  for  the  purpose  of 
stopping  train  wrecking  and  punishing  train 
wreckers.  The  act  so  declares  Its  purpose- 
in  terms,  and,  aside  from  one  clause  there- 
of, such  purpose  is  patent  upon  the  most 
casual  Inspection  of  its  provisions.  It  covers- 
four  distinct  and  separate  branches  of  the 
subject  to  wit:  (1)  Every  person  who  shatt 
unlawfully  throw  out  a  switch,  remove  a 
rail,  or  place  any  obstruction  on  any  rail- 
road  in  the  state  of  GaUfomla,  with  the  in- 
tention of  derailing  any  passenger,  freight, 
or  other  train;  (2)  who  shall  unlawfolly- 
board  any  passenger  train  with  the  Intention, 
of  robbing  the  same;  (S)  who  shall  unlaw- 
fully place  any  dynamite  or  other  explosive 
material,  or  other  obstruction,  on  the  track 
of  any  railroad  in  the  state  of  California, 
with  the  intention  of  blowing  up  or  derail- 
ing any  passenger,  freight,  or  other  train;. 
(4)  who  shall  unlawfully  set  fire  to  any  rail- 
road bridge  or  trestle  over  which  any  passen- 
ger, freight  or  other  train  must  pass,  with 
the  intent  of  wrecking  said  train.  The 
whole  tenor  and  purpose  of  the  act  is  direct- 
ed against  train  wrecking,  and  this  Is  true 
as  to  subdivision  2  equally  with  all  other 
subdivisions.  At  first  glance,  that  clause 
would  seem  to  be  directed  towards  the  sup- 
pression of  the  crime  of  robbery,  but  the 
offense  of  robbery  Is  only  incidentally  in- 
volved, and  the  prevention  of  the  wrecking 
of  the  train,  and  the  consequent  and  natural 
results  following,  of  Injury  and  death  to  the 
passengers.  Is  its  prime  puriKMe.  Whatever 
else  the  clause  means,  It  imports  acts  of  vio- 
lence upon  the  train.  It  imports,  to  a  more 
or  less  degrree,  the  subjection  of  the  employes 
to  the  robbers,  the  menace  and  duress  of  the 
employes,  a  loss  of  control  of  the  train  by 
them,  fright  upon  their  part,  and  even  death. 
These  things  being  so,  the  probabilities  of 
destruction  to  the  train  and  passengers  fol- 
low merely  as  necessarily  as  such  probabili- 
ties would  follow  from  the  misplacing  of  a 
switch  or  the  removal  of  a  rail.  Hence  we 
say  that  every  part  and  clause  of  the  act  is 
directed  towards  the  suppression  of  train 
wrecking. 

Does  the  Information  charge  two  offenses? 
In  other  words,  may  the  prosecution  charge 
the  defendant  with  the  four  distinct  acts,  to 
wit,  throwing  out  a  switch,  with  the  inten- 
tion of  derailing  a  passenger  train;    unlaw- 


Digitized  by 


Googh 


750 


PACIFIC  BEPOBTBB,  VoL  43. 


(CaL 


fully  boarding  the  said  passenger  train,  with 
the  Intention  of  robbing  the  same;  placing 
dynamite  upon  the  track,  with  the  Intention 
of  blowing  up  the  said  train;  and  setting  fire 
to  a  bridge  over  which  said  train  must  pass, 
with  the  intent  of  wrecldng  said  train.  In 
the  present  case,  the  defendant  Is  charged 
with  but  two  of  these  acts,  and  it  naturally 
and  ordinarily  follows,  in  statutes  similar  to 
this  one,  that  if  more  than  one  of  the  acts 
may  be  cliarged,  all  or  any  number  less  than 
all  pugr  be  charged.  We  think  this  Informa- 
tion is  not  susceptible  to  the  diarge  of  du- 
plicity, and  base  our  conclusion  upon  the  gen- 
eral principle  declared  in  Bishop's  New  Crim- 
inal Procedure  (section  436):  "A  statute  often 
makes  punishable  the  doing  of  one  thing,  or 
another,  or  another,  sometimes  thus  specify- 
ing a  considerable  number  of  things.  Then, 
by  proper  and  ordinary  construction,  a  pe]> 
son  who  in  one  transaction  does  all  violates 
the  statpte  but  once,  and  Incurs  only  one  pen- 
alty. Tet  he  violates  it  equally  by  doing  o?ie 
of  the  things.  Therefore,  the  indictment  on 
such  a  statute  may  allege  in  a  single  co\mt 
tliat  the  defendant  did  as  many  of  the  for- 
bidden things  as  the  pleader  chooses,  employ- 
ing the  conjunction  'and'  where  the  statute 
lias  'or,'  and  it  will  not  be  double,  and  it 
will  be  established  at  the  trial  by  proof  of  any 
one  of  them."  This  principle  of  law  is  uni- 
▼ersally  recognized  as  sound,  and  the  applica- 
tion of  it  to  the  facts  of  this  case  presents 
the  only  point  of  difflcnlty.  If  persons,  tor 
the  purpose  of  wrecking  a  certain  passenger 
train,  shqiild  <1)  throw  out  a  switch,  (2)  place 
dynamite  upon  the  track,  (3)  bum  a  bridge 
over  which  the  train  must  pass,  it  would  not 
be  an  open  question  but  that  those  acts  conld 
be  properly  charged  in  one  information,  and 
the  proof  of  any  of  them  support  a  Judgment 
of  conviction;  and  the  reasons  why  the  legal 
soundness  of  such  a  pleading  is  so  apparent 
ivould  be  because  the  three  acts  charged  were 
forbidden  by  the  same  provision  of  law,  be- 
cause they  were  all  dlrteted  towards  one  cer- 
tain passenger  tialn,  and  because  all  were 
done  for  the  purpose  of  wrecking  that  train, 
and  thus  done  as  part  of  one  and  the  same 
transaction.  But  when  we  come  to  consider 
clause  No.  2,  as  to  boarding  a  passenger  train 
with  the  intention  of  robbing  the  same,  we 
meet  with  more  difflcnlty;  for  there  the  in- 
tention with  which  the  axrt  of  boarding  is  done 
is  to  rob,  and  not  to  wreck.  Yet,  as  we  have 
already  said,  the  intention  of  robbery  carries 
with  it  the  probable  result  of  wrecking,  and 
it  was  the  wrecking  and  not  the  robbing  that 
the  act  was  primarily  aimed  to  prevent.  If 
the  act  had  said  boarding  the  train  with  the 
intentlm  of  wrecking  it.  Instead  of  boarding 
it  with  the  intention  of  robbing  it,  the  entire 
act  would  have  been  in  perfect  harmony,  and 
clearly  the  four  spieciflc  acts  could  have  been 
Joined  in  the  ope  charge  as  one  offense.  And 
we  think  that  the  mere  fact  that  the  board- 
ing of  the  traht  Is  done  with  the  specific  In- 
tent of  robbery,  a  different  intent  from  that 


accompanying  the  other  acts  gpeclfled.  Is  not 
sufficient  to  take  it  out  of  the  rule  we  bare 
quoted  from  Mr.  Bishop.  We  hold  it  Is  not 
necessary  that  the  acts  coupled  together  should 
all  be  required  by  the  statute  to  be  done  with 
the  same  Intent,  before  they  may  be  Joined  as 
one  offense.  This  act  is  essentially  one  to  pre- 
vent train  vrrecking.  The  lawmaking  pow^ 
concluded  that  certain  acts,  done  with  certain 
intents,  would  result  in  the  wrecking  of 
trains.  That  body,  in  effect,  created  a  new 
crime,  known  as  "train  wrecking,"  and  de- 
clared it  a  felony.  While  in  terms  it  did  not 
give  such  name  to  these  acts,  yet  the  statute 
taken  altogether  fully  supports  that  constmc- 
tlon;  and  if  such  be  its  construction,  we 
think  but  one  result  can  follow,  and  that  is 
the  validity  of  the  Information  here  Involved. 
If  the  lawmaking  power  should  declare  that 
every  person  who  unlawfully  removes  a  rail 
from  a  railroad  track,  or  bums  a  railroad 
bridge,  or  places  dynamite  upon  the  trade 
or  turns  a  switch,  or  forces  the  employes  of 
the  train  to  leave  their  posts  of  duty,  or  kills 
the  engineer,  or  gags  and  binds  the  conduct- 
or of  the  train,  shall  be  guilty  of  a  felony 
known  as  "train  wrecking,"  we  are  clear  that 
one  or  two,  or  all  of  these  acts,  if  directed  to- 
wards the  same  train  and  in  the  same  trans- 
action, could  be,  and  if  the  facts  shown  Jus- 
tified it,  should  be,  charged  in  one  informa- 
tion as  one  offense.  It  should  be  so  charged, 
for  such  form  of  information  would  thus  lim- 
it the  rascal's  opportunity  of  escape  from  the 
clutches  of  the  law  to  the  smallest  possible 
compaJBS.  In  tills  Illustration  we  Iiave  a  se- 
ries pf  acts  prohibited,  without  mention  by 
the  statute  of  any  specific  intent  In  the  do- 
ing of  any  of  (hem;  yet,  if  committed,  tbey 
would  constitute  a  felony.  It  is  thus  observ- 
able, from  what  we  have  said,  that  a  series 
of  prohibited  acts  may  be  Joined  together  and 
charged  as  one  offense,  where  the  statute  fix- 
es the  same  specific  intent  in  the  doing  of  all 
of  them;  and,  further,  that  tbey  may  he 
Joined  when  the  statute  specifies  no  specific 
Intent  for  the  doing  of  any  of  them.  And 
there  is  no  reason  in  principle  why  the  rule 
should  be  different  when  some  of  the  acts  pro- 
hibited by  the  statute  must  t>e  done  with  a 
certain  specific  intent,  and  the  others  with  do 
specific  intept;  or  where  some  of  the  acts 
must  be  done  with  a  certain  specific  intent, 
and  others  with  a  different  specific  intent. 
The  question  of  Intent  with  wlilch  the  pro- 
hibited acts  are  done  does  not  furnish  the 
test  by  which  the  charge  of  duplicity  in  plead- 
ing is  determined.  We  think  that  the  board- 
ing of  the  tr^n,  if  done  with  a  different  in- 
tent than  the  act  of  burning  the  bridge  or  re- 
moving a  rail,  does  not  prevent  the  applica- 
tion of  the  principle  laid  down  by  Mr.  Bish- 
op. The  specific  intent  or  intention  mention- 
ed in  the  statute  is  an  essential  and  matedal 
part  of  the  felpny.  It  Is  but  a  part  of  the 
description  of  .the  offense.  It  Is  Just  as  es- 
sential to  make  out  the  felony  as  the  doing  of 
the  abstract  act,  and  the  act  aud  intention 
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most  be  Joined  or  there  Is  no  offense.  Hence, 
it  follows  tliat  the  acts  of  tbemselyes  may  be 
perfectly  harmless,  or  they  may  constitute 
other  offenses,  but  they  are  only  enjoined  by 
this  Btatnte  when  coupled  with  certain  spe- 
dflc  Intents.  As  lllnstratlye  of  this  matter 
of  Intention:  In  Angel  y.  Oom.,  2  Va.  Gas. 
231,  defendant  was  charged  nnder  a  statute 
wltb  unlawfully  shooting,  "with  the  Intention 
to  malm,  disfigure,  disable  and  kill,"  and  a 
conylctlon  was  sustained. 

As  supiwrtlng  gaierally  the  Information 
here  under  consideration,  against  the  charge 
of  dnpllcity,  we  cite  Hlnlde  y.  Com.,  4  Dana, 
518.  Defendant  was  there  eluded  under  .a 
statute  with  haying  "set  up  and  kept  a  gam- 
ing table,  and  induced  others  to  bet  at  it" 
The  court  said:  "Although  the  setting  up  ef 
a  gaming  table  may  alone  be  an  IndlctaUe 
4^en8e,  the  keying  of  such  table  and  the  In- 
dndng  ot  any  person  to  bet  upon  It,  anotho-, 
when  each  shall  have  been  committed  by  dif- 
ferent perscou  or  at  different  times,  neyerthe- 
less,  as  they  are  oo-oi)eratiye  acts,  constitut- 
ing altogether  one  offense  when  committed 
by  the  same  penKw  at  the  same  time,  an  in- 
dictment for  that  combined  act  in  yiolation 
of  law  may  properly  charge  the  whole  in  one 
count,  and  but  one  punishment  can  be  in- 
flicted, as  for  one  offense."  In  Oom.  v.  Mil- 
ler, 107  Pa.  St  236,  an  Indictment  was  sus- 
tained charging  a  forcible  entry  and  detain- 
er. In  State  y.  Murphy,  47  Mo.  274,  an  in- 
dictment was  sustained  charging  "the  keep- 
ing open  a  tippUng  ehop  and  grocery,  and 
selling  to  diyers  i>er8ons  intoxicating  liquors 
on  the  first  day  of  the  week."  The  court 
said:  "When  a  statute  la  one  clause  fmbids 
several  things,  or  creates  several  offenses  In 
the  alternative,  which  are  not  repugnant  in 
their  nature  or  penalty,  the  clause  is  treated 
in  pleadings  as  though  it  created  but  one  of- 
fense; and  they  may  all  be  united  conjunc- 
tively in  one  count,  and  the  count  is  sustain- 
ed by  proof  of  one  of  the  offenses  charged." 
In  State  v.  Oooster,  10  Iowa,  454,  an  indlct- 
meat  was  sustained  charging  the  defendant 
with  keeping  a. gambling  house  and  permit- 
ting other  penons  In  a  place  under  the  con- 
trol of  defendant  to  play  for  money  and  other 
things.  The  court  said:  "The  objection  has 
its  origin  in  the  Idea  that  there  Is  such  a  dif- 
ference in  the  essential  qualities  of  these  two 
acts  as  to  make  them  separate  offenses.  But 
is  tlus  true?  They  are  foqnd  in  the  disjunc- 
tive dauBe  of  thCr  same  seiotijon  of  the  Code, 
visited  with  the  same  penalty,  and  it. is  the 
better  opinion  that  in  their  essence  they  are 
one  and  the  sasie  offense,  the  gi:i]t  of  which 
may  be  Incurred. in  one  or  other  of  these 
methods."  In  State  v.  Nelson,  29  Me.  320, 
an  .  iBdictoieBt  -  was  .  sustained  charging  de- 
(eodaat  "with  buying,  ceoelving,  and  aiding 
in  concealing  stolen  goods,  knowing  the  same 
to  have  been  stolen."  To  'the  same  effect  is 
Stevens  V.  Com.,' 6  Mete.  (Mass.)- 241,  where 
the  court  said:  "There  is  but  one  count  in 
wJbicb  ttte  defendant  is  charged,  and  thece  is 


but  one  offense  with  which  he!  is  charged. 
It  is  made  but  one  offense  by  the  statute,  al- 
though, according  to  the  language  used,  it 
may  be  committed  in  one  of  three  modes,-^ 
that  is,  by  buying,  receiving,  or  aiding  in  the 
concealment  of  stolen  goods.  Whether  char- 
ged to  be  done  In  one,  two,  or  all  three  of 
the  modes  mentioned,  it  is  still  but  one  of- 
fense, and  the  general  finding  of  the  Jury  is 
that  the  offense  was  committed  as  charged." 
In  Wingard  v.  State,  13  Ga.  396,  an  indict- 
ment was  sustained  charg^g  that  certain 
defendants  'Uiid  play  and  bet  with  cards  for 
money  at. a  game  of  poker,  whist,  faro,  seven- 
up,  three-up,  and  other  games  played  with 
cards."  It  will  be  noticed  that  In  the  cases 
we  have  cited  the  vazlous  acts  are  charged  In 
one  and  the  same  count  of  the  indictment 
The  authorities  of  our  own  state  go  to  the 
full  length  of  those  cited  from  sistw  states. 
In  People  v.  De  La  Ouerra,  81  Cal.  459,  a 
case  Involving  a  statute  which  declared  it  a 
felony  for  certain  county  (fflcers  to  Issue, 
have  in  their  possession  with  Intent  to  circu- 
late, or  put  in  circulation,  certain  licenses,  it 
was  charged  that  the  defendant  had  In  his 
possession,  .with  Intent  to  circulate,  and  did 
actually  put  in  circulation,  one  of  these  li- 
censes. The  court  upheld  the  indictment 
against  the  charge  of  duplicity,  and  reversed 
the  Judgment  Here  one  of  the  acts  was 
done  with  a  certain  specific  intent,  and  the 
other  was  ^one  without  any  specific  Intent 
whatever..  Various  violations  of  the  gaming 
statute  may  be  charged  in  one  indictment 
People  V.  Gosset  93  CaL  641,  29  Pac.  246. 
It  is  conceded  that  nnder  the  act  declaring 
Who  are  vagrants,  and  prescribing  the  pun- 
ishment therefor,  the  entire  series  of  acts 
there  laid  down  may  be  charged  in  one  com- 
plaint Ex  parte  McCarthy,  72  Cal.  384,  14 
Pac.  96.  This  Is  so  though  the  act  mentions 
no  such  offense  as  vagrancy,  and  It  might  l>e 
suggested  that  in  nearly  all  of  the  statutes 
from  which  we  have  quoted  like  the  case  at 
bar  the  offense  is  given  no  technical  name. 
In  People  v.  Frank,  28  CaL  513,  the  defrad- 
ant  was  charged  with  falsely  making  a  draft, 
and  also  with  passing  the  draft  knowing  It 
to  be  forged,  and  the  indictment  was  sustain- 
ed. Such  an  indictment  would  be  good,  even 
though  the  false  making  was  done  upon  one 
day  and  the  passing  was  done  months  sub- 
sequent thereto,  and  even  though  the  false 
making  was  done  with  Intent  to  defraud  A., 
and  the  passing  was  done  with  intent  to  de- 
mand B.  People  v.  Harrold,  84  Cal.  567,  24 
Pac.  106. 

The  information  in  this  case  is  clumsily 
drawn  in  this:  that  it  is  not  directly  and  spe- 
cifically shown  that  It  was  the  same  passen- 
ger train  towards  which  the  two  unlawful 
acts  charged  against  defendant  were  direct- 
ed. But  we  think  such  fact,  fairly  Inferable 
from  the  pleading,  and  the  entire  record  in- 
dicates the  case  to  have  been  tried  xtpaa 
such  assumption.  Indeed,  appellant's  counsel 
make  no  point  that  the  luformatlon  is  de- 
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fectlve  !n  this  respect  The  further  point  Ss 
made  that  there  can  be  no  such  thing  aa  rob- 
bing a  passenger  train,  and  that  the  statute 
In  that  regard  is  meaningless.  "Robbing  a 
store,"  "robbing  a  safe,"  and  "robbing  a 
train"  are  every-day,  ordinary,  and  common 
expressions.  Very  possibly  it  is  In  this  sense 
that  the  legislature  used  the  verb  "rob,"  and 
not  In  connection  with  the  technical  meaning 
of  the  offense  of  robbery.  But,  aside  from 
this,  the  trial  conrt  told  the  Jury  what  consti- 
tuted robbing  a  train,  and  no  complaint  is 
here  made  that  such  Instruction  as  to  the  law 
was  not  sonnd.  For  the  foregoing  reasons, 
the  judgment  la  afllimed. 

Weconcnr:  McPABLAND.J.jVANPLBBT, 
J.;   HARRISON,  J. 

TEMPLB,  J.  I  dissent  from  the  condnslon 
reached  by  the  court  In  this  case.  The  char- 
ging part  of  the  informati'm  Is  that  defend- 
ant "did  willfully,  unlawfully,  and  feloniously 
throw  out  a  switch  at  Roscoe  station  •  •  • 
with  intent  then  and  there  to  derail  a  pas- 
senger train,  and  did  then  and  thoe  willfully, 
unlawfully,  and  fdoniously  board  a  passenger 
train  on  said  raUrood  at  said  station,  with 
intent  then  and  there  to  rob  said  passen- 
ger train."  Defendant  demurred  on  several 
grounds,  one  of  which  was  that  the  Informa- 
tion charges  mare  than  one  offense,  to  wit,  (1) 
throwing  out  a  switch  with  intent  to  derail  a 
passenger  train,  and  (2)  boarding  a  passenger 
train  with  Intent  to  rob  the  tame.  Both  these 
acts  are  charged  in  the  information,  and,  ex- 
cept by  the  use  of  the  words  "then  and  there," 
It  is  not  shown  that  the  two  acts  have  any 
reference  to  each  other.  It  does  not  appear 
that  any  train  was  derailed,  or  that  if  so  it 
was  derailed  that  defendant  might  board  it, 
nor  that  he  boarded  it  that  he  might  derail 
it;  nor  Is  it  charged  that  the  acts  were  in 
pursuance  of  a  common  intent,  as  to  wreck 
the  train.  In  fact,  it  does  not  appear  that 
he  boarded  the  same  train  that  he  attempted 
to  derail.  In  no  way  Is  it  shown  that  the 
acts  charged  were  a  part  of  the  same  transac- 
tion. To  derail  a  train  may  be  one  mode  of 
wrecking  a  train,  but  to  board  a  train  for  the 
purpose  of  robbing  It  cannot.  In  the  nature  of 
things,  be  ^ther  a  mode  or  the  means  of 
wrecking  it  Besides,  the  allegations  of  an 
information  must  be  such  that  It  true,  the 
guilt  of  the  defendant  Inevitably  follows.  It 
must  negative  the  posdbillty  of  Innocence. 
That  the  defendant  Is  guilty  of  any  act  which 
would  tend  to  the  wrecking  of  a  train  is  not 
shown,  for  he  is  cliarged  to  have  boarded  the 
train  for  the  purxxise  of  robbing  it  while  It 
was  standing  at  a  station,  or  sidetracked 
waiting  for  its  right  of  way,  and  when  no  en- 
gine was  attached  to  it  If  It  was  intended 
to  charge  an  act  which  was  liable  to  cause 
the  wrecking  of  the  train,  all  such  possibili- 
ties should  be  negatived.  As  long  ago  as 
1865  this  court  considered  the  question  as  to 
what  charges  may  be  Joined  in  an  indictment 


In  People  v.  Shotwell.  27  Cal.  394,  It  was  said, 
quoting  from  Wharton:  "Where  a  statute 
makes  two  or  more  distinct  acts  connected 
with  the  same  transaction  indictable,  each 
one  of  which  may  be  considered  as  represent- 
ing 8  stage  in  the  oHeoBe,  it  has  in  vaaixj 
cases  been  ruled  that  they  may  be  coupled  lit 
one  count"  It  has  been  held  that  where  as 
offense  consists  of  various  acts  which  may  be 
said  to  constitute  different  phases  or  ingredi- 
ents of  an  offense,  or,  as  Is  said  In  the  above 
quotatlMi,  different  stages  in  its  commissioa, 
the  legislature  may  provide  that  the  commis- 
sion of  any  (me  of  these  acts  shall  constitute 
the  offense. .  In  such  case  they  may  be  Join- 
ed, and  proof  of  any  one  act  will  Justify  a  ve^ 
diet  of  guilty.  Further  than  this,  in  my  opin- 
ion, the  rule  relied  upon  to  uphold  this  In- 
formation has  never  been  carried  in  any  well- 
considered  case.  In  considering  anthoritlea 
from  other  states,  it  must  be  borne  in  mind 
that  our  statute  expressly  provides  that  the 
Indictment  or  Information  shall  charge  bnt 
one  offense  (Pen.  Code,  i  954),  while  elsewhere 
different  offenses  may  be  Joined,  provided 
they  are  charged  In  different  counts  and  tbev 
are  of  the  same  general  character  and  tne 
mode  of  trial  the  same.  Whart  Or.  PL  1 28S. 
The  CDly  authorities  from  other  states,  there- 
fore, which  will  be  of  value  here,  are  tbcoe 
referring  to  the  Joinder  of  different  offenses 
in  the  same  count  One  point  made  on  tills 
appeal  by  the  defendant  Is  that  robbing  a 
train  means  nothing,  and  therefore  the  charge 
is  not  of  an  oSeaae.  In  the  leading  opinion  it  Is 
said:  "As  to  what  is  meant  by  robbin?  a  pas- 
senger train  we  will  not  now  Indolge  in  snr- 
mlse."  Tet  the  defendant  has  been  convicted 
of  robbing  a  passenger  train,  and  sentenced 
to  be  hanged.  He  appeals  to  this  court  as 
was  his  right  and  makes  the  point  that  it  Is 
not  a  public  offense.  The  court  below  In- 
structed the  Jury  that  "if  they  believed  from 
the  evidence  that  defendant  boarded  an  ex- 
press car  in  a  passenger  train  on  the  Sontbern 
Pacific  Railroad  at  Roscoe  station  in  said 
county,  and  by  force  and  violence,  or  by- 
putting  in  fear  of  some  injury  to  the  person  of 
the  messenga  in  charge  of  said  car,  did  rob, 
steal,  and  carry  away  any  money  of  any  valoe 
then  In  custody  or  In  the  control  of  said  mes- 
senger, then  the  Jury  should  find  the  defendant 
guilty."  How  can  this  court  afOrm  the  Judg- 
ment on  such  an  appeal,  without  determining 
what  robbing  a  imssenger  train  means,  and 
that  it  means  Just  what  the  trial  court  said 
It  did? 

HBNSHAW,  J.  I  concur  in  the  dissenting 
opinion  of  Mr.  Justice  TBMPLB.  To  what  be 
has  said  it  may  be  added  that  there  is  In- 
volved in  this  dissent  no  doubt  of  the  pow- 
er' of  the  legislature  to  pass  the  statute  on- 
der  review,  nor  any  doubt  of  the  validity  of 
the  statute  as  a  penal  law.  The  legislature 
might  by  a  single  enactment  provide,  for  ex- 
ample, that  every  person  who  commits  a 
mordw,  every  person  who  commits  treason 
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aKainst  the  state,  erery  person  who  bears 
false  witness  against  another  by  means  of 
which  that  other  loses  his  life,  upon  convic- 
tion shall  be  adjudged  guilty  of  felony,  and 
shall  be  punished  with  death.  Such  a  law 
would  violate  no  rule  applicable  to  the  en- 
actment or  interpretation  of  penal  statutes. 
These  offenses  are  all  now  punishable  by 
death;  yet  would  any  one  assert  that  under 
a  system  of  criminal  pleading  such  as  ours, 
which  commands  that  the  indictment  shall 
charge  but  one  offense,  these  acts  or  any 
two  of  them  might  be  charged  in  one  indict- 
ment? With  deference  to  the  reasoning  of 
the  prevailing  opinion,  I  think,  until  it  be- 
came the  law  of  the  state,  he  would  have 
been  deemed  a  rash  advocate  who  would 
have  dared  so  to  argue.  And  the  reason  Is 
not  far  to  seek.  Such  a  law,  though  cast  in 
one  enactment,  declares  against  several  sep- 
arate and  distinct  crimes.  Is  it  less  plain 
that  the  act  nnder  consideration  does  the 
same  thing?  Where  a  statute  makes  penal 
a  single  act  done  with  one  of  several  unlaw- 
ful Intents,— as  the  derailing  of  a.  train  for 
the  purpose  of  injuring  property,  or  for  the 
purpose  of  larceny,  or  for  the  purpose  of  kill- 
ing or  maiming  its  passengers  (People  v. 
MUne,  60  Cal.  71),— or  where  it  enumerates 
a  series  of  acts  done  with  a  single  unlawful 
purpose,  either  of  which  acts  separately,  or 
all  of  which  together  constitute  but  the  one 
offense,  as  making,  altering,  uttering,  pass- 
ing, or  attempting  to  pass  a  forged  and  coun- 
terfeit instrument  (People  v.  Ah  WOj  28  Cal. 
205),  an  indictment  charging  the  single  act 
with  the  multifarious  purposes,  or  the  sever- 
al acts  with  the  single  purpose.  Is  not  objec-. 
tionable.  This  is  as  far  as  the  rule  goes;  and 
from  the  illustrations  which  Mr.  Bishop 
gives  to  support  bis  text,  it  is  as  far  as 
the  learned  author  ever  meant  to  be  under- 
stood as  carrying  it  He  says,  In  explana- 
tion of  his  statement  quoted  in  the  prevail- 
•ng  opinion:  '"rhus,  where  the  statute  for- 
bids the  unlicensed  sale  of,  for  example, 
rum,  brandy,  whisky,  or  gin,  the  Interpreta- 
tion is  that  the  offense  may  be  committed  by 
selling  any  one  or  two  of  the  specified  liq- 
uors, or  all  of  them;  and,  whichever  is  done, 
in  one  transaction,  there  is  but  one  crime. 
So  it  is  not  ill  to  charge  in  one  count  that  the 
defendant  did  offer  to  sell  and  suffer  to  be 
sold  intoxicating  liquor.  Under  a  statute  the 
words  of  which  are  'shall  willfully  destroy, 
deface,  or  injure,'  etc.,  one  may  be  charged 
with  'destroying,  defacing,  and  Injuring"  a 
register.  Under  a  statute  to  punish  one  who 
'utters  or  passes,  or  tenders  In  payment  as 
true,'  any  counterfeit  money,  It  may  be  char- 
ged that  the  defendant  'did  utto:  and  pass  as 
true,'  etc.  A  statute  made  punishable  any- 
one who  'shall  sell  or  offer  for  sale'  any  lot- 
tery ticket,  and  it  was  adjudged  not  double 
to  charge  that  the  defendant  did  'unlawfully 
offer  for  sale  and  did  unlawfully  sell'  a  lot- 
tery ticket,"  After  having  given  these  ex- 
amples, the  author  is  careful  to  point  out 
T.4SP.no.6— 48 


that  "the  natures  of  the  offense  and  of  the 
act  should  be  considered  in  determining 
whether  or  not  a  charge  is  double."  1  Blsh. 
New  Or.  Proc.,  8  437,  and  notes.  It  Is  no 
answer  to  the  contention  that  boarding  a 
train  for  the  purpose  of  robbery  is  a  distinct 
offense  from  derailing  It  to  say  that  the  un- 
lawful boarding  may  tend  to  derail  it  £!ven 
a  man  accused  of  crime  is  only  chargeable 
with  the  natural  consequences  of  his  act  and 
the  legislature  itself  may  not  declare  that 
to  be  a  natural  consequence  which  in  fact  is 
not.  But  Indeed,  In  this  case  It  is  not 
the  legislature,  but  this  court  which  has 
done  80.  The  legislature  has  said  only  that 
for  his  attempted  robbery  he  Is  guilty  of  a 
felony;  this  decision  In  effect  says  that  he 
must  be  presumed  to  have  intended  that  hia 
robbery  should  result  in  train  wrecking.  Yet 
the  defendant  might  have  entered  the  train 
for  purposes  of  secret  theft  He  might  have 
entered  undetected,  and  have  escaped  in  like 
manner.  It  might  have  been  furthest  from 
his  thoughts  to  disturb  any  person  upon  the 
train.  It  might  have  been  his  earnest  wiBb 
and  active  endeavor  to  prevent  the  train 
from  being  wrecked  or  derailed  while  he 
was  on  it  since  in  that  event  he  must  share 
the  common  peril  of  the  others.  Still,  for 
doing  what  he  did  he  would  have  violated 
this  law,  and  his  conviction  under  It  would 
be  jusOfled.  Xet,  can  it  be  said  that  his 
act  was  "train  wrecking,"  or  had  anything 
In  common  with  the  other  acts  and  offenses 
enumerated  In  the  statute?  His  acts  do  not 
import  violence.  And  it  is  a  part  of  common 
reading  that  when  acts  of  violence  are  com- 
mitted by  robbers  who  are  themselves  upon 
a  train,  in  consideration  of  their  own  safe- 
ty they  first  bring  it  to  a  standstill  that  it 
may  not  be  wrecked.  Nor  can  I  perceive 
that  It  would  have  relieved  the  embarrass- 
ment which  seems  to  have  been  felt  in  inter- 
preting this  statute  if  the  legislature  had  in 
fact  designated  the  acts  as  "train  wrecking." 
Plenary  are  the  powers  of  that  body.  Its 
Ipse  dixit  may  create  a  crime,  but  there  Is 
no  such  magic  in  a  name  as  will  enable  even 
the  legislature  to  make  robbery  or  rape  or 
perjury  "train  wrecking,"  merely  because  it 
calls  them  that.  If,  in  the  Instance  atxive 
cited,  the  legislature  had  said  that  every  per- 
son who  commits  murder,  treason,  or  per- 
jury which  costs  another  his  life  shall  be 
guilty  of  the  unpardonable  crime,  and  on 
conviction  shall  suffer  death,  a  common 
name  would  thus  have  been  conferred  upon 
three  distinct  offenses.  Could  they  for  that 
reason  have  been  charged  in  one  indictment? 
The  suggestion  of  Mr.  Justice  TEMPLB 
that  it  is  incumbent  upon  this  court  to  define 
what  Is  meant  by  "robbing  a  train"  Is  sub- 
sequently treated  in  the  last  paragraph  oC 
the  opinion.  But  even  by  It  the  phrase  Is 
given  no  interpretation.  It  is  suggested 
merely  that  "very  possibly"  the  legislature 
intended  to  use  the  word  "rob,"  not  as  it 
used  It  in  creating  and  defining  the  crime  ot 
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robbery,  but  as  a  mere  ooHoqalalism;  and  It 
is  aald  that  "robbing  a  store"  and  "robbing 
a  safe"  axe  eveiy-day,  ordinary,  and  com- 
mon expressions.  But  wonld  an  Indictment 
charging  a  man  with  robbing  a  store  be 
upheld?  And,  If  so,  what  Is  the  definition  of 
the  offense?  This  is  the  precise  question 
which  the  defendant  in  this  case  puts  when 
he  argues  that  there  Is  no  such  crime  known 
to  the  law  as  robbing  a  train;  and  If  there 
be,  he  asks  this  court  to  define  It  and  say 
whether  it  means  burglary  or  larceny  of 
goods  In  a  train,  or  the  robbery  of  some  per- 
son uiwn  the  train.  It  would  seem  that  a 
defendant  situated  as  is  this  one,  under  a 
sentence  of  death,  and  appealing  to  this 
court,  as  1b  his  right,  for  an  Interpretation 
of  the  law  under  which  he  is  to  be  hanged, 
sentenced  under  a  law  which  now  for  the 
iirst  time  la  before  the  court  for  construc- 
tion. Is  entitled  to  a  forthright  answer  rath- 
er than  to  a  mere  conjecture  as  to  what  may 
or  may  not  have  been  in  the  legislative  mind. 
Mor  Is  it  an  answer  to  say  that  he  Is  fore- 
closed because  he  took  no  exception  to  the 
trial  court's  instruction  npon  the  question. 
He  is  here  within  bis  right  in  asking  the 
^nrt  of  last  resort  to  define  the  law,  and  U 
seems  hardly  to  fill  the  measure  of  his  Just 
•demand  to  tell  him  that  he  did  not  object  in 
4inother  fomm  to  a  definition  given  by  some- 
i>ody  else.  Moreover,  it  was  not  incumbent 
upon  the  defendant  to  take  any  formal  objec- 
tion and  exception  to  the  instructions.  His 
rights  In  that  regard  are  fully  preserved  by 
section  1176  of  the  Penal  Code,  which  pro- 
yideo:  "When  written  charges  have  been 
presented,  given  or  refnsed,  or  when  the 
charges  have  been  taken  down  by  the  re- 
porter, the  questions  presented  in  such  char- 
ges need  not  be  excepted  to  or  embodied  in 
a  bill  of  exceptions,  but  the  written  charges 
of  the  report,  with  the  indorsement  show- 
ing the  action  of  the  court,  form  part  of  the 
record,  and  any  error  In  the  decision  of  the 
court  thereon  may  be  taken  advantage  of  on 
appeal,  in  like  manner  as  if  presented  In  a 
bill  of  exceptions."  And  when  a  defendant 
urges  upon  this  court  that  the  offense  with 
which  he  Is  charged  is  not  one  known  to  the 
law,  how  can  it  be  said  that  be  is  not  ob- 
jecting to  instructions  which  puriMrt  to  de- 
fine the  offense?  The  prevailing  opinion  may 
be  taken,  as  deciding,  against  defendant's 
contention, '  that  there  Is  such  a  crime  as 
**robblng  a  train,"  but  whether  that  crime 
be  the  one  defined  by  the  Instructions,  or 
some  other,  appellant  Is  not  told. 

To  the  further  defect  in  the  Indictment 
which  Mr.  Justice  TEMPLE  points  out, 
namely,  that  it  does  not  even  appear  that 
the  attempt  to  rob  and  attempt  to  wreck 
were  directed  against  the  same  train.  It  is 
answered,  not  that  the  pleading  does  so 
show,  but  that  It  is  fairly  Inferable  there- 
from, and  that  the  record  discloses  that  the 
case  was  tried  upon  that  theory.  But  this 
defendant  is  demurring  to  the  indictment. 


and  an  absence  of  necessary  averment  Is  coo- 
ceded.  Is  Its  absoice  to  be  sivpUed  by  an 
Inference?  Then  It  is  not  necessary,  even 
against  demnrrer,  to  charge  that  a  defendant 
committed  a  crime;  it  Is  sufilcient  to  plead 
circumstances  from  which  it  may  be  inferred 
that  he  committed  a  crime.  This  hearing  is 
on  demurrer  only.  What  difference  can  it 
make  to  a  logical  decision  of  the  question  to 
say  that  the  case  was  tried  upon  one  or  an- 
other theory?  When  the  defendant's  demu- 
rer was  overruled,  there  was  nothing  for  him 
to  do  but  to  submit  to  a  trial  upon  any  theory 
which  met  the  views  of  the  prosecution  and 
Judge.  But  If  the  prevailing  ophilon  looks 
for  support  to  the  trial  of  the  cause,  there  can 
be  no  objection  to  scanning  the  record.  The 
state  of  things  there  disclosed  shows  what 
the  trial  court  believed  to  be  the  scope  of  the 
indictment,  proves  that  the  defendant  was  hi 
fact  tried  upon  two  (if  not  three  or  four)  dis- 
tinct and  separate  offenses,  and  demonstrates 
the  vice  of  the  ruling  which  upholds  this 
pleading.  With  the  histructions,  as  declara- 
tions of  principles  of  law,  no  fault  need  be 
found;  but  as  dealing  with  a  single  crime 
they  are  anomalous  In  the  history  of  the 
criminal  Jurisprudence  of  this  state.  The 
Jury  is  Instructed  (1)  that  If  defendant  threw 
out  a  switch  with  Intent  to  derail  a  passeD- 
ger  train,  he  is  guilty;  (2)  if  he  unlawfully 
boarded  a  passenger  train  with  Intent  to  rob 
said  passenger  train,  he  is  guilty  (it  is  sot 
charged  to  be  the  same  train  as  that  he  at- 
tempted to  derail);  (3)  If  he  boarded  an  ex- 
press train  at  Roscoe  station,  and  by  force 
and  violence,  or  by  putting  in  fear  the  mes- 
senger, robbed  and  stole  money  in  bis  cus- 
tody, he  Is  guilty;  (4)  if  defendant  abetted 
one  Johnson  in  derailing  a  train,  whereby  one 
Masters  was  killed,  then  he  is  gnilty.  Here 
there  are  instructions  touching  train  wreck- 
ing, and  an  attempt  at  train  wrecking,  board- 
ing a  train  with  intent  to  rob  it,  robboy  of  a 
messenger  upon  the  train,  and  murder.  Tlie 
indictment,  douUe  as  It  is,  charges  no  more 
than  the  throwing  of  a  switch  with  intent  to 
derail  a  passenger  train,  and  the  imlawfnl 
boarding  of  a  passenger  train  at  a  station 
with  Intent  to  rob  It.  These  instmctiona  are 
addressed  to  evidence  admitted  under  the  in- 
dictment But  can  It  be  said  that  they  are 
applicable  to  a  single  crime,  or  to  a  series  of 
acts  having  in  view  a  single  purpoae?  I  am 
convinced  that  it  can  not 

I  concur:   BEATTY,  O,  J. 


In  re  HATHA  WATS  ESTATE,    (a  P.  37&) 
(Supreme  Court  of  California.    Feb.  18,  1896.) 

APPBALABLa     JUDOMBRTS  —  RKVOKtire      APPOl.tT- 
MBRT   or   aCASDtAN    A.l>    LiTKM  —  DtamaSlL  OF 

PsTiTtoN    ros    Bkvooation    or    F»OBi.Ti   op 

Wii-u 

1.  Code  Civ.  Proc.  i  063,  aubd.  3,  anthorii- 
Ing  an  appeal  from  a  Judgment  or  order  revoldn; 
*1etters    of  guardianship,  refen  to  the  gnaid- 
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ianship  of  -tin  person  or  estate  of  a  minor,  or  of 
an  insane  or  incompetent  person,  for  which  pro- 
Tision  is  made  in  part  3,  tit.  11,  c.  14,  and  does 
not  apply  to  an  order  appointing  a  groardian  ad 
litem  under  section  372. 

2.  TboQi^  Code  CiT.  Proc.  f  963,  snbd.  8, 
anthorUes  an  appeal  from  an  order  revoking  the 
probate  of  a  wm,  it  does  not  aathorize  an  ap- 
peal frmn  an  order  denying  snch  revocation,  or 
diamissing  a  petition  for  snch  revocation. 

Department  1.  Appeal  from  superior  conrt, 
city  and  county  of  San  Francisco;  Charles  W. 
Slack,  Judge. 

Petition  by  Charles  W.  Barrow,  guardian  ad 
litem  of  Harriet  Coleman  Barrow,  an  incom- 
petent person,  for  the  revocation  of  the  pro- 
bate of  the  wUl  of  Anna  M.  Hathaway,  de- 
■ceased.  From  a  Judgment  granting  a  motion 
to  Tacate  and  set  aside  the  order  appointing 
sucb  guardian  ad  litem,  and  to  strike  out  and 
dismiss  such  i>etltion,  the  guardian  ad  litem 
appeals.    Dismissed. 

Wm.  T.  Baggett  and  Walter  H.  Llnfortb, 
for  appellant.    XL  3.  Friugle,  for  respondent 

FBB  CT7BIAM.  Motion  to  dismiss  the  ap- 
peal The  last  will  and  testament  of  Anna 
M.  Hathaway  was  admitted  to  probate  In  the 
-«aperlor  court  of  the  city  and  county  of  San 
Fixinclsco  In  January,  1895,  and  thereafter, 
viz.,  June  21,  1896,  upon  his  application  there- 
for, Charles  W.  Barrow  was  appointed  by 
one  of  the  Judges  of  said  court  guardian  ad 
litem  of  Harriet  Coleman  Barrow,  an  incom- 
petent person,  claiming  to  be  the  heir  at  law 
•of  the  deceased,  and  on  the  same  day  a  pe- 
tition was  filed  In  said  court  in  her  name  by 
her  said  guardian  for  the  revocation  of  the 
probate  of  said  will.  Upon  notice  therefor  to 
■said  guardian  ad  litem,  a  motion  was  made 
to  aald  court  to  vacate  and  set  aside  the  or^ 
der  appointing  him  as  said  guardian  ad  litem, 
and  to  strike  out  and  dismiss  the  petition  fil- 
ed by  him  for  a  revocation  of  the  probate  of 
said  wlIL  Tbia  motion  vras  heard  upon  affi- 
davits filed  on  behalf  of  the  respective  par- 
ties, and  on  the  7tb  of  September  the  conrt 
made  an  order  granting  the  motion.  From 
this  order  the  guardian  ad  litem  appealed  to 
this  conrt,  and  a  motion  is  now  made  on  be- 
half of  the  executor  to  dismiss  the  appeal  up- 
on the  ground  that  the  order  Is  not  appeal- 
Able.  The  provision  In  section  963,  subd.  3, 
Code  Civ.  Proc.,  authorizing  an  appeal  "from 
a  Judgment  or  order  ♦  ♦  •  revoking  let- 
ters of  guardianship,"  refers  to  the  guardian- 
ship of  the  person  or  estate  of  a  minor,  or  of 
an  Insane  or  Incompetent  person,  for  which 
provision  Is  made  In  chapter  14,  tit.  11,  pt  3, 
Code  Civ.  Proc.,  and  does  not  haclude  an  order 
appointing  a  guardian  ad  litem  to  represent 
the  Infant  or  Incompetent  person,  authorized 
by  section  372.  No  letters  of  guardianship 
are  issued  to  a  guardian  ad  litem,  but  bis  au- 
thority Is  evidenced  by  the  entry  In  the  min- 
utes of  the  comrt  appointing  him.  He  is  ap- 
pointed by  the  court  In  which  the  action  Is 
pending  in  each  case,  and  his  removal,  as  well 
4U  his  appointment,  Is  under  the  control  of 


the  court  In  which  the  case  Is  pending.  If  an 
appeal  could  be  taken  from  the  order  remov- 
ing him.  It  could  with  equal  reason  be  taken 
from  the  order  appointing  him,  and  the  very 
purpose  of  the  appointment  would  be  frustrat- 
ed. Neither  Is  that  portion  of  the  order  strik- 
ing out  and  dismissing  the  petition  for  the 
revocation  of  the  probate  the  subject  of  an  ap- 
peal. This  court  has  appellate  Jurisdiction  in 
snch  probate  matters  only  as  may  be  provid- 
ed by  law;  and  while  section  963,  subd.  3, 
Code  Civ.  Proc.,  authorizes  an  appeal  from  an 
order  revoking  the  probate  of  a  will.  It  does 
not  authorize  an  appeal  from  an  <»der  deny- 
ing the  revocation  of  the  probate  of  a  will, 
or  from  an  order  dismissing  a  petition  there- 
for. Estate  of  Sbarboro,  70  CaL  147,  11  Pac. 
563.  See,  also.  Estate  of  Montgomery,  65  CaL 
210;  Carpenter  v.  Superior  Court,  75  Cal.  596, 
19  Pac  174;  Estate  of  Ohm,  82  Cal.  160,  22 
Pac.  927.  The  motion  to  dismiss  the  appeal 
Is  granted. 


XOUNGLOVB  V.  CUNNINGHAM.    (S.  F. 

264.) 

(Supreme  Court  of  California.    Feb.  18,  1896.) 

Action  on  Nora — Complaint— Faivotoue  Appsai, 

— DAMAOsa. 

1.  In  an  action  on  a  note  the  complaint  need 

not  specially  aver  a  consideration. 

i.  Where  an  appeal  appears  to  be  frivolons, 
a  mere  oral  assurance  in  arKument,  that  it  was 
taken  in  good  faith,  is  insufficient  to  avoid  the 
imposition  of  damages,  but  such  assurance  must 
find  some  support  in  tlie  record. 

Department  1.  Appeal  from  superior  court, 
Santa  Cruz  county;  J.  H.  Logan,  Judge. 

Action  by  Dwight  Younglove  against  James 
F.  Cunningham  on  a  promissory  note.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
AfiSrmed. 

Spalsbury  &  Bnrke,  for  appellant  Z.  N. 
Goldsby,  for  respondent 

PER  CURIAM.  Action  upon  a  promissory 
note.  Judgment  went  for  plaintiff,  and  de- 
fendant appeals  therefrom  upon  the  Judg- 
ment roU.  The  single  point  made  In  support 
of  the  appeal  Is  that  the  lower  court  erred  in 
overruling  a  general  demurrer  to  the  com- 
plaint the  contention  being  that  there  Is  no 
averment  in  the  complaint'  of  a  considera- 
tion for  the  execution  of  the  note,  and  that 
hence  there  is  a  failure  to  state  a  cause  of 
action.  There  is  nothing  wliatsoever  of  mer- 
it In  the  point  It  Is  not  essential  to  the 
statement  of  a  cause  of  action  founded  upon 
a  contract  In  writing  to  specially  aver  a  con- 
sideration. The  writing  Imports  a  consid- 
eration (Civ.  Code,  f  1614),  and  the  pre- 
sumption thus  arising  Is  one  of  law,  which  Is 
not  required  to  be  averred  (Henke  v.  Associa- 
tion, 100  Cal.  429,  34  Pac.  1089).  AppeUant 
In  fact  conceded  at  the  oral  argument  that 
his  contention  was  untenable,  but.  In  re- 
sponse to  the  demand  made  by  respondent 
for  damages  as  for  a  frivolous  appeal,  urged  . 
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that  when  the  apx)eal  was  taken  It  was  taken 
In  good  faith,  and  In  the  honest  conylction 
that  the  point  Involved  error.  This  assur- 
ance should  come  from  the  record,  or  at  least 
find  some  semblance  of  support  therein, 
which  the  record  before  ns  entirely  falls  to 
furnish.  A  party  cannot  be  permitted  to 
avoid  the  consequences  of  a  wholly  ground- 
less appeal  by  indulging  himself  In  a  mere 
unsubstantial  belief  that  there  Is  merit  In  bis 
case,  when  the  slightest  Investigation  would 
have  assured  him  to  the  contrary.  Such 
excuse,  If  held  good,  would  require  us  to  re- 
call every  penalty  ever  Imposed  in  a  like 
case.  The  Judgment  is  affirmed,  with  $100 
damages,  to  be  recovered  by  respondent  as  a 
part  of  bis  costs  of  the  appeal. 


HUNTER  T.  HUNTER.    (No.  10,555.) 
(Supreme  Court  of  California.    Feb.  15,  1896.) 
Divorce — SnmiQNs  bt   Fubucatiom— Ex   pabti 

Fboceboino — Dkgbee— Affidavit— ElsTOP- 

PEL— PbESCMPTIOX — ALIMONT. 

1.  A  woman  was  twice  married,  and,  having 
heard  that  her  first  husband  was  living,  began 
proceedings  to  obtain  a  divorce  from  him.  The 
proceedings  were  ex  parte,  defendant  having 
been  served  with  summons  by  publication,  and 
a  decree  was  entered  as  prayed.  Held,  that  the 
proceedings  were  strictly  in  rem,  and  determined 
only  that  plaintiff  was  no  longer  the  wife  of 
defendant,  and  did  not  determine  that  defendant 
was  then  living,  and  that  she  was  his  wife  at  the 
time  of  entering  the  decree. 

2.  The  affidavit  of  plaintifT  in  such  case,  that 
she  was  the  wife  of  defendant  at  the  time  of  her 
subsequent  marriage  to  another,  does  not  estop 
her  from  denying  such  fact  in  an  action  by  her 
second  hnabano  to  annul  the  second  marriage. 

3.  In  divorce  by  the  second  husband  it  will 
be  presumed  that  the  first  husband  was  dead  at 
the  time  of  the  wife's  second  marriage,  under 
Code  Civ.  Proc.  !  1903,  presuming  a  person  in- 
nocent of  crime  or  wrong,  and  the  burden  of 
proof  is  on  the  party  asserting  the  negative. 

4.  The  allowance  of  alimony  is  an  incident 
to  an  action  for  divorce,  and  the  determination 
aa  to  its  allowance  is  not  the  trial  of  an  issue 
in  the  case. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;   J.  W.  McKlnleys,  Judge. 

Action  by  Jesse  Hunter  against  Jane  Eliza- 
beth Hunter  or  Milam  to  annul  a  marriage 
between  the  parties.  From  a  Judgment  in 
favor  of  defendant,  plaintiff  appeals.  Affirm- 
ed. 

Knight,  Simpson  &  Harpham,  for  appel- 
lant   S.  A.  W.  Carver,  for  respondent 

TEMPLE,  J.  The  action  was  brought  to 
annul  a  marriage  between  the  parties,  en- 
tered into  on  the  3d  day  of  July,  1862,  upon 
the  grotmd  that  defendant  had  another  bus- 
band,  to  wit,  Joseph  Milam.  It  is  now  con- 
ceded that  defendant  was  married  to  Jo- 
seph Milam  In  February,  1858,  when  de- 
fondant  was  but  15  years  of  age;  that  she 
lived  with  Milam  as  his  wife  for  10  days, 
when  she  was  taken  away  by  her  parents, 
and  went  to  Salt  Lake.  It  does  not  appear 
bow  long  she  was  absent  from  San  Bernar- 


dino, but  it  could  not  have  been  a  very  long 
time,  for  she  testified  that  she  lived  at  San 
Bernardino,  after  her  marriage  to  Jililam, 
about  4%  years,  when  she  married  plalnUff. 
Only  about  that  period  elapsed  .^between  her 
first  and  second  marriages.  She  testified  that 
Milam  left  a  few  days  after  her  marriage 
to  him,  and  she  had  heard  nothing  of  him 
since.  PlaintUT  and  defendant  lived  together 
as  husband  and  wife  at  Los  Angeles  for  atioat 
22  years,  when,  as  defendant  testified,  sbe 
was  told  by  her  nephew,  who  lived  In  Ari- 
zona, that  be  had  met  a  brother  of  Josepli 
Milam,  who  said  Joseph  Milam  was  living 
at  Walla  Walla.  This  is  ail  she  has  ever 
heard  in  regard  to  Milam  since  he  left  Saa 
Bernardino.  She  then  commenced  an  ac- 
tion against  Joseph  Milam  to  secure  a  di- 
vorce. In  her  verified  complaint  filed  De- 
cember 21,  1883,  she  describes  herself  a 
Jane  Elizabeth  Milam,  and  states  that  plain- 
tiff and  defendant  were  married  in  Febra- 
ary,  1858,  and  ever  since  have  been,  and  now 
are,  husband  and  wife,  and  that  defendant 
resides  out  of  the  state  ot  Callfomla.  On 
the  same  day  she  made  and  presented  to 
the  court  her  affldavlt  to  procure  the  pnb- 
licatlon  of  summons,  in  which  she  stated 
that  defendant  resides  out  of  the  state,  tbat 
his  last  residence  within  tbe  state  was  in 
Pajaro,  in  Santa  Cruz  county;  that  through 
knowledge  derived  from  his  brother  slie 
believes  he  resides  at  Walla  Walla,  In  Wash- 
ington territory.  Such  proceedings  were 
had  in  the  action  that  on  the  29th  day  of 
March,  1894,  a  decree  was  entered  dissolving 
the  marriage  between  Joseph  Milam  and  the 
defendant  plaintiff  in  that  action.  CJertaln 
findings  were  also  filed,  and  purport  to  con- 
stitute part  of  the  Judgment  roll,  but  *> 
there  were  no  issues  to  try,  and  Judgment 
was  entered  on  default  express  findings  were 
unauthorized,  and  add  nothing  to  the  nec- 
essary adjudication.  Subsequently  defend- 
ant commenced  an  action  against  the  plain- 
tiff to  have  her  marriage  with  him  declared 
void  on  the  same  ground  on  which  plaintiff 
now  seeks  relief,  to  wit  that  at  the  time  of 
her  marriage  with  him  her  first  husband, 
Joseph  Milam,  was  living,  and  she  had  not 
been  divorced  from  him.  The  complaint  in 
that  suit  was  also  verified.  The  action  was 
finally  dismissed  by  her  before  it  came  to 
Judgment.  Two  of  plaintiCTs  brothers  tes- 
tified that  at  the  time  the  parties  to  this  ac- 
tion were  married  they  heard  travelers  say 
the  man  defendant  married  was  still  iir- 
ing  there  (San  Bernardino).  It  Is,  however, 
pretty  certain  that  he  was  not  then  living 
at  San  B^nardlno.  This  Is  all  the  evidence 
contained  in  the  record  upon  this  subject 

It  is  contended,  first  that  the  Judgment 
in  the  divorce  suit  is  conclusive  upon  de- 
fendant that  she  was  divorced  from  Milam; 
that  is,  that  Milanf  was  then  alive,  and  tliat 
until  the  decree  was  entered  she  was  bis 
wife.  But  this  adjudication  as  such  did 
not  bind  Milam.    He  was  not  served  with 
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sammana,  and  was  wltbont  the  state,  and 
the  action  was  therefore  strictly  In  rem. 
"No  sovereignty,"  says  Story,  Oonfl.  Laws, 
{  539,  "can  extend  Its  process  beyond  Its 
own  tOTltoiilal  limits  to  subject  either  per- 
sons or  pTot)ferty  to  Its  Judicial  decisions." 
The  res  before  the  court  was  the  status  of 
the  plalntltr  In  the  divorce  suit  No  service 
of  sammona  being  had.  It  was  not  an  action 
inter  partes,  but  a  proceeding  affecting  only 
the  status  of  the  wife.  "It  did  not  establish, 
but  recognized  and  presupposed,  the  relation 
of  husband  and  wife  as  previously  existing." 
Burlen  v.  Shannon,  3  Gray,  387.  It  was  con- 
clusive against  all  the  world  that  the  plain- 
tiff in  that  suit  was  no  longer  the  wife  of 
Joseph  Milam,  and  it  was  an  adjudication  of 
nothing  else.  No  one  would  claim  that 
Milam  would  be  estopped  by  the  decree  to 
deny  that  he  had  ever  been  married  to  de- 
fendant, or,  had  he  remarried  and  had  chil- 
dren, that  the  Aecrne  would  be  evidence  of 
their  bastardy.  Milam  may  have  been  pre- 
viously divorced,  and  in  such  case  there 
would  be  two  valid  decrees,  which,  on  the 
theory  that  they  constituted  an  adjudication 
of  marriage  at  the  time  of  the  divorce,  con- 
clusive against  the  world,  would  contradict 
each  other,  and  yet  both  be  binding  on  all 
the  world.  Se^,  on  this  point,  Gill  v.  Read, 
6  R.  I.  343;  Gouraud  v.  Gouraud,  3  Redf.  Sur. 
262;  Frcem.  Judgm.  104.  But  since  the  court 
had  jurisdiction  to  declare  the  status  of 
Mrs.  Milam  as  affected  by  an  assumed  mar- 
riage with  Joseph  Milam,  and  did  adjudge 
that  she  was  no  longer  the  wife  of  Joseph 
Milaiu,  it  would  follow  that  he  could  no 
longer  be  her  husband.  He  was  thus  af- 
fected by  the  judgment  as  he  would  have 
been  by  the  death  of  his  wife,  and  this  re- 
salted  Blmply  from  the  fact  that  the  status 
of  his  wife  was  changed.  So  far,  and  no 
further,  the  judgment  bound  him  and  all 
the  world.  That  being  so,  it  must  follow  that 
as  an  adjudlcatloTi  it  bound  her  no  further. 
Had  she  borne  children  to  Hunter,  the  judg- 
ment would  have  estopped  neither  such 
children  nor  her  to  deny  that  she  was  the 
wife  of  Milam  when  she  married  Hunter. 

It  is  further  contended  that  her  affidavits 
are  conclusive  evidence  against  her.  Three 
times  she  stated  under  oath  that  she  was 
the  wife  of  Milam  when  she  was  married 
to  Hunter.  This  Is  very  strong  testimony 
against  her,  but  is  only  strong  evidence. 
It  is  not  an  estoppel.  She  went  upon  the 
stand  as  a  witness  for  herself,  and  ex- 
plained that  she  made  those  affidavits  upon 
the  strength  of  a  rumor  she  beard.  This 
was  all  she  had  heard.  The  court  found 
In  her  favor,  and  must  have  believed  her 
statement.  The  statements  made  by  plain- 
tiff's brother  do  not  show  that  Milam  had 
been  heard  from,  and  if  defendant's  testi- 
mony was  true,  such  statements  must  have 
been  unfounded.  The  court  could  well  find 
that  there  was  no  authentic  information  to 
the  effect  that  Milam  was  aliveu 


But  It  Is  said  the  marriage  of  the  parties 
to  this  suit  took  place,  only  about  4^  years 
after  the  marriage  to  Milam,  and  it  will 
be  presumed  that  Milam  was  alive,  in  the 
absence  of  proof  to  the  contrary.  There 
was  no  proof  tending  to  show  that  Milam 
was  dead,  or  that  his  chance  for  life  was 
below  the  average;  therefore  it  is  contended 
the  court  should  have  fotind  that  he  was 
alive.  This  presumption  of  the  continua- 
tion of  life  is,  however,  overcome  by  an- 
other. It  is  presumed  that  a  person  is  in- 
nocent of  crime  or  wrong.  Code  Civ.  Proc. 
i  1963.  There  Is  also  a  presumption,  and 
a  very  strong  one.  In  favor  of  the  legality 
of  a  marriage  regularly  solemnized.  Rather 
than  hold  a  second  marriage  invalid,  and 
that  the  parties  have  committed  a  crime  or 
been  guilty  of  Immorality,  the  courts  have 
often  Indulged  in  the  presumption  of  death 
in  less  than  seven  years;  or,  where  the 
absent  party  was  shown  to  be  alive,  have 
allowed  a  presumption  that  the  absent  i>ar- 
ty  has  procured  a  divorce.  A  more  correct 
statement  perhaps  would  be  that  the  burden 
is  cast  upon  the  party  asserting  guilt  or 
immorality  to  prove  the  negative,— that  the 
first  marriage  had  not  ended  before  the 
second  marriage.  A  few  cases  will  best  il- 
lustrate the  rule.  Rex  v.  Inhabitants  of 
TwynlDg,  2  Bam.  &  Aid.  886,  was  a  ques- 
tion as  to  a  settlement,  which  depended 
upon  the  validity  of  a  second  marriage  of 
Mary  Bums.  She  was  a  pauper,  and  mar- 
ried about  12  months  after  her  husband 
had  enlisted  as  a  soldier  in  foreign  service. 
The  second  marriage  was  held  good.  The 
court  said:  "The  law  presumes  the  con- 
tinuation of  life,  but  it  also  presumes 
against  the  commission  of  crimes,  and  that 
even  in  civil  cases,  until  the  contrary  is 
proved."  This  was  the  question  in  Rex  v. 
Inhabitants  of  Harbome,  2  Adol.  &  E.  540. 
It  w^s  said  that  there  was  no  absolute  pre- 
sumption, but  that  it  was  a  question  for 
the  jury  to  determine  under  the  circum- 
stances of  the  case,  and  a  verdict  convict- 
ing a  defendant  of  bigramy  was  upheld  on 
proof  that  the  husband  was  alive  25  days 
before  the  second  marriage.  See,  also,  Reg. 
V.  Lumley,  L.  R.  1  O.  C.  196.  Murray  v. 
Murray,  6  Or.  1,  involved  the  legitimacy 
of  the  children  of  a  second  marriage.  It 
was  held  that  the  presumption  of  Innocence 
should  be  preferred,  but  the  presumption 
was  not  absolute,  and  the  question  would 
depend  upon  the  special  circumstances  of 
the  case..  In  Lockhart  v.  White,  18  Tex. 
102,  Mrs.  Waggoner  had  been  separated 
from  her  husband  about  five  years.  One 
witness  had  heard  of  him  since  the  separa- 
tion. The  court  said:  "There  is  no  evi- 
dence that  Waggoner  had  been  heard  of 
within  twelve  months  (though  that  exact 
time  Is  not  necessary  to  raise  a  favorable 
presumption)  prior  to  the  marriage  with 
Allsbrooks,  and  under  the  r«le  established 
In  the  above  case  the  continuance  of  the 
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life  of  Wairsoiwr  will  not  be  presamed. 
The  second  marriage  was  consequently  law- 
ful and  valid."  It  was  also  said  that  the 
presumption  of  the  continuance  of  life  was 
weaker,  and  must  yield  to  the  presumption 
of  innocence.  Sharp  v.  Johnson,  22  Ark.  7tt, 
was  a  case  InTOlvlng  a  question  of  heir- 
ship depending  upon  legitinmcy.  This  de- 
pended upon  the  validity  of  a  marriage. 
The  court  refused  an  Instractlon  to  the 
effect  that  the  former  wife,  if  alive  within 
five  years  before  the  last  marriage,  was 
presumed  to  be  still  alive.  The  mllng  was 
affirmed,  and  the  court  quoted  from  Kath- 
ews  on  Presumptive  Bvidence:  "A  charge 
y  of  an  act  of  Immorality,  or  of  disobedience 
of  a  positive  law,  will  not  be  received  un> 
less  supported  by  direct  evidence.  Circam> 
stances  showing  probability  merely  are  not 
enongh;  the  fact  averred  must  be  cmiclu- 
slvely  proved."  Klein  v.  Landman,  29  Mo. 
25&,  was  an  action  of  slander,  and  a  similar 
ruling  was  ntade.  Spears  v.  Burton,  31 
Miss.  647,  Involved  the  question  of  legiti- 
macy, and  It  was  held  that  the  presump- 
tion of  continuance  of  life  would  not  es- 
tablish a  crime,  even  In  a  dvU  case.  To 
the  same  effect  is  Town  of  Greensborough 
V.  Town  of  Underbill,  12  Yt.  604.  The  ques- 
tion In  that  case  was  as  to  settlement. 
Schmissenr  v.  Beatrie,  147  lU.  210,  35  N. 
E.  625,  was  a  case  Involving  the  question 
of  legitimacy.  It  was  proven  that  an  al>- 
sent  husband  was  alive  at  the  time  of  the 
marriage,  and  the  court  held  that  In  favor 
of  this  second  marriage  It  would  presume 
that  the  absent  party  had  obtained  a  di- 
vorce, and  that  the  burden  of  proving  that 
such  divorce  had  not  been  obtained  was 
on  the  party  alleging  the  invalidity  of  the 
second.  It  is  said  that  a  contrary  doctrine 
is  established  In  People  v.  Stokes,  71  Gal. 
263,  12  Pac.  71.  This  predae  point  was  not 
there  discussed,  although  it  was  raised. 
The  court  contented  Itself  with  asserting 
the  general  proposition,  which  no  one  dis- 
putes, that  the  presumption  of  life  con- 
tinues for  seven  years.  The  fact  that  there 
were  conflicting  presumptions  must  have 
escaped  the  attention  of  the  court,  other- 
wise the  case  is  in  conflict  with  all  the 
cases  upon  the  subject  and  with  all  the 
text-books.  We  cannot  hcrid  that  this  long 
line  of  decisions,  in  which  there  is  no  bireak, 
has  been  overruled  by  a  case  in  which  the 
point  was  not  discussed. 

The  court  found  for  the  defendant  upon 
all  points,  notwithstanding  the  fact  that 
owing  to  her  former  statements  under  oath 
her  testimony  was  Justly  subject  to  grave 
suspicion.  If  her  explanation  of  the  former 
affidavits  was  true,  I  think  it  sufficient  We 
cannot  reverse  the  Judgment  for  insufficien- 
cy of  the  evidence. 

As  the  appeal  from  the  Judgment  was  tak- 
en too  late,  we  cannot  consider  the  objec- 
tions to  the  allowance  of  alimony.  A  new 
trial  is  a  te-examlnatlon  of  an  issue  of  fact 


in  the  same  court  after  a  trlaL  The  allow- 
anee  of  alimony  is  an  incident  to  an  action 
for  a  divorce,  and,  although  the  determina- 
tion as  to  its  allowance  may  Involve  a  con- 
troversy as  to  facts,  such  determination  is 
not  the  trial  of  an  issue  in  the  casa  It 
may  be  before  or  after  trlaL  The  appeal 
from  the  Judgment  Is  dismissed,  and  the 
Older  denying  a  new  trial  is  affirmed. 

We  concur:  McFARLAND,  J.;  VAX 
FLEET,  J.;  HARRISON,  J.;  GABOUTTE, 
J.;  HENSHAW,  J. 


OOUBTNBI  V.  STAtTDENMAYEK  et  »L 
(Supreme  Court  of  Kanaas.    Feb.  8,  1896.) 
PaasoifFTioii  or  Pi.tmiiit— Iiatsb  or  Tim. 
Where,  27  years  after  the  maturity  of  a 
series  of  promisBory  notes  and  the  last  indorse- 
ment of  Interest  paid  thereon,  an  action  was 
brought  upon  the  notes,  and  to  foredoee  a  mort- 
gage given  to  secore  them,  Md  that,  although  the 
statute  of  limitations  was  not  a  bar,  because  of 
the  nonresidence  and  absence  of  the  defendanti, 
yet  the  lapse  of  time  raised  a  presumption  of  pv- 
ment,   which  was  not  overcome  by   the  facts 
foond  and  tiic  evidence  received  or  offered. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  by  R.  B.  Drury  and  others  agahut 
L.  R.  Staudenmayer  and  others  for  partitloiL 
Maria  L.  Courtney,  executrix,  filed  a  croas 
petition.  From  a  Judgment  for  Staudenmay- 
er and  others,  Courtney  brings  error.  AfiSrni- 
ed. 

On  July  17,  1858,  L.  R.  Staudenmayer,  St., 
a  single  man,  and  a  resident  of  Atchison, 
Kan.,  executed  and  delivered  to  William  C 
Courtney  a  mortgage  on  S.  B.  ^  of  section  28, 
townslilp  5,  range  20,  in  Atchison  county,  to 
secure  fotir  promissory  notes  for  $500  each 
payable  to  the  order  of  said  WUliam  C.  Oomt- 
ney  at  the  Bank  of  Charleston,  in  Charleston, 
S.  C;  the  last  of  the  same  being  due  October 
1,  1859.  On  November  16,  1858,  said  L.  B. 
Staudenmayer,  Sr.,  married  Elizatteth  L.  Con- 
ner of  CharleatMi,  S.  C,  a  daughter  of  Henry 
W.  Conner,  and  a  niece  of  said  WiUlam  G. 
Courtney.  Staudenmayer  returned  with  bis 
wife  to  Atcliison,  where  they  remained  nndl 
January,  1860,  when  they  left  for  the  Sonth 
and  never  afterwards  returned.  While  they 
were  residing  at  Atchison,  and  on  July  29, 
18G9,  Staudenmayer  conveyed  the  mortgaged 
land  to  bis  wife.  L.  R.  Staudenmayer,  Jr., 
was  the  only  ciiUd  of  said  marriage.  Henry 
W.  Ctonner  died  hi  1861,  and  W.  C.  Courbiey, 
James  (Conner,  and  H.  W.  C!onner,  Jr.,  vere 
executors  of  his  estate;  James  Conner  also 
being  trustee  of  the  share  left  to  Sllnbetb  L 
Staudenmayer.  l>nring  bis  temponuy  ab- 
sence, William  C.  Courtney  acted  for  him,  aod 
paid  to  Mrs.  Staudenmayec  money  from  time 
to  time  from  said  trust  estate.  In  the  fall  of 
1888  Mrs.  Staudenmayer  <Ded,  leaving  as  ber 
heirs  her  husband  and  ber  son,  and  William 
C  CSourtney  waa  admlnistratw  of  her  estate 
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mttll  blfl  death  In  DecembeT,  188B;  Maria  L. 
Gonrtney,  his  widow,  being  his  execntrlx,  and 
aole  deylaee  and  legatee,  bnt  she  never  filed 
an  Inventory  of  the  assets  of  his  estate.  Aft- 
er the  Civil  War.  and  until  the  time  of  his 
death,  W.  0.  Courtney  was  In  straitened  dr- 
cn Tn stances  financially.  He  paid  to  L.  R. 
Staadenmayer,  Sr.,  $59.25  on  his  share  of  the 
estate  of  Mrs.  Staudenmayer.  After  Stau- 
denmayer  and  wife  left  Atchison  for  the 
South,  A.  O.  Otis  became  the  agent  of  Mr. 
Staadenmayer  as  to  the  collection  of  rents  and 
payment  of  taxes  on  the  property  (the  rents 
being  small  in  amount;  the  land  being  most- 
ly unimproved),  and  said  A  O.  Otis  accounted 
to  Mr.  Staudenmayer  therefor.  On  April  27, 
1887,  tu  R.  Staudenmayer,  Sr.,  then  residing 
In  North  Carolina,  executed  to  R.  B.  Drury 
a  deed  for  said  land,  and  also  for  some  town 
lots  in  Atchison,  the  deed  by  mistake  pur- 
porting to  convey  the  whole  title,  instead  of 
an  nndlvlded  half  of  the  land.  On  May  31, 
1887,  B.  B.  Drury  and  his  wife  conveyed  to 
Charles  J.  Drury  and  Robert  McCrle,  each,  an 
undivided  one-third  of  the  undivided  one-half 
of  said  quarter  section.  On  July  8,  1887,  said 
R.  B.  Drury,  Charles  J.  Drury,  and  Robert 
McCrle  commenced  their  action  for  the  parti- 
tion of  said  land,  maUng  L.  R.  Staudenmay- 
er, St.,  L.  R.  Staudenmayer,  Jr.,  and  three 
tenants  on  the  land  defendants.  On  Novem- 
ber 9,  1887,  by  leave  of  court,  said  Maria  L. 
Courtney,  as  executrix  of  the  estate  of  WU- 
Uam  C.  Courtney,  deceased,  was  made  a  par- 
ty defendant;  and  she  filed  her  cross  petition, 
asking  Judgment  upon  said  promissory  notes, 
with  interest  from  one  year  after  the  dates 
ot  tlMir  maturity  (credits  appearing  thereon 
for  Interest  up  to  such  dates  and  one  year 
thereafter),  and  for  the  foreclosure  of  said 
mortgage.  L.  R.  Staudenmayer,  Sr.,  answer- 
ed aald  cross  petition,  and  alleged.  In  sub- 
stance, that  by  an  arrangemeDt  between  him- 
self and  William  O.  Courtney  the  indebted- 
ness was  iiald  by  the  conveyance  of  the  land 
to  ^rs.  Staudenmayer,  and  was  accounted  for 
In  the  dealings  of  said  William  C.  Courtney 
with  the  trust  estate  left  to  Mrs.  Stauden- 
may«r  by  her  father  on  his  death;  but  the 
answer  Is  quite  vague  and  indefinite  in  this 
respect  L.  R.  Staudenmayer,  Jr.,  replied  to 
the  cross  petition  of  Maria  L.  Courtney,  al- 
leging, among  other  things,  that  the  notes  had 
been  fully  paid  and  satisfied.  On  March  27, 
1880,  the  cause  came  on  for  trial  between  the 
plaintiffs  and  the  defendants;  but  it  had  not 
proceeded  far  when  the  plaintlfls  asked  leave 
to  file  a  sui^lemental  petition,  which  was 
granted,  and  the  case,  as  between  the  plain- 
tlAs  and  the  defendants,  was  continued  for 
the  term,  but  the  trial  was  allowed  to  proceed, 
as  between  Maria  L.  Courtney,  executrix,  and 
her  codefendantB,  It.  R.  Staudenmayer,  Sr., 
and  li.  R.  Staudenmayer,  Jr.  Some  of  the 
facts  were  agreed  to,  and  evidence  was  of- 
fered as  to  others,  and  Maria  L.  Courtney,  ex- 
ecntrlx. rested  her  case,  when  the  Stauden- 
mayers  announced  that  they  bad  no  testimony 


to  offer,  but  would  rely  entirely  upon  a  pre- 
sumption of  payment  arising  from  lapse  of 
time.  Said  Maria  L.  Courtney  then  offered 
In  evidence  the  report  of  the  case  of  Richbourg 
T.  Richbourg,  Harp.  Bq.  (S.  C.)  139,  for  the 
purpose  of  showing  that,  by  the  law  of  that 
state,  it  was  improper  and  Illegal  for  a  trus- 
tee or  administrator  to  set  off,  against  a  bal- 
ance due  by  him,  as  such,  to  a  distributee  of 
the  estate,  a  debt  due  him  individually  from 
such  distributee,  and  also  the  transcript  of  the 
record  of  a  case  commenced  in  the  court  of 
common  pleas  of  the  county  of  Charleston, 
8.  C,  October  19,  1883,  wherein  L.  R.  Stau- 
denmayer, Jr.,  was  plaintiff,  and  William  C. 
Courtney  and  Henry  W.  Conner,  surviving 
executors  of  H.  W.  Conner,  deceased,  and 
Mrs.  Sallie  E.  Conner,  executrix  of  James 
Conner,  deceased,  were  defendants,  for  the 
purpose  of  showing  full  settlement  of  the 
trust  estate  of  Elizabeth  L.  Staudenmayer 
derived  from  her  father,  and  ail  payments 
made  therefrom,  and  for  what  purpose  and 
to  whom  made,  and  to  show  that  no  payment 
of  the  mortgage  was  made  therefrom;  but 
this  testimony  was  excluded,  and  the  court 
found  that  the  presumption  of  payment  had 
arisen  from  lapse  of  time,  and  rendered  Judg- 
ment against  said  Maria  L.  Courtney,  and  de- 
creed that  said  notes  and  mortgage  had  been 
fully  paid,  discharged,  and  satisfied,  and  that 
the  mortgage  constituted  no  lien  upon  said 
land.  Maria  L.  Courtney  brought  the  Judg- 
ment to  this  court  for  review,  since  which 
time  L.  R.  Staudenmayer,  Sr.,  died,  and  the 
action  has  been  revived  against  his  adminls-  , 
trator,  B.  C.  Wood. 

Thomas  J.  White,  for  plaintiff  in  error. 
Waggener,  Horton  &  On,  C.  D.  Walker,  and 
W.  W.  &  W.  F.  Guthrie,  for  defendants  In  er- 
tor. 

MARTIN.  C.  J.  (after  stating  the  facts). 
A  period  of  27  years  elapsed  from  the  maturi- 
ty of  the  last  note,  and  the  indorsement  of 
interest  paid  thereon,  before  any  attempt  was 
made  to  recover  upon  the  indebtedness,  or  to 
foreclose  the  mortgage.  Yet  the  action  was 
not  barred  by  our  Kansas  statute  of  limita- 
tions, because  of  the  nonreeidence  and  ab- 
sence of  the  defendants  (Civ.  Code,  i  21),  and 
the  South  Carolina  statut«  was  not  pleaded. 
At  the  common  law  a  presumption  of  pay- 
ment arises  after  the  lapse  of  20  years,  and 
the  principal  question  in  this  case  is  whether 
such  presumption  obtains  in  this  state,  not- 
withstanding the  statute  of  limitations.  It 
is  Claimed  by  the  plaintiff  in  error  tliat  the 
common  law  Is  adopted  in  this  state  only  In 
aid  of  the  general  statutes,  and  as  modified 
by  constitutional  and  statutory  law,  judicial 
decisions,  and  the  condition  and  wants  of  the 
people  (Oen.  St  1889,  par.  7281),  and  that  the 
doctrine  of  the  presumption  of  payment  from 
the  lapse  of  time  Is  Inconsistent  with  our  stat- 
utes of  limitation,  and  therefore  cannot  -  be 
recognised.    In  England,  however,  this  {tre- 
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sumption  arises,  and  Is  given  effect,  In  the 
courts  both  of  law  and  equity,  notwithstand- 
ing the  limitation  acts.  In  the  case  of  Smith 
V.  Clay,  decided  In  1767,  a  report  of  which 
may  be  found  in  3  Brown,  Ch.  640,  Lord 
Camden  said:  "A  court  of  equity  •  •  • 
has  always  refused  its  aid  to  stale  demands, 
where  the  party  has  slept  upon  his  right  and 
acquiesced  for  a  great  length  of  time.  •  •  ♦ 
Laches  and  neglect  are  always  discountenan- 
ced, and  therefore,  from  the  beglimlng  of  this 
jurisdiction,  there  was  always  a  limitation  to 
suits  in  this  court"  And  In  Hovenden  t. 
Lord  Annesley,  2  Schoales  &  L.  607,  636, 
Lord  Redesdale  said  "that  every  new  right  of 
action  In  equity  that  accrues  to  the  party, 
whatever  it  may  be,  must  be  acted  upon  at 
the  utmost  within  20  years."  The  federal 
courts  have  declared  the  same  doctrine,  from 
an  early  day,  down  to  the  present  time,  re- 
fusing. Independently  of  the  statute  of  lim- 
itations, to  entertain  and  enforce  stale  de- 
mands. Piatt  V.  Vattier,  9  Pet  405,  416,  417; 
McKnight  V.  Taylor,  1  How.  161;  Bowman  v. 
Wathen,  Id.  189,  193;  Speldel  v.  Henrld,  120 
U.  S.  377,  887,  7  Sup.  Ct  610,  and  cases  dted. 
The  state  courts  very  generally  hold  the  same 
doctrine.  Sev«-al  of  the  decisions  are  dted 
In  the  foregoing  cases  from  the  supreme 
court  of  the  United  States,  and  we  will  refer 
to  a  few  others  as  follows:  Oheever  v.  Per- 
ley,  11  Allen,  584;  Kellogg  v.  Dickinson,  147 
Mass.  432,  437,  18  N.  B.  223,  and  cases  cited; 
Bean  v.  Tonnele,  94  N.  Y.  381,  385,  and  cases 
cited;  In  re  Nellley,  05  N.  Y.  382,  390;  Lash 
V.  Von  Nelda,  109  Pa.  St  207;  Gregory  v. 
Com.,  121  Pa.  St  611,  16  Ati.  462;  Shubrlck 
V.  Adams,  20  S.  O.  49,  53;  Wright  v.  Mars,  22 
S.  O.  585;  Dickson  v.  Gourdln,  26  S.  O.  891. 
2  S.  E.  303;  Stlmte  v.  Stlmla  (N.  J.  Ch.)' 
33  AtL  468.  The  presumption  of  payment 
from  lapse  of  time  differs  essentially  from  a 
statute  of  limitations.  The  presumption  may 
be  rebutted  by  sufficient  evidence,  no  matter 
how  long  the  time  may  be;  but  a  statute  of 
limitations  cuts  off  the  right  of  action,  al- 
though It  may  be  admitted  that  no  payment 
has  ever  been  made.  The  presumption  of 
payment  is  based  upon  the  experience  of  man- 
kind that  vouchers,  acquittances,  and  evi- 
dences of  payment  are  not  usually  preserved 
from  one  generation  to  another;  that  credit- 
ors usually  desire  their  own,  without  waiting 
a  score  of  years  upon  their  debtors;  and  that, 
where  there  has  been  no  recognition  of  the 
claim  by  the  debtor,  and  the  creditor  has  for- 
borne to  assert  a  right  for  so  long  a  time,  it 
is  most  probable  that  his  claim  has  been  in 
some  way  satisfied.  The  cross  petition  for 
foreclosure  in  this  case  was  In  the  usual 
form.  No  explanation  or  excuse  was  given 
for  the  long  delay  In  the  assertion  of  any 
right,  and  this  seems  to  be  necessary  under 
several  of  the  authorities  dted.  But,  if  this 
defect  of  pleading  had  been  remedied,  yet  the 
facts  found,  and  the  evidence  received  and  re- 
jected, were  insufficient  to  establish  nonpay- 
ment; and  therefore  the  presumption  of  pay- 


ment from  U^ae  ot  tbne  was  properly  bdd 
by  the  court  below  to  be  effective  as  a  bar  to 
the  action,  and  the  judgment  must  be  afSrm- 
ed.    All  the  Justices  concurring. 


WOOD  V.  STAUDBNMAYBR  et  aL  I 

(Supreme  Court  if  Kansas.    Feb.  8,  1S9S.)         . 

Bbbob— Pabtus— Land  Costbaot— Rsaoissioa—       ! 
FBAon. 

1.  In  a  proceeding  in  error,  a  ease  made  for  I 
the  supreme  court  was  served  upon  one  of  the 
defendants,  who  executed  a  written  waJver  of 
summons,  and  ac  entry  of  appearance  in  the  su- 
preme court,  which  were  delivered  to  the  plain-  ' 
tifF  in  error,  bu*  in  some  unaccountable  way 
were  afterwards  lost  Held,  that  the  defendaat 
was  a  party  to  the  nroceeding  in  error. 

2.  A  person  wno  is  not  a  party  to  an  action 
in  the  trial  court  is  not  a  necessary  party  to  a 
review  of  the  case  in  an  ai^llate  court,  even 
If  the  trial  court,  in  rendering  a  judgment,  maj 
have  awarded  affirmative  rehef  to  such  person. 

3.  A  rescission  of  the  contract  for  the  par- 
chase  of  land,  and  the  cancellation  of  the  con- 
veyances, OD  the  groaiid  that  the  repreaenta- 
tions  of  the  vendor  were  false  and  fraudulent,  is 
an  extraordinary  power  of  equity,  and  shonld 
not  be  exercised  i  nleas  It  is  clearly  established 
that  the  representations  were  false  or  fraudn- 
lent,  and  that  they  were  relied  on  by  the  pur- 
chaser; and  the  ri/ht  to  disaffirm  the  contract 
must  be  exercised  promptly  after  the  discoTer; 
of  the  fraud. 

4.  The  testimony  examined,  and,  In  reqiect 
to  the  contract  in  question,  it  is  held  that  the 
teetimoDy  fails  to  sustain  the  finding  that  the 
contract  of  purchase  w<iB  induced  by  the  false 
and  fraudulent  representations  of  the  vendor, 
and,  further,  that  it  is  insuffident  to  support  the 
judgment  that  was  rendei-ed. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Atchison  cotrnty; 
Robert  M.  Eaton,  Judge. 

Action  by  R.  B.  Dmry  and  others  against 
L.  R.  Staudenmayer,  Sr.,  and  otbers,  to  re- 
scind a  contract  for  the  purchase  of  land. 
There  was  a  judgment  for  plaintiffs  and  de- 
fendant Staudenmayer  brought  error.  On  his 
death,  B.  C.  Wood,  administrator,  was  sub- 
stituted.    Reversed. 

This  is  a  part  of  the  litigation  which  was 
before  the  court  in  Coortney  v.  Stauden- 
mayer, and  the  facts  out  of  which  it  arose 
are  largely  set  forth  in  that  case,  to  which 
roference  is  made.  43  Pac.  758.  It  was 
originally  an  action  of  partition  between  R. 
B.  Drury,  Charles  J.  Dmry,  and  Robert  Mc- 
Crie,  as  plaintiffs,  and  L.  R.  Staudenmayer, 
Sr.,  L.  R.  Staudenmayer,  Jr.,  and  three  ten- 
ants, as  defendants,  and  was  instituted  on 
July  8,  1887.  The  plaintiffs  claimed  to  be 
the  owners  of  an  undivided  one-balf  of  the 
land,  and  that  the  Staudenmayers  owned 
the  other  undivided  one-balf  of  the  same. 
Maria  L.  Courtney  became  a  party  to  the  ac- 
tion, and  set  up  a  mortgage  executed  by  L. 
R.  Staudenmayer,  Sr.,  to  WUliam  C.  Court- 
ney on  July  17,  1858,  and  asked  for  a  fore- 
closure of  the  same  The  plaintiffs,  as  well 
as  L.  R.  Staudenmayer,  Sr.,  averred.  In  ap- 
propriate pleadings,  that  the  mortgage  debt 
had  been  paid,  and  that  the  mortgage  was 


Digitized  by 


Google 


KraO 


WOOD  9.  STAUDBNMATEB. 


761 


not  a  lien  npon  the  land.  On  March  27, 1890, 
a  trial  of  the  cause  was  begun;  but  it  had 
not  proceeded  far  before  the  plalntlSB  asked 
and  obtained  leave  to  B16  an  amended  and 
sapplemental  petition,  which  caused  a  con- 
tinuance of  that  branch  of  the  case  until  the 
following  term.  A.  trial  of  the  issue  with  re- 
spect to  the  validity  and  payment  of  the 
mortgage  was  allowed  to  proceed  as  between 
Maria  L.  Courtney,  executrix,  and  her  code- 
fendants,  the  Staudenmayers;  and  the  court 
found  and  adjudged  that  the  mortgage  debt 
had  been  fully  paid  and  discharged,  and  that 
the  mortgage  constituted  no  lien  upon  the 
land.  Upon  a  review  that  Judgment  has  been 
affirmed.  Courtney  v.  Staudenmayer,  supra. 
Tbe  amended  and  sapplemental  petition  filed 
by  the  plaintiffs  alleged  the  purchase  of  the 
land  from  L.  B.  Staudenmayer,  Sr.;  the  ex- 
istence of  the  mortgage  thereon,  executed  by 
L.  R.  Staudenmayer,  Sr.,  to  William  O.  Court- 
ney, on  July  17,  1858;  and  that  L.  R.  Staud- 
enmayer, Sr.,  at  the  time  of  the  sale  of  the 
land  to  Drary,  represented  that  the  Courtney 
mortgage  had  been  fully  paid  and  satisfied, 
and  should  have  been  so  entered  of  record, 
but  from  oversight  it  had  not  been  done.  It 
was  further  averred  that  R.  B.  Drury,  believ- 
ing the  representations  to  be  true,  purchased 
the  intoeat  of  L.  B.  Staudenmayer,  Sr.,  in 
the  property,  for  $l!j,300,  and  made  a  pay- 
ment of  ^2,500  upon  the  same.  For  the  un- 
paid purchase  money,  B.  B.  Drury  and  his 
wife  executed  promissory  notes,  secured  by  a 
mortgage  upon  the  same  property;  and  sub- 
sequently R  B.  Drury  conveyed  to  C.  J. 
Drury  and  Bobert  McCrie,  each,  an  undivid- 
ed one-third  interest  in  the  real  estate  pur- 
chased from  L.  R.  Staudenmayer,  Sr.,  and 
each  in  turn  assumed  one-third  of  the  mort- 
gage indebtedness  due  from  B.  B.  Drury  and 
wife  to  L.  B.  Staudenmayer,  Sr.  It  was  al- 
leged that  C.  J.  Drury  and  Robert  McCrie 
purchased  the  land,  relying  upon  the  repre- 
sentation that  the  Courtney  mortgage  debt 
had  been  paid  and  discharged;  and  the  plain- 
tiffs alleged  that  they  had  purchased  an  In- 
terest in  the  property  with  a  view  of  subdi- 
viding It  into  small  parcels  and  selling  the 
same  for  a  profit  They  further  averred  that 
they  had  promptly  Instituted  the  proceeding 
In  partition,  but  that  it  had  been  delayed  by 
the  claim  upon  the  Courtney  mortgage,  which 
appeared  to  be  in  full  force  and  effect  as  a 
lien  upon  the  land.  They  alleged  that  they 
had  niade  a  demand  upon  Lk  R.  Staudenmay- 
er, Sr.,  that  he  should  satisfy  the  claim,  or 
cancel  the  contract  of  sale  and  the  accom- 
panying papers,  but  that  he  still  persisted  in 
claiming  that  the  mortgage  had  not  been  for 
many  years  a  lien  or  incumbrance  upon  bis 
interest  in  the  land  conveyed  by  htm  to  R 
B.  Drury,  and  he  promised  to  speedily  have 
the  controversy  relating  thereto  settled  and 
determined.  They  averred  that  he  had  failed 
to  take  any  steps  to  settle  the  controversy, 
that  it  had  become  further  Involved  by  a 
claim  of  an  attorney's  lien  thereon,  and  the 


I»t>perty  had  been  greatly  depreciated  in 
value  daring  the  delay,  so  that  the  land  was 
not  available  for  the  purpose  for  which  It 
was  purchased,  and,  therefore,  that  they  were 
entitled  to  rescind  the  contract.  To  that  end 
they  tendered  deeds,  duly  executed,  releasing 
their  interest  in  the  real  estate,  and  asked  the 
court  to  decree  the  contract  of  purchase  can- 
celed and  annulled,  and  the  notes  and  mort- 
gage executed  by  R  B.  Drury  and  wife  to 
be  adjudged  null  and  void,  and  surrendered 
into  court;  and,  further,  they  asked  to  recov- 
ex  a  Judgment  against  Ii.  R  Staudenmayer, 
Sr.,  for  the  sum  of  |2,500,  with  Interest  there- 
on. L.  R  Staudenmayer,  Sr.,  answered,  set- 
ting forth  the  notes  and  mortgage  executed 
by  R  B.  Drury  and  wife,  asking  for  a  per- 
sonal Judgment  against  them  In  the  sum  of 
$12,800,  and  for  a  Judgment  against  Charles 
J.  Drury  and  Bobert  McCrie,  each,  for  one- 
third  of  the  mortgage  debt.  It  being  alleged 
that  each  had  assumed  the  payment  of  one- 
third  of  the  same,  and  for  a  decree  of  fore- 
closure. He  also  asked  that  Anna  M.  Drury 
should  be  made  a  party  to  the  action,  in  or- 
der that  his  rights  might  be  made  complete. 
In  a  supplemental  answer,  filed  by  L.  R. 
Staudenmayer,  Sr.,  on  Jane  24,  1891,  he  al- 
leged that,  on  November  29,  1890,  It  had  been 
duly  determined  in  that  court  that  the  Court- 
ney mortgage  had  been  fully  paid,  satisfied, 
and  discharged,  and  tint  the  Judgment  was 
then  In  full  force  and  effect  Beplles  were 
filed,  and  the  issues  closed.  A  trial  was  had 
before  the  court  without  a  Jury.  Conclusions 
of  fact  and  of  law  were  filed  on  July  11, 1891, 
in  which  the  court  found  that  the  Courtney 
mortgage  was  duly  executed  and  recorded, 
and  was  still  unsatisfied  on  the  record,  that 
no  payment  upon  the  notes  secured  thereby 
had  ever  been  made,  except  three  small  In- 
terest payments,  made  In  1860,  which  were 
Indorsed  on  the  notes.  It  was  also  found 
that,  at  the  time  of  the  purchase,  L.  B.  Stau- 
denmayer, Sr.,  represented  to  R.  B.  Drury 
that  the  Courtney  mortgage  had  been  paid, 
that  he  bad  paid  it,  and  that  he  had  a  re- 
ceipt or  something  to  show  payment  among 
his  pspers.  It  was  further  found  that,  by 
reason  of  the  misrepresentations  and  miscon- 
duct of  L.  R.  Staudenmayer,  Sr.,  the  con- 
tract of  purchase  should  be  rescinded,  and  it 
was  so  adjudged.  The  plaintiffs  were  re- 
quired to  convey  the  property  to  L.  R.  Stau- 
denmayer, Sr.,  and  the  notes  and  mortgage 
executed  by  R  B.  Drury  and  Anna  M.  Druiy 
were  annulled  and  canceled;  and  the  court 
further  gave  Judgment  to  the  plaintiffs, 
against  both  of  the  Staudenmayers,  for  the 
sum  of  $2,965.79,  that  being  the  amount  of 
the  payment  made  by  R  B.  Drury  to  L.  R. 
Staudenmayer,  Sr.,  together  with  the  interest 
thereon.  Staudenmayer  complained  of  these 
rulings,  and,  after  having  brought  the  case  to 
this  court  for  review,  he  died;  and  since  that 
time  the  proceedings  have  been  revived  in  the 
name  of  B.  C.  Wood,  administrator  of  the 
estate  of  the  deceased. 
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Waggenee,  Horton  A  On,  O.  D.  Walker, 
and  J.  L.  Beny,  tx  plaintiff  In  enor.  W.  W. 
&  W.  F.  Guthrie,  for  defendants  in  error. 

JOHNSTON,  J.  (after  statin?  the  facta).  A 
question  of  jurisdiction  has  been  presented, 
based  on  what  Is  alleged  to  be  the  absence  of 
necessary  parties.  It  is  contended  that  the 
presence  of  L.  B.  Staudenmayer,  Jr.,  and  An- 
na M.  Druiy  are  necessary  to  a  review  of  the 
case,  and  that  their  absence  compelB  a  dis- 
missal. Although  no  personal  judgment  was 
sought  against  "L.  R.  Staudenmayer,  Jr.,  the 
court  for  some  reason  rendered  a  joint  judg- 
ment against  him  and  Us  father,  who  la  des- 
ignated as  "Dr.  Staudenmayer,"  for  ^,96&.- 
79,  and  it  Is  tb»efoie  dear  that  he  is  a  nec- 
essary party  to  the  proceeding.  He  was  not 
served  with  summons,  nor  was  a  formal  en- 
try of  appearance  made  In  his  behalf  until 
more  than  a  year  after  the  final  judgment 
was  rendered.  It  appears,  however,  that  the 
case  made  was  served  upon  him  as  the  law 
requires,  and  that  In  good  time  his  attorneys 
executed  a  written  waiver  of  summons,  and 
delivered  the  same  to  the  attorney  of  plaln- 
tUTs  In  error,  who  forwarded  the  same  to  the 
clerli  of  the  supreme  court  If  It  was  ever  re- 
ceived, it  cannot  be  found  among  the  records 
of  the  court.  Under  these  circumstances,  we 
think  he  was  a  party  to  the  proceeding  from 
the  beginning.  Anna  M.  Drury  was  a  party 
to  the  notes  and  mortgage  decreed  to  be  can- 
celed; and,  although  Dr.  Staudenmayer 
sought  to  recover  a  judgment  agataist  her  up- 
on the  notes,  the  judgment  of  the  court  was 
that  she  be  discharged  from  all  liability  on 
both  notes  and  mortgage.  If  she  was  a  party 
in  the  district  court,  her  presence  here  Is  un- 
doubtedly necessary  to  a  review.  She  was 
not  mentioned  as  a  party  in  the  title  to  any 
of  the  pleadings  In  the  case,  nor  was  there 
any  order  of  the  court  obtained  expressly  di- 
recting or  allowing  her  to  become  a  party. 
When  Dr.  Staudenmayer  set  up  the  Drury 
notes  and  mortgage,  be  asked  that  she  be 
made  a  party,  and  In  the  reply  which  was  fil- 
ed a  few  days  later  there  is  the  following  lan- 
guage: "Further  rexdylng  herein,  these  plain- 
tiffs, and  said  Anna  M.  Dmry,  joining  here- 
in, and  88  the  wife  of  said  R.  B.  Drury,  hav- 
ing no  other  Interest  in  the  subject-matter 
thereof,  say,"  etc.  The  counsel  signed  this 
pleading  as  "Plaintiffs'  Attorneys."  In  the 
judgment,  the  court  adjudges  the  annulment 
of  "the  three  sevocal  notes  executed  by  the 
plaintiffs  R.  B.  Drury  and  Anna  M.  Drury," 
which  were  secured  by  a  mortgage;  "that  the 
said  notes,  and  each  thereof,  and  the  said 
mortgage,  each  as  the  obligation  of  the  said 
defendants  R.  B.  Drury  and  Anna  M.  Drury, 
as  also  any  liability  on  account  thereof  of  the 
other  defendants,  0.  J.  Drury  and  Robert  Mc- 
Crle,  be  canceled."  The  majority  of  the  court 
are  of  the  opinion  that,  as  no  leave  was  ob- 
tained from  the  court  to  make  her  a  party, 
and  as  she  did  not  sign  any  of  the  pleadings 
as  plaintiff  or  defendant,  and  no  attorney  ex- 


pressly signed  tor  her,  she  cannot  be  regarded 
as  a  party  in  the  trial  court,  and  therefore  her 
presence  is  not  necessary  here.  It  is  the  view 
of  the  writer  that,  when  ^e  was  joined  In  the 
reply  with  plaintiffs,  she  became  a  party 
plaintiff,  and  that  the  attorneys  who  signed 
the  reply  signed  for  her  as  wen  as  the  oth- 
ers. From  that  time  the  parties  appear  to 
have  proceeded  upon  the  theoty  that  she  was 
a  party,  and  certainly  she  was  regarded  to  be 
a  party  by  the  court  when  he  relieved  her 
from  any  liability  upon  the  notes  and  mort- 
gage, and  canc^ed  them.  It  followa,  from 
the  holding  of  the  majority  of  the  court,  that 
the  motion  to  dlsmlsa  the  proceeding  cannot 
be  sustained. 

This  brings  us  to  the  merits  of  the  case,  and 
we  are  all  imlted  In  the  opinion  tliat  the  tes- 
timony does  not  sustain  the  findings  and  Judg- 
ment of  the  court  The  r(>aclB8lon  was  sought 
on  the  grroond  of  the  representations  of  Dr. 
Staudenmayer  that  the  Courtney  debt  had 
been  paid,  and  that  the  mortgage  given  t» 
secure  the  same  was  no  longer  a  lien  upon 
the  property.  It  appears  that  the  representa- 
tions were  not  In  fact  false,  and  we  fail  to 
see  that  an  actual  fraud  was  practiced  upon 
the  purchasers.  The  transaction  was  had  at 
a  time  when  there  was  an  active  demand  for 
real  estate,  and  during  what  is  characterised 
by  the  parties  as  the  "Atchison  Boom."  While 
it  lasted,  prices  of  land  and  lots  In  and  about 
Atchison  were  greatiy  Inflated,  and  the  pur- 
chasers desired  to  obtain  the  land  In  question 
to  subdivide  and  sell  the  same  out  in  small 
parcels  for  profit  R.  B.  Druiy  went  to  North 
Carolina,  and  found  Dr.  Staudenmayer,  and 
purchased  his  interest  in  the  property  for  $15,- 
300.  The  history  of  the  transaction  shows 
that  they  were  eager  to  obtain  the  land,  and 
gave  the  price  a^ked  by  the  doctor,  with  little 
hesitation.  L.  R.  Staudenmayer,  Jr.,  who 
owned  the  remaining  Intnest  In  the  -pTopertj, 
was  in  South  Carolina,  and  It  Is  said  that  the 
doctor  encouraged  Drury  to  believe  that  his 
son  would  sell  the  remaining  interest  to  him. 
Before  the  transfer  was  made,  however,  Dni-' 
ry  visited  the  son  In  South  Carolina,  who  tdi 
Drury  that  he  would  not  aeH  his  Interest  to 
htm,  and  that  his  father  was  mentally  Inca- 
pable of  making  a  contract  or  transfer  of  his 
Interest.  Notwithstanding  this  denial  and 
protest,  Drury  purchased  the  land,  paying 
$2,500  in  cash,  and  for  the  bal&nce  of  the  pur- 
chase money  gave  three  separate  notes  of 
$4,266.66%  each,  signed  by  himself  and  his 
wife,  and  secured  by  a  mortgage  on  the  real 
estate  purchased.  According  to  the  teatimmiy, 
when  Drury  purchased  the  property,  the  mort- 
gage stood  as  an  incumbrance  on  the  record  ti- 
de, and,  besides,  he  had  actual  knowledge  of 
that  fact  He  concedes  that  he  called  the  at- 
tention of  Dr.  Staudenmayer  to  the  incum- 
brance during  the  first  negotlatitms,  but  the 
doctor  told  him  It  had  been  paid,  and  sfaonld 
have  been  discharged.  The  doctor  insisted 
then,  as  he  has  since  that  time,  both  In  and 
out  of  courts  that  the  debt  had  been  paid,  and 
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that  no  Ben  actuDy  existed  agalUBt  the  land, 
^^tb  fall  knowledge  of  the  unsatlsfled  mort- 
gage, Drury  porchased  the  property,  and  It  Is 
dlfficolt  to  see,  from  the  testimony  In  this 
record,  that  the  porchase  was  Induced  by  de- 
ception or  fraud.  The  representation,  said  to 
have  been  made  by  the  doctor,  that  he  would 
Induce  the  son  to  sell  his  Interest,  cannot 
weigh  much  la  this  controversy,  for  the  rea- 
son that  the  plalnttffs  were  well  advised,  be- 
fore the  transfer,  that  the  son  would  not  sell 
his  Interest,  nor  consent  to  a  sale  of  the  Inter- 
est held  by  the  father.  The  first  negotiation 
for  the  land  was  on  April  27,  1887,  and  the 
parchase  money  was  not  paid,  nor  the  deeds 
and  mortgages  exchanged,  imtll  May  S,  1887, 
when  B.  B.  Drury  went  to  North  Canrilna 
and  peisonally  attended  to  the  transfer.  It 
does  not  appear  that,  when  the  transfers  wen 
made,  Drury  demanded  or  asked  for  a  written 
receipt  of  the  payment  of  the  mcHiey,  nor  did 
he  demand  the  production  of  a  written  dis- 
charge of  the  Incumbrance.  About  two  months 
afterwards  Vte  purchasers  began  their  action 
for  partitlan  of  the  jcoperty.  Sooa  after  the 
commencement  of  that  {iroceedlng,  Maria  L. 
Courtney  came  Into  the  case,  and  set  up  the 
mortgage  of  1868,  claiming  that  It  was  an  In- 
cunbranoe  upon  the  proi)erty,  and  asking  for 
a  foreclosure  of  the  same.  The  mortgage 
was  resisted  alike  by  Dr.  Standenmayer  as 
well  as  the  purchasers,  each  alleging  that  It 
had  been  paid  and  satisfied.  Notwithstand- 
ing this  claim,  and  the  open  manner  in  which 
It  was  made,  no  charge  of  fraud  was  made 
against  Dr.  Standenmayer,  nor  was  resds- 
Bk>n  asked  for  by  the  purchasers  until  March 
27, 1890,  when  the  amended  and  supplemental 
petition  was  filed.  Although  the  controversy 
in  the  litigation  had  continued  for  nearly 
tbree  years,  and  although  the  pnrdhasers  ap- 
pear to  have  iMSsessed  full  knowledge  of  the 
sitnatlon,  no  complaint  had  be«i  previously 
made  that  the  purchase  was  induced  by  mls- 
representattons.  The  facts  that  partition  was 
delayed,  and  the  litigation  concerning  the 
same  protracted,  afford  no  grounds  for  rescis- 
sion. The  role  is  that  the  right  to  disafilrm 
a  contract  for  fraud  must  be  exercised  prompt- 
ly after  its  discovery.  Bell  v.  Keepers,  39 
Kan.  105,  17  Pac.  785. 

We  are  Inclined  to  the  view  that  the  testi- 
mony falls  to  show  that  the  purchasers  were 
misled  or  induced  to  purchase  by  reason  of 
tlie  false  representation  of  any  material  fact. 
A  rescission  of  the  contract  and  the  cancella- 
tlcm  of  the  conveyances  is  an  extraordinary 
power  of  equity,  and  shoiild  not  be  exercised 
unless  it  Is  dearly  established  that  the  repre- 
sentations were  false  or  fraudulent  and  that 
tbey  were  relied  on  by  the  purchasers.  It 
appears  that  the  statements  of  Dr.  Standen- 
mayer with  respect  to  the  payment  and  satis- 
faction of  the  CSonrtney  mortgage  were  in  tact 
tma  Be  asserted  It  to  the  purchasers,  al- 
leged it  in  his  pleadings,  and  it  has  been  es- 
tablished by  a  Judgment  of  the  trial  court 
which  has  just  been  affirmed  in  this  court 


48  Pac.  758.  The  findings  of  the  court  re- 
specting the  Oourtney  debt  and  mortgage  ant 
strangely  inconsistent,  and  are  another  rea- 
son why  the  Judgment  should  be  set  aside. 
Special  findings  of  fact  and  of  law  were 
made  In  the  trial  of  the  issue  respecting  the 
Courtney  debt  and  mortgage,  and  tbey  are 
embraced  in  the  record  of  this  proceeding. 
In  the  first,  the  court  held  that  the  debt  was 
paid,  and  the  lien  discharged;  while,  in  the 
second  set  of  findings,  upon  another  issue  in 
the  same  case,  and  substantially  upon  the 
same  testimony,  the  court,  in  effect,  found 
that  the  mortgage  debt  had  not  been  paid. 
This  was  one  of  the  controlling  consideratloiis 
in  the  Judgment  of  rescission.  It  may  be 
remarked  here  that  the  court  found  that,  on 
July  8,  1887,  R.  B.  Dmry  received  one-half 
of  an  award  of  damages  allowed  for  the  es- 
tablishment of  a  highway  over  the  land  in  the 
sum  of  $75,  and  on  April  12,  1888,  he  received 
one-half  of  an  award  of  ^50  for  the  establish- 
ment of  another  highway  over  the  same  land. 
Taking  the  testimony  of  the  admitted  knowl- 
edge of  the  parties  with  respect  to  the  in- 
cumbrance, their  conduct  in  the  negotiations 
and  the  litigation,  and  the  long  delay  in  as- 
serting that  the  purchase  was  induced  by  mis- 
representation and  fraud,  we  think  the  tes- 
timony fails  to  show  any  grounds  for  reacls- 
sloo,  and  that  the  findings  and  Judgment  are 
unsupported  by  the  testimony.  The  judgment 
will  be  reversed,  and  the  cause  remanded  for 
further  proceedings.  All  the  Justices  concur- 
rlog. 


WOOD  V.  DRURY  et  al. 
(Supreme  Coort  of  Kansas.    Feb.  8,  1896.) 
JnoiciAi,  Sau— Validitt. 
Where  interested  parties  attack  the  title 
of  property  offered  at  a  Judicial  sale,  in  such  a 
way  as  to  deter  bidders  and  depress  values,  and 
where  the  price  paid  foi  the  property  is  greatly 
inadequate,  the  sale  should  be  set  aside. 
(Syllabus  by  the  Court) 

Error  from  district  court  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Executions  Issued,  on  the  application  of  B, 
B.  Drury  and  others,  against  L.  R.  Stauden* 
mayer,  Sr.,  and  another.  To  a  Judgment  con- 
firming a  sale  thereunder,  B.  C.  Wood,  ad- 
ministrator of  defendant  Staudenmayer, 
since  deceased,  brings  error.     Reversed. 

O.  D.  Walker,  J.  U.  Berry,  and  Waggener, 
Horton  &  Orr,  for  plaintiff  In  error.  W.  W. 
&  W.  F.  Guthrie,  for  defendants  In  error. 

JOHNSTON,  J.  This  proceeding  is  brought 
to  review  the  ruling  of  the  district  court  of 
Atchison  cormty  confirming  a  sale  of  real 
estate.  Executions  were  Issued  upon  a  Judg- 
ment rendered  against  L.  R.  Staudenm^er, 
Sr.,  and  L.  R.  Standenmayer,  Jr.,  and  in  fa- 
vor of  R.  B.  Dmry,  O.  J.  Drury,  and  Robert 
McOrle,  which  Judgment  has  Just  been  re- 
vecwd  and  set  aside.    Wood  t.  Staudenmay- 
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er,  43  Pac.  760.  The  execndMiB  were  levied 
upon  a  quarter  section  of  land  adjoining  the 
city  of  Atchison  and  upon  three  lots  in  that 
city.  The  land  was  sold  for  $3,200.  Accord- 
ing to  most  of  the  testimony  offered  on  the 
motion  to  confirm,  it  was  worth  more  than 
double  that  amount  And  the  city  lots  only 
brought  a  small  part  of  their  actual  value. 
The  plaintiffs  below,  who  were  the  judg- 
ment creditors,  attended  the  sale;  and  it 
appears  that  two  of  them  openly  stated  to 
those  in  attendance  that  there  was  a  mort- 
gage for  a  large  sum  upon  the  property,  and 
in  that  way  to  some  extent  discredited  the 
title  to  the  property  offered.  This  conduct 
was  irregular,  and  may  have  affected  the 
price  paid  for  the  property.  It  had  then  l>een 
adjudged  that  the  mortgage  to  which  they 
referred  had  been  paid  and  discharged;  and, 
while  there  was  some  competition  at  the  sale, 
the  attack  upon  the  title  probably  chilled  the 
sale,  and  conduced  to  the  inadequacy  of  the 
prices  offered.  On  account  of  this  action, 
which  would  naturally  deter  bidders  and  de- 
press values,  together  with  the  great  inade- 
quacy of  the  prices  paid  for  the  property,  we 
think  the  sale  should  have  been  vacated. 
The  rule  is  that  great  inadequacy  of  price  is 
a  circumstance  which  courts  will  always  re- 
gard with  suspicion,  and  in  such  cases  slight 
additional  circumstances  only  are  required 
to  authorize  the  setting  aside  of  the  sale. 
The  orders  of  the  court  refusing  to  set  the 
sale  aside  and  in  confirming  the  same  will  be 
reversed,  and  the  cause  remanded  toe  fur- 
ther proceedings.  All  the  justices  concur- 
ring. 


ZIMMERMAN  et  al.  v.  BARNES  (two  cases). 

(Supreme  Court  of  Kansas.  Feb.  8,  1896.) 
Writs— Berviob  bt  Pdbuoation. 
It  is  irregular  and  erroneona  to  joiu  claims 
only  personal  in  their  nature  with  others  where- 
in constructive  service  is  allowable,  and  then 
proceed  to  obtain  such  service  as  to  the  several 
incongruous  claims;  and,  where  a  motion  to 
set  aside  sach  serrice  is  seasonably  made,  it 
should  be  anstained.    Johnston,  J.,  dissenting. 

(Syllabus  by  the  CJonrt) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Thomas  B.  Barnes  against  Wil- 
liam Zimmerman  and  Mary  M.  Zimmerman. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror.   Revonsed. 

On  January  Vi,  1U91,  the  defendant  in  er- 
ror commenced  an  action  against  the  plain- 
tiffs in  error,  and  at  the  same  time  filed  an 
affidavit  for  service  by  publication,  the  body 
of  the  same  being  as  follows,  to  wit:  "Now 
comes  Thomas  B.  Barnes,  who,  after  being 
duly  sworn,  npon  his  oath  deposes  and  says: 
That  he  Is  the  plaintiff  in  the  above-entitled 
action.  That  the  defendants  therein,  Wil- 
liam Zimmerman  and  Mary  M.  Zimmerman, 
are  nonresidents  of  the  state  of  Kansas. 
That  the  plaintiff,  with  due  diligence,  is  un- 
able to  make  service  of  summons  upon  the 


defendants,  or  either  of  them,  within  said 
state  of  Kansas.  That  said  action  relates  to 
real  estate  in  said  county  of  Shawnee.  That 
the  relief,  among  other  things,  demanded  in 
said  action,  is  to  establish  and  acquire  the  le- 
gal title,  and  to  recover  the  possession,  with 
five  hundred  dollars  damages  for  rents  and 
profits,  and  for  the  withholding  of  the  pos- 
session of,  and  to  exclude  the  defendants 
from,  any  title  or  interest  in  or  to  the  undi- 
vided one-half  of  the  following  described 
real  estate,  situated,  lying,  and  l)eing  in  said 
county  of  Shawnee  and  state  of  Kansas,  to 
wit:  The  northwest  quarter  and  the  south- 
east quarter  of  section  seven  (7),  township 
thirteen  (13),  range  seventeen  (17);  and  to  re- 
cover Judgment  against  said  defendants  for 
f  1,218.66,  with  interest  at  10  per  cent,  from 
December  17,  1887,  as  balance  due  on  certain 
mortgage;  and  to  declare  and  enforce  the 
same  as  a  first  lien  on  the  moiety  of  said  real 
estate  owned  by  said  defendants.  And  if, 
for  any  sufliclent  reason,  the  title  cannot  be 
compelled  or  enforced,  then  plaintiff  asks 
Judgment  for  five  thousand  dollars  in  that 
behalf,  and  for  other  Judgments,  orders,  and 
decrees  as  prayed  for  in  the  plalntitTs  peti- 
tion filed  therein,  reference  to  wtiich  is  here- 
by had."  The  affidavit  substantially  followed 
the  prayer  of  the  petition  as  to  the  relief  de- 
manded, and  the  published  newspaper  notice 
was  in  general  accord  with  the  affidavit  On 
April  21,  18U1,  a  motion  was  filed  in  behalf 
of  the  defendants  below,  as  follows:  "Come 
now  the  defendants,  and,  denying  the  Juris- 
diction of  this  court  over  the  persons  of  the 
defendants,  appear  specially  for  the  purposes 
of  this  motion,  and  not  otherwise,  and  move 
the  court  to  set  aside  the  pretended  publi- 
cation notice  for  constructive  service  on 
these  defendants,  upon  the  grounds:  (1)  That 
no  sufficient  affidavit  was  made  or  filed  here- 
in authorizing  or  supporting  the  publication 
notice  made  by  plaintiff,  and  filed  herein  on 
2d  March,  1881.  (2)  That  the  su^xMed  pub- 
lication notice  filed  herein  on  2d  March,  1891, 
was  not  authorized  by  any  affidavit  filed  nn-  - 
der  the  provisions  of  sections  72  and  73  of 
the  Code  of  Civil  Procedure,  or  of  any  other 
statute  of  this  state.  (3)  Said  supposed  publi- 
cation notice  was  not  published  in  the  man- 
ner required  by  law.  (4)  The  court  bad  no 
Jurisdiction  over  the  persons  of  these  defend- 
ants." On  May  tf,  1881,  said  motion  was 
overruled,  the  defendants  excepting;  and  on 
June  8,  1891,  Judgment  was  rendered  in  fa- 
vor of  the  plaintiff  below,  against  the  de- 
fendants below,  as  npon  default  and  the 
case  was  brought  to  this  court  for  review 
August  6,  1891.  On  March  1,  1895,  the  de- 
fendants below,  appearing  specially,  filed  a 
motion  to  vacate  and  set  aside  said  judg- 
ment, and  asldng  that  they  be  let  in  to  an- 
swer and  defend;  but  on  September  16,  1895, 
said  motion  was  overruled,  and  this  decision 
of  the  court  is  complained  of  in  the  second 
petition  in  error  filed  in  this  court  on  October 
16,  1895. 
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W.  O.  Webb,  for  plalnttffB  in  error.  Jet- 
more  &  Jetmore,  for  defendant  in  error. 

MAKTIN,  C.  J.  (after  stating  the  facts). 
It  is  unnecessary  to  consider  whether  the 
serrlce  by  publication  was  or  was  not  T(4d, 
for  it  was  attacked  directly  by  motion  In 
good  season,  and  therefore  we  have  the  ques- 
tion before  ua  whether  the  proceeding  was 
tegular  or  erroneous.  It  is  well  settled  that, 
with  some  exceptions,  not  Including  this 
controversy,  the  jurisdiction  of  a  court  does 
not  extend  beyond  the  boundaries  of  the 
state,  so  as  to  personally  bind  by  its  ad- 
judication those  outside  of  such  boundaries. 
Mo  personal  Judgment  against  a  nonresident 
can  be  obtained,  unless  he  shall  enter  his  ap- 
pearance or  be  served  with  process  within 
the  state,  although  any  property  which  he 
may  have  within  the  Jurisdiction  may  be  sub- 
jected to  any  Just  demand  against  him,  and 
any  right,  title,  lien,  or  Interest  that  any  oth- 
er person  may  claim  in  such  property  may 
also  be  ^e  subject  of  adjudication.  In  cases 
of  the  latter  class,  service  may  be  made  by 
publication.  Civ.  Code,  {  72.  It  would  be  an 
abuse  of  process  to  compel  a  nonresident 
owner  of  property  located  here  to  subject 
himself  to  the  Jurisdiction  of  the  courts  of 
this  state  upon  a  mere  personal  claim,  aa  a 
condition  of  bis  right  to  litigate  as  to  the 
title  or  status  of  such  property.  As  to  per- 
sonal claims  against  blm,  a  nonresident  has 
a  right  to  defend  against  the  same  In  his 
own  courts  as  long  as  he  chooses  to  remain 
there,  without  going  into  another  jurisdiction. 
The  plalntUT  below  had  a  right  to  service  by 
publication  for  the  ptupose  of  establishing 
an  interest  In  the  lands  described,  but,  on 
failure  in  that  respect,  he  could  not  recover 
a  personal  judgment  for  damages  for  the 
value  of  such  Interest. 

In  the  case  of  a  creditor  proceeding  by 
publication,  the  fact  that  he  is  seeking  tosub- 
Ject  property  of  the  defendant  within  the 
Jurisdiction  must  affirmatively  appear.  Re- 
pine V.  McPherson,  2  Kan.  340,  346.  In  a 
suit  against  a  foreign  corporation,  where 
Its  treasurer,  found  within  the  state,  Is  gar- 
nished, but  he  has  no  funds  of  the  corpora- 
tion in  bis  hands  here,  the  court  obtains  no 
Jurisdiction  over  the  corporation  or  its  prop- 
erty In  another  state  on  service  against  it  by 
publication  (Wheat  v.  Railroad  Co.,  4  Kan. 
370);  and,  where  the  affidavit  for  publica- 
tion does  not  state  directly,  Inferentially,  or 
in  any  other  way  that  the  action  brought  is 
one  of  those  mentioned  in  section  72  of  the 
Civil  (3ode,  it  is  fatally  defective,  and  service 
by  publication  cannot  be  obtained  thereon 
(Harris  v.  Claflln,  36  Kan.  543,  13  Pac.  830). 
In  Neal  v.  Reynolds.  38  Kan.  432,  435,  16 
Pac  785,  a  party  sought-  to  rescind  a  con- 
tract for  the  exchange  of  real  estate  by  an 
action  properly  brought  In  the  county  where 
part  of  It  was  situated,  against  residents  of 
another  county,  where  they  were  summoned. 
After   appearance  of  the   defendants,    the 


plalntlfr,  obtaining  leave  to  amend,  added  an- 
other cause  of  action  for  damages  for  breach 
of  warranty  as  to  some  of  the  exchanged 
lands,  thus  blending  a  local  with  a  transi- 
toiy  cause  of  action;  and  It  was  held  that 
the  added  cause  was  properly  struck  out  on 
motion  of  the  defendants;  that  the  plaintltr 
should  be  confined  to  the  cause  of  action 
which  authorized  service  of  summons  in  an- 
other county,  and  to  allow  blm  to  do  more 
was  to  violate  the  statute  relating  to  service, 
take  an  undue  advantage  of  the  defendants, 
and  impose  upon  the  court.  It  may  be  dif- 
ficult to  reconcile  this  case  with  Beebe  v. 
Carter,  54  Kan.  261,  88  Pac.  278;  but  the 
latter  case  Is  distinguishable  from  the  one 
now  under  consideration,  for  in  that  the 
amendment  was  allowed  after  a  general  ap- 
pearance bad  been  entered  by  the  defendant 
constructively  served,  and  one  of  the  de- 
fendants had  been  personally  served.  In  the 
present  case,  demands  only  personal  In  their 
nature  were  united  with  those  wherein  con- 
structive service  is  allowable,  and  then  such 
service  was  attempted  as  to  the  several 
incongruous  claims;  but,  the  validity  of  the 
service  having  been  attacked  by  motion,  we 
cannot  disregard  the  former  as  mere  surplus- 
age, because,  on  appearance  of  the  defend- 
ants below,  they  could  not  answer  to  a  part 
of  the  petition  only,  but  must  respond  to 
everything  contained  therein;  and  thus  they 
would  be  forced  to  litigate  personal  claims 
as  a  penalty  for  appearing  In  this  jurisdic- 
tion for  the  purpose  of  settling  rights  to 
property  situated  here.  The  judgment  of 
the  court  below  overruling  the  motion  to  set 
aside  service  will  therefore  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
not  Inconsistent  with  this  opinion. 

It  was  unnecessary  to  bring  the  second 
case  here,  as  everything  essential  to  a  con- 
sideration of  the  question  involved  was  pre- 
•sented  in  tbe  first  case,  and  the  second  will 
therefore  be  dismissed. 

ALLEN,  J.,  concurring. 

JOHNSTON,  J.  (dissenting).  Two  proceed- 
ings In  error  were  submitted  for  a  review 
of  rulings  made  In  the  case  in  the  district 
court;  the  first  attacking  the  service  as  ab- 
solutely void,  and  the  second  attacking  the 
validity  of  the  judgment  rendered.  As  the 
principal  relief  demanded  in  the  action  was 
the  recovery  of  real  estate,  and  to  exclude 
others  from  any  interest  in  It,  service  by 
publication  was  authorized,  and  therefore 
cannot  be  said  to  be  void.  The  affidavit  and 
notice  embraced  all  that  is  required  for  con- 
structive service  under  section  72  of  the 
Civil  Code,  and  it  will  hardly  do  to  say  that 
the  service  was  destroyed  on  account  of  re- 
dundancy In  either  the  affidavit  or  publica- 
tion. If  the  service  was  Irregular  by  reason 
of  surplusage,  It  was  cured  by  a  subsequent 
general  appearance  of  the  defendant  In  the 
case,  when  he  came  in  and  asked  affirmative 
action  of  the  trial  court.     More  than  that. 
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wlieB  s  party  appeon  after  eonstraetlTe 
serrlce,  and  his  appearance  la  not  Indaced 
by  fraud  of  the  plaintiff,  he  la  In  court  tor 
all  purpoaea  and  for  every  step  that  may 
be  taken  In  the  case.  If  canaea  of  action 
are  Improperly  Joined  In  the  petition,  tba 
Code  requires  that  a  party  must  raise  tb» 
objection  by  demurrer  or  answer;  and,  If 
be  does  not  do  so  by  either  method,  he  Is 
deemed  to  waive  the  defect  Of  coarse.  If 
default  Is  made  upon  service  by  publication 
only,  no  relief  can  be  bad  except  such  as  is 
provided  In  section  72  of  the  CUvll  Code. 
When  he  does  appear,  however,  he  Is,  In  my 
opinion,  entitled  to  the  same  rights  and  the 
same  protection  in  MHiducting  his  share  of 
the  litigation  as  a  residmt  of  the  state,  and 
DO  more.  When  he  comes  In,  he  is  permitted 
to  set  up  a  defense  of  an  afflrmative  and 
transitory  character,  and  why  sbonld  the 
resident  plaintiff  be  barred  from  the  same 
privileges?  Why  should  he  be  precluded 
from  amending  the  petition,  and  Joining 
with  his  local  action  one  of  a  transitory  nar 
ture,  which  grew  out  of  the  same  transac- 
tion, and  which  the  Code  expressly  provides 
may  be  united  in  a  single  proceeding?  The 
policy  of  our  Code  is  against  the  splitting 
of  a  transaction  into  several  lawsuits,  and  Is 
in  favor  of  uniting  all  consistent  causes 
growing  out  of  the  same  txansaction,  and 
disposing  of  them  in  a  single  case.  There 
may  be  some  lack  of  harmony  in  the  deci- 
sions upon  tills  question;  but,  after  a  care- 
ful consideration  of  the  same.  It  was  held, 
in  Beebe  v.  Carter,  54  Kan.  261,  88  Pac.  278, 
that,  where  service  by  publication  Is  made 
upon  a  person  who  afterwards  makes  a  gen- 
eral appearance  and  files  a  pleading,  it  is 
competent  for  the  court  thereafter  to  allow 
the  original  petition  to  be  amended  so  as 
to  charge  him  personally,  and  to  warrant 
the  recovery  of  a  personal  Judgment  against 
him.  In  the  case  of  Neal  v.  Reynolds,  38 
Kan.  432,  16  Pac.  785,  the  amended  plead- 
ing which  was  before  the  court  was  a  sub- 
stantial change  of  the  claim  or  action  of  the 
plaintiff,  and  hence  the  court  pr(^>erly  sus- 
tained the  objection  made  against  it  Some 
of  the  language  of  the  commissioner  who 
prepared  the  opinion  tends  to  sustain  the 
view  of  the  plaintiffs  In  error  in  these  cases; 
but  that  decision,  as  well  as  the  language 
-of  the  commissioner,  was  urged  upon  the  at- 
tention of  the  court  in  Beebe  v.  Carter, 
supra,  and  we  then  held  that,  when  a  party 
Is  legally  brought  into  a  case  by  construct- 
ive service,  he  is  subject  to  the  same  rules 
as  one  upon  whom  personal  service  has 
been  had. 


€HEROKEB  &  P.  GOAL  ft  HININO  CO.  v. 

STOOP. 

(Supreme  Court  of  KHnsaa.    Feb.  8,  1896.) 

New  Tbul— SoFFiorBNCT  or  Evidbncs. 

The  fact  thai  the  Jury  are  the  exclasive 

Judges  of  all  qaestions  of  fact  submitted  to  them 


4oe8  n«t  Justify  tlie  Jndge  of  the  trial  emrt  in 
declining  to  examine  the  mffidenqr  of  the  evi- 
dence upon  which  tiie  verdict  rests,  when  it  is 
challenged  by  a  motion  for  a  new  trial;  and 
whenever  it  is  manifest  that  the  Jury  have  foond 
against  the  clear  weight  of  the  evidoice,  and  that 
the  party  asking  for  a  new  trial  has  not  in  all 
probability  had  a  fair  trial,  nor  received  snljstan- 
tial  justice,  it  is  his  imperative  duty  to  set  the 
verdict  aside  and  grant  a  new  triaL 
(Syllabus  by  the  (3ourt) 

Error  from  district  court,  Crawford  coun- 
ty;   Stephen  H.  Allen,  Judge. 

Action  by  Sarnu^  K.  Stoop,  administrator 
of  George  W.  Cnxtmi,  against  the  Cberokee 
&  Pittsburg  Coal  ft  Mining  Company.  Judg- 
ment tot  defendant,  and  from  an  order 
granting  a  new  trial  It  brings  error.  Affirm- 
ed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Lltflefleld, 
for  plaintiff  In  error.  J.  F.  McDonald.  J.  D. 
Hill,  and  J.  D.  McCleverty,  for  defendant 
in  error. 

JOHNSTON,  J.  This  was  an  action 
brought  by  Samud  K.  Stoop,  as  administra- 
tor of  the  estate  of  George  W.  Oroxton,  de- 
ceased, against  the  Cherokee  ft  Pittsburg 
Coal  ft  M-ining  Company,  to  recover  damages 
sustained  by  the  widow  and  next  of  kin  of 
George  W.  Croxton,  deceased,  for  pecnnlaty 
loss  alleged  to  have  been  sustained  by  them 
by  reason  of  bis  death,  and  which  it  is  al- 
leged was  caused  by  the  negligence  of  the 
company.  The  company  owned  and  operat- 
ed a  coal  mine  at  Frontenac,  and  the  de- 
ceased was  an  employ^  working  in  the  mine 
as  a  coal  miner,  and  it  la  alleged  that  the 
company  negligently  permitted  the  accumu- 
lation of  combustible  and  inflammable  dust 
in  tbe  mine,  which,  being  communicated 
with  by  a  blast  of  powder,  caused  a  gen- 
eral explosion,  and,  among  other  casualties, 
caused  the  death  of  George  W.  Croxton. 
There  Is  an  averment  In  the  petition  that  tbe 
company  knew  or  shoxild  have  known  that 
the  presence  and  accumulation  of  dust  was 
a  dangerous  element  in  the  mine,  but,  not- 
withstanding this,  they  failed  to  sprinkle 
the  mine,  or  take  other  reasonable  precau- 
tions against  danger  from  this  cause.  Tbe 
answer  was— First  a  general  denial;  and, 
second,  that  the  deceased  came  to  his  death 
by  reasMi  of  bis  own  carelessness.  The  trial 
resulted  In  a  verdict  in  favor  of  tbe  com- 
pany, and  the  plaintiff  below  asked  for  and 
obtained  a  new  trial,  and  one  of  the  grounds 
for  his  motion  was  that  the  verdict  was  not 
sustained  by  sufficient  evidence,  and  was 
contrary  to  law. 

It  is  contended  by  the  company  that  tbe 
action  of  the  court  in  setting  aside  the  ver- 
dict and  granting  a  new  trial  was  an  abase 
of  discretion  tm  the  part  of  the  trial  conrt 
■The  testimony  of  the  plaintiff  below  was  to 
the  effect  that  the  company  negligently  per- 
mitted large  quantities  of  coal  dust  impreg- 
nated with  sulphur  to  accumulate  In  tbe 
mine,  and  that  such  coal  dust  was  combusti- 
ble and  explosive,  and,  coming  in  contact 
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wtth  a  blown-ont  shot,  canaed  a  general  ex- 
plosloa,  wblcta  destroyed  the  lUe  of  Crozton. 
On  the  other  hand,  the  testimony  offered  In 
behalf  of  the  company  was  that  the  coal 
duat  was  not  explosive,  and  that  the  explo- 
sion In  question  was  occasioned  by  the  care- 
less act  of  the  employes  In  Igniting  the  pow- 
der used  by  the  miners  In  mining  coal 

In  view  of  the  fact  that  the  testimony  was 
BO  conflicting  and  contradictory,  there  is 
Uttle  left  for  oar  determination.  "The  grant- 
ing ot  a  new  trial  la  so  much  In  the  discre- 
tion of  the  trial  court  that  the  supreme 
court  will  not  reverse  the  order  of  the  trial 
court  granting  a  new  trial  unless  error  is 
clearly  establlsbed  with  respect  to  some 
pure,  simple,  and  unmixed  question  of  law." 
Sanders  v.  Wakefield,  41  Kan.  11,  20  Pac 
518;   City  of  Sedan  v.  Church,  29  Kan.  190. 

It  is  conceded  that  there  Is  a  conflict  in  the 
testimony,  but  it  is  urged  that  this  conflict 
was  settled  by  the  jury,  who  are  the  exclu- 
sive judges  of  the  facts,  and  that  it  was 
clearly  an  abuse  of  discretion  in  the  Izial 
court  to  set  aside  the  verdict  A  trial  court 
will  be  reluctant  to  set  aside  a  verdict  where 
a  doubtful  question  of  fact  exists,  simply 
because  its  Judgment  inclines  the  other  way; 
but  the  mere  fact  that  there  is  a  conflict  in 
the  testimony  does  not  relieve  the  court 
from  examining  the  sufficiency  of  the  evi- 
dence, nor  nuike  the  verdict  of  the  Jury  con- 
clusive. "While  the  case  is  before  the  Jury 
for  their  consideration,  the  Jury  are  the  ex- 
clusive Judges  of  all  questions  of  fact;  but, 
when  the  matter  comes  before  the  court  up- 
on a  motion  for  a  new  trial,  it  then  becomes 
the  duty  of  the  trial  Judge  to  determine 
whether  the  verdict  is  erroneoua"  Railrocul 
Co.  V.  Ryan.  49  Kan.  1,  30  Pac  108.  In  the 
same  case  it  was  said  tliat  "it  has  been  the 
unvarying  decision  of  this  court  to  permit 
no  verdict  to  stand  unless  Irath  the  Jury 
and  the  court  trying  the  cause  could,  within 
the  rules  prescribed,  approve  the  same." 
Whenever  a  trial  court  determines  that  the 
verdict  Is  clearly  against  the  weight  or  pre- 
ponderance of  the  evidence,  it  should  not 
hesitate  to  set  it  aside,  and  grant  a  new 
trial;  and.  In  arriving  at  this  determination, 
the  Judge  of  the  trial  court  must  be  control- 
led by  his  own  Judgment,  and  not  by  that  of 
the  Jury.  Williams  v.  Townsend,  IS  Kan. 
S63:  Bailway  Co.  v.  Dlehl,  33  Kan.  422,  6 
Pac.  56&  In  Hallway  Co.  v.  Knnkel.  17 
Kan.  172,  It  was  hedd  that  the  Judge  had  the 
same  opportunities  as  the  Jury  for  forming 
a  Just  estimate  of  the  credence  to  be  placed 
on  the  various  witnesses;  and,  If  it  appears 
that  the  Jury  liave  found  against  the  weight 
of  the  evidence,  it  is  the  Imperative  duty 
of  the  Judge  to  set  the  verdict  aside.  If  the 
evidence  is  nearly  balanced,  so  that  differ- 
ent minds  might  fairly  come  to  different 
conclusions,  the  finding  of  the  Jury  should 
stand  as  against  any  mere  doubts  of  the 
Judge  concerning  its  correctness;  but  when 
hia  Judgment  tells  him  that  the  Jury,  from 


Bome  eaiue,  bare  found  against  the  fair  pre- 
ponderance of  the  evidence,  no  duty  la  more 
imperatlTe  than  that  of  setting  aside  the 
verdict  and  remanding  the  case  to  another 
Jury.  And  so,  In  City  of  Sedan  v.  Church, 
supra,  it  was  said  that  "new  trials  ought 
to  be  granted  whenever,  in  the  opinion  of 
the  trial  court,  the  party  asking  for  a  new 
trial  has  not  in  all  probability  had  a  rea- 
sonably fair  trial,  and  has  not,  in  all  proba- 
bility, obtained  or  received  substantial  Jus- 
tice." 

The  trial  Judge,  under  whose  eye  and  with- 
in whose  hearing  the  evidence  was  present- 
ed, did  not  approve  the  verdict  Manifestly, 
he  determined  that  the  Jury  had  mistaken 
or  failed  to  properly  weigh  the  testimony  in 
the  case.  Having  In  mind  the  superior  op- 
portunities which  the  trial  Judge  has  ror 
comprehending  the  force  of  the  evidence  and 
the  discretion  with  wliich  he  is  vested  in  the 
granting  or  refusal  of  a  new  trial,  we  can- 
not say  that  there  has  been  an  abuse  of  dis- 
cretion in  setting  the  verdict  aside.  Judg- 
ment affirmed.    All  the  Justices  concurring. 


ATCHISON,  T.  &  8.  P.  R.  CO.  t.  BUTLHJR. 

(Supreme  Court  of  Kansas.     Feb.  8,  1896.) 
Railroad  Compawibs— Aotioit  por  Dbath— Neo- 

LtOBNOB— INSTRUOTIONS. 

1.  The  petition  hdd  to  be  sufficient  to  charge 
negligence  in  the  mana;;ement  of  the  engine  and 
cars. 

2.  Common  prudence  would  dictate  that  cars 
should  not  be  "cornered"  in  raifroad  yards,  and, 
before  a  train  is  set  upon  a  track,  those  in  the 
management  of  it  siioold  use  reasonable  dili- 
gence to  see  that  it  will  clear  the  car  or  cars 
on  another  track,  and  a  failure  to  do  so  may  be 
negligence  as  towards  employes  working  on  the 
collidmg  cars. 

3.  A  party  has  a  right  to  request  answers 
to  particular  questions  of  fact  pertinent  to  the 
issues,  and  which  can  be  answered  fairly  npon 
the  evidence;  and  the  court  has  no  discretion  to 
refuse  to  submit  them  to  the  jury,  but  it  should 
refuse  all  questions  propounded  in  a  negative  or 
leading  form,  or  unfair  m  substance,  as  those  as- 
suming as  true  matters  tliat  are  false  or  disput- 
ed. 

4.  The  instructions  of  the  court  htid  not  er- 
roneous in  any  material  respect 

(Syllabus  by  the  Court) 

Error  from  circuit  court.  Ford  county;  A. 
J.  Abbott,  Judge. 

Action  by  Alice  B.  Butler  against  the  Atch- 
ison, Topeka  &  Santa  F6  Railroad  Company. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  the  case  up  on  a  case  made. 
Affirmed. 

On  November  28, 1890,  Alice  E.  Butler  com- 
menced the  original  action  to  recover  dam- 
ages for  the  death  of  her  husband,  Elmer  E. 
Butler,  a  switchman  in  the  defendant's  yards, 
at  Dodge  City,  on  August  5,  1890.  It  was 
charged,  In  substance.  In  the  petition  that 
about  8  o'clock  a.  m.  of  said  day,  the  defend- 
ant, while  operating  one  of  its  engines  and  ex- 
changing some  of  its  cars  from  one  track  to 
another,  and  shunting,  kicking,  or  swltclilng 
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said  cars,  by  Its  agents  and  servants  other 
than  said  Bntler,  managed  said  engine  and 
cars  carelessi?  and  negligently,  and  then  and 
there,  without  his  fault,  and  by  reason  of  such 
carelessness  and  negligence,  struck  with  great 
violence  the  car  on  which  he  was  then  at 
work  under  charge  and  direction  of  the  de- 
fendant, and  thereby  shook  and  threw  him 
off  said  car,  and  onto  the  railroad  track,  and 
ran  over  and  killed  him.  The  answer  was  a 
general  denial.  The  evidence  shows  that  But- 
ler was  one  of  a  switching  crew,  consisting 
of  an  engineer  and  fireman  on  the  engine,  a 
foreman,  named  Bleaker,  a  switchman,  nam- 
ed Martin,  and  himself.  The  general  course 
of  the  railroad  where  they  were  working  was 
east  and  west,  and  there  were  two  side  tracks 
or  switches  south  of  the  main  track,  the  first 
one,  branching  from  Bridge  street  east,  being 
called  the  "river  track,"  and  the  other, 
branching  from  it  east  of  Bridge  street,  be- 
ing called  the  "bouse  track,"  extending  to  the 
freight  warehouse.  The  switch  east  of 
Bridge  street  could  be  so  adjusted  as  to  throw 
cars  from  the  main  track  either  onto  the  river 
track  or  the  house  track.  On  the  occasion  of 
the  casualty,  the  engine  was  attached  to  the 
west  end  of  the  way  car,  which  had  five  or 
Biz  cars  attached  to  the  east  of  it  on  the  river 
track,  which  were  to  be  pulled  out  upon  the 
main  track,  and  the  car  furthest  east  thrown 
onto  the  house  track  to  be  coupled  to  some 
cars  standing  near  the  warehouse,  after  which 
the  others  were  to  be  thrown  back  onto  the 
river  track.  The  evidence  (with  the  excep- 
tion of  that  A  one  witness,  who  most  have 
been  mlstakenj  shows  that  Butler  was  on  the 
car  that  was  to  be  thrown  onto  the  house 
track,  and  it  was  kicked  eastward  by  the  en- 
gine and  other  cars.  Bleaker  pulling  the  pin, 
and  Martin  turning  the  switch,  and,  after  the 
car  passed  him,  turning  It  back  again,  so  as 
to  throw  the  other  cars  upon  the  river  track. 
Bleaker  again  pulling  the  pin  which  coupled 
the  way  car  to  the  rest  of  the  train,  which 
was  kicked  back  npon  the  river  track;  and 
these  overtook  the  one  on  which  Butler  was 
riding  on  the  house  track  before  It  bad  gone 
far  enough  to  clear  It  from  those  following  on 
the  river  track,  and  the  car  furthest  east 
struck  the  northwest  comer  of  the  one  upon 
which  Butler  was  riding  with  a  force  which 
knocked  him  ot(,  and  he  was  run  over  and 
killed.  The  evidence  is  quite  conflicting  as  to 
Butler's -position  on  the  car  at  the  time  of 
the  collision,  some  of  the  witnesses  claiming 
that  he  was  on  the  top  of  the  car,  and  fell 
therefrom,  while  others  say  that  he  was 
clinging  to  the  east  end  of  the  car,  and 
that  his  hold  gave  way  causing  him  to  fall  by 
reason  of  the  shock.  Some  evidence  was  giv- 
en tending  to  show  that  be  had  been  at  the 
brake  at  the  east  end,  and  that  be  had  turned 
the  brake  wheel,  and  let  it  off  again;  and  It 
was  claimed  by  the  defendant  below  that  this 
retarded  the  motion  of  the  car,  by  reason  of 
wUch  It  was  overtaken  by  those  coming  on 
the  river  track.    There  was  a  clearing  post  a 


few  Inches  high  set  up  between  the  river 
track  and  the  house  track,  at  a  point  tai 
enough  east  to  indicate  where  cars  upon  the 
two  tracks  would  clear  each  other.  The  cause 
was  tried  at  May  term,  1891,  a  verdict  being 
returned  for  the  plaintiff  in  the  siim  of  $9,- 
460,  together  with  answera  to  numerons  par- 
ticular questions  of  fact.  The  defendant 
moved  for  judgment  in  its  favor  on  the  find- 
ings, and  also  for  a  new  trial;  but  these  were 
overruled,  and  the  defendant  below  brings  the 
case  here  for  review  upon  a  case  made. 

A.  A.  Hurd,  C.  N.  Sterry,  and  Stambaugb 
&  Hard,  for  plaintiff  in  error.  Overmeyer  & 
Mulvane,  Sullivan  &  Sullivan,  and  J.  H.  Co- 
penhefler,  for  defendant  in  error. 

MARTIN,  O.  J.  (after  stating  the  facts). 
1.  In  the  parlance  of  railioad  switch  yards, 
when  a  car  running  or  standing  on  one  track 
is  struck  by  a  car  or  cars  In  motion  on  an- 
other before  the  two  tracks  have  sufiiciently 
diverged  to  admit  of  the  cars  clearing  each 
other,  they  are  said  to  "comer";  and  it  was 
a  collision  of  this  nature,  between  cars  run- 
ning in  the  same  direction,  upon  difTerent 
tracks,  that  caused  the  death  of  Blmer  EL 
Butier.  Such  an  occurrence  can  hardly  take 
place  without  the  fault  of  one  x>erson  or 
more.  It  is  claimed  by  the  railroad  company 
that  the  petition  is  insufficient  to  charge  the 
foreman  or  switchman  with  negligence,  and 
instructions  were  asked  to  that  effect  The 
petition  was  not  well  drawn;  yet  we  think 
that,  by  a  liberal  interpretation.  It  may  he 
said  to  charge  negligence  and  carelessness  in 
the  management  of  the  cars,  as  well  as  that 
of  the  engine;  and,  as  no  motion  was  made 
with  a  view  to  its  correction,  we  must  bold 
it  to  be  sufficient 

2.  Belore  Butier's  car  got  far  enough  on 
the  house  track  to  clear,  it  was  struck  by  the 
train  on  the  river  track.  Had  his  car  ran 
a  little  faster  or  the  train  on  the  river  track 
a  Uttie  slower,  the  collision  would  ilot  have 
occurred;  and  the  real  question  waa  wheth- 
er the  fault  was  that  of  Butier  or  of  the  men 
in  the  management  of  the  train  that  was  set 
upon  the  river  track.  The  Jury  have  found. 
In  substance,  that  those  in  the  management 
of  the  train  were  in  fault,  and  that  Butler 
was  not;  and  we  think  the  evidence  suffi- 
cient to  Justify  their  verdict  It  tended  to 
show  that  the  train  was  kicked  down  npon 
the  river  track  with  great  force  before  But- 
ler's car  had  time  to  get  out  of  the  way.  It 
is  possible  that  Butier  may  have  turned  the 
brake  wheel  without  setting  the  brake,  and 
this  sooner  than  he  should  have  done,  but 
common  prudence  would  dictate  and  the 
rules  of  the  company  required  that  cars 
should  not  be  "cornered";  and,  before  a  train 
Is  set  upon  a  track,  those  in  the  manage- 
ment of  it  should  use  reasonable  diligence  to 
see  that  it  will  clear  the  car  or  cars  on  an- 
other track.  Reliance  is  placed  by  the  rail- 
road company  upon  the  fact  that  those  in 
the  management  of  the  train  after  BuUer'i 
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car  had  been  cnt  off  thought  It  had  snfflclent 
momentum  to  take  it  beyond  the  clearing 
post,  and  we  doubt  not  that  they  were  cor^ 
rect.  But  they  did  not  give  it  time.  It  was 
Btfll  Fanning  when  it  wa«  stmck,  and  per- 
haps in  two  or  three  more  seconds  it  would 
have  been  out  of  the  way,  but  the  other  cars 
were  hurled  down  upon  it  on  the  other  track; 
and  we  cannot  say  that  this  was  not  negli- 
gence. The  evidence  tends  to  show  that  But- 
ler waB  upon  the  top  of  the  car  at  or  near 
the  brake,  and  looUng  towards  the  east, 
where  it  was  hia  duty  to  couple  to  others  at 
or  near  the  warehouse.  In  this  position  he 
probably  did  not  see  the  clearing  post,  nor 
know  the  exact  location  of  his  car  with  ref- 
erence to  It;  and,  after  the  train  was  nn- 
conpled  from  the  way  car,  it  was  not  in  the 
power  of  any  of  the  crew  to  check  tt,  and,  if 
Batler  noticed  it,  no  signal  from  him  would 
have  been  of  any  avalL 

3.  Many  particular  questions  of  fact  were 
snbmltted  to  the  Jury  on  behalf  of  the  de- 
fendant below,  and  complaint  is  made  that 
some  of  the  answers  were  indefinite,  and  the 
conrt  refused  to  require  the  Juiy  to  reconsid- 
ee  tbem.  We  think,  however,  that  the  court 
Bhoold  have  refused  to  submit  some  of  them 
In  the  first  instance.  We  wlU  quote  only  one 
qnesdon  and  answer,  namely:  "(38)  Is  it  not 
a  fact  that  Butler,  when  on  top  of  the  car, 
could,  by  remaining  there,  have  seen  wheth- 
er the  car  he  was  riding  had  passed  east  of 
the  cleariBg  post  or  not  before  it  stopped? 
A.  rtepends  upon  circumstances."  This  ques- 
tion Is  negative  in  form,  and  leading.  Be- 
sides, it  assumes  that  the  car  stopped  before 
the  collision;  and  this  is  not  only  unsupport- 
ed by  the  evdence,  but  contrary  thereto. 
Several  qnestlona  of  a  similar  character  were 
asked,  apparently  for  the  purpose  of  entrap- 
ping the  Jury.  It  Is  true  that  a  party  has  a 
right  to  request  answers  to  particular  ques- 
tions of  fact  pertlhent  to  the  issues,  and 
which  can  be  answered  fairly  upon  the  evi- 
dence, as  held  in  Bent  v.  Pbilbrlck,  16  Kan. 
190,  and  other  cases;  and  the  court  has  no 
discretion  to  refuse  to  submit  such  questions 
to  the  Jury,  but  this  court  has  often  animad- 
verted upon  the  abuse  of  this  valuable  right 
dty  of  Wyandotte  v.  White,  13  Kan.  191, 
196;  Railway  Go.  v.  Holley,  SO  Kan.  466, 
472,  1  Pac.  130,  554;  Railroad  Co.  v.  Ayers, 
66  Kan.  — ,  42  Pac.  722,  723.  The  cross-ex- 
amination and  badgering  of  a  Jury  should 
not  be  tolerated,  and  the  court  should  draw 
heavy  black  lines  across  all  such  questions. 

4.  Some  legitimate  criticisms  are  made  up- 
on the  instructions.  The  court  stated  to  the 
Jury  that  it  was  the  duty  of  all  employes 
associated  in  the  service  of  the  railroad  com- 
pany—"First,  to  exercise  care  and  diligence 
for  the  safety  and  life  of  other  employSs, 
and,  second,  to  exercise  care  and  diligence 
for  the  protection  of  the  property  and  Inter- 
est of  the  employer."  The  second  clause 
shonid  not  have  been  given,  for,  while  It  may 
be  correct  as  an  abstract  proposition,  it  la 

v.43p.no.6— 4S) 


not  applicable  to  this  case.  But  we  db'  not 
think  that  the  Jury  could  have  been  misled 
by  It,  and  this  remaxk  Is  applicable  to  otbe# 
parts  of  the  Instructions  complained  of.  Up- 
on the  whole,  there  was  no  material  error  in 
the  case,  and  the  Judgment  must  be  affirmed. 
All  the  Justices  concurring. 
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(Supreme  Coort  of  KaiuaB.    Feb.  8,  1898.) 

UxcBANics'    Liens — Enforckkent — Loss — As^a 

SOmtBMT  OF  CkjWTRACT— RlOHTS  OF  BUBCOSt- 
TBACTOB— BDKBTIBS. 

1.  Where  gnbcontractors  performed  laboF 
and  furnished  material  in  1888  and  1889,  ao  as 
to  be  entitled  to  m^hanics'  liens  under  the  act 
of  1872,  they  had  a  right  to  file  their  lien  state- 
ments, give  notice  thereof,  and  commence  thetf 
actions  thereon  under  the  act  of  1889,  which  re- 
pealed the  former  uct. 

2.  Where,  after  the  act  of  1889  took  effect, 
the  contractor  abandoned  the  work  with  the 
knowledge  of  the  ownei.  which  was  v^ithheld" 
from  the  gnbcontractors,  whose  contracts  were 
incomplete,  the  latter  had  the  right  to  file  their 
lien  statements  within  60  days  after  the  aban- 
donment or  doing  the  last  work  or  furtiishin'^ 
the  last  ItMn  of  material  before  notice  of  suAr 
abandonment. 

8.  A  surety  on  a  contractor's  bond  cannot 
be  held  liable  thereon  when  the  failure  of  per- 
formance of  the  contract  is  caused  by  the'  dt' 
fault  of  the  obligee. 

4.  Subcontractors  cannot  obtain  liens  in  e^ 
cess  of  the  amount  which  the  owner  has  agrees 
to  pay  the  original  contractor. 

6.  The  givinr  of  a  bond  under  section  IS,  e. 
168,  Acts  1889,  dees  not  operate  to  divest  a  lien 
the  right  to  which  accrued  under  the  act  of 
1872. 
(Syllabus  by  the  Court) 

Error  from  district  conrt,  Brown  comiti^: 
J.  F.  Thompson,  Trial  Judge. 

Action  by  the  Horton  Hardware  Compaiiy^^ 
and  others  against  the  Main  Street  Hotd 
Company  of  Horton  and  others  to  enforce  i 
mechanic's  lien.  To  the  Judgment  rendered, 
the  parties  bring  error  and  cross  error.  Modi- 
fled. 

On  June  15,  1888,  B.  S.  Malone  contracted 
with  the  Main  Street  Hotel  Company,  a  cor- 
poration, to  furnish  all  material  for  and  con- 
struct and  complete  a  three-story  brick  hotel 
building,  with  stone  basement,  on  lots  39,  40, 
and  41  in  block  10  in  the  original  town  oH 
Horton,  according  to  certain  plans  and  speci- 
fications prepared  by  Eckel  &  Mann,  archi- 
tects, for  the  sum  of  $17,585.80,  one-fourth  of 
said  amount  to  be  paid  when  the  basement 
walls  were  completed,  one-fourth  on  comple- 
tion of  the  roof,  one-fourth  when  the  plaster- 
ing was  done,  and  the  remainder  when  the 
building  was  fully  completed  and  accepted  by 
said  arehltects;  and  It  was  further  agreed 
that  Malone  and  bis  bondsmen  shonid  not  be 
liable  for  any  delays  caused  by  the  failure 
of  the  hotel  company  to  make  said  payments. 
On  the  same  day,  Malone,  as  principal,  and 
Hugh  Caughey,  as  surety,  entered  Into  a 
bond  to  the  hotel  company  in  the  sum  of  |5,- 
000  for  the  performance  of  Malone^a^part  of 
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the  contract  The  basement  walls  were  com- 
pleted by  Au^st  27,  1888,  wben  the  first 
payment  was  made,  amounting  to  $4,396.45. 
Tbe  roof  was  completed  November  1,  1888; 
but  tbe  second  payment  was  not  fully  made, 
for  want  of  funds  on  the  part  of  tbe  botel 
company,  but  partial  payments  were  made, 
and  the  work  was  carried  on  with  a  limited 
number  of  men.  On  January  5,  1889,  the 
plastering  was  completed  with  the  exception 
of  the  halls,  which  could  not  be  properly  plas- 
tered until  tbe  stairs  were  completed,  and 
some  necessary  patching,  which  could  not 
be  done  until  the  building  was  nearly  fin- 
ished. The  third  payment  was  not  made,  for 
lack  of  funds.  The  work  was  prosecuted 
with  a  small  force,  when  the  weather  was 
suitable,  until  June  15, 1889;  the  president  of 
the  hotel  company  harlng"  personally  guar- 
antied the  wages  of  the  workmen,  who  had 
refused  to  work  unless  the  payment  of  their 
wages  every  Saturday  night  was  guarantied. 
At  that  time  be  notified  Malone,  In  tbe  pres- 
ence of  tbe  workmen,  that  he  would  not  be 
responsible  for  the  payment  of  the  men  there- 
after; and  thereupon  Malone  abandoned  the 
work,  and  went  to  Denver,  where  he  remain- 
ed some  months.  Malone  did  not  tell  the 
men  to  stop  work;  but  on  Monday,  June  17tb, 
upon  the  personal  guaranty  of  the  managers 
of  the  hotel  company,  three  carpenters  who 
bad  been  working  for  Malone  on  the  building 
continued  the  work,  one  of  them  acting  as 
foreman,  and  in  that  capacity  signing  Ma- 
lone's  name  to  orders  for  wages  at  the  re- 
quest of  the  botel  company,  and  the  wages 
were  paid  by  the  company  without  authMlty 
from  Malone.  On  August  28th,  tbe  botd 
company  called  on  Hugh  Caughey,  and  noti- 
fied bim  that  they  looked  to  him  to  complete 
the  contract  But  he  refused  to  have  any- 
thing further  to  do  with  it  and  the  company 
proceeded  to  complete  the  building  at  an  ex- 
pense of  $2,286.54,  which  was  as  low  as  it 
could  reasonably  be  done  at  that  time;  but, 
If  money  bad  been  furnished  to  Malone  be- 
fore be  abandoned  the  contract  be  could  have 
completed  it  for  $1,500  In  addition  to  what 
he  had  expended.  The  building  was  com- 
pleted In  December,  1880.  Under  subcon- 
■  tract  with  Malone,  several  parties  performed 
work  and  furnished  material  for  said  build- 
ing. Tbe  Horton  Hardware  Company,  a 
partnership,  commenced  fumlshiug  materials 
July  6,  1888,  and  continued  to  do  so  imtU 
June  20,  1889,  before  they  learned  of  the 
abandonment  of  the  work  by  Malone;  but  the 
Items  furnished  from  June  15th  to  June  20th, 
Inclusive,  were  Insignificant  in  amount;  and 
on  August  12,  1889,  the  company  filed  a  me- 
chanic's lien,  and  gave  notice  thereof.  Hugh 
Caughey  furnished  material  from  July  12, 
1888,  until  June  13,  1889,  amounting  to  $5,- 
820.28;  and  on  August  7, 1889,  he  filed  a  me- 
chanic's Hen,  and  gave  notice  thereof.  Be- 
sides the  foregoing,  he  advanced  to  Malone 
for  material,  labor,  etc.,  $5,108.70,  and  was  re- 
imbursed  out   of  the  first   payment  to  tbe 


amount  of  $3,406.84;  leaving  a  balance  of  $1,- 
701.86,  for  which  Malone  gave  bim  an  order 
on  the  botel  company  November  17,  1889,  and 
tbe  hotel  company  was  then  owing  Malone 
more  than  that  amount     The  order  was  nev- 
er returned  nor  paid  by  the  hotel  company. 
The  Ambrose  Manufacturing  Company  con- 
tracted for  the  iron  work  at  $947,  and  all  of 
the  same,  except  $124  in  value,  was  furnished 
between  Augnst  10,  18^,  and  September  29. 
1888,  which  Malone  partially  paid,  leaving  a 
balance  due  on  tbe  part  furnished  of  S643.63. 
The  manufacturing  company  was  ready  to 
complete  tbe  furnishing  of  the  materials  ac- 
cording to  contract  when  called  upon  by  Ma- 
lone according  to  their  arrangements;  but  the 
remaining  material  was  not  called  for,  and  on 
August  3,  1889,  the  company  filed  a  Hen,  and 
gave  notice  thereof.    John  Colllna  contracted 
to  do  the  painting  and  furnish  the  material 
for  $470.     He  worked  40  days,  his  wages  be- 
ing reasonably  w<»th  $2.50  per  day,  and  fur- 
nished material  worth  $00;    bat  work  was 
done  and  material  furnished  amounting  in 
value  to  $20  In  August  1889,  before  he  knew 
of  the  abandonment  by  Malone,  tbe  last  work 
being  done  August  20,  1889;   and  be  filed  a 
lien  and  gave  notice  thereof  October  16, 18S9. 
Malone  furnished  extra  material  and  work  of 
the  value   of  $315.15.     The   hotel   company 
paid  to  bim  and  on  his  orders  $11,046.03,  and 
tbe  total  cost  of  tbe  building  up  to  its  aban- 
donment by  Malone  was  $21,090.83,  and  $2,- 
286.54  thereafter  for  Its  completion,  as  here- 
inbefore stated.    The  labor  and  material  were 
In    substantial   conformity    to   the   contract 
On   September  14,   1880,  the   Horton    Hard- 
ware Company  commenced  this  action  to  en- 
force its  mechanic's  lien,  and  tbe  several  lien 
claimants  were  thereafter  brought  Into  court, 
where  they  set  up  their  respective  claims.    On 
September  27tb,  the  hotel  company  caused  to 
be  executed,  approved,  and  filed  a  bond,  as  au- 
thorized by  section  13,   c.  168,   Laws  1889 
The  case  was  referred  to  Hon.  AbUab  Wells, 
as   referee,   who   made   a   full   report   from 
which  the  foregoing  statement  Is  taken,  the. 
facts  found  being  supported  by  the  evidence 
In  all  material  respects.     The  referee  allow- 
ed the  respective  amounts  foimd  to  be  due 
for  work  and  material  entering  into  the  build- 
ing, and  found  that  all  the  claimants  except 
one  (who  makes  no  complaint,  and  is  not  a 
party  In  this  court)  were  entitled  to  liens,  to 
be  prorated  according  to  the  contract  price 
and  the  actual  cost,  but  held  that  tbe  Hen 
claimants  could  not  have  relief  against  the 
real  property,  and  must  be  remitted  to  their 
actions  on  the  bond  approved  and  filed  Sep- 
tember 27,  1889.     The  report  was  confirmed 
by  the  court,  and  Judgment  rendered  in  ac- 
cordance   therewith.      The    hotel    company 
prosecutes  error  as  to  the  allowance  of  these 
several  claims  for  liens,  and  the  lienors  have 
filed  cross  petitions  in  error  complaining  of 
the  cutting  down  of  their  liens,  and  of  the  re- 
lieving of  the  real  estate  from  the  bnrden 
thereof. 
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James  FaDoon  and  Jobnaon,  Btisk  te  String- 
fellow,  for  plaintiff  In  error.  J.  M.  Johnson, 
B.  F.  Buckles,  Means  &  Smith,  S.  TU  Byan, 
James  A.  Clark,  and  W.  J.  Stewart,  for  de- 
fendants in  error. 

MARTIN,  O.  J.  (after  stating  the  facts).  1. 
The  first  point  suggested  is  whether  the  par- 
ties that  performed  labor  and  furnished  ma- 
terial In  the  constmction  of  this  building  un- 
der subcontracts  while  the  law  of  1872  was 
in  force  could,  after  the  repeal  of  that  law, 
proceed,  either  tbereimder  or  under  the  act 
of  1889,  to  perfect  mechanics'  liens  upon  the 
property.  It  is  provided  in  chapto*  101,  par. 
6687,  Gen.  St  1889,  which  took  effect  October 
31,  1868,  that  "the  repeal  of  a  statute  does 
not  •  •  •  affect  any  right  which  accrued, 
*  *  *  nor  any  proceeding  commenced  un- 
der or  by  virtue  of  the  statute  repealed";  and, 
again,  "the  provisions  of  any  statute,  so  far 
as  they  are  the  same  as  those  of  any  prior 
statute,  shall  be  construed  as  a  continuation 
of  socb  provisions,  and  not  as  a  new  enact- 
ment." A  right  accrued  to  these  subcon- 
tiactors  imder  the  act  of  1872  by  performing 
work  and  fnmlsMng  materials  in  the  erection 
of  the  building.  Weaver  v.  Sells,  10  Kan. 
458; .  Brown  v.  School  Dlst,  48  Kan.  709,  711, 
29  Pac.  1069;  Nlzon  v.  Cydon  Lodge,  56  Knn. 
— ,  43  Pac.  236.  Under  the  act  of  1872,  a 
subcontractor  was  required  to  file  his  lien 
ststement  within  60  days  after  the  comple- 
tion of  the  building;  but  under  that  of  1889 
he  must  file  it  within  60  days  after  furnishing 
the  last  Item  of  his  account  And  by  the  rul- 
ings of  this  court  upon  the  act  of  1872,  where 
the  work  was  abandoned  either  by  the  fault 
of  the  contractor,  the  owner,  or  both,  the  sub- 
contractor might  treat  the  building  as  com- 
pleted for  the  purpose  of  filing  a  mechanic's 
lien.  Shaw  v.  Stewart,  43  Kan.  572,  577,  23 
Pac.  616;  Lumber  Co.  v.  Savings  Bank,  52 
Tf«Ti  410,  414,  34  Pac.  1046.  The  right  to 
the  liens  accrued  under  the  act  of  1872,  but 
the  procedure  for  enforcing  them,  which  In- 
cluded the  filing  of  the  lien  statements,  the 
giving  notice  thereof,  and  the  commencement 
of  action  thereon,  is  governed  by  the  act  of 
1889.  Nlzon  v.  C^don  Lodge,  supra.  By  the 
act  of  1872,  the  time  limited  for  the  com- 
mencement ot  the  action  to  enforce  the  lien 
was  one  year  after  the  completion  of  the 
building;  but,  under  the  act  of  1880,  the  suit 
most  be  tnought  within  one  year  after  the 
filing  of  the  lien  statement,  and  therefore 
these  statements  were  not  filed  too  soon,  nor 
the  action  prematurely  commenced. 

2.  The  Ambrose  Manufacturing  Company 
did  not  file  Its  lien  until  nearly  10  months  after 
the  furnishing  of  the  last  item  of  its  account, 
but  It  stood  ready  to  furnish  the  remaining 
materials,  amounting  to  $124  in  value,  as  soon 
as  they  should  be  needed,  and  in  accordance 
with  its  agreement  with  the  contractor;  and, 
clearly.  It  bad  a  right  to  file  Its  lien  state- 


ment within  60  days  after  the  abandonment 
of  the  contract  by  Malone,  as  it  could  not  be 
expected  to  furnish  the  remainder  of  the  ma- 
terials after  that  time  under  its  subcontract 
The  Horton  Hardware  Company  furnished 
items  insignificant  in  amount  from  Jime  15 
to  Jime  20, 1889,  before  It  had  any  knowledge 
of  the  abandonment  by  Malone;  but  as  the 
hotel  company  failed  to  notify  the'  hardware 
company  of  the  abandonment,  and  received 
the  benefit  of  the  goods  furnished,  we  think 
it  has  no  right  to  complain;  and  the  same 
remarks  apply  to  the  claim  of  John  Collins 
for  painting,  a  small  part  of  which  was  done 
after  the  abandonment  by  Malone,  but  with- 
out notice  thereof,  by  reason  of  the  hotel  com- 
pany withholding  the  information. 

3.  We  think  the  evidence  justified  the  ref- 
eree In  finding  that  the  hotel  company  failed 
to  make  its  payments  according  to  the  terms 
of  its  contract  with  Malone,  and  that  this  was 
the  principal  cause  of  the  abandonment;  and. 
as  It  was  provided  in  the  contract  that  Ma- 
lone and  his  bondsmen  should  not  be  liable 
for  any  delays  caused  by  the  failure  of  the 
hotel  company  to  make  its  payments,  Hugh 
Caughey,  as  surety,  was  properly  relieved 
from  any  liability  upon  the  bond,  especially 
as  it  Is  found  by  the  referee  that  the  building 
could  have  been  completed  at  the  contract 
price  by  Malone,  if  payments  had  been, 
promptiy  made  and  the  work  pushed  with  a 
large  force;  and  we  see  no  error  In  allowing 
judgment  in  favor  of  Hugh  Caughey  against 
the  hotel  company  for  the  pro  rata  amount  of 
the  order  for  $1,701.86. 

4.  The  lien  claimants.  In  their  several  cross 
petitions  in  error,  complain  because  they  were 
not  allowed  the  full  amoimt  of  their  claims, 
but  Were  compelled  to  prorate,  as  mentioned 
In  the  statement  But  subcontractors  are 
bound  to  take  notice  of  the  original  contract, 
and  they  cannot  obtain  liens  in  excess  of  the 
amount  which  the  owner  has  agreed  to  pay 
the  original  contractor.  Nixon  v.  Cydon  Lodge, 
supra.  Section  2,  c.  141,  acts  1872;  section 
3,  c.  168,  Acts  1889. 

6.  The  claimants  also  comtdain  of  the  ruling 
of  the  referee  and  the  court  relieving  the  real 
estate  from  the  burden  and  remitting  them  to 
their  several  actions  on  the  lx)nd  given  in 
pursuance  of  section  13  of  said  act  of  1889, 
and  their  position  must  be  sustained  in  ac- 
cordance with  the  reasoning  contained  hi  this 
opinion.  The  right  to  a  lien  upon  the  real 
estate,  which  accrued  under  the  act  of  1872 
by  performing  labor  and  furnishing  materials, 
was  not  divested  by  the  giving  of  a  bond  as 
authorized  by  said  section  13  of  the  subse- 
quent act     Weaver  v.  Sells,  supra. 

The  court  below  wUl  be  directed  to  so  modi- 
fy Its  judgment  as  to  allow  the  pro  rata 
amount  of  the  several  claims  as  liens  upon 
the  real  property.  In  all  other  respects  the 
judgment  will  be  affirmed.  All  the  Justices 
concurring. 


Digitized  by 


Google 


772 


PACIFIO  BEFORTBR.  VoL  43. 


(Kjul 


RIGHOIiSON,  Sheriff,  t.  FRBBMAH. 

(Supreme  Oonrt  of  Kansas.     Feb.  8,  1896.) 

Nbw  Trial— IssuvFiciBiicT  or  EvrDBRoa— Fsaho- 

VhMin  CONTCTANCB — BTIDBNOa  — 
BCRDBK  OF  PbOOP. 

1.  If  the  verdict  does  not  meet  with  the  >p- 
proral  of  the  trial  court,  it  should  be  set  aside, 
and  a  new.  trial  granted<  although  there  were 
three  prior  disagreements. 

2.  Where  a  sale  of  a  stock  of  goods  la  al- 
leged to  have  been  fraudulent  as  to  creditors,  the 
purchaser  may  be  asked,  and  allowed  to  answer, 
as  a  witneBS  in  his  own  behalf,  whether  he  had 
any  knowledge  or  notice  that  his  rendor  was 
selling  the  goods  with  intent  to  hinder,  delay, 
and  defraud  his  creditors.  Gentry  t.  Kelley,  80 
Pac.  186.  49  Kan.  82,  followed. 

3.  The  instractiona  examined,  and  some  of 
them  held  erroneous. 

(Syllabus  by  the  Oomrt) 

Error  from  district  court,  EUc  county;  M. 
Q.  Troup,  Judge. 

ActloD  by  li.  A.  Freeman  against  Oley  Rlcb- 
olson,  sheriff.  Verdict  for  plaintiff.  From 
an  order  refusing  a  new  trial,  defendant 
brings  error.     Reversed. 

C.  W.  Canoose,  being  the  owner  of  a  sto<^ 
of  goods  at  Longton,  Kan.,  on  AprH  2,  1889, 
made  a  t^l  of  sale  thereof  to  L.  A.  Freeman, 
the  defendant  in  error.  Canoose  was  indebt- 
ed in  a  consideiBble  stun  on  said  goods,  and 
on  April  4,  1888,  several  suits  were  commen- 
ced against  him  on  the  claims,  and  orders  of 
attachment  were  levied  on  the  stock  by  Oley 
Richolson,  as  sheriff  of  Elk  county.  On  April 
12th  Freeman  replevied  the  goods  from  the 
sheriff,  who  gave  a  reddlvery  bond,  and  the 
property  was  returned  to  him,  and  afterwards 
sold  as  upon  execntlon  by  order  of  the  court 
This  action  of  replevin  was  tried  four  times 
before  a  verdict  was  reached,  and  this  was  in 
faror  of  Freeman,  at  May  term,  1891,  for  the 
sum  of  $2,850.  The  sheriff  filed  his  motion 
for  a  new  trial,  which  the  court  overruled, 
stating  the  reasons  therefor  at  great  length, 
the  following  being  some  of  his  remarks 
thereon,  namely:  "I  am  willing  to  concede, 
now,  that,  in  my  opinion,  there  never  can  be 
but  one  final  outcome  to  this  case.  That  has 
always  been  my  opinion  of  the  case.  I  have 
always  been  of  the  opinion  that  the  defend- 
ant must  prevail  In  this  case,  finally.  I  have 
always  been  of  that  opinion,  and  I  am  of  that 
opinion  now.  •  •  •  They  [the  Jury]  say, 
and  have  said,  that  the  circumstances  that 
surrounded  Freeman,  at  the  time  when  he 
bought  these  goods,  were  not  such  as  to  have 
induced  a  man  of  ordinary  prudence  to  in- 
quire into  his  financial  condition.  I  think 
they  were,  and  I  don't  agree  with  the  Jury  as 
to  the  manner  in  which  they  have  answered 
that  question.  *  *  *  This  case  has  been 
tried  here  by  four  Juries  of  this  county,  fair- 
ly, and  each  time  it  was  tried  I  have  been  of 
the  same  opinion  that  I  am  now,  namely,  that 
the  plaintiff  never  can  finally  recover  in  this 
case,  under  the  law  and  the  facts.  But 
three  Juries  have  disagreed.  Part  of  the  jury 
heretofore  have  thought  with  the  court,  and 
part  have  thought  otherwise.   *    *    *    If  I 


■boidd  do  my  duty  here,  proboUy,  strictly 
and  Uteially,  under  the  law  as  announced  by 
our  supreme  court,  *  *  *  I  would  set  this 
verdict  aMde.  *  *  *  I  may  have  commit 
ted  error  in  saying  it  frankly,  in  the  iastnie- 
tiona  to  the  Jury,  that,  in  the  opinion  of  the 
court,  O.  W.  Canoose  made  tliat  sale  with  in- 
tent to  hinder,  delay,  and  defmnd  his  oedlt- 
ora.  I  don't  think  th^e  is  any  doubt  about 
that.  The  very  minute  he  got  his  money  be 
skipped  out  Of  course,  he  sold  to  deftaod 
his  creditors.  I  think  the  Jury  ought  to  have 
said  so.  *  *  *  I  tliink  be  sold  these  goods 
with  intent  to  defraud  his  credltorai  I  am  in- 
clined to  think  that  BIr.  Freeman  had  notice 
of  such  facta  to  have  put  bim  on  inquiry  at 
that  time."  Error  in  the  admission  of  testi- 
mony and  In  giving  instructioos  la  alse  al- 
leged. 

3.  B.  Zlegler  and  W.  E.  SSlegler,  for  plaintiff 
in  error.    L.  Scott,  for  defendant  in  error. 

MARTIN,  C.  J.  (after  stating  the  facts). 
1.  It  is  evident,  from  the  remarks  of  the  trial 
Judge,  that  the  verdict  did  not  meet  with  the 
approval  of  the  coiu*t,  and  it  should  have  been 
set  aside,  and  a  new  trial  granted,  although 
tbero  had  been  three  prior  disagreements 
Railroad  Oa  v.  Ryan,  49  Kan.  1,  3,  4,  12,  U, 
30  Pac.  106,  and  cases  cited. 

2.  Upon  Freeman's  examination  in  chief  u 

a  witness  in  hie  own  behalf,  he  was  asked  | 
the  following  question:  "Had  yon  any  knowl- 
edge or  notice  that  Mr.  Canooee  was  selling 
this  stock  of  goods  with  intent  to  hindtf,  de- 
lay, and  defraud  his  creditors?'  And  he  an- 
swered: "No,  sir."  This  is  alleged  as  error, 
but  the  question  waa  competent  under  the  au- 
thority of  Gentry  v.  Kelley,  49  Kan.  82,  88,  ' 
SO  Pac  186. 

3.  Complaint  is  made  of  InstructionB  given, 
and  the  coiut  seems  to  have  erred  both  to 
the  prejudice  of  the  plaintiff  and  the  defend- 
ant. At  the  request  of  the  defendant  below, 
the  court  gave  the  following  instruction:  "(2>  | 
If  you  are  satisfied,  from  the  evidence,  that 

a.  W.  Canoose  sold  and  transferred  to  the 
plaintiff  the  goods  in  controversy,  with  the  in- 
tent to  defraud,  or  to  hinder  and  dday,  his 
creditors,  then  the  burden  falls  upon  the 
plaintiff;  and  before  he  can  recover  he  must  j 
satisfy  your  minds,  by  the  preponderance  of  I 
the  evidence,  that  he  made  the  purchase  with- 
out knowledge  or  notice  of  such  fraudulent 
intent  on  the  part  of  the  said  O.  W.  Canoose, 
and  that  aU  the  facts,  circumstances,  and 
transactions  attending  and  surrounding  such 
sale  and  transfer  wero  not  of  .that  kind  aad  | 
character  as  should  have  led  him,  as  a  prih 
dent  man,  to  make  inquiry  into  the  intent  of 
his  vendor."  This  was  error  to  the  prejudice 
of  the  plaintiff  below.  A  prima  facie  case 
was  made  out  in  favor  of  the  phiintlff  by 
showing  possession  of  the  stock  of  goods  un- 
der a  bill  of  sale  from-  Canoose,  who  was  con-  i 
ceded  to  be  the  owner.  It  then  devolved  up- 
on the  defendant  to  show  that  the  sale  wat 
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made  bj  Ouioooe  for  the  pnrpose  of  hlndar- 
lag,  delaying,  or  defrauding  bla  creditors,  and 
tliat  Preeman  knew  or  had  reason  to  beUeve 
that  Ouooee  was  acting  In  bad  faith  towards 
his  creditors  In  making  the  sale.  The  bur- 
den of  proof  did  not  shift  by  the  showing  of 
the  fraudulent  Intent  of  Oanoose.  Banghman 
T.  Fenn,  83  Kan.  604,  006,  6  Fac.  890;  Bank 
V.  Beard,  55  Kan.  773,  42  Pac.  320,  821. 
Where  confidential  relations  exist  between  the 
yendor  and  the  vendee,  it  may  sometimes  de- 
yolre  upon  the  latter  to  show  that  the  trans- 
fer was  for  a  ralaable  considention  and  in 
good  faith;  bnt  that  principle  is  not  applica- 
Ue  to  this  ease.  The  coort  also  charged  the 
jury  In  instmctlon  No.  1,  requested  by  the  de- 
fendant below,  that  the  plaintiff  was  charged 
with  knowledge  of  all  facts  that  be  might 
have  ascertained  by  examination  and  inspeo- 
tk»  of  the  books  and  papers  he  received  along 
with,  and  as  a  part  of,  his  purchase.  This  Is 
going  too  far.  The  plaintiff  may  not  have 
examined  the  books  and  papers,  and,  had  he 
done  80,  mlj^t  have  been  unable  to  under- 
stand everything  that  was  contained  In  them. 
The  contents  of  such  books  and  papers,  as  to 
any  showing  ot  indebtedness,  were  competent 
«yUence  against  the  plaintiff  below,  and  con- 
stituted legitimate  subjects  of  argument  to 
the  imry  that  the  plaintiff  made  the  purchase 
either  In  haste,  without  regard  to  the  rights 
of  the  creditors  of  Oanoose,  or  that  he  closed 
his  eyes  to  t&cta  whldi  would  have  been  oth- 
erwiae  obvious;  bnt  It  was  erroneous  to  de- 
clare, as  a  matter  of  law,  that  he  was  charge- 
able with  a  knowledge  of  all  the  facts  which 
an  inspection  of  the  books  and  papers  might 
disclose. 

At  the  reqsest  of  the  plaintiff  bdow,  the 
eowt  gave  the  following  Instruction:  "(1)  The 
Jnory  are  Instrocted,  as  a  matter  of  law,  that 
it  ts  not  >affielent,  to  vitiate  a  sale  of  i>er8onaI 
property,  that  it  was  made  by  the  v«idor  to 
hinder,  dday,  or  defraud  his  creditors.  In 
order  to  vitiate  such  sale,  as  against  the  pur- 
clisaer,  he  must  have  bad  knowledge  or  no- 
tice of  such  Intent  on  the  part  of  the  seller." 
And  the  same  principle  was  substantiaUy  de- 
elared  in  instniettoa  3.  This  was  error  prej- 
udicial to  the  defendant  below.  The  jury  may 
have  Hnderstood  therefrom  that,  in  order  to 
vitiate  the  sale  as  to  Freeman,  he  must  have 
had  knowledge  or  notice  of  the  fraudulent  in- 
tent of  Oanoose.  It  Is  not  necessary,  howev- 
er, to  show  actual  knowledge  or  notice  of  the 
fraudulent  Intent  of  the  vendor.  A  knowl- 
edge of  facts  sufficient  to  put  one  upon  In- 
quiry, which,  if  duly  prosecuted,  would  have 
disclosed  such  fraudulent  Intent,  is  equivalent 
to  actual  knowledge  of  the  same.  Bush  v. 
Collins,  35  Kan.  535,  S41,  11  Pac.  425,  and 
cases  cited.  Tbis  principle  seems  to  have 
been  recognized  in  the  Instructions  given  by 
the  court  upon  its  own  motion,  but  we  can- 
not harmonise  these  general  instructions  with 
fljose  we  have  criticised,  and  which  were  re- 
quested by  the  parties.     There  is  little  to 


criticise  In  the  general  Instructions  given  by 
the  court  to  the  Jury  on  its  own  motion.  Bnt 
the  province  of  the  Jury  was  invaded  by  the 
statement  that  they  ought  to  have  no  partic- 
ular difficulty  in  finding  a  fraudulent  purpose 
on  the  part  of  Canoose,  although  there  was 
little,  If  any,  room  to  doubt  that  fact,  and  the 
Judgment  would  not  be  reversed  on  this 
ground  alone.  It  Is  best,  however,  under  our 
practice,  to  leave  all  facts  not  admitted  to  the 
determination  of  the  Jury,  without  any  Inti- 
mation of  the  opinion  of  the  trial  Judge.  The 
Judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  All  the  Justices  con- 
curring. 


PBAIRIB  LTTMBBR  GO.  v.  KORSMETBB 

etal. 

(Supreme  Court  of  E:aii8a8.     Feb.  8,  1896.) 

Arpau/— Bivisw— Agcotisg  PsociaDS  or 

JODOMBHT. 

A  party  who  lias  received  his  portion  of 
the  proceed*  of  property  sold  on  the  forecloeure 
of  mectutnics'  lieiu,,  aa  distribnted  by  the  court, 
cannot  have  the  decree  reviewed  on  appeal. 

Ehrror  from  district  court,  Finney  county; 
A.  J.  Abbott,  Judge. 

Action  by  the  Prairie  Lumber  Company 
against  F.  A.  Korsmeyer  &  Co.  and  others 
to  foreclose  mechanics'  liens.  From  an  or- 
der distributing  the  proceeds  of  the  sale  of 
the    property    the   lienholders   bring    error. 

Milton  Brown,  for  plaintiffs  In  error.  M. 
A.  Calhoun,  for  defendants  In  error. 

PER  CURIAM.  In  an  action  to  recover 
money  for  building  material  and  to  fore- 
close mechanics'  liens  Judgment  was  rendered 
adjusting  the  priorities,  and  decreeing  a  sale 
of  the  property.  The  property  was  sold  In 
pursuance  of  the  decree,  and  with  the  c<m-  . 
sent  of  all  the  parties  the  sale  was  confirm- 
ed. Afterwards,  upon  a  motion  for  the  dis- 
tribution of  the  proceeds  of  the  sale,  an  or- 
der was  made  providing  for  distribution,  as 
follows:  First,  the  costs  of  the  proceeding 
and  sale;  second,  the  sum  of  $1,001.12,  the 
amount  necessary  to  redeem  the  property 
from  the  tax  liens  and  tax  certificates  held 
by  Fred.  Finnup,  and  the  balance  was  to 
be  prorated  among  the  lien  claimants.  The 
principal  objection  made  to  this  distribution 
is  the  direction  for  the  redemption  oi  the 
pn^terty  from  tax  sale.  It  Is  contended  that 
paragraph  6902  of  the  Oeneral  Statutes  of 
1889  does  not  authorize  payment  out  of  the 
proceeds  of  a  judicial  sale  for  lands  already 
sold  at  tax  sale,  bnt  only  includes  unpaid 
and  delinquent  taxes  previous  to  sale,  and 
which  have  not  already  been  collected  from 
tmy  source.  The  questions  discussed  by 
counsel  are  new  and  interesting,  but  we 
cannot  determine  them  in  this  proceeding. 
B^m  the  admissions  of  the  parties  it  seems 
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that  they  have  accepted  the  shares  allotted 
to  each,  and  that  the  plalntifiB  in  error  have 
received  the  share  apportioned  to  them.  It 
la  true,  they  objected  to  the  distribution,  but 
they  cannot  be  heard  to  complain  of  a  Judg- 
ment when  they  have  accepted  a  substantial 
part  of  the  benefits  of  the  same.  In  a  recent 
case  it  was  held  that  "a  party  who  accepts 
the  principal  benefits  of  a  litigation  cannot 
escape  from  its  burdens  or  disadvantages 
by  a  review  in  a  higher  court"  Bank  v. 
BuUer,  56  Kan.  — ,  43  Pac.  229. 


FIRST   NAT.   BANK  OP   CONCORDIA  v. 

MARSHAIX,   Sheriff. 

(Supreme  Court  of  Kansas.     Feb.  8,  1896.) 

DjU>0«ITIOIf  IK  Anothbh  Aotioh— Admissibilitt 

— evidbhob— hotivb — sobsbqubnt  comddot 

— Pbauddlbht  Convbtancis. 

1.  The  deposition  of  the  president  of  a  hank, 
taken  in  another  action^  offered  in  evidence  by 
the  defendant,  is  inadmissible  on  the  trial  of  an 
action  brought  by  the  bank  where  he  is  present 
in  court,  BO  that  his  oral  testimony  can  be  giv- 
en; but  where  he,  on  the  witness  stand,  testinea, 
without  objection,  after  hearing  the  deposition 
read,  that  it  is  correct  and  is  his  testimony,  and 
where  he  is  examined  at  length  with  reference 
not  only  to  matters  mentioned  in  the  deposition, 
but  also  with  reference  to  other  material  facts, 
and  where  there  is  no  claim  made  by  the  bank 
that  any  statement  contained  in  the  deposition  is 
untrue  or  is  contradictory  of  the  statements 
made  by  him  on  the  witness  stand,  the  error 
In  the  admission  of  the  deposition  becomes  unim- 
portant, and  does  not  warrant  a  reversal  of  the 
judgment.     Martin,  C.  J.,  dissenting. 

2.  In  a  controversy  between  a  bank,  claim- 
ing a  stock  of  merchandise  under  chattel  vaart- 
gages,  and  a  sheriff,  claiming  possession  by  vir- 
tue of  divers  writs  of  attachment,  where  it  is 
claimed  by  the  defendant  that  the  mortgages 
were  made  and  received  to  defraud  creditors  of 
the  mortgagor,  letters  written  by  the  president  of 
the  bank  to  creditors  while  the  rights  of  the  par- 
ties remain  undetermined,  calculated  to  influ- 
ence their  action  with  reference  to  the  collection 
of  their  claims,  as  well  as  telegrams  sent  by  such 

■creditors  to  the  bank  with  reference  thereto,  are 
admissible  in  evidence,  though  written  and  sent 
after  the  execution  of  the  mortgages,  and  after 
the  levy  of  the  attachments. 

3.  A  mortgage  taken  for  the  purjKJse  of  de- 
frauding creditors  of  the  mortgagor  is  not  mere- 
ly voidable  as  to  such  creditors,  but  is  void. 

(Syllabus  by  tht  Court.) 

Error  from  district  court.  Cloud  county; 
P.  W.  Sturgls,  Judge. 

Action  by  the  First  National  Bank  of  Con- 
cordia against  Edward  Marshall,  sheriff. 
There  was  a  Judgment  for  defendant,  and 
plaintifl  brings  error.    Affirmed. 

This  action  was  brought  by  the  First  Na- 
tional Bank  of  Concordia  against  Edward 
Marshall,  sheriff  of  Cloud  county,  to  recover 
a  stock  of  merchandise,  consisting  of  farm 
implements,  plumbing  goods,  harnesses,  bug- 
gies, wagons,  barbed  wire,  windmills,  etc., 
which  had  been  seized  by  the  sheriff  under 
divers  writs  of  attachment  issued  against  L. 
A.  Bartlett.     The  plaintiff  claimed  the  prop- 


erty under  two  chattel  mortgages  executed 
by  Bartlett  on  the  4th  day  of  June,  1889,  one 
to  the  bank  to  secure  the  payment  of  three 
promissory  notes,  aggregating  $2304.87,  the 
other  to  secure  a  note  to  Lialng  and  Wrong 
for  $1,500.  The  answer  of  the  defendant 
was  a  general  denial.  The  Jury  rendered  the 
following  verdict:  "We,  the  jury,  lmi)anel«d 
and  sworn  in  the  attove-entitled  case,  do  up- 
on our  oaths  find  for  the  defendant,  and  that 
at  the  commencement  of  this  acticm  he  was 
entitled  to  all  the  property  sought  to  be  re- 
covered In  the  same;  that  that  taken  from 
him  by  the  coroner  under  the  writs  herein 
is  described  therein,  and  was  at  the  com- 
moicement  of  this  action  of  the  value  of 
$8,782.26."  The  court  thereupon  rendered  a 
Judgment  In  favor  of  the  defendant  for  a  re- 
turn of  the  property,  or  for  the  value  as 
fixed  by  the  Jury  in  case  a  return  could  not 
be  had. 

Theo.  Lialng,  for  plaintiff  In  error.  J.  W. 
Sheaf  or  and  A.  H.  £1118,  for  defendant  In  er- 
ror. 


Alil/BN,  J.  (after  stating  the  facts).  The 
first  specification  of  error  discussed  In  the 
brief  of  counsel  for  plaintiff  in  error  is  in  the 
admission  of  the  deposition  of  F.  J.  Atwood. 
taken  In  the  case  of  the  ParUn  &  Orendorff 
Co.  V.  Bartlett,  In  June,  1889.  Atwood  was 
the  president  and  general  manager  of  the 
plaintiff  bank,  not  only  at  the  time  the  depo- 
sition was  taken  and  of  the  trial  of  this  ac- 
tion, but  at  and  for  a  considerable  period  of 
time  before  the  chattel  mortgages  under 
which  the  plaintiff  claimed  were  taken.  Ih* 
defense  of  the  sheriff  was  that  the  transac- 
tion was  fraudulent;  that,  for  some  time 
prior  to  the  execution  of  the  mortgages,  Bart- 
lett had  been  buying  great  quantities  of 
goods  on  the  recommendations  of  Atwood  a« 
to  his  financial  standing  made  to  the  whole- 
sale dealers;  that  Atwood,  as  the  manager 
of  the  bank,  conspired  with  Bartlett,  and. 
assisted  him  to  get  these  goods  on  credit,  for 
the  purpose  of  defrauding  the  sellers,  and  of 
securing  payment  of  a  large  Indebtedness  to 
the  bank  by  a  mortgage  on  the  goods  so  pur- 
chased. The  first  attachment  against  Bart- 
lett was  issued  in  a  salt  brought  by  the  Par- 
Un &  Orendorff  Co.,  and  levied  on  the  same 
day  that  the  chattel  mortgages  were  execut- 
ed, but  after  they  were  filed  in  the  office  of 
the  register  of  deeds.  Soon  afterwards  the.r 
took  the  deposition  of  Atwood  In  that  case, 
before  a  notary  public.  On  the  trial  of  this 
action  he  attended  as  a  witness,  and  testified 
on  behalf  of  the  plaintiff.  On  cross-examina- 
tion he  was  asked  some  questions  with  ref- 
erence to  this  deposition.  In  the  course  of 
the  introduction  of  testimony  on  behalf  of 
the  defendant,  this  deposition  was  otl&vA  in 
evidence,  and  objected  to  on  the  ground  of 
incompetency,  and  because  Mr.  Atwood  was 
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present.  The  defendant  thereupon  called  At- 
wood,  and  exhibited  to  him  the  deposition. 
He  admitted  that  the  deposition  was  taken 
and  sabscribed  by  him;  that  he  had  read  it 
orer  before  signing  it;  that  he  was  president 
of  the  plaintiff  bank  at  the  time  it  was  tak- 
en, and  was  still  its  president  and  managing 
officer.  The  court  thereupon  overruled  the 
objection,  and  the  plaintiff  excepted.  The 
deposition,  which  is  very  long  and  very  im- 
portant, was  thereupon  read  to  the  Jory.  It 
contained  Atwood's  testimony  as  to  the  deal- 
ings between  Bartlett  and  the  bank,  and 
with  reference  to  Tarloos  other  matters  con- 
nected with  the  case.  It  waa  error  to  allow 
the  Introduction  of  the  deposition.  Although 
Atwood  was  the  president  and  managing  offi- 
cer of  the  banlc,  he  could  not  bind  it  by  a 
mere  admission,  not  made  In  connection  with 
the  discharge  of  any  duty,  nor  the  transac- 
tion of  any  business  for  the  bank.  Dodge  ▼. 
ChUda,  38  Kan.  526,  16  Pac.  815;  Tennis  y. 
Railroad  Co.,  46  Kan.  603,  26  Pac.  876;  Coal 
&  Mining  Co.  v.  Dickson,  55  Kan.  62,  38  Pac. 
681.  Was  this  error  prejudicial  to  the  rights 
of  the  plaintiff?  After  concluding  the  read- 
ing of  the  deposition,  Atwood  was  again  call- 
ed to  the  witness  stand,  and  testified,  with- 
out objection  or  exception,  that  he  had  re- 
cently read  the  deposition,  and  that  he  liad 
been  present  In  court  while  it  was  read  to 
the  Jury.  He  was  then  asked  whether  there 
was  any  statement  contained  in  the  deposi- 
tion as  read  which  'he  desired  to  correct 
He  made  one  slight  correction,  and,  as  to  the 
rest,  said  that,  if  he  were  allowed  to  revise 
the  matter,  he  would  change  the  wording  in 
several  cases,  but  not  the  sense  of  it,  and 
that  with  the  correction  he  then  made  the 
deposition  was  correct;  that  it  would  be  his 
testimony  if  he  were  giving  it  now;  tliat  it 
was  bis  testimony.  On  rebuttal,  Atwood  was 
again  called  as  a  witness  for  the  bank,  and 
testified  at  length.  No  material  contradic- 
tion between  his  testimony  in  the  deposition 
and  on  the  witness  stand  is  apparent  At- 
wood. as  president  had  authority  to  repre- 
sent the  bank  in  this  litigation.  Bank  v.  Ber- 
ry, 53  Kan.  696,  87  Pac.  181.  He  and  the  at- 
torney appearing  for  the  bank  could  bind  it 
by  admissions  made  in  the  progress  of  the 
trial.  On  the  witness  stand,  Atwood  not 
only  admitted  that  the  deposition  had  been 
taken  and  subscribed  by  him,  but  swore  that 
it  contained  his  testimouy.  and  that  it  was 
true.  This  he  stated  without  objection  from 
his  counsel,  and  we  think,  in  view  of  the  full 
opportunity  offered  for  correcting  any  mis- 
statement, and  also  for  giving  any  further 
testimony  desired,  that  the  error  in  admit- 
ting the  deposition  was  cured.  Although  the 
practice  followed  is  not  to  be  commended 
the  plaintiff  In  error  has  not  pointed  out  any 
particular  in  which  it  was  injured  by  the 
manner  of  getting  Atwood's  testimony  be- 
fore the  jury.  The  bank  nowhere  challenges 
Atwood's  truthfulness,  but  maintains  it;  nor 
is  any  attempt  made  to  point  out  material 


error  In  the  testimony  contained  in  the  depo- 
sition. Where  the  plaintiff  in  error  asserts 
the  truth  of  every  statement  which  it  con- 
tains, we  cannot  hold  that  material  error 
was  committed  in  its  admission.  Railroad 
Co.  V.  Prouty,  65  Kan.  503,  40  Pac.  909. 

S2rror  is  also  alleged  in  the  admission  of 
a  letter  written  by  Atwood  to  the  Abbott 
Buggy  Company  on  June  7, 1888,  and  a  tele- 
gram by  the  buggy  company  to  the  bank, 
sent  from  Chicago  on  the  8th.  It  is  contend- 
ed that  these  were  transactions  after  the  at- 
tachments were  made,  and  after  the  occur- 
rence of  the  events  to  which  they  referred, 
and  that  they  were  objectionable  for  similar 
reasons  to  those  urged  against  Atwood's 
deposition.  The  letter  and  telegram  were 
admissible  on  other  grounds.  Although  the 
chattel  mortgages  had  been  executed  and  at- 
tachments had  been  levied  on  the  goods,  the 
rights  of  the  parties  had  not  been  deter- 
mined. The  bank  was  still  seeking  to  hold 
the  property  as  against  creditors,  and  its 
communications  with  them,  through  its  preai- 
dent,  with  reference  to  litigation  pending  or 
prospective,  and  with  reference  to  the  ac- 
tion they  might  or  ought  to  take  for  the 
protection  of  their  interests,  and  with  ref- 
erence to  flie  claims  of  the  bank,  were  all 
properly  admissible  in  evidence,  because  in 
these  matters  Atwood  spoke  for  the  bank, 
and  represented  its  interests. 

Error  is  claimed  in  the  admission  of  the 
appraisement  in  the  case  of  Parlin  &  Oren- 
dorff  Co.  V.  The  Bank;  but  we  think  it  was 
properly  admitted.  A  part  of  it  had  been 
offered  in  evidence  by  the  plaintiff,  and  Mr. 
Bellsle,  a  competent  witness,  who  was  one 
of  the  appraisers,  was  called,  and  testified 
that  the  value  of  the  goods  was  correctly 
set  down  in  the  inventory. 

We  find  nothing  substantial  in  the  objec- 
tion to  the  testimony  of  Day  with  reference 
to  his  having  written  a  letter  to  his  house 
which  was  not  read  in  evidence. 

Complaint  is  made  of  the  following  portion 
of  the  instructions:  "Of  course,  if  any  ma-  ■ 
terial  false  representations  were  made  by 
Atwood,  and  were  known  by  him  to  be  false 
at  the  time,  and  were  made  for  the  purpose 
of  concealing  Bartlett's  true  condition,  and 
to  enable  him  to  purchase  goods  when  he 
otherwise  could  not  have  done  so,  then  such 
acts  on  the  part  of  Atwood  would  amount  to 
a  fraud  as  to  Bartlett's  creditors  whose 
claims  were  thus  created,  and  the  bank 
would  have  no  right  to  take  a  mortf^age  on 
goods  thus  obtained;  and,  if  it  did  take  such 
mortgage  under  such  circumstances,  it 
would  be  void  absolutely."  It  is  contended 
that  a  mortgage  taken  under  such  circum- 
stances would  be  voidable  only,  while  the 
court  charged  that  it  would  be  void.  We 
think  the  court  correctly  declared  the  law  as 
applicable  to  this  case.  This  was  a  conten- 
tion between  the  bank  claiming  under  the 
mortgages  and  the  sheriff  who  represented 
attaching  creditors.     As  to  such  creditors, 
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t^9  inortgase  was  either  ralld  or  void. 
JjtwtBe  vafl  no  question  of  voldabUity  aa  to 
jthem;  nor  do  their  rights  to  recK^d  the 
^at/iB  9t  goods  made  to  Bartlett  on  the  ground 
of  fraud  on  the  part  of  the  purchaser,  and  to 
recover  the  goods  so  sold,  atTect  the  question 
in  any  manner  of  the  ralidity  or  invalidity 
ttf  the  plaintifTs  mortgages.  The  pl&lnttff 
cannot  maintain  a  cause  of  action  based  on 
a  mortgage  taken  for  the  purpose  of  per- 
petrating a  fraud  on  Bartlett' a  creditors. 
Wafer  v.  Bank,  46  Kan.  597,  26  Pac.  1032. 

Complaint  is  made  of  the  form  of  the  yer- 
dict  and  of  the  Judgment  rendered  thereon, 
.b\it  we  find  them  sufficient  We  have  care- 
fiiUy  examined  the  volumlnons  record 
brought  to  this  court,  and  find  in  it  abandant 
/evidence  to  uphold  the  verdict  and  Judg- 
ment.   It  is  tberef  ore  affirmed. 

JOHNSTON,  J.,  concurring. 

MARTIN,  O.  J.  (dissenting).  I  am  ctm- 
stralned  to  dissent  from  the  flrst  point  of 
:the  syllabus  and  the  corresponding  part  of 
the  opinion.  We  all  agree  that  It  was  ^ror 
M>  permit  the  reading  of  the  deposition  of 
AtwoQd  taken  in  another  case,  and  he  being 
not  only  in  the  county,  but  present  in  the 
pourt  room,  and  that  "the  practice  followed 
|s  not  to  be  ccHumended."  I  think  it  should 
be  condemned  by  granting  a  new  trial.  The 
(ifFOf  was  not  cured,  but  aggravated  and 
coB^ecMied,  by  calling  Atwood  again  to  the 
witness  BtaJid,  to  make  him  admit  a  second 
time  that  he  had  given  the  evidence  contain- 
ed in  the  deposition.  It  was  but  a  repetition 
.  )»f  a  flagrant  violation  of  the  rules  of  evi- 
dence established  by  the  Code  of  Civil  Pro- 
cedure. It  would  have  been  idle,  and  per- 
haps prejudicial  to  the  plaintiff,  to  have 
tjKBui*  further  objection.  The  point  was  al- 
ready saved  by  objection  and  ezceptioa. 
XJie  courts  should  not  permit  the  law  to  be 
broken  with  impunity  by  its  ministers  in  the 
i»,W  devoted  to  Its  administration. 


UNION  PAO.  RY.  CO.  v.  TTELE  st  al. 

(Supreme  Court  of  Kansas.  Feb.  8,  1886.) 
AaILRO^D  C01IF1.NII8  —  Tkespasssr  OH  Tbaok  — 
NiouoBtros  or  Bxoinibb. 
In  a  suit  for  an  injniy  resulting  in  the 
death  of  a  child  two  years  old,  the  jury  fonnd 
that  the'  engineer  saw  the  child,  in  dangerous 
-proximity  to  the  track,  in  time  to  have  stopped 
the  train,  and  prevented  the  injury,  if  he  bad 
immediately  nsed  ml  the  appliances  pro'rided  on 
jEiis  engine  for  that  purpose,  but  that  he  did  not 
exercise  propei  care,  and  failed  to  do  so.  Held, 
ttuit  said  facts  are  sufficient  to  uphold  a  verdict 
against  the  railway  eompauy,  and  it  is  imma- 
terial whether  the  court  erred,  or  not,  in  its  In- 
structions, making  a  distinction  as  to  the  point 
of  time  when  duty  of  the  company  arises 
towards  a  consdooa  and  an  unconscious  tres- 
passer upon  its  track.    Johnston,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sberidan  county; 
Charles  W.  Smith,  Judge. 


Action  by  William  D.  Cre  and  another 
against  the  Union  Pacific  Railway  Company. 
There  was  a  Judgmoit  for  plalntlfTB,  and  de- 
fendant brings  ecror.    Affirmed. 

A.  li.  Williams,  N.  H.  lioomla,  and  R.  W. 
Blair,  for  plaintiff  in  error.  B2.  A.  HcMath, 
for  defendants  In  error. 

MARTIN,  O.  J.  The  origioal  acUoD  was 
commenced,  December  20,  1890,  t^  the  par- 
ents of  (Jeorge  D.  Ure,  a  child  two  years  and 
one  week  old,  to  recover  damages  for  inju- 
ries resulting  in  his  deatJi  on  April  1,  1889. 
A  trial  at  June  term,  1881,  resulted  In  a  ver- 
dict and  Judgment  in  favor  of  the  plaintiffs 
for  $3,000,  and  the  defendant  proeecntes  its 
petition  in  error  in  this  court  for  a  review 
of  said  judgment.  Tbe  material  facts,  either 
undisputed  or  fonnd  by  the  jury  in  answer 
to  queetloDS  propounded,  may  be  summarized 
as  follows:  The  child  was  killed  at  Grain- 
field  by  a  passenger  train  of  the  defendant, 
running  east,  which  struck  him  on  the  track. 
The  home  of  the  child  was  a  little  north  of 
the  railroad,  and  he  was  first  seen,  by  some 
of  the  witnesses,  In  the  slight  depression  or 
ditch  north  of  the  track,  and  creeping  to- 
wards the  rails,  about  620  to  650  feet  west  Ol 
the  d^)ot,  and  336  feet  east  of  the  switch. 
The  mgine  was  west  of  the  switdi,  and  500 
to  600  feet  from  the  child,  when  the  engineer 
first  saw  him  near  the  track,  and  creeping 
towards  the  rails.  He  was  not  at  any  public 
street  or  crossing.  The  engineer  discovered 
the  presence  of  the  child,  in  a  dangerous  sit- 
uation near  the  track.  In  time  to  stop  tbe 
train,  and  avoid  the  injury,  If  be  bad  imme- 
diately used  all  tbe  appliances  provided  od 
his  engine  for  that  purpose,  and  the  train 
could  have  been  stopped  wltiiln  460  to  SOO 
feet;  but  the  engineer  did  not  nse  proper  care 
to  stop  his  engine,  and  did  not  immediatdy 
use  tbe  appliances  available  for  that  purpose. 
The  plaintiffs  wwe  in  the  exercise  of  ordi- 
nary care  and  prudence  as  to  the  dilld  at  tbe 
time,  and  his  mother  did  not  negligently  per- 
mit bim  to  wander  upon  the  track.  The  gen> 
eral  verdict  is  supported  by  the  findings;  bat 
tbe  plaintiff  in  error  claims  that  these  are  not 
Justified  by  tbe  evidence,  and  that  the  an- 
swers favorable  to  a  recovery  may  have  been 
influenced  by  erroneous  Instructions  of  tbe 
court  It  contends  that  there  is  no  distine- 
tion,  in  principle,  between  the  time  when 
duty  arises  towards  a  conscious  and  an  un- 
conscious trespasser  upon  its  track;  whereas, 
the  court  below  stated  to  the  jury  that  sach 
a  distinction  did  exist  in  law,  and  that  as 
to  a  child  so  young  as  not  to  be  chargeable 
with  contributory  negligence,  the  duty  of  the 
railroad  company  was  not  limited  to  the  time 
after  it  was  actually  discovered  to  be  hi  a 
place  of  danger,  as  in  the  case  of  a  conscious 
trespasser,  but  that  it  was  tbe  duty  of  the 
railway  company  to  keep  a  reasonable  look- 
out Bi>d  If  the  unconscious  trespasser  could 
have  thereby  been  seen  in  time  to  avoid  the 
casualty,  by  stopping  the  train,  and  It  failed 
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to  do  80,  then  H  vaa  liable  la  damages  tot 
tbe  injury.  The  authorltiee  on  this  point  are 
qnlte  conflicting.  Tbe  defendant  in  error 
claims  that  tbe  evidence  eetabllsbed  the  facts 
—First,  that  the  engineer,  by  the  exercise  of 
reasonable  care  and  watchfulness  in  the  run- 
ning of  his  train,  could  and  should  have  dis- 
covered this  child  In  a  dangerous  position, 
near  the  track.  In  time  to  have  stopped  tbe 
train,  and  prevented  the  Injury;  and,  second- 
ly, that  the  engineer  actually  did  see  tbe 
«hlld,  in  dangerous  proximity  to  the  traclc,  in 
time  to  tiave  stopped  his  train,  and  prevented 
the  Injury,  if  he  had  at  once  used  tiie  ap- 
pliances provided  on  his  engine  for  that  pur- 
pose, but  that  he  failed  to  do  so.  The  second 
contention  of  the  defendants  in  error  is  estati- 
llshed  by  the  flndlnga  of  the  Jury,  and  we 
-cannot  say  that  there  is  no  evidence  to  sup- 
port them.  We  have  great  doubt  ot  the  cor- 
rectness of  the  answer  of  the  Jury  that  the 
engineer  saw  the  child  500  or  600  feet  away, 
and  we  think  the  weight  of  the  evidence  is 
that  it  was  not  seen  liefore  the  engine  reached 
tbe  switch.  Yet  the  evidence  of  tbe  engi- 
neer is  not  entirely  satisfactory,  and  proba- 
bly the  Jury  disregarded  it,  As  they  had  a 
right  to  do,  if  the  evidence  of  oth6r  witnesses 
on  this  point  was  more  credible. 

We  deem  it  unnecessary  to  decide  whetbw 
the  court  was  correct,  or  not,  in  making  a 
distinction  as  to  the  point  of  time  whoi  duty 
of  the  railroad  company  arisen  towards  a  ccm- 
sdous  and  an  unconscious  trespasser  upon  its 
track.  No  question  was  propounded  to  the 
Jury  as  to  the  distance  at  which  the  child 
might  have  been  seen  if  the  engineer  had 
been  keeping  a  proi)er  lookout,  and  these 
most  material  questions  in  the  case  w«« 
-dlicctly  propounded  to  tbe  Jury  in  the  plain- 
est of  terms:  "How  many  feet  was  George 
D.TJre  east  of  the  »iglne  when  Engineer  Trow 
first  discovered  ^Im?"  And,  "What  was  the 
distance  ahead  of  the  engine  when  the  en- 
gineer first  saw  the  child  near  the  track?' 
The  answer  to  each  question  was,  "From 
300  to  600  feet"  It  does  not  seem  reason- 
able that  the  Jury  understood  dtlier  of  these 
qnestionB  as  se^dng  en  answer  as  to  what 
distance  ahead  of  the  engine  the  child  was 
when  be  could  have  been  seen  by  tbe  en- 
gineer, if  he  had  been  looking  ahead  on  the 
track;  and,  in  this  view,  It  is  immaterial 
whether  the  instructions  of  the  court  on  this 
point  were  correct,  or  not,  and  we  deem  it  un- 
necessary to  consider  them.  Some  complaint 
Is  made  upon  the  admission  of  testimony,  but 
we  think  there  was  no  material  error  in  that 
respect  The  Judgment  of  tbe  court  below 
wHI  be  affirmed. 

AliLBN,  J.,  concurring. 

JOHNSTON,  3.  (dissenting).  In  my  view, 
the  testimony  does  not  sustain  tiie  finding 
that  the  engineer  discovered  that  Oeorge  D. 
Ure  was  in  a  dangerous  situation,  near  the 
track,  tai  time  to  have  stopped  the  train  and 


avoided  the  injwy.  It  was  pratMiUy  the  c»- 
sidt  of  the  emmeous  charge  given  to  tbe 
Jury,  in  holding  tliat  the  atgineer  must  an- 
ticipate the  presence  of  trespassers  upon  tbe 
track,  and  that,  if  he  could  have  seen  tbe 
boy  in  time  to  have  st«vped  the  train,  and  by 
tbe  exercise  of  proper  care  have  avoided 
strildng  him,  the  company  is  liable.  It  is 
weU  settled  that  the  duty  of  the  company  to- 
wards tbe  trespasser  is  to  avoid  injury  to  him 
after  his  peril  is  actually  discovered.  While 
the  ttoy  could  not  hav^  been  guilty  of  con- 
tributory negligence,  no  duty  arose  towards 
him  until  those  in  charge  of  the  train  discov- 
ered that  he  was  in  a  place  ot  danger.  After 
be  was  seen,  a  higher  degree  ot  care  was  re- 
quired of  the  trainmen  than  if  he  had  been 
an  adult;  and,  if  they  then  ran  t^e  'train 
upon  him  without  doing  all  tbey  reasonaldy 
could  to  prevent  the  injury,  tbe  company 
would  be  responsible.  As  tbe  duty  towards 
btm  did  not  commeooe  until  bis  ftxeseooe  was 
discovered,  and  as  there  can  be  no  negligence 
virltbout  a  breach  of  duty,  the  Instmction  oC 
the  court  upon  this  question  was  eironeons 
and  misleading. 


ATCHISON,  T.  &  8.  P.  R.  00.  v.  WINSTON. 

(Supreme  Court  of  Kansas.    Feb.  8,  1896.) 

JdUsraa  and  Sibvant  —  Action  ros  Ikjdribs  — 

Ihstbuotiomb. 

1.  A  recover;  was  soueht  for  an  injury  al- 
leged to  have  been  caused  by  the  negligence  of 
the  defendant.  Although  there  was  no  testimo- 
ny tending  to  sliow  that  the  injury  was  wiUfal- 
ly  or  wantonly  inflicted,  or  that  the  defendant 
was  guilty  of  grosfi  negligence,  the  court  instruct- 
ed the  jury  as  to  the  liability  of  the  defendant 
la  case  the;  found  that  the  injury  was  tbe  re- 
salt  of  the  gross  negligence  of  the  defendant 
Beld,  under  the  tacts  of  the  case,  to  be  mislead- 
ing and  erroneous 

2.  A  railroad  company  is  not  an  insurer  of 
the  safely  of  its  employto,  but  is  liable  for  in- 
juries resulting  to  an  employ^  from  its  failure  to 
exercise  reasonable  and  ordinary  care  towards 
him,  nniaas  be  hau  lieen  guilty  of  oontribatory 
neigiigeDoe  upon  his  part 

(Syllabus  Ay  the  Court) 

Erior  from  district  court,  Osage  conntr: 
William  Thompson,  Judge. 

Action  by  Lucius  Winston,  administrator, 
against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company,  to  recover  damages  for 
death  by  wrongful  act  There  was  Judg- 
ment for  plaintiff,  and  defeadant  brings  er- 
ror.   Reveraed. 

A.  A.  Hurd  and  C.  N.  Sterry,  for  plalntift 
in  error.  Watere  &  Waters,  for  defendant 
in  error. 

JOHNSTON,  J.  On  April  6,  1881,  Albert 
A.  Ayera  was  engaged  as  a  swltcliman  in 
the  yards  of  the  Atchison,  Topeka  &  Santa 
V6  Railroad  Company  at  Nickerson,  Kan., 
and  liad  l>een  acting  in  that  capacity  for 
about  three  months  prior  to  that  time.  Two 
crews  of  men  were  engaged  in  the  yards, 
each  consisting  of  three  men,  viz.  a  yard 
master  and  two  switchmen.    Ayera  Ijelong* 
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ed  to  the  night  cretv,  of  which  Frank  Low 
was  yard  master;  Logan  Lawson  pulled  the 
plus  between  the  can  and  between  the  en- 
gine and  the  cars:  while  Ay  era  generally 
caught  cars  which  were  cut  off  from  others, 
and  moved  to  different  parts  of  the  yards, 
but  occasionally  he  was  required  to  un- 
couple cars  and  to  pull  pins.  On  the  night 
of  AprU  6,  1891,  which  was  dark  and 
windy,  the  crew  were  engaged  In  making 
up  a  train,  and  It  became  necessary  to  set 
18  cars  which  were  ap<»i  one  track  over 
upon  another.  The  switch  engine  was  back- 
ed down  to  connect  with  them,  and  Law- 
son,  whose  duty  It  was  to  pull  pins  and  di- 
rect the  moTements  of  the  engine,  stood  on 
the  running  board  attached  to  the  tendec 
That  end  of  the  engine  was  attached  to 
what  is  called  a  "Mexican  car,"  which  had 
a  pin  in  the  drawhead  that  could  not  be 
taken  entirely  out.  There  was  a  slot  in  the 
pin,  through  which  a  rivet  passed,  and  the 
pin  was  so  made  that,  when  it  was  drawn 
up  as  far  as  the  rivet  would  permit  It  to  go, 
the  head  of  it  droiqped  back,  and  the  slot 
would  catch  in  the  drawbar,  and  hold  the 
pin  In  position.  Quite  a  number  of  cars 
with  such  couplings  were  used  on  that  rail- 
road system,  but  the  pins  so  placed  would 
not  always  stay  up.  Occasionally,  when 
passing  over  a  switch  or  anything  .which 
would  cause  a  Jolt,  they  would  fall  back 
again.  The  cars  were  pulled  out  from  one 
track,  and  were  being  backed  in  upon  an- 
other, at  a  rate  of  from  three  to  five  miles 
an  hour,  and  Low  and  Ayers  had  climbed 
upon  the  other  end  of  the  train  with  a  view 
of  setting  the  brakes  and  stopping  the  cars 
when  they  reached  a  certain  point  When 
they  had  proceeded  a  short  distance,  and  It 
was  desired  to  cut  the  engine  off,  Lawson, 
standing  on  the  footboard  of  the  tender, 
with  his  lantern  in  one  hand,  pulled  the  pin 
of  the  Mexican  car,  and  set  It  back,  and  at 
once  turned  to  catch  the  handhold  of  the 
tender  with  one  hand,  and  signal  the  en- 
gineer with  his  lantern  with  the  other  to 
stop  the  engine.  Upon  this  signal,  the  en- 
gineer stopped  the  engine;  bnt  the  pin  had 
fallen  back,  and  recoupled  the  engine  to 
the  Mexican  car,  which  caused  a  Jerk 
throughout  the  entire  train  of  18  cars.  Just 
before  this  occurred,  Ayers  had  climbed  up- 
on the  train,  and  was  over  near  the  end  of 
the  eighteenth  car,  while  Low  had  climbed 
on  the  seventeenth  car,  but  had  not  reached 
the  top.  When  Low  felt  the  Jerk,  he  looked 
back,  and  saw  Ayers'  lantern  falling,  but  he 
was  unable  to  see  whether  Ayers  had  fallen, 
or  what  had  become  of  him.  Low  at  once 
set  the  brakes,  and  stopped  the  cars,  and, 
after  a  search,  Ayers  was  found  in  the  mid- 
dle of  the  track,  with  one  foot  cut  off,  and 
his  body  badly  bruised.  In  a  short  time  he 
died,  and  his  widow  brought  this  action  to 
recover  for  the  loss  suffered  by  his  death. 
The  Jury  found  in  her  favor,  and  awarded 
damages  in  the  sum  of  $7,987. 


The  sufficiency  of  the  evidence  is  attack- 
ed, and,  while  it  is  weak  and  unsatisfactory 
in  some  respects,  the  court  is  of  opinion  that 
it  was  Bofflci^it  to  take  the  case  to  the  Jury. 
Whatever  may  be  said  of  the  testimony  as 
to  the  negligence  of  the  company,  it  is  certain 
that  there  was  none  offered  tending  to  siiow 
a  wanton  and  willful  injury,  nor  anything 
which  approached  gross  negligence.  The 
court,  however,  In  its  charge,  and  over  the 
objection  of  the  company,  stated  at  length 
the  definition  of  gross  negligence,  and  in- 
structed that,  if  the  Jury  believed  the  injury 
and  death  of  Ayers  was  caused  by  the  gross 
negligence  of  the  railroad  company,  th^ 
should  find  for  the  plaintift,  nnleas  liie  de- 
ceased was  guilty  of  contribntocy  n^di- 
gence.  In  view  of  the  testimony,  this  in- 
struction was  misleading  and  erroneooa. 
The  casualty  is  attributed  to  want  of  care 
on  the  part  of  Lawson,  the  pin  puller,  hot 
we  fail  to  find  anything  which  warranted 
the  giving  of  these  instructions.  It  is  con- 
ceded that  the  falling  of  the  pin,  which 
caused  the  Jerk,  was  accidental.  Pins  fas- 
tened as  this  one  was,  occasionally  fall  when 
the  car  is  Jolted,  and  the  one  upon  this  car 
had  fallen  once  before  on  the  same  night 
Lawson  pulled  and  set  the  pin  aa  the  car 
approached  the  switch,  and  probably  the 
Jolt  resulting  from  passing  oy&c  the  switch 
caused  the  pin  to  fall.  While  Lawson  knew 
that  Ayers  was  on  the  other  end  of  the 
train,  he  could  not  see  him  when  he  was 
upon  the  footboard,  uncoupling  the  engine 
from  the  cars,  and  there  is  nothing  to  show 
that  Lawson  believed  that  Ayers  was  in 
danger.  Jerks  of  the  kind  which  probablf 
caused  the  fall  of  Ayers  are  not  nncommon 
in  the  yard,  and  Lawson  states  that  bft  bad 
no  idea  that  the  Jerk  was  sufficient  to  throw 
a  man  from  the  train.  More  than  that  the 
Jury  found  that  in  pulling  the  pin  and  sig- 
naling the  engineer,  Lawson  acted  In  the 
usual  and  ordinary  way  of  doing  sucb 
things  in  that  yard.  It  is  further  found 
that  Low,  the  other  switchman,  did  not. 
know  that  Ayers  was  thrown  from  the  car 
until  he  had  climbed  on  the  top,  and  Iook<!d 
over  the  sides  and  end;  and,  further,  that 
after  the  Jerk,  he  could  not  have  done  any- 
thing to  prevent  the  casualty.  Under  this 
state  of  facts,  an  Instruction  directing  the 
attention  of  the  Jury  to  the  rule  which  ob- 
tains where  the  negligence  Is  malicions  or 
willfully  and  wantonly  reckless  was  prej- 
udicial error.  Railway  Co.  v.  Peavey,  2$ 
Kan.  169;  Railroad  Co.  v.  O'ConneU,  46  Kan. 
581,  26  Pac.  947;  Railroad  Co.  v.  Wells.  56 
Kan.  — ,  42  Pac  699. 

Some  of  the  Instructions  appear  to  have 
been  given  upon  the  theory  that  there  was 
testimony  that  Lawson  believed,  or  had  rea- 
son to  believe,  that  the  deceased  had  been 
Jerked  from  the  train,  and  was  liable  to  be 
run  over;  and  the  Jury  were  therefore  ad- 
vised that,  unless  he  thes  used  all  the  means 
within  his  power  to  prevent  injury  to  Ayeia, 
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he  -was  guilty  of  colpable  negligence.  In 
one  of  tbem.  it  Is  aald  that  in  Bucli  case  it 
'was  Lawson's  duty,  "if  in  his  power,  to  talie 
such  precautionary  measures  as  would  In- 
sure the  safety  of  the  deceased;  and  if  he 
failed  to  do  so.  and  the  deceased  was  not  at 
fault,  the  defendant  would  be  liable  for  the 
Injuries  thus  occasioned."  Nothing  in  the 
testimony  tends  to  show  that  lAwson  knew 
or  had  reason  to  apprehend  that  Ayers  had 
been  jerked  from  the  train;  and,  In  any 
event,  the  railroad  company  is  not  required 
to  insure  the  safety  of  its  employes,  and 
can  only  be  held  liable  for  the  failure  to  ex- 
ercise ordinary  care.  The  twenty-third, 
twenty-fourth,  and  twenty-flfth  instructions 
are  objectionable  In  this  respect,  and  should 
not  hare  been  given. 

For  the  errors  mentioned,  the  judgment 
'Will  be  reversed,  and  the  cause  remanded 
for  another  trial.  All  the  justices  concur- 
ring. 


HAMPTON  T.  ALLEB. 

(Supreme  Court  of  Kansas.     Feb.  8,  1806.) 

KmoK  Childrsk — Scppokt  bt  Divoaoas  Wiv>— 

IiIABIUTT  or  HUSBASD. 

An  action  broagbt  by  a  divorced  wife 
against  her  former  hasband  to  recover  compen- 
sation for  the  support  of  their  minor  clilldren, 
wUch  bases  the  right  of  recovery  on  the  judg- 
ment rendered  in  the  divorce  case,  cannot  be 
maintained  where  the  judgment  imposes  no  lia- 
bility on  the  hnsband  for  such  support 
(Syllabus  by  the  Court) 

'Etrat  from  district  court,  Atchison  county; 
Bobert  M.  Eaton,  Judge. 

Actitm  by  Edith  J.  Hampton  against  James 
F.  Ailee.  There  was  a  judgment  sustaining 
a  demurrer  to  the  petition,  and  plaintiff 
brings  error.    Affirmed. 

The  plaintiff  In  error,  as  plaintiff  below, 
filed  an  amended  petition,  which  reads  as 
follows:  "That  tor  a  number  of  years  prior 
to  November  19,  1884,  the  plaintiff  and  de- 
fendant were  husband  and  wife.  That  otx 
said  date  this  plaintiff  was  divorced  from 
said  defendant,  and  the  custody,  control,  and 
management  of  plaintiff's  and  defendant's 
minor  children,  Hattie  May  AJlee,  then  about 
8  years  of  age,  and  William  F.  AUee,  then 
aged  about  10  years,  was  given  to  this  plain- 
tiff by  the  judgment  and  decree  of  divorce 
rendered  in  the  district  coart  of  Shawnee 
county,  Kansas,  In  an  action  therefor  be- 
tween plaintiff  and  defendant  That  a  copy 
of  said  decree  of  divorce  is  hereto  attached, 
marked  'Exhibit  A,*  and  made  a  part  here- 
of; and  plaintiff  alleges  that  said  defendant 
Is  indebted  to  her,  under  and  by  reason  of 
said  decree.  In  the  sum  of  twenty-one  hun- 
dred dollars  ($2,100.00)  for  maintaining  and 
supporting  said  minor  children  from  said 
19th  of  November,  1884,  to  November  19, 
1891.  That  by  the  terms  of  said  decree  de- 
fendant was  and  is  bound  to  suppcnrt  and 
maintain  said  minor  children  till  they  shall 


have  reached  their  majority.  That  an  Item- 
ized statement  of  said  Indebtedness,  as  near 
as  plaintiff  can  make  same,  is  hereto  at- 
tached, marked  'Exhibit  B,'  and  made  a 
part  hereof.  Wherefore  plaintiff  asks  Judg- 
ment against  said  defendant  for  said  sum 
of  $2,100  and  Interest  and  costs  of  suit" 
The  copy  of  the  decree  of  divorce  attached 
to  the  petition  shows  that  the  judgment  was 
rendered  on  service  by  publication,  and  that 
the  defendant  did  not  appear.  It  awards 
the  custody  of  the  minor  children  to  the 
plaintiff,  and  contains  only  this  In  regard  to 
their  maintenance:  "That  provision  for  the 
maintenance  and  support  of  said  minor  chil- 
dren shall  be  made  by  the  court  as  from  time 
to  time  may  be  deemed  necessary."  In  Ex- 
hibit B  there  are  seven  Items,  each  of  which 
is  a  charge  of  $300  for  boarding,  lodging, 
educating,  and  clothing  their  two  minor 
children  for  one  year.  A  general  demurrer 
to  the  petition  'was  sustained. 

B.  F.  HudscHi  and  P.  Hayes,  for  plaintiff 
in  error.    CD.  Walker,  for  defendant  in  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
ruling  of  the  court  sustaining  the  demurrer 
to  the  plaintiff's  amended  petition  was  right 
The  decree  of  divorce  rendered  by  the  dis- 
trict court  of  Shawnee  county  contains  no 
provision  Imposing  a  liability  on  the  defend- 
ant for. the  support  of  the  minor  children, 
and  It  has  been  held  that  no  such  liability 
exists  Independent  of  the  decree  Harris  v. 
EbuTis,  6  Kan.  46.  The  petition  and  Ex- 
hibit B,  thereto  attached,  make  no  claim  tor 
unpaid  alimony,  but  recovery  Is  sought  for 
the  support  of  the  children  only.  The  judg- 
ment Is  affirmed.  All  the  justices  concur- 
ring. 


BODGEBS  et  al.  v.  BODGEBS  et  al. 

(Supreme  Court  of  Kansas.    Feb.  8,  1896.) 

Iksanitt  —  Presumption  op  Continuanob  —  Di- 

VORCB  m  SisTBR  State— Efpbct — 

RiOHTS  OF  ChiLDRBX. 

1.  The  presumption  of  continued  insanity 
arising  from  an  adjudication  thereof  may  be 
overcome  by  evidence  other  than  an  adjudica- 
tion of  restoration;  and  where  a  married  man 
residing  in  this  state,  and  adjudged  insane,  de- 
serted nis  family,  and  went  to  another  state,  re- 
aiding  there  several  years,  being  always  con- 
sidered as  sane,  and  there  procured  a  divorce 
on  service  by  publication  without  actual  notice 
to  the  vrite,  which  divorce  he  set  up  as  a  bar  to 
this  action  for  divorce,  he  must  be  regarded  as 
sane. 

2.  The  cjurts  of  a  sister  state,  if  anthorized 
by  law,  may  dissolve  the  marriage  relation  be- 
tween a  husband  domiciled  there  and  a  wife 
residing  in  this  state  on  service  by  publication, 
although  unknown  to  her,  but  such  courts  hav& 
no  power  to  settle  the  title  to  lands  in  this  state, 
nor  to  control  the  custody  of  children  residing 
here;  and  where  a  husband  deserted  his  wifa 
and  children,  leaving  tbem  in  the  occupation  of 
a  homestead  here,  and.  going  to  another  state, 
procured  a  divorce  in  accordance  with  law,  but 
without  actual  notice  to  the  wife,  heM  that, 
though  such  decree  was  effectual  as  to  the  statu* 
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of  the  parties,  It  waa  not  a  bar  to  the  allowance 
of  alimony  in  the  homeetead,  nor  aa  to  the  cna- 
tody  of  the  children,  in  a  snbaequent  action 
brought  by  the  wife  here. 

3.  In  an  action  brought  by  the  wife  against 
the  husband  for  divorce,  alimony,  and  the  custo- 
dy of  children,  it  ia  error  for  the  court  to  award 
and  set  apart  to  the  children  a  portion  ot  the 
real  estate  of  their  father. 

(Syllabus  by  the  Court) 

Error  from  district  coturt,  Olond  comity; 
F.  W.  Stnrgis,  Judge. 

Action  by  Rebecca  B.  Bodgers  and  others 
against  AItIh  S.  Rodgera  and  others  for  di- 
vorce and  other  relief.  There  waa  a  Judg- 
ment for  plalntifls,  and  defendant  Rodgera, 
by  his  guardian,  brings  error.     Reversed. 

On  Jannary  0,  1878,  at  Manhattan,  Kan., 
Alvln  S.  RodgeiB  was  married  to  Rebecca  B. 
Rodgers.  They  lived  together  as  tansband 
and  wife  until  1883,  their  home  being  In 
Clond  connty,  and  three  children  were  bom 
of  the  marriage.  On  or  about  April  16,  1883, 
Alvln  &  Rodgers  was  adjudged  Insane,  and 
was  committed  to  the  asylum  at  Tc^eka, 
where  he  remained  until  June  28,  1883,  when 
be  was  discharged  as  cored.  He  returned 
home,  but  stayed  only  a  few  days,  and  then 
left.  During  the  time  that  he  remained  In 
<31oud  county,  his  actions  were  unusual,  and 
afterwards  he  wrote  a  letter  from  Morgan- 
town  of  date  August  10,  1883,  strongly  Indic- 
ative of  Insanity.  In  It  he  declared  a  pur- 
I>ose  of  going  to  the  Indian  Territory.  He 
never  afterwards  returned  to  Cloud  county. 
He  owned  a  quarter  section  of  land,  which 
he  and  his  family  occupied  as  a  homestead, 
and  also  an  adjoining  40-acre  tract  At  some 
time  after  the  adjudication  of  insanity.  Ho- 
mer Kennett  was  appointed  as  guardian  of 
«ald  Alvln  S.  Rodgers.  Soon  after  Rodgers 
left  the  country,  the  father  of  Mrs.  Rodgers 
took  her  and  the  children  to  his  home,  in 
Ohio,  where  they  remained  about  three  years, 
until  his  deatb,  when  they  returned  to  Kan- 
-sas.  Kennett,  as  guardian,  let  and  leased 
the  land,  and,  imder  direction  of  the  probate 
■court,  applied  the  rents  to  the  support  of 
Mrs.  Rodgers  and  her  children,  and  about 
1889  be  let  the  premises  to  W.  S.  Oorsuch; 
'but  Mrs.  Rodgers  desiring  possession,  in  the 
fall  of  1890  she  was  permitted  to  build  a 
«maU  house  on  the  quarter  section,  into  which 
she  and  the  children  moved.  The  where- 
abouts of  Alvln  8.  Rodgers  from  1883  until 
1886  Is  not  disclosed  by  the  record,  but  from 
1880  his  home  seems  to  have  been  at  Wheel- 
ing, W.  Ya,,  where  he  was  regarded  and 
treated  as  entirely  sane,  being  employed  part 
of  the  time  In  a  naU  factory.  On  November 
12,  ISSS,  be  commenced  an  action  in  the  cir- 
cuit court  of  Ohio  connty,  W.  Va.,  to  obtain 
a  divorce  from  Rebecca  B.  Rodgers,  alleging 
that  she  had  abandoned  him  more  than  three 
years  before.  He  obtained  service  by  publi- 
oatlon  only  as  authorized  by  the  laws  of 
West  Virginia,  and  on  July  17,  1889,  he  was 
granted  a  divorce,  and  an  order  was  made 
purporting  to  bar  Rebecca  B.  Rodgers  of  all 


right,  title,  and  interest  in  and  to  the  es- 
tate, real  and  personal,  then  owned  or  there- 
after to  be  acquired  by  said  Alvln  8.  Rodg- 
ers. On  November  20,  1890,  this  action  was 
commoiced  by  Rebecca  B.  Rodgers  against 
Alvln  S.  Rodgers,  to  obtain  a  divorce  on  the 
ground  of  abandonment  for  more  tban  one 
year,  for  the  custody  of  the  children,  and  for 
alimony,  the  real  estate  being  specifically  de- 
scribed, and  praying  that  W.  8.  Gorsuch  be 
enjoined  from  interfering  with  her  occupancy 
of  said  land.  Service  was  made  by  publica- 
tion, and  on  Jannary  31,  1891,  the  cause  came 
on  for  hearing,  and  the  court  made  certain 
findings  of  fact,  stating,  among  other  things, 
that  Rodgers  had  been  adjudged  Insane  on 
April  16,  1883,  and  that  subsequently  said 
Homer  Kennett  had  been  app<dnted  as  his 
guardian;  and  thereupon  Kennett  was  per- 
mitted to  appear  for  hlms^f  as  representa- 
tive of  the  estate,  and  move  that  the  action 
be  dismissed  on  the  ground  of  such  Insanity, 
but  the  court  continued  the  case.  In  the 
meantime,  on  August  5,  1891,  Rebecca  R 
Rodgers  filed  in  the  probate  court  a  petition 
for  the  purpose  of  restoration  of  said  Alvin 
S.  Rodgers  to  his  rights  as  a  sane  man,  and 
the  bearing  was  set  for  August  28,  1891.  It 
does  not  appear  that  notice  of  any  kind  was 
given  to  Alvln  S.  Rodgers,  but  on  August 
26th  Kennett  appeared  as  his  guardian,  and 
on  his  request  the  case  was  continued  until 
September  6th,  at  which  time  It  was  again 
called,  Kennett  appearing  as  guardian  in  per- 
son and  by  Charles  N.  Peck,  his  attorney; 
and  the  court,  after  hearing  the  evidence,  ad- 
judged that  Alvin  S.  Rodgers  was  sane,  and 
that  he  had  been  so  ever  since  his  discbarge 
from  the  asylum,  June  28,  1883.  When  the 
case  was  again  called  for  trial  in  the  district 
court,  October  2,  1891,  the  record  shows  that 
the  defendants  appeared  by  Kennett,  Peck, 
and  Matson,  th^  attorneys,  and  the  de- 
fenses were  orally  interposed  that  Alvin  8. 
Rodgers  was  Insane,  and  also  that  he  had 
procured  a  divorce  in  West  Virginia.  The 
court  found  generally  in  favor  of  the  pdaintifl, ' 
granting  her  a  divorce,  awarding  her  the  cus- 
tody of  the  children,  and  granting  to  her  as 
alimony  the  north  half  of  the  quarter  section, 
and  granting  to  the  children  the  south  half 
thereof,  and  barring  tbem  from  claiming  any 
Interest  in  the  40-acre  tract  remaining  to  Al- 
vln S.  Rodgers.  Mrs.  Rodgers  knew  nothing 
of  the  West  Virginia  divorce  until  after  she 
had  commenced  this  action. 

Kennett,  Feck  &  Matson,  for  plalntHTs  in 
error.  J.  W.  Sheafor,  for  defendants  in  e^ 
ror. 

MARTIN,  O.  J.  (after  stating  the  facto). 
1.  We  deem  it  unnecessary  to  decide  wheth- 
er the  proceedings  of  the  probate  court  la 
August  and  September,  1891,  for  the  restora- 
tion of  Alvin  S.  Rodgers  to  his  rights  as  a 
sane  man,  were  valid  or  not  It  appears 
that,  during  his  residence  in  West  Virginia, 
be  was  always  regarded  as  sane^  and,  two 
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years  before  this  action  wa.a  brought,  be 
eommenced  proceedings  for  a  divorce,  and 
be  actually  obtained  a  decree  on  July  17, 
1888,  -wbich  was  set  up  in  his  behalf  as  a 
bar  to  the  present  action.  Under  the  clrcnin- 
stajices,  the  defenses  of  Insanity  and  a  prior 
divorce  are  Irreconcilable  with  each  other. 
It  Is  true  that  a  presumption  of  continued 
Insanity  arises  from  an  adjudication  there- 
of, but  this  Is  not  conclusive,  and  the  evi- 
dence of  the  sanity  of  Alvln  S.  Rodgers  ever 
since  1886  la  sufficient  to  overthrow  the  pre- 
sumption arising  from  the  adjudication  In 
1883.  An  adjudication  of  restoration  by  the 
probote  court  is  not  Indispensable,  bat  tbe 
presumption  of  continued  insanity  may  be 
overcome  by  other  evidence.  Water^npply 
Oo.  ▼.  Root,  56  Kan.  — ,  42  Pac.  715.  The 
desertloD  of  his  wife  and  children  by  Alvln 
8.  Rodgers  was  probably  a  manifestation  of 
Ms  mental  disorder,  and  therefore  originally 
•ot  a  cause  for  divorce;  but  certainly  he 
should  be  held  to  an  abandonment,  at  least, 
ftrom  the  date  that  he  commenced  his  di- 
vorce proceedings  at  Wheeling;  and  aban- 
donment for  one  year  is  a  sufficient  cause 
for  a  divorce  in  this  state. 

2.  As  a  divorce  against  a  ncmresldent  of 
this  state  may  be  obtained  on  service  by 
publication,  comity  requires  that  we  should 
give  full  faith  and  credit  to  decrees  of  the 
courts  of  sister  states  of  a  like  nature  when 
authorized  by  law.  In  such  cases  we  must 
treat  them  as  judicial  records,  and'  under 
the  protection  of  section  1  of  article  4  of  the 
constitution  of  the  United  States.  The  ques-  I 
tlon  of  jurisdiction,  however,  is  always  open 
to  Inquiry.  Under  the  laws  of  West  Vir- 
ginia Introduced  in  evidence,  as  well  as  our 
own,  the  status  of  married  persons  comes 
within  the  range  of  the  Judicial  power,  al- 
though the  parties  may  reside  in  difFerent-j- 
Btates.  But  It  win  not  be  claimed  that  the 
title  to  land  or  the  custody  of  children  in  one 
state  can  be  settled  by  the  decree  of  the 
courts  of  another;  and,  while  the  West  Vlr^. 
ginia  court  did  make  a  general  order  purport- 
ing to  bar  the  rights  of  the  wife  In  the  real 
and  personal  property  of  the  husband,  yet 
this  part  of  the  decree  could  have  no  extra- 
territorial- force  so  as  to  settle  the  title  of 
any  property  outside  of  that  state.  Mrs. 
Rodgero  had  acquired  a  homestead  interest 
In  the  land  upon  which  she  resided  with  her 
children,  and  this  could  not  be  divested  by 
the  decree  of  any  court  of  another  state. 
We  must  therefore  bold  that  the  district 
court  of  Cloud  county  had  Jurisdiction  over 
the  question  of  alimony  and  the  custody  of 
the  children,  notwithstanding  the  West  Vir- 
ginia divorce,  which  must  be  held  valid  to 
the  extent  of  dissolving  the  marriage  rela- 
tion. We  think  that  the  English  common- 
law  doctrine  that  alimony  is  an  Incident  only 
to  a  suit  for  divorce,  and  cannot  be  the  sub- 
ject of  an  Independent  action,  should  be  re- 
garded as  modified  in  this  state,  where  we 
recognize  the  validity  of  service  by  publlc»< 


tton  and  the  right  of  a  wife  to  sue  for  <I1- 
mony  alone.  The  defendant  is  often  entirely 
Ignorant  of  the  proceeding  for  divorce,  as  in 
this  case,  and  may  know  nothing  of  th« 
place  of  residence  of  the  plaintiff.  The  wife 
may  have  no  opportunity  of  setting  up  a 
claim  for  alimony,  nor  for  the  custody  of 
children;  and,  If  she  had  knowledge  of  the 
proceeding,  the  court  of  another  state 
would  lack  the  power  to  deal  effectually  with 
these  questions;  and  as  stated  by  the  su- 
preme court  of  Ohio  In  Oox  v.  C!oz,  19  Ohio 
St.  502,  512,  the  wife  may  be  still  regarded 
as  holding  that  relation  for  the  purpose  of 
enforcing  her  claim  to  alimony  and  the  cus- 
tody of  children.  We  think  our  position  in 
this  respect  Is  supported  by  principle  and 
upon  authority.  Oox  v.  Oox,  supra;  Cook  v. 
Oook,  56  Wis.  186t  14  N.  W.  33,  448,  and  cases 
cited. 

8.  It  was  error  for  the  court  to  give  by  Its 
decree  to  the  children  the  south  half  of  the 
quarter  section.  They  were  not  parties  to 
the  action.  Their  mother  brought  suit  for 
a  divorce,  for  alimony,  and  for  their  cus- 
tody; and  the  court  bad  a  right  to  award 
the  whole  quarter  section  to  her  as  alimony 
and  for  the  support  of  the  children,  and  it 
appears  that  the  south  half  was  intended 
to  be  given  for  their  support,  but  It  was 
error  to  attempt  to  vest  the  title  In  them. 
"No  one  Is  an  heir  to  the  Uvlng."  The  chll* 
dren  could  not  in  any  event  Inherit  any 
property  from  their  living  parents,  and  the 
court  had  no  authority  to  vest  the  title  In 
them. 

For  error  of  the  court  in  granting  to  Mrs. 
Rodgers  a  divorce,  and  thus  falling  to  recog- 
nize the  validity  of  the  West  Virginia  decree 
in  that  respect,  and  the  awarding  of  the 
south  half  of  the  quarter  section  to  the  chil- 
dren, the  judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion.  All  the  Jus- 
tices concurring. 


WALKER  V.  HOSACK. 
(Supreme  Court  of  Kansas     Feb.  8,  1896.) 
Rkferee— Findings. 
Where  9  ease  Is  aent  to  a  referee  to  find 
the  facts  and  the  law,  and  there  are  several  im- 
portant matters  in  controversy  between  the  par- 
ties, it  is  the  duty  of  the  referee  to  find  specifical- 
ly as  to  each  of  them,  so  that,  if  it  is  desired,  ex- 
ceptions may  be  properly  taken,  and  a  review 
had  thereon  by  the  court. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Wabaunsee 
county;    William  Thompson,  Judge. 

Action  by  O.  M.  Hoaack  against  O.  B. 
Walker.  There  was  judgment  for  plahidfl, 
and  defendant  brings  error.    Reversed. 

Vance  &  Campbell,  for  plaintUI  In  error. 
Waters  &  Waters,  for  defendant  In  error. 

JOHNSTON,  J.  a  M:.  Hosack  brought  ao 
action  against  O.  B.  Walker  to  recover  $2,- 
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033.79  upon  an  account  for  articles  and  mon- 
ey famished  and  aerrlces  performed.  In 
Walker's  answer  he  asked  for  Judgment 
against  Hosack  In  the  sum  of  $2,083.80  upon 
an  alleged  Indebtedness  embracing  numerous 
accounts  running  for  a  period  of  about  four 
years.  With  the  consent  of  the  parties  the 
case  was  referred  to  a  referee  with  directions 
to  make  findings  of  tact  and  of  law  upon 
the  Issues  joined.  A  trial  was  had  before 
the  referee,  after  which  he  made  a  report, 
finding  that  Walker  was  Indebted  to  Hosack 
upon  the  charges  against  him  In  the  sum  of 
$1,977.93,  and,  further,  that  Hosack  was  In- 
debted to  Walker  uxwn  the  charges  made 
against  him  in  the  sum  of  $607.61;  and  he 
furtlter  found  that  Hosack  was  entitled  to 
recover  the  difTerence  between  these  two 
sums,  to  wit,  $1,370.42.  A  motion  was  made 
by  Walker  to  refer  the  report  back  to  the 
referee  for  specific  findings  of  fact  on  the 
aeveral  Items  or  charges  in  Issue  between  the 
parties,  which  was  denied.  Tbe  motion 
should  have  been  sustained.  The  findings 
were  too  indefinite  and  general  to  admit  of 
an  intelligent  review  of  the  same  In  either 
the  district  or  supreme  court  Although  there 
were  quite  a  number  of  Important  matters  in 
controversy,  the  referee  failed  to  Indicate 
how  be  determined  any  of  them,  and.  Instead, 
made  a  lump  finding  of  the  balance  due  upon 
all  the  charges  made  by  each.  It  was  im- 
possible, therefore,  to  take  exceptions  on  the 
ground  that  there  was  a  want  of  testimony 
to  sustain  the  findings  of  the  referee,  or  to 
have  a  review  of  the  controlling  facts  In  the 
case.  In  such  a  case  it  lias  been  held  "that 
either  party  has  the  abscdute  legal  right  to 
have  such  a  presentation  of  the  controverted 
questions,  where  there  are  several  of  them, 
that  errors  can  be  assigned  with  reference 
to  each  one  of  them."  McMnllen  v.  Scher- 
merhom,  48  Kan.  739,  30  Pae.  188.  The 
ruling  of  the  cited  case  controls  the  disposi- 
tion of  the  present  case.  The  Judgment  will 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  All  the  Juctices  concur- 
ring. 


STATE  V.  KNBSS. 
(Supreme  Conrt  of  Kaosas.     Feb.  8,  1890.) 
CBiuiirAL  Law— Rbcobd  oh  Appeal,. 
The  testimony  taken  in  a  criminal  prose- 
«ation  does  not  become  a  part  of  the  record  un- 
less it  is  embodied  in  a  bill  of  exceptions;   and, 
where  the  record  does  not  contain  the  testimony, 
or  a  statement  of  what  it  tended  to  or  did  estab- 
lish, no  review  can  be  liad  of  the  mlings  of  the 
coort  in  charging  the  jury,  nor  can  the  sufficien- 
cy of  the  evidence  be  examined. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Phillips  county; 
<3.  Webb  Bertram,  Judge. 

L  A.  Kness  was  convicted  of  horse  stealing, 
and  appeals.    AfiOrmed. 

Mann  &  Redmond  and  H.  K.  Sharp,  for  aih 
pellant.  F.  B.  Dawes,  Atty.  Gen.,  and  W.  H. 
Pratt,  for  the  State. 


JOHNSTON,  J.  L  A.  Eness  appeals  from 
a  conviction  for  the  larceny  of  a  horse,  and 
insists  that  the  evidence  In  the  case  did  not 
warrant  the  instructions  of  fbe  trial  court 
nor  sustain  the  verdict  of  the  Jury.  Be  as- 
serts that  the  testimony  shows  that  the  ani- 
mal stolen  was  a  gelding,  and  that  proof  of 
the  larceny  of  a  gelding  does  not  support  the 
charge  of  the  larceny  of  a  horse.  He  insists 
that  the  court  failed  and  refused  to  make  this 
distinction  in  charging  the  Jury.  The  testi- 
mony is  not  preserved  in  a  bUl  of  exceptions, 
and,  without  It,  we  cannot  determine  the 
questions  raised  by  the  appellant  as  to  the 
charge  of  the  court,  nor  as  to  the  sufficiency 
of  the  evidence.  What  purports  to  be  a  ste- 
nographer's transcript  of  the  evidence  in  the 
case  Is  attached  to  the  record,  but  it  is  not 
referred  to  nor  included  In  the  bill  of  excep- 
tions. It  therefore  forms  no  part  of  the  rec- 
ord, and  cannot  be  considered  upon  this  ap- 
peal State  V.  McCSintock.  37  Kan.  40,  14 
Pac.  511;  State  v.  Allison,  44  Kan.  423,  24 
Pac.  964;  State  v.  TUney,  44  Kan.  581,  24 
Pac  946.  The  Judgment  of  the  district  court 
Will  be  afflimed.    All  the  Justices  concnninc. 


STATE  V.  PURTBLL  et  aL 

(Supreme  Court  of  Kansas.    Feb.  8,  1896.) 

Pkizk-Fightino — What  Constitutes. 

1.  Not  all  physical  contests  for  a  prise  or 
reward  are  panisbable,  under  the  statnte,  u 
prize-fights.  The  contest  must  be  a  figbt  snd 
there  mnst  be  an  intent  on  the  ^ort  of  the  con- 
testants to  do  viclence  to,  and  inflict  some  de- 
gree of  ix>dily  harm  on,  each  other. 

2.  In  a  prosecution  against  persona  charged 
with  prise-nghting,  it  is  not  necessary  to  sfaow 
tlint  the  prize  or  reward  was  to  be  gained  by 
one  from  the  other.  It  is  sufficient  if  they  en- 
gaged in  a  fight  for  a  prise,  and  the  fact  that  a 
prize  was  awarded  to  the  defeated  as  well  as  to 
the  successful  combatant  does  not  necessarily  pre- 
vent a  conviction. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Cherokee  coun- 
ty; A.  H.  ^ddmore.  Judge. 

Patrick  J.  Purtell  and  W.  B.  Johnson  were 
convicted  of  prize-fighting,  and  appeal  Be- 
▼ersed. 

W.  R  Cowley  and  John  A.  Hale,  for  ap- 
pellants.  F.  B.  Dawes,  Atty.  Gen.,  and  C^ 
A.  McNeill,  for  the  State. 

AXiLBN,  J.  The  defendants  were  convict- 
ed of  prize-fighting,  and  sentenced  to  con- 
finement In  the  penitentiary  for  one  year. 
From  tills  conviction  they  appeal  The  con- 
tention on  their  behalf  in  this  court  is  tliat 
the  trial  court  erred  In  its  definition  of  the 
term  "prize-fight"  as  contained  in  the  In- 
structions given  to  the  Jury.  The  portion  of 
the  Instructions  most  criticised  reads  as  fol- 
lows: "The  word  "prize-fight,*  as  used  in  the 
statute  of  this  state,  and  as  used  in  the  In- 
formation, is  used  in  its  ordinary  significa- 
tion, and  means  a  fight  or  physical  contest, 
between  two  piersons  tor  a  prize  or  reward; 
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and  It  Is  Immaterial  whether  snch  fight,  or 
physical  contest,  la  witnessed  by  many  or 
few  persons.  The  word  'prize,'  or  'reward,' 
as  used  In  the  lnf(n:matlon,  means  a  reward 
or  sum  of  money  to  be  gained  by  contest  or 
competition.  In  order  to  constitute  a  prize- 
fight onder  the  statnte  of  this  state,  there 
must  hare  been  an  expectation,  on  the  part 
of  the  persons  engaged  therein,  of  a  re- 
ward or  prize,  to  be  given  to  and  received  by 
snch  contestants,  or  the  successful  contest- 
ant; but  It  is  immaterial  whether  such  prize 
or  reward  Is  to  be  won  by  the  successful  con- 
testant from  the  other,  or  to  be  otherwise 
awarded.  But  the  guUt  of  each  defendant 
must  arise  from  the  joint  act,  fight,  or  per- 
sonal and  physical  contest  of  the  two  con- 
testantsi"  That  a  contest  took  place  between 
the  defendants  at  Sapp's  Opera  House,  In 
Galena,  at  the  time  charged,  is  admitted.  It 
Is  also  admitted  that  it  came  off  pursuant  to 
a  written  agreement  between  the  Galena 
Athletic  Clnb  on  one  part  and  the  defend- 
ants on  the  other,  under  which  the  defend- 
ants agreed  to  give  a  sparring  exhibition  of 
25  rounds  with  fire-ounce  gloves,  according 
to  the  Marquis  of  Queensbury  rules.  It  pro- 
vided for  a  referee,  with  power  to  continue 
the  contest  for  a  greater  number  of  rounds. 
For  this  exhibition  the  athletic  club  agreed 
to  pay  each  of  the  defendants  $50.  There 
was  no  substantial  controversy,  In  the  tes- 
timony offered  at  the  trial,  as  to  what  was 
done.  That  a  contest  tooli  place;  that  the 
parties  used  gloves  weighing  five  ounces 
each;  that  there  were  22  rounds  of  sparring 
with  such  gloves;  and  that  the  defendant 
Johnson  waa  knocked  down,  and,  falling  to 
get  op,  was  declared  beaten,— is  undisputed. 
The  claim  of  the  defendants,  at  the  trial  and 
In  this  court.  Is  that  this  was  a  lawful  ex- 
hibition; that  it  was  what  Is  fairly  and 
properly  termed  a  "sparring  or  boxing  match 
with  gloves,"  for  the  purpose  of  exhibiting 
the  skill,  strength,  and  agUlty  of  the  con- 
testants In  a  proper  and  lawful  contest; 
that  for  this  exhibition  the  parties  were  each 
paid  a  sum  of  money,  the  amount  of  which 
did  not  depend  on  the  result  of  the  contest; 
tliat  it  was  not  a  prize-fight,  within  the 
meaning  of  the  law,  because  it  was  not  for 
a  prize,  to  be  gained  only  through  success, 
nor  a  fight,  because  the  parties  were  en- 
tirely friendly,  and  free  from  the  purpose  to 
injure  each  other.  On  the  part  of  the  state 
It  is  Insisted  that  the  testimony  clearly  shows 
tliat  tills  was  an  ordinary  brutal  fight  for 
money,  and  of  the  kind  the  statute  was  de- 
signed to  prohibit;  that  the  evidence  shows, 
beyond  question,  that  the  parties  fought  till 
me  of  them  was  knocked  senseless;  and 
that  the  conviction  was  rightly  had. 

It  is  not  for  this  court  to  express  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  de- 
fendants under  the  testimony.  They  had  a 
right  to  liave  the  law  correctly  declared  to 
the  Jury.  Webster  defines  the  word  "prize- 
flSbt"  as  "a  contest  in  ifrhlch  the  combatants 


fight  for  a  reward  or  wager."  The  court 
Instructed  the  Jury  that  the  word  "prize- 
fight," as  used  In  the  statute,  means  a  fight 
or  physical  contest  between  two  parties  for 
a  prize  or  reward;  and  this  phrase,  "fight 
or  physical  contest,"  or  the  expression,  "fight 
or  contest,"  is  repeated  many  times  in  the 
Instructions.  By  this  the  court  gave  the 
Jury  to  understand  that  It  need  not  be  a 
fight,  but  that  a  physical  contest  for  a  prize 
or  reward  was  punishable  under  the  statute. 
This  is  not  the  law.  There  are  very  many 
physical  contests  which  are  not  only  not 
punishable,  but  altogether  permissible.  It 
was  conceded  that  the  defendants  engaged  In 
a  physical  contest.  It  was  eren  conceded 
that  they  engaged  in  a  boxing  match,  but  It 
was  not  admitted  that  they  fought  It  is  a 
fight,  only,  that  the  statute  reaches.  Wres- 
tling, fencing,  boxing,  and  numberless  other 
matches.  In  which  the  physical  powers  are 
employed  by  men  in  friendly  contests  with 
each  other,  are  not  punishable.  It  must 
be  a  fight  The  word  "fight"  implies  a  pur- 
pose to  use  violence  for  the  purpose  of  in- 
filcting  injury;  and  the  jury  alone  had  the 
right  to  determine  whether  the  defendants 
In  fact  engaged  In  a  fight,  or  merely  in  an 
innocent  contest,  with  no  purpose  to  inflict 
injury  on  each  other.  Whether  the  gloves 
used  were  such  as  rendered  it  improbable 
that  the  contestants  could  inflict  Injury  on 
each  other,  or  w«*e  put  on  as  a  mere  svib- 
terf  uge,  to  disguise  a  flght,  was  for  the  Jury 
to  determine.  State  v.  Bumham,  56  Yt  445; 
People  V.  Taylor  (Mich.)  56  N.  W.  27.  We 
think  that  part  of  the  instruction  with  ref- 
erence to  the  prize  or  reward  substantially 
correct,  and  tliat  it  makes  no  difference 
whether  the  prize  or  reward  is  to  be  won 
by  the  successful  contestant  from  the  other, 
or  to  lie  awarded  by  a  third  party.  Nor  do 
we  deem  It  indispensable  that  the  prize  or  re- 
ward should  be  given  to  the  successful  con- 
testant alone,  though  there  must  be  a  prize 
to  be  gained  by  the  contest  The  evil  de- 
signed to  be  remedied  by  the  statute  is  that 
class  of  bmtal  exhibitions  for  giving  which 
considerable  sums  of  money  were  paid,  and 
we  do  not  think  the  statute  can  be  evaded 
by  rewarding  the  unsuccessful  as  well  as 
the  successful  combatant  For  the  error  In 
the  Instructions,  the  judgment  must  be  re- 
versed, and  a  new  trial  awarded.  All  .the 
Justices  concurring. 


In  re  DYER,  Coontr  Attorney. 
(Supreme  Court  of  Kaveaa.    Feb.  8,  1896.) 

DSXTH  SbHTBNOB— EmOBOBMBNT. 

No  court  hat  the  power  to  fix  a  time  for 
the  execution  of  a  death  sentence  before  the 
goTemor  has  nam.id  a  day  for  carrying  it  into 
effect  when  he  refuses  to  issue  a  warrant  for 
that  purpose. 

(Syllabus  by  the  Court) 
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Appllcaftfon  of  A.  O.  Dyer,  eotmty  attorney 
of  Edwards  county,  for  a  writ  of  babeaa  cor- 
inis.    Denied. 

F.  Dnmont  Smith  and  A.  C.  Dyer,  for  petl- 
tlcmer.  F.  B.  Dawes,  Atty.  Oen.,  for  re- 
apondent. 

AliLBN,  J.  The  defendants,  Carl  Arnold 
and  WUUam  Harvey,  were  conricted  In  the 
district  court  of  Edwards  county,  on  the 
13th  of  November,  1894,  of  the  crime  of  mur- 
der In  the  first  degree.  The  coort  thereupon 
rendered  judgment  tha'  they  be  conv^ed 
by  the  sheriff  of  EJdwards  county  to  the  peni- 
tentiary, and  there  imprisoned  at  hard  lalwr 
until  the  governor  should  sign  an  order  for 
their  execution;  that,  upon  the  signina:  of 
Buch  order,  and  at  such  time  as  the  governor 
should  fix  in  the  warrant,  they  should  be 
taken  from  their  cells  to  some  place  within 
the  walls  of  the  penitentiary,  and  should, 
at  the  time  so  fixed  by  the  governor,  and  at 
said  place,  be  hung  by  the  neck  until  they 
were  dead.  In  pursuance  of  said  Judgment 
the  defendants  were  taken  to  the  penltenti- 
aty,  where. they  are  stiU  confined.  This  is 
an  application  by  the  county  attorney  of 
Edwards  county  to  have  the  defendants 
brought  before  this  court  and  a  time  fixed 
for  their  execution.  It  is  alleged  In  the  ap- 
plication that  the  governor  has  failed  and  re- 
fused to  order  the  execution  of  the  death 
sentence,  and  it  Is  claimed  that  it  is  the  duty 
of  this  court,  under  sections  270  and  271  of 
the  Criminal  Code,  to  cause  the  defendants 
to  be  brought  before  it,  and,  if  no  legal  rea- 
son exists  against  the  execution  of  the  sen- 
tence, to  Issue  a  warrant  commanding  the 
execution,  and  fixing  a  time  when  it  shall  be 
done.  Prior  to  1872  the  law  provided  that, 
whenever  a  convict  should  be  sentenced  to 
the  punishment  of  death,  the  court  should 
fix  the  day  on  wlilch  the  sent^ice  should  be 
executed,  not  less  than  four  nor  m<x'e  than 
eight  weeks  from  the  time  of  the  sentence, 
and  that  it  should  be  carried  into  effect  by 
the  sheriff  of  the  county.  In  that  year  an 
act  was  passed  amending  the  law.  Section 
259  of  the  Code  of  Criminal  Procedure,  as 
amended,  reads:  *^he  punishment  of  death 
prescribed  by  law  must  be  Inflicted  by  hang- 
ing by  the  neck  at  such  time  as  the  governor 
of  the  state  for  the  time  being  may  appoint 
not  less  than  one  year  from  the  time  of  con- 
viction." By  other  sections  the  governor  is 
authorized  to  issue  an  order,  directed  to  the 
warden  of  the  penitentiary,  to  be  executed 
by  him,  for  the  purpose  of  tiaving  the  death 
penalty  inflicted;  but  it  is  expressly  provided 
that  no  governor  shall  be  comi>elled  to  Issue 
any  such  order.  The  sections  of  the  statute 
under  which  it  is  claimed  the  court  has  au- 
thority to  cause  the  infliction  of  the  death 
penalty  were  contained  in  the  General  Stat- 
utes of  1868,  and  were  not  expressly  repeal- 
ed by  the  act  of  1872.  Tbey  read  as  fol- 
low«: 


"See.  27<).  Whenever  for  any  reason  any 
<!(mvlct  sentenced  to  the  punishment  of  death 
sliall  not  have  been  executed  pursuant  to 
such  sentMice,  and  the  same  shall  stand  In 
full  force^  the  supreme  court,  or  tbe  district 
court  of  the  county  in  which  the  conviction 
was  had,  on  the  application  of  the  prosecut- 
ing attorney,  shall  issue  a  writ  of  habeas 
corpus  to  bring  such  convict  before  the  court, 
or  if  he  be  at  large  a  warrant  for  his  ap- 
prehension may  lie  issued  by  such  court  or 
any  judge  thereof. 

"Sec.  271.  Upon  such  convict  being  brought 
before  the  court  they  shall  .proceed  to  in- 
quire into  the  facts,  and  if  no  legal  reasons 
exist  against  the  execution  of  such  sentence, 
such  court  shall  issue  a  warrant  to  the  sher- 
iff of  the  proper  county,  commanding  lilm 
to  do  execution  of  such  sentence  at  such 
time  as  shall  be  appointed  therein,  which 
shall  be  obeyed  by  the  stieriff  accordingly." 

The  contenti(»i  of  the  county  attorney  is 
that,  after  the  expiration  of  one  year,  If  the 
governor  refuses  to  issue  Us  warrant,  the 
court  may  proceed  to  order  execution  of  the 
sentence,  and  may  fix  a  time  for  catrylng 
it  into  effect;  that  the  other  sections  of  the 
statute  amended  by  the  act  of  1872  were 
expressly  repealed,  while  sections  270  and 
271  were  allovred  to  stand;  that  the  leglda- 
ture  evidently  considered  the  whole  subject, 
and  intended  to  leave  power  in  the  court  to 
carry  the  sentence  Into  execution.  It  would 
be  a  sufficient  answer  to  the  claim  of  tbe 
county  attorney  in  this  case  to  say  that,  by 
the  very  terms  of  the  Judgment  of  the  dis- 
trict court  of  EkJwards  county,  the  defend- 
ants were  directed  to  be  confined  in  the  peni- 
tentiary until  such  time  as  the  governor 
should  fix  by  his  warrant  for  their  execu- 
tion. We  are  not  willing,  however,  to  rest 
our  decision  on  the  form  of  the  Judgment 
We  are  clear  that,  under  the  law  as  it  now 
stands,  the  death  penalty  cannot  be  lawfully 
infiicted  tmtil  the  governor  shall  fix  tbe 
time  therefor,  and  issue  his  warrant  in  ac- 
cordance with  the  act  of  1872.  It  is  prolM- 
ble  tliat.  If  the  governor  should  so  fix  a  time 
for  the  execution  of  the  sentence,  and  issue 
his  warrant  to  the  warden  of  the  penitentiaiy 
for  that  purpose,  and  for  any  reason  It 
should  be  impracticable  for  the  warden  to 
obey  the  warrant  owing  to  the  escape  of 
the  prisoner,  or  other  sufficient  cause,  pro- 
ceedings might  be  had  under  these  aectlona, 
and  thus  it  may  be  that  they  still  have  some 
force,  and  were  therefcure  allowed  to  remahi 
unrepealed;  but  we  do  not  need,  nor  do  we 
now  undertake,  to  constme  these  sections 
further  than  is  necessary  for  the  disposition 
of  cases  like  this.  Until  the  governor  has 
appointed  a  day  for  the  execution  of  tbe 
death  sentence,  there  is  no  ground  for  Invok- 
ing the  Jurisdiction  of  tills  court  in  the  case. 
The  application  for  the  writ  is  denied.  AU 
the  Justices  concurring. 
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UNION  PAO.  BT.  CO.  t.  MOTZNHB.' 

(Conrt  of  Appeals  of  Kamsaa,  Northmi  Depart' 

ment.  W.  D.     Feb.  14, 1898.) 

m*H  8bT  BT  LoOOMOTiyBa— iNBTRCOTIOSi. 

In  an  action  against  a  raUway  company  for 
damages  alleged  to  have  been  caused  by  the  escape 
of  fire  from  itb. engine  through  the  negligence  of 
the  defendant  in  the  management  of  the  train, 
and  the  failure  to  employ  soitable  means  to  pre- 
vent the  escape  of  fire  from  the  en^ne,  it  is  error 
for  the  conrt  to  refuse  an  instraction  to  the  jury 
to  the  effect  that  a  iecovery  could  not  be  had  if 
the  engine  in  qnestion  was  of  an  approved  con- 
Btmction,  and  at  the  time  the  fire  was  alleged  to 
have  escaped  therefrom  was  in  good  condition, 
and  handled  in  a  competent,  carefnl,  and  tUllful 


(Syllabos  by  the  Conrt) 

E^rror  from  district  court  Bnafsell  connty; 
W.  O.  Eastman,  Judge. 

Action  by  John  Motzner  against  the  Uni6n 
Padflc  RaUway  Company.  Judgment  for 
plalntur.    Defendant  brings  error.    Beversed. 

A.  li.  wnilams,  N.  H.  Loomls,  and  R.  W. 
Blair,  for  plaintiff  In  error.  Sutton  &  DoHl- 
con  and  Gea  W.  Holland,  for  defendant  In 
error. 

CLABK,  J.  This  action  was  brought  by 
John  Motzner  against  the  Union  Pacific  Rail- 
way Company  to  recover  damages  alleged  to 
have  been  snstained  by  him  through  the  neg- 
ligent operation  of  the  defendant's  railroad. 
The  iiartlcular  negligence  complained  of  Is 
that  the  defendant,  while  running  one  of  its 
trains  on  its  road  in  Russell  county,  man- 
aged its  train  carelessly  and  negligently,  and' 
failed  to  employ  suitable  means  to  prevent 
the  escape  of  fire  from  the  engine  tliat  was 
used  in  running  the  train,  and  carelessly  and 
negligently  permitted  dead  and  dry  grass  and 
other  combustible  material  to  accumulate  and 
remain  on  its  right  of  way  and  land  near 
Its  railroad  track;  and  by  reason  of  said 
carelessness  and  negligence  fire  escaped  from 
the  engine,  and  ignited  the  said  dry  and  dead 
grass  and  other  combustible  material;  and 
by  reason  of  a  continuous  body  of  dry  grass 
and  other  combustible  material  the  fire  was 
communicated  to  plaintiff's  premises,  where 
it  destroyed  certain  property  belonging  to 
him.  Judgment  was  also  asked  for  a  rea- 
sonable attorney  fee  for  proeecuting  the  ac- 
tion. The  Jury  returned  a  general  verdict 
in  favor  of  the  plaintiff  for  |603.25  damages 
and  for  a  $150  attorney  fee.  The  Jury  also 
made  certain  special  findings  of  fact  as  re- 
quested by  the  parties  to  the  action.  The 
defendant  in  due  time  filed  its  motion  for 
judgment  in  Its  favor  upon  the  Special  find- 
ings and  for  a  new  trial,  both  of  which  were 
overruled  by  the  court,  and  judgment  enter- 
ed in  favor  of  the  plaintiff  for  $752.25  and 
costs  of  suit.  The  defendant  duly  excepted 
to  the  rulings  of  the  court  on  its  motion  for 
judgment  in  its  favor  upon  the  special  find- 
ings, and  on  its  motion  for  a  new  trial,  and 
to  tiie  rendition  of  the  judgment  in  favor  of 

1  Beliearing  denied. 
v.43i-.no.t)— 50 


plaJnUfl,  and  has  brought  the  case  to  this 
conrt  for  review. 

Under  the  statutes  of  this  state,  when  the 
plaintiff  has  established  the  fact  that  the  fire 
complained  of  resulted  from  the  operation  of 
the  lailroad,  a  prims  fade  case  of  negligence 
on  the  ixurt  of  the  laUway  company  is  also 
established.  The  railroad  company,  howev- 
er, insists  that  the  plaintifl  failed  to  estal>- 
lish  the  fact  that  the  flie  which  destroyed  Iiia 
property  was  caused  by  the  defendant  in  op- 
erating its  railroad.  The  evidence  on  this 
point  is  not  very  satisfactory,  yet,  as  there 
was  some  legal  evidoice  tending  to  establish 
that  fact,  and  the  trial  court  having  approved 
a  finding  of  the  jury  that  the  fira  which  burn- 
ed piaintUTs  property  was  set  by  a  locomotive 
being  operated  and  managed  by  the  defend- 
ant, ttds  court  iB  bound  by  such  finding.  The 
jury  returned  special  findings  of  fact  in  an- 
swer to  questions  submitted  by  the  defendant 
as  follows:  "(1)  Was  the  fire  which  burned 
plaintiff's  property  communicated  from  one 
of  defendant's  engines?"  "Tes."  "(2)  If  so, 
what  was  the  number  of  the  engine?"  "742." 
"(3)  Who  was  the  engineer?"  "Thomas 
Mills."  "(4)  Was  such  engineer  a  careful, 
competent  and  skillful  engineer?"  "Tes,  but 
not  careful."  "(5)  Was  such  engine,  at  the 
time  the  fire  was  alleged  to  have  escaped, 
handled  in  a  competent,  careful,  and  sklilfnl 
mannerr'  "No."  "(6)  Was  such  engine  of 
an  approved  pattern  and  approved  construc- 
tion?" "Yes."  "(7)  What  appliances  wero 
used  upon  such  engines  to  prevent  the  escape 
of  sparks?"  "An  extension  end."  "(8)  Was 
such  engine  supplied  with  approved  applian- 
ces to  prevent  the  escape  of  sparks?"  "Not 
fully."  "(9)  Was  such  engine  examined,  with 
reference  to  its  appliances  to  prevent  the  es- 
cape of  sparks,  immediately  before  it  start- 
ed out  on  the  trip  upon  which  the  fire  is  al- 
leged to  have  escaped?"  "Tes."  "(10)  Was 
such  engine  examined,  in  reference  to  its  ap- 
pliances to  prevent  the  escape  of  sparks,  im- 
mediately after  its  return  from  the  trip  on 
which  the  fire  is  alleged  to  have  escaped?" 
"Yea."  "(11)  Upon  the  several  examinations, 
in  what  condition  was  the  engine  found?" 
"Good."  "(12)  Was  not  the  netting  of  this 
engine  ash  pan  carefully  examined  by  a  com- 
petent inspector,  and  found  to  be  in  good 
condition,  immediately  before  it  started  out 
on  said  trip?"  "Yes."  "(13)  Was  not  the 
netting  in  the  extension  front  end  of  such 
engine  examined,  and  found  to  be  in  good 
condition,  by  a  competent  inspector,  Imme- 
diately before  starting  out  on  such  trip?" 
"Yes."  "(14)  Was  not  the  netting  of  said 
ash  pan  of  said  engine  carefully  examined  .by 
a  competent  inspector,  and  found  to  be  In 
good  condition,  immediately  after  such  trip?" 
"Yes."  "(15)  Was  not  the  netting  on  the  ex- 
tension front  end  and  ash  pan  of  such  engine 
carefully  examined  by  a  competent  inspector, 
and  found  to  be  In  good  condition,  immedi- 
ately after  returning  from  such  trip?"  "No." 
"dS)  Would  a  wire  screen  over  the  front 
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damper  of  the  ash  pan  bare  laterf  erai  wttb 
the  draught  necessaiyto  make«team?*  '"Ma." 
The  evideoce  aB  tends  to  ahaw  tbat  the  en- 
gine -was  la  coal  oondiUea,  aad  anppllad 
with  approved  apiAaaees  te  pnereBt  the  «a- 
oape  of  spairkB,  aad  that,  wkea  ju  Bogtat  la 
BO  BuppUad,  it  Is  bopoHlble,  tmea  tay  icarafU 
maoagement,  to  abaehitdy  prevent  their  «b- 
cape;  yet  the  Jury,  h7  BnOlkkg  Ne.  S,  amy 
that  the  eagiae  was  deSsctlre  la  not  being 
folly  auppUed  with  apprvved  apipUanoea, 
while  in  th^r  answers  to  mptidai.  Intecroga- 
toiies  9,  10,  and  U  ttwy  eleaily  centxmdlct 
■that  finding.  The  assiatant  oafHtlntendeBt  «f 
:motl<ire  power  and  BAcblnary  ■at  tbe  Union 
Padflc  ayatem,  «!  many  yeaia'  'expertenee  in 
'Bach  mattera,  testiOed  that  a' screen  da«i^;wr 
In  the  frant  end  of  the  aA  paa  of  the  engine 
would  have  been  no  proteeUoa  agalast  the 
ieacq>e  of  fire,  as  no  fire  eoald  'taaas  asoiqpad 
ithrou^  that  opening  irtien  ttte  train  was 
rnnning  with  the  wind;  and  the  foreaan  af 
tiie  tonndhoase  at  Jvmctlan  Olty,  who  had 
been  a  locomatlye  englaaer  for  ntae  yearn,  to 
answering  the  -qneatton  •■  ito  what  would  4>e 
the  effect  upon  the  practleal  worklnga  of  an 
.engine  tf  It  waa  supplied  witti  a  natthag 
damper  on  the  front  end  of  tta  ash  pan,  tea- 
ttfled  tbad  the  elEeet  weald  be  bad,  aasigalng 
aa  a  naaan  ttiereforlliai,  'iu  a  nattiag  damp- 
<er  on  the  front  end  of  the  aah  pan  would  be 
almoat  nnder,  and  «.  <Qttle  badi  of,  the  seoaa- 
Irlc,  more  or  leaa  oU  wonM  <4tip  from  the  «c- 
■eevtrie,  and  thfe,  with  tbe  dust  that  wotUd 
aecomalate,  woidd  dog  the  nattlng,  auUntng 
It  Impossible  to  g«t  a  drao^t  safBdeat  «o 
malce  steam."  ThlB  teatdmemy  waa  uneen- 
tradlcted,  yet  the  }ary  'qpeoiaMy  found,  in 
answer  to  qoeatiana  'snbnitted  by  the  ptaln- 
tlff,  that  a  aoreen  hamper  In  the  front  end  of 
the  ash  pan  would  hare  aflgcded  better  pro- 
tection against  the  'escape  of  fire,  anid  that 
anch  applianoe  would  not  have  tarterfiered 
with  the  draught  necessary  to  make  steam. 
The  inspector  testified  that  after  the  engine 
returned  from  the  trip  on  wMch  the  fire  was 
alleged  to  have  escaped  be  examined  the  net- 
ting in  the  extension  front  end  of  the  «n- 
glne  by  Inserting  a  U^  at  the  end  of  a  long 
rod,  through  an  opening  ei^t  inches  bi  di- 
ameter In  the  side  of  the  extension,  and  tbat 
by  so  doing  he  could  and  did  aee  its  exact 
condition;  that  It  was  In  good  order;  and 
that  it  required  about  a  half  hour's  time  to 
make  sudi  an  examination.  This  evidenoe  was 
undisputed,  yet  the  Jury,  by  special  finding 
No.  13.  say  that  no  careful  examination  was 
made  at  the  time.  The  Jury  foxmd.  In  an- 
swer to  questions  submitted  by  the  plaiiittff 
below,  as  follows:  "(2)  Was  the  right  of 
way  of  the  defendant,  at  the  place  whose 
the  fire  started,  clear  of  dry  and  dead 
leaves  and  grass  liable  to  be  ignited  by  sparks 
or  cinders  from  its  engine?"  "Yes."  "(8) 
Did  the  fire  which  Injurad  the  plaintiff  orig- 
inate on  the  defendant's  right  of  way?" 
"Yes."  "(4)  Did  the  defendant  careleady 
and  negligently  allow  dead  and  dry  aad  com- 


bnstffale  graas  and  weeds  to  acenmniate  on 
Ua  right  of  way,  liable  to  be  ignited  by 
sparks  aa4  clndersfipm  defaadSAt'a  engines?" 
"Yes."  "(5)  Bad  the  defendant  ke»t  his  right 
of  way  clear  of  dead  and  dry  and  combustible 
materia),  giasf^  and  weeds,  would  the  fire 
that  deatroyed  plaindff'a  progperty  have  been 
atartedr*  "No."  It  wQl  be  ebaerred  that 
these  findings  are  likewise  conflicting.  The 
Jury  also  found  that  the  engine  was  not  han- 
dled in  a  comiietsnt,  'Careful.and  ddllfui  man- 
ner at  tbe  time  the  fire  was  alleged  to  have 
escaped.  There  is  notliing  either  in  tbe  find- 
iass  or  in  the  avldreBo^  to  Indicate  In  what 
manner  the  employfie  of  the  road  wene  neg- 
ligent in  the  hiiTirtHitg  of  gne  angtee;  nor  is 
Hum  eagtUBt  I»  the  MeonI,  arride  foMa  tbe 
findings  of  the  Jury,  tendiitg  Ib  aay  wanntr 
to  dlscoedit  the  tef^iimn»j  of  tbe  tweiiwcr  and 
fireiaaB  ttet  the  «n|;tae  waa  properly  maa- 
AflBd;  »or  d*  cooaawl  flor  •the  4tfeada«t  In 
error  offer  a^y  8«gge8ti»n  as  to  what  was 
done  or  could  have  been  4pne  by  those  in 
charge  of  the  tiaia.  or  aa  to  ^hat  they  failed 
to  do  which  they  should  have  done,  from 
which  negligence  might,  under  the  evidence, 
reasonably  be  imputed  to  theni,  except  that 
there  was  no  showing  aa  to  the  particular 
ktod  of  fuel  that  waa  used,  or  that  it  was 
not  ne^Hgenee  to  run  the  tncin  at  'a  speed  of 
from  '25  to  30  mfles  as  hour.  Tliere  is  so 
evidence  tbat  any  other  fires  were  set  by 
this  engine,  or  'Oiat  any  other  fires  -were  erer 
caused  by  aqy  eqglne  when  managed  by 
those  in  diarge  of  this  train.  No  witness 
testified  that  he  knew  of  any  fire  ever  having 
escaped  from  llils  engine,  either  on  tills  or 
anj-  other  occasion.  While  tbe  evidence 
sbowK  that  tbe  engine  used  on  tlds  occasloa 
emitted  a  great  volume  of  smoke,  there  was 
no  direct  evidence  tlmt  any  fire  escaped,,  and 
tho  engineer  testified  that  the  unusualamount 
of  smoke  escaping  from  the  engine  was  prob- 
ably caused  by  the  fireman  throwing  in  coal 
or  poking  tbe  fire.  The  uncontradicted  evi- 
dence is  that  no  more  fire  or  sparks  couM 
be  forced  from  the  engine  during  that  op- 
eration than  would  ordinarily  escape  when 
the  fireman  was  not  so  engaged.  In  view  of 
the  fact  that  the  'iwy  made  Inconsistent  find- 
ings as  to  the  condition  of  the  engine  and  its 
appliances,  and  alao  aa  to  the  condUtlan  of 
the  right  of  way,  we  tSdnk  it  Is  fair  to  pre- 
sume that  tiiey  did  not  duly  condder  the 
evidence  submitted  by  the  defendant  tending 
to  rebut  tbe  statutory  presmnption  of  ne^ 
gence  in  the  management  of  the  train. 

Among  other  instructions  which  the  de- 
fendant requested  tSie  court  to  give  to  the  3  n- 
ry  is  the  following:  "The  Jury  are  Instmct- 
ed  thact  the  defendant  railway  company  is 
not  liable  for  fire  oecasioned  by  sparks  when 
the  engine  Is  of  an  approved  construction, 
and  in  good  condition,  and  handled  by  a  com- 
petent, careful,  and  skillful  engineer,  and  tt 
the  time  the  alleged  fire  escaped  the  engine 
was  liandled  in  a  competent,  careful,  and 
skillful  manner."    The  ooort  retnaad  te  give 
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this  ivmtnetlan,  and  an  exceptkn  waa  duly 
■aved  to  tLe  rciiing  of  the  oovrt  We  thlak 
the  court  ened  in  thia  ruling.  It  moat  be 
bom«  In  mind  that  the  petition  in  tiila  caaa 
doea  not  aUege  generallr  that  the  Injarlea 
complained  of  wace  caoaed  by  the  defendant 
"in  the  operation  of  its  railroad."  Under 
aucfa  a  general  aHegatlcHi  and  proof  tn  anp- 
port  thereof,  it  wosM  probably  be  nceeaaary, 
under  the  det;laiona  of  onr  anpteme  court,  for 
the  defendant  to  ahow  tlutt  it  waa  not  negli- 
gent in  permttting  combuatlble  material  ta 
accumulate  oa  Ita  right  of  way,  liable  to  be 
ignited  by  fire  aeeMenttily  eacaptaig  from  a 
paaafng  engiaeL  Under  the  petition  in  tUm 
case  the  plaintiff  ceold  only  reeorer  for  btf- 
Juries  reanlting  fnnn  a  Are  negligently  caoaed 
by  the  defoidaat-  atther  in  fibe  managemenit 
ot  the  train  or  by  failxne  to  employ  soitaMa 
meona  to  prevent  the  escape  of  fire  from  the 
engine^  Ballroad  Oo.  t.  Ayera  (Kan.  Sup.)  42 
Pac.  722.  Tbtt  court  virtually  inatmcted  Hie 
Jury  to  And  for  the  pOatntiir  if  they  abei^d 
ftnd  and  beUera  from  tiie  avldance  that  flm 
escaped  from  the  engine 'throagta  no  fault  of 
the  deCoidajat.  or  those  In  cfiarge  of  the 
tnin,  and  ignited  eombuatibla  material  wiilch 
the  defendant  had  carelaesly  and  negligently 
allowed  to  aeenmnlate  and  remain  on  the 
right  of  way,  liable  to  be  ao  ignited.  This 
Inatmctloa  la  cleai4y  erroneona.  There  la 
nothing  in  the  flndlnga  or  evidence  to  indi- 
cate whathar  the  flre  waa  purely  accidental 
or  whether  it  waa  caused  by  the  negligence 
of  the  4ef  endant,  either  in  the  ^  of  a  de- 
feetlTe  engine  or  Its  appllancea  or  in  the  man- 
agement of  the  tialn,  as  alleged  in  the  peti- 
tion; and,  far  aught  that  arpeara  In  the  rec- 
ord, the  Jury  may  have  based  their  general 
verdict  solely  uiwn  the  defendant's  negli- 
gence in  the  care  of  ita  right  of  way;  and  un- 
der their  finding  that  the  defendant  was  neg- 
ligent in  this  respect,  they  would  have  been 
Justlfled,  under  thia  ioatructtoi,  in  returning 
a  general  verdict  In  favor  of  the  plaintiff  for 
damagea  aaatalMed  by  him  aa  a  resSlt'  of  flm 
escaping  from  the  engine  through  no  fault  ot 
the  defendant  The  evidence  in  support  of 
plalntUTa  dalm  for  damages  la  unaatisfao- 
tory,  particularly  so  with  reference  to  the 
value  of  the  pasture,  the  straw,  and  some  of 
the  itema  of  household  fnndture  and  wearing 
appareL  It  also  might  be  said  that  the  oonnt 
erred  in  some  of  its  Instructlona  to  the  Jury 
other  than  the  one  pointed  out,  yet  these  er- 
rora  are  not  aufflcient  in  and  of  themselves 
to  require  a  reveraat  of  the  Judinnent.  The 
Jury  have  passed  xrpon  the  weight  of  the  evi- 
dence, and  no  proper  exceptlona  have  been 
saved  ta  tite  general  instroctions  of  the  court; 
sttll  we  tUnk  it  la  proper  to  take  these  mat- 
ters Into  consideration  in  passing  upon  the 
other  assignments  of  error,  evea  though  the 
court  might  otherwise  be  in  doubt  as  to 
whether  or  not  the  Judgment  should  be  dis- 
turbed. 

After  a  fruitless  attempt  to  harmonlae  the 
rarious  conflicting  findings  of  the  Jury,  and 
to  place  Boch  a  conatmction  thereon  aa  would 


wemnt  as  In  saying  that  they  are  eonslst- 
cnt  with  the  general  verdict,  and  ta  view  of 
the  errors  of  the  court  both  tn  giving  and 
refusing  InErtnictlons,  as  indicated  herein,  and 
its  error  In  the  admlaalon  and  rejection  of 
evidence  offered,  not  herein  particalarly  point- 
ed out,  as  they  will  probably  not  occur  upon 
a  retrial  of  the  caae,  we  can  reach  no  other 
condUBlon  than  that  another  Jury  ahoald  pasa 
i9on  the  matters  of  fact  in  cootroveny  be- 
tween the  partiea,  and  the  Judgment  will 
theieeoie  be  revo-sed,  and  a  new  ttial  award- 
ed.   AH  the  Judges  concunisg. 


WATSON  et  al.v.  BBCKJB'iT. 
(Ooort  of  AppeoU  of  Kanwa,  Southern  Xtegutr 
ment.  W.  D.     Feh.  B,  1896.) 
BAi.B^CoaazxccTMH  or  W4.s1u.NTr. 
A  warranty  given  bythe  Sultaa  Cart  Com- 
pany reads  aa  follows:     "We  warrant  all  of  our 
work  to  be  of  good  material,  aed  made  in  worlc- 
■BsnKka  manaar.     la  case  orealtage  Aali  occur 
withi^  poa  7«a>,  br  rea*oB  of  defective  materiaV 
we  wil]  replace  all  broken  parts  tree  of  charge 
but  the  agent  must  be  cautious  and  use  his  judg- 
aumt  in  <£•  aoattei.     We  trill  n«t  make  good  any 
brealwce,->«nly  aacb  tl^at  kt  detective.'^    Sela, 
that  tlaa  warranty  should  be  conatmed  aa  a  war- 
ranty of  each  cart,  and  every  part  thereof,  as  to 
workmansbip  and  material,  for  tiie  period  of  one 
year,  with  the  yrivileg<>  of  having  any  defective 
part  ar  east  nqdaced  iv*e  of  ooat  during  said 
period. 
(Syllabus  b;  the  Court) 

Slrtor  from  district  court.  Rice  county. 

Action  by  J.  R.  Wataon  and  others,  cofaxtr 
neiis  as  the  Soltas  G*ri  Company,  against  0. 
K.  Beckett  From  a  Judgment  Cm  plalBtUXs^ 
they  bring  erttor-    Reversed. 

Samuel  Jones  and  V.  P.  Oreen,  for  plaintlfla 
tn  error.     C  P.  Foley,  tor  defendant  In  error. 

GOliB,  J.  This  was  an  action  brought  In 
the  district  court  of  Eice  county  by  the  Sul- 
tan Cart  Company,  a  copartnership,  to  re- 
cover the  balance  due  upon  an  account  for 
certain  carts  sold  to  the  defendant  in  error, 
who  set  up  in  his  answer  certain  damages  al- 
leged to  have  been  sustained  by  reason  of  the 
failure  of  a  certain  warranty  given  with  the 
goods  purchased  by  him.  The  Jury  rendered 
a  verdict  for  plaintiffs  in  error,  but  for  a 
much  less  amount  tlian  that  which  was 
claimed,  allowing  the  defendant  a  large  sum 
for  damages.  From  a  Judgment  upon  such 
verdict  the  Sultan  Cart  Company  brings  the 
caae  here  for  review. 

The  record  discloses  that  on  October,  1888, 
the  Sultan  Cart  Company,  through  its  agent, 
sold  to  C.  K.  Beckett  a  car  load  of  carts, 
which  were  to  be  shipped  from  White  Pigeon, 
Idt^,  to  San  Job6,  CaL,  and  there  sold  upon 
the  market.  Accompanying  the  contract  of 
sale  waa  a  written  warranty,  which  reads  as 
follows:  "We  warrant  all  of  our  work  to  be 
of  good  material,  and  made  in  workmanlike 
manner.  In  case  breakage  stiall  occur  with- 
in one  year,  by  reason  of  defective  material,  C 
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we  will  replace  all  broken  parts  free  of 
charge,  but  the  agent  must  be  cautious  and 
use  bis  Judgment  In  tbe  matter.  We  will 
not  make  good  any  breakage,— only  sucb  that 
is  defective  "  No  question  Is  raised  in  tliis 
case  as  to  tbe  delivery  of  tbe  carts,  or  as  to 
the  balance  unpaid  upon  tbe  account;  but, 
in  bis  answer,  tbe  defendant  sets  up,  in  sev- 
eral distinct  counts,  various  claims  for  dam- 
ages alleged  to  have  been  sustained  by  the 
failure  of  tbe  above  warranty.  It  was  the 
theory  of  tbe  defendant  in  error,  and  also  of 
tbe  trial  court,  that  tbe  warranty  in  question 
was  a  general  and  continuing  warranty  with 
ref^ard  to  workmanship  and  material,  and  a 
further  warranty,  limited  to  the  space  of  one 
year,  as  to  repairs  made  necessary  by  break- 
age occurring  without  fault  of  tbe  purchaser. 
The  contention  of  the  plaintiffs  In  error  is 
that  tbe  warranty  of  workmanship  and  mate- 
rial is  limited  by  the  latter  clause  thereof  to 
one  year,  within  which  time  the  plaintiffs  in 
error  would  replace  all  broken  parts,  where 
the  breakage  was  caused  by  reason  of  a  de- 
fect In  material  or  workmanship;  that  the 
measure  of  damages  for  the  failure  of  said 
warranty  would  be  the  cost  of  placing  any 
defective  cart  in  such  condition  that  it  would 
answ^  tbe  warranty,  in  case  plaintiffs  in 
error  refused  so  to  do.  (julte  a  number  of 
errors  have  been  assigned  in  this  case,  but 
our  view  is  that  all  which  are  of  importance 
may  be  considered  In  the  determination  of 
tbe  question  as  to  whether  the  trial  court 
correctly  construed  tbe  warranty  in  question. 
We  are  clearly  of  tbe  opinion  tbat  the  trial 
court  committed  error  in  this  regard.  The 
■warranty  In  question  must  be  construed  to 
be  one  of  material  and  workmanship,  and  con- 
taining an  agreement  to  make  good  any  de- 
fective cart,  or  part  thereof,  for  a  period  of 
one  year.  Tbe  first  portion  of  the  warranty 
is  to  the  effect  that  the  carts  in  question  are 
to  be  of  good  material,  and  made  in  workman- 
like manner.  A  failure  of  this  portion  of  the 
warranty,  then,  must  arise  either  from  de- 
fective material  or  worlunanshlp.  A  defect 
in  material  or  workmanship  is  either  patent 
or  latent.  If  patent  in  the  carts  sold,  then, 
under  the  warranty,  tbe  defendant  in  error 
was  not  compelled  to  accept  the  same,  but 
could  insist  that  any  part  showing  the  de- 
fective material  or  workmanship  should  he 
replaced  with  v  similar  part  of  good  work- 
manship and  material.  If  tbe  defective  ma- 
terial or  workmanship  entered  into  the  whole 
cart,  or  into  a  number' of  carts  as  a  whole, 
then  he  could  insist  on  the  defective  cart  or 
carts  being  replaced  with  those  which  comply 
with  tbe  warranty.  The  latter  part  of  the 
warranty  recognize4  the  fact  tbat  there  might 
be  latent  as  well  as  patent  defects  in  the 
carts  in  question,  and  that  If  there  were  such 
latent  defect,  it  would  become  patent  when 
tbe  defective  part  broke;  and,  under  the  war- 
ranty, sucb  part  was  then  to  be  replaced,  if 
said  breakage  occurred  within  one  year. 
Igain,  when  a  bi/ealcage  occurred  in  any 


pArt  of  a  cart,  it  was  for' one  of  two  rea-ons: 
Either,  first,  on  account  of  defective  material 
or  workmanship;  or,  second,  from  a  misuse 
of  the  cart  or  tbe  part  so  breaking,  for  which 
neither  the  workmanship  nor  material  were 
blamable.  Now,  under  this  warranty,  if  the 
breakage  occurre.1  for  tbe  first  of  these  rea- 
sons, within  tbe  i)ei;iod  prescribed  in  tbe  war- 
ranty, tbe  defendant  in  error  was  to  be  made 
whole;  if  for  tbe  latter  reason,  tbe  person  w 
cansing  the  breakage  was  tbe  loser.  This  in- 
terpretation of  the  warranty  gives  full  force 
and  effect  to  every  part  thereof,  and  is  in 
harmony  with  tbe  decisions  of  our  supreme 
court  in  cases  decided  by  it  where  warranties 
somewhat  akin  to  this  have  Iieen  in  question. 
Raynor  v.  Bryant,  43  Kan.  492,  23  Pac.  OQl. 
Under  this  warranty,  plaintiffs  li  error 
should  have  been  given  tbe  opportunity  to 
replace  any  of  the  carts  sold  to  defendant  in 
error,  or  any  parts  thereof,  which  were  de- 
fective in  workmanship  or  material;  and  in 
case  plaintiffs  in  error  had  refused  to  replace 
any  defective  cart,  or  pert  thereof,  upon  de- 
mand, then  the  measure  of  damages  of  de- 
fendant in  error  would  be  the  necessary  cost 
Incurred  to  make  the  article  fulfill  the  war- 
ranty. The  construction  given  to  this  war- 
ranty by  tbe  trial  court  entered  into  the  char- 
acter of  testimony  admitted,  tbe  instructloiis 
to  the  lury,  and  the  overruling  of  the  moUoD 
(or  a  new  trial.  We  therefore  consider  It  un- 
necessary to  review  the  errors  relating  to 
each  specific  branch  of  tbe  trial,  as  they  are 
such  as  will  not  occur  upon  a  retrial  of  tbe 
casa  The  Judgment  of  tbe  district  conrt  is 
reversed,  and  tbe  cause  remanded  for  a  new 
trial    AU  the  Justices  concurring. 


ATCHISON,  T.  &  S.  F.  B.  CO.  v.  McPAB- 

LAND. 
(Conrt  of  Appeals  of  EJmsas,  Northern  Depart- 
ment B.  D.    Jan.  9,  1896.) 
RaILBOAD  CoMPANtSS — Cbossiso  Accidcst— Pbi- 
BUMPTIOSS  OP  NbOUOBNCB  ASD  CoXTKlBO- 
TORT  NbOLISBNCE — CaPACITT. 

1.  Negligence  on  the  part  of  the  operatives  of 
a  railroad  train  cannot  be  presumed  from  the  mere 
fact  that  a  persoiiaJ  injury  was  caosed  b;  sndi 
train  to  one  to  whom  the  i-^ilroad  company  owed 
no  contract  duty  To  justify  a  verdict  for  dam- 
ages against  a  railroad  company  on  accoant  of 
such  injury,  negligence  must  be  at&rmatiyely 
proven. 

2.  Proof  of  iiPKli^nce  need  not  be  made  by 
direct  and  positive  evidence,  and  may  be  inferred 
from  other  facts  wtiicb  are  proven  in  the  caw. 
when  such  inference  is  a  reasonable  and  natural 
one  to  be  made.  But  presmnptions  of  neslisence 
cannot  be  based  upon  mere  theories,  nor  be  simply 
dedactions  from  other  presumptions. 

3.  It  cannot  be  held,  as  a  necessary  legal  con- 
clusion from  the  fact*  and  drcomstanceR  of  this 
case,  that  the  patents  of  a  diild  22  montlis  old 
were  guilty  of  eontribntory  negligence  in  not  keef^ 
ing  such  constant  watch  and  care  over  it  as  would 
have  prevented  it  from  ^tting  in  the  way  of 
danger  from  a  passinic  tram  of  cara  on  a  railroad 
running  ii-  cios<'  proximity  to  their  residence;  and 
the  question  of  contributor  negligence  was  prop- 
erly submitted  to  the  jury  for  their  determinatioD, 

1  under  the  instmrtions  of  the  court. 
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4.  Where  the  plaintiff  goes  in  the  eapadtjr  of 
administnitor  of  tlie  estate  of  a  deceased  person, 
and  the  petition  alleges  that  he  was  daly  appoint- 
ed as  Boch  administrator  by  the  probate  court  of 
the  county  In  which  the  action  was  bronght,  and 
qualified  as  sndx,  and  the  answer  consists  only  of 
an  unTerified  general  denial,  the  legal  capadty  of 
the  plaintiff  tu  bring  the  action  is  conclusively  ad- 
mitted Iqr  the  pleading,  and  the  defendant  cannot, 
opon  the  trial,  qoestioo  the  validity  of  the  plain- 
tiff's appointment 
'Syllabus  b.r  the  Court) 

Error  from  district  coort,  Douglas  coonty; 
A.  W.  Benson,  Judge. 

Action  by  Thomas  McFarland,  adminis- 
trator of  Oden  Toyne,  deceased,  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Action  brought  by  the  defendant  in  error, 
as  the  administrator  of  the  estate  <tf  Oden 
Toyne,  deceased,  to  recover  damages  for  the 
death  of  his  intestate,  which  was  alleged  to 
have  been  caused  by  the  negligence  of  the 
plaintur  in  error  In  the  operation  of  its 
trains.  The  accident  occurred  August  4, 
1888,  about  five  miles  east  of  the  dty  of 
Lawrence,  at  a  public  road  crossing,  the. 
railroad  running  east  and  west,  and  the  pub- 
lic highway  north  and  south.  The  deceased 
was  a  child  22  months  old,  residing  with  its 
parents  on  a  farm,  the  house  being  unln- 
cloeed,  and  situated  about  200  feet  north  and 
50  feet  west  from  the  crossing.  No  one  saw 
the  child  at  or  near  the  crossing  until  after 
be  had  been  struck  by  a  passing  train,  nor 
was  there  any  direct  evidence  aa  to  how  the 
accident  occurred.  A  short  time,  probably 
about  15  minutes,  before  the  train  passed, 
the  child,  with  his  twin  broths-,  was  play- 
ing near  the  house,  and  this  was  the  last 
known  of  his  whereabouts  until  after  he 
was  injured.  Within  a  few  minutes  after 
the  passing  of  the  train,  the  two  children 
were  found  lying  from  3  to  6  feet  apart,  18  to 
20  feet  north  of  the  railroad  track,  and  on 
the  east  side  of  the  public  highway.  Both 
children  were  seriously  injured,  Oden  dying 
within  a  few  hours  after  he  was  hurt.  The 
passing  train  was  a  passenger,  going  east  be- 
tween 4  and  6  o'clock  in  the  afternoon.  The 
external  injuries  shown  upon  the  body  of 
the  deceased  consisted  of  a  cut  over  the  right 
eye,  a  fracture  of  the  left  arm,  and  a  fracture 
and  dislocation  of  the  left  hip,  the  Injury 
on  the  head  being  the  probable  cause  of 
death.  The  other  child  received  somewhat 
similar  Injuries  ui>on  the  head,  and  bad  a 
fracture  of  the  right  thigh.  The  Jury  re- 
turned a  general  verdict  for  the  plaintiff  for 
$1,000,  and  made  special  findings  of  facts, 
among  which  were  the  following:  "(14)  Did 
any  person  or  persons  see  Oden  Toyne  or  his 
twin  brother  at  the  place  where  the  accident 
occurred,  at  or  shortly  before  it  happened? 
and,  if  so,  state  who  it  was  that  saw  them. 
Answer:  No."  "(16)  Was  not  the  whistle 
sounded  for  the  road  crossing,  by  the  en- 
gineer, where  the  accident  occurred,  as  the 
train  approached  it  at  that  time?   Answer: 


No.  (17)  Was  not  the  beQ  of  the  engina. 
rung  as  the  train  approached  the  crossing  at 
that  time?  Answer:  Yes.  (18)  Was  not  the 
whistle  of  the  engine  of  that  train  sounded 
at  an  audible  distance  from  the  crossing 
where  the  accident  occurred,  as  the  train 
approached  it?  Answer:  Yes.  (19)  Was  not 
the  engineer  upon  his  seat  in  the  cab  of  the 
engine  looking  ahead  along  the  railroad  track 
at  and  before  the  time  of  the  accident,  and 
as  his  train  approached  the  crossing  where 
the  accident  occurred?  Answer:  Yes;  he  was 
on  his  seat,  but  was  not  looking  ahead  with 
proper  diligence  along  the  track  immediate- 
ly before  and  at  the  time  of  the  accident. 
(20)  Were  not  the  engineer  and  fireman  of 
said  train  both  engaged  in  the  proper  dis- 
charge of  their  duty  as  they  approached  and 
passed  said  crossing,  and,  if  not,  wherein 
were  they  neglecting  such  duty?  Answer: 
'No;  they  were  not  looking  ahead  Intently 
enough  to  observe  obj  ects  upon  the  track.  (21) 
Did  not  the  fence  running  up  to  the  cattle 
guard,  on  the  west  side  of  tlUs  crossing,  cre- 
ate such  an  obstruction  as  might  have  pre- 
vented the  engineer  and  fireman  on  said  en- 
gine from  seeing  a  small  child  or  children 
standing  on  the  highway  near  such  fence, 
and  within  a  short  distance  of  the  railroad 
track?  Answer:  Yes."  "(23)  If  you  find  that 
the  injury  to  Oden  Toyne  was  caused  by  th6 
negligence  of  the  defendant,  then  state  the  par- 
ticular act  or  acts  of  negligence  that  caused 
the  Injury.  Answer:  By  not  keeping  a  prop- 
er and  careful  lookout  ahead.  (24)  Do  you 
find  from  the  evidence  where  the  children 
were  standing  at  the  time  they  were  struck, 
and  whether  they  were  struck  by  the  en- 
gine or  cacs?  Answer:  Yes.  (25)  If  you  an- 
swer, the  last  question  in  the  alfirmatlve, 
then  state  Just  where  they  were  standing, 
and  whether  the  engine  or  cars  struck  them. 
Answer:  Standing  about  the  middle  of  the 
highway,  on  the  track,  between  the  rails, 
near  the  n(»th  rail,  and  were  struck  by  the 
pilot  of  the  engine." 

A  A.  Hurd  and  W.  Littlefield,  for  plaintiff 
in  error.  RIggs  &  Nevlson,  for  defendant  in 
error. 

CARVER,  J.  (after  stating  the  facts).  The 
plaintiff  la  error  contends  that  the  evidence 
fails  to  show  culpable  negligence  on  the 
part  of  the  railroad  company,  and  that  it 
does  show  contributory  negligence  on  the 
part  of  the  parents  of  the  child  injured. 
The  allegationa  of  negligence  contained  In 
the  petition  are  of  a  somewhat  general  na- 
ture, but  specifically  charge  negligence  on 
the  part  of  the  employes  in  charge  of  the 
train  in  falling  to  give  any  warning  signals 
of  the  approach  of  the  train  to  the  crossing, 
and  also  in  failing  to  observe  the  child  up- 
on the  track  in  time  to  prevent  the  train 
from  running  against  and  over  It.  The 
Jury  found  that  the  bell  of  the  engine  was 
rung,  but  the  whistle  not  blown,  for  the 
crossing,  though  the  whistle  was  sounded 
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wtOitii  KB  atidlbls  dlstetno*  of  the  ctobsUtf 
ILB  the  train  was  i^proacbing  it.  It  wfts 
also  found  by  the  jury  that  the  angtiMer' 
and  fireman,  while  in  ttaelr  proper  ptaeea, 
were  not  looking  ahead  intently  enongh  to 
observe  the  children  npon  the  track,  and 
thijB  failure  on  their  {tart  In  "not  keepAnir  a 
proper  and  careful  lookout  ahead"  ia  the 
particolar  act  of  negHgenee  fonnd  by  the 
jury  aa  the  baats  of  the  pUintUTs  right  to 
recover.  Thia  finding  of  negUgenoe,  it  ia 
claimed,  la  entity  unanpi^M'ted  by  the  evi- 
dence. It  la  evident  tlmt  the  injtiry  cem- 
plained  of  waa  canaed  by  the  train.  Bat, 
outside  of  mere  inferences  and  eonjectntfei^ 
there  la  no  evidence  which  ^owa  tb»  ^rtm- 
bnlty  of  the  afiiMren  to  tbe  railroad  track 
fenmedlat^  befon  th«  tftrtn  reat^ed  the 
oroaslng,  nor  whciher  they  were  oa  or  tA 
the  side  of  the  tiaek  wbeA  the  trais  ttroek 
them.  The  engineer  and  flrenalt  both  tea>  ' 
ISfled  that  they  saw  nothing  of  the  ebildntt 
at  the  crosstng,  and  knew  Mthing  at  aott 
one  being  tftrHek  or  fiaJuMd  at  tliat  potM 
BBtll  the  train  arrif e«  at  Kansas  City,  When 
faafommtion  of  Hm  aeoldent  was  eonfey«d 
to  ttiem  by  telegraph.  The  fining  ef  the 
}niy  that  the  ehildien  Were  staadteg  be- 
tween the  rails,  and  were  stroek  by  the  pilot 
of  the  engine,  baa  rts  asppoTt  in  tile  teatf- 
many  of  a  witness  who  saw  the  children  aa 
they  lay  upon  the  gronnd,  within  a  few 
mlnntee  after  the  accident,  and  who  stated 
that  a  straight  line  drawn  from  where  the 
snrvlTing  child  lay  throngh  two  maika  upon 
the  groond,  which  looked  as  tf  the  body  bad 
stmck  at  those  points^  and  extended  lit  a 
souttaweHterlv  direction,  would  cross  the 
track  at  a  point  where  tbe  traveled  part  of 
the  public  htgbway  and  the  ralltoad  tnudc 
interaected  each  other;  that  the  distance 
from  this  point  in  the  center  of  tbe  track  to 
the  first  mark  on  the  ground  was  18  feet, 
to  the  second  mark  20  feet,  and  to  Where 
tbe  body  lay  31  f«et  The  children  were 
found  lying  from  3  to  6  feet  apart,  and 
about  6  or  6  feet  west  of  a  board  fenee 
which  extended  north  from  the  cattle  guard 
on  the  east  aide  of  the  public  road.  There 
were  marlu  on  and  near  this  fence  indi- 
cating that,  when  stmck  by  the  train,  tbe 
deceased  child  was  thrown  against  the 
fence,  and  rebounded  to  tbe  plaice  where  he 
lay.  The  physician  who  waa  called  In,  and 
who  testified  as  a  witness  for  the  plaintiff 
below,  gave  it  as  his  opinion  that  tbe  in- 
juries, other  than  those  to  the  bead,  were 
caused  by  contact  with  the  fence.  The  evi- 
dence also  shows  that  the  children,  when 
last  notieed  at  the  house,  were  playing  with 
a  small  wagon,  wliich  was,  after  the  acci- 
dent, found  In  pieces,  and  scattered  along 
and  between  the  rails  .it,  and  for  some  dis- 
tance east  of,  the  crossing.  It  is,  in  onr 
opinion,  extremely  doubtful  that  the  jury 
drew  a  correct  inference  from  these  facte 
aa  to  the  situation  of  the  children  when 
struck  by  the  taUn.     There  waa  no  mark 


on  or  a9wQt  the  englnie  or  can,  or  within  a 
distance  of  18  feset  of  where  the  Jury  found 
the  cmidten  were  when  struck  by  tbe  train, 
ibdicatiiig  wliat  positlob  tliey  www  ia. 
Even  assuming  that  the  two  marks  upon  the 
ground  were  made  by  the  body  of  the  sur- 
TlTlng  child  Btrikins  at  theae  points,  and 
that  the  body  was  thrown  bi  a  direct  line 
from  the  point  where  it  was  dtmck  to  where 
it  was  afterwards  found,  yet  there  ia  no 
nxne  reaaoo  to  later  that  the  child,  when 
struck,  was  at  a  point  on  thia  has  between 
the  radls;  than-  tliat  it  waa  on  the  same  hae 
ovtside  o<  the  north  ralL  It  ia  also  ineen. 
celrabls  that  the  pUet  of  an  engine  canning 
at  a  qyaed  of  80  «r  SS  mllea  an  hour  could 
strike  a  child  wtthoot  bveaking  tte  legs,  aad 
wltboat  leafing  apom  them  any  marlu  of 
viotencBy  ar  that  it  eonld  be  atrack  with 
■oCh  terrible  Coroe,  aapd  not  thrown  with 
gRAter  ttolanee,  and  la  »  eotlr^  dUtcr- 
mt  nuuiBBv,  from  thait  svppoaed  In  thia  case. 
Tbe  laijovlea  npon  the  head,  tbe  other  bi- 
JAriea  to  the  anw  and  th^ha,  tbe  ntaits 
tq>Qn  the  gromd,  and  the  aheenee  ef  ia- 
Jvttes  to  the  ldss<  indlcsite  with  move  rea- 
soaabteDesa  that  tbey.  In  some  way,  were 
Ettmok  Vy  the  side  «t  the  train,  as  it  roahed 
paat  (bezB.  However,  conjectarea  of  this 
iitnd  are  now  mriaaportant,  eixoept  as  they 
sbsw  the  danger  of  a  jury  being  carried 
away  by  the  seBtlBMat  and  symtMthy  arooa- 
ed  Iv  the  aanatlTe  of  aach  a  and  ocenr- 
ranee,  and  of  tbato  faittng  to  welgb  tbK  evi- 
dence, nnder  tbe  Instructions  ef  tbe  court, 
with  thait  eve»-hamded  impartiality  and  fair- 
neas  which  sho«ld  prevail  la  every  edsei 

Is  there  any  evid^ice  to  sustain  tbe  flnd- 
ing  of  the  j«ry  as  to  the  paurtlcnlar  acts  of 
negligence  open  wldch  the  general  verdict 
waJl  based?  The  bnrden  of  pr«of  of  neg- 
ligence rested  apon  the  plaintiff;  and,  while 
negligence  might  be  inferred  fiMn  other 
facts  wtiieh  were  eatabllabed  by  the  evi- 
dmce,  it  could  not  be  txiaed  entirely  upon 
mere  pieanmptioBa  not  fomded  «i  facts. 
Tbe  learned  trial  judge  very  folly  and  clear- 
ly instructed  the  jury  that  they  could  not 
presume  negligence  on  the  part  of  those  in 
charge  of  the  train,  from  the  mere  fact  that 
the  child  was  injnred,  and  that  the  pre- 
sumption of  law.  in  the  absence  of  evi- 
dence to  tbe  contrary,  was  that  the  engineer 
and  other  employee  in '  ciiarge  of  the  train 
were  in  the  proper  performance  of  tlieir 
duties.  This  burden  of  proof  upon  tbe 
plaintifl!,  and  these  presumptions  of  law  in 
favor  of  the  defendant,  were  controlling  in 
the  entire  course  of  the  trial  The  verdict 
and  findings  of  the  jury  should  have  been 
directed  and  formed  by  them  until  they 
were  superseded  by  evidence  which  satlsfles 
and  convinces.  An  examination  of  the  record 
falls  to  disclose  a  single  line  of  evidence 
tending  to  show  that  these  children  should 
have  been  seen  by  the  engineer  or  fireman, 
if  in  the  proper  discharge  of  their  duties, 
in  time  to  have  atrerted  tbe  accident   How 
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close  tliey  were  to  tbe  track,  aztd  at  what 
point  on  the  public  highway,  a  moment  be- 
fore the  train  reached  the  crossing,  are 
left  to  mere  conjecture.  On  the  west  side 
of  the  highway,  and  extending  to  within 
four  or  fire  feet  of  the  track,  was  a  board 
fence,  to  obstruct  the  view  of  the  engineer 
and  fireman,  and  tending  to  prevent  tbelr 
seeing  a  small  child  on  the  highway.  There 
ia  no  evidence  that  they  did  see  tbem,  or 
that  they  could  have  seen  them  by  a  care- 
ful lookout  Can  it  be  said,  under  such 
circumstances,  that  It  may  be  presumed 
that  the  children  were  on,  or  so  near  to, 
the  track,  and  were  there  for  such  a  length 
of  time  before  the  train  reached  tbem,  that 
the  train  men  could  and  should  have  seen 
then  In  time  to  have  avoided  the  injury? 
We  think  not  It  will  not  do  to  say,  even 
against  a  railroad  corporation,  that  the  days 
ot  pure  accidents  have  passed,  and  that  in- 
juries are  not  sustained  except  through  the 
culpable  negligence  of  another.  This  unfor- 
tunate occurrence  appeals  strongly  to  hu- 
man sympathies,  and  Invites  the  aid  of  the 
helping  hand  to  alleviate  the  suffering  and 
bereavement;  bat  by  no  such  considerations 
should  the  rights  of  parties  be  measured 
In  a  .court  of  Justice.  For  every  wrong 
there  should  be  an  adequate  remedy;  but 
for  Injuries  Inflicted  without  wrong  there 
la  no  legal  compensation.  The  law  does 
not  Justify  the  mulcting  of  a  party  In  dam- 
ages simply  because  be  may  have  been  the 
innocent  cause  of  an  injury  and  consequent 
loss  to  another.  It  is  true,  the  jury  in  this 
case  were  not  concluded  by  the  testimony 
of  the  engineer  and  fireman  that  they  were 
on  the  lookout,  and  did  not  see  the  children 
upon  the  track  or  about  the  crossing;  but. 
If  tb^r  testimony  be  laid  out  of  the  case 
entirely,  there  is  nothing  to  show  what 
they  did  see,  or  could  or  should  have  seen 
if  at  their  posts  in  the  proper  performance 
of  duty.  In  that  situation  the  Jury  should 
have  been  governed  by  the  rules  of  law  laid 
down  In  the  Instructions  of  the  court,  which 
required  the  plaintiff  to  prove  negligence 
as  a  basis  of  a  right  to  recover,  and  which 
shielded  the  defendant  by  the  presumption 
that  Its  employes  were  in  the  proper  per- 
formance of  duty,  and  operating  the  train 
with  due  care.  Beyond  the  fact  of  the  in- 
jury and  the  location  of  the  children  there- 
after, there  Is  no  direct  proof  of  any  fact 
tending  to  show  how  or  why  tb«  accident 
occurred.  The  inferences  drawn  from  the 
testlmtmy  are,  for  the  most  part,  based 
upon  other  inferences  and  presumptions 
which  Just  as  reasonably  warrant  different 
conclusions.  Mere  theories  and  inferences 
do  not  authorize  a  verdict  in  a  case  of  this 
nature,  unless  they  are  the  only  conclusions 
which  can  reasonably  be  drawn  from  facts 
ptov&L  Camitben  ▼.  Railway  Co.  (Kan.) 
40  Pac.  915;  Railway  Co.  v.  Henrlce,  92 
Pa.  St  431;  U.  S.  ▼.  Ross,  92  U.  S.  281.  As 
tlie  verdict  ot  the  Jury  was  based  upon  this 


finding  of  negligence,  we  are  of  the  opinion 
that  it  is  not  supported  by  the  evidence, 
and  should  have  been  set  aside,  and  a  new 
trial  granted.  It  Is  not  a  case  of  conflict- 
ing evidence^  but  there  Is  an  entire  absence 
of  evidence  to  prove  the  fact  found. 

Another  error  assigned  la  that  the  evi- 
dence shows  contributory  negligence  on  the 
part  of  the  parents  of  the  children.  It  is 
contended  that  because  they  lived  In  such 
close  proximity  to  the  railroad,  on  which 
frequent  trains  were  passing  every  day,  the 
exercise  of  ordinary  care  required  such 
watchfuluesB  as  would  have  prevented  the 
children  from  wandering  to  or  upon  the 
track.  We  cannot  agree  with  counsel  in 
this  contention.  We  do  not  understand  that 
the  law  is  so  severe  as  to  require  famiUea 
situated  as  this  one  was  to  surround  their 
Infant  children  with  Impassable  barriers,  or 
to  employ  a  custodian  or  nurse  who  would 
keep  them  away  from  danger.  While  the 
house  and  yard  were  not  inclosed  with  a 
fence  or  other  obstruction  to  prevent  the 
children  from  going  upon  the  public  high- 
way, yet  the  testimony  does  not  show  that 
they  were  Inclined  to  wander  from  home^ 
or  were  In  the  habit  of  going  towards  the 
railroad,  or  that  any  Immediate  danger  in 
that  respect  was  to  be  apprehended.  The 
evidence,  we  think,  shows  that  these  par- 
ents were  reasonably  watchful,  and  were 
at  this  time  in  the  exerelse  of  ordinary  care. 
In  any  event,  we  think  the  evidence  shows 
a  case  of  such  a  nature  as  to  make  the 
question  of  contributory  negligence  a  prop- 
er one  to  be  determined  by  the  jury.  Smltb 
V.  Railroad  Co.,  25  Kan.  742;  Railroad  Co. 
V.  Calvert,  52  Kan.  547,  34  Pac.  976. 

There  is  one  other  matter  of  which  com- 
plaint is  made  to  which  we  will  refer  be- 
fore closing  this  opinion.  The  petition  al-, 
leged  that  the  plaintiff  had  been  duly  ap- 
pointed, by  the  probate  court  of  Douglas 
county,  administrator  of  the  estate  of  Oden 
Toyne,  deceased,  and  that  he  had  qualified 
as  such.  The  answer  in  the  case  was  a 
general  denial,  unverified.  On  the  trial,  the' 
railroad  company  offered  to  show  that  Oden 
Toyne  died  possessed  of  no  estate,  either 
in  Douglas  county  or  elsewhere,  and  that, 
consequently,  the  probate  court  of  Douglas 
county  having  no  Jurisdiction  or  authority 
to  appoint  an  administrator,  the  appoint- 
ment of  the  plaintiff  was  void.  This  offer 
was  refused  by  the  court.  We  think  the 
ruling  was  proper.  This  was  simply  an  at- 
tempt to  show  that  the  plaintiff  did  not 
have  the  legal  capacity  to  maintain  this 
action,  because  he  was  not  the  administrator 
of  the  estate  of  the  deceased.  Section  108 
of  the  Code  provides  that  allegations  of  any ' 
appointment  or  authority  shall  be  "taken 
as  true  unless  the  denial  of  the  same  be 
verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney."  The  allegation  of  the 
due  appointment  of  one  as  administrator  ot 
an  estate  imports  something  more  than  the 
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mere  fact  of  his  being  named  as  snch;  It 
Implies  legal  authority  for  the  appointment, 
and,  when  not  denied  nnder  oath,  the  trial 
proceeds  upon  the  conclualTe  admission  that 
the  party  thus  claiming  to  act  by  virtue  of 
such  appointment  or  authority  has  bad  the 
same  legally  conferred.  Walker  t.  Flem- 
ing, 87  Kan.  171,  14  Pac.  470;  Rogers  ▼. 
Coates,  38  Kan.  232,  16  Pac.  463.  The  case 
of  Perry  y.  Railroad  Co.,  29  Kan.  420,  to 
which  we  are  referred  by  counsel  for  plain- 
tlfr  in  error,  has  no  application  in  this  case, 
for  there  the  validity  of  the  appointment  of 
the  plaintlft  as  administrator  was  challen- 
ged by  the  pleadings,  and  was  properly 
made  an  Issue  In  the  case. 

Other  rulings  of  the  court  are  complained 
of  in  the  brief  of  the  plaintiff  In  error,  but, 
as  they  will  probably  not  arise  upon  an- 
other trial.  It  Is  not  necessary  to  consider 
them.  Judgment  will  be  reversed,  and  the 
case  remanded  for.  a  new  trial. 


WHITTAKER  BRICK  CO.  v.  FIRST  NAT. 

BANK  OF  SENECA. 
(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment, E.  D.    Jan.  9,  1896.) 
Mbohaniob'  Libss— Bnpobcbmbht— Bt  What  Iuw 

Gk>VERNBD. 

The  case  of  Groesbeck  v.  Batget,  41  Pac. 
204, 1  Kan.  App.  61,  followed. 
(SyllabtM  by  the  Court) 

B!rror  from  district  court,  Nemaha  county; 
R.  C.  Bassett,  Judge. 

Action  by  P.  D.  Kenyon  against  the  First 
National  Bank  of  Seneca  and  others  to  en- 
force a  mechanic's  lien.  To  a  Judgment  sus- 
taining a  demurrer  to  Its  cross  petition,  de- 
fendant the  Whittaker  Brick  Company  brings 
error.     AfiSrmed. 

Getty  &  Hutchlngs,  for  plaintiff  In  error. 
8.  K.  Woodsworth,  for  defendant  In  error. 

GILKESON,  P.  J.  In  1888  the  firm  of  Tor^ 
rence  &  Kenyon  entered  into  a  contract  with 
the  First  National  Bank  of  Seneca,  Kan.,  to 
erect  a  two-story  brick  building  on  certain 
premises  owned  by  the  bank.  At  about  the 
same  time  said  firm  employed  P.  D.  Kenyon 
to  superintend  the  construction  and  purchase 
material  for  the  erection  of  said  building, 
they  also  entered  into  a  contract  with  the 
Whittaker  Brick  Company  to  furnish  the 
brick  for  this  building.  P.  D.  Kenyon  per- 
formed all  the  conditions  of  his  contract,  as 
well  as  did  the  Whittaker  Brick  Company; 
birt  Torrence  &  Kenyon  failed  to  pay  these 
parties  the  amounts  they  had  agreed  upon, 
and  on  the  19th  of  August,  1889,  they  each 
filed  their  subcontractor's  statement  for  a 
lien.  On  the  20th  of  February,  1800,  P.  D. 
Kenyon  commenced  an  action  to  foreclose  his 
lien  against  the  First  National  Bank  of  Sen- 
eca, the  Whittaker  Brick  Company,  and 
Howard  B.  Kenyon  as  defendants.  The  de- 
fendant the  Whittaker  Brick  Company  filed 


answer  and  cross  petition  in  this  action,  set- 
ting up  the  lien.  It  is  shown  by  the  plead- 
ings of  Kenyon  and  the  Whittaker  Brick 
Company  that  the  contract  for  the  erection 
of  this  building  was  made  in  1888;  that  the 
building  was  completed  on  June  21,  18S9; 
that  the  last  material  furnished  by  the  Whit- 
taker Brick  Company  was  on  October  15, 
1888;  that  the  last  service  rendered  or  labor 
performed  by  Kenycm  was  on  August  25, 
1888.  To  the  petition  of  Kenyon  and  the  an- 
swer and  cross  petition  of  the  Wliittakei 
Brick  Company  the  First  National  Bank  filed 
demurrers,  which  were  sustained  by  the  court 
bdow,  and  Judgment  rendered  In  favor  of  the 
First  National  Bank  for  Its  costs.  The 
Whittaker  Brick  Company  brings  tbe  case 
here  for  review. 

As  stated  by  the  plaintiff  in  error,  the  facts 
In  this  case  are  not  identical  with  those  lo 
Groesbeck  v.  Barget,  1  Kan.  App.  61,  41  Pac 
204;  yet  the  question  involved  Is  the  same, 
viz.  the  application  of  the  several  lien  laws 
of  this  state  to  the  Uen  claimed  by  plaintiff 
In  error.  Upon  the  authority  of  that  case, 
the  decision  and  Judgment  of  the  trial  court 
must  be  affirmed.  As  hdd  therein,  the  right 
to  a  lien  must  be  detramlned  by  the  law 
which  was  in  force  at  the  time  the  material 
was  fumlshed,— that  Is,  the  act  of  1872; 
but  the  time  within  which  the  statement 
should  be  filed  to  obtain  a  lien  must  be  gov- 
erned by  the  law  of  1889  which  took  effect 
March  1,  1889.  As  the  last  materials  were 
fumlshed  more  than  60  days  prior  to  the  tak- 
ing effect  of  the  law  of  1889,  and  the  build- 
ing was  completed  thereafter,  such  a  con- 
struction must  be  placed  upon  the  law  as  will 
afford  adequate  remedy  for  such  cases,  and 
the  plalntill  in  error  would  have  a  reasonable 
time  after  March  1,  1889,  within  which  to 
file  its  statement  for  a  lien.  Such  reasonable 
time  could  not.  In  any  case,  exceed  the  period 
of  time  given  by  the  statute  after  the  day 
when  the  last  material  was  furnished,  which 
is  60  days.  In  other  words,  the  plaintiff  in 
error  would  have  had  60  days  from  the  time 
the  act  of  1889  took  effect  within  which  to 
file  his  statement,  but  certainly  not  any  great- 
er length  of  time;  and  as  five  months  elaps- 
ed after  the  taking  effect  of  the  law  of  1889 
before  the  statement  of  the  plaintiff  In  error 
was  filed,  we  think  It  lost  any  right  which  it 
might  otherwise  have  bad  to  a  lien.  The 
Judgment  will  be  affirmed. 


CHALLIS  V.  WOODBURN  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Jan.  14, 1896.) 

IXDORSBMEKT  OF   NOTR— BCRDBN   OF   PrOOP— AF- 

PBAL — RbVIBW  of   BvIDBXCB. 

1.  Where  there  is  no  evidence  as  to  the  date 
of  an  indorsement  of  netmtiable  paper  tbe  pre- 
sumption of  law  is  that  it  was  made  before  ma- 
turi^,  and  that  the  holder  is  a  bona  fide  bolder 
for  value;  and  the  party  who  denies  this  most 
prove  it,  and  without  sach  proof  be  cannot  avail 
Liinself  of  the  eqaitieri  of  detenseSk 
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Z  Where  the  spedal  findingi  and  general  rer- 
-tf  et  of  a  JniT  aie  clearly  contrary  to  the  eridenoe, 
■Qitet^  bemg  a  total  failui<e  of  testimony  npon  ev- 
ery point  necessary  to  sustain  tfaen^  they  will  be 
■et  aside,  although  they  may  have  been  approved 
by  the  trtal  court. 
(Syllabus  by  the  Goort) 

Krror  fn>m  district  coart,  Nemaha  cotuty; 
R.  C.  Bassett  Judge, 

Action  by  Will  lam  L.  Cballls  against  John 
A.  Woodburn  and  others.  Judgment  for  de- 
fendants.    Plaintiff  brings  error.    Reversed. 

Action  by  Challis  (as  plaintiff  bjlow)  to 
recover  upon  note  of  $1,0(K),  and  foreclose  a 
mortgage  on  the  N.  %  of  N.  W.  %  of  section 
27,  and  the  8.  %  of  S.  W.  %  of  section  22,  and 
the  south  26%  acres  of  the  N.  %  of  S.  W.  ^ 
of  section  22,  township  4,  range  14,  Nemaha 
county,  Kan.,  given  by  John  A.  Woodbum 
and  Mary  F.  Woodbnm,  his  wife,  to  George 
Lamberson,  Jr.,  to  secure  said  note,  and  by 
George  Lamberson,  Jr.,  transferred  by  In- 
dorsement in  blank  to  Challla  The  undis- 
puted facts  in  this  case,  as  disclosed  by  the 
record,  are:  That  In  April,  1883,  George 
Lamberson,  Jr.,  and  his  wife  borrowed  of  the 
Wetmore  State  Bank  the  sum  of  |1,000, 
^ving  their  note  therefor.  That  the  plain- 
tiff, Challis,  signed  this  note  with  them  as 
security.  Shortly  after  this.  May  22,  1883, 
John  A.  Woodbnm  and  wife,  being  Indebted 
to  George  Lamberson,  Jr.,  in  the  sum  of 
$1,000,  made,  executed,  and  delivered  to  him 
their  note  for  that  amount,  secured  by  mort- 
gage on  the  property  above  mentioned.  This 
note  was  by  Lamberson  indorsed  to  said 
Challis  as  collateral  security  to  indemnify 
him  as  their  security  to  the  said  Bank  of 
Wetmore.  The  note  given  by  Lamberson 
and  wife  to  the  bank  was  renewed  from  time 
to  time  until  some  time  in  1S89,  when  it  was 
paid  by  Challis'  to  the  bank;  Lamberson 
having  become  insolvent.  That  In  the  early 
part  of  1884,  Challis  surrendered  this  note 
to  George  Lamberson,  and,  under  an  agree- 
ment that  another  note  and  mortgage  should 
be  substituted  therefor,  released  of  record 
this  mortgage  on  the  16th  day  of  April,  1884. 
On  August  26,  1884,  Woodbum  and  wife 
mortgaged  this  same  property  to  Gilbert  & 
Gay  for  the  sum  of  $2,000,  and  also  at  the 
same  time  gave  a  mortgage  to  Bartlett  Bros., 
for  the  sum  of  $300,  to  secure  10  certain 
coupons  of  $30  each,  and  at  the  same  time 
executed  their  note  to  Lamberson,  Jr.,  for 
the  sum  of  $1,000,  securing  it  by  a  mortgage 
on  the  same  land;  and  in  the  said  last-men- 
tioned mortgage  it  is  stipulated  that  it  was 
a  second  mortgage,  subject  to  the  mortgage 
of  Gill)ert  &  Gay  for  the  sum  of  $2,000.  This 
note  was  transferred  to  the  plaintiff,  Chal- 
lis, by  George  Lamberson,  Jr.,  indorsing  bis 
name  thereon  in  pursuance  to  the  agreement 
referred  to,  and  Indemnified  him  upon  Lam- 
berson's  and  wife's  indebtedness  to  the  bank, 
which  had  not  been  paid.  This  note  and 
mortgage  is  the  one  In  controversy  In  this 
action.  On  April  2,  188&,  Woodbum  and  wife 
conveyed  the  land  In  controversy  to  George 


Lamberson,  Jr.,  by  warranty  deed,  in  which 
It  Is  expressly  stated  that  the  land  conveyed 
was  subject  to  two  mortgages,  one  for  $2,000 
and  one  for  $1,000.  On  August  26,  1886, 
Lamberson  and  wife  conveyed  said  land  to 
one  Charles  D.  Bidwell  by  warranty  deed. 
This  deed  recites  that  the  land  is  subject  to 
a  $2,000  mortgage  to  Gilbert  &  Gay,  and  a 
$3,000  mortgage  to  Barilett  Bros.,  both  of 
which  were  assumed  by  Bidwell.  No  men-' 
tion  is  made  of  the  $1,000  mortgage.  On 
August  15,  1890,  Bidwell  and  wife  mort- 
gaged said  property  to  one  John  Worthy  in 
the  sum  of  $2,600.  The  last  note  given  by' 
Woodbum  and  wife  to  Lamberson,  and  by 
him  Indorsed  to  Challis,  was  so  indorsed 
about  the  Ist  of  September,  1884,  and  has 
been  in  ChalUs'  possession  ever  since.  The 
petition,  amended  petition,  and  replies  filed 
by  Challis  set  forth  the  facts  as  we  have 
stated  them,  either  by  avermkit  or  admis- 
sion. The  execution  of  the  note  sued  upon 
Is  not  put  In  Issue  by  the  pleadings,  and,'' 
in  fact,  is  admitted.  Defendant  Bidwell, 
for  his  defense,  pleads:  First.  General  de> 
nial.  Second.  Denies  that  the  note  sued  on 
was,  on  the  1st  of  September,  1884,  or  at  any 
other  time,  assigned  by  George  Lamberson, 
Jr.,  to  Challis  in  wriUng  and  as  collaterak 
security  to  Challis,  and  denies  that  Lamber- 
son ever  yerbally  assigned  to  Challis  the 
lAortgage  In  controTersy.  Third.  That  when 
Lamberson  purchased  the  property  of  Wood- 
bum  on  the  2d  of  April,  1886,  It  was  sub- 
ject to  the  two  mortgages  aforesaid,  one  of 
which  Is  the  mortgage  sued  on  in  this  ac- 
tion, but  that  It  was  expressly  agreed  be- 
tween Lamberson  and  Woodbum  that  the 
note  and  mortgage  sued  on  should  be  satis- 
fled  and  canceled  of  record,  and  delivered  to 
Woodbum,  it  having  been  paid  in  full;  that 
at  the  time  he  so  purchased  the  property, 
Lamberson  informed  him  that  the  mortgage 
of  $1,000  had  been  fully  paid  and  satisfied, 
but  that  he  (Lamberson)  had  omitted  to  can- 
cel It  of  record,  but  that  he  would  do  so 
in  a  few  -days;  that  Challis  had  full  knowl- 
edge of  ail  of  the  facts  above  set  forth;  and 
that  Lamberson,  at  this  time,  was  in  Challis' 
employ,  and  they  had  conspired  together 
for  the  purpose  of  cheating  and  defrauding, 
this  defendant,  and  of  unlawfully  establish- 
ing a  lien  upon  the  real  estate,  and  that 
Lamberson  did  not,  until  recently,  place  In 
Challis'  possession  the  note  and  mortgage 
sued  upon.  This  answer  was  verified  as 
to  the  second  and  third  counts,  or  para- 
graphs. Sarah  Bidwell,  for  her  defense, 
filed  an  unverified  general  denial.  John  A. 
and  Mary  F.  Woodbum  filed  separate  de- 
fenses, consisting  of— First,  general  denial; 
and,  second,  that  said  defendants  further 
allege  that  they  have  paid  the  note  for  $1,- 
000  set  up  and  sued  on  herein,  as  stated  In 
the  petition  herein,  and  that  defendant  Lam- 
berson promised  and  agreed  to  give  them 
said  note  and  satisfy  said  mortgage,  of  all 
of  which  said  plaintiff,  William  L.  Challis, 
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bad  due  notice  when  be  reeelTCd  said  note 
ftrom  defcBdaiit  Lambemon,  and  consented 
to  the  same.  This  Is  yarifled  as  to  the  first 
paragraph.  Defendant  Worthy  filed  an  an- 
swer setting  up  general  denial,  and,  second, 
his  Uen  for  12,500,  and  that,  at  the  time 
the  mortgage  sued  upon  in  tills  acti(»i  was 
^ven  by  Woodbum  to  Lamberson,  there 
was  a  mortgage  of  $2,500  on  the  same  land 
to  Gilbert  ft  Oay;  that  this  mortgage  to 
Gilbert  &  Gay  is  the  one  expressly  admitted 
in  the  mortgage  giren  by  the  Woodbums  to 
Lamberson;  that  the  money  received  from 
the  loan  made  by  him  to  Bldwell  was  osed 
fw  the  payment  of  this  mortgage  of  Gilbert 
St  Gay;  that  his  mortsage  is  not  due,— and 
asks  to  be  sabrogated  to  the  rights  of  Gil- 
bert &  Gay.  TbiM  answer  is  anverifled. 
Ohallls,  for  reply  to  Bldwell,  admits  the  exe- 
cution of  the  deeds,  denies  each  and  every 
other  allegatkAi  «f  the  answer,  and  expressly 
denies  frand  ajid  ecmaplnuiy.  His  reply  to 
the  answer  of  Worthy  is  a  general  denial, 
and  to  the  answer  of  Woodbom  and  wife 
a  general  denial,  all  anverlfled. 

Trial  had  before  ceort  mai  Jtwy.  General 
T«rdict  and  special  findings  retoroed,  as  fol- 
lows: €leneral  verdicti  "We,  the  Jury,  duly 
impaneled  and  swMn  to  try  this  matter  sub- 
mitted  to  us  In  the  atiore-entitled  cause,  do 
Ml  our  oath  find  tvr  the  defendaate  John  A. 
Woodbum,  Maiy  F.  Woodbum,  Charles  D. 
Bldwell,  and  Sarah  U  BidweU."  Special 
findings,  or  answers  to  qnestlons,  as  follows: 
"Ques.  1.  On  M  about  what  date  did  the 
plaintiff  cecne  Into  the  possession  of  the  note 
sued  on,  given  by  John  A.  and  Mary  F.  Wood- 
bum  to  George  liamberson,  Jr.,  and  in- 
dorsed by  Lamberson  to  plalnttff?  A.  On  or 
about  December  27,  1889.  Ques.  2.  Did  the 
plaintiff,  at  the  time  of  receiving  the  note 
referred  to  In  'question  Na  1,  surrender  to 
LambMven  a  note  then  held  by  plaintiff  for 
|1,000,  signed  by  John  A.  and  Ifary  F. 
Woodbum,  and  payable  to  George  Lamber- 
son, Jr.,  In  considMatioa  of  his  receiving  the 
note  referred  to  in  question  No.  1?  A.  No. 
Ques.  3.  Did  the  ptalatifl,  at  or  prior  to  the 
time  when  the  note  sued  oa  was  trans- 
ferred to  him  by  Lamberson,  have  notice  of 
.any  payment  made  by  the  Woodbums  to 
Lamberson?  A.  Ye».  Ques.  4.  Did  plaintiff, 
after  receiving  the  note  refwred  to  in  ques- 
tion No.  1,  have  notice  of  or  consent  to 
the  conveyance  made  by  Jc^n  A.  and  Mary 
F.  Woodbum  to  George  Lamberson,  Jr.,  or 
to  that  made  by  George  Ijamberson,  Jr.,  and 
Henrtette  G.  Lamberson  to  Charles  BidweU? 
A.  fes."  Question  6  appears  to  have  been 
stricken  out,  and  was  not  answered.  "Ques. 
6.  Did  plaintiff,  at  any  time  after  coming 
Into  possession  of  note  referred  to  In  ques- 
tion No.  1,  Instruct  or  authorize  Qeoege  Lam- 
berson, Jrn  to  release  the  mortgage  which 
was  given  to  secure  said  note,  or  to  represent 
that  aaid  mortgage  had  been  sattsled?  A. 
No.  Ques.  T.  Did  plaintiff,  at  any  time  be- 
fore or  after  cemlng  Sato  possession  of  the 


note  referred  to  In  question  No.  1,  either 
centre  or  connive  with  George  Lambenon, 
Jr.,  for  the  purpose  of  setting  up  any  false 
claim,  or  defrauding  defendants  Woodbarn, 
the  defendante  BidweU,  or  defendant 
Worthy?  A.  Yes.  Qnea.  8.  Did  plaintiff  pay 
off  the  Indebtedness  of  George  Lambenon, 
Jr.,  and  Henrietta  0.  Lamberson  to  the  Wet- 
more  State  Bank,  and  for  which  plaintiff  was 
liable  as  surety,  by  giving  his  own  note  for 
the  amount,  and  which  was  accepted  by  aaid 
bank?    A.  Yes." 

Motion  to  set  aside  special  findings  and 
general  verdict  as  being  inconsistent  with 
each  other,  and  for  judgment  for  plaintiff, 
filed  and  overruled.  Motion  for  new  trial 
filed  and  overruled,  and  thereupon  the  contt 
entered  Judgment  as  follows:  '^t  is  there- 
fore ordered,  adjudged,  and  decreed  by  the 
court,  now  here,  that  the  said  defendants 
Woodbum  (John  A.  and  Maiy  F.  Woodbum), 
Oharles  D.  BidweU,  Sarah  U  Bldwell,  and 
John  Worthy  do  have  and  recover  of  and 
from  the  plaintiff,  WUliam  U  Chanis,  their 

costs  herein  expended,  taxed  at  % ,  and 

for  aU  of  which  Judgment  is  hereby  render- 
ed, and  for  which  let  execution  issue.  It  Is 
further  ordered,  adjudged,  and  decreed  by 
the  court  that  the  plaintiff,  WUliam  L.  Chal- 
11s,  do  have  and  recover  Of  and  from  the 
aaid  George  Lamberson,  Jr.,  and  Henrietta 
0.  Lamberson  the  sum  of  $1,118.^  together 
with  6  per  cent  interest  thereon  from  this 
dat^  and  costs  of  this  action."  Ghallis 
brings  case  hue  for  review. 

Bally  &  Baldwin  and  J.  B.  Taylor,  f* 
plaintiff  in  error.  B.  F.  Hudson,  for  de- 
fendante In  error. 

OILKESON,  P.  J.  (after  stetlng  the  fact^. 
There  are  but  two  questions  necessary  to  be 
decided  in  this  case:  First,  that  the  court 
erred  in  giving  certain  InstructionB;  second, 
that  the  verdict  and  special  findings  are  not 
supported  by,  and  are  contrary  to,  the  eri- 
denoe.  The  Instmctlon  complained  of  is  as . 
follows:  "The  verified  answer  of  the  de- 
fendant BidweU  therefore  puts  in  issue  the 
assignment  of  said  note  to  the  plaintiff,  and 
as  to  Uiat  fact  the  burden  of  proof  is  upon 
the  plaintiff,  and  he  must  establish  that  the 
notes  and  mortgage  sued  upon  were  assign- 
ed to  him,  as  aUeged  in  the  petition,  and  in 
good  faith,  for  a  valuable  conalderatiML'' 
In  this  we  think  the  court  erred,  and,  under 
the  pleadings  and  testimony  in  this  case, 
the  instruction  was  not  applicable.  "Where 
there  is  no  evidence  aa  to  the  date  ttT  th^ 
Indorsement,  the  presumption  of  law  is  that 
it  was  made  before  maturity,  and  that  the 
holder  is  a  bona  fide  bolder  for  value."  Bahm 
▼.  Bridge  Manufactory,  It  Kan.  <580;  Kc- 
ton  T.  Harlan,  iW  Kan.  4Sfii  Beynolda  v. 
Thomas,  28  Kan.  KU);  Ijyoa  v.  Martin,  ffi 
Kan.  HI,  2  Pac  780:  Mann  v.  Bank,  it 
Kan.  746.  10  Pac.  160;  Bank  t.  SUiott,  4» 
Sjtn.  ati,  ae  Pac-AU?.    "And  itta  uBdoabtedly 
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a  ^neral  presumption  of  law  tbat  Indonwd 
I>ai)er  was  Indorsed  before  maturity;  and 
a  party  wbo  denies  this,  and  alleges  it 
was  Indorsed  when  ovendvie,  most  prove  It, 
Dor,  wltbout  this  proof,  can  he  avail  hlm- 
scU  of  the  equities  of  defense.  When  the 
time  of  Indorsement  becomes  material  to  let 
In  a  defense  of  payment,  etc^  It  Is  Incumbent 
upon  the  defendant  to  show  It,  and  rebut  tbe 
legal  presumption  arising  from  the  face  of 
the  transaction."  16  Kan.  530,  supra;  9A 
Kan.  746.  10  Pac.  ISO,  supra;  20  Kan:  4o]i, 
supra.  There  was  no  such  evidence  In  this 
case, — ^nothing  that  would  overturs  the  prima 
fade  case  made  by  the  pleadings  and  evi- 
dence of  the  plaintiff,  and  certainly  nothing 
that  would  shift  the  burden  of  the  pro»f 
back  from  the  defendants  to  the  plaintifC. 
The  execution  of  the  note  Is  admitted.  No 
fraud  or  Illegality  of  the  transaction  Is  al- 
leged, or  attempted  to  be  proven.  lo  fact, 
the  only  thing  attempted  to  be  denied  Is 
that  the  Indorsement  on  the  note  wtw  not 
made  In  writing  at  the  thne  staled,  ani 
never  was  made;  yet  the  signature  «f  the 
Indorser  Is  admitted  to  be  getudne.  There 
Is  not  a  scintilla  of  evidence  contradlctlag 
the  direct  and  positive  testimony  of  the 
plalntur  tbat  it  was  made  on  the  lat  of 
September,  1881,  and  the  tesUmoity  of  tite  in- 
dorser lUmself  that  it  was  indorsed  wltliin  a 
few  days  after  It  wss  msde.  In  fact,  this 
Is  all  the  testimony  of  any  kind  that  refers 
to  this  date.  Upon  this  proposition  It  la  Idle, 
therefore,  to  make  further  citations.  The 
authorities  are  unifonn.  This  note,  then, 
was  beld  by  the  plaintiff  discharged  of  aQ 
equities  between  the  maJker  and  the  plaln- 

tur. 

There  remains,  then,  but  a  second  question 
to  be  dimpoaeA  of,— tbat  the  verdict  and  aye- 
cial  findings  are  not  supported  by,  and  cob- 
trary  to,  the  evidence.  From  what  we  have 
already  said,  we  are  compelled  to  hold  that 
the  answer  to  special  finding  or  question  No. 
1  is  without  foundation  upon  any  testimony 
adduced  in  this  case.  No.  2  Is  bi  the  same 
condition.  The  testimony  of  the  plaintifT  is 
undisputed  that  he  did,  about  the  time  or  just 
before  this  note  was  given,  deliver  to  Lam- 
berson,  at  the  request  of  him  and  Woodbum, 
euoh  a  note,  under  an  arrangement  that  lie 
was  to  receive  another  note  in  lieu  thereof, 
and  that  be  di4  receive,  la  fulfillment  of  that 
agreement  or  arrangement,  the  note  sued  up- 
on in  this  case.  The  testimony  of  the  mort- 
gage of  May  22, 1883,  together  with  a  release 
thereto  by  Lamberson  a  short  time  before  this 
note  was  given,  together  with  the  fact  that 
the  land  was,  about  this  time,  mortKaged  to 
Gilbert  &  Gay,  all  corroborate  plaintiff's  tes- 
timony. No.  3  cannot,  upon  any  theory  we 
have  been  able  to  devise,  tie  sustained.  It  Is 
an  undisputed  fact  tbat  the  note  was  trans- 
ferred and  indorsed  to  Cliallis  not  later  than 
September  1, 1884.  The  defendant  Woodbum 
does  not  claim  that  this  note  was  paid  until 
April  2,  188&,  when  be  sold  the  land  to  Lam- 


berson; yet  the  deed  given  at  this  time  re- 
cites that  this  identical  mortgage  (and  it  Is  so 
admitted  in  tl>e  testimony)  was  at  that  time 
a  valid  lien  upon  the  land.  This,  together 
with  the  uncontradicted  testlmoqy  of  tite 
plaintiff  that  he  knew  aotbing  of  any  claim 
of  payment,  and,  in  fact,  did  not  imow  of  the 
transferring  of  tills  land  ontil  after  it  was 
BO  transferred,  seems  to  us  to  ooDStitute  a 
total  failure  of  proof  vgoa  this  proposition. 
Even  if  we  were  to  take  the  conversation  be- 
tween Lamberson  and  Woodbum  at  the  time 
of  this  sale  as  binding  upon  Challis,  it  is  not 
shown  tbat  it  was  ever  brought  to  the  plain- 
tiff's knowledge.  No.  4:  We  hsve  tailed  to 
And  any  witness  tbat  has  tsstiSed  to  any  fact 
that  even  squints  towards  such  a  condition  of 
affairs,  and,  from  what  we  have  said  In  ref- 
erence to  No.  3,  this  finding  cannot  be  sus- 
talnel,  and  the  answer  given  to  No.  6  Is  not 
only  inconsistent  with  this  finding,  but  nega- 
tlrets  tbe  proposltioau  therein  contained.  No. 
7  Is  wholly  without  foaadatisa  "The  law 
piesmies,  is  absenes  of  evidence  to  the  c«n- 
trary,  that  the  bastaess  tiansaetloiis  of  every 
man  are  done  in  good  fitlth,  ter  an  honest 
psrpose;  and  any  one  wfao>  alleges  tiact  tnth 
acts  are  done  in  bad  fattb,  or  having  (Sshon- 
eat  and  fraudulent  purpose,  takes  upon  him- 
self the  business  of  showing  the  same."  This 
rule  Is  substantially  laid  down  by  tbe  ooort 
In  its  fourteenth  instruction,  and  is  unques- 
tfemably  the  law.  Banghman  v.  Penn,  33  Kan. 
604,  6  Pac.  880.  "Fraud  is  never  presumed, 
bat  must  be  established  by  evidence,  and  no 
mere  suspicion  is  the  equivalent  of  proof." 

We  think  It  Is  wholly  unnecessary  to  dis- 
cuss the  evidence  or  the  facts  in  this  case 
f Hrtber.  We  cannot  see  wbat  goiad  or  osefal 
purpose  can  resalt  tharefrom.  Tlie  very  ut- 
most that  can  be  said  of  the  evidence  In  this 
case  is  that  it  possibly  raises  a  saii>iGlon 
against  Lamberson,  but  it  does  not  go  evsn 
that  far  as  to  the  plaintiff,  CkaUis.  We  can- 
not agree  with  eoonssl  for  the  defendants  in 
error  that  titere  are  many  reniarkabte  and 
suspicious  facts  and  elreumstsaces  provca  in 
this  case.  His  construction  placed  upMi  the 
testimony  is  ingesIiHis,  bat  not  tenaUe;  and 
we  think  it  arises  from  his  eeal  In  behalf  of 
his  clients,  and  the  langHage  used  in  his  ar- 
guments Is  much  stronger  than  is  warranted 
by  the  facts  in  this  case.  After  a  careful  and 
thorough  examination  of  tbe  record,  we  are 
compelled  to  bold  that,  upon  all  the  material 
facts  in  this  case,  necessary  to  sustain  the 
special  findings  and  geaeral  verdict  of  the  Jury 
and  the  Judgment  rendered,  there  is  a  total 
failure  of  proof;  and,  unless  an  entirely  dif- 
ferent condition  of  affairs  can  be  proven  upon 
the  rehearing  of  this  case,  we  would  suggest 
that  the  Judgcfient  herein  should  be  in  faror 
of  the  plaintiff  and  against  the  defendants 
George  Lamberson,  Jr.,  John  A.  and  Mary  F. 
Woodbum,  for  the  amount  paid  by  Challis  to 
the  Bank  of  Wetmore,  with  legal  interest 
thereon  ftom  the  date  of  payment;  that  the 
mortgage  be  declared  a  Uen  upon  the  lon^ 
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subject  and  Inferior  to  a  prior  Uen  In  favor 
of  the  defendant  Worthy  for  the  amount  ac- 
tually paid  by  him  or  used  by  the  defendant 
Bidwell  In  the  discharge  of  the  $2,000  mort- 
gage to  Gilbert  &  Gay,  to  whose  rights  under 
this  mortgage  he  should  be  subrogated.  The 
judgment  of  the  district  court  will  therefore 
oe  reversed,  and  the  case  remanded  for  fur- 
ther proceedings  In  accordance  with  the 
views  herein  expressed.  All  the  Judges  con- 
curring. 


WANAMAEER   et   aL    v.    MANUFACTUB- 
BBS*  NAT.  BANK. 

(Court  of  Appeals  of  Eansaa,  Northern  Depart- 
ment, B.  D.    Dec.  14, 1895.) 

pbbsuiiptiong  on  appxl.1/— assiokmbht  ow 
Kbrobs. 

1.  Where  it  cauaot  be  ascotauied,  from  Jbe 
record  brought  tt  this  oourt,  that  the  motioD  for 
a  new  trial  was  filed  within  the  time  required  by 
law,  it  will  be  presumed,  for  the  purpose  of  up- 
holding the  judgmeot  of  the  trial  court,  that  su^ 
motion  was  not  filed  within  the  statutoiv  time. 

2.  Where  the  errors  complained  of  occurred 
at  the  trial,  for  which  a  new  trial  was  asked,  the 
complaining  party  will  not  be  entitled  to  hare  the 
proceedings  of  the  trial  opurt  reviewed  unless  the 
orerruling  of  such  motion  is  specifically  assigned 
for  error. 

(SyUabns  b>  the  Court) 

Error  firom  district  court,  Leavenworth 
county;   R.  C.  Bassett,  Judge. 

Action  by  Wana maker  &  Brown  against  the 
Manufacturers'  National  Bank.  Judgment 
for  defendant  PlalntifTs  bring  error.  Af- 
firmed. 

Wm.  A.  Porter,  for  plain  tiffs  In.  error.  La- 
den Baker,  for  defendant  in  error. 

CLARK,  J.  Olie  petition  in  error  in  this 
case  contains  the  following  assignments  of 
error:  (1)  Brrors  of  law  occurring  at  the 
trial,  and  excepted  to  by  the  plalntlfTs;  (2) 
irregularity  In  the  proceedings  of  the  cotjrt 
and  prevailing  party,  by  which  plalntUFs  were 
prevented  from  having  a  fair  trial;  (3)  the 
verdict  and  ruling  are  not  sustained  by  the 
evidence,  and  are  contrary  to  law;  (4)  error  in 
sustaining  the  demurrer  to  the  evidence,  and 
refusing  to  let  the  case  go  to  the  Jury.  The 
trial  court  sustained  a  demurrer  to  the  evi- 
dence of  the  plaintiffs,  upon  the  ground  that 
the  evidence  did  not  show  facts  snt&cient  to 
constitute  a  cause  of  action  In  behalf  of  the 
plaintiffs  and  against  the  defendant,  and  the 
Jury  were  discharged  from  the  further  con- 
sideration of  the  case,  to  which  rulings  of  the 
court  the  plaintiffs  duly  excepted,  and  gave 
QOtice  of  a  motion  for  a  new  trial,  which 
motion  was  thereafter  filed..  The  grounds 
upon  which  the  application  was  based  were 
that  the  plaintiffs  were  prevented  from  hav- 
ing a  fair  trial,  in  consequence  of  the  order  of 
the  court  discharging  the  Jury  and  sustaining 
defendant's  demurrer  to  the  evidence,  and 
that  errors  of  law  occurred  at  the  trial  which 


were  duly  excepted  to  by  the  plaintiffs.  It 
will  be  seen  from  the  foregoing  that  the  al- 
leged errors  occurred  at  the  trial;  and,  al- 
though a  motion  for  a  new  trial,  in  which  the 
alleged  errors  were  pointed  out  was  orer- 
mled  by  the  court,  we'  cannot  say  that  tbe 
court  erred  in  this  ruling.  The  demurrer  to 
the  evidence  was  sustained  on  October  7, 1890, 
while  the  ruUng  on  the  motion  for  a  new 
trial  was  not  made  until  November  8th  there- 
after; and,  for  aught  that  appears  in  the  rec- 
ord, tills  motion  may  have  been  overruled 
because  it  was  not  filed  within  the  statutory 
time.  The  defendant  in  error,  however,  in- 
sists that  no  question  based  upon  the  pro- 
ceedings of  the  trial  court  is  presented  for  our 
consideration,  as  the  assignments  of  error  do 
not  Include  the  action  of  the  court  In  ove^ 
ruling  the  motion  for  a  n^LW  trial.  Where  the 
only  errors  complained  of  occurred  at  the 
trial,  for  which  a  new  trial  was  asked,  the 
overruling  of  such  motion  must  be  specifically 
assigned  for  error,  or  the  complaining  party 
will  not  be  entitled  to  have  the  proceedings 
of  the  trial  court  reviewed.  Clark  v.  Schnur, 
40  Kan.  72,  19  Pac.  327;  Blnns  v.  Adams,  54 
Kan.  615,  38  Pac.  792;  Chicago,  B.  &  Q.  R. 
Co.  V.  German  Ins.  Co.  of  Freeport  (Kan. 
App.)  42  Pac.  504.  It  therefore  foUows  that 
the  Judgment  must  be  affirmed. 


KIBWIN  et  aL  V.  UNITED  STATES  NAT. 
BANK. 

(Court  of  Appeals  of  Kanshs,  Northern  Deput- 

ment  E.  D.     Jan-  9,  1886.) 
Tbial  bt  Court  — QsirsiiAt.  Findinos  —  Rbtiiit, 

Where  a  tase  is  tried  by  the  court  and  ( 
general  finding  is  made  in  ^tof  of  the  defendant, 
and  no  special  findings  are  requested  w  made,  tlie 
general  finding  includes  eveiy  material  fact  neces- 
sary to  sustain  a  judgpaent  based  upon  such  find- 
ing: and  where  therv  is  S'ime  evidence  to  suT<port 
the  general  finding  and  judgment  they  will  not 
be  disturbed  by  an  appellate  court 
(Syllabus  by  the  Court) 

Error  from  district  court.  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  by  Klrwin  &  Tyler  against  the  Unit- 
ed States  National  Bank.  Judgment  for  de- 
fendant    Plaintiffs    bring    error.    Affirmed 

The  plaintiffs  In  error,  for  some  years  prior 
to  1889,  and  during  the  times  of  the  transac- 
tions herein  complained  of,  were  engaged  lo 
the  manufacture  and  selling  of  fruit  cans 
in  Baltimore,  Md.  The  United  States  Na- 
tional Bank  was  at  the  same  time  a  banking 
corporation  at  Atchison,  Kan.  Prior  to  1SS9, 
the  firm  of  Sheppard,  Jager  &  Co.  was  en- 
gaged in  the  fruit-canning  business  at  Atch- 
ison, Kan.,  and  had  been  doing  business 
with  fflrwin  &  Tyler,  sometimes  through  the 
bank  and  sometimes  not  In  1889  the  firm 
of  Sheppard,  Jager  &  Co.  evidently  dissolved 
partnership,  Jager  retiring  from  the  firm, 
and  from  that  time  it  was  known  as  th» 
Sheppard  Canning  Company,  Charies  N.  Shep- 
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perd  having  assamed  sole  charge  of  the- 
business.  At  the  time  he  took  charge  he 
Tlsited  Baltimore,  and  called  upon  the  plain- 
ttffs  in  error  in  reference  to  purchasing  cans 
of  them  to  carry  on  his  boslness,  and  made 
arrangements  with  them  by  which  he  was  to 
have  one  car  of  cans  shipped  to  him  on  30 
and  60  days,  for  which  be  was  to  give  his 
notes.  This  car  was  shipped  as  per  the 
agreement,  and  notes  given,  due  respective- 
ly June  22  and  July  19,  1889.  About  July 
2,  1889,  a  second  car  was  shipped  by  Klrwln 
&  Tyler  to  the  Sheppard  Canning  Company, 
witb  sight  draft  for  the  price,  $973.50,  at- 
tached, and  bill  of  lading  was  sent  to  the  de- 
fendant In  error  at  Atchison.  This  sight 
draft  was  paid  by  the  Sheppard  Canning 
Company.  On  the  Slst  of  July,  1889,  the 
Sheppard  Canning  Company  ordered  another 
car  load  of  cans  from  Klrwln  &  Tyler,  which 
was  shipped  on  August  1,  1889,  railroad  re- 
ceipt taken  by  them,  which  shows  the  con- 
signor shipped  it  to  himself,  or.  In  commer- 
cial parlance,  to  "shipper's  order,"  viz.  un- 
der the  head  of  marks  and  consignee  on  ttae 
bill  of  lading  was  the  entry  thus:  "Order 
Klrwln  &  Tyler.  Notify  Sheppard  Canning 
Co.,  Atchison,  Kansas."  On  the  same  day 
Klrwln  &  Tyler  drew  sight  draft  for  this 
car  load  of  cans  on  the  Sheppard  Canning 
Company,  as  foUows:  "$862.96.  Baltimore, 
Aug.  1, 1889.  At  sight  pay  to  the  order  Klr- 
wln and  Tyler,  eight  hundred  sixty-two  and 
•s/ifto  dollars,  value  received,  and  dbarge 
to  the  account  of  Kirwin  &  Tyler.  To  Shep- 
pard Canning  Co.,  Atchison,  Kansas."  On 
this  was  Indorsed  as  follows:  "Pay  to  the 
order  United  States  National  Bank,  Atchison, 
Kans.,  for  collection.  Klrwln  &  Tyler." 
The  Blgbt  draft,  with  bin  of  lading  attached, 
was  sent  by  mail  to  the  United  States  Na- 
tional Bank,  and  received  by  them.  The 
letter  of  transmissal  was  as  foUows:  "Balti- 
more, Aug.  Ist,  1889.  United  States  National 
Bank,  Atchison,  Kans.— Gentlemen:  Inclosed 
please  find  sight  draft  on  Sheppard  Canning 
Co.,  $882.06.  These  cans  must  not  be  de- 
livered until  remittance  Is  made  to  us  for 
previous  shipments.  Please  notify  us  at 
once  upon  receipt  If  previous  remittance  is 
not  made.  Yours,  respectfully,  Klrwln  & 
Tyler."  It  Is  concerning  the  price  of  this 
car  load  of  cans  that  the  controversy  in  this 
case  has  arisen.  It  appears  that  there  were 
otber  cars  shipped  by  the  plaintiffs  In  error 
to  the  canning  company,  amoundng  in  all 
to  six  car  loads. 

Plaintiffs  in  error  were  plaintiffs  below, 
and  brought  suit  to  collect  the  amount  of  the 
draft  August  1,  1889.  The  allegations  of 
their  petition  are  that  the  sight  draft,  with 
Mil  of  lading  attached,  were  sent  to,  and  by 
due  course  of  mall  -  were  received  by,  and 
came  into  the  bands  of,  the  defendant  in  the 
usual  and  ordinaiy  course  of  business,  and 
that  thereupon  it  became  the  duty  of  the 
defendant  to  collect  the  same  before  deliv- 
ering the  bill  of  lading  or  ttae  property  to  the 


Sheppard  OAnnitag  Company.  It  la  also 
averred  that  the  defendant  did  collect  ttae 
amount  of  the  sight  draft  from  the  Sheppard 
Canning  Company,  and  retained  the  same, 
and  refused  to  pay  It  ovae  to  them;  that  ttae 
defendant,  in  its  answer,  admits  that  the 
sight  draft  and  bill  of  lading  attached  came 
into  Its  hands  by  mall,  but  denies  it  came 
into  its  hands  in  the  usual  and  ordinary 
course  of  business,  and  avers  that  said  car 
load  of  cans  was  shipped  under  the  special 
agreement  with  Mr.  0.  N.  Sheppard,  and  that 
said  bill  of  lading  was  turned  over  to  the 
Sheppard  Canning  Company  by  special  au- 
thority from  plaintiffs  to  the  defendant  to  so 
turn  said  bill  of  lading  upon  payment,  to  wit, 
of  all  money  obligations  then  due  to  the 
plaintiffs  from  said  Sheppard  Canning  Com- 
pany theretofore  placed  in  the  hands  of  the 
defendant  for  collection.  Defendant  also  de- 
nies that  It  has  collected  the  sight  draft,  or 
retains  the  proceeds  thereof,  and  tendered 
ttae  draft  In  court  Reply  filed  of  general 
denial.  Jury  waived.  Cause  was  tried  to 
the  court  Judgment  entered  for  defendant 
Motion  for  new  trial  overruled,  and  plain- 
tiffs bring  ease  here  for  review. 

J.  F.  Tufts,  for  plaintiffs  in  error.  W.  W. 
&  W.  F.  Gutlirie,  for  defendant  In  error. 

OILKBSON,  P.  J.  (after  stating  the  facts). 
The  cause  of  action  set  forth  in  the  plain- 
tiffs' petition  is  for  money  had  and  received; 
that  the  defendant  bank  had  collected  the 
draft  mentioned,  and  failed,  neglected,  and 
refused  to  turn  the  proceeds  thereof  over  to 
them.  This  Is  denied  by  the  defradant  In 
error  as  one  of  their  defenses,  and  as  a  fur- 
ther defense  they  dalm  that  they  delivered  the 
car  of  cans  in  compliance  with  the  letter  ac- 
companying the  draft,  and,  if  there  was  any 
mistake  made,  it  was  an  honest  mistake  on 
their  part,  and  they  were  Justified  in  doing 
as  they  did  under  the  terms  of  ttae  Instruc- 
tions given.  It  to  evident  ttaat  they  did  not 
collect  the  draft,  as  they  made  a  tender  of 
It  In  court;  and  we  are  Inclined  to  the  view 
taken  by  them  with  reference  to  the  delivery 
of  ttae  car.  Ttae  language  used  in  the  letter 
of  Instructions  Is  susceptible  of  two  construc- 
tions, and,  as  there  to  no  testimony  In  thto 
case  tending  to  establish  any  collusion  or  bad 
faith  upon  the  part  of  the  defendant  In  error, 
we  do  not  think  they  should  be  held  liable 
for  an  honest  mistake  which  the  plaintiffs  in 
error  made  possible  to  occur.  They  had  it  in 
their  power,  when  choosing  the  language,  to 
make  themselves  perfectly  understood,  but 
failed  to  do  so;  and  we  think  it  to  the  uni- 
versal rule  that  "in  all  cases  where  a  written 
contract  to  susceptible  of  two  constructions, 
and  a  party  has  acted  thereon  upon  a  con- 
struction consistent  with  honest  intention 
and  good  faith  on  his  part  and  the  trial  court 
gives  such  construction  thereto,  an  appeltote 
court  will  not  overturn  or  set  aside  the  Judg- 
ment"   And  tbta  to  particularly  ba^  where 
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the  written  Inatniment  la  la  the  farm  of  Ib- 
Btructloiu,  and  the  party  reqaired  to  act 
thereonder  had  no  voioe  In  the  maUoK  tlute- 
of.  The  Umgruace  therein  bdng  amblcaoiui. 
It  sbotdd  be  most  stroncly  oonatniad  against 
the  maker.  In  this  caae  the  court  mad«  a 
general  finding  In  favor  ot  the  defendant,  and 
the  rule  haa  been  adopted  In  this  atate  that, 
"where  a  case  la  tried  by  the  eenrt,  and  a 
general  finding  la  made  la  favor  of  the  de- 
fendant, and  no  special  flndlnga  are  raqnast- 
ed  or  made,  the  general  finding  includaa  ev- 
ery material  fact  neceaaaiy  to  malntato  a 
judgment  baeed  upon  such  fiDdinga;  and 
where  there  is  some  evidence  to  copport  tiie 
general  finding,  ttie  judgment  will  not  be  dta- 
tnrbed  by  an  appellata  coort."  Moahnish  v. 
Zarker,  48  Kan.  888.  28  Pac.  881.  And  tiiece 
is  not  only  some  evidence  to  support  the  gen- 
eral finding  la  this  caae,  bnt  the  vrldenoe 
strongly  aupporta  every  material  fact  neces- 
sary to  be  found  in  this  cose  to  snstain  the 
judgment  Bnt  on  examination  of  the  la- 
eues  presented  by  the  plalntiffa'  petitlan  ve 
are  compelled  to  afllrm  thia  judgment  Tbe 
canae  of  action,  as  we  have  said,  sat  out 
therein,  is  for  money  bad  and  veceivad,  yet 
the  plaintiffs  failed  to  show  by  any  evidence 
that  the  defendant  collected  the  sum  of  $862, 
the  amonnt  of  the  drafts,  as  tliey  claim  it 
had,  and  refused  to  turn  over,  but  retained  it 
to  its  own  ns&  T%ers  la  an  abB<riute  faUuie 
of  evidence  to  support  this  allegation  of  the 
petition,  asd  ttie  question  theveton  presentad 
to  as  is  not  one  of  the  partlea'  rights  upon 
evidence,  but  upon  evidence  within  the  lasoe. 
The  moat  favorable  construotion  that  oo«ld 
be  iriaced  npon  the  plalBtlflB'  pleadings  In  this 
case  would  be  to  say  that  tbe  petitlos  pre- 
sented a  daim  of  llabUity  opon  two  eDimts: 
(1)  That  the  defendant  cc^ected  the  sum  of 
I862.0S,  which  it  refused  to  torn  over  to  the 
plalntlfFs,  and  retained  to  its  own  use;  and 
<2)  that  the  defendant  refused  to  return  the 
bUl  of  lading,  or  account  for  the  car  loads  of 
cans,  reasonably  worth  tbe  full  sum  of  |S62.- 
95,  the  market  valne  thereof.  Tbe  first  claim- 
ed ground  ol  liability  was  upon  the  testi- 
mony, or  rather  upon  the  lack  of  testimony, 
decided  advereely  to  the  plaintiffs,  and  there- 
fore settled,  and  the  second  claimed  ground 
of  recovery,  via.  the  refnaal  to  Ktnia  the  Mil 
of  lading  or  aceoant  for  the  cans,  waa  aban- 
doned by  them,  if  ttiey  ever  ooasldeaed  it  aa 
a  grotmd  of  rseovery.  Thwe  la  not  a  sylla- 
ble of  testimony  as  to  the  maikat  valne  of 
the  cans,  nor  is  there  any  showing  the  valne 
of  the  bill  of  lading.  There  is,  th«,  a  total 
failure  of  proof  on  every  material  aUegatton 
necessary  to  support  this  gionnd  of  recovery, 
and  a  falltire  of  proof  (even  under  the  lUxial 
construction  of  the  pleadings)  of  every  mate- 
rial fact  in  tills  case,  and  this  varianoe  Is 
fatal.  "A  party  cannot  allege  one  thing  and 
support  it  by  proof  of  an  entirely  difDeDMit 
state  of  facts."  RaUmad  Oo.  v.  Young,  3 
Kan.  658.  The  judgment  In  this  case  will  be 
afllrmed.    All  the  judges  concurring. 


0TATB  V.  ETZBIk 
(Ooort  of  Appeals  of  Ksniws,  Northern  Depart- 
ment. B.  D.     Jan.  9,  1806.) 

larOUfATION — VsKIFICATfOS  BT  PkOMCOTOB— 

PbbsosaIj  Kiioan.BDeB. 
It  ia  not  necesaaiy,  in  a  preaecution  imder 
tite  nvbibitory  law,  tliat  the  prgseentiiig  witnesi 
sbomd  have  aciuiil  {jersonal  Icnowledge  of  tlie 
transactions  diacged  in  tne  information.  It  ii 
sofliclent  if  he  have  notiee  or  knowledge  hereof. 
and  liad  tbe  oSenses  in  ccitemplation  when  be 
verified  the  information  wiiich  the  witneisn  tes- 
tified to,  and  for  wliich  the  defendant  waa  con- 
victed. 
(SyHabiia  by  the  Ooart) 

Appeal  from  district  court,  Shawnee  coun- 
ty;  Z.  T.  Hazen,  Judg& 

Mike  Btzel  waa  convicted  of  the  unlawful 
sale  of  Intoxicating  liquor,  and  i^peais. 
Afflnned. 

H.  O.  Saffoid  and  F.  B.  Daves,  fior  apgel- 
laat  Jaoitm  i.  Hitt,  for  the  State. 

GILKBSON.  P.  J.     Proeccntisn  tor  tbe 
unlawful  sale  of  lalwrtOTiting  Uqaor.    Ooa- 
Tietlon  had  at  the  Jannaiy  tens.  t88Sk    ne 
daisBdHnt  Btad.  appeais.    The  btfonnadao      j 
filed  in  this  action  eontaliis  seren  eoonti, 
charglBg  the  defendant  in  the  fiiat,  aeeond. 
tblsd,  fourth,  aad  fifth  eoonts  with  having 
sold  tntazlcatlng  llauots  at  No.  lilt  KMn 
staeet,  in  the  city  of  Topeka,  dnrjog  the 
month  of  Uaxb,  A.  D.  1896;    and  in  tbe 
■Ixth  and  seventh  counts  witfa  having  at 
tlM  same  ^ace  sold  intoxicating  U<iuor  dar- 
ing tbo  month  ot  Februajy.    Tbe  infotma- 
tlon  is  sworn  to  positlvieiy  by  one  D.  N.      i 
Burdge.    After  tltc  testimony  waa  in.  tlie      j 
state  elected  to  sly  for  a  cenvietloD  npoD 
tha  first,  aaoond.  and  tibird  countB  of  tlie 
information  upon  alleged  sales  made  npon 
the  4th  day  of  Maseh.  and  testified  to  by 
Kimball  and  Menedith,  and  upon  the  fonrtli 
count,  aa  testlfled  to  by  Kimball  and  Woods,      i 
of  sales  made  on  the  5th  day  of  March,  and      I 
on  the  sixth  count  as  testified  to  by  Mere- 
dith, of  sales  on  the  day  of  March.-     ] 

1896.  EUmball  and  Meredith  were  the  only  | 
witnesses  introdueed  oo  behalf  of  the  state 
who  testified  to  any  salea.  'Hie  testimony  . 
of  Kimball  was  that  on  the  4th  day  of 
March  he  purchased  a  half  pint  of  whisky 
from  tbe  defendant,  and  paid  him  50  cents 
thorafOr,  and  that  on  the  same  day  he  pur- 
chaaod  at  one  time  six  glasaes  of  beer  from 
the  defendant  and  at  another  time,  on  tbe 
same  day,  he  purchased  of  and  paid  tbe  de- 
fendant tor  aiz  {passes  of  beer;  that  Mere- 
dith waa  present  at  the  time  he  made  tbe 
aeeond  purchase  above  mentioned;  that  on 
the  next  day,  the  5th  of  March,  he  pur- 
chased six  glasses  of  beer  from  tfa«  defend- 
ant paid  him.  for  the  same,  and  that  oae 
Wooda  waa  with  hlM  at  thia  time.  Mere- 
dith testlfled  that  on  tbe  4th  day  of  March 
be  purcliaaed  a  lialf  pint  of  whiaky  at  the 
defendant  paid  hlin  tharafor,  and  that 
Kimball  was  pnesMit  at  thia  llnie;  that  the 
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■une  erening  KtmNin  pnrahaaed  at  th*  de- 
fendant alx  glaaaes  of  beer  at  one  time,  aad 
■ix  glasses  of  beer  at  anotber,  aad  paid  blm 
for  each  of  tbem.  Wood  testified  that  he 
neyer  bad  porcbaaed  any  beer  of  ttac  dA> 
fendaat.  never  bad  seen  any  one  porobaae 
beer  theire,  bot  that  he  draak  beer  ttof, 
bat  never  saw  any  one  pay  for  It.  And  tbU 
was  all  the  testimony  with  rtf  erence  to  the 
■ales  of  Honor  made  by  the  defendant  as 
charged  in  the  Information.  D.  N.  Bnvdge, 
who  reiifled  the  informatiea,  testified  that 
be  never  saw  the  defendant  sell  aaj  intuX' 
Icatlng  liquors;  that  the  witnesses  KlmbaU 
and  Meredith  had  Infomed  hint  that  he 
was  selUng  llqaor,— -beer  aad  whlskyy.-a9d 
inforwed  him  of  the  sales  which  wene  tas> 
tifled  to  upon  the  stand;  that  at  the  tlnie 
be  swore  to  the  infoitnatlon  he  had  In  eoa* 
templatlMi  what  KlsubaU  and  Meveditb  told 
him,  and  the  aUesed  sales  made  to  them  as 
testlfled  to  by  tbem  in  this  oase.  He  had  ne 
personal  kaowIedKe  o<  any  sates,  and  that 
all  ba  knew  was  what  the  witneimas  Mera> 
dith  aad  KlmbaU  told  him.  This  mas  aU 
the  testimony  oCeied. 

Tbe  defendant  reoncsted  tbs  oovit  to  ia> 
struct  the  Juy,  as  toUomtn  "That  no  OMk> 
Tlctlan  can  be  had  en  any  oOense,  eeccept 
such  as  D.  N.  Bundge  knew  of  at  the  tine 
the  tufonnatlOD  was  filed;  and  if  yen  be> 
tteva  Ccom  all  the  testtmosiy  la  this  case 
that  any  offense  railed  npon  for  coaTtetlOB 
by  the  pnwcontloa  was  not  knewn  by  said 
D.  N.  9wd0s  at  the  time  this  InfonuaUoa 
ma  filed,  that  yon  caanet  oonvlet  on  such 
offenses.  The  knewledse  refOned  to  in  the 
(oc<egDlnc  Inatmctlea  means  peraoaal  kno«rl> 
edge,  not  baaisay,  or  whait  some  one  else 
au7  have  told  hiia;  and  atthpogb  yo«  may 
beUere  from  the  evidence  that  psior  to  the 
fiUsg  of  the  Infermatlaa  t^e  witnesses  Klm< 
baU  aad  Mceeditb  may  bwre  told  said  D.  N. 
Burdge  of  said  alleged  sales,  th4t  would  not 
constitute  legal  knowledge  upon  the  part  of 
D.  N.  Rudgew"  These  instmctions  were  ro< 
fused  by  the  cecHt.  The  oonct  did  charsa 
upon  this  proposition  as  follows:  "Where 
an  Information  In  this  Und  of  a  case  la  veri- 
fied by  a  private  citizen,  and  In  that  case  I 
iastruct  yon  that  the  defendant  In  inch  a 
case  caaaot  be  eonvlcted  of  any  offense  oi 
whieh  the  pcaun  verifying  the  infonoatioa 
has  no  aotiae  o*  knowledge  at  the  time  of 
verifying  the  UUConaation;  and  In  this  case 
I  iastruct  yon  that  defendant  can  only  be 
convicted  of  such  oflSense  <«  offenses  as  D. 
N.  Boxdge,  who  verified  the  infotmatioB, 
had  artirn  or  knowledge  of  at  the  ttmte  he 
so  verified  it;  and  if  yon  believe  from  the 
evicteBce  that  D.  N.  Burdge  had  no  notice  or 
kaowledga  of  amy  of  the  offenses  obaiged 
in  the  iafoimiation  at  the  ttanc  ot  verifylnc 
the  same,  and  upoo  whl<^  the  state  relle* 
fOr  a  oonrletion,  then  yon  should  acqait  tb» 
defeodant  of  all  tite  offenses  relied  vpon  by 
the  state  of  which  Buidgs  had  no  nodoe  or 
knowledse-"    The  Jury  foond  tflie  drtlenriant 


gaUty  as  charged  In  tbo  flnt,  aeoond,  and 
third  oonnts  of  Hie  Information,  and  net 
guilty  on  the  fourth,  fifth,  and  sixth  counts. 
There  is  but  one  question  presented  (or 
the  eonsideratloa  of  the  oonrt  in  this  case, 
vis.  that  the  court  erred  in  refusing  to  give 
the  Instraotlons  asked  for  by  tlte  defendant; 
and  on  the  part  of  the  defendant.  In  snp- 
port  tiiereof;  w«  are  cited  to  several  ded- 
slons  of  tbo  smoMuo  court  of  this  state,  but 
we  do  not  think  tkat  they  apply.  Tbis  qve». 
lion  was  not  raised  la  State  v.  Qleason,  33 
Kan.  9BS,  4  Pae.  SOL  That  wa«  upon  the 
stUBateoey  of  a  eompl^int  verified  on  infor- 
sMtiDn  aad  beUof.  I«  Stat»  v.  Broofeg,  33 
Kin,  708,  7  Pac  091,  Joatlce  ValooUno  lays 
down  the  nils  wuetly  •«  gtvea  by  tfee  eowrt 
la  its  IwtnwtiQM,  and  Brooks  vm  convict- 
ed upoa  a  Qoml  In  the  bif  Qm«.tlon  of  whieb 
tko  preaecatiag  wltaew  tod  mt  "Uie  slight- 
Mt  thought  or  (nfonMtloa.*  In  State  v. 
Umaon,  tf  IC«B.  300,  »  Wit,  mi.  testimony 
had  been  taloHi  botere  tk%  eounty  attamegr 
m  pia»vi4ed  Wr  et»tutek  ihm}  fitod  witl»  the 
intormaitlan.  I^waon  vm  «9pv|«t«4  for 
Wlet  aot  miHrtionod  (a  •web  x^tif^fntfr 
And  in  Btnto  v.  Swebwr,  40  Em-  ^M,  M 
Pac  1022,  the  conviction  was  under  the 
same  circumstances  ae  ia  the  Lawson  Case; 
and  we  have  failed  to  find  any  anthority 
which  goes  to  the  extent  claimed  by  the  de- 
fendant, "that  tbciB  must  be  aa  actual  per- 
sonal knowledge  of  tbo  ofFeiue  comnalttBd;" 
in  other  wQi4fi.  that  the  party  making  the 
complaint  mu^t  have  been  present  and  tak- 
en part  in  the  vnjavfol  tranoactloi),  for  this 
is  what  ia  really  clataMd  by  the  defendant 
when  be  SAys  "tb«t  kwvledgo  neaiy  per- 
•omU  knowledge,  and  not  hearwy."  Weni 
this  rule  ado|>ted,  it  woald  only  be  those 
who  had  actually  drank  tbe  Uqnor  that 
would  be  competent  to  verify  an  Informal 
tioB.  While  be  migbl  see  some  one  dse 
drink  aad  pay  (or  somettlng,  yet,  K  he  did 
not  drink  himself,  his  infonnatloa  or  knowl- 
edge as  to  what  It  waa  would  be  hearsay. 
To  adopt  a  rale  of  this  kind  would  make  it 
impossible  for  crime  to  be  punicAied.  l%ere 
Is  no  contention  in  this  case,  as  there  was 
in  the  Gleasoa  Ca«e,  ttwt  bo  legal  fouod»' 
tton  had  been  laid  tor  issuing  the  warrant. 
The  complaint  here  waa  regular  in  form, 
and  supported  by  a  positive  oath.  Tills  con^ 
ferted  Juiisdietion.  The  tssdmony  as  to 
certain  sales  made  at  certain  tbnes  is  direct 
and  positive,  and  the  testimony  of  D.  N. 
Burdge  that  be  bad  these  identical  transac- 
tions in  his  ialnd'-"in  ooBteagpiation^'-when 
he  verified  the  information.  The  defend- 
ant was  found  guilty  upoa  these  specific 
sales,  and  was  convicted  of  tbo  Identleal 
offenses  which  were  in  the  mind  of  Burdge 
at  the  time  he  awie  the  complAint.  The 
court  Instxucted  the  Jury  fuUy  ajad  fOirly, 
and  gave  him  the  benefit  of  all  that  was  his 
due  under  the  Uvw,  and  wo  do  not  think 
thai:  any  of  his  rights  wove  prejudieed.  "Aa 
information  charging  the  unlawful  sale  of 
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Intoxicating  Uqnor,  verified  by  the  county 
attorney  upon  Infonnation  and  b^ef,  1b  suf- 
ficient for  all  purposes,  except  to  procore 
the  Issuance  of  the  warrant  and  the  arrest 
of  the  defendants.  And  a  verlfleation  In 
snch  a  charge  by  the  county  attorney  stat- 
ing positively  that  the  allegations  of  the  in- 
formation are  true,  when  In  fact  he  did  not 
see  the  unlawful  sales  made,  bnt  received 
Information  from  other  sources,  does  not 
Invalidate  the  information,  nor  pr^ndice 
the  substantial  rights  of  the  defendant" 
State  V.  Mosell,  40  Kan.  142,  30  Pac.  189. 
And  where  a  county  attorney  files  an  In- 
formation, charging  the  defendant  with  Iceep- 
Ing  a  nnlsance,  and  positively  verifies  the 
same  "as  tme  in  snbstance  and  In  fact," 
motions  to  quash  the  warrant  and  Informa- 
tion, and  a  plea  in  abatement  upon  the 
ground  that  the  information  is  not  property 
verified,  and  that  the  county  attorney  has 
no  personal  knowledge  of  the  facts  alleged 
therein,  are  properly  overruled.  "We  do  not 
think  the  court  erred  In  refusing  the  in- 
structions asked  for  by  defendant  The 
Judgment  of  the  district  court  must  be  af- 
firmed.   All  the  Justices  concurring. 


BTATB  f.  BARBBB. 

(Conrt  of  Appeals  of  Kansas,  Northeni  Depart- 
ment. B.  D.     Jan.  9, 1896.) 

IXTOXIOATINO  LiqUOKS — lU-BQAL  SaL,XS— NVISAKOS 

— FosMsa  Jbopahdt— (Jbedibiutt 
OF  With  188. 

1.  Under  the  statutes  in  this  state,  an  illegal 
sale  of  intozicatins  liquor  constitutea  an  entirely 
different  offense  from  tluii  of  keeping  a  pia«e 
where  intoxicating  liquora  are  sold  in  violation  of 
law.  The  latter  offense  is  declared  by  our  stat- 
utes to  be  &  nuisance,  and  an  acquittal,  under  a 
charge  of  making  an  illegal  sale,  is  no  bar  to  a 
prosecution  for  keeping  and  maintaining  a  place 
where  illegal  sales  axe  made;  and  evidence  of  any 
sales  made  in  the  place  alleged  to  be  kept  where 
intoxicating  liquors  are  sold  in  violation  of  law  Is 
competent  proof  in  support  of  the  diarce  of  main- 
taining such  nuisance,  even  though  sucE  sales  msy 
have  been  made  prior  to  the  date  of  such  former 
acquittal,  and  evidence  thereof  offered  at  the 
trial,  which  resultea  in  such  acquittal. 

2.  It  is  the  exclusive  province  of  the  Jniy  to 
weigh  the  evidence  submitted  upon  the  trial,  and 
to  determine  as  to  the  credibility  of  the  witnesses; 
and  where  the  verdict  was  approved  by  the  trial 
court,  the  judgmeit  rendered  thereon  cannot  be 
disturbed  by  this  court,  merely  on  the  gronnd 
that  tlie  complaining  witness,  upon  whose  testi- 
mony the  jury  necefsarily  returned  their  verdict, 
admitted  at  the  trial,  upon  cross-examination,  that 
he  was  pecuniarily  interested  in  the  result  of  the 
prosecution  of  the  esse. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court  Morris  county; 
James  Humphrey,  Judge. 

J.  N.  Barber  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.    Affirmed. 

M.  B.  Nicholson  and  Ueo.  P.  Morehouse, 
for  appellant  Lambert  Oraves  &  Dickson 
and  John  Malloy,  for  the  State. 


CIiARK,  J.  The  defendant  was  prosecut- 
ed in  the  district  court  of  Morris  county  for 
violations  of  the  prohibitory  liquor  law  of 
this  state.  The  information  was  filed  Octo- 
ber 20,  1894.  In  the  first  count  the  defend- 
ant was  charged  with  keeping  and  maintain- 
ing a  nuisance,  vis.  a  place  where  intoxicat- 
ing liquors  were  sold  in  violation  of  the 
statutes  of  this  state;,  while  in  the  second 
and  third  counts  he  was  charged  with  the 
illegal  sale  of  Intoxicating  liquors.  After  the 
state  had  Introduced  its  evidence  and  rested, 
the  county  attorney  announced  that  the 
state  would  rely,  for  a  convicti(Mi  under  the 
second  count  upon  a  sale  of  two  bottles 
by  the  defendant  In  September,  1891,  to 
one  Mad  Sorenson,  as  testified  to  by  the 
latter,  of  beer  and  brandy;  that  it  would 
rely,  for  a  conviction  under  the  third  count, 
upon  a  sale  of  two  bottles  of  be^'  to  one 
George  Leeson  In  the  month  of  September, 
1894,  as  testified  to  by  the  said  witness  Mad 
Sorenson;  and  that  the  state  would  rely,  for 
a  conviction  under  the  first  count  upon  ail 
the  testimony  introduced.  The  trial  resulted 
in  a  verdict  of  guilty  under  the  first  and 
second  counts,  and  not  guilty  under  the  ttiird 
count.  A  motion  for  a  new  trial,  setting  up 
the  statutory  grounds,  was  duly  filed,  and 
overruled  by  the  court  to  which  an  excep- 
tion was  saved;  and  the  defendant  was  ad- 
judged to  pay  a  fine  of  $1UU,  and  sentenced 
to  t>e  Imprisoned  in  the  county  Jail  for  a  pe- 
riod of  30  days  under  each  of  the  counts 
upon  which  he  had  been  found  guilty. 

The  defendant  alleges  that  the  court  erred 
In  its  admission  and  rejection  of  certain  evi- 
dence upon  the  trial,  and  In  its  instnictioiig 
to  the  Jury.  The  verdict  of  guilty  of  the 
chaige  of  keeping  a  nuisance,  as  set  oat  is 
the  Information,  was,  we  think,  fully  wa^ 
ranted  by  the  evidence.  The  defendant  pro- 
duced, as  a  witness  In  his  behalf,  one  Uugb 
Stewart  a  Justice  of  the  peace  of  the  cit; 
of  Ck>uncil  Urove,  and  sought  to  Introduce 
In  evidence  a  complaint  filed  with  said  jus- 
tice of  the  peace  in  which  the  defendant 
herein  was  charged  with  selling  IntoxScating 
liquor  in  violation  of  law.  The  plaintiff  ob- 
jected to  the  introduction  of  this  evidence 
as  being  incompetent  irrelevant  and  im- 
material to  any  issue  in  the  case;  and,  upon 
an  examination  of  the  complaint  the  court 
finding  that  the  defendant  was  therein  char- 
ged with  having  made  illegal  sales  prior  to 
the  dates  mentioned  in  the  Infotmation,  and 
prior  to  the  dates  of  the  allied  sales  npon 
which  the  state  bad  elected  to  rely  for  a 
conviction  la  this  case,  under  the  second  and 
third  counts,  sustained  the  objection,  to 
which  the  defendant  duly  excepted.  The  de- 
fendant then  made  the  following  offer:  "Tbe 
defendant  offers  in  evidence  tbe  complaint 
and  the  docket  ottries  in  the  trial  of  the 
defendant  J.  N.  Barber,  before  Hugh  Stew- 
art, a  Justice  of  the  peace  of  the  city  of 
Ooundl  Urove,  Morris  county,  state  of  Kao- 
aas,  charged.  In  a  complaiat  with  two  oonota, 
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with  a  violation  of  the  prohibitory  law, 
which  trial  was  had  before  said  Stewart, 
J.  P.,  before  a  jury,  on  the  13th  day  of  July, 
18M,  and  Bald  jnry  rendered  a  yerdlct  In 
favor  of  said  defendant,  J.  N.  Barber,  finding 
him  not  guilty  as  charged  In  the  complaint." 
The  state  objected  to  the  introduction  ot  this 
evidence  as  being  incompetent.  Irrelevant,  and 
immaterial,  which  objection  was  sustained, 
and  an  exception  thereto  saved.  We  see  no 
error  In  these  rulings  of  the  court  The  trial 
before  the  Justice  of  the  peace  was  bad  on 
the  13th  day  of  July,  1894,  more  than  two 
months  prior  to  the  date  of  the  particular 
sales  upon  which  the  state  announced  that 
it  would  rely  for  a  conviction  under  the 
counts  charging  the  defendant  with  Illegal 
sales.  Hence,  the  introduction  of  this  evi- 
dence would  not  have  been  competent,  rele- 
vant, or  material  in  this  case,  when  applied 
to  the  charge  of  selling  intoxicating  liquor 
in  violation  of  law.  There  was  no  attempt 
to  show  that  any  of  the  evidence  introduced 
upon  the  trial  before  the  Justice  of  the  peace 
had  any  reference  whatever  to  any  of  the 
transactions  to  which  the  witnesses  testified 
in  tlUs  case.  Hence,  the  evidence  otferea 
would  not  be  competent,  relevant,  or  mate- 
rial, when  applied  to  the  charge  of  maintain 
ing  a  nuisance  by  keeping  a  place  where 
Intoxicating  liquors  were  sold  in  violation 
of  law.  An  illegal  sale  of  intoxicating  liq- 
uors constitutes  an  entirely  different  of- 
fense from  that  of  keeping  a  place  where 
intoxicating  liquors  are  sold  in  violation  of 
law;  and  an  acquittal  or  conviction  under  a 
charge  of  making  an  illegal  sale  is  no  bar 
to  a  prosecution  for  keeping  and  maintain- 
ing a  place  where  Illegal  sales  are  made. 
The  test  is,  not  whether  the  defendant  has 
already  been  tried  for  the  same  act,  but 
whether  he  has  been  put  In  Jeopardy  for  the 
same  offense.  In  Com.  v.  Bubser,  14  Gray, 
83,  the  defendant,  charged  with  being  a  com- 
mon seller  of  intoxicating  liquors,  pleaded  a 
former  acquittal  upon  an  indictment  for  a 
nuisance  in  keeping  a  tenement  house  for 
the  unlawful  sale  of  intoxicating  liquors. 
Mr.  Justice  Hoar,  in  announcing  the  opinion 
of  the  court,  said:  "The  gist  of  one  offense 
is  the  keeping  of  a  tenement  house  for  an 
illegal  purpose,  which  makes  it  a  nuisance; 
of  the  other,  the  doing  of  certain  acts  which 
constitute  an  offense,  to  the  commission  of 
which  It  is  not  necessary  that  the  defendant 
should  have  been  the  keeper  of  any  building 
or  tenement  whatever.  On  the  trial  of  the 
first  indictment,  the  Jury  would  have  been 
properly  Instructed  to  acquit  the  defendant 
If  be  did  not  keep  the  tenement  described, 
however  great  a  number  of  sales  of  intoxi- 
cating liquors  he  might  have  made  within 
It"  Under  the  statutes  of  Georgia,  a  per- 
son was  indicted  for  selling  intoxicating 
liquors  without  a  license.  He  pleaded  for- 
mer conviction.  It  was  shown  that,  in  the 
former  case,  he  had  been  convicted  of  sell- 
ing liquor  to  a  minor  without  the  written 
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consent  of  his  parent  or  guardian,  and  the 
court  held,  tliat  while  the  act  of  selling  was 
identical  in  both  cases,  yet  the  offenses 
were  separate  and  distinct  Two  different 
laws  were  violated,— one,  in  selling  to  a  mi- 
nor without  the  written  consent  of  his  par- 
ent or  guardian;  the  other.  In  selling  with- 
out a  license  from  the  proper  authority. 
Bleckley,  G.  J.,  in  concurring  specially  in  the 
opinion  of  the  court,  said:  "I  have  very 
grave  doubt  upon  principle,  whether  a  sin- 
gle act,  although  it  may  have  violated  two 
statutes,  or  two  sections  of  the  Penal  Code, 
will  constitute  two  offenses;  •  •  •  but  I 
have  examined  the  authorities  to  my  satis- 
faction, and  they  seem  to  Justify  this  sort 
of  proceeding."  Blair  v.  State  (Ua.)  7  8.  E. 
865.  In  Buble  v.  State,  Ql  Ark.  12«,  170,  10 
S.  W.  28,  262.  the  appellant  sold  one  pint  of 
ardent  spirits  to  a  minor  without  the  con- 
sent of  his  parents  or  guardian.  For  doing 
so,  he  was  Indicted  for,  and  convicted  of, 
selling  liquor  without  a  license.  Ue  was 
subsequently  indicted  for  selling  Intoxicat- 
ing liquor  to  a  minor  without  the  written 
consent  of  his  parents  or  guardian.  To  the 
second  indictment  he  pleaded  such  former 
conviction,  and  not  guilty;  but  the  court 
sustained  a  conviction  under  the  second  in- 
dictment, holding  that  the  defendant  had 
been  convicted  of  two  separate  and  distinct 
offenses.  In  Com.  v.  Sullivan,  150  Mass.  315; 
23  N.  a  47,  the  court  said:  "SeUing  intoxi- 
cating liquors  may  be  evidence  of  the  of- 
fense of  maintaining  a  tenement  used  for 
the  Illegal  keeping  and  selling  of  such  liq- 
uors; but  it  is  not  the  same  offense,  and  a 
party  may  be  guilty  of  the  fmrmer  without 
being  guilty  of  the  latter.  Therefore,  an  ac- 
quittal of  the  latter  Is  not  a  bar  to  a  prose^ 
cutlon  for  the  former,  even  if  it  appears  that 
the  sale  now  relied  on  was  given  in  evidence 
In  the  prosecution  for  maintaining  the  tene- 
ment" In  Com.  V.  Bakeman,  105  Mass.  53, 
the  following  rule  is  laid  down:  "The  test 
as  to  the  legal  Identity  of  the  two  offenses  is 
to  be  found  in  the  answer  to  this  question: 
Could  the  prisoner,  upon  any  evidence  that 
might  have  been  produced,  have '  been  con- 
victed, upon  the  first  indictment,  of  the  of- 
fense that  is  charged  In  the  second?"  In 
State  V.  Homeman,  16  Kan.  452,  Brewer, 
J.,  cites  with  approval  the  following  from 
Wharton  on  Criminal  Law:  "It  may  be  gen- 
erally said  that  the  fact  that  the  two  offenses 
form  part  of  the  same  transaction  is  no  de- 
fense, when  the  defendant  could  not  have 
been  convicted  at  the  first  trial,  on  the  in- 
dictment then  pending,  of  the  offense  char- 
ged in  the  second  Indictment"  He  also 
cites,  with  approval,  Russell  on  Crimes,  fis 
follows:  "The  acquittal  on  one  Indictment, 
in  order  to  be  a  good  defense  to  a  subsequent 
indictment  must  be  an  acquittal  of  the  same 
Identical  offense  charged  in  the  first  indict- 
ment" See,  also,  State  v.  Coombs,  32  Me. 
629;  State  v.  Wheeler,  62  Vt  439,  20  Atl. 
601;   State  v.  Stewart  11  Or.  62,  4  P^c.  128;  -. 
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State  T.  Inness,  63  Me.  536;  Arrington  y. 
Com.,  87  Va.  96,  Vi  S.  E.  Zi^;  Com.  v.  iia- 
Cabe  (Mass.)  40  N.  E.  1»2. 

The  defendant  also  calls  atteutloa  to  a  dis- 
crepancy between  the  election  as  to  ttae  par- 
ticular sales  upon  wlilch  the  state  announced 
that  It  would  rely  tor  a  conviction,  and  the 
instructions  of  the  court,  and  urges  that, 
because  of  this  discrepancy,  the  rights  of  the 
defendant  may  have  been  prejudiced.  A  anf- 
ficient  answer  to  this  suggestion  Is  that,  as 
the  record  does  not  show  that  the  attention 
of  the  trial  court  wbb  called  to  this  discrep- 
Bucy,  and  as  no  objections  were  made  to 
the  Instructions  as  given,  nor  amendm^itB 
offered  thereto,  nor  other  and  additional 
instructions  requested,  any  errors  in  the  In- 
structions as  given  must  be  hel4  to  have 
been  waived,  especially  as  it  appears  that 
the  sale  referred  to  in  the  election  by  the 
«tate  and  the  one  covered  by  the  instruc- 
tions of  the  court  were  made  at  the  same 
time,  and  lioth  testified  to  by  the  same  wit- 


And,  dbally,  the  defendant  asks  this  court 
to  reverse  the  judgment,  and  order  a  new 
trial,  on  the  ground  that  the  only  witness 
who  testified  to  the  particular  sale  of  which 
the  defendant  was  convicted  admitted,  upon 
cross-examination,  that  he  had  been  furnish- 
ed the  money  with  which  to  make  the  pur^ 
chases  testified  to  by  him;  that  he  at  that 
time  expected  to  be  used  as  a  wltneoe 
against  the  defendant;  that  he  bad  been 
hired  to  make  the  complaint,  and  to  become 
a  witness;  that  he  cared  nothing  about  the 
enforcement  of  the  law;  and  that,  in  mak- 
ing the  complaint  and  becoming  a  witness 
In  this  case,  he  was  prompted  solely  by  the 
money  which  had  been  iHromised  him  by 
others.  In  other  words,  this  court  is  asked 
to  declare,  aa  a  matter  of  law,  that  auch 
a  witness  Is  unworthy  of  belief,  and  that 
the  defendant  should  not  be  deprived  of  his 
liberty,  property,  or  reputation  on  the  un- 
supported testimony  of  a  "spotter,"  although 
such  evidence  was  uncontradicted,  and  no 
attempt  was  made  to  impeach  the  witness, 
save  by  showing  the  motives  which  prompt- 
ed him  to  do  what  he  did  towards  securing 
the  conviction  of  the  defendant.  The  trial 
court  was  not  requested  to  submit  to  the 
jury  an  instruction  embodying  that  proposi- 
tion, and  we  know  of  no  law  which  would 
have  authorized  such  an  instruction.  Nei- 
ther do  we  know  of  any  precedent  which 
we  might  follow,  were  we  to  declare  the 
rule  to  be  as  argued,  even  if  we  entertained 
the  views  expressed  by  counsel.  The  argu- 
ment made  before  this  court  upon  this 
branch  of  the  case  might,  with  much  pro- 
priety, have  been  made  to  the  Jury.  Great 
latitude  in  the  discussion  of  the  question  as 
to  the  credibility  of  this  witness,  and  the 
reliability  of  the  testimony  given  by  him, 
would  undoubtedly  have  been  allowed  under 
the  following  instructions  given  by  the 
court:   "The  <aw  constitutes  yon   the  sole 


Judges  of  the  evidence,  4u>d  also  the  credi- 
bility of  the  witnesses.  You  must  determine 
what  faith  and  credit  you  will  give  to  the 
testimony  of  each  witness;  and  yon  may, 
for  the  purpose  of  determining  their  credi- 
bility, and  the  weight  to  be  glvai  to  their 
testimony,  note  their  appearance  and  de- 
meanor upon  the  witness  stand,  what,  if 
any,  interest  they  liave  in  the  praaecution, 
or  motive  to  vary  from  the  truth,  or  are  dis- 
interested, except  «8  citlsens  desiring  the  en- 
forcement of  the  law.  It  is  the  duty  of  the 
Jury  to  Judge  the  witnesses  fairly,  and  weigh 
all  the  evidence  impartially,  w)th  a  view  to 
an  ascertainment  of  the  truth  relative  t« 
the  charges  in  the  information,  and  to  de- 
clare the  truth  as  you  find  it,  in  your  ver- 
dict If  the  Jury  believe  that  any  witness 
has  sworn,  willfuUy,  falsely  to  any  mate- 
rial fact  in  the  case,  yon  may-  disregard  tlie 
whole  of  the  testimony  of  such  witness. 
You  should  View  and  wdgb,  carefully  and 
Impartially,  all  the  evidence,  and  declare  lo 
your  vwdict  your  honest  conviction  of  the 
truth,  when  that  is  held  free  from  reasona- 
ble doubt."  The  question  before  this  court 
la  not  as  to  what  weight  would  have  beea 
given  to  the  testimony  of  this  witness,  Sor- 
enson,  by  the  members  of  this  court,  had 
they  been  sitting  as  Jurors  in  the  case;  but, 
rather,  waa  there  any  proper  evidence  upon 
which  to  base  the  verdict  of  the  Jury?  Tbe 
court  propedy  instructed  the  Jury  that  the? 
were  the  sole  Judges  of  the  evidence  and  tbe 
credibility  of  the  witnesses.  Tbe  trial  Judge 
approved  the  verdict  of  guilty  by  the  Jury; 
and,  as  there  waa  some  proper  evidence  up- 
on which  to  base  the  verdict,  even  though 
It  be  that  of  a  mercenary  ?ritnes8,  this  conrt 
cannot  disturb  It.  The  Judgment  will  be  af- 
firmed. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  KENNEDY. 
(Court  of  Appeals  of  Kansas,  Northern  Dqwrt- 

ment  E   D.     Jan.  9,  1896.) 
Railboad  Companies — Crossiso  Accident— Speed 

OrTRAIX^NEOLIOEXCB  PER  Se — COSTKIS- 

DTOBT  NtauosscE— Dahagcs. 

1.  When  the  ordlnanfes  of  a  city  timnigb 
wbidh  a  railroad  runs  prohibit  the  rnnniiiK  o( 
trains  at  a  irreater  speed  than  six  miles  an  hour 
within  the  city  limits,  the  running  of  a  train  at 
greater  speed  than  that  allowable  u  neeligence  pr 
se,  but  it  is  not  such  negligence  as  authorizes  tb< 
recovery  of  damages  for  an  injury  inflicted  b) 
such  train,  unless  it  appears  from  the  evidence 
that  such  unlawful  tpeed  was  the  proximate  cause 
of  the  injury. 

2.  Contributoiy  iiegligenoe  is  not  impotalrie. 
as  a  matter  of  lavs,  to  a  child  10  years  of  age. 
who  is  injured  while  attempting  to  cross  a  rail- 
road track  in  from  of  an  approaching  train,  at  a 
public  street  crossing,  from  liie  mere  fact  tliat  be 
was  familiar  with  the  avssing,  Imew  that  ragines 
and  trains  were  frequently  passing,  that  it  wm 
dangerona  to  cross  in  front  of  a  moving  train, 
and  faile<l  to  look  for  approjcfaiag  trains  befUe 
making  the  attempt.  Questions  relating  te  care 
or  ne^igence,  in  snch  case,  are  dependent  on  the 
capacity  and  experience  of  the  child,  and  its  abil- 
ity to  guard  against  danger,  and  most  ordinarilT 
be  determined  fay  tbe  jury. 
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3.  Before  danuLgea  cm  be  awarded  for  per- 
nnnent  injury,  it  must  be  made  to  appear  that 
rach  injury  ia  reasonably  certain,  and  not  mere]/ 
possible. 
tSyllaboa  by  the  Court) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  T.  P.  Anderson,  Judge. 

AcUon  by  Frank  Kennedy,  by  William  Ken- 
nedy, his  next  friend,  against  tbe  Chicago, 
Roric  Island  &  Pacific  Railway  Comi>any. 
Tliere  was  a  judgment  for  plaintiff,  and  de- 
feudant  brings  error.    Reversed. 

Action  to  recover  damages  f<^  a  personal 
injury  alleged  to  have  been  sustained  by  the 
defendant  In  error,  who  was  the  plalntifl  be- 
low, through  the  negligence  of  the  plabitlfl  in 
error,  at  a  street  crossing  In  Kansas  City, 
Kan.  The  plaintiff,  Frank  Kennedy,  was  a 
boy  10  years  of  age  at  the  time  of  the  acci- 
dent. The  Jury  returned  a  verdict,  upon 
wblch  judgment  was  rendered,  for  $1,250  In 
bvor  of  the  plaintiff,  and  also  made  certain 
special  findings  of  facts,  among  them  being 
tbe  following:  On  request  of  the  plaintiff: 
"(2)  Was  the  plaintiff  just  before  and  at  the 
time  of  his  injury,  considering  his  age  and 
experience.  In  the  exercise  of  ordinary  care? 
Ans.  Tes.  (3)  Was  the  locomotive  and  train 
of  defendant  causing  the  Injury  to  plaintiff, 
it  the  time  and  place  of  the  Injury  to  plain- 
Jff,  running  at  a  rate  of  speed  to  exceed  six 
miles  an  hour?  Ans.  Tes."  "(6)  Was  the 
plnintifTg  view  obstructed  by  cars  upon  the 
side  track  at  the  time  and  place  where  he 
was  injured,  so  that  he  was  prevented  from 
seeing  the  approach  of  said  locomotive  or 
train?  Ans.  Yes.  (7)  Was  there  any  signal 
or  warning  given  by  those  In  charge  of  the 
locomotive  and  train  of  its  approach  at  the 
crossing  where  plaintiff  was  Injured?  Ans. 
The  jury  cannot  determine."  On  request  of 
defendant:  "(1)  How  many  railroad  tracks 
running  parallel  with  each  other  were  then 
St  the  place  where  plaintiff  was  Injured, 
wliich  crossed  Third  street?  Ana.  Five.  (2) 
On  which  of  said  tracks  was  the  train  that 
injured  the  plaintiff  passing  at  the  time  of 
the  accident?  Ans.  Second  from  the  north." 
•IT)  Was  not  the  plaintiff  familiar  with  the 
crossing  at  the  time  of  the  accident,  and  prior 
thereto?  Ans.  Tes.  (8)  Did  not  plaintiff 
know  at  the  time  of  the  accident,  and  prior 
to  that  time,  that  trains  and  engines  were  at 
an  hours  of  the  day  passing  backward  and 
forth  over  the  crossing?  Ans.  Yes.  (9)  At 
and  before  the  time  of  the  accident  did  not 
the  plaintiff  know  that  any  railroad  track  was 
a  place  of  danger?  Ans.  Yes.  (10)  At  the 
time  of  the  accident,  did  not  the  plaintiff 
know  that  it  was  dangerous  to  attempt  to 
•TOSS  the  railroad  In  front  of  a  moving  train 
or  engine?  Ans.  Tes.  (11)  If  the  plaintiff, 
« the  time  he  stepped  from  the  north  track, 
eolng  south,  bad  looked  to  the  west,  how  far 
'■ouia  he  have  had  an  unobstructed  view  of 
a  train  approaching  from  the  west  on  the 
track  on  which  the  accident  occurred?  Ans. 
'"oDld  have  seen  qnlte  a  distance  if  the  train 
liad  not  been   approadilng.     (12)  Was    the 


plaintiff  running  or  was  be  walking  at  the 
time  of  the  accident?  Ans.  Walking  fast 
(13)  Is  it  not  a  fact  that  plaintiff,  at  the  time 
of  the -accident,  was  attempting  to  cross  the 
raaroad  In  front  of  the  engine  that  struck 
him?  Ana.  He  was  attempting  to  cross  the 
track,  but  did  not  Imow  the  train  was  ap- 
proaching. (14)  Did  the  plaintiff  look  for  an 
approaching  train  before  attempting  to  cross 
the  track  at  the  time  of  the  accident?  Ans. 
Just  as  be  was  going  to  look,  the  engine 
struck  him.  (15)  If  he  did  look,  did  he  see 
the  approaching  train  before  be  attempted  to 
cross  the  track  where  he  was  hurt?  Ans. 
Not  until  the  train  struck  him.  (16)  If  he 
looked,  and  did  not  see  the  approaching  train, 
what  prevented  him  from  seeing  It?  Ans. 
Cars  on  the  side  track.  (17)  If  he  did  not 
look  fear  the  approaching  train  before  attempt- 
ing to  cross  the  track,  could  he  have  seen  It 
If  he  had  looked  after  he  had  crossed  the 
north  track?  Ana.  Could  have  seen  It  If  not 
right  onto  him."  The  railway  company  al- 
leges error  in  tlie  trial,  and  seeks  a  reversal 
of  the  judgement. 

M.  A.  Low,  W.  F.  Evans,  and  J.  E.  Dol- 
man, for  plaintiff  in  error.  MlUer  &  Kirllng 
and  Sherry  &  Hughs,  for  defendant  in  error. 

CARVER,  J.  (after  stating  the  facts).  The 
only  act  of  negligence,  under  the  evidence  and 
findings  of  the  jury,  attributable  to  the  rail- 
way company,  is  the  running  of  the  train 
which  inflicted  the  injury  at  a  rate  of  speed 
prohibited  by  the  ordinances  of  the  city  in 
wlilch  the  accident  occurred.  The  allegation 
that  warning  signals  of  the  approaching  train 
were  not  given  falls  to  the  ground  In  the  face 
of  the  finding  of  the  Jury  that  they  cannot 
determine  whether  or  not  such  signals  were 
given.  As  It  devolved  upon  the  plaintiff  to 
prove  that  fact.  If  It  existed,  such  a  finding 
negatives  its  existence,  for  the  purposes  of 
this  case.     Morrow  v.  Com'rs,  21  Kan.  484. 

At  the  time  of  the  accident,  the  city  ordi- 
nances prohibited  the  running  of  railroad 
trains  In  said  city  at  a  greater  speed  than  six 
miles  an  hour.  The  train  in  question  was 
being  run  at  a  greater  speed  than  was  allow- 
able, but  what  the  actual  speed  was  the  jury 
does  not  say.  It  Is  not  disputed  that  a  city 
may,  by  ordinance,  regulate  the  speed  of 
trains  within  its  limits.  It  also  seems  to  be 
a  well-settled  rule  that  a  violation  of  such 
municipal  regulation  Is  negligence  per  se. 
Railroad  Co.  v.  Morgan,  31  Kan.  77,  1  Pac. 
298;  Railway  Co.  v.  Pierce,  33  Kan.  61,  5 
Pac.  378;  Karie  v.  Railroad  Co.,  65  Mo.  470; 
Baker  ▼.  Railroad  Co.,  68  Mich.  90,  35  N.  W. 
836;  Railroad  Co.  v.  Voelker.  129  lU.  540, 
22  N.  E.  20;  Correll  v.  Railroad  Co.,  38  Iowa, 
120.  Upon  this  feature  of  the  case,  the  trial 
court  instructed  the  Jury  as  follows:  "(9)  It 
is  negligence  on  the  part  of  a  railroad  com- 
pany to  run  its  trains  through  a  city,  incorpo- 
rated town,  or  village  at  a  rate  of  speed  pro- 
hibited by  the  ordinances  of  said  dtyi/^aod  if      t 
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a  railroad  comiianj  does  so  run  Its  trains,  and 
thereby  causes  Injury  to  a  person  who  Is  him- 
self In  the  exercise  of  reasonable  care  and 
caution  to  avoid  Injury,  the  company  will  be 
liable."  It  is  contended  that  this  Instruction 
was  misleading  and  erroneous;  that  it  ylr- 
tually  directed  the  Jury  to  return  a  verdict 
against  the  defendant  if  they  found  that  the 
train  was  running  at  a  greater  speed  than 
six  miles  an  hour  at  the  time  it  struck  the 
plaintiff.  In  this  particular  Instruction,  the 
court  selected  a  single  fact  from  the  evidence, 
and  attempted  to  state  to  the  Jury  how  it 
might  be  made  the  basis  of  a  right  to  recover 
damages.  There  Is  always  danger  in  such 
practice  that  other  essential  facts  wUl  be  over- 
looked which  should  be  taken  into  considehi- 
tlon.  The  act  thus  concluslTely  condemned 
as  negligent,  and  property  so.  Is  of  a  pre- 
sumptive or  technical  character.  In  this  case 
the  excessive  speed  of  the  train  may  in  no 
manner  have  contributed  to  the  Injury,  and 
therefore  may  have  been  an  entirely  imma- 
terial circumstance  in  the  determination  of 
legal  liability.  Although  thus  negligent,  the 
company  would  not  be  liable  unless  the  prox- 
imate cause  of  the  injury  was  the  unlawful 
speed  of  the  train.  Kailroad  Ca  v.  Morgan, 
81  Kan.  77,  1  Pac.  2£»8;  Pennsylvania  Co.  v. 
HeusU,  70  Ind.  668;  Railroad  Co.  v.  Loomls, 
13  ni.  548;  Railroad  Co.  v.  WeUhoener,  72  lU. 
60;  Railroad  Co.  v.  Stebblng,  62  Md.  504; 
Stoneman  v.  Railroad  Co.,  58  Ma  503.  The 
mere  fact  that  the  plaintiff  wa^i  struck  by  a 
train  which  was  running  at  the  rate  of  8,  10, 
or  12  miles  an  hour,  and  was  thereby  Injured, 
would  not  prove  that  the  unlawful  Increase  of 
the  speed  of  the  train  was  the  proximate 
cause  of  the  injury.  It  does  not  necessarily 
follow  that  the  same  accident  would  not  have 
happened  bad  the  speed  of  the  train  been 
within  the  lawful  limit  The  court  applied 
this  rule  in  the  Instruction  concerning  a  fail- 
ure to  ring  the  bell  of  the  engine,  as  required 
by  the  city  ordinances.  After  giving  upon  that 
subject  substantially  the  same  instruction  that 
was  given  as  to  the  speed  of  the  train,  the 
court  said:  "The  neglect  of  ringing  the  bell 
of  an  engine  while  passing  through  a  city,  in- 
corporated town,  or  village.  In  violation  of  its 
ordinances,  is  not  of  itself  such  negligence  aa 
will  justify  a  recovery  for  damages  to  a  per- 
son injured  upon  the  track.  To  entitle  the 
plaintiff  to  recover  for  such  injury,  It  must  ap- 
pear from  the  evidence  that  the  injury  was 
the  result  of  such  omission  to  ring  the  bell." 
The  court  neglected  to  add  a  similar  qualifica- 
tion with  reference  to  the  speed  of  the  train, 
and  thus,  by  contrast  with  the  other  instruc- 
tirai,  emphasized  the  objectionable  feature  of 
the  one  of  which  complaint  is  made.  In  the 
absence  of  such  qualification,  we  think  It  Is 
open  to  the  objection  that  Its  natural  tend- 
ency was  to  mislead  the  jury  to  think  that 
the  negligent  running  of  the  train  at  an  un- 
lawful speed  was,  of  Itself,  sufficient  to  fix 
the  liability  of  the  company,  without  any  in- 
quiry to  determine  whether  such  violation  of 


the  ordinances  was  the  proximate  eaaae  of  the 
injury. 

Counsel  for  plaintiff  In  error  next  nrge, 
with  much  force  and  earnestness,  that  the 
findings  show  such  contributory  negligence 
on  the  part  of  the  plaintiff  as  precludes 
any  recovery  by  him,  even  conceding  that 
the  train  men  were  also  negligent  If  the 
plaintiff  had  been  a  person  of  mature  years 
and  judgment  this  contention  of  counsel 
would  have  to  be  sustained.  The  plaintiff 
attempted,  apparently,  to  cross  the  railroad 
tracks  without  looking  or  listening  with 
such  care  as  is  required  of  a  foot  traveler 
under  similar  circumstances;  and,  had  he 
looked,  he  must  have  seen  the  danger  of 
such  attempt  It  is  the  duty  of  a  person 
about  to  cross  a  railroad  track  to  look  and 
listen  for  approaching  trains;  and,  where 
the  failure  so  to  do  contributes  to  an  hi- 
jury  sustained  from  a  train  of  cars,  such 
contributory  negligence  will  defeat  a  re- 
covery of  damages  by  the  person  injured. 
Railway  Co.  v.  Adams,  33  Kan.  427,  6  Pac. 
529;  Clark  v.  Railway  Co.,  35  Kan.  350. 
11  Pac.  134;  Railroad  Co.  v.  Priest  50  Kan. 
16,  81  Pac.  674. 

The  difficulty  In  this  case  arises  from  the 
fact  that  the  plaintiff  was  a  boy  only  10 
years  of  age,  and  therefore,  as  claimed  by 
his  counsel,  not  subject  to  the  severity  of 
the  general  rule  as  to  contributory  ne^- 
gence.  Can  It  be  held,  as  a  matter  of  law, 
that  the  failure  of  a  boy  10  years  of  age 
to  exercise  the  care  and  prudence  demand- 
ed of  an  adult  before  attempting  to  pass 
over  a  railroad  at  a  public  crossing  is  sneb 
culpable  negligence  as  will  bar  a  recovery 
for  an  Injury  sustained  by  the  negligent 
running  of  a  train  of  cars,  even  though  be 
had  sufficient  intelligence  and  experience  to 
know  that  more  or  less  danger  usually  ac- 
companied such  an  undertaking?  Upon  tbig 
question  the  authorities  are  not  without 
conflict;  yet,  we  think,  they  are,  for  tbe 
most  part  distinguishable  or  reconcilable 
because  of  the  facts  peculiar  to  each  case. 
The  decided  cases  all  agree  In  holding  tbat 
the  law  does  not  require  of  a  child  tbe 
same  degree  of  care  that  Is  required  of  a 
person  of  mature  years;  that  a  child  Is  to 
be  held  responsible  only  for  the  exercise 
of  such  capacity  and  discretion  as  It  pos- 
sesses. It  is  also  generally  agreed  tbat 
whether  contributory  negligence  is  imputa- 
ble to  a  child  is  in  each  case  a  question  to 
be  determined  by  the  jury  upon  the  partic- 
ular facts  and  circumstances  in  evidence. 
From  such  facts  and  circumstances,  the  jury 
can  Judge  of  the  degree  of  its  IntelllgeDce, 
Its  capacity  to  appreciate  danger,  and  its 
ability  to  exercise  proper  Judgment  to  avoid 
it  In  this  case  the  jury  found  that  the 
plaintiff  was  familiar  with  the  crossing, 
being  accustomed  to  pass  over  It  about  four 
times  every  day;  that  he  knew  that  engizips 
and  trains  were  at  all  hours  of  tbe  daj 
passing  back  and  forth  a|  that  point;  and 
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that  It  was  dangeroas  to  attempt  to  cross 
the  railroad  in  frout  of  a  moving  train  or 
engine.  Hie  Jury  also  found  that  the  plain- 
tiff, at  the  time  of  his  Injury,  considering 
his  age  and  experience,  waa  in  the  exercise 
of  ordinary  care.  The  findings,  which  are 
most  favorable  to  the  plaintiff  in  error,  as 
to  the  knowledge  of  the  boy,  are  upon  some- 
what abstract  or  general  propositions,  rath- 
er than  upon  facts  immediately  related  to 
the  time  of  the  injnry.  The  principal  mat- 
ter to  be  determined  was  not  so  much  the 
plaintiff's  knowledge  of  the  dangers  general- 
ly to  be  apprehended  at  a  railway  crossing 
as  It  was  his  cai>acity  to  exercise  proper 
care  and  Judgment,  when  placed,  without 
fault  on  his  part,  in  a  situation  of  danger, 
to  guard  against  it.  It  is  within  the  obser- 
vation of  every  one  that  boys  of  this  age 
lack  the  experience  and  discretion  of  older, 
persons,  and  have  Impulses  and  propensi- 
ties which  frequently  lead  them  into  dan- 
gerous  situations,  when  they  do  not  think 
of  subjecting  themselves  to  any  special  risk 
of  danger.  They  may  have  knowledge  of 
imminent  danger,  and  yet,  through  the  nat- 
ural thoughtlessness  and  recklessness  of 
youth,  not  have  that  watchful  ward  against 
it  which  would  be  expected  In  one  of  more 
mature  years.  The  plaintiff  was  at  a  place 
where  he  had  a  legal  right  to  be,— on  a  pub- 
lic street,  on  his  way  to  school.  A  train, 
passing  on  the  third  of  five  parallel  tracks 
soath  of  him,  had  obstructed  his  passage 
for  a  time;  and,  as  soon  as  it  had  passed, 
he  started  cm  a  fast  walk  to  cross  over 
and  was  struck  by  a  train  moving  eastward 
on  the  second  track  he  had  to  cross.  On 
the  first  track,  on  each  side  of  the  street, 
stood  freight  cars,  obstructing  the  view  of 
the  approaching  train,  until  after  the  first 
track  had  been  crossed:  Between  the  dif- 
ferent tracks  was  a  distance  of  about  eight 
feet  It  is  evident  that  a  person  of  mature 
years,  in  the  exercise  of  ordinary  care  under 
these  drcumstances,  should  have  looked  for 
an  approaching  train  before  going  upon  the 
second  track.  But  the  degree  of  care  rea- 
sonably to  be  expected  from  this  plaintiff, 
under  the  circumstances  in  which  he  was 
placed,  must  be  otherwise  determined,  and 
was  properly  submitted  to  the  Jury  as  a 
mixed  question  of  law  and  fact  The  con- 
clnsion  at  which  we  have  arrived  in  this 
matter,  while  not  In  harmony  with  the  de- 
cisions of  some  courts  of  high  character, 
is,  we  think,  founded  in  the  better  reason, 
and  is  sustained  by  ample  authority.  Rail- 
way Co.  V.  Whipple,  39  Kan.  531,  18  Pac. 
730;  Kerr  v.  Forgue,  54  111.  4S2;  Railroad 
Co.  V.  Becker,  76  111.  25;  Benton  v.  Railroad 
Co.,  55  Iowa,  496,  8  N.  W.  330;  Railway 
Co.  y.  Bohn,  27  Mich.  603,  513;  Baker  v. 
Railvray  Co.,  68  Mich.  90,  85  N.  W.  836; 
Lovett  V.  Ralhroad  Co..  9  Allen,  557;  Plum- 
ley  V.  Birge,  124  Mass.  57;  Kuns  v.  City  of 


Troy,  104  N.  T.  844,  10  N.  H.  442;  Railroad 
Co.  V.  Stout,  17  WalL  657.  As  the  law 
famishes  no  definite  rules  for  the  determi- 
nation of  liability  in  such  cases,  each  case 
is  necessarily  largely  dependent  upon  its 
own  peculiar  facts.  Even  when  the  facts 
are  clearly  established,  but  are  of  such  a 
character  that  reasonable  and  equally  Im- 
partial minds  may  differ  in  the  conclusions 
and  inferences  to  be  made  therefrom,  the 
making  of  the  conclusions  and  inferences  in 
any  case  must  ordinarily  be  left  to  the 
Jury.  Railway  Co.  v.  Richardson,  25  Kan. 
391;  Osage  City  v.  Brown,  27  Kan.  74.  The 
case  of  Railroad  Co.  ▼.  Todd,  54  Kan.  551, 
38  Pac.  804,  to  which  counsel  for  plaintiff 
in  error  calls  our  attention,  presented  a 
case  clearly  distinguishable  from  this. 
There  the  child  was  a  willful  trespasser, 
going  upon  the  railroad  tracks  and  under 
cars,  Imowing  that  he  thereby  was  engaged 
In  a  wrongful  and  dangerous  act;  and 
the  Jury  specially  found  that  he  had  suffi- 
cient Intelligence  and  experience  to  luder- 
stand  and  appreciate  the  danger  he  was  in- 
curring in  doing  that  which  occasioned  his 
injury.  Upon  such  findings,  the  supreme 
court  held,  as  a  matter  of  law,. that  he  was 
guilty  of  contributory  negligence.  The  facts 
In  this  case  are  quite  different  from  those 
found  In  the  Todd  Case,  and  require  the 
application  of  different  principles. 

Complaint  is  also  made  because  of  the 
instructions  of  the  court  as  to  the  allowance 
of  damages  for  permanent  injuries.  Before 
such  damages  can  be  given,  the  evidence 
must  show  that  the  permanence  of  the  in- 
jury Is  reasonaiily  certain;  there  must  be 
more  than  a  merv  possibility  that  such  will 
be  the  result  Railway  Co.  t.  Cosby,  107 
Ind.  32,  7  N.  B.  873;  Pry  v.  Railway  Co., 
45  Iowa,  416;  White  v.  Railway  Co.,  61 
Wis.  536,  21  N.  W.  524.  There  was,  we 
think,  sufficient  evidence  upon  which  to  sub- 
mit this  question  to  the  Jury;  but  the  court 
should  have  further  instructed  as  to  the 
degree  of  proof  required  when  such  dam- 
ages are  claimed.  The  failure  to  so  in- 
struct would  probably,  of  itself,  not  be 
reversible  error.  In  view  of  the  fact  that 
no  further  Instruction  was  requested  on 
that  subject 

Other  instructions  of  the  court  may  be 
open  to  criticism,  but  as  any  error  In  them 
is  unimportant  under  the  facts  found  by 
the  Jury,  and  Is  not.  liable  to  occur  upon 
another  trial,  we  shall  not  lengthen  this 
opinion  by  any  particular  consideration  of 
them.  Considering  the  instructions  of  the 
court  as  a  whole,  and  construing  them  to- 
gether, we  are  of  the  opinion  fhat  they 
were  liable  to  mislead  the  Jury  upon  mate- 
rial issues,  to  the  prejudice  of  the  legal 
rights  of  the  plaintiff  in  error.  The  Judg- 
ment wUl  therefore  be  reversed,  and  the 
case  remanded  for  a  new  trlaL 
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BOWERS  et  al.  v.  KA0TS. 

(Court  of  Appeals  of  Kansas.  Northern  Dejpart- 
ment,  E.  D.    Dec  14, 1895.) 

DivoKOB— Attosnbts'  Fbbs— Dismissal. 
Where,  in  a  divorce  (nit  brooght  by  a  wife 
against  her  husband,  an  order  was  dniy  made  re- 

S airing  the  defenonut  to  par  the  attomeTS  for 
le  plaintiff  a  certain  sum  therein  named,  so  as 
to  enable  them  to  suitably  prepare  the  case  for 
trial,  and  the  serrices  for  which  such  allowance 
was  made  were  duly  rendered  by  such  attomejrs, 
and  the  order  of  the  coort.  was  not  complied  with 
by  the  defendant  nor  vacatud  by  the  court,  and  at 
the  solicitation  of  the  defendant  the  divorce  suit 
was  thereafter  dismissed  at  his  cost,  an  action 
will  lie  against  the  defendant  in  favor  of  such  at- 
torneys to  recover  Che  attorneys'  fees  so  allowed 
tbem  by  the  coort. 
(Syllabus  by  the  Gourt) 

Error  from  district  court,  Doniphan  county; 
J.  F.  Thompson,  Judge. 

Action  by  Alcid  Bowers  and  8.  L.  Ryan 
against  H^uy  F.  Eaats.  Judgment  for  de< 
fendant,  and  plaintiffs  bring  error.    Reversed. 

A-  Bowers  and  8.  L.  Ryap,  pro  se.  J.  J. 
Baker  and  A.  S.  Brewster,  for  defendant  In 
enor. 


CLARK,  J.  This  action  was  originally 
commenced  before  a  Justice  of  the  peace  of 
Wolfe  River  township,  In  Doniphan  county, 
and  was  subsequently  taken  upon  appeal  to 
the  district  court  of  said  coimty.  In  due 
time  the  case  was  regularly  called  for  trial, 
and  a  witness  was  sworn  to  testify  In  behalf 
of  plaintiffs,  whereniMn  the  defendant  ob- 
jected to  the  Introduction  of  any  evidence  in 
the  case  upon  the  ground  that  plalntltts'  bill 
of  particulars  did  not  state  facts  sufficient  to 
constitute'  a  cause  of  action  against  the  de- 
fendant The  objection  was  sustained,  and 
judgment  was  thereafter  rendered  against  the 
plaintiSs  for  costs.  They  have  brought  the 
case  to  this  court  for  review,  and  the  ques- 
tion for  our  determination  Is  as  to  whether 
or  not  the  court  erred  in  Its  ruling  on  the  ob- 
jection to  the  Introduction  of  any  evidence  in 
behalf  of  the  plaintiffs,  and  this  question  is 
fairly  presented  by  the  record.  The  plain- 
tiffs' bill  of  particulars  alleges  that  the  plain- 
tiffs are,  and  have  been  for  more  than  two 
years  prior  to  the  commenconent  of  this  ac- 
tion, attorneys  at  law,  with  full  power  and 
authority  to  practice  in  all  the  district  and 
Inferior  courts  of  Kansas;  that  the  defend- 
ant and  one  Alice  Kauts  are,  and  for  more 
than  ten  years  last  past  have  been,  husband 
and  wife;  that  on  the  18th  day  of  April, 
1800,  the  defendant  and  the  said  Alice  Kauts 
were  living  separate,  and  not  as  husband  and 
wife;  that  defendant  had  possession  of  all  the 
personal  property  of  his  said  wife,  amount- 
ing in  value  to  several  hundred  dollars, 
which  he  withheld  from  her,  and  appropriat- 
ed to  bis  own  use;  that  the  defendant  refus- 
ed to  live  or  cohabit  with  bis  said  wife  as 
her  husband,  and  had  long  prior  to  the  18th 
day  of  April,  1890,  refused  to  permit  her  to 
live  with  him,  or  occupy  their  homestead,  but 


rented  out  the  same  without  her  consent,  and 
appropriated  the  rents  thereof  to  his  own  nse, 
and  left  her  in  destitute  circimistances.  and 
because  of  her  111  health  she  was  unable  to 
provide  h»:«elf  with  the  necessaries  or  com- 
forts of  life,  and  was  dependent  upon  the 
charity  of  friends  for  maintenance  and  sup- 
port;  that  the  defendant  had  for  a  long  time 
theretofore  been  guilty  of  ertreme  cruelty  to 
her,  and  was  an  habitual  drunkard;  that  the 
defendant  was  the  owner  of  certain  teal  and 
personal  property  in  addition  to  their  said 
homestead,  in  said  Doniphan  county;  that  on 
the  said  18th  day  of  April,  1890,  sbe  employ- 
ed the  plaintiffs,  on  the  credit  of  the  defend- 
ant, to  bring  an  action  against  him  for  a  di- 
vorce and  for  alimony,  and  that  on  said  day 
they  did  bring  such  action  In  the  district 
court  of  Dcmlphan  county,  and  thereafter,  on 
due  notice  to  the  defendant,  procured  an  m- 
der  from  the  judge  of  said  court  for  the  pay- 
ment by  dtfendant  of  temporary  alimony  for 
the  support  and  maintenance  of  his  said  wife 
during  the  pendency  of  said  action,  which  or- 
der also  provided  for  the  payment  by  the 
defendant  to  the  plaintiffs  herein  of  the  sum 
of  $50  as  attorneys'  fees  to  suitably  prepare 
said  action  for  trial;  that  defendant  refused 
to  pay  the  greater  part  of  said  temporary  ali- 
mony, and  refused  to  pay  the  said  $50  attor- 
neys' fees  so  allowed  by  the  court,  or  any 
part  thereof,  and  that  such  proceedings  were 
thereafter  had  in  said  action  that  the  defend- 
ant was  committed  to  the  jail  of  said  county 
by  the  said  court  for  refusing  and  ne^ecting 
to  comply  with  said  order;  and  that  while 
defendant  was  confined  in  said  jail  under  said 
commitment,  at  the  solicitation  of  the  de- 
fendant, the  said  case  was  settled,  and,  agree- 
ably to  the  terms  ot  settlement,  the  said  suit 
was  dismissed  at  the  cost  of  the  defendant, 
and  be  was  adjudged  by  the  court  to  pay  aO 
the  costs  and  expenses  of  the  litigation  in 
that  action,  and  bis  wife  was  adjudged  to  be 
the  owner  of '  certain  personal  property, 
which  was  therein  ordered  to  be  turned  over 
to  her.  The  plaintiffs  further  allege  that  It 
was  necessary  to  perform  said  legal  services 
and  to  bring  said  suit  for  the  protection  of 
and  to  secure  to  the  said  Alice  Kauts  her 
rights,  and  therein  to  obtain  said  order  for 
the  payment  of  temporary  alimony  for  her 
support  and  the  allowance  of  said  attorneys' 
fees  to  Insure  an  efficient  preparation  of  her 
case,  and  that  said  services  were  reasonably 
worth  $100,  and  were  rendered  on  the  exclu- 
sive credit  of  the  defendant;  that  the  plain- 
tiffs had  paid  out  for  railroad  fare  and  hotel 
bills,  which  were  necessary  In  performing 
said  services,  the  sum  of  $10;  and  that  de- 
fendant is  Indebted  to  the  plaintiffs  In  the 
sum  of  $110,  with  interest;  and  that  the 
same  is  just,  due,  and  wholly  nnpald;  where- 
fore they  piay  judgment 

The  defendant  In  error  Insists  that  the 
plaintiffs'  bin  of  particulars  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  him,  as  It  does  not  allege  that  Mrs. 
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Kaata  ■wna  anthorlud  by  him  to  make  any 
such  contract  with  th*  plalntUEs  In  error,  and 
to  bind  him  to  pay  for  the  sarrlcee  roideied 
in  her  behalf  in  the  divorce  Boit;  and  that 
such  services  cannot  prc^>erly  be  dassed  as 
necessaries  for  the  payment  of  which  she 
coold  pledce  her  hosfaand's  credit;  that  at- 
torneys' fees  for  services  rendered  for  the 
wife  in  a  suit  brousht  by  her  for  a  divorce, 
where  the  snlt  is  subsequently  compromised 
and  dismissed,  cannot  be  recovered  In  an  ac- 
tion against  the  husband;  and  that,  as  the 
bQl  of  i>artlcalars  shows  on  its  face  that  an 
order  for  attorneys'  fees  had  been  made  and 
allowed  in  the  divorce  suit  it  was  the  priv- 
ilege and  doty  of  plaintiffs  in  error  to  have 
their  fees  taxed  as  costs  against  the  defoid- 
ant  in  that  snlt,  and  Judgment  rendered  there- 
on for  the  sama  We  do  not  feel  called  upon 
at  this  time  to  decide  as  to  whether  or  not 
an  action  would  ordinarily  lie  in  favor  of  an 
attorney  to  recover  from  tlie  husband  for 
services  roidered  his  wife  in  a  salt  against 
him  tat  a  divorce  when  such  services  were 
not  spedally  authorized  by  him.  The  issues 
Joined  In  this  case  upon  the  objection  to  the 
introdnctloa  of  evld^ce  do  not  necessarily 
involve  that  question.  Section  644  of  the 
Code  of  Civil  Procedure  provides  that  after  a 
petition  has  been  filed  in  an  action  for  di- 
vorce and  alimony  the  court  or  the  judge 
thereof  in  vacation  may  make  such  order 
relative  to  the  expenses  of  the  suit  as  will  In- 
sure to  the  wife  an  efficient  preparation  of 
her  case.  This  the  court  did  in  this  case 
by  making  an  order  requiring  the  defendant 
to  pay  to  the  plaintiffs  in  error  $60  as  attor- 
neys' fees  to  enable  them  to  suitably  pre- 
pare the  case  for  trial.  This  order  was  nev- 
er complied  with  by  the  defendant,  nor  was 
the  order  ever  vacated,  but  by  agreement  be- 
tween the  parties  to  that  action  the  suit  was 
thereafter  dismissed,  and  the  defendant 
agreed  to  pay  all  the  costs  and  expenses,  of 
the  litigation;  and  In  the  Journal  entry  of 
Judgment,  a  copy  of  which  was  attached  to 
the  bill  of  particulars,  the  defendant  was  ad- 
judged to  pay  all  such  costs  and  expenses, 
and  the  case  was  dismissed  at  defendant's 
cost,  and  execution  was  awarded  therefor. 
The  order  that  was  made  In  the  divorce  suit 
requiring  the  defendant  to  pay  the  plain- 
tiffs in  error  the  sum  of  $50  as  attorneys' 
fees  was.  In  effect,  an  adjudication  that  that 
amount  was  necessary  in  order  to  "insure  to 
the  wife  an  efficient  preparation  of  her  case." 
This  allowance  should  have  been  entered  as 
part  of  the  costs  in  the  case,  but  whether  In 
fact  It  was  so  entered  the  record  does  not 
disclose.  After  its  allowance  by  the  court 
it  became,  in  effect,  a  Judgment  for  that 
amount  in  favor  of  the  plaintiffs  In  error, 
which  could  be  recovered  upon  execution,  or 
It  might  be  made  the  basis  of  a  recovery  in 
an  Independent  action  against  the  husband. 
The  bill  of  particulars  stated  a  cause  of  ac- 
tion in  favor  of  the  plaintiffs  for  the  amount 
allowed  them  by  the  court  In  the  divorce 


suit,  especially  as  Its  sufficiency  was  chal- 
lenged In  no  other  manner  than  by  an  objec- 
tion to  the  introduction  o<  any  evidence 
thereunder,  and  the  court  erred  in  sustaining 
said  objection,  wherefore  the  Judgment  will 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  In  accordance  with  the 
views  herein  expressed. 


WHEAT  V.  BROWN. 

(Court  of  Appeals  uf  Kansas,  Southern  Depart- 
ment, 0.  D.     Feb.  6, 1896.) 

TSX^IHT  VKOK  YSAB  TO  YSAS— BlOHT  TO  CsOrS~- 

FOBSOIOSHBB— RiOHTS  OF  Pdbcbasbb 

— iNSTKUOriONS. 

1.  Where  a  tenant  occupies  a  farm  under  a 
written  lease  for  two  years,  and,  after  the  ter- 
mination of  the  time  specified  la  the  written  lease^ 
remains  in  the  actual  occnpancy  of  the  farm  with 
the  assent  of  the  owner,  cultiTating  the  same,  and 
paying  the  same  rent  that  he  did  under  the  writ- 
ten lease,  he  becomes  a  tenant  from  year  to  year; 
and  it  requires  a  notice,  in  writinK,  for  three 
months  prior  to  the  end  oi  the  year,  to  terminate 
sndi  lease. 

2.  Where  a  tenant  from  year  to  year  is  in 
flie  acstnal  oocuiiBn;.y  of  the  farm,  cultivating  the 
same,  and  has  be«!n  in  the  actual  occupancy 
thereof  for  about  three  years,  and  the  farm 
is  subject  to  a  mortgage,  and  the  mortgagee 
commences  an  action  against  the  mortgagora  to 
foreclose  the  mortgage,  and  does  not,  in  such 
action,  make  the  tenant  a  party  to  the  fore- 
closure proceedings,  a  decree  of  foreclosure,  and 
sale  under  snch  decree,  does  not  affect  the  ten- 
ant's right  to  occupy  the  premises.  The  par- 
chaser  at  the  sheriCrs  sale  acquires  all  the  right 
and  title  of  the  mortgagors  in  the  premises; 
and  will  be  entitled  to  receive  the  rents  for  all  im- 
mature crops  at  the  time  of  bis  parchase;  bnt  he 
is  not  entiUed  to  nil  crops  grown  on  the  land  by 
the  tenant,  and  is  not  entitlnl  to  take  forcible  pos- 
session of  the  premises,  and  distrain  the  tenant's 
cattle  as  trespassing  animals  thereon. 

3.  When  requested,  at  the  conclusion  of  the 
evidence,  to  Instruct  the  jury  in  writing,  it  is  error 
for  the  court  to  refuse  to  instruct  in  writing,  and 
then  instruct  them  orally,  and  request  the  court 
stenographer  to  take  the  instructions,  and  after- 
wards reduce  toem  to  writing.  Rich  v.  Lappin, 
23  Pac.  1038,  43  Kan.  666,  followed.    . 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Barber  county; 
0.  W.  ElUs.  Judge. 

Replevin  by  James  R.  Brown  against  John 
H.  Wheat  From  a  judgment  for  plaintiff, 
defendant  brings  error.    Reversed. 

This  is  a  suit  In  replevin  to  recover  pos- 
session of  35  head  of  cattle,  consisting  of 
cows,  heifers,  and  steers,  alleged  to  have 
been  wrongfully  taken  and  unlawfully  de- 
tained by  John  H.  Wheat  from  the  posses- 
sion of  James  R.'  Brown,  and  damage  fAr 
the  wrongful  taking  and  detention  thereof. 
Brown  alleges  that  he  had  a  special  owner- 
ship of  the  cattle  described  in  his  petition 
and  affidavit  In  replevin;  that  the  defendant, 
John  H.  Wheat,  wrongfully  took  them  away 
from  his  possession,  and  unlawfully  detains 
the  same  to  bis  damage.  The  action  was 
tried  by  the  court  and  a  jury,  and  resulted 
in  a  verdict  for  James  R.  Brown,  plaintiff 
below;  and  defendant  below,  John  H.  Wheats 
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filed  a  motion  for  new  trial,  which  was  over- 
ruled, and  excepted  to;  and  Wheat  also  ex- 
cepted to  the  judgment  of  the  conrt,  made 
case,  and  asks  for  a  reversal  of  this  Judg- 
ment 

S.  Ik  Overstreet  and  W.  S.  Denton,  for 
plaintiff  In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
This  suit  was  commenced  In  the  district 
court  of  Barber  county,  Kan.,  on  the  14tb 
day  of  November,  1888,  by  James  R.  Brown, 
as  plaintiff,  against  John  H.  Wheat,  as  de- 
fendant. The  suit  was  for  the  recovery  of 
the  possession  of  35  head  of  cattle,  consisting 
of  cows,  heifers,  and  steers,  described  in  the 
petition  and  affidavit  in  replevin  of  plaintiff, 
and  for  damage  for  ihe  wrongful  taking  and 
unlawful  detention  thereof.  The  plaintiff 
below,  James  K.  Brown,  in  his  petition  and 
amended  petition  alleges  that  he  had  a  spe- 
cial ownership  in  the  cattle,  and  their  value, 
and  was  entitled  to  the  immediate  posses- 
sion thereof,  and  that  John  H.  Wheat,  de- 
fendant below,  wrongfully  took  them  away 
from  him,  and  unlawfully  detains  the  pos- 
session of  them  from  him.  To  the  petition 
of  the  plaintiff  below  the  defendant  below 
filed  his  answer,  denying  each  and  every  al- 
legation of  the  plaintiff's  petition;  and  upon 
these  issues  the  case  was  tried  by  the  court 
with  a  Jury.  Upon  the  trial  of  the  case, 
after  the  plaintiff  below  had  Introduced  all 
of  his  evidence  to  prove  his  ownership  in 
the  cattle,  their  value,  and  that  the  cattle 
were  taken  away  from  his  possession  by 
the  defendant  below,  the  defendant  sought 
to  Justify  the  taking  and  holding  of  the 
cattle  under  the  estray  laws  of  the  state  of 
Kansas,  and,  for  the  puritose  of  showing  his 
right  to  take  the  cattle  and  hold  them  from 
the  possession  of  the  plaintiff  below,  in- 
troduced evidence  which  proved  the  follow- 
ing state  of  facts:  That  James  R.  Brown,  In 
the  years  1886  and  1887,  was  the  tenant  of 
two  quarter  sections  of  land  in  Barber  coun- 
ty, Kan.;  that  he  resided  in  the  dwelling 
house  situated  on  one  of  these  quarter  sec- 
tions; that  the  two  quarter  sections  were 
Joining,  and  constituted  one  half  section  of 
land;  that  the  two  quarter  sections  of  land 
belonged  to  different  owners;  that  one  quar- 
ter of  said  land  was  mortgraged;  that  Brown 
cultivated  the  improved  portions  of  each 
quarter  section  in  1886  and  1887  under  a 
written  lease;  that  he  continued  to  occupy 
abd  cultivate  said  land  In  1888;  that  he 
had  no  written  lease  for  the  land  in  1888; 
that  In  1888  the  mortgage  was  foreclosed  on 
one  of  these  quarter  sections  of  land,  and 
the  same  was  sold  by  the  sheriff  in  July, 
18S8;  that  the  defendant,  John  H.  Wheat, 
purchased  said  quarter  section  of  land  at 
sheriff's  sale  in  August,  1888,  and  a  sheriff's 
deed  was  issued  to  him  for  said  land;  and 
t>y  reason  of  these  proceedings,  and  by  rea- 
son of  the  purchase  and  his  deed  from  the 


sheriff,  he  claims  that  he  became  the  owner 
of  the  land,  and  was  entitled  to  the  hn- 
medlate  possession  of  the  same,  and  of  all 
the  growing  crops  thereon,  and  that,  the 
plaintiff's  (Brown's)  cattle  being  on  the 
premises,  and  eating  the  crops  thereon,  he 
was  entitled  to  take  possession  of  them,  and 
drive  them  off  of  said  lands  to  his  ovra  farm, 
where  be  lived,  about  one  mile  distant,  and 
take  them  up  as  estrays  under  the  law. 
We  do  not  think  that  this  contention  is  cor- 
rect Brown  was  In  the  actual  occupancy 
of  these  premises  as  a  tenant  at  the  time  the 
suit  of  foreclosure  was  commenced,  and  be 
was  not  made  a  party  to  the  foreclosuie 
proceedings,  and  the  decree  of  foreclosure, 
and  sheriff's  sale  under  the  decree,  did  not 
affect  his  rights  as  a  tenant,  as  he  was  en- 
titled to  the  possession  of  the  premises  until 
his  tenancy  was  determined  in  some  law- 
ful manner.  He  was  In  the  actual  occu- 
pancy in  1886  and  1887,  and,  having  re- 
mained on  the  premises  with  the  assent  of 
the  owner,  ani}  cultivated  the  same  from 
year  to  year  thereafter,  he  was  then  deemed 
a  tenant  from  year  to  year,  and  to  determine 
his  tenancy  required  at  least  three  montlis' 
notice  in  writing  prior  to  the  expiration  of 
the  year,  which  would  be  the  1st  day  of 
March.  Wheat  by  the  purchase  of  the  land 
at  sheriff's  sale,  obtained  all  the  right,  title, 
and  interest  in  and  to  the  land  that  the  mort- 
gagors had,  and  was  entitled  to  the  rents 
from  the  land  from  all  Immature  crops  at 
the  time  he  received  his  sherUTs  deed  for 
the  premises;  but  Brown  not  being  a 
party  to  the  foreclosure  proceedings,  tbe 
decree  did  not  terminate  his  lease.  Wheat 
could  determine  the  lease  on  the  1st  day  of 
March  thereafter  by  giving  the  notice  re- 
quired by  law,  but  could  not  go  on  and  take 
forcible  possession  of  the  land,  and  take  and 
distrain  Brown's  cattle  for  trespass  on  the 
land.  Brown  was  not  a  trespasser.  Being 
in  possession  under  a  lease  which  continued 
from  year  to  year,  he  had  a  right  to  keep  bii 
cattle  on  the  land;  and,  if  be  failed  to  pay 
the  rents.  Wheat  would  have  his  lien  on 
the  crops  grown  on  the  premises  for  the 
year  1888,  and  could  enforce  his  lien  by  at- 
tachment or  other  proper  proceedings,  but 
it  would  not  Justify  the  distraining  of 
Brown's  cattle  without  some  legal  proceed- 
ings being  first  had. 

It  Is  seriously  contended  by  counsel  for 
plaintiff  in  error.  In  his  brief,  that  the  court 
erred  In  refusing  to  give  hostructlon  No.  1, 
as  requested  by  defendant.  Wheat,  that  It 
was  necessary  for  Brown  to  prove  the  al- 
legations of  his  petition  with  reference  to 
the  ownership  of  the  cattle.  We  do  not  think 
this  instruction  was  correct  under  the  evi- 
dence. '  We  have  examined  the  evidence  set 
out  in  the  record  carefully,  and  think  there 
can  be  no  question  but  that  Brown  proved  a 
special  and  general  ownership  to  the  prop- 
erty, and  there  was  no  evidence  on  the  part 
of  the  defendant  tending  In  the  remotest  de- 
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free  to  contradict  the  proof  of  ownership. 
The  defendant  below  did  not  dispute  the 
ownership  of  Brown  to  the  cattle  on  the 
trial,  bnt  Justified  the  taking  'of  the  catUe 
as  a  right  to  take  them  np,  nnder  the  laws  of 
Kansas,  as  trespassing  animals  on  his  prem- 
ises, and  a  right  to  hold  them  for  damage 
done  to  crops  on  the  premises. 

There  are  several  assignments  of  error  set 
ont  in  the  petition  and  In  the  record,  all  of 
which,  bnt  one,  we  do  not  think  are  neces- 
sary to  be  considered,  as  the  court  did  not 
err  Jbi  the  particulars  complained  of.  Bnt 
this  case  must  be  reversed  for  the  sixth  as- 
slgrnment  of  error.  On  the  conclusion  of  the 
evidence,  the  defendant  below  requested  the 
court  to  give  written  instructions  to  the  jary 
In  said  case;  and  the  court  refused  to  give 
written  instructions  to  the  Jury,  as  requested 
by  defendant,  but  instructed  the  Jury  oral- 
ly, requesting  the  court  Btenograher  to  take 
said  instructions,  and  such  instructions,  be- 
ing taken  by  the  court  stenographer,  were 
afterwards  reduced  to  writing,  and  signed 
by  the  Judge,  without  being  numbered.  To 
the  manner  of  giving  the  instructions  the 
defendant  at  the  time  objected  and  excepted. 
Was  this  a  compliance  with  the  statute  in 
relation  to  giving  instructions  to  the  Jury? 
Sabdivision  5  of  section  275  of  the  Oode 
of  Civil  Procedure  reads:  "When  the  evi- 
dence is  concluded  and  either  party  desires 
special  instmctlons  to  be  given  to  the  Jury, 
such  instructions  shall  be  reduced  to  writ- 
ing, and  numbered,  and  signed  by  the  party 
or  bis  agent  or  attorney,  asking  the  same, 
and  delivered  to  the  court  The  court  shall 
give  general  instructions  to  the  Jury  which 
shall  be  In  writing,  and  numbered  and  plirn- 
ed  by  the  Judge,  If  required  by  either  party. 
•  •  •  All  lustructlons  given  by  the  court 
must  be  signed  by  the  Judge,  and  filed,  to- 
gether with  those  asked  for  by  the  parties, 
as  a  part  of  the  record."  This  section  of  the 
Code  Is  Imperative,  and  the  giving  of  in- 
structions orally,  when  requested  to  instruct 
In  writing,  is  not  a  compliance  with  this  sec- 
tion of  the  Code.  It  Is  a  right  that  a  party 
has  under  this  section  to  have  the  instruc- 
tions reduced  to  writing  by  the  Judge  of  the 
'Court,  to  have  them  set  out  In  separate  par- 
agraphs, and  each  paragraph  numbered,  and 
the  instructions,  so  reduced  to  writing  and 
numbered,  mast  be  signed  by  the  Judge,  so 
that  the  party  may  except  to  such  parts  of 
the  instructions  as  he  deems  erroneous,  and 
accept  those  that  he  thinks  contain  correct 
statements  of  the  law,  applicable  to  the 
pleadings  and  facts  as  proven  on  the  trial. 
Rich  V.  Lappln.  43  Kan.  606,  23  Pac.  1038; 
State  T.  Bennington,  44  Kan.  583,  25  Pac. 
«1;  State  v.  Potter,  15  Kan.  303;  City  of 
Atchison  T.  Jansen,  21  Kan.  560.  For  the 
error  in  refusing  to  Instruct  the  Jury  in 
writing,  as  requested  by  the  defendant  be- 
low, the  Judgment  is  reversed,  and  the  case 
remanded  for  a  new  trial.  All  the  Judges 
concnrrlng. 


RICHARDSON   v.    ORBAT  WBSTBBM 
MANUP'G  OO.i 
(Conrt  of  Appeals  of  Kansas,  Sontbem  Depart- 
ment, C.  D.     Feb.  6,  1896.) 

ApPBAI/— FaBTIM — CkjNDITIONiX    BAia— RtOHT   TO 
PosSBSBIOir. 

1.  A  case  in  this  conrt  will  be  dismissed  for 
want  of  necessary  parties  only  when  it  is  made 
to  appear  that  the  decision  of  the  court  might  prej- 
udicially affect  the  rights  or  interests  of  some  per- 
son not  before  It 

2.  A.  enters  into  a  contract  with  B.,  by  the 
terms  of  which  A.  agrees  to  fnmisb  some  new 
macninery,  and  pot  it  with  the  old  ma<;^iner7  al- 
ready in  the  mill  of  B.,  and  is  to  remodel  said 
mill,  and  gnarantieB  to  change  it  so  that  it  will 
do  certain  things.  B.  agrees,  when  the  mill  ful- 
fills the  guaranty  of  A.,  to  accept  and  aettje  for 
it  Held,  that  B.  is  not  bound  to  accept  and 
settle  for  it  and  is  not  in  default  in  the  pay- 
ments contracted  for,  until  it  fulfills  the  guar- 
anty. 

3.  Where  such  contract  provides  for  the  con- 
ditional sale  of  the  new  machinery,  and  stipulates 
that  the  title  to  the  same  shall  remain  in  A.  untU 
fully  paid  for,  and  that  iq>on  default  of  any  of  the 
payments,  A.  may  take  such  machinery  into  his 
possession,  heid,  that  the  title  remains  in  A.  nntil 
full  payment  is  made,  bnt  that  A.  is  not  entitled  to 
the  possession  thereof  until  default  is  made  in  the 
payments. 

4.  Where  one  of  the  recitals  in  a  written  con- 
tract is,  "It  is  expressly  agreed  that  no  warranty, 
or  verlMil  or  other  understanding  of  any  kind,  ex- 
ists in  regard  to  this  contract  or  to  said  machinery, 
othw  than  what  is  herein  expressly  stated,"  it  la 
error  to  permit  the  introduction  of  evidence  of  an 
oral  warranty  by  either  party  to  said  contract 

(Syllabus  by  the  Court) 

Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 

Replevin  by  the  Great  Western  Manufac- 
turing Company  against  True  Richardson  and 
others.  From  a  Judgment  for  plalntlfC,  de- 
fendant Richardson  brings  error.     Reversed. 

A.  B.  Parker,  for  plaintiff  In  error.  James 
Laurence,  Lucien  Baker,  and  W.  O.  Hook, 
for  defendant  in  error. 

DBNNI80N,  J.  A  motion  has  been  filed 
by  the  defendant  in  error  to  dismiss  this 
case  because  the  necessary  parties  have  not 
been  brought  into  this  conrt  None  of  the 
defendants  below  have  been  brought  here  as 
parties  except  Richardson,  and  it  is  claimed 
that  the  others  are  necessary  to  the  determi- 
nation of  this  suit  This  is  purely  a  Jurisdic- 
tional question.  Before  a  court  can  adjudi- 
cate the  rights  of  a  person,  or  disturb  him  in 
the  enjoyment  of  his  property,  or  take  from 
him  any  privilege  he  now  legally  has  In  re- 
lation thereto,  it  should  have  Jurisdiction 
over  the  person  and  the  property  sought  to 
be  disturbed.  When  the  question  of  Jurisdic- 
tion Is  brought  before  us,  we  must  consider 
the  status  of  all  the  other  parties  to  the  con- 
troversy, and  how  their  rights  may  be  affect- 
ed by  our  decision.  If  their  rights  can  be  pre- 
judicially affected  by  any  decision  we  may 
make,  then  we  must  have  Jurisdiction  of  the 
persons  before  we  can  adjudicate  their  rights. 
If  the  record  shows  they  have  no  Interest  or 
concern  in  the  subject-matter  of  the  salt  and 


1  Rehearing  pending. 
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their  interests  can  In  no  way  be  jeopardized 
by.  tbe  reyersal  or  modification  of  tbe  Judg- 
ment, it  is  not  necessary  for  this  court  to  ob- 
tain Jnrlsdlction  over  them  in  order  to  adju- 
dicate the  lights  of  the  real  parties  in  inter- 
est as  to  the  subject-matter  in  controversy. 
Because  a  person  is  made  a  party  upon  ei- 
ther side  of  an  action,  it  does  not  necessarily 
follow  that  Jurisdiction  of  such  a  person  is 
necessary  to  the  full  determination  of  the 
subject-matter  of  the  suit  We  may  say,  In 
this  connection,  tliat  tbe  dismissal  of  cases 
over  the  protest  of  the  plalntUT  in  error  is.  not 
favored  by  this  court  The  motion  therefor 
will  be  granted  only  when  the  defendant  in 
error  has  a  clear  legal  right  to  demand  it 
This  plaintiff  in  error  has  been  to  consider- 
able ezpoise,  and  has  been  endeavoring  for 
about  €  year«  to  obtain  a  legal  adjudication 
of  the  controversy  between  himself  and  the 
defendant  In  error;  and  we  do  not  think  this 
court  should  summarily  throw  his  case  out  of 
eonrt  unless  a  dear  legal  reason  is  shown 
therefor.  A  case  in  this  court  will  be  dis- 
missed for  want  of  necessary  parties  only 
when  it  is  made  to  appear  that  the  decision 
of  the  court  might  prejudicially  affect  the 
rights  or  inta^ests  of  some  person  not  before 
it  We  have  carefully  examined  the  deci- 
8l<MU  of  onr  supreme  and  appellate  courts, 
and  are  satisfied  that  that  is  as  far  as  they 
ever  intended  to  hold.  Such  seems  to  be  the 
ruling  of  the  supreme  court  in  Bis  i>arte  Pol- 
ster,  10  Kan.  204;  Ferguson,  v.  Smith,  Id.  394; 
Armstrong  v.  Durland,  11  Kan.  15;  Hodgson 
V.  Blllson,  Id.  357;  Bassett  v.  Woodward,  13 
Kan.  341;  State  v.  Cnmmerford,  16  Kan.  509; 
Ricliardson  v.  McKIm,  20  Kan.  346;  Browne's 
Appeal,  30  Kan.  331,  1  Pac.  78;  WUson  v. 
Auditing  C!ommi8Sion,  31  Kan.  261,  1  Pac. 
687;  Paper  Oo.  v.  Hentig,  31  Kan.  322, 1  Pac. 
S29;  McPh««on  v.  Storch,  49  Kan.  313,  SO 
Pac.  480;  Paving  Co.  v.  Botsford,  60  Kan. 
Sai,  31  Pac.  1106;  Steele  v.  Baum,  61  Kan. 
165,  32  Pac.  918;  Central  Kansas  Loan  &  Inv. 
Oo.  V.  Chicago  Lumber  Co.,  63  Kan.  677,  37 
Pac.  132;  Norton  v.  Wood  (Kan.  Sup.)  40  Pac. 
911;  Hyde  Park  Inv.  Co.  v.  First  Nat  Bank 
(Kan.  Sup.)  42  Pac.  321.  And  the  same  seems 
to  be  the  ruling  of  the  court  of  appeals  in 
Bain  v.  Insurance  Co.  (Kan.  App.)  40  Pac.  817; 
Bonebrake  v.  Insurance  Co.  (Kan.  App.)  41 
Pac.  67;  First  Nat  Bank  of  Frankfort  v.  First 
I^at  Bank  of  Westmoreland  (Kan.  App.)  41 
I'ac.  976.  To  hold  that  the  rights  of  the  real 
parties  to  a  controversy  cannot  be  adjudicat- 
ed by  a  court  because  some  person  not  be- 
fore it  may  be  tncidentaliy  benefited  by  a 
modification  or  a  reversal  <)f  tbe  judgment, 
would  be  to  apply  the  rule  when  the  reason 
for  it  did  not  exist  In  tbe  case  at  bar  Hor- 
ace Pardee,  Eugene  Pardee,  Emma  Pardee, 
and  A.  Gr.  Forney  were  made  defendants  in 
the  court  below,  and  were  not  made  parties 
in  this  court  Therefore  it  will  be  necessary 
to  inquire  into  what  rights  they  have  in  the 
property  in  controversy,  and  how  their  rights 
might  be  injuriously  afCected  by  a  reversal  or 


a  modification  of  the  Judgment  rendered  here- 
in. This  action  was  brought  to  reoever  the 
possession  of  specific  personal  property.  N» 
damage  for  its  detention  is  claimed.  No  one 
claims  to  own,  or  control,  or  detain  tbe  proper- 
ty, adverse  to  the  alleged  rights  of  the  plaintiff 
below,  except  Biohardaon.  No  demand  wa» 
ever  made  upon  Horace  or  EJugene  Pardee  for 
the  property.  When  the  demand  was  made 
upon  A.  O.  Forney  and  Emma  Pardee,  they 
both  told  the  person  who  made  the  demand 
to  go  and  take  the  property.  No  one  detain- 
ed the  property  from  the  defendant  in  error 
except  Richardson.  The  gist  of  the  actton  of 
r^levin  is  the  wrongful  detention.  The  ae- 
tlmi  ritould  have  been  brought  against  Bich- 
ardson  only.  Tbe  fact  that  other  iwrtles  who 
did  not  detain  the  property  were  made  par- 
ties  defendant  certainly  should  not  now  be 
ground  for  dismissing  the  case.  Suppose 
none  of  these  itersons  had  been  made  parties 
in  the  court  bdow,  and  the  neoeesary  ste^ia 
had  been  instituted  to  make  them  parties; 
ean  it  be  contended  that  the  trial  court  shoi^ 
have  ordered  it  done  after  the  court  was  con- 
vinced that  not  one  of  them  liad  wrongfully 
detained  the  property  in  controversy  from  the 
possession  of  the  plaintiff  below?  Oertahily 
not  At  the  trial  of  this  case  in  the  court  be- 
low, the  defrndant  in  error  did  not  claim  that 
ans  one  except  Richardson  had  detained  Ui» 
property,  or  was  interested  in  this  ccmtrover- 
sy.  In  the  statement  of  the  case  to  the  jury, 
the  defendant's  attorney  made  the  foilowUig 
statement:  "The  real  controversy  in  the  ac- 
tion is  between  True  Richardson  alone  and 
the  plaintiff,  the  Oreat  Western  Manufactur- 
ing Company.  The  other  parties  are  simply 
made  defendants  because  ttiey  are  supposed 
to  have  more  or  less  connection  with  the  sub- 
ject-matter of  the  controversy.  The  real  mer- 
its or  gist  of  tbe  business  is  between  Rich- 
ardson and  the  plaintiff." 

Counsel  for  defendant  in  error  contends 
that  as  Horace  Pardee  signed  the  original 
contract  and  notes,  he  will  be  injuriously  af- 
fected by  a  modification  or  reversal  of  the 
Judgment  This  is  not  an  action  to  foreclose 
a  lien,  or  to  recover  the  amount  due  upon  tbe 
notes  and  contract  It  is  an  action  in  re- 
plevin to  recover  the  personal  property.  It 
is  true  that  Richardson  alleged  a  breach  of 
the  contract  by  the  manufacturing  company, 
by  reason  of  which  no  payment  l>ec&me  due, 
and  that  therefore  his  detention  of  the  prop- 
erty was  not  wrongful;  but  certainly  Par- 
dee's interests  cannot  be  Jeopardized  by  a 
reversal  or  modification  of  this  Judgment 
Richardson  is  the  owner  of  Pardee's  interest 
in  the  mill,  and  Pardee  has  no  interest  In 
the  machinery.  We  must  refuse  to  dismiss 
this  action  upon  the  first  ground  set  forth 
in  the  motion  to  dismiss. 

The  other  ground  of  the  motion  to  dismiss 
is  that  the  case  made  does  not  contain  sucli 
recitations  as  are  necessary  to  challenge  the 
attention  of  this  court,  because  it  does  not 
state  that  It  contains  all  the  motions,  Jour- 
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nal  entries,  orders  of  the  court,  and  other 
proceedUigB.  The  record  recites  that  the 
case  -was  tried  upon  the  Issues  Joined  In  the 
pleadings  therein  set  torth,  and  that  the  pro- 
ceedings therein  Indicated  were  bad.  The 
allegations  as  to  evidence,  objections,  ex- 
ceptions, and  aU  the  rollngs  of  the  court 
thereon,  are  certainly  complete.  The  allega- 
tions as  to  the  Instructions  refused  and  giv- 
en, the  special  Interrogatories  and  verdict, 
the  motion  for  a  new  trial  and  the  action 
thereon,  the  Judgment,  and  the  Journal  en- 
try, all  seem  to  be  suffldient.  The  record 
is  at  least  sufficient  to  show  some  of  the  er- 
rors complained  of,  and  we  will  examine  the 
material  ones.  If  however  we  find  the  rec- 
ord deficient,  so  far  as  it  relates  to  any  as- 
signment of  error,  we  will  not  pass  upon 
such  error. 

We  will  now  proceed  to  an  examination, of 
this  case  upon  Its  merits.  The  defendant  in 
error  brought  this  suit  in  the  district  court 
to  recover  the  possession  of  certain  milling 
machinery  It  had  placed  in  the  mill  of  Rich- 
ardson and  Horace  Pardee.  As  an  evidence 
of  its  ownership,  it  attaches  to  Its  petition 
a  copy  of  the  following  contract,  entered  Ut- 
to  between  it  and  Rlchiirdson  &  Pardee: 

"An  agreement,  made  this  4th  day  of  No- 
vember, A.  D.  1887,  between  Great  Western 
Manufacturing  Company,  lieavenworth,  Kan- 
sas, of  the  first  part,  and  Richardson  &  Par- 
dee of  Belle  Plalne,  county  of  Sumner,  and 
state  of  Kansas,  of  the  second  part,  as  fol- 
lows: The  party  of  the  first  part,  in  con- 
Bldetation  of  the  promises  and  agreements, 
and  on  the  conditlcm,  hereinafter  contained, 
do  agree  to  seU  to  the  party  of  the  second 
part  the  following  described  machinery, 
which  is  to  be  located  as  follows  (contract 
subject  to  approval  of  the  Great  Western 
Manufacturing  Company):  In  their  mill 
near  Belle  Plaine,  Kansas.  The  parties  of 
the  second  part  are  to  deliver  said  machinery 
from  the  depot  In  Belle  Plalne  Into  said  mlU 
free  of  charge  to  the  parties  of  the  first -part. 
The  parties  of  the  first  part  agree  to  place 
the  said  machinery,  which  is  specified  In 
memorandum  attached  hereto,  in  said  mill 
in  a  workmanlike  manner,  and  guaranty 
each  and  every  piece  of  it  to  be  first-class  in 
every  resi>ect,  and  when  so  placed,  in  con- 
nection with  the  machinery  now  in  use  in 
Bald  mill,  to  constitute  a  mill  of  about  40 
barrels'  capacity  in  24  hours'  run,  which  will 
produce  as  good  grades  of  fiour  from  like 
grades  of  wheat  as  any  mill  in  the  state 
of  Kansas.  It  is  agreed  by  the  parties  here- 
to that  the  parties  of  the  first  part  are  to 
control  and  use,  free  of  charge,  any  or  all 
of  the  machinery  now  in  said  mill  that  they 
may  deem  suitable  in  overhauling  said  mill, 
but  no  less  new  machinery  than  hereinafter 
specified.  It  is  agreed  by  the  parties  or  the 
second  part  that  they  will  furnish  good  No. 
2  soft  wheat  with  which  to  test  said  mill 
when  completed.  The  parties  of  the  first 
part  agree  to  furnish  the  machinery,  etc.. 


specified,  pay  all  freights,  millwright  work, 
hardware,  tin  and  tinner's  work,  and  com- 
plete the  Job  in  about  40  days  from  the  time 
the  machinery  is  delivered  into  the  mill,  toe 
the  sum  of  thirty-three  hundred  dollars,  to 
be  settled  and  paid  as  hereinafter  provided. 
The  parties  of  the  first  part  have  notliing  to 
do  with  moving  the  water  wheel  to  new  lo- 
cation. It  iB  agreed  by  the  parties  of  the 
second  part  that  they  will  promptly  accept 
and  settle  for  said  mill  as  per  the  terms  of 
this  contract,  so  soon  as  the  parties  of  the 
first  part  shall  have  fulfilled  their  guaran* 
ty.  It  Is  further  agreed  by  the  parties  of 
the  first  part  that  said  mill  shall  make  a 
barrel  of  fiour  from  five  bushels  of  good 
sixty-pound  soft  wheat.  Said  machinery  to 
be  delivered  on  board  cars  in  the  (Ht^r  of 
Belle  Plaine.  Said  sale  to  be  made  on  the 
payment  by  the  second  party  therefor,  «f  the 
sum  ot  ($3,300.00),  thlrty^ljiree  hundred  dol- 
lars, as  follows:  $SO0.0O  cash  down;  iSOOAXf 
subject  to  check  when  machinery  arrives; 
$1,000.00  in  nine  months'  note;  $1,300.00  in 
fourteen  months'  note.  Such  deferred  pay- 
ments to  bear  Interest  from  the  time  snch 
machinery  shall  be  ready  for  deliveiy,  'pui> 
suant  thereto,  at  ten  per  cent  per  annum, 
for  which  deferred  payments  notes,  satisfac- 
t»Ty  to  the  first  party.  In  the  several  amounts 
and  at  the  several  times  of  payment  and 
with  such  interest  as  above  specified,  and 
current  rate  of  excliange  on  Leavenworth, 
shall  be  given,-^ll  of  such  notes  to  be  made 
payable  at  Belle  Plalne  Bank,  and  to  bear 
date,  on  the  day  the  nilU  is  accepted,  IS—; 
and  on  making  such  cash  payment,  and  de- 
livery of  such  notes,  said  machinery  to  be 
controlled  by  the  party  of  the  second  part, 
sabject  to  the  condition  hereof.  In  case 
of  any  defect  In  material  or  workmanship 
of  said  machinery,  the  party  of  tlie  first  part 
will  make  the  same  good  at  their  shops  with- 
out charge;  and  should  it  not  perform  as 
well  as  is  customary  for  machinery  of  like 
size  and  proportions,  the  second  party  Is  to 
notify  and  give  the  first  party  a  reasonable- 
chance  to  make  the  saine  perform  in  a  prop- 
er manner.  It  is  expressly  agreed  tbat  no 
warranty,  or  verbal  or  other  understanding 
of  any  kind,  exists  in  regard  to  this  contract, 
or  to  the  said  machinery,  other  than  what 
is  herein  expressly  stated;  and  all  claims 
for  damages  must  be  presented  In  writing 
within  sixty  days  from  the  delivery  of  such 
machinery.  Said  machinery  shall  have  prop- 
er care  and  attention  while  in  the  charge  of 
the  party  of  the  second  part;  and  the  party 
of  the  second  part  shall  insure  such  ma- 
chinery in  the  sum  of  $2,300.00  for  the  bene- 
fit of  the  party  of  the  first  part.  And  it  is 
hereby  stipulated,  and  It  is  the  express  con- 
dition of  this  Agreement  of  sale  and  pur- 
chase, that,  until  full  and  complete  payment 
of  the  purchase  money  herein  mentioned, 
and  the  interest  thereon,  whether  such  pur- 
chase money  or,  any  part  of  It  is  evidenced 
by  said  promissory  notes,  or  any  renewals 
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fhereoi^  to  made,  the  title,  ownership,  and 
right  of  poesesalon  of  said  machinery  does 
not  pass  from  the  party  of  the  first  part; 
and  said  first  party  may,  at  any  time  after 
•default  of  any  payment  and  a^eement  here- 
tofore mentioned,  reduce  the  same  to  posses- 
sion, and,  for  the  purpose,  may,  with  or  with- 
out legal  process,  enter  upon  any  premises 
where  the  same  or  any  part  thereof  may 
be,  and  may  sever  and  detach  the  same  or 
-any  part  thereof  from  any  freehold,  land, 
tenement  appurtenances,  or  fixtures  to  which 
the  same  may  he  attached,  whether  the  same 
has  become  a  part  thereof,  or  not,  because  of 
such  attachment,  and  may  remove  the  same, 
and  have,  bold,  and  retain  possession  there- 
of, with  the  full  right  thereafter  to  use,  seU, 
or  dispose  of  the  same  for  their  sole  use  and 
benefit;  and,  upon  the  taking  of  sach  pos- 
session, all  and  every  claim  to  or  upon,  or 
interest  in,  or  right  of  possession  of,  the 
said  macliinery  or  any  part  thereof,  by  the 
said  party  of  the  second  part  or  his  assigns, 
shall  cease,  end,  and  determine,  and  any 
part  of  the  purctiase  money  which  shall  have 
been  paid  shall  be  forfeited  to  the  party  of 
the  first  part,  and  no  claim  therefor  shall  be 
made  or  maintained  by  the  party  of  the 
second  part  Oreat  Western  Mfg.  Co.,  by 
Jos.  W.  Wilson.  Richardson  &  Pardee. 
True    Blchardson.     Horace    Pardee." 

The  memorandum  of  •machinery  Is  as  fol- 
lows: "For  RlchardB<m  A  Pardee,  Belle 
Plaine,  Kansas.  B^om  Great  Western  Man- 
ufacturing Co.,  Leavenworth,  Kansas,  Nov. 
4,  '87.  Remodel  old  mill  to  40  to  50  bbls. 
Old  machinery  to  be  used:  1  Allla  8-roU  mill, 
with  2  pair  9x8,  corrugated;  1  pair  9x12,  cor- 
rugated, for  3  breaks;  1  pah:  9x12,  smooth. 
1  No.  5  Sn^ith  centrifugal.  1  No.  2  Excel- 
sior purifier.  1  No.  0  Smith  purifier.  1  No. 
1  California  brush  smutter,  new  brush.  11 
elevators,  water  wheel,  shafting,  pulleys, 
gearing,  sprockets,  chain  and  other  items. 
Richardson  &  Pardee  to  reset  water  wheel, 
put  building  in  proper  condition,  dig  out  base- 
ment, etc.,  l>elow  grinding  fioor.  New  ma- 
chinery [and  then  follows  a  list  of  the  ma* 
chineryln  controversy]." 

Said  manufacturing  company  alleged  a  com- 
pliance upon  its  part  of  the  terms  of  the 
contract,  and  a  failure  upon  the  part  of 
Richardson  &  Pardee  to  pay  a  part  of  the 
contract  price,  and  also  alleged  a  demand 
for  the  return  of  the  property.  Richardson 
answers  by  a  denial  of  all  the  allegations  of 
the  petition  except  such  as  are  therein  spe- 
cially admitted.  Be  admits  the  execution  of 
the  contract,  and  that  the  manufacturing 
company  partially  performed  its  part  of  said 
contract,  but  only  to  the  extent  of  shipping 
the  machhiery  to  Belle  Platne  and  placing  it 
in  the  mill.  He  alleges  that  the  mill,  when 
completed  by  said  manufacturing  company 
'PhoUy  failed  to  perform  the  things  which  it 
had  been  warranted  to  perform  by  said  man- 
ufacturing company  In  said  contract,  and 
said  company  fiUled  and  refused  to  make  it 


so  perform,  although  notified  to  do  so;  also, 
that  the  machinery  furnished  was  not  of  the 
quality  represented  by  said  company  hi  said 
contract;  also  that,  after  a  final  test  of  the 
mill,  the  firm  of  Richardson  &  Pardee  notl- 
fled  said  manufacturing  company  that  die 
mill  had  wholly  failed  to  comply  with  the 
conditions  of  its  warranty,  and  that  they  re- 
fused to  accept  the  same,  and  that  it  must 
make  the  mill  comply  with  the  terms  of  tbe 
warranty,  or  remove  its  macliinery  from  tbe 
mill,  and  pay  the  damages  tbey  had  sns- 
talned,  and  return  the  money  paid;  also,  tbat 
said  company  fails  and  refuses  to  comply 
with  the  conditions  of  said  notice;  and  also 
alleges  damages  to  the  mill  l>ecause  of  the 
chauges  made  in  it  by  said  manufactaring 
company.  The  company  filed  a  reply,  in 
which  it  alleges  that  Richardson  &  Pardee 
reivesented  and  guarantied  tliat  the  power 
to  run  the  mill  after  the  machinery,  etc.,  was 
placed  in  it,  would  be  a  whed  running  under 
a  10-foot  head  of  water,  and  that  there  wag 
sufiBclent  water  for  a  10-foot  head,  and  tbat 
the  contract  was  based  upon  said  guaranty, 
and  that  the  failure  of  the  mill  to  do  as 
guarantied  was  because  of  such  lack  of  pow- 
er. The  case  was  tried  with  a  Jury,  and 
they  returned  a  verdict  for  the  manufacturing 
company,  and  Judgment  was  rendered  there- 
on. Richardson  brings  the  case  here  for  re- 
view. 

▲n  examination  of  the  contract  shows  tbat 
the  manufacturing  company  agreed  to  fu^ 
nish  first-class  new  machinery  (not  less  than 
the  itemized  list),  and  remodel  the  mill  by 
using  It  and  whatever  of  the  old  machinery 
in  the  mm  it  desired,  and  were  to  do  tbe 
work  in  a  good,  workmanlike  manner.  It 
guarantied  that  the  mill,  when  completed  aa 
they  agreed  to  remodel  it  should  constitute 
a  mill  of  about  40  barrels'  capacity  hi  34 
hours'  run,  which  would  produce  as  good 
grades  of  flour  from  like  grades  of  wheat  oa 
any  mill  in  the  state  of  Kansas,  and  tbat 
said  mill  should  make  a  barrel  of  flour  from 
5  bushels  of  60-pound  soft  wheat  The 
things  to  be  done  by  Richardson  &  Pardee 
are  to  furnish  the  original  mill,  haul  the  ma- 
chinery from  the  statldn  to  the  mill,  reset  tbe 
waterwheel,  put  building  in  proper  condition. 
dig  out  basement,  etc.,  below  grrinding  floor, 
to  furnish  good  No.  2  soft  wheat  to  test  said 
mill  when  complete,  and  to  promptly  accept 
and  settle  for  said  mill,  as  per  the  terms  of 
the  contract,  as  soon  as  the  parties  of  the 
first  part  shall  have  fulfilled  their  guaranty. 
The  Issues  raised  by  the  pleadhigs  relate  to 
these  agreements.  The  defendant  alleges 
full  compliance  upon  Its  part  and  nonpay- 
ment of  part  of  the  contract  price  upon  tbe 
part  of  the  plaintiff  in  error.  The  plaintiff 
in  error  denies  that  the  defendant  in  error 
has  ever  fulfilled  its  guaranty,  and  hence  he 
Is  not  bound  to  accept  and  settle  for  the 
same,  but  that  he  Is  entitled  to  damages  be- 
cause of  such  failure.  The  defendant  in  er- 
TOT,  in  Its  reply,  claims  that  the  reason  tbat 
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It  did  not  falfln  its  guaranty  wza  because 
Richardson  &  Pardee  did  not  furnish  a  10- 
foot  head  of  water,  as  they  had  agreed  to  do, 
and  that  the  water  wheel  had  been  Improperly 
set.  These  qnestlons  were  all  properly  In 
Issne,  and  the  evidence  and  Instruction  should 
have  been  applied  to  them.  The  real  ques- 
tion is,  bad  default  been  made  In  ther  pay- 
ment of  the  contract  price?  If  It  had,  then 
the  manufacturing  company,  by  the  terms  of 
the  contract,  had  the  right  to  possession  of 
the  property  In  controversy.  The  contract 
stipulates  that  the  title  shall  remain  In  It 
until  full  payment  la  made,  and  upon  default 
in  any  payment  it  may  take  ixxssession.  The 
title,  therefore.  Is  still  In  the  manufacturing 
company.  If  default  has  been  made  In  any 
payment  of  the  contract  price,  it  Is  entitled  to 
the  possession  of  the  machinery  it  furnished; 
but.  If  no  default  has  been  made  in  any  sncb 
payment  It  is  not  entitled  to  the  possession 
of  the  machinery.  Richardson  &  PaMee 
were  to  accept  and  settle  when  the  manufac- 
turing company  had  fnUIlled  its  guaranty. 
Until  it  had  done  so,  Richardson  &  Pardee 
were  not  liaUe  for  any  sum  other  than  the 
first  two  payments  of  $500  each,  and  they 
were  to  have  been  made  before  the  machin- 
ery was  put  into  the  mill.  The  manufactur- 
ing company  should  not  have  been  permitted 
to  introduce  oral  evidence  to  establish  its 
claim  of  a  breach  of  warranty  as  to  the  head 
of  water  to  mn  the  wheel.  It  relies  upon  a 
contract  in  writing,  and  that  contract  stipu- 
lates that  "it  is  expressly  agreed  that  no 
warranty,  or  verbal  or  other  understanding 
of  any  kind,  exists  in  regard  to  this  con- 
tract, or  to  the  said  machinery,  other  than 
what  is  herein  expressly  stated,"  etc.  There 
is  no  warranty  In  the  contract  as  to  power. 
Its  terms  cannot  be  varied  or  contradicted  by 
tither  party  to  said  contract. 

The  notes  which  were  given  by  Richardson 
&  Pardee  seem  to  have  been  given  before  the 
mill  was  completed,  and  cannot  be  h^d  to 
absolve  the  manufbctulng  company  from  ful- 
filling its  guaranty.  The  contract  in  this 
case  must  t>e  construed  as  a  whole.  Each 
party  must  do  all  the  things  it  agrees  to  do. 
Keither  party  can  partially  perform  his  part 
of  the  contract,  and  then  refuse  to  proceed 
further,  unless  some  condition  precedent,  to 
be  performed  by  the  other  i«rty,  has  not  been 
performed.  We  think  the  sale  under  this 
contract  was  a  conditional  sale,  and  that  the 
title  to  the  machinery  will  never  vest  In 
Richardson  until  payment  Is  made.  We 
think,  also,  that  this  machinery  was  sold 
under  certain  other  conditions,  among  which 
are  that  the  manufacturing  company  will  put 
it  with  certain  other  machinery  in  said  mill, 
and  that  said  company  will  make  the  mill  do 
certain  things,  before  It  can  demand  an  accept- 
ance and  settlement  from  Richardson  &  Par- 
dee. DntU  the  guaranty  Is  fulfilled,  there  is 
no  default  in  payment  of  the  contract  price. 
'DntU  default  in  such  payment  is  made,  the 
manufacturing  comlnny  is  not  entitled  to  the 


possession  of  the  maehineiy.  It  would  be  un- 
just to  say  that  the  manufacturing  company 
might  proceed  Undertbecontract,  and  tear  out 
and  work  over  and  destroy  the  old  machinery 
in  the  mill,  and  partially  perform  its  contract, 
and,  when  it  found  that  the  mill  would  not 
do  the  things  it  had  guarantied  that  it  should 
be  made  to  do,  that  it  will  be  permitted  to- 
take  out  the  machinery,  and  thereby  prac- 
tically destroy  the  valne  of  the  mill.  The 
court  gave  to  the  Jury  the  following  instruc- 
tion: "Yon  are  further  instructed  that,  un- 
der the  terms  of  the  contract  of  sale  which 
was  executed  by  the  parties  to  this  suit,  the 
plaintiff  would  t>e  entitled  to  the  immediate 
possession  of  the  property,  if  the  notes  were 
not  paid  at  maturity,  whenever  the  plaintiff 
made  a  demand  upon  the  peraon  having  pos- 
session of  the  property."  Ail  through  the 
trial  of  the  case  the  court  proceeded  upon 
this  theory.  It  refused  to  permit  the  Intro- 
duction of  evidence  of  any  breach  of  the  con- 
tract, except  breach  of  payment  by  the  plain- 
tiff in  error.  This  was  prejudicial  error.  This 
expression  of  our  views  rendera  it  unneces- 
sary f<H:  ,us  to  examine  the  assignments  of 
error  in  detail.  We  may  mention,  however, 
that  a  sufScIent  demand  was  made  upon- 
Richardson  for  the  return  of  the  property. 
The  Judgment  of  the  district  court  is  re- 
veraed,  and  the  case  is  remanded  for  a  new 
trial.     All  the  Judges  conconljis. 


GRIPFIS,  Sheriff,  v.  WHITSON. 

(Court  of  Appeals  of  Kansan,  gonthern  Depart- 
ment O.  D.     Feb.  6, 1S96.) 
Cbattbi.   MosTOioB — ^RaooBDiiia — Liax — Advbs- 

•ART  AS  WlTHBSS— IMPSAOHINO. 

1.  Where  the  plaintiff  in  an  action  in  repIeTin- 
claims  the  right  of  possesrion  nnder  and  br  virtue 
of  a  certain  chattel  mortgage,  and  it  Is  admitted 
that  the  property  covered  by  said  mortgage  re- 
mained in  the  posseiision  of  the  mortgagpr,  it  is- 
necessary  for  the  plaintiff  to  establish  the  fact 
that  such  chattel  mortgage  was  on  file  in  the  office 
of  the  register  of  deeds  of  the  proper  county  at 
the  time  an  attaching  creditor  levied  upon  sndi 
goods,  in  order  to  impart  validity  to  such  diattel 
mortgage  as  against  an  attaching  creditor  with- 
out actual  notice. 

2.  Where  the  bona  fides  of  a  transaction  is  in 
question,  a  wide  latitude  of  examination  should 
be  permitted;  and  where  a  party,  under  sudi  cir- 
cnmstances,  oses  his  adversary  as  a  witness,  while  - 
he  may  not  impeach  the  general  character  or  rep- 
utation of  such  witness,  he  may  show  that  such 
adversary  had  made  contradictory  statements,  not 
for  the  purpose  of  impeaching  him,  but  as  original  • 
evidence  of  his  admissions. 

(Syllabus  by  the  Court) 

Error  from  district  court.   Chase  county;. 
Prank  Doster,  Judge. 

Action  by  C.  C.  Whitson  against  J.  W.  Grlf- 
fls,  sheriff  of  Chase  county,  Kan.  Judgment 
for  palntiff.  Defendant  brings  error.  Re- 
versed. 

Solomon   &   Bland,    for   plaintiff   in    error,. 
Madden  Bros.,  for  defendant  in  error. 
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COLB!,  J.  This  was  an  action  in  reidevlii, 
brought  In  the  district  court  of  Chase  covmty 
by  O.  O.  WhltBon,  against  J.  W.  Griffls,  as 
sheriff  of  said  county,  to  recoyer  the  posses- 
sion of  certain  personal  property  claimed  by 
Whitson  under  a  chattel  mortgage,  and  which 
had  been  taken  by  the  sheriff  imder  a  certain 
order  of  attachment  issued  out  of  said  court 
in  an  action  brought  by  the  Smlth-Frazier 
Boot  &  Shoe  Company  against  M.  E.  Breese. 
From  a  rerdlct  and  Judgment  in  favor  of 
Whitson,  the  sheriff  brings  the  case  here  for 
review. 

A  number  of  errors  are  alleged,  the  first  be- 
ing the  admission  of  a  certain  promissory  note 
as  evidence  in  the  trial  of  said  cause.  It  ap- 
pears from  the  record  that  the  dialm  of  Whit- 
son was  founded  upon  a  certain  note  and 
chattel  mortgage.  A  verified  answer  was  filed 
in  the  case,  which  put  In  Issue  the  execution 
of  the  promissory  note,  and  when  said  note 
WAS  offered  in  evidence  there  appeared  a  dis- 
crepancy In  the  date  and  amount  as  compared 
with  the  note  described  in  the  mortgage.  We 
think  the  court  committed  no  error  In  admit- 
ting the  note  in  evidence.  Proof  of  the  exe- 
cution thereof  had  been  made,  as  well  as  an 
explanation  of  the  difference  in  date  aad 
amount. 

Tlie  next  objection  raised  is  the  admission 
of  the  chattel  mortgage  alleged  to  have  beoi 
given  to  Whitson.  It  is  claimed  upon  t3x« 
part  of  the  plaintiff  in  error  that  the  mort- 
gage was  subject  to  two  objections:  First, 
that  it  was  void  upon  its  face;  and,  second, 
that  It  was  not  properly  identified  as  having 
been  recorded,  or  as  being  a  part  of  the  rec- 
ords of  the  ofiSoe  of  the  register  of  deeds  of 
said  county.  So  tmr  as  the  first  objection 
Is  ooncemed,  it  canaot  be  considered  .here  at 
this  time,  for  the  reason  that  the  same  ques- 
tion was  before  the  supreme  court  in  a  former 
bearing  of  this  same  case,  and  upon  said  bear- 
ing the  chattel  mortgage  in  question  was  held 
not  to  be  void  upon  its  face.  Whitson  v.  Grif- 
fls, 39  Kan.  211,  17  Pac.  801.  That  question 
is  therefore  settled,  and  we  will  proceed  to 
consider  another.  Under  the  pleadings  In  this 
case,  and  the  evidence  as  shown  by  the  rec- 
ord, we  are  of  the  opinion  that  the  court  com- 
mitted error  in  admitting  this  chattd  mort- 
gage In  evidence.  From  the  pleadings  it  ap- 
pears to  have  been  admitted  that  there  was 
no  change  in  possession  of  the  goods  described 
In  the  mortgage,  but  that  the  same  remained 
in  the  possession  of  the  mortgagor.  It  there- 
fore became  a  very  essential  question  whether 
said  mortgage  was  of  record  when  the  levy 
was  made  by  the  sheriff.  The  answer  being 
verified,  every  allegation  of  the  petition  was 
put  in  Issue.  The  mortgage  bore  the  indorse- 
ment made  by  one  who  purported  to  be  a 
deputy  register  of  deeds,  and  we  think  the 
court  properly  admitted  evidence  as  to  the 
fact  that  the  person  who  purported  to.  be 
said  deputy  was  publicly  acting  and  generally 
recognized  as  sueh;  and  we  also  think  that 
the   evidence    introduced   estatdished    prima 


fade  the  official  ctiaracter  of  the  depaty  in 
question.  Bnt  that  is  not  sufficient  in  tliis 
case.  The  provisions  of  the  statute  with  re- 
lation to  chattel  mortgages  differ  from  tboss 
with  regard  to  real-estate  nKartgages.  A  chat- 
tel mortgage,  when  properly  filed,  becomes^ 
and  should  remain,  a  part  of  the  files  in  the 
ofilce'  of  the  register  of  deeds;  and,  where 
property  remains  In  the  possession  of  the 
mortgagor,  either  the  chattel  mortgage  Itself 
or  a  copy  thereof  must  be  so  shown  to  be  on 
file  in  said  office,  in  order  to  confer  any  rights 
on  the  mortgagee  as  against  the  creditor  of 
the  mortgagor.  No  attempt  was  made  in  this 
case  to  show  that  the  mortgage  in  question 
was  a  part  of  the  records  of  the  office  of  the 
register  of  deeds  of  Chase  county,  either  at 
the  time  of  the  trial  or  at  the  time  the  de- 
fendant sheriff  levied  upon  the  goods  in  ques- 
tion. Hie  chattel  mortgage  appears  In  the 
possesBlon,  not  of  a  public  officer,  bnt  of  the 
plaintiff  below  hlpiseif ;  and  when  the  q>eclfic 
objection  is  raised  that  no  showing  has  been 
made  that  such  chattel  mortgage  Is  a  part 
of  the  files  of  the  office  of  the  register  of 
deeds,  the  proof  la  stlU  omitted.'  Nor  is  It 
claimed  that  any  copy  was  idaeed  on  flla 
While  the  presumption  arises  from  the  prima 
fade  showing  of  the  official  character  of  the 
depaty  that  the  mortgage  was  filed  at  the  date 
Indorsed  thereon,  yet  this  raises  no  presump- 
tion' in  favor  of  its  havhig  remained  In  the 
custody  of  the  officer  up  to  the  time  when  the 
levy  was  made  where  the  mortgage  appeait 
in  the  posaession  of  the  mortgagee  himself, 
and  no  attempt  is  made  to  show  that  it,'  or  a 
oopy  of  it,  remained  In  the  custody  of  the 
proper  officer.  A  more  strict  rule  would  ap- 
ply, of  course,  in  the  case  of  a  chattel  mort- 
gage, for  tjie  law  does  not  provide  for  the 
recording  of  the  same  in- full,  bnt  only  for  the 
recording  of  what  may  be  termed  a  synopsis 
of  the  merixage  under  different  heads;  the 
mortgage  itself  or  a  eopy  thereof  rematnin; 
la  the  custody  of  the  officer  for  ezaminatioD 
as  to  the  full  cont^its  thereof  l^  any  person 
interested  therein.  Paragraph  8804  of  the 
G'Oieral  Statutes  of  1888  provides  as  fDUows: 
"Upon  the  receipt  of  any  such  Instrument 
the  register  shall  Indorse  on  the  back  thoeof 
the  tUne  of  receivini;  it,  and  shall  ffie  the 
same  in  his  office,  to  be  kept  there  for  the  io- 
spectiOB  of  all  peracns  interested."  It  Is  true 
that  paragraph  3907,  Oen.  St  1888,  provides 
that  a  certified  copy  of  the  original  or  copy 
so  filed  shall  be  received  In  evidence,  but  thb 
same  sectim  specially  provides  that  It  shail 
be  received  as  evidence  of  in  the  foUowisj; 
language:  '^ut  only  of  the  fact  that  svch 
tnstruinent  or  copy  and  such  affidavit  was  re- 
ceived and  filed  according  to  the'  Indorsement 
of  the  register  thereon,  and  of  no  farther 
fact"  It  being  necessary,  therefore,  that  a 
chattel  mortgage  remain  on  file,  and  the  ce^ 
tiflcate  of  the  register  being  evidence  of  no 
further  f6ct  than  the  original  filing,  it  cef^ 
talnly  follows,  at  least  where  a  verified  an- 
swer is  filed,  that  it  is  necessary  to  shew  that 
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either  the  origliml  chattel  mortgage  or  a  copy 
thereof  remained  on  file  when  the  only  copy 
of  such  Instrument  claimed  to  have  been  filed 
Is  found,  not  in  the  poeaeaslon  of  the  public 
offico',  but  of  the  mortgagee,  and  there  has 
been  no  change  of  iwaseasion  in  the  property 
mortgaged. 

The  next  objection  raised  is  the  mling  of 
the  court  regarding  certain  testimony  of- 
fered by  the  defendant  below  npon  the  ex- 
amination of  G.  G.  Whitson,  plaintiff  be- 
low. The  object  of  the  questions  asked  was 
to  draw  from  plaintiff  below  a  detailed  ac- 
count of  where  he  obtained  the  money 
which  he  claimed  to  haye  loaned  to  M.  E. 
Breese,  and  which  It  was  claimed  formed 
the  consideration  for  the  chattel  mortgage 
In  question,  the  Ixma  fides  of  the  transaction 
being  questioned.  While  the  supreme  court 
held  that  the  mortgage  In  question  was  not 
void  upon  its  face,  they  also  held  that  it 
was  proper  for  the  plaintiff  in  error  In  this 
case  to  question  the  good  faith  of  the  par- 
ties to  the  transaction,  and  It  is  unlTer- 
sally  held  that  where  a  transaction  of  this 
character  Is  had  between  near  relatives,  as 
In  this  case,  and  the  mortgage  Itself  con- 
tains so  many  conditions  favorable  to  the 
mortgagor,  that  Ibe  widest  latitude  should 
be  permitted  In  the  examination  of  one 
claiming  rights  thereunder.  It  Is  true, 
Whitson  was  being  examined  by  plaintiff  In 
error  as  his  own  witness,  but  the  circum- 
stances were  such  as  to  render  his  being 
called  by  the  opposite  party  a  necessity. 
Be  was  the  only  person  who  could  have 
knowledge  of  many  of  the  facts  surround- 
ing the  giving  of  this  chattel  mortgage. 
The  principal  fact  In  controversy  in  this 
case  was  whether  the  chattel  mortgage  ex- 
ecuted by  Mis.  Breese  to  Whitson  was  so 
executed  for  the  puii>ose  of  hindering,  de- 
laying, and  defrauding  tlie  creditors  of  Mrs. 
Breese,  and  one  of  the  elements  Involved  in 
that  question  wss  whether  Whitson  bad 
ever  loaned  Mrs.  Breese  the  money  claimed 
to  be  the  consideration  for  said  mortgage. 
We  think,  under  tiie  circumstances,  it  was 
competent  for  plaintiff  in  error  to  show,  If 
possible,  that  Whitson  had  made  different 
statements  at  different  times,  under  oath, 
with  regard  to  the  transaction,  and  this, 
too,  although  the  plaintiff  In  error  had  made 
Whitson  his  own  witness  upon  the  trial  of 
the  case.  In  many  respects  the  testimony 
offered  and  the  circumstances  under  which 
it  was  offered  are  the  same  as  in  the  case 
of  Wallacb  v.  Wylle,  28  Kan.  138.  In  that 
case  the  court  say:  "Wylle  introduced  in 
evidence  the  deposition  of  Wallacb,  taken 
on  behalf  of  Wylle;  and  the  plaintiff  in  er- 
ror, Wallach,  now  claims  that  Wylle  was 
and  Is  bound  by  everything  that  was  tes- 
tified to  In  such  deposition  by  WaUach. 
This  certainly  Is  not  the  law,  and  such  a 
thing  never  was  the  law.  It  Is  true  that 
when  a  party  Introduces  a  witness  be  can- 
not then  Impeach  the  general  character  or 


reputation  of  such  witness  for  truth  and 
veracity;  and  It  is  generally  true  that  he 
cannot  show  that  the  witness  has  made 
statements  at  other  times  and  at  other 
places  contradictory  to  those  which  he  testi- 
fles  to.  Bnt  neither  of  those  cases  Is  this 
case.  Wylle  did  not  attempt  to  impeach  the 
general  character  or  reputation  of  Wallach 
for  truth  and  veracity,  nor  did  he  attempt 
to  show  that  Wallach  bad  made  statements 
at  other  times  and  at  other  places  contra- 
dicting the  statements  made  by  blm  In  his 
deposition,  although  Wylle  would  certainly 
have  had  the  right  in  the  present  case  to 
show  such  contradictory  statements,  for  the 
very  good  reason  that  Wallach  himself  was 
a  party  to  this  action.  Wylle  could  have 
shown  such  contradictory  statements,  'not 
for  the  purpose  of  impeaching  Wallach,  bnt 
as  original  evidence,— original  evidence  of 
Wallach's  admissions.  The  principal  fact  In 
controversy  in  this  case  was  whether  the 
chattel  mortgage  executed  to  Wallach  by 
Max  N.  Stetter,  as  the  attorney  in  fact  of 
Nathan  Stetter,  was  executed  tor  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  creditors  of  Nathan  Stetter  or  not;  and 
the  deposition  of  Wallach  was  Introduced 
by  Wylle  for  the  purpose  of  proving  or 
tending  to  prove  that  It  was;  and  of  course 
Wylle  believed  that  it  did  prove,  or  tend 
to  prove,  that  fact"  In  this  case  Whitson 
had  detailed  what  may  be  denominated  a 
peculiar  story  of  the  manner  In  which  he 
had  received  the  money  loaned  Mrs.  Breese, 
the  substance  of  which  was  that  he  had 
been  left  the  sum  of  $5,000  as  a  legacy,  and 
that  the  money  had  been  brought  to  blm  by 
one  Stone.  The  witness  was  asked  the  fol- 
lowing question:  "Q.  You  testified  about 
that  matter  in  your  Topeka  deposition,  did 
yon  not,  Judge?"  snd,  said  question  being 
objected'  to.  the  objection  was  sustained. 
The  further  question  was  propounded  to  the 
witness:  "Q.  You  testified  in  this  case,  on 
the  trial  before  in  this  court,  that  you  did 
not  know  why  Mary  Pennington  left  you 
this  money,  did  yon  not?"— which  question 
was  also  objected  to,  and  the  objection  sus- 
tained. The  witness  then  testified  upon  the 
same  subject  that  Stone  brought  the  legacy 
in  question  to  him  partly  in  gold  and  parUy 
in  currency,  and  that  the  $5,000  was  deliv- 
ered by  Stone  ,to  him  in  the  oflSce  of  the 
probate  Judge  in  Chase  county;  and  he  was 
then  asked  the  following  question:  "Q. 
Do  you  want  the  Jury  to  understand.  Judge, 
that  this  man  came  to  you  with  $5,000  In 
cash,  currency  and  gold,  and  delivered  It  to 
you?"  An  objection  was  also  sustained  to 
this  question.  We  are  of  the  opinion  that 
sufficient  facts  had  been  shown  in  this  case 
with  regard  to  the  financial  condition  of 
Whitson  to  make  this  testimony  very  ma- 
terial,—that  is,  whether  he  received  the 
money  which  he  claimed  to  have  received, — 
and  that  under  the  .circumstances  of  this 
case  the  court  should  have  permitted  the 
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witness  to  answer  the  qnestlons.  We  are 
not  pretending  to  pass  upon  the  bona  fldes 
of  the  transaction  between  Whitson  and 
Mrs.  Breese,  but  It  was  one  which  is  entitled 
to  strict  scrutiny,  as  shown  by  the  records. 
The  next  contention  Is  that  the  court  err- 
ed In  refusing  to  admit  certain  deiMsltlona 
offered  by  plaintiff  In  error.  The  evidence 
contained  in  the  depositions  tended  to  prove 
that  the  statements  of  Whitson  as  to  ob- 
taining the  money  referred  to  in  bis  testi- 
mony were  not  true,  and  the  depositions 
were  refused  upon  the  ground  that  they 
were  incompetent  and  immaterial,  and  only 
tended  to  Impeach  one  who  had  been  used 
by  plaintiff  In  error  as  his  own  witness. 
The  question  Is  one  wlilch  Is  not  free  from 
dodbt  The  general  rule  tliat  a  party  may 
not  Impeach  his  own  witness  is  too  well  es- 
tablished to  need  any  citations  for  Its  sup- 
port, and,  although  the  circumstances  of 
the  case  are  peculiar,  we  are  inclined  to  the 
opinion  that  the  evidence  was  properly  re- 
fused. A  number  of  other  errors  are  as- 
signed, among  them  certain  objections  to 
the  Instructions  of  the  court,  and  exceptions 
to  the  refusal  of  the  court  to  give  certain 
instructions  asked  by  plaintiff  In  error. 
We  tiave  carefnlly  examined  the  Instmctions 
given  and  those  refused,  and  are  of  the 
opinion  that  no  error  was  committed  by 
the  court  in  tliat  regard.  All  other  ques- 
tions raised  will  probably  be  eliminated  up- 
on another  trial  of  the  case,  and  will  there- 
fore not  be  considered  here.  For  the  errors 
above  referred  to,  the  judgment  of  the  dis- 
trict court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Jostloea 
concurring. 


MUTUAL  BEN.  UFB  INS.  00.  t.  SACK- 

BTT  et  aL' 
(Conrt  of  Appeals  of  Kaunas,  Soothem  Depart- 
ment, O.  D.     Feb.  6,  1S96.) 
Appbai/— Case  Hadi — CkKtifioati  ov  Judob. 
The  eertifirate  of  a  judge  to  a  case  made 
should  show  affirmatively  that  he  has  settled  it; 
and  where  the  certificate  fails  to  show  snch  fact, 
the  action  must  be  dismissed  in  this  court,  when 
challenged  for  that  reason. 
(Syllabus  by  the  Court.) 

Brror  from  district  court,  Butler  county; 
O.  A.  Leland,  Judge. 

Action  by  the  Mutual  Benefit  life  Insui^ 
ance  Company  against  Samuel  Sackett  and 
others.  From  a  judgment  fdt  defendants, 
plaintiff  brings  error.    Dismissed. 

Beardsley,  Gregory  &  Flannelly,  for  plain- 
tiff in  error.  Wall  &  Brooks,  for  defendants 
in  error. 

COLE,  X  Tills  was  an  action  brought  by 
the  Mutual  Benefit  Life  Insurance  Company 
in  the  district  court  of  Butler  county,  Kan., 
against  the  defendants  In  error  upon  a  note 
and  mortgage  From  a  verdict  and  Judg- 
ment for  the  defendants  below,  the  insurance 
company  brings  the  case  for  review. 


1  Bdieaiing  pending. 


Our  attention  is  first  directed  to  a  motloD 
filed  by  defendants  In  error  to  dismiss  ihe 
petition  in  error  and  affirm  the  judgment  of 
the  court  below,  for  the  reason  that  the  rec- 
ord does  not  show  that  the  case  nuide  at- 
tached to  the  petition  in  error  lias  ever  lieen 
settled  by  the  trial  judge,  as  required  by  lav. 
The  certificate  is  as  follows:  "State  of  Kan- 
sas, Butler  Count?.  I,  C.  A.  Leland,  judge 
of  the  district  court  of  Butler  county,  Kan- 
sas, do  hereby  certify  that  I  am  the  judge 
before  whom  was  tried  the  above-entitled 
acttod  in  said  court:  that  the  foregoing  case 
made  contains  a  true  and  correct  copy  of  the 
pleading  filed  therein,  and  a  true,  full,  and 
correct  statement  of  all  the  proceedii^gs,  evi- 
dence, objections,  exceptions,  motions,  and 
orders  therein,  and  of  the  Judgment  ren- 
dered therein;  and  the  clerk  of  said  court 
is  hereby  ordered  to  attest  this  certificate 
with  Ills  official  sigrnature  and  the  seal  of  the 
said  court,  and  to  file  the  said  case  made 
as  a  part  of  the  records  of  said  court  in  said 
action.  0.  A.  Leland."  Under  the  decisions 
of  our  supreme  court,  the  position  of  defend- 
ants in  error  is  well  taken.  The  cases  of 
Bank  V.  Becannon,  Bl  Kan.  716,  33  Pac.  593; 
Mudge  V.  Bank  (decidied  Jan.,  1896,  and  not 
yet  officially  reported)  43  Pac  255,  are  deci- 
sive of  this  question.  In  the  latter  case  the 
certificate  was  as  follows:  "And  now,  od 
this  28th  day  of  June,  1892,  came  the  parties, 
by  their  attorneys,  and  present  this  made 
case  to  me  for  final  settlement;  and,  having 
considered  said  made  case,  and  the  amend- 
ments suggested  thereto,  I  do  hereby  cer- 
tify that  the  foregoing  is  a  full,  complete, 
and  correct  rec<»d  of  all  the  pleadings,  pro- 
cess, evidence,  and  proceedings  in  said  case." 
And  in  that  case  the  supreme  court,  in  pass- 
ing upon  the  question,  say:  "The  certificate, 
although  signed  by  the  judge,  lacks  the  es- 
sential Bta'tement  that  the  case  made  was 
settled,  and  is  therefore  fatally  defective. 
The  certificate  of  a  judge  to  a  case  made 
should  show  affirmatively  that  he  has  settled 
it  Allen  V.  Krueger,  25  Kan.  74;  Bank  v. 
Becannon,  61  Kan.  716,  33  Pac.  596.  It  is 
not  absolutely  essential  that  the  words  of 
the  statute  should  be  employed,  but  the  ex- 
pressions used  shobld  clearly  indicate  that 
the  Judge  tias  determined  tliat  wliat  be  bas 
considered  and  signed  Is  a  tme  case  made; 
but  probably  no  better  or  briefer  terms  can 
be  employed  than  those  found  in  the  statute. 
As  the  word  'allowed,'  as  well  as  'settle,'  is 
found  in  the  statute,  it  may  be  safely  used 
in  the  certlflcafe.  Railroad  Co.  v.  Cone,  37 
Kan.  667,  15  Pac.  499.  The  statements  hi 
the  certificate  as  to  what  is  contained  In  the 
case  made  are  without  force,  and  must  be 
ignored.  Stripped  of  these  statements,  noth- 
ing remains  except  a  certificate  that  the  case 
was  presented  to  the  Judge  for  settlement, 
and  that  he  considered  the  same."  The  cer- 
tificate of  the  trial  judge  being  Insuffldoit 
the  proceeding  must  be  dismissed.  All  the 
Justices  concurring. 
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DOBSON  cft  iL  T.  SHOUP. 

<Ooart  of  Appeals  of  Kansas,  Soathern  Depart- 
ment, O.  D.     Feb.  6,  1896.) 

HomSTBAD— AOqUiaiTIOS— OCODFATION. 

1.  A  pnicbaaer  of  an  80-acre  tract  of  farming 
land,  with  a  view  of  occupanc?  within  a  reason- 
able time,  receives  from  the  time  of  the  pnr- 
diase  a  homestead  exemption  from  seizure  upon 
execution  of  attachment.  Monroe  t.  May,  9  Kan. 
466. 

2.  Where  a  pnrdiaser  of  an  80-acre  tract  of 
farming  land  at  the  time  of  the  purchase  has  a 
family,  consisting  of  himself  and  wife,  and  his 
wife  is  residing  in  a  foreign  state  and  has  never 
been  in  Kansas,  and  her  coming  to  Kansas  to  re- 
side depends  npon  nncertain  contingencies,  and  the 
owner  of  the  land  moves  upon  it  lumself,  claiming 
the  same  as  exempt  from  sale  under  execution  as 
the  homestead  of  himself  and  family,  KM,  that  the 
homectead  exemption  does  not  attach  until  tlie 
lands  are  occupied  by  the  family  of  the  owner. 

3.  Occupation  by  the  family  of  the  owner,  ei- 
ther actual  or  constructive,  is  essential  to  give  the 
character  of  homestead  to  a  tract  of  land  claimed 
as  exempt  from  sale  under  execution. 

(Syllabus  by  the  Ck>urt.) 

Brror  from  district  court.  Barber  county;  O. 
W.  McKay,  Judge. 

Action  by  Frederick  Sboup  against  James 
W.  Dobflon  and  another.  From  a  Judgment 
for  plaintiff,  defendants  bring  error.  B» 
versed. 

This  suit  was  oommeaced  In  tbe  district 
court  of  Barber  county,  ElSU.,  on  the  6tta  day 
of  March,  1891,  by  Frederick  Shoup,  as  plain- 
tiff, against  James  W.  Dobson  and  George 
W.  Stevens,  as  defendants,  to  enjoin  them 
from  selUng  the  N.  )^  of  the  N.  E.  ^,  of  sec- 
tion 29,  townsltip  34,  range  11  W.,  in  Barber 
county,  Kan.,  under  execution.  James  W. 
DobsoD  was  staeriil  of  said  county,  and  by 
Ttrtue  of  his  office  bad  levied  an  execution 
on  this  trajt  of  land,  issned  on  a  Judgmoat 
which  had  theretofore  l>een  rendered  in  the 
district  court  of  Barber  county  against  Fred- 
erick Shoup  In  favor  of  George  W.  Stevens, 
and  was  proceeding  to  advertise  and  sell  the 
same  imder  said  execution;  and  upon  filing 
of  the  petition  verified,  the  Judge  of  the  dis- 
trict court  granted  a  temporary  restraining 
order,  enjoining  the  defendants  from  proceed- 
ing further  under  said  execution. 

The  plaintiff  below  filed  the  following  petl- 
ttai: 

"The  plaintiff,  Frederick  Shoup,  complains 
of  the  defendants,  and  says:  That  he  is  a 
resident  of  the  county  of  Barber,  and  state 
of  Kansas;   that  heretofore,  to  wit,  on  the 

day  of ,  1890,  he  purchased  the 

following  described  real  estate  In  Ilarber 
eoaaty,  Kansas,  to  wit,  the  north  half  of  the 
northeast  quarter,  section  twenty-nine,  town- 
ship thirty-four,  range  eleven,  for  the  sole 
purpose  and  with  the  sole  intention  of  occu- 
pying th«  same,  together  with  his  family,  as 
a  residence  for  himself  and  family.  Plaintiff 
avers  that  he  was  unable  to  occupy  the  same 
as  a  residence  until  some  time  during  the  lat- 
ter part  of  February,  1891,  from  which  said 
time  he  has  occupied  the  same  as  his  home- 
stead, and  as  a  residence  for  himself  and 
v.43p.no.6-^52 


family,  and  expects  to  continue  to  occupy  tlie 
same  as  a  residence  for  himself  and  family. 
And  plaintiff  further  avers  that  he  is  the 
owner  of  no  other  real  estate,  and  has  no  otli- 
er  home  except  the  above-described  premises, 
which  he  purcliased  for  a  home  for  himself 
and  family.  Plaintiff  further  avers  that  on 
the  13th  day  of  February,  1891,  the  defend- 
ant James  W.  Dobson  levied  upon  said  above- 
described  real  estate,  under  and  by  virtue  of 
an  execntl(»i  issued  out  of  the  district  court 
of  Barber  county,  Kansas,  in  favor  of  the  de- 
fendant George  W.  Stevens.  And  plaintiff 
further  avers  that  on  the  6th  day  of  March, 
1891,  he  notified  the  said  sheriff,  James  W. 
DolMson,  In  writing,  that  he  claims,  and  did 
claim,  the  above-described  real  estate  as  his 
homestead.  Plaintiff  further  avers  that  the 
said  sheriff  has  advertised  said  property  for 
sale,  and  threatens  to  sell  the  same,  unda 
and  by  virtue  of  said  execution  as  aforesaid, 
and,  unless  restrained  and  enjoined  from  sell- 
ing the  same,  will  so  do.  Wherefore,  plain- 
tiff prays  Judgment  tiiat  said  sheriff  may  be 
perpetually  enjoined  from  selling  his  said 
homestead,  and  that  the  said  defendants  be 
restrained  from  selling  said  described  real 
estate  during  the  pendency  of  this  action,  and 
for  all  other  and  proper  relief  in  the  prem- 
ises. 

"State  of  Kansas,  Barber  County— ss.:  W. 
S.  Denton,  being  duly  sworn  upon  his  oath, 
says:  That  he  knows  tbe  contents  of  the  fore- 
going petition,  and  that  the  same  is  true  in 
substance  and  in  ta.ct.     W.  S.  Denton. 

"Subscribed  and  sworn  to  before  me  tills 
6th  day  of  March,  1891.  H.  a  Landls,  Clerk. 
[SeaL]    By  Aug.  Schmidt,  Deputy." 

To  this  petition  the  defendants  below,  on 
the  6th  day  of  May,  1891,  filed  the  foUowing 
demurrer: 

"And  now  come  tlie  defendants,  James  W. 
Dobson  and  George  W.  Stevens,  and  demnr 
to  the  plaintiff's  petition  for  the  following 
reasons,  to  wit:  First,  that  the  said  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  them  and  in  favor  of 
the  plaintiff;  that  there  Is  a  defect  of  pat^ 
ties  plaintiff  in  this  action;  that  there  is  a 
defect  of  parties  defendant  in  this  action." 

The  demurrer  was  overruled  by  the  court; 
and  defendants  below  duly  excepted,  and 
afterwards  defendants  below  filed  their  an- 
swer, in  words  and  figures  as  follows: 

"And  now  come  the  defendants,  James  W. 
Dobson  and  George  W.  Stevens,  and  for  their 
Joint  answer  to  the  plaintiff's  petition  filed 
herein  against  them,  allege:  That  they  deny 
that  the  plaintiff  purchased  the  N.  V^  of  tlte 
N.  B.  %  of  Sec.  29,  Tp.  34,  of  range  11  W.,  in 
Barber  county,  Kansas,  with  the  sole  inten- 
tion of  occupying  it  as  a  homestead  and  resi- 
dence for  his  family  and  himself.  (2)  These 
defendants  deny  that  tbe  plaintiff  ever  occu- 
pied or  intended  to  occupy  the  said  tract  of 
land  as  a  residence  for  himself  and  family 
prior  to  the  levy  of  the  execution  by  the  sher- 
iff, James  W.  Dobson,  on  the  Judgment  of  his 
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codstotdant  in  this  action,  as  set  forth  aad 
averred  by  the  plalBtlfT  in  hia  petition.  (3) 
Tbeae  defendants  deny  that  the  real  estate 
described  in  the  plalntitra  petltlea  la-  now  or 
ever  has  been  the  plalntliTs  homestead,  or 
tliat  he  has  ever  oocB{ried  It  aa  anch.  Tharc- 
f ore  these  d«f endanta  pray  that  the  pUtintiirs 
taitanction  be  dlasolred,  and  that  they  be  al- 
lowed damages  against  the  defendants  for  the 
sum  of  200  and  a  reasonable  attoney's  f«e 
of  100  dollars,  and  aU  other  and  proper  re- 
lief. 

"State  of  TCanwM,  Barbw  Oaaatr—m.: 
George  W.  Stevens,  of  lawful  age,  and  being 
duly  sworn,  npoa  hla  oath  saya:  That  he  Is 
one  of  the  defendants  In  the  above  entttled 
cauae;  that  he  has  heard  the  foregoing  an- 
swer read,  and  Imowe  the  coatents  thereof; 
amd  affiant  avers  that  said  answer  Is  troe. 
George  W.  Stevens. 

"Snbscribed  and  sworn  to  before  me  this 
8th  day  of  Ifay,  1881.  H.  S.  Landis,  Qerk. 
[Seal.]    By  Aug.  Schmidt,  Deputy." 

Upon  the  petition  of  plainttn,  end  answer  of 
the  defendants,  the  case  was  tried  by  the 
court  withont  a  Jnry;  and  upon  the  final 
hearing  in  said  case  the  injunction  was  made 
perpetual;  and  defendants  excepted,  filed  mo- 
tion for  new  trial,  which  was  overruled,  and 
exceptions  taken  to  the  ruling,  and  case  made 
brought  to  this  oonrt  Cor  review. 

Martin  &  McNeal  and  Frank  StaaitnoQ,  for 
DlatntiSa  in  error.  W.  S.  Denton  and  Mr. 
Overstreet,  for  defendant  in  error. 

JOHNSON,  P.  3,  (after  stattng  the  ffetcts). 
This  suit  was  commenced  bi  the  district  court 
«f  Barber  county  to  enjdn  the  sfaerUf  of  that 
tietmty  from  selling  a  tract  of  land,  eontain- 
ing  SO  acres,  which  he  had  taken  imder  exe- 
CfBtlon,  and  was  proceeding  to  advertise  and 
sell  the  same  on  an  execution  issued  by  the 
-clerk  of  the  district  court  oa  a  judgment 
theretofore  rendered  in  said  court.  On  filing 
ef  the  petition,  duly  verified,  the  judge  of 
the  district  court,  at  chamliers,  made  an  <ir~ 
der  granting  the  plalntiH  below  a  temporary 
restraining  order  enjoining  the  sheriff  and 
the  execution  creditorfrom  proceeding  further 
onder  said  execution.  To  the  petition  of  the 
^alntlfr  bdow  the  defendtmts  filed  a  general 
demurrer,  which  was  overmled  by  the  court, 
and  excepted  to  by  the  defendaots  below; 
and  this  ruling  of  the  court  is  the  first  error 
complained  of  in  this  court  The  plaintiff's 
petition  alleges  that  he  is  a  resident  of  the 
county  of  Barber  and  state  of  Kansas,  and 
that  in  1890  he  parcliased  the  land  described 
in  his  petition,  for  the  sole  purpose  and  with 
the  sole  intention  of  occupying  the  same,  to- 
gether with  his  family,  as  a  residence  for 
himself  and  family,  and  that  he  was  nnaUe 
to  occupy  the  same  as  a  residence  until  some 
time  during  the  latter  part  of  February,  1891, 
from  which  said  time  tie  has  occupied  the 
same  as  his  homestead  and  as  a  residence  for 
himself  and  family,  and  expects  to  caotinae 


to  occupy  the  same  as  a  residence  for  him- 
self and  fan^y;  and  fnrHier  alleges  tlut  on 
the  13tb  day  of  VOuvuf,  18^  J.  W.  Dotn 
son  levied  upon  said  tract  of  land,  under  and 
by  virtae  of  an  Mfnrat'toB  taanad  out  *t  the 
dtetvict  oocut  of  Basher  oomaty.  Kan.,  tn  fa- 
vor of  George  W.  Stevens,  as  plaintifl.  isd 
that  on  the  0th  day  of  March.  1891,  be  not! 
fled  the  sheriiC,  in  writUg,  that  be  daints  and 
did  claim  the  said  land  as  his  homestead. 
The  contention  of  the  platntlfrs  in  error  is 
that  this  petition  does  not  state  facts  suffi- 
cient to  entitle  the  plaintiff  betow  t«  the  re- 
lief sought  by  thla  suit;  that  it  does  not  con 
tain  such  clesar  and  concise  statements  of 
fact  as  to  show  that  plaintiff  below  was  en- 
titled to  have  this  tract  at  land  protected 
against  the  levy  and  sale  mder  execaton; 
that  it  does  not  show  that  the  land  was  the 
bemestead  of  Fredariok  Sbovp. 

Section  9  of  allele  15  of  tlte  censlittitioii 
of  Kansas  reads:    "▲  homestead  to  tbe  a- 
tent  of  one  hundred  and  sixty  acres  of  fann- 
tag  land,  or  ef  ene  acre  wlthia  Um  Units  of 
an  Incorporated  town  or  dty,  occupied  »s  a 
residence  by  tli«  family  sf  the  ewaier,  togetb- 
•r  with  all  the  improvements  on  the  same 
shall  be  exempted  from  Sarced  sale  ander  any 
process  of  law,  and  shall  not  be  aUenated 
wlttaoBt  tlie  joint  0M»ent  0f  the  boshand  and 
wife,  wh«n  that  r«latlaB'  esiets;   h«t  do  prop- 
erty shall  be  ocempt  ft<om  sale  for  taiea.  or 
tar  the  payment  of  obMgaQons  coBtncted  for 
the  puRShase  of  said  preraises,  er  tm  the  era^ 
tien  of  improvements  thereon;   provided,  the 
provtatoDB  of  this  secMoa  staall  not  apply  to 
any  process  of  law  oi»tained'  by  virtue  of  a 
lien  given  Dy  the  coneeBt  of  both  bnsbaDd 
and  wife."    The  Code  of  Clvfl  Procedure  re- 
quires the  platntUT  in  his  petftioB  to  state  tbe 
facts  constitothig  his  cause  of  action,  hi  or- 
dinary and  concise  language,  withont  rer^ti- 
tlon.     Now,  dees  this  petition  contain  a  static 
ment  of  sacfa   facts,  all  being  adntttted  a; 
tme,  as  would  entitle  him  to  the  relief  souirbt 
by  this  suit?    Does  the  petition  state  su-b 
facts  as  to  show  this  land  to  be  tbe  home- 
stead  of  tbe   plaintlif  below?    We  do  not 
think  it   does.     It   does   not  state  that  the 
plaintiff  and  his  faHilly  were  occupying  tl? 
land  at  the  time  the  levy  of  execution  wa> 
made,  nor  does  it  state  that  the  plaintiff  :ii  d 
his  family  have  since  at  any  time  occuiii'^l 
this  land  as  a  homestead  or  residence.    He 
alleges  that  he  has  occupied  the  same  as  his 
homestead,   and  as  a  residence  for  hlinstelf 
and  family,  but  there  is  bo  statement  that  he 
and  his  family  are  In  the  oceopancy  of  this 
land  as  their  homestead,— but  that  lie  occb- 
pies  it  for  himself  and  family.     Tills  is  not 
equivalent  to  an  allegation  that  the  land  I! 
ocoupied  by  the  family  of  the  pJahrtiff  he- 
low.     The  petition  shonld  be  liberally  cod- 
Btrued  for  the  purpose  of  deteomining  It*  ef- 
fect, and  construed  with  a  ytew  of  substan- 
tial Justice  between  the  parties;   but  in  the 
liberal  construction  of  the  petltioB  we  are  not 
anthoriaed  to  Interpolate  therein  necessary 
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averm«nta  iotentionally  ooaitted  b7  the  {dead- 
er, so  as  to  glTo  force  and  effect  thereto.  It 
ia  the  aJQegatlons  contained  In  the  pleading 
Itself  that  should  receive  the  liberal  construc- 
tion. In  Tlew  of  the  aobstantlal  rights  of  the 
parties.  The  petition  Itself  should  contain 
all  of  the  neceeaary  avarments  to  show  that 
he  la  entitled  to  the  relief  demanded.  It  Is 
essentially  necessary,  to  constitute  a  quarter 
section  of  land  as  the  homestead  of  the  own- 
er, that  It  be  occupied  by  the  owner  and  his 
family,  and,  where  a  party  se^s  to  protect 
his  homestead  against  a  sale  on  execution  or 
other  process  In  a  court  of  equity,  to  set  up 
all  the  necessary  facts  that  go  to  constitute 
the  land  the  homestead.  The  petition  al- 
leges that  the  plaintiff  purchased  the  land  for 
the  sole  porpose,  and  with  the  sole  intention, 
of  occupying  the  same  together  with  his  fam- 
ily, as  a  residence  for  himself  and  family; 
and  arers  that  he  was  unable  to  occupy  the 
same  as  a  residence  until  some  time  during 
the  latter  part  of  February,  1801.  There  Is 
no  statement  anywhere  in  the  petition  of  the 
facts  showing  any  reason  why  he  could  not 
occupy  this  land  with  his  family;  nor  Is  there 
any  allegation  In  the  petition  that  bis  family 
at  any  time  were  residing  in  the  state  of 
Kansas,  or  that  they  were  residing  with  the 
plaintiff.  The  petition,  failing  to  contain  the 
necessary  allegations  to  show  that  this  land 
was  his  homestead,  failed  to  state  a  cause  of 
action  In  his  favor,  or  to  entitie  him  to  the 
relief  sought  by  this  action.  The  demurrer 
was  Improperly  overruled. 

The  final  contention  of  the  plaintitCs  In 
error  Is  that  the  evidence  on  the  trial  of 
this  case  was  not  snfQcient  to  prove  a  cause 
of  action  in  favor  of  the  plaintiff  briow, 
or  to  entUle  him  to  a  perpetual  injunction 
against  the  enforcement  of  the  execution 
by  a  sale  of  the  land  levied  on.  We  have 
examined  the  evidence  contained  in  the  rec- 
ord carefully,  and  do  not  think  it  proves 
that  the  plaintiff  below  was  entitied  to  the 
strong  protecting  arm  of  a  court  of  equity 
to  protect  the  land  as  a  homestead.  The 
evidence  shows  that  plaintiff  was  a  mar- 
ried man;  that  he  had  hlmsrif  resided  in 
Barber  county,  Kan.,  for  about  two  years; 
that  he  came  to  Kansas  on  a  visit,  Intena- 
ing  to  go  on  to  the  territory  south  of  Kansas 
in  search  of  a  claim;  that  the  opening  up 
of  that  country  had  been  delayed  much 
longer  than  he  anticipated,  and  that  he 
concluded  to  make  bis  home  in  Kansas; 
that  his  children  were  all  married,  and  his 
family  consisted  only  of  himself  and  wife, 
and  that  his  wife  resided  in  the  state  of 
Pennsylvania,  and  had  never  been  in  Kan- 
sas; that  she  was  living  in  Pennsylvania, 
taking  care  of  an  invalid  sister  of  hers  in 
that  state,  and  her  coming  to  Kansas  de- 
pended upon  eertaln  contingencies  as  to 
whethN'  she  could  make  suitable  arrange- 
ments for  the  care  and  maintenance  of  this 
invalid  sister.  The  sister  being  the  owner 
of  real  property  in  Pennsylvania,  plaintiff's 


wife  would  remain  In  Pennsylvania  until 
Buch  time  as  she  could  make  suitable  ar- 
rangemenlx  for  the  care  of  the  sister,  and 
also  until  such  time  as  a  distribution  of 
her  proi>erty  could  be  made  among  those 
entitied  to  distribution.  The  plaintiff  moved 
upon  this  land  about  the  1st  day  of  March, 
1891,  and  execution  was  levied  on  the  same 
about  the  13th  day  of  February.  Plaintiff 
testified  that  he  purchased  this  land  in 
1890,  with  the  intention  of  making  it  his 
homestead,  thinking  that  lUa  wife  would  at 
some  time  in  the  future  be  able  to  make 
arrangements  to  Leave  Pennsylvania  and 
come  to  Kajosas  to  live  with  him  on  this 
land.  In  his  cross-examination  he  testified 
as  follows:  "Q.  Didn't  you  tell  the  sheriff, 
when  he  went  to  make  this  levy,  that  you 
exi>ected  your  daughter  and  son-tn^law  to 
live  there?  A.  Yes,  sir.  Q.  At  that  time, 
you  did  not  expect  to  use  It  for  a  home- 
stead for  you  and  your  wifet  A.  Bly 
daughter  and  son-io-law  was  to  come  first, 
and  my  wife  was  to  come  after;  would 
perhaps  make  arrangements  to  come  with 
them.  Q.  Were  you  all  to  live  there  on 
this  homestead?  A.  That  is  the  arrange- 
ment that  I  wanted  to  make,  and  which 
I  am  about  making.  Q.  And  when  you  pur- 
chased the  place,  you  supposed  your  son-in- 
law  and  your  daughter  would  oooupy  the 
place  first,  and  afterwards,  if  your  wife 
came,  they  would  occupy  it  with  you?  A. 
Yes,  sir.  Q.  And  that  was  your  arrange- 
ment and  your  idea,  when  you  purchased 
it?  A.  Well,  the  daughter,— I  had  made  ar- 
rangements for  the  daughter  to  come  first 
They  wanted  to  come,  and  they  made  the 
arrangements,  but  sickness  In  the  family 
prevented  them  from  coming.  They  may 
come.  Q.  They  have  not  come  yet?  A.  No, 
sir;  I  cannot  tell  when  they  will  be  ready 
to  come.  Q.  Or  you  cannot  tell  when  your 
wife  will  be  ready  to  come?  A.  No,  sir; 
they  may  have  the  arrangements  made,  and 
It  may  take  much  more  time  in  completing 
the  arrangements  for  keeping^  this  invalid 
sister,  on  account  of  the  real  estate  and 
the  distribution  of  it.  if  she  was  to  be  k^ 
la  the  county  institute.  Q.  It  is  a  question, 
then,  as  to  what  she  wiU  do  with  the  in- 
valid sister,  whether  your  wife  will  come  or 
not?  A.  Yes,  sir;  of  course  she  will  come 
as  soon  as  she  can  dispose  of  that"  The 
evidence  did  not  show  that  the  plaintiff  had 
ever  been  in  the  oocupancy  of  this  land 
before  the  lien  of  the  Judgment  and  the 
levy  of  the  execution  attached.  If  the 
plaintiff  had  purchased  this  land  In  good 
faith,  for  the  purpose  of  a  homestead  for 
himself  and  family,  and  with  the  intention 
of  occupying  the  same  by  himself  and  his 
family  within  a  reasonable  time,  and  he 
and  his  family  were  then  in  a  condition  to 
take  possession  thereof  within  a  short  time 
after  the  purchase,  and  were  citizens  of 
the  state,  and  thereafter  made  all  neces- 
sary arrangements  to  occupy  the^  same, 
jitized  by ' 
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and  had  been  preyented  tberefrom  by  some 
unavoidable  circumstance,  tbe  homestead 
right  might  have  attached;  but  where  a 
married  man  whoae  family  resides  in  a 
foreign  state,  and  who  have  not  made  ar- 
rangements to  come  to  this  state  to  make 
it  their  home,  and  their  coming  depends 
upon  the  liappenlng  of  certain  contingencies 
which  may  or  may  not  occur,  no  homestead 
right  in  real  estate  can  attach,  under  tbe 
constitution.  The  constitution  prescribes 
that  the  property  must  be  occupied  by  the 
family  of  the  owner  thereof.  Under  the 
homestead  exemption  laws  no  person  can 
hold  real  estate  exempt  from  execution  sale 
unless  the  property  is  occupied  as  a  resi- 
dence by  the  family  of  the  owner.  Farlin 
y.  Sook,  26  Kan.  397;  Koons  r.  Rittenhous, 
28  Kan.  359;  Hiatt  y.  Bullene,  20  E:an.  657. 
There  being  a  clear  omission  of  any  eyl- 
dence  whateyer,  on  the  trial  of  this  case,  to 
impart  the  homestead  qualities  to  this  land, 
tbe  judgment  of  the  court  should  have  been 
for  the  defendants  below  for  costs  of  suit, 
and  the  temporary  injunction  should  haye 
been  set  aside.  The  Judgment  of  tbe  dis- 
trict court  is  reversed,  and  the  case  remand- 
ed, with  direction  to  set  aside  the  injunc- 
ticHi  herein  and  render  Judgment  against 
plaintiff  below  for  costs  of  suit.  All  the 
Judges  concurring. 


FRICK  CO.  V.  CARSON. 

(Court  of  Appeals  of  Kansas,  Sonthem  D^art- 

ment,  O.  D.     Feb.  6,  1896.) 

Plbadino— Petition — Rbs  Judicata. 

1.  It  is  not  the  proper  rale  and  practice  of 
pleadiiw  for  tht  petition  to  allege  a  denial  or  avoid- 
ance of  some  of  the  facts  which  may  he  set  up  by 
the  defendant  as  a  defense  to  the  cause  of  action 
contained  in  tbe  petition.  If  such  facts  are  al- 
leged in  the  answer,  the  proper  place  to  deny  or 
avoid  them  is  in  the  reply. 

2.  WLtre  the  plea^ngs  and  the  statement  of 
the  case  to  the  ]ury  are  silent  upon  the  question 
of  a  former  adjudication  of  any  facta  or  causes  of 
action  at  issue,  and  the  pleadings  and  journal  en- 
try of  judgment  of  the  former  trial  are  not  of- 
fered in  evidence,  and  no  reason  given  for  the 
failure  to  offer  them,  held,  that  there  is  no  evidence 
which  would  warrant  the  court  in  giving  instruc- 
tions to  the  jury  that  such  fact  or  cause  of  action 
was  res  judicata. 

(Syllpbus  by  the  Couit) 

Error  from  district  court,  Conley  county; 
M.  O.  Troup,  Judge. 

Action  by  the  Frick  Company  against  Wil- 
liam Geddes  Carson.  From  a  judgment  for 
defendant,  plaintiff  brings  error.    Affirmed. 

Beach  &  Torrance,  for  plaintiff  in  error. 
Ben  S.  Henderson,  tor  defendant  in  error. 

DBNNISON,  J.  This  action  was  com- 
menced in  the  district  court  of  Cowley  coun- 
ty, Kan.,  by  the  plaintiff,  to  recover  $300, 
which  it  alleges  was  owing  to  it  from  the  de- 
fendant, being  a  part  of  the  purchase  price 
of  a  threshing  engine  sold  by  It  to  the  de- 


fendant. It  appears  from  the  evidence  that 
one  Clark  and  Andrews  purchased  the  en- 
gine from  the  Frick  Company,  and  to  se- 
cure $200  of  the  purchase  price  thereof  ther 
executed  and  delivered  to  said  company  a 
chattel  mortgage  upon  said  engine,  two 
mules,  a  horse,  and  a  wagon.  The  mort- 
gage was  duly  recorded  and  renewed.  Clark 
and  Andrews  also  executed  and  delivered  to 
the  Bank  of  Oxford  a  second  chattel  mort- 
gage upon  said  engine,  and  to  Ek).  J.  McMnl- 
len  &  Co.  a  third  one.  The  engine  was  tak- 
en and  sold  upon  one  or  both  of  these  8nt>- 
sequent  mortgages,  and  was  purchased  by 
one  Smith,  a  member  of  the  firm  of  Mc- 
Mullen  &  Co.  Shortly  afterwards  this  de- 
fendant purctiased  the  engine  for  the  sum 
of  $275.  He  received  a  bill  of  sale  from  tbe 
bank,  and  an  assignment  of  their  note  and 
mortgage  from  McMullen  &  Co.  At  the  time 
of  his  purchase  he  knew  nothing  of  the  ex- 
istence of  the  first  mortgage.  Afterwards 
he  exx>ended  about  $100  for  repairs  upon  tbe 
engine.  Some  time  afterwards  tbe  Frick 
Company  commenced  its  action  in  repievis 
against  this  defendant  to  recover  tiie  pos- 
session of  the  engine,  alleging  its  special 
ownership  by  reason  of  said  chattel  mort- 
gage. The  amount  due  and  unpaid  upon  said 
mortgage  was  $122.47  and  interest.  Carson, 
relying  upon  the  bank  and  McMuUen  &  Go. 
to  defend  the  title  to  the  engine,  made  de- 
fault, and  the  Frick  Company  obtained  a  jndg- 
mmt  for  the  possession  of  the  engine,  and 
it  was  taken  into  the  possession  of  the  sher- 
iff under  an  execution  Issued  thereunder, 
but  was  afterwards  released.  David  C.  Beach, 
who  was  the  attorney  for  the  Frick  Com- 
pany, also  became  the  attorney  for  Carsou. 
and  brought  suit  for  him  against  the  Bank 
of  Oxford  and  HcMullen  &,  Co.  to  recover 
the  purchase  price  of  the  engine  from  them. 
During  the  time  Beach  was  acting  as  at- 
torney for  both  these  parties,  he  was  en- 
deavoring to  sell  the  engine  to  Caraon,  and 
some  considerable  negotiations  were  had  I)e- 
tween  them  about  it  Beach  claims  that  on 
December  31,  18SS,  Carson  agreed  to  buy 
the  engine  for  $400,  and  pay  $100  cash  and 
$300  in  one  year  thereafter  at  8  per  cent  in- 
terest, with  approved  security.  There  was 
some  oral  evidence  tending  to  show  tliat 
some  time  prior  to  the  commencement  of 
this  suit  the  company,  by  said  Beach,  its  at- 
torney, brought  suit  against  said  Carson  for 
the  $100,  and  had  obtained  a  Judgment  for 
the  sum  of  $100  and  costs  against  said  Car- 
son, which  he  paid  in  full.  Some  time  after 
Carson  had  employed  another  attorney  to 
protect  his  rights,  he  tendered  to  said  Beach, 
as  agent  and  attorney  for  the  Frick  Com- 
pany, the  sum  of  $1G0,  as  being  the  amount 
of  the  balance  due  it  upon  the  mortgage  by 
virtue  of  which  It  held  its  special  lien,  and 
its  costs.  Beach  refused  to  accept  the  ten- 
der because  of  the  claim  of  ownership  of  tbe 
engine.  In  the  original  petition  filed  in  tbi» 
case  the  plaintiff,  in  addition  to.  tbe  ailega- 
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tlon  of  Indebtednesfl  and  the  nonpayment 
thereof  set  up  the  former  salt,  and  a  claim 
that  the  question  of  the  sale  and  delivery 
«f  the  engine  had  been  adjudicated  between 
these  parties,  and  tliat  the  same  had  become 
rea  jadlcata.  The  court  sustained  a  motion 
to  strike  out  all  that  portion  of  the  peti- 
tion as  being  redundant,  irrelevant,  and  sur- 
plusage, and  prejudicial  to  the  rights  of  the 
defendant.  The  plalntUf  thereupon  filed  an 
amended  petition,  alleging  the  sale  and  de- 
livery, and  the  failure  to  pay  $300  of  the 
purchase  price.  The  defendant  answered, 
denying  generaUy  and  specially  all  the  al- 
l^ations  of  the  petition.  The  defendant 
also  filed  an  amended  answer,  but  the  most 
of  it  was  striken  out  upon  motion,  and  he 
obtained  leave  to  withdraw  the  remainder  of 
it.  Judgment  was  rendered  against  the  de- 
fendant on  default,  but  upon  a  sufficient 
sbowing  it  was  opened  up,  and  he  was  let 
in  to  defend.  Afterwards  the  plaintiff  filed 
a  motion  for  leave  to  amend  its  petition  by 
refiling  Its  original  petition,  which  said  mo- 
tion was  overruled.  Verdict  and  judgment 
were  rendered  for  the  defendant,  and  the 
iriaintlff  brings  the  case  here  for  review. 

All  the  errtvs  complained  of  in  this  case 
relate  to  the  one  question  of  res  Judicata, 
and  the  only  thing  for  us  to  determine  is  the 
rights  of  the  i>arties  in  relation  thereto. 
The  defendant's  attorney  argues  at  consider- 
able length  in  his  brief  the  question  of 
whether  there  was  a  sale  and  purchase  of 
the  engine.  That  question  was  submitted 
to  the  Jury,  and  they  decided  that  there  was 
not.  The  court  approved  their  finding,  and, 
as  there  was  evidence  tending  to  establish 
that  finding,  and  the  court  committed  no 
error  in  Instructing  the  Jnry  upon  this  point, 
there  is  nothing  for  as  to  review  thereon. 
The  only  question  for  us  to  determine  is  as 
to  whether  the  defendant  is  estopped  from 
denying  the  sale,  and,  if  so,  did  the  plaintifT 
pursue  the  right  course  to  obtain'  a  ruling 
in  its  favor  upon  the  question  if  The  court 
committed  no  error  in  striking  out  that  por- 
tion of  the  petition  which  pertained  to  the 
former  trial,  or  in  refusing  permission  to 
reflle  the  same,  for  the  reason  that  the  plaln- 
tUf  had  no  right  to  anticipate  the  defense  of 
the  defendant,  and  allege  in  the  petition 
things  which  would  be  proper  to  plead  In  the 
reply  If  warranted  by  the  answer.  The  peti- 
tion must  contain  a  statement  of  the  facts 
constituting  the  cause  of  action  In  ordinary 
and  concise  language,  and  without  repeti- 
tion. See  Oen.  St  18S9  par.  4170.  If  the 
answer  had  set  up  a  defense  which  had  been 
adjudicated.  It  should  have  been  traversed  by 
the  reply.  This  is  the  proper  rule  and  prac- 
tice of  pleading.  But  suppose  the  question 
had  been  properly  put  in  issue  by  the  plead- 
ings, or  if  the  evidence  of  a  former  adjudi- 
cation could  be  Introduced  under  the  gen- 
eral allegations  without  being  specially 
pleaded,  the  question  would  then  be  as  to 
the    sufficiency    of    the   evidence;    in    other 


words,  what  was  adjudicated  In  the  former 
suit,  what  were  the  Issues  Joined,  and  what 
was  the  finding?  The  pleadings  in  the  for- 
mer suit  were  not  offered  In  evidence;  neith- 
er was  the  journal  entry  of  judgment.  The 
attorney  for  the  plaintiff  said  nothing  about 
the  former  adjudication  in  his  statement  of 
his  case  to  the  jury,  but  -iquarely  made  the 
issue  upon  the  sale  and  delivery  of  the  en- 
gine and  the  failure  to  pay  $300  of  the  pur- 
ctiase  price  thereof.  Beach  testified  that 
$100  had  been  paid  on  the  contract.  On 
cross-examination  he  said  that  the  $100  had 
been  paid  after  Judgnnent  bad  been  rendered 
for  it,  and  ttiat  it  was  finally  agreed  that 
the  whole  matter  should  be  adjudicated  by 
the  trial  of  that  case  in  the  Justice  court  for 
$100.  Mr.  Carson  said,  "If  we  won  that 
case  in  the  justice  court,  that  would  settle 
the  whole  controversy."  It  does  not  clearly 
appear  wtiat  controversy  was  meant.  If 
the  contention  of  Beach  Is  correct,  Carson 
had  violated  his  whole  agreement,  which 
was  to  buy  the  engine,  and  pay  $100  cash, 
and'  give  approved  security  for  the  remain- 
ing $300  in  one  year  at  8  per  cent  interest 
For  aught  that  appears  here  to  the  contrary, 
the  former  suit  may  have  been  for  damages 
for  the  failure  of  Carson  to  perform  the  whole 
agreement  This  may  have  been  the  ad- 
judication to  which  he  referred.  We  do  not 
know,  because  there  is  nothing  in  the  rec- 
ord to  inform  us.  There  was  no  evidence 
in  this  case  which  would  warrant  the  court 
in  giving  instructions  to  the  jury  that  the 
facts  in  this  case  were  res  Judicata,  and 
there  has  been  no  material  error  committed 
prejudicial  to  the  substantial  rights  of  the 
plaintiff  in  error.  On  the  contrary,  the 
plaintiff  has  received  everything  it  is  en- 
titled to,  either  in  law  or  in  equity.  It  had 
received  the  total  purchase  price  for  the  en- 
gine from  Clark  and  Andrews,  except  $122.47 
and  interest  It  had  been  tendered,  and  had 
refused,  because  of  a  claim  of  ownership, 
$100  from  Carson,  who  was  the  owner  of 
the  engine  at  tliat  time,  subject  to  the  rights 
of  the  plaintiff  under  its  mortgage,  which 
gave  it  a  special  ownership  to  secure  the 
balance  of  the  purehase  price.  The  plain- 
tiff had  reduced  the  engine  to  possession 
under  its  mortgage,  but  had  not  sold  it, 
either  publicly  or  privately,  as  It  was  re- 
quired to  d«  by  the  express  terms  of  the 
mortgage.  It  was  not  the  absolute  owner 
of  it,  and  had  no  right  to  it  after  it  had  re- 
ceived the  amount  of  Its  claim  and  the  ex- 
penses it  had  incurred  by  reason  thereof. 
Fair  treatment  to  this  defendant  would  have 
permitted  him  to  pay  the  company  its  claim, 
and  then  have  sued  the  Bank  of  Oxford  and 
McMullen  &  Co.  for  the  amount  he  had  ex- 
pended in  extinguishing  a  prior  lien.  The 
court,  in  its  instruction  to  the  jury  upon 
the  question  of  a  former  adjudication,  prob- 
ably assumed  that  there  was  more  evidence 
in  the  record  upon  that  point  than  the  rec- 
ord warrants,   and  upon  the  assumed  con- 
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dltton  of  the  fecoAl  Ms  luBtrkietloa  la  not 
strictly  the  law  upon  the  question  of  res 
jndlc&ta,  but  the  rights  of  the  pislntlff  In 
error  are  not  prejudiced  thereby.  The  Jndg^ 
ment  of  the  district  court  la  affirmed.  All 
the  Jndcea  ooncarrtng. 


WOOD  V.  DILL  et  aL 

(CJonrt  of  Appeals  of  Kansas,  Soalhem  Depart* 

menl,  a  D.     Feb.  6>  1886.) 

HBOHAHio'a  Lisa— Prbbertatios— Ssarios  or 

Summons. 

In  aa  action  to  «iforce  a  mechanic's  lien, 
service  of  sommons  npon  the  owner  witUn  the  pe- 
riod of  limitation  prescribed  by  statnte  for  ne 
commencement  of  sncb  an  action  does  not  pre- 
serre  the  lien  as  aptainst  other  incombrascer^  who 
are  not  made  parties  to  sadx  an  action  withm  the 
period  of  limitation. 
(SyUabns  by  die  Oonrt) 

Error  from  district  court,  Bedgirlck  cova- 
ty;   C.  Reed,  Jndse. 

Action  by  the  Farmera'  Loan  &  Trust  Com- 
pany against  the  North  &  South  Lumber 
Company  and  othenk  Yaxious  parties  were 
made  defendants,  and  cross  petitions  flled. 
From  the  judi^ment  In  favor  of  plaintiff, 
Prank  Wood,  trustee,  brings  error.  B«- 
versed. 

O.  O.  Erwln  and  Saakey  &  Campbell,  for 
plaintiff  in  error.  Campbell  &  Dyer,  for 
defendant  In  mot  North  &  South  Lumber 
Co. 

COLH,  J.  This  action  was  originally  com- 
menced September  20, 1888,  by  the  Farmers' 
Loan  &  Trust  Company  of  Kansas,  In  the 
district  court  of  Sedgwick  county,  to  foreclose 
a  certain  mortgage  upon  real  estate  belong- 
ing to  W.  W.  Dill  and  Mattie  J.  DIU,  which 
mortgage  was  executed  and  delivered  May 
2,  1887,  and  recorded  May  28,  1887.  The 
North  &  South  Lumber  Company,  Elizabeth 
Buxton,  and  W.  R.  Stone  were  made  par- 
ties defendant  On  October  0,  1888,  the 
North  &  South  Lumber  Company  flled  Its 
answer  and  cross  petition,  in  which  It  al- 
leged that  on  or  about  the  10th  day  of 
February,  1887,  the  defendants  Dill  entered 
Into  a  contract  with  the  North  &  South  Lum- 
ber Company  to  furnish  certain  material  for 
the  erection  and  Improvement  of  the  prem- 
ises described  therein,  and  which  premises 
were  the  same  as  those  upon  which  foreclo- 
sure was  sought  If  further  set  forth  the 
amount  due  and  unpaid  upon  the  contract 
for  material,  and  alleged  the  filing  of  the 
lien  statement  in  the  office  of  the  district 
clerk  of  Sedgwick  county,  and  asked  Judg- 
ment for  the  Imlance  due  on  the  account, 
and  that  said  Judgment  be  declared  a  first 
lien  upon  the  real  estate  therein  described. 
The  plaintiff  below  afterwards  filed  a  re- 
ply to  the  answer  and  cross  petition  of  the 
North  &  South  Lumber  Company,  alleging 
the  pendency  of  another  action  between  the 


North  ft  South  Lumber  Company,  as  plain- 
tiff, W.  W.  and  Mattie  J.  Dill,  Elizabeth  Bux- 
ton, and  J.  R.  stone,  as  defendants,  in  the 
court  of  common  pleas  of  Sedgwick  coimty, 
involving  the  same  matters  that  were  set 
up  in  the  answer  and  cross  petition  of  the 
North  ft  South  Lumber  Company.  On  Feb- 
ruary 19,  1890,  the  North  ft  South  Lumber 
Company  flled,  by  leave  of  court,  an  amend- 
ed answer  and  cross  petition,  alleging  that 
on  the  2eth  of  April,  1888,  and  within  one 
year  after  the  completion  of  the  building 
referred  to  In  its  original  answer  and  cross 
petition.  It  commenced  an  action  in  the 
district  court  of  Sedgwick  county  against  W. 
W.  and  Mattie  J.  Dill,  as  the  owners  of  salfl 
real  estate  and  others,  as  Judgment  creditors 
of  the  defendants  Dill,  for  the  forecloenre  of 
its  mechanic's  lien  uix>n  said  premises,  and 
that  the  action  was  afterwards  transferred 
to  the  court  of  common  pleas  of  Sedgwick 
county  where  It  was  still  pending  and  un- 
determined, and  asking  a  conaoUdaUon  of 
the  two  actions.  In  order  that  a  complete 
determination  of  the  Issues  invtdved  might 
be  had.  On  April  19,  1890,  Prank  Wood, 
trustee,  by  leave  of  court,  was  made  a  par^ 
ty  to  this  action,  and  flled  his  answer  and 
cross  petition  therein.  In  which  he  admitted 
that  the  defendants  Dili  were  the  owners 
of  the  property  In  question;  that  they  ex- 
ecuted the  note  and  mortgage  sued  upon  by 
the  plaintiff  below,  and  had  made  default 
In  payments  due  upon  .the  same;  that  the 
North  ft  South  Lumbo-  Company,  Ellzabetii 
Buxton,  and  J.  R.  Stone  claimed  an  interest 
in  the  mortgaged  premises,  but  alleged  that 
the  Interest  of  each  of  said  parties  was  in- 
ferior to  the  lien  of  the  mortgage  set  forth 
In  the  plaintiff's  petition.  He  further  al- 
leged that  as  such  trustee,  he  was  the  owner 
of  the  notes  and  mortgage  described  In  the 
plaintiff's  petition,  having  purchased  the 
same  on  the  eth  of  June,  1887,  and  admitted 
that  the  assignment  then  made  to  him  of 
the  mortgage  was  not  placed  of  record  until 
the  18th  of  November,  1889.  He  further 
alleged  that,  by  reason  of  the  default  of  de- 
fendants Dill,  he  was  entitied  to  foreclose, 
and  prayed  for  Judgment  for  the  amount 
due,  and  that  said  Judgment  be  declared  a 
lien  upon  the  premises  therein  described  su- 
perior to  that  of  each  and  all  the  defend- 
ants. On  November  11.  1890.  the  North  ft 
South  Lumber  Company  flled  a  supplemental 
answer,  setting  forth  the  fact  of  the  rendi- 
tion of  Judgment  In  the  action  which  had 
been  pending  In  the  court  of  common  pleas 
of  Sedgwick  cotmty,  wherein  said  North  & 
South  Lumber  Company  were  plaintiffs,  and 
W.  W.  and  Mattie  J.  Dill  were  defendants; 
attached  a  copy  of  said  decree  as  a  part  of 
said  supplemental  answer;  and  asked  a  pri- 
ority of  lien  upon  the  real  estate  in  contro- 
versy as  against  all  the  other  parties  to 
this  action.  This  cause  was  tried  to  the 
court,  a  Jury  being  waived,  and  resulted  In 
a  Judjgment  declaring  the  claim  of  the  North 
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A  Soutb  Lvmbw  Gotapunj  to  be  a  lien  prior 
and  sui>erlor  to  Uiat  of  tlie  mortgage  et 
Frank  Wood,  traatee;  and  from  Bnch  Judg- 
ment the  nid  Frank  Wood,  trustee^  brlaga 
the  case  here  for  ntIbw. 

There  waa  bat  one  real  Isaue  In  the  court 
below,  and  iKsctieaUy  but  one  qnaatlon  la 
presented  to  this  coart  for  Ita  decision,  and 
that  la  the  oaeatlon  of  priority  of  Ilea  aa 
between  Frank  Wood,  traatee,  and  the  North 
&  Sonth  Liomber  Company.  The  record 
efaowB  that  the  contract  for  foralahlng  Bia>- 
terial  for  erecting  the  baikting  upon  the 
premlsea  of  the  defendants  Dill  was  made 
prior  to  the  glTing  of  the  mortgage  of  Frank 
Woed,  tmatee;  and  that,  In  the  action  to 
XoreckiM  the  mechaaic's  lien  of  the  North 
A  Soathl^omber  Company,  neither  the  Farm- 
en*  Iioaa  &  Trust  Company  of  Kansaa, 
which  was  the  original  owner  of  said  mort- 
gag^  nor  Fsank  Wood,  trustee,  was  made 
a  party.  It  Is  contended  upon  the  part  of  the 
plaintiff  in  error  that  as  more  than  one  year 
had  elapsed  between  the  time  of  fvundsbiBg 
the  material  by  the  North  &  Soath  Lumber 
Company  to  Sill  and  the  time  when  this  ac- 
tion waa  commenced  and  when  Frank  Wood, 
trustee,  was  made  a  party  thereto,  the  Jlorth 
&  SoBth  Lumber  Oomjiany  cannot  enfM-ce 
aald  lien  as  against  the  mortgage  In  quea- 
tlMi,  for  the  reason  that  neither  the  original 
payee  nor  the  present  bolder  of  said  mort- 
gage was  made  a  party  to  the  action 
brought  by  the  North  &  South  Lumber  Com- 
pany to  foreclose  its  Uen,  nor  were  they  in 
any  manner  brought  Into  court  to  have  their 
rights  to  the  premises  In  question  adjudi- 
cated until  more  than  one  year  from  the  com- 
pletion of  the  contract  between  the  North  & 
South  Lumber  Company  and  Dill;  and  that, 
therefore,  the  court  erred  In  decreeing  the 
Uen  of  the  North  &  South  Luml>er  Company 
to  be  superior  to  that  of  plaintiff  in  error. 

We  are  of  the  opinion  that  the  position  ot 
the  plaintiff  in  error  Is  correct  The  statute 
In  force  with  regard  to  mechanldi'  liens  at 
the  time  of  the  contract  in  question  was  as 
foUows:  Section  633,  Code  Civ.  Proc.  188»: 
"Such  Uen  may  be  enforced  by  clyll  action  in 
the  district  court  of  the  county  In  which  the 
land  Is  situated,  which  action  shall  be  brought 
within  one  year  from  the  time  any  new  build- 
ing, erection  or  improvement  la  completed." 
Section  634:  "In  such  action  all  persons 
whose  Uens  are  filed  as  herein  provided,  and 
other  incumbrancers,  shall  be  made  parties, 
and  iasnes  shaU  be  made  and  trials  had  as  in 
other  cases."  Section  636:  "In  all  cases 
where  Judgments  have  been  or  may  here- 
after be  rendered  in  favor  of  any  person  or 
persons,  to  enforce  a  lien  under  the  provi- 
■itmam  ot  this  act,  the  real  estate  er  other  prop- 
erty Shan  be  ordered  to  be  sold  as  in  other 
cases  of  sales  of  real  estate,  such  sale  to  be 
witboat  prejudice  to  the  rights  of  any  prior 
-tacumbiMicer,  owner,  «r  ettier  person  aot  par- 
ties to  the  action."  The  right  to  a  mechan- 
-Ic's  lien  la  purely  statutory  in  Its  nature; 


and,  where  one  desires  to  avail  hlaoself  of 
socb  right,  the  provisions  of  the  statute  must 
be  strictly  complied  with.  We  presome  it 
wQl  not  be  qnestioaed  that,  where  the  statute 
preearibes  a  specie  length  of  time  wittaia 
which  an  action  may  be  maintained,  such  ac>- 
ttoa  may  net  be  maintalaed  after  the  expiiar 
tloa  of  the  time  stated,  aaless  some  exc«p> 
tion  appears  la  the  particular  case  at  lBsa& 
And  aa  the  statute  above  quoted  fixea  eae 
year  -tM  the  time  within  which  an  action  laay 
he  maintained  to  eotorce  a  meebaatc's  lien, 
whan  the  year  hat  expired,  a  person  who  re- 
Ues  upon  such  Uen  as  a  right  would  stiU  -pos- 
sess the  right  without  means  of  cnforcem«Bt 
under  statute.  And,  if  aa  action  is  sommen- 
oed  witbla  the  time  prescribed  by  the  st^ 
ute,  Hieh  aoUen  could  asir  affect  yeMona 
who  were  made  -parties  thereto.  If  them 
were  others,  not  made  parties  -to  saoh  aotiai^ 
who  had  or  claimed  ilglits  in  the  premises  aif- 
fected  by  the  -Uen,  each  person  or  persens 
would  have  the  right  to  rely  en  any  defense 
to  which  they  were  legally  eatttled  when 
brougbt  into  a  court  of  competeat  Juriadlo- 
tloa. 

It  was  the  evident  Intention  el  the  statute 
that  a  pansoD  olaJ«lTig  a  Uea  theveuader 
ahoiiid  have  vb»  year  <reiB  the  completioa  4rf 
his  coatMct  to  Cbferee  his  claiia  agalnat  anr 
and  aU  peiaons  shown  by  the  records  to  have 
aoy  interests  in  the  premises  upon  which  a 
Uen  was  claimed;  and  it  was  also  the  evir 
dent  intention  of  the  statute  that  if  a  per- 
son claiming  such  a  Uen  did  not  see  fit  to 
avail  himself  of  the  prlvUege  given  therebgi, 
within  the  period  of  limitation  ccntahied 
therein,  his  right  to  insist  upon  aa  emforee- 
ment  of  his  Uen  should  cease  as  against  aU 
parties  whom  he  faUed  to  attempt  on  en- 
forcement against  within  one  year.  In  this 
case,  at  the  time  when  the  North  &  South 
Lumber  Company  commenced  its  action  to 
enforce  a  Uen  upon  the  property  In  questian, 
there  appeared  apon  the  records  a  mortgage 
to  the  Farmers'  Loan  &  Trust  Oom^paoy  of 
KAnimm  It  is  tcue  that  at  said  date  said 
mortgage  had  been  asslgoed  to  Frank  Wood, 
trustee,  and  the  Farmers'  Loan  &  Trust  Cera- 
pany  of  gpnma  bad  no  Interest  therein.  It 
is  also  true  tbat  tlie  asslgnmwit  to  Frank 
Wood,  trustee,  was  aot  recorded,  bat  it  plain- 
ly appeared  of  record  that  there  waa  an  ia- 
cumbiance  upon  tiie  premises;  and  It  cannot 
be  doubted  tbet  if  the  Farmers'  Loan  4c 
Trust  Company  liad  been  a  party  to  sucb  ac- 
tion, and  properly  served,  not  only  their 
rights  could  have  been  adjudicated,  but  a 
Judgment  In  sack  action  would  have  been 
binding  upon  their  aasignee,  wboae  assign- 
ment was  not  of  record.  It  cannot  tie  euo- 
oessfuUy  contended  tbat,  by  bringing  the  own- 
er of  the  pn^terty  affected  into  court,  the  stat- 
ate  of  Umltation  would  cease  to  run  aa  to 
the  mortgagee.  Their  interests  were  neither 
identical  nor  in  common.  Aa  weU  might  it 
be  claimed  that  a  payment  by  one  of  several 
m^Anna  «f  a  promissory  aote  wouid  .relieve 
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the  hoMer  tbereof  from  the  bar  of  the  stat- 
ute In  an  action  against  other  makers  In  fa- 
vor of  whom  the  period  of  limitation  had  run. 
In  Smith  V.  Hurd,  50  Minn.  503,  52  N.  W. 
022,  the  conrt  made  nae  of  the  following  lanr 
gnage  in  duoiding  a  question  similar  to  tlie 
one  here  In  issue:  "As  to  each  defendant  In 
an  action,  the  action  la  commenced  and  is 
pending  only  from  the  time  of  service  of  the 
summons  on  him  or  of  his  appearance  wlth- 
ont  service;  and,  where  each  may  object  that 
the  action  was  not  commenced  within  the 
time  limited  by  statute,  its  commencement 
as  to  his  objection  la  to  be  determined  by 
the  time  of  service  on  him,  and  not  by  the 
time  of  service  on  some  other  defendant  This 
is  a  rule  applicable  to  every  action,  and  applies 
as  well  to  actions  to  enforce  mechanics'  liens 
as  to  any  others.  And  any  one  who  may 
defend  against  such  a  lien,  who  may  show 
that  for  any  reason  It  is  not  a  lien  as  against 
his  interest,  may  object  that  the  lien  had 
expired,  or  the  remedy  upon  it  been  lost  by 
lapse  of  time,  before  the  action  was  com- 
menced against  him.  This  also  Is  a  mle  ap- 
plicable to  every  action.  It  amounts  to  Just 
this:  that,  when  an  action  is  commenced  as  to 
any  defendant,  there  must  be  an  existing 
cause  of  action  against  him,  and  the  right  to 
a  remedy  upon  It"  In  the  case  of  Ballard 
V.  Thompson,  40  Neb.  529,  58  N.  W.  1133, 
the  supreme  court  of  that  state  reaffirm  the 
case  of  Oreen  v.  Sanford.  34  Neb.  363,  61 
N,  W.  967,  in  the  following  language:  "It  is 
therein  declared  to  be  the  plain  meaning  of 
the  statute  that  the  lien  is  preserved  as 
against  those  persons,  only,  who  are  made 
parties  to  the  suit  prior  to  the  expiration  of 
the  statutory  period  for  enforcing  it  by  ac- 
tion." The  Minnesota  statute,  at  the  time 
of  the  decision  first  referred  to,  after  pro- 
viding for  the  filing  of  the  lien,  says:  "It 
shall  operate  as  a  lien  until  the  expiration  of 
two  years  after  the  completion  of  such  skUi- 
ed  services  or  labor  or  the  furnishing  of 
such  materials."  And  the  Nebraska  statute 
under  which  the  case  of  Ballard  v.  Thomp- 
son was  decided,  after  providing  for  the  man- 
ner of  fiUng  the  statement  of  accounts  in  or- 
der to  procure  a  lien,  reads  as  follows: 
"Which  account  •  ♦  •  shall,  from  the  com- 
mencement of  such  labor  or  the  furnishing  of 
such  materials  for  two  years  after  the  filing 
of  such  lien,  operate  as  a  lien  on  the  several 
structures  and  buildings  and  the  lots  on  which 
they  stand."  It  is  contended  by  counsel  for 
the  North  Sc  South  Lumber  Company  that 
the  statutes  of  Minnesota  and  Nebraska  are 
so  dissimilar  to  ours  that  the  decisions  of 
the  courts  of  those  states  are  not  applicable 
in  the  construction  of  our  statute.  Counsel 
argues  that  In  those  states  the  statute  pro- 
vides a  period  of  limitation  for  the  lien  itself, 
and  not  for  the  remedy  for  the  enforcement 
of  such  lien.  Conceding  it  to  be  true  that  the 
statute  of  those  states  do  so  provide,  it  still 
appears  to  us  that  the  doctrine  announced  ap- 
plies with  the  same  force  whether  the  statute 


provides  that  the  lien  Itself  shall  terminate  or 
the  right  to  enforce  the  same  shall  terminate 
at  a  specific  time.  Our  statute  provides  (para- 
graph 4102,  Gen.  St  1889):  "When  a  right 
of  action  Is  barred  by  the  provision  of  any 
statute,  It  shall  be  unavailable  either  as  a 
cause  of  action  or  grround  of  defense."  Un- 
der the  different  sections  of  the  statutes  cited. 
it  seems  dear  to  us  that  the  lien  of  defend- 
ant in  error  could  not  in  this  action  be  slI^ 
cessfully  pleaded  either  as  a  cause  of  ac- 
tion or  a  defense,  so  far  as  the  claim  of 
Frank  Wood,  trustee,  was  concerned.  The 
case  of  Rice  v.  Simpson,  30  Kan.  28,  1  Pac. 
811,  cited  by  counsel  for  defendant  hi  error 
does  not,  we  think,  go  to  the  extent  claimed 
by  counsel;  still  it  tends  strongly  to  support 
the  same  line  of  reasoning  as  is  adopted  b; 
courts  with  statutes  somewhat  similar  to  onr 
own. 

It  is  contended  by  the  North  &  South  Lum- 
ber Company  that  the  objection  here  rais^ 
by  plaintiff  In  error  cannot  be  considered. 
for  the  reason  that  the  statute  of  limita- 
tions was  not  pleaded  in  the  court  below. 
and  that  the  only  objection  which  was  male 
to  the  introduction  of  evidence  was  for  the 
reason  that  the  answer  and  cross  petition  ot 
the  North  &  South  Lumber  Company  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  position  is  not  well  taken.  We 
are  of  the  opinion  that  the  defect  c<Hnplab- 
ed  of  appeared  upon  the  face  of  the  plead- 
ings filed  by  the  North  &  South  LnmberCom- 
pany;  that  the  manner  In  which  the  plain- 
tiff In  error  was  brought  into  the  case,  and 
the  time  at  which  he  appeared  as  a  party, 
taken  in  connection  with  the  face  of  the 
pleadings,  made  the  objection  to  the  intro- 
duction of  evidence  the  proper  method  of 
raising  the  question.  We  think  the  case 
comes  fairly  within  the  rule  laid  down  la 
Brown  v.  Smelting  Co.,  32  Kan.  528,  4  Pac. 
1013,  and  also  within  the  rule  laid  down  lo 
Oreer  v.  Adams.  6  Kan.  203. 

We  deem  it  unnecessary  to  discuss  any  fur- 
ther questions  raised  by  plaintiff  In  error. 
The  judgment  will  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  the  district 
court  of  Sedgwick  county  to  render  judgment 
in  accordance  with  the  views  herein  express- 
ed.   All  the  justices  conctirrlng. 


SCtJLLT  V.  PORTER. 
(Cocrt  of  Appeals  of  Kansas,  Southern  Dqwrt- 

ment  O.  D.     Feb.  6,  1896.) 

Rbplbvis— Pleadiso  and  Pboof— Lakduoed  asd 

Tenant — Lissr  oy  Crop — Boha  Fide 

PcaOHASBB. 

1.  The  gist  of  an  action  in  Tmlevin  is  the 
WTODgful  and  unlawfal  detention  of  specific  per- 
sonal property,  and  on  d>e  trial  of  sucti  action  any- 
tliing  may  be  given  in  evidence  under  a  general 
denial  by  the  defendant  which  shows  that  be 
does  not  wrongfully  detain  poaseaaion  of  the 
property. 

2.  where  the  court  snstaina  a  demurrer  to 
one  count  set  op  in  an  answer,  and  allowa  the 
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party  to  amend  hia  answer  by  interlineation,  and 
the  defendant  immediately  amends  hia  answer, 
and  a  demurrer  is  filed  to  the  amended  answer, 
and  is  orerruled,  and  the  record  fails  to  show 
what  the  amendment  consisted  of,  and  the  party 
afterwards  has  the  benefit  of  the  amended  answer 
on  the  trial  of  the  case,  hOd,  that  the  record  does 
not  disclose  any  error  in  snstaining  the  demurrer 
to  the  original  answer. 

3.  One  who  purchases  a  crop  growing  or  made 
on  leased  farming  lands,  with  notice  of  the  land- 
lord's lien,  is  liable  to  tne  landlord  for  the  ralue 
of  the  crop  purchased,  and  not  to  exceed  the 
amount  of  rent  dae  or  payable.  One  who  pur- 
chases the  crop  without  nonce  of  the  claim  of  the 
landlord  for  nonpaid  rent,  takes  it  freed  from  all 
claims  of  the  landlord. 

4.  Secret  liens  are  not  favored  by  our  law. 
The  legislation  of  this  state  has  ever  been  against 
tiie  right  of  a  lienbolder  to  enforce  his  lien  against 
an  innocent  porcfaacer  of  the  property  where  he 
has  not,  in  some  of  the  modes  prescribed  by  law, 
(ivea  notice  of  his  lien 

(Syllabns  by  the  Court) 

Error  firom  district  court,  Bnfler  county; 
C.  A.  Leiand,  Judge. 

Beplevin  by  J.  H.  Porter  against  Oharlea 
Schram,  sheriff,  for  whom  was  substituted 
William  Scully.  From  a  Judgment  for  plain- 
tUf,  defendant  brings  error.     Affirmed. 

On  the  7th  day  of  February,  1890,  J.  H. 
Porter  commenced  an  action  in  the  district 
conrt  of  Butler  county,  Kan.,  against  Charles 
Schram,  sheriff  of  Butler  coimty.  In  replevin, 
to  recover  possession  of  2,500  bushels  of  com 
In  the  ear,  in  a  crib  upon  a  farm  in  Towanda 
township.  In  Butler  county,  Kan.  The  sheriff 
of  Butler  county  had  seized  this  com  on  the 
ltd  of  February,  1890,-  on  an  order  of  attach- 
ment issued  in  a  case  wherein  William  Scully 
was  plaintiff  and  J.  N.  Bledsoe  was  defend- 
ant. This  com  had  been  raised  ui>on  premises 
leased  by  WllUam  ScuUy  to  J.  N.  Bledsoe  dur- 
ing the  year  1889,  and,  Bledsoe  not  having 
paid  the  rent  to  Scully,  an  attachment  was 
commenced  by  Sctilly,  and  the  com  taken  in 
attachment  by  the  sheriff.  Bledsoe  had  sold 
the  com  to  J.  H.  Porter.  A  small  part  of  the 
com  had  been  delivered  to  Porter  under  this 
sale,  but  the  greater  iMition  of  the  com  was 
then  in  cribs  on  the  premises  where  grown. 
Mlie  plaintiff's  petition  contained  the  follow- 
ing allegations:  "Now  comes  said  plaintiff, 
and  for  his  cause  of  action  against  said  de- 
fendant, says:  (1)  That  said  defendant  is, 
and  has  been  for  more  than  one  year  last 
past,  the  duly  qualified  and  acting  sheriff  of 
Butler  coimty,  KansHS.  (2)  That  this  plain- 
tiff is  the  owner  of,  and  entitled  to  the  im- 
mediate possession  of,  the  following  described 
personal  property,  namely:  2,500  bushels  of 
«om  in  the  ear,  in  two  cribs,  that  adj<dn  each 
other,  upon  a  farm  in  Towanda  township.  In 
flaid  cotmty,  occupied  by  J.  N.  Bledsoe,  which 
said  com  is  worth  the  sum  of  11  cents  per 
bushel,  and  the  total  value  of  said  com  being 
^275.  (3)  Said  defendant  tmlawfully  took 
said  com  from  the  possession  of  this  plain- 
tiff on  the  3d  day  of  Fetouary,  A.  D.  1890, 
and  has  ever  since  then,  and  still  does,  imlaw- 
fnlly  detain  said  com  from  the  possession  of 
this  fdalntlff.    Althoogh  demanded,  he  still 


refuses  to  give  up  possession  of  the  same. 
(4)  Said  defendant  has  damaged  this  plaintiff 
in  the  sum  of  $100  by  the  said  unlawful  de- 
tention of  said  com,  in  this:  that  he  thereby 
prevented  this  plaintiff  from  having  the  same 
to  feed  to  his  cattle,  he  being  a  dealer  in  cat- 
tle, and  having  said  com  for  the  purpose  of 
feeding  to  his  said  cattle;  and  has  been  fur- 
ther damaged  by  having  teams  employed  to 
haul  said  com  from  where  it  Is  located  to 
the  feed  lots  of  this  plaintiff,  near  the  town 
of  Towanda,  In  said  county,  a  distance  of 
about  6  miles.  Wherefore  this  plaintiff  asks 
Judgment  against  said  defendant  that  he,  the 
said  defendant,  return  to  this  plaintiff  the 
said  com,  and  for  the  sum  of  $100  as  dam- 
ages, sustained  as  aforesaid,  by  reason  of 
said  unlawful  detention,  and  for  the  costs  of 
this  suit,  and  such  other  relief  as  he  may  be 
entltied  to."  After  the  fUlng  of  the  petition 
and  affidavit  in  replevin  and  the  replevin  of 
the  com,  William  Scully  appeared,  and  filed 
his  motion  asking  to  be  substituted  as  de- 
fendant in  place  of  Charles  Schram,  sheriff, 
for  the  reason  that  he  was  the  real  party  in 
Interest.  And  afterwards,  to  wit,  on  the  5th 
day  of  June,  1890,  parties  all  being  before  the 
court,  the  application  of  Scully  to  be  substi- 
tuted as  party  defendant  was  sustained,  and 
ScuUy  was  substituted  as  defendant,  and  at 
the  same  time  filed  his  answer  to  the  peti- 
tion of  the  plaintiff,  as  follows:  "Now  comes 
said  defendant,  William  Scully,  and  for  an- 
swer to  the  petition  filed  herein  says:  That 
he  denies  each  and  every  allegation  In  said 
petition  contained,  except  that  Charles  Schram 
now  is,  and  for  more  than  one  year  last  past 
has  been,  the  duly  qnaUfled  and  acting  sheriff 
of  Butler  county,  Kansas.  And,  further  an- 
swering, said  defendant  alleges:  That  be 
now  is,  and  for  rereral  years  last  past  has 
been,  the  owner  and  in  possession  of  the  fol- 
lowing described  farming  lands,  situated  In 
the  county  of  Butler  and  state  of  Kansas,  to 
wit:  The  southeast  quarter  of  the  southeast 
quarter  of  section  32,  and  the  southwest  quar- 
ter of  section  38,  all  in  township  26  south, 
range  4  east  of  the  6th  P.  Mv  That  on  the 
27th  day  of  October,  1886,  said  defendant 
leased  said  premises  to  J.  N.  Bledsoe  for  a 
term  of  five  years,  begiiming  on  the  1st  day 
of  March,  1887,  which  said  lease  is  hereto  at- 
tached, marked  'Exhibit  A,'  and  is  hereby 
made  a  part  hereof.  That  by  the  term  of 
said  lease  there  was  due  and  owing  from  said 
J.  N.  Bledsoe  to  the  defendant  on  the  3d  day 
of  February,  1890,  the  sum  of  $595.88,  with 
interest  thereon  from  said  date  at  the  rate  of 
10  per  cent  per  annum,  for  the  payment  of 
which  sum  this  defendant  had  a  lien  on  ail 
crops  growing  or  made  upon  said  premises. 
That  said  com  replevied  by  plaintiff  herein 
was  a  part  of  the  crop  grown  and  made  on 
said  premises  during  the  year  1889,  and  sub- 
ject to  said  lien,  and  was  at  the  time  of  the 
commencement  of  this  action  upon  said  prem- 
ises, and  bad  never  been  removed  therefrom; 
and  that  the  said  Charles  Schram  had  taken. 
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and    had    at   the   ttme   of   th«    nomrrumnemua^f 

of  tttia  Btilt,  poesesaloo  of  said  com  In  a  pro- 
ceeding by  aald  landlordi  for  the  purpose  of  en- 
forcing said  UeB."  To  this  answer  the  plain- 
tiff below  filed  the  foUowlng  demurrer: 
"Oomes  now  the  plaintiff,  by  Redden  &  Schu- 
macher, his  attorneys,  tfnd  deauira  to  the 
matters  and  things  set  forth  as  a  second  de- 
fense In  the  aitsw«r  of  the  def andaiit,  William 
Seully,  and  Charles  Scbram,  sherUC,  for  the 
reason  tbat  the  lacts  stated  by  way  of  a  sec- 
ond defffliae  in  the  answer  of  said  defendant 
do  not  oonstltitte  a  caose  of  defense  In  this 
action  in  fares-  of  said  defendants  and  against 
this  plaintlfr."  Which  danurrer  was  after- 
wards sustained,  and  the  plaintifl  glTaa  leave 
to  amend  his  answer  by  IntarHnBHtioH.  which 
was  amended,  and  the  plaintiff  below  tben 
filed  tbe  foUowiog  demmrer  to  the  ameDded 
answM':  "Now  comes  said  plaintiff,  and  de- 
■ittiB  to  the  second  cause  of  defease  set  up 
In  amended  answer  filed  in  this  cause,  and 
for  cause  of  demurrer  says  that  the  same 
does  not  state  tacts  sufficient  to  coostitate  a 
cause  of  d«(eiis«  In  favor  of  defendant  and 
against  plaintiff."  Ibis  demorrsr  was  by  the 
court  afterwards  ovenaled,  and  tlie  plaintiff 
below  Ued  the  following  reply:  "Now  oomes 
said  plaintiff,  and  for  iiis  r^Iy  to  the  seocnd 
cause  of  defease  set  up  in  the  amended  an- 
swer of  defendants  says,  that  he  denies  each 
and  every  allegation  therein  contained.  For 
a  further  reidy  to  said  second  cause  of  de- 
fttise  this  plaintiff  says  that  he  had  no  no- 
tice of  any  ownersliip  or  claim  of  ownership 
on  the  (Murt  of  Scully  to  the  land  described  in 
said  answer,  and  he  had  no  notloe,  and  did 
not  know,  that  said  Scully  claimed  any  in- 
terest in  or  to  the  crops  growing  on  said  land, 
-or  to  the  com  involved  in  this  suit.  He  did 
not  know  tliat  Bledsoe  was  a  tenant  of  Scul- 
ly's, and  that  he  purchased  said  com  in  good 
faith,  and  paid  a  valuable  considerati<xi  there- 
for." The  plaintiff  below  then  fiJed  tlie  fol- 
lowing demurrer  to  Uie  r^ly  of  plaintiff: 
"Now  comee  defendant,  William  Scully,  by 
Haslett  &  Harris,  his  attomeys,  and  demurs 
to  the  second  count  of  the  reply  of  plaintiff 
filed  herein."  Which  demurrw  was  after- 
wards overruled  by  the  court.  To  the  order 
and  ruling  of  the  court  William  Scully  ex- 
cepted. The  issues  being  fully  joined,  the 
cause  was  tried  before  the  court  and  a  jury, 
and  resulted  in  a  verdict  and  Judgment  for 
the  idaintiff  below.  Defendant  made  case, 
and  brings  case  here,  and  asks  for  a  reversal 
of  the  judgment. 

R.  H.  Hazlett  and  0.  L.  Harris,  for  plaintiff 
in  error.  Redden  &  Schumacher,  for  de- 
fendant In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
In  1887,  William  Scully,  plaintiff  in  error, 
was  the  owner  of  a  certain  farm,  contain- 
ing about  aoo  acraa,  situated  in  Xowanda 
township,  Butler  county,  Kan.  He  leased 
this  land  by  written  lease  to  one  J.  N.  Bled- 


soe for  a  period  of  five  years;  rents  pay- 
able. In  oash,  ammaUy,  as  specified  in  the 
written  Ibmwl  Biedsoe  was  in  the  occu- 
pancy of  this  farm  from  tlte  tlBse  be  leased 
it  up  to  and  including  Hatch  1.  1890.  In 
1^89,  Bledsoe  naised  a  crop  ot  com  on  the 
leased  piemiaMi  and  when  it  was  gathered 
he  placed  the  com  in  two  crtte  on  tiie  farm 
where  it  was  raised,  being  about  2,500  bush- 
els. About  the  aoth  of  January,  1890.  Bled- 
soe sold  tlie  com  in  the  two  ciiba  to  J.  H. 
Porter,  defendant  in  error.  On  the  14th 
day  of  February,  1860,  William  Scully  com- 
menced an  action  against  J.  N.  Btedsoe  ia 
the  district  court  of  Butler  county,  Kan, 
to  recover  the  rents  then  due  on  said  farm, 
and  to  enforce  a  Uen  therefor  on  the  crops 
grown  (m  the  said  farm  in  the  year  18SB. 
The  com  then  still  being  In  criba  on  the 
farm,  was  attached  by  the  aheHff,  and 
while  the  ehrerifl  held  said  eom  under  the 
attachment  this  suit  In  replerin  waa  com- 
nenoed  to  raoover  the  possession  of  said 
eara. 

Und»  the  order  of  delivery  issued  on  tJi» 
commenceffl«it  of  this  action  the  coroner  of 
Bntler  county  took  the'  com  out  of  the  pos- 
aeasion  of  the  sheriff,  and  delivered  the 
sajse  to  J.  H.  Porter,  plaintiff  below.  Plain- 
tiff dalmad  to  be  the  owner  of  the  csua  by 
virtue  of  a  purchase  from  Bledsoe  on  or 
about  ttte  20th  day  of  January,  1890,  and 
payment  for  which  was  made  January  30th, 
and  without  any  notice  tliat  the  com  was 
raised  on  leased  lands,  or  that  Scully  had 
any  lien  upon  the  same.  This  salt  waa 
commenced  by  J.  H.  Porter  as  plalntiil 
against  Charles  Schram  as  sheriff.  After 
the  commencement  of  the  suit,  WiUlam 
ScuUy,  being  the  real  party  in  interest,  was, 
on  motion,  substituted  as  party  defendant 
in  tills  action,  and  said  Scully  appeared 
then,  and  answered  the  petition  of  the 
plaintiff  below,  and  all  proceedings  there- 
after were  had  in  the  action  between  Por- 
t»  and  Scully.  After  issues  were  fully 
Joined,  the  case  was  tried  before  the  court 
with  a  jury,  and  verdict  and  Judgment  for 
plaintiff  bcdow.  Defendant  below  excepted, 
and  brings  the  case  here  for  review. 

The  first  enxH:  complained  of  by  plaintiii 
in  error  is  the  sustaining  of  a  demurrer  of 
plaintiff  below  to  the  second  defense  set  up 
in  the  answer  of  the  defendant  below.  This 
assignment  of  error  is  not  tenable,  for  upoa 
the  sustaining  <tf  said  demurrer  the  court 
permitted  the  defendant  below  to  amend 
the  second  defense  by  interlineation,  and  to 
the  amended  answer  the  plaintiff  l>elow  re- 
newed his  demurrer,  and  it  was  overruled 
by  the  court.  The  record  fails  to  ^k>w  the 
particular  reason  for  sustaining  the  de- 
murrer to  the  second  defense  set  up  in  the 
original  answer,  or  in  what  particular  the 
amendment  consisted,  but  it  is  evident  that 
the  amendment  consisted  in  seme  slight  goi> 
rection  in  the  ^^iraseology  in  the  second 
defense,  and  the  defendant  below  had  the 
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benefit  6t  the  defense  contained  in  tlie  sec- 
oBd  defense  in  the  orlsinal  anstrer.  Tbia 
action  being  in  replevin,  the  defendant  could 
show  any  dMense  that  -woidd  make  his  pos- 
session lawful.  T^eretera,  the  defendant  in 
this  case  having  a  geneml  denial  to  the 
answer,  the  other  defenses  set  vp  in  his  ano 
swer  were  immaterial. 

The  second  error  comi^aiaed  of  by  tiie 
plaintifr  in  error  is  to  the  eiverraling  of  the 
motion  of  defendant  bdow  to  strilEe  out  the 
second  count  in  the  reply  of  plalntifl  below, 
and  in  overruling  the  denrarrer  of  defend- 
ant below  to  said  second  oonnt  of  the  raply 
at  plalntifl  below.  Tlie  second  pocagraph 
of  the  reply  at  ^alntlff  b^ew,  to  which 
these  objections  are  taken,  is  as  foUowa: 
"For  a  farther  reply  to  said  oanse  of  de- 
fense this  plaintiff  says  that  he  had  ne 
notice  of  any  ownership  or  claim  of  ewnei^ 
ship  on  the  part  of  Scully  to  the  lands  de 
scribed  in  said  answer,  and  he  had  no  ao- 
lice,  or  did  not  know,  that  said  Scdly  claim- 
ed any  interest  in  or  to  the  crops  grown  on 
aald  lands,  or  to  the  oom  tnyolved  la  this 
salt:  be  did  not  know  that  Bledsoe  was  a 
tenajit  of  ficolly'a:  and  that  he  punihased 
the  ct^rn  in  good  faith,  and  paid  a.  valuable 
consideration  therefor."  This  brings  as  to  a 
consideration  of  tiie  statute  respecting  land- 
lords and  tenants,  and  the  lien  of  m  lanOIovd 
on  the  crops  gvown  on  leased  lands,  and  the 
effect  of  a  sale  of  crops  by  tenant  grdwn  on 
leased  lands,  where  the  rents  have  not  been 
paid.  Chapter  55  of  the  Oeneral  Statutes 
of  1889,  being  an  act  In  relatioa  to  land- 
lords and  tenants,  is  as  follows: 

"Sec  24.  Any  rent  due  for  fanning  land 
Bhall  be  a  lien  on  the  crops  growing  or  made 
on  the  premises.  Such  lien  may  be  e»- 
fbreed  by  action  and  attachment  therein, 
as  hnelnafter  provided." 

"Sec.  26.  The  person  entitled  to  rent  may 
recover  from  the  pvrchaser  of  the  crop,  or 
any  part  thereof,  with  notice  of  the  lien, 
the  value  of  the  crop  purchased,  to  the  ex- 
tent of  the  rent  due  and  damages. 

"Sec.  27.  When  any  person  who  shall  be 
liable  to  pay  rent  (whether  the  same  be  due 
or  not.  If  it  be  due  within  one  year  there- 
after, and  whether  the  same  be  payable  in 
money  or  other  things)  Intends  to  remove,  or 
is  removing  or  has  within  thirty  days  re- 
moved his  property,  or  crops,  or  any  part 
thereof,  from  the  said  premises,  the  persoD 
to  whom  the  tent  is  owing  may  commence 
an  action  In  the  court  liavlng  jurisdiction; 
and  upon  making  an  affidavit  stating  the 
amount  of  rent  for  which  the  person  is  Ita- 
tde,  and  one  or  more  of  the  above  facts,  and 
^ecuting  an  undertaking  as  In  other  cases, 
an  attachment  shall  Issue  in  the  same  man- 
ner and  with  like  effect  as  is  provided  by 
law  In  other  actions." 

Under  section  24  the  landlord  has  a  Hen  on 
the  crops  growing  or  made  on  the  leased 
premises  for  Traits  due  or  payable  on  farm- 
ing lands,  and  tUa  ttan  may  be  enftirced  by 


attachment  as  provided  in  sectiiMi  '27.  See- 
tlon  26  makes  the  imKchaser  of  the  crop,  who 
porctaaaed  with  notkie,  liable  to  the  landlord 
for  the  value  of  the  aeop  purchased,  not  to 
eacceed  the  amonst  of  rent  (bia.  The  main 
gocBtlon  for  consideration  In  this  case  Is, 
does  the  Hen  of  the  landltod  affect  the  pur- 
ohaser  of  the  crap  without  notice  of  the 
Isnffiord's  lien?  Or,  fat  other  words,  can  the 
tmant  In  possession  sell  tiie  ciops  grown  on 
the  leased  premises  to  a  stranger,  who  lias 
no  nc^ce  of  the  landlord's  Uen,  and  pass  a 
title  of  the  crop  to  him  freed  from  the  lloa? 
One  who  poitihases  the  crop  with  notice  of 
the  landlord's  lien  is  liable  to  pay  the  land- 
locd  the  value  of  the  crop  pnrohased,  not  to 
exceed  the  anonnt  of  rent  dae  or  payable. 
It  woinld  seem  to  follow  that  one  who  par- 
chased  the  crop  without  itetiee  would  take 
It  fteed  from  all  clalmB  or  Uens  «t  tlte  land- 
lord. Secret  liens  are  not  favored  by  evr 
lav.  The  legislation  of  this  state  has  over 
bean  a«alnst  the  sights  of  Uentarriders  whe 
do  not  in  some  of  Uie  modes  pieacitbed  hy 
statute  give  notice  of  their  Hens.  A  party 
hoUUng  a  Hen  on  real  estate  may  lose  it  if 
he  does  not  have  the  sams  leeoMeA  In  the 
offloe  of  the  register  ttt  deeds  of  the  oounty 
Where  the  property  is  sttuated,  or  give  actual 
notice  in  some  manner  to  thooe  about  to  deal 
with  the  owner  thereof.  So  In  oases  of  liens 
by  mortgages  or  otherwise  on  personal  prop- 
erty, If  the  iBstruBient  containing  such  Heu 
Is  not  filed  In  the  offloe  of  register  of  deeds 
of  the  coonty  where  the  property  is  situated, 
and  a  person  puicliases  the  same  from  the 
owner  thereof,  who  has  possession  of  the 
property,  and  baa  no  knowledge  of  such  lien, 
be  taiiLes  it  freed  from  the  Uen.  A  tenant 
who  raises  a  crop  on  leased  lands,  where 
he  is  required  by  the  terms  of  his  lease  to 
pay  cash  rent,  is  the  owner  of  the  orops 
raised  by  him,  adbject  only  to  the  Uen  of 
the  landlord  for  reuta  doe  or  payable;  but 
he  may  sell  and  dispose  of  the  crop  and  pass 
a  title  to  the  purchaser,  the  purchaser  being 
liable  to  pay  the  landlord  the  value  of  ttie 
crops  pnrchaaed,  if  purchased  with  notice  of 
such  Uen;  but,  if  the  purchaser  has  no  no- 
tice of  the  lien  of  the  landlord,  he  taicee  them 
freed  from  any  Uen,  unless  lie  is  in  posses- 
sion of  such  facts  as  would  put  a  reasonaUy 
prudent  perspn  on  inquiry  as  to  whether  the 
crops  were  raised  on  leased  premises,  and 
whether  the  rents  were  paid.  There  was 
no  error  In  the  ruling  of  the  court  in  over- 
ruling the  motion  to  strike  out,  and  in  over- 
ruling the  demmrer  to  the  second  count  in 
the  reply  of  the  plaintiff  below. 

The  final  contention  of  the  plaintiff  In  error 
is  that  the  court  erred  in  the  instructions 
given  to  the  jury,  and  in  refusing  to  instruct 
them  as  required  by  the  defendant  beiow. 
The  argument  in  support  of  this  assignment 
of  error  is  based  on  the  tlieory  that  the  land- 
lord is  given  a  lien  on  crops  grown  or  made 
on  the  leased  premises  by  virtue  of  the  stat- 
utes of  this  state,  and  that  it  is  a  panunoont  • 
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lien,  wblch  every  person  muBt  take  notice  of. 
It  is  true,  the  landlord  has  a  lien  on  tbe 
crops  grown  on  leased  land  created  by  stat- 
ute, and  the  mode  of  enforcing  It  is  pre- 
scribed by  the  same  statute,  and  the  statute 
creating  the  Uen  makes  the  purchaser  liable 
to  the  landlord  for  the  value  of  the  crops 
purchased  when  the  same  are  purchase*? 
with  notice  of  a  lien.>  The  construction 
claimed  by  plaintiff  In  Arror  would  render 
all  purchasers  of  crops  tiom  a  tenant  liable 
to  the  landlord  for  the  value  of  the  crop  pur- 
chased, whether  he  had  notice  of  the  lien  or 
not  We  do  not  think  that  the  landlord's 
lien  Is  any  more  sacred  than  any  other  Uen 
on  personal  property,  or  that  every  person 
dealing  with  the  tenant  most  take  notice  of 
the  lien  of  the  landlord.  In  order  to  arrive 
at  the  meaning  and  intention  of  this  statute, 
we  most  construe  the  act  as  a  whole,  and 
give  to  each  section  and  sentence  a  reason- 
able interpretation,  so  that  the  sense  of  each 
section,  sentence,  and  word  may  be  fully 
gathered,  and  the  Internal  sense  of  the  whole 
may  be  understood.  On  an  examination  of 
chapter  55,  Gen.  St  1889,  being  an  act  relat- 
ing to  landlords  and  tenants,  we  find  It  con- 
tains what  shall  constitute  a  tenant  at  will, 
how  tenancies  are  created  and  determined, 
for  the  occupancy  of  joint  tenants  and  ten- 
ants In  common,  for  the  maintenance  of  ac- 
tion for  waste,  the  lien  of  landlords  for  crops 
grown  or  made  on  farming  land,  that  where 
rents  are  payable  in  a  share  or  certain  pro- 
portion of  the  crops  the  lessor  shall  be 
deemed  to  be  the  owner  of  such  share,  and 
the  manner  of  obtaining  possession  of  such 
share  If  the  lessee  should  refuse  to  deliver 
It  over.  The  person  entitled  to  the  rent  may 
recover  from  the  purchaser  of  the  crop,  or 
any  part  thereof,  with  notice  of  the  lien, 
the  value  of  the  crop  purchased  to  the  ex- 
tent of  the  rent  due  and  damages,  and  then 
provides  the  manner  of  enforcing  the  Uen 
against  the  tenant  Giving  to  this  entire  act 
a  fair  construction,  it  is  evident  that  the  ten- 
ant is  the  owner  of  the  crop  grown  or  made 
on  the  leased  premises,  subject  only  to  the 
Uen  given  the  landlord  by  law,  and  that  this 
Uen  is  subject  to  no  higher  rights  than  other 
Uens  on  personal  property,  and  persons  deal- 
ing with  the  crop  are  held  to  no  other  or 
different  rule  than  persons  dealing  with  oth- 
er personal  proi>erty  subject  to  liens.  The 
tenant,  being  the  owner  of  the  crop,  and  in 
possession  thereof,  may  seU  the  same  as  he 
might  any  other  property  covered  by  a  Uen, 
and  the  title  of  the  property  would  pass 
by  such  sale  to  the  purchaser,  and  if  he  had 
notice  of  the  Uen  he  would  be  liable  to  the 
landlord  for  the  value  of  the  crops  purchased; 
but  if  be  is  an  innocent  purchaser,  for  value, 
without  notice  of  any  lien,  he  would  take  the 
property  free  from  the  landlord's  Uen.  The 
written  lease  in  this  case  waa  not  filed  or  re- 
corded in  the  office  of  the  register  of  deeds  of 
Butler  county,  and  there  was  nothing  to  give 
constmctlv?  notice  of  the  landlord's  claim 


on  the  crops,  unless  the  fact  that  the  com 
was  In  crlba  on  the  leased  premises.  We 
do  not  think  this  fact  alone  would  be  such 
as  to  put  the  ptirchaser  on  inqnir/  as  to  who 
the  land  belonged  to,  or  as  to  whether 
Bledsoe  was  a  tenant,  occiqiylng  the  hinds 
of  some  other  person,  or  whether  there  was 
any  claims  against  the  crop  for  uDjpaid  rents. 
Persons  In  possession  of  personal  property 
are  generaUy  presumed  to  be  the  owners 
thereof,  and  the  general  presumption  is  tbat 
it  is  clear  from  Incumbrance,  unless  thete 
are  some  facts  In  connection  with  its  use, 
location,  or  condition  that  would  be  calca- 
lated  to  create  8U)q>Icion,  or  to  put  ordinarily 
prudent  persons  on  inquiry  as  to  liens  or 
claims  against  it;  and  where  there  is  noth- 
ing of  record  In  some  office  provided  for  by 
law  for  giving  constructive  notice  of  a  lien 
on  personal  property,  and  a  person  without 
notice,  either  actual  or  constructive,  purchas- 
es the  same  in  good  faith,  and  for  a  valuable 
consideration,  be  receives  a  good  title  to  the 
same. 

We  have  examined  the  authorities  cited 
by  counsel  for  plaintiff  and  reUed  upon  as 
authorities  In  this  case,  which  were  made 
In  other  states,  under  similar  statutes  to  ours, 
but  find  the  fact  of  notice  and  the  right  of 
the  tenant  to  seU  crops  are  materiaUy  dif- 
ferent from  the  provisions  of  the  Kansas 
statutes,  and  do  not  think  they  are  applica- 
ble to  the  facts  in  this  ease.  They  are  not 
in  accord  with  the  general  poUcy  and  deci- 
sions of  our  own  state.  The  law  respecting 
landlords  and  tenants  in  some  of  the  states 
formerly  gave  the  landlord  a  lien  on  aU  crops 
grown  on  the  leased  premises,  and  also  on  all 
Implements  and  animals  used  on  the  prem- 
ises to  raise  the  crops,  and  the  courts  in  some 
of  those  states  held  that  the  tenant  could 
not  sell  or  dispose  of  any  portion  of  the 
crop  raised  on  the  leased  premises,  or  seU  or 
dispose  of  any  of  the  animals  or  farm  Im- 
plements used  to  make  the  crops,  nntU  all 
rents  were  fuUy  paid;  and  tbat  the  purchas- 
er of  the  animals  that  had  been  used  to 
make  crops  on  leased  lands  must  take  no- 
tice of  the  lien,  and  the  property  might  be 
foUowed  into  the  hands  of  an  Innocent  pur- 
chaser without  actual  notice,  and  taken  and 
sold  for  the  payment  of  rents;  that  the  pn^ 
chaser  took  the  property  at  his  own  risk, 
the  same  as  the  parchaser  of  stolen  goods. 
These  dedslons  are  not  authority  under  the 
laws  of  Kansas  respecting  the  rights  and 
UablUtlea  of  landlords  and  tenants,  and  are 
not  In  harmony  with  the  general  policy  of 
our  laws  respecting  parties  deaUng  with 
property  incumbered  with  liens.  The  laws 
of  England  and  the  earlier  period  of  this 
country  were  Intended  for  the  special  protec- 
tion of  the  rights  of  the  landlord,  and  the 
tenant's  rights  in  every  respect  were  subor- 
dinated to  those  of  the  owner  of  the  soil,  and 
the  tenant  did  not  seem  to  acquire  any  prop- 
erty rights  in  the  crops  grown  by  blm  on 
leased  premises  untU  the  landlord  had  been 


Digitized  by 


Googh 


Kan.) 


CANNON  t».  GRIFPITH. 


82» 


paid  his  rents  In  fnll;  but  under  more  recent 
and  hnmane  legislation  the  severity  of  the 
Ufwa  as  to  tenants  have  been  greatly  modi- 
fled,  and  tSe  tenant  is  given  more  consid- 
eration, and  his  rights  are  treated  as  equal 
with  those  of  his  landlord,  and  he  does  ac- 
quire an  ownership  to  the  crop  raised  by  him, 
and  he  may  use  the  same  or  sell  It,  subject 
to  the  lien  of  the  landlord.  The  laws  of 
some  of  the  cotton  states  make  it  a  criminal 
offense  for  a  tenant  to  remove  or  sell  any 
portion  of  the  crop  grown  by  him  on  leased 
premises  until  all  the  rents  have  been  paid; 
bat  the  courts  In  some  of  these  states  hold 
that,  where  he  has  removed  the  crop  and 
sold  It,  the  purchaser  takes  the  title  freed 
from  the  lien  of  the  landlord  where  be  pur- 
chases without  notice  of  the  lien  for  unpaid 
rents. 

We  think  the  court  below  instructed  the 
Jury  on  the  correct  theory  of  the  law  appli- 
cable to  this  case,  and  the  instructions  re- 
quested by  the  defendant  below  did  not  con- 
tain the  correct  theory  of  the  law;  and  the 
jury,  after  being  instructed  on  the  law,  hav- 
ing found  the  facts  in  favor  of  the  plalntlfl 
below,  we  cannot  say  that  their  verdict  was 
not  sustained  by  sufflci^it  evidence.  The 
Judgment  of  the  district  court  is  affirmed. 
All  the  Judges  concurring. 


CANNON  V.  GRIFFITH  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Dq^art- 

ment.  G.  D.     Feb.  6, 1896.) 
8AI.B — Wbbn  Completid  — Continuanoi — RSAS- 

IHO  TSSTIHOKT  TO  JDRT. 

1.  The  ruling  upon  a  motion  for  a  continnance 
is  largely  in  the  discretion  of  the  trial  court,  and 
where  the  coDtin>unce  is  granted  there  is  less 
canse  for  a  reviewing  court  co  interfere  than 
where  it  is  refused. 

2.  Where  two  parties  Agree  upon  all  the  terms 
and  conditions  which  shall  govern  the  sale  of  a 
machine,  provided  a  sale  is  made,  and  the  pur- 
chaser is  to  take  the  machine  and  test  it,  and,  if 
he  is  satisfied  with  it,  he  will  keep  it  and  pay  for 
it,  held,  that  thb  sale  is  complete,  and  the  pur- 
chaser is  liable  for  the  purchase  price  agreed  up- 
on, when  the  condition  is  fulfilled,  and  whether 
or  not  the  condition  is  fulfilled  is  a  question  of 
fact,  to  be  determined  by  the  jury. 

3.  When  the  jury  request  the  court  to  haye 
the  evidcrce  of  any  witness  read  to  them,  it  is 
proper  for  the  court,  in  the  presence  of  the  par- 
ties to  the  action,  lO  direct  the  stenographer  to 
read  the  evidence  of  the  witness  asked  for. 

(Syllabus  by  the  Conrt) 

Error  from  district  court,  Lyon  county; 
Cb&Tlea  B.  Graves,  Judge. 

Action  by  Griffith  &  Ewing  against  Joseph 
Cannon.  From  a  Judgment  for  plaintiffs,  de- 
fendant brings  error.      Affirmed. 

J.  G,  Hutchinson  and  Cunningham  &  Mc- 
Carty,  for  plaintiff  in  error.  Lambert  & 
Dickson,  for  defendants  in  error. 

DBNNISON,  J.  This  action  was  brought 
In  a  Justice  court  in  the  city  of  Kmporia,  Lyon 


county,  Kan.,  by  Griffith  &  Ewing,  as  plain- 
tiffs, against  Joseph  Cannon,  as  defendant,  t» 
recover  the  purchase  price  of  a  "Buckeye 
framelesB  binder,  complete,  with  bundle  car- 
rier and  trucks  "  Judgment  was  had  against 
Cannon,  and  he  appealed  to  the  district  court 
The  case  was  there  tried  with  a  jury,  and 
Judgment  rendered  against  Onnon  for  $130; 
and  he  brings  the  case  here  for  review. 

The  plaintiff  in  error  contends  that  the' 
court  erred  in  sustaining  a  motion  for  a  con- 
tinuance of  this  case  to  the  next  term  of  the 
court  The  question  of  continuing  a  case  is 
very  largely  in  the  discretion  of  the  court, 
and  where  the  continuance  is  granted  there 
is  less  cause  for  a  reviewing  court  to  Inter- 
fere than  where  the  continuance  is  refused. 
Was  the  plaintiff  in  error  prevented  from 
having  a  fair  trial  by  reason  thereof?  We 
think  not 

The  evidence  in  this  case  is  in  some  things 
very  conflicting,  but  the  following  facts  may 
be  considered  as  established  by  the  evidence. 
Griffith  &  Ewing  were  selling  binders.  CJan- 
non  wanted  to  buy  one.  He  would  not  give 
an  order;  out  be  offered  to  take  one  home, 
and  test  it  and.  If  he  was  satisfied  with  it 
he  would  keep  it  and  pay  $130  cash  for  it 
Griffith  &  Ewing  acceded  to  his  proposition, 
and  he  took  the  machine  home.  On  Thurs- 
day of  that  week,  Eastman,  an  agent  of  the 
manufacturers  of  the  machine,  and  Smith 
and  Wells,  who  were  in  the  employ  of  Grif- 
fith &  Ewing,  went  out  to  Cannon's  place  and 
set  up  the  machine,  and  Smith  and  (3annon 
both  ran  it  in  Cannon's  wheat.  The  ma- 
chine, with  the  exception  of  the  bimdle  car- 
rier, performed  well;  and  Gannon  testified 
that  he  told  ESastman  and  Smith  that  he  was 
satisfied  with  it  as  far  as  it  had  gone,  an4 
that  it,  upon  further  trial,  he  was  still  satis- 
fled  with  it  he  would  come  In  and  pay  for  it 
Eastman  testifies  that  Cannon  said  he  was 
satisfied  with  the  machine,  and  that  he  would 
pay  for  it  the  first  time  he  was  in.  Smith 
testffies  that  "we  set  up  the  machine,  and 
ran  it  an  hour  or  two,  until  we  seen  it  had 
given  satisfaction,  or,  at  least,  he  said  it  bad; 
and  it  was  getting  along  6  o'clock,  I  suppose, 
in  the  evening  then,  and  Mr.  Cannon  said  to 
me.  Tell  the  boys  I'll  be  in  Saturday,  and 
settle  for  the  machine.' "  Wells,  who  is  a 
son-in-law  of  Cainon,  does  not  seem  to  re- 
member much  about  it.  Cannon  testlfles  that 
be  continued  to  run  the  machine  until  Satur- 
day noon,  and  then  came  to  the  store  of  Grif- 
fith &  Ewing  and  said  to  Mr.  Griffith,  "I 
guess  I'll  take  the  machine."  He  also  testi- 
fies that  he  was  thoroughly  convinced,  Sat- 
urday noon,  that  he  was  not  satisfied  with 
the  machine.  He  also  testifies  that  he  said 
to  Griffith,  on  Saturday  evening,  "I  could 
have  paid  you  for  that  machine  to-day  if  the 
bank  had  not  been  closed."  Griffith  and  Ew- 
ing both  testified  that  be  said  he  had  hurried 
to  get  in  before  the  bank  closed,  and  pay 
them  for  the  machine.  But  it  did  not  matter. 
He  would  be  In.  the  first  of  the  week,  and 
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pay  then  for  tt.  Tbe  teetbnany  of  aU  the  mr- 
tles  was  that  the  bundle  carrier  did  not  do 
good  work,  but  there  warn  some  evidence  tead- 
tas  to  show  that  Qilffltb  &  Ewlng  had 
agreed  ttiat  they  would  furnish  a  new  one^  or 
deduct  the  price,  if  tt  did  not  flnaUy  work  all 
right,  and  that  CanncHi  seemed  to  be  aatlBfled 
with  this  arrangement  flwHW  cantiaoed  to 
use  the  machine  nntll  be  had  ent  hla  wheat 
and  that  of  one  of  his  ndghbora,  and  had 
commenced  upon  the  fleld  of  another  aelgh- 
bor.  The  axle  and  one  of  the  drive  wbeols 
had  begun  to  wear  and  cnt  each  ottier,  until 
the  wheel  leaned  over,  and  would  catch  lato 
some  of  the  other  parts  of  the  madrlnevy; 
and  when  it  would  run  no  more,  Canncm  toefe 
tt  hack  to  Griffith  4t  Blwlng.  It  la  not  oar 
province  to  weigh  this  conAlctlng  teetimony. 
We  are  wUIlng  to  coDcede  this  plcaanra  to  the 
Jury.  We  can  only  determine  whetitaer  any 
enxM-  was  committed  In  the  iaittodiictlian  of 
evidence  and  tai  the  Inatmetbrna  given  to  the 
Jmrj. 

The  instmetlomi  comptabwd  «f  are  ooa- 
talned  In  the  ftdlowlag:  "(B)  It  aKxasa, 
from  tbe  evidence,  that  the  only  condlthM  «v- 
on  wMch  tbe  defendant  would  buy  tbe  Ma- 
chine was  that  be  wouM  try  It,  and  If,  upcn 
trtal.  It  should  work  satlsfactorUy,  then  be 
would  keep  It,  and  pay  cash  ther^ar.  It 
further  appeava  that  daf endant  waa  permit- 
ted to  take  the  machine  vpoa  these  cowU- 
tloDs,  with  no  definite  time  fixed  in  whMi 
the  trial  sbonld  be  made,  nor  as  to  the  man- 
ner and  extent  of  the  trlaL  HSf  Under  aueb 
an  agreement,  the  defendant  would  have  the 
right  to  make  such  reasonaUe  testa  aa  he 
might  desire,  and  for  that  pnrpoM  he  might 
keep  tbe  ma<Aine  a  reasonable  tlxac.  (7)  If, 
after  a  trial,  great  er  small,  long  w  abort,  the 
defendant  became  satlsfled  with  the  mactaine, 
and  fally  condnded  in  his  own  mind  to  bay 
the  same,  thia  would  comiriete  the  siUe;  and 
the  title  to  the  machine  would  Immedlatsly 
pass  to  the  defendant  (8)  The  delivery  of 
the  machine  to  the  defendant  under  the  eon- 
-ditions  agreed  upon,  was  a  compllanoe  with 
the  conditions  of  the  aale  on  the  part  of  the 
plaintiff;  and  when,  if  at  aU,  the  defendant 
-determined  to  accept  the  machine  as  aatle- 
factory,  then,  at  that  moment,  tbrae  was 
such  a  meeting  of  the  minds  aa  woald  oen- 
plete  the  sale.  (9)  Of  necessity,  there  is  al- 
ways some  point  of  time  when  a  transactloa, 
between  the  parties  thereto,  becomes  final  and 
fixed.  In  this  transaction,  this  point  «f  time 
is,  If  at  all,  when  the  defendant  became  aat- 
Isfled,  and  determined  In  his  own  mind  to 
buy  the  machine  and  pay  for  it  (10)  If  you 
find  that  the  sale  at  any  time  became  com- 
pleted, then  the  machine  became  the  prop- 
erty of  the  defendant;  and  no  defects  subae- 
quently  discovered  could  change  the  rdatlon 
of  the  imrtles,  and  nuUlfy  such  sale.  (11) 
If  the  defendant  dW  not  fully  conclude,  at 
any  time,  to  accept  the  machine  and  pay  for 
It,  then  no  sale  was  made,  and  the  plaintMTa 
have  been  the  continuous  owners  of  the  ma- 


cbliMk  and  la  Hbat  wmt  yen  will  find  for  tbe 
defendant  (12)  In  determining  whether  the 
dMandaat  £«Uy  accepted  aaid  machine  aa  aat- 
ii^ctery,  and  aa  a  completed  aale.  or  not  you 
will  coosldv  what  he  aaid  and  what  he  did 
In  rdatloB  thereto,  and  all  tbe  clrcumatances 
staown." 

Theie  ta  no  prejadicial  error  In  these  Is- 
atmctlona.  The  attorney  for  the  plaintiff  In 
error  argues  the  question  of  tbe  acceptance 
of  tbe  machine  entlraly  upon  tbe  theory  that 
Uiere  must  be  a  contract  of  acceptance.  In 
this  COM  the  contract  of  sale  waa  made.  Ito 
tenna  and  ooadUti«iis  had  all  been  agreed  to. 
If  the  aale  should  be  made  at  all,  tbe  conbact 
of  sale  was  entered  Into  before  Cannon  took 
tbe  nachlne.  The  e«ly  question  left  open 
waa,  shAll  there  be  a  aale?  This  wag  to  be 
decided,  not  by  anything  Griffith  &  Ewlng 
aalght  do  or  say,  but  by  the  satisfaction  of 
CaoBOB.  When  Gannen  was  satisfied,  the 
aale  was  eeupletod,  and  Caanoa  was  liable 
£er  the  pwchase  prle»  a«xe«d  oiwb.  Sappoae 
CaniaeD  bad  xtipesed  to  take  tbe  xaachine 
home  unon  tiie  condttlea  that  U  he  could,  on 
the  next  day,  ceUeet  the  money  due  upon  a 
note  he  then  held  aigateat  one  of  his  neigh- 
bors, he  would  ke^  the  machlnev  and  pay 
tbe  eaafe  f»r  it  but  U  he  (ailed  to  collect  said 
money  he  would,  on  the  aecoad  day,  letvun 
the  machine,  and  Griffith  &  Kwlng  bad  as- 
sented to  the  offer;  what  would  have  com- 
pleted the  sale,  so  far  as  the  liability  of  Can- 
non for  tbe  purchase  price  was  concerned? 
The  collection  of  the  note.  If  he  obtained 
the  money  en  the  note  the  neixt  day,  tbe  mo- 
ment he  obtained  tt  be  waa  tiahle  for  the 
price  ef  the  maditBa  The  question  of  wheth- 
er the  condition  had  been  falfilled  was  a  fact, 
to  be  detenntned  by  the  jury.  Mr.  Smith 
was  asked  about  the  testimony  of  Mr.  Can- 
non before  the  Justice  of  the  peace  retatlve 
to  tbe  bundle  carrier,  and  was  asked  the  fol- 
lowing question:  '"Do  yon  remember  I  asked 
Um.  If  there  had  been  nothing  wrong  bnt 
tbe  bundle  carrier,  would  he  have  raised  any 
<d)}ectioaa  to  the  machine?  Do  ytm  remem- 
bet  what  he  said  to  thatT'  Defendant  ob- 
jected to  the  question  as  incompetent.  Irrele- 
vant and  Immaterial,  and  not  cross-examina- 
tion. The  ebjectlen  was  overruled,  to  wbicb 
defendant  excepted.  "Q.  Clo  ahead,  Mr. 
Smith.  Ana.  Well,  the  best  of  my  memory 
now  Is  that  he  said  he  would  not  have  raised 
any  objections  if  the  bundle  carrier  bad  beea 
the  only  thing."  And  he  was  also  asked  if 
he  knew  what  the  bundle  carrier  was  pat  la 
at,  and  be  answered  that  be  gueased  it  was 
wmrOi  about  five  or  six  deUars.  Tbe  pUin- 
tlff  in  error  centeoda  that  proof  of  this  char- 
acter Is  wholly  ImmaterlaL  There  was  consid- 
erable evidence  Introduced  tending  to  show 
that  Cannon  was  satisfied  to  rely  upon  the 
promise  of  Griffith  &  Ewlng  to  replace  the 
bundle  carrier,  or  deduct  the  value  ef  It  If 
it  failed  to  work.  Upon  thia  theory,  the 
value  of  the  bnnAe  carrier  was  proper;  and 
it  was  also  material  evidence  to  establish  tbe 
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fact  tltat  Camion  was  Telylns  upon  tbe  prom- 
ise of  Griffith  &  Kwing  to  rested^  tkat  defect 

The  plaintiff  In  error  alac  doima  that  the 
machine  was  sold  with  a  warranty,  and 
that,  therefore,  the  court  erred  In  givtBg  In- 
struction Mo.  10,  supra.  The  errldanoe  ID 
this  caae  would  not  sustatn  a  cooftiaot  of 
warranty.  Un  the  eoatrary,  CamaoB  nfuMd 
to  tnxy  oh  any  terms  but  those  he  dictated 
However,  tte  lai^rnage  of  inatmctlon  N«. 
10  was  amply  explained  by  the  following 
language,  eontataed  in  Instruction  No.  13: 
"If  you  should  flad  that  tb«e  was  a  eoa- 
Irieted  sale,  and  that  the  machine  became 
the  proper^  of  the  defeadaat,  stlU  the  de- 
fendant claims  that  fihe  machtne  was  war- 
ranted to  be  a  tirst-class  machine,  aad  to  do 
good  work,  and  on  a  fair  trial  it  sbowed  it 
was  anable  to  do  so.  If  this  claim  on  tibe 
part  of  the  defendant  is  eataMlsfaed,  by  ih«- 
poodeaanee  ef  the  ertdcnoe  In  the  oa8%  then 
yoa  wlH  find  for  the  defendant  A  p««oa 
who  buys  a  machine  wbtch  Is  wavtanted  to 
be  flrst-clasB,  and  capable  of  doing  good 
work,  may.  If,  after  a  fair  and  reasonable 
test.  It  proTes  to  be  dellelent,  return  it,  if 
doae  within  a  reaaooable  time;  aad.  If  be 
does  so,  he  cannot  be  required  to  pay  tvr  It. 
The  bmden  of  proof  is  apon  the  defendant 
to  cslablisb  the  alleged  warranty,  and  the 
breach  of  It,  by  iwcpondeiance  of  the  evi- 
denea  in  tbe  case.  Upon  the  qneecion  ot 
wananty,  as  soon  as  the  defendant  aseer- 
talaed  to  hUs  satMactton  that  the  machine 
was  not  as  wavraotad,  H  was  lUs  duty  t»  k- 
tora  the  maeblne  at  once,  or  notify  tbe  platn- 
ttB  of  its  daadeney;  and  any  aoaecessary 
delay  ia  tiUs  matter  would  be  held  to  be  a 
waiver  of  his  right  to  return  tbe  machtne. 
Wtaetber  the  defendant  acted  with  raaaoaa- 
bla  pmd«ice  Ip  this  eeepeet,  or  not,  la  for 
you  to  determine  from  the  evidence;" 

The  plaintiff  in  error  contends  tliat  ttie 
coort  erred  in  permitting  the  eTldeace  of 
Smith  and  Bastmaa  to  be  read  to  the  }«ry. 
It  ai>pears  that  about  9  oi'olttck  p.  m.,  the 
lodge  cafled  the  Jury  from  thetr  room,  and 
asked  them  how  tltey  wcare  getting'  atoag, 
and  one  ef  tbe  Jurors  replied,  "If  we  could 
hear  tlie  evidence  of  Smith  and  Eastman 
read,  w»  could  dieclde  it  in  10  mimities."  'I'he 
]adee  replied,  "I  will  try  and  hare  the 
stenegvapher  come  down  after  sapper,  aad 
read  it  to  yon."  After  aupper,  the  jiudge  M- 
rected  the  stenographer-  to  resd  the  evtdenee, 
as  reqaeated  by  the  Jary.  Cannon  was  prev- 
ent each  time.  This  Is  a  mattnr  largely  ta 
tbe  discretion  of  the  trial  court  is  tble 
ease,  be  certainly  did  net  abase  his  disora- 
tiOD.  Tbe  jTxry  are  sworn  to  try  the  case 
according  to  the  la/w  and  tbe  eTidcnee.  If 
they  are  in  doubt  as  t*  what  the  law  Is,  or 
some  of  them  haire  mlsanderstood  the  oowrf  s 
iBstmctloiM,  it  la  highly  oeceesary  that  they 
shonld  be  Informed  as  to  what  the  law  ae- 
taaMy  Is^  se  that  they  caa  comply  with  the 
teraia  of  their  oatb.  if  Uiey  are  In-  doubt 
aa  to  what  tbe  erideaee  to,  or  some  e<  them 


bare  an  impresaion  that  tt  Is  different  from 
what  others  of  them  beUeve  It  to  be,  they 
certainly  should  be  iaformed  as  to  what  the 
evidence  really  ia,  so  that  they  can  decide 
tbe  ease  according  to  tbe  evidence.  This 
right  Is  given  them  by  paragraph  4375  of  the 
General  Statutes  of  1889.  It  Is  there  pro- 
vided tltat  tbe  eonrt  may  give  its  reeollec- 
tions  as  to  the  testimony  on  tlie  point  in  dis- 
pute. This  law  was  passed  betfore  the 
stenographer  had  come  Into  general  use  in 
oar  courts.  If  the  court  may  give  its  reeol- 
lectlOB  of  the  testtmoay,  how  much  better 
it  is  that  he  may  re<nrire  it  read  from  the 
sborthaad  notes  of  the  stenographer,  if  the 
stenographer  has  not  taken  the  testimony 
correctly,  the  Iwlge  can  tben  eorcect  it;  and 
the  chances  of  getting  the  testimony  exactly 
correct  are  tenfold  greater  than  when  one 
must  rely  upon  the  recoUectifm  of  any  penoa. 
In  Thempsoa  v.  MeEwu,  M  Kan.  707,  the 
evideace  of  the  plaintiff  in  error  was  wboUy 
oral,  and  that  for  the  detenAant  in  error  was 
wboUy  wrtttea,  aosd  the  eoart  permltbed  tbe 
depositions  of  tbe  latter  te  be  talsen  by  tbe 
^ory  into  their  raom  for  defihenttloB,  and 
it  was  held  aat  error.  Sea,  at80>  Uairgrove 
V.  MUUngton,  8  Kan.  480,  and  Wood  v.  Wood, 
4TKaiL«17,28Pac.709.  ComM^  f  or  pialntiff 
la  eitor  oontenda  that  It  does  not  appear  that 
thSM  was  M>y  dlaagreemeot  ameag  tbe  ivory 
aa  to  1^  evidence  of  ttMSO'  two  witnesses. 
When  one  MMartber  e(  the  Jary  said  to  tlie 
lodge,  "XT  we  eoold  hear  the  erldence  of 
Hmltfa  and  iSastman,  we  coaMI  decide  it  in 
lt>  mlcates,"  aad  the  ether St  by  their  silence, 
acquiesced  therein^  we  think  it  appeared  to 
tbe  ladge  that  there  was  some  disagceement 
aa  to  what  Oxaae  witnesses  tiad  testified  to, 
and  he  did  Jast  what  he  enght  to  hav«  done 
la  requiring  it  to  be  read  to  them.  Tbe 
Jadgmenf  of  the  district  coort  la  aillzmed. 
All  the  Judges  concurriag. 


OMAHA,  H.  &  G.  RT.  00.  y.  DONET. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     Feb.  6,  1S96.) 

BjoLEOAP    Ck>MPAHIB9— CoNDEMJS'ATION    PbOOBSIV 
IKOS.— UeABUBX  of  DiMAOES. 

1.  The  measure  of  damages  to  land  by  tbe 
location  of  a  railroad  through  it  aside  from  tbe 
«aliN  of  the  iMid  appropriated  for  the  right  oi 
war,  is  the  depreciaijaD  iq  the  market  ralue  of 
the  laud,  by  reasoi:  of  such  loeetioD  of  tbe  road; 
and,  as  tending  to  show  such  depreciation,  all  the 
ineoBvenienees  directljr  ca<ised  by  the  road  may 
ha  taken  iatb  con;JderatiaD. 

8.  Upoa  the'  trial  of  .la  appeal  from  tbe  award 
of  commissioners  tor  eompensation  for  tbe  value 
of  land  taken  b;  a  railroad  company  in  condem- 
natibn  proceedingii.  nai  tar  damages  sustained  by 
the  owner  o£  th»  laad  hy  reason  of  aach  taking,  ia 
determining  tbe  question  as  to  tbe  aetual  depre- 
ciation of  the  market  value  of  tbe  balance  of  the 
land  resulting  from  tlie  constmction  of  the  road 
through  it  evidence  may  be  pevmitted  of,  and  the 
ioiy  have  a  right  to  take  IntO'  coiwid^ratieB,  the 
proximity  of  the  road  to  the  house  of  the  owner, 
and  the  noisp  ana  smoke  in  the  operation  of  the 
traias;   but  these  t-ra  canaot  be  taken  kite  ac- 
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count  as  a  basis  or  gronnd  for  awarding  damages, 
because  they  rest  upon  sources  of  injury  too  re- 
mote. 

3.  It  is  error  for  tne  court  to  refuse  an  in- 
struction to  Ok.  jury  to  the  effect  that  such  incon- 
Teniences  are  not  a  Dasic  for  awarding  damages 
in  condemnation  proceedmgs.  ' 

(Syllabus  by  the  Court) 

Error  from  district  court,  Kingman  conn- 
ty;    S.  W.  Leslie,  Judge. 

Appeal  by  M.  Doney  from  the  award  of 
commissioners  for  compensation  for  land 
taken  by  the  Omaha,  Hutchinson  &  Gulf 
Railway  Company  in  condemnation  proceed- 
ings, and  for  damages  sustained  by  reason 
of  the  taking.  From  a  judgment  for  ap- 
pellant, respondent  brings  error.    Reversed. 

W.  M.  Whltelaw,  for  plaintiff  In  error. 

COLE!,  J.  This  was  an  ^peal  from  the 
award  of  commissioners  for  compensation 
for  the  value  of  land  talien  by  the  Omaha, 
Hutchinson  &  Oulf  Railway  Ciompany  in 
condemnation  proceedings,  and  for  damages 
sustained  by  the  owner  of  the  land  by  rear 
son  of  such  taking.  The  railroad  company 
brings  the  case  here  for  review.  All  the 
alleged  errors  in  this  case  may  be  consid- 
ered together,  for  all  relate  to  practically 
the  same  question.  It  appears  from  the 
record  that  the  plaintiff  in  error,  in  the 
construction  of  its  line  of  road,  crossed  a 
three-acre  tract  belonging  to  the  defendant 
in  error,  located  in  the  suburbs  of  the  city 
of  Kingman.  Condemnation  proceedings 
were  had  under  the  statute,  and  the  de- 
fendant in  error  appealed  from  the  award 
of  the  commissioners.  Upon  the  trial  of 
this  appeal  in  the  district  court,  evidence 
was  received,  over  the  objection  of  plain- 
tiff In  error,  as  to  the  damages  sustained 
by  reason  of  the  smoke,  noise,  jarring  of 
the  ground  from  the  operation  of  the  trains 
of  said  road,  and  the  proximity  of  the 
road  to  the  house  of  the  owner.  At  the 
dose  of  the  testimony,  plaintiff  in  error  re- 
quested the  court  to  instruct  the  jury  that 
no  damages  could  be  awarded  In  favor  of 
the  defendant  in  error  on  account  of  the 
smoke,  noise,  escape  of  steam,  and  the  oper- 
ation and  running  of  trains,  which  instruc- 
tion the  court  refused.  The  jury  returned 
a  verdict  allowing  $100  as  damages  for  the 
land  appropriated,  $200  for  damages  on  ac- 
count of  noise,  smoke,  steam  and  opera- 
tion of  trains,  and  $246  for  other  causes 
not  si>eclfied.  The  admission  of  the  evi- 
dence with  regard  to  these  Inconveniences, 
and  the  refusal  of  the  court  to  give  the  in- 
struction requested,  is  what  the  plaintiff  in 
error  here  complains  of. 

We  are  of  the  opinion  that  this  case  was 
tried  upon  an  erroneous  theory  of  the  law. 
It  is  contended  by  plaintiff  in  error  that,  in 
the  assessment  ot  damages  sustained  by  the 
owner  of  land  by  reason  of  the  construc- 
tion of  a  railroad  through  it,  evidence  is  not 
permissible  as  to  the  noise,  smoke,  and 
such  kindred  inconveniences;   and  counsel 


relies,  in  support  of  bis  position,  on  the  de- 
cisions of  our  supreme  court  in  Railway  Co. 
V.  Garslde,  10  Kan.  552,  and  Railway  Co. 
T.  CuykendaU,  42  Kan.  234,  21  Pac.  105L 
These  cases  hardly  support  the  view  con- 
tended for  by  counseL  Both  were  actions 
brought  by  owners  of  abutting  property  for 
damages  sustained  by  reason  of  the  opera- 
tion of  a  railroad  over  a  public'  highway 
adjoif^g  their  premises;  the  later,  case 
simply  reaffirming  the  doctrine  laid  down  In 
the  former.  In  the  Garside  Case  the  court 
held  that  damages  for  the  inconveniences 
above  named  could  not  be  recovered— First, 
for  the  reason  that  the  plaintiff,  not  being 
the  owner  of  the  fee  in  the  public  high- 
way, sustained  no  damages  from  the  causes 
named  which  were  not  sustained  by  the  pub- 
lic in  general;  and,  second,  that  such  dam- 
ages are  too  remote  to  form  the  foundati<» 
for  a  cause  of  action.  And  this  we  con- 
ceive to  be  the  proper  rule  in  cases  of  tliis 
character.  But,  where  a  railroad  is  con- 
structed across  the  premises  of  a  person, 
the  measure  of  damages,  aside  from  tlie 
value  of  land  actually  appropriated,  is  tbe 
depreciation  of  the  market  value  of  the  bal- 
ance of  the  premises,  resulting  from  the 
construction  of  the  road;  and,  in  determin- 
ing what  this  depreciation  is,  evidence  may 
be  permitted  of,  and  the  jury  tiave  a  right 
to  consider,  the  proximity  of  the  road  to 
the  house  or  other  buildings  of  the  owner, 
the  smoke  and  noise  incident  to  the  opera- 
tion of  the  road,  and  any  other  inconven- 
ience direcUy  caused  by  the  construction  of 
said  road,  not  as  a  basis  or  ground  for  dam- 
ages, but  as  affecting  the  market  value  of 
the  premises.  Weyw  v.  Railway  Co.,  68 
Wis.  181,  31  N.  W.  710;  Hartshorn  ▼.  Rail- 
way Co.,  52  Iowa,  613,  3  N.  W.  648;  Rail- 
road Co.  V.  Janecek,  ao  Neb.  276,  46  N.  W. 
478;  B:  road  Co.  v.  Gardner,  45  Ohio  8L 
309,  13  N.  B.  69.  When  evidence  is  pe^ 
mitted,  however,  of  the  inconveniences  above 
named,  the  trial  court  should  properly  in- 
struct the  jury  as  to  the  purpose  for  whicb 
such  evidence  is  received;  and  the  re- 
fusal of  the  trial  court  to  so  instruct,  when 
requested,  is  material  error.  In  this  case 
the  trial  court  proceeded  upon  the  theory 
that  the  owner  of  land  across  whose  prem- 
ises the  railroad  is  constructed  has  a  right 
to  recover  iq>eciflc  damages  for  such  incon- 
veniences as  are  at>ove  named.  Tbts  was 
error.  Ordinarily,  where  the  jury  have 
found  a  specific  amount  of  damage  upon 
an  erroneous  measure  of  damages,  a  modi- 
fication of  the  judgment  is  sufficient;  but, 
in  this  case,  such  an  order  would  be  un- 
fair to  both  parties  to  this  action.  The  evi- 
dence in  the  case,  aside  from  that  which 
establishes  the  value  of  the  land  actually 
appropriated,  was  practically  confined  to 
the  supposed  elements  of  damage  above  de- 
scribed; and,  while  the  jury  allowed  a  spe- 
cific sum  for  such  damage,  the  evidence 
does  not  sustain  a  verdict  for  any  otJier 
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damages.  We  therefore  deem  it  proper  to 
remand  the  case  for  another  trial,  vinder 
proi)er  instructions  frcmi  the  court  The 
Judgment  of  the  district  court  is  reversed, 
and  tills  cause  remanded  for  a  new  triaL 
All  the  Justices  concurring. 


ATCHISON,  T.  &  S.  F.  R.  GO.  t.  DITMARS 

et  al. 
(Oonrt  of  Appeals  of  KanHaa,  Southern  Depart- 
ment, 0  D.     Feb.  6,  1S96.) 
tiMuiuKs  TO  Stock — Actios  ion  Damaoks— Plbad- 

INO — SOFFICIBSCT  OF  ETIDBNCB 
— iNBTRDOnONB. 

LThe  affidarits  filed  in  this  case  bring  it 
within  the  role  laid  down  in  Bank  t.  Rowlinaon, 
43  Pac  304,  2  Kan.  App.  — 

2.  The  snpreme  court  has  OTerroled  a  motion 
to  dismiss  this  case,  therefore  we  will  not  now 
sustain  ancfa  a  motion. 

3.  If  the  laiiroad  company  is  not  liable  in  this 
case  as  a  common  carrier,  its  liability  is  defined 
by  paragraph  1250  of  the  General  Statutes  of 
188S,  and  undei  tliis  statute  it  is  necessary  for 
tiie  plaintiff  to  allege  and  prove  the  negligence  of 
the  company,  and  the  damages  resolting  there- 
from. 

4.  The  evidence  need  not  be  very  explicit  to 
■nstain  the  action  of  the  conrt  in  overruling  a  de- 
murrer to  the  e'<idence.  If  there  is  any  evidence 
wliidi  fairly  tends  to  establish  the  material  alle- 
ntions  necessary  to  a  recovery,  it  is  sufficient. 
Railway  Co.  ▼.  Codse,  17  Kan.  571. 

5.  The  showing  of  negligence  of  the  railroad 
company,  and  the  damages  to  the  cattle  resulting 
therefrom,  is  sufficient  to  sostain  the  judgment 
rendered  in  this  case. 

6.  While  cattle  are  being  shipped  by  a  rail- 
road company  over  its  road  they  are  in  the  pos- 
session and  tmder  the  control  of  said  railroad  com- 
pany, and  not  of  ^e  owner  or  liis  employes. 

7.  If  the  railroad  company  desires  any  relief 
from  any  coi.tr«ct  which  may  have  been  entered 
into,  it  should  plead  and  pro-ve  the  contract. 

8.  Where  the  undisputed  evidence  of  the 
plaintiffs  shows  that  the  employSs  of  the  railroad 
company,  in  switching,  bumped  the  cars,  and 
knocked  the  cattle  off  their  feet,  and  threw  them 
down,  and  that  tills  occnrred  several  times,  it  is 
not  error  for  the  court  to  instmct  the  jury  that 
"eridence  was  introduced  tending  to  show  that  the 
trains  were  shifted  about,  and  bumped  the  cars  in 
a  needless  manner;  that  is  to  say,  in  such  a  man- 
ner that  a  person  of  ordinary  care  would  not  have 
been  guilty  of.  Tliat  u  a  fact  for  you  to  consider 
mider  all  the  evidence,— whether  that  is  true," 
etc. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  coun- 
ty;  C.  Reed,  Judge. 

Action  by  Ditmars.  Yoris  &  Vandevere 
against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company  to  recover  damages  for 
injuries  to  stock.  From  a  Judgment  for 
plaintiffs,  defendant  brings  error.    Affirmed. 

A.  A.  Hurd  and  Bentley  &  Ferguson,  for 
plaintiff  in  error.  3.  D.  Honston,  for  de- 
fendants in  error. 

DBNNISON,  J.  This  case  was  submitted 
to  US  at  the  October,  1895,  term  of  this 
court,  and  was,  on  December  7,  1895,  order- 
ed dismissed  for  the  reason  that  no  showing 
was  made  that  the  defendants  in  error 
were  present  at  the  time  and  place  of  set- 
T.43P.no.6— 53 


tllng  and  signing  the  case,  or  that  they  were 
notifled  or  waived  notice  thereof,  or  had 
waived  their  right  to  make  amendments.  2 
Kan.  App.  — ,  42  Pac  833.  It  appears  now 
that  this  question  had  heen  raised  in  the 
supreme  court  in  1891,  ^  and  upon  a  motion 
to  dismiss,  there  had  been  filed  several  af- 
fidavits bearing  upon  the  presence  of  W.  H. 
Boone,  one  of  the  attorneys  for  the  de- 
fendants in  error,  at  the  time  the  case  was 
settled  and  signed.  These  affidavits  werti 
not  delivered  to  us  with  the  other  records  in 
the  case,  nor  was  the  certified  copy  of  the 
finding  of  the  supreme  court  overruling  the 
motion  to  dismiss  given  to  us  with  the  rec- 
ords. A  motion  to  reinstate  the  case  was 
heard  at  the  January,  1896,  term  of  this 
court,  and  oar  attention  was  called  to  these 
matters,  and  the  case  was  ordered  rein- 
stated, and  Is  resubmitted  for  a  decision. 
We  will  therefore  proceed  with  the  case  the 
same  as  if  it  now  came  to  us  for  the  first 
time,  accompanied  by  the  affidavits  and  the 
certified  copy  of  the  Journal  entry  overrul- 
ing the  motion  to  dismiss.  The  affidavits 
filed  in  support  of  the  case  made  bring  this 
case  clearly  within  the  rule  laid  down  in 
the  case  of  Bank  v.  Rowlinson,  2  Kan.  App. 
— ,  43  Pac.  304.  The  supreme  court,  on  Oc- 
tober 6,  1891,  liaving  overruled  a  similar  mo- 
tion, Is  also  a  sufficient  reason  why  we 
should  not  now  sustain  this  one.  We  shall 
hold  that  the  case  is  properly  before  this 
court,  and  it  will  now  be  considered  upon 
its  merits. 

The  case  was  originally  begun  in  a  Jus- 
tice court  of  the  city  of  Wichita,  Sedgwick 
county,  Kan.,  by  Ditmars,  Yoris  &  Yande- 
vere,  as  pl^ntlffs,  against  the  Atchison,  To- 
peka &  Santa  F6  Railroad  Company,  as  de- 
fendant, upon  a  claim  set  forth  in  the  fol- 
lowing bill  of  particulars  (omitting  title): 
"Plaintiffs  state  that  they  are  now,  and 
were  at  all  times  hereinafter  mentioned, 
partners  doing  business  under  the  firm 
name  and  style  of  Ditmars,  Yoris  &  Yande- 
vere.  That  defendant  Is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Kansas.  That  on  or  about  the  25th 
day  of  October,  1888,  plaintiffs  shipped  over 
the  defendant's  road,  from  Panhandle  city, 
Texas,  to  Kansas  City,  Missouri,  three  car 
loads  of  cattle,  containing  90  head,  for  hire 
then  and  there  paid  by  plalntifls  to  de- 
fendant. That  by  reason  of  the  negligence 
of  the  defendant  In  failing  to  properly  carry 
said  cattle  through  in  proper  time  and  man- 
ner the  said  cattle  were  greatly  damaged 
and  injured,  and  the  market  value  greatly 
depreciated.  And  by  reason  of  the  negli- 
gence of  the  defendant  and  its  agents  the 
cattle  were  bruised  and  scarred,  disfigured 
and  maltreated,  and  caused  to  go  without 
food  and  water  for  a  long  space  of  time,  un- 
necessarily, all  to  plaintiffs'  damage  in  the 
sum  of  $300.  Wherefore  plaintiffs  ask  Judg- 
ment for  $300  and  costs.  W.  H.  Boone, 
Attorney  for  Plaintiffs."    This  Is  the  only 
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pleading  filed  lb  tbe  caae.  Jadgmettt  traa 
rendered  against  the  rallrosd  company  for 
$300,  and  they  appealed  to  the  district  court 
of  Sedgwick  county,  Kan.  The  case  was 
tried  with  a  Jury.  At  th«  close  of  olain- 
tltra'  evidence  the  defendant  demtirred 
thereto.  The  demurrer  was  OTermled.  The 
defendant,  electing  to  stand  on  the  demur- 
rer. Introduced  no  evidence.  The  court 
thereupon  instructed  the  Jury,  and  they  aft- 
erwards returned  a  verdict  In  favor  of  plain- 
tiffs for  the  sum  of  $300.  Judgment  was 
rendered  thereon,  and  the  defendant  brings 
tbe  case  here  for  review.  The  plaintiffs  in 
error  contend  that  the  court  erred  (1)  In 
overruling  the  demurrer  to  the  evidence; 
(2)  in  the  Instructions  given  to  the  Jury. 

The  first  point  raised  and  discussed  in  the 
briefs  Is  whether  the  company  received  and 
transportsd  the  cattle  as  a  common  carrier 
or  as  a  private  carrier  or  bailee.  We  do 
not  consider  It  hecessftry  to  determine  this 
controversy,  for  thie  reason  that  a  suffi- 
cient prima  facie  case  has  been  made  to 
sustain  the  judgment  rendered  herein,  even 
If  the  liability  of  the  company  is  restricted 
to  that  of  a  private  carrier  or  bailee.  This 
case,  from  tbe  beginning  to  the  end,  has  been 
conducted  upon  the  theory  of  damages  oc- 
casioned by  the  taegllgence  of  the  railroad 
company.  The  allegatlotis  in  the  bill  of 
fMtrticuIars  of  the  plalntUrs,  the  failure  of 
the  defeudaht  to  ple&d  a  Hmitatlon  of  the 
common  carriers'  lubillty,  nil  the  evidence 
in  the  case,  the  instructions  of  the  court, 
and  the  special  findings  of  the  Jury  all  show 
that  hegligence  is  tbe  foundation  of  the 
claim.  The  oflly  exception  to  this  Is  that 
Mr.  VoriS  was  asked  if  "they  shipped  them 
as  common  carriers,  and  you  paid  them  fsr 
carrying  them  over  the  railroad  as  common 
carriers,"  and  he  answetfed,  "Yes,  sir;  1 
aid."  Waiving,  therefore,  tbe  <]ueBt1on  of 
the  liability  of  the  railroad  company  as  a 
common  carrier,  what  Is  the  liability  of  the 
railroad  company  In  this  case?  If  it  is  not 
liable  as  a  commoift  carrier,  then  we  appre- 
hend It  ts  liable  under  pamgraph  1250  of  the 
Oeneral  Statutes  of  1889,  which  reads  as 
follows:  "That  ratltioads  In  this  state  shall 
be  liable  for  all  damages  done  to  person  or 
property,  when  done  In  coMseqoence  eC  any 
neglect  on  the  part  of  the  railroad  com- 
panies." St  Louis  &  8.  F.  Ry.  Ck>.  V.  Bryan 
Fruit  Co.,  1  Kan.  App.  551.  42  Pac.  287. 
Under  this  statute  it  is  necessary  for  the 
plaintiffs  to  allege  and  prove  the  negligence 
of  the  company,  and  the  damages  resulting 
therefrom.  The  bin  of  particulars  alleges 
damages  resulting  from  the  negligence  of. 
the  company,  and  at  least  for  the  purposes 
of  making  a  prima  fade  case  the  evidence 
establishes  tbe  damages  to  the  cattle  and 
the  negli^eDce  of  the  company.  It  must  be 
t«menibered  that  the  evidence  need  not  be 
very  explicit  to  sustain  the  action  of  the 
court  in  overruling  a  demurrer  to  the  evi- 
dence.   If  there  is  any  evidence  which  fair- 


ly tends  to  establish  the  material  allegatioBa 
necessary  to  a  recovery,  it  Is  snfficient  In 
Railway  Co.  w.  Ctrase,  17  Kaa  571.  the  su- 
preme court  held:  "As  sustaining  a  demnr- 
rer  to  evidence  works  a  final  disposition  of 
tbe  case,  tbe  court  does  not  err  in  overruling 
such  a  demurrer  whenever  there  is  testimony 
which,  although  weak  and  Inconclusive,  jet 
fairly  tends  to  prove  every  essential  fact, 
and  is  futllclent  to  Justify  a  court  In  over- 
ruling a  motion  to  set  aside  a  verdict  based 
thereon.  Simpson  v.  Klmberlin,  12  Kan. 
579:  Jansen  v.  City  of  Atchison,  16  Kan. 
858;  Railroad  Co.  v.  Doyle.  18  Kan.  82; 
Schafer  v.  Weaver,  20  Kan.  296;  KaUroad 
Co.  V.  Dryden,  17  Kan.  278;  Waterson  t. 
Rogers,  21  Kan.  629;  Brown  v.  BaUway  Ca, 
31  Kan.  1,  1  Pac  605." 

The  evidence  in  this  case  establishes  Uie 
fact  that  tbe  cattle  were  shipped  from  Ama- 
rUla,  Ter.,  over  tbe  Ft  Worth  &'  Denver 
Railroad  to  Panhandle  city,  and  from  Pas- 
handle  city,  over  the  road  of  this  company. 
to  Kansas  City,  with  the  privilege  of  the 
WlchlU  market;  that  they  left  Panhandle 
city  about  9  o'clock  p.  m.  on  the  24th.  and 
arrived  In  Wichita,  Kan.,  about  8  p.  m.  on 
the  2C>th,  making  about  42  hours  to  come  lest 
than  400  miles.  It  also  establishes  the  tect 
that  the  stock  were  shipped  part  of  the  way 
on  local  freight  trains,  and  that  the  train 
in  which  they  were  shipped  made  Quite  a 
number  of  stops.  It  also  establishes  the  fSet 
that  the  motive  power  was  poor,  and  the 
train  a  heavy  one;  that  during  the  time  oc- 
cupied by  Bome  of  the  stops  which  were 
made  the  train  crew  did  considerable  switdi- 
Ing;  that  the  cars  containing  the  cattle  were 
left  In  the  train  attached  to  the  engine  dar- 
I&g  the  swltchlnir;  that  tte  engine  would 
be  backed  up  very  abruptly  to  obtain  slack, 
so  the  train  could  be  started;  that  by  reason 
thereof  the  cars  In  which  the  cattle  were 
standing  were  bumped  very  violently,  and 
the  cattle  knocked  down,  when  tbe  cars  were 
Jammed  against  each  other;  and  that  this 
occurred  several  times.  It  also  estabtisbes 
the  fact  that  the  cattle  were  kept  on  the 
cars  about  29  hours  from  AmariUa  and 
about  24  or  25  hours  from  Panhandle  city 
without  having  been  watered,  fed.  or  un- 
loaded; that  they  were  unloaded  Into  a 
muddy  yard,  about  9  o'clock  at  night  at 
Wellington,  and  kept  there  until  the  next 
morning,  when  they  were  shipped  to  Wichi- 
ta. It  also  establishes  the  fact  that  the  cat- 
tle were  good,  strong,  butcher  stuff  when 
they  were  delivered  to  the  company,  and 
that  "by  reason  of  tbe  things  above  mentioned 
»jolte  a  mrmbcr  of  the  cattle  were  thrown 
down  and  trampled  upon,  and  badly  fomtscd 
and  damaged,  so  much  so  that  five  of  them 
aied,  and  tnany  of  the  others  were  scarred 
and  swollen  about  the  head  and  Sides.  Tlie 
evidence  estab'HSbes  many  things  wMch 
were  done  that  an  ordinarily  prudent  man 
would  not  do.  Surely  an  ordlnaifly  prudent 
man  'wonM  not  flrat  weatcfn  his  attle  by 
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keeping  them  a  loov  tinie  la  tbe  qm  vsltboot 
foo«t  er  water,  and  then  bump  the  cam  I9 
which  they  were  atimcUnc  so  ylolentily  aa  ta 
throw  them  off  their  feet.  An  ordinarily  pru- 
dent man  wooU  refrain  from  aereral  of  the 
things  which  were  done  with  these  cattle. 
He  certainly  would  eadeayos  t»  have  suffi- 
cient motive  power  to  nm  the  train.  He 
would  alao  gee  to  It  that  the  train  was  not 
ao  heavy  that  It  could  not  be  handled  with- 
out such  violent  bumping;  and,  If  he  could 
not  weU  do  that,  he  wonld  certainly  have  set 
out  the  cars  containing  the  cattle  while  such 
switching  was  being  deate.  An  ordinarUy 
prudent  man  as  well  as  a  humane  man 
would  have  famished  food  apd  water  and 
rest  for  the  stock  before  they  had  become 
so  weakened  as  to  be  unable  to  stand  up. 
The  showing  of  the  negligence  of  the  raUroacl 
company,  and  the  damages  to  the  cattle  re- 
sulting therefrom,  Is  sufficient  to  sustain 
the  Ivdgment  rendered  In  this  case;  there* 
fore  It  was  not  error  for  the  court  to  ever* 
rule  the  demurrer  of  the  pUlntlfl  In  error  to 
the  evidence  of  tlie  defendants  1q  enor. 

The  plalntifl  In  error  endeav<»s  to  avoid 
the  charge  of  negligence  by  claiming  that  the 
cattle  were  in  diarge  of  an  en^oy6  of  tiM 
defendants  In  error,  and  that,  therefore,  be 
was  responsible  for  the  care  ot  the  cattle. 
The  evidence  establishes  the  fact  that  one  N. 
C  Houston,  who  was  in  the  employ  wf  the 
defendants  in  error,  accompanied  the  cattle 
from  Anuurilla  to  Wichita.  This  does  not 
sustain  the  c<«tentlon  that  the  cattle  wefe  In 
the  charge  of  Hr.  Houston.  The  evldenoe  In 
this  raae  does  not  clearly  show  when  the  ca^ 
tie  first  came  Into  the  pessession  of  the  plain- 
tiff In  error,  but  at-  least  when  the  engine  of 
the  railroad  company  began  to  more  the  cava 
In  which  the  cattle  were  loaded  they  were  lo 
the  possession  and  under  the  control  of  the 
railroad  company.  No  one  else  was  In  con- 
trol of  the  cars  or  the  railroad.  The  rail- 
road company  dictates  In  which  train  they 
go,  how  fast  they  go,  when  they  stc^,  when 
they  start,  when  and  where  they  are  unload- 
ed and  when  reloaded,  what  position  the  cars 
in  which  they  are  loaded  shall  have  in  the 
train,  how  heavy  the  train  shall  be  and  how 
many  cars  it  shall  contain,  how  much  switch- 
ing shall  be  done,  and  when  and  where  it 
shall  be  done,  and  where  the  cars  i»  which 
the  cattle  ace  loaded  shall  be  while  the 
switching  is  being  done,  and  when  the  cattle 
shall  arrive  at  their  destination.  The  owner 
or  his  employ^  who  may  accompany  the  cat- 
tle cannot  control  one  of  these  things.  He  is 
sbeolntely  powerless  in  the  matter.  He  may 
watch  over  the  stock,  and  see  how  they  are 
being  handled;  he  may  do  what  he  can  to 
keep  the  cattle  on  their  feet  wUle  in  the 
cars;  be  may  help  to  load  and  unload  them; 
he  may  help  about  feeding  and  watering 
them,  bnt  he  must  do  all  this  while  the  cattle 
are  In  the  possession  of  the  railroad  company, 
and  at  such  times  as  It  chooses  to  select  for 
the  purpose. 


thA  trial  of  this  case  It  was  devel- 
oped that  wtaMi  these  cattle  were  shipped 
from  Amarilla  Mr.  Houston  got  a  shipping 
contract,  shippers'  release  or  pass,  or  some- 
thing of  that  kind;  bnt  Just  what  it  Is  does 
not  clearly  appear.  The  plalntiK  In  error 
contends  that  the  defendants  in  error  are 
bound  to  set  up  and  prove  the  contents  there- 
of. The  nature  of  the  writing  does  not 
clearly  appear,  and  we  are  unable  to  say 
whether  It  should  have  been  pleaded  and 
proved  or  not  We  may  say,  how.ever,  that 
tf  it  bad  been  an  ordinary  stock  contract,  by 
which  the  railroad  company  had  endet^vored 
to  relieve  Itself  from  the  liability  of  a  com- 
aHMt  carrier,  that  this  case  must  have  been 
determined  upon  the  same  identical  lines  that 
it  now  has  been.  We  may  alao  say  that  If 
the  railroad  company-  had  desired  any  relief 
from  any  contract  which  may  have  been  en- 
tered into.  It  should'  have  pleaded  and  proved 
the  contract.  Our  supreme  court  has  held 
that  It  must  do  this,  and  also  that,  If  they  do 
not  plead  the  special  contract,  they  will  not 
be  permitted  to  prove  It  See  Missouri  Pac. 
Ry.  Co.  v.  Wichita  Wholesale  Grocery  Co.,  55 
Kan.  526,  40  Pac.  899. 

The  tnstmctlon  of  the  court  comphdned'  of 
Is  No.  10,  which  reads  as  follows:  "BVldence 
was  Introduced  tending  to  show  that  the 
trains  were  shifting  about  and  bumping  the 
cars  alMut  In  a  needless  manner;  that  Is  to 
say,  in  a  manner  that  a  person  of  ordinary 
care  would  not  have  been  guilty  of.  That  is 
a  fact  for  you  to  consider  under  all  the  evi- 
dence,—whether  that  is  true.  If  you  And  the 
railroad  has  not  given  that  ordinary  care 
which  a  man  of  average  prudence,  similarly 
situated,  wonld  have  given  to  the  stock  In 
question,  then,  in  that  event,  you  will  find  a 
verdict  fbr  the  plaintiff  for  the  amount  of 
damages  which  you  shall  agree  on."  After 
careful  examination  of  the  evidence,  we  fully 
agree  with  the  trial  Judge  that  the  evidence 
tended  to  prove  the  statements  contained  In 
the  Instruction,  and  it  was  proper  to  tell  the 
Jury  that  It  was  for  them  to  decide  whether 
it  was  true.  This  Instruction  and  the  other 
instructions  given  were  a  fair  statement  of 
the  law  governing  the  case  upon  the  theory 
of  a  claim  for  damages  caused  by  the  negli- 
gence of  the  railrcxad  company.  No  material 
error  prejudicial  to  the  substantial  rights  of 
the  plaintiff  in  error  has  been  committed  by 
the  trial  court.  The  Judgment  of  the  district 
court  Is  affirmed.    All  the  Judges  concurring. 


HARDING  v.  GUARANTY  LOAN  &  TRUST 
CO.  Oi'  KANSAS  CITY. 

(Court  of  Appeals  of  Kansa's,  Sonthem  Depart- 
ment, O.  D.     Feb.  e.  1S96.) 

QissOLtrrtox  o»  Attachhbnt— Claims  o»  Tbibo 
Pahtibs — RwruftR'  or  SRStiiw — Dbborip- 

nioif  or  r«oPBaTz. 
1.  Where  lands  have  been  levied  upon  nndsr 

SB  order  of  sttaobaaent,  any.  petsen  daiming  to  be 
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the  owner  theroof,  and  tntereBted  in  discharging 
the  proporty  attached,  althoagh  he  is  not  a  party 
to  the  original  action,  may  moTe  the  court  to  dis- 
charge the  attachment  aa  to  the  property  claimed 
by  him. 

2.  The  sheriff's  return  on  an  order  of  attach- 
ment must  show  wliat  property  he  attached.  It  ia 
not  sufficient  if  it  simply  refers  to  the  papers  and 
proceedings  in  some  other  case  or  in  some  other 
court  for  a  description.  Tlie  return  itself  must 
contain  a  sufficient  description  of  the  property  at- 
tached. The  attachment  does  not  create  a  lien 
on  any  other  property  than  such  as  is  described  in 
the  return  of  the  sheriff. 

3.  When  the  return  of  the  sheriff  on  an  order 
of  attachment  shows  that  he  levied  an  order  on 
certain  property  designated  in  the  inventory  and 
appraisement,  and  returns  the  same  with  the  or- 
der, and  the  inventory  and  appraisement  contain 
only  a  description  of  certain  articles  of  personal 
property,  the  lien  of  the  attachment  does  not  at- 
tach to  any  other  property  except  sudt  as  is  shown 
in  the  inventory. 

(Syllabus  by  the  Court.) 

Error  frcan  district  court.  Sedgwick  county; 
C.  Reed,  Judge. 

This  was  a  proceeding  in  attachment  by  the 
Guaranty  Loan  &  Trust  Company  of  Kansas 
City,  Mo.,  against  George  M.  Boyd,  In  the 
district  court  of  Sedgwick  county.  Certain 
real  estate  was  claimed  to  be  taken  in  the  at- 
tachment as  the  property  of  George  M.  Boyd, 
by  the  sheriff  of  said  county;  and  Charles  F. 
Harding  appeared  and  intervened  in  the  ac- 
tion, and  moved  the  court  to  discharge  the 
property  from  the  attachment  proceedings, 
for  the  reason  that  he  was  the  owner  of  the 
land;  that  he  obtained  title  thereto  under  and 
by  virtue  of  a  sberifTs  deed;  and  that  the 
Guaranty  Loan  &  Trust  Company  of  Kansas 
City,  Mo.,  never  obtained  a  valid  lien  on  the 
property,  for  the  reason  that  the  attachment 
was  not  levied  on  the  land  according  to  law. 
The  motion  of  the  intervener  was  overruled, 
and  he  duly  excepted,  made  case  for  review, 
and  asks  for  a  reversal  of  the  Judgment  of 
the  district  court     Reversed. 

Edwin  White  Moore  and  C.  H.  Brooks,  for 
plaintiff  in  error.  Holmes  &  Haymaker, 
for  defendant  in  error. 

JOHNSON,  P.  J.  In  1889  one  George  M. 
Boyd,  of  Wichita,  seems  to  have  been  flnaneial- 
ly  embarrassed,  and  was  Indebted  to  a  number 
of  different  parties.  In  April,  1889,  his  cred- 
itors. In  order  to  secure  the  payment  of  their 
debts,  commenced  various  suits  against  him 
by  attachments,  and  his  property  was  seized 
by  the  sheriff  of  Sedgwick  county  under  dif- 
ferent orders  of  attachment  Some  of  his 
creditors  commenced  suit  without  attach- 
ment, and  obtained  judgment  thereon  against 
him.  On  the  13th  day  of  April,  18S9,  the 
Wichita  National  Bank  commenced  action 
against  George  M.  Boyd,  in  the  court  of 
common  pleas  of  Sedgwick  county,  in  case 
No.  460;  and  on  the  same  day  an  order  of  at- 
tachment was  duly  issued  by  the  clerk  of 
eald  court  directed  to  the  sheriff  of  said 
county.  On  the  15th  day  of  April,  the  sher- 
iff levied  said  attachment  on  the  S.  B.  ^  of 
section  0,   township  29,   range   1  W.,   and 


made  return  of  said  order  of  attachment  on 
the  18th  day  of  April,  showing  his  doings 
thereunder.  This  was  the  first  attachment 
on  the  lands,  and  said  land  was  the  property 
of  said  George  M.  Boyd  at  that  time  The 
second  attachment  was  Issued  on  the  15tb 
day  of  April,  1889,  in  the  suit  of  John  Y. 
Farwell  et  al.  v.  Boyd,  in  suit  No.  10.739,  in 
the  district  court  of  Sedgwick  county.  This 
attachment  was  levied  upon  certain  personal 
property  belonging  to  Boyd,  and  also  on  the 
same  tract  of  land  as  the  attachment  in  the 
case  of  the  Wichita  National  Bank  against 
Oeoi^e  M.Boyd;  and  judgment  was  rendered 
in  said  action  against  Boyd  on  the  8th  day 
of  July,  1890,  for  the  sum  of  $777  and  costs 
of  suit  On  the  18th  day  of  September,  1890. 
an  order  was  made  by  said  court  sustaining 
said  attachment  and  for  the  sale  of  said 
property  to  pay  said  judgment.  On  the  12th 
day  of  June,  1889,  a  judgment  was  rendered 
against  George  M.  Boyd  and  George  L.  Rolcc, 
Jr.,  for  the  sum  of  $583.60,  by  the  district 
court  of  Sedgwick  county,  in  a  case  then 
pending  in  said  court,  wherein  Harry  J. 
Thomas  was  plaintiff  and  George  M.  Boyd 
and  George  L.  Roice.  Jr..  were  defendants 
(suit  No.  6,700).  On  the  20tb  day  of  August, 
1890,  an  execution  was  duly  issued  on  said 
judgment,  and  placed  in  the  hands  of  the 
sheriff  of  said  county  for  service.  This  ex- 
ecution was  duly  levied  on  the  S.  E.  ^  of  sec- 
tion 6,  township  29,  range  one,  the  same  land 
taken  under  attachment  in  the  case  of  the 
Wichita  National  Bank  against  George  M. 
Boyd.  This  land  was  sold  under  said  execu- 
tion to  Charles  F.  Harding,  for  $1,200.  On 
the  20th  day  of  October,  the  sale  was  con- 
firmed, and  sheriff  ordered  to  execute  deed  to 
purchaser;  and  sheriff's  deed  was  executed 
and  delivered  to  said  Charles  F.  Harding  on 
said  day.  On  the  26th  day  of  SeptembO'. 
1890,  an  order  of  sale  was  issued  by  the  clerk 
of  the  district  court  of  Sedgwick  county  on 
the  judgment  of  John  V.  Farwell  et  aL 
against  George  M.  Boyd,  directing  the  sberlflT 
of  said  county  to  proceed  and  carry  out  the 
Judgment  and  decree  in  said  order  and  to  sell 
the  attached  property.  The  sheriff  of  said 
county,  having  both  the  execution  and  order 
of  sale  in  his  hands  at  the  same  time,  adver 
tised  and  sold  the  real  estate  under  the  exe- 
cution in  the  case  of  Thomas  v.  Boyd  et  al„ 
tnd  made  return  of  said  order  and  execution, 
showing  his  doings  thereimder.  On  the  ITtb 
day  of  October,  1890.  an  order  was  made  hy 
the  district  court  of  said  county,  directing 
the  sheriff,  out  of  all  proceeds  of  said  sale,  to 
satisfy— First  the  Judgment  and  cost  of  Fa> 
well  et  al.;  and,  second,  apply  the  surplus 
thereof  to  the  judgment  of  Harry  J.  Thomas. 
On  the  16th  day  of  April,  1890,  the  Goa^ 
anty  Loan  &  Trust  Company  of  Kansas  City, 
Mo.,  commenced  an  action  In  the  district 
court  of  Sedgwick  coimty  agalndt  Boyd  & 
Yocum  and  George  M.  Boyd  (being  case  No. 
10,740),  and  on  said  day  caused  an  order  of 
attachmoit  to  be  issued  therein,  and  deliv- 
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ered  to  the  sheriff  of  aald  county  for  service. 
On  said  16th  day  of  April,  the  sheriff  served 
the  order  of  attachment,  and  seized  certain 
property  thereunder,  and  made  the  following 
return  of  his  doings,  indorsed  on  said  order 
of  attachment: 

"Received  the  within  order  this  16th  day 
of  April,  1880,  at  11  o'clock  a.  m.;  and,  as 
commanded  therein,  I  went  to  the  place  where 
the  property  of  the  wlthln-named  defendant, 
Boyd  &  Yocum,  described  in  the  inventory 
and  appraisement  hereto  attached,  was  found, 
to  wit;  and  there,  at  12  o'clock  m.  on  the 
16th  day  of  April,  1880,  In  the  presence  and 
hearing  of  Howard  M.  Davis  and  O.  H.  Case, 
two  credible  persons,  declared  that,  by  virtue 
of  said  order,  I  attached  said  property  at  the 
suit  of  the  Guaranty  Loan  and  Trust  Com- 
pany of  Kansas  City,  Mo.,  v.  George  M.  Boyd 
and  L.  6.  Yocum,  as  Boyd  &  Yocum,  and  that 
Howard  M.  Davis  and  C.  E.  Case,  two  dis- 
interested householders,  residents  of  Sedg- 
wick county,  Kansas,  who  were  by  me  first 
duly  sworn  to  make  a  true  and  Impartial  in- 
ventory and  appraisement,  did  make  an  in- 
ventory and  appraisement  of  said  property  o& 
the  16th  day  of  AprU,  1880,  which  is  hereto 
attached,  and  made  a  part  of  these  returns. 
I  also  attached  all  the  property  fully  described 
and  appraised  and  copies  filed  therewith,  and 
subject  to  cases  Nos.  10,721  and  10,739  In  the 
district  court,  and  case  No.  460  in  the  court  of 
common  pleas  of  Sedgwick  county,  Kansas. 
[Signed]  W.  W.  Hays,  Sheriff  of  Sedgwick 
County,  E^nsas. 

"I  also  attached  the  bank  stock  of  the 
Fourth  National  Bank,  as  described  In  the 
accompanying  Inventory.  I  left  copies  of  this 
writ  on  ail  lands  and  properties  attached." 

Inventory  attached  to  said  writ  is  as  fol- 
lows: 

"State  of  Kansas,  Sedgwick  County— ss.: 
We.  Howard  M.  Davis  and  C.  B.  Case,  being 
duly  sworn,  do  hereby  make  oath  that  we  will 
make  a  true  inventory  and  appraisement  of 
'  the  property  attached  in  this  action,  on  ac- 
tual view  thereof.  So  help  us  God.  How- 
ard M.  Davis.     C.  E.  Case. 

"Sworn  to  before  me,  and  subscribed  In  my 
presence,  by  the  above-named  appraisers,  the 
16th  day  of  April,  1880.  W.  W.  Hays,  Sheriff 
Sedgwick  County,  Kansaa" 

"State  of  Kansas,  Sedgwick  County— ss.: 
In  the  District  Coiurt  of  Sedgwick  County, 
Kansas.  The  Guaranty  Loan  and  Trust  Com- 
pany of  Kansas  City,  Mo.,  Plaintiff,  vs. 
George  M.  Boyd  and  L.  O.  Tocum,  as  Boyd  & 
Tocum,  Defendants.  We,  Howard  M.  Davis 
and  C.  B.  Case,  disinterested  householders,  re- 
siding In  Sedgwick  county,  state  of  Kansas, 
having  been  by  W.  W.  Hays,  sheriff  of  said 
county  of  Sedgwick,  duly  summoned  to  ap- 
praise the  property  of  George  M.  Boyd  in  this 
cause,  after  first  being  sworn,  do  return  that 
upon  actual  view  of  said  premises,  and  after 
having  been  on  said  premises,  we  find  and 
estimate  the  same  to  be  of  the  total  value  and 
appraisement  of  $154.00  dollars,  the  said  prop- 


erty being  described  and  separately  appraised 
as  follows,  to  wit:  Matting,  $7.00;  stove 
and  stovepipe,  $12.00;  standing  desk,  $10.00; 
flat  top  desk,  $17.00;  four  chairs,  $8.00;  safe, 
$75.00;  cabinet,  $5.00;  letter  press  and  stand, 
$10.00;  carpet,  $10.00,— subject  to  prior  at- 
tachments In  favor  of  Wichita  National  Bank. 
Howard  M.  Davis.     C.  E.  Case. 

"Dated  April  16th,  1880,  at  11-.30.  W.  W. 
Hays,  Sheriff." 

On  the  19th  day  of  March,  1891,  the  district 
court  made  an  order  in  the  case  of  the  Guar- 
anty Loan  &  Trust  Company  of  Kansas  City 
V.  Boyd  &  Yocum  for  the  sale  of  the  S.  B.  % 
of  section  6,  township  29,  range  1  W.,  being 
the  same  lands  sold  by  the  sheriff  of  said 
county  on  the  execution  of  Thomas  v.  Boyd; 
and  thereupon  Charles  F.  Harding  intervened, 
and  made  a  motion  to  set  aside  said  order  of 
sale,  on  the  ground  that  he  was  the  owner  of 
said  land  by  virtue  of  the  sheriff's  deed  is- 
sued in  the  case  of  Thomas  v.  Boyd,  and  that 
said  Guaranty  Loan  &  Trust  Company  did 
not  obtain  a  valid  attachment  thereon.  This 
motion  was  overruled  by  the  court,  and 
Charles  F.  Harding  duly  excepted,  made  case, 
and  brings  case  here  on  petition  in  error,  and 
asks  this  court  for  a  reversal  of  said  judg- 
ment overruling  said  motion. 

The  real  and  only  question  Involved  in  this 
case  Is  whether  the  Guaranty  Iioan  &  Trust 
Company  of  Kaasas  City,  Mo.,  ever  acquired 
a  valid  lien  on  the  lands  in  controversy  by 
reason  of  the  attachment  proceedings  com- 
menced against  Boyd  &  Yocum.  This  must 
be  determined  from  the  proceedings  as 
shown  by  the  record.  Proceedings  In  at- 
tachment for  the  collection  of  a  debt  are  a 
rank  and  stringent  remedy  given  by  statute 
imder  certain  conditions;  and  in  order  to 
seize  and  hold  the  property  of  the  debtor, 
and  acquire  a  valid  lien  Uiereon  before  judg- 
ment, the  statute  must  be  strictly  followed 
in  obtaining  the  order,  and  in  the  service  of 
the  same.  There  is  no  question  raised  in 
this  case  as  to  the  sufficiency  of  the  proceed- 
ings in  procuring  the  issuance  of  the  order 
of  attachment;  but  it  is  urged  by  the  plain- 
tiff in  error  that  the  order  was  never  served 
on  the  land  In  question,  or  on  any  other 
land.  In  order  to  determine  whether  the 
proceedings  had  in  this  case  constitute  a 
valid  Uen  upon  the  lands  of  Boyd,  it  is  neces- 
sary to  examine  the  statutes  in  relation  to 
the  service  of  orders  of  attachment.  Sec- 
tion 197  of  the  Code  of  Civil  Procedure 
reads:  "The  order  of  attachment  shall  b« 
executed  by  the  sheriff,  without  delay.  He 
shall  go  to  the  place  where  the  defendant's 
property  may  be  found,  and  declare  that, 
by  virtue  of  said  order,  he  attaches  said 
property  at  the  suit  of  the  plaintiff;  and  the 
officer,  with  two  householders,  who  shall  be 
first  sworn  or  affirmed  by  the  officer,  shall 
make  a  true  inventory  and  appraisement  of 
all  property  attached,  which  shall  be  signed 
by  the  officer  and  householders,  and  returned 
with  the  order."    Section  188:     "When  the 
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property  ctta<Sted  fas  rettl  litiuptfrty  the  'of- 
■floer  ahaU  leave  with  the  occBpant  thereof, 
or,  If  there  be  no  occupant  in  a  consptcuoaa 
place  thereon,  a  copy  of  the  order.  •  •  •" 
Section  203:  "Different  attachments  of  the 
same  property  ma'  be  made  by  the  same  of- 
ficer, and  one  tnyentory  and  appraisement 
shall  be  sufficient;  and  it  shall  not  be  neces- 
sary to  retam  the  same  with  more  than  one 
order."  Section  204:  "Where  property  is 
under  attaclimeiit  it  shall  be  attached  un- 
der separate  orders,  as  follows:  First.  If  tt 
be  real  property.  It  shall  be  attached  In 
the  same  manner  prescribed  In  section  198. 
Second.  If  it  be  personal  property.  It  shall 
be  attached  as  in  the  hands  of  the  officer,  and 
subject  to  any  prerlous  attachment.  •  «  •>* 
Secaon  205:  "The  officer  ehaU  Mtum  a{poK 
every  order  of  attachment,  wihst  he  has  deiie 
under  it.  The  return  mu«t  show  the  prop- 
erty attached,  -and  the  time  It  was  attached; 
when  the  garnishees  are  served,  theilr  names, 
asd  the  time  eacb  was  aarvei,  must  be  stat- 
ed. The  cfflcer  -sibalU  also  retuitn  with  the 
order  «U  undetitatdngs  given  under  It"  Tbe 
ratom  of  the  sheriff  Is  evidence  of  the  mam- 
oter  in  which  he  has  coeecuted  the  writ;  and, 
it  <the  return  be  incorrect  in  any  particular, 
he  may,  on  application  to  the  court  'be  «!• 
lowed  to  amend  his  answer  bo  «.*  te  tlhow 
the  troth  of  the  manner  of  eseontlng  the 
same.  There  was  no  effort  4m  the  part  of 
either  party  to  this  proceedhig  to  ask  for  an 
amendment  of  the  return.  All  parties  seem 
to  be  satisfied  with  the  return,  and  with  tbe 
statements  set  out  In  the  return.  The  stfff- 
nte  provides  how  sheriffs  shall  proceed  under 
the  attachment;  that  be  shall  go  to  the  place 
where  the  defendant's  property  Is  found,' 
and  declare  that,  by  virtue  of  the  opder,  he 
attaches  the  property  at  the  suit  «tf  the  plain- 
tiff; that  he  shall,  with  two  householders, 
make  an  inventory  and  appraisement  of  the 
attached  property;  that  different  attach- 
ments of  the  same  property  may  be  made  by 
the  same  officer,  and  one  Inventory  and  ap- 
pialsement  shall  be  sufficient  uud  it  shall  not 
be  necessary  to  return  the  same  with  more 
Than  one  order.  This  provision  seems  to 
relate  to  the  sheriff  or  other  officers  who 
hold  several  orders  of  attachment  against 
the  same  party  at  the  same  time,  and  ts  to 
the  effect  that  when  be  reitums  the  writ, 
it  shall  not  be  neoeissary  to  return  the  In- 
venrorv  and  appro isement  In  more  than  one 
case,  simply  referring  In  his  returns  to  the 
other  writs,— that  It  has  been  Inventoried 
and  appraised  In  certain  other  cases;  but 
where  the  officer  has  writs  of  attachment 
Issued  out  of  different  courts,  and  which 
have  come  into  his  hands  at  different  times, 
he  should  make  an  Inventory  and  appraise- 
ment and  return  with  one  order  of  attach- 
ment to  each  of  the  different  courts.  When 
property  Is  under  attachment  by  previous 
attachments,  the  officer  must  proceed  under 
the  subsequent  orders  to  attach  real  property 
tix  all  respects  in  the  manner  prescribed  In 


-section  M8.  The  return  of  the  olllcer  upon 
every  order  of  antacbment  must  show  what 
he  has  done  under  It.  The  return  most  show 
the  property  attached,  and  the  Hme  when 
attached.  When  gamisheos  ate  served,  their 
names  and  the  time  each  was  served  must 
be  stated.  This  lielng  the  requirement  of 
the  law,  does  the  return  of  the  officer  fa  the 
case  of  the  Ouaranty  lioan  &  Trust  Company 
of  Kansas  Olty,  Mo.,  show  What  proper^ 
he  has  taken  under  attachment?  The  return 
lts«W  must  Show  wtat  property  Is  attached, 
and  tt  will  not  do  to  simply  refer  to  some 
other  court  «r  some  other  case  for  a  descrip- 
tion of  the  property  attached.  Section  205 
is  imperattve  that  the  rerturn  must  show  the 
property  attached;  btrt,  if  we  take  the  re- 
turn of  the  sheriff  to  the  order  of  attach- 
laetft  hi  Vba  Ouaranty  Loan  &  Trust  Oom- 
pany  case,  we  find  his  return  says,  after  the 
fonnaa  part,  that  "Howard  M.  Davis  and 
^.  E.  Case,  two  disiDrterested  ■housebolden. 
residents  of  "Sedgwldk  -county,  Kansas,  who 
Were  by  me  flnM  duly  sworn  to  matce  a  true 
and  tnniaTtla]  inventory  and  appraisement 
Ad  make  an  tuventory  and  aippralsemeut  of 
aoid  iproperty  on  the  leth  day  of  April,  1889. 
wUch  Is  liereto  attached,  and  made  a  part 
or  these  ictoma.  I  also  attached  all  the 
preperty  tuBy  described  and  appraised,  and 
copies  filed  therewith,  and  subject  to  cases 
Noe.  10,721  and  10,739  to  the  district  court 
«Bii  case  No.  480  in  the  court  of  common 
pleas  'Of  Sedgwick  county,  Kansas.  [Signed] 
W.  W.  Hays,  Sheriff  of  Sedgwick  -County." 
The  Inventory  and  appraisement  attached  to 
a  return  with  tlie  order  of  attachment  de 
scribes  no  real  property  Whatever.  It  is 
exclusively  personal  property  that  Is  describ- 
ed in  the  toverttory.  This  record  nowhere 
discloses  anything  about  what  property  was 
attached  lu  cases  Noe.  10,721  or  460  In  the 
court  of  common  pleas  of  Sedgrwlck  county, 
nor  Is  there  any  inventory  and  appraisement 
shown  in  case  10,739.  The  reference  to  the 
cases  In  the  district  court  and  the  court  of 
common  pleas  is  so  indefinite  and  uncer- 
tain that  the  attachment  would  he  void  for 
the  reason  that  It  does  not  describe  any  prop- 
erty attached.  We  do  not  think  that  there 
was  such  a  compliance  with  the  law  by  the 
sheriff  in  his  attempt  to  execute  the  order 
of  attachment  in  the  case  of  the  Guaranty 
Loan  &  Trust  Company  against  Boyd  ft 
Yocum  as  would  constitute  a  valid  lien  upon 
these  lands. 

The  Guaranty  Loan  &  Trust  Company  of 
Kansas  City,  Mo.,  not  having  obtained  a 
valid  lien  on  said  lands,  can  the  plaintiff  In 
error,  not  being  a  party  to  the  action  of  the 
Guaranty  Loan  &  Trust  Company  of  Kansas 
City,  Mo.,  against  Boyd  &  Tecum,  come  In 
and  have  the  order  of  attachment  set  aside, 
and  the  lands  declared  not  subject  to  any 
Uen  under  the  attachment  proceedings?  Sec- 
tion 45a  of  the  Code  of  Civil  Procedure 
provides:  "Any  person  claiming  property, 
money,  effects  or  credits  attached,  may  tai- 
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terplead  In  the  cause,  verlfylof  the  mm*  by 
affldavU  made  by  hlmseU,  agent  or  attoniej. 
and  Issoes  sxy&j  be  made  vpon  sucb  inter- 
pleader and  sball  be  tried  as  Illce  tosues  be- 
tween plaintlS  and  defendant."  Tbe  parties 
treated  tbe  Interplea  of  Charles  F.  Harding 
as  sufficient  In  all  respects  to  try  tbe  ques- 
tion of  ownership  to  tbe  land  and  the  va- 
lidity of  tbe  attachment  lien  thereon;  and, 
there  being  no  objection  to  the  form  of  the 
plea,  h  Is  sufficient  for  tbe  purpose  of  au- 
thorizing tbe  plalntlET  in  error  to  come  into 
this  case  to  try  the  question  of  ownership 
to  the  land  and  tbe  validity  of  tbe  attach- 
ment lien  thereon;  and  the  matter  seems  to 
have  bean  tried  on  the  records  of  the  count 
In  tbe  several  attachments  and  judgments, 
as  tbey  are  all  set  out  In  the  case  made,  And 
It  purports  to  contain  all  tbe  evidence  bad 
on  the  trial  of  tbe  interplea. 

We  tblnk,  the  plahrtifl  In  error  being  the 
owner  of  tbe  land  under  ^barUTs  deed,  that 
he  magr  moive  the  count  to  discharge  the  at- 
tachment proceedings  against  tbe  property 
owned  by  him.  Long  ▼.  Murphy,  27  Kan. 
a7&.  The  onotlon  of  the  pUnttS  in  error 
should  have  been  sustained.  The  jodgmeot 
of  the  district  const  ta  revensed,  and  oase 
remanded,  with  direction  ix>. sustain  the  mo- 
tion ot  the  -plaintiff  In  error,  and  set  aside 
tbe  order  of  attachment,  and  the  order  for 
sale  of  tbe  real  estate  described  In  plalntUTs 
motion.    All  tbe  judges  concurring. 


FIRST  NAT.  BANK  OF  HTJTOHINSON  v. 

McINTURFF. 
(Ooort  of  Anieals  of  Kaasaa,  goothem  Depart- 
ment, O.  D.     Feb.  6,  IBSB.) 
Navioiiai.  BixKs— Csdrt— Aotion  tor  Pbnaltt. 

1.  Sectlona  S197  and  0198  of  the  Revised 
Btatotes  of  the  United  States  prohibit  any  nation- 
al banking  amociation  from  charging  a  greater 
rate  of  interest  than  is  aIlow<^  by  the  laws  of  the 
state  in  which  tbe  bank  is  located,  and  provide 
tbat  the  taking,  receiving,  reserving,  or  charging  a 
greater  rate  fiiall  b<:  deemed  a  forfeitore  of  the 
entire  interest.  Under  said  sections,  a  note  con- 
taining nsnrions  interest  bearp  no  interest,  and  the 
bank  is  entitled  to  the  principal  debt  only.  A  re- 
newal note  containing  buch  nsurious  interest  is  al- 
so osnrioiiB.  A  payment  apon  any  such  note  is  a 
payment  upon  the  principal  debt,  and  not  npon  the 
interest,  which  is  forfeited.  A  canse  of  action  for 
nanrions  interret  does  not  arise,  nor  the  statute  of 
limitations  begin  to  niu,  nnder  such  sections,  mi- 
til  tbe  payment  of  'he  pnncipal  debt. 

2.  Under  said  sections,  if  such  usnrions  inter- 
est lias  been  paid,  the  person  so  paying  (he  same 
may  recover  back  twice  the  total  amount  of  in- 
terest paid. 

(SylUbna  by  tbe  Ck>nrt.) 

Error  from  district  court,  Reno  coanty; 
Ij.  Honk,  Judge. 

Action  by  A.  Melntnrfr  against  the  First 
National  &tnk  of  Hutchinson.  From  a  judg- 
ment for  plaintiflF,  defendant  brings  error. 
Modified  atrd  affirmed. 

W.  M.  Wbltelaw,  for  plaintiff  in  error. 
D.  W.  Dunnett,  for  defendant  In  error. 


COLE,  J.  The  defendant  in  eiior  brought 
his  action  io  the  district  court  of  Beno 
county  to  recover  the  penalty  provided  by 
sections  5U7  and  6198  of  the  Revised  Stat- 
utes of  tbe  United  States  tor  the  charging 
and  teceivlnj;  of  cectain  usurious  interest 
upon  the  part  of  plaintiff  in  error.  From  a 
judgment  in  favor  of  tbe  defendant  In  error 
tbe  bank  brings  tbe  q^ise  here  for  review. 
The  facts  In  this  CAse  ajce  pr^ctic^Iy  agreed 
upon,  and  the  law,  in  our  opiniou,  is  fully 
established  in  this  state.  Tbe  petition  of 
the  plaintiff  bejo.w  as  <uoei)de4.  axid  vvk'o 
which  the  cage  iwas  tried,  allied .»  nHwber 
of  separate  causes  of  aqtlou,  but  It  is  ad- 
mitted by  sQunsel,  and  the  recprd  discloses, 
that  these  various  causes  of  afitictn  aj^s? 
upon  three  separate  and  distinct  fierieB  of 
notes.  TJjat  wblQh  we  may  denominate  tbe 
first  series  conalats  of  an  original  note  and 
several  renewals,  upftp  which  eertajlp  pay- 
ments have  been  mAde,  but  not  a  sufficient 
amount  tp  pay  the  principal  sum  of  either 
of  the  said  .notes.  Ibe  payments  ,wblch 
were  made  were  Ip  the  oatpre  of  psuitlous 
Interest,  and  the  trial  co.urt  aUowied  ti^e 
plaintiff  below  to  .recover  the  penalty  pi^ 
scribed  by  .the  statute  upon  this  series  Qf 
notes.  It  is  contended  by  the  defendant  I;i 
error  tbat  the  record  discloses  that  tbp 
bank  treated  each  of  the  renewal  notes  as  a 
payment  of  the  note  formerly  givej},  fmi 
that,  therefore,  he  was  .entitled  to  recQW 
upon  each  of  said  notes  so  treated  by  thp 
bank  as  having  been  paid.  This  position  Jts 
not  well  token.  Each  of  the  notes  given  aft- 
er tbe  maturity  of  tbe  original  note  of  this 
series  was  simply  a  renewal,  and  was  so 
treated  by  all  parties.  Any  payment  which 
may  have  been  made  upon  either  tbe  orig- 
inal or  either  of  tbe  renewals  of  this  seri^ 
would,  in  an  action  brought  upon  said  note, 
be  credited  as  payment  upon  tbe  principal 
sum,  all  interest  being  forfeited  In  the  event 
that  it  was  shown  that  the  transaction  yfo^ 
tainted  with  usury.  But  a  cause  of  action 
would  not  arise  for  the  penalty  prescrll>ed 
by  statute  until  a  sufficient  amount  had  been 
paid  to  cover  tbe  principal  sum  represent- 
ed by  said  series  of  notes.  Bank  v.  Turner 
(Kan.  App.)  42  Pac.  836. 

Tbe  other  question  involved  in  this  case 
is  the  construction  of  that  portion  of  the 
United  States  statute  regarding  tbe  amount 
of  i)enalty  to  be  recovered  where  the  prin- 
cipal sum  and  usurious  interest  had  been 
paid,  and  the  decision  of  this  question  is 
involved  in  tbe  determination  of  tbe  rights 
of.  the  parties  to  this  action  under  what  may 
be  termed  the  second  and  third  series  set 
forth  in  the  petition  of  plaintiff  below.  It  is 
contended  upon  the  part  of  tbe  plaintiff  io 
error  that  the  penalty  prescribed  by  stat- 
ute is  double  the  amount  of  tbe  excess  p;il(} 
over  and  above  tbe  amount  permitted  by 
tbe  statute,  while  the  defendant  In  error 
contends  that  a  proper  construction  of  tbe 
statute  gives  as  a  penalty  double  the  tgtaj 
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amount  of  Interest  paid.  It  Is  tme  that  the 
courts  of  different  states,  In  construing  these 
sections  of  the  United  States  statutes,  have 
adopted  different  rules,  some  taking  the 
position  occupied  In  this  case  hy  the  plain- 
tiff In  error;  but  our  opinion  is  that  the 
weight  of  authority  is  In  harmony  with  the 
decisions  of  the  supreme  court  of  this  state 
upon  this  question,  and  with  the  views  an- 
nounced by  this  court  In  Bank  t.  Turner, 
supra.  Both  the  doctrine  enunciated  in  this 
last  case  and  the  opinion  of  the  court  as  pre- 
pared by  Dennlson,  J.,  were  carefully  con- 
sidered by  this  court,  and  we  have  also 
giren  the  matter  further  study  and  consid- 
eration since  the  submission  of  this  case, 
and  can  see  no  good  reason  for  changing 
the  Tiews  therein  expressed.  In  Fraker  v. 
Cullum,  24  Kaa  679,  Brewer,  J.,  in  deliver- 
ing the  opinion  of  the  court,  upon  the  con- 
struction of  this  same  statute,  says:  "The 
section  creates  a  forfeiture,  and,  in  case  the 
party  wronged  has  actually  parted  with  his 
money,  allows  him  to  recover  double  dam- 
ages. Usury,  says  the  statute,  forfeits  all 
Interest.  That  is  the  penalty  for  the  for- 
bidden act  It  is  In  the  nature  of  pimish- 
ment  for  an  Infraction  of  the  law.  If  no  in- 
terest has  been  paid,  but  only  contracted  to 
be  paid,  that  Is  the  only  effect  of  the  stat- 
ute. It  thus  far  nullifies  the  contract,  and 
forbids  the  recovery  of  such  Interest;  but. 
If  It  has  been  paid,  the  party  may  recover 
It  back,  and  as  much  more.  The  forfeiture 
is  not  avoided  by  the  fact  that  the  contract 
has  been  performed,  but,  as  though  per- 
formance had  Increased  the  wrong,  the  dam- 
ages are  doubled."  In  Bank  v.  Grimes,  49 
Eau.  219.  30  Pac.  474.  Johnston,  J.,  In  de- 
livering the  opinion  of  the  court  upon  a 
construction  of  this  same  statute,  uses  the 
following  language:  "Under  this  provision, 
a  national  bank  which  knowingly  stipulates 
for  usury  upon  a  note  to  be  paid  In  the 
future  forfeits  the  entire  Interest,  and  In 
an  action  upon  the  same  can  only  recover 
the  face  of  the  note,  less  the  interest  char- 
ged or  Included  therein.  If  the  Interest  is 
charged  and  collected  in  advance,  the  per- 
son paying  it,  or  his  legal  representative, 
may.  In  an  action  In  the  nature  of  debt,  re- 
cover twice  the  amount  of  Interest  paid." 
And  these  decisions,  and  the  authorities 
therein  cited,  were  the  basis  of  the  opinion 
of  this  court  in  Bank  v.  Turner,  supra.  We 
believe  the  doctrine  therein  announced 
should  be  here  reaflSrmed.  It  follows  from 
the  views  herein  expressed  that  the  trial 
court  erred  in  permitting  a  recovery  upon 
the  first  series  of  notes.  In  this  case,  how- 
ever, we  are  of  the  opinion  that  It  woald  be 
useless  to  reverse  the  case  for  that  reason, 
and  compel  the  parties  to  have  a  new  trial; 
a  modification  being  sufScIent  This  cause 
will  be  remanded  to  the  district  court  of 
Beno  county,  with  instructions  to  deduct 
from  the  judgment  rendered  in  said  cause 
the  amount  which  plaintiff  below  was  per- 


mitted to  recover  upon  the  first  series  of 
notes.  In  all  other  respects  the  judgment 
will  be  aflSrmed.  The  costs  of  this  conn 
wlU  be  equally  divided  between  the  parties 
to  this  action.    All  the  justices  concurring. 


JONES,  Sheriff,  et  aL  v.  MARSHALL. 
(Court  of  Appeals  of  Kaniwa,  Southern  Depart- 
ment. C.  D.     Feb.  6.  1896.) 

SdMIIONS— VaLIDITT— RCTURX  OF  SoBBirr— 

Conclusiveness. 

1.  Where  the  paper  purporting  to  be  a  etngj 
of  a  summons,  left  at  the  osual  pl.<tce  of  resident 
of  the  defendant  by  the  sheriff,  fails  to  state  the 
name  of  the  plaintiff;  the  answer  day;  is  not 
dated ;  does  not  have  the  name  of  the  clerk  signed 
thereto;  and  has  no  indication  of  a  seal  thereon,— 
held,  that  the  purported  copy  is  not  a  suffident  no- 
tice to  the  defendant  to  give  the  court  Jurisdictioa 
over  his  person,  and  a  jud^ent  rendered  against 
him  upon  jjch  notice  only  is  void. 

2.  A  sheriff's  return  of  original  process  mar 
be  questioned,  and  the  trutii  shown,  as  to  the  facta 
open  which  jurisdiction  depends. 

(Syllabus  by  the  Court) 

Ehrror  from  district  court  Reno  county;  U 
Houk,  Judge. 

Action  by  W.  R.  MaiahaU  against  John  W. 
Jones,  sheriff,  and  the  First  National  Bank 
of  Hutchinson.  Judgment  for  plaintiff.  De- 
fendants bring  error.    Affirmed. 

W.  M.  Whitelaw,  for  plaintiffs  In  error. 
Davidson  &  Williams,  for  defendant  In  er- 
ror. 

DBN.NISON,  J.  This  Is  an  action  brought 
in  the  district  court  of  Reno  county,  Kan., 
by  W.  R.  Marshall,  as  plaintiff,  against  John 
W.  Jones,  sheriff,  and  the  First  National 
Bank  of  Hutchinson.  £kan.,  as  defendants. 
In  which  he  asks  to  have  the  defendants 
enjoined  from  further  proceeding  with  the 
attempted  enforcement  of  a  judgment  ren- 
dered against  him  by  default  In  favor  of  said 
bank,  on  its  cross  petition  filed  in  an  action 
begrnn  In  said  court  on  J  uly  <t,  ttSSi),  In  which 
Virgil  Bull  was  plaintiff,  and  Amos  U.  Bob- 
inson,  Elvira  U.  Robinson,  John  W.  Mc- 
Uulre,  Velasco  P.  Caffrey.  J.  U.  Lawsou,  W. 
B.  Marshall,  P.  B.  Price,  First  National 
Bank  of  Uutchlnson,  Hutchinson  Union 
Stock-Yards  Company,  Martha  Musick. 
Hutchinson  National  Bank,  and  J.  U.  Harris  | 
were  defendants.  The  summons  In  that  | 
case,  as  returned  by  the  sheriff,  shows  that  i 
service  was  had  upon  W.  R.  Marshall  by 
leaving  a  copy  thereof,  with  the  Indorse- 
ments thereon  duly  certified,  at  his  usual 
place  of  residence. 

The  paper  actually  left  contained  only  the 
following  words:  "State  of  Kansas,  Reno 
County— Bs.  The  State  of  Kansas,  to  the 
Sheriff  of  Reno  County,  Greeting:  3Cou  are 
hereby  commanded  to  notify  Amos  H.  Uob- 
Inson,  Elvira  H.  Robinson,  John  W.  Mc- 
Gulre,  Velasco  P.  Caffrey,  J.  H.  Lawsou,  W. 
R.  Marshall,  P.  B.  Price,  First  National 
Bank    of    Hutchinson,    Hutchinson    Union 
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Stock-Yards  Company,  Martba  Maslclc, 
Hutchinson  National  Bank,  and  J.  U.  Har- 
ris tliat  he  has  been  sued  In  the  district 
court  within  and  for  the  county  of  Ueno, 
In  the  Ninth  Judicial  district  of  the  state 
of   Kansas,  and  must  answer  the  petition 

filed  by  the  plalntltr  on  or  before  the 

day  of ,  A.  D.  18»-,  or  the  said  petition 

will  be  taken  as  true,  and  Judgment  render- 
ed accordingly.    And  return  this  writ  on  the 

day  of ,  A.  U.  189-.    In  witness 

whereof,  I  have  hereunto  set  my  hand,  and 
athxed  the  seal  of  said  court,  at  my  office 

In   Hutchinson,  In  said  county,  this  

day  of ,  A  D.  189-,    ,  aerk 

of  District  Court  of  Beno  Co." 

Upon  the  back  thereof  also  appear  the  fol- 
lowing certificates  or  indorsements: 

"VlrgU  Bull  T.  Amos  H.  Koblnson  et  al. 
If  the  defendant  fall  to  answer,  the  plaintiff 
wIU  take  Judgment  for  $1,000.00,  less  1(280.00, 
with  Interest  thereon  at  the  rate  of  12  per 
cent,  per  annum  from  the  2d  day  of  June, 
A  D.  1884,  and  costs  of  suit  foreclosure 
trust  deed.   Jno.  B.  Vincent,  Clerk. 

"Issued  July  «,  188U.    Returnable  July  16, 

1889.    tiled  18»-.    Jno.    B.    Vincent, 

Clerk, 

"State  of  Kansas,  Reno  County— ss.  I 
hereby  certify  the  within  to  be  a  true  copy 
of  the  original  summons,  with  the  Indorse- 
ment thereon.    Dan.  E.  Miller,  SherlfC." 

There  Is  no  controversy  as  to  the  tacts  In 
this  case.  All  agree  that  the  only  paper 
served  is  the  one  above  set  out.  The  deputy 
aberiff  who  served  the  paper  testifies  that 
what  he  served  he  supposed  was  a  copy  of 
the  original  summons,  and  that  the  sup- 
posed copy  is  the  only  paper  he  did  serve. 
By  the  undisputed  evidence  In  the  case,  the 
Judgment  Is  unjust.  It  appears  In  evidence 
that  Marshall  et  al.  became  sureties  for 
some  money  owing  by  one  V.  P.  Caflrey, 
and  were  compelled  to,  and  did,  pay  the 
same.  That  the  said  Caffrey,  to  secure  them, 
made  and  placed  upon  record  the  deed,  by 
which  they  are  charged  with  assuming  and 
agreeing  to  pay  the  mortgage  debt,  -without 
Marshall  ever  having  seen  It  or  knowing  of 
Its  contents  or  consenting  thereto,  and  that 
he  never  assumed,  agreed  to  pay,  or  con- 
tracted the  debt  for  which  Judgment  was 
rendered  against  him.  The  court  granted  Its 
temporary  injunction,  as  prayed,  and  on  the 
final  hearing  thereof  made  the  same  per- 
petuaL  The  defendants  bring  the  case  here 
for  review. 

There  are  but  two  questions  raised  In  the 
briefs,  and  a  decision  of  them  is  all  that  is 
required  to  determine  this  case.  The  ques- 
tions are:  First,  was  the  paper  left  at  the 
residence  of  Marshall  a  sufficient  copy  of  the 
summons  to  give  the  court  Jurisdiction  of 
his  person?  Second,  If  not,  can  the  sheriff's 
return  lie  impeached  in  a  suit  for  an  Injunc- 
tion to  perpetually  restrain  the  collection  of 
the  Judgment  rendered  without  such  Juris- 
diction? 


We  win  first  proceed  to  decide  the  sufll- 
clency  of  the  copy  of  the  summons,  and  an- 
swer the  first  question.  The  determination 
of  this  point  involves  a  construction  of  para- 
graphs 4138  and  4143  of  the  Ueneral  Stat- 
utes of  1889,  which  read  as  follows: 

"Par.  4138.  The  summons  shall  bo  Issued 
by  the  clerk  upon  a  written  praecipe  filed 
by  the  plaintiff;  shall  be  under  the  seal  of 
the  court  from  which  the  same  shall  Issue, 
shall  be  signed  by  the  clerk,  and  shall  be 
dated  the  day  It  is  issued.  It  shall  be  di- 
rected to  the  sheriff  of  the  county,  and  com- 
mand him  to  notify  the  defendant  or  defend- 
ants, named  therein,  that  he  or  they  have 
been  sued,  and  must  answer  the  petition  filed 
by  the  plaintiff,  giving  his  name,  at  a  time 
stated  therein,  or  the  petition  will  be  taken 
as  true,  and  Judgment  rendered  accordingly; 
and  where  the  action  Is  on  contract  for  the  re- 
covery of  money  only,  there  shall  be  In- 
dorsed on  the  writ  the  amount,  to  be  fur- 
nished In  the  praecipe,  for  which,  with  In- 
terest, Judgment  will  be  taken.  If  the  defend- 
ant tan  to  answer.  If  the  defendant  fall  to 
appear.  Judgment  stutll  not  be  rendered  for 
a  larger  amount  and  the  costs." 

"Par.  4143.  The  service  shall  be  by  de- 
livering a  copy  of  the  summons  to  the  de 
fendant  personally,  or  by  leaving  one  at  his 
usual  place  of  residence  at  any  time  before 
the  return  day." 

Is  the  copy  to  be  served  by  the  sheriff  to 
be  construed  with  the  same  strictness  as  the 
original  summons?  The  original  summons  is 
a  writ  commanding  the  sheriff  to  do  certain 
things.  It  commands  him  to  notify  the  de- 
fendants named  therein  that  they  have  been 
sued,  and  must  answer  the  petition  filed  by 
the  plaintiff,  giving  his  name,  at  a  time  stat- 
ed therein,  or  the  petition  will  be  taken  as 
true,  and  Judgment  rendered  accordingly.  He 
Is  to  notify  them,  by  delivering  a  copy  of 
the  summons  to  the  defendant,  or  by  leaving 
one  at  his.  usual  place  of  residence,  at  any 
time  before  the  return  day.  We  apprehend 
that  the  sheriff  must  obey  this  command,  be- 
fore the  court  can  have  Jurisdiction  of  the  de- 
fendant. In  this  case,  he  must  have  notified 
Marshall  that  he  had  been  sued  by  Virgil 
Bull,  and  that  the  answer  day  was  the  6th 
day  of  August,  etc.  This  he  failed  to  do. 
It  may  be  that  the  sheriff  could  leave  out 
some  of  the  things  which  the  summons  must 
contain  to  be  a  legal  command  to  him,  and 
yet  the  copy  served  give  the  court  Jurisdic- 
tion over  the  person  of  the  defendant,  and  the 
Judgment  be  only  voidable;  but  surely  he 
cannot  leave  out  of  the  copy  the  vital  things 
of  which  he  Is  commanded  to  give  the  defend- 
ant notice,  without  rendering  the  Judgment 
void.  We  shall  presume  the  sheriff  had  a 
legal  summons  (although  the  copy  contain- 
ed in  the  record  as  being  a  copy  of  the  one 
Introduced  In  evidence  by  the  plaintiff  In 
error  contains  no  seal  or  copy  thereof,  or 
anything  Indicating  one).  The  fault,  then, 
lies  whoUy  with  the  sheriff;    but  does  that 
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belp  the  laatter?  Suppoie  be  bad  notl&ed 
some  one  eUe,  or  bad  left  tbe  copy  at  tbe 
usual  place  of  resldeace  of  some  otber  per- 
son; or  suppose  be  had  not  served  it  at  all; 
or  suppose  be  bad  got  tbe  copy  mixed  wltb 
bis  copies  In  some  otber  suit,  and  bad  served 
Marsball  wltb  a  copy  of  a  summons  In  tbe 
case  of  Jobn  Doe  v.  lUcbard  Roe,— none  of 
tbese  tblngs  would  be  sufficient  notice  to  ^ve 
tbe  court  Jurisdiction  over  tbe  person  of  Mar- 
sball. We  therefore  must  bold  that  tbe  pur- 
ported copy  was  not  a  sufficient  notice  to 
Marsball  to  give  the  court  jurisdiction  over 
bis  person.  It  therefore  foUowa  that  the 
Judgment  rendered  in  this  case  against  Mar- 
sball is  void.  "A  Judgment  rendered  against 
any  person  where  tbe  couct  has  no  Jurisdic- 
tion of  such  peison  is  void."  RaUway  Co.  v. 
Btreeter,  8  Kan.  133;  Chambers  v.  Bridge 
Manufactory,  16  Kao.  -270;  liitowicb  v.  Uto- 
wicb,  19  Kan.  451. 

We  will  now  take  vp  tbe  second  question, 
to  wit,  can  the  Bhariff's  return  be  impeached 
in  an  action  for  an  injunction  to  perpetually 
restrain  the  enforcement  of  tbe  Judgmou  ren- 
dered without  a  sufficient  notice?  Whether 
the  copy  served  t^  the  shatlfl  Js  or  is  not  » 
true  -copy  Js  a  Question  of  fact.  It  either  Is 
or  is  not  a  tcue  copy.  The  return  of  the  sher- 
iff  qpon  a  stmimons  In  which  be  states  that 
it  Is  a  true  copy  is  a  very  high  class  of  evi- 
dence. The  plaintiff  in  error  contends  that 
it  is  evidence  of  such  a  high  character  that 
it  cannot  be  disputed.  This  used  to  be  the 
rule,  when  tbe  service  of  the  writ  to  obtain 
Jurisdiction  of  tbe  person  was  the  first  thing 
done  In  tbe  commencement  of  an  action. 
Since  that  time  we  have  changed  tbe  prac- 
tice, and  the  petition  is  tbe  first  step  to  be 
taken  in  the  commencement  of  an  action,  and 
tbe  reason  for  the  old  rule  is  gone.  Then, 
Jurisdiction  of  tbe  person  was  first  obtained, 
and  tbe  claim  set  up  afterwards.  Now  the 
claim  is  first  set  up,  and  Jurisdiction  of  the 
person  obtained  afterwards.  In  Kansas,  ova 
supreme  court  has  permitted  the  return  to  be 
questioned,  and  the  truth  to  be  established; 
but  in  each  case  that  has  been  before  it  tbe 
fact  certified  to  by  tbe  sheriff  was  not  a  fact 
necessarily  within  bis  personal,  knowledge, 
but  might  have  been  ascertained  by  him  up- 
on Inquiry.  Such  is  tbe  age  of  a  minor;  the 
usual  place  of  residence  of  tbe  defendant; 
tbe  proper  officer  of  a  corporation  or  its  place 
of  business.  Bond  v.  Wilson,  8  Kan.  228; 
Starkweather  v.  Morgan,  16  Kan.  2T4;  Cham- 
bers V.  Bridge  Manufactory,  16  Kan.  270,  and 
cases  therein  cited.  A  summons  being  an 
original  process  by  which  the  court  obtains 
Jurisdiction  of  tbe  person  of  the  defendant, 
bis  rights  thereunder  ought  to  be  Jealously 
guarded.  A  persoa's  rights  should  not  be 
adjudicated  or  his  property  taken  from  him 
withoot  his  knowledge,  unless  be  has  been 
negligent  In  protecting  bis  rights.  It  Is  clear 
that  a  court  should  have  Jurisdiction  of  the 
person  of  the  defendant  before  it  attempts 
to  adjudicate  his  rights  or  take  bis  property 


from  blm.  U  the  eooit  baa  attempted  to  ad- 
judicate the  rights  of  a  person,  it  ought  to 
be  permitted  to  inquire  whether  it  actually 
had  such  Jurisdiction.  Tbe  authorities  are 
not  uniform  upon  this  question,  but  the  great- 
er weight  of  authority  in  states  having  a 
procedure  similar  to  ouia.  and  the  better  rea- 
soning, seem  to  uphold  tbe  right  of  tbe  court  to 
let  in  tbe  truth.  The  case  at  bar  Is  a  strong 
one  to  uphold  the  justness  of  permitting  the 
truth  to  be  shown.  In  this  case,  tbe  plain- 
tlfTs  return  says  a  true  copy  was  served. 
The  paper  actually  served  was  practically  no 
copy  at  aU.  Tbe  deputy  sheriff  who  served 
it  says  be  supposed  he  served  a  true  copy,  but 
the  supposed  cogy  is  all  he  did  serve.  Shall 
the  sheriff's  return  In  this  case  be  such  a  high 
class  of  evidence  as  to  establish  the  truth  of 
Ua  secUals?  If  so,  then  it  is  sofflcient  to  es- 
tablish a  falsehood  for  truth.  Xhls  Bbonld 
not  be  allowed  upon  an  original  process.  We 
think  the  proper  rule  for  Kansas  may  be  laid 
down  as  follows:  A  aberiffs  return  of  orig- 
inal process  may  be  questioned,  and  tbe  trutb 
shown  as  to  tbe  facts  upon  which  Jnrladictloa 
diQpends.  This  brings  this  rase  clearly  with- 
in the  rule  laid  down  in  Cbambens  v.  Bridge 
Manufactory,  16  Kan.  270.  It  la  there  hdd 
that  "an  action  iaay  be  maintained  to  pet- 
petnaUy  'eidotn  tbe  enforcement  of  *  void 
judgment,  where  such  Judgment  api>eBn  ta> 
be  valid  and  regular  upon  !t8  face";  and  this 
is  especially  tnie  where  the  Judgment  Is  also 
unjust.  The  Judgment  of  the  district  court  is 
affirmed.   All  the  Judges  concurring. 


OITT  OF  WKTHITA  v.  OOGQSHAIX. 
(Coart  of  Appeals  of  Kansas,  Southern  Depart- 
ment 0.  D.     Feb.  6.  1896.) 

TrIU.— DbNCRKSR  to  BVIDESOB— ISSTBTTCtlOirS— 
MuiflCIPAL  CORPOBATIOS*  —  DSFBOTIVB  ClDB- 
WAUt  —  COVTBIBnTOBT     NbOUOBNCB  —  BxPBBT 

TasTiMOMx— Htpotbbtioal  QassTioss. 

1.  Where  a  verdict  is  retntned  into  ooort  on 
the  12th  aay  of  October.  1890,  and  motion  for 
new  trial  is  filed  on  the  14th  of  October  and  orer- 
rnled  the  18th  of  October,  and  tbe  final  judgment 
is  rendered  en  tbe  verdict  an  the  same  day  of 
overruling  the  motion  for  new  trial,  tbe  party  ha» 
one  year  after  the  18tb  day  of  October,  1890,  to 
file  bis  petition  in  error  and  commence  his  proceed- 
ings for  the  reversal  or  vacation  of  soch  judgment 

2.  Where  there  is  some  evidence  tending  to- 
prove  each  fact  necessary  to  sustain  the  plaintifTi 
right  to  recover,  a  demtirrer  to  evidence  shoald  be 
overruled  and  the  fuLta  submitted  to  the  jury  for 
tiieir  findings,  under  proper  uistnictiaDB  &om  the 
court. 

S.  Where  the  court  in  its  general  instructions 
to  the  jury  chargeB  them  on  certain  propositions 
of  law,  and  tht  diaree  contains  tbe  law  correctly, 
it  is  not  error  for  the  coart  to  refuse  to  charge 
them  on  tbe  same  piopositiou  in  the  language  set 
out  In  tbe  written  request  of  the  party. 

4.  A  person  who  has  notice  of  a  defective  con- 
dition of  a  lidewalk  in  a  dty  Is  not  necessarily 
negligent  in  using  the  same,  if  she  does  so  in  a 
careful  and  prudent  manner 

5.  Where  a  person  has  been  edncated  as  a 
physician  and  snrgeon,  he  may  give  Iiis  opinion 
on  questions  pertaininK  to  his  pnofesaioa,  and  may 
testify  from  his  personal  examination;  and  wfaetk 
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he  does  ao  hia  opiidon  muat  be  derived  from  his 
esamiiuition,  and  not  dependent  upon  the  state- 
ments of  others.  If  the  witness  does  not  speak 
frum  hia  personal  examination,  tds  opinions  must 
be  based  on  hypothetical  gucstiona  propounded  to 
liiin:  the  hypotnesis  must  be  baaed  on  the  truth 
of  all  the  evidence  given  in  the  case,  and  must  be 
ao  framed  tliat  the  witneaa  can  answer  it  intel- 
ligentiy;  and  the  rnawer  of  tlie  witness  muat  lie 
baaed  on  the  liypothesis  stated,  and  not  from  a  con- 
sideration of  what  might  or  might  not  happen  un- 
der certain  conditions;  it  should  be  an  opinion  of 
the  witness  predicated  on  the  hypotheais  contain- 
ins  the  facts. 

6.  Where  a  witnaas,  In  his  answer  to  a  hy- 
pothetical question,  malces  answer  tixat  is  not  re- 
sponsive to  the  question,  and  states  facts  that  are 
incompetent  as  evidence,  the  court  ihould  strike 
the  answet  out,  and  direct  tlie  jury  oat  to  consid- 
er it  as  any  part  of  the  evidence  la  tlie  case. 

(Syllnboa  by  the  Court.) 

Brror  from  court  of  common  pletu,  8edg- 
wiek  county;  Jacob  Balderson,  Judge. 

Action  \>y  Jane  Ooggahall  against  the  cKgr 
of  Wicblta.  From  a  Judgment  for  plftlntUT, 
defendant  brings  error.     Rereraed. 

This  action  was  commeuoed  in  tbe  court 
of  common  pleaa  of  Sedgwick  county  on  tbe 
29tti  day  of  April,  1890,  by  Jane  Ck>ggBbaU 
against  tbe  dty  of  Wichita,  to  cscover  the 
sum  of  $5,000  88  damages  which  she  claimed 
to  have  received  by  reason  of  tbe  negligenoe 
of  the  city  in  permitting  and  anffering  one 
of  its  sidewallis,  within  the  municipal  cor- 
poration, to  become  and  remain  out  of  repair, 
defective,  and  dangerous,  by  reason  of  which 
she  was  Injured.  That  at  the  time  of  her 
ti^nry  she  was  in  the  eocendse  of  das  aire 
and  caution.  The  city,  by  way  of  defense 
to  the  action  of  the  plaintiff  i>eIow,  in  its  an- 
swer denies  generally  all  tbe'allegatione  made 
by  the  plaintiff  below,  and  alleges  that,  if  atie 
was  injured  as  claimed,  the  same  was  due  to 
her  own  careleaaness  and  negligence,  which 
eontriliuted  directly  thereto,  and  the  city  was 
witbout  fault.  The  case  was  tried  by  the 
court  and  jury.  On  the  trial,  there  were  va- 
rious objections  talcen  to  evidence  and  mllnga 
of  the  court  in  admission  of  evidence,  and  In 
the  refusal  of  the  court  to  admit  certain  other 
evidence,  and  in  tbe  refusal  of  the  court  to 
give  instructions  requested  by  tbe  detend- 
ant  below.  The  trial  resnited  in  a  verdict 
and  JudgmMit  for  the  plaintiff  below  in  the 
sum  of  $600.  The  city  filed  motion  for  new 
trial,  which  was  overruled,  exceptions  taizen, 
ease  made  and  filed  in  the  supreme  court, 
and  afterwards  duly  certified  to  this  court  for 
Its  decision. 

Adams  ft  Adams,  fi>r  plaintiff  In  error. 
Noah  Allen  and  Sanlcey  &  Campbell,  for  de- 
fendant in  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
This  action  was  commenced  in  the  court  of 
common  pleas  of  Sedgwick  county  on  the 
2&tb  day  of  April,  1890,  by  the  defendant  in 
error,  against  the  city  of  Wichita,  to  recover 
damages  alleged  to  have  been  received  by 
reason  of  a  defective  and  dangerous  sidewalk 
bi  said  city,  which  the  city  had  negligently 
permitted  to  be  and  remain  in  a  defective 


and  dangerous  condition  tor  m  long  time, 
with  full  knowledge  of  its  condition;  that 
while  plaintiff  below  was  traveling  over  said 
sidewalk,  in  company  with  other  parties,  go- 
ing to  church,  and  while  in  the  exercise  of 
due  care,  and  witbout  any  fault  on  her  part, 
she  had  her  foot  caught  in  a  hole  in  the  side- 
walk, and  was  thereby  thrown  down  and  In- 
jured. After  the  issues  bad  been  joined,  the 
case  was  tried  by  tbe  court  and  jury,  and  re- 
sulted in  a  verdict  and  Judgment. in  favor  of 
the  plaintiff  below.  Defendant  below  ex- 
cepted, made  case,  and  filed  the  sacie  in  ithe 
supreme  court,  which  was  iaiff  certified  to 
this  court  for  review. 

Tbe  first  matter  for  the  eonsldsfatlon  of 
this  court  arises  on  the  motion  of  the  de- 
fendant in  error  to  dismiss  the  petition  in 
error  for  the  leaaon  that  the  petition  in 
enor  -was  not  filed  in  the  aapranie  Qsust 
within  tbe  time  allowed  by  law.  Tbe  sec- 
ovd  brought  to  this  ceurt  shows  that  tthe 
jury  was  impaneled  and  the  trlaieommanoed 
on  the  10th  day -of  October,  1890,  and  jury 
returned  tltelr  verdict  Into  court  on  the  12th 
day  of  October;  tbe  plaintiff  in-evrer  filed  its 
motion  for  a  new  trial  on  the  14th  day  of  Oc- 
tober; the  motion  wasovenruled  onttie  18th 
day  of  October;  and  that  final  judgment  was 
rendered  on  tlie  verdict  of  tbe  jury  October 
18,  1880,  and  defendant  below  given  60  days 
to  make  and  serve  case  for  review ;  after- 
wards, on  the  6tb  day  of  Deeember,  1S80, 
time  wait  further  extended  to  make  and  serve 
ease;  that  tlie  case  was  made  and  served 
within  the  time  given  by  the  court,  and  wa« 
settled  and  Aigned  by  tbe  judge  who  tried  the 
case  on  tbe  17tb  day  of  April,  1881,  and  'the 
petition  in  error,  with  the  ease  made  at- 
tached, was  filed  in  the  ottloe  of  the  clerk  of 
the  supreme  court  on  the  16th  day  of  Octo- 
ber, 1881.  Section  556  of  the  Code  of  Civil 
Procedure  fixes  the  limit  of  time  in  which 
proceedings  in  error  for  the  reversing  or  va- 
cating of  a  judgment  or  final  order  can  be 
commenced.  This  section  limits  the  time  to 
one  year  from  the  rendition  of  the  judgment 
or  making  the  final  order.  The  judgment  and 
final  order  in  this  ease  was  not  made  'until 
the  18tb  day  of  October.  1880,  and  the  peti- 
tion in  error  was  filed  in  the  supreme  court 
within  one  year  after  the  orerruling  of  the 
motion  for  a  new  trial  and  tbe  rendition  of 
final  judgment.  The  motion  to  dismiss  Is  not 
well  taken,  and  must  be  overruled. 

Tbe  first  error  complained  of  by  counsel 
for  plaintiff  in  error  is  that  the  court  erred 
in  overruling  the  demurrer  of  tbe  plaintlfC 
In  error  to  the  evidence  of  the  defendant 
in  errw.  The  plaintiff  introduced  some  evi- 
dence tending  to  show  that  at  the  point 
where  she  was  Injured  there  were  slight  de- 
fects In  the  sidewalk;  that  it  was  a  tioard 
walk,  an  old  one;  that  the  stringers  were 
laid  on  tbe  ground,  and  they  had  been 
there  for  such  length  of  time  that  they  had 
partially  decayed  and  settled,  until  tne 
t)oards  forming  the  t«p  of  the  walk,  at  ob» 
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end,  lay  on  the  dirt,  and  at  one  place  there 
was  a  depression  or  bole  In  one  ot  the 
boards;  and  while  plaintiff  below  was  on 
her  way  to  church.  In  company  with  others, 
in  passing  over  this  part  of  the  walk,  in 
the  dark,  she  caught  her  right  foot  in  the 
hole  In  the  decayed  board,  and  was  pre- 
cipitated to  the  walk,  falling  on  her  shoul- 
der and  back;  that  she  was  unable  to  get 
up,  and  had  to  be  assisted;  that  she  con- 
tinued on,  with  her  husband  and  Dr.  Adams 
and  her  children,  to  the  Methodist  church, 
and  she  remained  in  the  church  until  near 
the  close  of  the  services,  and  then  she  and 
the  other  parties  who  accompanied  her  to 
church  returned  heme,  and  after  her  re- 
turn home  Dr.  Adams  made  some  kind  of 
preparation,  and  applied  It  to  the  injured 
portions  of  her  person;  that  she  suffered 
pain  while  in  the  church  and  on  the  way 
home,  and  has  continued  to  suffer  pain, 
more  or  less,  ever  since;  that  she  was  con- 
fined to  her  bed  for  a  long  time,  and  under 
the  care  of  a  doctor,  and  was  unable  to 
do  her  usual  household  work,  and  has  nev- 
er since  been  able  to  do  any  kind  of  hard 
labor;  that  before  her  injury  she  was  a 
strong,  healthy  woman  for  one  of  her  age 
<being  64  years  old);  and  that  the  side- 
walk had  been  in  a  defective  condition  for 
a  long  time  prior  to  the  time  that  she  was 
injured,  and  that  the  walk  was  in  the  city 
limits,  and  on  one  of  the  public  streets  of 
the  city.  This  Is,  briefly,  what  the  evidence 
tends  to  prove.  There  was  some  evidence 
on  each  material  fact  tending  to  prove  the 
claim  of  the  defendant  In  error  for  damages, 
and  it  was  the  duty  of  the  trial  Judge  to 
«ubmit  the  facts  to  the  Jury  for  their  deter- 
mination, as  to  the  liability  of  the  city, 
under  proper  Instructions.  Steelsmitfa  v. 
Railway  Co.,  1  Kan.  App.  10,  40  Pac.  992; 
Insurance  Co.  v.  Hall,  1  Kan.  App.  18,  41 
Pac.  65;  Rouse  v.  Youard,  1  Kan.  App. 
mo,  41  Pac.  426;  Railway  Co.  v.  O'Mella, 
1  Kan.  App.  374,  41  Pac.  437;  Richards  v. 
■Griffith,  1  Kan.  App.  518,  41  Pac.  196.  It 
Is  claimed  by  plaintiff  In  error  that  the 
•court  erred  in  refusing  to  give  the  Jury  the 
following  instructions:  "That  the  law 
makes  it  the  duty  of  the  defendant  city  to 
keep  Its  streets  and  thoroughfares  in  a  con- 
dition reasonably  safe  for  the  traveling 
public;  but  the  law  does  not  require  that 
Its  sidewalks  and  thoroughfares  shall  be 
absolutely  safe,  or  In  a  condition  that  pre- 
■cludes  the  possibllitv  of  accident.  This 
would  be  wholly  Impracticable.  There  Is 
absolute  safety  nowhere,  and  cities  cannot 
be  held  to  Insure  every  traveler  from  ac- 
cident. They  are  bound  to  exercise  only 
ordinary  care,  considering  the  nature  and  cir- 
cumstances of  the  case.  In  determining 
whether  the  city  used  ordinary  care,  you 
may  take  into  consideration  the  number  of 
miles  of  wooden  sidewalk  in  the  defendant 
-city.  If  you  find  the  sidewalk  where  the 
defendant  received  (it  at  all)  her  alleged 


Injury  was  In  a  condition,  considering  the 
nature  and  circumstances  of  the  case,  rea- 
sonably safe  for  the  average  traveler,  then 
you  must  return  a  verdict  for  the  defend- 
ant" This  instruction  does  not  contain  the 
law  applicable  to  this  case.  That  portion 
of  this  instruction  relating  to  the  city  keep- 
ing Its  streets  and  thoroughfares  In  reason- 
ably safe  condition  for  public  travel,  and 
that  the  city  is  only  bound  to  exercise  or- 
dinary care  in  caring  for  its  streets  and 
sidewalks.  Is  correct;  but  the  number  of 
miles  of  wooden  sidewalk  In  the  city  is  not 
to  enter  into  the  consideration  of  the  jurj, 
In  determining  the  question  of  whether  ibe 
walk  where  the  injury  Is  claimed  to  have 
been  received  was  safe  or  not  The  only 
question  for  the  Jury  to  determine  was 
whether  the  walk  was  defective  and  dan- 
gerous at  the  point  where  the  accident  hap- 
pened, and  whether  the  city  had  notice  of  Its 
dangerous  condition,  or  whether  It  had  been 
In  such  defective  and  dangerous  condition  for 
such  length  of  time  that  the  city  should  be 
presumed  to  have  had  notice  of  its  conditioa 
That  portion  of  this  Instruction  that  con- 
tains the  law  correctly  is  substantially  given 
to  the  Jury  In  the  general  charge  of  the 
court  and  It  was  not  error  for  the  court  to 
refuse  to  give  the  Instruction  in  the  form 
as  requested.  I'he  second  Instruction  asked 
by  the  plaintiff  in  error  does  not  contain  the 
law  on  the  question  of  the  rights  and  duties 
of  the  traveler  on  the  public  streets  and  side- 
walks In  the  city.  In  the  case  of  F^Us  Tp.  of 
Chase  County  v.  Stewart  (decided  by  this 
court  on  the  7tb  day  of  December  last)  2  Kaa. 
App.  — ,  42  Pac.  926,  Stewart  was  Injured 
while  driving  a  wagon  loaded  with  hay  over 
a  certain  hlghwsy  and  culvert  in  Falte 
township,  in  which  the  road  and  <Milvert 
were  defective  and  dangerous;  and  counsel 
for  the  township  requested  the  court  to  In- 
struct the  Jury,  "If  the  Jury  believe  from 
the  evidence  that  the  plaintiff  was  warned 
or  had  knowledge  of  said  highway  or  cul- 
vert being  unsafe,  and,  with  such  knowl- 
edge, and  with  the  defects  in  said  highwa; 
or  culvert,  if  any  existed,  plainly  to  be 
seen  by  any  person  looking  for  the  same, 
ventured  upon  said  highway  or  culvert  and 
sustained  Injury  thereby,  he  cannot  re- 
cover, even  If  you  should  find  said  highway 
and  culvert  was  unsafe."  The  district  court 
refused  to  give  this  Instruction  to  the  Jury, 
and  this  court  commenting  upon  the  case, 
says:  "We  do  not  think  the  court  erred 
In  refusing  to  give  these  instructions  as 
requested.  If  they  contain  the  correct  prin- 
ciple of  law.  It  would  make  every  person 
traveling  upon  a  highway  or  bridge  that  is  un- 
safe guilty  of  negligence.  Such  Is  not  the  law. 
The  supreme  court  of  this  state.  In  several 
well-considered  oases,  lays  down  a  different 
rule.  In  the  ca«>e  of  Corlett  v.  City  of 
Leav^iworth,  27  Kan.  673,  the  court  says: 
The  fact  that  a  person  attempts  to  travel 
on  a  street  or  sidewalk  after  he  has  notice 
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that  It  tfl  unsafe  or  out  of  repair  Is  not 
necessarily  negligence."  In  the  case  of  Lan- 
gan  V.  City  of  AtcWson,  35  Kan.  318,  11 
Pac.  38,  the  court  says:  The  mere  fact  a 
person  knows  the  sidewalk  Is  defective  will 
not  prevent  him  from  using  It,  and,  ordina- 
rily, a  person  (s  not  obliged  to  forsake  the 
sidewalk  and  travel  m  the  street,  or  take 
another  way,  because  be  has  knowledge  of 
Its  defect  •  •  •  Of  course,  a  person  hav- 
Idr  knowledge  that  the  sidewalk  Is  defect- 
ive or  somewhat  dangerous,  be  must  use 
ordinary  care  and  prudence  to  avoid  danger.' 
In  the  case  of  Uaultby  v.  City  of  Leaven- 
worth, 28  Kan.  746,  the  court  says:  'Nei- 
ther Is  a  party,  although  he  Is  aware  of  the 
condition  of  the  sidewalk,  necessarily  obli- 
ged to  go  aronnd  tbe  block  or  on  another 
street'  In  the  case  of  City  of  Emporia  v. 
Schmldllng,  33  Kan.  487,  6  Pac.  893,  the 
court  says:  'However,  there  Is  a  more  seri- 
ous objection  to  the  Instruction.  It  ex- 
presses the  Idea  that  If  the  plaintiff  under- 
take to  pass  over  the  walk,  with  the  knowl- 
edge that  It  was  defective  or  dangerous, 
then  that  of  Itself  would  constitute  negli- 
gence which  would  defeat  recovery.  This 
is  not  tbe  law.  Persons  are  not  to  be  en- 
tirely debaired  from  the  use  of  the  streets 
because  they  are  out  of  repair.  A  person 
is  not  to  be  deprived  of  the  right  to  use 
a  pnblic  highway  because  he  knows  that  it 
Is  in  a  dangerous  condition  or  unsafe.  It 
requires  of  him  the  exercise  of  a  higher 
degree  of  care  and  prudence  while  using 
it, — sncb  care  and  caution  as  a  reasonably 
prudent  person  would  exercise  under  like 
circumstances.  It  is  a  question  of  fact 
for  the  jury  to  say,  under  all  the  evidence, 
whether  his  acts  were  those  of  a  reasonably 
prudent  person,  and  if  tbe  Injury  is  with- 
out his  own  negligence.  While  he  is  In  the 
exercise  of  an  undoubted  right,  he  is  en- 
titled to  recover  for  such  injuries.'  "  Pru- 
dence should  dictate  to  a  reasonable  per- 
son that  it  Is  safer  to  travel  on  a  street  or 
sidewalk  where  it  is  known  to  be  safe  and 
free  from  any  defect  but  he  is  not  bound 
to  select  some  otber  particrdar  street  or 
walk  because  he  may  have  notice  that  it  Is 
defective;  but  such  notice  does  require  of 
him  to  exercise  greater  care  and  caution 
while  using  it  than  It  would  if  he  had  no 
notice  of  the  defects.  We  think  the  follow- 
ing instructions  lay  down  tbe  correct  rule 
m  relation  to  the  rights  and  duties  of  trav- 
elers on  the  streets  and  walks:  "(3)  Yon  are 
further  Instructed  that  every  person,  pass- 
ing over  the  sidewalk  of  a  city  is  required 
to  exercise  such  care  and  diligence  in  doing 
so  as  persons  of  ordinary  care  and  diligence 
would  use  under  tbe  same  or  similar  circum- 
stances; but  the  fact  that  a  person  attempts 
to  travel  on  a  street  or  sidewalk  after  hav- 
ing notice  of  its  defective  condition  Is  not 
necessarily  negligence,  and  In  determining 
whether  the  plaintiff  used  such  care  and 
diligence  st  the  tliAe  she  received  the  in- 


juries complained  of  yon  will'  consider  the 
nature  of  the  alleged  defects,  vhether  un- 
safe or  not  the  time  of  day,  tbe  light  or 
darkness  at  the  time  or  place  the  injury  was 
received,  the  knowledge  of  tbe  plaintiff  with 
regard  to  its  condition  at  and  previous  to 
tbe  alleged  injury,  and  any  other  fact  or 
circumstance  disclosed  by  the  evidence 
which  would  tend  to  show  such  care  or 
want  of  it"  "(11)  You  are  further  instruct- 
ed that  tbe  plaintiff  was  bound  to  use  ordi- 
nary care  and  diligence  in  tbe  use  of  the 
sidewalk,  and  in  this  connection  you  may 
take  into  consideration  tbe  knowledge  of 
the  plaintiff,  or  ner  opportunity  for  knowl- 
edge, in  regard  to  the  condition  of  the  side- 
walk where  the  alleged  injury  was  received. 
If  you  find  the  sidewalk  where  the  accident 
occurred  was  in  a  defective  condition,  so  as 
not  to  be  ordinarily  safe  for  the  average 
traveler,  and  that  this  dangerous  condition 
was  known  to  the  plaintiff,  and  that  the 
plaintiff  voluntarily  and  unnecessarily  chose 
to  use  such  sidewalk,  then  it  must  be  as- 
sumed that  plaintiff  did  not  exercise  or- 
dinary prudence,  entered  the  peril  at  her 
own  risk,  and  cannot  recover  in  this  ac- 
tion." 

It  is  urged  by  counsel  for  plaintiff  In  error 
that  the  court  erred  in  the  admission  of 
improper  testimony,  over  the  objection  of 
tbe  defendant  below,  and  that  the  court 
erred  In  overruling  the  motion  of  the  de> 
fendant  below  to  strike  out  and  take  from 
the  consideration  of  the  jury  incompetent 
testimony  that  was  not  responsive  to  the 
questions  propounded.  On  the  trial  of  tbe 
case,  the  plaintiff  below  called,  and  had 
sworn  and  examined  as  a  witness  on  her 
behalf,  one  Dr.  J.  M.  Minick,  and,  after 
showing  his  profession  and  his  competency 
as  an  expert,  counsel  for  plaintiff  below 
propounded  to  him  tbe  following  hypothetical 
question:  "Q.  Doctor,  assuming  it  to  be  a 
fact,  on  or  about  tbe  8th  day  of  December, 
1889,  the  plaintiff,  Mrs.  Goggshall,  while  trav- 
eling along  the  sidewalk  on  Fourth  avenue, 
in  this  city,  stepped  into  a  bole  in  said  side- 
walk with  the  right  foot  as  a  result  of  which 
she  fell  back  on  said  sidewalk,  striking  upon 
the  same  with  her  hip  and  elbow,  or  arm,  her 
right  foot  remaining  in  said  hole,  and  there- 
by twisted  or  injured  her  back  and  spine, 
from  tbe  effects  of  which  she  was  confined 
to  her  bed  for  several  months,  and  was 
unable  to  turn  herself  in  bed,  on  account  of 
the  pain  and  si^ffering  in  her  back  and  spine, 
for  a  great  portion  of  the  time,  and  during 
all  of  which  time,  after  said  accident  and 
up  to  tbe  present  time,  she  baa  suffered 
severe  pains  in  her  back  and  spine,  and 
after  having  gotten  out  of  her  bed  was  com- 
pelled to  walk  for  a  long  time  with  a  crutch 
and  cane,  and  now  suffers  severe  pain  in 
her  back  when  she  dresses,  or  in  doing  any 
heavy  lifting,  or  while  bending  over  or 
stooping  down;  and  that  the  plaintiff's  foot 
was  caught  in  the  hole  In  said  sidewalk  so 
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as  to  twist,  ftBctnre,  or  sprain  her  right  an- 
kle b7  the  tall;  and  that  the  plaintiff  was  0* 
years  of  age  at  the  time  of  said  accident, 
had  never  snSered  or  been  troubled  with 
any  weakness  or  pains  in  her  back  or  spine 
prior  to  receiving  said  fall,  and  that  her 
pain  and  suffering  in  her  back  and  spine  are 
so  severe  now  that  the  plaintiff  is  unable  to 
Bleep  or  rest  for  the  greater  portion  of  the 
night,— assuming  all  these  propositions  to  be 
true^  state  your  opinion  as  to  whether  said 
injuries  to  the  plaintiff's  spine  or  back  are 
permanent  or  otherwise."  This  question  was 
objected  to  as  Incompetent  and  assuming 
facts  not  proven  or  In  evidence,  nor  based 
on  facts  in  evidence,  or  tending  to  prove 
tBCt»,  and  being  txx)  indefinite.  This  ques- 
tion  was  not  consistent  with  the  facts 
proven,  and  it  assumed  more  than  was 
shown  by  the  evidence,  and  the  objection 
ought  to  have  been  snstalned.  A  hypothet- 
ical question  propounded  to  a  scientific  wit- 
ness should  contain  substantially  the  facts 
as  shown  by  the  evidence  on  the  trial,  and 
should  be  clear  and  definite,  so  that  the 
witness  could  give  a  concise  and  definite  an- 
swer thereto.  The  question  asked  in  this 
case  was  so  indefinite,  and  was  contrary  to 
the  facts  proven,  that  it  could  not  be  an- 
swered intelligently.  The  witness  made  the 
following  desparate  effort  to  answer  this 
question:  "A.  Well,  yes;  I  presume  it  would 
be  permanent  under  such  circumstances  as 
that.  As  a  matter  of  fact,  of  course  that 
depends  on  the  injuries  in  the  iMck.  Medical 
men,  surgeons,  oonsider  sprains  one  of  the 
most  serious  accidBnts  that  can  possibly  be- 
fall a  person,  where  they  are  severe.  Be 
they  so  slight,  impairing,  maybe,  the  fiber 
of  the  Ugament  to  that  extent,  and  that 
ev«i  in  q)lnal  column  the  cartilage  between 
the  vertebree — that  is,  between  the  joints  of 
the  backbone — may  be  dislocated,  the  mus- 
cles drawn,  and  ligaments  torn,  causing  ex- 
travasation of  blood,  and  all  of  these  things 
combined  make  it  very  serious.  Of  course, 
under  the  presumption  that  is  stated,  there 
might  have  been  some  injury  to  the  bone 
even,  and  there  might  have  been  a  tearing 
of  the  ligaments,  and  when  the  ligament  is 
torn  it  also  tears  the  small  nerves  and  blood 
vessels,  as  a  general  tiling.  Those  small 
nerves  may  become,  in  the  cicatrization  that 
occurs,  where  it  holds,  they  may  become 
lield  in  the  cicatrix,  according  to  Ashely  and 
Grove.  And  1  would  presume  that  if  the 
case  was  injured  as  stated,  tfiat  there  would 
be  some  symptoms  and  observable  signs, 
whereby  we  could  distinguish  something  In 
regard  to  the  injury."  The  defendant  below 
moved  to  strike  out  all  of  the  explanatory 
remarks  of  the  witness  as  not  competent  and 
not  re^>onslve  to  the  question,  which  motion 
was  overmled  by  the  court.  We  think  the 
e33>lanatory  remarks  were  entirely  unnec- 
essary and  highly  improper.  The  witness. 
In  answer  to  this  question,  tells  the  Jury 
what  mlglit  have  beea  the  effect  ol  the  fail. 


and  what  injury  might  have  beoi  doae,  and 
discusses  the  matter  learnedly,  as  tbout:b 
he  was  delivering  a  lecture  on  injuries  of 
the  spine  and  shoulders  to  a  class  of  sMdical 
students,  as  to  what  injuries  do  sometimes 
happen  by  reason  of  serious  and  violent  falls, 
—that  they  sometimes  tear  and  rapture  the 
muscles  and  bones  of  the  spine  and  shoulder. 
Where  an  expert  does  not  speak  from  per- 
sonal examination,  the  question  must  be 
put  hypothetically,  based  eltlier  upon  the 
hypothesis  of  the  truth  or  of  the  evidence 
given  In  the  case,  or  upon  an  hypothesis 
specially  framed  of  certain  facts  within  the 
limits  of  the  evidence.  The  question  should 
be  so  framed  that  It  is  capable  of  a  definite 
answer,  and  the  answes  sliould  be  clear 
enough  that  the  Jury  could  know  wliat  ttie 
opinion  of  the  witness  really  was:  but  in  this 
case  we  are  unable  to  discover,  really,  what 
Dr.  Minick's  opinion  was  or  Is.  He  says: 
"WeU  yes;  I  presume  U  would  be  permanent 
under  such  circumstances."  Almost  any  in- 
telligent peteoB  could  presume  or  gness 
what  the  result  might  be,  or  could  give  as 
clear  an  opinion  as  Dr.  &Qnidt  did.  Tbis  ex- 
planation waS'  higlily  improper,  and  was 
prejudicial  error.  There  are  other  objections 
and  exceptions  to  the  introduction  of  evi- 
deace,  but  tiiie  same  errors  may  not  occur 
on  a  retrial  of  this  caaa^  and  it  is  nnneoeasarT 
Cor  us  to  diseuss  them  here.  The  Jodgment 
Is  reversed,  and  the  case  remanded  to  tlie 
district  court  of  Sedgwick -county,  with  di- 
rbctlon  to  set  aside  the  verdict  of  the  Jury. 
and  grant  a  new  teial  herein.  AU  the  Judges 
concHBri9g- 


CURDl  T.  BOWN  et  sL 

(Ooart  ot  Anieals  of  Kansas,  Somtfacni  Desart- 

ment.  C  D.     Feb.  6,  189«L) 

CoimtKOS'Aii  Saks— FAn.inu»  n>  BT,»nn 
Pbitaltt. 

l.l%e  claim  for  SlOO  daisacfs  and  attor- 
ney's fee  mentioned  in  paragraph  3892  of  the  Gen- 
eral Statntes  of  1869  does  not  become  due  OfirjQ 
a  failure  tc  enter  satiifaction  of  a  title  or  condi- 
tioiukl  sale  note  described  in  paragraph  3B16L  ao- 
pra. 

2.  The  right  to  recover  the  penalty  providtd 
for  by  paragraph  38B2  of  the  General  Statutes  of 
1S89  is  a  ri^t  which  rana  with  the  prqierty.  ami 
no  one  except  the  owner  of  the  profierty  can  re- 
cover the  penaltr-  Thomas  t.  Reynolds,  29  Kau. 
304;  Coifoian  v.  HiUard,  24  Pac.  109a  44  Kan. 
588. 
(Syllabns  by  the  Oonrt.) 

Error  from  district  court,  BSailon  eotmty. 

Action  by  D.  B.  Curd  against  8.  P.  Bown 
and  Richard  Williams.  From  the  Judgment 
sustaining  a  demurrer,  plaintiff  brings  error. 
Affirmed. 

Keller  A  Dean,  for  plalnMff  la  enoc  H.  A. 
McLean,  for  defendants  in  error. 

DiENNISON,  Ji  This  action  was  branght 
in  a  Justice  oonrt  at  the  cUy  of  Iftriaa.  Mari- 
an eooaty,  Kea.,  and  in  seme  maaner.  not 
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■twwn  by  tbe  tranacrlpt  of  the  raoord,  got 
Into  tbe  district  court  D.  B.  Cord  fllsd  a 
bill  of  partlcnlars  against  the  defendants,  S. 
P.  Bown  and  Ricttard  WUllama,  which  reads 
as  follows,  omitting  caption:  "PlatntUT  com- 
plalBS  of  the  said  defendantsk  who  arc  part* 
Bets  mtder  the  flrm  name  of  Bown  As  Wtt* 
Uams,  for  that  the  plaintifl,  <m  or  aboot  tbe 
24th  day  a<  Jane,  1880,  execnted  and  deUr- 
•red  to  said  dedendhnts  Ida  certabi  premla- 
scry  note,,  due  In  sixty  days  after  date  there* 
of,  tor  tbe  siun  of  125.00^  the  same  being  the 
balance  dne  said  defendants  from  the  plain- 
tiff on  the  parchesc  of  a  certain  horse,  five 
years  old,  and  in  which  note  It  was  provided 
that  the  title  to  said  horse  should  remain 
ia  said  defendants  imtU  said  note  was  paid 
In  ftill.  Said  defendants  immedlaliely  de- 
posited said  note  tax  the  office  of  tbe  register 
of  deeds  in  and  for  Marlon  county,  Kansas, 
tbe  same  being  tbe  conntj  wherein  said  horse 
was  kept,  and  said  note  was  entered  as  a 
chattel  mortsage  by  said  register  fn  Chattel 
Mortgage  Record  Bat*  L,  on  page  34,  on  the 
0th  day  of  July,  188(K  Afterwards^  aad  oa 
tbe  27th  day  of  Angvst,  1880,  tbe  plaintW  de- 
Dtaaded  of  saM  Bown  A  Williams  that  th^ 
eater  or  cause  to  be  entored  satlsfactioD  of 
said  note  on  the  record  of  tbe  same  in  tbe 
<Ace  of  the  register  of  deeds  cfOvtsaM,  bev 
tbe  plaintiff,  having  fully  paid  aad  satlBfled 
said  note  on  the  18tb  day  of  August,  1800, 
yet  the  said  defendants  vefnsed  and  neglect- 
ed, and  BtUI  r^use  and  neglect,  to  enter  sat- 
isfaction of  said  note  and  mortgage  on  saM 
record,  to  the  damage  of  the  plaintiff  in  the 
sum  of  one  hundred  dollars.  '  Wherefora 
plaintiff  prays  Judgment  against  said  defend- 
ants for  $100.00  damages  aa  afbresaid,  am) 
$25,00  as  a  reasonable  attorney's  fee  for  pre- 
pariac  and  presenting  this  action.  Keller  and 
Ekean.  Attys.  for  Plaintiff:"  In  the  district 
court  tbe  defendants  filed  a  ganeral  demurrer 
to  tbe  bill  of  particulars,  which  was  by  tbe 
court  sustained.  Tbe  plaintiff  excepted,  and 
brings  the  case  here  for  review.  Bat  two 
questlMis  are  raised  in  the  brlef^  viz,: 

1.  Does  the  claim  for  $100  damages  and  at- 
torney's fee  mentioned  in  paragra^  3892  of 
the  General  Statutes  become  due  upon  a  fail- 
ure to  enter  satisfaction  of  a  title  or  condition- 
al sale  note  described  in  paragraph  8810,  su- 
pra? Said  paragraph  3816  was  passed  la 
1888.  It  was  evidently  intended  to  prevent 
secret  liana  Its  title  ia  "An  act  to  regulate 
tbe  recording  of  title  notes  or  evidences  of 
conditional  sales."  Section  1  of  said  act  pro- 
vides that  sneh  instruments  shall  be  void  as 
against  innocent  purcfaaaers  or  creditors,  nn- 
lesa  tbe  origtaal  instrument,  or  a  copy  tbei!»- 
ot  sball  be  deposited  in  the  office  of  the  reg- 
ister of  deeds  in  and  for  the  county  where 
the  property  is  kept  and  when  bo  deposited 
riiaU  be  subject  tO'  tbe  law  applicable  to  tbe 
flUng  of  chattel  mortgages.  The  plaintiff  In 
error  claims  tint  it  must  be  held  to  also  be 
subject  to  tbe  law  relating  to  the  eotisfactlen 
of  ctatttel  moBtsaiiaBi     Wa  canuot  so  bolA 


Tbs  act  Is  svffiotent  to  accompUA  tbe  end 
songht,  without  this  Interpretation.  It  serves' 
to  prevent  secret  liena  To  construe  tbe  law 
as  contended  for  by  tbe  plaintiff  in  error,  we 
must  not  only  supply  tbe  words  "and  satis- 
factico"  t»  tbe  hrw  Itself,  bat  must  also  sup- 
ply the  same  words  to  the  titlei  Not  only 
tMs^  but  we  must  add  a  poialty  1»  the  law  as 
passed  t^  the  legislatmre.  We  cannot  do  this; 
If  the  legislature  desires  to-  add  a  pemilty  to 
(his  paragraph,  it  may  do  so.  rt  is  tbe  only 
power  that  can. 

2.  Can  the  penalty  provided  for  by  para- 
graph 3898,  sopra,  be  recovered  by  any  one 
except  the  owner  of  the  property?  Tbe  right 
t»  recover  tbe  penalty  provided  for  by  para- 
graph 3892  is  a  right  which  runs  with  the 
property,  emt  no  one  except  the  owner  of  the 
I>roperty  ean  recover  the  penalty.  Thomas 
r.  B^nolds,  24  K»ui  SM;  Goffman  t.  Hil- 
lard,  44  Kan.  9S8,  24  Pae.  1008.  The  petition 
ftUlB  to  allege  that  the  plaiattff  is  tfte  owner 
of  the  property.  The  dsmaner  was  properly 
snstainedt, 

We  do  n«t  hoM  that  tbe  nrnker  of  the -note 
or  ttM  orwner  of  the  property  could  not  have 
recovered  whatever  damages  tbey  may  hare 
actually  saBtalae<}  by  reason  of  the  refusal  ot 
the!  payees  to  enter  satlsftictlon  of  the  note. 
Tbat  QU«s«foB  Is  not  raised  in  this  case.  The 
judgment  of  tlie  district  coart  Is  aArmed. 
All  tbe  ja<ges  eoneurrlnr' 


SMITH  et  al.  V.  SAVAGB. 
(Cbart  of  Appeals  of  ECanaas,  Southern  Dejyart- 

ment.  0.  D.  Feb.  6, 1886.) 
JcooKBHT  Liaii  —  BoHA  Fids  PoaoBASsa  —  Un- 

BBCOSDBD  DSBD. 

1.  A  judgment  Hen  attaches  merely  tn  the  in- 
terest ef  th»  jodgment  debtor  ia  tile  hind,  and 
DOfthijn  mo'e. 

2.  A  judement  creditor  is  sot  a  bona  fide 
purchaser,  withiE  the  meaning  of  the  statute. 

3.  In  tliis  state  en  nm«corded  deed  takes  prec- 
edence over  a  judgment  lien  acquired  after  the 
execution  and  delivery  of  tbe  deed,  but  before  the 
game  was  recorded,  although  tbe  judjgmeot  cred- 
itor has  iu>  notice  ut  sach  deed. 

(Syllabus  by  the  Court.) 

EtTor  from  district  court,  Lyon  county; 
Charles  B.  Graves,  Judge. 

Action  by  Caroline  M.  Savage  against  F.  JH 
Smith  and  Julia  Smith.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Abnerin  Gillett  and  J.  A.  Bmltb.  tor  plain- 
tiffs bi  error.  L.  &  Kellogg  and  T.  N.  Sedg- 
wick, for  defendant  in  error. 

GOLU,  J.  This  was  an  action  in  ejectment 
brought  by  the  defendant  in  error  in  the  dis- 
trict court  of  Lyon  county.  The  court  made 
ceetaln  conclnsiona  of  fact  and  law;  and  de- 
cueed  plaintiff  below  to  be  the  owner  In  tee 
simple  of  the  undivided  half  of  the  real  es- 
tate In  dispute.  Plaintifls  in  error  bring  tbe 
case  here  for  review. 

Th*  facta  b»  ttato  caae,  Mafly  Btsttad;  are  aa 
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follows:  The  plaintiff  below  bad  a  connect- 
ed and  continuous  chain  of  title  to  the  real 
estate  In  controversy  from  one  W.  T.  Irwin, 
wao  conveyed  to  Samuel  Lahman  February  4, 
1868.  Lahman  conveyed  to  Samuels  Decem- 
ber 6,  1868,  and  these  conveyances,  together 
with  the  one  previously  made  to  Irwin,  were 
recorded  December  4,  1869.  Samuels  con- 
veyed to  Savage  October  2,  1869,  which  con- 
veyance was  recorded  October  16,  1869.  Sav- 
age conveyed  to  plaintiff  below  September  9, 
1879,  and  said  conveyance  was  recorded  Sep- 
tember 17,  1879.  Plaintiffs  hi  error  claim  ti- 
tle upon  the  following  facts:  In  1880  the  land 
in  controversy  was  sold  for  taxes  of  1879,  and 
the  purchaser  assigned  his  certificate  to  one 
Cunningham.  In  May,  1881,  Cunningham 
took  possession  of  and  fenced  said  land.  In 
June,  1881,  Cnnnlngham  assigned  said  certifi- 
cate, and  surrendered  his  possession  to  the 
plaintiffs  in  error,  who  ever  since  said  date 
have  been  in  the  actual,  open,  and  visible  pos- 
session of  said  land,  and  who  paid  the  subse- 
quent taxes  of  1880  and  1881.  August  9, 
1882,  John  W.  Savage  redeemed  the  land  from 
the  sale  of  1880,  and  the  redemption  money 
80  paid  was  received  and  accepted  from  the 
county  treasurer  December  4,  1889.  Plain- 
tiffs in  error  also  urged  as  against  the  title  of 
defendant  In  error  the  following  facts:  Feb^ 
ruary  9,  1868,  Todd,  Booth  &  Co.  obtained  a 
Judgment  against  W.  T.  Irwin  before  a  Jus- 
tice of  the  peace  in  Riley  county,  and  filed  a 
transcript  thereof  In  the  office  of  the  derk 
of  the  district  court  of  said  county  March  7, 
1868,  and  in  the  office  of  the  derk  of  the  dis- 
trict court  of  Lyon  county  August  10,  1868. 
On  the  last-named  date,  an  execution  was  is- 
sued out  of  the  office  of  the  clerk  of  the  dis- 
trict court  of  Riley  county,  upon  said  Judg- 
ment directed  to  the  sheriff  of  Lyon  county, 
who  levied  on  the  land  In  controversy  August 
16,  1868,  and  sold  the  same  September  22, 
1868,  to  the  plaintiffs  in  said  suit,  Todd, 
Booth  &  Co.,  for  the  amount  of  their  Judg- 
ment. This  sale  was  confirmed  September  11, 
1871.  Todd,  Booth  &  Ca  had  no  actual  knowl- 
edge of  any  of  the  unrecorded  deeds  at  the 
date  of  their  purchase. 

We  are  of  the  opinion  that  the  Judgment  of 
the  district  court  In  this  case  was  correct 
So  far  aa  any  rights  obtained  by  plaintiffs  in 
error  under  the  tax-sale  certificate  are  con- 
cerned, they  amount  to  nothing  In  this  con- 
troversy, for  they  had  received  the  redemption 
money  from  the  county  treasury,  and  surren- 
dered the  tax-sale  certificate,  long  prior  to  the 
commencement  of  this  action;  and,  having 
accepted  the  benefits  arising  from  the  surren- 
der of  such  certificate,  they  cannot  now  be 
heard  to  claim  title  thereunder. 

The  cmly  remaining  question  in  this  case  is, 
was  the  title  of  the  original  grantor  of  de- 
fendant in  error  affected  by  the  Judgment 
and  sale  thereunder  of  Todd,  Booth  &  Co.? 
At  the  time  the  transcript  of  Judgment  In  the 
case  of  Todd,  Booth  &  Co.  v.  Irwin,  was  filed 
in  the  office  at  the  derk  of  the  court  of  Lyon 


connty,  the  deed  from  Irwtn  to  his  immediate 
grantee,  Lahman,  bad  been  executed  and  de- 
livered, but  was  not  of  record,  nor  did  Todd, 
Booth  &  Co.  have  any  actual  knowledge  of 
such  conveyance.  We  apprehend  that  the 
fact  that  the  subsequent  conveyances  were 
not  recorded  nntil  some  time  after  their  exe~ 
cntlon  and  delivery  is  of  but  little  importance, 
and  that  the  vital  question  Is,  what  was  the 
effect  of  the  ffilog  of  the  transcript  of  the 
Judgment  against  Irwin  under  the  drcnm- 
stances  above  set  forth?  It  appears  to  ns 
this  question  has  been  settled  definitely  by  a 
number  of  decisions  in  this  state,  commencing 
with  the  case  of  Swarts  v.  Steer.  2  Kan.  241. 
In  that  case,  in  determining  the  rights  of  a 
Judgment  Ilenholder  and  the  holder  of  an  un- 
recorded prior  mortgage,  the  court  say:  '^bey 
[Judgment  lienholders]  are  not  purchaseiB. 
Their  lien  Is  upon  the  lands  and  tenements  of 
the  debtor,  and  not  upon  lands  and  tenements 
not  in  fact  belonging  to  lilm."  Wtien  Todd. 
Booth  &  Ca  purchased  at  sheriff's  sale,  they 
only  obtained  the  interest.  If  any,  which  their 
Judgment  debtor  had  in  the  property. 

The  questions  involved  in  this  case  were 
carefully  considered  in  the  case  of  H<4den  v. 
Garrett,  23  Kan.  98,  and  an  able  and  exhaust- 
ive opinion  delivered  thereon  by  Brewer,  J. 
In  the  course  of  this  opinion,  the  following 
language  is  used:  "Again,  It  may  be  laid 
down  as  familiar  law  that  a  Judgment  cred- 
itor is  not  a  bona  fide  purchaser.  He  parts 
with  nothing  to  acquire  his  lien.  He  Is  In  a 
very  different  position  from  one  who  hai 
bought  and  paid  or  has  loaned  on  the  face  of  a 
recorded  title.  The  equities  are  entirely  unlike. 
One  has,  and  the  other  has  not,  ];«rted  with 
value  upon  the  face  of  the  record.  If  the  real 
prevails  over  the  apparent  title,  the  one  is  do 
worse  off  than  before  he  acquired  his  lien- 
has  lost  nothing;  while  the  other  looses  the 
TElae  paid  or  loaned.  Haice  equity  will  help 
the  latter,  whUe  it  cares  nothing  about  the 
former.  Further,  in  neariy  every  state  In 
which  an  unrecorded  mortgage  has  been  post- 
poned to  a  Judgment  lien,  the  statute  has  ex- 
pressly declared  that  such  a  mortgage  shall 
be  void  as  agabist  creditors;  and  the  courts 
have  laid  stress  upon  this  fact  In  their  opin- 
ions." It  Is  true  the  conclusion  in  that  case 
was  arrived  at,  as  is  stated  by  the  learned 
Justice  who  delivered  the  opinion,  with  con- 
siderable hesitation;  but  the  doctrine  therein 
announced  has  been  followed  and  reaffirmed 
by  our  supreme  court  In  a  number  of  later 
cases,  and  has  been  established  thereby  as  the 
proper  rule  in  this  state.  In  Forwarding  Co. 
v.  Mahaffey,  86  Kan  152,  12  Pac.  705.  the 
supreme  court  again  review  the  decisions 
upon  both  sides  of  these  questions.  That 
case  presented  a  contest  between  an  attach- 
ing creditor  and  the  holder  of  a  prior  unre- 
corded mortgage.  After  citing  approvingly 
from  section  245  of  Drake  on  Attachments  the 
following  language:  "A  fundamental  princi- 
ple Is  that  an  attaching  creditor  can  acquire 
no  greater  right  In  attached  property  than  th* 
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defendant  had  at  the  time  cf  the  attachment," 
—the  court  say:  "In  attaching  the  property 
he  parts  with  nothing,  and  cannot  in  equity 
claim  more  than  the  person  under  whom  he 
talces  Iiad  a  right  to  claim."  The  same  doc- 
trine la  announced  in  as  late  a  case  as  that  of 
Bowling  T.  Garrett,  49  Kan.  504,  81  Fac.  135. 
These  decisions  make  a  plain  distinction  be- 
tween a  purchaser  for  yalne  and  a  Judgment 
creditor,  and  also  between  the  decialoos  under 
the  statutes  of  certain  states  which  require 
the  recording  of  an  instrument  in  order  to  im- 
part validity  to  the  same  and  that  of  our  state 
which  does  not  go  to  that  extent 

It  Is  suggested  by  counsel  for  plaintiffs  in 
error  in  his  brief  that  the  trial  court  did  not 
find  that  the  various  conveyances  through 
which  the  defendant  In  error  claims  title  were 
warranty  deeds,  nor  that  the  defendant  in 
error  was  a  bona  Bde  purchaser.  It  is  a  suffi- 
cient answer  to  these  suggestions  that  the 
coort  did  not  find  to  the  contrary  of  these 
propositions,  and  we  cannot  here  assume  that 
defendant  in  error  was  not  a  i)ona  flde  pur- 
chaser, nor  can  we  assume  that  the  deeds 
through  which  she  claims  title  conveyed  any 
less  than  the  whole  Interest  of  those  who  exe- 
cuted tbe^ 

Perceiving  no  error,  the  judgment  of  the 
district  court  will  be  affirmed.  AJl  the  Jns- 
tlces  concurring. 


WESTERN  UNION  TEL.  CO.  v.  GBTTO- 

McOLUNG  BOOT  St  SHOE  OO.  * 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, 0.  D.     Feb.  6,  1896.) 
Inoompetsnt  Evidexcs — Frejdoicial  Errob. 
Where  the  court,  on  the  trial  of  a  case,  per- 
mits tiie  plaintiff,  over  the  objection  of  the  de- 
fendant, to  give  in  evidence,  to  prove  the  material 
facts  necessary  to  sustain  his   case,   the  state- 
ments, letters,  and  declarations  of  jjersons  not 
parties  to  the  suit  nor  interested  tfaerem,  it  is  prej- 
adicial  error,  for  which  a  new  trial  onght  to  be 
granted. 
(Syllabus  by  the  Conrt.) 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  Jacob  Balderson,  Judge. 

AcUon  by  the  Getto-McGlung  Boot  &  Shoe 
Company  against  the  Western  Union  Tele- 
graph Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

W.  E.  Stanley  and  Rossington,  Smith  St 
Dallas,  for  plaintiff  in  error.  Sankey  St 
Campbell,  for  defendant  in  error. 

JOHNSON,  P.  J.  The  Getto-McClung  Boot 
St  Shoe  Company,  a  wholesale  firm  doing 
business  in  the  city  of  Wichita,  Kan.,  in  1889, 
sold  boots  and  shoes  to  a  firm  by  the  name  of 
Darling  Bros.,  doing  business  at  Oklahoma 
City,  Ind.  T.  In  February,  1890,  the  firm  of 
Darling  Bros,  were  indebted  to  the  wholesale 
firm  in  the  sum  of  $502,  which  was  then  past 
due,  and  the  wholesale  house  was  urging 
them  for  payment  of  the  debt;  and  Darllicfg 
Bros,  were  making  promises  of  payment,  and 
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representing  that  their  stock  was  largely  In 
excess  of  their  indebtedness,  and  that  they 
would  be  abundantly  able  to  pay  all  their 
indebtedness,  and  wonld  pay  it  In  the  course 
of  a  short  time  Some  time  about  the  middle 
of  February,  the .  wholesale  firm  concluded 
to  Investigate  the  financial  circumstances  of 
Darling  Bros,  and  try  and  collect  their  debt, 
and  for  the  purpose  of  accomplishing  the  ob- 
ject in  view,  one  member  of  the  wholesale 
firm  went  to  Oklahoma  City,  and  took  with 
him  an  attorney,  for  the  purpose  of  taking 
such  legal  steps  to  collect  the  debt  as  they 
might  find  necessary.  On  their  arrival  at 
Oklahoma  City,  and  making  such  examination 
and  Investigation  as  was  satisfactory  to  them, 
they  concluded  that  the  debt  could  only  be 
collected  by  proceedings  In  attachment;  and, 
Oklahoma  City  being  situated  In  the  Indian 
Territory  at  that  time,  was  within  the  Juris- 
diction of  the  United  States  court  at  Musko- 
gee, *n  said  territory;  that  there  was  no 
other  court  through  which  the  claim  could 
be  collected  by  suit,  and,  there  being  no  di- 
rect line  of  travel  by  rail  from  Oklahoma 
City  to  Muskogee,  the  parties  returned  to 
Wichita,  and  sent  a  statement  of  account, 
duly  verified,  to  a  firm  of  attorneys  located 
at  Muskogee,  with  direction  to  proceed  at 
once  against  Darling  Bros,  by  attachment 
The  attorneys  at  Muskogee,  on  the  receipt  of 
the  papers,  at  onc^  sent  a  telegram,  by  the 
Western  Union  Telegraph  line,  to  the  attor- 
neys of  the  wholesale  firm  at  Wichita,  re- 
questing them  to  wire  an  indemnity  to  s 
party  at  Muskogee  to  become  bondsman  In 
the  contemplated  attachment  proceedings. 
The  message  was  sent  direct  to  Wichita, 
and  was  received  there  the  same  day,  but 
was  not  delivered  to  the  attorneys  for  thij 
wholesale  firm  for  some  three  days  there- 
after, and  not  until  they  had  received  a  letter 
by  mall  from  the  attorneys  at  Muskogee. 
Darling  Bros.,  on  the  5th  day  of  February, 
had  given  a  bill  of  sale  of  the  stock  of  goods 
at  Oklahoma  City  and  of  their  stock  of  goods 
located  at  Enid  to  one  Huey,  of  Arkansas 
City,  Kan.,  to  secure  the  payment  of  the  sum 
of  $3,100,  being  borrowed  money.  A  short 
time  thereafter  Huey,  by  his  agent  and  at- 
torney, took  possession  of  Darling  Bros.'  stock 
of  goods,  and  on  or  about  the  '24th  of  Feb- 
ruary, 1890,  removed  them  to  Arkansas  City, 
and  there  sold  them  at  private  sale,  the  goods 
not  selling  for  sufficient  to  pay  the  debt  then 
due  to  Huey;  so  that  by  the  time  the  whole- 
sale firm  got  bonds  for  securing  an  attach- 
ment, and  a  writ  issued  and  placed  In  the 
hands  of  the  United  States  marshal,  the 
goods  formerly  belonging  to  Darling  Bros, 
could  not  be  reached  by  the  marshal  under 
the  attachment  from  the  United  States  court 
at  Muskogee.  The  wholesale  firm  at  once 
commenced  an  action  In  the  court  of  common 
pleas  of  Sedgwick  county,  Kan.,  against  the 
Western  Union  Telegraph  Company  to  re- 
cover damages  on  account  of  negligence  in 
not  delivering  the  message  sent  by  their  at- 

Digitized  by  VjOOQ iC 


850 


PACIFIC  REPORTER,  VoL  4& 


(KaiL 


tomeyB  at  Muafcogee  to  their  attorneys  at 
Wichita,  ci  .imlng  that,  by  reason  of  the  neg- 
ligence In  not  delivering  Bucb  message  with- 
in a  reasonable  time  after  receipt,  they  were 
defeated  in  their  efforts  to  collect  their  debt 
oat  of  the  property  of  Darling  Bros.,  which 
was  then  liable  to  attachment,  and  snbject  to 
the  payment  of  their  claim.  The  telegraph 
company,  by  way  of  defense  to  the  action, 
denied  all  the  matters  set  out  in  the  petition 
of  the  plaintiffs  Delow;  and,  upon  the  Issues 
Joined  between  the  parties,  the  case  was  tried 
before  the  court  with  a  jury,  and  resulted  in 
a  general  Terdlct  for  the  plaintiffs  below. 
The  Jury  also  made  and  returned  special  find- 
ings of  fact,  and  upon  the  general  verdict  of 
the  Jury  the  court  rendered  Judgment  for  the 
plaintiffs  below,  and  the  case  comes  here  for 
review. 

The  errors  complained  of  by  plaintiff  in  er^ 
ror  consist  principally  of  the  objections  and 
exceptions  taken  to  the  Introduction  of  evi- 
dence on  the  trial  of  the  case.  Under  the 
Issues  in  this  case,  it  was  necessary  for  the 
plaintiffs  below  to  prove  that  they  had  a 
valid  claim  against  Darling  Bros.;  that  It  was 
due;  that  Darling  Bros,  had  property  within 
Jurisdiction  of  the  United  States  court  at 
Muskogee  liable  to  pay  their  claim,  and  that 
it  was  subject  to  attachment;  that  such  facts 
existed  as  rendered  them  subject  to  have  an 
attachment  Issued  under  the  laws  in  force  In 
the  Jurisdiction  where  they  were  located;  that 
the  telegram  was  sent  over  the  Western  Un- 
ion Telegraph  Company's  lines;  that  it  was 
not  delivered  at  Wichita  within  a  reasonable 
time  after  It  was  sent;  that,  by  reason  of  the 
failure  to  deliver  the  message  within  a  rea- 
sonable time  after  It  was  received,  the  whole- 
sale firm  was  deprived  of  the  benefit  which 
the  law  entitled  them  to  by  way  of  attach- 
ment against  the  property  of  Darling  Bros. 
And  these  facts  were  material  to  support  the 
claim  of  the  wholesale  company,  and  they 
should  have  been  established  by  competent 
evidence.  The  plaintiffs  below,  on  the  trial 
of  the  case,  sought  to  prove  many  of  the  es- 
sential facts  necessary  to  support  their  case 
by  what  Darling  Bros,  said,  at  different  times 
and  places;  about  their  stock  of  goods  and 
the  value  thereof,  and  what  the  plaintiffs 
and  their  attorneys  learned  from  a  bank  at 
Oklahoma  City,  and  what  Hney  had  told 
them;  also,  conversation  between  members  of 
the  wholesale  firm  and  their  attorneys  and 
letters  written  by  them  to  Darling  Bros.,  and 
the  letters  of  Darling  Bros.,  written  to  the 
wholesale  house;  also,  conversation  between 
lHalntiffs  below  and  their  attorney  with  one 
of  Darling  Bros.,  at  Wichita,  after  the  effort 
to  collect  the  debt  in  the  court  at  Muskogee 
bad  been  commenced.  This  evidence  was  all 
incompetent,  and  it  was  material;  and  with- 
out it  the  defendant  In  error  could  not  have 
recovered.  The  principal  witness  on  the  trial 
was  Getto,  one  of  the  members  of  the  whole- 
sale firm,  and  his  testimony  was  principally 
made  up  of  conversation  between  himself  and 


Darling  Bros.,  and  correapondence  between 
them,  And  statements  by  them  as  to  their 
stock  of  goods,  their  value,  the  taking  of  in- 
ventories thereof,  and  as  to  the  dedsiou  that 
he  and  one  of  the  firm's  attorneys  came  to  as 
to  what  they  must  do  to  collect  the  debt  from 
Darling  Bros.  All  of  these  statements  were 
allowed  to  be  given  In  evidence  to  the  Jury, 
over  the  objection  of  the  defendant  below, 
and  the  Jury  were  required  to  give  it  full 
consideration  as  a  part  of  the  facts  In  the 
case,  and  It  was  evidently  considered  by  them 
in  arriving  at  their  verdict  For  the  errors 
In  admitting  mcompetent  testimony,  the  Judg- 
ment of  the  court  of  common  pleas  is  re- 
versed, and  the  case  remanded  to  the  district 
court  of  Sedgwick  county,  with  instructloiw 
to  set  aside  the  verdict,  and  grant  a  new  trial 
herdn.    All  the  Judges  concurring. 


GEORGE  V.  STATB. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     Feb.  6,  1896.) 
Ckimii^al  La.w — RBOoainzAiicE — Validitt. 

1.  When  a  prisoner  is  legally  in  cnstody,  diar- 
ged  ^-Ith  a  pablic  offense,  and  the  justice  of  the 
peace  has  ordered  that  be  be  released  from  snch 
custody  apon  fuTnishinx  a  sufficient  recognizance. 
In  the  sum  of  $300,  for  nis  appearance  at  the  next 
term  of  the  district  court,  and  such  a  recognizance 
is  furnished,  and  Is  approved  by  the  sheriff,  and 
the  prisoner  is  discharged  from  custody,  and  given 
hia  liberty,  by  reason  of  giving  audi  recogni- 
Eance,  luld  that,  upon  a  forfeiture  of  such  recog- 
nizance, a  recovery  thereon  cannot  be  defeated  lie- 
cause  the  justice  of  the  peace  neglected  to  in- 
dorse upon  the  order  of  oommitment  the  amoant 
of  bail  required. 

2.  If  a  blank  in  an  order  of  commitment, 
which  is  left  for  the  Insertion  of  the  name  of  the 
county  containing  the  jail,  is  left  vacant  by  tlie 
justice  of  the  peace,  this  Is  no  ground  for  defeat- 
ing a  recovery  upon  a  recognizance  to  procure  tiie 
release  of  the  prisoner  from  the  jail  in  which  tbe 
justice  orders  him  confined. 

(Syllabus  by  tht  Court.) 

Error  from  district  court,  Sumner  county. 

Action  by  the  state  against  Wllllani 
George.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

W.  W.  Schlnn,  for  plaintiff  in  error.  F. 
B.  Daues,  Atty.  Gen.,  and  H.  L.  Woods,  Co. 
Atty.,  for  the  State. 

DENNISON,  J.  This  is  an  action  brouglit 
in  the  district  court  of  Sumner  county,  Kan., 
by  the  state  of  Kansas,  as  plaintiff,  against 
William  George,  as  defendant,  to  recover 
the  amoant  due  upon  s  forfeited  recog- 
nizance which  had  been  executed  by  said 
William  George  aa  surety.  The  record  In 
this  case  shows  that  one  Charles  George 
had  been  arrested  on  a  charge  of  grand  lar- 
ceny, and  a  preliminary  examination  had 
been  held  before  one  W.  B.  Coz,  a  Justice 
of  the  peace.  Said  Justice  found  that  a 
felony,  to  wit.  the  crime  of  grand  lareeny, 
had  been  committed,  and  that  there  wsi 
probable    cause    for    believing    that    said 
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CSiatlea  6«orge  was  gnllty  of  said  crime, 
and  that  said  Geor^  shonld  be  held  to 
bail,  in  the  sum  of  $300,  for  his  appearance 
at  the  next  term  of  the  district  court  of 
Sumner  county,  Kan,  for  trial  for  said 
crime,  and  In  default  of  ball  should  be  com- 
mitted to  the  common  jail  of  said  county 
until  he  was  discharged  by  due  course  of 
law.  Failing  to  give  the  ball  required,  be 
was  committed  to  the  county  jalL  After- 
wards William  George  entered  Into  the  fol- 
lowing recognizance: 

"The  State  of  Kansaa,  Plaintiff,  vs.  J.  J. 
Wllaon  and  Charles  George,  Defendants. 
Before  W.  E.  Cox,  a  Justice  of  the  Peace  of 
the  City  of  Wellington,  in  Sumner  County, 
Kansas.  State  of  Kansas,  Sumner  County— 
SB.:  Whereas,  it  appears  that  the  offense  of 
grand  larceny  has  been  committed,  and 
there  la  probable  cause  to  believe  that  the 
defendants,  Charles  George  and  J.  J.  .Wilson, 
are  guilty  of  its  commission:  Now,  we,  the 
undersigned,  residents  of  said  county,  bind 
onrselres  to  the  state  of  Kansas,  In  the  sum 
of  three  hundred  dollars,  that  said  defend- 
ant Charles  George  shall  appear  before  the 
district  court  of  Sumner  county  on  the  first 
day  of  next  term  thereof,  to  answer  the 
complaint  In  said  cause  alleged  against 
him,  and  not  depart  the  same  without  leave. 
William  George. 

"Approved  by  me  this  2d  day  of  Novem- 
ber, 1889.  T.  M.  Adams,  Sheriff,  by  J.  P. 
Millard,  Undersheriff." 

Indorsed  as  follows: 

"Affldavlt  of  Sureties.  State  of  Kansas, 
Sumner  County— sa.:  We,  the  undersigned, 
sureties  on  the  within  undertaking,  do  sol- 
emnly swear  that  we  are  residents  of  said 
county  and  state,  and  that  we  are  each 
worth  three  hundred  dollars  over  and  above 
all  exemptions,  debts,  and  liabilities.  So 
help  us  God.  ^William  George. 

"Subscribed  and  sworn  to  before  me  this 
2d  day  of  November,  A.  D.  1889.  T.  M. 
Adams,  Sheriff,  by  J.  P.  Millard,  Under- 
sheriff." 

The  above  recognizance  being  approved 
and  accepted  by  the  sheriff  of  Sumner  coun- 
ty, Kan.,  the  said  defendant  Charles  George 
was  discharged  from  custody.  At  the  next 
term  of  the  district  court  of  said  Sumner 
county,  the  said  defendant  Charles  George 
failed  to  appear,  and,  being  In  default,  the 
above  recognizance  was  forfeited. 

To  the  petition  of  the  state  settliig  up  the 
above  state  of  fbcts,  the  defendant,  William 
George,  filed  the  following  answer  (omitting 
title): 

"The  defendant,  William  George,  for  an- 
swer to  the  plaintiff's  petition  herein,  de- 
nies that  he  ever  entered  into  an  obligation 
to  or  with  the  plaintiff,  and  he  denies  that 
he  executed  the  recognizance  and  written 
obligation  sued  on  to  the  plaintiff.  He  ad- 
mits that  he  signed  the  Instrument  of  writ- 
ing sued  on,  and  that  the  same  was  deliv- 
ered to  one  J.  P.  Millard;   that  one  T.  M. 


Adams  was  at  that  time  the  sheriff  of  said 
Sumner  county;  that  said  J.  P.  Millard  was 
acting,  or  pretending  to  act,  at  said  time, 
for  and  on  behalf  of  said  sheriff  as  under- 
sheriff.  He  further  admits  that  Charles 
George  had  been  committed  to  the  Jail  of 
said  county  for  want  of  bail,  and  avers  that 
such  commitment  was  by  a  warrant  issued 
by  W.  B.  Cox,  justice  of  the  peace,  and  dl- 
r^ted  to  any  constable  of  said  county,  and 
that,  at  the  time  of  said  signing,  said  war- 
rant of  commitment  had  been  executed,  and 
said  Charles  George  was  then  in  the  jail 
of  said  county,  and  in  the  custody  of  the 
keeper  thereof.  But  this  defendant  avers 
that  no  direction  or  authority  to  take  ball 
was  indorsed  on  or  contained  in  said  war- 
rant of  commitment,  and  that  it  did  not  ap- 
pear, either  in  or  upon  said  warrant  of  com- 
mitment, that-  said  Charles  George  was  to 
be  admitted  to  ball  in  the  sum  of  three 
hundred  dollars,  nor  in  any  specified  sum, 
nor  that  he  was  to  be  admitted  to  bail  at 
all;  that  neither  said  sheriff  nor  said  under- . 
sheriff  ever  had  any  authority,  by  virtue 
of  any  order  of  any  court,  or  Judge,  jus- 
tice of  the  peace,  or  any  other  officer,  nor 
from  any  other  source,  nor  in  any  way 
whatever,  to  take  any  ball  from  said  Charles 
George,  nor  for  his  appearance.  He  says 
that  said  instrument  was  not  given  in  pur- 
suance of  the  order  of  said  W.  £.  Cox,  Jus- 
tice of  the  peace,  and  that  the  order  alleged 
tn  plaintiff's  petition  to  have  been  made  by 
said  W.  B.  Cox  did  not  purport  nor  attempt 
to  give  to  said  sheriff,  nor  to  said  under- 
sheriff,  nor  to  any  constable,  nor  other  per- 
son, any  right,  power,  or  authority  to  take, 
approve,  or  accept  from  said  Charles  George, 
or  from  any  surety  for  him,  any  ball  or 
recognizance  whatever;  and  said  commit- 
ment so  Issued  by  said  W.  E.  Cox  did  not 
contain,  nor  have  Indorsed  thereon,  any  au- 
thority to  any  officer  or  person  to  take,  ac- 
cept, or  approve  any  ball  whatever:  that 
no  other  writ  of  any  kind  was  Issued  ia  said 
prosecution,  nor  any  order  respecting  the 
taking  of  bail  was  ever  made,  except  as 
above  stated,  and  that  the  act  of  John  P. 
Millard  in  attempting  to  take  and  approve 
said  bond  was  wholly  without  authority; 
that  no  other  officer  or  person  ever  took  or 
approved,  nor  accepted,  nor  attempted  to 
take,  approve,  or  accept,  said  written  instru- 
ment, except  said  John  P.  Millard,  and  that 
only  In  the  manner  and  form  as  aforesaid. 
And  defendant  further  avers  that  said  war- 
rant of-  commitment  did  not  contain  any 
command  for  taking  said  Charles  George  to 
the  jail  of  Sumner  county,  Kansas,  nor  to 
the  Jail  of  any  particular  or  specified  county. 
A  copy  of  said  warrant,  with  all  the  in- 
dorsements thereon,  is  filed  herewith,  mark- 
ed 'Exhibit  A.'  WllUam  George,  Defendant, 
oy  Reed  &  Nebeker." 

Exhibit  A: 

"The  State  of  Kansas,   Plaintiff,  vs.  J.  3. 
Wilson  and  Charles  George,  Defcodajits.   Be-, 
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fore  W.  E.  Cox.  a  Justice  of  the  Peace  of 
City  of  Wellington,  tn  Sumner  County,  Kan- 
sas. State  of  Kansas,  Sumner  County— SB.: 
The  State  of  Kansas  to  any  Constable  of  said 
County— Greeting:  Whereas,  It  appearing 
that  the  ofFense  of  grand  larceny  has  been 
committed,  and  there  is  probable  cause  to 
believe  that  the  defendants,  Charles  George 
and  J.  3.  Wilson,  are  guilty  of  the  commis- 
sion of  said  offense,-  and,  whereas,  no  suffi- 
cient bail  has  been  ofFered  in  said  defendants' 
behalf,  for  his  appearance  at  the  next  term 
of  the  district  court  of  said  county,  to  an- 
swer said  charge  alleged  against  him:  You 
are  therefore  commanded  to  take  and  com- 
mit the  said  defendant  to  the  jail  of  

coimty,  there  to  remain  until  he  shall  be  dis- 
charged by  law,  and  deliver  this  writ  to  the 
Jailer  thereof. 

"Witness  my  band  at  Welltngton,  In  said 
county,  this  26th  day  of  October,  1889.  W.  B. 
Cox,  Justice  of  the  Peace." 

To  the  above  answer  the  state  filed  a  general 
■  demurrer,  which  was  by  the  court  sustained. 
The  said  defendant,  William  George,  electing 
to  stand  upon  the  sufficiency  of  his  answer, 
refused  to  ffie  any  further  answer  In  the  case, 
and  judgment  was  rendered  against  him  for 
the  amount  due  upon  said  recognizance,  and 
he  brings  the  case  here  for  review. 

The  only  question  to  be  determined  by  us, 
then.  Is  the  sufficiency  of  the  answer.  The 
plaintiff  In  error  alleges  that  the  recognizance 
is  void,  because  It  was  taken  and  approved  by 
the  sheriff,  without  having  an  order  of  com- 
mitment from  the  justice  of  the  peace,  specify- 
ing that  Charles  George  should  be  confined 
In  the  jail  of  Sumner  county,  and  without 
having  Indorsed  on  said  order  of  commit- 
ment the  amount  of  recognizance  requii-ed  by 
said  justice.  The  defendant  In  error  con- 
tends thAt  all  the  requirements  of  paragraph 
5219  of  the  General  Statutes  of  1889  have 
been  strictly  and  fully  complied  with  In  this 
case.  Said  paragraph  reads  as  follows:  "No 
action  upon  a  recognizance  shall  be  defeated, 
nor  shall  judgment  thereon  be  arrested,  on 
account  of  any  defect  of  form,  omission  of 
recital,  condition  of  undertaking  therein,  neg- 
lect of  the  clerk  or  magistrate  to  note  or  re- 
cord the  default  of  any  principal  or  surety 
at  the  term  or  time  when  such  default  shall 
happen,  or  of  any  other  irregularity,  so  that 
It  be  made  to  appear  that  the  defendant  was 
legally  In  custody,  charged  with  a  public  of- 
fense, that  he  was  discharged  therefrom  by 
reason  of  the  giving  of  the  recognizance,  and 
that  It  can  be  ascertained,  from  the  recog- 
nizance, that  the  sureties  undertook  that  the 
defendant  should  appear  before  a  court  er 
magistrate  for  examination  or  trial  for  such 
offense."  The  answer  admits  that  the  de- 
fendant was  legally  in  custody  charged  with 
a  public  offense,  and  that  he  was  discharged 
therefrom  by  reason  of  the  giving  of  the  re- 
cognizance; and  there  can  be  no  question  but 
that  it  appears  from  the  recognizance  that 


the  surety  undertook  tbat  ttie  defendant 
should  appear  before  the  court  or  magistrate 
for  examination  oi  trial  for  such  offense 
Paragraph  5119,  Id.,  reads  as  follows:  "If 
the  defendant  Is  committed  to  jail,  the  mag- 
istrate shall  make  out  a  written  order  of 
commitment,  signed  by  him,  which  shall  be 
delivered  to  the  Jailer  by  the  officer  who  ex- 
ecutes the  order  of  commitment  He  shall 
Indorse  upon  the  orde  of  commitment  the 
sum  In  which  bail  is  required."  By  this  par- 
agraph the  Justice  is  required  to  indorse  up- 
on the  order  of  commitment  the  sum  in  which 
bail  Is  required.  He  did  not  do  so.  Can  the 
action  upon  this  recognizance  be  defeated  be- 
cause of  this  irregularity?  We  think  not. 
The  prisoner  was  legally  In  custody,  charged 
with  a  public  offense.  The  examinhig  mag- 
istrate bad  ordered  that  he  should  be  re- 
leased upon  furnishing  a  sufficient  recogni- 
zance. In  the  sum  of  $300,  for  his  appearance 
at  the  next  term  of  the  district  court  He 
furnished  the  recognizance,  and  he  was  dis- 
charged from  custody,  and  given  his  liberty 
by  reason  of  giving  such  recognizance.  When 
this  plaintiff  In  error  signed  the  recogrnlzanoe. 
he  knew  that  he  was  signing  the  recogni- 
zance to  procure  the  release  of  the  prisoner, 
and  that  he  was  giving  a  bond  to  be  held  la 
Ueu  of  the  prisoner.  He  knew  that  the 
recognizance  was  taken  for  such  purpose,  and 
that  It  procured  the  release  of  the  said  pris- 
oner. It  la  no  concern  of  his  whether  the 
recognizance  was  ever  approved  by  the  she^ 
iff,  or  by  the  Justice  of  the  peace,  or  any- 
body else.  The  sheriff  might  have  refused  to- 
approve  and  accept  the  recognizance  becaiwe 
of  the  failure  of  the  justice  of  the  peace  to 
indorse  on  the  commitment  the  amount  for 
which  the  recognizance  was  required;  but,  if 
he  does  accept  the  recognizance  in  lieu  of  the 
prisoner,  and  the  recognizance  Is  for  the 
correct  amount  and  proper  Ip  all  respects, 
and  the  prisoner  Is  released  by  reason  of  the 
execution  and  delivery  thereof,  an  action  up- 
on said  recognizance  cannot  be  defeated  bj 
the  brregularity  of  the  examining  magistrate 
In  not  indorsing  said  amount  upon  the  com- 
mitment 

The  omission  of  the  word  "Sumner,"  In  the 
blank  left  In  the  commitment  for  the  inser- 
tion of  the  name  of  the  county  containing 
the  Jail  to  which  the  pef-son  is  ordered  to  be 
committed,  is  immaterial  -in  this  case.  The 
commitment  was  addressed  to  any  constable 
of  Sumner  county,  and  commanded  him  to 

take  the  said  defendant  to  the  jaQ  of 

county,  and  the  prisoner  was  committed  to 
the  jail  to  which  be  was  ordered  to  be  com- 
mitted by  the  examining  magistrate.  If  the 
commitment  is  defective  in  that  particnlar, 
it  should  have  been  taken  advantage  of  before 
the  prisoner  was  released  upon  the  recogni- 
zance. Falling  In  this,  be  must  be  considered 
to  have  waived  that  Irregularity.  If  Irregu- 
larity it  was.  Tbe  judgment  of  the  district 
court  Is  affirmed.    All  the  judges  concurring. 
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UMBRICK  ▼.  BARRETT  et  aL> 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     Feb.  6,  1896.) 
Flkadino — Failcrx  to  Vebifi— Effkct— 
contbact. 

Whtre  the  petition  in  an  action  on  the  of- 
ficial bond  of  a  justice  of  the  peace  alleges  the 
collection  of  certain  moneys  by  the  principal  of 
such  bond  as  a  justice  of  the  peace,  and  the  answer 
to  such  petition  admits  the  execution  of  said  bond, 
and  alleges  that  the  moneys  so  collected  were  col- 
lected by  Tirtue  of  a  contract  made  and  entered 
into  between  the  plaintiff  in  the  action  and  the 
said  justice  of  tht  peace,  and  a  copy  of  said  con- 
tract is  made  part  of  the  answer,  which  contract 
shows  upon  its  face  that  it  was  a  written  agree- 
ment, and  also  that  it  was  illegal  and  void,  aa  be- 
ing Against  public  policy,  and  a  reply  is  filed,  con- 
sisting of  a  general  denial,  unverified,  hdd,  that 
the  execution  of  the  written  contract  was  properly 
alleged,  under  section  108  of  the  Code,  and  was 
not  put  in  issue  by  the  allegations  of  the  unveri- 
fied reply.  Beld,  further,  that  under  such  plead- 
ings the  legal  effect  of  the  instrument  set  forth 
in  the  answer  is  admitted,  and  that  a  judgment 
for  the  defendant  was  properly  rendered  upon 
the  pleadings. 
(Syllabus  ty  the  CAnrt.) 

Error  from  district  court,  8edg\7ick  county; 
G.  Reed,  Judge. 

Action  by  J.  F.  Limerick,  doing  business 
as  J.  F.  Limerick  &  Co.,  against  S.  L.  Bar- 
rett and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  brings  error.    AtUrmed. 

J.  V.  Daugherty,  for  plaintiff  in  error. 
Holmes  &  Haymaker,  for  defendants  In  er- 
ror. 

COLB,  J.  Plaintiff  in  error  brought  bis 
action  In  the  district  court  of  Sedgwick 
county  upon  the  official  bond  of  S.  L.  Bar- 
rett as  a  Justice  of  the  peace  of  said  county. 
In  his  petition  he  alleged  the  collection  of 
certain  moneys  by  Barrett  as  Justice  of  the 
peace,  a  demand  for  the  same,  and  refusal 
to  pay  over  said  moneys.  The  petition  also 
contained  a  copy  of  said  bond,  and  asked 
Judgment  against  the  principal  and  sureties 
for  the  amounts  alleged  to  have  been  recelv-' 
ed  and  retained  by  said  Justice  of  the  peace. 
Separate  answers  were  filed  by  the  principal 
and  sureties,  both  alleging  the  same  de- 
fenses, which  were:  First,  a  general  denial; 
and,  second,  that  the  moneys  collected  by 
Barrett  were  received  by  him  under  and  by 
virtue  of  a  certain  contract  made  and  enter- 
ed into  between  the  plaintiff  in  error  and 
said  Barrett,  a  copy  of  which  said  contract 
is  attached  to  each  of  said  answers,  and 
made  a  part  thereof.  A  reply  was  filed,  con- 
sisting of  a  general  denial,  unverified,  and, 
the  action  coming  on  for  trial,  a  motion  was 
filed  by  the  defendants  below  for  Judgment 
upon  the  pleadings,  which  motion  was  sus- 
tained by  the  court,  and  Judgment  entered  In 
favor  of  defendants  in  error  and  against  plain- 
tiff In  error  for  costs,  from  which  judgment 
plaintiff  in  error  brings  the  case  here  for  re- 
view. 

Two  questions  are  presented  for  our  con- 
sideration.   Plaintiff   in   error    claims   first 

1  Rehearing  pending. 


that  the  ocmtract  set  forth  In  tbe  answer 
was  not  so  pleaded  as  to  require  a  verified 
denial  under  section  108  of  the  Code.  This 
position  is  not  well  taken.  l<}ach  of  the 
answers  alleges  that  the  contract  referred  to 
was  made  and  entered  Into  between  .the 
plaintiff  and  said  Barrett,  and  makes  a  copy 
of  the  contract  a  part  thereof.  The  contract 
shows  upon  its  face  that  it  was. a  written 
agreement  It  appears  to  us  that  to  say, 
where  the  allegation  Is  that  a  contract  was 
executed,  such  allegation  Is  sutUcient,  but 
that  where  it  alleges  that  it  was  made  and 
entered  into  such  allegation  is  insutUcleut, 
would  be  to  create  a  distinction  without  a 
difference.  If  persons  make  and  enter  into 
a  written  contract,  they  execute  it,  for  thac 
is  the  only  manner  in  which  a  written  con- 
tract can  be  made  and  entered  into. 

Plaintiff  in  error  further  contends  that, 
admitting  the  contract  was  so  pleaded  as  to 
require  a  verified  denial,  still  that  the  court 
erred  iu  sustaining  the  motion  for  Judgment 
upon  the  pleadings,  for  the  reason,  as  he 
claims,  that  as  the  answer  alleged  that  the 
moneys  collected  by  Barrett  were  received 
by  him  under  such  written  contract,  and 
the  reply  consisted  of  a  general  denial,  such 
reply  put  in  issue  tbe  allegation  of  tbe  man-* ' 
ner  in  which  said  moneys  were  collected. 
To  ascertain  whether  the  trial  court  was  cor- 
rect in  its  ruling,  we  must  consider  the 
pleadings  as  a  whole  as  presented  by  the 
record.  The  petition  alleges  that  tbe  de- 
fendant Barrett  was  a  Justice  of  the  peace, 
and  that  he  collected  the  moneys  in  question 
as  such  justice  of  the  peace.  It  also  sets  up 
a  copy  of  his  official  bond.  Tbe  answers, 
being  unverified,  admit  that  Barrett  was  a 
Justice  of  the  peace,  and  then  allege  that  he 
entered  into  a  certain  contract  with  plaintiff 
In  error,  and  received  the  moneys  In  ques- 
tion under  such  contract  The  contract  is 
set  forth  in  full,  and  shows  plainly  upon  its 
face  that  it  was  void  as  against  public  pol- 
icy, for  It  attempts  to  make  the  Justice  of 
the  peace  the  agent  of  plaintiff  in  error  in 
certain  actions  which  he,  the  said  Justice  of 
the  peace,  was  to  bring  before  himself;  and 
as  a  consideration  moving  from  plaintiff  In 
error  all  business  of  said  plaintiff  in  error 
in  that  company  was  to  be  given  to  said 
Justice  of  the  peace.  It  being  settled  that 
the  contract  was  properly  pleaded,  an  un- 
verified reply  admitted  not  only  its  execu- 
tion, but  the  legal  effect  of  such  Instrument 
The  record  discloses  that  the  moneys  for 
which  suit  was  brought  were  all  alleged  to 
have  been  collected  by  Barrett  after  the  ex- 
ecution of  the  contract  In  question.  The  only 
logical  deduction  from  these  pleadings  is 
that  Barrett  collected  certain  moneys  as  jus- 
tice of  the  peace  under  the  contract  set 
forth  in  the  answer,  that  being  admitted  to 
be  a  subsisting  contract  at  the  time  said 
moneys  were  alleged  to  have  been  collect- 
ed, and  the  only  one  shown  by  any  of  the 
pleadings.   The  legal  effect  of  the  contract 
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being  admitted.  It  follows  that  e^ery  trans- 
action tbereunfler  was  tainted  with  fraud. 
This  position,  we  are  satisfied,  Is  supported 
by  the  decisions  In  Keed  t.  Arnold,  10  Kan. 
104;  Walker  v.  Fleming,  37  Kan.  171,  14 
Pae.  470;  Rogers  ▼.  Coates,  38  Kan.  2S2, 
1«  Pac.  4«3.  In  Walker  v.  Fleming  the  pe- 
tition alleged  the  assessment  and  levy  of 
taxes  on  certain  premises,  and  the  execution 
and  delivery  of  tax-sale  certUlcates.  The  an- 
swer was  unverllled.  In  that  case  the  court 
held  that  the  defendant's  denial,  not  being 
Terlfied,  admitted  not  only  the  execution  of 
the  tax-sale  certificates,  the  indorsement 
thereon,  the  assignment  of  the  same,  and 
the  execution  of  the  tax  deed,  but,  the  execn- 
tlon  and  authority  being  admitted,  that  the 
legal  effect  would  be  a  regnlar  assessment, 
levy,  and  sale.  In  Rogers  y.  Coates  the  peti- 
tion contained  an  allegation  that  the  plain- 
tiff was  the  duly  qualified  and  acting  as- 
signee of  a  bank  In  the  state  of  Missouri, 
and  snch  averment  was  not  denied  under 
oath,  and  In  that  case  the  court  held  as  fol- 
lows: "We  bellsTe  that  averment  to  mean 
that  ell  necessary  steps  have  been  taken  by 
plaintiff  under  the  laws  of  Kansas  to  author- 
ize him  In  a  court  of  Kansas  to  bring  his  ac- 
tion as  an  assignee  of  the  Mastln  Bank  of 
Kansas  City,  Mo."  We  are  of  the  opinion 
that  the  court  committed  no  error  In  sustain- 
ing a  motion  for  judgment  upon  the  plead- 
ings In  this  case,  and  the  judgment  of  the 
district  court  Is  therefore  ai&rmed.  All  the 
Justices  concurring. 


ST.  LOUIS  ASF.  RY.  CO.  r.  HOOVBR  et  aL 

(Oonrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, 0.  D.     Feb.  e,  1896.) 

RuLBOAD  Companies— ACTioir  won  Firs— Msasubb 
or  Djlmaoss— Attornsi'b  Fkes— Nboli- 

OESCB— InbTRL'CTIONS. 

1.  While  the  law  makes  It  the  daty  of  a  rail- 
way company.  It  the  operation  of  its  road,  to  pro- 
vide suitable  and  safe  engines,  and  furnish  them 
with  the  most  approved  appliances  known  to 
science  to  prevent  the  escape  of  fire,  and  to  see 
thnt  they  are  kept  in  good  repair,  and  to  employ 
compcteot  and  skillful  engineers  and  firemen  to 
operate,  and  to  operate  them  carefully  to  avoid  in- 
jury to  property  of  persons  living  along  or  near 
the  line  of  its  road,  and  to  take  care  of  its  road, 
and  be  careful  in  the  management  of  its  trains 
and  right  of  way,  the  law  does  not  make  the  rail- 
way company  the  insurer  of  all  property  along  its 
line  of  road.  It  only  requires  of  it  the  exer- 
cise of  such  care  and  caution  in  providing  ma- 
chinery, the  employment  of  agents  in  the  opera- 
tion of  its  road,  and  caring  for  its  right  of  way, 
as  an  ordinarily  prudent  person  would  exercise 
under  all  the  surrouDdiog  circumstances  if  all 
the  property  to  be  affected  thereby  belonged  to 
himself. 

2.  In  all  actions  for  the  recovery  of  damages 
occasioned  by  fire  set  out  in  the  operation  of  a 
railroad,  if  the  party  recovers  against  the  com- 
pany he  is  entitled  to  a  reasonable  attorney's  fee 
for  tlie  prosecution  of  his  action. 

3.  Where  the  court  has  given  the  jnry,  in  his 
general  instructions,  the  law  correctly  on  any 
given  proposition,  it  Is  not  error  to  refuse  to  fur- 
ther instruct  on  the  same  proposition  in  different 
lan^age,  as  requested  by  the  party. 

4.  The  burning  and  destruction  of  an  orchard 


by  fire  conunnnlcated  to  the  premises  by  s  rail- 
way coatpany.  In  the  operation  of  Its  road,  is  an 
injury  to  the  real  estate  itself;  and  the  true  meas- 
ure of  damages  for  such  injury  is  the  different 
in  the  market  value  of  the  land  immediately  be- 
fore and  after  the  injury.  Railway  Co.  t. 
Haynes,  42  Pac  259,  1  Kan.  App.  583,  followed. 

5.  A  railway  company,  in  the  operation  of  its 
railway,  with  locomotive  engines  propelled  by 
steam,  generated  by  fire,  and  drawing  its  trains 
over  its  road  in  the  usual  and  ordinary  manner,  is 
not  liable  for  damages  done  by  mere  unavoidable 
accidental  escape  of  fire  from  its  engines. 

6.  Where  special  findings  of  fact,  by  the  jury, 
are  inconsistent  with  the  general  verdict,  and  the 
special  findings  are  inconsistent  with  each  other, 
they  sboold  be  set  aside  and  a  new  trial  award- 
ed. 

(Syllabus  by  the  Coirt.) 

Error  from  district  court,  Bntler  cooBty; 
C.  A.  Leland,  Judge. 

Action  by  Anna  Hoover  and  others  against 
the  St.  Louis  ft  San  Francisco  Railway  Com- 
I>any.  From  a  judgment  for  plaintiff^  de- 
fendant brings  error.     Reversed. 

A.  A.  Hurd  and  Stambaugh  &  Hiud,  for 
plaintiff  in  error.  O.  P.  Alkman  and  Thom- 
as J.  Brooks,  for  defendants  In  error. 

JOHNSON,  P.  J.  0.  B.  Hoover  was  the 
owner  of  a  quarter  section  of  land  In  Uttle 
Walnut  township,  Butler  county,  Kan.  He 
and  Us  family  were  occupying  this  land  ss 
their  homestead.  In  1889  he  died,  leaving 
surviving  him  Anna  Hoover,  his  widow,  and 
five  minor  children.  The  family  continued  to 
reside  on  the  quarter  section  of  land  as  their 
homestead.  Tbere  were  situated  upon  this 
quarter  section  of  land  an  orchard  of  about 
two  acres,  consisting  of  apple  trees,  peach 
trees,  cherry  trees,  plum  trees,  grape  vines, 
blackberry  and  gooseberry  bushes.  There 
were  also  some  forest  trees,  consisting  of  Cot- 
tonwood, Lombardy  poplin,  and  walnut.  The 
line  of  the  St  Louis  &  San  Francisco  Rail- 
way was  located  about  one-half  mile  from 
this  farm.  In  March,  1890,  a  fire  was  set  ont 
by  one  of  the  passenger  trains  passing  over 
the  St.  Louis  &  San  Francisco  Railway,  and  it 
spread  and  ran  over  a  vacant  quarter  section 
of  prairie  land,  end  was  then  communicated 
to  the  premises  of  the  Hoovers,  and  ran 
through  their  orchard,  and  burned  and  injur- 
ed the  trees  In  the  orchard,  and  also  burned 
and  injured  the  forest  trees  on  said  premlsea 
On  the  31st  day  of  April,  1891,  Mrs.  Hoover, 
for  herself  and  as  next  friend  of  her  minor 
children,  commenced  a  suit  in  the  district 
court  of  BuUer  county  against  the  St.  Louis 
&  San  Francisco  Railway  Company,  to  re- 
cover damages  on  account  of  the  injury  to  the 
orchard  and  forest  trees  on  said  farm.  The 
petition  of  the  plaintiffs  below  alleges: 
"That  on  the  24th  day  of  March,  1890.  the 
said  defendant,  while  running  one  of  its 
trains.  In  the  daytime,  on  Its  said  road  in 
said  Butier  county,  Kansas,  to  wit,  the  east- 
bound  11  o'clock  passenger  train,  managed  Its 
train  carelessly  and  negligently,  and  failed 
to  provide  suitable  means  to  prevent  the  es- 
cape of  flre  from  the  engine  that  was  run- 
ning the  said  train,  and  alap-pennltted  dead 
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and  dry  grass  and  other  combustible  mate- 
rial to  remain  on  the  right  of  way  of  said  de- 
fendant, near  the  track  of  the  road  of  said 
def  endaint,  so  that,  by  reason  of  its  careless- 
ness and  negligence  aforesaid,  fire  escaped 
from  the  engine  of  said  defendant's  company, 
and  set  fire  to  the  dry  grass  and  other  mate- 
rial on  the  right  of  way,  and  by  reason  of  a 
continuous  body  of  dry  grass  and  other  ma- 
terial, and  without  any  fault  of  the  plaintiffs 
herein,  and  then  and  there  Injured,  burned, 
and  destroyed  the  following  property,  to  wit, 
growing  upon  said  real  estate,  to  wit:  100 
apple  trees,  10  years  old,  and  of  the  value  of 
11,000;  314  peach  trees,  from  5  to  10  yean 
old,  and  of  the  value  of  $445;  8  plum  trees, 
10  years  old,  and  of  the  value  of  $16;  16 
cherry  trees,  10  years  old,  and  of  the  value 
of  $50;  2  crab  trees,  10  years  old,  and  of  the 
value  of  $6;  8  apricot  trees,  10  years  old,  and 
of  the  value  of  $6;  about  250  forest  trees, 
consisting  of  cottonwood,  Lombardy  poplar, 
and  of  the  value  of  $50;  33  walnut  trees,  of  the 
value  of  $16.50;  5  rods  of  grape  vines,  of  the 
value  of  $2;  a  patch  of  blackberry  and  rasp- 
berry vines,  about  2  rods  wide  and  5  rods 
long,  of  the  value  of  $3;  double  row  of  goose- 
berries, 6  rods  long,  of  the  value  of  $4, — be- 
longing to  the  said  plalntlfTs,  and  of  the  ag- 
gregate value  of  $1,598.50.  That  the  sum  of 
$400  Is  a  fair  and  reasonable  attorney's  fee 
for  prosecuting  this  action."  The  railway 
company,  in  Its  answer,  denies  each  and  ev- 
ery allegation  contained  in  the  petition,  and, 
for  an  afSrmative  defense,  alleges  negligence 
on  the  part  of  the  plaintiffs  below  contributing 
directly  to  the  injuries  complained  of  in  their 
petition.  The  case  was  tried  before  the  court, 
with  a  Jury,  and  a  verdict  was  returned  In 
favor  of  the  plaintiffs  below;  and  the  Jury 
also  made  special  findings  of  fact  In  response 
to  questions  submitted  to  them  by  the  court. 
Judgment  was  rendered  on  the  general  ver- 
dict of  the  Jury  In  favor  of  the  plaintiffs  be- 
low, and  plaintiff  In  error  excepted,  made 
case,  and  filed  its  petition  in  error,  with  the 
case  attached,  in  the  supreme  court,  which 
was  afterwards,  by  order  of  the  supreme 
court,  duly  certified  to  this  court  for  review. 

The  plaintiff  in  error.  In  its  brief,  complains 
of  three  separate  causes  or  grounds  as  error, 
for  which  it  asks  this  court  to  reverse  the 
Judgment  of  the  district  court,  which  are  as 
follows:  "First  The  court  erred  in  instruc- 
tions given  to  the  Jury.  Second.  That  the 
court  erred  In  refusing  to  Instruct  the  jury  as 
requested  by  the  plaintiff  in  error.  Third. 
The  court  erred  in  overruling  the  motion  of 
plaintiff  in  error  for  a  new  trial,  and  in  giv- 
ing Judgment  for  the  defendant  In  error." 
We  will  consider  the  several  assignments  of 
error  In  the  order  complained  of  in  the  brief 
(rf  plaintiff  in  error. 

The  first  instruction  claimed  to  be  erro- 
neous Is  No.  4,  as  follows.  "(4)  A  railroad 
company  is  chartered  to  use  engines  and 
cars  to  carry  passengers  and  freight  at  great 
rate  of  speed,  and  In  large  quantities,  and  is 


authorized  to  use  extraordinary  means  and 
powers  to  accomplish  these  purposes,  but, 
while  so  using  them,  it  Is  the  duty  of  the 
company  to  so  construct  its  machinery,  and 
so  conduct  its  road,  and  care  for  its  right  of 
way,  as  not  to  damage  the  property  of  the 
people  livlog  along  the  line  of  its  right  of 
way."  It  is  claimed  that  this  instruction 
is  so  framed,  and  its  language  is  such,  tliat 
it  gives  the  Jury  to  understand  that  the  rail- 
way company  Insures  the  owner  of  prop- 
erty along  the  railway  against  loss  or  dam- 
age resulting  from  fires  caused  by  the  oper- 
ation of  its  trains.  While  the  law  makes  it 
the  duty  of  a  railway  company.  In  the  opera- 
tion of  its  road,  to  provide  suitable  and  safe 
engines,  and  furnish  them  with  the  most  ap- 
proved appliances  known  to  science  to  pre- 
vent th^  escape  of  fire,  and  to  see  that  they 
are  kept  in  good  repair,  and  to  employ  com- 
petent and  skillful  engineers  and  firemen  to 
operate  them,  and  to  operate  them  carefully, 
to  avoid  Injury  to  property  of  persons  liv- 
ing along  or  near  ^he  line  of  Its  road,  and 
to  take  care  of  Its  road,  and  be  careful  in  the 
management  of  its  trains  and  right  of  way, 
the  law  does  not  moke  the  railway  company 
the  insurer  of  all  property  along  its  line  of 
road.  It  only  requires  of  It  the  exercise 
of  such  care  and  caution  In  providing  ma- 
chinery, the  employment  of  agents  in  the 
operation  of  its  road,  and  caring  for  its  right 
of  way,  OS  an  ordinarily  prudent  person  would 
exercise  under  all  the  surrounding  circum- 
stances if  all  the  property  to  be  affected 
thereby  belonged  to  himself.  Scientific  ma- 
chinists, in  their  inventions  for  the  construc- 
tion of  engines  and  the  mechanical  applian- 
ces attached  thereto  to  prevent  the  escape 
of  fire,  have  never  yet  been  so  far  successfi^l 
in  their  discoveries  as  to  make  them  abso- 
lutely safe  as  against  the  escape  of  fire;  and 
where  the  railroad  company  provides  the 
best  make  of  engines  in  use  on  the  railways 
of  the  country,  and  provides  them  with  the 
most  approved  appliances  known  to  science 
to  prevent  the  escape  of  fire,  and  employs 
skillful  engineers  and  firemen,  and  if  fire 
escapes  therefrom  accidentally,  and  destroys 
the  property  of  persons  living  along  the  line 
of  the  railway,  it  is  a  mere  misfortune,  for 
which  the  railway  company  cannot  be  held 
liable.  While  we  do  not  think  tiiat  the  court 
intended  in  this  instruction  to  convey  to  the 
minds  of  the  jury  that  the  railway  company 
was  bound  to  so  construct  its  engines  and 
machinery  and  manage  its  road  so  that  dam- 
ages could  not  possibly  occur  to  the  prop- 
erty of  the  people  along  its  line  of  road,  yet 
we  think  the  language  employed  in  this  In- 
struction was  too  broad,  and  was  calculated 
to  mislead  thfe  Jury. 

The  plaintiff  in  error  also  claims  that  the 
court  erred  in  giving  the  Jury  instruction  No. 
6:  "(6)  If  you  find  from  the  evidence  that 
the  plaintiffs  are  entitled  to  recover  In  this 
action,  your  verdict  should  be  for  a  reasona- 
ble and  fair  compensation  for  the  actual  inr 
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Jury  sustained,  with  Interest  at  seven  per  cent. 
from  the  date  of  Injury;  also  a  reasonable  at- 
torney's fee  for  prosecuting  this  action."  It 
Is  claimed  that  this  tnstructlonwas  erroneous, 
as  It  was  too  broad,  and  authorized  the  jury 
to  take  Into  consideration  attorney's  fees  that 
might  be  necessary  In  the  prosecution  of  this 
case  in  the  supreme  or  other  courts  before 
which  it  might  be  carried.  We  do  not  think 
that  this  instruction  is  open  to  the  criticism 
placed  on  It  by  counsel  for  plaintiff  In  error. 
Section  2,  c.  155,  Laws  1885,  reads:  "In  all 
actions  commenced  under  this  act,  if  the 
plaintiff  shall  recover,  there  shall  be  allowed 
him  by  the  court  a  reasonable  attorney's  fee, 
which  shall  become  a  part  of  the  judgment" 
The  attorney's  fees  provided  for  are  to  be 
determined  in  the  trial  of  the  case  which 
results  in  a  judgment  against  the'  railway 
company.  We  do  not  think  the  Instruction 
of  the  conrt  can  be  construed  to  mean  any 
more  than  the  attorney's  fee  authorized  by 
law.  The  court,  after  saying  to  the  jury.  If 
they  find  for  the  plaintiffs,  what  they  shall 
allow  them  as  damages  by  way  of  compen- 
sation, then  said  they  should  allow  also  a 
reasonable  attorney's  fee  for  the  prosecution 
of  this  action.  The  instruction  cannot  be 
construed  to  mean  any  other  prosecution  of 
the  action  than  the  action  that  was  then  on 
trial,  and  for  services  leading  up  to  that  trial. 

It  is  insisted  that  the  court  erred  in  re- 
fusing to  give  Instruction  No.  1,  asked  on 
behalf  of  the  defendant  below,  as  follows: 
"(1)  The  defendant  is  not  liable  to  the  plain- 
tiffs if  the  fire  that  damaged  the  plaintiffs' 
property  was  of  accidental  origin."  This  In- 
struction contains  the  law  correctly,  and  It 
was  refused  by  the  court;  but  was  it  an  er- 
ror to  refuse  to  give  this  instruction  to  the 
Jury  under  the  evidence  in  this  case?  It 
has  been  repeatedly  decided  by  the  supreme 
court  of  this  state,  as  well  as  the  highest  ju- 
dicial trlbtmals  of  other  states,  that  railway 
companies  are  not  insurers  against  fire,  but 
are  liable  only  for  negligence;  and,  if  they 
are  guilty  of  no  negligence^  then  no  action 
can  be  sustained  against  them  for  accidental 
fires  caused  by  the  escape  of  fire  from  the 
engines.  The  statute  of  this  state  has  made 
the  fact  that  damages  occasioned  by  Are  re- 
sulting from  the  operation  of  a  railroad  prima 
facie  evidence  of  negligence.  The  evidence 
In  this  case  discloses  that  the  fire  was  caused 
In  the  operation  of  the  railway,  and  was 
therefore  evidence  of  negligence.  There  was 
no  evidence  whatever  introduced  or  had  on 
the  trial  of  the  case  as  to  how  the  fire  did 
escape,  or  as  to  whether  the  engine  was  In 
good  condition  and  safe,  or  whether  it  was 
equipped  with  necessary  mechanical  appli- 
ances to  prevent  the  escape  of  fire.  There 
was  no  evidence  whatever  that  would  author- 
ize or  require  this  instruction  to  be  given. 

Plaintiff  In  error  claims  that  the  court 
erred  in  refusing  to  instruct  the  Jury  as 
requested  in  instructions  Nos.  3  and  4,  which 
are  as  follows:   "(3)  The  measure  of  damages 


In  this  case  is  the , difference  In  the  market 
value  of  the  proi>erty  described  In  plaintUTi 
petition  Just  prior  to  the  fire  and  Just  after- 
wards. (4)  The  property  the  plaintiffs  claim 
was  Injured  by  the  fire  was  a  part  of  the 
realty,— that  is,  part  of  the  southwest  quarter 
of  section  No.  24,  In  township  No.  27  south, 
of  range  No.  6  east;  and,  if  you  find  for 
the  plaintiffs,  the  rule  of  damages  is  the  dif- 
ference in  the  market  value  with  all  the 
Improvements  thereon  Jast  prior  to  the  fire 
and  the  market  value  of  the  land  with  Its 
Improvements  just  after  the  fire."  The  court. 
In  the  general  instructions  to  the  jury,  did 
not  give  any  direction  to  them  aa  to  the 
elements  that  are  to  be  taken  into  con- 
sideration as  to  the  measure  of  damages. 
The  plaintiffs  below  based  their  action  en- 
tirely on  the  injury  to  the  real  estate,  and 
It  was  error  for  the  conrt  to  refuse  to  in- 
struct the  jury  as  requested  In  these  two 
paragraphs.  In  the  case  of  Railway  Co.  T. 
Haynes,  1  Kan.  App.  588,  42  Pac.  259,  this 
court  held  "that  the  burning  and  Injury  to 
the  orchard  was  an  Injury  to  the  real  estate 
of  the  party,  and  the  rule  of  damages  In  such 
case  is  the  damages  done  to  the  farm  itself. 
•  •  •  Where  the  injury  is  to  the  real  es- 
tate Itself,  the  damages  are  to  be  measured 
by  the  difference  in  the  market  value  of  the 
land  Immediately  before  and  after  the  in- 
jury." 

It  Is  urged  that  the  conrt  erred  In  refusios 
to  instruct  the  Jury  as  requested  in  relation 
to  the  question  of  contributory  negligence. 
While  the  Instructions  presented  by  the  de- 
fendant below  and  refused  by  the  court  were 
substantially  correct  in  principle,  the  court 
gave  the  jury  the  law  on  the  question  of 
contributory  negligence  correctly,  as  fully 
as  the  evidence  In  this  case  required  it,  af 
follows:  "(5)  You  are  also  Instructed  that 
persons  living  near  a  railroad  track  must 
know  that  fire  may  escape  from  engines  and 
trains  of  the  railroad  company,  and  they 
must  take  precautions  to  protect  their  prop- 
erty from  fire  as  a  prudent  man  would  take 
under  such  circumstances,  and  a  failure  to 
take  such  reasonable  precautions  as  a  pru- 
dent man  would  take  would  be  contributory 
negligence  on  their  part  Therefore,  In  this 
case,  if  you  find  under  the  evidence  that  the 
railway  company  was  guilty  of  negligence 
originally,  in  setting  out  the  fire,  yet,  if  you 
should  also  find  from  the  evidence  that  pVUn- 
tlffs  were  guilty  of  contributory  negligence 
In  not  taking  reasonable  precautions  to  avoid 
the  spread  of  the  fire  upon  their  premises, 
then  you  should  find  for  the  defendant" 

The  final  error  complained  of  by  plaintiff 
In  error  Is  that  the  special  findings  of  fact 
are  inconsistent  with  the  general  verdict, 
and  that  the  fifth  and  sixth  findings  are  in- 
consistent with  each  other,  and  for  these 
reasons  the  verdict  should  have  been  set 
aside,  and  a  new  trial  awarded.  Our  atten- 
tion is  directed  specifically  to  the  following 
special  findings  of  the  Jni;:    "®  Had  not 
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the  defendant's  company  burned  tbe  grass 
off  of  Its  right  of  way  In  September,  prior 
to  the  time  of  the  alleged  flre?  A.  Yes. 
<3)  Where  did  said  alleged  flre  start?  A. 
Near  the  right  of  way  of  defendant's.  (4) 
Bid  not  said  flre  start  at  a  point  oft  of  tbe 
defendant's  right  of  way?  A.  It  did.  (5) 
Was  not  said  flre  set  out  by  accident?  A. 
Tes.  (6)  Was  said  defendant's  railroad  com- 
pany guilty  of  any  negligence  which  caused 
said  flre?  A.  Yes.  (7)  If  the  above  question 
is  answered,  'Yes,'  please  state  fully  in 
what  said  negligence  consisted.  A.  Deficient 
smokestack."  "(39)  Had  the  orchard  over 
and  through  which  the  alleged  flre  burned 
been  cultivated  for  some  time  prior  to  said 
fire?  A.  No."  If  flndlngs  2,  3,  4,  and  5 
are  correct,  the  railway  company  would  not 
be  liable  to  tbe  plaintiffs  for  the  injury  to 
their  orchard.  The  Jury  find  that  the  flre 
4lid  not  originate  on  the  right  of  way,  and 
that  the  flre  was  set  out  by  accident.  A 
railway  company,  in  the  operation  of  Its  rail- 
way, with  locomotive  engines,  propelled  by 
steam,  generated  by  flre,  and  drawing  Its 
trains  over  its  road  In  the  usual  and  ordina- 
ry manner,  is  not  liable  for  damages  done 
by  the  mere  unavoidable  accidental  escape 
of  flre  from  its  engine.  Railway  Co.  v.  Cook, 
18  Kan.  261;  Railway  Co.  v.  Fudge,  39  Kan. 
543,  18  Pac.  720;  Railroad  Co.  v.  Dennis,  38 
Kan.  424,  17  Pac.  153.  In  the  flfth  flndlng, 
tbe  Jury  find  that  the  flre  was  set  out  by  ac- 
cident; and,  in  tbe  sixth  flndlng  of  fact,  they 
find  that  the  railway  company  was  guilty  of 
negligence.  These  two  findings  of  fact  are 
too  inconsistent  with  each  other  to  a  fair 
consideration  of  the  rights  of  tbe  parties 
on  the  trial  of  this  case.  In  tbe  seventh,  the 
Jury  find  that  the  negligence  consisted  In 
a  defective  smokestack,  but  this  finding  is 
without  one  sentence  of  evidence  to  support 
It,  as  there  was  no  evidence  as  to  how  or  In 
what  manner  tbe  flre  did  escape.  The  only 
evidence  in  relation  to  the  orl^n  of  tbe  flre 
was  that,  after  the  train  passed,  about  one 
or  two  minutes,  flre  was  discovered  near  the 
right  of  way.  There  was  no  evidence  of  oth- 
er flres  along  the  line  of  the  road;  nor  was 
there  any  evidence  that  any  person  discovered 
sparks  being  emitted  from  the  smokestack, 
or  that  the  smokestack  was  deficient  In  any 
imrtlcnlar;  no  evidence  to  show  what  kind 
of  a  smokestack  It  was,  whether  It  was  an 
extension  to  tbe  end  of  the  boiler  with  a 
«mokestack,  or  whether  it  was  a  large 
smokestack  with  a  bell  top.  There  was  an 
entire  omission  of  any  evidence  on  this  sub- 
ject as  to  how  the  flre  did  escape.  The  fact 
that  flre  was  communicated  to  the  dead 
grass  by  the  operation  of  the  road  would 
have  been  sufilcient  proof  of  negligence  of 
the  company  to  entitle  the  plaintiff  to  re- 
cover if  she  showed  that  the  flre  was  caused 
in  the  operation  of  the  road;  but  where  the 
Jury  disregard  all  evidence,  and  flnd  facts 
not  authorized  by  the  testimony  or  by  any 
circumstance  in  tbe  case,  it  sbows  that  they 


did  not  give  the  evidence  on  tbe  trial  a  fair 

and  im'partlal  consideration. 

The  special  findings  of  fact  are  not  consist- 
ent with  the  general  verdict  In  this  case, 
and  the  verdict  should  have  been  set  aside, 
and  a  new  trial  granted.  The  Judgment  of 
the  district  court  Is  reversed,  and  the  case 
remanded,  with  direction  to  set  aside  tbe 
verdict  of  the  Jury,  and  grant  a  new  trial 
herein.    All  tbe  Judges  concurring. 


FLORBNOB,  B.  D.  &  W.  V.  B.  CO.  v.  LIL- 

LBY  et  aL 
(Conrt  of  Appeals  of  Kansas,  Soutbem  Depart- 
ment, 0.  D.     Feb.  6,  1896.) 

COKDBMHATION    FrOOBBDINOS— WhEN    MaINTAIH- 

ABLE — Procedure— APPEAL  fkou 
Commissioners. 

1.  A  coDdemnution  proceeding  can  be  Insti- 
tuted, under  the  right  of  eminent  domain  only  to 
subject  the  private  property  of  one  owner  to  the 
public  use  of  another,  and  to  award  the  compensa- 
tion therefor.  It  cannot  be  instituted  by  a  cor- 
poration to  quiet  Its  title  to  land  it  claims  to  al- 
ready own;  nor  can  it  be  instituted  for  the  pur- 
pose of  compelling  a  s^cific  performance  of  a 
contract  already  entered  mto  between  the  corpora- 
tion and  otberH. 

2.  Railroad  Co.  v.  WUder,  17  Kan.  239,  cit- 
ed and  followed  af>  to  the  judgment  to  be  rendered 
by  the  district  court  upon  an  appeal  from  the 
award  of  the  commissioners  appointed  in  con- 
demnation proceedings. 

(Syllabus  by  the  Court.) 

Brror  from  district  court,  Marion  county; 
Frank  Doster,  Judge. 

Action  by  tbe  Florence,  Bl  Dorado  &  Wal- 
nut Valley  Railroad  Company  'against  Jo- 
seph 0.  LlUey,  John'  Lilley,  and  Charles  L 
White,  copartners.  Judgment  for  defend- 
ants.   Plaintiff  brings  error.    Modified. 

On  February  10, 1890,  tbe  plaintiff  in  error 
Instituted  proceedings  to  condemn  certain 
additional  lands  along  the  original  right  of 
way  of  Its  railroad  at  Bums  Station,  in 
Marion  county,  Kan.,  claimed  to  be  neces- 
sary for  station  grounds,  depot,  and  side- 
track purposes.  The  report  of  the  commis- 
sioners appointed  by  the  Judge  of  the  district 
court  in  said  proceedings  shows  that  they 
condemned  the  land  demanded  by  the  rail- 
road company,  and  awarded  as  damages  on 
account  of  such  condemnation  the  sum  of 
one  dollar,  and  that  tbe  name  of  the  owner 
of  the  land  was  unknown.  The  report  was 
duly  filed,  and  the  amount  of  the  award  was 
by  said  company  paid  into  the  county  treas- 
ury for  the  owner.  In  due  time,  Joseph  O. 
LlUey  and  John  Lilley,  as  copartners,  doing 
business  under  the  firm  name  of  J.  C.  LlUey 
&  Co.,  filed  a  bond  appealing  from  tbe 
amount  of  damages  as  allowed  by  said  com- 
mlssionera.  The  appellants  were  required 
by  the  court  to  flle  a  petition  setting  out 
their  cause  of  action  against  the  railroad 
company,  which  they  did;  and  in  said  peti- 
tion they  set  up  that  they  were  the  owners 
in  fee  and  in  the  actual  possession  of  the 
land  condemned  and  other  lands  adjoining 
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thereto;  that  they  had  made  lasting  and 
valuable  ImproveiueiitB  upon  said  land  along 
and  adjacent  to  the  line  of  said  defendant's 
said  railroad,  to  wit,  a  hay  barn  and  bay 
press  room,  an  engine  room,  a  coal  house, 
an^  office  building,  two  wells,  a  set  of  scales, 
and  other  buildings  and  Improvements,  all 
of  which  were  peculiarly  adapted  and  ar- 
ranged for  the  purpose  of  baling  and  load- 
ing and  shipping  hay  and  other  products 
over  said  railroad,  and  were  located  at  a 
conveuient  distance  from  the  track  of  said 
railroad  for  the  aforesaid  purposes,  and, 
at  the  time  before  mentioned,  said  plaintiffs 
were  actually  engaged,  and  had  been  en- 
gaged for  more  than  a  year  prior  thereto,  in 
the  business  of  baling  and  shipping  hay  and 
other  products  on  said  premises,  and  had 
valuable  machinery,  consisting  of  a  steam 
engine  and  boiler  and  hay  press,  in  said 
buildings,  suitable  for,  and  actually  used  in, 
said  business;  and  also  set  up  the  condemna- 
tion proceedings,  and  allege  that  the  fair 
value  of  the  property  taken  and  the  damage 
to  their  other  property  was  $3,500.  The 
railroad  company,  as  defendants,  filed  an  an- 
swer, in  which  it  denies  generally  the  allega- 
tions of  the  petition.  It  then  alleges  that  it 
has  been  in  the  possession  of  the  land  ntnce 
1882,  under  an  oral  contract  with  one  Strot- 
Icampf,  who  contracted  for  himself  and  as 
the  agent  of  one  Werry,  who  were  then  the 
owners  of  said  lands,  in  which  they  agreed 
for  various  considerations  to  give,  sell,  con- 
TAT.  and  grant  to  it  the  land  sought  to  be 
condemned;  that  it  took  possession  of  said 
land  under  said  agreement,  and  erected  last- 
ing and  valuable  improvements  thereon,  and 
has  remained  in .  the  possession  thereof  up 
to  the  present  time,  either  personally  or 
by  Its  tenants,  J.  C.  Lllley  &  C3o.;  that  said 
Strotkampf  attempted  to  convey  to  said  rail- 
road company,  by  deed,  his  Interest  in  said 
land;  that  said  railroad  company  has  paid, 
and  Strotliampf  and  Werry  have  received, 
the  consideration  for  said  grant,  sale,  and 
conveyance  of  said  land  to  it,  and  that  it 
was  during  the  year  1882,  and  ever  since 
has  been,  and  now  is,  the  real  and  true  own- 
er of  said  land;  that,  as  such  owner,  it  did 
on  August  29,  1888,  lease  a  portion  of  said 
land  to  the  plaintiffs;  that,  as  its  docu- 
mentary evidence  of  title  to  said  land  which 
it  received  from  said  Strotkampf  and  Werry 
was  not  perfect,  it  instituted  these  condem- 
nation proceedings  by  which  the  land  was 
condemned  for  its  use.  All  of  this  answer 
except  the  general  denial  was  stricken  out 
by  the  court  The  plaintiffs  replied  with  a 
general  denial.  The  plaintiffs  asked  and  ob- 
tained leave  of  the  court  to  amend  the  peti- 
tion and  appeal  bond  by  adding  the  name  of 
Charles  I.  White  as  one  of  the  members  of 
the  firm  of  J.  C.  Lllley  &  Co.  They  also 
asked  and  obtained  leave  of  the  court  to 
amend  their  reply  by  alleging  that  they  exe- 
cuted the  lease  with  the  railroad  company 
upon  the  faith  of  its  false  and  fraudulent 


representations,  and  nnder  the  mistaken  be- 
lief that  said  railroad  company  did  own  the 
premises  leased;  that  tney  learned  that  it 
did  not  own  said  premises;  and  that  it  ad- 
mitted that  it  did  not  own  said  premises;  and 
that  they  served  notice  upon  it  to  cancel  the 
lease.  The  defendant  amended  its  answer,  and 
set  up  that  the  plaintiffs  did  not  own  the  land 
at  the  time  of  said  condemnation,  nor  there- 
after, and  were  not  entitled  to  receive  the 
award  or  any  part  thereof,  or  to  prosecute 
the  appeal  It  also  set  up  largely  the  same 
state  of  facts  which  were  stricken  from  its 
former  answer,  and  they  were  again  strlclc- 
en  out  Upon  the  trial,  the  plaintiffs.  Lilley 
&  Co.,  showed  deeds  from  the  Atchison,  To- 
peka  &  Santa  F6  Railroad  Company,  hi 
whom  the  original  title  is  admitted,  to  Strot- 
kampf and  Werry,  and  from  Strotkampf  to 
Werry,  and  from  Werry  to  J.  C.  LUley  &  Co. 
This  is  a  very  brief  statement  of  the  facts 
shown  by  the  record,  but  it  is  probably  suf- 
ficient to  show  upon  what  this  opinion  is 
predicated.  The  jury  returned  a  verdict  for 
the  plaintiffs,  assessing  the  amount  of  their 
recovery  at  the  sum  of  $1,675,  and  judgment 
was  rendered  against  the  railroad  company 
for  that  amount,  and  they  bring  the  can 
here  for  review. 

A.  A.  Hard  and  Bentley  &  Purgeaon,  for 
plaintiff  in  error.  Iteller  &  Dean,  for  de- 
fendants In  error. 

DENNISON,  J.  (after  Stating  the  facts). 
The  major  part  of  the  errors  complained  of 
can  be  settled  by  a  determination  of  the  pn^ 
ositlon  of  whether  or  not  a  railroad  corpora- 
tion can  institute  proceedings  under  the  law 
of  eminent  domain  for  the  purpose  of  Iut- 
ing  certain  lands  condemned  for  its  use,  and 
then,  upon  appeal  by  a  person  claiming  to  be 
the  owner  thereof,  be  heard  to  assert  tliat  it 
is  the  equitable  owner  of  the  land,  and  enti- 
tled to  the  award.  This  proceeding  was  in- 
stituted under  the  right  of  eminent  domain  — 
under  the  power  to  take  private  property  (or 
public  use.  To  hold  that  a  railroad  company 
may  ask  the  district  court  to  use  this  power 
to  condemn  land  for  Its  use,  and  to  have  the 
value  thereof  and  the  damages  awarded  te 
the  owner,  and  then  be  permitted  to  show 
that  it  is  already  the  owner  of  said  land,  and 
entitled  to  the  award,  would  be  to  turn  this 
proceeding  into  a  farce,  and  subject  the  dis- 
trict courts  to  ridicule.  A  condemnation  pro- 
ceeding tmder  the  right  of  eminent  domain 
can  be  legally  maintained  only  to  subject  the 
private  property  of  one  owner  to  the  public 
use  of  another,  and  to  award  the  compensa- 
tion therefor.  It  cannot  be  instituted  by  a 
corporation  to  quiet  its  title  to  land  It  claims 
to  already  own,  nor  can  It  be  Instituted  for 
the  purpose  of  compelling  a  specific  perform- 
ance of  a  contract  already  entered  into  be- 
tween a  corporation  and  others. 

Only  one  other  assignment  of  error  need  be 
considered  by  us.  The  plaintiff  in  error  con- 
tends that  the  court  erred  in  enterhig  a  jadg- 
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ment  agaliust  It;  tbat  It  should  bare  entered 
an  award.  The  court  should  have  entered  a 
judgment  against  the  railroad  company  for 
all  costs.  As  to  the  amount  found  as  the 
ralue  of  the  real  property  taken  and  the  dam- 
ages  to  that  not  taken,  no  personal  Judgment 
should  be  rendered.  The  court  should  find 
sucb  value  and  damages  In  the  nature  of  an 
award.  This  question  has  been  fuily  discuss- 
ed in  the  case  of  Railroad  Co.  t.  Wilder,  17 
Kan.  239.  In  that  case  it  was  held:  "On  an 
appeal  In  the  district  court  In  condemnation 
proceedings,  it  is  exior  for  the  court  to  ren- 
der an  ordinary  personal  Judgment  against 
the  railroad  company  for  the  damages  assess- 
ed to  be  collected  by  execution.  The  Judg- 
ment for  damages  in  such  a  case  should  be  in 
the  nature  of  an  award  of  damages,  such  as  is 
made  by  the  condemnation  commissioners." 
Railroad  Oo.  v.  Callender,  13  Kan.  496;  Black- 
shire  Y.  Raihnad  Co.,  Id.  515;  Railroad  Co. 
T.  Moore,  24  Kan.  328;  Railroad  Co.  v.  Mei^ 
rill,  25  Kan.  424.  Also,  in  delivering  the  opin- 
ion of  the  court  in  that  case.  Mr.  Justice  Val- 
entine says:  "After  the  Judgment  is  rendered 
in  a-  case  of  this  kind,  then  the  railroad  com- 
pany may  take  the  land  or  not,  at  its  option. 
Blackshlre  v.  Railroad  Co.,  13  Kan.  515.  Bat, 
until  it  pays  for  the  land.  It  gets  no  title. 
And,  if  it  does  not  pay  for  the  land  within 
the  time  prescribed  by  law,  it  may  be  ejected 
from  the  premises,  provided,  of  coarse,  that 
it  bas  taken  possession  thereof.  Railroad 
Co.  V.  Callender,  13  ICan.  496.  An  owner  of 
land  would  not  want  to  take  a  judgment 
against  an  Irresponsible  and  insolvent  railroad 
company  as  payment  foi  his  land;  nor  would 
a  railroad  company  want  to  pay  an  enormous- 
ly excessive  award  of  damages  for  its  right 
of  way.  Therefore,  it  la  right  that  each 
should  have  some  choice  in  the  matter.  Up- 
on this  question,  see  authorities  above  cited, 
and  Gear  v.  Railroad  Co.,  20  Iowa,  523;  Sta- 
cy V.  Railroad  Co.,  27  Vt  39;  RaUroad  Co. 
V.  Miller,  30  Ind.  209." 

This  view  of  the  case  renders  a  considera- 
tion of  the  other  assignments  of  error  unnec- 
essiary.  The  case  will  be  remanded  to  the 
district  court,  witn  orders  to  modify  the  judg- 
ment in  accordance  with  the  views  expressed 
in  this  opinion.  The  costs  in  this  court  will 
be  equally  divided.  All  the  judges  concu;^ 
ring. 


STATE  V.  O'CONNOR. 

(Conrt  of  Appeals  of  Kansas,  Soathem  Depart- 
ment, 0.  D.     Feb.  6,  1896.) 

lifTOXICATINO  LiqCORS— CRIMITtAI,   PROSECCTIOir— 

EVIDKHOB— SbABCH  AND  SkiZURK'  LaW 

— COSSTITDTION  A  LITI. 

1.  In  the  trial  of  a  criminal  case,  where  the 
defendant  is  cbareed  in  separate  counts  of  an  in- 
formation with  illegal  safes  of  intoxicating  liq- 
aoiB,  and  also  with  maintaining  a  nuisance  by 
ke«iuig  a  idace  where  intoxicating  liquors  are 
sold,  bartered,  or  given  awar  in  violation  of  the 
Btatnte,  it  is  comp<!tent  for  the  state  to  introduce 
in  evidence,  and  for  the  jury  to  consider,  certain 
joss,  bottles,  and  other  paraphernalia  riiown  to 


have  been  sdsed  bf  the  officer  at  the  place  daim- 
ed  tobe  a  puljlic  nuisance,  as  tiearing  upon  the 
question  whether  such  place  was  or  was  not  a 
nuisance,"  as  defined  by  the  statute. 

2.  Under  an  information  lilie  the  above,  evi- 
dence that  the  building  described  in  the  informa- 
tion wag  a  place  where  liquor  was  unlawfully  sold 
immediately  prior  to  the  time  of  the  defendant 
having  charge  thereof;  that  there  was  no  change 
in  the  business  after  the  defendant  took  charge 
thereof;  tliat  he  sold  or  gave  away  intoxicating 
liquors;  permitted  them  to  be  drunk  upon  the ' 
premises  as  a  leverage;  that  he  gave  intoxicat- 
ing liquors  to  minora, — is  all  competent  as  tending 
to  show  the  character  of  the  place  kept,  and  who 
the  keeper  ot  the  place  was. 

3.  Paragraph  2533,  Gen.  St.  1889,  being  that 
portion  of  the  protiibitory  liquor  law  known  as 
the  "search  ana  seizure  clause,"  was  enacted  by 
the  legislature  to  assist  in  the  proper  exercise  of 
the  police  powei  of  the  state,  in  a  matter  over 
wbidi  the  legisiatnre  had  control,  and  is  not  in  con- 
travention of  either  section  10  or  15  of  the  bill  of 
rights. 

4.  Instructions  in  this  case  examined,  and  up- 
held. , 

(Syllabns  by  the  Court) 

Appeal  from  district  court,  Sumner  county; 
J.  A.  Burnett,  Judge. 

Barney  O'Connor  was  convicted  of  main- 
taining a  common  nuisance,  and  appeals.  Af- 
firmed. 

H.  L.  Woods,  Co.  Atty.  (John  O.  Woods,  of 
counsel),  for  appellant.  O.  G.  Bcksteha  and 
James  Lawrence,  for  the  State. 

COLE,  J.  Barney  O'Connor  was  tried  in 
the  district  court  of  Sumner  county  upon  an 
information  containing  eight  counts;  the  first 
seven  bebag  for  specific  sales  of  intoxicating 
liquor,  and  the  eighth  charging  the  maintain- 
ing of  a  common  nuisance.  At  the  close  of 
the  testimony,  the  county  attorney  dismissed 
the  first  seven  counts,  and  the  defendant  was 
convicted  under  the  eighth  count,  and  sen- 
tenced by  the  trial  court,  from  which  convic- 
tion and  sentence  he  appeals  to  this  court. 

The  first  question  raised  by  counsel  for  de- 
fendant is  that  the  court  permitted  illegal.  In- 
competent, and  liirelevant  evidence  to  go  t» 
the  jury,  and  under  this  head  our  attention 
is  directed  to  the  evidence  of  certain  wit- 
nesses who  testified  about  the  appearance  of 
saloons  In  general,  and  the  appearance  of  the 
particular  place  charged  as  helag  a  nuisance 
Immediately  prior  to  the  time  when  it  was  al- 
leged the  defendant  took  charge,  and  also. 
In  connection  with  sucb  evidence,  who  testi- 
fied that  the  business  In  said  place  was  car- 
ried on  In  the  same  manner  after  defendant 
took  charge  as  before,  also  to  the  testimony 
of  certain  witnesses  who  were  asked  If  they 
were  familiar  with  the  paraphernalia  and 
other  fixtures  ordinarily  kept  around  a  sa- 
loon, and  whether  or  not  the  paraphernalia 
and  fixtures  seized  were  the  same  as  those 
ordinarily  kept  in  a  saloon.  We  think  this 
evidence  was  competent,  as  all  of  it  tended 
to  establish  the  character  of  the  place,  and 
bore  upon  the  question  as  to  whether  the 
building  was  a  "nuisance"  or  not,  as  defined 
by  the  statute. 

In  this  case,  at  the  close  of  the  evidence^ 
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All  of  the  cotintB  In  the  Information  char- 
ging specific  sales  -vvere  dismissed;  and  the 
•court  instructed  the  jury  that  they  were  not 
to  consider  any  evidence  as  tending  in  any 
way  to  prove  Illegal  sales  charged  in  the  in- 
formation, and  that,  as  to  the  counts  char- 
ging such  illegal  sales,  they  were  to  find  the 
-defendant  not  guilty.  The  Jury  evidently 
fully  understood  the  instructions  of  the 
-court,  as  shown  by  their  verdict  Under  the 
information  as  it  stood  when  the  case  was 
given  to  the  jury,  it  was  not  necessary  for- 
the  state  to  prove  even  a  single  sale  of  in- 
toxicating liquor.  All  It  was  necessary  for 
the  state  to  show  was  that  the  place  describ- 
«d  in  the  information  was  one  where  Intozl- 
•cating  liquors  were  kept  for  sale,  or  where 
persons  were  permitted  to  resort  for  the  pur- 
pose of  drinking  intoxicating  liquors,  and 
the  further  fact  that  the  defendant  was  the 
keeper  of  suA  place.  In  State  v  Reno, 
41  Kan.  674,  21  Pac.  803,  the  following  lan- 
guage is  used:  "There  was  no  error  in  per- 
mitting evidence  of  violations  of  law  of 
which  Mr.  Titus,  the  prosecuting  witness, 
had  no  knowledge,  for  the  Information  was 
not  only  verified  by  Titus,  but  it  was  also 
verified  by  the  county  attorney,  and  each 
verification  was  sufficient  Besides,  this  is 
not  a  case  like  the  case  of  State  v.  Brooks, 
33  Kan.  708,  7  Pac.  591.  This  is  a  prosecu- 
tion for  keeping  a  nuisance  at  a  particular 
place,  while  that  was  a  prosecution  for  the 
sale  of  intoxicating  liquors.  In  this  case  it  is 
not  necessary  to  show  to  whom  the  liquors 
were  sold,  while  in  that  case  it  was.  In  this 
«a8e  the  defendant  might  be  convicted  of  the 
-offense  charged  against  him  without  show- 
ing that  he  ever  sold  a  single  drop  of  any 
Idnd  of  intoxicating  liquors;  while  In  that 
•case  the  gravamen  of  the  otFense  charged 
was  the  sale  of  the  liquor  to  some  person. 
In  cases  like  the  present  a  showing  of  a 
mere  keeping  of  Intoxicating  liquors  for  sale, 
-or  the  keeping  of  a  place  'where  persons  are 
permitted  to  resort  for  the  purpose  of  drink- 
ing intoxicating  liquors  as  a  beverage,'  is 
sufficient,  under  the  statutes,  to  render  the 
place  where  the  liquors  are  kept,  or  where 
the  persons  are  permitted  to  resort  a  nui- 
sance, and  to  render  the  keeper  thereof 
guilty  of  keeping  a  nuisance."  In  this  case 
there  was  an  abundance  of  testimony  to 
support  the  propositions  ttiat  the  place  de- 
scribed in  the  information  was  such  a  one  as 
is  prohibited  by  the  statutes,  and  also  that 
the  defendant  was  the  keeper  of  such  place. 
While  a  number  of  the  witnesses  were  affect- 
«d  with  a  lapse  of  memory,  there  were  a 
number  who  testified  to  procuring  beer  from 
the  defendant  In  person  at  the  place  in  ques- 
tion, and  there  was  also  the  testimony  of  the 
-officer  who  made  the  arrest  as  to  the  char- 
Acter  of  the  goods  which  he  found  in  the 
place. 

We  perceive  no  error  in  the  admission  of 
testimony  in  this  case.  The  second,  fourth, 
-and  fifth  grounds  upon  wtiich  a  reversal  is 


asked  may  be  considered  together.  The  first 
of  these  three  relates  to  certain  misconduct  of 
the  jury  in  examining  certdln  boxes,  jugs, 
bottles,  and  other  vessels  said  to  contain  liq- 
uor, during  a  recess  of  the  court  All  that 
the  record  discloses  of  the  matter  is  that  the 
articles  descritied  were  at  the  court-room 
door  when  the  jury  returned  after  a  recess 
of  the  court  There  is  nothing  in  the  record 
which  shows  that  they  were  brought  to  the 
attention  of  the  jury  at  tliat  time,  or  that  the 
minds  of  the  jury  were  in  any  way  preju- 
diced by  seeing  them  at  the  court-room  door. 
They  were  afterwards  admitted  in  evidence, 
brought  into  the  court  room,  and  shown  to 
the  Jury.  We  cannot  see  from  the  record 
that  the  defendant  was  prejudiced  in  an7 
way  by  this  fact  These  views  also  ans'wcr 
the  question  raised  as  to  the  misconduct  of 
the  county  attorney  who  tried  the  case  in 
bringing  the  articles  to  the  court-room  door. 
The  record  discloses  tliat  these  articles  were 
brought  to  the  court  room  by  order  ol  the 
court  who  permitted  them  to  l»e  used  in  evi- 
dence; and,  if  the  defendant  has  been  prejo- 
dlced,  it  is  by  the  introduction  of  these  arti- 
cles, if  that  was  error,  and  not  by  the  di^ 
cumstances  referred  to  by  counsel. 

The  next  objection  Is  that  the  court  errone- 
ously permitted  certain  jugs,  bottles,  and  other 
paraphernalia  seized  by  the  officer  at  the 
time  of  making  the  arrest  to  be  Introduced  In 
evidence,  as  against  the  defendant  Counsel 
for  the  defendant  urges  that  they  could  only 
be  admitted  upon  the  theory  that  they  be- 
longed to  the  defendant  and,  if  such  was 
the  case,  propounds  the  question:  "Can  prop- 
erty belonging  to  a  defendant,  and  seized  by 
an  officer,  be-  a  witness  against  hiniselfr 
Coimsel  argues  that  it  cannot;  that  It  is  con- 
trary to  sections  10  and  15  of  the  bill  of 
rights  to  seize  the  property  of  the  defendant, 
and  use  it  as  a  witness  against  him.  Tbe 
case  of  Boyd  v.  tJ.  S.,  116  D.  S.  616,  6  Sup. 
Ct.  524,  is  referred  to  as  supporting  this  posi- 
tion. A  careful  reading  of  the  opinion  in  that 
case  will,  it  seems  to  us,  convince  any  tail- 
minded  i)erson  that  a  plain  distinction  is  made 
between  such  an  act  of  seizure  as  was  in 
question  In  tbe  Boyd  Case  and  that  wblcb 
took  place  In  this  case.  It  is  true  that  tlie 
bill  of  rights  provides  that  no  person  shall  be 
a  witness  against  himself,  and  also  declares 
that  "the  right  of  the  people  to  be  secure  in 
their  persons  and  property  against  unreason- 
able searches  and  seizures  shall  be  inviolate." 
In  the  Boyd  Case  a  seizure  had  been  made 
of  private  papers  to  be  used  as  evidence 
against  the  defendant  The  papers  them- 
selves were  not  unlawful,  were  the  property 
of  the  defendant,  and  rightfully  in  his  posses- 
sion; and  it  was  exactly  that  kind  of  seizura 
which  the  federal  constitution  and  our  own 
bill  of  rights  sought  to  protect  the  citizens  of 
this  country  and  state  from.  Both  the  fed- 
eral constitutional  provisions  and  those  con- 
tained in  our  own  bill  of  rights  were  enacted 
because  of  the  tyrannous  policy  of  monarclii<I 
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rnlers,  who,  tmder  coyer  of  the  king's  war- 
rant, abused  the  liberties  of  the  people.  Tbose 
warrants  reached  out  after  that  which  was 
the  property  of  the  Individual,  rightfully  In 
his  possession,  and  where  the  possession  of 
the  things  seized  was  not  prohibited.  Bnt  in 
this  case  the  act  under  which  the  seizure  was 
made  was  one  directly  within  the  police  power 
of  the  state.  It  does  not  seek  nor  take  the 
lawful  property  of  any  Indlyfdual,  but  simply 
reaches  out,  through  the  proper  officials  of 
the  state,  to  gather  in  those  things  the  posses- 
sion of  which,  for  the  purposes  prohibited  by 
the  state,  is  Itself  prohibited.  The  law  is 
akin  to  that  which  prohibits  counterfeiting  of 
the  coin  of  the  realm,  and  which  seizes,  in  the 
possession  of  any  person,  counterfeit  coin. 
The  coin  Itself  16  the  property  of  the  Indlvld- 
oal  In  whose  possession  It  Is  found,  and  yet 
it  will  not  be  questioned  that  either  the  fed- 
eral or  state  authorities  may  not  only  arrest 
the  Individual  In  whose  possession  the  coin  Is 
found,  but  seize  the  coin  itself,  and  use  it  as 
a  sUent  witness  against  the  defendant,  char- 
ged with  counterfeiting,  upon  his  trial.  The 
laws  of  this  state  prohibit  any  person  (except- 
ing in  the  manner  therein  provided)  either 
from  selling  intoxicating  liquors,  or  from 
keeping  a  place  where  intoxicating  liquors  are 
either  sold,  bartered,  or  given  away  as  a 
beverage.  It  is  true,  under  this  statute,  a 
person  may  have  any  amount  of  liquor  In  his 
possession  for  his  own  private  use,  or  he  may 
set  it  upon  his  table  in  the  ordinary  social  af- 
fairs of  life,  if  he  so  desires,  without  violating 
any  provision  of  the  statute;  but  when  he 
stands  charged  with  keeping  and  maintaining 
a  place  where  intoxicating  liquors  are  sold, 
bartered,  or  given  away  In  violation  of  the 
statute,  and  the  evidence  discloses  sales  made 
by  the  defendant  in  a  place  fitted  up  for  that 
purpose,  and  when  it  further  appears  that 
such  place  is  one  where  people  generally  con- 
gregate to  drink  intoxicating  liquors  as  a 
beverage,  it  is  certainly  competent  for  the 
court  to  i)ermit  the  state  to  introduce  in  evi- 
dence the  prohibited  articles  which  are  shown 
to  have  been  taken  from  the  place  charged  as 
being  a  public  nuisance. 

Tbe  only  remaining  question  Is  with  regard 
to  one  of  the  Instructions  given  by  the  court. 
Evidence  was  introduced  upon  the  trial  of 
the  cause  tending  to  prove  that  the  defendant, 
at  the  place  charged  as  a  public  nuisance, 
gave  intoxicating  liquors  to  a  certain  minor, 
and  we  think  such  evidence  was  properly  ad- 
mitted as  tending  to  show  the  character  of 
the  idace.  The  Instruction  complained  of 
cited  section  412  of  the  statute  which  relates 
to  the  treating  or  giving  any  intoxicating  liq- 
uors to  minors,  and  provides  a  punishment 
therefor,  and  added  to  such  section  the  fol- 
lowing words:  "But  the  defendant  Is  not  on 
trial  for  that  offense,  but  It  may  be  consider- 
ed under  the  charge  of  maintaining  a  nut- 
sauce."  We. see  no  error  in  this  instruction. 
It  npveaiB  to  us  that  it  was  favorable  to  the 
defendant,  and  ought  to  bare  been  given. 


Gounsd  for  the  defendant  and  appellant  claim 
that,  as  the  defendant  was  not  on  trial  for 
that  offense,  the  Instruction  was  misleading. 
As  we  understand  the  Instruction,  it  simply 
advised  the  Jury  that,  while  tbe  giving  of 
liquor  to  a  minor  was  an  offense  in  itself, 
they  could  not  consider  evidence  of  that  char- 
acter as  against  the  defendant  except  as  it 
tended  to  prove  the  offense  charged  in  the  in- 
formation, viz.  the  maintaining  of  a  public 
nuisance.  Perceiving  no  error  in  the  record, 
tbe  judgment  of  the  district  court  will  be  af- 
firmed.    All  the  Justices  concurring. 


BELL  et  nx.  v.  COFFIN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 

menr,  W.  D.     Feb.  14,  1896.) 
OsKsau.  1.ND  Special  Vbsdiotb— Parol  Extbn- 

SIOM  or   UORTGAOE. 

1.  In  B  case  tried  by  jury,  in  which  a  trial  by 
jary  is  a  matter  of  rixbt,  a  (feneral  verdict  must 
be  rendered;  and,  while  It  is  the  duty  of  the 
court  to  submit  special  questions  apon  reqaest 
of  the  parties,  it  cannot,  by  so  doing,  dispense 
with  a  general  verdict. 

2.  A  mortgage  given  to  secure  a  certain  debt 
cannot  be  extouded,  by  mere  oral  declaration,  to 
secure  an  entirely  different  indebtedness  con- 
tracted subsequently  to  tbe  execation  of  the  mort- 
gage. 

(Syllabus  by  the  Court) 

Brror  from  district  court,  Oraliam  county; 
Charles  W.  Siqlth,  Judge. 

Action  by  H.  A.  Coffin  against  Lewis  A. 
Bell  and  wife.  Judgment  for  plaintiff.  De- 
fendants bring  error.     Reversed. 

This  was  an  action  brought  upon  a  promis- 
sory note,  and  to  declare  a  deed  given  to  be 
a  mortgage  for  the  security  of  the  same,  and 
that  it  be  foreclosed.  The  petition  alleges 
that  on  the  20th  of  May,  1890,  tbe  defend- 
ants. Bell  and  wife,  were  indebted  to  the 
plaintiff,  H.  A.  Coffin,  In  the  sum  of  $2,- 
500,  for  which  they  gave  their  note,  drawing 
10  per  cent  interest;  that  on  the  same  date 
they  executed  a  warranty  deed  to  certain 
real  estate  In  Graham  county.  In  considera- 
tion of  tbe  sum  of  $2,800;  that  It  was  the 
understanding  of  all  the  parties  that  tbls 
deed  was  given  as  a  mortgage  to  secure  all 
of  the  Indebtedness  existing  between  plain- 
tiff and  defendants,  and  the  sum  of  $2,300; 
that  between  May  20  and  August  18,  18U0, 
the  defendants  Bell  had  made  certain  pay- 
ments upon  this  note,  leaving  at  that  time  a 
balance  due  of  $1,157.34;  that  on  August  18, 
1890,  the  defendants  gave  their  note  for  this 
amount  to  the  plaintiff,  and  It  was  at  this 
time  agreed  and  understood  that  this  sum 
should  be  secured  by  tbe  deed  before  given, 
and  the  same  should  continue  in  force  as  se- 
curity therefor;  that  upon  this  last  note  pay- 
ments have  been  made,  so  that  the  balance 
due  at  the  time  suit  was  brought  was  $545.- 
90.  The  answer  of  the  defendants  admits 
the  Indebtedness  of  May  'M,  1890,  of  $2,500, 
but  says  that  it  has  been  fully  paid,  and 
that  tbe  note  given  therefor  was  delivered  up 
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and  canceled.  Ttiat  the  payments  upon  said 
$2,500  note  were  as  follows:  June  d,  18U0, 
$423.77;  August  4,  ItSUO.  $1,627.42;  August 
12,  1890,  $618.26,— showing  a  total  amount 
paid  of  $2,66U.45.  They  admit  the  execution 
of  the  deed,  and  aver  It  was  given  as  secu- 
rity for  the  $2,500  note  only.  That  on  Au- 
gust 18,  18U0,  they  borrowed  from  the  plain- 
tiff the  sum  of  $1,157.34,  and  this  was  se- 
cured by  a  chattel  mortgage.  Flalntlff  re- 
plies by  general  denial,  and  then  admits  the 
payments  as  stated  by  defendants,  but  says 
the  amount  was  placed  to  the  credit  of  de- 
fendants, and  was  checked  out  and  used 
by  them  In  the  purchase  of  stock,  except  the 
sum  ef  $14i42.66,  which  was  applied  to  the 
payment  of  the  debt  for  which  the  deed  was 
given;  that  the  note  of  $1,157.34,  and  chattel 
mortgage  to  secure  the  same,  were  given  as 
additional  security  to  the  deed.  Trial  had 
before  court  and  Jury;  special  findings  of 
facts  returned  by  Jury;  no  general  verdict 
returned.  The  court  rendered  Judgment  In 
favor  of  the  plaintiff  and  against  defendants 
for  the  sum  of  $575.89,  and  decreed  the  deed 
to  be  a  mortgage,  and  that  the  same  waa  a 
lien  upon  the  land  therein  described,  and  or- 
dered the  same  to  be  sold  for  the  payment 
of  the  Judgment  so  rendered.  The  defend- 
ants objected,  in  proper  time,  to  the  rendw- 
Ing  of  any  money  Judgment  in  this  case,  for 
the  reason  that  no  general  verdict  had  been 
returned  by  the  Jury,  and  to  the  rendition  of 
any  Judgment  herein  for  the  same  reason, 
which  being  overruled,  motion  for  a  new 
trial  was  filed,  which  was  overruled  and  ex- 
cepted to,  and  defendants  now  bring  case 
here  for  review. 

O.  W.  Jones,  for  plaintiffs  In  error.  Z.  O. 
Trett,  for  defendant  in  error. 

GILKESON,  P.  J.  (after  stating  the  facts). 
The  record  In  this  case  discloses  that  no  gen- 
eral verdict  was  rendered  by  the  Jury;  that 
upon  the  filing  of  their  special  findings  of 
fact  they  were  discharged;  nor  were  all  the 
issues  In  the  case  submitted  to  them  by  the 
special  findings,  nor  In  the  Instructions  of  the 
court  The  special  questions  were  submitted 
to  the  Jury  by  the  court  upon  Its  own  mo- 
tion, and  are  as  follows:  "(1)  Has  the  de- 
fendant Lewis  A.  Bell  paid  the  Indebtedness 
to  the  plaintiff  represented  by  the  $2,500  note 
executed  May  26,  1890,  in  full?  A.  No.  (2) 
If  yon  answer  the  above  question  in  the  af- 
firmative, state  when  and  in  what  manner 
the  same  was  paid.  [Not  answered.]  (3)  If 
you  answer  the  first  question  in  the  negatiye, 
how  much,  if  anything,  was  paid?  A.  $1,- 
500.00.  (4)  Was  the  note  sued  on  in  this  ac- 
tion given  in  renewal  and  a  part  of  the  debt 
represented  by  the  $2,500.00  note?  A.  Yes. 
(5)  Was  the  note  sued  on  given  for  a  bal- 
ance due  from  Bell  to  the  plaintiff  after  the 
payment  of  the  $2,500?  A.  No;  it  was  given 
for  a  balance  of  $2,500  and  overdraft.  (6) 
Waa  the  deed  In  suit  given  to  secure  the  pay- 


ment of  a  then  existing  debt?  If  jea,  what 
was  the  amount  of  the  debt  which  it  was 
given  to  secure?  A  Amount  of  $2,400jOII. 
(7)  At  the  time  the  note  in  suit  was  executed, 
waa  it  -agreed  by  the  defendant  Bell  and  the 
bank  that  the  deed  before  executed  should 
Stand  to  secure  the  debt  represented  by  the 
note  in  suit?    A.  Yea" 

Section  266  of  the  Code  of  Civil  Procedure 
provides:  "Issftes  of  law  must  be  tried  by 
the  court,  unless  referred.  Issues  of  fact 
arising  on  actions  for  the  recovery  of  money, 
or  of  specific  real  or  personal  property,  shall 
be  tried  by  a  Jury,  unless  a  Jury  trial  is 
waived,  or  a  reference  be  ordered  as  herein- 
after provided."  Section  286  provides:  "In 
all  cases,  the  Jury  shall  'Tender  a  general  ver- 
dict, and  the  court  shall  in  any  case  at  the 
request  of  the  parties  thereto,  or  either  of 
them,  In  addition  to  the  general  verdict,  di- 
rect the  Jury  to  find  upon  the  particular  ques- 
tions of  fact,"  etc.  In  the  trial  of  this  ca«e, 
as  we  have  said,  neither  a  Jury  nor  a  general 
verdict  was  waived.  No  general  verdict  was 
submitted  by  the  court  to,  or  returned  by, 
the  Jury.  They  found  only  upon  particular 
questions  of  fact,  submitted  by  the  court  up- 
on its  own  motion,— evidently,  upon  the  the- 
ory  that  by  these  special  findings  the  general 
verdict  was  dispensed  with.  We  think  the 
language  of  the  Code  is  too  Imperative  to  ad- 
mit of  this.-  The  rule  Is  laid  down  by  our 
supreme  court  in  Henrie  v.  Buck,  39  Eaa. 
382,  18  Pac.  228,  in  passing  upon  the  identical 
question;  and  in  construing  the  section  of 
the  Code  we  have  given,  -Justice  Johnaoo 
says:  "Another  matter,  only,  needs  attentioa. 
and  that  Is  the  refusal  of  the  court  to  permit 
the  return  of  a  general  verdict.  We  see  no 
reason  to  except  this  case  from  the  statutory 
role,  which  provides  that  in  any  case  whieb 
may  be,  and  is,  tried  by  a  Jury,  a  geneni 
verdict  shall  be  rendered."  The  litigant  is 
unquestionably  entitled  to  the  benefit  the 
law  confers.  When  it  grants  him  the  rigbt 
to  a  trial  by  Jury,  the  court  has  no  power  to 
deprive  hifai  of  it;  and  when  ttiis  court  did 
virtually  deprive  him  of  a  general  vodict,  it 
substantially  deprived  him  of  that  right  which 
the  statute  expressly  gave.  And  this  conrt 
has  followed  the  rule  laid  down  by  the  sa- 
preme  court  in  Henrie  v.  Buck,  anpra.  In 
Taft  T.  Baker  (Kan.  App.)  42  Pac.  602.  It  is 
the  duty  of  the  conrt  to  submit  special  ques- 
tions upon  request  of  either  party,  but  it  can- 
not properly  dispense  with  a  general  verdict. 

It  is  admitted  that  the  deed  executed  by 
the  plaintiffs  In  error  was  intended  aa  a 
n)ortgage,  and  given  to  secure  the  note  dated 

on  the day  of  May,  A.  D.  18— >  fOT  $2.- 

600;  and  the  Jury  found  that  the  note  sued 
upon,  of  date  August  18,  1890,  for  the  sum  ot 
$1,157.34,  was  made  up  of  a  balance  due  on 
the  original  note  of  $2,600  and  of  certain 
overdrafts,  and  that  it  was  agreed  between 
the  bank  and  Bell,  when  this  last  note  was 
given,  that  this  deed  dionld  stand  to  secure 
the  debt  repiaaented  by  said  note.    Upsn 


Digitized  by 


Google 


Kan.) 


MUBPHY  v.  GOODLAKD  BUILDIKO  A  LOAH  ASS'N. 


these  findings  the  trial  conrt  rendered  judg- 
ment In  favor  of  the  plaintiff  bank  for  the 
amount  It  claimed  to  be  due  thereon,  and  de- 
creed that  the  Judgment  waa  a  lien  upon  the 
real  estate  therein  described  for  the  full 
amount  thereof.  In  this  the  court  erred. 
The  attempted  extension  of  the  deed  as  a  ae- 
cvrlty  for  the  new  debt  was  not  in  writing, 
liind  cannot  be  conveyed  by  parol;  nor  can 
any  person  divest  himself  of  any  title  there- 
to, or  interest  therein,  by  the  meri  use  of  oral 
declarations.  Section  8  of  the  act  concern- 
ing conveyances;  sections  6  and  6  of  the  act 
relating  to  frauds  and  perjuries;  and  section 
1  of  the  act  concerning  trusts  and  powers;— 
made  void  every  parol  agreement  which  at- 
tempts to  create  an  interest  In  lands,  with 
some  exceptions;  and  this  extension  does  not 
fall  within  the  excepted  clauses.  The  agree- 
ment in  this  respect,  therefore,  had  no  validi- 
ty, and  the  deed  never  became  a  security  for 
any  of  the  subsequent  Indebtedness,  and 
could  only  be  a  lien  up<»  the  land  for  the 
balance  due  (if  any)  upon  the  note  of  $2,500. 
The  judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed.    All  the  Jndges  concurring. 


MURPHY  et  aL  v.  GOODLAND  BUILDING 

&  LOAN  ASS'N. 
<Conrt  of  Appeals  of  Kaoaas,  Northern  Depart- 
ment, W.  D.    Feb.  14,  1896.) 
Buusise  ^KD  Loan  Assooiations — TobecitOsubi 

OF  MOKTSAOS. 

In  an  action  to  foreclose  a  mortgage  given 
to  secmre  a  loan  (made  by  the  share  for  pre- 
minma)  by  a  bmlding  and  loan  assodation  to  one 
of  its  members,  the  amount  of  the  recovery  shonld 
be  determined  in  accordance  with  the  special  stat- 
utory rule  applicable  to  loans  of  that  character,  as 
provided  by  the  latter  portion  of  seetlon  272, 
art.  17,  e.  23,  Gen.  St.  1889. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Sherman  county; 
Charles  W.  Smith,  Judge. 

Action  brought  In  the  district  court  of 
Sherman  county  by  the  Goodland  Building  & 
Loan  Association,  as  plaintiff,  against  B.  M. 
Mnrphy  and  B.  F.. Murphy,  as  defendants, 
for  a  foreclosure  of  a  mortgage  given  by 
defendants,  as  members  of  the  plaintiff  as- 
sociation, to  secure  a  loan  made  to  them. 
The  facts  necessary  for  an  understanding  in 
this  case  are  as  follows:  That  in  October, 
1888,  the  defendant  Bva  M.  Murphy  became 
a  member  of  the  association  by  the  purchase 
of  five  shares  of  Its  capital  stock.  That  In 
November,  1888,  the  said  Bva  M.  Murphy 
borrowed  from  said  association  the  sum  of 
$1,000,  paying  a  premium  therefor  of  $370, 
or  37  per  cent,  on  the  face  of  the  loan,  receiv- 
ing In  cash  from  the  association  the  sum  of 
$630;  that  Is,  that,  at  a  regular  meeting  of 
the  said  association,  the  funds  on  hand  sub- 
ject to  loan  were  put  up  at  auction,  and  sold 
to  the  party  who  should  offer  the  highest 


price  for  the  privflege  ot  borrowing  It.  This 
bid  was  denominated  the  "premium,"  and  la 
this  case  amounted  to  $370,  which  was  de- 
ducted from  the  amount  of  money  bid  for. 
Under  the  rules  of  the  association,  the  bor- 
rower agreed  to  pay  monthly  dues  on  stock 
of  $1  per  share,  and.  In  addition  thereto,  a 
monthly  payment  of  interest,  which  should 
equal  8  per  cent  on  the  amount  of  the  loan. 
In  this  case  the  interest  was  estimated  on 
a  basis  of  the  ta.ce  value  upon  the  stock 
upon  which  the  loan  was  made,  being  $1,000, 
and  the  interest  Installments  therefor  were 
$6.66  per  month.  That,  In  pursuance  to  this 
agreement,  and  as  representing  the  obliga- 
tion on  the  part  of  the  defendant  to  make 
the  payments,  she  and  her  codefendant,  be- 
ing husband  and  wife,  executed  their  bond 
to  the  association,  dated  the  30th  day  of 
November,  1888,  and  containing  the  condi- 
tions mentioned.  That,  to  secure  the  per- 
formance of  the  covenants  of  the  said  bond, 
the  defendants  executed  and  delivered  to 
the  association  their  mortgage  of  same  date 
on  certain  real  estate  in  the  town  of  Good- 
land.  That  the  defendants  complied  with 
the  conditions  of  their  bond,  paid  the  month- 
ly dues  on  stock  and  the  monthly  Interest 
payments  on  loan  and  all  fines  assessed  for 
delinquencies  from  November,  1888,  up  to 
and  including  July,  1898.  That,  at  the  last- 
mentioned  date,  they  made  default,  which 
has  continued  up  to  the  time  of  judgment 
rendered  in  the  case.  That  on  the  15th  day 
of  May,  1894,  this  action  was  commenced, 
and  at  the  November  term,  1894,  was  tried 
to  the  court,  jury  being  waived.  The  court 
made  special  findings  of  fact  and  conclusions 
of  law,  rendering  judgment  thereon  in  favor 
of  the  association  for  the  sum  of  $290.60, 
with  decree  of  foreclosure  of  mortgage  and 
cancellation  of  the  stock  held  by  Bva  M. 
Mnrphy.  Both  plaintiff  and  defendants  filed 
motion  to  set  aside  findings  of  fact  and  con- 
clusions of  law,  which  were  overruled  by 
the  court,  and  duly  excepted  to,  and  also 
filed  their  several  motions  for  judgment  on 
the  findings  of  fact,  which  being  overruled, 
they  each  presented  their  several  motions 
for  new  trial,  which  being  overruled  and 
excepted  to,  both  parties  bring  the  case  hero 
for  review  upon  petition  and  cross  petition  In 
error,  with  case  made  attached.    Modified. 

W.  K.  Brown  and  B.  F.  Murphy,  for  plain- 
tiffs In  error,  defendants  below.  Hoyt  An- 
drews and  B.  S.  Knight,  for  defendant  In  er- 
ror, plaintiff  below. 

OILKBSON.  P.  J.  (after  stating  the  facts). 
Both  parties  to  this  action  are  dissatisfied 
with  the  judgment  of  the  trial  court,  and  ask 
its  reversal.  We  think  the  judgment  of  the 
court  below  Is  correct  as  to  the  law  governing 
the  recovery  In  actlonc  of  this  kind,  and  the 
only  error  we  find  Is  mathematically,  the 
amount  being  too  large. 

The  law  governing  corporations  of  this  kind 
Is  found  in  artMe  17,  c  23,  par.  14^  Qea. 
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St.  1889,  being  section  271  of  said  chapter, 
which  sets  forth  the  powers  of  such  associa- 
tions, among  others:  "That  It  may  loan  mon- 
ey to  Its  members  on  the  security  of  United 
States  bonds,  bonds  of  the  state  of  Kansas, 
tbe  stock  of  the  association,  or  real  estate, 
which  loans  shall  be  repaid  In  such  stated  In- 
stallments as  are  described  by  the  by-laws, 
and  all  contracts  between  such  associations 
and  their  members  shall  be  deemed  valid  and 
binding  In  law:  provided,  that  the  sums  of  all 
the  repayments  agreed  to  be  made  by  the  bor- 
rower, for  the  whole  time  for  which  he  re- 
ceives his  loan,  shall  not  exceed  the  actual 
amount  of  money  borrowed,  with  interest 
thereon  at  12  per  cent,  ner  annum  for  the 
whole  time  for  which  it  is  borrowed."  Para- 
graph 1427  (section  272):  "Whenever,  by  rea- 
son of  default  in  the  payment  of  loans  or  dues 
by  members  of  such  association.  It  becomes 
necessary,  accordlnp  to  the  by-laws,  to  bring 
salt  on  any  mortgage  tor  the  purpose  of  col- 
lecting such  loans  or  dues,  no  greater  sum 
shall  be  recovered  than  tiiat  actually  due  at 
the  time  of  Judgment,  and  the  amount  so  due 
may  be  ascertained  by  adding  to  the  sum  of 
arrears,  tbe  per  cent,  value  of  all  future  in- 
stallments designated  at  the  rate  per  cent, 
according  to  the  times  and  period  of  payments 
established  by  the  by-laws,  not  inconsistent 
with  section  1,  of  this  act  And  whenever, 
by  the  constitution  or  by-laws  of  any  such  as- 
sociation, loans  shall  be  made,  or  have  here- 
tofore been  made,  to  its  members  by  the 
share,  for  premiums,  the  amount  for  which 
judgment  shall  be  rendered  shall  not  be  great- 
er than  the  actual  amoi^nt  of  money  loaned, 
with  interest  to  the  time  of  Judgment  at  12 
per  cent  per  annum,  and  all  unpaid  fines  law- 
fully assessed  against  the  borrower  for  non- 
payment under  such  by-laws,  not  exceeding 
2  per  cent,  per  month,  less  the  amount  paid 
In  on  such  shares  with  like  interest  from  the 
time  of  payment,  or  payments."  The  latter 
portion  of  this  section  unquestionably  applies 
only  to  such  loans  as  have  been  made  to  a 
member  by  the  share  upon  premiums;  and 
the  case  at  bar  falls  within  its  provisions,  and 
the  amount  to  be  recovered  In  this  action 
from  Mrs.  Murphy  Is  governed  by  its  terms. 
It  is  conceded  that  the  amount  loaned  Mrs. 
Murphy  was  $630.  This,  with  12  per  cent. 
Interest  thereon,  from  the  date  of  the  loan 
to  the  date  of  the  Judgment  together  with  all 
fines  legally  assessed  for  nonpayment,  estab- 
lishes and  limits  the  amount  of  recovery,  and 
she  Is  entitled  to  credit  for  all  sums  iMdd  In 
on  her  shares  of  stock,  with  interest  thereon 
«t  tbe  same  rate  from  the  time  they  were 
paid. 

We  should  firbt  ascertain  the  amount  (If 
any)  due  the  association  at  the  time  default 
was  made,  viz.  July  30,  1893,  as  this  Is  the 
amount  for  which  suit  Is  brought  Under  the 
terms  of  tbe  contract,  the  Interest  began  on 
November  30,  1888,  and  the  first  Installment 
of  interest  then  was  due  December  30,  1888. 
Bat  It  la  admitted  that  she  made  a  payment 


of  $11.65  in  November,  and,  both  parties  hav- 
ing allowed  this  as  a  legal  credit  we  will  tli> 
so.  This  amount  then,  should  be  dednctej 
from  the  actual  amount  loaned,  of  $630;  malt- 
ing the  principal  upon  which  Interest  should 
be  calculated  from  November  30,  1888,  tbe 
date  of  loan,  to  July  30,  1893,  the  date  of  de- 
fault The  Interest  on  this  loan  should  have 
been  calculated  on  the  amount  actually  loan- 
ed, and  not  on  the  amount  bid  for.  As  the 
payments  made  for  interest  In  this  case  ex- 
ceeded the  amount  of  interest  due  at  the  time 
they  were  made,  tbe  taiterest  should  be  calcu- 
lated to  the  time  of  payment,  added  to  the 
principal;  and  from  this  amount  (Interest  and 
principal)  the  amount  paid  should  be  deduct- 
ed, and  the  balance  treated  as  a  new  capital, 
and  ao  on  until  all  the  payments  are  account- 
ed for;  and,  as  the  amount  paid  In  on  the 
shares  draws  the  same  Interest  from  the  time 
of  said  payment  or  payments,  they  should 
be  treated  in  the  same  way.  So,  In  making 
our  computation,  we  have  treated  them  In 
the  aggregate  as  monthly  payments  of  111.65 
per  month;  and  we  find  the  amount  due  on 
the  default  to  be  $190.14.  To  this  amount  we 
add  the  unpaid  fines  for  August  September, 
October,  November,  and  December,  1893,  and 
January,  February,  March,  and  April,  1891 
(they  being  all  the  months  for  which  the  asso- 
ciation would  have  the  right  to  charge,  as  the 
suit  was  commenced  in  May,  before  the  fine 
for  that  month  fell  due.  and,  after  the  com- 
mencement of  the  action,  no  fines  could  be 
legally  assessed):  and.  at  2  per  cent  per 
month  of  the  monthly  Installments,  tbey 
would  be  24  cents  each,  amounting  to  $2.16; 
and  upon  the  aggregate  amount,  viz.  $192.30. 
Interest  would  be  charged  at  the  rate  of  12 
per  cent,  per  annum  frum  July  30,  1893,  to 
the  date  of  Judgment,  November  2C,  1894,  viz. 
$32.42,  making  a  total  for  which  Judgment 
should  have  been  rendered  of  $221.72. 

The  plaintUI  In  erroi  complains  of  an  over- 
charge of  fines  assessed  and  collected  against 
her  in  the  sum  of  $20.  The  court  below  finds 
that  she  has  paid  as  fines  the  sum  of  $31. 
Upon  what  testimony  the  findings  of  tbe 
court  or  the  complaint  of  the  plaintiff  In  error 
is  based  we  are  unable  to  state,  as  none  of 
the  testimony  In  this  case  Is  preserved  In  tbe 
record;  nor  has  the  slightest  attempt  been 
made  by  the  plaintiff  in  error  to  Inform  ns 
as  to  tbe  amount  per  month  of  fines  charged, 
or  for  what  months  or  number  of  months 
they  were  charged,  and  we  can  only  say  that. 
If  the  plaintiff  In  error  has  been  charged  fines 
to  exceed  2  per  cent  per  month  of  the  montb- 
ly  Installments,  she  is  entiUed  to  a  credit 
therefor,  together  with  Interest  thereon  from 
the  time  they  have  been  chargfed,  and  we  base 
this  upon  the  presumption  that  testimony  wa-i 
Introduced  upon,  this  point  tor  we  do  not 
think  that  the  learned  trial  Judge  would  bare 
made  a  finding  unless  It  was  sustained  by  evi- 
dence. 

It  will  be  noticed  that  In  our  calcnlations 
we  have  omitted  therefrom  the  man  <rf  five 
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dollan  paid  In  October,  18S8.  We  do  not 
think  this  Ifl  a  proper  credit  to  be  allowed 
against  this  loan.  It  was  paid  as  dues  on 
stock.  It  is  trne,  bnt  paid  as  a  membership 
payment,  and  the  plaintiff  In  error  would 
have  been  liable  for  it  even  though  she  had 
never  made  this  loan.  This  is  equally  true  of 
the  payment  of  five  dollars  made  In  Novem- 
ber, but,  as  both  parties  have  treated  this  as 
a  legitimate  credit,  we  have  so  allowed  it. 

The  conrt,  in  its  calculations,  allowed 
monthly  fines  for  each  month  from  the  date 
of  default  to  the  date  of  the  rendition  of  the 
judgment,  being  16  months.  This,  we  think, 
is  error.  When  the  plaintiff  below  exercised 
its  option  to  declare  the  debt  due,  the  pay- 
ment of  fines  unquestionably  ceased;  nor 
could  they  after  the  commencement  of  their 
action  continue  to  legally  assess  fines  against 
the  defendant  below. 

The  Judgment  in  this  case  will  be  modified, 
and  cause  remanded  for  further  proceedings 
in  accordance  with  the_  views  herein  express- 
ed.   All  the  Judges  concurring. 


NICOLAI   BRO.   OO.  ▼.  KRIMBLB. 
(Supreme  Conrt  of  Oregon.     Feb.  24,  1886.) 

FLIADIRO— AlDSB  BT   ^EBOIOT. 

A  complaint  for  goads  sold,  failing  to  al- 
lege the  date  of  such  sale,  or  the  reasonable  value 
or  agreed  price  of  such  goods,  or  the  terms  of  pay- 
ment, is  cured  by  verdirt,  where  an  itemized  state- 
ment was  furnished  to  defendant,  and  defendant 
admitted  the  delivery  of  the  goods. 

Appeal  from  circuit  court,  Mnltnomah  coun- 
ty;  K  D.  Shattuck,  Judge. 

Action  by  the  Nicolai  Bro.  Company  against 
Jacob  Krimble  for  goods  sold  and  delivered. 
From  a  jndgment  in  favor  of  defendant,  not- 
withstanding a  verdict  of  tbe  Jury  adverse  to 
him,  plaintiff  appeals.     Reversed. 

A  G.  Emmons,  for  appellant  R.  C.  Wright, 
for  respondent 

BEAN,  O.  J.  This  case  comes  here  on  an 
appeal  from  a  Judgment  given  in  favor  of  de- 
fendant, notwithstanding  a  verdict  of  the 
jury  adverse  to  him.  The  facts  are  that,  on 
December  11,  1893,  the  plaintiff  commenced 
an  action  against  the  defendant  in  the  Jus- 
tice's conrt  by  filing  a  complaint  which.  Inter 
alia,  alleged:  '^hat  defendant  is  indebted  to 
plaintiff  in  the  sam  of  $82.25,  on  account  of 
certain  goods,  wares,  and  merchandise  sold 
and  delivered  by  plaintiff  to  defendant  at  the 
special  instance  and  request  of  defendant 
amounting  to  the  said  sum  of  $92.25.  That 
the  said  sum  of  $92.25  is  now  due  and  owing, 
and  the  same  has  not  been  paid,  nor  any  part 
thereof."  On  tbe  14th  day  of  December,  as 
demanded  by  the  defendant,  plaintiff  fur- 
nished him  a  copy  of  the  account  upon  which 
the  action  was  brought,  which  gave  the 
Items,  date,  character,  and  value  thereof.  On 
the  next  day  the  defendant,  wltliout  object- 
ing to  the  form  or  sufllciency  of  tbe  com- 
y.48P.no.7 — 55 


plaint,  answered,  denying  the  aliegati<'U8 
therein  contained,  and  for  an  affirmative  de- 
fense averred,  in  substance,  that  on  July  24, 
1893,  plaintiff  and  defendant  entered  into  an 
agreement  by  which  the  plaintiff  was  to  fur- 
nish to  the  defendant  certain  goods,  wares, 
and  merchandise  including  those  referred  to 
In  the  complaint,  as  shown  by  the  itemized 
statement  thereof,  for  use  in  the  erection  of 
a  certain  church  building,  for  a  gross  sum  of 
$608,  and  that  the  same  had  been  fully  paid 
before  the  commencement  of  the  action.  Tbe 
reply  admits  the  contract  referred  to  in  the 
answer,  but  denies  that  the  work  and  mate- 
rial for  which  the  action  was  brought  was  in- 
cluded therein  or  as  a  part  thereof,  and  al- 
leges that  the  goods,  wares,  and  merchandise 
referred  to  in  the  complaint  were  not  includ- 
ed in  said  contract,  but  were  furnished  the 
defendant  outside  of  the  contract  and  in  ad- 
dition to  those  to  be  furnished  thereunder. 
After  two  trials  in  the  Justice's  court,  and 
two  in  the  circuit  court,  a  verdict  was  finally 
rendered  for  plaintiff  for  the  amount  sued 
for.  Whereupon  defendant  filed  a  motion 
for  Judgment  notwithstanding  the  verdict 
upon  the  ground  that  the  complaint  did  nbt 
state  a  cause  of  action.  This  motion  was 
sustained,  and  plaintiff  appeals. 

That  the  complaint  is  defective,  and  wonld 
have  been  subject  to  a  demurrer,  may  be  con- 
ceded; but  we  think  It  must  be  held  suffi- 
cient after  verdict.  The  general  rule  In  such 
case  is  "tliat  wherever  facts  which  are  so 
essential  to  a  recovery  that  without  proof 
of  them  on  tbe  trial,  a  verdict  could  not  have 
been  rendered  under  the  direction  of  the 
court,  there  the  want  of  the  express  state- 
ment is  cured  by  the  verdict  provided  the 
complaint  contain  terms  sufiiciently  general 
to  comprehend  the  facts  In  fair  and  reasona- 
ble intendment"  Field,  J.,  In  Garner  v.  Mar- 
shall, 9  Cal.  269.  The  complaint  in  this  case 
alleges  the  sale  and  delivery  of  the  goods, 
wares,  and  merchandise  out  of  which  the  in- 
debtedness arose,  by  the  plaintiff,  to  the  de- 
fendant at  his  special  instance  and  request, 
and  the  failure  to  allege  the  date  of  such  sale, 
or  tbe  reasonable  value  or  agreed  price  of 
such  goods,  or  the  time  or  terms  of  payment, 
are  mere  defects  of  statement  and  are,  we 
think,  cured  by  verdict  Davidson  v.  Bail- 
road  Co.,  11  Or.  136,  1  Pac.  705;  Aiken  v. 
Coolidge,  12  Or.  244,  6  Pac.  712.  Courts  are 
required  to  disregard  defects  in  pleadings 
which  do  not  affect  tbe  substantial  rights  of 
the  adverse  party.  Code,  (  106.  In  the  case 
before  us,  we  cannot  say,  from  an  inspection 
of  the  record,  that  any  substantial  right  of 
defendant  was  or  could  have  been  affected 
by  the  defects  in  tlie  complaint  He  was 
fully  advised,  before  answering,  by  the  item- 
ized statement  furnished  at  his  request  of 
the  character  and  price  of  the  goods  for 
which  the  action  was  brought  and  the  date 
of  the  alleged  sale.  By  his  answer  he  admits 
their  delivery  and  receipt  but  avers  that 
they  were  a  part  of,  and  Included  in,  the 
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larger  order.  That  was  the  only  issue  on  the 
trial;  and,  it  having  been  submitted,  with- 
out objection,  to  the  Jury,  it  seems  to  us  the 
objection  that  the  complaint  is  defective  came 
too  late  after  verdict.  The  Judgment  of  the 
court  belpw  must  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
a  judgment  on  the  f  erdict. 


HEINTZ  et  al.  v.  BURKHARD. 
(Supreme  Court  of  Oregon.     Feb.  24,  1896.) 
BtjlTUTb  or  Fkadds  —  Aobeemeht  for  Salb  of 
Persosaltt  — Goods  sot  is  Existence —  Cos- 

TKACT  FOB  HANUFACTORB  A.C0OBDIHO  TO  SPECIAL 

Dbsiox. 

1.  An  oral  contract  to  mannfactnre  and  fur- 
nish the  ironwork  for  a  building  is  not  an  agree- 
ment relating  to  a  sale  of  personalty,  within  the 
statute  of  frauds,  where  such  ironwork  is  not  in 
^iatence  at  the  date  of  the  contract. 

2.  An  oral  contract  for  the  manufacture  of 
ironworlc  for  a  building  according  to  a  particular 
design,  not  used  in  the  ordinary  course  of  busi- 
ness or  manufactured  for  general  trade,  is  not  an 
agreement  relating  to  the  sale  of  personalty,  with- 
in the  statute  cf  frauds. 

Appeal  from  drcnlt  <coDrt,  Mnttnomah 
county;   £1.  D.  Shattuck,  Judge. 

Action  bv  A.  R.  Helntz  &  Co.  against  Jo- 
seph Burlchard.  From  a  Judgment  of  non- 
suit, plaintiffs  appeal.     Beversed. 

W.  T.  Muir,  for  appellants.  J.  V.  Beach, 
for  respondent 

BEAN,  C.  J.  This  action  was  brought  to 
recover  damages  for  the  breach  of  a  con- 
tract to  furnish  the  ironwork  for  defend- 
ant's building,  and  comes  here  on  an  ap- 
peal from  a  Judgment  of  nonsuit.  For  the 
purposes  of  this  appeal,  it  is  sufficient  to 
say  that  the  evidence  tended  to  show  that  in 
August,  1894,  the  plaintiff  and  defendant 
entered  Into  an  oral  contract,  by  the  terms 
of  which  the  plaintiff  was  to  manufacture, 
and  furnish  to  the  defendant,  the  ironwork 
for  a  brick  building  about  to  be  erected 
by  bim,  according  to  certain  plans  and  speci- 
fications, for  the  sum  of  $2,825,  but  that  de- 
fendant subsequently,  and  before  any  work 
was  performed,  wrongfully  refused  to  al- 
low plaintiff  to  proceed  with  the  execution  of 
Its  contract  The  Ironwork  referred  to  was 
not  to  be  of  the  Idnd  manufactured  by  the 
plaintiff  in  the  usual  course  of  business,  or 
for  the  trade,  but  of  special  designs  and 
measurements,  snltable  only  for  use  In  the 
construction  of  defendant's  building.  'The 
court  below  ruled  that  the  contract  was  "an 
agreement  for  the  sale  of  personal  property," 
within  the  meaning  of  subdivision  5,  §  785, 
of  Hill's  Annotated  Laws,  and  void  because 
not  in  writing,  and  this  ruling  presents  the 
only  question  to  be  determined  on  this  ap- 
peal. 

To  determine  whether  a  given  contract 
concerning  personal  property,  which  does 
not  exist  in  specie  at  the  time  It  Is  entered 
Into,  but  must  be  manufactured  and  brought 


Into  being  under  the  contract,  comet  within 
the  statute  of  frauds,  is  not  without  diffi- 
culty, and  the  decisions  are  by  no  means 
reconcilable.  The  chief  difficulty  in  all  such 
cases  is  encountered  In  determining  when 
the  contract  Is  substantially  for  the  sale  of 
personal  property,  to  be  executed  In  Uie 
future,  and  when  for  work  and  labor  and 
material  only.  If  the  former,  it  Is  within 
the  statute.  If  the  latter,  it  Is  not  Thus 
far  the  authorities,  except  In  the  state  of 
New  York,  are  substantlaUy  agreed;  but 
there  have  been  numerous  decisions,  and 
much  diversity  and  even  conflict  of  opin- 
ion. In  relation  to  a  proper  rule  by  which  to 
determine  whether  a  contract  is  in  fact  for 
the  sale  of  personal  property,  and  therefore 
within  the  statute,  or  for  work  and  labor  and 
material  furnished,  and  so  without  the  stat- 
ute. There  appear  to  be  substantially  three 
distinct  views  upon  the  statute,  which,  for 
convenience,  are  generally  designated  as  the 
English,  the  New  Tork,  and  the  Massachu- 
setts rules,  as  represented  by  the  decisions 
of  their  respective  courts.  In  England,  aft- 
er a  long  series  of  caaea  In  which  various 
tests  have  been  suggested,  the  rule  seems  to 
have  been  settled  in  Lee  y.  Griffin,  1  Best 

6  8.  272,  that  "If  the  contract  be  such  that 
when  carried  out  It  would  result  In  the  sale 
of  a  chattel,  the  party  cannot  sue  for  work 
and  labor;  but,  if  the  result  of  the  contract 
is  that  the  party  has  done  work  and  bbor 
which  ends  In  nothing  that  can  become  the 
subject  of  a  sale,  the  party  cannot  sue  for 
goods  sold  and  delivered."  In  that  case  the 
action  was  brought  by  a  dentist  to  recover 
£21  for  two  sets  of  artificial  teeth  made  for 
the  defendant's  testatrix.  The  court  held 
the  contract  to  be  for  the  sale  of  chattel& 
and  within  the  statute.  But  this  dedsion 
seems  to  stand  alone,  and  is  in  direct  con- 
flict with  the  previous  decisions  of  the  Engltsb 
courts.  Towers  v.  Osborne,  1  Strange.  506; 
Clayton  v.  Andrews,  4  Burrows,  2101;  Ron- 
deau V.  Wyatt  2  H.  Bl.  (53;  Cooper  v.  Elston, 

7  Term  B.  14;  Groves  v.  Buck,  3  Maule  & 
S.  178;  Garbutt  v.  Watson,  5  Bam.  &  Aid. 
613;  Smith  V.  Surman,  9  Bam.  &  C.  574.  It 
is  said  to  have  been  the  result  of  Lord  Ten- 
terden'B  act  which  expressly  extended  the 
statute  to  all  contracts  of  sale,  notwith- 
standing the  goods  "may  not  at  the  time  of 
such  contract  be  actually  made,  procured  or 
produced  or  fit  or  ready  for  delivery,  or 
some  act  may  be  required  for  the  maklbg 
or  completing  thereof  to  render  the  same  fit 
for  delivery."  Meincke  v.  Falk.  55  Wis. 
432,  13  N.  W.  545;  BenJ.  Sales  (6th  Ed.)  108. 
In  this  condition  of  the  English  authnrltief, 
we  are  not  prepared  to  go  to  the  full  ex- 
tent of  Lee  V.  Griffin.  It  Is  an  extreme 
case,  and,  unless  the  decision  was  made  to 
conform  to  Lord  Tenterden's  act  it  antago- 
nizes the  opinions  of  some  of  the  most  emi- 
nent Jurists  of  England,  and  is  open  to  the 
objection  that  It  practically  permits  the 
fraud  which  theoretically  the  statute  seeb 
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to  preTent.  To  say  that  a  contract  of  a 
dentist  to  manufacture  and  furnish  a  set  of 
false  teeth  for  his  customer  is  "an  agree- 
ment for  the  sale  of  personal  Droperty," 
wltliln  the  meaning  of '  the  statute,  is  cer- 
tainly giving  It  the  widest  possible  opera- 
tion, and  has  not  found  general  recognl- 
tioa  In  this  country,  as  a  correct  expoRltlon 
of  the  doctrine,  although  the  simplicity  of 
the  rule  has  commended  It  to  many  of  the 
Judges.  In  New  Tork  the  rule  prevails  that 
a  contract  concerning  personal  property  not 
existing  in  soUdo  at  the  time  of  the  contract, 
hut  which  the  vendor  is  to  manufacture  or 
put  in  condition  for  delivery,  such  as  the 
woodwork,  for  a  wagon,  or  wheat  not  yet 
threshed,  or  nails  to  be  made  from  iron  be- 
longing to  the  manufacturer,  and  the  like, 
is  not  within  the  statute.  Crookshank  v. 
Burrell,  18  Johns.  58;  Downs  v.  Ross,  23 
Wend.  270;  Sewall  v.  Fitch,  8  Cow.  215; 
Parsons  v.  Loucks,  48  N.  T.  17;  Cooke  v.  Mil- 
lard, 65  N.  T.  352;  Hlgglns  v.  Murr^,  73  N. 
Y.  352.  But  this  rule  seems  to  be  peculiar 
to  that  state.  By  the  Massachusetts  rule 
the  test  is  not  the  existence  or  nonexistence 
of  the  commodity  at  the  time  of  the  contract, 
as  in  New  Tork.  or  whether  the  contract 
will  ultimately  result  in  the  transfer  of  the 
title  of  a  chattel  from  the  vendor  to  the 
vendee,  as  In  England,  but  whether  the  ar^ 
tide  is  such  as  the  manufacturer  ordinarily 
produces  in  the  course  of  business,  and  for 
the  trade,  .or  as  the  result  of  a  special  or- 
der, and  for  special  purposes.  If  the  for- 
mer, it  is  regarded  as  a  contract  of  sale, 
and  within  the  statute.  If  the  latter.  It  is 
held  to  be  essentially  a  contract  for  labor 
and  material,  and  therefore  not  within  the 
statute.  Thus,  it  is  held  that  an  agreement 
to  build  a  carriage  of  a  certain  design  Is 
not  within  the  statute  (Mixer  v.  Howarth, 
21  Pick.  205),  but  that  a  contract  to  buy  a 
certain  number  of  boxes  of  candles  at  a 
fixed  price,  which  the  vendor  said  he  would 
thereafter  finish  and  deliver,  is  a  contract 
of  sale,  to  which  the  statute  applies.  Gard- 
ner v.  Joy,  9  Mete.  (Mass.)  177.  The  re- 
sult of  the  decisions  in  that  state  has  recent- 
ly been  stated  thus:  "A  contract  for  the  sale 
of  articles  then  existing,  or  such  as  the  yen- 
dor,  in  the  ordinary  course  of  bis  business, 
manufactures  or  procures  for  the  general 
market,  whether  on  band  at  the  time  or  not, 
is  a  contract  for  the  sale  of  goods,  to  which 
the  statute  applies.  But,  on  the  other  hand, 
if  the  goods  are  to  be  manufactured  espe- 
cially for  the  purchaser,  and  upon  his  spe- 
cial order,  and  not  for  the  general  market, 
the  case  is  not  within  the  statute."  Ames, 
J.,  in  Goddard  v.  Dlnney,  115  Mass.  450. 
And  this  doctrine  seems  to  be  the  one  most 
widely  adopted  In  this  country.  As  to  the 
latter  part  of  the  rule,  relating  to  goods 
made  on  special  orders,  there  is  little  if  any 
conflict  In  the  American  cases.  Baker,  Sales, 
f  96;  2  Schouler,  Pers.  Prop.  §  443;  Brown.  St. 
Frauds,  S  308;  8  Am.  &  Eng.  Enc.  Law,  707; 


note  to  Plynn  v.  Dougherty,  14  Lawy.  Rep. 
Ann.  230  (CaL)  27  Pac.  1080;  Melncke  v. 
Falk,  55  Wis.  427,  13  N.  W.  545;  Finney  v. 
Apgar,  31  N.  J.  Law.  266;  Phipps  v.  Mc- 
Farlane,  3  Minn.  109  (GU.  61);  Hlght  v. 
Ripley,  19  Me.  137;  Cason  v.  Cheely,  6  Ga. 
654;  Abbott  v.  Gilchrist,  38  Me.  260.  Un- 
til legislation  shall  assert  Itself  more  posi- 
tively, the  courts  are  put  to  their  election  as 
between  these  three  rules,  which,  though 
each  has  its  own  merits,  are  not  to  be  recon- 
ciled with  one  another.  In  the  absence  of  a 
statute  substantially  the  same  as  Lord  Ten- 
terden's  act,  we  are  unwilling  to  go  to  the 
extent  of  the  doctrine  of  I.«e  v.  Grlflln; 
and  in  this  case  It  is  unnecessary  for  us  to 
give  a  preference  to  either  the  New  York 
or  Massachusetts  rule,  because  the  contract 
In  question  la  valid  under  either.  It  would 
be  excluded  from  the  operation  of  the  stat- 
ute, by  the  rule  adopted  in  New  York,  be- 
cause the  subject-matter  of  the  contract  did 
not  exist  In  solido,  or  at  all,  at  the  time  it 
was  made:  and  it  is  not  within  the  statute 
under  the  Massachusetts  rule  and  the  gen- 
erally accepted  American  doctrine,  because 
the  ironwork  was  to  be  manufactured  espe- 
cially for  the  defendant,  and  upon  his  spe- 
cial order,  according  to  a  particular  design, 
and  was  not  such  as  the  plalntlCTs,  in  the 
ordinary  course  of  their  business,  manufac- 
tured for  the  general  trade.  It  follows  that 
under  either  view  the  court  below  was  In 
error  in  holding  that  the  contract  was  void 
because  not  in  writing.  The  Judgment  must 
therefore  be  reversed,  and  a  new  trial  or- 
dered. 


MATLOCK  V.  WHEELER  et  al. ' 
(Supreme  Court  of  Oregon     Feb.  24,  1896.) 

A1.TKRATION    OP   NOTS— BVIDBKOS— WlTSES*— R»- 

BCTTiNO  Hattek  Fibst  Eucited  OS  Cross-Bx- 
amisatios— instrcctiosa— cosstruotio."?  as  a 
Whole. 

1.  In  an  action  on  a  note  bearing  interest 
from  maturity,  plaintiff  testified  that  after  Its  ex- 
ecution, and  on  defendants'  suggestion  that,  by 
mistake,  it  had  been  given  for  too  large  a  sum, 
he  indorsed  a  payment  thereon,  nnd  erased  the 
word  "maturity,"  but  defendants  denied  consent 
to  the  erasure,  and  claimed  that  it  was  fraudnlent. 
Held,  that  evidence  that  the  amount  of  the  note, 
after  deducting  the  indorsed  payment,  included 
interest  from  the  date  of  the  note  to  maturity, 
calculated  in  advance,  was  admissible. 

2.  Where  testimony  that  costs  of  actions  on 
prior  notes  constituted  part  of  the  consideration 
of  the  note  in  suit  was  improperly  brought  out 
for  the  first  time  on  cross-examination  or  plain- 
tiff, who  had  not  testified  thereto  in  chief,  a  check 
which  one  of  the  defendants  testified  was  given 
in  payment  of  such  costs  was  inadmissible. 

8.  On  an  issue  as  to  whether  the  erasure  of 
the  word  "maturity"  from  a  note,  whereby  inter- 
est became  payable  from  the  date  of  the  note,  was 
ratified  by  the  maimers,  a  charKe  that  if  the  atten- 
tion of  the  makers,  "or  any  of  them,"  was  called 
to  the  alteration,  and  they  said  that  it  was  all 
rlRht,  there  was  a  ratification,  was  not  objection- 
able, as  authorizing  an  inference  that  such  action 
by  any  one  of  the  makers  would  amount  to  a  rati- 
fication by  all,  where  other  charges  stated  that 


1  Rehearing  pending. 
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only  the  makers  who  consented  to  the  change  were 
bound  thereby. 

Appeal  from  circuit  court.  Lane  county;  J. 
C.  Fxillerton,  Judge. 

Action  by  J.  D.  Matlock  aealnst  A.  Wheeler 
and  others  on  a  promissory  note.  Judgment 
for  plaintiff,  and  defendants  appeal.  Be- 
Tersed. 

J.  M.  Williams  and  L.  FUnn,  for  appellants, 
li.  BUyeu  and  A.  O.  Woodcock,  for  respondent. 

WOLVERTON,  J.  This  action  was  insti- 
tuted to  recover  on  a  promissory  note  calling 
for  the  sum  of  $1,170  on  or  before  September 
9,  1893,  with  Interest  at  10  per  cent  per  an- 
num from  maturity,  executed  and  delivered 
to  plaintiff  October  22,  1892,  by  the  defend- 
ants A.  Wheeler,  B.  J.  Crawford,  J.  N.  B. 
Fuller,  and  J.  C.  Ooodale.  The  complaint, 
after  setting  out  the  note,  contains  this  alle- 
gation: "That  said  note  was  executed  for  a 
prior  Indebtedness,  and,  subsequent  to  the  ex- 
ecution of  the  same,  it  was  claimed  by  the 
defendants  that  a  mistake  had  been  made  in 
the  amount  of  said  indebtedness  for  which 
said  note  was  given,  and  thereupon,  at  the  re- 
quest of  defendants,  and  with  their  consent 
and  knowledge,  In  order  to  correct  said  mis- 
take, an  Indorsement  of  $195  was  placed  on 
said  note  of  the  same  date  as  the  note,  and 
the  word  'maturity'  in  said  note  was  erased, 
all  of  which  defendants  consented  to,  and 
ratified  and  conflnued."  The  defendants  an- 
swered separately,  except  Crawford,  who 
made  ho  appearance.  The  answers  are  alike, 
and  raise  a  material  issue,  by  denying  "that 
the  word  'maturity'  in  said  note  was  erased 
with  the  knowledge  or  consent  of  said  de- 
fendants, or  any  of  said  defendants,  or  that 
said  defendants,  or  any  of  them,  consented  to 
or  ratified  or  confirmed  said  erasure."  It  is 
then  afilrmatlvely  averred  that  plaintiff 
wrongfully  and  fraudulently,  with  intent  to 
cheat,  wrong,  and  defraud  defendants,  and 
without  their  knowledge  or  consent,  erased 
the  word  "maturity"  from  said  note,  which 
being  denied  by  the  replies,  the  parties  went 
to  trial  upon  the  Issues  thus  joined.  The 
plaintiff,  testifying  In  his  own  belialf,  gave 
evidence  in  chief  tending  to  show  that,  a  few 
days  after  the  execution  of  the  note,  the  de- 
fendant Wheeler  cnme  to  bis  place  of  busi- 
ness, and  stated  that  there  was  a  mistake  In 
the  note;  that  it  was  given  for  too  much 
money,  and,  to  correct  it,  he  wanted  a  credit 
of  $195  indorsed  thereon,  and  to  have  the 
note  draw  Interest  from  date,  and,  continu- 
ing, said:  "He  showed  me  some  flgrures  by 
which  I  saw  he  was  right  I  told  Mr.  Wheel- 
er I  would  give  the  credit  on  the  note,  and 
make  the  change  as  soon  as  I  could  see  the 
parties,  if  they  were  willing  to  do  It,  and  I 
did  so."  Further  testimony  was  then  given 
by  him  tending  to  show  that  he  subsequently 
saw  all  the  makers  of  the  note,  obtained  their 
consent,  and  made  the  change  accordingly, 
by  indorsing  $195  thereon,  and  erasing  the 


word  "maturity."  Without  having  testlfled 
In  chief  touching  the  consideration  of  the 
note,  he  was  asked  and  permitted  to  answer, 
over  objection,  the  following  question,  viz.: 
"What  was  the  consideration  of  the  |1,1'0 
note  on  which  you  recognized  the  overcharge 
of  $195,  leaving  the  true  principal  $975."  An- 
swer: "There  were  three  notes  given  to 
Goodale  and  I  for  $4,500.  These  notes  were 
partly  paid.  *  •  »  Some  time  before  that, 
some  eight  months  probably,  Mr.  Goodale 
claimed  to  have  collected  something  between 
$800  and  $2,000  on  the  notes,  leaving  what- 
ever balance  there  would  be.  The  balance 
was  figured  up  and  put  into  four  notes,— 
three  notes  for  $303,  and  this  note  for  $1,170. 
*  *  *  I  had  to  commence  a  suit  to  collect 
my  half  of  the  money  he  [Goodale]  had  col- 
lected. In  this  suit  there  was  some  costs. 
and  the  note  of  $1,170  and  $300  notes  were 
for  the  same  thing,  and  were  to  balance  and 
adjust  the  debt  between  us  with  these  cost^. 
That  was  the  consideration,  and  was  a  part 
of  the  consideration  of  the  three  notes,  wltb 
accruing  costs."  After  the  plaintiff  had  rest- 
ed, A.  Wheeler,  one  of  the  defendants,  was 
called  as  a  witness,  who  gave  evidence  tend- 
ing to  show  that  in  October,  1892,  there  ex- 
isted two  notes  executed  by  Wheder,  Craw- 
ford, and  Fuller  to  Matlock  and  Goodale;  that 
Crawford  had  paid  one-half  of  the  notes,  and 
Wheeler  was  to  pay  the  remaining  half.  One 
of  these  notes,  being  for  $908.75,  was  due; 
and,  in  taking  it  up,  three  notes  were  given, 
for  $303  each.  The  other  note  was  for  $1,- 
500,  one-half  of  which  had  been  paid,  and 
the  balance,  with  three  years'  interest  there- 
on, would  become  due  in  September,  1893. 
This  note  was  to  be  renewed  with  J.  C.  Good- 
ale as  one  of  the  makers,  and,  in  pursuance  of 
the  Arrangement,  the  $1,170  note  was  execut- 
ed to  plaintiff,  which  was  made  to  draw  In- 
terest from  maturity,  because  the  Interest 
was  included  In  the  principal  sum.  The  wit- 
ness discovered  an  error  in  his  computation, 
and  explained  that  "the  principal  was  $1,1'*> 
when  It  should  have  been  $975,  which  wa» 
the  amount  due  on  the  note  for  which  it  was 
griven."  He  was  then  asked  the  foUowins 
question,  "In  the  settlement  that  led  up  to  the 
giving  of  this  note,  was  there  anything  In- 
cluded for  costs  of  some  former  litigation  r 
to  which  he  replied:  "Not  anything.  I  paid 
them.  I  gave  my  check  on  the  Lane  Connty 
Bank  for  them."  There  appears  to  have  been 
no  objection  made  at  this  tlm»  to  the  qoes- 
tion  or  answer.  But  the  bill  of  exceptions, 
after  reciting  some  intervening  matter,  sbo^s 
that  the  witness,  "after  having  been  allowed 
to  testify  as  above  stated,  also  testified  as 
follows."  The  same  question  then  appears  to 
have  been  propounded,  to  which  the  same  an- 
swer is  given  as  above,  and  thereupon  plain- 
tiff moved  that  the  answer  be  taken  from  the 
Jury,  which  was  allowed.  The  witness  was 
then  asked  to  "state  to  the  jury  what  If  sny, 
costs  were  paid."  He  answered  without  oN 
Jectlon:   "The  costs  were  paid  by  my  check 
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on  the  Lane  Ckjnnty  Bank."  The  check  waa 
then  offered  In  evidence,  but,  upon  objection, 
It  was  excluded  by  the  court.  Subsequently, 
K  J.  Crawford  was  called  as  a  witness  for 
defendants,  and  was  asked,  "What  was  the 
consideration  of  the  $1,170  note  mentioned  in 
plaintiff's  third  cause  of  action?"  which  ques- 
tion being  objected  to  by  plaintiff,  the  court 
sustained  the  objection.  The  purpose  of  the 
question,  as  disclosed  by  the  record,  was  to 
corroborate  Wheeler  in  the  main  as  touching 
his  statements  concerning  the  consideration 
of  the  note.  Counsel  contends  that  the  court 
erred  In  not  permitting  this  testimony  to  go 
to  the  Jury,  because— First,  the  testimony  of 
Wheeler  and  the  check  offered  by  him  were 
pertinent  to  rebut  the  statement  of  the  plain- 
tiff touching  the  costs  of  the  action  as  enter- 
ing  into  and  forming  part  of  the  considera- 
tion of  the  note  sued  on;  and,  second,  the 
testimony  of  both  Wheeler  and  Crawford* 
was  relevant  as  tending  to  establish  the  de- 
fendants' case.  Wheelet  denied  that  he  ever 
consented  to  the  change  in  the  note,  and.  In 
support  of  his  statement,  related  the  circum- 
stance, from  his  standpoint,  that  a  mistake 
was  simply  made  to  the  extent  of  $195 
against  himself  in  ascertaining  the  amount 
for  which  the  note  should  have  been  written, 
and  that  the  Indorsement  alone  would  leave 
the  amount  as  it  was  originally  Intended  by 
the  parties;  the  Interest  having  been  calcu- 
lated in  advance  to  September  9,  1893,  the 
date  upon  which  it  was  made  to  fall  due. 
Which,  added  to  the  principal,  made  $975,  In- 
stead of  $1,170.  He  said,  in  effect,  that  a 
change  In  striking  out  the  word  "maturity" 
would  increase  the  liability  by  the  amount  of 
the  Interest  on  the  true  principal  Intended  by 
the  parties,  to  wit,  $975,  from  the  date  of  the 
execution  of  the  note  to  the  date  of  its  ma- 
-furity,  and  therefore,  for  this  reason,  among 
others,  he  knew  he  did  not  consent  to  the 
change. 

We  will  consider,  first,  whether  this  testi- 
mony was  relevant  The  Issue  was  whether 
the  note  had  been  changed  by  striking  out 
the  word  "maturity"  with  the  consent  of 
the  makers,  or,  if  without  their  consent, 
whether  it  was  afterwards  ratified  by  them. 
The  rule  Is  settled  "that  the  evidence  offered 
must  correspond  with  the  allegations,  and 
be  relevant  to  facts  put  in  controversy  by 
the  pleadings."  Bradner,  Ev.  8.  But,  where 
the  evidence  is  at  all  material  and  Is  rele- 
vant. It  Is  error  to  exclude  it  Colglazler  v. 
Colglazler,  124  Ind.  196,  24  N.  B.  95.  It  Is 
said  in  Olmsted  v.  Hoyt,  11  Conn.  380,  that 
"evidence  ought  never  to  be  adjudged  irrele- 
vant which,  according  to  ordinary  experience 
and  the  common  observation  of  the  motives 
and  conduct  of  men,  may  fairly  be  supirased 
to  influence  and  persuade  candid  and  intelli- 
gent minds."  This  doctrine  is  approved  by 
Copp  V.  Hardy,  32  Mo.  App.  588.  Again,  in 
KaUroad  Co.  v.  Hart,  2  Ind.  App.  130,  28  N. 
E.  218,  it  is  said:  "A  witness  may  be  allow- 
od  to  testify  to  the  existence  of  any  collateral 


fact  that  may  tend  to  enable  him  to  remem- 
ber the  principal  fact  or  strengthen  his  con- 
viction In  its  truth."  Hunter  v.  Harris,  131 
111.  482,  23  N.  E.  626,  is  a  case  wherein  the 
issue  was  as  to  the  execution  of  a  promis- 
sory note.  The  proof  as  to  the  genuineness 
of  the  signatures  being  about  equally  bal- 
anced, it  was  held  that  evidence  tending  to 
show  a  reason  for  the  execution  of  the  note, 
and  a  reasonable  probability  or  improbabili- 
ty that  the  defendant  made  and  delivered 
the  same.  Is  not  only  competent,  but  highly 
important,  for  the  consideration  of  the  Jury. 
With  the  case  at  bar  there  is  a  direct  con- 
flict between  the  witnesses  touching  the  con- 
sent to  and  ratiflcation  by  the  makers  of  the 
note  to  the  change.  Now,  It  would  seem 
that  the  fact— if  it  is  a  fact— that  the  $975 
included  the  interest  calculated  In  advance 
to  September  9,  1893  (the  date  upon  which 
the  note  would  fall  due),  would  be  relevant 
as  tending  to  show  that  the  makers  of  the 
note  would  less  readily  consent  to  the  change, 
as  it  would  increase  their  obligation.  It  Is, 
at  least,  a  circumstance  surrounding  the 
transaction,  which  ought  to  go  to  the  Jury 
for  what  It  Is  worth.  The  reason  for  the  do- 
ing or  not  doing  of  a  thing  If  patent  Is  usual- 
ly indicative  of  the  ultimate  act  of  a  ra- 
tional being.  So  that  a  reason  which  Is  cal- 
culated to  affect  the  actions  of  Individuals 
is  pertinent  In  determining  whether  or  not 
they  have  acted  at  all.  We  think  the  testi- 
mony of  both  Wheeler  and  Matlock  touching 
the  consideration  which  formed  the  basis 
of  the  note  in  question  was  relevant  to  estab- 
lish defendants'  case,  and  the  court  was  in 
error  in  not  permitting  the  witness  Crawford 
to  testify  thereto  in  corroboration  of  Wheeler. 

Now,  as  touching  the  check  which  was  of- 
fered and  rejected:  The  defendants  wer« 
not  entitled  to  the  testimony  of  plaintiff  re- 
lating to  the  consideration  of  the  note,  while 
on  the  stand  as  a  witness  in  his  own  behalf, 
as  he  made  no  allusion  to  It  in  his  examina- 
tion In  chief.  The  orderly  way  for  defend- 
ants to  have  proceeded  would  have  been  for 
them  to  have  offered  their  evidence  npon 
this  subject.  Then,  If,  In  rebuttal,  the  plain- 
tiff should  have  testified  that  the  costs  con- 
stituted a  part  of  such  consideration,  the 
defendants  might.  In  snrrebnttal,  have  tes- 
tified as  to  the  payment  of  these  costs,  and 
the  check  would  then  have  become  compe- 
tent In  corroboration. 

It  is  next  contended  that  the  court  erred 
in  giving  to  the  Jury  instruction  No.  8,  which 
is  as  follows:  "(8)  Or  if  you  find  from  the 
evidence  that,  at  any  time  prior  to  the  trial 
of  this  action,  the  attention  of  the  defend- 
ants, or  any  of  them,  was  especially  called  to 
the  alteration  In  the  note,  and  were  told 
what  the  plalntllC  had  done  In  the  matter  of 
said  alteration,  and  did  not  object  thereto,  or 
stated  that  it  was  all  right,  or  words  to  that 
effect,  such  words  would  amount  to  a  ratifi- 
cation of  the  act  of  the  plaintiff,  and  such 
defendant  cannot  ''"W  be  heard  to  dispute 
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the  note  aa  altered,  and  your  verdict  should 
be  for  the  plaintiff."  The  objection  made  to 
this  instruction  is  that  It  is  susceptible  of 
being  construed  Into  a  declaration  by  the 
court  that  if  the  attention  of  any  of  tlie  de- 
fendants, whether  one  or  more,  less  than  all, 
had  been  called  to  the  alteration,  and  he  or 
they  had  not  objected  thereto,  those  not  so 
notified  would  be  held  to  have  ratified  the 
change  as  well.  Standing  alone,  the  instruc- 
tion is  possibly  susceptible  of  the  construc- 
tion suggested,  but  it  must  be  read  in  con- 
nection with  other  instructions  pertaining 
to  consent  and  ratification.  Numbers  7  and 
11  are  the  most  pertinent,  and  we  quote  such 
portions  as  are  relevant:  "(7)  If  you  find 
from  the  evidence  that,  at  the  time  the  alter- 
ation in  the  note  was  made,  the  defendants, 
or  any  of  them,  was  notified  of  the  purpose 
of  the  plaintiff  to  maka  the  alteration,  •  •  * 
and  they  agreed  to  the  change,  or  any  of 
them,  the  defendants  who  consented  to  such 
change"  are  bound,  etc.  And  "(11)  If  you 
find  from  all  the  evidence  that  one  or  more 
of  the  defendants  assented  to  the  change,  or 
ratified  the  act  of  the  plaintiff  In  making 
the  same,  then  the  plaintiff  can  recover  the 
whole  of  the  amount  due  upon  the  note  from 
such  defendant  or  defendants;  and,  if  you 
find  from  the  evidence  that 'any  of  the  de- 
fendants did  not  assent  to  the  change  or 
ratify  the  same,  then  you  cannot  find  against 
such  defendants."  When  read  In  pari  ma- 
teria with  these,  we  think  instruction  No.  8 
Is  not  subject  to  the  objection  suggested.  It 
Is  further  claimed  that  the  instruction  does 
not  correctly  state  the  law  as  to  ratification, 
—that  a  mere  failure  to  disavow  the  acts  of 
an  unauthorized  agent  or  a  volunteer,  when 
brought  to  the  knowledge  of  the  principal, 
does  not  amount  to  ratification;  but  the  in- 
struction contemplates  a  case  where  the  at- 
tention of  the  principal  has  been  especially 
called  to  the  change.  In  such  a  case,  we 
think,  he  ought  to  disavow  at  once,  or  at 
least  within  a  reasonable  time,  or  he  will  be 
held  to  have  ratified  the  transaction.  Ward 
V.  Williams,  79  Am.  Dec.  385,  and  note  found 
at  pages  387  to  .SS9.  There  was  no  error  in 
giving  the  Instruction,  but,  for  error  of  the 
court  in  rejecting  the  evidence  of  Crawford, 
the  judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 


In  re  MILLBR,  Sheriff. 

(Supreme  Court  of  Idaho.     Feb.  15,  1806.) 

Pabbnt  and  Child  — CofiTOKi  or  Child— JuBis- 

DIOTION— Prohibition. 

1.  By.  Eev.  St  H  2473,  2483,  2534,  juris- 
diction of  the  care  and  custody  of  infant  chil- 
dren is  committed  to  the  district  courts  and  the 
judges  thereof. 

2.  Under  Rev.  St  Si  2483,  2534,  a  temporary 
order  providing  for  the  care  and  custody  of  an 
infant  child  may  he  issued  by  the  judge  of  the 
district  court  at  chamberi. 

3.  A  writ  of  orohibition  to  prevent  proceed- 
ings before  a  district  court  or  the  judge  thereof, 


will  not  be  issued  in  any  case  unless  it  is  so  dear 
that  such  court  or  judge  is  acting  outside  of  or  be- 
yond its  jurisdiction  that  there  is  no  reasonable 
doubt  of  the  fact 
(Syllabus  by  the  Court) 

Application  of  John  Miller,  sheriff  of  Lembi 
county,  for  a  writ  of  prohibition.     Denied. 

Ralph  P.  Qnarles,  for  petitioner. 

MORGAN,  C.  J.  In  the  matter  of  the  ap- 
plication of  John  Miller,  sheriff  of  Lemhi 
county,  for  writ  of  prohibition  restraining  the 
Honorable  D.  W.  Standrod  from  proceeding 
further  in  contempt  proceedings.  The  court 
has  had  this  matter  under  consideration,  and 
has  given  It  such  attention  as  we  were  aide  to 
do  under  the  circumstances.  Upon  examina- 
tion of  the  provisions  with  reference  to  the 
writ  of  habeas  corpus,  we  find  the  following 
sections,  in  addition  to  the  other  general  sec- 
tions. Section  8364,  Rev.  St  Idaho,  is  as  fol- 
lows: ''When  it  appears  to  any  court  or  judge 
authorized  by  law  to  issue  the  writ  of  habeas 
corpus,  that  any  one  Is  illegally  held  in  cus- 
tody, confinement  or  restraint,  and  that  there 
is  reason  to  believe  that  such  person  will  be 
carried  out  of  the  jurisdiction  of  the  court 
or  judge  before  whom  the  application  Is 
made,  or  will  suffer  some  irrepamble  Injury 
before  compliance  with  the  writ  of  habeas 
corpus  can  be  enforced,  such  court  or  Judge 
may  cause  a  warrant  to  be  Issued,  reciting  the 
facts  and  directed  to  the  sheriff,  coroner  or 
constable  of  the  cotmty  commanding  such  of- 
ficer to  take  such  person  thus  held  in  custody,- 
confinement  or  restraint,  and  forthwith  bring 
him  before  such  court  or  judge  to  be  dealt 
with  according  to  law."  liien  we  have  sec- 
tion 8370,  which  is  as  follows:  "All  writs, 
warrants,  process,  and  subpoenas  authorized 
by  the  provisions  of  this  chapter  must  l>e  is-* 
sued  by  the  clerk  of  the  court,  and.  except 
subpoenas,  must  be  sealed  with  the  seal  of 
such  court,  and  served  and  returned  forth- 
with, tinless  the  court  or  judge  shall  specify 
a  particular  time  for  any  such  return."  It 
appears  that,  under  the  general  provisions  for 
the  issuing  of  the  writ  of  habeas  corpus,  Mrs. 
Delia  Dowling  made  application  to  the  judge 
of  the  district  court  for  the  Issuance  of  this 
writ  to  procure  the  custody  of  her  child  about 
two  years  old.  In  her  petition  she  alleges 
that  this  child  was  taken  by  force  and  threats 
from  her,  by  her  husband;  that  before  this 
time  they  had  separated,  and  were  living 
apart.  The  petition  states  that  she  was  obli- 
ged to  leave  her  husband  on  account  of  cruel 
treatment;  that  the  child  is  only  two  years 
of  age,  and  In  delicate  health;  that  it  was 
taken  from  its  mother's  house,  across  the  riv- 
er from  Salmon  City,  to  what  Is  known  as 
"Brooklyn,"  and  there  kept  in  a  cabin  with 
James  Dowling,  .the  father  of  the  child,  and 
William  Neal,  and  that  the  said  Neal  was  a 
saloon  keeper;  and  that  both  were  unfitted  to 
have  the  care  of  such  a  child.  These  two  men 
are  taking  care  of  this  child.  It  is  further 
represented  that  she  Is  subject  to  fits  of  croup. 
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Under  these  condltlona  a  writ  of  habeas  cor- 
pus was  applied  for.  If  a  writ  of  habeas  coi^ 
pus  or  a  warrant  was  Issued  nnder  section 
8364,  It  wonld  necessitate  the  bringing  of  this 
child  before  the  district  judge,  at  Pocatello, 
Idaho,  which  wonld  be  dangerons  to  the 
health  of  the  cbUd.  It  is  stated  in  the  peti- 
tion that  Salmon  City  l9  abont  60  or  75  miles 
from  a  raUroad  station;  that  between  the  two 
places  is  the  main  range  of  the  Rocky  Moun- 
tains, which  must  be  ipassed  over  In  this  in- 
clement season  of  the  year  (January);  and  that 
the  child,  as  stated.  Is  In  delicate  health.  The 
Judge,  therefore,  thinking  that  It  is  Imprac- 
ticable to  hare  it  brought  before  him.  Issues 
what  Is  known  in  law  as  the  "order  nisi," 
ordering  this  child  to  be  transferred  back  to 
its  mother,  and  to  remain  In  her  custody  until 
the  ai>pUcatlon  for  the  writ  of  habeas  corpus 
can  be  heard.  The  hearing  was  set  for  the 
21st  of  January. 

The  authority  of  the  Judge  of  the  district 
court  for  the  issuance  of  this  order  is  found 
in  section  3925,  Rev.  St  Idaho,  which  is  as 
follows  ^  "When  Jurisdiction  Is,  by  this  C!ode' 
or  by  any  other  statute,  conferred  on  a  court 
or  Judicial  officer,  all  the  means  necessary  to 
carry  it  Into  effect  are  also  given;  and  in  the 
exercise  of  the  jurisdiction,  if  the  course  of 
proceedings  be  no'-  specially  pointed  out  by 
this  Code,  or  by  this  statute,  any  suitable 
process  or  mode  of  proceeding  may  be  adopt- 
ed which  may  appear  most  conformable  to 
the  spirit  of  this  Code."  The  care  and  cus- 
tody of  Infant  children  is  by  statute  given  to 
the  Judges  of  the  district  court.  Rev.  St.  S{ 
2«73,  2483.  2534.  It  wUl  be  noticed  that  sec- 
tion 3925  is  very  broad,  indeed.  It  was  in- 
tended to  give  the  court  power  to  issue  any 
order  4hat  might  seem  necessary,  under  the 
particular  circumstances  of  the  case.  It  is 
objected  on  the  part  of  the  applicant.  In  this 
case,  that  section  8370  requires  that  all  writs, 
warrants,  process,  and  subpoenas  authorized 
by  the  provisions  of  this  chapter  must  be  is- 
sued by  the  clerk  of  the  court,  etc.  This  or^ 
der  is  issued  und<:r  the  provisions  of  section 
3925,  which  seems  to  authorize  the  order  with- 
out the  seal  of  the  c-ourt.  It  also  appears 
that  section  8361  would  authorize  the  issuance 
of  said  order.  If  a  warrant  or  writ  of  ha- 
beas corpus  had  been  issued  under  authority 
of  section  8364,  it  would  require  that  the 
child  l>e  brought  before  the  Judge  of  the  dis- 
trict court  Under  all  the  circumstances,  the 
court  thinks  that  the  Judge  of  the  district 
court  is  authorized  to  issue  the  order  that  the 
child  be  taken  to  Its  mother  until  an  appli- 
cation of  tiabess  corpus  can  be  beard,  which 
is  set  for  the  21st  of  January.  The  court 
thinks  that  it  is  not  proper  for  a  sheriff  or 
private  parties  to  take  upon  themselves  the 
responsibility  of  disobeying  the  order  of  the 
district  court,  with  or  without  the  aid  of  coun- 
sel. We  thick  It  better  ttiat  the  sheriff  and 
private  persons  should  obey  all  orders  of*  the 
courts  and  the  Judges  thereof.  Such  orders 
shoTiId  be  obeyed  so  far  as  practicable,  and  so 


far  as  possible  imder  the  dicumstaBces,  un- 
til the  matter  can  be  properly  brought  to  the 
hearing  of  the  higher  court  Any  other  prac- 
tice would  render  the  law  and  the  courts  pow- 
erless,  and  result  in  confusion  and  anarchy, 
and  cannot  be  permitted.  I  wish  to  say  fur- 
ther, also,  that  this  court  will  hesitate  to  is- 
sue a  writ  of  prohibition  to  prevent  further 
proceedings  before  the  district  court  In  any 
case,  unless  it  is  so  clear  that  It  Is  acting  out- 
side of  its  jurisdiction  that  there  is  no  rea- 
sonable doubt  of  the  fact.  We  must  refuse 
this  writ,  and,  if  further  proceedings  should 
seem  necessary,  tills  court  will  take  cogni- 
zance of  the  matter,  after  the  hearing  before 
the  district  Judge,  by  means  of  writ  of  review. 
The  writ  of  prohibition  Is  denied.  In  Re 
Rafferty  (Wash.)  25  Pac.  465,  an  order  nisi 
was  issued  by  one  of  the  Justices  of  the  su- 
preme court,  upon  an  application  for  writ  of 
habeas  corpus,  similar  to  the  one  In  case  at 
bar;  and  in  that  case  the  court.  In  discussing 
this  question,  held  that  it  was  proper,  under 
the  circumstances,  to  issue  such  order.  The 
discussion  of  the  supreme  court  of  Washing- 
ton in  the  above  case  is  Instructive  in  this 
regard. 

SDIililYAN  and  HUSTON,  JJ.,  concur. 


In  re  DOWLINQ. 

(Supreme  Court  of  Idaho.     Feb.  22,  1896.) 

JUVQK  —  FOWERS  —  Uabbas  Cobpds  —  Cabs  ams 
CUSTODT  DDRIMO  PeNOENCT  OF  PROOBBDHfO — 
SlGNATOBB    or    ClBHK    ANH    SBAI.    Or    CiODKT  — 

Contempt. 

1.  The  district  Judge  at  chambera  has  all  the 
powers  of  a  ccurt,  in  habeas  corpus  proceedings. 

2.  Under  the  provisions  of  section  8361.  Rev. 
St,  the  judge  oay  issue  an  trder  for  the  tempo- 
rary care  and  cnstody  of  toe  person  alleged  to  be 
illegaily  restrained  of  his  liberty,  to  continue  un- 
til the  bearing  of  the  application  for  the  writ  of 
habeas  corpus.  Such  order  need  not  t>e  issued  by 
the  clerk  undei-  the  ^eal  of  the  court.  The  sig- 
nature of  the  judge  is  sufficient 

3.  The  statutes  in  regard  to  the  writ  of  ha- 
beas corpus  must  be  liberally  construed,  with  a 
view  to  effect  iheii  object  and  promote  Justice. 

(Syllabus  by  the  Court) 

Application  of  James  J.  Dowling  for  a  writ 
of  habeas  corpus.    Denied. 

R.  P.  Quarles,  for  applicant 

SULLIVAN,  J.  This  is  an  application  for  a 
writ  of  halieas  corpus.  The  facts  are  8ut>- 
stantially  as  follows:  Mrs.  Delia  Dowling 
made  application  to  Hon.  D.  W.  Standrod, 
Judge  of  the  Fifth  Judicial  district  of  Idaho, 
for  a  writ  of  habeas  corpus  to  procure  the 
custody  of  her  two  year  old  Infant  daughter, 
Eva  Estelia  Dowling.  She  alleges  In  her  pe- 
tition for  said  writ  that  said  child  is  the 
daughter  and  only  child  of  the  petitioner; 
that  from  the  birth  of  said  child  to  the  28th 
day  of  December,  1895,  said  infant  had  not 
been  separated  from  the  petitioner;  that  the 
mother's  care  was  Indispensably  neeessary    t 
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for  the  welfare  of  Bald  Infant,  and  that  the 
separation  from  Its  mother  greatly  endanger- 
ed Its  health;  that  the  petitioner  was  married 
to  James  J.  Dowling,  the  father  of  said  In- 
fant, at  Salmon  City,  Idaho,  on  the  5th  day 
of  October,  1892,  and  from  that  time  until 
the  24th  day  of  December,  1895,  she  lived  and 
cohabited  with  said  James  J.  Dowling;  that 
on  the  last-mentioned  date  she  was  obliged  to 
take  said  child,  and  leave  her  said  husband, 
and  go  and  reside  with  her  mother,  in  said 
Salmon  Oity,  because  of  the  cruel  and  bar- 
barons  treatment  of  her  said  husband;  that 
he  was  abusive,  Insulting,  and  violent  in  his 
deportment  towards  the  petitioner,  and  ap- 
plied opprobrious  epithets  to  her,  charging 
her  with  inflddlty  and.  unfaithfulness,  and 
threatened  her  life  and  that  of  said  child; 
that  her  safferlngs  were  so  great  while  she 
remained  In  his  society  and  under  his  control 
that  her  condition  became  Intolerable  and 
her  life  a  burden,  and  she  was  compelled  and 
forced  thereby  to  withdraw  from  her  said 
husband's  home  on  the  24th  day  of  Decem- 
ber, 1895;  that,  by  reason  of  such  conduct  on 
the  part  of  her  said  husband,  she  would 
have,  long  prior  to  said  date,  separated  from 
him,  but  was  restrained,  and  submitted  to  all 
his  cruelties  because  of  womanly,  wifely,  and 
motherly  reluctance  to  involve  her  said  fam- 
ily In  a  public  exposure  of  the  distressing  life 
she  had  led,  and  the  abuse  she  had  endured; 
that  since  leaving  her  husband  she  has  been 
residing  with  her  mother,  and  under  her  pro- 
tection, apart  from  her  said  husband.  In  said 
Salmon  City;  that  on  the  26th  day  of  Decem- 
ber, 1895,  her  said  husband  came  to  the  home 
of  her  said  mother,  Mrs.  Melvlna  J.  Nashold, 
and  by  force  and  violence,  and  against  the 
wish,  and  in  spite  of  the  express  prohibition, 
of  the  petitioner,  carried  away  said  infant, 
and  now  wrongfully  and  unlawfully  restrains 
and  keeps  her  in  a  house  situated  In  the  sub- 
urbs of  said  Salmon  City;  that  said  house  Is 
occupied  by  said  James  J.  Dowling  and  one 
William  Neal,  a  saloon  keeper;  that  those 
two  persons  are  the  only  occupants  of  said 
house,  and  in  care  of  said  infant;  that  said 
Neal  is  charged  with  a  crime,  and  now  under 
bail;  that,  during  the  absence  of  said  Dow- 
ling from  said  house,  said  Neal  has  said 
child  In  his  sole  care  and  custody;  that  said 
Dowling  is  under  bonds  to  keep  the  peace, 
and  during  the  trial  of  that  matter  the  said 
Infant  was  kept  In  the  town  Jail  of  Salmon 
City;  that  said  Infant  Is  in  delicate  health, 
subject  to  fits  of  croup,  and  that  its  general 
welfare,  its  health,  and  its  life  depend  upon 
the  Immediate  care  of  a  mother,  "and  that 
your  petitioner  Is  able  to  provide  a  suitable 
home  for  said  child,  to  administer  to  its 
wants,  and  is  willing  to  devote  her  time  to  its 
welfare";  that  said  James  J.  Dowling  has 
threatened  to  kill  said  Infant,  and  has  threat- 
ened to  remove  said  child  from  Lemhi  coun- 
ty, and  that  the  petitioner  believes  said  child 
may  suffer  irreparable  injury  before  compli- 
ance with  a  writ  of  habeas  corpus  can  be  en- 


forced; that,  by  reason  of  sickness  and  in- 
firmity Incident  to  tender  years  of  Infancy, 
the  said  child  could  not  be  taken  on  a  distant 
journey,  in  the  winter  season,  without  great 
danger.  The  petitioner  then  states  facts  tend- 
ing to  show  Illegal  detention  and  confinement 
of  said  infant,  and  asks  that  the  child  be  de- 
livered to  the  petitioner. 

On  presentation  of  said  petition  to  the  Hon- 
orable D.  W.  Standrod,  Judge  of  the  Fifth 
Judicial  district,  he  made  an  order  In  writing 
setting  forth  substantially  the  facts  contain- 
ed In  said  petition,  and  directed  that,  upon 
the  service  of  the  same  on  said  James  1. 
Dowling,  he  deliver  said  child  Into  the  custo- 
dy of  the  sheriff  of  said  Lemhi  county,  and 
that  said  sheriff  deliver  said  cliild  Into  tbe 
custody  of  the  petitioner.  And  It  was  far- 
ther ordered  that,  upon  the  failure  of  said 
Dowling  to  deliver  the  said  child  to  said 
sheriff,  the  sheriff  was  directed  to  immedi- 
ately take  said  child  from  tbe  custody  of 
said  Dowling,  and  deliver  It  to  its  mother, 
the  petitioner,  to  be  by  ber  kept  and  main- 
tained until  the  hearing  of  the  said  petition, 
which  hearing  was  fixed  for  January  21, 
1896.  Said  order  was  signed  by  the  disttict 
judge,  but  not  Issued  by  the  clerk  under  tlie 
seal  of  the  court.  Said  order  was  placed  in 
the  hands  of  the  sheriff  of  Lemhi  county  for 
service  on  the  13th  day  of  January,  VSK; 
and  thereupon  the  said  sheriff  proceeded  to 
and  did  serve  the  same  upon  the  said  James 
J.  Dowling,  and  then  and  there  demanded 
the  possession  oi  said  child,  which  was  re- 
fused by  said  Dowling.  Thereafter  said 
Dowling  consulted  his  attorney,  and  after 
so  doing  served  the  following  written  notice 
on  the  sheriff:  "To  John  Miller,  Sheriff  of 
Lemhi  County,  Idaho— Dear  Sir:  I  hereby 
notify  you  that  I  fall  and  refuse  to  surrender 
to  you  tbe  custody  of  my  infant  child,  Eti 
Estella  Dowling,  under  the  order  of  the  Hoa 
D.  W.  Standrod,  Judge,  dated  at  chambers  at 
Pocatello,  Idaho,  on  January  11th,  1896.  I 
also  notify  you  that  the  said  order  is  void, 
for  the  reason  that  tbe  said  Judge  at  cham- 
t)ers  has  no  Jurisdictiou  or  power  to  make 
said  order,  and  for  the  further  reason  tliat 
the  said  order,  which  Is,  In  effect,  if  any- 
thing, a  process.  Is  void  for  tbe  reason  that 
It  Is  not  Issued  In  the  name  of  the  state  ot 
Idaho,  nor  In  tbe  name  of  tbe  people  of  tbe 
state  of  Idaho,  and  for  the  further  reason 
that  it  was  not  Issued  by  the  clerk  of  tlie 
court,  under  the  seal  of  the  court,  as  re- 
quired by  section  8370  of  the  Revised  Stat- 
utes of  Idaho.  Said  order  Is  without  authori- 
ty; arbitrary,  dei^otlc;  without  warrant  In 
law;  made  without  the  protestant  being 
heard,  or  having  a  chance  to  be  heard;  was 
not  made  in  any  civil  action  then  or  now 
pending;  and  is  In  no  sense  a  writ  of  habeas 
corpus,  or  authorized  In  a  habeas  corpoa 
proceeding.  I  forbid  you  taking  cliarge  of 
my  said  child  under  said  order,  and  warn 
yon  that  If  you  do  so.  you  will  do  so  at  yow 
peril,  and  that  I  will  hol;}^  you  responsible 
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for  any  conseqaences  that  may  result,  and 
for  all  damagea  ttiat  may  come  to  me,  by  rea- 
son of  Bucti  unwarranted  seizure,  should 
same  be  made  by  you.  I  act  in  tills  matter 
adTlsedly,  declining  to  obey  tlie  said  order 
because  it  la  a  nullity,  and  with  all  due  re- 
spect for  the  laws  of  my  country,  which  I 
am  ready  to  obey;  but  I  claim  Uie  natural 
and  inherent  right  to  protect  my  own- law- 
ful possession  of  my  own  child  against  un- 
lawful seizure  by  any  power,  or  under  any 
order  of  any  judge  that  is  or  may  be  made 
without  authority  of  law.  Jan.  14,  18i)6. 
Jas.  J.  DowUng."  Thereupon  the  sheriff  fail- 
ed and  refused  to  execute  said  order  by  tak- 
ing said  child  and  delivering  it  to  the  peti- 
tioner. Thereafter  the  petitioner  presented  a 
supplemental  petitiou  to  said  district  Judge 
in  said  matter,  setting  forth  numerous  facts 
showing  the  failure  of  the  sheriff  to  execute 
said  order,  and  the  failure  and  refusal  of 
James  J.  DowUng  to  deliver  said  child  as 
directed  by  said  order.  The  Judge  thereupon 
issued  an  attachment  against  said  DowUng, 
under  which  he  was  arrested  and  brought 
before  said  Judge  for  contempt  for  disobeying 
said  order.  The  defendant  was  represented 
by  B.  P.  Quarles,  Eden  &  TerreU,  and 
Reeves,  Esqs.,  his  attorneys.  A  motion  was 
made  to  quash  said  attachment,  and  submit- 
ted to  the  court  The  Judge  thereupon  asked 
counsel  for  the  state  If  they  desired  to  offer 
any  proof  as  to  the  whereabouts  of  the  child 
In  question,  and  they  replied  that  they  did 
not  have  any  proof  to  offer,  and  that  they 
had  been  unable  to  obtain  any.  The  Judge 
then  directed  the  defendant  to  be  sworn,  so 
that  he  might  be  interrogated  as  to  the 
whereabouts  of  said  chUd,  to  which  the  de- 
fendant objected  on  the  ground  that  he  was 
not  required  to  testify  against  himself.  The 
Judge  thereupon  found  the  defendant  guilty 
of  contempt,  for  refusing  to  obey  the  order 
of  said  Judge  directing  him  to  deliver  said 
child  to  the  sheriff,  abd,  further,  that  said 
child  is  secreted  by  said  defendant,  and  that 
it  is  in  his  power  to  produce  said  chUd  and 
to  perform  the  said  order;  and  it  was  or- 
dered that  said  DowUng  be  imprisoned  In 
the  county  Jail  of  Bannock  county  until  he 
performs  the  said  order  by  delivering,  or 
causing  to  be  delivered,  said  child  to  the 
custody  of  the  sheriff  of  Lemhi  county,  and 
the  sheriff  was  directed  to  enforce  this  order 
or  Judgment. 

The  contention  of  defendant  is  that  the 
order  of  January  11,  1S96,  Issued  under  the 
slgnatm«  of  the  Judge,  directing  the  defend- 
ant, DowUng,  to  deliver  the  custody  of  said 
child  to  the  sheriff,  is  void,  because  not  is- 
sued by  the  clerk  under  the  seal  of  the  court; 
that  the  same  was  issued  without  jurisdic- 
tion, iKiwer,  or  authority  on  the  part  of  the 
Judge;  and  that  said  order  was  not  author- 
ized by  any  law  of  this  state,  and  for  those 
reasons  the  defendant  is  not  guilty  of  con- 
tempt for  refusing  to  obey  it  Counsel  for 
defendant  would  indicate  by  bis  argument 


that  the  order  in  question  was  permanent, 
when  such  is  not  the  case.  The  order  was 
served  on  defendant  on  the  13th  day  of  Janu- 
ary, and  the  hearing  to  determine  who 
should  have  possession  and  custody  of  the 
child  was  set  for  January  2l8t,  following.  The 
district  Judge,  as  contradistinguished  from 
the  court,  may  perform  all  acts  required  in 
proceedings  under  the  provisions  of  the  stat- 
ute in  regard  to  writs  of  liabeas  corpus  as 
legally  and  effectually  as  the  court  itself. 

1.  We  wiU  consider  the  authority  of  the 
Judge  to  make  said  order.  Section  8361,  Bev. 
St,  provides,  "Until  Judgment  is  given  on 
the  return,  the  court  or  Judge  before  whom 
any  party  may  be  brought  on  such  writ  may 
commit  him  to  the  custody  of  the  sheriff  of 
the  county,  or  place  him  in  such  care  and  un- 
der such  custody  as  his  age  or  circumstances 
may  require."  I  think  this  section  was  in- 
tended to  provide  for  such  cases  as  the  one 
at  bar.  An  infant  chUd,  two  years  of  age, 
in  poor  health,  is  the  subject  of  dispute.  To 
take  it  before  the  Judge  would  require  tak- 
ing it  a  distance  of  70  mUes,  by  stage,  over 
a  high  range  of  mountains,  and  then  some 
225  mUes,  by  rail,  to  Pocatejlo,  Idaho,  in  the 
most  inclement  season  of  the  year.  In  such 
a  case  said  section  8361  authorizes  the  Judge 
or  court  to  look  to  the  health  and  welfare 
of  the  person  whose  Uberty  is  involved,  and 
does  not  require  that  the  body  of  such  per- 
son shaU  be  brought  before  the  Judge  or 
court  before  the  order  therein  provided  for 
can  be  legaUy  made. 

2.  Is  said  order  void  because  it  was  not  is- 
sued by  the  clerk  of  the  court  under  the  seal 
of  the  coiurt?  It  Is  contended  that  said  order 
Is  a  writ,  warrant,  or  process,  within  the 
meaning  of  these  terms  as  used  in  the  pro- 
visions of  the  chapter  entitled  "Of  Writs  of 
Habeas  Ckirpus,"  and  that  section  8370  of  said 
chapter  requires  that  aU  writs,  warrants,  and 
process  authorized  by  the  provisions  of  said 
chapter  must  be  issued  by  the  clerk  of  the 
court  under  the  seal  thereof.  We  cannot  con- 
cede this  contention.  An  order  made  und^ 
section  8361,  for  the  temporary  care  and  cus- 
tody of  the  person  aUeged  to  be  illegally  re- 
strained of  his  liberty,  until  the  hearing  and 
determination  of  the  appUcatlon,  does  not  nec- 
essarUy  need  to  be  issued  by  the  clerk  under 
the  seal  of  the  court  The  order  complained 
of  was  passed  upon  by  this  court  in  Re  MiUer 
(decided  at  the  January,  1896,  term)  43  Pac. 
870,  which  case  was  an  application  for  a  writ 
of  prohibition.  Mr.  Justice  Morgan,  speaking 
for  the  court,  in  that  case,  said  of  said  order, 
"The  authority  of  the  Judge  of  the  district 
court  for  the  issuance  of  this  order  is  found 
iit  section  3925,  Rev.  St"  And  again,  "It  also 
appears  that  section  8361,  Rev.  St.,  would  au- 
thorize the  issuance  of  said  order."  And  fur- 
ther, "Under  aU  the  circumstances,  the  court 
thinks  tliat  the  Judge  of  the  district  court  Is 
authorized  to  Issue  the  order  that  the  child 
be  taken  to  its  mother  antU  an  application 
toe  habeas  corpus  can  be  heard,  which  is  set 
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for  the  21st  day  of  Jan."  We  think  said  cse- 
der  did  not  require  the  signature  of  the  clerk 
of  said  court,  and  the  seal  thereof.  The  lan- 
guage of  section  3875,  Rev.  St,  which  aectlon 
is  a  general  provision  respecting  courts  of  jus- 
tice, provides:  "The  seal  of  the  court  need 
not  be  affixed  to  any  proceeding  therein,  or 
document  except:  (1)  To  a  writ;  (2)  to  the 
certificate  of  the  probate  of  a  will,  or  of  the 
appointment  of  an  executor,  administrator  or 
guardian;  (3)  to  the  anthentication  of  a  copy 
of  a  record  or  other  proceeding  of  a  court,  or 
of  an  officer  thereof,  or  of  a  copy  of  a  docu- 
ment on  file  in  the  office  of  the  clerk."  This 
clearly  indicates  that  such  an  order  as  the 
one  in  question  does  not  require  the  seal  of 
the  court.  The  circumstanceB  of  this  case 
are  peculiar,  and  the  provisions  of  the  stat- 
ute are  broad  enough  to  enable  the  judge  to 
do  Justice  between  the  imrtles. 

The  application  for  the  writ  shows  that  the 
defendant  had,  by  force  and  violence,  taken 
the  child  from  Its  mother,  and  that  he  and 
one  Neal,  a  saloon  keeper,  were  the  only  per- 
sons caring  for  it,  and  shows  such  facts  as  we 
think  fully  warranted  the  court  in  making 
■aid  order.  After  having  obtained  the  pos- 
session of  the  infant  by  force  and  violence, 
the  defendant  retains  possession  of  It  by  re- 
sistance to  an  order  of  the  Judge,  and  has  se- 
creted the  child;  and  It  is  alleged  that  he  has 
transported  It  beyond  the  Jtu-lsdlction  of  the 
judge,  and  thus  seeks  to  evade  having  Jus- 
tice done  in  the  matter,  and  claims  that  he  la 
Innocent  of  the  crime  of  contempt.  The  pro- 
ceedings in  habeas  corpus  under  the  Revised 
Statutes  are  for  the  promotion  of  justice,  and 
the  provisions  of  those  statutes,  and  all  pro- 
ceedings under  them,  must  be  liberally  con- 
strued, with  a  view  to  eftect  their  objects  and 
promote  justice.  See  Rev.  St  §  4.  The  de- 
fendant, in  his  letter  or  notice  to  the  sherltC, 
above  set  out  in  full,  shows  that  bis  main 
objection  to  said  order  was  "that  the  said 
judge  at  chambers  had  no  jurisdiction  or  pow- 
er to  make  said  order,  and  for  that  reason  it 
was  void."  He  thus  put  himself  In  open  de- 
fiance to  the  order  of  the  Judge,  without  ap- 
pearing before  him  and  testing  the  Jurisdic- 
tion there,  and,  if  not  satisfied  with  the  de- 
cision of  the  Judge,  to,  in  a  proper  manner, 
have  the  same  reviewed.  The  defense,  at 
best.  Is  but  technical;  but  it  seems  that  the 
delay  gained  by  It  was  sufficient  to  enable  the 
defendant  to  secrete  the  child,  and  transiwrt 
it  beyond  the  jurisdiction  of  the  court.  The 
conduct  of  the  defendant  clearly  indicates 
that  he  was  running  a  race  with  the  court  or 
judge,  with  the  intent  to  defeat  the  ends  of 
justice  Section  8236,  Rev.  St,  which  applies 
to  the  Penal  Code,  In  which  is  found  the  chap- 
ter on  "Habeas  Corpus,"  provides  as  follows: 
"Neither  a  departure  from  the  form  or  mode 
prescribed  by  this  Code  in  respect  to  any 
pleading  or  proceeding,  nor  any  error  or  mis- 
take therein,  renders  it  invalid,  unless  it  has 
actually  prejudiced  the  defendant  or  tended 
to  his  prejudice  in  respect  to  a  substantial 


right"  Technical  errors  or  defects  should 
not  be  permitted  to  defeat  justice  in  any  case. 
His  acts  show  that  his  whole  intention  was  to 
defeat  the  action  of  the  judge  in  said  habeas 
corpus  proceeding,  provided  the  judgment 
should  be  against  him.  Such  obstruction 
should  not  be  tolerated  by  any  conrt  of  jus- 
tice or  judge.  The  defendant  was  given  the 
opportunity  to  purge  liims^  of  the  contempt 
but  he  refused  so  to  do.  He  refused  to  In- 
form the  Judge  of  the  whereaboats  of  the 
child;  thus  showing  that  by  his  act  in  set- 
ting at  defiance  the  orA&e  of  the  court  and 
subsequently  secreting  the  child,  he  knowing- 
ly and  vrlllfully  endeavored  to  thwart  the  law- 
ful ordw  of  the  Judge,  and  thus  committed 
the  crime  of  contempt 

We  have  examined  the  antholtles  cited  by 
counsel  for  defendant  and  find  many  of  them 
not  in  point,  and  those  that  are  do  not  affect 
the  question  involved,  as  that  question  is  con- 
tndled  by  the  positive  provisions  of  our  stat- 
ute. 

As  to  the  point  that  the  writ  of  habeas  cor- 
pus had  not  yet  been  Issued,  we  will  say  that 
as  the  defendant  has  been  in  continual  con- 
tempt for  refusing  to  obey  said  order,  he  will 
not  be  heard  to  complain  of  that  fact  until 
he  purges  himself  of  contempt  or  until  he  Is 
released  therefrom  by  the  judge  of  the  Fifth 
judicial  district 

After  a  careful  consideration  of  the  law,  and 
all  facts  presented  by  the  application  for  the 
writ  of  habeas  corpus,  we  are  of  the  opinion 
that  the  writ  ought  not  to  issue,  and  the 
proceedings  of  the  judge  of  the  district  court 
herein  are  hereby  approved  and  confirmed. 
The  writ  Is  denied. 

MORGAN,  a.  J.,  and  HUSTON.  J^  concur. 


WINGATB  V.  CITY  OF  TAOOMA  et  «1. 
(Supreme  Court  of  Washington.     Feb.  4,  1896.) 

MomciPAi.  CoBPOBATioNs— Special  Assesshksts 
— Dbpbctivb  Pkocbedings— Estoppel. 
Though  a  dty  fails  to  obtain  jurisdiction 
to  make  a  special  assessment  for  a  street  improve- 
ment because  of  a  defective  notice,  yet,  if  a  prop- 
erty owner  signs  the  petition  for  suA  Improve- 
ment, and,  at  the  time  it  is  being  made,  personal- 
ly inspects  the  work,  and  makes  no  objectiona 
thereto,  or  to  the  levying  of  the  assessment  he 
and  his  successors  in  interest  will  be  eetoppti 
from  questioning  the  validity  of  the  proceedings. 
Barlow  v.  City  of  Tacoma  (Wash.)  40  Pac.  382, 
followed. 

Appeal  from  superior  court  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Robert  Wlngate,  aa  receiver  of 
the  Merchants'  National  Bank  of  Tacoma, 
against  the  city  of  Tacoma  and  others,  to 
have  a  special  assessment  declared  void. 
Prom  a  Judgment  dismissing  the  action, 
plaintiff  appeals.    Affirmed. 

Doolittle  &  Fogg,  for  appellant  James 
Wickersham  and  Stacy  W.  Gibbs,  for  re- 
spondents. 
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DUNBAR,  J.  This  was  an  action  brought 
by  the  plaintiff  and  appellant  In  the  superior 
court  of  Pierce  county,  asking  that  the  spe- 
cial assessment  levied  against  the  proi)erty 
of  the  appellant  be  set  aside  and  held  fojr 
naagfat,  and  that  the  certificate  of  sale  Issued 
to  the  defendant  John  L.  Farwell  be  decreed 
to  be  void,  and  of  no  force  and  effect,  and 
further  asking  that  the  city  treasurer  be 
enjoined  from  delivering  or  issuing  any  deed 
upon  said  certificates,  and  that  the  city  of 
Tacoma,  Its  officers  and  agents,  be  properly 
enjoined  from  enforcing  or  attempting  to 
enforce  said  assignment  against  the  proper- 
ty of  the  defendant  described  In  the  com- 
plaint The  lower  court  found  in  favor  of 
the  defendant,  and  dismissed  the  action,  and 
appeal  is  taken  to  this  court. 

It  Is  conceded  that  this  case  falls  within 
the  mle  announced  by  this  court  in  the  case 
of  Buckley  v.  City  of  Tacoma,  9  Wash.  253, 
37  Pac.  441,  If  the  appellant  is  not  estopped 
from  pleading  want  of  authority  In  the  city. 
The  tenth  finding  of  fact  Is:  "That  one 
Henry  Drum  was  the  owner  of  the  property 
In  question  at  the  time  all  proceedings  relat- 
ing to  said  improvement  were  had;  and  that 
he  was  one  of  the  petitioners  for  said  Im- 
provement; and  that,  at  the  time  of  making 
said  improvement,  he  personally  inspected 
the  making  thereof;  and  that  he  made  no 
objections  to  the  progress  of  said  work  at 
any  time,  or  to  the  levying  of  said  assess- 
ment." And,  from  said  finding,  the  court, 
among  other  conclusions  of  law,  announced 
that  the  plaintiff  was  "estopped  from  main- 
taining this  action  by  reason  of  the  petition, 
and  acquiescence  in  the  making  of  the  im- 
provement after  it  was  ordered,  by  its  then 
owner  and  his  predecessor  in  interest."  We 
think  that  this  conclusion  of  law  was  Justi- 
fied, under  the  rule  announced  by  this  court 
in  Barlow  v.  City  of  Tacoma  (Wash.)  40  Pac. 
382,  where  it  was  held  that,  notwithstanding 
the  decision  of  this  court  in  the  case  of 
Buckley  v.  City  of  Tacoma,  supra,  the  city 
failed  to  obtain  any  Jurisdiction  in  the  prem- 
ises under  the  notice  given;  that,  where  the 
record  showed  that  Barlow  saw  fit  to  appear 
In  said  proceedings,  and  remonstrate  against 
the  prosecution  of  the  work,  on  the  sole 
ground  that  the  same  would  involve  the  ex- 
penditure of  a  large  amount  of  money  and 
that  it  would  considerably  inconvenience  the 
party  remonstrating  to  pay  his  portion  there- 
of, and  that,  subsequently,  in  consequence 
of  an  extension  by  the  council  of  the  time  of 
payment,  he  withdrew  his  remonstrance, 
this  action  of  Barlow  supplied  the  defect 
aforesaid  in  the  proceedings,  and  conferred 
Jurisdiction  upon  the  city  to  proceed  as 
against  him;  and  that  he  was  estopped  from 
raising  the  question  presented.  The  forego- 
ing opinion  was  not  concurred  in  by  the  writ- 
er of  this  opinion,  but,  being  a  decision  by 
the  majority  of  this  court.  It  must  stand  as 
the  law  of  this  state,  governing  cases  which 
involve  the  principle  of  estoppel  which  was 


Involved  In  that  case;  and  If  the  remon- 
strance and  a  subsequent  withdrawal  of  that 
remonstrance  will  work  an  estoppel,  it  seems 
to  us  that  a  petition  would  equally  work  an 
estoppel.  It  Is  true  that,  in  the  case  of 
Howell  V.  City  of  Tacoma,  3  Wash.  St.  711, 
29  Pac.  447,  it  was  held  that  a  petition  could 
not  be  extended,  so  as  to  estop  one  from  as- 
serting rights,  as  against  such  assessment, 
when  the  common  council  had  never  had 
any  Jurisdiction  of  the  proceeding,  or  had  so 
far  departed  from  proper  methods  as  to  oust 
It  of  Jurisdiction.  But  the  testimony  In  this 
case.  It  seems  to  us,  carries  the  case  beyond 
the  facts  proven  in  the  case  of  Howell  v. 
City  of  Tacoma,  supra,  for  Mr.  Drum  testi- 
fied that,  at  the  time  this  Improvement  was 
made,  he  was  the  owner  of  the  property  de- 
scribed In  the  complainl,  and  that  he  sign- 
ed the  petition  for  the  improvement  of  said 
street;  that  he  saw  the  work  being  done, 
and  thought  it  was  a  benefit  to  the  property; 
that  he  made  no  objections  to  the  work  as 
It  was  being  done  or  the  manner  in  which  it 
was  being  done;  and  that  he  was  aware  of 
the  improvement.  So  that  It  seems  to  us 
that,  if  a  person  ever  could  waive  a  Jurisdic- 
tional question,  it  was  waived  In  this  case, 
and  that  It  does  not  fall  within  the  reason  of 
the  case  of  Buckley  y.  City  of  Tacoma,  where 
It  was  announced  that  "the  people  who  pay 
for  streets  made  the  charter,  and  while  they 
granted  to  the  public  authorities  most  lib- 
eral powers,  by  permitting  the  arbitrary  Im- 
provement of  streets,  at  local  expense,  they 
emphatically  reserved  to  themselves  the 
right  to  have  three  things  distinctly  brought 
to  their  knowledge,  viz.:  (1)  What  improve- 
ment it  Is  proposed  to  make;  (2)  what  the 
cost  is  to  be;  (3)  what  property  Is  to  be  char- 
ged with  the  expense.  This  knowledge,  they 
declared,  must  be  afforded  In  a  certain  way, 
and  after  that  they  reserved  the  right  to 
remonstrate,  and  to  have  a  two-thirds  vote 
of  the  council  to  overcome  their  objections." 
These  rights,  according  to  the  testimony  of 
Mr.  Drum,  were  all  accorded  to  him,  and 
these  three  things  were  brought  to  his  knowl- 
edge; and  he  testifies  he  made  no  objection 
to  them,  because  he  thought  that  It  was  a 
benefit  to  the  property  taxed.  We  think  the 
appellant  Is  estopped  from  raising  an  objec- 
tion to  the  authority  of  the  city  to  prosecute 
this  work,  and  to  m^ke  an  assessment  to 
pay  for  It,  and  the  Judgment  will  therefore 
be  affirmed. 

HOYT,  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 


STATE  es  rel.  GORDON  HARDWARE  CO. 

V.  LANGLKY.  Judge. 
(Supreme  Court  of  WaahlDgton.     Feb.  7,  1896.) 

Pbactics— Nunc  pro  Tu.vc  Okdrrs— Scbstitdtioit 
OP  Attornkts. 
A  party  who  fails  lo  apply  for  an  order 
of  substitution  of  attorneys  at  tne  proper  time 
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win  not  theredfter  be  entitled  to  a  nunc  pro  tunc 
■order. 

Application  by  the  Gordon  Hardware  Com- 
pany for  a  writ  of  mandamug  to  compel  J. 
W.  Langley,  Judge  of  tbe  superior  court  of 
King  county,  to  enter  a  nunc  pro  tunc  order 
in  a  case  pending  In  said  court.     Denied. 

Isaac  D.  McCutcheon,  for  relator.  Julius 
V.  Hale,  for  respondent 

SCOTT,  J.  This  Is  an  application  for  a 
writ  of  mandamus  to  compel  tbe  respondent 
to  enter  a  nunc  pro  tunc  order  substituting 
I.  D.  McCutcheon,  Esq.,  as  counsel  for  tbe 
plaintiff  In  a  certain  cause  pending  in  tbe 
«uperior  court  of  King  county,  wherein  tbe 
relator  Is  plaintiff  and  tbe  Seattle  National 
Bank  Building  Company  et  al.  are  defend- 
ants, in  place  of  tbe  firm  of  Turner  &  Mc- 
Ontcbeon,  the  plaintiffs  attorneys  of  record. 
It  appears  that  said  Turner  &  McCutcheon, 
at  the  time  they  were  employed  as  attorneys 
for  tbe  plaintiff,  were  partners;  that,  on  tbe 
27tb  day  of  January,  1S94,  said  partnership 
was  dissolved;  that,  at  the  date  of  said  dls- 
aolutlon,  tbe  relator  fully  paid  and  settled 
with  said  firm  for  all  services  by  them  there- 
tofore performed  In  said  action,  and  dis- 
-charged  them  as  Its  attorneys,  and  on  said 
date  employed  said  McCutcheon  to  carry  on 
said  cause,  since  which  time  said  McCutpb- 
«on  has  acted  as  the  sole  attorney  for  tbe 
plaintiff  therein;  and  that,  on  February  3, 
1894,  tbe  relator  gave  to  said  McCutcheon  a 
aubstitution  in  writing  of  himself  as  such 
attorney  in  place  of  said  firm  of  Turner  & 
McCutcheon.  Bat  it  does  not  appear  that 
any  formal  order  of  substitution  was  applied 
for  at  that  time,  nor  until  the  30tb  of  De- 
-cember,  1805,  at  which  time  the  relator  ap- 
plied for  a  nunc  pro  tunc  order,  to  take  ef- 
fect as  of  the  date  of  the  discharge  of 
said  firm,  which  the  court  refused  to  grant; 
and  the  relator  seeks,  by  this  proceeding,  to 
compel  the  entry  of  such  an  order. 

From  tbe  authorities  presented  to  us,  we 
have  found  but  two  classes  of  cases  where 
nunc  pro  tunc  orders  are  entered,— one  being 
where  an  order  was  in  fact  made,  or  some 
action  upon  tbe  part  of  the  court  taken, 
which  was  not  at  tbe  time  formally  entered 
of  record:  and  the  other  being  where  tbe 
party  litigant  was  entitled  to  have  certain 
relief  at  a  particular  date,  and  tbe  failure 
to  grant  it  at  that  time  was  due  to  some  de- 
lay or  omission  upon  tbe  part  of  the  court. 
In  such  instances  nunc  pro  tunc  orders  have 
been  entered.  From  tbe  showing  made 
here,  the  relator  would  have  been  entitled  to 
an  order  of  substitution  at  tbe  time  it  made 
its  change  of  attorneys  as  aforesaid,  if  it 
bad  asked  for  it  then,  and  it  was  entitled  to 
It  thereafter,  when  it  did  apply,  but  of  that 
date  only;  and  it  does  not  appear  that  tbe 
court  has  refused  to  grant  a  substitution  of 
attorneys  as  of  the  date  when  the  applica- 
tion was  made,  but  that  the  court  refused  to 
«nter  a  nunc  pro  tunc  order,  to  take  effect 


as  of  the  prior  date.  No  case  has  been  call- 
ed to  our  attention  where  such  orders  have 
been  granted,  where  the  failure  to  obtain 
the  relief  asked  was  due  to  an  omission  or 
neglect  upon  the  part  of  tbe  petitioner,  and, 
consequently,  we  are  of  the  opinion  that  the 
writ  should  be  denied. 

HOTT,   0.  J.,  and   DUNBAE,  ANDERS, 
and  GORDON,  JJ.,  concur. 


GRI8W0LD  V.  CASE  et  aL 

(Supreme  Court  of  Washington.     Feb.  7,  1896.) 

Finding— Review — Lien  of  CaATTEi.  Mortqioi 
— Op  Judombkt — Priobitt. 

1.  A  finding  to  wliich  no  exception  is  talceo 
will  not  be  reviewed. 

2.  Where  b  diatttl  mortgagee  does  not  as- 
sent to  or  accept  the  mortgage,  and  It  is  not  deliv- 
ered to  her  till  after  judgment  liens  of  creditors  of 
the  mortgagor  have  attached,  the  judgment  liens 
are  superior  to  that  of  the  mortgage. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Florence  L.  Oriswold  against  A. 
B.  and  Fred  E.  Case  comprising  the  firm  of 
A.  B.  Case  &  Co..  and  others,  to  foreclose 
a  mortgage  made  to  plaintiff  by  A.  B.  and 
Fred  E.  Case.  From  a  judgment  foreclosing 
as  to  A.  B.  Case  &  Co.,  but  declaring  the  iieo 
of  tbe  mortgage  inferior  to  the  judgment 
liens  of  other  defendants,  plaintiff  appeals. 
Affirmed. 

John  A.  Parker,  3.  A.  Williamson,  and  Jud- 
son  Applegate,  for  appellant  Bogie  &  Bicli- 
ardson  and  Murray  &  Christian,  for  respond- 
ents. 

PER  CURIAM.  No  exceptions  were  takes 
by  appellant  to  tbe  findings  of  fact  made  by 
tbe  court  in  this  case,  and  tbe  only  question 
presented  upon  this  appeal  is  as  to  whether 
the  decree  rendered  by  tbe  court  was  antag- 
onistic to  the  facts  found,  and  to  determine 
this  it  is  necessary  to  examine  only  one  of 
said  findings.  Tbe  court  found  that  at  the 
time  the  chattel  mortgage  upon  which  the 
plaintiff's  cause  at  action  is  based  was  exe- 
cuted, the  plaintiff  was  not  present  and  did 
not  assent  to  or  accept  such  mortgage,  and 
that  it  was  never  delivered  to  her  before  the 
levies  of  the  executions  Issued  upon  the  judg- 
ments obtained  by  certain  of  tbe  defendanta 
This  being  so,  the  plaintiff  was  not  entitled 
to  priority;  and,  there  being  no  exception  to 
said  finding,  we  cannot  look  into  the  evidence 
to  see  whether  the  same  was  warranted 
thereby.    Affirmed. 


STATE  V.  KROENBRT. 
(Supreme  Court  of  Washington.     Feb.  8.  1896.) 
Ckihinil   Law  —  Pollgtion  or   Streaks    F^s* 

qUENTBD  BT  FiRB— HiLLS. 

1.  Where  the  trial  court  and  jury  have  foand 
the  evidence  sufficient  to  sustain  the  verdict,  it 
will  not  be  considered  on  appeal. 
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2.  A  mill  that  saws  shingles  is  within  the 
statute  prohibiting  mills  from  casting  sawdust  in- 
to streams  where  fish  resort  to  spawn. 

Appeal  from  superior  court,  Chehalia  cotm- 
ty;    Mason  Irwin,  Judge. 

A.  J.  Kroenert  was  convicted  of  permitting 
sawdust  to  be  cast  Into  the  Ohehalis  river. 
From  a  Judgment  on  the  verdict,  he  appeals. 
Affirmed. 

3.  C.  Cross,  for  appellant  J.  B.  Bridges, 
for  the  State. 

DUNBAR,  J.  The  appellant  was  convicted 
In  the  superior  court  of  Ghehalls  county  of 
permitting  sawdust  to  be  cast  Into  the  Che- 
halls  river,  said  river  being  alleged  to  be  a 
stream  In  the  state  of  Washington  where 
fish  resorted  to  ^pawn.  The  contention  of  the 
appellant  la  that  the  evidence  la  not  sufficient 
to  justify  the  verdict  The  evidence  may 
not  have  been  of  the  most  convincing  kind, 
but  its  sufficiency  having  been  passed  upon 
by  the  trial  judge,  who  refused  the  appel- 
lant's motion  for  a  nonsuit  and  by  the  jury 
ivho  were  sworn  to  try  the  cause,  we  do  not 
feel  justified  In  setting  aside  the  verdict  al- 
though the  testimony  might  not  be  sufficient 
to  convince  the  minds  of  the  members  of  this 
court  of  the  guilt  of  the  defendant  There 
Is  nothing  in  the  contention  of  the  appellant 
that  a  shingle  mill  was  not  contemplated  by 
the  statute.  The  object  was  to  protect  liah 
against  sawdust  and  a  mill  that  saws  shin- 
gles, and  thereby  makes  sawdust  cannot  be 
dlBtlngulshed,  so  far  as  the  law  for  the  pro- 
tection of  fish  la  concerned,  from  a  mill  that 
makes  sawdust  In  sawing  any  other  com- 
modity.   The  judgment  will  be  affirmed. 

GORDON  and  SCOTT,  JJ..  concur. 


STATH  ex  rd.  SGHWABACHER  BROa  ft 

00.  V.  SUPERIOR  COURT  OF 

KING  COUNTY  et  aL 

(Supreme  Court  of  WasUngton.     Feb.  7,  1886.) 

Dbposit  n  ConiiT— Wkit  of  PBOHiBiTtox. 

1.  Where,  pending  an  action  to  determine  ad- 
verse claims  of  a  receiver  and  a  sheriff  to  per- 
sonalty, the  property  is  sold  and  the  proceeds  paid 
into  conrt  to  abide  the  result  of  the  suit,  and  &om 
the  judgment  the-ein  an  appeal  is  .taken  and 
supersedeas  bond  hied,  the  court  has  no  power  to 
deplete  the  fund  for  the  purpose  of  allowing  the 
receiver  to  pay  the  expenses  of  the  appeal. 

2.  An  application  for  a  writ  prohibiting  the 
superior  court  fron;  making  any  order  anthorizing 
the  clerk  to  pay  out  money  from  a  fund  deposited 
with  him  to  await  the  determination  of  aidverse 
claims  thereto  will  be  granted  where  it  appears 
that  one  such  order  has  already  been  made;  that 
the  court  refused  to  gran',  a  three  hours'  delay 
for  the  purpose  of  appealing  tbere^om;  and  that 
a  motion  for  an  order  further  depleting  such  fund 
is  pending,  which  ordc-  the  court  has  agreed  to 
grant  in  case  tht  circumstances  are  tile  same  as 
those  disclosed  on  the  former  moMon. 

Application  by  Scbwabacher  Bros.  &  Co. 
for  a  writ  of  prohibition  against  the  superior 
court  of  King  county.   Granted. 

Domvortb  &  Howe,  for  relator.  AUen  & 
Powell,  for  respondenta. 


HOYT,  C.  J.  Prior  to  November  27,  1894, 
relator  had  recovered  a  judgment  In  an  ac- 
tion in  which  it  was  plaintiff  and  the  Abra- 
hams Grocery  Company  was  defendant.  On 
that  day  it  sued  out  an  execution  on  said 
judgment,  and  caused  the  same  to  be  levied 
on  certain  articles  of  personal  property  be- 
longing to  said  Abrahams  Grocery  Company. 
On  the  same  day  it  commenced  another  ac- 
tion against  said  company,  and  therein  duly 
sued  out  a  writ  of  attachment  and  caused  it 
to  be  levied  upon  the  same  property,  and  the 
sheriff  went  into  full  possession  thereof  un- 
der said  execution  and  said  writ  of  attach- 
ment. Thereafter,  in  an  action  Instituted  by 
parties  other  than  the  relator,  and  to  which  It 
was  not  a  party,  one  Wesley  Compton  waa 
appointed  receiver  of  said  Abrahams  Grocery 
Company,  and  thereafter,  aa  auch  receiver,, 
commenced  an  action  agalnat  the  relator  and 
the  sheriff,  by  which  it  was  sought  among 
other  things,  to  have  the  judgment  under 
which  the  levy  upon  execution  had  been 
made  declared  null  and  void,  and  the  attach- 
ment issued  In  the  other  action  dissolved. 
Before  the  issues  had  been  made  up  in  thi» 
action,  the  court  made  an  order  that  the 
property  should  be  turned  over  to  the  receiv- 
er, and  by  him  sold,  and  the  proceeds  thereof 
paid  to  the  clerk,  and  remain  in  his  custody 
to  abide  the  determination  of  the  issues  there- 
after to  "be  joined  in  the  cause.  Acting  un- 
der this  order,  the  receiver  took  possession  of 
the  property,  sold  it  and  paid  the  proceeds 
to  the  clerk,  by  whom  it  was  deposited  in  the 
action  brought  by  the  receiver  against  the  re- 
lator and  the  sheriff.  Thereafter  said  cause 
was  tried  upon  issues  duly  joined,  and  a  judg- 
ment and  decree  substantially  aa  prayed  for 
rendered  in  favor  of  plaintiff.  From  this 
judgment  relator  appealed  to  this  conrt,  and 
gave  a  supersedeas  bond,  the  sufficiency  of 
which  has  not  been  questioned. 

In  said  action  the  claim  upon  the  part  of 
the  receiver  was  that  he  was  entitled  to  the 
possession  of  the  property  or  Its  proceeds. 
On  the  part  of  the  relator,  it  was  claimed 
that  It  was  entitled  to  have  the  property  re- 
tained in  the  hands  of  the  sheriff,  and  sold 
by  him,  and  the  proceeds  applied  in  satisfac- 
tion of  the  judgment  already  rendered  in  the 
one  action,  and  of  any  that  might  be  ren- 
dered In  the  action  In  which  the  writ  of  at- 
tachment had  been  issued.  From  this  It  will 
appear  that  the  subject-matter  of  the  contro- 
versy between  the  parties  waa  aa  to  which 
one  was  entitled  to  the  property  and  Its  pro- 
ceeds. If  the  claim  of  the  plaintiff  was  sub- 
stantiated, he  was  entitled  to  it;  and,  if  that 
of  the  relator  waa  sustained,  the  judgment 
would  be  such  that  all  of  the  proceeds  of  the 
property  would  be  applied  upon  judgments 
In  its  favor.  The  controversy  admitted  of  no 
compromise.  From  its  very  nature,  one  or 
the  other  of  the  parties  was  entitled  to  the 
property  or  its  proceeds;  and  the  fact  thai 
the  court,  pending  the  action,  made  an  order 
placing  the  property  In  the  hands  of  the  re- 
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celver  for  the  purpose  of  haying  Jt  converted 
Into  money,  and  such  money  deposited  in  the 
action  to  abid«  the  result,  could  have  no  In- 
fluence upon  the  questions  to  be  decided. 
Hence  it  must  be  held  that,  until  the  action 
had  been  decided  in  the  lower  court,  it  was 
beyond  its  power  to  make  an  order  in  the  ac- 
tion which  would  in  any  manner  deplete  the 
fund  derived  from  the  sale  of  the  property. 
If  It  was  w^ithin  the  power  of  the  court  to 
materially  interfere  with  a  subject-matter 
about  which  parties  were  litigating  before 
the  determination  of  such  litigation,  there 
would  be  little  use  In  attempting  to  wage 
any  litigation  to  a  successful  issue,  for  the 
reason  that,  when  such  issue  had  been  reach- 
ed. It  might  be  found  that  the  court  bad  so 
disposed  of  the  subject-matter  of  the  suit  as 
to  make  the  successful  determination  of  the 
litigation  of  no  value.  The  proceeds  of  this 
property,  when  deposited  with  the  clerk  In 
this  action,  could  not  be  interfered  with  by 
the  court  until  the  final  determination  of  the 
rights  of  the  parties  In  regard  thereto.  It 
must  follow  that  the  right  which  the  court 
bad  to  Interfere  with  this  fund.  If  any,  was 
derived  from  the  Judgment  and  decree  ren- 
dered in  the  action.  But  from  this  Judg- 
ment and  decree  an  appeal  had  been  taken 
and  a  supersedeas  bond  filed;  and,  after  that 
was  done,  neither  of  the  parties  nor  the  court 
could  found  any  action  upon  suchijudgment 
until  determLoatlon  of  the  appeal.  Notwith- 
standing these  facts,  it  was  made  to  appear 
by  the  application  for  the  writ  of  prohibition 
and  by  the  answer  to  the  alternative  writ 
that  pending  such  apiieal  the  court  had  as- 
sumed the  right  to  deplete,  and  had  depleted, 
said  fund,  and  was  threatening  to  still  fur- 
ther deplete  it  What  we  have  said  is  suffi- 
cient to  show  that  in  doing  so  it  was  pro- 
ceeding without  Jurisdiction.  It  is  true  that 
It  is  alleged  in  said  answer  that  it  was  not 
the  intention  of  the  respondent  to  Interfere 
with  such  fund  further  than  was  necessary 
to  enable  the  receiver  to  properly  present  the 
cases  which  he  was  prosecuting  or  defending 
at  the  Instance  of  the  court.  But  the  amount 
to  which  the  fund  was  to  be  depleted  was  im- 
material. If  the  court  had  the  right  to  de- 
plete It  at  all.  It  was  because  it  had  Juris- 
diction over  it;  and.  If  it  had  such  jurisdic- 
tion, it  could  authorize  it  all  to  be  disbursed, 
and  the  appellant  thus  be  deprived  of  the 
fruits  of  its  appeal  should  It  result  favorably 
to  It. 

There  Is  a  suggestion  In  the  answer  that 
the  receiver  could  not  properly  present  his 
case  on  appeal  unless  he  was  allowed  to  use 
some  of  this  fimd.  If  the  law  had  reached, 
such  a  stage  that  the  court  could  require  a 
I>arty  possessed  of  means  to  pay  the  neces- 
sary expenses  of  his  adversary,  if  he  had  no 
means  of  his  own,  there  would  be  force  In 
this  suggestion.  But  the  law  has  not  reached 
that  advanced  stage. 

There  is  also  a  suggestion  that  in  the  de- 
Ijermlnation  of  a  former  proceeding  in  this 


court,  by  which  It  was  sought  to  prohibit  tb< 
superior  court  from  carrying  into  effect  the 
order  to  turn  over  the  property  to  the  receiv- 
er, the  question  here  presented  had  been  de- 
termined adversely  to  the  claim  of  relator. 
But  we  do  not  so  understand  the  decision  in 
that  proceeding.  All  that  was  therein  de- 
cided was  that  the  writ  would  be  denied  for 
the  reason  that  relators  had  an  adequate  rem- 
edy by  appeal,  which  reason  for  denial  was 
an  insufficient  one  If  the  claim  of  the  re- 
spondent to  jurisdiction  over  the  fund  should 
be  sustained.  We  are  compelled  to  hold  that 
the  court  had  no  jurisdiction  to  make  any 
order  which  would  authorize  the  clerk  to  pay 
out  any  of  this  fund  until  the  determination 
on  appeal  of  the  cause  in  wUch  It  was  de- 
posited. 

The  only  other  question  presented  is  as  to 
whether  or  not  the  action  of  the  court  was 
such  that  the  relator  had  a  right  to  presume 
that  such  orders  would  be  made  If  not  pro- 
hibited. Upon  this  question  It  was  made  to 
appear  from  the  application,  and  not  denied 
In  the  answer,  that  the  court  had  made  one 
order  anthorlEing  a  certain  amount  to  be  paid 
out  of  this  fund,  and  that  a  motion  was  pend- 
ing which  asked  for  another  order,  and  that 
the  court  had  stated  that,  if  the  drcnm- 
stances  were  the  same  as  disclosed  upon  the 
former  application,  It  would  be  granted,  and 
an  order  made  further  depleting  the  fond. 
It  also  appeared  that,  at  the  time  the  first 
order  was  made,  relator  asked  for  sufficient 
time  before  it  was  carried  into  effect  to  per- 
fect an  vpeal  therefrom  and  give  a  bond  to 
supersede  It;  that  Its  request  for  the  sfaott 
period  of  three  hours  In  which  to  do  this  vras 
denied.  Under  all  these  circumstances,  we 
think  the  relator  was  justified  In  coming  to 
this  court,  and  asking  It  to  prevent,  by  Its 
writ,  any  further  orders  being  made  by 
which  this  fund  might  be  depleted  before  tlie 
determination  of  the  appeal  In  the  acdon. 
The  alternative  writ  heretofore  granted  will 
be  made  pemuutent. 

DUNBAH,  ANDERS,  and  SCOTT,  JJ.,  con- 
cur. 


REITMBIR  et  al  V.  SIEOMUND  et  aL 
(Supreme  Court  of  Washington.     Feb.  7,  1896.) 

APPBALABLB  OkDBR. 

An  order  setting  aside  a  default,  and  grant- 
ing leave  to  answer,  whether  the  proceeding  be  br 
motion  in  the  original  cue  or  by  pebtioD  in  a  nev 
one,  is  not  appealable. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  James  Z.  Moore,  Judge. 

Action  by  John  Reitmelr  and  others  against 
Lizzie  Slegmund  and  others  to  set  aside  a 
Judgment  by  default.  There  was  a  jndgmoit 
for  plalntifis,  and  defendants  appeal  Af- 
firmed. 

John  A.  Pierce  and  Btanklln  W.  Knight 
for  appellants.  A,dolph  Hunter,  for  leqiaD- 
dents. 
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HOYT,  C.  J.  This  appeal  was  from  an  or- 
der which  set  aside  a  defauit,  and  gave  the 
defendants  leave  to  answer.  Bespondents 
tnoved  to  dismiss  on  the  groond  that  an  ap- 
peal would  not  lie  from  such  order.  We 
held  In  Freeman  y.  Ambrose  (\\'ash.)  40  Pac. 
381,  that  an  order  of  this  kind,  when  made 
upon  motion  in  the  original  action,  was  not 
appealable.  But  It  is  claimed  bj  the  ap- 
pellants that,  from  the  fact  tliat  this  order 
was  made  in  an  original  proceeding  instituted 
for  the  purpose  of  having  the  Judgment  va- 
cated, it  does  not  come  within  the  rule  an- 
nounced in  that  case.  No  good  reason  can 
tte  given  for  the  distinction  thus  sou(:ht  to  be 
made.  The  object  is  the  same  whether  the 
proceeding  be  by  motion  in  the  original  case 
or  by  petition  in  a  new  one,  and  the  effect 
of  the  order,  whether  made  in  one  proceed- 
ing or  the  other,  is  the  same.  But  It  is  not 
necessary  for  us  to  decide  at  this  time  wheth- 
er or  not  an  appeal  would  lie  from  the  or- 
der In  question,  for  the  reason  that  we  are 
satisfied  that  the  showing  was  such  that  the 
superior  court  was  entirely  Justified  in  mak- 
ing the  order.  The  facts  disclosed  by  the 
record  are  such  as  not  only  to  show  that 
there  was  no  abuse  of  discretion  In  granting 
the  order,  but  that  it  would  have  been  a  great 
abuse  of  such  discretion  to  have  denied  it 
The  order  will  be  affirmed. 

DUNBAR,  SCOTT,  ANDERS,  and  GOR- 
DON, JJ.,  concnr. 


POWELL  et  al.  v.  PUGH,  Sheriff. 
(Supreme  Court  of  Washington.     Feb.  1,  1896.) 

HCSBAND  AND  WlFB— COMMDSITT  PeRSOXAL  PrOP- 
BBTT— LlABILrrT  FOR  HVSBAND'S  DEBTS. 

Hill'B  Ann.  St.  8  1399,  having  given  the 
hnslHuid  control  and  management  of  the  com- 
munity personal  property  of  the  hu8b«iid  and 
wife,  'Vith  a  like  tXiwer  of  disposition  as  be  has 
of  his  separate  personal  property,"  such  property 
is  subject  to  seiisure  on  execution  for  his  individual 
debts.     Gordon,  J.,  dissenting. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  Dora  E.  and  E.  L.  Powell  against 
F.  M.  PuKh,  sheriff.  Judgment  for  plaintiffs, 
and  defendant  appeals.     Reversed. 

Samuel  R.  Stern,  for  appellant  Blake  & 
Post,  for  re^Kindents. 

SCOTT,  J.  The  respondents  were  husband 
and  wife,  and  the  husband  was  engaged  in 
the  grocery  business  in  this  state;  the  stock 
of  groceries  being  the  community  property  of 
the  parties.  The  appellant,  as  sheriff  of  Spo- 
kane coimty,  levied  upon  said  stock  under 
an  execution  issued  upou  a  Judgment  which 
was  the  separate  debt  of  the  husband,  and 
this  action  was  instituted  by  the  respondents 
to  enjoin  the  sale  of  the  property.  Judgment 
was  rendered  in  their  favor,  permanently  en- 
joining the  sale  thereof,  and  this  appeal  w^s 
taken  therefrom. 


The  question  to  be  decided  Is  as  to  whether 
the  commimity  personal  property  can  be  sold 
to  satisfy  the  husband's  separate  debt  Un- 
der our  law,  the  husband  has  the  absolute 
control,  management,  and  disposition  of  the 
community  personal  property,  as  much  so  as 
of  his  separate  property,  excepting  that  he 
cannot  devise  more  than  one-half  thereof. 
He  has  no  such  control  or  right  of  disposition 
as  to  the  community  real  estate,  and  for  that 
reason  we  have  held  that  the  community  real 
estate  cannot  be  sold  for  his  individual  debts. 
In  this  particular  the  laws  of  this  state  are 
different  from  those  of  the  other  states  where 
community  property  laws  relating  to  hus- 
band and  wife  are  In  force.  With  respect  to 
personal  property,  however,  our  laws  are  sub- 
stantially the  same,  and  for  that  reason  there 
is  no  ground  for  laying  down  a  different  rule 
as  to  the  disposition  of  the  community  per- 
sonal property.  The  husband,  having  the 
absolute  power  to  dispose  of  it  may  sell  it 
to  satisfy  his  Individual  debt,  and  pass  a 
good  title.  This  being  so,  we  see  no  reason 
why  it  may  not  be  sold  under  an  execution 
issued  to  enforce  collection  of  that  individual 
debt.  If  the  title  may  pass  by  his  act  there 
is  no  reason  why  it  should  not  pass  by  operar 
tion  of  law  under  similar  conditions.  See 
Andrews  v.  Andrews,  3  Wash.  T.  289, 14  Pac. 
68. 

It  is  further  contended  that  the  judgment 
of  the  lower  court  ought  to  be  affirmed  on  the 
ground  that  it  appears  there  is  not  enough  of 
the  community  personal  property  to  satisfy 
the  community  debts,  but  we  do  not  think 
the  respondents  are  in  a  position  to  raise  this 
point  None  of  the  community  creditors  are 
questioning  the  transaction,  and  we  are  not 
called  upon  to  express'  an  opinion  as  to 
what  rights  or  claims,  if  any,  they  could 
maintain  in  the  premises.     Reversed. 

HOXT,  C.  J.,  and  DUNl^AR  and  ANDERS, 
JJ.,  concur. 

GORDON,  J.  I  am  unable  to  bring  my 
mind  to  the  conclusion  reached  by  the  majori- 
ty, and  will  state  as  briefly  as  I  can  the  rea- 
sons for  my  dissent  The  reaspn  advanced  in 
the  foregoing  opinion  for  holding  that  the 
community  personal  property  is  liable  for  the 
individual  debt  of  the  husband  is  that  by 
statute,  he  is  given  the  management  and  con- 
trol of  such  property,  "with  a  like  power  of 
disposition  as  he  has  of  his  separate  personal 
property."  1  HiU's  Aim.  St.  i  1399.  I  am 
aware  that  there  have  been  decisions  In  some 
of  the  states  in  which  the  "community  sys- 
.tem"  obtains  which  seem  to  ftUly  support  the 
reasoning  and  conclusion  arrived  at  by  the 
majority  in  this  case.  I  think,  however,  in 
view  of  the  difference  that  exists  in  the 
statutory  provisions  of  those  states  and  our 
own  upon  this  subject  afli  the  fact  that  this 
court  in  many  cases  Involving  other  ques- 
tions arising  under  the  community  laws  of 
this  state,  has  been  constrftliied  to  a^opt  con- 
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cIOBions  differing  'widely  from  those  reached 
In  such  other  states  upon  kindred  proposi- 
tions, that  the  holdings  of  such  states  upon 
the  question  arising  In  this  case  ought  not  to 
be  considered  of  much  binding  authority.  It 
has  been  held,  in  Texas,  that,  upon  the  death 
of  the  wife,  th*  husband  occupies  the  relation 
of  a  surviving  partner  in  an  ordinary  partner- 
ship. Moody  V.  Smoot,  78  Tex.  119,  14  S.  W. 
285.  At  page  179  of  his  very  excellent  work 
on  CJommunlty  Property,  Judge  Balllnger 
says:  "In  Texas,  the  liability  of  the  commu- 
nity for  the  separate  debts  of  either  spouse 
contracted  before  marriage  seems  to  be  pla- 
ced upon  the  theory  that,  because  the  Income 
of  the  separate  property  falls  Into  the  com- 
munity, so,  also,  the  charges  against  the 
owners  thereof  become  community  debts." 
In  this  state  the  interest  of  the  wife  in  the 
property  acquired  by  the  combined  energies 
of  herself  and  husband  during  the  existence 
of  the  marriage  is  something  more  than  a 
mere  expectancy,  and  therein  we  differ  from 
California  and  Louisiana.  Packard  v.  Arel- 
lanes,  17  Cal.  S25;  Succession  of  McLean,  12 
La.  Ann.  222.  Indeed,  I  am  satlsfled  that 
there  are  many  other  essential  points  of  differ- 
ence between  our  "community  system,"  as  It 
exists  by  statute  and  as  interpreted  by  the 
decisions  of  this  court,  and  the  system  exist- 
ing In  any  other  state.  It  seems  to  me  illog- 
ical to  hold  that,  because  the  husband  has 
the  authority  to  manage  and  dispose  of  such 
property,  there  Is  "no  reason  why  It  may  not 
be  sold  under  an  execution  Issued  to  enforce 
collection  of  his  hadlvldual  debt"  The  bus- 
band  Is,  In  my  view  of  the  law,  merely  the 
statutory  agent  of  the  community.  It  would, 
of  course,  be  nonsense  to  assert  that,  because 
an  agent  has  authority  to  sell  the  property  of 
his  principal,  such  property  could  be  subject- 
ed to  the  payment  of  the  agent's  debt.  Why, 
then,  should  a  mere  statutory  agent  be  held  to 
have  such  authority?  Again,  one  member  of 
a  trading  partnership  has  the  lawful  right  to 
sell  and  dispose  of  the  assets  of  the  firm, 
even  to  the  extent  of  giving  a  bill  of  sale  of 
the  entire  personal  property;  but  the  case 
has  yet  to  arise  wherein  It  shall  be  held  that, 
because  he  possesses  such  power  of  disposi- 
tion, he  could  sell  or  mortgage  the  same  to 
satisfy  his  Individual  debt,  nor  has  it  ever 
been  held  to  be  the  right  of  a  creditor  to  en- 
force the  individual  debt  of  such  i>artner 
against  the  assets  of  the  firm. 

Still  further,  conceding  that,  with  reference 
to  community  personal  property,  the  hus- 
band is  the  statutory  agent  of  the  communi- 
ty, with  authority  to  dispose  of  such  prop- 
erty, that  authority  is  to  be  voluntarily  ex- 
ercised. It  presupposes  the  exercise  of  dis- 
cretion and  assent,  and  hence  such  a  sale 
or  disposition  of  the  property  is  to  be  dis- 
tinguished from  an  Involuntary  execution 
sale,  wherein  the  consent  of  the  debtor  is 
wholly  immaterial.  The  statute  confers  au- 
thority, but  does  not  couple  with  It  any  lia- 
bility.   Section  1406  (1  Hill's  Ann.  St.)  of  the 


chapter  on  "The  Property  Rights  of  the  Hu»- 
band  and  Wife,"  provides  that:  "The  rule 
of  common  law,  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed,  has  no 
application  to  this  chapter.  This  chapter  es- 
tablishes the  law  of  this  state  respecting  the 
subject  to  which  it  relates  and  its  provisions 
and  all  proceedings  under  it  shall  be  liber- 
ally construed  with  a  view  to  effect  Its  ob- 
ject." It  seems  to  me  to  be  anything  but  a 
"liberal  construction"  of  the  provisions  of 
that  chapter  to  hold  that  a  debt  contracted 
before  the  community  existed  may  be  en- 
forced against  the  property  of  the  "communi- 
ty," when,  in  fact  and  in  law,  the  "communi- 
ty" as  a  separate  legal  entity  was  a  stranger 
to  the  contract  out  of  which  the  debt  arose. 
In  an  action  upon  such  contract,  neither  the 
"community"  nor  its  members,  as  sucli, 
would  be  proper  parties;  and  yet  the  specta- 
cle is  presented  of  a  Judgment  being  en- 
forced against  the  property  of  a  'legal  enti- 
ty," based  upon  a  debt  to  whicli  it  was  • 
stranger,  and  in  the  action  in  which  sadi 
Judgment  was  recovered  it  was  not  a  party. 
It  seems  to  me  that  our  law  in  relation  to  tbe 
property  rights  of  husband  and  wife  is  based 
upon  the  theory  of  equality,  and  proceeds 
upon  the  idea  of  keeping  the  community  es- 
tate separate  from  the  Individual  estate  of 
the  spouses.  The  rule  announced  by  tlie 
majority,  however,  destroys,  as  it  seems  to 
me,  the  Idea  of  the  equality  of  the  sponses. 
The  logic  of  the  holding  Is  that  a  husband 
can  use  the  personal  property  of  the  com- 
munity to  improve  and  enhance  his  separate 
Individual  real  property.  In  which  the  wife, 
as  the  other  member  of  the  community,  bat 
no  vested  right  or  interest.  He  may  thus  im- 
poverish the  community  estate  to  enrich  bii 
Individual  estate.  The  entire  commnnit; 
personal  property  becomes  pledged  (inv<diiii- 
tartly)  to  the  payment  of  any  debt  wbicb 
the  husband  may  see  fit  to  contract,  notwitb- 
standing  he  may  be  improvident  or  profli- 
gate, and  notwithstanding,  further,  that  sneb 
debt  is  contracted  tor  the  exclusive  benefit 
of  his  own  separate  estate. 

In  Holyoke  V.Jackson, 3  Wash. T. 235, 3  Pac. 
841,  Judge  Oreene,  In  speaking  of  the  com- 
munity system  as  It  exists  imder  oar  law,  and 
of  the  powers  and  IlabUltieB  of  its  membetf, 
says,  at  page  239  3  Wash.  T.,  and  page  Sil. 
8  Pac:  "In  It  [the  commnnl^],  the  proprie- 
tary interests  of  husband  and  wife  are  equal 

•  •  •  It  Is  sul  generis,— a  creature  of  tlie 
statute.  By  virtue  of  the  statute,  this  has- 
band  and  wife  creature  acquires  property. 
That  property  must  be  procurable,  manage- 
able, convertible,  and  transferable.  In  some 
way.  In  somebody  must  be  vested  a  power, 
in  behalf  of  the  community,  to  deal  with  and 
dlsx>ose  of  it  •  •  •  Its  exemptions  and 
liabilities  as  to  indebtedness  must  be  defined. 

•  *  *  Management  and  disi>osition  may  be 
vested  in  either  one  or  both  of  the  membere. 
If  in  one,  then  that  one  is  not  thereby  made 
the  holder  of  larger  proprietary  rights  tlian 
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the  other,  bnt  Is  clothed.  In  addition  to  his 
or  her  proprietary  rights,  with  a  bare  iK>wer 
In  trust  for  the  commnnlty."  In  Brotton  y. 
Langert,  1  Wash.  St.  73,  23  Pac.  688,  this 
court,  construing  section  1S99,  supra,  which 
glres  to  the  husband  the  management  and 
control  of  the  community  personal  property, 
aays:  "This  section  diBcrlmlnates  In  favor  of 
one  spouse  only  so  far  as  is  actually  neces- 
Bai7  for  the  transaction  of  ordinary  busi- 
ness.** Argument  ta  unnecessary  to  demon- 
strate that  the  holding  in  the  present  case 
Is  antagonistic  to  the  construction  given  to 
this  section  In  Brotton  v.  Langert  And, 
further  on  In  the  opinion  in  that  case,  the 
conrt  says:  "Ck>nstmlng  all  the  provisions 
of  the  chapter  together,  -we  cannot  escape 
the  conclusion  that  the  object  of  the  law  was 
to  absolutely  protect  (so  far  as  is  consistent 
with  the  transaction  of  ordinary  business,  as 
we  before  observed)  one  spouse  from  the  mis- 
deeds, improvidence,  or  mismanagement  of 
the  other,  concerning  property  which  Is  the 
product  of  their  Joint  labors.  It  is  In  the 
nature  of  an  exemption,  and,'  as  has  been 
weU  said,  'ezemptloD  laws  are  upheld  upon 
principles  of  Justice  and  humanity.' "  With 
deference  to  my  brethren,  I  think  that  the 
lodgment  shoold  be  affirmed. 


STATE  V.  YOUNO. 

(Suprtme  Court  of  Washington.     Feb.  1,  1886.) 

Labobht  or  Cattlk — Ihdictmert — SnrriciBHOT — 

CBimSAL  Law— Appeal.— OuBCTioNs  Waivsd 

— Haxmless  Ebsob. 

1.  Pen.  Code,  i  62,  provides  that  if  any  per- 
son steal  certain  animals  named,  "of  any  value," 
he  shall  be  imprisoned  in  the  penitentiary  not  more 
ttian  10  nor  less  than  1  year,  or,  in  the  discretion 
of  tiie  court,  be  imprisoned  in  the  county  jail  not 
exceeding  1  year,  ur  fined  not  exceeding  4>100,  or 
both.  fieM,  that  ?n  indictment  under  such  stat- 
nte  need  not  state  the  value  of  the  cattle  alleged 
to  have  been  stolen.  Anders  and  Gordon,  JJ., 
dissenting. 

2.  Questions  arising  on  the  fact  that  defend- 
ant was  not  present  at  certain  times  dnriog  the 
trial  cannot  be  raised  for  the  first  time  on  appeal. 

3.  On  appeal  the  record  recited  that  the  prose- 
cuting attorney,  wliile  addressing  the  jury,  was 
permitted,  over  the  objection  of  the  defendant,  to 
explain  the  reason  why  he  did  not  testify  as  to  a 
conversation  held  by  tdmself  and  defendant  prior 
to  the  trial.  Htld,  thai  the  supreme  court  could 
not  say  the  conduct  of  the  attorney  constituted 
prejadldal  error,  in  the  absence  of  anytliing  in 
the  record  to  show  what  reason  was  advanced  by 
hfan,  or  under  what  drctuustances  he  tendered 
such  explanation 

Appeal  from  superior  court,  Columbia 
county;  R.  F.  Sturdevant,  Judge. 

6.  8.  Yonng  was  c<»ivlcted  of  stealing  one 
or  more  head  of  neat  cattle,  and  appeals. 
Affirmed. 

J.  B.  Boannan  and  F.  Oanahl,  tot  appA- 
lant.    Will  H.  Fonts,  for  the  State. 

DUNBAR.  J.    The  appellant  was  convict- 
ed by  the  superior  court  of  Columbia  county 
of  the  crime  of  stealing  one  or  more  head  of 
neat  cattle,  and  sentenced  to  the  penitentl- 
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ary  for  a  term  of  10  years.  From  such  Judg- 
ment of  sentence  an  appeal  was  taken  to  tills 
court 

The  Information  is  under  section  52  of  the 
Penal  Code  of  Washington,  which  provides 
that  If  any  person  shall  steal  certain  animals 
^naming  them),  of  any  value,  he  shall  be 
deemed  guilty  of  an  offense  against  the  laws 
of  the  state  of  Washington,  and,  upon  con- 
viction thereof,  shall  be  Imprisoned  in  the 
penitentiary,  and  kept  at  hard  labor,  not 
more  than  10  nor  less  than  1  year,  or,  in  the 
discretion  of  the  court,  the  offender  may  be 
Imprisoned  In  the  county  jail  not  exceeding 
1  year,  or  fined  not  exceeding  $100,  or  both. 
The  information  in  the  case  at  bar  is  as  fol- 
lows: "G.  S.  Young  is  accused  by  the  pros- 
ecuting attorney  of  Columbia  county,  state 
of  Washington,  by  this  information,  of  the 
crime  of  stealing  one  or  more  head  of  neat 
cattle,  committed  as  follows,  to  wit:  The 
said  G.  S.  Young,  on  the  Ist  day  of  August, 
A.  D.  1894,  within  the  county  of  Columbia, 
state  of  Washington,  did  then  and  there,  un- 
lawfully and  feloniously,  steal  one  head  of 
neat  cattle,  the  property  of  Richard  Walsh, 
contrary  to  the  form  of  the  statute  In  such 
cases  made  and  provided,"  etc.  The  alleged 
objection  to  this  Information  Is  that  it  does 
not  state  the  value  of  the  cattle  alleged  to 
have  been  stolen.  It  Is  stoutly  contended  by 
the  appellant  that  a  lack  of  the  allegation 
of  the  value  renders  the  Indictment  bad,  and 
It  is  urged  that,  without  value,  there  can  be 
no  larceny,  unless  made  so  expressly  by  stat- 
ute. We  think  this  is  true,  and  no  doubt  the 
old  rule  of  the  common  law  required  the  alle- 
gation of  value,  but  there  was  a  reason  for 
the  rule,  and  that  was  that  the  value  deter- 
mined the  punishment  and  the  grade  of  the 
crime;  and,  when  the  reason  for  the  rule  no 
longer  exists,  the  rule  itself  will  not  be  bind- 
ing. Under  our  statute,  it  makes  no  differ- 
ence what  the  value  of  the  animal  stolen  is. 
The  statute  has  made  the  stealing  of  cattle 
a  distinct  offense,  and  the  defendant  could 
as  well  be  sentenced  to  a  term  in  the  peni- 
tentiary for  stealing  1  animal  as  he  could  for 
stealing  100;  nor  could  he  receive  any  ben- 
efit by  an  allegation  of  value,  nor  would  It 
avail  him  anything  to  contest  the  value  al- 
leged, if  it  were  alleged,  and  prove  that  the 
value  was  less  than  the  value  alleged.  If 
the  value  were  alleged  at  $1,  and  the  proof 
was  that  the  actual  value  was  $1,000,  or  If 
the  value  was  alleged  at  $1,000,  and  the  proof 
was  that  the  actual  value  was  $1,  the  pun- 
ishment would  still  be  the  same,  for  the 
crime  is  the  stealing  of  cattle  of  any  value. 
It  is  true  that,  in  the  discretion  of  the  court, 
the  offender  may  be  Imprisoned  In  the  peni- 
tentiary or  In  the  county  Jail,  or  he  may  be 
fined;  but  It  Is  not  at  all  likely  that  It  was 
the  intention  of  the  legislature  to  have  that 
discretion  exercised  with  reference  to  the 
value  or  the  number  of  the  cattle  stolen,  but 
with  reference  to  the  circumstances  sur- 
rounding the  commission  of  the  crim$.    This 
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crimt  is,  by  the  statute,  directly  taken  out  of 
the  proTlslouB  of  the  law  with  reference  to 
grand  and  petit  larceny,  and  is  made  a  sep- 
arate and  distinct  offense;  and  the  lan- 
guage of  the  statute  Is  that  if  he  shall  steal, 
take,  or  drire  away  these  cattle,  of  any 
Talue,  he  shall  be  deemed  guilty  of  an  of- 
fense. We  think  the  idea  intended  to  be 
expressed  by  the  legislature  was,  "without 
reference  to  value."  Nor  do  we  think  that 
any  distinction  can  be  made  between  our 
statute  and  the  statute  of  Montana,  which 
declares  a  theft  of  certain  animals,  "what- 
ever their  value,"  to  be  grand  larceny.  The 
two  expressions,  "of  any  value,"  and  "what- 
ever their  value,"  evidently  mean  practically 
the  same  thing;  the  legislature  resting  on  the 
presumption  that  cattle  are  of  some  value, 
and  that  when  they  are  stolen  the  party 
stealing  them  should  be  punished,  without 
reference  to  any  particular  value  of  the  cat- 
tle. This  statute  was  construed  by  the  su- 
preme court  of  Montana  in  Territory  v.  Pen- 
dty,  22  Pac.  761,  where  the  court  held  that 
ft  was  unnecessary  to  allege  or  prove  any 
particular  value  for  stolen  animals;  that  the 
value  might  be  inferred  from  any  facts  or 
circumstances  that  might  be  proven,  in  the 
absence  of  any  direct  evidence  upon  that 
point  In  fact,  such  is  now  the  almost  uni- 
versal holding  of  the  courts  under  statutes 
similar  to  ours,  and  this  principle  is  well 
recognized  by  all  the  writers  on  criminal  law. 
▲rchbold,  in  his  worit  on  Criminal  Practice 
and  Pleadings  (volume  2,  p.  1181),  says: 
"Formerly,  the  stealing  of  goods,  etc.,  of  the 
value  of  twelve  pence,  or  under,  was  only 
petty  larceny.  Above  that  value  was  deem- 
ed grand  larceny.  And  in  the  indictment, 
therefore,  it  was  necessary  and  material  to 
show  the  value  of  the  articles  stolen;  and 
the  value  of  each  article  alleged  to  be  stolen 
was  stated,  that.  In  case  the  Jury  should 
find  the  defendant  guilty  of  stealing  one  of 
them  only,  the  offense  might  appear  upon  the 
record  to  be  grand  larceny.  But  the  distinc- 
tion between  grand  and  petty  larceny  was 
abolished  by  St.  7  &  8  Geo.  IV.  c.  29,  §  2, 
since  which  it  does  not  appear  to  have  been 
necessary  to  state  or  prove  the  value  of  the 
article  stolen;"  referring  by  note  to  the  in- 
dictment on  page  357,  where  it  was  held 
that  no  indictment  should  be  held  insuffi- 
cient for  want  of  the  statement  of  value  in 
any  case  where  the  value  or  price  is  not  of 
the  essence  of  the  offense;  adding  that  since 
the  distinction  between  grand  and  petit  lar- 
ceny was  abolished  by  St  7  &  8  Geo.  IV.  c 
29,  f  2,  it  seems  to  have  been  no  longer  nec- 
essary to  insert  the  value  of  the  article  sto- 
len. Bishop  on  Statutory  Crimes  (2d  Ed.,  { 
•427)  says:  "A  rule  pervading  the  entire  pro- 
cedure in  larceny  is  that  the  value  of  the 
thing  stolen  must  be  alleged  and  proved 
when  the  punishment  or  its  degree,  depends 
on  value,  but  whm  it  does  not  it  need  not 
be."  Bishop  on  Criminal  Procedure  (3d  Ed., 
VOL  1,  {  541),  after  discussing  the  general 


rule,  says:  "But,  as  we  have  seen,  the  proof 
of  value  will  be  adequate  if  it  simply  sbowa 
to  which  of  the  two  or  more  classes  merit- 
ing corresponding  punishments  the  offense  t)e- 
longs.  And  If  the  statute  makes  it  a  dis- 
tinct offense  to  steal  a  horse,  w  any  other 
sjteclfled  article.  Irrespective  of  its  value, 
*  *  *  the  value  need  not  be  alleged  in  the 
indictment  but  It  must  be  alleged  wherever 
it  is  an  element  in  the  punishment  •  •  *" 
And  again,  in  section  587:  "We  have  seen 
that  in  many  cases  the  punishment  depends 
on  value.  Therefore  in  these  cases  it  must 
be  alleged.  But  for  purposes  of  Identity, 
it  is  not  generally  required,  though  In  spe- 
cial circumstances  it  nuiy  be.  When  not 
affecting  the  punishment  or  the  identity  of 
the  transaction,  the  indictment  may  be  si- 
lent concerning  it"  And  that  is  now  the 
universal  rule,  founded  in  good  sense.  As 
we  have  seen,  under  our  statute,  the  value 
could  in  no  possible  way  affect  the  punish- 
ment &nd  It  was  therefore  unnecessary  to 
aver  it 

It  is  contended  by  the  i^pellant  that  the 
record  In  this  case  does  not  show  that  the 
defendant  was  present  during  the  trial,  and 
does  not  show  that  he  consented  to  the  sep- 
aration of  the  Jury,  nor  that  be  was  present 
at  the  time  the  court  gave  additional  hi- 
structlons  to  the  Jury,  nor  that  he  was  pres- 
ent when  the  verdict  was  rendered.  The 
record  does  Show,  however,  that  these  ques- 
tions were  not  brought  to  the  attention  of 
the  lower  court  on  the  motion  for  a  new 
trial,  and,  in  accordance  with  the  universal 
and  oft-expressed  opinion  of  this  court  the 
appellant  will  not  be  allowed  to  raise  them 
here  for  the  first  time.  We  think  the  in- 
structions complained  of  were  substantially 
correct 

The  following,  which  is  claimed  by  appel- 
lant to  be  reversible  error,  appears  in  the 
record:  "The  Jut;  being  impanded,  and  the 
prosecuting  and  county  attorney,  Bir.  Will 
H.  Fouts,  Esq.,  while  addressing  the  Jury  on 
the  testimony  introduced  on  the  trial,  was 
permitted  by  the  court,  over  the  objection  of 
the  defendant  to  explain  to  the  Jury  the  rea- 
son that  he  did  not  go  on  the  witness  stand 
in  this  case,  and  testify  to  a  conversatien 
held  by  himself  and  defendant  In  his  office, 
prior  to  beginning  of  this  trial."  This  seems 
rather  a  strange  proceeding,  and  If  there 
was  enough  in  the  record  which  was  brought 
up  here  to  show  to  the  court  that  this  state- 
ment was  made  in  the  first  instance  by  the 
prosecuting  attorney,  and  that  there  had 
been  nothing  preceding  to  call  it  forth,  we 
.  should  be  constrained  to  hold  that  it  was  a 
reversible  error;  but  the  record  does  not  dis- 
close what  reason  was  advanced  by  the  at- 
torney, or  under  what  drcnmstancea  he  ten- 
dered this  explanation.  If  in  reply  to  a  crit- 
icism by  the  counsel  for  the  defense  con- 
cerning this  lack  of  testimony  on  the  part  of 
the  attorney,  it  might  have  been  legitimate 
for  him  to  have  replied  to  it  by  stating  that 
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be  was  not  a  competent  witness,  or  for 
aaany  other  reasons  which  we  might  conjec- 
ture; but  we  are  unable  to  say  from  this 
fragmentary  record  that  the  rights  of  the 
defendant  were  In  any  way  Jeopardized  by 
the  statement  set  forth  In  the  record,  and 
therefore  do  not  feel  Justified  In  reversing 
the  case  for  this  alleged  error.  Finding  no 
snbstantlal  errors  In  the  record,  the  Judgment 
wiU  be  alBrmed. 

HOYT,  C  3.,  and  SOOTT,  J.,  concur. 

(Feb.  8,  1888.) 

ANDERS,  3.  (dissenting).  I  am  unable  to 
yield  assent  to  the  proposition  announced 
by  the  majority  of  my  associates,  that  the 
legislature,  in  enacting  section  52  of  the 
Penal  Code,  intended  to  express  the  Idea 
that  larceny  may  be  committed  of  the  ani- 
mals therein  mentioned,  without  reference 
to  value.  By  that  statute  the  legislature 
made  it  larceny  to  steal  certain  domestic 
animals,  "of  any  value,"  bat  it  does  not  seem 
to  me  that  by  the  use  of  those  words  they 
Intended  to  convey  the  Idea  that  it  would  be 
larceny  if  the  animals  taken  were  of  no 
value  whatever.  On  the  contrary,  I  think 
the  phrase  "of  any  value"  clearly  indicates 
that  the  animals  mentioned  must  be  of  some 
value;  and,  if  that  Is  so,  then  we  must  en- 
tirely ignore  this  portion  of  the  statute,  In 
order  to  say  that  it  was  the  Intention  of  the 
legislature  to  create  this  distinct  offense  of 
larceny  without  reference  to  value.  To  con- 
stitute petit  larceny,  the  value  of  the  proper- 
ty stolen  may  be  any  sum  less  than  930. 
Id.  i  4S.  To  constitute  grand  larceny,  the 
value  must  be  $30  or  more.  Id.  {  48.  But, 
to  constitute  this  distinct  crime  of  larceny 
of  animals,  the  value  may  be  any  sum  what- 
ever, but  it  must  be  some  appreciable 
amount.  It  cannot  be  nothing.  It  is  said, 
however,  that  the  only  reason  that  ever  ex- 
isted for  alleging  and  proving  value  was 
that  the  value  determined  the  punishment 
and  the  grade  of  the  offense,  and  that,  as 
the  reason  no  longer  exists,  the  role  itself 
to  not  binding.  That  would  seem  to  be  the 
view  of  Archl>oId,  but  I  have  seen  no  other 
authority,  save  the  Montana  case,  to  which 
I  shall  hereafter  more  particularly  refer, 
which,  in  my  opinion,  goes  so  far  as  to  Jus- 
tify the  conclusion  reached  by  the  majority 
of  the  court  in  this  case.  It  seems  to  me 
that  the  quotations  from  Bishop  on  Statu- 
tory Crimes  and  Criminal  Procedure  do  not 
admit  of  the  broad  construction  placed  up- 
on them.  In  the  section  referred  to  In  his 
work  on  Statutory  Crimes,  that  learned  au- 
thor says  that  the  value  of  the  thing  stolen 
must  be  alleged  and  proved  when  the  pun- 
ishment, or  its  degree,  depends  on  value, 
but,  when  it  does  not.  In  need  not  be.  But 
the  question  is,  when  does  the  punishment 
depend  on  value?  It  appears  clear  to  my 
mind  that  it  depends,  in  some  measure,  at 
least,  on  value  in  every  case  of  larceny,  ex* 


cept  where  the  legtelature  has  expressed  a 
contrary  intention,  for  the  reason  that  "an 
indictment  cannot  be  sustained  for  stealing 
a  thing  of  no  Intrinsic  or  artificial  value." 
Whart  Cr.  PL  (9th  Ed.)  §  213.  See,  also, 
Russ.  Crimes,  p.  125;  Rose.  Cr.  Ev.  p.  684. 
The  language  quoted  from  section  541  of  1 
Blsh.  Cr.  Proc.  viz.  that  "if  the  statute 
makes  it  a  distinct  offense  to  steal  a  horse, 
or  any  other  specific  article,  irrespective  of 
its  value,  •  •  •  the  value  need  not  be  al- 
leged in  the  indictment,"  Is  not  applicable  to 
cases  arising  under  our  statute.  This  is 
clearly  shown,  not  only  by  the  cases  cited 
(Lopez  V.  State,  20  Tex.  780;  People  v. 
Townsley,  39  CaL  405;  Davis  v.  State,  40 
Tex.  134),  but  by  what  the  author  says  in 
section  713  of  volume  2  of  that  treatise.  In 
this  last-mentioned  section  he  says:  "There 
are,  in  some  of  our  states,  statutes  against 
the  stealing  of  horses,  cattle,  and  other  spe- 
cific things,  making  no  mention  of  value. 
Under  them,  therefore,  value  need  not  be 
averred,  or.  If  averred.  It  need  not  be  prov- 
ed." And  in  support  of  the  text  he  refers 
to  section  541  of  the  first  volume,  and  to  sec- 
tion 427  of  Statutory  Crimes,  both  «(  which. 
It  has  been  observed,  are  quoted  14  ^e  ma- 
jority opinion.  It  will  thus  be  seen  that  Mr. 
Bishop  did  not  Intend  to  convey  the  Idea  that 
value  need  not  be  alleged  under  such  stat- 
utes as  ours,  but  only  under  those  in  which 
value  is  not  mentioned  at  all.  And,  besides, 
It  Is  a  well-settled  rule  of  criminal  pleading 
that  an  indictment  or  lnformati«Mi  for  a  stat- 
utory crime  must  allege  every  element  enter- 
ing into  the  definition  of  the  offense  charged. 
This  may  be  done,  in  this  state,  by  using 
either  the  language  of  the  statata^.  or  words 
of  equivalent  import,  but  not  by  omitting  or 
disregarding  any  portion  of  the  statute.  Of 
course,  the  precise  value  alleged  need  not 
be  proved;  but  it  must  be  shown  that  the 
animal  or  animals  stolen  are  of  some  value, 
or  else  the  words  "of  any  value"  must  be 
deemed  forceless  and  meaningless.  And  this 
latter  alternative  finds  no  recognition  in  any 
known  rule  of  statutory  construction.  In 
the  case  of  Territory  v.  Pendry,  22  Pac.  760, 
cited  in  the  majority  opinion  In  this  case,  tfae 
supreme  court  of  Montana  held,  on  the  trial 
of  an  indictment  for  stealing  a  steer,  under  a 
statute  making  it  grand  larceny  to  steal 
certain  designated  animals,  whatever  may 
be  their  value,  that  it  was  not  necessary  to 
allege  or  prove  that  the  animal  was  of  any 
particular  value.  But,  while  I  fully  recog- 
nize and  appreciate  the  ability  and  learning 
of  that  court,  I  am  constrained  to  say  that 
in  my  Judgment  the  decision  in  that  particu- 
lar case  Is  not  only  wrong  In  principle,  but 
is  not  sustained  by  the  cases  cited.  In  sup- 
port of  its  ruling  the  court  refers  to  the 
following  cases:  Houston  v.  State,  13  Ark. 
66;  Lopez  v.  State,  20  Tex.  781;  People  v. 
Townsley,  39  Cal.  405;  State  v.  Wells,  25 
La.  Ann.  372;  State  v.  Thomas,  28  lA.  Ann. 
827.    As  already  shown,  some  of  these  cases 
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are  referred  to  by  Mr.  Bishop  In  dlscusslngr 
the  point  here  In  question,   but  they   are 
based  on  statutes  materially  dlffer^t  from 
ours,  and  In  which  no  mention  whatever  Is 
made  of  value.    In  the  Arkansas  case  the 
value   of  the  horse  alleged  to  have  been 
stolen  was  speclflcally  set  forth  In  the  In- 
dictment, but  no  particular  value  was  prov- 
ed on  the  trial,  and  the  court  held  that  value 
might  be  Inferred  from  certain  facts  and  cir- 
cumstances In  evidence.     If  the  value  had 
been  deemed  unimportant,  It  Is  obvious  that 
there  would  have  been  no  need  of  discussing 
that  question  at  all.     Under  the  California 
statute,  "to  feloniously  steal,  take  and  carry 
away  any  horse,"  etc.,  Is  grand  larceny;  and 
hence  the  court  held,  In  the  case  cited,  that 
the  element  of  value  did  not  enter  Into  the 
definition  of  the  oCSense,  and  that  the  Indict- 
ment was  sufficient.  Inasmuch  as  the  ofFense 
charged  was  described  substantially  In  the 
language  of  the  statute,  though  no  value 
was  stated.     St  1867-68,  p.  461.     The  stat- 
ute under  which  the  Texas  case  was  decided 
reads  as  follows:     "If  any  person  shall  steal, 
take  or  carry  away  any  horse,  mule,  ass,  cat- 
tle, sheep  or  goat,  the  property  of  another, 
he  shall  be  punished  by  confinement  to  hard 
labor  In  the  penitentiary,  not  less  than  one 
nor  more  than  seven  years."    Hart.  Dig.  art 
i522.     And  the  Louisiana  statute  upon  which 
the  decisions  cited   from   that   state   were 
predicated  declares  that  "whoever  shall  steal 
any  horse,  ass,  or  mule  shall  suffer  Imprison- 
ment at  hard  labor  not  less  than  one  year 
nor  more  than  five  years."    Bev.  St.  La.  { 
814.     It  Is  manifest  therefore,  that  the  deci- 
sion In  the  case  of  Territory  v.  Pendry,  su- 
pra, should  not  be  accepted  as  an  expression 
of  the  law  of  this  state.     If  our  statute  were 
like  that  of  California,  Texas,  or  Louisiana, 
there  would  be  good  reason  for  holding  this 
information  sufficient,  though  Mr.  Wharton 
seems  to  think  that  even  the  decisions  under 
those  statutes  are   doubtful   law.    Whart. 
Cr.  PL  (9th  Ed.)  f  215.     For  the  foregoing 
reasons,  I  think  the  Judgment  of  the  court 
below  should  be  reversed. 

GOBDON,  J.,  concurs. 


ALLEN  et  al.  v.  STALLCTTP,  Judge. 
Supreme  Court  of  Wastiington.     Feb.  7,  1896.) 

EXBCUTIOM  —  SUPPI-BMKNTART      ProceSDINQB    — 

Jddoment  against  Insolvkst  Cokpobatiou. 
The  act  of  March  15,  1893  (Laws  1893, 
p.  435),  providing  for  the  citing  and  examination 
of  judgment  debtors  in  aid  of  execution,  does  not 
authorize  such  proceeding  in  an  action  against  an 
insolvent  corporation  for  which  a  receiver  has 
been  appointed,  there  being  no  authority  for  the 
issnance  and  enforcement  of  an  execution  against 
the  property  of  such  corporation  in  behalf  of  a 
single  creditor. 

Application  by  W.  B.  Allen  and  others  for 
a  writ  of  prohibition  to  John  C.  Stallcnp, 
J.    Granted. 


B.  S.  Jones  and  Crowley,  Sullivan  &  Gross- 
cap,  for  petitioners.  A.  N.  Jordan  and  Boyle 
&  Richardson,  for  respondent 

SCOTT,  J.  One  Isaac  Olsen  commenced 
an  action  against  the  Bank  of  Tacoma  and 
the  Tacoma  Trust  &  Savings  Bank,  corpora- 
tions, et  al.,  alleging  that  they  were  in- 
solvent and  obtained  the  appointment  of  a 
receiver  therein.  He  subsequently,  in  said 
suit  obtained  a  judgment  for  a  sum  of  mon- 
ey against  said  banlu,  and  had  an  execu- 
tion Issued  thereon;  whereupon  he  caused  a 
citation  to  be  issued  to  W.  B.  Allen  and 
Frank  Carpenter,  the  petitioners  herein,  re- 
quiring them  to  appear  and  answer  concern- 
ing the  property  of  said  defendant  bank- 
ing corporations  (they  having  been  officers 
thereof),  and  to  discover  and  produce  the 
same.  Said  parties  appeared,  and  moved 
the  court  to  dismiss  the  proceeding,  on  the 
ground  that  the  court  had  no  jurisdictloD 
thereof,  which  motion  was  overruled,  and 
this  application  for  a  writ  of  prohibition 
was  made. 

It  Is  contended  by  the  petitioners  that  the 
court  had  no  Jurisdiction  to  require  them 
to  appear  -and  testify  in  said  proceeding, 
the  same  having  been  brought  under  an 
act  of  the  legislature  approved  March  15. 
1893  (Laws  1893,  p.  435).  The  contention 
of  petitioners  is  based  upon  the  ground  that 
the  act  does  not  provide  for  proceedings  of 
this  kind  In  the  cases  of  Insolvent  corpora- 
tions where  receivers  have  been  appointed. 
It  being  contended  that  as  a  basis  for  such 
proceedings,  there  must  have  been  an  exe- 
cution Issued  upon  a  Judgment  obtained  In 
the  principal  action,  and  It  being  further 
contended  that  the  Issue  of  the  execution 
In  this  case  was  unwarranted  and  unan- 
thorized,  on  the  ground  that  the  plaintiff  in 
said  action  was  not  entitled  to  an  execution 
against  the  property  of  said  Insolvent  cor- 
porations, as  the  effect  thereof.  If  sustained, 
would  be  to  give  him  a  preference  lien  upon 
the  property  levied  upon  or  obtained  by 
virtue  thereof;  and  this  court  has  decided 
in  Thompson  v.  Lumber  Co.,  4  Wash.  600, 
30  Pac.  741,  31  Pac.  25,  that  the  assets  of 
Insolvent  corporations  constitute  a  trust  fund 
for  the  benefit  of  all  the  creditors,  and  that 
no  one  creditor  Is  entitled  to  or  can  obtain  a 
preference  lien.  The  respondent  contends 
that  the  act  in  question  can  be  so  construed 
as  to  extend  Its  provisions  to  cases  of  this 
kind,  and.  If  otherwise,  that  the  law  was 
technically  compiled  with  by  the  Issuance 
of  the  execution  aa  aforesaid.  We  are  of 
the  opinion,  however,  that  the  respondent 
can  claim  no  benefit  upon  the  ground  of  the 
execution  having  been  Issued,  as  the  same 
was  clearly  unauthorized;  and  while  it  mar 
be  that  there  should  be  a  remedy  of  this 
kind  In  cases  like  this,  as  well  as  In  those 
where  no  receiver  has  been  appointed  it 
seems  that  the  legislature  has  failed  to  pro- 
vide it    We  have  held  in  Timm  v.  Ste«- 
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man,  6  Wash.  13.  82  Pac.  1004,  that  the  Is- 
raance  of  an  execution  la  one  of  the  Juris- 
dictional steps  necessary  to  sustain  proceed- 
ings of  this  character.  The  act  itself  is  en- 
titled "Proceedings  Supplemental  to  Execu- 
tion," and  the'  whole  proceedings  thereunder 
are  based  upon  the  proposition  that  a  Judg- 
ment has  been  obtained  and  an  execution  is- 
saed  thereon.  Such  being  the  case,  we  are 
of  the  opinion  that  the  superior  court  bad  no 
jurisdiction  to  make  the  order  and  compel 
the  petitioners  to  appear  and  testify,  as  was 
attempted,  and  consequently  the  writ  should 
Issue  as  prayed  for. 

HOTT,   C.   J.,   and   ANDERS   and   DUN- 
BAR, JJ..  concur. 


POLLOCK  V.  HORN  ct  aL 
(Supreme  Oonrt  of  Washington.     Feb.  7,  1896.) 

iHSiLMC  SOBETT— JUDOMBNT— EXSOOTION. 

1.  A  Judgment  rendered  against  an  insane 
anrety  on  an  attactiment  bond,  who  was  sane  at 
fte  tmie  the  Irand  was  executed,  is  valid. 

2.  The  land  of  an  insane  ward  Is  subject  to 
execution,  and  the  creditor  is  act  obliged  to  file 
Us  claim  for  settlement  in  due  course  of  the  ad- 
ministration of  the  estate. 

Appeal  from  superior  conrt.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Robert  Pcdloclc,  as  the  guardian 
vt  William  Pollocic,  an  Incompetent  person, 
against  Andrew  Horn  and  others,  to  set  aside 
a  sale  of  land,  and  to  have  the  Judgment  un- 
der which  the  sale  was  made  declared  null 
and  yold.  There  was  a  Judgment  for  def aid- 
ants, and  plaintiir  appeals.     AfHrmed. 

E.  W.  Taylor,  for  appellant.  A.  C.  Amt- 
aon  and  R.  F.  Laffoon,  for  respondents. 

DUNBAR,  J.  On  the  19th  day  of  Novem- 
ber. 1890,  in  an  attachment  case  of  Wandell 
T.  Miller,  the  latter  furnished  an  undertalcing 
signed  by  W.  PoUoclc;  the  affidavit  to  the 
bond  showing  that  the  bondsman  was  Wil- 
liam PollocK.  In  February,  1892,  William 
Pollock  was  adjudged  Insane,  and  committed 
to  the  Western  Washington  Hospital  for  the 
Insane,  and  a  guardian,  Robert  Pollock,  was 
duly  appointed.  .  In  the  case  of  Wandell  v. 
Miller  the  attachment  was  released,  and  Judg- 
ment was  entered  against  Miller  and  bis 
bondsmen,  including  William  Pollock,  on  May 
20.  1892.  Execution  was  Issued  June  18, 
1892.  On  September  10,  1892,  the  real  estate 
In  controversy,  being  the  property  of  William 
Pollock,  was  sold.  The  sale  was  afterwards 
confirm^,  and  this  ac^-ion  was  brought,  in 
April,  1894,  to  set  aside  the  sale,  and  to  have 
the  Judgment  under  which  the  sale  was  made 
deolai-ed  null  and  void.  The  cause  was  tried 
by  the  court  who  found  in  favor  of  the  re- 
spondents, the  defendants  in  the  action,  and 
dismissed  plaintiffs  action.  From  such  Judg- 
ment of  dismissal  this  appeal  is  taken. 

It  is  contended  by  the  appellant  that  the 
Judgment  under  which  the  property  in  ques- 


tion was  sold  was  absolutely  void,  for  the  rea- 
son that  Pollock  was  insane  at  the  time  of 
the  rendition  of  said  Judgment.  This  conten- 
tion cannot  be  sustahied,  under  the  authori- 
ties. There  is  no  claim  that  he  was  Insane 
at  the  time  the  bond  was  given.  By  giving 
the  bond  he  subjected  himself  to  the  Jurisdic- 
tion of  the  court;  and  we  held,  in  the  case 
of  Park  V.  Mighell,  3  Wash.  St  737,  29  Pac 
556,  that  the  court  had  Jurisdiction  to  render 
Judgment  against  the  surety  on  a  forthcoming 
bond  in  an  attachment  proceeding  without  no- 
tice to  such  surety.  It  would  not  have  been 
necessary,  then,  to  have  given  Pollock  notice 
had  he  remained  sane;  and  the  rule  of  law 
is,  in  any  event  that  a  Judgment  is  not  void 
when  taken  against  a  lunatic.  Whatever  may 
be  said  of  the  justice  or  injustice  of  this  rule, 
the  rule  Itself  is  so  weU  established  by  the 
authorities  that  It  cannot  be  gainsaid.  In 
Freeman  on  Judgments  (4th  Ed.,  t  152)  the 
author  says:  "While  an  occasional  difference 
of  opinion  manifests  Itself  In  regard  to  the 
propriety  and  possibility  of  binding  femes 
covert  and  infants  by  Judicial  proceedings  in 
which  they  were  tot  represented  by  some 
competent  authority,  no  such  difference  lias 
been  made  apparent  in  relation  to  a  more  im- 
fortunate  and  more  defenseless  class  of  per- 
sons; but  by  a  concurrence  of  Judicial  au- 
thority, lunatics  are  held  to  be  within  the  Ju- 
risdiction of  the  courts.  Judgments  against 
them,  it  is  said,  are  neither  void  nor  voidable; 
•  •  •  the  proper  remedy  in  favor  of  a  luna- 
tic being  to  apply  to  chancery  to  restrain  pro- 
ceedings, and  to  compel  plaintiff  to  go  there 
for  Justice.  In  a  suit  agahist  a  lunatic,  the 
Judgment  is  properly  entered  against  him, 
and  not  against  his  guardian.  A  lunatic  has 
capacity  to  appear  in  court  by  attorney.  The 
legal  tttie  to  his  estate  remains  in  him,  and 
does  not  pass  to  his  guardian,"— citing  a  great 
many  cases  to  sustain  the  text  See,  also, 
Freem.  Ex'ns,  S  22;  Withrow  v.  Smithson 
(W.  Ya.)  17  S.  B.  816.  In  the  last-menticmed 
case  it  was  decided  that  a  Judgment  against 
a  person  insane  at  its  rendition  is  not  for  that 
cause  void,  and  is  a  lien  on  land.  The  Judg- 
ment therefore,  not  being  void,  and  no  ap- 
peal having  been  taken  from  it,  mere  ques- 
tions of  irregularity  in  the  proceedings  In  that 
case  cannot  be  raised  In  this  collateral  attack. 
BeUes  V.  MiUer,  10  Wash.  259,  38  Pac.  1060. 
Therefore  we  shall  not  discuss  the  many  er- 
rors assigned  by  the  api>ellant  which  go  to  the 
irregularities  of  the  former  case. 

The  question,  however,  which  has  given  us 
more  trouble,  is  whether  or  not  this  Judg- 
ment, having  been  rendered  subsequent  to  the 
establishment  of  William  PoUock's  insanity, 
would  have  the  effect  simply,  of  establishing 
the  claim  of  the  judgment  creditor,  to  be  set- 
tied  in  due  course  of  the  administration  of 
the  estate,  under  chapter  15  of  the  Code  of 
Procedure,  entitled  "Of  the  Guardianship  of. 
Idiots  and  Insane  Persons."  Section  1154  of 
that  chapter  provides  that  "the  several  supe- 
rior courts  shall  have  power  to  appoint  guard- 
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tens  to  take  the  care,  custody  and  manage- 
ment of  all  Idiots,  insane  persons,  and  all  who 
are  Incapable  of  conducting  their  own  affairs; 
and  of  their  estates,"  etc.  It  is  contended  by 
the  appellant  that  this  act,  and  the  succeed- 
ing section,  would  be  meaningless,  if  the  es- 
tate of  the  ward  could  be  sold  on  execution. 
But  a  perusal  of  the  whole  chapter,  e8i>ecial- 
ly  of  section  1170,  which  seems  to  provide  for 
the  runnhig  of  an  execution  against  the  prop- 
erty of  a  ward,  leads  us  to  conclude  that  it 
was  not  the  Intention  of  the  legislature  to  ex- 
empt the  property  of  a  lunatic  from  the  oper- 
ations of  an  execution  flowing  from  a  legal 
judgment.  It  is  not  to  be  concluded  that  the 
lunatic  or  his  estate  is  without  remedy;  but 
the  remedy  is  an  action  In  equity  to  set  aside 
a  Judgment,  if  the  Judgment  has  been  fraud- 
ulently obtained.  If  the  Judgment  has  not 
been  fraudulently  or  wrongfully  obtained, 
then  no  harm  is  worked  upon  him;  and,  if  it 
has,  the  courts  will  set  it  aside.  The  com- 
plaint in  this  case  failing  to  allege  any  fraud, 
and  none  appearing  in  the  trial  of  the  cause, 
we  think  the  ruling  of  the  court  was  correct, 
and  the  Judgment  will  therefore  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


BACON  T.  O'KBBFB  et  al. 
(Supreme  Court  of  Washington.     Feb.  8,  1896.) 

UOBTOAOBS — InTCREST     COUPONS — FOBEOIiOSURB — 

Faktiks. 
Under  Code  Proc.  f  143,  providing  that  all 
persons  interested  in  the  cause  of  action  must  hke 
made  parties,  an  asBignor,  in  an  action  to  foreclose 
a  mortgage  as  to  interest  coupons  which  he  lias 
taken  up  ps  guarantor,  must  make  the  holder  of 
the  pTlncipal  bond  a  party. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBride,  Judge. 

Action  by  Kate  I.  Bacon  against  Dennis 
O'Keefe,  administrator,  etc.,  and  othera,  to 
foreclose  a  mortgage  as  to  interest  coupons. 
From  a  Judgment  in  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

Million  &  Houser.  for  appellant  Moore  & 
Pittman,  for  respondents. 

DUNBAR,  J.  The  essential  allegations  of 
the  complaint,  so  far  as  this  case  is  concern- 
ed, are  to  the  effect  that  a  certain  principal 
note  for  the  sum  of  $3,000,  bearing  interest 
at  the  rate  of  7  per  cent,  per  annum,  was 
executed  and  delivered  to  the  appellant  by 
the  respondent  O'Keefe's  intestate  on  the 
1st  day  of  March,  1892,  payable  five  years 
after  date,  interest  payable  annually,  and 
that  said  interest  was  represented  by  five 
coupon  notes  for  the  sum  of  $210  each,  which 
were  attached  to  the  principal  note;  that 
•n  the  same  date,  to  secure  said  evidence  of 
Indebtedness,  a  certain  real-estate  mortgage 
was  executed;  that  thereafter,  and  before 
said  coupons   became   due,   appellant   sold. 


assigned,  and  transferred  to  one  Onndln  said 
principal  note  and  all  said  coupons,  and 
guarantied  the  payment  thereof;  that  the 
flrat  two  coupons  are  past  due;  that  pay- 
ment was  refused;  and  that  by  virtue  of 
said  guaranty  appellant  was  compelled  to, 
and  did,  take  up  and  pay  said  coupons.  And 
the  prayer  is  that  Judgment  be  given  on 
said  coupon  notes,  and  that  the  mortgage  be 
foreclosed,  etc.  The  mortgage  contains  the 
following  clause,  to  wit:  "It  Is  further 
agreed  that,  U  default  be  made,  and  conthme 
for  10  days,  in  the  payment  of  said  bond  or 
any  of  said  coupons,  or  any  part  thereof, 
when  due,  •  •  •  then  said  bond  sliall, 
at  the  option  of  the  owner,  become  at  once 
due  and  collectible,  *  *  •  and  suit  may 
be  commenced  at  once  In  foreclosure  of  this 
indenture."  To  this  complaint  the  respond- 
ents interposed  a  demurrer  to  the  effect  that 
there  was  a  defect  of  parties  plaintiff,  and 
that  there  was  a  defect  of  parties  defendant, 
and  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  court  sustained  the  demurrer,  and  the 
plaintiff,  resting  upon  ber  complaint,  appeals 
to  this  court 

There  is  only  one  question  discussed  by  the 
appellant,  and  that  is  that  it  was  not  neces- 
sary, to  sustain  this  foreclosure,  that  all 
parties  in  Interest  should  be  made  parties 
to  the  foreclosure  suit;  but  she  insists  that 
each  holder  should  be  permitted  to  handle 
his  holdings  and  i-esort  to  his  security  with- 
out hindrance  or  delay  from  any  one  else.  We 
have  examined  the  cases  cited  by  the  appel- 
lant but  we  think  they  do  not  sustain  his 
contention,  with  the  possible  exception  of  the 
case  of  Burnett  v.  Hoffman,  68  N.  W.  1134, 
a  Nebraska  case,  where  it  was  held  that  the 
mortgagee  of  real  property,  who  has  sold  and 
guarantied  payment  of  the  bond  secured  by 
the  mortgage,  and  who  afterwards,  on  ac- 
count of  his  guaranty,  has  taken  up  some  of 
the  overdue  coupons  attached  to  and  evi- 
dencing the  interest  to  be  paid  on  such  bond, 
may  avail  himself,  as  to  such  coupons,  sub- 
ject only  to  the  (Igbts  of  the  holder  of  the 
notes  guarantied,  of  such  remedies  as,  before 
the  sale,  had  been  available  to  the  original 
mortgagee,  and  chat  the  hcdder  of  the  bond 
to  which  the  coupons  were  originally  at- 
tached was  not  a  necessary  party  to  the 
proceedings.  This  Is  a  very  meager  case,  and 
no  authority  is  cited  to  sustain  it  excepting 
prior  Nebraska  decisions.  It  seems,  however, 
from  the  opinion  in  that  case,  that  the  mort- 
gage provided  that,  In  case  of  failure,  to  pay 
several  sums  secured  thereby  as  they  fell 
due,  the  mortgagee  or  its  assigns  might  sell 
the  property  mortgaged  for  the  satisfaction 
of  the  amount  due.  Under  this  special  provl-  . 
slon  of  the  mortgage  itself,  it  may  have  been 
that  the  court  was  Justified  in  making  the 
ruling  that  It  did:  but  no  such  provision  ap- 
peara  in  the  mortgage  under  consideratioD. 
On  the  other  hand,  the  provision  is  that  np-  | 
on  the  failure  to  pay  any  ppctlon  of  the  con- 
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tract  debt,  the  wbole  amount  shall  become 
due,  and  at  once  collectible,  at  the  option  of 
the  holder.  It  wonld  seem,  however,  that  our 
Btatnte  pnta  this  question  at  rest  Section 
143  of  the  Code  ot  Procedure  provides  that 
"all  persons  Interested  in  the  cause  of  ac- 
tion, or  necessary  to  the  complete  determina- 
tion of  the  question  Involved,  shall,  unless 
otherwise  provided  by  law,  be  Joined  as 
plaintiffs  when  their  Interest  is  In  common 
with  the  party  making  the  complaint,  and 
as  defendants  when  their  interest  la  adverse 
to  the  plaintiff :  provided,  that  where  good 
catise  exists,  which  shall  be  made  to  appear 
in  the  complaint,  why  a  party  who  should  be 
a  plaintiff  cannot,  from  a  want  of  consent 
on  Ills  part  or  otherwise,  be  made  such  plain- 
tiflT,  he  shall  be  made  a  defendant"  The  ob- 
ject of  this  Btatutb  la  to  prevent  a  multi- 
plicity of  suits,  and  it  Is  a  worthy  object,  and 
there  seems  to  be  no  good  reason  why  its 
provisions  should  not  be  enforced.  If  differ- 
ent holders  of  notes,  coupon  or  otherwise, 
wlilch  were  secnred  by  one  mortgage,  were 
permitted  independently  to  bring  their  ac- 
tions, and  foreclose  thdr  mortgage,  and  sell 
the  mortgaged  premises,  one  of  two  condi- 
tions must  be  brought  about,— either  the  party 
who  first  brings  his  action  becomes  preferred 
In  case  the  mortgaged  premises  are  not  a 
sufficient  security  for  all  the  notes,  or  the 
parties  who  are  not  served  are  not  bound  by 
the  proceedings  instituted,  and  can  bring 
their  actions  at  will,  thereby  rendering  un- 
certain the  title  which  passes  under  the  fore- 
closure sales,  and  absorbing  the  security  in 
costs,  and  so  Imposing  an  unnecessary  bur- 
den upon  the  mortgagor.  But  the  authorities 
as  we  have  read  them  are  almost,  if  not 
entirely,  uniform  upon  this  proposition,  even 
In  the  absence  of  statutes  as  express  as  ours. 
There  are,  It  is  true,  certain  exceptions  to 
this  general  rule  which  grow  out  of  the  ne- 
cessities of  the  case;  but  this  case  does  not 
present  any  such  exception.  The  rule  is 
thus  laid  down  in  section  1378  of  Jones  on 
Mortgages:  "The  holder  of  one  of  several 
notes  secured  by  the  same  mortjirage  may 
proceed  in  the  first  instance  to  foreclose  by 
suit  In  equity  without  suing  at  law,  but  all 
the  other  mortgagees  or  holders  of  notes 
secured  by  it  must  be  brought  before  the 
court  as  defendants  before  a  decree  is  made." 
And  Wlltsie  on  Mortgage  Foreclosures  (sec- 
tion 84)  sums  up  the  law  as  follons:  "As  a 
general  result,  it  may  be  stated  that  an  ac- 
tion at  law  may  be  maintained  by  the  holder 
of  any  note  as  upon  an  ordinary  promissory 
note,  or  the  holder  of  any  one  of  a  number 
of  the  notes  may  proceed  In  the  first  Instance 
by  a  suit  in  equity,  as  in  an  ordinary  fore- 
closure; but  he  must  bring  aU  the  other 
mortgagees  and  holders  of  notes  secured  by 
the  mortgage  into  court,  before  a  decree  can 
be  made."  And  it  is  said,  in  Daniell's  Chan- 
cery Pleading  and  Practice  (section  192),  that 
"where  a  party  c->me8  to  a  court  of  equity 
to  seek  for  that  relief  which  the  principles 


there  acted  upon  entitle  him  to  receive,  he 
should  bring  befort  the  court  all  such  parties 
as  are  necessary  to  enable  it  to  do  complete 
justice,  and  that  he  should  so  far  bind  the 
rights  of  all  persons  interested  In  the  sntv 
ject  as  to  render  the  performance  of  the  de- 
cree which  he  seeks  safe  to  the  party  called 
upon  to  perform  it,  by  preventing  his  being 
sued  or  molested  again,  respecting  the  same 
matter,  either  at  law  or  in  equity."  It  Is 
plain  that,  within  the  contemplation  of  otu: 
statute  above  referred  to,  Orandin,  the  owner 
of  the  mortgage,  is  a  party  in  Interest,  that 
his  rights  cannot  be  adjudicated  in  the  cause 
Instituted  by  the  appellant,  and  that,  under 
the  authorities  dted,  which  are  fully  sustain- 
ed by  judicial  decisions,  he  was  a  proper 
and  necessary  party  to  this  action.  The 
judgment  will  be  affirmed. 

HOYT,   O.   J.,   and  ANDERS   and   OOR^ 
DON,  JJ,,  concur. 


STATE  ex  teL  MEEKER  et  oL  v.  SUPERIOR 

COURT  OF  KING  COUNTY  et  aL 
(Supreme  Court  of  Washington.     Feb.  5,  1809.) 
Vbhuc  —  Local  Action  —  FoaacuMORa  o»  Coi.- 

LATBBALS. 

Under  Code  Proc.  1 168,  providing  that  a» 
tions  "mTolTinx  the  right  to  the  possession  or  tUe 
to  an  J  specific  article  of  personal  property"  sbBll 
be  commenced  wher ^  the  subject  of  the  action,  or 
some  iMirt  thereof.  Is  situated,  the  fact  that  a 
complaint.  In  addition  to  judgment  on  a  note, 
asks  the  foreclosure  of  a  pledge  of  collaterals  se- 
curing such  note,  consisting  of  notes  and  certifi- 
cates of  corporate  stock,  does  not  render  the  ac- 
tion a  load  one,  and  it  must  follow  the  person  of 
the  defendant. 

Application,  on  relation  of  EiZra  and  Fred 
S:  Meeker,  for  a  writ  of  prohibition  to  the 
superior  court  of  King  county,  Richard  Os- 
bom,  Judge,  and  the  Puget  Sound  National 
Bank  of  Seattle.    Granted. 

A.  R.  Helllg,  for  relators.  Carr  &  Preston, 
for  respondents. 

DUNBAR,  J.  The  complaint  In  the  case 
sought  to  be  transferred  alleges  that  the 
plalntlfE  was  a  national  bank,  located  and 
doing  business  at  Seattle;  that  the  defend- 
ants made  and  delivered  to  plaintiff  several 
promissory  notes;  that,  at  the  time  of  the  de- 
livery of  the  notes,  the  defendants  delivered 
and  pledged  to  the  plaintiff,  as  collateral  se- 
curity for  the  payment  of  said  promissory 
notes,  certain  securities,  consisting  of  promis- 
sory notes  and  a  large  number  of  shares  of 
stock  in  diffiprent  corporations,  evidenced  by 
stock  certificates.  The  prayer  is  for  Judgment 
against  the  defendants  on  the  promissory 
notes,  and  for  a  decree  foreclosing  the  pledge 
of  the  said  collaterals  and  directing  the  sale 
thereof.  The  action  was  brought  in  the  su- 
perior court  of  King  county.  The  defend- 
ants appeared,  made  affidavit  under  the  stat- 
ute governing  change  of  venue,  and  asked 
for  the  transfer  of  the  case  to  the  superior 
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court  of  Pierce  county.  It  Is  conceded  that 
both  the  defendants  are  residents  of  Pierce 
county.  The  question  Is  whether  the  action 
U  a  transitory  or  local  one.  Section  1S8, 
Code  Proc.,  provides  that  actions  "for  the 
recovery  of,  for  the  possession  of,  for  the 
partition  of,  for  the  foreclosure  of  a  mort- 
gage  on,  or  for  the  determination  of  all  ques- 
tions affecting  the  title  or  for  any  Injuries 
to  real  property,"  and  that  "all  questions  In- 
volving the  right  to  the  possession  or  title  to 
any  specific  article  of  personal  property" 
shall  be  commenced  in  the  county  In  which 
the  subject  of  the  action,  or  some  part  there- 
of, is  situated.  Section  161  provides  that  "In 
all  other  cases  the  action  must  be  tried  in 
the  county  in  which  the  defendants,  or  some 
of  them,  reside  at  the  time  of  the  commence- 
ment of  the  action,  or  may  be  served  with 
process."  If  this  action  was  properly  brought 
in  King  county,  It  was  because  it  involved 
the  right  to  the  possession  of  or  title  to  a 
specific  article  of  personal  property.  We 
think  there  is  no  question  here  involving  the 
right  to  the  possession  of  or  title  to  these 
pledges  set  forth  In  the  complaint.  It  is 
not  claimed  that  the  securtties,  consisting  of 
promissory  notes,  fall  within  this  rule;  and 
it  is  well  settled  that  stocks  are  not  goods 
and  chattels,  within  the  meaning  of  the  act 
concerning  chattel  mortgages.  See  Jones, 
Chat.  Mortg.  S  278.  But  they  are  choses  in 
action,  having  no  situs  or  local  position. 
Bank  v.  Huth,  4  B.  Mon.  423.  We  think 
there  Is  nothing  to  prevent  the  plaintifT  from 
obtaining  full  relief  from  the  superior  court 
of  Pierce  county.  The  permanent  writ  of 
prohibition,  asked  for,  will  therefore  issue, 
and  the  court  will  be  prohibited  from  pro- 
ceeding further  in  the  case  than  to  transfer 
the  cause  to  the  superior  court  of  Pierce 
county,  as  prayed  for  by  the  defendants. 


HOYT,  C.  J. 
JJ^  concur. 


and  ANDERS  and  SCOTT, 


In  re  HBNSB. 

SNBLIi,  HBITSCHTJ  &  WOODARD  00.  v. 

MURDOCH. 
(Supreme  Court  of  Washington.     Feb.  7,  1896.) 

INSOLVBSCT — PbTITION  FOR   APPOINTMENT  0»    As- 
BIONBK — INTESBST  OF  PbTITIOSER — 

Trial  of  Issob. 
A  petition  by  persona  representing  them- 
selves to  be  creditors  of  an  insolvent,  praying  for 
the  appointmeut  of  in  assignee  on  the  ground  that 
the  persoh  named  es  assignee  in  the  insolvent's 
deed  of  assjignment  failed  to  file  a  bond  or  inven- 
tory as  required  by  1  Hill's  Code,  |  2754,  should 
not  be  dismissed  merely  upon  the  insolvent's  affi- 
davit that  tlie  petitioners  were  not  creditors,  as 
the  issue  as  tr  the  interest  of  petitioners  as  cred- 
itors should  be  regularly  tried,  if  at  all,  upon  is- 
sqes  formed  as  though  an  action  had  been  brought 
upon  the  creditors'  claim. 

Appeal  from  superior  court,  Lewis  county; 
W.  W.  Langhome,  Judge. 

In  the  matter  of  the  assignment  of  Frank 
Hense,  Insol  vent     Petition  by  Snell,  Heitschu 


&  Woodard  Company  to  have  an  assignee 
appointed  for  said  Insolvent,  on  the  ground 
that  Miller  Murdoch,  the  assignee  named  in 
the  deed  of  assignment,  failed  to  file  a  bond 
or  Inventory  or  valuation  as  required  by  sec- 
tion 2754  of  1  Bull's  Code.  The  petition  was 
dismissed,  and  the  petitioners  appeal.  Re- 
versed. 

C.  B.  Reynolds  and  B.  H.  Rhodes,  for  ap- 
pellants.   G.  T.  Swasey,  for  respondent 

SCOTT,  3.  The  assignor,  Frank  Hense, 
made  a  general  assignment  of  his  property  to 
one  Miller  Murdoch,  for  the  benefit  of  all  of 
his  creditors,  and  placed  him  In  poasession 
thereof.  After  more  than  SO  days  had  elapsed 
since  the  conveyance  of  the  property  to  said 
assignee,  the  assignee  having  filed  no  bond 
or  inventory  or  valuation  as  required  by  sec- 
tion 2754,  vol.  1,  of  Hill's  Code,  the  appdlants, 
Snell,  Heitschu  &  Woodard  Company,  peti- 
tioned the  court  for  the  apiMintment  of  an 
assignee  to  take  charge  of  said  estate.  In  order 
that  the  same  might  be  administered  tar  the 
benefit  of  the  creditors  of  said  assignor,  and 
in  said  petition  represented  that  they  were 
creditors,  and  had  a  claim  against  said  estate. 
A  citation  was  issued  to  the  respondent  re- 
quiring him  to  appear,  and  show  cause  wby 
the  prayer  of  said  petition  should  not  be 
granted.  The  respondent  appeared,  and 
moved  to  dismiss  the  petition,  and  In  support 
thereof  filed  an  afijdavit  of  said  Frank  Hense, 
alleging  that  the  petitioners  were  not  cred- 
itors, and  that  he  was  not  Indebted  to  them, 
whereupon  the  court  dismissed  the  petitioa 
and  this  appeal  was  prosecuted  therefrom. 

It  Is  contended  by  the  resposdent  that  the 
court  had  no  jurisdiction  in  the  premises,  on 
the  ground  that  the  petltionerx  were  not  cred- 
itors of  said  Frank  Hense,  and  tnal  the  court 
had  a  right  to  find  this  from  the  showing 
made.  But  we  are  unable  to  agree  with  this 
contention,  for,  whatever  may  have  been  tbe 
rights  of  respondent  to  have  had  the  matter 
of  the  claim  of  the  petitioners  against  said 
assignor  Judicially  determined  prriimlnary  to, 
and  as  a  basis  for,  authorizing  them  to  peti- 
tion the  court  to  appoint  an  assignee.  It  is  evi- 
dent it  seems  to  us,  that  the  court  could  not 
try  the  same  In  this  arbitrary  manner.  Tbe 
petition  represented  that  the  petitioners  were 
creditors.  The  affidavit  of  Frank  Hense  de- 
nied it  We  think  this  affidavit  was  entitled 
to  no  consideration.  In  making  the  assign- 
ment, said  assignor  represented  that  he  was 
Indebted  beyond  his  ability  to  pay.  The  per- 
son named  by  him  as  assignee  having  failed 
to  comply  with  the  law,  It  was  for  the  Inter- 
ests of  all  parties  that  another  person  sbonld 
be  appointed  to  administer  the  estate.  It  mat- 
tered not  upon  whose  application  such  pro- 
ceeding should  be  had,  except  the  law  pro- 
vides that  It  may  be  made  by  any  person  in- 
terested. A  creditor,  of  course.  Is  an  inter 
ested  party;  and  we  think  that  upon  the  pres- 
entation of  the  petition  showing  the  fact  of 
the  assignment,  and  the  failure  of  tbe  penon 
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named  aa  assignee  to  comply  with  the  law, 
and  that  the  party  presenting  the  petition  was 
a  creditor,  it  was  the  duty  of  the  court  to  en- 
tertain the  petition,  and  to  proceed  to  a  hear- 
ing. Although  it  may  be  the  court  would 
have  the  iwwer  to  determinfi  the  question  in 
advance  as  to  the  petitioner's  being  an  inter- 
ested party,  It  could  not  be  tried  in  an  arbi- 
trary way,  upon  affidavits,  but  should  be  regu- 
laiiy  tried,  if  at  all,  upon  issues  formed  as 
though  an  action  had  been  brought  upon  the 
claim.     Reversed  and  remanded. 

HOTT,  C.  J.,  and  DUNBAR.  ANDERS,  and 
GORDON,  JJ.,  concur. 


WILKBSON  COAL  &  COKE  CO.  t. 
DRIVER  et  ux. 
(Supreme  Court  of  Washington.     Feb.  7,  1896.) 
SuRVET— Lost  Uoxoment— Evidsncc. 
Where  defendant  was  entitled  to  recover 
land  only  upon  proof  that  the  place  where  a  qnar- 
ter  post  had  been  ori^nally  set  had  been  identified 
•o  that  it  was  not  lost  within  the  rule  relating  to 
relocation,  a  verdict  for  defendant  was  not  gns- 
tained  by  evidence  which  failed  to  fix  the  point 
more  definitely  than  that  it  was  somewhere  with- 
in a  space  covered  by  a  circle,  the  radius  of  which 
was  S4)  fee*  or  mere.     Gordon,  J.,  dissenting. 

Appeal  from  superior  court,  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Action  by  Wlllieson  Coal  &  Coke  Company 
against  Arthur  Driver  and  wife  to  determine 
the  title  to  certain  land.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

Remington  &  Reynolds  and  Asbton  ft 
Chapman,  for  appellant  John  P.  Judson,  for 
respondents. 

HOTT,  C.  J.  The  briefs  in  this  case  are 
somewhat  voluminous,  and  the  argument  at 
the  bearing  extended  over  a  wide  range,  but 
the  questions  which  it  Is  necessary  to  paSa 
upon  can  be  reduced  to  a  very  small  compass. 
The  suit  was  In  ejectment,  and  the  title  to 
the  land,  the  recovery  of  the  possession  of 
which  was  sought,  depended  upon  the  loca- 
tion of  the  quarter  post  on  the  Une  between 
fiectlons  27  and  28.  On  the  part  of  the  plain- 
tiff, it  was  contended  that  it  was  impossible 
to  determine  the  place  upon  the  ground  where 
the  original  post  had  been  set  by  the  govern- 
ment surveyor;  that  the  post  itself  had  been 
destroyed,  and  the  ground  at  and  in  the  vicin- 
ity of  its  location  so  burnt  over  and  ctianged 
that  there  was  nothing  to  indicate  the  orig- 
inal location  of  the  post;  that,  by  reason  of 
these  facts,  the  quarter  section  comers  bad 
been  so  lost  that  they  had  to  be  relocated  in 
'accordance  with  the  statutes  of  the  United 
States  and  the  regulations  thereunder;  that 
they  had  been  so  relocated  under  the  direc- 
tion of  the  county  surveyor;  that,  when  so 
relocated,  the  position  of  the  quarter  stake 
upon  the  ground  was  such  that  the  land  in 
question  constituted  a  part  of  section  27,  to 


which  the  plaintiff  had  ttUe.  The  defendants 
contended— First,  that  it  was  possible  to  de- 
termine where  the  original  quarter  post  bad 
been  located  when  the  land  was  surveyed; 
and,  second,  that  it  bad  been  relocated  by  one 
Hall  in  accordance  with  the  reg^ulations  pro- 
viding therefor;  that  in  either  case  its  loca- 
tion upon  the  ground  was  such  that  the  land 
In  controversy  was  part  of  section  28,  to 
which  they  had  title.  The  court  gave  such 
instructions  to  the  Jury  that  it  could  have 
rightfully  found  In  favor  of  the  defendants 
only  upon  proof  that  the  place  where  the 
quarter  post  bad  been  originally  set  had  been 
identified  and  proven  so  that  it  was  not  lost 
within  the  rule  relating  to  relocation.  If 
there  was  proof  which  tended  to  show  where 
the  poet  was  originally  located,  it  was  with- 
in the  province  of  the  Jury  to  find  as  it  did; 
but,  if  there  was  no  such  proof,  it  could  not 
have  rightfully  so  found.  We  have  carefully 
examined  the  evidence  upon  this  question, 
and  have  been  unable  to  find  anything  which 
tended  to  show  (with  any  degree  of  exact- 
ness) where  the  post  was  originally  located. 
None  of  the  evidence  fixed  the  point  more 
definitely  than  that  it  was  somewhere  within 
a  space  covered  by  a  circle,  the  radius  of 
which  was  50  feet  or  more.  This  being  so. 
It  seemed  to  us  that  the  original  location  had 
not  been  definitely  shown;  that  it  was  a  lost 
comer  within  the  rule  for  the  relocation  of 
such  comers.  But  to  so  hold  would  work  a 
hardship  upon  the  defendants,  to  avoid  which 
we  directed  a  reargument  upon  that  single 
question,  hoping  that  they  might  be  able  to 
produce  some  authority  which  would  Justify 
us  in  holding  that  a  comer  post,  the  definite 
location  of  which  could  be  so  nearly  ascer- 
tained, was  not  lost  Upon  such  reargument 
the  defendants  failed  to  produce  any  such  au- 
thority. On  the  other  hand,  the  plaintiff, 
while  producing  no  authority  directly  in 
point,  brought  to  our  attention  several  cased 
which  tended  strongly  to  show  that  a  comer 
post  was  lost  unless  it  could  be  much  more 
definitely  located  than  was  this  one.  We 
therefore  feel  compelled  to  hold  that  the  orig- 
inal location  of  this  quarter  post  could  not  be 
identified,  and  timt  the  comers  which  it 
marked  were  lost  within  the  rule  providing 
for  the  relocation  of  lost  comers.  It  follows 
that  there  was  no  evidence  upon  which  the 
Jury,  under  the  instructions  of  the  court, 
could  have  properly  found  for  the  defendants. 
The  question  as  to  whether  or  not  the  relo- 
cation by  Surveyor  Hall  had  been  made  in 
accordance  with  the  regulations  for  relocat- 
ing lost  comers  was  taken  from  the  Jury  by 
the  trial  court  Hence  the  verdict  could  not 
be  sustained  upon  that  ground,  for  the  reason 
that  it  was  directly  opposed  to  the  instruc- 
tions of  the  court  In  our  opinion,  the  undis- 
puted evidence  as  to  such  relocation  made  it 
the  duty  of  the  court  to  do  as  it  did.  There 
was  no  proof  tending  to  show  that,  in  so  re- 
locating such  quarter  post,  the  rules  pre- 
scribed by  the  United  States  statutes  and 


Digitized  by 


Google 


PACIFIO  BBFOBTBR,  VoL  40. 


(Waah. 


regrnlatlons  adopted  thereunder  had  been 
complied  with,  and,  until  they  had,  any  at- 
tempted relocation  would  be  without  effect 
It  follows  that  the  plaintiff  Is  enUtled  to 
have  the  Judgment  reversed,  and  the  cause 
remanded  for  retrial.  But  It  claimed  that, 
at  the  time  the  cause  waa  submitted.  It  was 
entitled  to  a  directed  verdict  In  its  favor,  and 
that  the  judgment  of  this  court  should  give 
it  the  benefit  of  the  situation  as  it  then  ex- 
isted. There  is  force  in  this  claim,  but  we 
are  not  entirely  satisfied  that  there  were  not 
disputed  questions  of  fact  as  to  the  relocation 
of  the  quarter  post  by  the  coimty  surveyor, 
the  decision  of  which  should  have  been  left 
to  the  Jury.  Such  relocation  was  based  upon 
the  alleged  discovery  of  the  original  comer 
post  at  the  northeast  comer  of  section  28,  and 
a  great  preponderance  of  proof  tended  to 
show  that  Its  location  had  been  definitely  as- 
certained before  making  use  of  it  for  the  pur- 
pose of  rdocating  the  quarter  post,  but  there 
was  Mme  proof  tending  to  show  that  such  lo- 
cation conld  not  have  been  ascertained  by 
anything  upon  the  ground  at  the  time  when 
It  was  claimed  to  have  been  located;  and  It 
Is  possible  that  the  Jury  would  have  been 
warranted,  under  proper  instructions,  in  com- 
ing to  the  conclusion  that  neither  of  the  relo- 
cations had  been  made  as  provided  for  In  the 
statutes  and  regulations  governing  United 
States  surveys.  For  these  reasons,  the  ends 
of  Justice  will  be  best  subserved  by  a  retrial. 

DUNBAR,  ANDERS,  and  SCOTT,  JJ.,  con- 
cur.    GORDON,  J.,  dissents. 


OABL  et  aL  V.  WEST  ABERDEEN  LAND 

&  IMPROVEMENT  CO.  et  aL 

(Supreme  Court  of  Washington.     Feb.  7,  1886.) 

OBBTRnCTION  OF  Navigabli  Stbiam— Ndisasos— 

Eqoitablb  Jurisdiction — Boon  Cou- 

PANIES— Tkial. 

1.  Code  Picc.  M  684,  665,  providing  for  ac- 
tions at  law  to  rerover  damages  for,  and  to  abate 
as  noisanceg,  obatmctlona  in  navigable  Btraims, 
do  not  exclude  the  jnrisdiction  of  conrta  of  equity 
to  protect  the  rights  of  persons  that  may  be  in- 
fringed upon  b^  gnch  obatrnctiona,  where  the  rem- 
edy at  law  is  madeqnate. 

2.  The  fact  that  an  obstroction  In  a  navigable 
stream  is  a  matter  of  pnblic  concern  does  not  pre- 
vent the  'maintenance  of  an  action  by  a  person 
whese  private  interests  are  affected  thereby,  to 
protect  such  interests. 

3.  On  a  trial  in  equity,  the  admission  of  evi- 
dence beailng  on  a  question  which  the  court  final- 
ly holds  cannot  be  determined  in  the  action  is 
without  pre]|udice. 

4.  No  right  to  obstruct  a  navigable  stream  is 
given  by  Act  March  18,  1895,  to  boom  compa- 
nies organized  thereunder,  section  4  providing 
that  nothing  in  the  act  shall  authorise  interfer- 
ence with  navigation. 

Appeal  from  superior  court,  Chehalis  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  A.  W.  Carl,  J.  H.  Harper,  W.  H. 
Honser,  W.  3.  Thompson,  B.  Hansen,  F.  Da- 
vidson, M.  Gradl,  G.  M.  Powell,  and  J.  H. 
Hastings  against   the  West  Aberdeen  Land 


ft  Improvement  Company  and  the  Gray's 
Harbor  &  Nenskah  Boom  Company.  Decree 
for  plaintiffs,  and  defendants  appeal.  Affirm- 
ed. 

Ho£;an  &  McOerry,  for  appeUants.  J.  C. 
Cross,  for  respondents. 

HOYT,  O.  J.  The  complainants  were  in 
lawful  possession  of  lands  situated  on  w  near 
the  river  Nenskah  in  Chehalis  county.  From 
such  lands  they  hab  cut  and  pnt  into  said 
river  a  large  amount  of  saw  logs.  The  oidy 
means  of  taking  them  to  market  was  by  way 
of  said  river,  which  was  of  sneli  a  character 
as  to  make  It  easily  practicable  to  float  the 
logs  down  it.  Near  the  mouth  of  said  river 
defraidants  had  erected  a  dam  which  enttrdy 
closed  the  channel.  In  the  middle  thereof 
was  a  gate,  through  which  logs  conld  be  pass- 
ed, one  or  two  at  a  time,  nie  h^^  in  qnes- 
tlm  were  in  the  river  at  the  time  of  the  pas- 
sage of  the  act  relating  to  boom  companies, 
approved  March  18,  1896,  and  before  the  com- 
mencement of  this  action  the  defendant  the 
Gray's  Harbor  &  Nenskah  Boom  Company 
had  placed  its  booms  In  the  vicinity  of  said 
dam,  and  was  engaged  In  the  booming  and 
rafting  of  logs,  under  the  provisions  of  said 
act  These  conditions  were  conceded  to  ex- 
ist <ind  it  was  claimed  by  the  plafaitifls  that 
they  were  denied  the  right  to  pass  th^  logs 
through  the  gate  in  this  dam,  and  were  pre- 
vented by  said  boom  company  and  the  other 
defendant,  or  their  employes,  from  In  any 
auuiner  making  use  of  the  channel  of  the  riv- 
er for  the  purpose  of  floating  thehr  logs  to 
market  On  account  of  these  alleged  actions 
on  the  part  of  the  defendants,  It  waa  sought 
by  the  plaintiffs  to  have  the  obstructions  hi 
the  river  abated  as  a  nuisance,  and  also  to 
procure  a  mandatory  injunction  compelling 
the  defendants  to  allow  the  plaintiffs  to  make 
use  of  the  channel  of  the  river  for  the  purpose 
of  floating  theb:  logs  to  market  The  supe- 
riw  court  treated  the  action  as  one  in  equity, 
and  granted  the  injunctive  relief  prayed  for. 
but  refused  to  pass  upon  the  question  as  to 
whether  or  not  the  obstructions  were  such 
that  they  should  be  abated  as  a  nnisance; 
holding  that  the  determination  of  that  ques- 
tion should  be  In  an  action  at  law,  where  the 
right  to  a  trial  by  Jury  was  available. 

The  flrst  claim  for  reversal  Is  that  the  court 
erred  In  thus  treating  the  action  as  one  In  eq- 
tiity.  To  sustain  this  daim  It  would  be  nec- 
essary not  only  to  bold  that  sections  664,  665, 
Code  Proc.,  made  an  action  at  law  the  only 
one  available  for  the  abatement  of  a  nui- 
sance, but  also  to  hold  that  the  fact  that  a 
nuisance  could  be  so  abated  would  prevent  a 
court  of  equity  from  protecting  the  rights  of 
a  party  which  were  Infringed  by  conditions 
that  might  constitute  a  nuisance,  however  in- 
adequate might  be  the  remedy  of  an  action  at 
law  for  the  abatement  of  such  nuisance. 
Such  cannot  be  the  construction  which  should 
be  placed  upon  these  sections;   for,  while  it 
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Ib  probable  that  they  furnish  the  only  author- 
ity for  the  abatement  of  a  nuisance  at  the 
suit  of  a  prlvatd  party,  yet  It  should  not  be 
ixeUt  that,  by  their  enactment,  a  court  of  eq- 
uity had  been  deprived  of  its  Jatisdiction  to 
Interfere  when  there  is  a  remedy  at  law,  when 
such  remedy  is  entirely  Inadequate.  Such 
facts  were  made  to  appear  by  the  complaint 
and  proofs  that  there  could  be  no  doubt  as  to 
the  Inadequacy  of  a  suit  at  law  to  protect 
the  rights  of  the  plaintiffs.  A  large  number 
of  their  logs  were  in  the  river  ready  to  be 
taken  to  market,  and  their  value  would  be 
greatly  decreased  lief  ore  a  suit  at  IB'W  for 
the  abatement  of  the  nuisance  could  be  pros- 
ecuted to  final  determination.  The  river  was 
a  navigable  one,  and  the  right  of  the  plain- 
tiffs to  mal[<  tM*  of  It  In  floating  their  logs 
to  market  was  clear,  and  a  clear  right  of  this 
nature  Is  entitled  to  the  protection  of  a  court 
of  equity,  tmless  the  protection  afforded  by  a 
court  of  law  is  clearly  adequate.  Under  this 
assignment  of  error.  It  Is  farther  contended 
that  the  obstruction  was  a  public  one,  but, 
even  If  It  was,  the  plaintiffs  showed  that  they 
were  so  situated  that  they  had  a  special  pri- 
vate Interest  In  having  it  removed,  so  that 
tbey  could  pass  their  logs  down  tiie  river, 
and  for  that  reason  were  entitled  to  maintain 
th^r  action  for  that  purpose. 

The  nert  suggestion  in  the  brief  of  appel- 
lants grows  out  of  the  alleged  fact  that  the 
court,  during  the  trial  of  the  cause,  admitted 
evidence  which  would  have  been  competent 
only  in  a  suit  to  abate  the  obstruction  as  a 
nuisance,  and  In  Its  final  determination  held 
that  that  question  could  only  be  decided  In 
an  action  at  law.  But  we  are  unable  to  see 
bow  the  appellants  were  Injured  by  the  ac- 
tion of  the  court  In  that  regard.  If  the  plead-' 
Ings  and  proofs  were  sufficient  to  warrant  the 
granting  of  equitable  relief,  the  right  to  hare 
it  awarded  could  not  be  taken  from  the  plain- 
tiffs by  reason  of  the  fact  that  the  court,  at 
some  time  during  the  progress  of  the  trial, 
was  of  the  opinion  that  they  were  also  enti- 
tled In  that  action  to  other  relief  than  that 
which  they  finally  obtained. 

The  third  objection  Is  founded  upon  the 
claim  of  rights  by  the  appellant  boom  com- 
pany, under  the  act  above  referred  to,  and  a 
large  number  of  authorities  have  been  cited 
to  show  that  it  is  competent  for  the  legis- 
lature to  provide  that  such  boom  companies 
may  Interfere  with  the  navigation  of  naviga- 
ble streams.  But  such  authorities  are  not  in 
point,  for  the  reason  that  the  legislature.  In 
the  act  in  -question,  have  not  attempted  to 
conf»  upon  the  boom  companies  organized 
thereunder  any  such  right.  In  section  4  of 
the  act,  after  providing  what  such  companies 
may  do,  it  is  provided:  "Nothing  shall  be 
constructed  that  shall  in  any  way  Interfere 
with  the  navigation  of  such  river  or  stream, 
«r  the  use  of  Its  wateiia  for  any  purpose." 
From  which  It  wUl  be  seen  that  the  legis- 
lature not  only  did  not  intend  to  give  to  such 
companies  the  right  to  Interfere  with  naviga- 


tion, but  took  pains,  by  express  provision,  ta 
provide  that  they  should  have  no  such  right 
One  of  the  authorities  cited  by  appellants  in 
this  connection  has  no  tendency  to  support 
their  contention.  On  the  contrary,  it  seems 
to  fully  sustain  the  action  of  the  superior 
court,  not  only  In  regard  to  the  question  now 
under  consldoratlon,  but  as  to  others  involved 
in  the  action.  In  that  case  (Iiliddleton  v. 
Booming  Co.,  27  Mich.  533)  the  headnotes  of 
the  reporter  fairly  interpret  the  opinion,  and 
are  in  the  following  language:  "An  Injunc- 
tion bill,  brought  by  a  number  of  owners  of 
mills  and  factories  along  a  stream,  to  enjoin 
various  acts  which  are  alleged  to  have  ren- 
dered the  water  power  by  which  their  ma- 
chinery is  operated  of  little  value  to  them,  and 
which  does  not  ask  for  an  accounting,  is  not 
demurrable  on  the  ground  that  the  complain- 
ants have  no  common  interest  Buch  a  bill 
may  be  filed,  either  by  one  alone,  or  by  any 
number  who  feel  the  grievance."  "A  demur- 
rer to  such  a  bill,  because  it  does  not  show  . 
that  complainants  have  no  adequate  remedy 
at  law,  cannot  be  sustained,  as  it  is  apparent 
that  only  an  injunction  can  be  an  adequate 
remedy."  "Where  the  bill  sets  forth  facts 
showing  a  direct  and  unquestionable  injivy. 
a  demurrer  to  it  cannot  be  sustained  on  the 
ground  that  the  acts  complained  of  were  au- 
thorized by  the  act  under  which  the  defend- 
ant corporation  was  organized,  since  the  in- 
corporation act  cannot  be  understood  as  In- 
tending to  authorize  the  destruction  of  vested 
rights  of  property."  "On  a  stream  which  is 
valuable  for  floatage,  but  not  for  navigation 
in  the  more  enlarged  sense,  the  right  of  float- 
age is  not  so  far  paramount  to  the  use  of  the 
water  for  machinery  as  to  authorize  the  sac- 
rifice of  the  latter  to  the  former  interest 
Each  right  should  be  enjoyed  with  due  re- 
gard to  the  existence  and  protection  of  the 
other."  "Such  a  bill,  which  avers  that  the 
water  is  detained  by  dams  above  complain- 
ants' mills,  so  as  virtually  to  amount  to  a  dry- 
ing up  of  the  stream,  and  to  destroy  its  value 
as  a  means  at  fumishlng  water  power  while 
the  water  Is  thus  detained,  and  that  very 
much  Is  thereby  lost  by  percolation  and  evap- 
oration. Is  not  demurrable  for  want  of  suffi- 
cient allegration  of  damage."  "The  objection 
that  the  location  and  description  of  the  dams 
complained  of  are  not  given  in  such  a  bill  1» 
not  well  taken."  From  which  it  will  be  seen 
that  the  supreme  court  of  Michigan,  speaklng^ 
by  that  dlstlngnilshed  Jurist,  Judge  Cooley,  an- 
nbunced  principles  which  fully  sustain  the  de- 
cree of  the  superior  court  in  the  case  at  bar. 

The  next  objection  to  the  decree  is  that  the 
finding  as  to  the  Interference  of  the  defend- 
ants with  the  running  of  logs  by  the  plain- 
tiffs was  not  sustained  by  the  evidence;  but, 
after  a  careful  examination  of  all  the  proofs- 
upon  that  question,  we  are  satisfied  that  the 
finding  of  the  trial  court  was  what  It  should 
have  been.  The  only  other  objection  was  to- 
the  effect  that  the  Interference  shown  waa 
too  trifling  to  warrant  the  interposition  of  a 
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court  of  equity;  but,  from  the  findlnga  of  the 
trial  court,  which  were  fuUy  sustained  by  the 
«Tidence,  we  cannot  a^ree  with  the  conten- 
tion of  the  appellants  that  the  interference 
was  a  trifling  one.  On  the  contrary,  the  acta 
of  the  defendants  materially  interfered  with 
the  rights  of  the  plaintiffs. 

It  is  also  objected,  by  the  appdlants,  that 
the  form  of  the  decree  was  such  that  it  in 
fact  abated  the  obstruction  as  a  nuisance. 
There  may  be  some  force  in  this  objection, 
but  it  is  not  claimed,  on  the  part  of  the  re- 
spondents, that  they  were  entitled  to  the  exe- 
cution of  the  decree  as  thus  interpreted,  and 
we  thinlc  that  the  rights  of  all  the  parties  can 
be  protected  by  an  interpretation  of  the  de- 
cree In  the  light  of  the  findings  of  the  court 
upon  the  question  of  its  right  to  abate  the  ob- 
struction as  a  nuisance.  .The  court,  tuiTing 
decided  that  it  was  not  within  its  province  in 
this  action  to  determine  as  to  whether  or  not 
the  obstruction  should  be  abated  as  a  nui- 
sance, should  have  confined  its  decree  to 
awarding  such  relief  as  was  necessary  to  pro- 
tect the  rights  of  the  plaintiffs,  and  this 
would  have  been  done  by  requiring  the  de- 
fendants to  allow  the  plaintiffs  to  pass  their 
logs  through  the  opening  in  the  dam;  and  the 
mandatory  injunction  should  not  have  been 
80  extended  as  to  require  the  defendants  to 
do  more  than  to  open  the  gates  in  the  dam,  so 
ttiat  the  logs  of  the  plaintiffs  could  be  passed 
tlirough,  and  to  so  arrange  their  booms  as  not 
to  Interfere  with  such  logs  being  rafted  and 
floated  to  market  The  decree  might  be  so 
Interpreted  as  to  require  more  than  this  of 
the  defendants.  It  will  therefore  be  affirm- 
ed, with  the  qualification  that  it  is  only  to  \>e 
«o  enforced  as  to  require  of  the  defendants 
that  they  allow  the  logs  of  the  plaintiffs  to 
be  passed  through  their  dam  and  booms  with- 
out any  interference  on  their  part.  The  re- 
spondents win  recover  their  costs  on  appeal. 

DUNBAR,  ANDERS.  SCOTT,  and  GOR- 
DON, JJ.,  concur. 


STATE  ex  rel.  ALASKA  PACKERS*  ASS'N 
et  al  T.  CRAWFORD,  Fiah  Commissioner. 

(Supreme  Court  of  Washington.     Feb.  7,  1896.) 

pibbkribs— llobnsb  to  flsh  iv  oolf  of  q-borgia 
— InolCdbo  in  Pdobt  Sound. 

The  fishing  license  act  of  February  10, 
1883  (Laws  1S93,  p.  15),  U  intended  to  apply  to 
all  the  salmon  waters  of  the  state;  and  Fuget 
Sound,  as  deaignated  In  the  act,  includes  the  por- 
tion of  the  Gulf  of  Georgia  within  the  state,  it 
having  betn  to  defined  in  former  laws  on  tlie  same 
subject. 

Application,  on  the  relation  of  the  Alaslca 
Paclcers'  Association  and  others,  for  a  writ 
of  mandamus  to  James  Crawford,  state  fish 
commissioner.     Granted. 

Dorr,  Hadley  &  Hadley,  for  relators.  W. 
■O.  Jones,  Atty.  Gen.,  for  respondent. 


ANDERS,  J.  The  respective  relators  here* 
in  applied  to  the  respondent,  who  is  the  duly- 
qualified  and  acting  fish  commissioner  for 
this  state,  for  licenses  to  catch  salmon  in  the 
Gulf  of  Georgia,  near  Point  Roberts,  in 
Whatcom  county.  Wash.,  pursuant  to  an  act 
of  the  legislature  entitled  "An  act  regulating 
fish  traps,  pound  nets,  weirs,  set  nets,  fisli 
wheels,  or  other  fiixed  appliances  for  catch- 
ing salmon  on  the  waters  of  the  Columbia 
river  and  its  tributaries,  and  Puget  Sound: 
for  providing  for  the  licensing  thereof,  and 
the  disposition  of  the  funds  arising  there- 
from, and  declaring  an  emergency,"  approv- 
ed February  10,  1893.  The  commisBioner, 
notwithstanding  the  fact  that  the  legal  li- 
cense fees  were  tendered  to  him,  declined  to 
issue  the  licenses  applied  for,'  or  any  of 
them;  whereupon  an  alternative  writ  of 
mandamus  was  issued  out  of  this  court,  com- 
manding him  to  issue  said  licenses,  or  to 
show  cause  before  this  court,  at  a  time  there- 
in designated,  why  be  had  not  done  so.  The 
respondent  filed  an  answer  to  the  writ  and 
the  petition  of  the  relators,  in  which  he  al- 
leges that  the  superior  court  of  Whatcom 
county,  in  an  action  therein  pending,  baa 
heretofore  held  and  decided  tliat  the  locality 
described  in  the  petition  was  not,  and  is  not, 
included  within  the  waters  specified  in  said 
act  of  February  10,  1883,  as  Puget  Sound; 
and  that  he  is  advised  that  the  waters  of  the 
Gulf  of  Georgia  are  not  included  within  said 
act;  and  that  he  has  no  authority  to  issue 
licenses  to  the  persons  specified  in  the  peti- 
tion for  the  maintenance  of  permanent  appli- 
ances for  fishing  therein.  To  this  answer 
the  relators  have  interposed  a  general  de- 
murrer, and  therefore  the  only  question  to 
be  determined  is  whether  the  license  act  of 
Februai^  10,  1883  (Laws  1893,  p.  15),  appUes 
to  tliat  portion  of  the  Gulf  of  Geotgia  lying 
within  the  territorial  limits  of  this  state. 
That  act  empowers  the  fish  commissioner  to 
issue  licenses  to  residents  and  citizens  of 
this  state  to  construct  and  operate  certain 
designated  appliances  for  catching  salmon 
in  the  waters  of  the  Columbia  river  and  its 
tributaries,  and  Puget  Sound,  in  the  state  of 
Washington;  and  it  is  conceded  that  if  the 
particular  waters  in  question  are  not  a  po^ 
tion  of  Puget  Sound,  within  the  contempla- 
tion of  ttkat  act,  the  action  of  the  commis- 
sioner in  refusing  the  licenses  applied  for 
was  right. 

In  the  act  of  February  11, 1880,  relating  to 
the  protection  of  flsh,  the  legislature  defined 
Puget  Sound  as  being  "all  that  portion  of 
the  tide  waters  emptying  into  the  straits  of 
Fuca,  and  the  bays,  inlets,  streams  and  es- 
tuaries tbereor';  and  it  is  contended  on  be- 
half of  the  relators  that  it  is  shown  by  that 
act,  and  by  the  act  of  March  3,  1881  (Laws 
1891,  p.  134),  and  the  act  of  March  6,  1891 
(Laws  1881,  p.  171),  as  well  as  by  prior  acta, 
that  it  was  the  intention  of  the  legislature 
to  provide  a  uniform  license  system  for  fixed 
appliances  for  catching  salmon  in  the  waters 
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of  this  state,  and  the  waters  over  which 
this  state  has  concurrent  Jurisdiction,  by 
which  residents  of  the  state  may  have  pro- 
tection from  unreasonable  interference,  and 
the  state  may  liave  the  means  of  protecting 
and  regulating  its  fisheries,  and  of  providing 
a  fund  for  the  maintaining  of  hatcheries. 
We  think  there  is  much  force  in  this  conten- 
tion. It  cannot  be  inferred  from  any  ex- 
pression found  in  this  license  act  that  the 
legislature  intended  to  exclude  from  Its  pro- 
visions a  considerable  body  of  tide  water 
which  is  included  in  the  acts  concerning  the 
protection  of  fish;  and  as  Puget  Sound  as 
designated  and  defined  in  the  act  of  Febru- 
ary 11,  1890,  and  the  prior  act  of  November 
9,  1877,  may  reasonably  be  said  to  include 
the  waters  in  question,  we  are  of  the  opinion 
that  the  fish  commissioner  Is  fully  author- 
ized by  law  to  grant  licenses  to  proper  per- 
sons to  catch  salmon  therein. 

A  peremptory  writ  of  mandamus  will  there- 
fore be  Issued,  commanding  the  respondent, 
as  fish  commissioner  of  the  state  of  Wash- 
ington, to  issue  to  the  relators,  provided  they 
are  residents  and  citizens  of  this  state,  the 
licenses  applied  for,  on  payment  of  the  legal 
fees  therefor. 

HOTT,  C.  J.,  and  DUNBAR,  J.,  concur. 


McQuillan  v.  city  of  skattlh. 

(Supreme  Court  of  Waahington.     Feb.  4.  1896.) 

IRSTKCCTIOMS — RlQDBST. 

Tie  giving  of  an  incomplete  and  ambigu- 
ous instruction  is  not  error,  unlefsa  the  court  is  re- 
quested to  make  it  more  toll  and  complete,  and 
refn.':es. 

Appeal  from  superior  court,  King  county; 
R.  Osbom,  Judge. 

Action  by  John  McQuillan  against  the  dty 
of  Seattle.  Judgment  for  idakitlfr.  Defend- 
ant appeals.    Affirmed. 

W.  T.  Scott,  for  appellant  Byers  &  By- 
ers,  for  respondent. 

GORDON,  J.  This  action  was  brought  to 
recover  for  Injuries  sustained  from  a  fall 
through  a  defective  sidewalk,  and  the  case 
comes  to  this  court  for  the  second  time.  On 
the  first  appeal  this  court  reversed  the  order 
of  the  lower  court  sustaining  a  nonsuit  Mc- 
QnlUan  v.  City  of  Seattle,  10  Wash.  464,  38 
Pac.  1119.  Upon  the  trial  which  foUowed, 
the  respondent  recovered  a  verdict  for  $1,000; 
and  its  motion  for  a  new  trial  having  been 
overruled,  and  Judgment  entered  upon  the 
verdict,  the  city  has  appealed.  The  errors  as- 
signed are:  (1)  Failure  to  grant  a  nonsuit; 
(2)  that  the  evldeuce  is  insufiicient  to  entitle 
respondent  to  a  recovery  because  of  contrib- 
utory negligence  shown;  and  (3)  certain  in- 
structions of  the  court  to  the  Jury,  and  a  fall- 
nre  to  give  others  as  requested  by  appellant 

We  have  examined  the  record,  and  think 


that  there  is  no  substantial  differoiee  be- 
tween the  case  of  respondent  as  made  on  the 
last  trial  and  that  heretofore  reviewed  by  us. 
Therefore,  the  law  as  declared  by  this  court 
upon  the  former  appeal  (McQuillan  v.  City  of 
Seattle,  supra)  fully  covers  all  of  the  assign- 
ments of  error  in  the  present  case,  excepting 
only  as  to  the  alleged  errors  arising  out  of 
the  court's  charge. 

The  first  instruction  complained  of  Is  as  fol- 
lows: "The  court  instructs  the  Jury  that  when 
the  sidewalk  of  a  city  is  out  of  repair,  and 
remains  so  for  such  a  length  of  time  that  the 
public  authorities  of  a  city.  In  the  exercise 
of  reasonable  care  and  prudence,  ought  to 
have  discovered  the  fact,  then  actual  notice- 
to  such  authorities  of  the  condition  of  the 
walk  will  not  be  necessary  to  hold  the  city 
liable  for  injuries  sustained  by  a  person  in 
consequence  of  the  dangerous  condition  of 
the  street  or  walk,  if  he  is  himself  using  rea- 
sonable care  to  avoid  such  injury."  It  is  ot>- 
Jected  that  this  instruction  is  inconsistent  and 
misleading.  On  the  contrary,  we  think  that 
it  fairly  states  the  law. 

The  court  also,  in  the  course  of  his  charge, 
gave  the  following  instruction:  "The  burden 
of  proof  is  on  the  plaintiff  to  establish  the 
negligence  of  the  defendant  and  the  extent  to 
which  he  was  injured,  and  the  burden  of  proof 
is  on  the  defendant  to  prove  that  the  plaintUT 
was  guilty  of  contributory  negligence."  To 
this  Instructloa  the  court  added  the  following 
explanation:  "I  desire  to  explain  that  in- 
struction to  this  extent  It  is  true  that  the 
burden  of  proof  Is  upon  the  plaintiff  to  es- 
tablish all  the  material  all^ationa  of  his  com- 
plaint and  that  the  burden  of  proof  Is  upon 
the  defendant  to  establish  contributory  negAi- 
g&ice.  The  testimony  must  not  necessarily  be 
limited  to  any  particular  side.  In  other  words, 
it  means  this:  that  to  enable  the  plaintUf, 
to  recover,  it  must  be  shown  from  all  the 
evidence  in  this  case— a  preponderance  of  the 
evidence— that  the  allegations  of  his  com- 
plaint as  to  the  negligence  of  the  city,  and 
the  nature  and  extent  of  his  Injury,  is  true, 
and  also  as  to  the  contributory  negligence. 
Of  course,  before  a  verdict  for  the  defendant 
can  be  given,  there  must  appear,  and  must 
be  shown  and  proven,  that  the  plaintiff  was 
guilty  of  contributory  negligence.  The  duty 
of  proving  contributory  negligence  is  on  the 
defendant,  as  this  instruction  charges  you; 
but,  in  determining  whether  there  was  or  was 
not  contributory  negligence,  you  have  a  right 
to  look  at  all  the  testimony,  regardless  of 
which  side  It  may  come  from,  either  from  the 
plaintiff  or  from  the  defendant."  Appellant's 
counsel  Insist  that  the  explanation  of  the  court 
had  a  tendency  tc  confuse  the  Jury,  and  that 
it  was  ambiguous  and  misleading.  We  are 
unable  to  see  that  the  jury  could  have  been 
misled  by  anything  therelh  stated,  and  this 
court  in  Box  v.  Kelso,  5  Wash.  360,  31  Pac. 
973,  has  said  that:  "The  giving  of  Incomplete 
and  ambiguous  instructions  Is  not  error,  un- 
less the  court  has  been  requested  to  make  his 
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instructions  more  fnll  and  complete,  and  baa 
refused."  No  sucb  request  was  made  of  the 
lower  court  by  appellant  in  tbls  case. 

Tbe  court  did  not  err  in  modifying  appel- 
lant's request  for  instructions  numbered  1  and 
2,  nor  in  giving  said  instructions  as  so  modi- 
fled.  The  charge,  as  a  whole,  fairly  stated 
the  law  of  the  case,  and  this  is  sufficient 
Seattle  Gas  &  Electric  Light  &  Motor  C!o.  y. 
City  of  Seattle,  6  Wash.  101,  32  Pac.  1058; 
Duggan  T.  Boom  Co.,  6  Wash.  693,  31  Pac. 
157.    The  judgment  Is  affirmed. 

ANDEBS,  DUNBAR,  and  SCOTT,  JJ.,  con- 
cur. 


DILLON   r.  DILLON  et  al. 

{Supreme  Court  of  Washington.     Feb.  4,  1886.) 

Cbattbl  Hobtoaobs— Dsscriptios  op  Pkopbrtt 
— Applicatioh  or  Frogskds — Cohvdxitt. 

1.  A  chattel  mortgage  aafficientiy  describe* 
tbe  property  as  the  entire  atoclc  of  mercfaaiidise 
in  a  certain  store,  giving  the  lines  of  goods,  it  ap- 
pearing tliat  nothing  was  added  to  the  stoclc  aft- 
er the  giving  of  the  mortgage. 

2.  A  cliattei  mortgage  of  a  stock  of  goods  is 
not  invalid  becanse  malting  no  provision  for  ap- 
plicaticn  of  proceeds,  it  appearing  that  they  were 
applied  in  payment  of  the  ordinary  expenses  of 
the  bosiness,  and  in  reduction  of  claims  against 
the  mortgagor,  for  which  the  mortgagee  was  lia- 
ble as  sure^,  and  that  no  goods  were  added  to  tbe 
stock  after  the  giving  of  me  mortgage. 

8.  A  married  man  may  give  a  mortgage  to 
his  wife  on  community  personal  property  in  consid- 
eration of  a  loan  from  ner  separate  estate. 

Appeal  from  superior  court,  Cowlitz  county; 

A.  L.  Miller,  Judge. 

Action  by  Elizabeth  Dillon  against  W.  F. 
DUion  and  others.  Judgment  for  plaintiff. 
Defendants,  other  than  W.  F.  Dillon,  appeal. 
Affirmed. 

Durham,  Piatt  &  Piatt  and  G.  Q.  Gam- 
mans,  for  appellant  Commercial  Nat.  Bank.    J. 

B.  Thompson  and  W.  F.  Magill,  for  appellant 
Sweet,  Dempster  &  Co.  Geo.  W.  Rowan  and 
G.  G.  Gammans,  for  appellant  Hibbard.  E. 
W.  Ross  and  Thos.  N.  Strong,  for  respondent 

GORDON,  J.  The  respondent  brought  suit 
in  the  lower  court  to  foreclose  a  cliattei  mort- 
gage given  by  tbe  defendant,  W.  F.  Dillon, 
her  busttand,  on  a  stock  of  merchandise  and 
store  fixtures,  to  secure  the  payment  of  his 
promissory  note  for  the  sum  of  $3,500,  said 
note  bearing  even  date  with  said  mortgage, 
and  payable  six  months  thereafter.  The  Com- 
mercial National  Bank,  one  of  the  appellants, 
was  made  a  party  defendant  because  of  its 
being  a  Judgment  creditor  of  the  said  mort- 
gagor, and  having,  prior  to  the  institution  of 
this  suit,  levied  upon  the  mortgaged  property. 
The  appellant  Sweet,  Dempster  &  Co.,  a  cor- 
poration, having  levied  a  writ  of  attachment 
upon  said  mortgaged  goods,  was  also  made  a 
party  defendant  The  appellant  Hibbard,  be- 
ing the  purchaser  of  the  property  upon  the 
execution  sale  based  upon  the  Judgment  ob- 


tained by  the  appellant  Commercial  National 
Bank,  was  also  a  party  defendant  Tbe  de- 
fendant Dillon  made  default  Each  of  the 
other  appellants  appeared  and  answered,  and 
in  their  several  answers  put  tbe  respondent 
upon  proof  of  all  of  the  material  allegatlona 
of  her  complaint,  and  further  set  up  fraud, 
and  that  the  property  covered  by  the  mort- 
gage was  community  personal  property.  Tbe 
trial  below  was  to  tbe  court  without  a  Jury. 
We  adopt,  as  a  further  statement  the  follow- 
ing findings  of  the  court,  which  are  not  ques- 
tioned by  either  party,  viz.:  "Tbe  plaintiff 
and  the  defendant  W.  F.  Dillon  are  husband 
and  wife,  and  during  all  times  In  the  com- 
plaint mentioned  resided  and  cohabited  to- 
gether as  such  in  tbe  town  of  Castle  Bock, 
Cowlitz  county,  state  of  Washington.  That 
on  and  prior  to  the  lOtb  day  of  March,  1893, 
the  defendant  W.  F.  Dillon  waa  conducting 
and  carrying  on  business  as  a  merchant  at 
said  Castle  Rocl^,  and  on  said  day  said  de- 
fendant owned  and  was  In  possession  of  the 
personal  property  described  In  the  mwtgage 
in  the  complaint  set  forth.  That  on  March 
10,  1S93,  W.  F.  DiUon  gave  hU  wife,  the 
plaintiff,  his  promissory  note  for  $3,500,  paya- 
ble six  months  after  date,  with  interest  at 
6  per  cent  per  annum  from  matorlty,  with  a 
provision  for  reasonable  attorney's  fee  bi 
case  of  suit  to  collect  the  same,  and  interest 
to  draw  interest,  tbe  same  as  the  principal, 
at  the  end  of  every  three  months.  That  at 
tbe  time  of  giving  said  note,  he  executed  to 
bis  wife  a  chattel  mortgage  upon  tbe  follow- 
ing described  personal  property,  situated  bi 
Cowlitz  county,  state  of  Washington,  to  wit: 
'The  entire  stock  of  merchandise,  wares,  and 
gtx>d8  now  In,  and  thereafter  to  be  kept  In, 
the  store  and  storeroom  on  Cowlitz  avenue 
in  the  town  of  Castle  Bock,  owned  and  kept 
by  said  W.  F.  Dillon,  under  the  firm  name 
and  style  of  W.  F.  Dillon  &  Co.,  consisting  of 
clothing,  geuta'  furnishing  goods,  boots  and 
shoes,  hats,  caps,  oil  clothing,  rubber  boots 
and  shoes,  cigars,  and  tobacco,  together  with 
all  tbe  store  fixtures  and  articles  therein 
kept  of  eveiy  description.'  And  said  mort- 
gage was  duly  acknowledged  and  witnessed, 
and  bad  Indorsed  thereon  tbe  affidavit  of  good 
faith  required  by  law.  and  waa,  on  March  13, 
1883,  recorded  in  the  office  of  the  auditor  of 
said  Cowlitz  county.  That  on  May  3,  18M, 
the  Commercial  National  Bank  of  Portland, 
Or.,  defendant  herein,  commenced  an  action 
against  defendant  W.  F.  Dillon  in  the  above- 
entitled  court,  and  caused  a  writ  of  attadi- 
ment  to  Issue,  and  levied  thereunder  upon 
certain  goods,  vrares,  and  merchandise,  and 
thereafter  recovered  Judgment  against  tbe 
said  W.  F.  Dillon,  and  caused  execution 
thereon  to  Issue,  and  by  virtue  thereof  tlie 
said  goods,  wares,  and  merchandise  were  on 
August  31,  W9i,  sold  to  the  defendant  George 
L.  Hibbard,  subject  to  the  mortgage  of  plain- 
tiff. And  that,  on  July  6,  1894,  the  defend- 
ant Sweet,  Dempster  &  Ca  commenced  an 
action   against   said   W.   F.   Dillon  In  said 
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court,  and  caused  a  writ  of  attachment  to  la- 
sue,  and  the  said  goods,  wares,  and  merchan- 
dise to  be  levied  upon  subsequent  to  the  levy 
and  the  action  of  the  Ck>mmerclal  National 
Bank  aforesaid."  The  trial  court  found  for 
the  respondent,  and  from  the  decree  of  fore- 
closure and  sale  appellants  bring  the  case  to 
this  court  upon  appeal.  The  principal  conten- 
tious relied  upon  to  secure  a  reversal  may  be 
B*»ted  to  be  as  follows:  (1)  That  respondent's 
mortgage  was  without  consideration;  (2)  that 
the  mortgage  was  fraudulent  in  fact,  and  was 
made  to  hinder,  delay,  and  defraud  the  cred- 
itors of  W.  F.  Dillon  (the  mortgagor);  (3) 
that  the  subsequent  conduct  of  the  respondent 
and  her  husband  made  the  mortgage  operate 
as  a  fraud  upon  his  creditors  rather  than  a 
security  to  plaintiff;  (4)  that  the  mortgage  is 
void  for  uncertainty  In  the  description  of  the 
property,  and  also  for  the  reason  that  the 
mortgage  shows  that  the  property  Intended 
to  be  covered  thereby  is  a  stock  of  goods,  and 
no  provision  is  made  for  the  application  of 
Che  proceeds  of  sales  thereof;  (5)  that  a  mort- 
gage of  community  personal  property  by  the 
husband  to  his  wife  is  of  no  effect  and  Is 
void. 

The  first  and  second  of  these  contentions 
are  to  be  determined  solely  from  a  consider- 
ation of  the  evidence,  which  we  have  ex- 
amined, and.  while  too  voluminous  to  be 
given  detailed  notice  in  this  opinion,  we 
thtnk  that  it  overwhelmingly  sustains  the 
following  findings  of  the  trial  Judge,  viz.: 
"That,  at  the  time  of  the  execution  of  said 
note  and  mortgage,  the  plaintiff  waa  the 
owner  of  valuable  property  in  the  city  of 
Portland,  state  of  Oregon,  Inherited  from 
her  father,  and  also  money  inherited  as 
aforesaid,  to  the  amoimt  of  $2,200  in  her 
own  right  as  her  separate  property,  and  re- 
ceived from  the  rents  and  profits  of  her 
said  separate  property  the  sum  of  $78  per 
month  from  March  1,  1892,  from  which  she 
loaned  to  defendant  W.  F.  Dillon,  prior  to 
the  execution  and  delivery  of  the  note  and 
mortgage,  the  sum  of  $1,700,  $700  of  which 
was  repaid,  and  by  writing  ^gned  by  her, 
prior  to  the  execution  of  said  note  and  mort- 
gage, she  bound  herself,  as  surety  for  the 
said  defendant,  to  Charles  P.  Kellogg,  one 
Mr.  Wells  of  Chicago,  and  the  Eagle  Woolen 
Mills  of  Oregon,  and  during  the  month  of 
March,  1893,  loaned  to  said  defendant  the 
further  sum  of  $500,  and  during  the  month 
of  February,  185>4,  was  compelled  to  and 
did  pay  upon  the  written  securities  afore- 
said, for  the  said  defendant,  the  sum  of 
$2,000,  all  from  her  separate  property,  and 
the  rents,  profits,  and  proceeds  thereof,  mak- 
ing a  total  sum  of  $3,500,  no  part  of  which 
has  been  paid.  That  said  note  and  mort- 
gage were  given  In  good  faith,  and  without 
any  design  to  hinder,  delay,  or  defraud  any 
creditor  or  creditors,  and  for  full  conslder- 
'  ation.  That  the  goods,  wares,  and  mer- 
chandise described  In  said  mortgage  are  now 
in  a  store  building  in  the  town  of  Castle 


Rock,  In  possession  of  defendant  George  L. 
Hibbard." 

The  third  proposition  above  noticed  is 
based  upon  certain  testimony  and  conduct 
of  the  respondent  and  her  husband,  but  we 
think  there  is  nothing  in  the  record  which 
would  have  Justified  the  court  in  reaching 
the  conclusion  in  this  regard  for  which  ap- 
pellants' counsel  contend.  On  the  contra- 
ry, we  think  that  the  conduct  of  the  par- 
ties, as  evidenced  by  the  record,  was  en- 
tirely consistent  with  the  presumption  that 
the  mortgage  was  executed  in  good  faith, 
for  the  puri)ose  of  securing  a  valid  existing 
indebtedness,  and  we  find  nothing  in  the 
evidence  tending  to  impeach  or  discredit  the 
validity  of  the  mortgage. 

We  think  the  description  of  the  mortgaged 
property  sufficient.  It  appears  from  the  evi- 
dence, and  the  court  found,  that  the  pro- 
ceeds of  all  the  goods  sold  by  the  mortgagor, 
after  the  execution  of  the  mortgage,  were 
applied  in  payment  of  the  ordinary  expenses 
of  the  business,  and  in  the  reduction  of  the 
claims  for  which  the  respondent  was  a  sure- 
ty (as  noticed  In  the  finding  hereinbefore  set 
out).  It  also  appeared,  from  the  evidence, 
that  no  goods  were  purchased  by  the  mort- 
gagor, or  added  to  the  stock,  after  the  ex- 
ecution of  the  mortgage.  Hence,  the  iden- 
tity  of  the  mortgaged  property  was  In  no 
wise  rendered  difficult  or  uncertain. 

The  appellants  claim  that  the  mortgaged 
goods  were  the  personal  property  of  the  com- 
munity consisting  of  the  respondent  and  her 
husband,  and  that  the  husband  had  no  au- 
thority, under  our  law,  to  execute  a  valid 
mortgage  to  his  wife  upon  property  of  that 
character,  and  that  the  mortgage,  if  valid, 
would  convey  to  the  wife  a  greater  interest 
In  such  commimity  personal  property  than 
that  remaining  in  the  husband.  It  is  not 
contended,  nor  could  It,  under  our  law,  well 
be  claimed,  that  the  husband  could  not 
mortgage  or  sell  his  separate  personal  prop- 
erty to  his  wife;  and  we  see  no  reason  in 
holding  that  he  could  not  do  likewise  with 
the  community  personal  property.  The  con- 
sideration for  this  mortgage  was  personal 
funds  of  the  wife,  over  which  the  husband 
had  no  dominion  or  control.  Why,  under 
such  circumstances,  should  the  law  prevent 
his  executing  to  her  the  same  security  for 
such  advances  as  he  manifestly  might  give 
a  stranger? 

In  our  opinion  the  law  does  not  prevent 
the  wife  from  protecting  the  community 
property  by  loaning  to  it,  from  her  sepa- 
rate estate,  and  in  a  time  of  peril,  and  her 
interest  In  such  community  property  might 
well  be  promoted  by  so  doing.  The  Individ- 
ual  estates  of  the  spouses  and  the  communi- 
ty estate  axe  so  closely  related  as  to  render 
it  necessary  that  the  right  of  the  members 
of  the"communlty"tocometo  its  aid  and  as- 
sistance should  be  recognized,  and  that  they 
may  do  so  neither  the  letter  nor  the  spirit 
of  the  statute  forbids.    Without  special  ref- 
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erence  to  the  other  errors  assigned,  we  may 
say  that,  upon  examination,  we  are  satis- 
fled  that  no  reversible  error  was  committed 
by  the  trial  conrt,  and  its  decree  is  affirmed. 

HOYT,    O.   J.,   and   ANDERS,   DUNBAR, 
and  SC»TT,  JJ.,  concur. 


LORBEER   V.   HUTCHINSON   et  aL 

(L.  A.  98.) 

(Supreme  Court  of  California.     Feb.  20,  1896.) 

Cbbtiobari— Reuotal  and   APrOINTM^NT  ov 
OrFioBii. 
Certiorari  does  iiiA  lie  to  reTiew  the  action 
of  the  board  of  trustees  of  a  citjr  declaring  vacant 
the  office  of  city  maishai,  and  appointing  a  per- 
son to  fill  the  same 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  J.  W.  McKlnley,  Judge. 

Certiorari  by  J.  W.  Lorbeer  against  E.  H. 
Hutchinson  and  others  to  set  aside  and  an- 
nul the  action  of  the  board  of  trustees  of 
the  city  of  Pomona  declaring  vacant  the  of- 
fice of  city  marshal,  and  in  appointing  to 
the  vacancy  Thomas  B.  Atkinson.  From  the 
Judgment  rendered,  defendants  appeal  Re- 
versed. 

Edwin  A.  Meserve  and  O.  B.  Sumner,  for 
appellants.  Tonner  &  Fleming  and  A.  W. 
Hutton,  for  respondent 

TEMPLE,  S.  This  appeal  is  from  a  Judg- 
ment of  the  superior  court  of  Los  Angeles 
county  In  a  proceeding  by  certiorari  to  set 
aside  and  annul  the  action  of  the  board  of 
trustees  of  the  city  of  Pomona  declaring  va^' 
cant  the  <^ce  of  city  marshal  on  the  18th 
day  of  June,  1885,  and  in  electing  and  ap- 
pointing to  the  vacancy  Thomas  B.  Atkin- 
son. The  writ  may  be  issued  when  an  in- 
ferior tribunal,  board,  or  officer  exercising 
Judicial  functions  has  exceeded  the  Juris- 
diction of  such  tribunal,  board  or  ofiBcer 
(section  1068,  Code  Civ.  Proc);  and  the  re- 
view cannot  be  extended  further  than  to  de- 
termine whether  the  inferior  tribunal,  board, 
or  officer  has  regularly  pursued  the  authori- 
ty of  such  tribunal,  board,  or  officer  (sec- 
tion 1074,  Id.).  The  appointment  of  a  city 
marshal  by  the  council  of  Pomona  was  not  a 
Judicial  act,  and  cannot  be  reviewed  by  cer- 
tiorari. People  V.  Bush,  40  Cal.  344.  If 
Lorbeer  was  lawfully  in  office,  the  trustees 
could  not,  by  declaring  the  office  vacant,  de- 
prive him  of  his  office.  They  have  no  pow- 
er to  remove  from  office  or  by  any  Judicial 
Inquiry  to  declare  a  vacancy.  If  Lorbeer 
failed  to  qualify,  the  office  was  vacant;  and 
the  trustees,  on  being  informed  of  the  fact, 
could  appoint  some  one  to  fill  the  office. 
They  got  such  Information  Just  as  the  gov- 
ernor and  other  executive  officers  obtain  sim- 
ilar information.  The  failure  to  qualify— 
if  he  did  so  fall— ipso  facto  created  a  vacan- 
cy. People  V.  Shorb,  100  Cal.  537,  35  Pac. 
163.    In  BHch  case  the  board  could  till  the 


vacancy  without  declaring  a  vacancy.  So 
declaring  was  a  part  of  the  order  appointing, 
and  does  not  indicate  a  Judicial  inquiry  and 
determination.  The  superior  court,  there- 
fore, erroneously  issued  the  writ,  and  Its 
Judgment  vacating  and  setting  aside  the  or- 
der of  the  trustees  of  Pomona  was  without 
Jurisdiction  and  void.  The  Judgment" Is  re- 
versed, and  the  court  directed  to  dismiss  the 
proceeding. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


JOOST  et  aL  T.  SULLIVAN  et  ni.     (No. 
16.035.) 

(Supreme  C!ourt  of  California.     Feb.  20,  1896.) 

USCHAHIOS'     LiIBSS — FoBBOLOSCBS— BviDBSCE    or 

COKPLETION  —  UemokANDUM   0»    CoSTRACT  — 

SdFFIOIBNOT — WiTNBSa — COHPBTBXCT. 

1.  In  an  action  to  forecloee  subcontrarton' 
liens,  the  architect,  the  defendant,  and  her  dangb- 
ter  testified  that  the  building  was  completed  a* 
early  as  October  10th.  One  of  such  contracton 
testified  that  he  did  not  know  whether  it  was  com- 
pleted before  October  14th  or  not  The  other 
completed  hia  contract  October  3d.  There  wat 
evidence  that,  on  the  12th,  repairs  were  made  oa 
one  of  the  closets;  that  at  that  time  there  was  i 
door  knob  not  on  in  the  upper  story,  and  a  rim  to  a 
bath  on  the  lower  s^ory  dad  not  been  put  on;  and 
that  the  contractor  removed  his  tools,  etc.,  on  the 
12th  or  14th.  It  appeared  that  the  building  waa 
occupied  by  the  owner  and  by  a  tenant  before  the 
11th.     Held,  that  a  finding  that  the  building  was 

>not  completed  until  the  14th  was  not  supported 
by  the  evidence. 

2.  Code  CIt.  Proc  i  11B3,  relating  to  me- 
chanics' liens,  provides  that  all  contracts  shall  be 
in  writing  when  the  amount  exceeds  $1,000,  and 
shall  be  snbscribed  by  the  parties  thereto,  and 
such  contract,  or  a  memorandum  thereof,  shall, 
before  the  work  is  commenced,  be  filed  in  the 
county  recorder's  office,  etc.  Held,  t^t  such 
memorandum  need  not  be  signed  or  snbscribed 
by  the  parties. 

3.  Under  such  statute,  where  the  memoran- 
dum does  not  disclose  that  there  were  any  plana 
or  specifications,  such  memorandum  cannot  be 
held  insufficient,  because  plans  and  spedficationa 
are  not  filed  therewith. 

4.  A  memorandom  of  a  building  contract, 
filed  in  the  recorder's  office,  recited  that  the  gene^ 
al  character  of  the  work  to  be  done  was  raising 
and  making  alterationa,  additions,  and  repairs  to, 
a  two-story  frame  building,  to  be  used  for  two  ten- 
ements, etc.  Held,  that  such  memorandum  suffi- 
ciently showed  the  general  character  of  the  work 
to  be  done. 

5.  where  an  action  to  foreclose  subcontract- 
ors' liens,  on  death  of  the  owner,  is  rerired 
against  his  administratrix,  {daintiffs  are  compe- 
tent witnesses. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco. 

Action  by  F.  Joost  and  B.  Joost,  copartners 
as  Joost  Bros.,  W.  B.  Byron,  and  G.  W.  Bay- 
reuther,  against  EjUgene  Sullivan  and  Kate 
Sullivan,  his  wife,  to  foreclose  subcontnct- 
ors'  liens.  Pending  the  action,  Eugene  Snl- 
Ilvan  died,  and  Kate  Sullivan,  as  adminis- 
tratrix of  his  estate,  was  substituted  In  his 
stead.  From  a  Judgment  for  plaintUIs,  de- 
fendants appeal.     Reversed. 
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Stafford  &  Stafford,  for  appellants.  3oiin 
Heenan,  tor  reqioadenta. 

HAYNES,  O.  Action  to  toredoee  Bubcon- 
tractora'  liens.  Pending  the  litigation  the 
cbOm  of  JooBt  Bros,  was  i>ald,  and  the  only 
defendants  served  were  Eugene  and  Kate 
Solllyan.  The  claims  of  ByrMi  and  Bay- 
rentfaer  were  sustained  by  the  court;  and 
from  the  Judgment  enforcing  their  Uens,  and 
from  an  order  denying  a  new  trial,  this  ap- 
peal Is  prosecuted.  Eugene  Sullivan  was  the 
owner,  and  his  wife,  Kate  Sullivan,  was 
made  a  party;  the  complaint  alleging  that 
■be  claimed  some  interest  in  the  property. 
Eugene  Sullivan  died  before  the  trial,  and 
Kate  Sullivan,  having  been  duly  appointed 
administratrix  of  his  estate,  was  substituted 
as  such  administratrix,  In  his  stead,  and  as 
rach,  and  as  an  individual,  has  talcen  this 
appeiu. 

A  contract  was  made  by  Eugene  Sullivan 
with  one  Westcott  to  raise,  and  make  alter- 
ations, additions,  and  repairs  to,  a  two-story 
frame  building  upon  a  lot  situate  at  No. 
625  Natoma  street,  city  of  San  Francisco. 
Plaintiffs  alleged  tliat  neither  said  contract 
nor  any  memorandum  thereof  was  ever  filed 
in  the  recorder's  ofltee,  "that  said  building 
was  completed  on  or  atiout  the  14th  day  of 
October,  1£91,  and  further  alleged  the  flUng 
of  their  respective  liens  before  the  expira- 
tion of  80  days  from  and  otter  the  comple- 
tion of  the  building."  The  answer  doiied 
each  of  these  allegations,  and  alleged  that 
the  building  was  completed  on  October  10, 
1891.  Bayreuther's  notice  of  lien  was  filed 
November  11,  1891,  and  Byron's  on  Novem- 
ber 12th;  and  therefore,  if  the  building  was 
completed  on  October  10th,  both  claims  were 
filed  too  late.  The  court  found  that  neither 
the  contract  nor  any  memorandum  thereof 
was  filed,  and  that  the  building  was  complet- 
ed on  October  14th;  and  appellant  contends 
that  these  findings  are  not  justified  by  the 
evidence. 

Byron's  subcontract  was  for  the  brick 
work,  for  which  he  was  to  receive  $23S,  and 
his  woric  was  finished  September  24,  1891. 
He  testified  that  he  was  at  the  house  (the 
bollding  in  question)  on  October  14th;  tliat 
It  was  then  completed;  that  he  did  not  know 
how  long  before  that  it  had  been  completed; 
that  he  could  not  say  when,  prior  to  Octo- 
ber 14th,  was  the  last  time  he  had  been 
there;  and  that  he  did  not  know  whether  it 
was  completed  before  October  14th  or  not 
Mr.  Bayreuther  testified:  That  he  furnished 
the  material  for  four  closets,  two  bath  tut>s, 
the  kitchen  sinks,  etc.  That  he  furnished 
the  materials  and  completed  the  work,  which 
included  all  the  plumbing  in  the  building,  ac- 
cording to  the  specifications,  and  did  some 
extra  work,  which  consisted  of  tinning  in 
gutters  and  one  extra  gas  fitting  in  the  two 
lower  flats,  and  that  he  completed  his  work 
on  October  3d.  That  he  saw  the  building  on 
October  11th  and  14th.  That  the  contractor 
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took  his  tools  away  on  the  14tb.  That  he 
was  called  there  on  Sunday  morning,  OctO' 
ber  11th,  by  Miss  Sullivan,  because  one  of 
the  closets  in  the  building  made  a  rattling 
noise,  and  he  sent  a  man  there  on  the  12th 
to  repair  it  That  he  went  tlie  next  day  to 
see  if  ev^Tthing  was  all  right,  and  saw  the 
contractor  moving  his  tools  away.  That  "the 
building  was  completed  that  day.  The  alter- 
ations consisted  of  raising  an  old  house, 
making  three  fiats  of  it;— two  upper  and  one 
lower  fiat  The  defoidants  were  living  at 
that  time  In  the  upper  flat"  He  further  tes- 
tified that  when  he  called  there,  Sunday 
morning,  October  11th,  there  was  a  door 
knob  not  on  in  the  upper  fiat  and  a  rim  to  a 
bath  on  the  lower  flat  had  not  been  put  on, 
and  did  not  observe  anything  else  unfinished; 
tliat  putting  on  the  door  knob  and  rim  of 
the  bath  tub  was  not  his  wMk;  that  the 
doeet  was  not  broken,  but  made  a  noise; 
that  he  had  an  agreement  that  in  case  any- 
thing was  wrong  with  the  closets,  he  would 
repair  them,  and  make  them  In  good  order; 
and  that  he  formed  the  conclusion  that  the 
building  was  completed  on  the  14th  from 
what  others  told  him,  and  from  seeing  the 
contractor  moving  his  tools  away.  Mr.  West- 
cott the  contractor,  was  not  subpoenaed  by 
the  plaintiffs,  and  was  not  at  the  trial.  M. 
J.  Welch,  the  arcliitect  in  charge  of  the 
work,  was  called  by  plaintiff,  and  testified 
as  to  other  matters,  but  was  not  examined 
as  to  the  date  of  the  completion  of  the  work; 
and  plaintiffs  thereupon  rested.  Mr.  Welch 
was  then  called  for  defendants,  and  testified 
that  the  building  was  completed  on  the  8th 
or  9tb  of  Octot)er.  Upon  cross-examination, 
he  testified  tliat  he  was  sure  it  was  the  8th 
or  9th,  because  it  took  him  several  days  to 
straighten  out  the  business  affairs  before  he 
Issued  the  certificate  for  the  payment  which 
was  to  be  made  upon  completion  of  the 
work;  that  he  delayed  because  there  was  a 
doubt  about  the  contractor  paying  his  bills; 
that  he  wished  to  find  out  how  his  bills 
stood,  and  see  that  things  were  straightened 
out  before  the  certificate  was  Issued;  that  he 
was  fully  a  week  going  to  the  bondsmen  and 
seeing  the  creditors;  and  that  It  was  fnHy 
a  week  after  the  building  was  completed  be- 
fore he  Issued  the  certificate,  and  the  certifi- 
cate was  dated  and  Issued  October  15,  1801. 
He  further  testified  that  the  building  was 
partly  occupied  by  the  defendant  and  his 
family  the  first  week  of  October,  1891.  Mins 
Ella  Sullivan  testified  that  she  was  living 
with  ber  parents  in  the  house  when  she  sent 
for  Mr.  Bayreuther  on  October  11th;  that 
Westcott  was  there  when  Bayreuther  called; 
that  the  house  was  then  completed,  and  the 
men  had  all  gone  away,  except  Westcott; 
that  they  were  then  living  on  the  upper 
fioor;  that  the  locks  mentioned  were  on  the 
old  work,  and  not  on  the  new;  and  that 
Westcott  did  not  take  bis  tools  away  until 
the  14tb,  l>ecauBe  he  was  waiting  for  some 
one  to  lend  him  a  horse  and  wagon  for  that  ' 
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purpose.  Mrs.  Kate  SaUlTan,  one  of  the  de- 
fendants, testified  that  tbe  hoase  was  com- 
pleted before  Barreuther  was  called  to  fix 
the  closet,  and  she  was  then  occupying  the 
upper  floor,  and  the  ground  floor  was  also 
rented  and  occupied.  Upon  cross-examina- 
tion, she  testified  that  it  was  completed  a 
week  before  Bayreuther  called,  but  after- 
wards changed  the  time  to.  a  week,  or  maybe 
more,  before  she  paid  the  third  payment, 
which  was  on  October  15th. 

The  f(»%going  Is  the  substance  of  all  the  ev- 
idence relating  to  the  date  at  which  the  build- 
ing was  completed.  The  finding  that  the  date 
of  completion  was  October  14th  Is  not  Jostl- 
fled  by  the  evidence.  Byron  testified  that  he 
did  not  know  whether  it  was  completed  be- 
fore that  date  or  not  Bayreutlier  completed 
his  contract  on  October  3d,  and  there  is  no 
evidence  that  any  work  was  done  on  the  build- 
ing after  that  date,  except  fixing  a '  doscft 
which  "made  a  noise,"  and  which  was,  con- 
fessedly, the  "repair"  of  his  completed  work. 
Under  these  circumstances,  the  testimony  of 
the  plaintiffs  could  only  be  regarded  as  show- 
ing that  the  boUding  was  in  a  completed  state 
or  condition  on  the  14tb,  and  not  that  the 
work  ended  on  that  day,  and  therefore  does 
not  conflict  with  the  positive  testimony  of  the 
architect,  and  of  Mrs.  Sollivan  and  her  daugh- 
ter, that  It  was  completed  at  least  as  early  as 
the  lOtb.  Besides,  the  putting  on  of  a  door 
knob  which  appears  to  have  been  mislaid,  and 
of  the  rim  of  a  bath  tub,  were  in  themselves, 
"trivial  imperfections,"  which  would  not  have 
Invalidated  plaintiffs'  liens  if  they  had  filed 
them  on  Monday,  the  12th.  Harlan  v.  Sttiffle- 
beem,  87  Oal.  506,  25  Pac.  686.  Not  only  so. 
but  the  buUdlng  was  actually  occupied  by  the 
owner  and  by  a  tenant  before  the  11th,  and 
this  was  evidence  of  the  completion  of  the 
work  under  Westeott's  contract,  and  its  ac- 
ceptance by  the  owner,  which  Is  exclusive 
upon  the  piaintiffa,  when  not  explained,  and 
would  also,  under  the  like  condition,  have 
been  conclusive  upon  the  owner,  If  necessary 
to  sustain  the  plaintiffs'  liens  filed  upon  the 
strength  of  such  occupancy.  Giant  Powder  Co. 
V.  San  Diego  Flume  Ck>..  78  Cal.,  at  page  196,  20 
Pac.  419.  If  It  be  conceded  that  the  contract 
between  the  owner  and  Westcott  was  void, 
because  not  recorded,  it  would,  nevertheless, 
furnish  a  test  of  completion.  Barker  v.  Do- 
herty,  97  Cal.  10,  12,  81  Pac.  1117.  If,  how- 
ever. It  had  been  shown  that,  notwithstanding 
the  trivial  character  of  the  uncompleted  work 
described  by  Bayreuther,  work  actually  con- 
tinued thereon,  and  was  completed  on  the 
14th,  the  finding  would  have  been  sustained. 

Appdiants  also  contend  that  the  third  find- 
ing, to  the  effect  that  neither  the  contract  be- 
tween the  owner  and  contractor,  nor  a  mem- 
orandum of  It  containing  the  matters  required 
to  be  stated  therein,  was  ever  filed.  A  mem- 
orandum of  the  contract  was  filed,  and  the 
only  question  is  as  to  its  sufficiency.  The 
memorandum  having  been  put  In  evidence, 
the  finding  should  have  set  it  oat,  leaving  its 


snfllciency  to  be  found  as  a  conduslon  of  law. 
It  Is  contended  by  respondents  that  it  is  in* 
sufficient,  in  that  it  was  not  signed;  that  nei- 
ther plans  nor  spedflcatlons,  nor  their  equiva- 
lent, were  filed;  and  that  It  does  not  show  tbe 
geaeraJ  character  of  the  woric.  8o  much  of 
the  memorandnm  as  is  material  to  the  objec- 
tions made  is  am  follows:  "Know  all  men  by 
these  presents;  that  a  contract  has  been  enter- 
ed into  for  raising,  making  alterations,  addi- 
tions, and  repairs  to,  the  two-story  frame 
house  building,  to  be  nsed  for  tenements,  sit- 
uate, etc.  [deseriblng  the  lot],  lliat  the 
names  of  all  parties  to  said  contract  are  as 
follows:  Eugene  Sullivan  and  C.  W.  West- 
cott That  the  following  is  a  statement  of 
the  general  character  of  the  work  to  be  done 
under  said  contract  to  wit:  raising,  and  mak- 
ing alteratlMis,  addltkms,  and  reimirs  to,  a 
two-story  frame  building,  to  be  nsed  for  tvo 
tenements,  situated  as  above  stated,  and  pros- 
ecnted  under  the  direction  of  M.  JU  Welch, 
architect"  Then,  follows  a  perfect  statement 
of  the  total  amount  to  be  paid,  the  amount  of 
each  of  the  partial  payments,  and  whoi  they 
are  to  be  made,  and  attadied  thereto  was  a 
bond,  executed  by  two  soretieB,  that  Westcott 
would  perform  his  contract  That  part  of 
section  1183,  Code  Civ.  Proc.,  necessary  to  be 
considered  is  as  follows:  "AU  such  contracts 
Shan  be  in  writing  when  the  amonnt  agreed 
to  be  paid  therennder  exceeds  one  thousand 
dollars,  and  shall  be  subscribed  by  the  par- 
ties thereto,  and  the  said  contract  or  a  mem- 
orandum thereof,  setting  forth  the  names  of 
all  the  parties  to  the  contract,  a  deecriptioii 
of  the  property  to  be  affected  thereby,  togeth- 
er with  a  statement  of  tbe  general  character 
of  the  work  to  be  done,  the  total  anwnnt  to 
be  paid  therennder,  and  the  amonnts  of  all 
partial  pajrments,  togeth^  with  the  tines 
when  such  payments  shall  be  due  and  paya- 
ble, shall,  before  the  work  is  commenced,  be 
filed  in  the  office  of  the  county  recorder  of." 
etc.  It  was  not  necessary  that  the  memoran- 
dum should  have  been  signed  or  subscribed 
by  the  parties.  The  statute  requires  that  the 
contract  "shall  be  subscribed  by  the  partie* 
thereto,"  but  only  requires  that  the  memoran- 
dnm shall  "set  forth  the  names  of  all  the  par- 
ties to  the  contract."  The  names  of  the  par- 
ties are  stated,  and  It  Is  further  stated  that 
they  are  all  the  parties  to  the  contract  Tbls 
follows  the  statute,  and  is  saffldoit  In  that 
respect 

It  is  said,  however,  that  neither  plans  nor 
specifications  were  filed.  The  memorandnm 
does  not  disclose  that  there  were  any,  and 
therefore  this  case  is  distinguishable  tnm 
the  cases  where  the  memorandum  was  hdd 
insufficient  because  plans  and  specifications 
were  referred  to  as  part  of  the  statement  of 
the  general  character  of  the  work  to  be  done, 
and  yet  were  not  filed  with  the  memoran- 
dum in  which  the  reference  was  made.  ITiis 
was  the  case  In  Willamette  Steam  Mills  Lnm 
bering  &  Manufacturing  Co.  v.  Los  Angdea 
College  Ca,  94  Cat  235,  2M^  Pac.  629,  and 
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In  Botterworth  t.  LeTy,  104  C3al.  509,  38  Pac. 
897,  and  In  Wood  v.  Transit  Co.,  107  CaL 
003,  40  P&c.  806.  The  question,  therefore,  1b 
whether  the  memorandum  atatea  "the  gen- 
eral character  of  the  work  to  he  done."  If 
the  statute  had  omitted  the  words  last  above 
grtoted,  and  had  simply  said  that  the  con- 
tract, or  a  memorandum  of  It,  should  be 
filed,  it  would  have  been  understood  that  the 
word  '^emcHrandnm,"  ex  Tl  termini,  implied 
that  it  need  not  contain  a  fnll  and  particular 
statement  of  the  contract  Webster  defines 
It  thus:  "(Law.)  A  brief  note,  in  writing, 
of  some  transaction,  or  an  outline  of  some  in- 
tended Instrument;  an  instrument  drawn  up 
in  brief  and  compendious  form."  Before  the 
amendment  of  1887  the  statute  Imperatively 
required  that  the  "contract  be  filed";  and, 
as  the  plans  and  spedflcations— whenever  re- 
ferred to,  at  least— were  part  of  the  contract, 
it  was  properly  held  that  the  plans  and  spec- 
ifications muist  also  be  filed.  It  is  apparent 
that  the  design  of  the  amendment  was  to  re- 
quire less  than  was  required  before;  how 
much  less  must  be  determined  from  the  lan- 
guage used,  construed  In  the  light  of  the  pur- 
pose to  be  effected  by  the  filing  of  anything 
giving  Information  of  the  contract  between 
the  owner  and  the  original  contractor.  The 
words  "general  character"  do  not  mean  a 
special,  particular,  minute,  or  detailed  de- 
scription of  the  work  to  be  done.  The  adjec- 
tive "general,"  as  defined  in  Webster's  Dic- 
tionary, means:  "(1)  Relating  to  a  genus  or 
kind;  pertaining  to  a  whole  class  or  order; 
belonging  to  a:  whole  rather  than  to  a  part 
•  •  •  0)  Not  restrained  or  limited  to  a 
precise  or  detailed  Import;  not  specific;  lax 
in  signification."  And,  of  the  noun  "charac- 
ter," he  gives,  as  applicable  here:  "(9)  Ac- 
count; description."  The  definition  given  of 
the  word  "general"  in  Black's  Law  Diction- 
ary, 80  far  as  pertinent  Is:  "Universal,  not 
particularized;  as  opposed  to  special."  The 
same  author  defines  the  word  "character," 
only  as  applied  to  individuals,  but  It  is  nev- 
ertheless pertinent  here:  "The  aggregate  of 
the  moral  qualities  which  belong  to  and  dis- 
tinguish an  individual  person;  the  general 
result  of  one's  distinguishing  attributes." 

Other  cases  are  cited,  by  respondent,  where 
the  memorandum  was  beld  insufllclent  because 
it  did  not  state  for  what  purpose  the  building 
was  intended,  or  did  not  state  the  kind  of 
building,  as  "frame,"  or  "brick,"  or  "stone." 
Here  the  size  of  the  lot,  25x75  feet,  is  given, 
and  It  Is  stated  that  a  frame  building  already 
thereon  Is  to  be  raised,  repaired,  and  additions 
made  thereto,  and  converted  Into  fiats  for  the 
purpose  of  being  used  as  tenements.  This  is 
-quite  sufficient  as  a  statement  of  "the  gen- 
eral character  of  the  work  to  be  done."  It  is 
not  claimed  that  the  memorandum  was 
fraudulently  made,  or  that  plaintiffs,  as  sub- 
contractors, were  misled  or  deceived  or  in- 
jured because  of  any  Imperfection  in  it.  It 
must  therefore  be  assumed  that  the  owner 
Intended,  In  good  faith,  to  comply  with  the 


statute,  and  believed  that  the  bad  done  so^ 
The  statute,  imposing  as  It  does  a  liability 
upon  the  owner  beyond  the  price  he  con- 
tracted to  paj,  in  favor  of  a  subcontractor 
with  whom  he  has  no  contract  relations,  is 
penal  as  well  as  remedial,  and  therefore, 
while  it  must  have  such  construction  as  will 
reasonably  effectuate  its  remedial  purposes, 
must  be  strictly  confined  to  such  purpose. 
No  merely  technical  construction  can  be  In- 
dulged, for  the  purpose  of  visiting  a  penalty 
upon  the  owner,  unless  there  has  been  a  sub- 
stantial failure  to  comply  with  the  law,  such 
as,  if  continued,  would  defeat  the  remedial 
purposes  of  the  statute;  but  If  there  be  a 
reasonable  doubt  as  to  the  construction  of 
the  statute,  or  as  to  whether  the  defendants 
complied  with  it  they  should  have  the  bene- 
fit of  It.  Snth.  St  Const  p.  444;  Chase  v. 
Railway,  26  N.  Y.  523.  525;  Shanklln  v.  Gray, 
43  Pac.  399.  The  memorandum  In  this  case 
was  a  substantial  and  sufficient  compliance. 
with  the  statute. 

As  the  case  must  be  remanded,  one  or  two 
other  questl(ms  should  be  noticed.  Appellant 
claims  that  there  was  no  evidence  of  the  rea- 
sonable value  of  the  work  done  by  the  plain- 
tiffs. As  the  memorandum  of  the  contract 
between  Westcott  and  the  owner  is  sufficient 
the  contracts  between  the  contractor  and  the 
subcontractors  are  conclusive,  'both  as  tci 
their  principal  contracts,  and  as  to  contracts 
for  extra  work,  so  far  as  they  fixed  the  value. 
Where  the  value  was  not  fixed  by  contract' 
other  proof  of  value  must  be  made.  To  pre- 
vent misapprehension,  it  may  be  added  that 
If  the  memorandum  filed  was  not  compliance 
with  the  statute,  the  contract  price  agreed 
by  the  contractor  to  be  paid  to  the  subcon- 
tractors is  evld^ice  of  value;  but  such  evi- 
dence may  be  rebutted.  See  Booth  v.  Pendo- 
la,  88  Cal.  36,  28  Pac.  200.  and  25  Pac.  1101. 

Plaintiffs  were  competent  witnesses,  not- 
withstanding the  death  of  Sullivan.  Booth 
V.  Pendola,  supra.  No  other  questions  dis- 
cussed by  counsel  need  be  noticed.  The  judg- 
ment and  order  appealed  from  should  be  re^ 
versed,  and  the  cause  remanded  for  a  new 
triaL 

We  concur:    VANCLIEP,  C;   BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  judgment  and  w> 
der  appealed  from  are  reversed,  and  a  new 
trial  granted. 


ROGERS  y.  SCHULENBURG  et  aL 

(L.  A.  7.) 

(Supreme  Court  of  California.     Feb.  20,  1890.) 

Joint  Dbmurrbb — No:<NBeoTiABi.s  Ixsibdments 

— GOAKANTOR. 

1.  A  JoiDt  demjrrer  by  defendants  is  proper- 
ly overruled  if  the  complaint  is  good  against  any 
of  them. 

2.  A  third  persoL  writing  his  name  on  tlM 
back  of  a  nonnegotiabie  jote,  either  before  or  a(^ 
er  deiiverj.  beccmi'8  a  Toarantor. 
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3.  Statements  by  defendant  In  the  absence 
of  plaintiff  are  inadmiwibie  in  his  own  behalf. 

CommlBSloners'  declBlon.  Department  2. 
Appeal  from  superior  court,  San  Diego  comi- 
ty;   George  Puterbaugh,  Judge. 

Action  by  W.  R.  Rogers  against  A.  R. 
Schulenburg  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
AjSrmed. 

E.  W.  Brltt  and  Works  &  Works,  for  appel- 
lants.    Ja&  E.  Wadbam,  for  respondent 

BELCHER,  O.  This  is  an  action  upon  a 
itonnegotiable  promissory  note  for  $340  made 
by  the  defendants  Schulenburg  and  Chad- 
wick  to  one  Thompson,  and  by  him  assigned 
to  the  plaintiff  before  maturity.  The  com- 
plaint avers  the  making,  dellveiy,  and  as- 
signment of  the  note,  in  the  usual  form,  but 
the  only  averment  connecting  the  defendant 
Daley  therewith  is  "that  thereafter,  and  be- 
fore the  maturity  of  said  note,  the  said  de- 
fendant T.  J.  Daley  duly  indorsed  said  prom- 
issory note  by  writing  on  the  back  thereof 
as  follows,  to  wit:  'Protest  waived.  T.  J. 
Daley.' "  Defendant  Chadwlck  suffered  his 
default  to  be  entered.  Defendants  Schulen- 
burg and  Daley  filed  a  joint  demurrer  to  the 
complaint,  which  was  overruled.  They  then 
answered,  setting  up,  in  substance,  that, 
prior  to  the  assignment  of  the  note  to  the 
plaintiff,  Thompson,  the  payee,  had  offered 
to  accept  from  them,  In  full  satUifactlon  and 
payment  thereof,  the  sum  of  $125;  that  after 
such  offer,  and  with  notice  thereof,  plain- 
tiff and  defendants  entered  into  an  agree- 
ment whereby  he  was  to  advance  and  pay 
to  Thompson,  for  the  said  note,  the  sum  of 
$125,  and  take  an  assignment  thereof  to  him- 
self, and  they  were  to  repay  him  therefor 
the  sum  so  advanced,  with  interest  thereon 
at  the  rate  of  10  per  cent  per  annum  from 
the  time  of  his  payment  to  Thompson,  and 
the  further  sum  of  $15  as  a  bonus  to  him 
for  taking  up  the  note  in  the  manner  agreed 
upon;  that  accordingly  the  plaintiff  paid  to 
Thompson  the  sum  of  $125,  and  no  more, 
for  the  note,  and  received  the  transfer  there- 
of; and  that  the  assignment  of  the  note  to 
plaintiff  was  accomplished  and  made  In  vir- 
tue of  and  pursuant  to  the  said  agreement 
and  not  otherwise.  To  this  answer  a  de- 
murrer was  lnterx>o8ed  by  the  plaintiff,  and 
«verruled.  The  case  was  then  tried,  and 
upon  all  the  Issues  raised  the  court  found 
against  the  defendants,  and  rendered  judg- 
ment against  them  as  prayed  for  in  the  com- 
plaint. From  this  judgment  and  an  order 
denying  their  motion  for  a  new  trial  the  de- 
fendants Schulenburg  and  Daley  have  ap- 
pealed. 

1.  Appellants  contend  that  as  against  Da- 
ley the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and 
hence  that  the  court  erred  In  overruling 
tiielr  demurrer.  This  contention  is  rested 
upon  the  fact  that  It  does  not  appear  when 


Daley  Indorsed  the  note,— whether  before  or 
after  delivery,— and  that  no  consideration 
for  the  Indorsement  Is  expressed  in  writing. 
There  are  two  sufficient  answers  to  the  con- 
tention: (1)  It  is  not  claimed  that  the  com- 
plaint was  not  sufficient  as  against  the  mak- 
ers of  the  note.  Conceding,  therefore,  that 
It  was  not  sufficient  as  against  Daley,  stUl, 
as  only  a  joint  demurrer  was  ffled,  it  was 
properly  overruled.  "A  joint  demurrer  by 
all  of  the  defendants  to  an  action  Is  proper- 
ly overruled  if  the  complaint  is  good  at 
against  either  of  them."  Asevado  v.  Otr, 
100  Cal.  293.  34  Pac.  777;  Work,  Prat  f 
631;  Pom.  Rem.  {  577.  (2)  When  Daley 
wrote  his  name  on  the  back  of  the  note, 
whether  it  was  before  or  after  Its  delivery, 
he  became  a  guarantor  for  its  payment 
Bank  v.  Babcock,  94  CaL  96,  29  Pac.  415. 
And  it  was  not  necessary  that  the  considen- 
tlon  be  expressed  in  writing.  Civ.  Code,  { 
2793.  "A  written  instrument  is  presump- 
tive evidence  of  a  consideration,"  and  "the 
burden  of  showing  a  want  of  consideration 
sufficient  to  support  an  instrument  lies  with 
the  party  seeking  to  Invalidate  or  avoid  it" 
Id.  U  1614.  1615.  Crooks  v.  Tully,  50  CaL 
254,  cited  by  appellants,  is  not  In  point 
Tbiat  case  arose  before  the  adoption  of  the 
Codes,  when  the  statute  required  that  a  con- 
tract to  answer  for  the  debt  default  or  mis- 
carriage of  another  should  express  the  con- 
sideration. That  requirement  is  not  now 
found  In  the  Codes.  Civ.  Code,  t  1624,  and 
Code  Civ.  Proc.  {  1973. 

2.  It  is  further  contended  that  the  findings 
were  not  justified  by  the  evidence.  The 
evidence  is  brief,  and  may  be  epitomized  as 
follows:  Schulenburg  testified  that  he  made 
the  contract  with  the  plaintiff  as  alleged  in 
the  answer,  and  he  detailed  the  conversa- 
tions that  took  place  between  them.  Daley 
testified  to  certain  conversations  which  be 
had  with  the  plaintiff,  and  then,  on  crosa- 
examination,  was  asked.  "Was  there  ever 
any  contract  made  between  you  and  Rogers 
relative  to  your  paying  him  $125  and  the 
$15  bonus  on  his  taking  up  the  note?"  .^d 
he  answered,  "No,  sir."  Rogers  testified 
that  he  had  some  conversation  with  Schulen- 
burg about  the  note;  that  he  went  to  him, 
and  inquired  whether  there  were  any  set- 
offs against  it  and  was  told  that  there  were 
none,  and  that  it  would  soon  be  adjusted. 
He  was  then  asked,  "Was  there  any  agree- 
ment between  you  and  Schulenburg  that  yon 
would  take  less  than  the  face  of  the  note  la 
payment  thereof  at  the  time  the  note  was 
purchased?"  and  he  answered.  "Na"  The 
above  Is,  In  substance,  all  the  evidence,  and 
we  think  it  shows  a  substantial  conflict  as 
to  whether  the  agreement  relied  upon  was 
made  between  the  parties  or  not  The  find- 
ings and  Judgment  cannot  therefore,  be  dis- 
turbed on  this  ground. 

3.  While  giving  his  testimony,  Daley  stat- 
ed that  Schulenburg  bad  informed  him  of 
the  terms  of  the  arrangement  he  made  wltl 
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the  plalntlS  about  the  purchase  of  the  note. 
Schulenburg  v&a  afterwards  recalled,  and 
was  asked  by  his  counsel,  "What  did  you 
tell  Mr.  Daley  as  to  the  arrangement  yon 
had  made  with  Mr.  Rogers  relatlye  to  Rog- 
ers* taking  up  the  note?'  The  question  was 
objected  to  by  counsel  for  plalntifF  upon  the 
sroond  that  It  was  immaterlair  Irrelevant, 
and  Incompetent,  and  the  communication 
was  not  shown  to  have  been  made  in  the 
presence  of,  or  communicated  to,  the  plain- 
tur.  The  objection  was  sustained,  and  the 
ruling  Is  assigned  as  error.  We  think  the 
ruling  was  clearly  right  The  statements 
of  a  party,  made  without  the  hearing  or 
knowledge  of  his  adversary,  are  never  com- 
petent evidence  in  his  own  behalf  to  prove 
the  facts  stated.  The  Judgment  and  order 
should  be  affirmed. 

We  concur:   HATNBS,  C;   SEARLS,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  or- 
der are  affirmed. 


PEOPLE  V.  BENDIT.     (Or.  46.) 

(Supreme  Oomt  of  Galifomia.     Feb.  20,  1896.) 

FoBORBT — What  Constitutbs  Bionatubk  as 

Agent. 

When  one  withont  authority  executes  a  re- 
eript  for  money,  purporting  on  its  face  to  be  ex- 
ecuted by  him  as  agent  for  the  person  whose  name 
he  signs,  he  is  not  guilty  of  forgery  at  common 
law,  or  under  Pen.  Code,  i  470,  wnidi  enumerates 
tiie  kinds  of  writing  wiuoi  may  be  the  subject  of 
forgery. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco. 

Simon  Bendlt  was  convicted  of  forgery, 
and  appeals.    Reversed. 

Walter  &  Hlnkle,  for  appellant  Atty. 
Gen.  Fitzgerald,  for  the  People. 

McFARLAND,  J.  The  defendant  was  con- 
Ticted  of  forgery,  and  appeals  from  the  Judg- 
ment and  an  order  denying  a  new  trtaL  The 
Information  charges  that  appellant  on  July 
80,  1894,  did  unlawfully,  feloniously,  falsely, 
etc.,  and  with  Intent  to  defraud,  "make  and 
forge  a  certain  Instrument  in  writing,  in 
words  and  figures  following,  to  wit: 

"San  Francisco,  July  30.  1894.  G.  W.  Hume 
&  Co.— WilHamCluff  Company,  wholesale  gro- 
cers and  provision  dealers.  18  to  22  Front  St, 
comer  Pine.    Telephone  1819. 

To  balance  

July  23.    To  bUl  rendered $15  50 

Discount  30 

$15  20 
"Wm.  CInff  &  Co.,  A.  B." 
It  further  charges,  in  brief,  that  on  said 
July  30th  he  willfully,  fraudulently,  etc., 
passed  the  said  instrument,  "as  true  and 
genuine,"  to  one  J.  Demlng,  with  intent  to 
defraud  O.  W.  Home  and  J.  Demlng,  doing 
business  under  the  firm  name  of  G.  W.  Hume 
ft  Co.  The  instrument  is  admitted  by  appel- 
lant to  be  a  receipt  for  money,  although  there 


is  nothing  on  its  face  which  admowledges 
such  receipt 

We  do  not  deem  It  necessary  to  consider 
the  points  made  by  appellant  that  the  infor- 
mation is  insufficient  and  that  material  er- 
rors were  committed  by  the  court  in  rulings 
upon  the  admissibility  of  evidence,  for  in  our 
opinion  there  was  no  evidence  sufficient  to 
establish  the  crime  of  forgery.  There  was  a 
conflict  of  evidence  as  to  whether  appellant 
was  the  person  who  did  the  acts  testified  to 
by  the  witnesses  for  the  prosecution;  but, 
assuming  that  appellant  was  identified  as 
the  person  who  did  those  acts,  the  acts  them- 
selves do  not  constitute  the  crime  charged. 
The  facts  testified  to  were,  in  brief,  these: 
The  writing  alleged  to  have  been  forged  was 
sent  by  WilUam  Cluff  &  Co.  to  Hume  &  Co. 
the  day  before  July  30,  1894,  so  that  the  lat- 
ter might  examine  it  and  be  ready  to  pay 
when  the  collector  of  the  former  should  call 
for  payment  It  was  then  simply  an  unre- 
ceipted account,  with  no  name  signed  to  it 
On  July  90th,  according  to  the  people's  tes- 
timony, appellant  went  to  the  business  place 
of  Hume  &  Co.,  and  asked  J.  Deming,  one 
of  the  partners,  for  the  payment  of  this  ac- 
count. Deming  asked  him  the  amount,  and, 
as  he  did  not  give  the  correct  amount  Dem- 
lng refused  to  pay.  Appellant  said  there 
must  be  some  mistake,  and  that  he  would 
see  about  it, and  went  out  Deming  testified, 
"I  naturally  thought  he  was  a  collector  for 
them."  Deming  afterwards  went  out  him- 
self, leaving  Fannie  A.  Berry  as  acting  cash- 
ier. Afterwards  appellant  returned,  and 
Miss  Berry  paid  him  the  amount  of  the  ac- 
count, and  appellant  receipted  it,  by  writing; 
in  the  presence  of  Miss  Berry,  "Wm.  Cluff 
&  Co.,  A.  B."  She  testified:  "I  saw  him 
sign,  'William  Cluff  &  Company,  per  A.  B.' 
I  understood  him  to  be  the  collector  in  the 
employ  of  the  William  Cluff  Company,  who 
came  there  to  collect,  and  was  authorized  to 
coUect  the  bUl."  It  is  quite  clear  that  the 
facts  above  stated  do  not  constitute  forgery. 
When  the  crime  is  charged  to  be  the  false 
making  of  a  writing,  there  must  be  the  mak- 
ing of  a  writing  which  falsely  purports  to  be 
the  writing  of  another.  The  falsity  must  be 
in  the  writing  itself,— in  the  manuscript  A 
false  statement -of  fact  In  the  body  of  the  In- 
strument or  a  false  assertion  of  authority  to 
write  another's  name,  or  to  sign  his  name  as 
agent  by  which  a  person  Is  deceived  and  de- 
frauded, is  not  forgery.  There  must  be  a  de- 
sign to  pass  as  the  genuine  writing  of  anoth- 
er person  that  which  is  not  the  writing  of 
such  other  person.  The  instrument  must 
fraudulentiy  purport  to  be  what  it  is  not 
And  there  was  nothing  of  the  kind  In  the 
case  at  bar.  There  was  no  pretense  tliat 
"Wm.  Cluff  &  Co."  was  the  genuine  signa- 
ture of  that  firm.  It  was  written  by  appel- 
lant himself,  in  the  presence  of  the  party 
who  paid  the  money.  He  added  the  Initials 
"A.  B."  to  it  and  he  was  understood  to  be 
acting  as  the  agent  of  the  firm,  and  to  have 
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written  tbe  name  "Cluff  &  Co."  by  himself  as 
snch  agent  By  these  acts  he  may  have  com- 
mltted  some  other  crime,  but  he  did  not  com- 
mit forgery.  We  have  been  referred  to  no 
authorities  to  tbe  point  that  the  signing  of 
another's  name  as  his  agent  Is  forgery,  while 
there  Is  a  multitude  of  authorities  to  the  con- 
trary In  text-books  and  adjudicated  cases. 
"If  a  man  accept  or  indorse  a  bill  of  ex- 
change in  the  name  of  another,  without  bis 
authority,  it  is  a  forgery.  But  if  he  sign  it 
with  his  own  name,  per  procaratlon  of  the 
party  whom  he  intends  to  represent,  it  is  no 
forgery;  it  is  no  false  making  of  the  instm- 
ment,  but  merely  a  false  assumption  of  au- 
thority." 2  Archb.  Cr.  Prac.  p.  819.  Tbe 
doctrine  is  fully  discussed,  and  the  views 
hereinbefore  stated  declared,  in  Reg.  ▼. 
White,  2  Car.  &  K.  404.  In  that  case  the  de- 
fendant brought  a  bill  to  a  banker  as  from 
Tomllnson.  The  bill  was  not  indorsed,  but 
the  defendant  said  he  would  indorse  it  The 
banker  wrote,  "per  procuration  Tomllnson," 
beneath  which  the  defendant  signed  his  own 
name.  It  was  held  that  this  false  assnmp- 
ti<»i  of  authority  was  not  forgery,  aa  there 
was  no  false  making.  It  has  frequently  been 
held  that  "the  false  instmment  should  carry 
on  the  face  of  it  the  semblance  of  that  for 
which  it  is  counterfeited,"  although  It  is  not 
necessary  that  tlte  semblance  should  be  ex- 
act 2  Archb.  Cr.  Prac.  866.  This  role  iUns- 
trates  the  natnre  of  forgery.  How,  In  the 
case  at  bar,  could  there  be  any  question  about 
"semblance"? 

The  American  authorities  are  as  pronounced 
on  the  subject  as  the  English.  In  Re  Heil- 
bonn,  1  Parker.  Cr.  R.  434,  the  court,  after 
having  referred  to  other  cases,  say:  "It 
might  not  be  necessary  to  refer  to  these  au- 
thorities, for  it  is  the  essence  of  forgeir  that 
<xie  signs  the  name  of  another  to  pass  it  off 
as  the  signature  or  counterfeit  of  that  other. 
This  cannot  be  when  the  party  op&Hy,  and 
on  the  face  of  the  paper,  declares  that  he 
signs  for  that  other.  There  he  does  not  coun- 
terfeit the  name  of  the  other,  nor  attempt  to 
pass  tbe  signature  as  the  signature  of  that 
other.  The  offense  belongs  to  an  entirely  dif- 
ferent class  of  crimes."  In  Mann  v.  People, 
16  Hun,  155,  the  court.  In  an  elaborate  opin- 
ion, in  which  the  authorities,  and  the  argu- 
ments for  an  opposite  view  are  fully  reviewed 
and  discussed,  holds  that,  "where  one  exe- 
cutes and  Issues  an  Instrument  purporting  on 
its  face  to  be  executed  by  him  as  the  agent 
of  a  principal  therein  named,  he  is  not  guilty 
of  forgery,  either  at  common  law,  or  under 
tbe  statutes  of  this  state,  even  though  be  baa 
in  fact  no  authority  for  such  principal  to  exe- 
cute the  same."  (We  quote  from  the  sylla- 
bus, which  Is  a  correct  ccmdensation  of  the 
opinion.)  In  Com.  v.  Baldwin,  11  Gray,  190, 
the  supreme  Judicial  court  of  Massachusetts 
say:  "It  Is  not,  says  Sergeant  Hawkins,  the 
bare  writing  of  an  Instrument  in  another's 
name  without  tbe  privity,  but  the  glvlnR  it  a 
false  appearance  of  having  been  executed  by 


bfan,  which  makea  a  nian  gidtty  of  forgery 
If  tb»  defendant  had  written  upcm  the  note, 
*WiIliam  Schouler,  by  his  agent  Heisy  W. 
Baldwin,'  the  act  plainly,  would  not  have 
been  forsrery.  The  party  taking  the  note 
knows  it  Is  not  the  posonal  act  of  Schouler. 
He  does  not  rely  upon  the  signatOM.  He  Is 
not  deceives  by  the  semblance  of  his  slgim- 
ture.  He  relies  solely  upcm  the  avored  agen- 
cy and  authority  of  the  defendant  to  bind 
Schouler.  So,  in  the  case  before  na,  the  note 
was  executed  In  the  presence  of  the  promisee, 
He  knew  it  waa  not  Schouler's  signature." 
In  Com.  V.  Foster,  114  Mass.  811,  the  ooart 
■ay:  "The  falsity  of  the  instrument  con- 
sists in  its  purporting  to  be  the-  note  of  some 
party  other  than  the  (me  actually  making  the 
signature.  The  falsity  of  the  act  consists  in 
the  Intent  that  It  shall  pass  aa  the  note  of 
some  other  party."  In  State  v.  Toung.  46  N. 
H.  286,  the  supreme  court  of  that  state  say: 
"To  forge  or  counterfeit  is  to  fUsdy  make; 
and  an  alteration  of  a  writing  must  be  falsdy 
made,  to  make  it  forgery  at  common  law,  or 
by  our  statute.  Tbe  term  faia^,'  aa  ap- 
plied to  making  or  altering  a  writing  in  order 
to  make  it  f<xgery,  baa  reference,  not  to  the 
contents  or  tenor  of  the  writing,  or  to  tbe 
fact  stated  In  the  writing,  because  a  writing 
containing  a  true  statement  may  be  forged 
or  counterfeited  as  well  as  any  other,  but  It 
implies  that  the  paper  or  writing  Is  false,  not 
genuine,  flctltlons,  not  a  true  writing,  with- 
out regard  to  the  truth  or  falsehood  of  the 
statement  it  contains,— a  writing  which  it 
the  counterfeit  of  something  which  is  or  bai 
been  a  genuine  writing,  or  one  which  pur- 
ports to  be  a  genuine  writing  or  instmment 
when  it  Is  not"  In  State  v.  Willson,  28  Mtam. 
62,  9  N.  W.  28,  the  court,  referring  approv- 
ingly to  Mann  v.  People,  supra,  aay:  "Tbe 
court  decided  that  this  did  not  constitnt^ 
forgery,  and  held,  in  substance,  that  when 
one  executes  and  Issues  an  instrument  pn^ 
porting  on  Its  face  to  be  executed  by  blm  ta 
agent  of  a  principal  therein  named,  he  is  not 
guilty  of  forgery,  although  he  haa  in  fact  no 
authority  from  such  principal  to  execute  or 
Issue  the  same.  In  fact  we  found  no  au- 
thority to  the  contrary,  and  the  text  writers 
uniformly  lay  down  or  approve  of  the  same 
rule."  There  are  numerous  other  authorities 
to  the  same  point,  but  further  citation  Is  un- 
necessary. Of  course,  the  averment  In  tbe 
Information  that  the  appellant  uttered  and 
Xiassed  the  said  instrument  "as  true  and  geno- 
ine"  is  also,  under  the  above  views,  unsup- 
ported by  the  evidence. 

It  la  contended  that  the  definition  of  "fois- 
ery"  in  section  470  of  the  Penal  Code  makes 
the  crime  different  from  forgery  at  common 
law,  but,  with  respect  to  the  question  here 
under  discussion,  th»e  is  no  such  difference. 
At  common  law  there  were  frequent  emba> 
rassing  questions  as  to  what  kinds  of  writ- 
ings were  the  subjects  of  forgery,  while  aar 
Code,  to  avoid  those  questions,  ennmoates  ( 
very  large  number  ot  writings  as  subjects  of 
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forgery.  Bnt,  as  to  what  constitutes  forger 
of  Instruments  which  are  subjects  of  forgery, 
the  definitions  at  common  law  and  by  our 
Code  are  the  same.  "Forgery,  at  common 
law.  Is  the  false  making  or  materially  alter- 
ing, with  Intent  to  defraud,  of  any  writing 
which,  if  genuine,  might  apparently  be  of  le- 
gal ^cacy,  or  the  foundation  of  a  legal  lia- 
bility." 2  BIsh.  Cr.  Law  (8tb  Ed.)  S  523.  In 
the  notes  to  the  section  of  Bishop  Just  quoted, 
many  other  definitions  are  given,  and  It  will 
be  noticed  that  the  leadmg  descriptive  w(Kds 
are  "false  malcing,"  or  altering.  In  our  Code 
the  words  are,  "evay  person  who  with  Intent 
to  defraud  another,  falsely  makes,  alters," 
etc,  any  of  the  written  Instruments  enumei^ 
ated.  The  definition  is  therefore  essentially 
the  same  in  both  instances,  and  It  is  the  same 
In  the  statutes  of  all  the  other  states  to  which 
our  attention  has  been  called.  But  the  mean- 
ing of  the  words  "false  making,"  when  ap- 
plied to  forgery,  is  that  hereinbefore  stated. 
The  broad  and  well-established  ^^tlnction 
above  set  forth  cannot  be  ignored  by  courts 
or  jurors,  even  when.  In  their  opinion,  a  more 
severe  punishment  should  be  Imposed  on  a 
defendant  than  the  one  which  the  law  pre- 
scribes for  the  offense  of  which  he  is  guilty. 
As  was  said  In  Mann  v.  People,  siQ)ra,  "what- 
ever his  misdeeds,  he  must  not  suffer  for  a 
crime  which  he  has  not  committed."  For- 
gery is  a  grave  and  exceedingly  dangerous 
crime.  A  very  large  part  of  the  business  of 
civilized  countries  is  done  by  means  of  nego- 
tiable Instruments.  These  are  rarely  present- 
ed by  the  makers,  but  are  paid  to  others  on 
the  faith  that  the  signatures  and  the  bodies 
of  the  Instruments  are  genuine.  The  busi- 
ness of  a  bank  would  come  to  a  standstill, 
if  the  paying  teller  would  not  pay  any  check 
until  he  could  communicate  with  the  drawer. 
Hence,  if  there  were  many  successful  forg- 
eries, there  would  be  the  utmost  confusion  in 
business  circles.  Consequently  forgery,  ,no 
matter  how  small  the  amount  involved,  is 
made  a  felony.  But  obtaining  money  or  oth- 
er property  by  false  pretenses,  where  the 
party  defrauded  gives  credit,  not  to  the  genu- 
ineness of  a  writing,  but  to  the  person  who 
deceives  him,  is  made  a  misdemeanor,  or 
fdony,  according  to  the  amount  of  money  ob- 
tained by  the  false  representation.  For  the 
foregoing  reasons  the  Judgment  must  be  re- 
versed, and,  of  course,  another  trial  upon  the 
theory  on  which  the  first  trial  was  conducted 
would  be  useless.  The  Judgment  and  order 
appealed  from  are  reversed. 

We  concnr:    TEMPLE,  J.;   HENSHAW,  J. 


HAMILL  et  al.  v.  BANK  OF  CLEAR 

CREEK  COUNTY. 

(Ooott  of  Appeals  of  Colorado.     Feb.  10,  1896.) 

▲^WAI>— PlUOnOB— DlSMIBBAI. — TlHB    OF    TAKHTe 

Appeal. 
1.  Where  appellant  baa  acquired  no  ri^ts 
under  hia  appeal  on  account  of  its  having  been 


irregularly  taken,  appellee  may,  before  the  raoord 

la  returnable  into  the  sapreme  court,  file  a  tran- 
script thereof,  and  move  for  a  dismissal  of  the 
appeal 

2.  Where,  on  entry  of  Judgment,  a  stay  of 
execution  is  ordered  pending  me  determination 
of  a  motion  for  a  new  trial,  an  appeal  from  the 
judgment  must  be  taken  within  the  required  five 
days  after  entry,  ttiough  the  motion  for  new  trial 
is  undecided. 

Api>eal  from  Arapahoe  county  court 
Forcible  entry  and  detainer  by  the  Bank  of 
Clear  Greek  County  against  William  A  Ham- 
ill  and  others.  There  was  a  Judgment  for 
plaintiff,  and  defendants  appeal.  Heard  oa 
motion  by  appellee  to  dismiss.    Dismissed. 

J.  B.  Belford  and  T.  3.  OaUoway,  for  ap- 
pellants.   Thos.  Mitchell,  for  appellee. 

PER  CURIAM.  This  matter  comes  befor« 
the  court  on  motion  to  dismiss  the  appeal,— 
very  much  out  of  the  usual  course,  and  ac- 
cording to  a  practice  which  bas  stidom  been 
resorted  to  in  the  state.  The  procedure  com- 
mends Itself  to  our  Judgmoit  That  the  prac- 
tice may  be  thoroughly  settied,  we  are  in- 
clined to  express  our  views  respecting  it. 

This  was  a  proceeding  in  forcible  entry  and 
detainer,  wherein  the  county  court  rendered 
a  Judgment  and  decree  on  the  18th  day  of 
November,  1885.  The  defendants  filed  a  mo- 
tion for  a  new  trial,  and  on  the  date  of  the 
entry  of  the  Judgment  the  court  ordered  the 
execution  to  be  stayed  pending  the  determina- 
tion of  the  motion.  On  the  17th  of  Decem- 
ber, fi^owing,  this  motion  was  overruled,  an 
appeal  prayed  to  this  court,  and  the  bond 
fixed,  wiiich  was  given.  Had  the  Judgment 
been  entered  on  the  ITth  of  December,  and 
the  appeal  then  regularly  taken,  the  case 
would  not  be  returnable  until  the  April  term. 
The  appellants  proceed  on  the  hypothesis  that 
their  record  is  due  in  April,  and  have  taken  no 
furth«-  steps  with  reference  to  bringing  the 
case  into  this  court  The  appellee,  conceiv- 
ing the  appeal  not  to  have  been  regulariy 
taken  under  the  statute,  nor  any  rights  ac- 
quired by  what  the  appellants  did,  tendered 
a  transcript  of  the  Judgment  with  all  the  or- 
ders and  proceedings  in  the  case,  and  there- 
upon filed  a  motion,  based  on  that  record,  to 
dismiss  the  appeal.  The  appellants  resist  be- 
cause the  motion  was  made  before  the  return 
day,  and  also  because  of  the  alleged  effect  of 
the  order  respecting  the  stay  of  the  execution. 
We  do  not  think  either  position  tenable. 
There  seems  to  be  no  speedy  or  adequate  rem- 
edy for  the  appellee,  in  cases  of  this  descrip- 
tion, unless  he  is  permitted  to  file  a  record 
in  the  appellate  tribunal,  and  therein  attack 
the  regularity  of  the  proceedings,  and  dis- 
miss the  appeal,  if  it  has  been  improperly  or 
insufficiently  taken  or  perfected.  No  other 
court  has  jurisdiction.  The  lower  courts  al- 
ways refuse  to  interfere  by  ordering  process 
to  issue,  and  any  other  procedure  will,  as  in 
this  case,  frequentiy  result  in  tying  a  case  up, 
without  right,  for  several  months.  This  may  be 
to  the  very  great  prejudice  and  Injury  of  the 
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party  who  has  succeeded  In  recovering  a  judg- 
ment The  practice  saggested  has  been  very 
generally  followed  of  late  years  In  the  sn- 
preme  court  of  the  United  States,  and,  as  we 
are  advised,  though  there  has  been  no  opin- 
ion promulgated  respecting  it,  has  been  sanc- 
tioned by  the  supreme  court  of  this  state. 
Ex  parte  Russell,  13  Wall.  664;  Thomas  v. 
Wooldridge,  23  WaU.  283;  Clark  v.  Hancock, 
W  U.  S.  483.  The  contention  respecting  the 
effect  of  the  order  which  stayed  the  execu- 
tion Is  without  force.  The  record  shows  the 
Judgment  was  actually  entered  on  the  18th 
day  of  November.  Hie  order  In  no  wise  af- 
fected It,  set  it  aside,  or  vacated  it,  but  left 
it  to  stand,  with  a  limitation  respecting  the 
enforcement  of  the  Judgment  by  means  of  an 
execution.  It  would  have  been  quite  as  easy 
to  have  stayed  the  entry  of  Judgment  pend- 
ing the  motion  for  a  new  trial,  whereby  the 
appellants'  rights  would  have  been  preserved, 
and  the  appeal  would  then  have  dated  from 
the  final  entry.  The  necessity  to  pray  an 
appeal  within  the  five  days  prescribed  by  the 
statute  has  been  often  recognized  by  the  ap- 
pellate courts,  and,  if  a  party  fttils  to  pro- 
ceed according  to  this  statutory  requirement, 
be  cannot  preserve  to  liimself  the  right  to 
have  a  review  of  his  cause  on  appeal.  The 
motion  for  leave  to  file  the  transcript  will 
therefore  be  granted,  and  the  appeal  will  be 
dismissed. 


WINSHIP  V.  MAY.i 
(Court  of  Appeals  of  Colorado.     Jan.  13,  1896.) 

iHTBaVBNTION  —  APPEAI,    IN  —  AOTIOH    OX    LoST 
NOTB— Indsxxitt— KviOBiTOa. 

1.  Where,  in  an  actijn  In  a  justice's  court, 
aided  by  attacimient,  a  third  person  claims  the  at- 
tached property,  on  appeal  to  the  county  court  by 
defendant  alone  the  intervener  cannot  qnestion 
the  correctness  of  the  decision  of  the  justice 
against  his  claim. 

2.  Where,  pending  an  appeal  from  the  Judg- 
ment of  a  jnstice's  court  in  an  action  on  a  note 
past  due  by  an  indorsee,  the  note  ia  lost  while  in 
the  hands  of  the  justice,  so  that  it  cannot  be 
produced  un  trial  m  the  county  court  plaintiff 
need  not,  to  entitle  him  to  judgment,  indemnify 
defendant  from  further  liability  on  the  note. 

3.  In  such  an  action,  testimony  of  plaintiff's 
counsel  that  he,  together  with  the  justice,  search- 
ed the  files  and  records  of  the  justice,  and  places 
where  such  papers  were  kept,  and  were  unable  to 
find  tiie  note,  is  sufficient  to  sustain  a  finding  of 
the  trial  court  that  it  had  been  lost. 

Appeal  from  county  court,  Arapahoe  county. 

Action  by  Charles  D.  May  against  William 
A.  Winshlp  in  which  Hannah  Wlnshlp  inter- 
veaei.  From  a  judgment  of  the  county  court 
for  plaintiff  on  appeal  from  the  Justice  court, 
defendant  appeals.     Affirmed. 

B.  H.  Park  and  Wm.  Knapp,  for  appellant 
Mclntyre,  Bray  &  Jarvls,  for  appellee. 

BISSELL,  J.  May  brought  suit  against 
William  A.  Wlnship  before  a  Justice,  on  a 

1  Rehearing  denied  February  10,  1896. 


proml88<H7  note  for  $100,  dated  in  August, 
1890,  payable  to  the  <H-der  of  Benjamin  &  Co., 
and  by  tbat  firm  Indorsed  to  May,  befwe  ma- 
turity. He  procured  a  writ  of  attachment  In 
aid  of  his  su't  and  caused  It  to  be  levied  on 
certain  property.  The  action  was  defended 
by  Wlnship,  and  a  claim  of  title  to  the  prop- 
erty was  put  in  by  Hannah  Wlnship,  the  de- 
fendant's wife,  by  a  petlticm  of  intervention, 
which  she  filed  under  the  statute.  On  the 
trial,  Judgment  was  entered  for  the  amount 
of  the  note  against  Wlnshlp,  and  the  justice 
found  against  the  Intervener  on  her  petition. 
Wlnshlp  ultimately  appealed  the  case  to  the 
county  court.  Mra.  Wlnshlp  took  no  steps 
to  reverse  the  Judgment  against  her.  When 
the  case  came  on  for  trial  In  the  county  court. 
It  was  heard  on  the  main  Issue,  and  the  inter- 
vener then  attempted  to  assert  her  rights  and 
obtain  an  adjudlcati(m  respecting  the  claim 
which  she  had  set  up.  This  application  was 
denied,  and  the  court  neld  the  proceedings  in 
intervention  were  not  before  It,  because  the 
Intervener  had  failed  to  take  any  steps  to  ap- 
I>eal  from  the  adverse  finding.  The  note  was 
not  produced.  The  Justice  had  tailed  to  trans- 
mit it  with  the  papers,  and  much  search  was 
made  for  It  in  his  offic*:,  but  the  search  was 
unsuccessful.  Considerable  evidence  was  of- 
fered respecting  the  loM,  and  testimony  was 
offered  as  to  its  contents.  The  abstract  does 
not  contain  the  testimony  on  this  subject 
There  Is  a  very  brief  radial  of  it  whlcb  h> 
no  manner  conveys  the  substance  of  the  proof 
or  expresses  the  effect  of  the  evidence.  On 
examination  of  the  record,  we  find  several 
witnesses  were  produced  who  were  able  to 
state  substantially  the  contents  of  the  papa, 
its  production  at  the  time  of  the  trial  before 
the  Justice,  and  a  search  through  the  files  and 
papers  in  that  office  tc  find  it  The  justice 
was  not  produced,  and  the  evidence  was  con- 
fined to  that  of  the  attorneys  who  with  hln 
unsuccessfully  searched  the  files,  the  records, 
and  the  places  where  such  itapars  were  kept 
The  only  thing  left  at  all  In  doubt  was  the 
exact  date  of  the  note,  which  was  given  the 
20th  and  24th  of  August  1890.  The  defend- 
ant admitted  on  examination  that  the  note 
which  was  sued  on  before  the  Justice  and  of- 
fered In  evidence  there,  and  on  which  the 
Judgment  was  rendered,  was  signed  by  him, 
although  he  claimed  to  have  paid  It 

On  this  statement  of  facts,  but  two  matien 
are  presented  to  our  attention.  The  first  con- 
cerns the  review  cf  the  proceedings  respect- 
ing the  titie  of  the  intervener.  It  Is  Insisted 
that  the  appeal  of  the  main  case  from  the 
Justice  to  the  county  court  and  thence  here, 
brings  that  matter  before  us,  and  entities  tbe 
Intervener  to  a  review  of  the  regularity  and 
rightfulness  of  the  Judgment  in  the  county 
court  concerning  her  claim.  In  this  matter 
we  must  disagree  with  counseL  The  questlm 
has  been  entirely-  set  at  rest  by  several  ded- 
sions  in  the  supreme  court  where  sbniUr 
questions.  If  not  the  exact  Issue,  have  beeo 
under  consideration.    It  baa  been  adjodged 
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fbat  proceedings  In  tntervention  are  Independ- 
ent of  the  main  snlt,  and  a  right  conferred  on 
the  claimant  of  property  -vrhich  has  been  tak- 
«n  under  the  process  of  attachment  to  assert 
his  title  relatively  to  the  same  extent  as  he 
might  in  a  suit  In  replevin  against  the  officer 
to  recover  the  identical  chattels.  It  Is  treat- 
ed as  an  independent  suit  by  the  intervener, 
who  is  entitled  to  all  the  remedies  afforded  by 
an  appeal,  if  the  judgment  is  against  him. 
Wike  V.  Campbell.  6  Colo.  126;  McRobbie  v. 
Hlgglnbotham,  11  Colo.  312, 18  Pac.  31;  Kin- 
near  V.  Flanders,  17  Colo.  11,  28  Pac.  327. 
Under  these  circumstances,  it  is  manifest  that 
the  present  appeal  presents  no  question  re- 
specting the  sufficiency  of  the  petition,  or  the 
rightfulness  of  the  Judgment  which  the  jus- 
tice entered  against  the  intervener.  She  fail- 
ed to  appeal  the  case  to  the  county  court,  was 
without  the  right  of  appeal  from  that  to  this, 
and,_  although  the  record  may  contain  much 
information  respecting  it,  we  are  under  no  ob- 
ligations to  express  any  opinion  about  it.  For 
this  reason,  the  error  which  Winship  assigns 
as  based  on  that  part  of  the  record  will  be  to- 
tally disregarded. 

There  is  but  one  other  error  open  to  consid- 
enitlon.  This  Is  based  on  the  sufficiency  of 
the  proof  that  the  note  was  lost  There  are 
several  reasons  why  t&e  error  is  not  well 
laid.  In  the  first  place,  the  facts  were  found 
against  the  appellant  by  the  trial  court,  and 
we  are  at  liberty  to  accept  that  finding  as  con- 
clusive on  his  rights.  He  has  failed  to  print 
the  testimony  In  the  abstract,  and  what  has 
been  preserv«d  tot  our  examination  in  no 
manner  demonstrates  any  error  as  to  this  is- 
sue. Disregarding  the  last  suggestion,  the 
record  was  examined,  and  the  testimony  read; 
and  on  it,  as  it  stands  in  the  bill  of  excep- 
tions, we  are  quite  of  the  opinion  the  court 
did  not  err  In  finding  that  the  note  was  lost, 
and  In  assuming  the  proof  to  be  entirely  am- 
ple and  satisfactory  to  permit  a  recovery  on 
the  instrument  In  some  of  its  features  the 
case  is  vastly  different  from  other  actions 
which  have  been  brought  on  lost  commercial 
paper.  The  original  judgment  was  rendered 
in  the  justice's  court  on  the  note,  which  was 
there  produced.  If  the  note  was  lost.  It  was 
the  fiinlt  of  the  tribunal  wherein  the  case 
was  tried,  for  which  the  plaintiff  was  in  no 
manner  responsible,  and  no  possible  injury 
■can  ever  come  to  the  defendant  therefrom. 
The  note  Is  long  since  due,  and  was  at  the 
time  of  the  trial  before  the  justice,  and  no 
I>er8on  could  acquire  title  as  against  the  judg- 
ment creditor;  nor  could  the  defendant,  under 
any  circumstances,  be  forced  to  respond  In  an 
action  brought  on  it.  These  circumstances 
take  the  case  out  of  the  operation  of  the  rule 
which  would  compel  the  plaintiff  to  indemni- 
fy the  defendants  as  against  an  action  by  any 
other  person  mi  the  paper.  Mackey  v.  Mack- 
ey,  16  Colo.  134,  26  Pac.  554.  The  case  was 
tried  without  error.  The  evidence  fully  justi- 
fies the  judgment,  which  will  accordingly  be 
affirmed.     AflLrmed. 


SPANGLBB   V.   WEST   (BANBOBH, 

Intervener).* 

(Court  of  Appeals  of  Colorado.     Nov.  11,  1895.) 

AbSIGSMBMT  for    CaEDITOBS  —  FlUNa    NOTICB  — 

TiTLI  OF  Assiokbb— Attxcbhbkt 

LlBN— PrIOKITT. 

1.  Sess.  Laws  188S,  p.  43,  |  1,  provides  that 
a  deed  of  general  assignment,  when  filed  in  the 
county  where  the  assignor  resides,  or,  if  a  nonresi- 
dent, where  his  principal  place  of  business  is,  shall 
vest  in  the  assignee  title  to  all  the  property.  Id. 
f  6,  provides  that  wh»e  such  deed  indndes  any 
Interest  in  land,  the  assignee  shall  file  a  notice 
in  each  county  where  the  real  estate  is  situated, 
and  makes  the  filing  thereof  oonstmctive  notice  to 
a  pnrchaser  or  incumbrancer  of  the  transfer. 
Held,  that  where  an  assignee  of  a  firm  filed  notice 
of  the  asaigDment  in  the  county  of  their  principal 
place  of  business,  bat  failed  to  file  it  in  a  connty 
in  which  land  owned  individually  by  one  of  the 
partners  was  situated,  until  an  individual  credit- 
or of  such  partner  had,  without  notice  of  the  as- 
signment, attached  the  land  for  his  debt,  the  lien 
of  the  attachment  was  superior  to  the  title  of  the 
assignee. 

2.  An   attachment   lien  is   an  incumbrance,       • 
within  Sess.  Laws  1885,  p.  43,  making  the  filing 

of  a  deed  of  general  assignment  in  a  county  where 
real  estate  conveyed  by  the  deed  is  rituated  con- 
Btmctive  notice  to  a  pnrchaser  or  incumbrancer  of 
the  transfer. 

3.  The  presumption  of  assent  of  creditors  to 
a  general  assi^ment,  which  Laws  1885,  p.  43,  { 
4,  declares,  arises  v  hen  the  notice  to  creditors  re- 
quired by  Laws  1885,  p.  43,  i  7,  has  been  given. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Michael  Spangler  against  Qeorg» 
H.  West,  partner  of  an  insolvent  firm,  on  his 
individual  debt  Plaintiff,  In  aid  of  his  ac- 
tion, attached  Individual  property  of  defend- 
ant; and  Burton  D.  Sanborn,  assignee  of  the 
firm,  intervened,  claiming  the  property  free 
of  the  attachment  lien.  From  a  judgment 
for  the  Intervener,  plaintiff  brings  error.  Be- 
versed. 

Cranston,  Pltkln  &  Moore,  for  plaintiff  ia 
error.  H.  N.  Haynes,  for  defendant  in  er- 
ror. 

THOMSON,  J.  On  the  2eth  day  of  De- 
cember, 1890,  Hunter  &  West  made  a  gen- 
eral assignment  of  all  their  property,  joint 
and  individual,  by  deed,  to  Burton  D.  San- 
born, in  trust  for  the  use  and  benefit  of  all 
their  creditors,  and  of  all  the  creditors  of 
each  of  them.  The  deed  was  filed  for  record 
in  the  office  of  the  clerk  and  recorder  of 
Weld  county— being  the  county  where  the 
principal  place  of  business  of  the  assignors 
was— on  December  27,  1890,  at  8  o'clock  a. 
m.  The  assignment  Included  a  tract  of  land 
In  Logan  county,  belonging  to  George  H. 
West,  one  of  the  assignors.  On  the  26th  day 
of  December,  1890,  Michael  Spangler  com- 
menced his  action  in  the  district  court  of 
Arapahoe  county  against  George  H.  West, 
upon  certain  promissory  notes  executed  by 
West  and  transferred  to  Spangler,  and  pro- 
cured a  writ  of  attachment  to  be  issued  in 
the  cause,  which  was  on  the  27tfa  day  of 
December,  1890,  at  8:30  o'clock  a.  m.,  duly 

i  Rehearing  denied  February  24,  1896. 
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levied  npon  the  tract  of  land  In  Logan  coon- 
ty  belonging  to  West  At  the  time  of  the 
leyy  no  notice  of  the  asBigmnent  had  been 
filed  with  the  clerk  and  recorder  of  Logan 
county.  Sanborn  filed  his  petition  in  inter- 
vention In  the  cause,  setting  forth  the  assign- 
ment, the  time  of  the  record  of  the  deed,  and 
the  levy  of  the  attachment,  with  the  time 
when  it  was  made,  and  praying  that  the 
property  attached  be  adjudged  the  property 
of  the  petitioner,  unaffected  by  the  attach- 
ment levy,  and  that  the  costs  occasioned  by 
the  attachment  be  taxed  to  the  plaintiff  in 
the  cause.  The  answer  of  the  plaintiff  to 
the  petlti<Hi  in  intervention  aet  forth  the 
facts  of  the  commencement  of  his  action  and 
the  levy  of  his  attachment,  and  averred  that 
at  the  time  of  the  levy  he  had  no  notice  or 
knowledge  of  the  execution  of  the  deed  of 
assignment,  or  of  Its  record  in  Weld  county, 
and  that  notice  of  the  assignment  had  not 
been  filed  with  the  clerk  and  recorder  of  Lo- 
gan connty,  and  prayed  the  dismissal  of  the 
intervention.  A  demurrer  to  the  answer  was 
sustained,  and  it  was  adjudged  that  the  prop- 
erty described  in  the  petition  was  the  prop- 
erty of  Sanborn,  as  assignee,  nnincnmbered 
by  the  attachment.  The  plalntUf  brings  sr- 
rotr. 

In  this  state,  assignments  for  the  benefit 
of  creditors  are  regulated  by  statute.  Sess. 
Laws  1886,  p.  43.  The  difference  between 
counsel  is  chiefly  concerning  the  meaning  of 
the  following  portions  of  the  act: 

"Section  1.  Any  person  may  make  a  gen- 
wal  assignment  of  all  his  property  for  the 
benefit  of  his  creditors,  by  deed,  duly  acknowl- 
edged, which,  when  filed  for  record  In  the 
office  of  the  clerk  and  recorder  of  the  county 
where  the  assignor  resides,  or,  if  a  non-resi- 
dent, where  bis  principal  place  of  business 
is.  In  this  state,  shall  vest  in  the  assignee 
tiie  title  to  all  the  property,  real  and  person- 
al, of  the  assignor,  in  trust,  for  the  use  and 
benefit  of  such  credltcM^." 

"Sec  4.  In  case  of  the  assignment  of  pn^ 
erty  for  the  benefit  of  all  the  creditors  ot  the 
assignor,  the  assent  of  the  creditors  shall  be 
presumed." 

"Sec.  6.  WTiere  real  property,  or  any  inter- 
est therein,  is,  by  such  deed,  conveyed  to  the 
assignee,  the  assignee  shall  forthwith  file 
with  the  clerk  and  recorder  of  each  connty 
where  the  real  estate  is  situated,  a  notice  of 
the  assignment,  containing  the  names  of  the 
assignor  and  assignee,  the  date  of  the  deed 
of  assignment,  when  and  where  recorded, 
and  a  description  of  the  property  in  that 
county  affected  thereby,  and  the  same  shall 
be  constructive  notice  to  a  purchaser  or  in- 
cumbrancer of  the  transfer  of  the  property 
in  said  county,  described  in  such  notice." 

According  to  the  construction  given  to 
these  sections  in  behalf  of  the  Intervener, 
the  instant  the  deed  was  filed  In  the  office 
of  the  recorder  of  Weld  county  the  title  to  all 
the  assignor's  property,  wherever  situate, 
vested  absolutely  in  the  assignee.     Up<m  the 


flliog  of  the  deed  the  assent  all  the  creditoa 
to  the  assignment  was  oonclustvely  presum- 
ed; and,  having  assented  to  It,  they  were 
concluded  by  It,  and  debarred  from  inde- 
pendent proceedings  to  sabject  the  assigned 
property  to  the  payment  of  their  claims. 
They  could  not  become  incumbrancers,  or  ac- 
quire any  lien  or  security  upon  the  assigned 
property  for  the  payment  of  their  indivldiul 
claims;  and  It  was  not  in  their  power  to 
place  themselves  in  a  position  where  the 
term  "incumbrancer,"  as  used  in  the  sixth 
section,  could  have  any  tet&c&ice  or  applica- 
bility to  them. 

The  word  "vest,"  as  used  in  tiie  first  sec- 
tion, seems  to  possess  a  significance  in  the 
mind  of  counsel  which  we  do  not  attach  to 
it  Ordinarily,  as  against  the  grantor,  title 
is  said  to  vest  In  the  grantee  upon  the  de- 
livery of  the  deed  to  him;  but  by  this  spe- 
cial provision.  In  the  case  of  SBslgnmenta  tor 
the  benefit  of  creditors,  it  does  not  vest' until 
the  filing  of  the  deed  for  record  in  the  office 
of  the  recorder  of  the  pn^>er  county.  Tbt 
intention  was  to  fix  the  time  when  the  title 
should  vest  and  not  to  enlarge  the  meaninc 
of  the  word.  In  other  cases  the  title  vested 
by  the  deed  may  be  defeated  by  that  of  a 
subsequent  innocent  purchaser,  or  dlsiinisli- 
ed  in  value  by  the  lien  of  a  subsequent  In- 
nocent incimibrancer,  and  there  Is  nothing  in 
the  language  of  the  section  to  warrant  the 
assumption  that  in  cases  of  assignment  any 
different  rule  should  obtain.  And  certainly 
there  is  no  need  of  perplexity  as  to  the  meait- 
ing  which  the  word  "vest"  was  Intended  to 
convey,  when  this  section  and  section  6  are 
read  together. 

Neither  do  we  agree  with  counsel  in  the 
effect  which  he  gives  to  the  fourth  sectioa. 
That  section  is  simply  declaratory  of  pre- 
existing law.  Without  it  there  would  be  the 
same  presumption  of  the  assent  of  the  cred- 
itors. But  the  presumption  would  not  be 
conclusive.  Any  act  of  positive  dissent  would 
overthrow  it  It  would  exist  merdy  in  the 
absence  of  evid^ice  to  the  contrary.  I%e 
property  might  be  beyond  the  reach  of  at- 
tachment uid  a  creditor,  by  dissenting,  might 
deprive  hlmsdf  of  any  benefit  from  the  as- 
signed estate^  but  his  assent  would  not  be 
compulsory.  Halsey  v.  Fairbanks,  4  Ma- 
son, 206,  Fed.  Gas.  Na  5,964;  Tompkins  t. 
Wheeler,  16  Pet  106;  Brevard  v.  Neely,  2 
Sneed,  164;  Stewart  v.  Hall,  3  B.  Mom.  218; 
Beifeld  v.  Martin  (Colo.  App.)  37  Pac  S2. 
Apparently,  the  rule  is  not  altered  by  the 
statute;  but  we  do  not  see  that  in  this  case 
the  question  of  the  conclusiveness  or  noncon- 
dusiveness  of  the  presumption  is  important 
The  real  question  ia  whether,  as  to  the  plain- 
tiff, it  attached  at  all.  Under  oar  statate, 
when  does  the  presumpticm  of  the  assent  sf 
creditors  to  an  assignment  for  thdr  benefit 
arise?  Generally  speaking,  the  term  "assent* 
implies  knowledge  of  some  kind,  in  the  parti 
assoiting,  of  that  to  which  he  assents.  A 
party  caimot  very  well  be  said  to  assent  t»  cr 
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dissent  from  Bomethlii£  of  which  he  la  snp- 
poeed  to  be  Id  ignorance.  Section  4  ia  not 
definite  npon  the  subject  It  merely  declares 
that  in  cases  of  assigrnment  the  assent  shall 
be  presumed.  This  language  alone  does  not 
enlighten  as,  but,  by  reading  the  section  in 
connection  with  section  7,  we  think  its  Inter- 
pretation Is  not  a  matter  of  dlf&colty.  The 
latter  section  makes  It  the  dnty  of  the  as- 
signee forthwith  to  give  notice  of  the  assign- 
ment by  pnWtwtlon  In  some  newqiaper  In  the 
county,  if  any,  and,  If  none,  then  in  the  near- 
est county  thereto,  which  publication  shall 
be  continued  four  weeks,  and  provides  that 
proof  of  the  notice  by  publication  shall  be 
made  by  the  affidavit  of  the  printer  or  pub- 
lisher. The  only  {vovlsiMi  In  the  law  for 
notifying  creditors  of  the  fact  of  the  assign- 
ment is  contained  in  this  section.  It  is  man- 
datory upon  the  assignee,  and  particularly 
qjecifles  the  manner  of  giving  the  notice,  and 
of  its  proof.  Section  1  does  not  make  the 
record  of  the  deed  of  assignment  constmctive 
notice  to  creditors,  and  the  fact  that  notice 
Is  specifically  provided  for  elsewhere  is  evi- 
dence that  it  was  not  Intended  to  be  such. 
Mr.  Burrill  says  that  the  object  of  giving  no- 
tice of  the  assignment  is,  among  other  things, 
to  apprise  the  creditors  of  the  transfn,  and 
his  language  Is  quoted  with  approval  by  the 
supreme  court  of  Indiana.  Burrill,  Assignm. 
(6th  Ed.)  466;  Swltzer  v.  MlUer,  68  Ind.  561. 
We  have,  therefore,  in  section  7,  a  condition 
upon  which  the  presumption  of  assent  may 
be  predicated.  The  published  notice  of  the 
assignmmt  may  never  fall  under  a  particular 
creditor's  observation,  and  he  may  therefore 
be  without  actual  Information  of  the  fact; 
but  the  presumption  is  otherwise,  and  upon 
this  presumptive  or  constructive  notice  pre- 
sumption of  assent  is  based.  It  was  obvious- 
ly Impossible  that  the  required  notice  should 
have  been  given  between  the  time  of  filing 
the  deed  for  record  and  the  time  of  the  levy 
of  the  attachment;  and  the  answer,  upon 
whose  allegations  the  case  must  at  present  be 
determined,  avers  that  at  the  time  of  the  levy 
the  plaintiff  had  no  knowledge  or  notice  of 
the  assignment  T^ere  was  then,  on  his  part, 
no  assent  in  fact,  and  nothing  had  yet  been 
done  from  which  the  law  would  presume  his 
assent  His  levy  upon  the  land  was  there- 
fore not  attended  by  the  imi)ediment  of  a 
presumptive  assent,  and  was  not  Invalidated 
by  anything  contained  in  section  4. 

It  remains  to  ascertain  in  what  manner.  If 
at  all,  the  levy  was  affected  by  the  terms  of 
section  6.  The  assignee  is  required  by  this 
section,  f<»^hwltb,  to  file  with  the  recorder  of 
each  county  in  which  the  real  estate  con- 
veyed is  situated  a  notice  of  the  assignment, 
containing,  among  other  things,  a  description 
of  the  land  in  such  county  affected  by  it;  and 
it  Is  provided  that  this  notice,  when  so  filed, 
shall  be  ctmstructlve  notice  to  purchasers  and 
incumbrancers  of  the  transfer  of  the  property 
in  that  county,  described  in  the  notice.  This 
Is  the  only  method  provided  by  the  law  for 


affecting  persons  who  might  otherwise  pur- 
chase the  property  from  the  assignor,  or  se- 
cure themselves  upon  it  for  debts  owing  to 
them  by  him,  with  constructive  notice  that 
the  property  had  been  conveyed,  and  the  no- 
tice must  be  filed  in  each  county  In  which 
land  conveyed  is  situated.  This  would  in- 
clude the  county  in  which  the  assignment  Is 
made,  and  the  deed  recorded,  if  the  assign- 
ment embraces  land  In  that  county.  From 
these  special  aad  iwitthiiinr  pMvMooa,  It 
would  seem  that  the  mere  recording  of  the 
deed  is  not  constructive  notice  of  the  con- 
veyance of  land,  even  in  the  borne  county. 
As  to  all  matten  pertaining  to  assignments, 
the  statute  is  full  and  complete  within  itself, 
and  the  general  law  concerning  conveyances 
has  no  application.  In  order  that  purchasers 
and  incumbrancers  may  be  affected  with  no- 
tice, other  than  actual  notice,  the  prescribed 
method  must  be  pursued;  and  it  fi^ows  that 
in  the  absence  of  the  statutory  notice,  bona 
fide  purchasers  and  Incumbrancers  will  be 
protected.  Counsel  concedes  tbat  this  Is  the 
rule  in  the  case  of  a  purchaser  or  mortgagee 
who  i>art8  with  his  money  in  good  faith,  re- 
lying on  the  records  ot  the  county  where  the 
land  is  situated;  but  he  ccmtends  that  it  is 
not  the  rule  In  the  case  of  prior  creditors,  and 
gives  as  his  reason  that  the  record  of  ths 
deed  of  ass^nment  is  constructive  notice  to 
them  of  the  execution  of  the  deed,  that  the 
law  thereupon  compels  their  assent,  and  tbat 
by  their  assent  they  become  parties  to  the 
transaction.  But,  as  has  been  shown,  the 
record  of  the  deed  of  assignment  is  not  con* 
Btructive  notice;  and,  in  the  case  of  the  plain- 
tiff, the  condition  upon  which  the  law  pre- 
sumes—but does  not  compel— the  assent  of 
creditors  had  no  existence.  The  words  "pur- 
chaser" and  "incumbrancer"  are  used  without 
qualification  of  any  kind;  and.  leaving  pur- 
chasers out  of  the  discussion,— for  there  is  no 
question  of  purchase  in  the  case,— the  word 
"Incumbrancer"  is  employed  in  the  section  in 
its  broad  and  general  sense,  and  embraces 
every  class  of  incumbrancers,  and  evwy  class 
of  incumbrances.  A  lien  or  charge  upon  land, 
which  binds  it  for  the  payment  of  a  debt,  is 
an  incumbrance,  and  the  holder  of  the  lien  is 
an  incumbrancer.  The  incumbrance  may  be 
created  by  contract,  or  it  may  be  acquired  in 
pursuance  of  some  statute.  The  lien  of  an 
attaching  creditor  is  an  incumbrance,  equally 
with  a  mortgage.  Kelsey  v.  Remer,  43  Conn. 
120;  Johnson  v.  CoUlns,  116  Mass.  3S2.  See, 
also.  Bank  v.  Campbell,  2  Colo.  App.  271,  30 
Pac.  857. 

The  plaintiff  having  caused  his  attachment 
to  be  made  without  notice,  actual  or  construc- 
tive, of  the  assig;nment,  or  of  the  conveyance 
of  the  property  upon  which  he  levied,  his  lien 
is  entitled  to  precedence  over  the  deed,  and 
the  demurrer  to  the  answer  was  therefore  er- 
roneously sustained.  The  Judgment  will  be 
reversed  and  remanded,  with  leave  to  the  in- 
tervener to  reply  to  the  plaintiff's  answer. 
Reversed. 
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AUTRKY,  Sheriff,  ▼.  BOWEN. 

(Court  of  Appeals  of  Colorado.     Feb.  10,  1896.) 

JTbausulikt   Conveyances — Chaxob  of  Possbs- 
BioN — Natubb  of  Chattels  Bold  —  Facts  £x- 

ODSIMO    DbLITBRT — RSFLETtR— AlfBNDmST    Ot 

Complaint. 

1.  Where  the  Koods  remained  with  the  seller, 
"the  sale  was  fraudulent,  as  against  his  existing 
creditors,  though,  prior  to  a  levy  by  them,  the  buy- 
er removed  a  portion  of  the  poods. 

2.  A  bill  of  sale  of  210  sacks  of  concentrates, 
«ach  sack  weiring  100  pounds,  will  not  confer 
constructive  possession  on  the  buyer,  in  the  ab- 
sence of  actual  possession,  as  against  prior  cred- 
itors of  the  seller,  on  the  ground  that  actual  deliv- 
ery was  impossible,  on  a  mere  showing  that  the 
stuff  was  bulky,  and  that  the  roads  were  so  bad 
that  "little  or  no  hauling  was  done." 

3.  Plaintiff  in  replevin  against  an  officer  for 
goods  attached  as  the  prooerty  of  plaintiff's  ven- 
dor, on  an  a^eed  statement,  may  amend  his  com- 
plaint prior  to  the  bearing  by  changing  the  alle- 
gation as  to  the  value  of  tbe  property,  on  a  show- 
ing that  it  was  made  on  information  furnished  t>y 
such  vendor,  and  that  it  called  for  a  sum  greater 
than  the  actual  value. 

Error  to  district  court,  Bonldw  county. 

Action  of  replevin  by  Albert  B.  Bowen 
against  Edward  Autrey,  Btaerifl.  Judgment 
for  plaintiff,  and  def aidant  brings  error.  Re- 
versed. 

S.  A.  Glffln  and  Geo.  S.  Adams,  for  plain- 
tiff In  error.  H.  C.  Henderson  and  Gea  B. 
Campbell,  for  defendant  In  error. 

BISSELL,  J.  This  suit  grew  out  Of  a  con- 
troversy between  the  credlturs  of  one  W.  M. 
Wolcott  and  Albert  E.  Bowen,  who  claimed 
to  be  the  owner  of  the  property  which  the 
creditors  songht  to  subject  to  the  payment  of 
their  debts.  In  February,  1891,  Wolcott  was 
the  owner  of  210  sacks  of  concentrates,  which 
were  In  a  mill  he  was  operating  in  Boulder 
county,  called  the  "Coming  Tunnel  Mill." 
Tbe  mill  was  located  about  12  miles  from 
Boulder,  and  about  tbe  same  distance  from 
tbe  hotel,  which  was  carried  on  by  Bowen. 
On  the  28th,  Wolcott  was  Indebted  to  Bowen, 
for  board  for  himself  and  family,  In  the  sum 
of  about  $128.  In  order  to  pay  that  debt,  and 
•to  secure  Bowen  for  the  Indebtedness  which 
might  accrue  from  his  continued  stay  in  the 
hotel,  to  the  extent  of  the  balance  of  the  as- 
sumed value  of  the  concentrates,  to  wit,  $162, 
Wolcott  executed  a  bill  of  sale,  reciting  a  con- 
«ideratlon  of  $300,  whereby  he  attempted  to 
sell  and  transfer  to  Bowen  all  his  title  to  the 
concentrates  which  were  at  the  mill.  At  the 
date  of  the  execution  of  the  transfer,  Wolcott 
was  Indebted  to  one  Plerson,  who  commenced 
a  suit  on  the  27th  of  February,  by  attach- 
ment, which  process  was  subsequently  levied 
on  the  concentrates.  At  the  same  time  Wol- 
cott was  Indebted  to  one  Feeny  in  the  sum  of 
$216.60,  and  on  that  day  Feeny  commenced  a 
suit  in  the  county  court  against  his  debtor, 
and  got  Judgment  on  the  14th  of  March,  fol- 
lowing, on  which  date  an  execution  was 
placed  In  the  hands  of  the  sheriff  for  service. 
There  is  no  controversy  whatever  about  any 
of  tbe  facts  on  which  Judgment  was  entered. 


The  iMirttes  filed  a  stlpulatlao  and  an  sgree- 
meat  conconlng  them,  and  on  thlb  statement 
of  facts  the  court  rendered  Judgment  in  favor 
of  the  appellee,  Bowen.  What  has  been  stat- 
ed Is  an  extract  from  the  statement,  and  the 
other  facts  which  will  be  referred  to  are  com- 
plied from  the  same  source.  Bowen  made  no 
attempt  whatever  to  reduce  the  concentrates 
to  possession,  but  they  were  left  at  tbe  mill, 
which  was  In  tbe  custody  and  control  of  Wol- 
cott, who  owned  or  nm  It  On  the  16tb  and 
17th  of  March  the  sheriff  levied  this  attach- 
ment and  the  execution  on  the  concentrates, 
and  took  them  into  his  possession.  At  that 
time  part  of  them  had  been  hauled  from  the 
mill,  and  placed  in  a  car  at  Boulder,  and  a 
part  of  them  were  In  the  process  of  transit, 
though  at  the  date  of  the  delivery  of  the 
process  to  the  sheriff,  to  wit,  the  14th,  most 
of  them  were  still  at  the  mill.  Tliirty-fiTe 
sacks  had  been  hauled  on  that  date.  At  the 
time  of  the  transaction  between  Bowen  and 
Wolcott,  when  the  bill  of  sale  was  executed, 
Bowen  made  an  agreement  with  tbe  teamster 
who  had  been  ha-nUng  stuff  from  the  mill  to 
take  the  concentrates,  and  deliver  them  at 
the  railroad  when  the  road  should  get  In  good 
condition.  No  attempt  to  reduce  the  chattels 
to  possession,  other  than  wtiat  might  be  said 
to  result  from  the  execution  of  the  transfer 
and  the  making  of  the  contract  with  the 
teamster,  was  ever  made  by  Bowen  prior  to 
the  comm^icement  of  the  hauling,  on  the  14tli 
of  March.  The  only  excuse  which  the  state- 
ment of  facts  exhibits  for  the  failure  to  re- 
duce the  chattels  to  possession  Is  In  the  sec- 
ond paragraph,  and  is  "that  the  roads,  by  rea- 
son of  the  snow  and  mud,  between  Boulder 
and  said  mill,  were  in  very  bad  condition,  and 
little  or  no  battling  was  done."  After  the 
sheriff  had  made  his  levies,  Bowen  demanded 
possession,  which  was  refused,  and  he  there- 
upon brought  replevin.  According  to  the 
averments  of  his  original  complaint,  the  valtie 
of  the  ore  was  put  at  $350.  The  defendants 
took  issue  on  all  material  allegations  of  the 
complaint,  and  the  cause  ultimately  went  to 
trial  on  the  agreed  statement  Prior  to  the 
hearing  the  plaintiff  asked  leave  to  amend 
the  ad  damnum,  and  supported  bis  applicatioa 
by  an  affidavit  which  substantially  set  up  that 
his  information  as  to  value  was  derived  from 
the  vendor,  and  be  supposed  it  wotild  be  as 
put  He  also  stated  a  subsequent  shipment 
to  the  smelter,  showed  the  gross  value  to  be 
only  $106.16,  and  the  actual  value,  after  de- 
ducting freight  and  smelter  charges,  to  be 
$45.  This  leave  was  refused  him,  and  when 
the  case  was  tried  the  plaintiff  had  Judg- 
ment that  he  retain  possession  of  the  property 
and  recover  his  costs. 

We  are  entirely  relieved  from  any  diffi- 
culty as  to  the  matters  of  fact  involved  be- 
cause the  court  did  not  render  its  Judg- 
ment on  any  condnsions  of  Its  own  respect- 
ing them,  nor  was  the  question  at  issue  sub- 
mitted to  a  Jury.  The  Judgment  is  simply 
the  court's  conclusion  of  law  respecting  the 
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lights  of  the  parties,  and  the  only  thing  tor 
our  determination  Is  whether,  on  the  facta 
as  stated,  the  plaintiff  was  entitled  to  Judg- 
ment. We  do  not  agree  with  the  nisi  prius 
eoort.  Under  oar  statute  of  frauds,  any  sale 
of  chattels  which  Is  not  accompanied  by  an 
Immediate  change  and  transfer  of  possession 
is  absolutely  void,  as  against  any  creditors 
of  the  vendor  then  existing.  This  has  been 
again  and  again  declared  by  both  the  ap- 
pellate courts  of  this  state.  It  is  likewise 
settled  by  repeated  adjudications  that  the 
rights  of  the  parties  are  not  at  all  affected 
by  any  transfer  which  may  be  made  sabse- 
qnent  to  the  time  of  the  sale,  even  though 
It  may  occnr  before  any  actual  levy  on  the 
goods  by  creditors  who  have  sued  oat  attach- 
ments or  have  Issued  executions.  A  long 
line  of  cases  in  this  state  and  in  other  Juris- 
dictions settle  both  propositions  adversely  to 
the  appellee.  Ck>ok  v.  Mann,  6  Colo.  21;  Ray  v. 
Raymond,  8  Colo.  467,  9  Fac.  15;  Basslnger  v. 
Spangler,  9  Colo.  175,  10  Pac.  809;  Sweeney 
V.  Coe,  12  Colo.  485,  21  Pac.  705;  Atchison  v. 
Graham,  14  Colo.  217,  23  Pac.  876;  Allen  v. 
Stelger,  17  Colo.  652,  31  Pac.  228;  Felt  v. 
Cleghom,  2  Colo.  App.  4,  29  Pac.  813;  Bnr- 
chlnell  V.  Weinberger,  4  Colo.  App.  6,  34 
Pac.  911;  Chenery  v.  Palmer,  6  Cal.  119; 
Watson  T.  Rodgers,  53  Cal.  401;  Edwards  v. 
Bank,  59  Cal.  148;  Dean  v.  Walkenhorst,  64 
Cal.  78,  28  Pac.  60;  Woods  v.  Bugbey,  29 
Cal.  466;  Gaidenler  v.  Tubbs,  21  Wend. 
169.  These  authorities  dispose  of  the  entire 
controversy,  and  their  complete  application 
to  the  facts  of  this  case  renders  any  restate- 
ment or  analysis  of  the  doctrine  totally  un- 
necessary. The  only  possible  question  about 
the  matter  Is  whether  the  goods  were  of  the 
character  and  in  the  situation  which  render- 
ed the  technical  implication  of  a  transfer  by 
reason  of  an  execution  of  a  bill  of  sale  suffi- 
cient to  take  the  case  out  of  the  statute.  We 
are  unable  to  find  In  the  statement  of  facts 
any  matters  which  would  establish  an  im- 
plied possession  because  of  the  execution 
and  delivery  of  the  bill  of  sale.  It  Is  true, 
the  articles  were  bulky;  but  they  only  con- 
sisted of  210  sacks  of  ore,  of  the  weight  of 
100  pounds  each.  There  is  no  sort  of  a  phy- 
sical impossibility  to  take  that  number  of 
sacks  of  ore  Into  possession  within  a  very 
reasonable  time  after  the  transfer.  There 
was  no  attempt  to  prove  they  could  not  have 
been  removed  from  the  mill,  and  put  into  an- 
other warehouse  or  another  place  for  storage 
which  was  not  under  the  control  and  man- 
agement of  the  vendor.  There  Is  likewise 
nothing  to  show  that  the  sacks  of  ore  were 
segregated  from  any  other  sacks  in  the 
mill,  but,  80  far  as  can  be  discovered,  Wol- 
cott  remained  In  absolute  possession  after 
the  sale.  Under  the  evidence,  the  ore  might 
have  been  hauled  from  the  mill  to  the  rail- 
road immediately  on  the  execution  of  the 
transfer.  It  is  true,  the  statement  is,  "the 
roads  were  bad,  and  little  or  no  hauling  was 
done."     From  this  we  have  a  right  to  infer 


some  hauling  was  done,  and  that  it  was  not 
impossible.  It  is  this  element  of  insuperable 
difflculty  or  Impracticability  which  renders- 
the  situation  an  excuse  for  a  failure  to  re- 
duce chattels  to  possession.  No  impossibil- 
ity is  shown,  nor  does  any  impracticability 
appear;  but,  so  far  as  we  are  advised  by 
what  the  parties  agree,  it  would  have  been 
entirely  feasible  for  the  vendee  to  have- 
taken  immediate  possession,  removed  them 
from  Wolcott's  custody,  and  assumed  the  ac- 
tual control  which  the  statute  requires.  Un- 
less'some  other  facts  be  shown  than  what 
appear  from  the  present  agreement,  the  ap- 
pellee. Bo  wen,  was  not  entitled  to  a  Judg- 
ment for  the  return  of  the  property. 

Since  this  case  must  go  back  for  another 
trial,  and  the  Judgment  must  ultimately  be 
against  the  appellee,  for  the  return  of  the 
property  or  its  value,  we  must  express  our 
opinion  concerning  the  action  of  the  court  in 
refusing  the  plaintiff  the  right  to  amend  his 
ad  damnum,  and  show  the  actual  value  of 
the  property.  Had  the  case  been  tried  la  the 
usual  way,  on  proof,  a  Judgment  would  nec- 
essarily have  been  entered  according  to  the 
established  value  of  the  property,  and  Bow- 
en  would  have  been  adjudged  to  return  it, 
or  to  pay  what  the  Jury  might  find  was  the 
true  and  actual  value.  Since  It  was  heard 
on  the  agreed  statement,  no  evidence  wa» 
introduced  concerning  it,  and  the  plaintiff 
was  apparently  bound  by  what  he  had  al- 
leged in  his  pleadings.  If  be  was  unadvised, 
as  would  appear  from  his  affidavit  respecting- 
the  matter,  he  should  not  be  concluded  by 
his  allegations,  but  should  have  the  oppor- 
tunity to  amend  his  complaint  in  that  par- 
tlcnlar,  or  to  offer  proof  on  the  subject,  se 
that  the  ultimate  Judgment  against  him 
should  not  exceed  the  proved  value  of  the- 
mineral.  Evidence  should  either  be  taken  on 
that  question,  or  he  should  be  allowed  to 
amend  his  complaint  so  that  Injustice  might 
not  be  done  him  in  this  particular.  Since 
the  conclusions  of  the  trial  court  do  not  con- 
cur with  our  views  of  the  law,  this  case  must 
be  reversed,  and  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 
Reversed. 


MeOARVET  v.  HALL. 

(Court  of  Appeals  of  Colorado.     Feb.  10,  1896.) 

Attoknst  1.B  JoDoa — Aobbbviht  or  Pabtibs — 
Jddicial  Authobitt. 

An  attorney  cannot  be  empowered  hj  the- 
district  court  or  by  the  parties  to  preside  aa  judge 
at  a  trial,  or  exercise  jadidai  authority  in  the 
case. 

Appeal   from   district   court,    San   Miguel 
county. 

Action  between  W.  T.  McGarvey  and  H.  O. 
Hall.    From  a  Judgment  entered  by  an  at-- 
tomey  presiding  aa  judge,  McGarvey  appeals. . 
Dismissed. 
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S.  D.  Ommp,  for  appellant.  John  Oray, 
Lon  R.  Smith,  and  George  T.  Snmner,  for 
appellee. 

THOMSON,  J.  The  record  in  thlB  case  dis- 
closes the  following  facts:  The  trial  was 
commenced  before  Hon.  T.  A.  Rncker,  Judge 
of  the  Ninth  judicial  district,  who  presided 
at  the  request  of  Hon.  W.  H.  Gabbert,  judge 
of  the  court  in  which  the  cause  was  pending; 
the  latter  being  disqualified  by  reason  of  his 
having  been  the  defendant's  counsel  In  the 
case.  After  a  jury  had  been  Impaneled,  and 
a  portion  of  the  testimony  heard,  sickness 
in  Judge  Rucker's  family  compelled  him  to 
leave;  and  it  was  agreed  by  the  parties  that 
H.  M.  Hogg,  Esq.,  an  attorney  at  law,  should 
act  as  Judge,  and  that  the  remainder  of  the 
testimony  should  be  heard,  and  the  trial  con- 
cluded, before  him.  Mr.  Hogg  accordingly 
took  charge  of  the  trial  at  the  point  where 
Judge  Rncker  left  it  heard  the  evidence,  In- 
structed the  Jury,  received  their  verdict,  over- 
mled  a  motion  for  a  new  trial,  and  rendered 
final  Judgment  We  are  asked  to  review  this 
Judgment  on  error. 

The  Judgment  is  an  abscdute  nullity.  It  is 
not  a  judgment  Mr.  Hogg  could  not  act  as 
judge.  He  could  not  be  empowered  either  by 
the  court  Itself  or  by  the  parties  to  preside 
as  Judge  at  the  trial,  or  exercise  Judicial  au- 
thority in  the  case.  Mining  Co.  v.  Howcntt 
6  Colo.  574.  There  was  no  trial  and  no  judg- 
ment snd  there  is  nothing  for  us  to  review. 
The  appeal  will  be  dismissed,  and  the  cause 
remanded  for  triaL    Dismissed. 


OANFIBLD  T.  CITY  OF  LBADYILLB. 
(Court  of  Appeals  of  Colorado.     Feb.  10,  1896.) 

IKTOXICATIRO  LlQDORS  —  StATOTHS  —  RePKAL    BT 

IMPLIOATION— ILLBOAL,  Sals— Ck>a- 

VICTION — ReVEBSAU 

1.  Laws  1889,  p.  228,  regulating  the  licensing 
of  "tippling  houses,''  and  which,  by  section  1,  pro- 
vided that  the  "license"  for  the  sale  of  liquors  In 
less  quantities  than  one  gallon  ihoold  not  be  lew 
than  $600,  did  not,  by  implication,  repeal  Mills' 
Ann.  St.  §  4403,  subd.  18,  which  gave  cities  and 
towns  the  right  to  grant  "permits"  to  druggists  to 
sell  liquors  for  "medicinal,  mechanical,  sacra- 
mental and  chemical  purposes  only,"  under  certain 
restrictions. 

2.  A  complaint  nndei  a  valid  ordinance  pro- 
hibiting druggists  from  selling  liquors  without  a 
permit  averred  that  defendant  sold  "spiritnoua  liq- 
ors  in  a  manner  other  than  provided  by  ordi- 
nance," without  averring  that  it  was  sold  without 
a  permit.  The  stipulation  of  facts  on  which  the 
case  was  tried  contained  no  admission  that  de- 
fendant did  not  have  a  permit.  Held,  that  a 
conviction  must  be  reverse^  though  the  only  error 
urged  for  reversal  was  the  'nvaiidity  of  the  or- 
dinance. 

B!rror  to  Lake  county  court 

S.  O.  Oanfieid  was  convicted  of  selling  liq- 
uor in  violation  of  a  city  ordinance,  and 
brings  error.     Reversed. 

John  A.  Ewlng,  for  plaintiff  in  error.  R. 
D.  McLeod,  for  defendant  in  error. 


RBBD,  P.  J.  The  following  complaint  was 
filed  in  the  police  court  of  the  dty  of  Lead- 
vUle  against  appellant: 

"State  of  Colorado,  County  of  Lake,  Cl^  of 
Leadville-Hss.:  OMy  of  LeadvUIe  va.  S.  6. 
Canfldd.  T.  J.  Cash,  being  duly  sworn,  on 
his  oath,  says  that  sections  1  and  3,  Ordinance 
310,  an  ordinance  of  the  city  of  Leadville,  be- 
ing an  ordinance  entitled  'An  ordinance  regu- 
lating the  sale  of  liquor  by  drug  stores,'  pass- 
ed and  approved  the  16th  day  of  May,  A  T>. 
1892,  has  been  violated,  and  that  this  affiant 
has  good  reason  to  believe  that  S.  O.  Ganfleld 
Is  guilty  thereof,  in  this:  That  the  said  S.  G. 
Canfleld,  on  or  about  the  13th  day  of  June^ 
A.  D.  1892.  at  the  dty  of  Leadville.  In  the 
county  of  Lake  and  state  of  Colorado,  did 
sell,  by  himself,  hia  agent  or  clerk,  spirttaoua 
liquors,  in  a  maimer  other  than  provided  by 
said  ordinance,  against  the  pe&ce  and  dignity 
of  the  people  of  the  state  of  Colorado.  T.  J. 
Cash. 

"Subscribed  and  sworn  to  before  me  this 
14th  day  of  June.  A.  D.  1892.  J.  W.  Moote, 
Police  Magistrate." 

Upon  which  a  warrant  was  issued,  a  trial 
had,  the  defendant  found  guilty,  and  a  fine 
Imposed  of  five  dollars  and  costs.  An  ap- 
peal was  taken  to  the  county  court 

The  ordinance  under  wlilch  the  prosecution 
was  brought  is  as  follows: 

"Section  1.  That  any  person  who  keeps  or 
owns  a  drug  store  In  this  city,  wherein  the 
sale  of  drugs  and  medicines  constitutes  the 
principal  business,  may  obtain  from  the  city 
clerk,  a  permit  to  sell  in  such  drug  store  and  hi 
connection  with  such  business,  spirituong  and 
vinous  liquors  (but  not  to  include  beer  or  ale), 
either  pure  or  compounded  with  drugs  or 
medicines,  in  prescriptions  or  otherwise,  but 
In  quantities  in  no  case  greater  than  one  gal- 
lon, and  If  unmixed,  not  less  than  one-half 
pint;  but  such  permit  shall  only  be  granted 
upon  payment  to  the  dty  derk  or  dty  col- 
lector of  the  sum  of  one  hundred  and  fifty 
dollars  for  a  i>ermit  for  one  year;  seventy- 
five  dollars  for  a  permit  for  six  months  or 
less. 

"Sec.  2.  Under  the  permit  mentioned  in  sec- 
tion one  of  this  ordinance,  no  spirituous  or 
vinous  liquor  shall  be  sold,  bartered  or  given 
away  by  or  for  the  owner  or  keeper  of  such 
drug  stores  in  quantities  other  than  as  ex- 
pressed in  said  section  one,  and  then  only  for 
medicinal,  mechanical,  sacramental,  chemlcsl 
and  culinary  purposes. 

"Sec.  3.  Any  person  keeping  or  owning  a 
drug  store  within  the  dty  of  Leadville,  who 
shall,  by  himself,  or  his  agent  or  derk,  sell, 
barter  or  give  away,  in  or  conneded  with 
such  drug  store,  any  spirituous  or  vinous  liq- 
uors, in  any  manner  other  than  as  provided 
in  this  ordinance;  or  shall  sell,  barter  or  glre 
away  any  beer  or  ale  under  any  drcnmstan- 
ces,  or  who  shall  permit  any  liquors  so  sold. 
bartered  or  given  away  to  be  drunk  in  sucli 
drug  store,  or  in  any  room  connected  there- 
with; or  stuill  knowingly  sell,  barter  or  glT« 
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away  any  such  Uqaor  to  be  drtink  as  a  ber- 
erage,  <»  who  sball  sell,  barter  or  give  away 
any  sncb  liquor  wben  he  has  good  reason  to 
bdlere,  or  does  believe  that  the  same  Is  be- 
ing so  bought,  or  received  to  be  drunk  or 
used  as  a  beverage;  or  who  shall  exhibit  or 
display  any  such  liquor  in  bottles,  or  other- 
wise, in  any  show  window,  show  case,  or 
oth&t  conspicuous  place  in  such  drug  store, 
shall  be  deemed  gniUty  ot  a  misdemeanor,  and 
upon  conviction  thereof,  shall  be  fined  In  a 
sum  not  less  than  five  dollars,  nor  more  than 
one  hundred  dollars;  and  every  such  sale,  bar- 
ter or  gift,  and  every  day  of  such  exhibit  or 
display  shall  be  deemed  a  separate  offense, 
and  punishable  as  such,  and  upon  any  such 
conviction,  such  permit  may  by  the  city  coun- 
cil be  revoked." 

The  following  stipulation  of  facts  was  filed: 
*^n  the  above-entitled  cause,  it  la  hereby  stip- 
ulated and  agreed  by  and  between  the  plain- 
tiff and  the  defendant,  by  their  respectire  at- 
torneys, that  at  the  time  stated  In  the  com- 
plaint herein  the  defendant  owned  and  k^ 
at  the  comer  of  East  Sixth  street  and  Pop- 
lar street,  in  the  dty  of  Leadvllle,  in  said 
lake  county,  (Colorado,  a  drug  store,  where- 
in the  sale  of  drugs  and  medldnes  constitut- 
ed the  priqclpal  business;  that  on  the  day 
stated  in  said  complaint,  and  at  said  drug 
store,  the  defendant  did  sell  and  deliver  to 
Ha*ipan  Steffen,  the  party  named  in  said  com- 
plaint, one  pint  of  whisky,  it  being  then  and 
there  stated  that  said  whisky  was  wanted 
for  medldnal  purposes;  that  said  whisky  was 
then  and  there  sold  by  defendant  in  connec- 
tion with  his  said  drug  business;  that  said 
whisky'  was  clear,  and  unmixed  with  any 
other  substance,  and  was  spirituous  liquor. 
This  stipulation  is  made  for  the  purpose  of 
obviating  the  trouble,  delay,  and  expense  of 
calling  witness  to  prove  said  fact.  It  is  fur- 
ther stipulated  that  the  formal  introduction 
in  evidence  of  the  ordinance  of  the  dty  of 
Leadvllle,  improved  May  17,  A.  D.  1892,  and 
numbered  310,  is  hereby  waived,  and  that  the 
same  may  be  considered  by  the  court  as  If 
formally  Introduced.  N.  Rollins,  Attorney 
for  Plaintiff.  J.  A.  Bwlng,  Attorney  for  De- 
fendant" Upon  which,  after  admitting  the 
ordinance  in  evidence,  it  being  the  only  evi- 
dence introduced,  the  court  found,  and 
caused  to  be  entered,  the  following  Judgment: 
"It  Is  therefore,  by  the  court,  considered,  or- 
Aered,  and  adjudged  that  the  defendant  her&- 
In  Is  guilty  as  charged  in  the  complaint,  and 
that  the  plaintiff  do  have  and  recover  of  and 
from  this  defendant  a  fine  '>f  ten  dollars,  to- 
gether with  his  costs,  uereafter  to  be  taxed, 
incurred  herdn."  From  which  an  apx>eal  was 
prosecuted  to  this  court 

Clounsd  contends  that  the  ordinance  in  ques- 
tion was  invalid,  being  in  conflict  with  sec- 
tion 1  of  the  act  of  1889  (Sess.  Laws  1889,  p. 
228),  the  first  clause  of  which  is,  "In  all  dties, 
whetfatf  incorporated  under  the  general  laws 
or  by  special  charter,  the  licence  fee  for  the 
prfvllege  of  seUlng  spirituous.  Tinous  and  malt 


liquors,  in  less  quantities  than  one  gallon, 
Shan  not  be  less  than  six  hundred  dollars  per 
annum,"  and  that  such  act,  being  later,  re- 
pealed the  dghteenth  subdivision  of  section 
4403,  MlUs"  St,  which  contains  the  following 
proviso:  "Provided,  that  the  city  council  in 
cities  or  board  of  trustees  in  towns  may  grant 
penults  to  druggists  for  the  sale  of  liquors 
for  medldnal,  mechanical,  sacramental  and 
chemical  purposes  only,  subject  to  forfeiture 
and  under  such  restrictions  and  regulations  as 
may  be  provided  by  ordinance."  If  such  pro- 
vision was  repealed,  it  was  by  Implication, 
not  by  direct  enactment  Repeals  by  Impli- 
cation are  not  favored,  and  only  occur  where 
there  is  such  Incompatibility  as  to  prevent 
both  from  being  operative.  In  this  case  we 
can  see  no  such  conflict  as  to  abrogate  the 
provision  cited.  The  act  of  1889  is  evidently, 
by  its  language,  confined  to  dramshops,— "tip- 
pling houses,"— where  liquor  is  sold  as  a  bev- 
erage, to  be  consumed  on  the  premises,  and 
embraces  spirituous,  vinous,  and  malt  liquors, 
and  the  authority  to  maintain  and  operate  a 
place  of  that  kind  is  mad9  dependoit  upon  a 
license.  The  business  of  a  druggist  is  other 
and  different  His  right  to  sell  at  all  is  call- 
ed a  "permit,"  and,  when  obtained,  allows  no 
sale  as  a  beverage,  but  only  for  the  purpose 
named.  To  those  he  is  restricted.  C!ounsel  ap- 
pears to  confound  the  right  to  keep  a  dram- 
shop, and  the  license  required,  with  the  per- 
mit of  the  druggist  to  sell  for  designated  and 
specific  purposes.  Nothing  can  be  found  in 
the  act  extending  it  to  druggists,  or  evincing 
an  intention  on  the  part  of  the  legislature  to 
repeal  or  impair  the  power  of  the  city  coun- 
cil to  regrulate  the  sale  by  druggists  of  liqdor 
for  the  purposes  designated  in  the  former 
statute.  Hence  we  do  not  consider  the  posi- 
tion assumed  by  counsel  tenable. 

The  assignment  of  errors  and  the  argument 
of  counsel  being  based  upon  the  supposed  in- 
validity of  the  dty  ordinance,  for  the  reasons 
above  given.  If  there  were  no  other  grounds 
for  reversal,  the  judgment  would  be  affirmed; 
but  In  our  view  of  the  record,  as  presented, 
there  are  other  and  fundamental  reasons  why 
the  judgment  cannot  be  affirmed,  which  ap- 
pear to  have  been  overlooked  by  counsel.  Wo 
are  averse  to  making  suggestions,  and  re- 
versing judgments  on  grounds  not  urged  nor 
relied  upon  by  counsel,  but  there  are  cases 
where  it  becomes  the  daty  of  the  court  to  do 
so.  An  examination  of  the  complaint  will 
show  that  it  charges  no  spedfle  offense  what- 
ever,—a  vague,  indefinite  charge  that  on  a 
given  date  "he  did  sell  •  •  •  spirituous 
liquors  in  a  manner  oth»  than  provided  by 
said  ordinance."  No  allegation  that  he  had 
sold  liquor  without  having  obtained  a  permit 
The  infesrence  is— and  it  Is  only  Inference— 
that  plaintiff  in  error  was  convicted  of  selling 
liquor  without  a  permit  In  the  police  court 
the  document  is  characterised  as  a  complaint, 
charging  defendant  with  selling  spirituous 
liquors  without  a  license,  "but  no  such  charge 
is  made  In  the  complaint"   It  may^be  in-  . 
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ferred  that  be  was  convicted  of  that  offense 
tn  that  court,  bat  when  we  come  to  the  Jndg- 
ment  of  the  coimt7  court  there  la  nothing  to 
show  of  what  he  was  convicted.  The  Judg- 
ment is  BB  vague  and  indefinite  as  the  com- 
plaint, and  it  could  not  well  have  been  other- 
wise. It  was  not  stipulated  that  he  had  no 
permit.  That  being  the  very  basis  of  the 
case,  no  conviction  could  have  been  had  with- 
out such  admission.  For  all  that  appears,  he 
may  have  had  the  permit,  and  the  sale  of  one 
pint  of  whisky  to  Herman  Steffen  for  me- 
dicinal purposes  may  have  been  legitimate. 
In  the  stipulation  it  is  admitted  that  the  drug- 
gist did  sell  to  "Herman  Steffen,  the  luirty 
named  in  said  complaint,"  the  pint  of  whisky; 
but,  by  reference  to  the  complaint,  it  will  be 
seen  that  no  charge  is  made,  nor  the  name  of 
Steffen  mentioned  at  all.  For  reasons  given 
the  judgment  will  be  reversed,  and  cause  re- 
manded.   Reversed. 


MOSOONI  V.  BUROHINBLL. 

(Oonrt  of  Appeals  of  Ooloiado.     Feb.  10,  1898.) 

▲ssiemnirr  fob  BsHBrir  of  Cbiditobs— InvaIi- 
iDiTT — RioBTs  OF  AsataxsB. 

An  assignee  for  benefit  of  creditors  under 
a  void  assignment  has  no  title  to  the  property  as- 
signed, and  cannot  maintain  replevin  against  the 
sheriff  seizing  it  under  attachment. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Replevin  by  Louis  MosconL  as  assignee  of 
Antonio  and  Joseph  Sarcone,  against  William 
K.  BurchinelL  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

O.  Q.  Richmond,  for  appellant  Blcksler, 
McLean  &  Pershing,  for  appellee. 

REED,  P.  J.  Appellant  claimed  a  stock  of 
goods  by  an  alleged  assignment  claimed  to 
have  been'  made  by  Antonio  and  Joseph  Sar- 
cone. Appellee,  as  sheriff,  levied  an  attach- 
ment upon  the  goods,  at  the  suit  of  creditors, 
after  appellant,  as  assignee,  had  taken  pos- 
session. Appellant  sued  out  a  writ  of  replev- 
in. A  trial  was  had,  resulting  in  a  Judg- 
ment for  the  plaintiff  (appellant).  An  ap- 
peal was  taken  to  this  court,  where  the  Judg- 
ment was  reversed,  and  cause  remanded.  See 
Burchinell  v.  Mosconl,  4  C!olo.  App.  401,  S6 
Paa  307.  The  case  was  retried,  and  is  again 
here  on  appeaL 

On  the  former  appeal,  for  reasons  stated 
in  the  opinion,  and  on  the  authorities  cited, 
the  attempted  assignment  to  appellant,  as 
assignee,  was  held  void  and  inoperative. 
Nothing  has  subsequently  occurred  to  change 
the  conclusion  then  reached,  and  on  a  second 
examination  we  are  fully  satisfied  with  its 
correctness;  nor  is  such  condnsion  in  any 
manner  attacked  on  this  appeal.  If  not  ac- 
quiesced in,  it  is  regarded  as  conclusive  of 
the  question.  Appellant,  by  his  counsel,  now 
urges  a  reversal  on  the  following  grounds: 


(1)  That  the  assignee  was  an  offlcet:  of  the 
court,  and  that  the  sh^ff  had  not  obtained 
permission  of  the  court  to  levy  attachments; 

(2)  that  the  want  of  such  permission  was  made 
the  basis  of  a  motion  to  dismiss,  which  was 
overruled,  and  Is  claimed  to  have  been  emr. 

The  attempted  assignment  was  under  the 
act  of  1885.  Sess.  Laws  1885,  p.  43.  The 
claim  of  counsel  is  based  upon  section  11,  in 
which  Is  the  provision  that  the  assignee  shall 
at  all  times  be  subject  to  the  order  and  sn- 
pervision  of  the  oonrt  or  Jtidge,  etc.  The 
mistake  or  error  at  the  learned  counsel  was 
in  assuming  that  appellant  was  an  assignee. 
To  Invest  him  with  that  character,  and  the 
title  and  control  of  the  property,  a  deed  of 
assignment  complying  vrith  the  law  was  nec- 
essary. It  is  the  origin,  the  foundation,  by 
which  he  becomes  assignee.  The  deed  hav- 
ing been  declared  void  and  inoperative,  lie 
was  not  vested  with  the  position  or  title  to 
the  property,  was  a'  mere  volunteer,  and  any 
interference  on  his  part  was  unwarranted. 
Fiuther  discussion  of  the  position  seems  un- 
necessary. 

Oounsel  insist  In  argument  that,  to  Insnre 
an  equal  pro  rata  division  of  the  proceeds 
of  the  property  among  the  creditors,  he 
should  be  regarded  as  assignee;  otho'wise, 
as  In  this  case,  oae  creditor  could  absorb  the 
estate.  It  is  an  equitable  view,  but  not  In 
harmony  with  well-established  principles. 
The  intention  of  the  statute  was  to  allow  ao 
insolvent  debtor,  by  complying  with  its  re- 
quirements, to  provide  for  an  equitable  pro 
rata  distribution  of  aU  property  for  the  bene- 
fit of  all  of  bis  creditors  and  be  discharged. 
Failing  to  comply  with  the  statute,  the  law 
has  always  been  that  the  first  creditor  hi 
point  of  time  bad  the  prior  right  to  even  the 
whole  estate,  if  necessary  to  satisfy  his  claim, 
leaving  the  party  still  liable  to  an  other 
creditors,  and  unable  to  obtain  a  discharge. 
We  fail  to  find  any  serious  error  In  the 
findings  of  the  district  court,  and  the  Judg- 
ment will  be  afilrmed.   Affirmed. 


BBSHOAR  V.  BOARD  OF  COliTRS  OF  LAS 
ANIMAS  COUNTY. 

(Court  of  Appeals  of  Colorado.     Feb.  10,  189&) 

ConXTIBS  —  CoirrB1.0T8  —  iKBBFIMTni  APnOFKU- 
TlOlt 

An  act  of  1891  (Seas.  Laws  1891,  p.  Ill, 
1 1)  requires  the  county  comnussioniers,  by  resolu- 
tion, to  appropriate  snch  sums  as  are.  necessary  for 
the  coun^  expenses  for  the  ensuing  year;  the  c«s- 
olation  to  specify  tue  purposes  for  which  the  ser- 
eral  appropriationa  are  made.  The  resolutioii 
adopted  provided  that  certain  amoonts  were  ap- 
propriated for  the  different  purposes,  one  of  whidi 
was  "for  ordinary  county  revenues,  6  mills,  $40,- 
446.23."  Held,  that  snch  anwofirhition  waa  not 
so  defective  an  to  enable  the  county  to  defend  an 
action  for  the  contract  price  for  the  publication  of 
the  delinquent  tax  list  tor  the  year  for  which  the 
appropriation  was  made  on  the  ground  that  no  ap- 
propriation waa  made  for  such  purpose^ 
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Action  by  A.  E.  M.  Besboar  against  the 
board  of  county  commlssionecs  of  Las  Animas 
county.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

The  proprietor  of  the  Dally  and  Weekly  Ad- 
vertiser, a  paper  published  in  Las  AT\lTn«H 
county,  made  a  contract  with  the  board  of 
county  commissioners  to  publish  all  advertise- 
ments of  the  county  for  the  year  1893  at  the 
legal  rate  prescribed  by  the  statute.  The 
agreement  was  the  result  of  a  bid  which  was 
put  In  by  the  manager  of  the  paper  on  the 
13th  of  January,  1893,  offering  to  do  the  work 
at  a  specified  rate.  Three  days  afterwards, 
on  the  16th,  the  full  board  met,  and  opened 
the  bids.  There  were  bids  from  three  pub- 
lishers of  three  different  papers.  On  ezam- 
Inatlor  the  board  concluded  the  bid  of  the 
Advertiser  the  most  advantageous  for  the 
county,  and  it  was  accepted  by  a  vote  of  4  to 
1  of  the  commissioners.  The  bid  and  the  pro- 
ceedings of  the  board  were  made  matters  of 
record,  and  everyUiing  was  done  to  make  the 
bid  and  its  acceptance  a  binding  agreement 
on  the  parties.  During  the  year,  according 
to  the  general  provision  of  the  statute,  the 
county  treasurer  furnished  the  Advertiser  the 
delinquent  tax  list,  which  was  published  in 
accordance  with  the  terms  of  the  agreement 
In  the  ensuing  January  the  luiper  presented 
its  claim  for  $2,139.15  for  adjustment  and  al- 
lowance. The  board  refused  to  either  pay  or 
allow  It,  or  any  part  of  it  The  refusal  was 
based  on  what  the  board  claimed  was  the 
illegality  of  the  letting.  In  the  preceding 
year  the  board  had  attempted  to  comply  with 
the  requirements  of  the  act  of  1891,  respect- 
ing the  methods  by  which  counties  should  con- 
tract and  the  steps  which  the  governing  au- 
thorities must  pursue  in  order  to  enter  into 
binding  obligations.  This  act  will  be  comment- 
ed on  in  the  opinion.  On  the  18th  day  of  Octo- 
ber, 1892,  at  a  regular  session  of  the  board 
of  county  commissioners  of  Las  Animas  coun- 
ty, they  passed  a  resolution  in  the  following 
terms: 

"Whereas,  under  and  by  virtue  of  an  act 
of  the  general  assembly  of  the  state  of  Colo- 
rado (page  111,  section  1,  Session  Laws  of 
1891  of  the  State  of  Ck>lorado),  we,  the  board 
of  coimty  commissioners,  are  required,  in  the 
last  quarter  of  each  fiscal  year,  to  pass  a 
resolution,  to  be  termed  the  'Annual  Appro- 
priation Resolution  for  the  Next  Fiscal  Year": 
Now,  therefore,  be  it  remembered  that  on  the 
18th  day  of  October,  1892,  the  same  being  one 
of  the  days  of  the  regular  October  term  of  the 
board  of  county  commissioners  of  Las  Animas 
county.  In  regular  session  assembled,  and  in 
pursuance  of  the  act  above  referred  to,  be  it 
resolved,  that  we,  the  said  board  of  county 
commissioners,  do  make,  levy,  and  appropri- 
ate the  following  various  amounts  for  the  dif- 
ferent purposes  for  the  next  fiscal  year,  begin- 
ning January  the  1st,  1893,  and  base  our  ap- 
propriation and  levy  upon  a  total  assessed 
valuation  of  all  the  real  and  personal  property 
in  said  Las  Animas  county,  which  Is  valued 
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at  six  million,  seven  hundred  and  forty-one 
thousand  and  thirty-nine  dollars,  and  we  here  ■ 
by  levy  and  appropriate  as  follows,  to  wit: 

For  ordinary  county  revenue,  6  mills  $40,446  23 
For  interest  on  county  bonds,  1  mill      6,741  00 

For  road  fohd,  1%  mills 10,11161 

For  general  county  Bchool  fund,  3 

mills    20,223  11 

For    unforeseen    contingencies,    \i 

miU   3,370  50 

For   outstanding   indebtedness,    2.9 

mUls    14,156  10 

For  the  support  of  the  poor,  1  mill..  6,741  00 
For  World's  Fair  exhibit  0.1  miU. .  G74  10 

For  state  tax,  4  mills 28,964  00 

"The  above  and  foregoing  resolution  being 
dtily  submitted  to  said  board  at  their  regular 
session  as  aforesaid,  voted  as  follows,  to  wit: 
For  said  resolution— Ayes,  4;  nays,  none. 

"In  witness  whereof,  we,  the  said  board  of 
county  commissioners,  each  for  himself,  has 
hereunto  set  his  hand  and  seal  at  Trinidad, 
Colorado,  this  18th  day  of  October,  A  D.  1892. 
[Signed]  Thomas  Cook,  Chairman.  W.  A. 
Collins.     Sol  H.  Jaffa.     J.  Ramon  Aguilar." 

The  resolution  was  recorded  In  the  records 
of  the  board,  and  the  bid  and  agreement, 
which  have  been  before  referred  to,  were 
supposed  to  have  beea  made  by  virtue  of  the 
authority  found  in  the  resolution.  When  the 
board  refused  to  pay,  the  proprietor  of  the 
paper  brought  suit  and  in  his  complaint  set 
up  these  various  matters.  The  suit  was 
contested,  but  in  the  answer  no  defense  was 
put  in,  save  what  resulted.  If  at  all,  from  an 
averment  of  a  failure  to  appropriate  any 
moneys  for  the  payment  of  the  ordinary  ex- 
penses of  the  county.  The  levy  for  the  year 
1893  was  a  little  upward  of  $40,000.  The 
court  found,  as  a  matter  of  fact  that  only 
about  $30,000  was  applied  to  the  payment 
of  the  ordinary  current  expenses  for  the 
fiscal  year  of  1893.  In  the  month  of  January, 
1894,  a  good  many  claims  were  presented  to 
the  board,  and  at  the  same  time  with  the 
claim  put  in  by  the  Advertiser,  and  a  very 
considerable  sum,  amounting  to  nearly  $10,- 
000,  was  ordered  to  be  paid  out  of  the  cur- 
rent revenues  of  the  county.  On  these  facts 
the  county  had  judgment  and  the  plaintiff 
prosecutes  error. 

W.  M.  Mahln  and  J.  M.  John,  for  plaintiff 
in  error.  John  A.  Gordon,  for  defendant  in 
error. 

BIS8ELL,  J.  (after  stating  the  facts).  The 
act  of  1891  (Sess.  Laws  1891,  p.  Ill)  was, 
in  its  purpose,  a  very  substantial  departure 
from  the  general  plan  of  the  revenue  legisla- 
tion which  affects  counties.  Up  to  that  time 
the  board  of  county  commissioners,  which 
is  the  governing  body,  was  Intrusted  gen- 
erally with  full  power  and  discretion  to  man- 
age, control,  and  regulate  the  funds  of  the 
county,  and  their  disbursement  Generally 
speaking,  there  was  very  little  restraint  put 
upon  them,  other  than  what  was  found  in 
the  general  enactments  which  conferred 
their  powers  and  defined  their  duties.    The 
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laxity  of  tbe  system  resulted  In  the  creation 
of  very  large  county  debts,  and  this  act  was 
evidently  passed  to  restrain  and  control 
these  bodies  In  the  disbursement  of  county 
funds.  It  is  wholly  unnecessary  to  state 
the  act  in  detail,  even  though  it  consists  of 
only  five  sections.  The  only  portion  with 
which  we  are  directly  concerned  is  a  part 
of  the  first  section:  "The  board  of  county 
commissioners  of  each  county  in  this  state 
shall,  within  the  lust  quarter  of  each  fiscal 
year,  and  at  the  same  time  that  the  annual 
levy  of  taxes  is  made,  pass  a  resolution  to  be 
termed  the  annual  appropriation  resolution 
for  the  next  fiscal  year,  in  which  said  board 
shall  appropriate  such  sum,  or  sums  of  mon- 
ey as  may  be  deemed  necessary  to  defray 
all  necessary  expenses  and  liabilities  of 
such  county  for  the  next  fiscal  year,  and  In 
such  resolution  shall  specify  the  objects  and 
purposes  for  which  such  appropriations  are 
made,  and  the  amount  appropriated  for  each 
object  or  purpose.  No  further  appropriation 
shall  be  made  at  any  other  time  within  such 
fiscal  year,  nor  shall  the  total  amount  appro- 
priated exceed  the  probable  amount  of  reve- 
nue that  will  be  collected  during  the  fiscal 
year."  The  evident  purpose  of  this  legisla- 
tion was  to  compel  the  board,  in  the  last 
quarter  of  the  fiscal  year,  to  consider  and 
decide  with  great  care  the  levy  which  should 
be  made,  and  the  objects  to  which  tbe  mon- 
eys which  might  be  realized  from  it  should 
be  put  In  other  words,  the  legislature  In- 
tended to  compel  the  board  of  county  com- 
missioners to  particularize  tbe  purposes  to 
Which  the  moneys  should  be  applied.  By 
this  means  all  subsequent  diversion  of  the 
'public  funds  to  Illegal  uses,  because  of  per- 
sonal, political,  or  other  considerations,  was 
substantially  prevented.  The  contention  In 
the  present  case  Is  that  this  resolution  which 
the  board  passed  In  October,  1892,  did  not 
amount  to  an  appropriation,  within  the  scope 
and  purview  of  that  act.  We  do  not  believe 
the  necessary  legal  construction  of  the  stat- 
ute compels  any  such  conclusion.  In  order 
to  determine  what  construction  must  be 
adopted,  regard  must  be  had  both  to  the 
evils  which  were  aimed  at,  and  the  objects 
sought  to  be  accomplished.  We  are  likewise 
entitled  to  consider  the  persons  to  be  affect- 
ed, and  the  general  character  of  these  gov- 
erning bodies,  as  they  exist  in  the  various 
counties  In  the  state.  One  purpose  was  to 
limit  the  levy  to  the  ordinary  and  necessary 
expenses  of  the  county,  and  the  other  to 
secure  an  antecedent  separation  of  the  total 
revenues  to  be  derived  from  taxation  Into 
the  various  sums  necessary  for  the  different 
purposes  of  county  government.  Another  ob- 
ject was  to  compel  the  antecedent  determina- 
tion of  the  exact  amount  which  should  be 
used  for  the  general  expenses  of  the  county, 
as  well  as  the  sums  which  might  be  applied 
to  other  purposes;  In  arriving  at  our  con- 
clusion we  have  a  right,  also,  to  consider 
the  Impossibility  to  determine  in  advance  aU 


the  different  uses  to  which  the  money  m 
the  general  fund  of  the  county  can  lejfiii- 
mately  be  put  Hany  expenditures  are  en- 
tirely legitimate,  even  under  the  act  of  lisn, 
and  must  be  paid  out  of  the  general  revenues 
otjiie  county,  and  out  of  what  is  known  as 
the  "General  County  Fund,"  which  can  nei- 
ther be  anticipated,  determined,  nor  provided 
for  by  any  specific  antecedent  appropriation. 
As  suggested,  we  likewise  have  a  right  to 
consider  that  the  boards  are  made  up  many 
times  of  men  who  are  not  accustomed  to 
legal  forms,  or  usages  of  legislative  bodies, 
and  who  can  hardly  be  expected  to  use  the 
accuracy  and  precision  which  osnaUy  char- 
acterize the  work  ol  trained  persons  In  either 
of  those  departments.  We  shall  therefore,  oa 
these  lines,  consider  the  sufficiency  of  this 
appropriation  under  the  act  of  1891. 

There  is  another  matter  to  which  attentioa 
should  pi'obably  be  called  before  any  cita- 
tion of  authorities,  or  anj;  more  general  dis- 
cussion. The  general  revenue  la  ws  of  the  stale 
provide  for  the  collection  of  taxes,  and  the 
enforcement  of  penalties,  on  well-defined 
lines.  If  the  taxes  ate  not  paid  at  tbe  time 
they  become  due,  the  statute  has  provided 
means  by  which  the  collection  can  be  en- 
forced, through  a  sale  of  the  property.  To 
effect  this,  the  delinquent  tax  list  must  be 
advertised,  and  the  treasurer  Is  directed  to 
prepare  the  list  of  delinquents  each  year, 
and  furnish  them  to  a  paper  for  publication, 
and  thereby  give  notice  to  the  delinquent, 
and  an  opportunity  to  other  persons  to  pay 
the  taxes  and  secure  title  to  the  land.  It 
would  be  Impossible  otherwise  to  enforce  the 
collection  of  taxes  In  addition  to  thte  gen- 
eral scheme.  Gen.  St  1883,  S  2872,  piDvides 
that  the  board  shall  allow  the  amount  agree-l 
on,  or,  If  there  has  been  no  agreement  sluiU 
make  a  reasonable  allowance  to  tbe  put>- 
Usher,  for  printing  the  delinquent  tax  list 
Under  these  circumstances,  we  cannot  con- 
clude the  publication  of  this  list,  and  the 
payment  of  the  requisite  sum  therefor,  to  be 
one  of  the  evils  aimed  at  though  it  may  pos- 
sibly be  within  the  scope  of  the  enactment 
We  may  rightfully  consider  this  general  Uv- 
islation,  and  regard  It  as  of  conslderalil.! 
force  in  supporting  the  very  liberal  con.stnie- 
tlon  which  we  put  on  the  proceedings  of  tl;e 
board. 

As  a  general  proposition,  no  specific  words 
are  essential  to  an  appropriation.  This  lit>- 
eral  rule  of  construction  has  been  many 
times  applied  where  the  constitutional  pro- 
visions are  that  every  law  which  provides 
for  the  Imposition  of  a  tax  shall  distinctly 
state  the  object  to  which  It  Is  to  be  applied. 
If  this  rule  prevails  with  reference  to  a 
constitutional  provision  which  has  undertak- 
en to  restrict  the  power  of  the  legislature  In 
Imposing  taxes,  it  certainly  Is  not  Inapt  to 
use  It  in  construing  an  act  which  haa  for  its 
general  purpose  the  regulation  and  control 
of  county  expenditures.  People  v.  Supervis- 
ors of  Orange  Co.,  17  N.  Y.  235;   People  v. 
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Home  Ins.  C!o.,  92  N.  T.  328;  McCanley  t. 
Brooks,  16  Cal.  11;  Carr  v.  State,  127  Ind. 
204,  28  N.  £.  778.  The  same  rule  has  been 
substantially  adopted  in  this  state,  and  has 
received  the  sanction  of  the  supreme  court 
City  ot  Leadvllle  v.  Matthews,  10  Colo.  125, 
14  Pac  112;  In  re  Continuing  Appropria- 
tions, 18  Cola  182,  32  Pac.  272;  Lithograph- 
ing Co.  T.  Henderson,  18  Colo.  250,  32  Pac. 
417.  According  to  these  authorities,  no  pre- 
cise form  need  be  used,  in  order  to  make  the 
resolution  effective  within  the  terms  of  such 
an  act  If  we  look  to  the  list  alone,  un- 
doabtedly,  we  do  not  find,  in  terms,  an  ap- 
propriation for  ordinary  county  purposes. 
Th6  phraseology  adopted  by  the  board  is  un- 
happy and  inexact,  in  that  it  says,  "for  or- 
dinary county  revenue,  6  mills,  $40,000." 
Taken  by  itself,  it  would  look  as  though  the 
object  and  purpose  of  the  resolution  was 
simply  the  settlement  of  the  levy  which 
should  be  made,  and  a  statement  of  the  prob- 
able amount  to  be  derived  from  one  of  that 
size  and  description.  The  other  items  men- 
tioned are  more  specific,  and,  of  themselves, 
would  necessarily  be  taken  to  be  both  a  levy 
and  an  appropriation.  This  is  true  as  to  the 
road  fund,  interest  on  bonds,  the  support  of 
the  poor,  the  World's  Fair  exhibit  and  the 
other  Items.  No  one  could  be  misled  as  to 
these,  because  the  purpose  to  which  the  mon- 
ey was  to  be  put  is  plainly  expressed  in  the 
phraseology  of  the  resolution.  If  the  first 
Item  had  read,  "For  ordinary  county  pur- 
poses, six  mills,  and  $40,000,"  there  would  l>e 
very  UtUe  hesitatitm  on  the  part  of  anybody 
to  conclude  the  board  intended  both  to  fix 
the  amount  of  the  levy,  and  designate  the 
snm  which  might  l>e  used  for  general  county 
purposes.  The  intent  and  purpose  of  the 
board  are  so  plainly  manifest  from  the  terms 
of  the  resolution,  we  must  conclude  it  was 
their  Intention  to  appropriate  $40,000  for  gen- 
eral county  purxKises,  and  to  make  the  levy 
6  mills.  This  does  no  violence  to  any  rec- 
ognized can(Hi  of  construction.  It  effectu- 
ates the  evident  purpose  of  the  board.  It 
does  equity  as  l>etweeB  these  parties,  and 
certainly  as  lietween  the  board  and  all  others 
to  whom  they  may  have  paid  money  for  the 
year  1893.  How  the  board  can  expend  $40,- 
000  for  general  county  purposes,  on  the  basis 
of  this  appropriation,  and  then  Insist,  be- 
cause they  are  disposed  to  contest  this  bill, 
that  they  have  violated  the  law,  and  have 
failed  to  make  any  appropriation  which  can 
be  used  for  such  purposes,  is  not  readily  ap- 
prehended. The  board  has  either  violated 
the  law  in  every  instancy  where  they  have 
paid  oat  a  single  dollar  of  that  $40,000  for 
general  county  purposes,  because  they  made 
no  appropriation  whatever,  or,  if  it  is  to  be 
taken  as  an  appropriation  within  the  terms 
of  the  statute,  they  are  certainly  obligated 
to  pay  this  bill,  if  in  its  amount,  and  by  the 
performance  of  the  contract  the  account  is 
gentUne.  The  general  language  of  the  reso- 
lution likewise  leads  to  this  conclusion.    The 


act  of  1891  Is  specifically  referred  to.  The 
words  "appropriation"  and  'levy"  are  like- 
wise used,  and  the  board  evidently  Intended 
to  comply  with  the  law,  and  to  appropriate 
$40,000  to  general  county  purposes.  The  bill 
in  suit  was  undoubtedly  a  general  county 
purpose,  and  a  legitimate  and  lawful  ex- 
penditure authorized  by  the  General  Stat- 
utes, which  likewise  directed  the  board  to 
pay  the  sum  agreed  on  for  its  publication,  or 
to  make  a  reasonable  allowance  to  the  print- 
er therefor.  If  it  were  at  all  necessary,  we 
sho.uld  be  inclined  to  conclude  the  act  of 
1891  did  not  repeal  section  2872,  and,  in  the 
absence  of  an  approprlati(m,  that  the  board 
of  county  commissioners  would  be  compelled, 
under  the  law,  to  pay  for  the  printing  of  the 
delinquent  tax  list  The  act  of  1891  con- 
tains no  repealing  clause,  and  there  is  noth- 
ing in  Its  terms  or  in  its  provisions  which 
would  operate,  by  implication  or  otherwise, 
to  repeal  the  provision  of  the  General  Stat- 
utes. 

We  might  possibly,  also,  be  incUned  to 
bold,  if  it  were  necessary,  that  this  defense 
of  ultra  vires  was  not  open  to  tiie  county. 
The  contract  has  been  performed,  the  county 
bad  the  lienefit  and  accepted  the  results,  and 
there  is  some  question,  under  the  authori- 
ties, whether  it  Is  open  to  the  county  to  dis- 
pute the  claim.  Insurance  Co.  v.  McClelland, 
9  Colo.  11,  9  Pac.  771;  Hitchcock  v.  Galves- 
ton, 96  C.  S.  341.  The  other  conclusions  fur- 
nish a  way  to  dispose  of  the  case  which  Is 
so  entirely  satisfactory  that  we  are  disin- 
clined to  put  the  decision  on  the  last-named 
ground,  or  to  enter  cm  an  argument  In  sup- 
port of  its  accuracy  or  its  applicability.  It 
is  simply  suggested  to  show  that,  as  a  gen- 
eral proposition,  it  is  not  open  to  counties  to 
accept  results,  and  r^use  to  pay  for  what 
has  been  done  for  them.  The  practice  does 
not  accord  with  that  spirit  of  commercial 
honesty  which  ordinarily  characterizes  bod- 
ies of  this  description. 

We  are  therefore  of  the  opinion  the  court 
erred  in  holding  the  defense  good,  and  its 
decision  adjudging  the  resolution  Insufficient 
as  an  appropriation  not  in  accord  with  the 
law.  The  case  will  therefore  be  reversed, 
and  remanded  for  a  new  trial  in  conformity 
with  this  opinion.  The  county  should  be 
permitted  to  amend  its  answer,  and  put  in 
such  defense  to  the  claim  as  it  may  be  ad- 
vised, except  as  controlled  by  this  opinion. 
Reversed  and  remanded. 


SADLER  V.  STATE.  (No.  1,426.) 
(Supreme  Court  of  Nevada.  March  2,  1896.) 
PBESDMPTioys  oif  APPE*i,--IS8nrriciBST  Rkoosd. 
The  plaintiff,  as  lieutenant  goTemor,  sued 
to  recover  oompensation  for  17  dayg'  services, 
during  wliich  time  he  alleged  he  had  acted  at 
govemor  of  the  state.  The  answer  denied  tliat 
he  had  acted  in  that  capacity  for  more  ttum  four 
days.  Judgment  was  rendered  in  the  plaintiff's 
favor,  and  without  statement  on  appeib  or  mo- 
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tion  for  new  trial  the  defendant  appealed.  Beld^ 
that  the  presumption  is  that  the  court  fonnd  that 
he  had  acted  as  governor  for  the  time  alleged, 
and  that  the  evidence  was  sufficient  to  support 
the  finding. 
(Syllabus  by  Bigelow,  0.  J.) 

Appeal  from  district  court,  Onnsby  conn- 
ty;   G.  E.  Mack,  Judge. 

Action  by  Belnhold  Sadler  against  the  state 
of  Nevada.  Judgment  for  plaintiff,  and  the 
state  appeals.    Affirmed. 

Eobt.  M.  Beatty,  Atty.  Gen.,  for  the  State. 
James  R.  Judge,  for  respondent. 

BIGELOW,  C.  J.  The  plaintiff,  as  lieu- 
tenant governor,  brought  bis  action  in  the 
district  court  to  recover  $136  as  compe usa- 
tlon  due  him  for  17  days'  services  rendered 
by  him  during  the  month  of  Noyemtter,  1885, 
as  acting  governor  of  the  state  of  Nevada, 
and  for  mileage  In  connection  with  those 
servicea  The  statute  provides  (St  1891,  p. 
101)  that  "the  lieutenant  governor  shall  re- 
ceive ten  dollars  per  day  when  acting  as 
president  of  the  senate,  and  eight  dollars 
per  day  when  acting  as  governor,  and  such 
mileage  as  is  paid  to  memlieis  of  the  legisla- 
ture." As  no  objection  has  been  made  to 
the  complaint,  we  shall  treat  the  allegation 
that  be  was  "acting  governor"  during  the 
time  mentioned  as  it  was  treated  in  the 
court  below,  as  equivalent  to  an  allegation 
that  he  was  then  "acting  as  governor."  The 
answer  denies  that  the  plaintiff  acted  as  gov- 
ernor for  more  than  four  days  during  the 
month  of  November,  1895,  and  contains  an 
allegation  tbat  for  the  four  days  be  has 
been  fully  paid.  It  will  thus  be  seen  that 
a  square  issue  of  fact  was  made  by  the 
pleadings  as  to  the  length  of  time  be  had 
acted  as  governor,  for  clearly  he  is  only  en- 
titled to  compensation  during  the  time  he 
had  so  acted.  Judgment  was  rendered  in 
the  plaintiffs  favor  for  the  full  amount  of 
his  demand  for  services,  less  four  days,  for 
which  be  had  been  paid;  but  be  was  allowed 
no  mileage.  From  this  judgment  the  state 
appeals. 

There  was  no  motion  for  new  trial,  nor  Is 
there  any  statement  on  appeal.  It  follows 
that  there  is  nothing  Ijtefore  this  court  ex- 
cept the  judgment  roll,  which  consists  of 
only  the  complaint,  the  answer,  and  the 
judgment  McCausland  v.  Lamb,  7  Nev. 
238.  Under  these  circumstances  we  must 
presume  tliat  the  court's  findings  were  such 
as  to  support  the  judgment  (Welland  v.  Wil- 
liams, 21  Nev.  230,  29  Pac.  403),  and,  conse- 
quently, that  it  was  found  that  plaintiff  had 
acted  as  governor  during  the  time  alleged! 
In  the  absence  of  a  motion  for  new  trial, 
the  question  of  whether  this  finding  was 
correct  is  not  before  us.  James  v.  Goode- 
nough,  7  Nev.  324;  Burbank  v.  Rivers,  20 
Nev.  81,  18  Pac.  753.  We  must  presume  the 
evidence  was  suftlclent  to  support  it,  or  that 
otherwise  the  defendant  would  have  moved 
tor  a  new  trial  on  that  ground.    The  ques- 


tion, therefore,  principally  argued,  as  to  when 
the  lieutenant  governor  acts  as  governor,  is 
not  so  presented  that  It  can  be  decided. 
Judgment  affirmed. 

BELKNAP  and  BONNIFIELD,  JJ.,  con- 
cur. 


ORR  V.  ULYATT  et  aL     (No.  1,450.) 

(Supreme  Court  of  Nevada.     Uarch  2,  1890.) 

UoRTOAOES — Homestead  Extrt — iNccHBRAiica— 

Aliexatiok. 

1.  Rev.  St  U.  S.  i  2296,  providing  that  no 
lands  acquired  under  the  homestead  act  "shall 
in  any  event  become  liable  to  the  satis&ctioQ  of 
any  debt  contracted  prior  to  the  issuing  of  a  pat- 
ent therefor,"  does  not  prohibit  a  voluntary  in- 
cumbrance by  mortgage. 

2.  Under  Gen.  St  |  3284,  providmg  that  a 
mortgage  of  real  property  shall  not  be  deemed  a 
conveyance,  a  mortgage  is  a  mere  security  for  a 
debt  and  is  not  an  aUenation. 

Appeal  from  district  court,  Washoe  county; 
A.  E.  Cheney,  Judge. 

Suit  by  Thomas  Orr  against  George  0.  Uly- 
att  and  others  to  foreclose  a  mortgage.  From 
a  Judgment  exempting  a  homestead  from  the 
operation  of  the  mortgage  lien,  and  from  an 
order  denying  a  motion  for  a  new  trial,  plain- 
tiff appeals.     Reversed. 

R.  li.  Clarke,  for  appellant  T.  E.  Haydon, 
for  respondents. 

BELKNAP,  J.  This  is  a  suit  of  foreclosure. 
The  mortgaged  property  consists  in  part  of  a 
homestead  entered  March  26,  1885,  under  the 
law  of  congress.  The  mortgage  was  made 
April  10,  1891,  and  before  final  proof.  Pat- 
ent was  issued  January  30,  1892.  Defenses 
were  interposed  by  answer,  but  the  court  in 
its  written  findings,  found  in  favor  of  appel- 
lant upon  all  issues,  and  ordered  judgment  in 
his  favor  except  as  to  so  much  of  the  mort- 
gaged premises  as  are  embraced  by  the  home- 
stead claim.  The  property  was  originally 
mortgaged  by  respondents  In  the  year  1SS3, 
and  the  present  debt  is  a  renewal  of  the  far- 
mer debt  These  transactions  do  not  influ- 
ence the  matter.  The  question  is  whetber 
the  homestead  property  Is  liable  on  this  suit 
Section  2296,  Rev.  St  U.  S.,  provides  "that  do 
lands  acquired  under  the  provisions  of  (bis 
chapter  shall  in  asy  event  become  liable  to 
the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  a  patent  therefor."  This 
provision  has  frequently  been  a  subject  of 
Judicial  construction.  -Nycum  v.  McAllister. 
33  Iowa,  374,  was  a  stilt  to  foreclose  a  mort- 
gage given  upon  a  homestead  under  the  law 
of  congress.  The  defense  was  that  under  the 
provisions  of  section  2296,  above  quoted,  the 
mortgage  could  not  be  enforced.  The  court 
in  that  case  said:  "The  question  presented 
for  our  decision  is  whether  a  homestead  taken 
under  the  act  of  congress  may  be  conveyed 
by  mortgage  executed  by  the  homestead  set- 
tier  to  secure  a  debt  contracted  prior  to  the 
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Issolnsr  of  the  patent  for  tbe  land.  *  *  * 
Does  the  provision  of  the  act  of  congress  just 
referred  to  render  Invalid  a  mortgage  upcm 
the  homestead  settler's  interest,  in  case  no 
patent  has  been  Issued  to  him?  The  provi- 
sion Is  clearly  Intended  for  the  protection  of 
tbe  settler.  It  is  not  a  limit  or  restriction 
upon  the  right  he  acquires  to  the  land.  Nei- 
ther does  it  operate  as  a  disability  forbidding 
the  sale  or  transfer  of  his  interest  in  the 
land.  This  view  is  certainly  correct,  in  case 
the  settler  has  done  all  the  law  requires  him 
to  do  in  order  to  obtain  a  patent,  when  he  has 
a  right  to  the  patent,  and  it  lias  not  been 
withheld  through  his  fault.  In  such  a  case 
his  right  to  the  land  would  be  full  and  com- 
plete. Now,  the  provision  in  question  is  not 
a  restriction  upon  his  right— it  is  not  a  limit 
upon  his  right— to  dispose  of  the  land  in  a 
manner  recognized  by  the  law.  The  law  rec- 
ognixea  his  right  to  convey  his  land  by  mort- 
gage. Such  an  Instrument,  when  executed 
in  a  valid  form  upon  bis  homestead,  must  be 
enforced.  Tbe  provision  is  intended  as  a 
shield  for  his  protection,  and  is  not  a  weapon 
for  the  destruction  of  any  of  bis  rights." 
Again,  in  Fuller  v.  Hunt,  48  Iowa,  163,  tbe 
question  was  presented  whether  one  who  had 
entered  a  homestead  claim  could  mortgage  it 
prior  to  tbe  time  he  was  entitled  to  make  final 
proof.  It  was  claimed  that  under  the  provi- 
sions  of  section  2290,  above  quoted,  the  home- 
stead was  not  liable  for  a  mortgage  made 
prior  to  the  Issuance  of  the  patent  Said  the 
court:  "If  the  land  Is  liable  at  aU,  it  is  by 
notice  of  the  act  by  which  tbe  debtor  undei^ 
took  to  create  a  special  lien  upon  it,  and  we 
have  to  say  tliat  we  think  the  debtor's  act  had 
that  effect.  Mere  exemptions  from  execution 
do  not  prevent  the  debtor  from  creating  such 
lien.  Exemptions  are  provided  merely  for  the 
debtor's  protection.  Such  is  the  general  rule, 
and  such,  it  appears  to  us,  is  the  intention  of 
the  homestead  act.  The  onfy  reason  suggest- 
ed why  the  claimant  under  the  homestead  act 
should  not  be  allotved  to  mortgage  his  home- 
stead is  that  it  would  be  against  public  In- 
terest. But  the  fact  that  the  act  provides 
against  alienation  by  the  claimant,  and  does 
not  provide  against  mortgaging,  unless  aliena- 
tion Includes  mortgaging  (a  point  which  will 
be  hereafter  considered),  indicates  that  it  was 
not  deemed  to  be  against  the  public  interest 
that  the  claimant  should  mortgage  his  home- 
stead." In  Lang  v.  Morey,  40  Minn.  396,  42 
N.  W.  88,  it  was  decided  tliat  a  person  mak- 
ing a  homestead  entry  may  mortgage  it  prior 
to  submitting  final  proof.  In  deciding  the 
case  the  court  called  attention  to  its  previous 
decisions  upon  the  same  subject:  Townsend 
T.  Fenton,  30  Minn.  528,  16  N.  W.  421;  Rail- 
road Co.  V.  Sture,  32  Minn.  95,  20  N.  W.  229; 
and  Lewis  v.  WethereU,  36  Minn.  386,  31  N. 
W.  356,— and  Bald:  "In  the  first  of  these 
cases  It  was  held  that  an  agreement  made 
after  the  entry,  but  before  final  proof,  to  con- 
rey  lands  held  under  the  homestead  act, 
when  the  patent  should  be  issued.  Is  valid. 


In  the  second  It  was  decided  that  the  entry 
by  tbe  homesteader  is  a  contract  of  purchase; 
that  thereupon  he  has  an  Inchoate  title  to  the 
land,  which  is  property,— a  vested  right,— 
which  can  only  be  defeated  by  his  failure  to 
perform  the  conditions  affixed;  that  if  these 
are  performed,  he  becomes  invested  with  full 
ownership,  and  an  absolute  right  to  a  patent, 
which,  when  issued,  relates  back  to  the  time 
of  the  entry,— wliile  in  the  last  it  was  deter- 
mined that  section  2296,  Rev.  St  U.  S.,  which 
prescribes  'that  no  lands  acquired  under  the 
provisions'  of  the  homestead  act  'shall,  in  any 
event,  become  liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuing  of  tbe 
patent  therefor,'  upon  which  plaintiff  seems 
to  rest  her  case,  was  manifestly  intended  for 
the  protection  of  the  entryman,  to  prevent 
the  appropriation  of  the  land  in  invltum  to 
the  satisfaction  of  debts  incurred  anterior  to 
the  issuance  of  the  patent  and  that  a  mort- 
gage given  upon  a  government  homestead,  so 
called,  after  a  final  certificate  has  been  is- 
sued, but  before  tbe  reception  of  the  patent, 
is  efflcaclous.  As  the  section  depended  upon, 
above  quoted,  applies  to  proceedings  against 
an  unwilling  party  only,  and  there  is  no  pro- 
vision of  the  law  expressly  prohibiting  the 
act  which  the  plaintiff  seeks  to  avoid,  we  are 
unable,  in  view  of  the  effect  attributed  to  the 
making  and  filing  of  the  affidavit  of  entry  in 
Townsend  v.  Fenton,  supra,  to  distinguish  be- 
tween mortgages  executed  prior  and  those 
executed  subsequent  to  final  proof  and  deliv- 
ery of  the  final  certificate."  In  Cheney  v.. 
White,  5  Neb.  261,  and  in  Jones  v.  Yoakam, 
Id.  265,  It  was  decided  that  a  homestead  set- 
tler, under  United  States  laws,  after  making 
final  proof,  may  mortgage  the  homestead,  not- 
withstanding the  patent  has  not  been  issued. 
In  Jones  v.  Yoakam  the  court  said:  "All 
that  congress  could  have  Intended  by  this  sec- 
tion [2296]  was  that  the  owner  of  such  home- 
stead should  not  be  deprived  of  the  land  by 
virtue  of  legal  process  founded  on  a  debt  con- 
tracted before  the  patent  has  issued.  It  Is 
not  Intended  to  do  more  than  protect  him 
against  tbe  compulsory  payment  of  such  a 
debt.  Mark  the  language  employed:  'No 
land  •  •  •  shall  be  liable,'  etc.,  that  la, 
bound  or  answerable,  in  law  or  equity.  It 
was  Intended  simply  as  a  protection  and  bene- 
fit to  the  owner  of  the  homestead,  and  not  as 
a  prohibition  upon  his  right  of  alienation  by 
deed  or  mortgage,  and  for  any  valuable  con- 
sideration which  he  may  choose  to  accept.  It 
is  a  benefit  which  he  may  waive  or  claiim  at 
his  own  option."  See,  also,  Spless  v.  Neu- 
berg,  71  Wis.  279,  37  N.  W.  417;  Kirkaldie  v. 
Larrabee,  31  Cal.  456;  Orr  v.  Stewart  67  Cal. 
275,  7  Pac.  693. 

In  this  statu  it  is  provided  by  statute  that 
a  mortgage  of  real  property  shall  not  be  deem- 
ed a  conveyance,  whatever  its  terms,  so  as 
to  enable  tbe  owner  of  the  mortgage  to  re- 
cover possession  of  the  land  without  a  fore- 
closure and  sale.  Oen.  St  §  3284.  Under 
the  provision  a  mortgage  is  not  an  alienation. 
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bnt  a  mere  security  for  a  debt  In  FuU»  v. 
Hunt  this  objection  was  considered  as  fol- 
lows: "The  giving  of  a  mortgage  may  re- 
sult In  alienation,  but  it  is  not  such  of  Itself, 
aor  can  it  be  said  ttiat  the  mortgage  Is  given 
with  such  purpose.  Land  ia  often  mortgaged 
with  the  view  of  obviating  the  necessity  of 
alienation.  The  office  of  a  mortgage  is  sim- 
ply to  create  a  lien.  Under  our  statute  the 
legral  title  remains  in  the  mortgagor,  though 
the  case  would  not  probably  be  different  if  it 
passed  to  the  mortgagee.  A  conveyance  made 
merely  to  create  a  Uen  lacks  the  essential  ele- 
ment of  alienation."  The  order  of  the  district 
court  denying  a  new  trial  must  be  reversed, 
and  an  order  made  directing  that  court  to  en- 
ter a  decree  in  conformity  with  the  views 
herein  expressed.     And  it  is  so  ordered. 

BI6EL0W,  C.  J.,  and  BONNIFIBLD,  J., 
concur. 


STATE   v.   O'KEEFB.     (No.   1,465.) 
(Supreme  Court  of  Nevada.     Feb.  29,  1896.) 

ROBBRBT  —  AlDBB    AKD    ABITrOIt  —  TbIAL  —  Kb- 

mabk8  of  ck>un8bl  —  appbai,  — 
Hakmlkss  Bbhok. 

1.  That  defendant,  with  other  boyB,  invaded 
prosecntor^B  premises,  drove  prosecator's  com- 
panion to  the  rear  of  the  house,  and  detained  him 
there  while  two  others  robbed  prosecutor,  is  suffi- 
cient to  show  that  defendant  aided  in  the  rol>- 
hery,  qo  as  to  warrant  his  conviction  therefor. 

2.  Argument  of  the  prosecuting  attorney, 
that  defendnnt'p  failure  to  call  as  witnesses  his 
alleged  accomplices  was  evidence  of  his  guilt,  is 
not  ground  for  reversal,  where  defendant  failed 
to  request  the  court  to  instruct  the  jury  to  dis- 
regard such  argument,  though,  at  the  time,  he 
objected  tberpto.  aud  excepted  to  denial  of  his 
motion  to  strike  ont  the  same. 

8.  Where  the  evidence  shows  that  defendant 
was  guilty  of  robbery,  he  cannot  complain  that 
he  was  convicted  of  an  attempt  to  commit  the 
crime. 

Appeal  from  district  court.  Storey  county; 
C.  E.  Mack,  Judge. 

John  O'Keefe  was  convicted  of  a  crime, 
and  appeals.    Affirmed. 

George  D.  Pyne  and  F.  M.  Huffaker,  for 
appellant.  Langan  &  Knight  and  Robt.  M. 
Beatty,  Atty.  Gen.,  for  the  State. 

BELKNAP,  J.  Appellant  was  tried,  sepa- 
rately, upon  an  indictment  charging  blm. 
Jointly  with  Charles  Martin  and  Frank  Con- 
Ian,  of  the  crime  of  robbery,  perpetrated  up- 
on the  person  of  Jonathan  Leea  It  was 
shown  that  Lees  and  McDonald,  during  the 
daytime,  were  in  the  front  portion  of  a  house 
occupied  by  McDonald,  when  a  party  of 
boys,  among  whom  was  the  defendant,  in- 
vaded the  premises,  separated  the  men,  by 
driving  McDonald  to  the  rear,  and  detaining 
him  there  while  the  others  robbed  Lees  of 
an  Inconsiderable  sum  of  money.  It  was  not 
definitely  shown  that  defendant  participated 
In  the  robbery,  other  than  be  came  with  the 
robbers,  and  left  when  they  left,  was  present 
at  the  robttery,  and  apparently  acquiesced 


therein.  A  verdict  of  "attempt  to  rob  (me 
Jonathan  Lees"  was  returned.  A  motion  for 
new  trial  was  made,  and  denied,  and  upoD 
the  Judgment  and  order  this  appeal  is  taken. 
The  exertions  will  be  considered  seriatim. 
1.  It  Is  urged  that  the  verdict  is  not  re- 
sponsive to  the  indictment.  It  must  be  ad- 
mitted that  the  defendant  could  not  be  con- 
victed of  the  otTense  charged  unless  he  ac- 
tually or  constructively  committed  it  If  Us 
liability  arise  from  the  act  of  aaother.  It 
must  appear  that  the  act  done  was  in  fnr- 
therance  of  a  common  purpose.  The  com- 
mon purpose  of  robbery  is  shown  |t)y  the  acts 
of  the  defendant  It  was  not  necessary  to 
have  shown  that  the  defendant  took  any 
money  from  the  person  of  Lees  by  his  own 
hands,  or  that  he  actually  participated  in  the 
assault.  If  be  was  present,  under  the  ci^ 
cumstances,  the  evidence  would  have  JusU- 
fled  the  Jury  in  finding  him  guilty  of  the  rob- 
bery. Bishop  states  the  law  as  follows:  "U 
persons  combining  in  intent  perform  a  crim- 
inal act  jointly,  the  guilt  of  each  is  the  same 
as  If  he  had  done  it  alone;  and  it  is  the  same 
if,  the  act  being  divided  into  parts,  each 
proceeds  with  his  part  unaided."  Again: 
"All  who  are  present  at  a  riot,  prize  fl^t,  or 
any  other  crime,  .if  lending  It  countenance 
and  encouragement,  and  especially  if  ready 
to  help,  should  necessity  require,  are  liable 
as  principal  actors."  Blsh.  New  Cr.  Law, 
Sf  630,  632.  "There  can  be  no  doubt  of  the 
general  rule  of  law,  that  a  person  engaged 
in  the  commission  of  an  unlawful  act  Is 
legally  responsible  for  all  the  consequence* 
which  may  naturally  or  necessarily  flow 
from  it,  and  that  if  he  combines  and  con- 
federates with  others  to  accomplish  an  Il- 
legal purpose,  be  is  liable  criminaliter  for  the 
acts  of  each  and  all  who  participate  with 
him  in  the  execution  of  tbe  unlawful  design. 
As  they  all  act  in  concert,  for  a  commcm  ob- 
ject, each  is  the  agent  of  all  tbe  others,  and 
the  acts  done  are,  therefore,  the  acta  of  each 
and  all."  Com.  v.  Campbell,  7  Allen,  541. 
Tbb  doctrine,  as  applied  to  cases  of  homi- 
cide, is  stated  in  1  Hale,  P.  C.  p.  441,  as  fol- 
lows: "If  divers  persons  come  in  one  com- 
pany to  do  any  unlawful  thing,  as  to  kiH 
rob,  or  beat  a  man,  or  to  commit  a  riot,  or 
do  any  other  trespass,  and  one  of  them.  In 
doing  thereof,  kill  a  man,  this  shall  be  ad- 
judged murder  In  them  all  that  are  present 
of  that  party  abetting  him.  and  corscntlnK 
to  the  act,  or  ready  to  aid  him,  although  they 
did  but  look  on."  The  court  instructed  the 
Jury,  in  effect,  that,  under  the  circumstances, 
if  the  defendant  stood  by,  and  by  bis  pres- 
ence aided  or  abetted  those  who  committed 
the  robbery,  it  was  sufficient.  The  matter 
was  properly  submitted  to  the  Jury.  It  was 
not  necessary  to  have  shown  any  other  phy- 
sical act  The  statute  (Gen.  St.  {  4292)  pro- 
vides that  the  jury  may  find  the  defendant 
guilty  of  any  offense  the  commissioD  of 
which  is  necessarily  included  in  that  with 
which  he  is  charged,  or  an^ttempt  to  corn- 
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mit  the  offense.  Upoo  the  evidence,  as  we 
have  seen,  the  Jnrj  could  have  found  the  de- 
fendant guilty  of  the  robbery.  As  they  have 
found  him  guilty  of  a  lesser  offense,  he  can- 
not complain. 

2.  At  the  commencement  of  the  trial,  coun- 
sel for  appellant  announced,  in  open  court, 
that  they  would  Introduce  the  codefendants 
as  witnesses.  They  were  not  sworn,  and  the 
district  attorney  in  summing  up,  among  oth- 
er things,  said:  "From  the  fact  that  the  de- 
fense did  not  place  upon  the  witness  stand 
the  parties  Jointly  Indicted  with  this  defend- 
ant, who  were  present  at  the  commission  of 
this  robbery,  and  whom  they  had  announced 
in  court  as  their  witnesses,  and  have  had  an 
opportunity  to  produce,  the  inference,  I 
claim.  Is  that  this  defendant  either  aided, 
abetted,  assisted,  or  encouraged  the  commis- 
sion of  said  robbery;  and  you  are  at  liberty 
to  infer  his  guilt  from  this  circumstance, 
and  the  failure  of  the  defense,  by  such  wit- 
nesses, to  explain  the  defendant's  connection 
with  the  robbery."  Appellant  moved  to 
strike  out  the  above  statement,  and,  upon 
denial  of  the  motion,  excepted  to  the  ruling. 
It  will  be  observed  that  the  Inference  drawn 
by  the  district  attorney  was  one  for  which 
he  alone,  and  not  the  court,  was  responsible. 
The  most  that  can  be  said  against  it  is  that 
It  Is  a  misstatement  of  the  law.  If  so,  the  er- 
ror could  have  been  corrected  by  an  instruc- 
tion, and  not,  as  in  this  case,  by  a  motion  to 
strike  out  Such  motion  affords  no  adequate 
relief.  In  Proctor  v.  De  Camp,  83  Ind.  559,  a 
similar  question  arose.  The  court  said:  "Er- 
rors in  logic,  or  in  law,  occurring  In  the  ad- 
dress to  the  Jury,  cannot  be  made  a  cause  for 
overturning  the  verdict.  If  the  error  is  of 
logic,— if  illogical  conclusions  are  drawn  or 
illicit  Inferences  made,— the  courts'  cannot 
correct  these  by  directing  counsel  to  reason 
logically.  If,  however,  counsel  state  the  law 
Incorrectly  in  their  address  to  the  Jury,  the 
adverse  party  can  secure  a  correction.  The 
correction  Is  not  to  be  obtained  by  objecting 
to  the  statements  of  counsel  during  the  ar- 
gument, but  by  asking  the  court  to  give  the 
law  to  the  Jury  in  Its  instructions."  Again, 
if  error  were  committed.  It  was  corrected  by 
the  Instructions.  In  charging  the  Jury,  the 
court,  among  other  things,  said:  "^n  deter- 
mining questions  of  fact  presented  in  the 
case,  you  should  be  governed  solely  by  the 
evidence  introduced  before  you.  •  •  • 
You  have  entered  upon  your  duties  as  Jurors 
in  this  case  by  taking  a  solemn  oath  that  you 
would  render  a  true  verdict  according  to  the 
evidence.  That  duty  and  obligation  are  per- 
formed only  when  a  verdict  is  rendered 
which  is  in  accordance  with  the  evidence. 
While  you  have  a  right  to  use  your  knowl- 
edge and  experience  as  men  in  arriving  at  a 
decision  as  to  weight  and  credibility  of  wit- 
nesses, yet  your  finding  and  decision  must 
rest  alone  upon  the  evidence  admitted  in  this 
triaL  Ton  cannot  act  upon  the  opinions  and 
statements  of  coansel  as  to  the  truth  of  any 


evidence  given,  or  as  to  the  guilt  or  Inno- 
cence of  the  defendant" 

3.  Exception  was  taken  to  the  admission 
of  evidence  illustrating  the  manner  in  which 
Martin  committed  his  part  of  the  robbery. 
At  the  time  the  exception  was  taken,  the 
complicity  between  the  defendants  had  not 
been  as  fully  established  as  it  afterwards 
was,  but  the  witness  Lees,  then  under  ex- 
amination, had  testified  to  the  assault  made 
upon  him  by  several  persons,  in  whose  com- 
pany the  defendant  was.  This  was  a  suffi- 
cient foundation  for  the  admission  of  the 
evidence. 

4.  Exception  was  taken  to  evidence  given 
by  the  witness  Lees  touching  a  colloquy  be- 
tween himself  and  McDonald.  After  the  ex- 
ception had  been  taken,  McDonald  testified, 
fully  corroborating  Lees'  statement  without 
objection,  and  no  attempt  was  made  to  dis- 
prove the  fact  Under  the  circumstances  the 
defendant  was  not  prejudiced.  The  Judg- 
ment and  order  denying  a  new  trial  are  af- 
firmed. 

BIGELOW,  a  J.,  and  BONNIFIBLD.  J., 
concur. 


SMITH  et  al.  v.  SALT  LAEOED  CITY  R.  GO. 
(Supreme.  Court  of  Utah.     Feb.  6,  1896.) 

Constitutional  Law— Jcrt  Triai,—  Vauoiai  bt 
Nine  Jurors. 
Eeild  that  by  the  constitution  and  laws 
of  the  United  States  and  by  the  laws  of  the 
territory  of  Utah,  a  verdict  fonnd  by  9  ont  of  12 
jurors  in  a  civil  case  whs  good,  affirming  the  de- 
cision of  the  territorial  supreme  court  in  the 
case  of  Uesa  v.  White,  33  Pac.  243,  9  Utah,  61. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Third  district; 
before  Justice  S.  A.  Merritt. 

Action  by  Mary  E.  Smith  and  others 
against  the  Salt  Lake  City  Railroad  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Rawlins  &  Oritchlow,  for  appellant  Pence 
&  Allen,  for  respondenta 

ZANE,  C  J.  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  of  the  Third 
district  and  from  an  order  refusing  a  new 
trial.  The  case  was  tried  nnder  the  ter- 
ritorial government  The  sole  question  sub- 
mitted for  our  decision  is  whether  a  verdict 
of  9  out  of  12  jurors  was  legal,  under  the 
constitution  and  laws  of  the  United  States 
and  the  laws  of  the  territory  of  Utah.  In 
the  case  of  Hess  v.  White,  9  Utah,  01.  33 
Pac.  243,  the  supreme  court  of  the  late  ter- 
ritory held  that  the  statute  of  the  territory, 
authorizing  a  verdict  by  9  or  more  Jurors, 
was  valid.  That  decision  has  been  alfirmed 
by  the  same  court  in  other  cases,  and  this 
court  affirms  the  same  decision.  The  Judg- 
ment and  order  appealed  from  are  affirmed. 
Costs  are  awarded  against  defendant 

BARTCH    and  MINER,  JJ.,  concur. 

Digitized  by  VjOOQ IC 


920 


PACIFIC  BEPORTBR.  VoL  43. 


(Ctah. 


STATB  ex  rel.  BISHOP,  Attorney  General,  ▼. 
McNALLY. 
(Sapreme  Court  of  Utah.  Feb.  4,  1896.) 
Tbrbitoriai.  Pbobatb  JuDoa— Tbbk  of  Officb. 
l.The  president  of  the  United  States  ap- 
pointed defendant  probate  jndge  of  Salt  Lake 
connty  on  the  13th  day  of  Fehruary,  1895,  for 
a  term  of  two  years.  The  state  of  Utah  was 
admitted  to  the  Union  on  the  4th  day  of  January, 
1896.  The  defendant  contended  that  by  sec- 
tion 9,  art.  24,  of  the  constitution  of  Utah,  he 
was  entitled  to  hold  his  office  as  probate  judge  un- 
til the  end  of  the  term  for  which  he  was  appoint- 
ed. HeJd,  that  the  government  of  the  state  was 
not  a  continuation  of  the  territory,  and  that  It 
was  competent  for  the  people  of  the  new  state, 
in  their  sovereign  capacity,  to  continue  in  force, 
or  not,  the  probate  courts,  or  to  extend  the  pow- 
er and  authority  of  the  officers  thereof. 

2.  The  provision  of  section  9,  art.  24,  "And 
until  the  expiration  of  the  term  of  office  of  the 
probate  judges,  such  probate  judges  shall  per- 
form the  duties  now  imposed  upon  them  by  the 
laws  of  the  territory,"  must  be  interpreted  by 
the  other  provisions  of  the  same  section,  and  by 
those  of  sections  1  and  7  of  article  8,  in  which 
the  intent  to  abolish  probate  courts  is  clearly 
shown. 

3.  This  manifest  intention  to  dispense  with 
the  probate  cotirts.  and  to  give  to  U»e  district 
courts  Jurisdiction  in  probate  matters,  leaves  the 
incumbent  without  an  office,  and  therefore  with- 
out any  authority  under  the  constitntion  of  the 
new  state,  after  the  expiration  of  the  term  fix- 
ed by  the  constitution  (section  9,  art  24)  for  the 
cessation  of  authority  under  the  territorial  gov- 
ernment, viz.  January  13,  1896. 

(Syllabus  by  the  Court.) 

Action  by  the  state  of  Utah,  on  the  rela- 
tion of  Alexander  O.  Bishop,  attorney  gen- 
eral, against  James  C.  McNally.  Demurrer 
overruled. 

Alexander  C.  Bishop  and  C.  S.  Varlan,  for 
plaintiff.  J.  G.  Sutherland.  C.  C.  Dey,  H.  P. 
Henderson,  and  John  M.  Zane.  for  defendant. 

ZANE,  C.  J.  This  suit  was  Instituted  by 
the  attorney  general  to  oust  the  defendant 
from  tbe  office  of  probate  Judge  of  Salt  I^ake 
county.  To  the  complaint  the  defendant  In- 
terposed a  demurrer  on  the  ground  that  It 
does  not  state  facts  auffldent  to  constitute  a 
cause  of  action.  The  facts  averred,  so  far 
as  it  Is  necessary  to  state  them,  are  that 
tbe  president  of  tbe  United  States  appointed 
the  defendant  probate  Judge  of  Salt  Lalce 
county  on  the  13th  day  of  February,  1886, 
for  the  term  of  two  years;  that  the  state  of 
Utah  was  admitted  to  the  Union  on  the  4th 
of  January,  1896.  The  relator  insists  that 
tbe  defendant's  term  ended  on  tbe  13tb  day 
of  January,  1896.  "while  the  defendant  in- 
sists that  it  will  not  expire  until  February 
13,  1897.  The  determination  of  the  question 
depends  upon  the  meaning  to  be  given  to 
section  9  of  article  24  of  the  state  consti- 
tution, and,  as  the  intent  of  that  section  Is 
not  clearly  expressed,  we  will  consider  It  in 
the  light  of  other  provisions  of  the  same  In- 
strument or  such  propositions  of  law  as  we 
may  think  shed  light  upon  It. 

The  defendant  is  a  probate  Jndge  under  the 
late  territory,  and  tbe  dispute  Is  as  to  his 


term  under  the  state  government.  The  lat- 
ter government  is  not  a  continuation  of  the 
former.  They  are  separate  and  distinct 
The  territorial  government  derives  Its  au- 
thority from  congress,  and  congress  derives 
its  authority  from  the  people  of  the  United 
States,  while  the  state  government  derives 
Its  authority  from  the  people  of  the  state. 
The  latter  is  a  sovereignty.  The  territory 
was  not.  While  such  is  tbeir  nature  and  re- 
lationship, section  2  of  article  24  of  the  con- 
stitution of  this  state  provides  that  all  laws 
of  the  territory  In  force  when  the  constitn- 
tion should  be  adopted  should  remain  in 
force  until  they  should  expire  by  tbeir  own 
llmltatloiuj,  or  until  altered  or  repealed  by 
the  state  legislature.  In  effect,  this  was  the 
adoption  by  the  state  of  territorial  laws.  This 
the  convention  had  the  power  to  do,  for  the 
people  of  the  state  were  in  tbe  possession  of 
all  the  powers  of  government  not  delegated 
by  the  constitution  of  the  United  States  to 
the  federal  government,  or  prohibited  by  It 
to  the  states.  The  people  exercised  sover- 
eign power  In  adopting  their  state  govern- 
ment. Subject  to  the  ratification  by  the 
people,  the  convention  had  the  power  to  con- 
tinue under  the  state  the  laws  of  the  terri- 
tory creating  and  defining  the  office  of  pro- 
bate Judge.  They  also  had  the  power  to 
continue  in  office  the  incumbents  of  those 
offices,  or  to  provide  that  such  Incumbents 
might  fill  similar  offices  created  by  the  state. 
Section  10  of  the  same  article  declares  that 
"ail  officers,  civil  and  miliary,  now  holding 
their  offices  and  appointments  In  this  terri- 
tory by  authority  of  law,  shall  continue  to 
hold  and  exercise  their  respective  offices 
and  appointments,  until  superseded  under 
this  constitution."  While  there  may  be  an 
office  without  an  Incumbent,  there  cannot  be 
an  Incumbent  without  an  office.  Some  of  tbe 
offices  under  tbe  territorial  goverament, 
such  as  the  sheriffs,  the  county  attorneys, 
the  Justices  of  the  peace,  and  the  constables, 
were  continued  under  the  state  government, 
and  tbelr  incumbents  were  also  continued  in 
them.  Other  offices  expired  with  the  terri- 
torial government,  and  tbe  authority  of  their 
incumbents  went  with  them.  The  office  of 
Judge  of  the  supreme  court  of  the  territory 
expired  with  that  organization.  Some  of 
the  functions,  both  as  Judges  and  as  courts, 
went  to  the  circuit  and  district  courts  of  the 
United  States;  others,  to  the  district  and 
supreme  courts  of  tbe  state.  Their  offices 
were  not  continued,  and  they  were  not  made 
Incumbents  of  offices  created  by  the  state 
constitution.  The  same  may  be  said  of  tbe 
clerks  of  such  courts.  Section  1  of  article 
8  of  the  constitution  declares  that  "the  Ju- 
dicial power  of  the  state  shall  be  vested  In 
tbe  senate  sitting  as  a  court  of  impeach- 
ment, in  a  supreme  court,  In  district  courts, 
in  Justices  of  the  peace,  and  such  other 
courts  Inferior  to  the  supreme  court  as  may 
be  established  by  law."  In  this  section  the 
courts  which  the  constitution  established  are 
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mentioned,  and  the  probate  court  is  not 
named.  It  Is  tme  that  the  legislature  may 
establish  other  courts  Inferior  to  the  su- 
preme court  Section  7  of  the  same  article 
provides  that  "the  district  courts  shall  have 
original  Jurisdiction,  In  all  matters,  civil  and 
criminal,  not  excepted  In  this  constitution, 
and  not  prohibited  by  law."  The  term,  "all 
matters,  civil  and  criminal,"  would  Include 
mattei-s  within  the  jurisdiction  of  the  pro- 
bate court.  This  section,  and  section  4  of 
the  same  article,  give  the  supreme  and  dis- 
trict courts  concurrent  original  Jurisdiction 
of  mandamus,  certiorari,  prohibition,  quo 
warranto,  and  habeas  corpus.  Section  8  of 
the  same  article,  in  eftect  gives  Justices  of 
the  peace  such  original  jurlsdictlcn  as  they 
bad  at  law  under  the  territorial  government. 
Whether  the  original  Jurisdiction  of  the  dis- 
trict court  is  exclusive  aa  to  all  other  mat- 
ters, civil  and  criminal,  is  a  question.  If 
the  legislature  were  to  establish  other  courts 
than  those  named  In  section  1,  above  quoted, 
we  Incline  to  the  opinion  that  original  con- 
current Jurisdiction  with 'the  district  courts 
might  be  conferred  upon  them,  in  matters 
civil  and  criminal,  but  not  exclusive.  Until 
such  courts  shall  be  created  by  tbe  legisla- 
ture, all  the  Judicial  power  of  tbe  state  will 
be  In  the  courts  mentioned  in  section  1, 
above  quoted;  and  the  district  courts  of  the 
state,  except  as  above  stated,  have  exclusive 
original  Jurisdiction  of  all  matters,  civil  and 
criminal.  Under  the  constitution,  as  the  law 
now  stands,  there  Is  no  room  for  a  probate 
court  or  a  probate  Judge,  except  as  provided 
in  section  9  of  article  24  of  the  constitution, 
which  Is  as  follows:  "When  the  state  Is  ad- 
mitted Into  the  Union,  and  the  district  courts 
In  the  respective  districts  are  organized,  the 
books,  records,  papers  and  proceedings  of 
the  probate  court  in  each  county,  and  all 
causes  and  matters  of  administration  pend- 
ing therein,  upon  the  expiration  of  the  term 
of  office  of  the  probate  judge,  on  the  second 
Monday  In  January,  1890,  shall  pass  into 
the  jurisdiction  and  possession  of  the  district 
court,  which  shall  proceed  to  final  Judgment 
or  decree,  order  or  other  determination  in 
the  several  matters  and  causes,  as  the  terri- 
torial probate  court  might  have  done.  If  this 
constitution  had  not  been  adopted.  And  un- 
til the  expiration  of  the  term  of  office  of  the 
probate  judges,  such  probate  Judges  shall 
perform  tbe  duties  now  Imposed  upon  them 
by  tbe  laws  of  the  territory.  The  district 
court  shall  have  appellate  Jurisdiction  over 
tbe  decisions  of  tbe  probate  court,  as  now 
provided  by  law,  until  such  latter  courts  ex- 
pire by  limitation."  A  clear  Intention  Is 
expressed  In  the  first  clause  of  this  section, 
when  considered  apart  from  the  rest  of  the 
section,  to  transfer  all  matters  pending  In 
tbe  probate  courts  to  the  Jurisdiction  of  the 
district  courts  on  the  second  Monday  of  Jan- 
uary, 1896,  while  an  intention  may  be  in- 
ferred, from  tbe  language  of  the  second  and 
third  clauses  of  the  same  section,  if  con- 


sidered apart  from  the  first  clause,  to  permit 
probate  judges  to  hold  tbelr  terms  as  limit- 
ed by  the  territorial  law.  We  must  con- 
sider the  whole  section  with  other  provisions 
of  the  same  instrument  throwing  light  upon 
it.  The  terms  of  service  of  those  Judges  un- 
der the  territory  expired  with  that  govern- 
ment Their  authority  went  out  with  It 
Afterwards  they  held  by  state  authority, 
and  for  the  term  fixed  by  it  The  constitu- 
tion manifests  a  general  Intent  to  dispense 
with  probate  courts,  and  to  give  the  district 
courts  jurisdiction  of  probate  matters. 

From  the  foregoing  considerations,  we  are 
disposed  to  hold  that  the  framers  of  the  con- 
stitution intended,  by  section  8,  under  con- 
sldei-ation,  to  extend  the  term  of  probate 
Judges  under  the  state  government  to  the 
second  Monday  in  January,  1896,  and  no 
further.  The  demurrer  of  the  defendant  to. 
the  plalntiCfs  complaint  is  overruled. 

BARTOH  and  MINER,  JJ.,  concur. 


MATHIAS  V.  WHITE  SULPHUR  SPRINGS 

ASS'N. 
(Supreme  Conrt  of  Montana.  Feb.  24,  1896.) 
Corporations— Bcmmons—Bkrvioe—Rbtdrn. 
A  retom  on  a  summons  in  an  action 
against  a  corporatloD,  reciting  a  serrice  upon  C, 
"a  tru8te<;,  being  the  defendant  named  m  said 
summons,'  by  delivering  to  C,  trustee,  a  copy 
of  the  summons,  for  the  defendant,  is  fatally  de- 
fective, for  failure  to  show  that  C.  was  a  trustee 
of  the  defendant  corporation. 

Appeal  from  district  court,  IjCwIs  and 
Clarke  county;  H.  W.  Blake,  Judge. 

Action  by  T.  F.  Mathlas  against  the  White 
Sulphur  Springs  Association.  There  was  a 
judgment  by  default  for  plaintiff,  and,  on 
denial  of  a  motion  by  defendant  to  vacate 
such  Judgment,  It  appeals.    Reversed. 

Judgment  by  default  In  this  case  was  en- 
tered In  favor  of  plaintiff.  No  appearance 
was  made  by  the  defendant,  but  after  de- 
fault and  Judgment  the  defendant  appeared 
specially,  and  only  for  the  purpose  of  mov- 
ing to  set  aside  the  default  and  judgment 
Tbe  motion  was  based  updn  tbe  summons, 
and  return  of  the  sheriff.  No  objection  was 
made  to  the  summons  Itself,  but  defendant 
claimed  that  It  was  not  served  as  the  law 
directs.  The  defendant  Is  a  corporation  or- 
ganized under  the  laws  of  this  state.  The 
return  of  the  sheriff  was  as  follows:  "State 
of  Montana,  Ck>unty  of  Lewis  and  Clarke. 
Office  of  the  Sheriff.  I  hereby  certify  that  I 
received  the  within  summons  on  the  7th  day 
of  Jan.,  A.  D.  1895,  and  personally  served  the 
same  on  the  7th  day  of  January,  A.  D.  1895, 
upon  T.  E.  Collins,  a  trustee,  being  the  de- 
fendant named  In  said  summons,  by  deliv- 
ering to  said  T.  E.  Collins,  trustee,  person- 
ally, for  said  defendant,  in  the  said  county 
of  t«wl8  &  Clarke,  a  copy  of  said  summons, 
having  been  unable  to  find  any  other  officer  • 
of  said  company  or  corporation  within  this 
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connty.  J.  Henry  Jurgens,  Sheriff,  by  C.  H. 
Martian,  Deputy  Sheriff.  Dated  Helena, 
Montana,  January  7th,  1885.  [Indorsed] 
Filed  J'an.  7th,  1895.  John  Bean,  aerk." 
The  court  having  denied  the  motion  to  set 
aside  the  default  and  Judgment,  the  defend- 
ant appeals. 

McConnell,  Clayberg  &  &wm,  for  appellant 
F.  N.  Mclntlre,  for  respondent. 

DB  WITT,  J.  (after  stating  the  facts). 
There  has  been  a  contention  between  counsel 
as  to  whether  service  of  the  summons  In  this 
case  should  have  been  made  under  the  provi- 
sions of  section  72  or  section  75,  Code  Civ. 
Proc.  1887.  Congdon  v.  Hallway  Co.,  43  Pac 
629.  It  was  also  contended  that,  if  service 
were  made  under  section  75,  that  section  did 
not  authorize  service  to  be  made  upon  a 
trustee.  But  these  questions  may  be  passed, 
for  the  reason  that  we  are  of  opinion  that 
the  return  la  wholly  insufficient  Oar  stat- 
utes for  the  service  of  summons  upon  a  cor- 
poration are  extremely  liberal.  Service  may 
very  readily  be  obtained  upon  any  corpora- 
tion. With  this  liberality  in  the  statute,  cer- 
tainly a  fair  compliance  with  the  terms  of 
the  statute  should  be  required.  In  this  case 
the  sheriff  returns  that  he  served  the  sum- 
mons upon  T.  E.  Collins,  a  trustee.  The  re- 
turn does  not  state  of  what  corporation  Col- 
lins was  a  trustee.  The  return  further  states 
that  CoUins  was  the  defendant  named  in  the 
summons.  This  is  not  true.  The  corpora- 
tion was  the  defendant  In  Blodgett  v. 
Schaffer,  94  Mo.  662,  7  S.  W.  436,  the  action 
was  against  the  Union  National  Bank  of  St 
Louis.  The  sheriff  returned  that  he  had 
made  service  by  delivering  a  copy  of  the 
writ  "to  T.  H.  Larkin,  the  wlthln-named  de- 
fendant" Held,  that  service  was  not  made 
upon  the  bank.  In  Chicago  Planing-Mlll  Co. 
T.  Merchants'  Nat  Bank,  86  111.  587,  the  sher- 
iff made  return  upon  the  writ  that  he  had 
"served  the  writ  by  reading  and  delivering 
a  copy  thereof  to  William  H.  Jenkins,  by  di- 
rection, as  secretary."  Held  to  be  bad,  in 
that  it  was  not  shown  that  the  person  serv- 
ed was  secretary  of  the  company.  In  Bail- 
way  Co.  V.  PlUsbury,  29  Kan.  652,  the  re- 
turn of  the  summons  showed  that  it  was 
served  by  delivering  a  copy  thereof  to  "D. 
W.  March,  agent  of  said  U.  P.  R.  B.  Co., 
Manhattan,  Kansas."  The  return  was  held 
to  be  bad.  Brewer,  J.,  says,  "Where  this  was 
served,  or  what  kind  of  an  agent  of  said 
defendant  said  D.  W.  March  was,  is  not 
shown."  This  case  was  approved  and  fol- 
lowed in  Dlckerson  v.  Bailroad  Co.,  43  Kan. 
702,  23  Pac.  936.  These  authorities  uphold 
the  view  that  the  return  upon  this  summons 
was  Insufficient  We  concur  in  the  views 
expressed  in  these  cases,  and  are  of  opinion 
that  the  return  of  the  sheriff  in  the  case  at 
bar  was  wholly  Insufficient  to  show  service 
upon  the  corporation.  The  judgment  of  the 
district  court,  and  the  order  refusing  to  set 


aside  the  default  and  judgment,  are  there- 
fore reversed,  and  the  case  is  remanded,  with 
directions  to  set  aside  the  default  and  judg- 
ment and  give  the  defendant  leave  to  demur 
or  answer. 

PEMBEBTON.  a  J.,  and  HUNT,  J,  con- 
cur. 


HOME   BUILDING   &   IX5AN    ASS-N   OP 

HELENA  v.  EOTWITT,  Secretary 

of  State. 

(Supreme  Court  of  Montana.     Feb.  24,  189a) 

Mahdamcs  to    Statb    OrncBBS  —  Hisntrnui, 

DDTT— COKPORATIOH— iNORBMa  OV  SlOCK 
— FlLINO   CSBTinOATS. 

Under  Pol.  Code  1896,  |  410,  requiring  the 
secretary  of  state  to  charge  and  collect  si  i 
fee  (sulidiTislon  12)  "for  filing  certificate  of  in- 
crease or  decrease  of  capital  stock,  five  dollan," 
the  duty  is  ministerial,  and  he  most  file  SDch  t 
certificate,  regular  on  its  face,  though  the  in- 
crease was  made,  immediately  after  incorpon- 
tion,  from  (5,000  to  $1,000,000,  and  was  done  to 
avoid  the  fee  of  50  cents  per  $1,000  unpoied  hr 
statute  on  originai  capital  sto(^ 

Application,  on  the  relation  of  the  Home 
Building  Sc  Loan  Association  of  Helena, 
against  XK>uis  Botwltt  secretary  of  state,  for 
writ  of  mandamus  to  compel  defendant  to 
file  relator's  certificate  of  increase  of  stock. 
Writ  issued. 

Toole  &  Wallace,  for  appellant  H.  J. 
Haskell,  for  respondent 

PEMBEBTON,  O.  J.  This  ia  an  appUca- 
tion  for  a  writ  of  mandamus.  The  relator 
Is  a  corporation,  organized  pursuant  to  the 
provisions  of  article  2,  tit  6,  pt  4,  div.  1,  of 
the  Civil  Code  of  Montana.  It  was  organ- 
ized with  a  capital  stock  of  |o,000.  Tbe 
affidavit  alleges  a  full  compliance  with  the 
statute  in  relation  to  the  organization  of 
such  corporations.  After  due  organization 
of  the  corporation,  the  trustees  met  in  pur- 
suance of  the  provisions  of  section  807  of 
the  Civil  Code,  and  unanimously  passed  a 
resolution  increasing  the  capital  stock  there- 
of to  $1,000,000,  divided  into  10,000  shares  of 
$100  each.  One  copy  of  the  resolution  hi- 
creasing  the  capital  stock  of  the  corpora- 
tion was  presented  to  the  clerk  and  record- 
er of  Lewis  and  Clarke  county,  and  by  him 
received  and  filed.  A  duly-certified  copy  of 
said  resolution  was  presented  to  the  respond- 
ent, together  with  a  fee  of  $5,  with  a  re- 
quest that  he,  as  secretary  of  state,  file  the 
same  in  his  office,  in  accordance  with  the 
provisions  of  subdivision  12,  i  410,  of  the  Po- 
litical Code.i  The  respondent  as  secretary 
of  state,  refused  to  receive  and  file  in  his  of- 
fice said  resolution  increasing  the  capital 
stock  of  the  corporation. 

1  Pol.  Code  Mont  1895,  f  410:  "The  secre- 
tary of  state  for  services  performed  in  his  office, 
must  charge  and  collect  the  following  fees: 
*  *  *  (12)  For  filing  certificate  of  increaw  or 
decrease  of  capital  stock,  five  dollars." 
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The  respondent  refused  to  receiye  and  file 
said  resolution,  increasing  ttie  capital  stock 
of  tlie  corporation,  because,  tie  says,  tlie  cor- 
poration "-was  incorporated  witb  a  capital 
stock  of  $5,000  In  tlie  month  of  November, 
1S03,  and  immediately  thereafter  said  corpo- 
ration, by  their  trustees  only,  voted  to  in- 
crease the  capital  stock  to  $1,000,000,  aU  of 
which  was  done  for  the  purpose  of  evading 
the  provisions  of  section  410  of  the  Political 
Code,  thereby  saving  to  such  corporation  the 
payment  of  the  fee  of  50  cents  on  each  $1,- 
000  of  the  capital  stock  of  said  company  or 
corporation  over  and  above  the  payment  of 
the  fee  of  50  cents  on  the  original  capital 
stock."  The  evidence  taken  by  the  referee 
shows  that  all  the  stockholders  of  the  cor- 
poration, at  a  meeting  regularly  called,  vot- 
ed for  the  resolution.  The  only  question  to 
be  considered  is  whether  the  respondent,  as 
secretary  of  state,  liad  any  discretionary 
power  to  look  beyond  the  face  of  the  paper 
presented,  and  to  determine,  from  matters 
outside  of  the  paper  itself,  whether  he  would 
file  It  or  not.  It  is  not  denied  that  the  pa- 
per presented  for  filing  contained  the  mat- 
ter required  to  be  stated  in  It  by  section  808 
of  the  Civil  Code,  and  was  regular  on  Its 
face.  The  proper  fee  was  tendered  with  it. 
We  think  the  respondent's  duty  in  the  prem- 
ises was  simply  mlnisteriaL  To  go  beyond 
the  face  of  the  paper,  and  inquire  Into  and 
determine  the  motives  of  the  relator,  or  Its 
trustees  or  stockholders,  would  be  to  act  Ju- 
dicially. The  respondent,  we  think,  bad  no 
aothority  to  do  so.  We  think  these  mat- 
ters could  only  be  inquired  into,  and  aeter- 
mlned  by  quo  warranto  proceedings,  insti- 
tuted by  the  state,  to  determine  the  right 
of  the  corporation  to  use  and  enjoy  its  en- 
larged capital.  It  Is  ordered  that  the  writ 
of  mandate  issue  as  prayed  for. 

DB  WITT  and  HUNT,  JJ.,  concur. 


STATE  ex  rel.  YOUNG  v.  YATES. 
(Supreme  Court  of  Montana.     Feb.  24,  1806.) 

Appeal  from  district  court.  Cascade  county;  C. 
H.  Benton,  Judge. 

Action  by  the  state,  on  the  relation  of  David 
H.  Young,  against  Sol.  Yates.  Judgment  for 
defendant  and  plaintiff  appeals.  Reargument 
ordered. 

Largent  &  Hontoon,  Ransom  Cooper,  and 
Duglaa  Martin,  for  appellant.  Iieslie  &  Down- 
ing, for  respondent. 

PER  CURIAM.  This  case  was  placed  upon 
the  short-cause  docket  by  virtue  of  a  stipulation 
filed  by  counsel.  The  stipulation  complied  with 
court  rule  7,  subd.  4a.  Counsel  stipulated  that 
they  would  argue  the  case  in  15  minutes  to  the 
side,  and  that,  in  their  opinion,  the  case  could 
be  fully  and  fairly  presented  in  said  time.  The 
case  was  argued  February  18,  189C;  and,  upon 
consultation  after  the  argument,  it  appears  to 
the  court  that  a  decision  of  the  case  inrolvps  an 
extremely  important  and  interesting  legal  and 
political  question.  It  is  the  opinion  of  the 
court  that  the  importance   of  the  question   as 


§  resented  is  such  that  it  could  not  be,  and,  in- 
eed,  was  not,  fairly  presented  on  the  argument. 
It  is  therefore  ordered,  under  mle  7,  subd.  4c, 
that  tlie  case  be  reargued,  and  that  it  take  its 
regular  place  upon  the  calendar. 


AMERICAN  SAVINGS  &  LOAN  ASS-N  v. 
BURGHARDT  et  aL 

(Supreme  Court  of  Montana.  Feb.  24,  1896.) 
AppajkL— Bhokt-Causb  Calkndas —  Btifulatiox. 
A  stipulation  stating  that  a  case  can  l>e 
argued  in  15  minutes  to  tne  side  is  insufficient 
to  bring  it  within  Sup.  Ct.  rule  7.  subd.  4a,  pro- 
viding that  cases  shall  be  placed  on  the  sliort- 
cause  docket  on  stipulation  of  counsel  that  the 
cause  "will  be  argued  in  fifteen  minutes  to  the 
side,  and  that,  in  their  opinion,  the  cause  can  lie 
fully  presented  in  such  time. 

Appeal  from  district  court,  Cascade  county; 
C.  H.  Benton,  Judge. 

Action  by  the  American  Savings  &  Loan 
Association  against  Harry  D.  Bnrghardt  and 
others.  From  a  Judgment  entered,  jdaintUT 
appeals.  Placed  on  short-cause  docket  by 
stipulation.  Remanded  to  regtilar  place  on 
calendar. 

F.  C.  Park,  for  appellant  Stanton  &  Stan- 
ton, for  respondents. 

PER  CURIAM.  This  case  was  placed  up- 
on the  short-cause  docket  under  the  follow- 
ing stipulation  of  counsel:  "It  is  hereby 
stipulated  and  agreed  by  and  between  F.  C. 
Park,  attorney  for  appellant  herein,  and 
Stanton  &  Stanton,  attorneys  for  respondents 
herein,  that  the  above-entitled  action  can  be 
argued  before  this  court  In  fifteen  minutes 
a  side,  and  the  attorneys  therefore  ask  that 
the  same  be  placed  on  the  short-cause  calen- 
dar of  this  court  It  is  further  stipulated 
and  agreed  tliat,  on  such  day  as  this  court 
may  set  this  case  tor  argument  the  same 
be,  and  it  is  hereby,  submitted  to  the  court 
for  determination  on  the  briefs  of  the  re- 
spective parties  hereto,  without  oral  argu- 
ment Dated  this  24tb  day  of  January, 
1896.  F.  C.  Park,  Applnfs  Atty.  Stanton 
&  Stanton,  Respnts'.  Attys."  This  stipula- 
tion does  bring  this  case  within  the  short- 
cause  rule.  The  mle  which  counsel  seem 
to  have  endeavored  to  invoke  is  subdivi- 
sion 4a  of  rule  7,  which  is  as  follows:  "(41 " 
Short  Causes.  There  will  be  placed  upon 
the  short-cause  docket:  (a)  Cases  in  which 
counsel  stipulate  that  the  cause  will  he 
argued  in  fifteen  minutes  to  the  side,  and 
that  In  their  opinion  the  cause  can  t>e  fully 
presented  in  such  time."  It  is  observed 
that  the  stipulation  states  only  that  the 
case  can  be  argued  in  15  minutes  to  the 
side.  Counsel  do  not  state  "that  in  their 
opinion,  the  cause  can  be  fully  presented  in 
such  time."  In  accordance  with  the  stipu- 
lation, the  case  was  set  on  the  short-cause 
calendar  for  February  IS,  1896.  On  the  call, 
the  clerk  called  our  attention  to  the  stipula- 
tion that  the  case  was  to  be  submitted  with- 
out argument    Upon  examination  of  therec- 
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ord  and  briefs,  the  court  finds  that  this  Is  not 
properly  a  short  cause.  Some  very  Impor^ 
tant  propositions  are  presented  by  counsel, 
and  the  court  has  not  had  the  advantage  of 
an  oral  argument  The  result  of  taking 
this  case  under  consideration  and  determin- 
ing it  at  this  time  would  be  to  advance  it  at 
the  expense  of  other  appeals,  which  precede 
it  in  time  of  filing.  It  is  not  the  intention 
of  the  short-cause  rule  that  difficult  cases 
should  be  placed  upon  the  short-cause  docket 
by  stipulation,  without  the  professional  state- 
ment by  counsel  that  they  are  in  fact  short 
causes,  and  then  submitted  without  argu- 
ment The  object  of  the  rule  is  to  sum- 
marily dispose  of  cases  involving  only  a 
very  short  consideration,  and  also  frivolous 
appeals,  apparently  taken  for  delay.  If  we 
were  to  allow  the  practice  adopted  by  coun- 
sel in  this  case,  it  would  result  in  many 
important  and  difficult  cases  gaining  an  ad- 
vancement by  the  Indirect  method  of  stipu- 
lating that  they  were  "short  causes,"  and 
then  submitting  them  without  argument 
Under  rule  7,  subd.  4c,  It  is  directed  that  the 
cause  be  remanded  to  its  regular  place  on 
the  calendar. 


McGUIRB  V.  SWBBNET. 
(Supreme  Court  of  Montana.  Feb.  24,  189a) 
Frivoloos  Appeai,— Costs. 
An  appeal  from  a  judgment  of  the  dis- 
trict court,  entered  on  appeal  from  a  justice  court 
taken  to  review  an  order  of  the  district  court  re- 
fusing to  tax  in  favor  of  appellant  a  docket  fee 
on  retazing  the  costs,  will  be  held  frivolous  where 
the  record  faili*  to  show  the  items  of  costs,  and 
no  arsument  is  made. 

Appeal  from  district  court,  Lewis  and 
Clarke  coimty;   Henry  W.  Blake,  Judge. 

Action  by  Asa  K.  McOulre  against  Joseph 
Sweeney  for  the  price  of  a  horse.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

C.  W.  Fleischer  and  F.  N.  &  S.  H.  Mcln- 
tlre,  for  appellant  F.  E.  Stranahan,  for  ap- 
pellee. 

PER  CURIAM.  This  action  was  commen- 
ced in  a  justice's  conrt,  and  Judgment  ren- 
dered for  plaintiff.  On  appeal  to  the  district 
court,  judgment  was  again  rendered  for  the 
plaintiff.  The  subject  of  the  action  is  a  $50 
horse.  Defendant  appeals  from  the  Judg- 
ment. He  asks  the  court  to  review  the  or- 
der made  by  the  district  court  refusing  to  tax 
In  his  favor  a  docket  fee  of  $25  upon  retax- 
Ing  and  reducing  the  costs.  This  is  the  only 
point  which  It  is  pretended  is  before  this 
court  Counsel  did  not  even  argue  this  prop- 
osition, and  stated  that  he  would  leave  it  for 
the  consideration  of  the  court.  There  is  noth- 
ing wliatever  in  the  record  to  show  upon 
what  the  court  acted.  The  $25  docket  fee 
provided  for  in  section  509,  Code  Civ.  Proc. 
1887,  may  be  as  against  either  party,  or  an 
officer,  such  as  a  sheriff.  clerK,  or  referee. 


First  Nat  Bank  ▼.  NdH,  13  Mont  382,  34 
Pac.  180.  The  record  in  this  case  does  not 
disclose  the  items  of  the  costs  wtiich  were 
taxed  or  retaxed.  Appellant  has  left  us  whol- 
ly in  the  dark  as  to  the  actlm  of  the  district 
court  This  appeal  is  wholly  frivolous.  The 
Judgment  will  therefore  be  affirmed,  and  a 
penalty  of  $25  added  to  the  Judgment  for 
the  purpose  of  discouraging  frivolous  appeals. 


ANACONDA  COPPER-MIN.  CO.  v.  BUTT?" 

&  B.  MIN.  00. 

(Supreme  Court  of  Montana.     Feb.  24,  1896.) 

ISJUKCTIOH— MiNiso    Paktsbbship— Tesasts   IX 

CJOMMON — KEMBDIBS     IXTBE     8b — COXSTRI-CTIO!I 

or     STATCTE  —  ASSOMINO    KXOUISIVB    Ow-Ntn- 

8BIP. 

1.  The  granting  of  an  injunction  pendente 
lite  is  largely  discretionary,  and  will  not  be  in- 
terfered with  on  appeal,  where  based  on  a  rea- 
sonable showing. 

2.  To  constitute  a  mining  partnership,  nn- 
der  the  provisions  of  Civ.  Code  1895,  |§  33o0- 
3359,  two  01  more  persons  must  not  only  ovrn 
or  acquire  a  mining  claim  for  the  purpose  of 
working  it,  but  must  actually  engage  m  working 
the  same;  and  the  fact  that  one  port  owner  of  a 
claim  is  charged  by  another  with  wrongfully  ex- 
tracting ore  from  a  portion  of  a  vein,  the  apex  of 
which  IS  alleged  to  be  wittiin  the  claim,  does  not 
create  the  relationship  of  mining  partners  l)e- 
tween  the  parties. 

3.  Code  Civ.  Proc.  1895.  |  592.  having  pro- 
vided that  for  certain  trespasses  upon  or  injuries 
to  property  held  in  joint  tenancy  or  tenancy  in 
common,  the  party  aggrieved  shall  "have  bis 
action  for  the  injury"  m  the  same  manner  as 
though  such  joint  tenancy  or  tenancy  in  com- 
mon did  not  exist  whereas  the  former  statute 
provided  in  such  case  tliat  he  should  "have  his 
action  of  trespass  or  trover  for  the  injury,"  the 
later  statute  must  be  construed  as  an  enlarge- 
ment of  the  remedies  given,  to  include  any  ap- 
propriate action  for  the  injury. 

4.  Under  Code  Civ.  Proc  1895,  S  592,  pro- 
viding that  if  any  person  shall  assume  and  ex- 
ercise exclu8i''-e  ownership  over  any  property  held 
by  tenancy  in  common,  the  party  aggrieved  shall 
have  his  action  for  the  injury,  tlie  same  as 
though  such  tenancy  in  common  did  not  exist, 
where  a  mining  compaiiy,  which  is  part  owner 
of  a  mining  claim,  from  its  own  sliaft  on  another 
claim  is  extracting  ore  from  a  vein  on  the  claim 
owned  in  common,  though  in  a  proper  manner, 
not  constituting  waste,  such  action  is  an  assump- 
tion and  exercise  of  exclusive  ownership,  by 
which  its  cotenant  is  aggrieved;  and  the  co- 
tenant  may  maintain  an  action  to  enjoin  such 
use,  that  lieing  an  appropriate  remedy  for  the  in- 
jury. 

Appeal  from  district  court.  Silver  Bow 
county;  William  O.  Speer,  Judge. 

Action  by  the  Anaconda  Copper-Mining 
Company  against  the  Butte  &  Boston  Mining 
Company.  From  the  granting  of  a  prelimi- 
nary injunction,  the  defendant  appeals.  Af- 
firmed. 

This  is  an  appeal  from  an  order  of  the  dis- 
trict court,  granting  a  temporary  Injunction 
In  favor  of  plaintiff  and  against  defendant 
pending  the  final  determination  of  the  case. 
Each  party  is  a  mining  company  operating  in 
the  Butte  district  The  plaintiff  owns  an  un- 
divided three-fourths  interest  In  the  Wild 
Bill  mining  claim.  The  defendant  owns  the 
other  one-fourth  in  that  claim,  and  also  owns 
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the  Grey  Rock  claim.  The  Wild  Bill  lies 
north  of  the  Grey  Rock,  and  its  south  aide 
line  Is  the  north  side  line  of  the  Grey  Rock, 
as  far  as  the  contentions  of  this  case  are  con- 
cerned. Plaintiff  brought  this  action  against 
defendant,  claiming  that  defendant  had,  by 
deep  underground  workings,  extracted  ore  to 
the  Talue  of  $500,000  from  a  portion  of  a 
Tein,  the  apex  of  which  portion  was  within 
the  Wild  Bill  location.  Plaintiff  claimed 
damages  for  three-fourths  of  this  sum,  to 
■wit,  $375,000,  It  also  prayed  for  a  perpet- 
ual Injunction  restraining  the  defendant 
from  extracting  ore  from  the  portion  of  the 
vein  above  mentioned,  and  also  asked,  as 
above  noted,  for  a  temporary  injunction.  A 
hearing  was  had  on  the  application  for  a 
temiiorary  injunction.  Evidence  was  taken, 
and  maps  and  plats  introduced,  indicating 
the  situation  existing  between  the  two 
claims.  The  injunction  was  granted.  De- 
fendant appeals. 

Forbls  &  Forbis,  for  appellant.  W.  W. 
Dixon  and  Wm.  Scallon,  for  respondent 

DE  WITT,  J.  (after  stating  the  facts). 
There  was  very  little  testimony  taken  upon 
the  hearing  of  the  motion.  The  court,  in  its 
order,  found,  as  best  it  could  from  what  tes- 
timony there  was,  the  point  where  the  vein 
crossed  the  common  side  line  between  the 
claims,  and  enjoined  the  defendant  from 
worldng  on  the  dip  of  the  vein  westerly  from 
the  point  80  found.  The  controversy  of  fact 
In  this  case  appears  from  the  pleadings  to  be 
whether  the  vein  from  which  the  defendant 
is  alleged  to  have  taken  the  ore  has  its  apex 
in  the  Wild  Bill  or  the  Grey  Bock  ground. 
Of  course,  this  question  of  fact  could  not  be, 
and  was  not  expected  to  be,  fully  determined 
upon  such  preliminary  hearing.  Each  party 
made  its  own  claims,  and  set  forth  by  testi- 
mony of  witnesses  its  reasons  for  holding 
that  the  apex  was  in  its  own  ground.  The 
granting  and  refusing  of  preliminary  injunc- 
tions pendente  lite  is  a  matter  so  largely  In 
the  discretion  of  the  lower  court  (Klein  v. 
Davis,  11  Mont  105,  27  Pac.  511;  Mining 
Co.  V.  Mutray,  9  Mont  475,  23  Pac.  1022; 
Nelson  v.  O'Neal,  1  Monf  284;  Atchison  v. 
Peterson,  Id.  5G1)  that  we  feel  satisfied  in 
this  case  that  there  was  sufficient  testimony 
offered  in  the  district  court  to  sustain  the 
granting  of  this  preliminary  injunction.  It 
was  not  to  be  expected  tliat  the  court,  upon 
such  a  bearing,  could  determine  with  any 
degree  of  finality  the  course,  strike,  or  dip 
of  the  vein;  and  we  are  of  opinion  that  a 
reasonable  showing  in  the  judgment  of  the 
district  court  to  support  plaintiff's  conten- 
tion, should  be  sufilcient  In  fact,  but  lit- 
tle point  is  made  by  the  appellant  upon  this 
branch  of  the  case.  Its  principal  contention 
is  upon  the  question  of  cotenancy;  that  is  to 
say,  the  cotenancy  in  the  portion  of  the  vein 
from  which  the  ore  was  exti-acted.  if  it  be 


the  fact,  as  plaintiff  contends,  that  that  por- 
tion of  the  vein  has  its  apex  in  the  Wild  Bill 
ground.  Of  course,  if  the  apex  is  in  the  Grey 
Rock  ground,  plaintiff  hus  no  interest  in  this 
ore,  and  there  is  no  cotenancy.  But  at  the 
present  stage  of  proceedings  we  feel  obliged 
to  temporarily  adopt  the  preliminary  view 
of  the  district  court— that  the  apex  of  the 
disputed  portion  of  the  vein  is  in  the  Wild 
Bill  ground.  Then  the  parties  are  coten- 
ants  of  that  portion  of  the  vein  from  which 
the  ore  was  extracted.  The  plaintiff  owns  - 
an  undivided  tliree-fourths  of  the  premises; 
and  the  defendant  the  other  one-fourth. 

There  was  some  argument  on  the  hearing 
in  this  court,  and  apparently  considerable  on 
the  hearing  below,  upon  the  question  of  a 
mining  partnership.  The  statute  upon  min- 
ing partnerships  (sections  3350-3359,  Civ. 
Ck>de  1805)  is  new  in  this  state,  although 
practically  the  same  statute  has  been  in 
force  In  California  for  many  years.  The  sec- 
tions in  that  statute  which  are  Important  In 
this  consideration  are  as  follows: 

"Sec.  3350.  A  mining  partnership  exists 
when  two  or  more  persons  who  own  or  ac- 
quire a  mining  claim  for  the  pQTi>ose  of 
working  it  and  extracting  the  mineral  there- 
from, actually  engage  in  working  the  same. 

"Sec.  3351.  An  express  agreement  to  be- 
come partners  or  to  share  the  profits  and 
losses  of  mining,  is  not  necessary  to  the  for- 
mation and  existence  of  a  mining  partner- 
ship. The  relation  arises  from  the  owner- 
ship of  shares  or  interests  in  the  mine  and 
working  the  same  for  the  purpose  of  ex- 
tracting the  minerals  therefrom." 

"Sec.  3359.  The  decision  of  the  members 
owning  a  majority  of  the  shares  or  interests 
in  a  mining  partnership  binds  it  in  the  con- 
duct of  its  business." 

Some  contention  is  made  by  respondent 
that  it,  owning  three  undivided  fourths  of 
the  mine,  should  control  its  operation,  under 
the  law  of  mining  partnerships.  Section 
3359.  But  we  will  say  at  the  outset  that  in 
our  opinion  a  mining  partnership  did  not  ex- 
ist between  plaintiff  and  defendant  In  this 
case.  An  analysis  of  sections  3350  and  3351 
makes  this  clear.  A  mining  partnership,  un- 
der the  statute,  is  very  different  from  an  or- 
dinary partnership.  There  is  usually,  prac- 
tically, in  a  statutory  mining  partnership,  no 
delectus  personarum  (Dougherty  v.  Creary, 
30  Cal.  300),  as  there  is  in  ordinary  partner- 
ships. An  ordinary  partnership  is  formed 
by  contract  between  the  partners.  A  mining 
partnership  is  formed  by  reason  of  the  exist- 
ence of.  certain  facts  described  in  the  stat- 
ute. Those  facts  are:  (1)  That  two  or  more 
persons  shall  own  or  acquire  a  mining  claim 
for  the  purpose  of  working  it,  and  extract- 
ing the  minerals  therefrom  (section  3350,  Civ. 
Code);  that  is  to  say,  the  relation  arises 
from  the  ownership  of  the  shares  or  inter-. 
ests  In  the  mine.  This  is  the  first  fact  as  a 
foundation'  for  a   mining   partnership.     (2) 
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The  second  fact  required  to  exist  Is  that  snch 
owners  actually  engage  In  working  the  mine. 
Do  these  two  conditions  exist  in  the  case  at 
bar?  The  first  condition  is  a  fact  Plaintiff 
and  defendant  own,  and  have  acquired  for 
mining  purposes,  the  grround  In  controTersy. 
The  second  fact  does  not  exist  The  plaintiff 
and  defendant  were  not  actually  engaged  in 
working  the  mine.  This  Is  clear  from  the 
pleadings  and  the  testimony.  The  defend- 
ant was  working  the  disputed  portion  alone, 
and  excluding  the  plaintiff  therefrom.  There- 
fore the  partnership  did  not  exist  Dougher- 
ty V.  Creary,  30  Cal.  291;  Henderson  v.  Al- 
len, 23  Cal.  519;  Duryea  y.  Burt  28  GaL  589; 
Hawkins  ▼.  Mining  Co.,  2  Idaho,  970,  28  Pac. 
483.  The  same  views  were  expressed  in  No- 
lan V.  Lovelock.  1  Mont  224.  without  the  ex- 
istence of  the  statute.  In  the  Idaho  case 
last  cited,  there  is  one  remark  tending  to  In- 
dicate that  the  court  held  a  different  view; 
but  the  court  stated  that  a  partnership  was 
admitted  by  the  defendant  in  that  case,  and 
In  the  opinion,  further  on,  cites  with  approv- 
al Dougherty  v.  Creary  and  Duryea  v.  Burt, 
supra.  We  therefore  consider  the  question 
of  a  mining  partnership  as  not  In  this  case. 

We  are  also  of  opinion  that  the  question  of 
waste  need  not  be  considered  in  this  decision. 
It  is  alleged  that  the  defendant  Is  taking  the 
ore  from  the  mine.  Taking  ore  from  a  mine 
In  a  skillful,  careful,  and  miner-like  manner 
has  been  held,  in  states  where  mining  litiga- 
tion has  been-  most  frequent,  not  to  be  waste, 
but,  upon  the  other  hand,  to  be  use.  The  rea- 
sons for  BO  holding  are  weU  set  forth  In  Mc- 
Cord  V.  Mining  Co..  64  Cal.  134,  27  Pac.  863, 
and  in  the  cases  dted  In  the  opinion  In  that 
case.  We  note  partlculariy  tiie  Pennsylva- 
nia cases  cited  tiierein,  as  coming  from  a 
state  possessing  not  only  an  able  Judiciary, 
but  also  one  having  had  a  wide  experience  in 
the  subject  under  consideration.  But  we  need 
not  consider  the  question  of  waste.  In  this  de- 
cision, for  the  reason  that  we  are  of  opinion 
that  this  Injunction  order  must  be  sustained 
ander  the  provisions  of  section  692,  Code  Civ. 
Proc.  1805,  without  regard  to  the  question  of 
waste.  That  section  is  cs  follows:  "Sec.  692. 
If  any  person  shall  assume  and  exercise  ex- 
clusive ownership  over,  or  take  away,  destroy, 
lessen  In  value  or  otherwise  injure  oi-  abuse 
any  property  held  in  Joint  tenancy  or  tteiancy 
In  common,  the  party  aggrieved  shall  have 
his  action  for  the  injury  In  the  same  manner 
as  he  would  have  If  such  Joint  tenancy  or  ten- 
ancy in  common  did  not  exist."  This  statute. 
In  Its  present  form,  Is  absolutely  new  in  this 
Jurisdiction,  and  we  have  not  been  refetred 
to  any  other  state  where  It  exists.  It  came  in 
with  the  Code  of  ClvU  Procedure,  July  1, 
1895.  It  Is  not  construed  in  the  case  of  Mc- 
Cord  V.  Mining  Co.,  64  Cal.  134,  27  Pac.  863; 
noi:  Murray  v.  Haverty,  70  111.  319;  nor  Haw- 
kins V.  Mining  Co..  2  Idaho,  970,  28  Pac.  433, 
—all  cases  which  were  called  to  our  attention 
Upon  the  argument    Mr.  Freeman  remal-ks, 


In  his  work  on  Cotenancy  and  Partition  (sec- 
tion 249a);  "The  right  to  occupy  and  use 
mining  property  has  been  so  rarely  the  sub- 
ject of  Judicial  dlscnssion  and  decision  that  it 
cannot  yet  be  regarded  as  settled."  It  is  ap- 
parent, and.  Indeed,  it  is  conceded  by  counsel, 
that  Section  592,  Code  Civ.  Proc.,  above  quot- 
ed, works  a  change  In  the  common  law,  upoa 
the  question  of  Joint  tenancy  and  tenancy  la 
common.  The  contention  has  been  as  to 
what,  and  how  great  the  change  Is.  For 
many  years  before  the  enactment  of  fliis  stat- 
ute we  had  the. following  law:  "Sec.  1295. 
If  any  person  shall  assume  and  exercise  ex- 
clusive ownership  over,  or  take  away,  destroy, 
lessen  In  value,  or  otherwise  injure  or  abuse 
any  property  held  in  Joint  tenancy,  tenancy 
in  common,  or  copartenary,  the  party  aggriev- 
ed Shall  have  his  action  of  trespass  or  tro- 
ver for  the  Injury  in  the  same  manner  as  be 
would  have  if  such  Joint  tenancy,  tenancy  In 
common  or  copartenary  did  not  exist."  Comp. 
St.  1887.  This  law  existed  long  before  the 
compilation  of  1887.  The  difference  in  the 
statutes  is  this:  From  the  later  statute  are 
omitted  the  word  "copartenary"  and  the 
words  "trespass  or  trover."  "Hierefore  ttieold 
statute  provided  that  a  party  aggrieved,  under 
the  provisions  of  the  above  section,  should 
"have  his  action  of  trespass  or  trover."  The 
later  statute  provides  that  "he  shall  have  his 
action,"  and  does  not  limit  it  to  "trespass  or 
trover,"  <w  any  other  particular  action,  hot 
states  simply  that  the  party  aggrieved  shall 
have  his  action  for  the  injury.  Is  It  not  per- 
fectly apparent  that  the  legislature  considered 
that  the  remedy  given  by  "trespass  or  tio- 
ver"  was  too  narrow  and  too  restricted,  and 
that  It  Intended  to  extend  the  remedies  ot  the 
IKirty  aggrieved?  The  'eglsiatnre  seems  to 
have  deliberately  said  that  a  party  aggrieved 
Is  not  confined,  for  his  remedy,  to  tpespasa 
or  trover,  but  may  have  his  action;  that  Is, 
any  appropriate  action  for  the  Injury.  Sec- 
tion 692  names  several  causes  for  which  the 
party  aggrieved  may  have  his  action.  They 
are  stated  In  the  disjunctive.  If  one  of  them 
exists,  he  may  have  his  action.  The  caoses 
are,  "if  any  person  shall  assume  .and  exercise 
exclusive  ownership  over  any  property  held  in 
Joint  tenancy,"  etc.,  oi  "take  away,"  etc.,  or 
"destroy,"  etc.,  or  'lessen  in  value,"  etc..  or 
'VttherwlBe  Injure  or  abuse,"  etc.  As  noted. 
these  causes  are  stated  In  the  disjunctive. 
Certain  of  them  are  immaterial  to  consider  in 
this  case;  that  is  to  say,  as  far  as  this  de- 
cision Is  concerned,  we  may  strike  out  fram 
the  statute  the  words,  "or  take  away,  destray. 
lessen  In  value,  or  otherwise  Injure  or  abwe." 
Theh  the  statute,  as  applicable  here,  wonid 
read:  "Sec.  592.  If  any  petvon  shall  as- 
sume and  exercise  exclusive  ownership  over 
any  property  hdd  In  Joint  tenancy  or  tenascy 
In  common,  the  party  aggrieved  shall  have 
his  action  for  the  injury  In  the  same  maimer 
as  he  would  have  if  such  Joint  tenancy  or  ten- 
ancy in  common  did  noi  feilBt"     It  must  be 
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remembered,  again,  at  tbls  point,  that  we  are 
treating  tbe  case  now,  at  this  preliminary 
stage,  under  the  view  that  it  Is  the  fact  of 
the  case,  as  now  befc>-e  us  and  as  found  by 
the  district  court,  that  these  parties  are  co- 
tenants  of  Uie  disputed  ground.  We  think  It 
Is  clear,  from  the  pleadings  and  the  evidence, 
that  the  defendant  has  assumed  and  exercised 
exclusive  ownership  over  the  property  thus 
held  In  cotenancy  Defendant  was  working 
on  the  disputed  portion  of  the  vein,  1,000, 
1,100,  and  1,200  feet  underground,  and  claim- 
ing It  as  its  own.  It  was  working  it  from  its 
own  shaft  and  approaches,  which  were  on 
its  own  Grey  Rock  claim.  It  certainly  was 
excluding  the  plaintiff  from  any  exercise  of 
ownership  over  this  disputed  portion,  and  wis 
exclusively  assuming  and  exercising  such 
ownership.  Therefore  the  first  cause  named 
in  section  592  for  giving  the  action  to  the  co- 
tenant  existed.  The  next  matter  for  con- 
struction in  the  statute  is  the  language,  "the 
party  aggrieved."  In  one  of  the  briefs  sub- 
mitted In  this  case  it  is  contended  that  there 
is  no  p&Tty  aggrieved;  that  the  defendant  Is 
not  aggrieved  unless  waste  or  Injury  is  com- 
mitted. But  we  are  of  opinion  that  the  griev- 
ance IS  the  assuming  and  exercising  exclusive 
ownership  over  the  property.  Tliat  is  one  of 
the  grievances  named  by  the  statute.  Waste, 
Injury,  and  desttiictlon  ai-e  other  and  separate 
grievances.  All  the  grievances  need  not  ex- 
ist. One  is  sufficient.  One  here  exists,  and 
it  Is  one  of  those  grievances  named  in  the  lan- 
guage of  the  statute  Itself.  Therefore  we  are 
of  opinion  that  the  plaintiff  here  Is  tbe  party 
aggrieved,  and  that  it  is  aggrieved  by  the  de- 
fendant's assumption  and  exercise  of  exclu- 
sive ownership.  The  next  language  of  the 
statute  for  consideration  is  the  words,  "shall 
have  his  action."  This  matter  we  treated 
above,  and  expressed  the  opinion  that  the 
change  made  in  the  statute  by  the  Code  of 
1895  extended  the  right  of  action  by  the  i>ar- 
ty  aggrieved;  that  he  Is  no  longer  confined  to 
trespass  and  trover,  but  that  he  has  any  ap- 
propriate action  for  the  Injury.  The  next 
question  is  this:  How  does  he  have  this  ac- 
tion, and  what  action  may  he  have?  He  has 
it  'in  the  same  manner  as  he  would  have  if 
such  Joint  tenancy  or  tenancy  In  common  did 
not  exist."  Kow,  exclude  from  the  mind  the 
Idea  and  the  fact  of  Joint  tenancy  or  tenancy 
In  common.  The  statute  puts  them  out  of  the 
way,  and  says,  "the  party  shall  have  his  ac- 
tion," as  if  they  did  not  exist.  Therefore  we 
come  to  tbls  situation:  The  defendant  In  this 
case,  with  no  Joint  relations  to  the  plaintiff, 
goes  upon  the  plalptifTs  property,  and  as- 
sumes and  exercises  exclusive  ownership  over 
It,  works  it  in  Its  own  manner,  subject  to  Its 
own  approval  only,  takes  the  ore  from  the 
same  by  Its  own  methods,  and  plaintiff  sees 
its  own  property  being  used  and  consumed 
against  its  will  and  consent.  Having,  by  rea- 
son of  the  statute,  gotten  the  question  of  Joint 
tP7UiBC7  knA  tenancy  in  common  out  of  the 


way,  wb  aie  of  opinion  that  It  cannot  be  qn^ 
tloned  that  the  injunction  would  lie;  and  we 
are  of  opinion  that  the  statute  Intended  that 
it  should,  and  that  for  a  plaintiff  in  the  posl- 
tl(Mi  of  this  one,  having  any  appropriate  rem- 
edy to  ^iforce  its  rlghis,  injunction  is  an  ap- 
propriate remedy.  Counsel  argued  that  plain- 
tiff would  have  an  ample  remedy  in  an  action 
for  accounting  or  for  damages.  It  occurs  to 
us  that  such  remedy  would  be  very  inade- 
quate, and  such  defense  to  an  injunction 
would  not  successfully  be  urged  If  the  action 
were  betwee»i  parties  other  than  cotenants. 
An  accounting  would  be  a  remedy  exceed- 
ingly dlfllcult  of  application.  A  defendant 
would  be  in  possession  of  the- property;  could 
mine  as  it  saw  fit,  could  keep  books,  or  not, 
as  it  chose;  and  the  burden  of  proving  a  great 
mass  of  facts  and  figures  and  accounts  would 
be  thrown  npon  the  plaintiff,  when  the  knowl- 
edge of  them  all  would  be  peculiarly  with  the 
defendant.  We  do  not  hold  that  taking  out 
the  ore  would  be  waste,  but  we  do  hold  that 
at  least  it  would  be  a  use  which  consumes, 
and  the  only  adequate  remedy  against  the 
dangers  to  plaintiff  of  such  a  use,  under  an  ex- 
ercise of  exclusive  ownership,  would  be  in- 
junction. We  are  of  opinion  that  the  intent  of 
the  statute  Is  plain.  We  know  of  no  other 
logical  construction  which  we  can  give,  if,  in- 
deed, what  we  hbve  said  may  be  called  a  con- 
struction. We  are  rather  of  (pinion  that  the 
statute  speaks  plainly,  and  that  our  construc- 
tion is  little  more  than  a  verbose  statement  of 
what  the  statute  sets  forth. 

The  argument  of  public  policy  has  been 
made  with  some  force.  It  Is  said  that  if  a 
co-owner  of  %  may  enjoin  his  co-owner  of 
^  as  in  this  case,  the  owner  of  ^/lot  ouiy 
enjoin  the  owner  of  »»/ioo  under  the  facts  ex- 
isting In  this  case.  This  Is  probably  true. 
This  may  be  good  policy,  or  bad,  but  it  Is  the 
declaration  of  the  legislature,  and  to  that  body 
appeal  must  be  made  upon  questions  of  pol- 
icy. But  there  Is  an  argument  of  policy  on 
the  other  side,  and  in  favor  of  the  statute; 
for  if  the  injunction  be  granted,  the  property 
Is  preserved,  and  is  in  sight,  in  kind  and  quan- 
tity, when  the  lltig&tloL  is  over.  It  is  much 
simipler  to  do  complete  Justice  upon  the  de- 
termination of  a  lawsuit,  if  the  property  has 
been  preserved  In  its  integrity,  than  It  would 
be  to  ascertain  value  and  damages  after  the 
ore  had  been  mined,  reduced,  and  disposed  of 
exclusively  by  one  party.  Here  are  some 
expressions  in  the  California  Reports,  that  it 
Is  the  policy  of  the  state  to  encourage  mining, 
and  that.  If  one  cotenant  wishes  to  work  the 
mine,  he  should  be  allowed  to  do  so.  It  Is 
true  that  it  is  the  policy  of  this  state  to  en- 
courage mining.  It  Is  also  its  policy  to  en- 
courage many  other  Industries.  But,  as  not- 
ed above,  the  question  of  what  policy  will 
best  preserve  mining  rights  and  Interests  Is 
a  matter  for  the  legislature  to  determine,  and 
In  our  opinion  that  department  of  the  govern- 
ment has  spoken  very  clearly  hi  section  592, 
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Code  Cly.  Proc.  1896.  The  result  of  our  in- 
quiry Is  that  the  order  of  the  district  court 
granting  the  preliminary  injunction  must  t>e 
affirmed. 

PEMBBRTON,  C.  J.,  and  H€NT,  J,  con- 
cur. 


STATE  ex  rel.  BICKFORD  v.  COOK,  State 

Auditor. 

(Supreme  CJourt  of  Montana.     Feb.  24,  1896.) 

State  Capitoi.  CoMMiasiow— Compbrsatiou— 

Mandamus. 

1.  The  meml>er8  of  the  state  capitol  commis- 
sion  created  by  Act  March  7,  1895,  whose  com- 
pensation is  fixed  at  five  dollars  per  day  for  each 
day  they  are  engaged  in  official  duties,  which, 
together  with  theu'  expenses,  shall  be  certified  to 
the  state  auditor  with  vouchers,  such  warrants  to 
be  drawn  on  the  state  capitol  fund,  which  is  to  be 
derived  from  the  sale  of  lands  granted  the  state 
by  the  federal  government  for  the  erection  of 
state  buildmgs,  are  ofiicers  whose  compensation 
b  fixed  by  law,  and  therefore  the  state  board  of 
examiners  are  not  required  to  pass  on  their  claims 
for  services. 

2.  CouBt  art  12, 1 12.  prohibitiDg  appropria- 
tions or  ezpendituree  by  the  legislature  whereby 
the  expenditures  by  the  state  for  any  fiscal  year 
shall  exceed  the  total  tax  then  provided  by  law, 
does  not  apply  u>  appropriations  for  the  state 
capitol  buildmg,  wliich  is  to  be  erected  exclusive- 
ly from  moneys  received  from  the  sale  of  lands 
granted  the  state  by  the  federal  government  for 
such  purpose,  so  as  to  prohibit  the  drawing  of 
warrants  on  the  capitol  fund  in  excess  of  the 
funds  on  hand,  for  compensation  of  the  capitol 
commissioners. 

3.  In  mandamus  to  aompel  the  state  auditor 
to  draw  warrants  on  the  state  capitol  fund  .for 
payment  of  the  services  rendered  by  the  capitol 
commission,  the  validity  of  the  commission,  which 
is  acting  under  a  known  appointment  from  com- 
petent authority,  cannot  t>e  questioned. 

Application  on  the  relation  of  Walter  M. 
Bickford  for  a  writ  of  mandamns  to  compel 
A.  B.  Ck>ok,  state  auditor,  to  draw  warrants 
on  the  state  capltol  fimd  for  the  value  of  bis 
services  and  expenses  as  a  state  capltol  com- 
missioner. 

Waiter  M.  Bickford  prayed  for  an  altema- 
tlve  writ  of  mandate,  commanding  the  de- 
fendant, state  auditor,  to  issue  a  warrant  in 
payment  of  the  account  filed  by  said  Bick- 
ford for  services  rendered  by  him  as  a  mem- 
ber of  the  state  capitol  commission.  The 
relator  alleges:  "That  under  and  by  virtue 
of  an  act  of  the  legislative  assembly  of  the 
state  of  Montana  approved  March  7,  1895, 
designated  as  'chapter  4,  art  2,  of  part  3, 
tit  5,  of  the  Political  Code,'  there  was  cre- 
ated a  board  to  be  known  as  and  called  the 
•State  Capitol  Commission,'  to  consist  of  five 
members,  to  wit,  the  governor  and  four  qual- 
ified electors  of  the  state,  said  members  to 
be  appointed  by  the  governor  by  and  with 
the  consent  of  the  senate.  That  In  pursu- 
ance of  said  act  the  governor  of  said  state 
did,  on  the  said  7th  day  of  March,  1895,  ap- 
point as  members  of  said  board  Charles  K. 
Cole,  of  Lewis  and  Clarke  county,  Charles 
P.  Lloyd,  of  Sliver  Bow  county,  William  K. 
Floweree,  of  Teton  county,  and  this  affiant. 


of  Missoula  county,  and  said  appointments 
so  made  as  aforesaid  were  made  by  and 
with  the  advice  and  consent  of  the  senate, 
and  were  approved  by  said  senate,  and  In  all 
respects  in  accordance  with  said  law.  That 
thereafter,  the  said  persons  so  appointed  filed 
their  oaths  of  office  and  bonds  as  required 
by  law,  and  entered  upon  the  discharge  of 
the  duties  of  their  office  as  members  of 
said  board.  That  on  the  16th  day  of  March, 
1895,  A.  B.  Keith  was  duly  elected  by  said 
board  as  its  acting  secretary,  and  qualified 
by  filing  his  bond  as  required  by  law.  That 
between  the  15tta  day  of  March.  1895.  and 
the  19th  day  of  December,  1895,  this  affiant 
performed  services  as  a  meml>er  of  said 
board,  expended  moneys  for  traveling  ex- 
penses and  mileage  while  engaged  in  the  du- 
ties of  said  board,  which  said  services,  mile- 
age, and  traveling  expenses  amounted  to  the 
sum  of  $87.90;  and  on  the  6th  day  of  No- 
vember, 1895,  this  affiant  presented  an  item- 
ized account  in  duplicate  of  said  per  diem, 
moneys  expended  for  traveling  expenses, 
etc.,  to  the  said  board,  and  the  same  was 
duly  audited,  allowed,  and  approved  for  the 
sum  of  987.60,  and  the  said  audited  bill  was 
certified  to  tbe  state  auditor,  with  vouchers 
therefore,  and  this  affiant  thereupon  present- 
ed the  same  to  said  state  auditor,  and  re- 
quested tliat  said  auditor  Issue  a  warrant 
drawn  upon  the  state  capltol  building  fund 
in  favor  of  this  affiant  for  the  sum  named 
therein,  but  that  said  auditor  failed  and  re- 
fused, and  still  fails  and  refuses,  to  issoe 
said  warrant,  as  he  Is  required  to  do  by  the 
provisibns  of  the  said  act  approved  M:arcli 
7,  1895."  The  auditor.  In  his  return,  alleges: 
That  he  refused  Iiecause  the  warrant  for  the 
claim  presented  was  not  a  claim  for  the  sal- 
ary and  compensation  of  an  officer  which 
was  fixed  by  law.  That  the  said  claim  bad 
not  been  presented,  examined,  and  approved 
by  the  state  board  of  examiners,  as  required 
by  section  20,  art  7,  of  the  constitution. 
"That  at  the  time  said  claim  was  allowed. 
Charles  F.  Lloyd,  one  of  the  members  of 
said  board,  was,  and  now  Is,  adjutant  gen- 
eral of  tbe  state  of  Montana,  and  receives 
an  annual  salary  of  one  thousand  dollars, 
and  is  required  to  give  a  bond  to  said  state 
in  the  sum  of  two  thousand  dollars  for  the 
faithful  performance  of  his  duties  of  such 
office  which  are  inconsistent  with  the  duties 
which  he  Is  required  to  perform  as  a  mem- 
ber of  the  state  capltol  commission.  That 
William  El!  Floweree,  one  of  the  members 
of  that  board,  was,  at  the  time  this  bill  was 
allowed,  a  member  of  said  board,  and  now 
is  a  state  senator,  duly  elected  and  quali/ied, 
and  that  the  said  William  K.  Floweree  rep- 
resents the  county  of  Teton  In  the  state  sen-  ! 
ate  of  the  state  of  Montana,  and  that  tbe  ! 
duties  imposed  by  the  constitution  and  the 
law  upon  the  said  William  K.  Floweree,  sen- 
ator, as  aforesaid,  are  wholly  Inconsistent 
with  the  duties  required  of  liim  as  a  member 
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of  the  state  capitol  commission."  That  the  said 
capltol  commission  baa  never  been  legally 
organized.  "That  all  moneys  derived  from 
the  sale  of  all  lands  granted  to  the  state  for 
the  construction  of  public  buildings  are  state 
funds,  and  are  moneys  belonging  to  the 
state,  and  that  such  moneys  cannot  be 
drawn  out  of  the  state  treasury  unless 
claims  therefor  have  been  presented  to  the 
state  board  of  examiners,  and  by  such  board 
approved.  That  the  appropriation  by  the  leg- 
islature of  the  sum  of  two  hundred  and 
twenty-five  thousand  dollars  for  the  fiscal 
year  ending  December  3,  189a,  is  largely  In 
excess  of  the  money  on  hand  which  has 
been  received  from  the  sale  and  rental  of 
lands  granted  to  the  state  for  the  purpose 
of  constructing  public  buildings  at  the  state 
capitol."  That  the  moneys  received  for  the 
rental  and  sale  of  the  lands  granted  to  the 
state  for  the  construction  of  public  build'  ?s, 
and  now  in  the  hands  of  the  state  treasui-er, 
does  not  exceed  the  sum  of  $6,089.10.  "That 
warrants  Issued  in  accordance  with  article  2, 
c.  4,  tit  5,  pt  3,  of  the  Political  Code,  are 
to  be  drawn  and  registered  the  same  as  oth- 
er warrants  are  drawn  and  registered  by  the 
proper  officer  of  the  state.  Said  warrants, 
when  drawn  and  registered,  are  state  war- 
rants, and  create  an  indebtedness  against  the 
state,  and  the  state  is  liable  for  the  payment 
of  the  same.  That  said  lands,  and  all  there- 
of, so  granted  to  the  state  of  Montana  for 
public  buildings  at  the  capital  of  the  state, 
are  held  in  trust  for  the  people  of  the  state 
of  Montana,  and  that  no  part  or  portion  of 
said  lands  can  be  disiMsed  of  at  a  price  less 
than  ten  dollars  per  acre.  That  the  state 
has  selected,  and  there  have  been  approved 
by  the  secretary  of  the  interior,  lands  to  the 
amount  of  36.164.90  acres  for  public  build- 
ings at  the  capital  of  said  state,  and  that. 
If  all  of  said  lands  were  sold,  they  would  not 
bring  the  state  the  snm  of  five  hundred 
thousand  dollars,  which  is  the  appropriation 
made  for  the  years  1895  and  1896.  That 
said  lands  so  selected  by  the  state  and  ap- 
proved by  the  secretary  of  the  Interior  are 
not  worth  In  value  the  sum  of  three  hun- 
dred and  sixty  thousand  dollars,  and  when 
sold  would  not  bring  or  realize  in  money 
to  the  state  of  Montana  the  sum  of  three 
hundred  thousand  dollars.  Respondent  fur- 
ther says,  upon  information  and  belief,  that 
the  lands  so  selected  and  approved  cannot 
be  sold  at  the  rate  of  ten  dollars  per  acre, 
and  that  the  appropriation  for  the  years  1895 
and  1896.  in  the  snm  of  five  hundred  thou- 
sand dollars  for  the  erection  of  a  state  capi- 
tol bnllding  at  the  state  capital  is  wholly  in 
excess  of  the  value  of  said  lands,  and  that 
the  drawing  of  warrants  in  such  sum  would 
be  Illegal,  and  contrary  to  law.  Respondent 
further  says,  upon  Information  and  belief, 
that  such  warrants  are  claims  against  the 
state,  for  which  the  state  of  Montana  would 
be  responsible  for  the  payment  and  for  the 
interest  thereon,  and  that  he  has  no  authori- 
v.43P.no.8 — ^59 


ty  under  the  law  to  draw  warrants  In  favor  , 
of  such  capitol  commission,  except  the 
amount  now  in  the  hands  of  the  state  treas- 
urer." The  relator  moved  to  strike  out  por- 
tions of  the  respondent's  answer,  and  at  the 
same  time  filed  a  general  demurrer. 

B.  P.  Carpenter  and  Toole  &  Wallace,  for 
relator.     Henri  J.  Haskell,  for  respondent. 

HUNT,  J.  (after  stating  the  facts).  In  or- 
der to  erect  and  complete  a  state  capitol,  the 
legislature,  by  the  act  of  March  7,  1886,  cre- 
ated a  board  to  be  known  as  the  "State  Cap- 
ltol Commission,"  defining  its  duties,  fixing 
the  compensation  of  Its  members,  and  pre- 
scribing their  terms  of  service.  Five  mem- 
bers compose  the  commission,  relator  being 
one.  The  members  are  appointed  by  the  gov- 
emor,  by  and  with  the  advice  of  the  senate. 
The  term  of  office  is  until  the  completion  of 
the  capitol.  and  the  acceptance  thereof  by  the 
state.  Each  commissioner  shall  give  bond, 
conditioned  for  the  faithful  performance  oC 
the  duties  imposed  by  law.  These  duties  are- 
of  a  very  important  nature.  They  exact  a 
high  degree  of  intelligence  and  care  due  to- 
the  pnbUc  in  the  selection  of  proper  architec- 
tural designs,  plans,  and  specifications  for  a 
statehouae,  to  cost,  when  completed,  a  mil- 
lion dollars.  The  selection  of  an  architect 
and  a  superintendent  of  construction  de- 
volves upon  the  commission.  All  disburse- 
ments on  account  of  the  constructicMi  of  the 
capitol  shall  be  made  pursuant  to  certificates 
Issued  by  the  board,  and  all  claims  shall  be 
passed  upon  after  careful  examination  of 
every  item  thereof.  The  statute  creating  the 
commission  contemplated  that  the  construc- 
tion of  the  capitol  would  last  several  years; 
and,  in  order  that  the  people  may  be  kept 
fully  advised  of  how  the  commissioners  are 
fulfilling  their  duties,  the  secretary  of  the 
board  is  obliged  to  prepare  full  financial  re- 
ports each  year,  which  shall  be  published  in 
two  newspapers,  and  a  copy  shall  be  trans- 
mitted to  the  legislature.  The  compensation 
of  each  commissioner  is  five  dollars  a  day 
for  each  and  every  day  he  to  actually  en- 
gaged in  the  performance  of  his  official  du- 
ties. Clearly,  the  members  of  the  commis- 
sion are  public  agents,  with  tenure,  duration, 
emolument,  powers,  and  duties  under  the 
statute  referred  to.  U.  S.  v.  Hartwell,  6  WalL 
385;  Throop,  l?ub.  Ott.  §{  3,  4,  et  seq.;  Com. 
V.  Evans,  74  Pa.  SL  124;  State  v.  -Burke,  8 
Wash.  412,  36  Pac.  281. 

Having  determined  that  capitol  commission- 
ers are  officers,  we  find  their  compensation  Is 
fixed  by  the  law  above  referred  to,  and  that 
the  services  of  the  commissioners  and  their 
expenses  shall  be  "certified  to  the  state  audi- 
tor with  vouchers  therefor,  such  warrants  to 
be  drawn  on  the  state  capitol  fund."  Pol. 
Code,  i  2442.  Under  section  20,  art  7,  of  the 
constitution,  the  state  board  of  examiners  has 
nothing  to  dc  with  the  compensatloB  of  "offi- 
cers fixed  by  law."     Where  the  rate  of  corn- 


Digitized  by 


Google 


PACIFIC  KEPOBTBIl.  ToL  43. 


pcnasttoit,  and  tha  kiad  of  atrwlat  to  be  mid 
for,  are  eBtabll«faed  and  provided  for  by  stat- 
ute, and  the  amoont  of  coiapenaatloB  for 
erecy  act  of  service  is  definitely  fixed  by  law, 
and  the  sam  to  be  paid  to  the  ofliicer  Is  out 
of  a  iwrticTilar  fund,  and  Is  to  be  aacertained 
and  certified,  as  In  this  case,  by  the  board  of 
capitol  oommlssloners,  the  state  board  of  ex- 
aminers Is  not  required  to  pass  niMn  snch 
claim.  The  computation  and  allowance  of 
the  cotnmtaMioners'  mileage  Is  bat  an  Incident 
to  the  comp^isatlon.  It  Is  to  be  certified  to 
the  state  aadltor,  with  vouchers  and  war- 
raitts,  then  to  be  drawn  on  tlte  state  capltol 
building  fund.  In  no  event  is  tbe  compensa- 
tion of  the  commlsaloners,  under  the  law 
creating  the  board,  a  claim  against  the  state. 
When  congrees  piade  a  grant  of  land  to  the 
state  for  public  bnlldlngs  at  the  capital  of  the 
state,  by  act  of  congress  approved  February 
22,  1889,  providing  for  the  admission  of  the 
^te  Into  the  Unlmi,  It  was  enacted  that  the 
lands  80  granted  should  be  held,  appropriat- 
ed, and  disposed  of  exclusively  for  the  pur- 
poses mentioned  in  the  act,  In  such  manner 
as  the  legislature  of  the  state  might  provide. 
Tbe  state,  by  Ordinance  No.  1,  |  7,  has  ac- 
«epted  these  lands  tt>r  the  purposes  specified, 
and  by  legislation  has  provided  for  the  erec- 
tion of  a  capltol  exclusively  out  of  moneys 
'from  a  fund  to  be  created  from  the  disposi- 
tion of  the  lands  so  granted  by  congress. 
The  state  la  an  agent  to  carry  otit  tbe  objects 
of  the  donation.  The  fund  created  by  the 
statute  Is  a  trust  fund  established  by  law  In 
pursuance  of  the  act  of  congress:  It  is  not  a 
state  fund  in  the  ««ise  that  moneys  realised 
from  taxes,  for  tostance,  and  In  tbe  public 
treasury,  are  state  funds.  Nor  Is  tbe  dis- 
bursement of  this  capitol  fund  an  expendi- 
ture of  the  state,  within  tbe  meaning  of  ex- 
penditures generally  referred  to  In  tbe  con- 
stitution. The  restrictions  of  section  12,  art. 
12,  of  tbe  constitntion,  forbidding  appropria- 
tions or  expenditures  by  the  legislature 
Whereby  tbe  expenditures  of  the  state  dur- 
ing any  fiscal  year  shall  exceed  the  total  tax 
then  provided  by  law,  unless  provision  Is 
made  for  levying  a  special  tax,  not  exceed- 
ing the  rate  allowed  by  the  constitution,  are 
ttaerefm%  not  applicable  to  this  trust  fund. 
Tbe  state  cannot  use  the  fund  created  by  this 
act  for  any  purpose  except  as  provided  for 
by  tbe  act  of  congress.  The  state  officers 
have  no  control  over  it,  except  to  carry  out 
the  trust  relation;  and  the  treasurer  Is  mere- 
ly an  agent  for  receiving  and  disbursing  the 
fund  under  the  act  of  congress,  and  in  man- 
ner provided  by  the  law  of  the  state.  So, 
too,  the  auditor  Is  but  one  of  the  agents  or 
subagents  designated  by  the  law  of  the  state 
in  the  execution  of  the  trust.  All  this  seems 
very  clear  to  us  from  the  law.  It  is  also  In 
full  accord  with  the  decision  of  the  supreme 
court  of  Washington,  where,  under  the  same 
act  of  congress  above  referred  to,  a  similar 
grant  of  lands  was  made  by  the  United 
States  to  that   state  for  state  buildings  at 


Oie  state  capital,  and  a  lilse  qvestlaB  to  this 
at  bar  was  before  the  court  Allen  v.  Grimes 
(Wash.)  37  Fac.  662.  In  tbe  exeeutian  of  tbe 
trust  no  state  debt  is  created,  for  tbe  law 
(section  2454,  PoL  Code)  especially  prolilblu 
the  appropriation  of  any  moneys  except  the 
funds  derived  from  the  sale  or  rental  of 
lands  granted  for  erecting  public  buildings 
at  the  state  capital,  and  known  as  the 
"State  Capltol  BoUdlng  Fund."  As  was  eaid 
by  Justice  Stiles  In  Washington:  "There  is, 
under  the  law,  absolutely  no  obUgaUon  rest- 
ing upon  the  state  to  pay  any  sam  what- 
ever, and  those  who  may  receive  the  audi- 
tor's warrants  will  be  limited  in  thehr  rigliU 
to  the  requirement  of  the  pnypet  officera 
to  perform  their  duties  as  prescribed  by  the 
statute."  Allen  v.  Grimes,  supra.  As  no  in- 
debtedness against  the  state  can  be  created 
by  the  Issuance  of  warrants  drawn  against 
the  specific  fond,  the  provisions  of  sectioa 
12,  art  12,  of  tbe  constitution,  restricting  the 
powers  of  the  legislature  to  create  debts 
within  certain  limitatiooa,  do  not  obtain. 
Nor  has  the  board  ot  examiners  any  duty  to 
perform  in  passing  upon  tbe  claims  against 
tbe  capltol  fund.  The  legislature  had  the 
power  to  control  the  fund  and  its  disposition 
for  the  qieciflc  purposes  tor  which  Uie  lands 
are  granted.  It  therefore  had  tbe  right,  nn- 
lese  otherwise  restricted  by  the  act  of  eoa- 
gress  or  tbe  law  of  the  state,  to  api»«pnate 
amounts  In  antlcli«tion  of  monejv  to  be  real- 
ised from  the  sales  of  tbe  lands  granted,  and 
by  sections  2442,  2464,  PoL  Ood^  wammts 
tqx>n  such  fund  may  be  drawn  and  registered 
by  the  officers  menticmed  In  tbe  statute  as 
agents  of  tbe  irtate,  whether  there  are  moneji 
on  hand  to  meet  the  warrants  or  not  We 
know  of  no  c<mstitnttoiial  Umltatioo  upon  tbe 
price  for  which  lands  granted  by  oongress  to 
the  state  may  be  disposed  <rf  for  tbe  erection 
of  public  buildings  at  the  capital.  Tbe  lim- 
itation created  by  the  enabUng  act  rdates  to 
lands  granted  for  edocatloDal  purposea.  Sec- 
tions 12,  17,  and  11  of  the  act  of  congress 
"to  provide  for  the  division  of  Dakota  into 
two  states,  and  to  enaUe  the  peoide  of 
*  •  •  Montana  •  •  •  to  form  a  state 
constitution,"  etc.  (section  1,  art  17,  Ocnst.). 
are  not  pertinent 

The  only  other  material  point  raised  by 
the  answer  is  tbe  alleged  ineligibility  of 
Charles  F.  Lloyd  and  William  K.  Fk>wa«e 
to  the  ofBice  of  capltol  commissloBer.  Tliit 
being  a  collateral  question,  it  cannot  be  tried 
In  this  proceeding.  Cariand  v.  Custer  Co.,  5 
u:ont.  579,  6  Pac.  21;  Read  v.  City  of  Bnllalo, 
4  Abb.  Dec.  22.  BSvoi  If  the  peraooa  named 
were  ineligible  upon  principles  of  policy  and 
justice,  the  law  holds  the  acts  of  an  officer 
de  facto  valid,  so  far  as  tbe  pubUc  are  c<hi- 
cemed  in  the  exercise  of  the  dutlcB  of  the 
office,  where  he  acts  under  color  of  a  known 
appointment  from  competent  autbotity.  State 
V.  Carroll.  38  Conn.  449;  Oooover  v.  Devlin. 
15  How.  Prac.  470,"  The  demurrer  to  the  an- 
swer is  wdl  taken,  and  must  be  sustained. 
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Tho  relator  la  entitled  to  the  relief  pta#ed 
for,  and  a  writ  wIQ  be  buraed  acoordli>gtr> 

PEMBERTON.  a  J.,  and  DB  WITT,  J., 
■concot; 


BRYANT  T.  BTBTSON  &  POST  MILL  00. 
«t  al. 

(Supreme  Court  of  Waahfaigton.    Feb.  14,  1896.) 

43AI.E  ox  ExscDTioN — Action  to  Redkeii  — Uns- 

B&XS  AWB  Wirs— OOIJMDNITT  PrOPBBTT— PRB- 
■DKFTIOK*  AS  VO  COMMOMRT  DsBtS  —  PlBAS- 
IHS. 

L.  An  actian  to  ledeem  from  a  lale  on  execn- 
tioa  after  the  time  for  redemption  has  en>ked 
cannot  be  mutained  where  no  facts  are  alleged 
tending  to  show  that  the  proceedings  in  obtain- 
ing the  jndcment  and  making  the  sale  were  ir- 
repilar,  and  there  is  no  averment  of  an  offer 
-or  attempt  to  redeem  within  the  statntory  period. 

2.  A  debt  contracted  by  the  hnsband  during 
the  existence  of  the  commonitT'  is  prima  facie  a 
-oommnnity  debt. 

3.  Tbe  fact  that  the  comraonity  baa  been  in 
existence  for  more  than  seven  years  prior  to  tbe 
rendition  of  a  jndgment  against  the  hnsband 
raiaea  a  preanmption  that  the  debt  for  which  it 
was  rendered  was  contracted  while  the  oomoaani- 
ty  existed. 

4.  A  wife  who  seeks  to  vacate  a  sale  of  com. 
mnnity  property  on  an  execution  issued  in  an 
action  ia  which  It  did  not  appear  whether  er 
not  tbe  debt  sued  on  was  that  of  the  coiomani- 
ty  most  affirmatively  allege  that  the  judgment 
was  not  rendered  on  a  commnnity  debt 

Appeal  froiB  anperlor  court,  Whatcom 
-connty;   John  R.  Winn,  Judge. 

Action  by  Fannie  E.  Bryant  ««ainBt  tbe 
Stetson  &  Post  Mill  Company  and  otbeiB. 
A  demurrer  to  tbe  complaint  waa  anstalned. 
-and  plaintiff  appeals.    Affirmed. 

Falrcbfld  &  Rawson  and  Stratton,  Lewis 
A.  Oilman,  for  appellant  Kerr  &  McCotd 
and  John  Wiley,  for  respondents. 

HOYT,  O.  J.  The  superior  court  sustained 
a  demurrer  to  the  complaint  of  appellant 
and,  she  electing  to  stand  thereon.  Judgment 
of  dismissal  was  rendered.  Tbe  appellant 
■claims  that  the  following  allegations  of  fact 
were  contained  In  the  complaint:  That  the 
real  property  in  controversy  was  community 
property;  that  it  was  sold  on  a  judgment 
against  W.  J.  Bryant,  husband  of  appellant; 
that  the  sherifTB  deed  under  this  sale  was 
made  before  tbe  right  of  redemption  had 
expired;  that  at  the  time  of  the  sale  said 
W.  J.  Bryant  had  property  In  King  county 
sufficient  to  satisfy  the  judgment;  that  plain- 
tiff was  Ignorant  of  the  judgment  and  pro- 
ceedings thereunder  until  too  late  to  object 
thereto  except  In  the  way  she  is  now  object- 
ing; and  that  she  was  ready  and  willing 
to  pay  the  judgment,  and  redeem  the  prop- 
erty, If  permitted  so  to  do.  Upon  this  claim 
was  based  her  contention  that  the  complaint 
stated  a  cause  of  action  against  the  defend- 
ants. It  cannot  be  gathered  from  tbe  com- 
plaint alone  as  to  whether  or  not  tbe  sheriff's 
.deed  was  prematurely  made.     The  only  fact 


Stated  in  the  complaint  \spoa  that  subject  b> 
to  the  effect  that  the  deed  was  made  within 
Biz  months  after  tbe  confirmation  of  the 
sale.  It  Is  nowhere  alleged  how  long  after 
the  sale  itaelf,  nor  Is  there  any  sufficient 
allegation  aa  to  any  offer  to  redeem  within 
the  time  provided  by  statute  after  the  con- 
firmation of  sale.  By  the  act  of  1S86  (Laws 
ISSB-SS,  p.  US)  It  was  provided  that  the 
right  to  redeem  shall  date  from  the  day  of 
sale,  and,  If  It  repealed  the  section  upon 
the  same  subject  in  the  Code  of  1881,  so 
that  the  date  of  confirmation  was  no  longer 
material  in  determining  the  time  In  which 
property  could  be  redeemed,  there  was  no 
fact  stated  In  tbe  complaint  tending  to  show 
that  at  the  date  the  deed  was  made  tbe 
time  for  redemption  had  not  expired.  And 
even  If  tbe  section  la  the  Code  of  1881  wa« 
In  force,  there  were  no  facts  allied  from 
which  It  sufficiently  appeared  that  plaintiff 
had  been  deprived  of  her  right  to  redeem 
the  property.  There  was  no  attempt  to  al- 
lege any  other  fact  which  tended  to  show 
that  the  proceedings  in  obtaining  the  Judg- 
ment and  making  sale  of  the  property  In 
question  under  an  execution  Issued  thereon 
were  not  In  all  respects  regular.  Hence^  if 
the  jndgment  was  such  that  the  property  In 
question  was  liable  to  be  sold  for  its  satis- 
faction, tbe  title  of  tbe  defendants  there- 
under was  sniterlor  to  any  claim  of  the 
plaintiff.  It  appeared  from  the  complaint 
that  tbe  property  when  sold  was  that  of 
the  commnnity  composed  of  plaintiff  and  her 
husband.  It  follows  that  the  defendants 
who  hold  under  tbe  sale  have  a  good  title 
If  the  claim  upon  which  tbe  judgment  was 
rendered  was  one  that  could  be  enforced 
against  the  property  of  the  commnnity.  It 
was  alleged  la  tbe  complaint  that  the  oom- 
munity  composed  of  plaintiff  and  her  hus- 
band had  been  In  existence  from  a  date 
prior  to  1884,  and  that  the  Judgment  npon 
which  the  property  was  sold  was  not  ren- 
dered until  1891.  Under  the  mle  established 
by  this  court  in  Improvement  Co.  v.  Sag- 
meister,  4  Wash.  710,  30  Pac.  1058,  the  debt 
upon  which  this  judgment  was  rendered 
was  prima  facie  that  of  the  commnnity  if 
incurred  during  Its  existence,  and  the  fact 
that  the  community  had  beMi  in  existenoe 
for  seven  years  or  more  before  the  rendi- 
tion of  the  Judgment  raised  at  least  a  prima 
facie  presumption  that  the  debt  upon  which 
it  was  rendered  was  Incurred  while  it  ex- 
isted. Hence  facta  were  alleged  in  tbe  com- 
plaint from  which  it  could  be  inferred  that 
tbe  debt  upon  which  tbe  judgment  was  ren- 
dered was  that  of  the  commimity,  and,  if  It 
was,  it  could  be  enforced  against  the  com- 
munity property.  Such  has  been  tbe  holding 
of  this  court  in  numerous  casea  See  An- 
drews V.  Andrews,  3  Wash.  T.  286,  14  Pac. 
68;  Improvement  Co.  v.  Sagmeister,  supra;' 
Calboun  v.  Leary,  6  Wash.  17,  32  Pac.  1070; 
Curry  v.  Catlln,  9  Wash.  495,  37  Pac.  678, 
39  Pac.   101.     But  it  is  not  necessary  for 
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us  to  hold  that  facta  were  alleged  In  the 
complaint  from  which  the  community  char- 
acter of  the  Indebtedness  could  be  presumed. 
The  property  had  been  regularly  sold  upon 
an  execution  Issued  In  an  action  in  which 
It  was  not  made  to  appear  whether  or  not 
the  Indebtedness  was  that  of  the  community. 
Hence,  the  community  character  of  the  prop- 
erty being  conceded,  the  proceedings  under 
which  It  was  sold  might  or  might  not  have 
been  sufficient  to  pass  title.  This  being  so, 
It  was  incumbent  upon  one  who  sought  to 
set  aside  the  title  attempted  to  be  conveyed 
under  such  proceedings  to  show  by  affirma- 
tive allegation  that  the  facts  were  such 
that  no  title  passed  by  virtue  of  the  pro- 
ceedings. See  Andrews  v.  Andrews,  supra. 
In  other  words,  under  the  circumstances 
disclosed  by  the  complaint,  the  plaintiff  was 
entitled  to  no  relief  as  to  this  property  un- 
less the  Indebtedness  upon  which  the  judg- 
xaesat  was  rendered  was  that  of  the  hus- 
band alone,  and  not  of  the  community;  and 
It  is  familiar  law  that  the  facts  necessary 
to  show  a  cause  of  action  must  affirmatively 
appear  from  the  complaint  It  must  follow 
that  the  complaint  of  plaintiff,  which  con- 
tained no  allegation  as  to  the  character  of 
the  Indebtedness  upon  which  the  Judgment 
was  rendered,  failed  to  state  a  cause  of 
action.  She  was  only  entitled  to  relief  if 
In  fact  the  indebtedness  was  such  that  it 
could  only  be  enforced  against  the  sepa- 
rate estate  of  the  husband.  Hence  her  com- 
plaint would  only  state  a  cause  of  action 
when  facts  were  alleged  which  showed  that 
such  was  the  nature  of  the  indebtedness. 
It  Is  not  claimed  that  there  was  any  allega- 
tion to  that  effect  in  the  complaint  Hence 
the  superior  court  was  right  in  holding  that 
it  did  not  state  a  cause  of  action.  The  Judg- 
ment will  be  affirmed. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur. 


HBILBRON  et  al.  ▼.  OTJARANTBB  LOAN 
A  TRUST  CO. 

(Supreme  Court  of  Washington.    Feb.  8,  1886.) 

PlBDOB— COU/ITBBAL    SuCDRITr— DCLIVBBr— 

Dbath  or  Debtob. 

The  fact  that  a  debtor  authorizes  his  cred- 
itor. In  case  of  his  death,  to  take  certain  life  in- 
surance policies  from  among  his  private  papers, 
and  hold  the  same  as  collateral,  where  such  poli- 
cies are  neither  actually  delivered  nor  author- 
ized to  be  taken  in  his  lifetime,  does  not  consti- 
tute a  pledge  of  the  policies  as  collateral,  enti- 
tling the  creditor  to  their  possession  after  the 
death  of  the  debtor. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes.  Judge. 

Action  by  Abram  Hellbron  and  others,  ex- 
ecutors, against  the  Guarantee  Loan  &  Trust 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.     Affirmed. 


Preston  &  Albertson.  for  appellant  B.  C. 
Stmdwlck,  for  respondents. 

GORDON,  J.  Respondents  (plaintiffs  b> 
the  court  below),  as  executors  of  the  last  will 
and  testament  of  George  H.  Hellbron,  de- 
ceased, brought  this  action  against  the  appel- 
lant, a  banking  corporation  of  the  dty  of  Se- 
attle, to  recover  possession  of  two  certain 
policies  of  Insurance  writtvn  by  the  Equita- 
ble Life  Assurance  Society,  in  the  sum  of  $5,- 
000  each.  Insuring  the  life  of  the  said  George 
H.  Hellbron.  At  the  time  of  his  death  the  de- 
ceased was  the  active  manager  of  the  appel- 
lant bank,  and  one  of  its  trustees.  The  de- 
fendant. In  its  answer,  admitted  having  pos- 
session of  the  policies,  and,  for  an  afflrmatlTe 
defense,  alleged  "that  on  or  about  the  Stb 
day  of  February,  1895,  said  George  H.  Hell- 
bron, since  deceased,  was  Indebted  to  said  de- 
fendant In  a  sum  exceeding  the  sum  of  ten 
thousand  dollars  ($10,000),  and  that  of  said 
sum  there  still  remains,  and  now  is,  wholiy 
due  and  unpaid  to  defendant,  a  sum  exceed- 
ing 110,000;  that  on  or  about  said  8th  da;  of 
February,  1896,  said  George  H.  Hellbron,  in 
his  lifetime,  and  while  he  was  Indebted  to 
said  defendant  as  aforesaid,  delivered  to, 
assigned  to,  and  deposited  with  said  defend- 
ant said  policies  of  Insurance  mentioned  Id 
said  complaint  herein,  and  each  of  them,  u 
collateral  security  for  the  payment  of  said  in- 
Indebtedness  of  said  George  H.  Hellbron. 
•  •  *"  A  Jury  was  waived,  and,  the  court 
having  made  Its  findings  and  conclusions, 
judgment  was  entered  thei-eon  In  favor  of  re- 
spondents, from  which  Judgment  i4>pelhmt 
has  appealed. 

The  question  presented  for  determination 
is,  were  the  policies  in  fact  pledged  to  tbe 
appellant?  The  following  finding  was  made 
by  the  trial  court,  and  duly  excepted  to  by 
the  appellant:  "That  the  said  George  B. 
Hellbron  did  not.  In  his  lifetime,  deliver  the 
possession  of  said  policies  to  defendant  (ap- 
pellant), as  a  pledge  or  otherwise."  In  sup- 
port of  its  claim  to  the  possession  of  said 
pedicles,  the  appellant  produced  as  a  witness 
upon  the  trial  below  one  E.  B.  Downing,  Its 
secretary,  and  an  active  officer  In  said  co^ 
poratlon.  It  appears  from  his  testimony  that 
at  a  meeting  of  the  directors  of  the  appellant 
bank  held  In  February,  1895,  the  question  of 
Heilbron's  Indebtedness  to  the  bank  was  con- 
sidered by  said  directors,  and  additional  se- 
curity for  such  Indebtedness  was  requested. 
The  witness  then  proceeded  as  follows:  "A. 
After  this  meeting  I  was  speaking  about. 
Mr.  Hellbron  said  to  me  that  he  had,  amonp$t 
his  private  papers,  two  five  thousand  dolbr 
policies  In  the  Equitable  Life  Assurance  Com- 
pany, and  in  case  anything  happened  to  him 
be  wanted  me  to  get  those  policies,  and  pnt 
them  in  amongst  his  other  collateral.  Q. 
Well  where  did  this  conversation  take  place, 
—in  what  part  of  the  bank  ?  A.  In  the  man- 
ager's office.  Q.  Well,  what  did  you  do 
when  that  was  said  by  Mr.  Hellbron?     A  I 
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cald  to  him  that  I  didn't  know  exactly  where 
those  papers  were,  and  that,  in  case  anything 
happened,  it  would  be  better  if  I  knew  exact- 
ly where  to  find  them,  and  he  said  that  he 
■  ould  show  me.  He  says,  'Why,  you  know 
where  my  private  papers  are.'     I  said,  'Well, 

I  have  seen  a  pouch  in  there,  with  your  name 
<Mi  them;'  and  I  said  I  would  rather  he  would 
show  me,  so  I  would  be  posltlre,  and  he  went 
in  with  me,  and  opened  the  drawer,  and 
showed  me  the  pouch,  and  said  that  they 
were  in  there.  Q.  Well,  state  what  he  said. 
A.  Well,  I  have  stated  that  be  said,  In  case 
anything  happened  to  him,  that  he  wanted 
me  to  get  those  policies,  and  put  them  in  with 
this  other  collateral."  Upon  cross-examina- 
tion, the  witness  testified  as  follows:  "Q. 
Where  was  the  pouch  of  papers  to  which  Mr. 
Heilbron,  in  this  conversation,  referred?     A. 

II  was  In  the  drawer  in  the  other  vault,— in 
the  general  vault  of  the  bank.  Q.  Was  It  in 
the  drawer  In  which  Mr.  Heilbron  kept  his 
private  papers,  and  so  forth?  A.  He  kept 
this  pouch,  that  is  all  the  papers  he  had  in 
there.  There  was  other  papers  In  there  he- 
longing  to  the  bank,  and  I  don't  know  of  any 
papers  he  had,— private  papers,— outside  of 
this  pouch.  This  ix>uch  was  in  there,  and 
other  papers  belonging  to  the  1}ank,— ab- 
stracts, and  so  forth.  Q.  Who  had  access  to 
this  pouch  of  Mr.  Heilbron's?  A.  Who  had 
access  to  the  pouch?  Q.  This  private  pouch 
of  Mr.  Heilbron's?  A.  Why,  Mr.  Heilbron 
had  access  to  it,  and  I  presume  that  I  had, 
under  his  direction.  I  considered  It  so.  Q. 
Did  you  liave  any  rignt  to  go  into  this  pouch, 
except  as  he  might  direct  you  to  do  so?  A.  I 
considered  I  had  authority  to  go  in  there,  in 
case  of  his  death,  and  get  those  policies.  Q. 
Tliat  was  about  how  long  before  Mr.  Heil- 
bron died?  A.  That  was  about  two  montlis, 
I  think,  as  near  as  I  can  recollect  Q.  Now, 
did  you  see  that  pouch  from  the  time  of  this 
conversation  until  the  time  of  Mr.  Heilbron's 
death?  A.  Oh,  yes.  Q.  What  occasion  did 
you  have  to  see  it?  A.  When  I  would  go 
into  that  drawer  to  get  out  a  pouch  that  con- 
tained warrants  and  some  other  papers  that  I 
might  be  looking  for,  looking  in  the  drawers- 
There  were  three  drawers  there,  all  about 
the  same  size.  Q.  You  would  see  it  on  those 
occasions?  A.  Yes,  sir.  Q.  Did  you  ever  go 
into  it?  A.  Never.  Q.  Mr.  Heilbron  had  ac- 
cess to  it  at  all  times?  A.  Tes,  sir.  Q.  Now, 
you  had  other  collateral  of  Mr.  Heilbron's  for 
the  same  debts  did  you  not?  A.  Yes;  we 
had  general  collateral.  Q.  Where  was  that? 
A.  That  was  In  the  file,— In  the  collateral  flie. 
Q.  Tliat  was  in  a  different  place?  A.  That 
was  in  a  different  place;  yes,  sir.  Q,  Now, 
did  yon  have  memorandum  of  this  collateral 
that  yoa  liad  in  the  collateral  case  on  the 
books  of  the  bank?  A.  We  had  it  on  the 
books  of  the  bank.  We  had  on  the  memo- 
randum that  was  made  at  the  time  we  went 
over  the  bills  receivable.  Q.  Were  those  pol- 
icies ever  entered  on  rhat  memorandum?  A. 
I  think  not.     Q.  Now,  when  Mr.  Heilbron 


died,  acting  on  wliat  yon  Iiave  stated  that  he 
told  yon,  yon  w<!nt,  I  belluve  yon  said,  and 
got  these  policies  out  of  that  pouch,  and  put 
them  with  the  other  collateral?  A  Yes,  sic 
Q.  Where  did  you  find  them?  A.  I  found 
them  in  the  pouch,— his  private  papers.  Q. 
Did  yon  find  them  loose,  or  in  an  envelope? 
A.  They  were  in  an  envelope."  Further  on 
in  the  course  of  the  cross-examination  the  fol< 
lowing  question  was  propounded:  "Q.  There 
was  nothing  done  by  you  or  by  any  one  rep- 
resenting the  bank,  so  far  as  you  know,  con- 
cerning these  policies,  between  the  time  of 
this  conversation  with  Mr.  Heilbron,  which 
you  have  detailed,  and  the  time  of  Mr.  Heil- 
bron's death?  A  They  remahied  in  the 
pouch.  Q.  There  was  nothing  done,  I  say, 
by  any  cme,  concerning  those  policies,  as  far 
as  you  know?  A.  No.  Q.  When  you  found 
these  policies  in  this  envelope  which  has 
been  marked  'Exhibit  A,'  what  did  you  do 
with  them?  A  I  put  them  in  with  his  other 
collateral." 

We  think  that  the  evidence  was  sufQcIent 
to  warrant  the  lower  court  in  finding  that  the 
appellant  was  not  entitled  to  the  possession 
of  the  policies  in  dispute.  We  think  that  it 
clearly  shows  that  the  policies  were  not 
pledged  by  the  deceased.  His  conduct  and 
conversation  were  not'  sufficient  for  that  pur- 
pose. There  was  neither  possession,  nor 
right  of  possession,  in  the  appellant,  dnring 
the  lifetime  of  the  deceased;  and,  as  posses- 
sion was  lacking,  no  pledge  resulted.  It 
seems  very  plain  that  it  was  not  intended  by 
the  testator  that  the  bank  should  be  entitled 
to  the  possession  of  the  policies  during  his 
lifetime.  It  is  equally  clear  that  its  secre- 
tary, from  whose  testimony  we  have  quoted 
at  length,  did  not  consider  that  his  bank  was 
entitled  to  the  policies  at  any  time  prior  to 
Mr.  Heilbron's  death.  It  was  only  "in  case 
anything  happened  to  him  [Heilbron]  that  he 
wanted  [witness]  to  get  the  policies,  and  put 
them  in  amongst  his  other  collateral"  of  the 
bank;  clearly  showing  that  it  was  the  inten- 
tion of  both  parties  that  dnring  the  lifetime 
of  the  testator  they  should  remain,  as  they 
theretofore  had  be«t,  "amongst  the  private 
papers"  of  the  testator.  It  is  also  significant 
that,  although  the  books  of  the  hank  con- 
tained full  memoranda  of  the  other  collateral 
which  It  held  as  security  for  the  debt  owing 
to  it  by  Heilbron,  no  reference  was  made  in 
said  I>ooks  or  records  touching  or  concerning 
these  policies.  The  bank,  therefore,  never,  dur- 
ing the  lifetime  of  Oeorge  H.  Heilbron,  had  pos- 
session of  the  policies  in  dispute.  His  death 
revoked  the  authority  upon  which  appellant 
relied  when  thereafter  it  went,  by  its  secre- 
tary, Mr.  Downing,  to  his  private  papers, 
and  took  said  policies  therefrom.  "To  con- 
stitute a  pledge,  the  pledgee  mast  take  pos- 
session; and,  to  preserve  it,  he  must  retain 
possesirion.  An  actual  delivery  of  property 
capable  of  personal  possession  is  essential. 
The  delivery  must  be  such  as  would  be  requi- 
site to  transfer  the  property  in  the  same 
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cfhattete  In  ease  of  a  sale  of  tbem."  Joaeci, 
Pledges,  i  23.  "PosBeBaloB  ta  of  the  csaeaee 
of  a  pledge.  *  •  •"  Casey  V.  Oavaroc,  98 
U.  S.  467;  Davenport  v.  Bank,  9  Paige,  13; 
Christian  v.  Railroad  Co.,  1S3  U.  S.  241,  10 
Sup.  Ct.  260.  Of  course,  a  Bymbolical  deliv- 
ery is  snflSeient,  where  the  ijroperty  to  Inca- 
pable of  manual  delivery,  and  that  Is  the  ex- 
tent to  which  the  cases  v,f  Jewett  v.  Warren, 
12  Mass.  309;  Whitney  r.  Tlbbetts,  17  Wis. 
369;  and  Nevan  v.  Roup,  8  Iowa,  207,— go. 
In  the  first  of  these  cases  the  property  in 
question  was  a  lot  of  saw  logs  In  a  boom,  and 
a  constrnctlre  delivery  was  upheld.  In 
Whitney  v.  Tlbbetts,  supra,  the  property  In 
question  was  a  quantity  of  flour  stored  in  a 
'  warehouse,  and  delivery  was  made  by  the 
pledgor  of  the  warehouse  receipt,  and  this 
was  held  sutRcient.  In  Nevan  v.  Roup  the 
question  arose  as  to  a  quantity  of  oats  in 
bins,  and,  as  in  the  preceding  eases,  the  court 
held  that,  while  delivery  and  possession  are 
essential  to  a  pledge,  the  delivery  may  be 
symbolical,  and  the  possession  according  to 
the  nature  of  the  thing.  The  cases  cited  by 
the  appellant  beartaig  npon  the  question  of 
what  is  essential  to  the  delivery  of  a  deed  are 
not  analogous  to  the  present  ease,  and  re- 
quire no  special  notice.  An  examination  of 
the  record  satisfies  us  that  the  court  below 
rightly  found  "that  the  claim  of  the  defend- 
ant of  the  right  to  retain  the  iMSsession  of 
said  policies  as  a  pledge  Is  invalid  by  reason 
of  the  nondelivery  of  said  policies  to  the  de- 
fendant by  the  said  George  H.  Hellbron  In 
his  lifetime,  •  •  •"  and  the  Jndgment  ap- 
pealed from  Is  affirmed. 

ANDERS,  DDNBAB,  and  SCOTT,  JJ.,  con- 
cnr. 


RAWSON  v.  ELLSWORTH. 

(Snprme  Court  of  Wa«Uogtan.    Feb.  10, 1886.) 

ArPBAtr^FoKV  or  VBanrar— Ou botiom— 

Instrdctionb. 

1.  Objection  to  the  form  of  a  verdict  will  not 
lie  first  heard  on  appeal. 

2.  Posaible  --rror  in  giving  an  instraetion  is 
without  prejndice,  where  it  concerns  a  matter 
aliottt  which  there  was  no  contention. 

Appeal  f  rcHu  superior  court,  Whltmu  coun- 
ty;  E.  H.  Sttllivaii,  Judge. 

Action  by  Ed.  Rawson  against  F.  M.  Ells- 
worth to  obtain  possesaton  of  a  ■awmiU. 
£^m  a  Judgment  in  favor  of  dcCendant, 
plaintiff  appeals.     AiBrmed. 

Trimble  &  Pattison  and  Frank  H.  Brown, 
for  appellant.  F.  M.  Ellsworth,  Matt  B. 
Kelley,  and  Charles  M.  Wyman,  for  respond- 
ent 

DTINBAR,  J.  This  is  an  action  In  replevin 
to  obtain  possession  of  certain  sawmlU  ma- 
chinery. The  first  contention  of  the  appel- 
lant is  aa  to  the  form  of  the  verdict  As- 
suming, without  deciding,  that  the  verdict 
was  wrtmg  in  form,  the  form  of  the  verdict 


was  not  objected  to  or  broagbt  t«  fbe  atten- 
tion of  tiie  court  below,  and  rach  objectton 
win  not  be  heard  here  for  lAe  first  time. 
It  Is  also  objected  that  the  court  erred  in  ad- 
mitting certain  testimony.  We  have  exam- 
ined this  record  from  beginning  to  end,  and 
we  are  satisfied  that  no  snbstantlal  error 
was  committed  in  this  re8pe<^  There  was 
some  immaterial  evidence  admitted,  bnt  It 
was  In  answer  to  evidence  of  the  same  char- 
acter ottered  In  behalf  of  the  plaintiff.  If 
such  evidence  was  material,  it  was  right 
that  the  defendant  should  be  permitted  t» 
controvert  it.  If  Immaterial,  it  eeuld  liave 
done  no  harm  to  controvert  it  So  far  as  the 
Instmctlons  of  the  court  are  concened,  we 
think  they  were  right  with  the  poasihle 
exception  of  the  Instruction  on  page  58  of  the 
statement  of  facts,  to  the  effect  that  the 
statDte  requires  that  three  copies  of  the  no- 
tice shall  be  posted  in  the  most  public  places 
in  the  county.  This  was  not  called  to  the  at- 
tention of  the  court  until  two  days  after  the 
trial,  and  after  the  verdict  had  been  ren- 
dered; and,  even  If  It  had  been,  the  Instnc- 
tloB  was  concerning  a  matter  over  whidi 
there  was  no  contention,  the  appellant's  wit- 
nesses having  testified  that  the  notices  of 
sale  were  regularly  posted,  and  there  hav- 
ing been  no  contradiction  of  such  testimony. 
The  appellant,  in  any  event  based  his  title 
npon  the  foreclosure  of  a  certain  mortgage, 
which  was  alleged  to  hav«  been  foreclosed 
under  the  statute  by  the  sheriff.  It  con- 
clusively appears  that  the  notice  of  such 
sale,  required  by  the  statute,  was  not  given 
to  the  defendant  who  was  then  in  posses- 
sion; and,  under  the  testimony  In  this  case, 
it  would  have  been  impossible  for  the  plain- 
tiff to  have  prevailed.  In  any  event,  Tre 
think  no  substantial  error  was  committed 
by  the  court;  that  the  Jury  was  not  misled 
by  any  Instmetlon  of  the  court,  or  by  any 
refusal  of  the  court  to  reject  testimony,  bnt 
that  they  arrived  at  their  verdict  by  reason 
of  the  overwhelming  weight  of  testimony  in 
favor  of  the  defendant's  contention.  It  is 
conceded,  however,  by  the  respondent  that 
he  was  not  entitled  to  the  sum  of  damages 
awarded  by  the  Jury,  vis.  (14.40,  but  that 
notwithstanding  no  objection  was  raised  to 
the  verdict,  he  offers  to  remit  that  amonnt 
The  Judgment  will  therefore  be  modified  to 
the  extent  of  deducting  the  said  sum  of 
$14.40  therefrom,  and,  as  so  modified,  will  he 
aflirmed.  Respondent  to  recover  costs,  both 
In  this  court  and  the  court  below. 

HOVT,  G.  3.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 


In  re  BALDWIN'S   BSTATB, 
(Supreme  Court  of  Washington.    Feb.  10, 18B6.> 
PB0B1.TB  at  Wiix  —  BomoiKNCT   OF  BVIDISO. 

The  general  rule  that  all  persona  are  pre- 
snmed  sate  until  the  contrary  appears  does  not 
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apply  in  the  case  oi  the  probate  of  a  will;  and  it 
is  error  to  admit  a  will  to  probate  in  the  absence 
of  any  proof  to  Hhow  that  deceased  was  of  sound 
mind  when  the  will  was  made.  Hoyt,  C.  J., 
diasentfaag. 

Appeal  from  Bnperlor  court.  King  county; 
T.  J.  Bnmes,  Judge. 

Proceeding  by  A.  K.  Shay  and  Jennie 
Sbay  for  the  probate  of  the  will  of  Lena 
Shay  Baldwin,  deceased,  in  which  Aaron 
Baldwin,  executor  of  the  estate,  filed  ob- 
jections. From  a  Judgment  admitting  the 
wUI  to  probate,  the  executor  appeals.  Be- 
Tersed. 

Biehard  8axe  Jooea,  for  appellaat. 

PER  CUBIAM.  The  respondents  offered 
the  purported  wlU  of  Lena  Shay  Baldwin  to 
probate,  and  moved  its  admissiiHi.  The  ap- 
pellant objected  on  the  ground  of  lack  of 
Jurisdiction.  Formal  proof  was  made  by 
tlie  proponents,  excepting  no  proof  was  of- 
fered to  show  the  deceased  was  of  sound 
mind  when  the  will  was  made,  and  appellant 
moved  the  rejection  of  the  will  for  this 
reason.  The  court  denied  the  motion,  and 
admitted  the  will.  The  general  rule  that  all 
persons  are  presumed  sane  imtil  the  ccn- 
trary  appears,  upon  which  the  court  evi- 
dently based  Its  ruling,  does  not  apply  in 
matters  of  this  kind.  There  must  he  suf- 
ficient proof  to  make  out  a  prima  facie  case 
of  the  sanity  of  the  testator  at  the  time  the 
will  was  made  as  one  of  the  Jurisdictional 
facts.    Beversed. 

HOTT,  C.  J.  (diasenttng).  I  agree  to  the 
prindplee  of  law  announced,  but  am  of 
the  opinion  that  enough  appeared  to  prima 
fade  show  the  sanity  of  the  testator. 


rUBTH  T.  BNBLL  et  al. 
(SapKoie  Court  of  Waatdogton.    Feb.  10,  1896.) 

.Avrau/— Detbriiixation  or  Facts  bt  AmiXATs 
OooBT— Wbsx  BiiTDiiie  OM  Tkial  Court. 
Where  the  facts  of  an  action  are  passed 
npon  on  an  a^ieal,  and  a  judgment  reversed  be- 
caose  not  sustained  by  the  evidence,  and  on  a 
retrial  the  eridence  is  sutntantially  the  same, 
the  determination  of  the  reviewing  court  is  eon- 
doaive  oa  the  trial  court,  and  it  is  not  error  for 
such  court  to  direct  a  verdict  in  accordance  there- 
with.   Dunbar,  J.,  dissenting. 

Appeal  from  suiierlor  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Jacob  Furth  against  George  H. 
Sndl  and  others,  i)artners  under  the  name  of 
SfxtU,  Heitschu  &  Woodard,  and  James  H. 
Woolery,  sheriff.  Judgment  for  plaintiff, 
and  defendants  appeal    Affirmed. 

Stiatton,  Lewis  &  Oilman,  for  appdlanta. 
Cair  &  Prei«<m  and  W.  R.  Bell,  for  respond- 
ent. 

ANDBRS,  J.  On  April  9,  1891,  one  Isaac 
KoiD  was  tbe  owner  and  in  possession  of  a 
eertaln  stock  of  drugs,  medicines,  drufnsist's 


articles,  and  storp  flxtmres  In  tbe  city  of  Seat> 
tie,  and  was  engaged  in  business  as  a  drug- 
gist At  tliat  time  he  was  indebted  to  the 
respondent  in  the  sum  of  $500  for  money 
previously  loaned  to  him,  which  Indebtedness 
was  evidenced  by  a  promissory  note.  Re- 
spondeot  was  also  the  owner  and  holder  of 
two  other  notes  made  by  said  Kom,  one  for 
$290,  payable  to  the  order  of  one  Bories,  and 
the  other  for  $2,708,  payable  to  the  order  of 
M.  Kom,  both  of  wliich  liad  been  indorsed 
and  delivered  to  respondent  by  the  payees, 
in  part  payment  ot  debits  due  from  them,  re- 
q»ectively,  to  him.  On  said  day  the  said 
Isaac  Kom  executed  and  delivered  to  tbe  le- 
spoDdent  a  bill  of  sale  rf  said  stock  of  goods 
and  store  fixtures,  and  tbe  latter  thereupon 
canceled  and  delivered  to  the  former  the 
notes  above  mentioned,  and  took  possession 
of  the  property  so  conveyed  to  him,  and  re- 
tained the  possession  thereof  until  dispossess- 
ed in  the  manner  hereinafter  stated.  At  the 
time  tUs  property  was  transferred  to  the  re- 
qwndent,  Isaac  Kara  was  indebted  to  tbe 
firm  of  Snell,  Heitschu  tc  Woodard,  appel- 
lants, in  the  sum  of  $2,877.43,  on  an  accoont 
for  mercliandise  sold  and  delivered  to  hbn 
by  them.  Thereafter,  and  on  April  11,  1891, 
the  said  firm  commenced  an  actl<«  in  the  su- 
perior court  of  King  comity  against  said  Isaac 
Kom  to  receiver  the  amount  due  them,  and 
caused  a  writ  of  attachment  to  be  issued  and 
placed  In  tbe  hands  of  appellant  Woolery, 
tbe  then  sheriff  of  King  county,  who,  by  vlr- 
toe  of  said  writ,  seised  and  took  into  bis  pos- 
session the  above-mentioned  stock  of  goods 
and  fixtures  as  the  property  of  the  said  Isaac 
Kom.  Undei  and  by  virtue  of  an  execution 
issued  upon  a  Judgment  for  plaintiffs  In  that 
action,  the  attached  property  was  sold  by 
tbe  sheriff,  and  tbe  proceeds  aiipUed  towanto 
tbe  satisfaction  of  the  judgment.  After  tbe 
levy,  but  before  the  sale,  tbe  respondent  no- 
tifled  tbe  sheriff,  In  writing,  that  he  was  the 
owner  ot  the  property  so  levied  upon,  and 
demanded  its  return  to  tiim,  which  demand 
was  refused.  To  recover  the  value  of  the 
property  so  taken  and  sold,  the  respondent 
loadtated  this  action.  The  c(»nplatirt  alleges 
facts  sufficient  to  entitle  the  pkilntlff  to  re- 
cover tbe  value  of  tbe  property  therein  de- 
scribed. The  defendants,  in  tbdr  answer, 
denied  that  plaintiff  was  the  owner  of  the 
property  described  in  the  complatnt,  or  enti- 
tled to  tlie  possession  thereof,  and  that  it 
was  of  any  greater  value  than  $1^00,  and  al- 
leged, affirmatively,  among  other  things,  that 
tbe  bin  of  sale  by  which  the  property  was 
transferred  to  the  respondent  was  mode  by 
Isaac  Kom  for  tbe  purpose  ot  placing  his 
property  beyond  tbe  teach  ot  iia  creditors, 
and  for  tbe  pinpose  of  hinderlDg,  delaying, 
and  defrauding  his  creditors,  and  especially 
tbe  defendants  Snell,  Heitschu  dc  Woodard; 
that  the  plaintiff  accepted  the  bill  of  sale, 
knowing  that  it  was  made  fcr  tlie  purposes 
aforesaid,  with  the  intentl<»  and  for  the  pmr- 
pose  of  aiding  said  Kom  to  so  hinder,  delay, 
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and  defraud  hiB  creditors:  that,  after  ezecat- 
Ing  the  bill  of  sale.  tLe  said  Korn  remained 
In  'possession  of  the  property,  and  continued 
to  sell  the  same,  and  apply  the  proceeds 
thereof  to  bis  own  use  and  benefit;  and  that 
the  bill  of  sale  was  and  is  fraudulent  and 
void  as  against  the  defendants.  The  plaintiff 
replied,  admitting  the  execution  of  the  bill 
of  sale,  as  alleged  in  the  answer,  but  deny- 
ing all  other  new  matter  therein  contained. 
Upon  the  issues  presented  by  the  pleadings, 
a  trial  was  had  to  a  Jury,  and  at  the  close 
of  the  evidence  the  plaintiff  presented  to  the 
court,  as  conclusions  of  fact  from  the  evi- 
dence, that  the  plaintiff  was,  on  the  11th  day 
of  April,  1891,  the  owner,  In  possession,  and 
entitled  to  the  possession  of  the  goods  and 
chattels  described  in  the  complaint  (less  the 
soda  fountain,  safe,  chandeliers,  and  gas  fix- 
tures); that  plaintiff  had  theretofore  purchas- 
ed the  same  from  I.  Korn,  the  then  owner 
thereof,  In  good  faith,  paying  therefor  a  con- 
sideration not  less  than  the  value  thereof; 
that  the  defendants  wrongfully,  and  without 
right,  and  tortlously,  took  the  same  from 
plaintiffs  possession,  on  the  11th  day  of 
April,  1891,  and  then  converted  the  same  to 
their  own  use,— and,  as  a  conclusion  of  law, 
that  the  plaintiff  Is  entitled,  upon  the  evi- 
dence, to  a  verdict  in  his  favor,  in  the  amount 
of  the  value  of  the  property  taken,  at  the 
time  of  the  taking,  with  Interest  thereon  from 
April  11.  1891,  to  date,  at  the  rate  of  8  per 
cent,  per  annum,  said  value  to  be  determined 
by  the  Jury  from  the  evidence,  and  requested 
the  Judge  to  find  and  sign  the  same,  and  that 
the  court  instruct  the  Jury  to  return  a  verdict 
for  the  plaintiff  In  accordance  with  said  con- 
clusion of  law.  The  r<ourt  signed  the  con- 
clusions of  law  and  of  fact  so  submitted,  and 
Instructed  the  Jury  as  requested  by  the  plain- 
tiff. The  Jury  returned  a  verdict  In  favor  of 
the  plaintiff,  and  against  the  defendants,  for 
^,&18,  upon  which  verdict  Judgment  was 
subsequently  entered  for  that  sum.  To  re- 
verse this  Judgment,  this  appeal  Is  prosecuted. 
It  Is  Insisted,  with  much  earnestness,  by 
the  learned  counsel  for  appellants,  that  there 
was  some  evidence  properly  presented  to  the 
Jury  which  tended  to  support  the  allegations 
of  fraud  set  forth  In  defendants'  answer,  and 
that  the  court,  therefore,  erred  In  taking  the 
question  of  the  bona  fides  of  the  sale  by 
Korn  to  the  respondent  from  the  Jury.  In 
support  of  this  contention,  it  is  urged  that 
the  action  of  the  court  was  In  contravention 
of  section  21  of  article  1  and  section  16  of 
article  4  of  the  state  constitution,  which,  re- 
spectively, provide  that  the  right  of  trial  by 
Jury  shall  remain  inviolate,  and  that  Judges 
shall  not  charge  Juries  with  respect  to  mat- 
ters of  fact,  nor  comment  thereon,  but  shall 
declare  the  law.  But  we  fall  to  perceive 
wherein  the  court  violated  those  provisions 
of  the  constitution.  There  is  nothing  In  the 
record  showing  that  the  Judge  either  charged 
the  Jury  upon  the  facts  of  the  case,  or  de- 
prived the  appellants  of  the  right  to  a  Jury 


trlaL  Tlie  only  question  here  Is  whether 
there  was  any  evidence  upon  which  the  Jury 
could  properly  have  found  a  verdict  In  favor 
of  appellants,  who  necessarily  assumed  the 
burden  of  proof  upon  the  issue  tendered  by 
their  answer.  Commissioners  v.  Clark,  94 
U.  S.  278-284.  And,  in  determining  that 
question,  It  is  necessary  to  bear  in  mind  a 
fact  which  Is  not,  strictly  speaking,  a  matter 
of  record,  but  which,  nevertheless,  cannot 
be  overlooked  or  disregarded.  It  is  this; 
This  cause  was  before  this  court  on  a  former 
occasion  on  appeal  from  a  Judgment  in  t&yoi 
of  the  present  appellants,  and  the  Judgment 
of  the  trial  court  was  then  reversed,  and  the 
cause  remanded,  for  the  reason  that  it  ap- 
peared to  us  that  the  evidence  was  entirely 
Insufficient  to  sustain  the  verdict  of  the  jnry. 
The  case  was  retried  in  the  court  below, 
and  we  are  again  called  upon  to  determine 
practically  the  same  question  which  was  de- 
termined on  the  first  appeal.  The  facts  ap- 
pearing in  the  record  on  the  first  appeal  are 
quite  fully  set  forth  In  the  opinion  of  this 
court,  reported  in  6  Wash.,  at  page  542,  33 
Pac.  830.  Now,  If  the  facts  disclosed  by  tbe 
record  now  before  us  are  substantially  tbe 
same  as  those  presented  by  the  record  on  the 
first  appeal,  the  former  decision  of  this  court 
established  the  law  governing  this  case,  and 
was  a  final  adjudication  and  determination 
of  the  question  now  under  consideration. 
Wilkes  V.  Davles,  8  Wash.  112,  35  Pac.  611; 
Brusle  v.  Gates  (Cai.)  31  Pac.  Ill;  Thatcher 
v.GottUeb,  8  C.  C.  A.  334,  59  Fed.  872;  Frank- 
land  V.  Cassaday,  62  Tex.  418;  Railroad  Co. 
V.  Reed,  83  Ind.  9;  Lasslng  v.  Paige,  56  CaL 
139;  Helnlen  v.  Martin,  59  CaL  181;  Chaffln 
V.  Taylor,  116  V.  S.  567,  6  Sup.  Ct  518. 
Acareful  examination  of  the  evidenceadduced 
upon  the  first  trial  discloses  the  fact  that  it 
was  essentially  the  same  as  that  given  on  tiie 
second,  and  therefore  the  court  committed  no 
error  in  declining  to  submit  to  the  Jury  the 
question  of  tbe  bona  fides  of  the  respondent 
in  purchasing  the  property  In  controrers^. 
That  question  had  beea  previously  determin- 
ed, under  a  substantially  similar  state  of  facts, 
by  this  court,  and  that  decision  was  con- 
clusive upon  the  trial  court  It  is  claimed, 
however,  by  appellants,  that  the  notes  which 
were  surrendered  by  respondent  to  Isaac 
Korn  upon  the  execution  of  the  bill  of  sale, 
and  which  were  introduced  in  evidence  on 
the  second  trial,  but  not  on  ttie  first,  sup- 
plied the  "missing  link  In  tbe  chain  of  evi- 
dence of  fraud."  But  we  cannot  assent  to 
this  proposition.  These  notes,  we  think,  tn 
no  way  contradicted  the  oral  testimony  in  tbe 
case,  though  it  Is  urged  that  the  fact  that 
the  Bories  and  M.  Korn  notes  were  dated  bat 
three  days  before  tbe  execution  of  the  bill  of 
sale  tends  strongly  to  contradict  the  state- 
ment of  the  respondent  that,  when  he  re- 
ceived them,  he  had  not  conceived  the  Idea  of 
obtaining  the  stock  of  goods  from  Korn.  Bui 
whether  he  had  or  had  not  such  an  idea  a! 
that  time  seems  to  us  quite  immaterial.   Th« 


Digitized  by 


Google 


Wash.) 


NIAGARA  FIRE  INS.  CO.  e.  HART. 


987 


point  is,  did  be  purchase  In  good  faltb  and 
for  a  anfiScient  couslderation?  And  we  think 
the  evidence  ahows  that  he  did.  All  that  was 
said  upon  this  point  In  the  former  opinion  of 
this  court  Is  equally  pertinent  and  applicable 
to  the  facta  now  liefore  us,  and  nothing  fur- 
ther, therefore,  need  be  said  concerning  It 
Eyen  if  this  cause  were  now  here  for  the 
first  time,  we  would  be  constrained  to  hold 
that  the  ruling  of  the  trial  court  was  fully 
Justified  by  the  law  and  the  evidence.  The 
Judgment  will  therefore  be  affirmed. 

HOYT,  0.  J,  and  SCOTT,  J.,  concur. 

DUNBAB,  J.  I  am  compelled  to  dissent 
from  the  conclusion  announced  by  the  ma- 
jority. I  think  the  introduction  of  the  notes 
mentioned  in  the  majority  opinion  relieved 
the  case  of  the  objection  urged  by  this  court 
in  6  Wash.  542,  33  Pac.  830.  My  own  opin- 
ion is  that  the  appellants  made  out  a  case  of 
fraud;  but,  whether  they  did  or  not,  they 
certainly  introduced  competent  testimony 
tending  to  prove  fraud,  and  the  province  of 
the  Jury  to  weigh  the  testimony  should  not 
have  been  Interfered  with  by  the  court 


NIAGARA  FIRE  INS.  CO.  et  aL  v.  HART 
et  al. 

(Supreme  Court  of  Washington.     Feb.  8,  1896.) 

€k>HTRA0T8  —  CONSTRDOTIOM  —  ATTOHNBT'S  LIBN— 

Estoppel  to  Claim. 

1.  An  offer  by  an  attorney  to  bis  client,  in 
regard  to  contemplated  actions  against  certain  in- 
snrance  companies,  provided  for  certain  fees,  and 
recited  that  "these  lespective  sums  •  *  •  are 
to  be  full  compensation  for  all  services  growing 
out  of  or  rendered  in  the  insurance  matter. 
Held,  that  such  offer  covered  all  work  performed 
by  the  attorneys  not  only  in  the  trial  court  but 
also  in  the  appellate  conrt  on  appeal  by  the 
insurance  companies. 

2.  That  an  attorney  knew  of  the  assignment 
by  his  client  pending  the  action  of  his  claims  in 
suit  and  that  the  cbent  had  agreed  to  prosecute 
the  actions  without  cost  to  the  assignee,  does  not 
preclude  the  attorney,  on  recovery  of  judgment 
from  daimmg  a  lien  thereon  for  his  fees. 

Gordon,  j.,  dissenting. 

Appeal  from  superior  court.  King  county; 
R.  Ost>om,  Judge. 

Interpleader  by  the  Niagara  Fire  Insurance 
Comi>any  and  others  against  George  B.  Hart 
and  others.  In  which  John  F.  Hart  and  anoth- 
er intervened.  From  a  Judgment  for  Mar- 
shall K.  Snell  and  Harry  H.  Johnston,  George 
E.  and  John  F.  Hart  appeal.     Reversed. 

Hagerman  &  CarroU,  for  appellants  George 
E.  Hart  and  J.  F.  Hart.  Bausman,  KeUeher 
&  Emory,  for  appellant  Washington  Nat. 
Bank.  DooUttle  &  Fogg,  C.  O.  Bates,  Mar- 
shall K.  Snell,  and  pugh  Farley,  for  respond- 
ents. 

SCOTT,  J.  Several  technical  motions  to  strike 
the  statement  of  facts  and  certain  of  the  briefs 
•nd  to  dismiss  the  appeal  herein  were  denied 
at  the  hearing.     As  no  new  points  were  de- 


cided, a  fuller  statement  will  not  be  given. 
The  substantial  points  presented  upon  this  ap- 
peal Involve  the  amount  of  attorneys'  fees 
and  the  right  of  respondents  to  a  lien  there- 
for upon  certain  Judgments  recovered  by  the 
firm  of  Hart  &  Jewell  against  several  Insur- 
ance companies.  One  suit  was  made  a  test 
case,  by  the  result  of  which  it  was  agreed  the 
others  should  abide.  As  to  the  amoimt  re- 
coverable, it  appears  that  the  respondents 
Snell  &  Johnston  made  a  written  proposition 
to  George  E.  Hart  who  was  a  member  of  said 
firm  of  Hart  &  Jewell,  which  is  as  follows: 
"Tacoma,  Wash.,  Feb.  21,  1893.  George  E. 
Hart,  Esq.,  Everett,  Wash.— Dear  Sir:  We 
have  carefully  considered  all  the  matters  pre- 
sented to  us  for  consideration  in  your  last 
Interview  with  us,  and  particularly  with  re- 
si>ect  to  your  anticipated  trouble  with  the  In- 
surance companies,  their  present  attitude  to- 
wards, payment  of  your  losses,  and  your  re- 
quest that  we  represent  you.  We  write  this 
formal  acceptance  of  your  retainer,  and  here- 
by undertake,  in  your  l>ehali ,  to  prosecute  or 
defend  any  and  all  matters  relating  to  the 
said  insurance,  upon  the  following  terms  and 
undertstandlng:.  For  services  rendered  In  the 
past  we  have  a  small  account  a^ralnst  you, 
which  you  can  settle  at  your  convenience. 
With  respect  to  the  litigation  impending,  you 
can,  at  your  convenience,  pay  us  a  retainer 
of  $150,  and  a  balance  to  make  up  an  even 
$500  as  full  payment  of  our  services,  whether 
we  gain  or  lose  the  case,  upon  its  final  deter- 
mination. Should  we  be  successful,  and  ob- 
tain judgment  against  the  companies,  you  will 
pay  an  additional  $500;  making  in  all  $1,- 
000.  These  respective  sums,  in  either  event 
are  to  be  full  compensation  for  all  services 
growing  out  of  or  rendered  In  the  insurance 
matter:  you  to  pay  all  taxable  costs  and  fees 
of  clerks,  sheriff,  and  witnesses,  and  travel- 
ing and  hotel  expenses  if  necessarily  Incurred. 
Please  advise  us  If  these  terms  meet  with  ' 
your  approbation.  Snell  &  Johnston."  This 
proposition  was  accepted  b}  said  Hart,  and 
the  respondents  entered  upon  the  prosecution 
of  said  claims.  It  was  subsequently  contend- 
ed by  the  respondents  that  said  agreement  re- 
lated only  to  work  In  the  superior  court  and 
did  not  cover  their  services  In  the'  supreme 
court,  and  it  was  claimed  by  them  tliat  they 
had  a  further  understanding  with  said  Hart 
that  they  were  to  have  additional  recompense 
for  their  services  In  the  supreme  court;  and 
the  lower  court  found  in  their  favor,  and  also 
foimd  that  they  had  a  lien  upon  the  amounts 
recovered  therefor,  and  this  appeal  was  taken. 
A  great  deal  of  evidence  was  Introduced  up- 
on the  trial,  which  we  shall  not  undertake  to 
set  forth,  even  in  sulwtance,  in  this  opinion, 
as  we  deem  that  it  would  serve  no  good  pur- 
pose to  do  80.  After  an  examination  thereof, 
and  a  consideration  of  the  argument  present- 
ed thereon,  we  are  satisfied  that  the  respond- 
ents did  not  make  a  case  sufficient  to  over- 
come the  effect  of  said  written  contract,  and 
we  are  also  of  the  opinion  that  the  same,  b; 
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Iti  terms,  covered  all  of  the  work  ef  the  r»- 
Bp«Ddent8  In  aU  tbe  courts,  and  that  the  supe- 
rl»r  court  erred  in  allowtag  them  to  recover  a 
greater  sam  than  therein  provided  for. 

As  to  the  remaining  cdntentJon,  with  refer- 
ence to  the  right  of  the  respondents  to  a  lien 
upon  the  amounts  recovered,  it  Is  contended 
by  appellants  that  the  respondents  waived 
their  right  to  a  lien  In  consequence  of  said 
George  B.  Hart  having  assigned  said  claims 
to  other  parties  while  the  actions  to  recover 
them  were  pending,  said  Hart  thereby  agree- 
ing to  continue  the  prosectrtion  of  said  snlta 
for  tl»e  oeneflt  ot  the  assignees,  and  without 
expense  to  them,  at  wMch  aaslgnmant  the  re- 
spondents bad  notice.  There  was  bo  formal 
waiver  by  the  respondentB  of  the  right  to  a 
Hen  for  the  amount  dne  them  or  to  become 
due  them  for  their  servtees,  and  we  do  not 
think  the  mere  fact  of  their  having  Knowledge 
of  said  assignment  prcctudes  them  from  a 
right  to  a  lien  upon  the  judgments.  At  the 
time  the  assignment  wa«  made  the  suits  were 
undetermined,  and  the  assignees  knew  that 
further  legal  services  wouM  be  required  to 
terminate  them,  and,  while  George  E5.  Hart 
agreed  to  conduct  said  salts,  m:  cause  them 
to  be  iNTosecuted,  wltbont  cost  te  tte  as- 
signees, we  think  they  had  only  his  Individ- 
ual responsibility  to  rely  vpaa.  He  had  a 
right  to  make  this  assignment,  and  the  re- 
spondents could  not  have  prevented  him  from 
so  doing,  and  the  fact  of  their  knowledge  of 
the  tenns  thereof  is  not  sufficient  to  estop 
them  from  claiming  a  lien  upon  the  judg- 
ments In  case  Hart  failed  to  pay  them,  there 
having  been  no  express  waiver  by  them  of 
such  a  right.    Beversed. 

ANDERS  and  DUNBAB,  JJ.,  oownir. 

GORDON,  J.  I  dissent  from  ao  much  of 
the  foregoing  aa  holds  that  "the  respondents 
did  not  make  a  case  sufficient  to  overcome  the 
effect  of  said  written  contract,"  and  from  the 
conclusion.  I  think  the  evidence  was  legally 
sufficient,  and  that  the  lodcment  should  be 
affirmed. 


GREENE  et  al.  v.  WILLIAMS  et  aJ. 

(Supreme  Court  of  Washington.    Feb.  11,  1806.) 

Orders— MoDiriOATios—SBERiFr'8  Salss. 

1.  2  Hill's  iJode,  I  1303,  authoriziog  a,  court 
to  vacate  or  modify  an  order  after  the  term  at 
wUcb  It  wan  rendered,  does  not  anthsrize  the 
court  to  vacate  aa  order  denying  tbe  coo&rtaatkMi 
of  a  sheriff's  sale  on  peUtion  which  does  not 
show  any  reason  therefor,  which  was  not  consid- 
ered by  the  conrt.  Lnd  which  did  not  exist  at  the 
thne  when  tbe  nrevlooa  order  was  made. 

2.  Undor  2  Hill's  Code,  §  1384.  requiting  a 
motion  for  modification  or  vacation  of  an  order 
to  be  served  on  the  adverse  party  within  a  year, 
applies  to  a  moticra  to  vacate  an  «rder  denying  the 
c«nfinm<tiea  of  a  sheriff's  saie. 

Appeal  ftem  superior  court,  Clallam  coun- 
ty;  James  O.  M«Cllnton,  Judge. 

Action  by  William  H.  Greene  and  another 
against  Lotds  Williams.    From  an  order  on 


motion  of  G.  H.  Randalls  and  stheta  vacating 
a  previous  order  denying  mcrvaat^s  motioa  for 
the  confirmation  of  a  sherifTs  sale,  pialstUTs 
appeal.     Reversed. 

B.  G.  WUson,  for  appellants. 

GORDON,  J.   This  case  comes  here  upon  an 
appeal  from  an  order  of  the  aapetior  oonrt 
made  on  March  15, 1894,  which  order  confirm- 
ed a  sheriff's  sale  of  real  estate,  and  vacated 
and  set  aside  a  prevloos  order  of  said  conrt  en^ 
tered  on  March  25, 1892,  denying  respondents' 
motion  to  confirm  said  sale.    The  order  ap- 
pealed from  was  based  upon  respondents'  pe- 
tition,  which   was  presented  to  the  lower 
court  on  the'  15th  of  March,  18W,  nearly  two 
years  aftcsr  tie  order  which   It  sought  to 
have  vacated  and  set  ^Ide  had  been  made 
and  entered  by  the  court.    The  right  to  the 
relief  prayed  for  In  said  petition  is  based 
entirely  upon  the  record,  and  It  does  not  ap- 
pear from  an  Inspection  of  said  petition  that 
any  reason  existed  for  granting  the  same 
that  was  not  considered  by  the  coxot,  and 
which  did  not  exist  at  the  time  when  the 
previous  order  of  the  conrt  denying  Oie  con- 
firmation of  the  sherifTs  sale  was  made.  We 
think  that  the  petition  was  wholly  Insuffi- 
cient under  section  1303,  2  Hill's  Code,  whldJ 
authorizes  the  court   "*    *    •    In   which  a 
judgment  has  been  rendered,  or  by  which  or 
the  judge  of  which  a  final  order  has  been 
made,    •    •    *   to   vacate   or   modl^   such 
Judgment  or  order."    We  also  think  that  the 
court  erred  In  entertaining  the  application. 
Inasmuch  aa  a  petition  to  vacate  soch  an 
ordM-  la  by  section  1304  of  said  Oode  reqalred 
to  be  instituted  within  one  year  from  the 
date  of  such  order  or  judgment    For.  these 
reacons  th«  order  appealed   ftam   will  be- 
reversed. 

HOTT.   O.  J.,  and   ANDEBSi   DUNBAB, 
and  SCOTT,  JJ.,  concur. 


BALLARD  et  nx.  v.  FIBST  NAT.  BANK  OF 

SLAUGHTER  et  aL 
(Supreme  Court  of  Washington.    Feb.  11,  18B&> 
Appiai.  —  ExcBPTioKS  TO  FiiTDncss  —  Dai.AT  nr 

TAKIHOk 

Where  no  exceptiona  are  taken  to  tbt 
findings  of  a  trial  conrt  until  nearly  a  year  after 
such  nndiogs  are  made  and  fik4  and  nine  months 
after  judgment  was  entered  thereon,  they  wiD 
Dirt  be  considieTed  on  apperi. 

Appeal  from  superior  conrt.  King  county; 
J.  W.  Laagley,  Jndga 

Action  by  L.  W.  and  Mary  B.  Ballard, 
against  tbe  First  Nattonrii  Bank  of  SBangfater 
and  J.  H.  Woolery,  sheriff.  Decree  for 
plalBtlffa.  and  OeAsndantat  apped.    Afflnned. 

Irving  B.  Knickerbocker  and  Stratton, 
Lewis  &  GUman,  for  appellants.  Smith  & 
Llttell,  for  respondents. 

PER  CURIAM.  FIndtngs  of  fttct  were 
regnlariy  made  and  filed  in  this  canae  on 
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Jnly  13,  18M,  and  on  October  9th  fo8oTVteir 
a  decree  -wag  rendered  hi  favw  of  the  plaln- 
tlffs.  Tbe  defendants  took  tills  appeal  April 
8,  1896.  Up  to  this  time,  and  nntll  July 
2d,  no  exceptions  were  taken  to  the  findings. 
On  said  last  date  appellants  filed  exceptions. 
Tbe  respondents  object  to  a  consideration 
of  tbe  cfiiestlODS  sought  to  be  raised  by  sneh 
exceptions  on  tbe  gtontiA  that  the  same  wen 
not  filed  in  time,  which  we  deem  wen  taken, 
and,  the  decree  being  In  harmony  with  the 
facts  found,  and  there  being  no  other  point 
left  for  oar  conirtda:a.tlon,  the  Judgment  Is 
afflnned. 


WILSON  et  sL  T.  BOOK  «t  aL 
(Supreme  Conrt  of  Waahiacfevn.    »eb.  U,  189a> 
BAMHa— SiDCK&oi.DBBe^  LiAEiurr-^aroaoaiiam 

— iHaOLTBHaT— RaCKTBBS. 

1.  Under  Const  art  12,  t  11.  providing  that 
stockholders  "of  any  banking  •  •  *  coijwra- 
tions  •  •  •  ghafl  be  indlvlaually  and  peTSonal. 
ly  liable  *  *  *  for  all  contraeta,  debts  or  en- 
gagement  of  sack  sorponitionB  aocraiag  wUla 
they  remain  stocUbAlders,  to  tha  extent  of  the 
amount  of  their  stock,  ♦  ♦  •  in  addition  to 
the  amotmt  invested  in  miA  shares,"  a  stock- 
holder'a  liability  la  sMaadarjr,  and  cannot  be 
enforced  by  the  corporate  creditors,  liidepaadent 
of  any  action  against  the  corporation. 

2.  On  the  insolvency  of  a  corporation  and  ap- 
pointment of  a  receiver  therefor,  the  lialulity  ef 
Btockli^dein  is  to  lie  enforced  at  tbe  suit  of  the 
receiver  for  the  benefit  of  the  creditor*,  and  not 
at  the  suit  of  creditors. 

Appeal  from  siqwilor  court,  Cheballs  coun- 
ty;   Mason  Irwin.  Judge. 

Action  by  a  R.  Wilson  and  othors,  copart- 
ners, against  William  P.  Book  and  others. 
There  was  a  Judgment  for  defendants,  and 
plalntUEs  appeal    Affirmed. 

Austin  BL  Giiffltha,  for  appellants.  J.  B. 
Brldgas  and  Ben  Stoeeks,  for  respondeats. 

HOYT,  O.  J.  Two  prlD^lpat  qnastlous  an 
involved  tai  this  appeal  The  first  is  as  to 
the  nature  of  the  HabUtty  of  a  stockholder 
for  the  obligation  of  a  banking  corporation 
orcr  aad  abore  the  amount  of  bis  stock. 
The  constUvtlonal  proTtekms  and  statntes 
corecteg  tte  snbject  «t  additional  UabiUty 
of  stockholders  have  been  expressed  in  varl- 
ons  term%  some  expressly  and  otbani  by  Im- 
plication, gtvlBg  the  creditors  an  Immediate 
rlgbt  of  action  against  tbe  stoekbolders. 
Some  prvvlde  the  mode  of  cnferdog  the 
rlgfat;  others  leav«  It  for  tbe  Judiciary  to 
work  out  the  asctbod.  It  Is  adnltted  by  re- 
spondcaits  that,  by  following  one  line  of  de- 
dstoas,  this  coart  could  ecsistme  oar  oen- 
stttattoaal  provlsloo  as  eoatended  for  by  tbe 
appeUasta  It  Is  eMmed,  bewever,  tbat  a 
more  satMactery  residt  wttl  be  reached  by 
refmlng  to  fellow  saeb  declBioas,  and  holding 
wltb  otbeifl,  wblcb  bare  establisbed  a  netb- 
od  which,  wbile  giving  fidl  force  aotf  effect 
to  tits'  oanstltutienal  or  statutory  provisleiis, 
have  boss  more  In  bamiony  with  the  fnnda- 
mental  principles  of  law  and  equity.    Our 


constitutional  provision  Is  In  the  following 
language:  "Each  stockholder  of  any  banking 
•  •  •  corporation  •  •  •  shall  be  Indi- 
vidually and  personally  liable  equally  and 
ratably,  and  not  one  for  another  for  all  con- 
tracts, debts  and  OBgagements  of  such  cor- 
poration •  •  •  accruing  while  they  re- 
main Bucfa  stockholders,  to  the  extent  of  the 
amount  of  their  stock  therein,  •  •  •  In 
addition  to  tlte  amount  invested  in  sucb 
sbareB."  Oonst.  art  12,  { 11.  It  will  be  seen 
that  tbere  Is  no  language  which  ta  express 
terms  gives  the  credltcnrs  the  immediate  or 
any  rlgbt  of  action.  The  liability  is  not  on, 
but  for,  tbe  contract,  debt,  or  agreement 
l%at  tlie  liaUHty  so  provided  Is  in  addition 
to  that  flowlag  directly  ftwn  the  bedding  of 
stock  which  has  not  been  fully  paid  for. 
The  latter.  In  event  of  tbe  Insolvency  of  the 
corporation.  Is  held  to  be  a  trust  fund  tot 
ci«dit(M«,  and  tbere  Is  no  good  reason  why 
tbe  same  should  not  be  held  as  to  the  former. 
No  satisfactory  reason  can  be  given  for  hold- 
ing one  to  be  a  trust  fund  and  the  other  not 
to  be.  There  Is  ae  principle  by  which  the 
two  classes  ef  liability  can  be  distinguished 
further  than  that  one  is  primary  and  the  oth- 
er secondary;  for  wblle  it  Is  true  that  one 
can  be  enforced  by  tbe  corporation  itself,  and 
tbe  other  only  by  creditors,  yet  they  were 
both  created  for  the  benefit  of  tbe  corpora- 
tlcHi  in  carrying  on  Its  business,  and  to  se- 
cure to  creditmis  the  imyment  of  Its  obliga- 
tions. If  the  liability  wblcb  is  dearly  pri- 
mary must  be  treated  as  a  trust  fund  for  the 
benefit  of  all  of  the  creditors  of  the  corporation, 
greater  reason  exists  why  a  liability  which  la 
secondary  only,  and  created  entirely  for  tbe 
benefit  of  the  creditors,  should  likewise  be 
treated  as  sucb  trust  fund.  There  Is  noth- 
ing In  our  constitution  which  defines  tbe 
method  by  which  this  UaMllty  shall  be  made 
available.  Hence  tbe  method  must  be  deter- 
mined 1^  the  courts,  and  their  aim  should 
be  to  prescribe  one  which  will  accomplish  the 
object  of  the  provision  with  the  least  Incon- 
venience to  the  creditors,  without  unneces- 
sary annoyance  to  the  stockholders.  A  meth- 
od which  would  allow  a  single  creditor  to 
maintain  an  action  at  law  against  one  or 
mere  of  tbe  stockholders  for  his  own  benefit 
would  be  so  unjust  to  oth«:  creditors,  and 
might  result  in  such  annoyance  to  the  stock- 
holders, that  only  the  most  positive  language 
w<oold  justify  tile  courts  In  holding  tbat  the 
llabiltty  might  be  thm  enforced.  So  to  hold 
would  enable  one  creditor  to  obtain  more 
than  his  share  of  the  fnnd  which  should  be 
derived  from  this  liability.  Not  only  would 
sucb  a  holding  allow  a  creditor  to  do  this, 
but  under  it  a  stockholder  could  be  subjected 
to  a  separate  suit  at  the  Instance  of  each  one 
of  the  creditors  of  tlie  corporation.  If  this 
action  can  be  maintained  without  tbe  bank 
being  made  a  party.  It  must  be  for  the  rea- 
son that  such  stockholder  was  In  law  a  par- 
ty to  tbe  contract  between  the  creditor  and 
tbe  bank,  and  is  liable  to  such  creditor  upon 
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such  contract.  If  this  be  so,  every  stock- 
bolder  of  a  banking  corporation  must,  at  his 
peril,  keep  fully  adyised  as  to  the  exact  day 
when  every  obligation  of  the  bank  -will  ma- 
ture. In  other  words,  to  hold  that  such  an 
action  can  be  maintained  Is  to  hold  that  every 
stockholder  is,  so  far  as  the  rights  of  the 
creditors  are  concerned,  an  active  participant 
in  every  contract  made  by  the  bank,  and,  at 
the  option  of  such  creditors,  may  be  at  once 
proceeded  against  if  for  any  reason  the  bank 
fails  to  meet  its  obllga'tions  the  day  they  are 
due.  Under  such  a  rule,  a  creditor  whose 
claim  was  not  met  the  day  it  was  due  could 
greatly  annoy  any  or  all  of  the  stockholders 
of  a  bank  which  might  be  entirely  solvent 
and  ready  to  discharge  its  liability  to  the 
creditor  upon  demand.  The  object  of  this 
provision  was  to  furnish  to  creditors  of  cer- 
tain corporations  security  which  those  of  oth- 
er kinds  did  not  have.  Stockholders  of  such 
corporations  assumed  a  liability  not  imposed 
upon  those  of  other  kinds.  But  there  is  no 
good  reason  for  holding  that  this  liability 
made  them  active  parties  to  the  contracts  of 
the  corporations.  The  creditors  as  a  body  will 
be  as  well,  if  not  better,  protected  if  It  is 
held  that  tbs  stockholders  are  only  sureties, 
and  have  a  right  to  demand  that  the  cred- 
itors sliall  first  attempt  to  enforce  their 
claims  against  the  principal. 

The  courts  of  comparatively  few  of  the 
states  have  gone  to  the  extent  of  holdinK 
that  the  liability  was  a  primary  one,  and 
could  be  enforced  by  an  action  against  the 
stockholder.  Independent  of  any  proceeding 
against  the  corporation;  and  in  those  slates 
the  constitutional  or  statutory  provisions 
were  unlike  ours.  In  some  states  where  the 
constitutional  or  statutory  provisions  arc  so 
like  ouFs  that  no  logical  distinction  can  be 
drawn,  it  may  have  been  held  that  the  lia- 
bility is  primary;  but  this  fact,  if  fact  it  be, 
is  not  of  sufficient  force  to  Justify  us  in  adopt- 
ing a  rule  which  will  work  hardship  upon 
the  stockholders,  without  increasing  the  se- 
curity of  the  creditors;  especially  in  view 
of  the  fact  that  courts  of  the  highest  repute 
have  adopted  a  more  equitable  rule.  Cook, 
in  his  work  on  Stock  and  Stockholders,  In 
speaking  of  this  liability,  makes  use,  in  sec-° 
tion  219,  of  the  following -language:  "Even 
when  not  expressly  provided  by  statute,  it 
is  the  rule,  according  to  the  weight  of  au- 
thority, tliat  corporate  creditors,  before  they 
can  proceed  against  the  shareholders  upon 
their  statutory  liability,  must  first  exhaust 
their  remedy  against  the  corporation  and  its 
assets.  This  rule  arises  from  the  fact  that 
the  liability  of  the  stockholders  is  not  the 
usual  fund  for  the  payment  of  corporate 
debts,  but  that  the  corporate  treasury  is  the 
primary  resource.  Accordingly,  the  statu- 
tory liability  of  the  stockholders  is  not  to 
be  resorted  to,  if  the  assets  of  the  corpora- 
tion, including  the  unpaid  subscriptions  for 
stock,  wiU  suffice  to  pay  the  debts,"— and,  in 
support  of  the  rule  so  announced,  cites  a 


large  numl>er  of  cases.  This  rule  has  been 
recognized  by  the  supreme  court  of  the  state 
of  Illinois.  See  Low  v.  Buchanan,  9i  IlL 
76;  Harper  v.  Manufacturing  Co.,  100  111. 
225.  Decisions  founded  upon  this  rule  Iiave 
been  rendered  in  the  highest  courts  of  many 
of  the  states.  Most  of  the  courts  which 
have  held  tliat  the  liability  was  primaiy  hare 
held  that  an  action  at  law  could  be  nuiin- 
tained  by  any  creditor  against  one  or  more 
of  the  stockholders,  and  such  would  seem 
to  be  the  necessary  result  of  such  holding. 
But  the  complaint  in  this  action  shows  that 
the  plaintlfts  were  not  willing  to  rest  their 
claim  upon. such  a  construction  of  the  provi- 
sion. Their  complaint  was  in  equity,  and 
sought  to  subject  the  liability  of  the  stock- 
holders to  the  claims  of  all  of  the  creditors 
who  might  intervene  In  the  action.  That 
such  a  proceeding  would  bring  about  mor* 
equitable  results  than  an  action  at  law  by 
a  single  creditor  is  clear.  But  even  such  an 
action  could  only  be  maintained  without  first 
having  exhausted  the  remedy  against  the 
bank,  upon  the  theory  that  the  liability  was 
primary,  and  not  secondary.  In  our  opin- 
ion, both  reason  and  authority  require  us  to 
hold  that  the  additional  liabiUty  of  stodc- 
holders  under  our  constitutional  provision  is 
secondary,  and  not  primary. 

This  conclusion  makes  it  necessary  for  ns 
to  consider  the  other  question  involved  hi 
the  appeal  It  is  claimed  on  the  part  of  the 
appellants  that,  even  If  the  liability  is  sec- 
ondary, the  facts  alleged  in  the  complaint, 
timt  the  bank  was  insolvent  and  in  the 
hands  of  a  receiver,  showed  that  any  at- 
tempt to  enforce  their  claims  against  tlie 
bank  or  Its  property  would  have  been  inef- 
fectual; and  that  for  that  reason  they  could 
resort  to  the  secondary  fund.  But  if  this 
fund  is  secondary,  and  for  the  benefit  of  all 
the  creditors  of  the  corporation,  it  can  be 
reached  only  by  a  proceeding  in  equity  for 
the  benefit  of  such  creditors;  and  since,  un- 
der our  statute,  the  receiver  of  an  Insolvent 
corporation  represents  Its  creditors  as  well 
as  the  corporation  Itself,  and  can  reach  all 
the  assets  of  the  corporation  for  the  purpose 
of  satisfying  the  claims  of  creditors,  there  is 
no  reason  why  the  additional  liability  of 
stockholders  should  not,  under  the  direction 
of  the  court,  be  enforced  by  such  receiver 
for  the  benefit  of  such  creditors,  and  the  ex- 
pense and  annoyance  incident  to  the  prose- 
cution of  another  action  avoided.  If  the  li- 
ability Is  secondary  and  for  the  benefit  of  all 
the  creditors,  it  is  a  trust  fund  for  the  pur- 
pose of  satisfying  their  claims.  All  the  other 
property  of  an  Insolvent  corporation  Is  a  trust 
fund  for  the  same  purpose,  and  there  is  no 
reason  why  trust  funds  for  a  single  pniv 
pose,  though  derived  from  different  sources, 
should  not  be  collected  and  administered  in 
the  same  proceeding.  It  is  conceded  that 
the  appointment  of  a  receiver  for  an  insol- 
vent corporation  is  the  commencement  of  a 
proceeding  to  enforce  liabUltleB  of  one  klod. 
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the  proceeds  of  wbtch  will  constltnte  a  trust 
fund  for  the  benefit  of  creditors,  and  there 
is  no  good  reason  why  another  should  be 
commenced  to  accomplish  the  same  purpose 
as  to  liabilities  of  another  kind.  The  re- 
ceiver, when  appointed,  takes  possession  of 
all  the  property  of  the  corporation  for  the 
benefit  of  all  its  creditors;  and  it  should  be 
held  that  he  has  the  right,  under  the  direc- 
tion of  the  court,  to  enforce  every  liability, 
of  whatever  nature,  which  the  court  may 
find  necessary  to  fully  protect  the  rights  of 
the  creditors.  In  this  way  all  creditors  will 
share  alike,  and  the  entire  affairs  of  the  cor- 
poration, including  the  adjustment  of  the  lla- 
biUties  of  its  stockholders,  will  be  subject 
to  the  control  of  the  court  in  a  single  action, 
and  unnecessary  delay  and  expense  prevent- 
ed.   The  Judgment  will  be  affirmed. 

800TT,  DDNBAR,  and  GORDON,  JJ.,  con- 
cur.    ANDERS,  J.,  concurs  In  the  result 


PENNSYLVANIA  MORTG.  INV.  CO.  v. 

GILBERT   et  al. 

(Supreme  Court  of  Washington.    Feb.  13, 1896.) 

Afpeai, — Appealabls   Ohder  — Judicial  Sale — 

Rblatioh  op  Title— Judgment. 

1.  An  order  dismiasing  an  action  as  to  some 
of  the  defeodante,  though  not  all,  is  appealable. 

2.  Two  attachments  bad  been  issued  in  an 
action,  and  an  order  of  dissolution  entered,  but 
whether  it  applied  to  both  or  only  one  of  the  at- 
tachments was  disputed,  and  not  clearly  shown 
by  the  record.  Judgment  was  rendered  in  the 
action,  execution  issued,  realty  which  had  been 
covered  by  one  of  the  attachments  sold  thereon, 
and  the  sale  confirmed.  Neither  the  judgment 
nor  any  suhsequenr  proceeding  contained  any  ref- 
erence to  the  attachments.  Held,  that  the  title 
acquired  under  the  sale  related  only  to  the  time 
when  lien  was  acquired  under  the  judgment 

Appeal  from  superior  court,  Spokane  coun- 
ty;  James  Z.  Moore,  Judge. 

Action  by  the  Pennsylvania  Mortgage  In- 
vestment Company  against  Harry  Gilbert 
and  others.  From  an  order  of  dismissal  aa 
to  some  of  the  defendants,  plaintUI  appeals. 
Reversed. 

Jones,  Voorhees  &  Stephens,  for  appellant 
W.  A.  Lewis  and  Peacock  &  Bushnell,  for 
respondents. 

SCOTT,  J.  This  action  was  brought  by  the 
plaintiff  to  foreclose  a  mortgage  on  certain 
real  estate  situate  in  the  city  of  Spokane, 
executed  by  Harry  Gilbert  and  Mary  Gilbert 
to  the  plaintiff.  January  18,  1891.  The  re- 
spondents W.  A.  Lewis  and  his  wife,  Fan- 
nie B.  Lewis,  Jacob  Hoover  and  his  wife, 
Ella  A.  Hoover,  were  made  defendants  on 
the  gronnd  that  they  claimed  some  interest 
In  the  premises,  which  interest  was  alleged 
to  be  subsequent  and  subject  to  tbe  plaln- 
tifTs  mortgage.  The  respondents  I^wis  and 
wife  and  Hoover  and  wife  appeared  and  an- 
swered, alleging  that  they  were  owners  of 
tbe  premises  In  dispute,  and  that  their  title 


was  prior  and  paramount  to  plaintiffs  claim. 
A  trial  was  had,  and  upon  a  motion  of  said 
respondents  the  court  dismissed  the  action 
as  to  them,  and  the  plaintiff  appealed.  The 
respondents  moved  to  dismiss  the  appeal  on 
the  ground  that  tbe  same  was  not  an  ap- 
pealable order,  as  there  had  been  no  final 
Judgment  rendered  In  said  action  against  the 
other  defendants.  But  we  do  not  think  this 
contention  can  be  sustained,  for,  if  tbe  claim 
of  said  respondents  was  subject  to  the  claim 
of  the  plaintiff,  the  plaintiff  had  a  right  to 
have  the  same  foreclosed  In  the  final  judg- 
ment, and  should  not  be  compelled  to  take 
a  decree  solely  against  the  other  defendants 
who  made  no  defense,  as  the  Judgment 
against  them  would  leave  the  issues  as  be- 
tween the  plaintiff  and  said  respondents  un- 
determined. We  held  the  order  appealable, 
and  for  that  reason  the  motion  to  dismlsb 
was  denied  at  the  hearing. 

The  respondents'  contention  upon  tbe  mer- 
its as  to  tbe  Judgment  dismissing  them  from 
the  action  Is  based  upon  tbe  proceedings 
in  a  certain  action  brought  against  the  mort- 
gagor, Harry  Gilbert,  on  November  26,  1888, 
to  recover  a  sum  of  money.  In  this  action 
an  attachment  was  issued  and  levied  upon 
certain  real  estate,  and  there  is  a  contention 
Isetween  tbe  parties  as  to  whether  the  de- 
scription of  the  property  attached  Included 
the  property  in  controversy  In  this  action. 
A  motion  to  dissolve  this  attachment  was 
filed,  and  on  May  20,  1889,  while  said  motion 
was  undisposed  of,  a  second  attachment 
was  issued  In  said  action,  which  It  Is  con- 
ceded was  levied  upon  tbe  property  in  con- 
troversy. It  is  contended  by  appellant  that 
another  motion  to  dissolve  this  second  at- 
tachment was  also  filed,  together  with  a  no- 
tice that  tbe  same  would  be  called  up  for 
hearing  on  October  26,  1889.  This  motion 
and  notice  were  missing  from  tbe  files  In 
said  cause,  and  one  of  the  grounds  of  error 
alleged  by  the  appellant  is  that  the  court 
erred  In  refusing  to  permit  appellant  to 
make  proof  of  the  filing  of  said  motion  and 
notice,  and  tbe  contents  thereof.  But  we 
do  not  find  it  necessary  to  pass  upon  this 
point.  On  tbe  26tb  day  of  October  the  court 
made  an  order  relating  to  the  dissolution 
of  said  attachment  or  attachments,  and  over 
this  order  the  main  controversy  arises,  it 
being  contended  by  appellant  that  said  or- 
der dissolved  both  attachments,  and  by  the 
respondents  that  it  dissolved  only  the  first 
attachment  issued,  and  that  no  action  was 
taken  upon  the  second  attachment.  Several 
copies  of  said  order  appear  In  tbe  records, 
which  seem  to  be  contradictory,  one  of  them 
mentioning  that  tbe  attachment  was  dissolv- 
ed, and  the  other  that  the  attachments  were 
dissolved.  The  respondents  have  submitted 
a  photographic  copy  of  the  order  as  on  file, 
showing  that  the  order  read  "attachments," 
as  it  then  appeared,  but  it  is  contended  that 
the  same  had  been  altered  and  changed  by 
some   person    without   authority,    after   the 
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same  had  been  signed  by  tbe  Judge,  to  Butlce 
it  read  in  the  plural,  Instead  of  tbe  aiagular; 
and  it  is  contended  that  tliia  claim  is  sup- 
ported by  certain  entries  made  in  otber  r«c- 
ords  by  tlie  cleric  of  the  court  relating  to 
the  filing  of  papers,  eta,  and  also  by  the 
fact  that  no  motion  to  diasolre  the  second  at- 
tachment appears  In  the  files.  Tbe  records 
of  the  court  in  this  respect  are  In  an  un- 
certain and  unsatisfactory  condition.  The 
Judgment  rendered  in  said  suit  contained  no 
reference  to  any  property  of  the  defendants 
as  being  under  attachment;  nor  did  the  exe- 
cution, tbe  levy  and  sale,  the  confirmation 
thereof,  and  the  deed  Issued  thereunder  pur- 
port to  relate  back  to  any  prior  time  or  make 
any  reference  to  any  attachment  lien,  but 
simply  purported  to  convey  a  title  as  un- 
der an  ordinary  execution  sale.  When  the 
cause  was  called  for  trial  said  re^tondents 
moved  the  court  to  dismiss  tbe  action  aa  to 
them  on  the  ground  that  they  were  assert- 
ing .a  title  which  was  prior,  paramount,  and 
adverse  to  the  plalntifiT's  claim,  but  the  court 
ruled  that,  as  the  allegations  of  the  respond- 
ents' answer  In  that  respect  were  controvert- 
ed by  the  plaintiff's  reply,  the  court  was  of 
the  opinion  that  it  ought  to  go  far  eno(]gh 
into  the  evidence  to  ascertain  the  bona  fides 
of  tbe  defendants'  contention,  and  would 
not  pass  upon  the  motion  at  that  time,  and 
the  trial  of  that  matter  was  entered  upon. 
No  complaint  is  made  by  the  re^ondents  aa 
to  the  action  of  the  court  in  this  respect, 
and  tbe  motion  was  renewed  after  tbe 
proofs  were  In.  It  is  contended  by  tbe  re- 
^ondents  that  all  their  evidence  as  to  the 
'question  of  priority  was  not  submitted  to 
tbe  court,  but  that  they  offered  enough  to 
show  that  they  in  good  faith  asserted  such 
a  claim,  and  that  that  was  all  tbe  lower 
court  passed  upon,  and  in  rendering  Its  Judg- 
ment of  dismissal  the  court  Indicated  that  It 
only  considered  it  necessary  to  examine 
Into  said  claim  sufficiently  to  see  whether  U 
was  asserted  in  good  faith.  Tbe  evidence 
Introduced  was  the  record  of  the  proceedings 
in  said  prior  action,  and  there  is  nothing 
before  us  to  indicate  that  the  respondents 
had  any  further  or  other  proof  to  submit 
In  fact  It  would  appear  that  said  matter 
bad  been  fully  litigated  upon  the  merits. 
But,  however  this  may  be,  we  are  satisfied 
that  the  findings  of  the  court  upon  the 
proofs  Introduced  were  wrong,  and  that 
there  was  no  foundation  for  the  assertion 
by  tbe  respondents  of  a  prior  and  paramount 
title  to  the  premises  in  controversy.  The 
Judgment  in  said  action  was  rendered  in 
May,  1891,  some  months  after  the  appellant's 
mortgage  claim  originated.  While  it  may 
not  be  necessary  In  such  a  Judgment  to  di- 
rect a  sale  of  property  under  attachment, 
if  there  is  any.  It  would  be  a  better  prac- 
tice to  do  so.  Also  the  subsequent  proceed- 
ings should  regularly  relate  back  by  direct 
reference  to  the  time  of  the  attachment,  if 
it  is  desired  and  Intended  to  convey  a  title 


aa  of  tkat  date.  We  do  not,  twweret;  Md 
in  this  case  that  sncfa  a  refcvenoe  was  neees- 
aary  la  srder  to  traaaCer  a  tUIe  which  would 
relate  back  to  tbe  li«  obtained  by  an  at- 
tachment, but,  nader  all  the  drcsmstanees 
of  this  case,  we  aire  aatlafied  from  the  proofs 
that  then  were  no  attachment  liens  in 
force  at  the  time  the  Jedgment  was  taken. 
The  order  of  dissolutian  was  made  monthi 
after  both  attachments  were  levied,  and,  u 
this  order  was  not  in  terms  coofined  to  the 
prior  attachmeat  we  tjilnfe  that  Uie  fair 
scope  of  it  included  both  vC  the  attadimentg 
Issued  in  that  samecaose,  aad  both  of  wiricb, 
aecordh^  to  tbe  contention  of  tjie  respond- 
eats,  covered  tbe  property  la  ccaliOTefgj. 
There  is  nothing  npoB  the  face  of  the  order 
that  condemns  It,  ia  our  opialoa.  The  ptaia- 
tlff  In  that  ease,  by  osiag  ocdlnaty  care, 
.could  have  made  the  matter  certain  beyond 
coBtrovereiy  if  tbe  order  of  tbe  coart  wu 
not  designed  to  affect  the  aubaeqneat  attacb- 
ment.  This  could  have  been  done  when  the 
order  was  entered,  and  should  have  been,  If 
it  was  limited  to  a  part  of  the  property  only, 
—that  part  which  bad  beea  seised  upon  tbe 
first  writ  issued;  and  as  affected  by  tliat 
selsure  only,  all  of  the  property  had  been 
attached  In  that  action,  and,  in  tbe  absence 
of  anything  to  the  contrary,  it  should  be 
presumed  that  the  proceedings  to  dlasolTe 
were  directed  against  all  of  the  property 
seised,  whether  it  was  seized  under  one  or 
more  writs.  It  could  also  tiave  been  made 
certain  in  the  Judgm«it  which  was  entered 
finally  in  that  action,  or  la  the  subseqnent 
proceedings  relating  to  the  execution  gale 
and  its  conflrmatlim  and  the  deed  thereun- 
der, but  tbe  plaintiff  In  that  action  made  no 
attempt  to  do  bo.  and  we  think  tbe  proofs 
clearly  Indicate  that  there  were  ao  sndi 
liens  in  existence  when  the  Judgment  was 
rendered.  This  being  so,  the  dalma  of  tbe 
defendants  were  subsequent  to  the  appel- 
lant's mortgage,  and  the  court  erred  In  dli- 
missing  them  from  the  action.    Reversed. 

ANDBBS  and  OOBDON,  J3.,  concur. 

HOTT,  0.  J.,  did  not  sit  at  tlie  hearing. 


DONOHOE-KELLT  BANKING  CO.  t. 
PUGET  SOUND  SAV.  BANK  et  al. 

(Supreme  Coart  of  Washington.    Feb.  14, 1S96.) 

On  rehearing.    Modified. 

For  former  (pinion,  see  4S  Pac.  8SS. 

PEB  OUBIAM.  The  attention  of  the  coart 
Is  called  by  the  petition  for  rehearing  In  thii 
case  to  the  fact  that  the  appellants  alleged 
aa  error  the  assessment  of  tbe  amount  of  re- 
covery, tbe  same  being  too  large.  In  tbe  In- 
terest of  the  discussion  of  the  main  question 
invcrfved  In  this  case,  this  matter  was  oTe^ 
looked.    It  Is  claimed  by  the  appellants  tbat 
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the  verdict  exceeded  the  amonnt  due  on  tJie 
note  Tiy  $37.S1.  As  this  claim  was  made  In 
the  brief  of  the  appellants,  and  not  eontro- 
Terted  by  the  brief  of  the  respondent,  vre 
■wHl  treat  It  as  an  accepted  fact,  without  en- 
tering into  a  computation  of  the  interest  due 
«n  the  note  sued  on.  The  original  opinion 
will  therefore  be  modified,  to  tke  extent  that 
the  Judgment  will  be  afQrmed  upon  the  re- 
mittance by  the  respondent  of  $37.SL 


COGGINS  T.  CITY  OF  SEATTLB. 
(Supreme  Coort  of  WashiBcrtoa.     Feb.  U,  1886.) 

COHTBACT— iMTBaPHBrATIOir. 

A  contiact  with  a  dty  for  hanliag  water 
pipes  from  the  cars  provided  that  the  contracUtr 
was  to  haul  andi  amonnts  as  be  was  directed  to 
the  dty  wharf,  ar  to  otiier  ponta,  and  afterwards 
to  hanl  aaeh  amoaots  aa  directed  wlsK  thety 
were  seeded  for  the  citr  water  ^rstem,  and  that 
for  those  hauled  from  tne  cars  to  the  wharf,  and 
piled  l£erp.  he  was  to  receive  40  cents  per  ton; 
for  tlMse  fnMn  the  cars  to  any  other  point,  as  di- 
rected, inchidiog  delivery  at  or  along  the  dMig- 
oated  point,  85  cents  per  ton;  and  for  those  froai 
the  wharf  to  any  point  in  the  city,  Including  dis- 
tribution along  tlie  designated  point,  as  directed, 
80  centa  per  ton.  EM  that,  ue  wharf  frovfaig 
insecure,  the  contractor  was  entitled  to  receive 
85  cents  per  ton  for  pipe  hauled  from  the  cars 
to  places  in  ieo  of  ttie  wharf,  and  for  pIHng  it 
there.     Hoyt,  O.  J.,  diiaenting. 

Appeal  from  superior  court,  King  county; 
B.  Osbom,  Judge. 

Action  by  Peter  Cogglns  against  the  city  of 
Seattle  on  contract  for  baullng  water  pipes. 
Prom  an  order  directing  a  verdict  for  de- 
fendant, plaintlft  appeals.     Reversed. 

Allen  &  Powell,  for  appellant  W.  T. 
Scott  and  Frank  A.  Steele,  for  restKmdent. 

SCOTT,  3.  Appellant  brought  this  acUon 
to  recover  the  Bum  of  $202.79,  alleged  to  be 
due  him  from  the  city  for  hauling  water  jplpe 
under  a  written  contract^  the  material  parts 
of  which  are  as  follows:  "Whereas,  It  is  de- 
sired, on  tbe  part  of  said  city,  that  said  pipe 
be  hauled  from  said  cars  to  the  wharf  occu- 
pied by  tbe  city  near  the  foot  of  Spring 
street,  or  to  other  points  of  tbe  city  as  may 
hereafter  be  determined  upon:  Now,  there- 
fore. It  is  hereby  agreed  as  follows:  Said 
party  of  the  second  part  [Cogglns]  agrees 
that,  npon  the  arrival  of  said  pipe,  he  will, 
with  reasonable  diligence  and  promptness, 
haol  snch  qoantitles  and  amounts  thereof 
as  tbe  superintendent  of  waterworks  shall 
direct,  to  the  said  wharf,  occupied  by  the 
city,  near  the  foot  of  Spring  street,  In  said 
city,  and  with  like  diligence  and  promptness 
will  haul  such  quantity  and  amount  of  such 
pipe  to  other  points  in  the  city  as  shall  be  di- 
rected by  said  superintendent  of  the  water- 
works, and  that  he  will  thereafter  haul  such 
quantities  and  amount  of  said  pipe  aa  said 
superintendent  shall  direct,  where  the  same 
is  needed  for  the  water  system  of  the  city. 
*  *  *  In  all  cases,  said  pipe  shall  be  deliv- 
ered at  the  point  or  points,  or  along  such 


coates,  designated  by  said  aaperlBtendent. 
WhfHB  any  of  aaid  pipe  Is  hauled  from  cars, 
said  party  of  the  secoad  part  sball  unload 
the  same  tract  the  cars,  and  the  cost  of  bu<^ 
QukiadiDg  is  included  in  the  cost  of  hauling 
aa  hereinafter  stated.  In  ail  eases  -whea  pipe 
Is  being  hauled,  It  shall  be  piled  in  such 
manner  as  the  said  saperintendent  shall  di- 
rect, and  the  cost  of  piling  shall  be  included 
in  the  price  for  hwiUng  as  hereinafter  stated. 
*  *  *  And  the  party  of  the  first  part  [the 
<dty  of  Seattle]  hereby  agrees  to  pay  the  par- 
ty of  the  second  part,  for  the  due  and  punc- 
tual perfiormencfi  of  this  agreement,  at  the 
following  rates,  to  wit:  For  all  pipe  un- 
loaded from  cars,  hauled  and  piled  on  said 
wharf,  forty  cents  (40)  per  ton.  For  all  pipe 
unloaded  and  hauled  from  cars  to  any  i>art 
of  the  city  other  than  said  whart,  as  directed 
by  said  superintendent,  Indndlng  delivery 
at  such  points,  or  along  such  routes,  as  said 
superintendent  shall  direct,  eighty -five  cents 
.(85)  per  ton.  For  all  pipe  hauled  from  said 
■wharf  to  any  part  of  the  city,  as  directed 
by  said  superintendent.  Including  delivery 
at  and  along  points  or  routes  so  designated, 
eighty  cents  (80)  per  ton."  After  some  of  the 
pipe  had  been  hauled  to  the  Spring  Street 
wharf,  the  superintendent  of  the  waterworks 
dirocted  appeUeat  to  haul  no  more  pipe  there, 
and  told  him  to  haul  a  certain  quantity  of  it 
to  the  comer  of  JacluoB  and  South  Second 
streets,  and  to  the  comer  of  Grant  and  Dear- 
bom  streets,  in  said  dty,  and  the  rate  for 
tilts  hauling  is  the  matter  in  dispute;  the 
appellant  claiming  the  rate  to  be  85  cents, 
and  the  respondent  40  cents,  per  ton.  Issue 
was  Joined,  and  a  trial  bad,  and  the  court 
instructed  the  Juy  to  find  a  verdict  for  the 
defeadaat 

Some  proof  was  introduced  to  show  a  sub- 
sequent agreement  between  the  parties  to  tlie 
effect  that  the  appeDant  agreed  to  haul  the 
pipe  to  the  localities  in  question  in  lieu  of 
and  for  the  same  price  that  he  was  to  hanl 
the  same  to  tbe  Spring  Street  wfaarf.  But 
this  was  a  dlsinited  question;  and,  the  court 
having  instructed  the  Jury  to  find  for  the 
defendant,  the  only  point  to  be  considered 
upon  this  appeal  Is  the  construction  of  tbe 
contract.  The  respondent  contends  that  it 
iB  apparent  that  the  object  In  placing  the 
pipe  at  the  Spring  Street  wharf  was  simply 
to  store  it,  for  which  only  40  cents  a  ton  was 
to  be  charged,  and  that,  after  a  portion  of  it 
bad  been  stored  there,  k  waa  found  that  said 
wharf  was  insecure,  and  that  appellant  was 
directed  to  haul  the  pipe  to  the  other  locali- 
ties mentioned  for  the  purpose  of  storing  it 
there,  in  lieu  of  the  Spring  Street  wharf,  and 
that  be  could  recover  only  40  cents  therefor, 
under  the  contract.  It  seems  the  court  con- 
strued the  contract  to  mean  that  the  appel- 
lant was  entitled  to  receive  only  40  cents  a 
ton  for  hauling  tbe  pipe  from  the  cars  to 
these  other  localltiee,  or  to  any  ether  points 
that  tbe  supeflntendeat  of  waterworks  might 
direct,  in  lieu  of  the  what!.    Bat  we  cannot 
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agree  with  this  construction.  The  terms  of 
the  contract  are  plain  and  unamblgnous.  If 
the  plaintiff  was  required  to  haul  the  pipe 
to  the  wharf,  he  was  to  receive  40  cents  per 
ton;  and  If  he  was  required  to  haul  It  from 
the  cars  to  any  other  place  In  the  city,  he 
was  to  receive  85  cents  per  ton;  and  If  from 
the  wharf  to  any  other  part  of  the  city,  80 
cents  per  ton.  And,  under  the  terms  of  this 
contract,  appellant  was  entitled  to  recover. 
As  to  whether  a  subsequent  contract  was  en- 
tered Into  to  deliver  the  pipe  at  the  points 
mentioned  in  lieu  of  the  Spring  Street  wharf 
was  a  question  of  fact  for  the  Jury.  Re- 
versed. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur. 

HOYT,  a  J.  (dissenting).  In  my  opinion, 
the  contract  provided  two  prices  for  hauling, 
—one  to  the  place  of  storage,  and  the  other 
to  the  place  where  the  pipe  was  to  be  used, 
the  latter  to  Include  distribution  along  the 
line.  I  therefore  think  that  the  ruling  of  the 
superior  court  was  right,  and  should  be  af- 
firmed. 


HOLMES    &   BULL   FURNITURE   CO.   v. 

HEDGES,  County  Treasurer. 
(Supreme  Court  of  Washington.    Feb.  14, 1896.) 
School  Distbicts  —  Isdkbtkdsess  —  Constitu- 
tional Law  —  Sblf-Exeoutiso  Esaotments  — 
School  Eleotions— Riqbt  or  Women  to  Vote 
— Speoial  Lboislation. 

1.  Const,  art  8,  §  6,  declaring  that  no  school 
district  sliall  become  indebted,  to  an  amount  ex- 
ceeding 1^^  per  centum  of  its  taxable  property, 
"without  the  assent  of  three-fifths  of  the  voters 
therein  voting  at  an  election  to  t>e  held  for  that 
purpose,"  does  not  require  the  express  assent  of 
the  legislature  to  the  holding  of  such  election, 
but  is  self -executing,  so  far  as  to  allow  the  ques- 
tion of  extending  the  debt  limit  to  be  voted  on 
at  an  election  called  by  the  officers  of  the  school 
district,  in  accordance  with  existing  general 
enactments  regulating  the  holding  of  annual 
and  special  school  disAct  elections. 

2.  The  provisions  of  the  act  of  March  27, 
1890,  establishing  a  uniform  system  of  common 
schools,  apply  to  a  school  district  organized  under 
an  act  relating  to  schools  in  cities  of  10,0(X)  or 
more  inhabitants,  in  so  far  as  they  are  not  incon- 
sistent with  that  act. 

3.  Under  Const,  art.  6,  i  2,  authorizing  the 
legislature  to  provide  that  there  shall  be  no  de- 
nial of  the  elective  franchise  at  any  school  elec- 
tion on  account  of  sex;  and  the  common  school 
act  of  March  27,  1890,  {  58,  providing  that  "ev- 
ery person,  male  or  female,"  possessing  certain 
qualifications,  shall  lie  a  legal  voter  at  any  school 
election, — women  are  entitled  to  vote  on  the  qnes- 
tion  of  increasing  the  debt  Umit  of  a  school  dis- 
trict, though  such  district  was  organized  under 
an  act  relating  to  cities  of  10,000  or  more  inliab- 
itants. 

4.  A  school  law  is  not  unconstitutional,  as 
special  legislation,  because  it  provides  a  differ- 
ent and  better  system  of  education  for  cities  of 
10,000  or  more  Inhabitants  than  is  enjoyed  by  the 
rest  of  the  state. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Pritchard,  Jud.?e. 

Petition  by  the  Holmes  &  Bull  Furniture 
Company  for  a  writ  tif  mandamus  to  compel 


John  B.  Hedges,  county  treasurer  of  Pierce 
cotmty,  to  pay  or  Indorse  a  warrant  held  by 
plaintiff.  From  a  Judgment  overruling  a 
demurrer  to  the  petition,  defendant  appeals. 
Af&rmed. 

Oiiner  &  ShacUeford,  for  appellant.  Snell 
&  Bedford,  for  respondent 

GORDON,  J.  This  proceeding  was  InsU- 
tuted  to  compel  the  appellant  the  county 
treastirer  of  Pierce  county,  to  pay  a  warrant 
of  school  district  Nol  10,  held  by  respondent, 
or  to  indorse  upon  such  warrant  the  statu- 
tory Indorsement  "Presented  for  payment, 
and  not  paid  for  want  of  funds,"  If  appel- 
lant, as  treasurer,  had  not  sufficient  available 
funds  to  pay  it  The  application  for  the 
writ  shows  that,  at  the  time  of  the  creation  of 
the  debt  represented  by  the  warrant  in  ques- 
tion, school  district  No.  10,  aforesaid,  was  in 
debt  largely  In  excess  of  V/^  per  centum  of 
the  taxable  property  within  said  district. 
Also,  that  the  proper  officers  of  the  district 
had  submitted  to  the  legal  voters  therein,  at 
an  election  held  for  that  purpose,  a  proposi- 
tion to  permit  the  district  to  become  indebted 
to  the  amount  of  2  per  cent,  of  its  assessed 
valuation.  It  further  appears  that,  at  sucb 
election,  more  than  three-fifths  of  the  voters 
had  voted  in  favor  of  tho  proposition.  It  is 
conceded  ttiat  if  this  enabled  the  district  to 
incur  debts  to  the  amount  of  2  per  cent  of 
the  taxable  property,  then  the  warrant  of  re- 
spondent is  valid,  and  the  writ  of  mandate 
prayed  for  should  be  awarded.  The  appel- 
lant demurred  to  the  i>etition  In  the  court  be- 
low, and,  his  demurrer  having  been  over- 
ruled, an  appeal  was  taken,  which  brings  the 
casA  to  this  court 

Section  6,  art  8,  of  the  state  constitution 
provides  that  "no  county,  city,  town,  school 
district,  or  other  municipal  corporation  shall 
for  any  purpose  become  indebted  in  any  man- 
ner to  an  amount  exceeding  one  and  one- 
half  per  centum  of  the  taxable  property  In 
such  county,  city,  town,  school  district  or 
other  municipal  corporation,  without  the  as- 
sent of  three-fifths  of  the  voters  therein  vot- 
ing at  an  election  to  be  held  for  that  ptu^ 
pose."  The  objections  made  by  the  appel- 
lant to  the  legality  of  the  warrant  in  question 
are:  (1)  That  the  constitutional  provision. 
above  quoted.  In  so  far  as  It  provides  for  tlie 
taking  of  the  assent  of  the  voters  at  the  elec- 
tion, is  not  self -executing,  and  that  it  is  nec- 
essary that  the  legislature  should  assent  to 
the  holding  of  such  election;  (2)  that  there  is 
no  provision  authorizing  women  to  vote  at 
such  an  election,  and  that  therefore  an  elec- 
tion held  at  which  women  were  allowed  to 
vote,  as  In  the  present  case,  would  be  void; 
(3)  that  the  act  under  which  school  district 
No.  10  was  incorporated  is  unconstitutional, 
in  that  it  is  special  or  class  leglsiatloa 

1.  The  first  of  these  objections  is  most 
strongly  relied  upon  by  counsel  for  appellant 
and  it  is  not  without  some  difficulty  that  we 


Digitized  by 


Google 


Waab.) 


HOLMES  A  BULL  TUBKITUBE  CO.  v.  HEDGES. 


946 


bave  reached  a  concliulon.  After  an  extend- 
ed examination  of  the  sabject,  we  are  unable 
to  a.gne  with  the  contention  of  the  appellant 
that  "It  is  necesaary  that  the  legislature  shall 
assent  to  the  holding  of  such  election."  We 
think  that  if  the  legislature  has,  by  general 
eiactmoit,  made  provision  whereby  the  of- 
ficers of  school  districts  may  call  elections, 
and  has  determined  the  character  of  the  no- 
tice to  be  given  thereof,  and  the  manner  for 
conducting  the  same  and  declaring  the  re- 
sult, these  provisions,  In  themselves,  are  suf- 
ficient; that  the  right  to  give  or  withhold 
assent  to  the  Incurring  of  the  Indebtedness 
belongs,  under  the  constitution,  to  the  voten, 
without  other  legislative  authority  or  permis- 
sion; that,  to  this  extent,  at  least,  the  provi- 
sion of  the  constitution  in  question  is  self- 
executing.  Tne  provision  of  the  constitution 
should  be  construed  as  amounting  to  Bome- 
thlsg  more  than  a  limitation  upon  leglslatlTe 
discretion.  True,  the  provision,  in  and  of  it- 
self, Is  sUent  as  to  the  manner  of  holding 
such  elections;  but  the  legislature,  by  gen- 
eral enactment,  has  provided  the  manner  for 
calling  and  conducting  both  annual  and  spe- 
cial school  etectlona,  and,  indeed,  like  provi- 
sions existed  in  the  teiritorlal  statntea  at  the 
time  of  the  adoption  of  the  constitution,  and 
these  provisions  were  by  the  constitntion  con- 
tinued In  force,  subject,  of  course,  to  the  pow- 
er of  thie  legislature  to  alter  or  repeal  them, 
of  which  provisione  It  is  omy  fair  to  presume 
that  the  framers  of  that  Instrument  had  full 
and  necessary  information.  The  eonteotion  of 
the  appellant.  If  upheld,  would  be,  in  effect, 
to  Insert  after  the  word  "aaaent,"  in  the  ccm- 
stltntlonal  provision,  the  words  '^f  the  legis- 
lature and."  We  ihiak  neither  reason  nor 
necessity  requires  that  this  be  done.  Section 
1,  art  9.  of  the  constitution  declares  that  "It 
la  the  paramount  duty  oi  the  state  to  make 
ample  provision  for  tite  edncatiim  of  all  chil- 
dren residing  within  its  borders."  It  must 
not  be  forgotten  that  school  districts  through- 
oat  the  Union  are  provided  for,  and  were  in 
existence  here  under  territorial  legislation 
at  the  time  of  the  adoption  of  our  state  con- 
stitution; and  while  it  is  true  that  there 
mast  be  a  district  lawfully  created  and  or- 
ganized upon  which  the  provision  of  th^  con- 
stitution can  operate,  and  that  the  creation 
and  organization  of  such  district  must  rest 
entirely  with  the  legislature,  nevertheless,  in 
view  of  the  language  of  section  1,  art  9, 
above  quoted,  and  of  the  universal  legislative 
practice,  it  was  not  to  be  supposed  by  the 
framers  of  tbe  constitution  tliat  the  legisla- 
ture would  fall  to  make  provision  for  the 
organization  of  school  districts.  But,  how- 
ever that  may  be,  the  legislature  has  made 
ample  provision  for  their  organisation,  and 
also  for  the  holding  of  genexal  and  special 
decUons  therein.  We  think  that  having 
provided  the  means  for  enabling  tbe  voters 
of  iny  school  district  to  determine  for  them- 
selves the  propriety  of  extending  the  debt 
Umlt  of  tbe  district  no  further  legialative  ac- 
v.4SF.no.8— 60 


tion  was  necessary,  and  that,  with  the  aid 
of  tbe  machinery  so  provided,  the  constitu- 
tional provision  under  consideration  becomes 
operative  and  efTectual.  In  Schertx  v.  Bank, 
47  IlL  App.  124,  the  court  say:  "A  constitu- 
tion may  be,  and  often  is,  drawn  with  a  view 
of  submitting  the  matter  to  the  legislature 
by  enactment,  to  give  it  vital  force  and  ef- 
fect and  to  leave  It  in  abeyance  until  such- 
time  as  the  legislature  sees  fit  to  act;  but 
on  the  contrary,  framers  of  constitutions 
often  enact  complete  legislation,  and  there 
seems,  In  modem  times,  more  of  a  tendency 
to  adopt  such  a  course  than  formerly.  Where 
a  principle  Is  regarded  as  fundamental  and 
of  vital  Importance,  the  framers  of  the  con- 
stitutions are  apt  to  fix  the  matter  Irrevo- 
cably by  complete  enactment  Intending  to 
put  it  out  of  the  power  of  a  legislature  to 
alter  or  change  It,  or  to  raider  It  nugatory 
by  nonaction.  The  power  of  a  constitutional 
convention  to  legislate,  we  suppose,  cannot 
be  questioned.  It  may  go  as  far  [as]  it  wills 
in  that  directlm.  In  any  given  case.  It  is 
only  a  matter  of  intention,  to  be  deduced  from 
the  natural  Import  of  the  language  that  we 
have  to  deal  with  "  In  Gooley's  Constitu- 
tional Limitations  (5th  Ed.),  at  page  100,  the 
learned  author  says:  "A  constitutional  pro- 
vision may  be  said  to  be  self-executing  If  it 
supplies  a  BufBcient  rule  by  means  of  which 
the  right  given  may  be  enjoyed  and  protect- 
ed, or  the  duty  imposed  may  be  enforced; 
and  It  is  not  self-executing  whMi  it  merdy 
Indicates  principles,  without  laying  down 
rules  by  means  of  which  those  principles 
may  be  given  the  force  of  law."  We  thiitk 
that  the  framers  of  the  constitution  intend- 
ed, by  sectloD  6,  art  8,  not  merely  to  define, 
but  to  confer  upon  the  voters  of  a  scho(rf 
district  city,  or  county,  when  legally  organ- 
ized, the  right  to  determine  for  themselves 
the  propriety  of  Incurring  additional  indebt- 
edness, and  for  that  purpose  to  make  use  of 
the  general  machinery  which  the  law  afford- 
ed for  holding  and  conducting  elections  be- 
yond this,  and  that  the  express  assent  of  the 
legislature  for  that  purpose  was  not  consid- 
ered necessary.  The  provision,  "as  far  as  It 
extends,  has  the  form  and  properties  of  a 
law  declarative  of  the  will  and  purpose  of 
the  sovereignty."  Miller  v.  :Marx,  55  Ala. 
322.  It  is  legislative  in  Its  character,  and 
was  not  intended  merely  as  a  limitation  up- 
on legislatiTe  power.  No  case  has  been  cited, 
nor  have  we  been  able  to  discover  one,  bear- 
ing directly  upon  this  branch  of  the  question; 
but  we  may  cite,  as  bearing  upon  the  prin- 
ciple Involved,  People  v.  Bradley,  60  111.  390; 
People  V.  Hoge,  55  Cal.  612;  Friedman  v. 
Mathes,  8  Heisk.  488;  People  v.  Roberta 
(Sup.)  34  N.  Y.  Supp.  641;  WeUs  v.  Com.  (Ky.) 
22  8.  W.  662;  Parker  County  v.  Jackson 
(Tex.  Civ.  App.)  23  S.  W.  924;  Sanders  v. 
Com.  (Ky.)  18  S.  W.  628;  Beecher  v  Baly,  7 
Mich.  487. 

But  it  is  further  contended  that  the  general 
provisions  of  law  concerning  the  holding  of 
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■Mnti^mi  and  special  school  elections  are  not 
applicable  to  an  election  for  the  purpose  of 
Increasing  the  debt  limit,  and  that  they  refer 
merely  to  elections  the  power  to  call  which 
has  been  stwcially  conferred  upon  school  dis- 
tricts. Section  6  of  the  act  of  March  10, 
1893  (Sess.  Laws  1893,  p.  268),  after  provid- 
ing the  time  for  holding  the  annual  elections, 
.contains  this  further  provision:  "Special 
school  elections  shall  be  called  and  conducted 
In  the  manner  provided  for  calling  and  con- 
ducting annual  elections."  Section  822,  1 
Hill's  Code,  provides  that  notice  of  a  school 
election  must  be  given  by  the  district  clerk 
for  at  least  10  days  priw  to  the  election.  Al- 
so, tliflt  "said  notice  must  designate  the  place 
of  holding  the  election,  day  of  holding  the 
election,  hours  between  which  iwlls  are  to  be 
kept  open,  names  of  ofBces  for  which  per- 
sons are  to  be  elected,  and  terms  of  office, 
with  a  statement  of  any  other  questions 
which  the  board  of  directors  may  desire  to 
submit  to  the  electors  of  said  district"  Pro- 
vision is  also  made.  In  that  act,  for  conduct- 
ing the  election  and  canvassing  the  returns; 
and  we  think  that  the  provisions  of  the  act 
of  March  27,  1890,  entitied  "An  act  to  estab- 
lish a  general  uniform  system  of  common 
schools  in  the  state  of  Washington,"  are  ap- 
plicable to  district  No.  10,  notwithstanding 
that  said  district  is  organized  under  an  act 
relating  to  schools  in  cities  of  10,000  or  more 
inhabitants,  excepting  only  in  so  far  as  said 
last-mentioned  act  may  be  inconsistent  with, 
or  provide  a  different  method  of  procedure 
than,  that  provided  for  in  the  act  of  March 
27,  1890.  But,  were  we  to  agree  with  the 
contention  of  api>ellant's  counsel  in  this  par- 
ticular, viz.  that  the  general  provisions  of 
law  relating  to  school  elections,  annual  and 
special,  should  be  restricted  to  such  elections 
only  as  are  particularly  enumerated  by  the 
statute,  we  think  it  would  then  follow  that 
the  election  could  be  held  in  accordance  with 
the  law  providing  for  general  elections  in  the 
same  territory.  In  People  v.  Dutcher,  56  111. 
144,  the  court  say:  "Where  legislation  is 
adopted  in  reference  to  the  action  of  an  In- 
corporated body,  and  no  mode  is  prescribed 
in  which  it  shall  be  performed,  the  presump- 
tion must  be  indulged  that  it  is  intended  that 
the  body  shall  act  through  its  officers,  and  in 
the  course  usually  adopted  and  authorized 
by  the  law  governing  the  action  of  the  body. 
And,  this  being  the  rule,  when  the  legisla- 
ture has  authorized  this  township  as  a  cor- 
porate body  to  hold  an  election,  and  has  pre- 
scribed no  mode,  a  majority  of  the  court  hold 
that  it  was  designed  to  authorize  it  to  be 
In  the  manner  township  elections  are  requir- 
ed to  be  held  In  the  election  of  their  officers, 
and  not  under  the  general  election  laws. 
And  it  appears  that  this  election  was  con- 
ducted in  conformity  to  the  law  of  Its  organi- 
zation." In  Pec^le  v.  Hoge,  supra,  the  su- 
preme court  of  California  had  under  consid- 
eration section  8,  art  11,  of  the  constitution 
of  that  scate,  providing  that  "any  city  con- 


taining a  population  of  more  than  one  bno- 
dred    thousand    inhabitants    may    frame   a 
charter  for  its  government    •    •    •    l)y  cans- 
Ing  a  board  of  fifteen  freeholders    *    *    *   to 
be  elected  by  the  qualified  voters  of  each  city 
at  any  general  or  special  election."     No  pro- 
vision was  made  for  holding  such  an  election, 
and  in  this  respect  that  section  may  be  liken- 
ed to  the  section  of  our  constitution  here  In- 
volved.    An  election  of  freeholders  was  held 
In  the  city  of  San  Francisco,  not  pursuant  to 
any  act  passed  by  the  legislature  after  the 
adoption  of  the  constitutional  provision;  bnt 
said  election  was  called  by  thb  board  of  elec- 
tion  commi^ioners  pursuant   to  legislative 
enactments  passed  prior  to  the  adoption  of 
said   constitutional   provision.     It   was  con- 
tended,  in   that  case,   that   legislation  was 
needed  to  give  effect  to  section  8,  art  11,  of 
the  constitution;   but  the  court  held  other- 
wise, saying:    "The  only  condition  Imposed 
by  the  foregoing  constitutional  provision  to 
make  such  election  valid  is  that  the  freehold- 
ers must  be  chosen  at  a  general  or  spedal 
election,  and  In  this  case  that  conditioii  was 
fulfilled."     So  in  the  case  at  bar.     "The  ohi- 
dition  imposed"  (by  section  6,  art  8,  of  the 
constitution  of  this  state)  to  make  such  hi- 
debtedness  valid  is  "the  assent  of  three-fifths 
of  the  voters  therein  voting  at  an  election  to 
be  held  for  that  purpose."     So  that  whether 
we  regard  the  language  of  the  general  provi- 
sions of  law  applicable  to  school  elections  as 
sufficient  to  warrant  the  proper  cfflcers  of  a 
school  district  to  submit  this  question  to  the 
legal  voters  of  their  district  or  otherwise, 
the  conclusion  in  either  case  is  that,  the  elec- 
tion having  been  held  in  the  manner  provided 
by  law  for  the  holding  otttU  school  elections, 
either  general  or  speflal,  and  the  requisite 
number  of  the  voters  having  given  their  as- 
sent thereto,  such  assent  is  binding  upon  the 
district  and  is  sufficient  for  the  purposes  of 
the  constitution. 

But  counsel  for  the  appellant.  In  their  brief. 
Inquire:  "If  the  assent  of  the  legislature  is 
not  necessary  to  enable  a  school  district  with 
the  assent  of  three-fifths  of  Its  voters,  to  ta- 
crease  its  debt  limit  why  Is  it  necessary  to 
have  the  cmisent  of  the  legislature  to  tlie 
validation  of  debts  when  three-fifths  of  the 
voters  assent  to  such  validation  after  the  in- 
curring of  the  indebtedness?"  We  think  the 
distinction  is  clear  between  an  act  conferring 
authority  upon  a  municipal  corporation  to 
ratify  the  attempted  incurring  of  an  indebt- 
edness, and  a  provision  of  the  statute  or  oC 
the  constitution  which  points  out  the  manner 
in  which  the  indebtedness  may  In  the  first 
instance  be  legally  incnrrred.  In  Hunt  t. 
Fawcett,  8  Wash.  396,  36  Pac.  318,  this  court, 
in  construing  an  act  of  the  former  character, 
observes:  "This  statute  is  essentially  a  cura- 
tive statute,  and  is  only  operative  upon  past 
transactions.  It  grants  no  license  to  create 
debts,  but  it  provides,  in  clear  and  explicit 
language,  the  only  method  whereby  indebt- 
edness honestly  attempted  to  be  created  for 
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Intimate  porposea  may  be  ratified."  A  dif- 
ferent question  waa  presented  in  the  case  of 
Baker  v.  Seattle,  2  Wash.  576.  27  Paa  4t>2. 
In  that  case  this  court  was  dealing  wltli  a 
proTlslon  of  a  city  charter  granted  by  the  ter- 
ritorial legislature  before  the  adoption  of  the 
oonstitxition.  Section  3  of  the  act  of  Feb.  1, 
18i8  (Laws  1887-88;  p.  74).  provided  "that 
thereafter  •  •  •  •  indebtedness  shall  not  be 
created  in  excess  of  one  per  centum  upon 
the  assessed  valuation  of  property  except  for 
the  purposes  of  purchasing,  paying  for  or 
constructing  buildings  for  the  use  of  such 
counties,  cities,  school  districts  or  incorporat- 
ed towns  or  villages,"  etc.  Section  5  of  the 
act  of  February  2«,  1890  (Sess.  Laws,  188&- 
90,  p.  225),  provided  "that  any  indebtedness 
now  owing  by  any  such  city  or  town,  con- 
tracted strictly  for  municipal  purposes,  wheth- 
er the  same  exceeds  the  amount  which  such 
city  or  town  was  authorized  to  contract  un- 
der its  charter  or  not,  is  hereby  validated  and 
declared  to  be  a  binding  obligation  upon  such 
dty  or  town  when  the  only  ground  of  the  in- 
validity of  such  indebtedness  is  that  it  ex- 
ceeds the  amount  authorized  by  the  charter 
of  such  city  or  town:  provided,  that  if  said 
indebtedness  exceeds  one  and  one-half  per 
centum,  including  present  Indebtedness,  upon 
the  taxable  property  therein,  to  be  ascertain- 
ed as  hereinbefore  provided,  then  such  in- 
debtedness shall  not  be  deemed  to  be  validat- 
ed by  this  act  until  three-fifths  of  the  voters 
In  such  city  or  town  shall  assent  to  the  same, 
at  an  election  held  for  that  purpose.  In  .the 
manner  provided  by  section  two  of  this  act." 
It  wUI  be  observed  that,  in  that  case,  the  lim- 
itation upon  the  power  of  the  corporate  an- 
thorities  of  the  city  of  Seattle  to  incur  in- 
debtedness was  imposed  by  a  territorial  stat- 
ute. The  constitution  at  that  time  was  not 
in  force.  Under  these  conditions,  this  court, 
on  page  587,  2  Wash.,  and  4C2,  27  Pac.  said: 
"We  are  therefore  constrained  to  view  this 
ease  as  one  within  the  principle  long  sus- 
tained by  the  courts,  that  where  a  municipal 
corporation  has  done  an  act  beyond  its  statu- 
tory powers,  but  within  the  powers  which  it 
was  competent  for  the  legislature  to  have 
conferred  upon  it,  the  act  may  be  validated 
by  a  curative  statute."  While  there  may  be 
found.  In  the  course  of  the  lengthy  opinion 
in  that  case,  some  general  expressions  which 
might  at  first  glance  seem  to  be  at  variance 
with  the  views  here  advanced,  we  are  satis- 
fled  that  a  careful  reading  will  show  that  no 
conflict  exists,  and  that  the  conclusion  reach- 
ed harmonizes  with  what  we  have  here  de- 
cided. 

2.  As  to  the  objection  that  there  is  no  pro- 
vision authorizing  women  to  vote  at  such  an 
election,  the  position  of  counsel  for  appellant 
is  that  the  act  in  relation  to  schools  in  cities 
of  10,000  <x  more  inhabitants  contains  noth- 
ing whatever  in  reference  to  the  qualification 
of  voters,  and  that  a  person  offering  to  vote 
at  an  election  within  such  districts  must  pos- 
sess the  qualifications  prescribed  by  the  con- 


stitution. Section  1,  art.  6,  of  the  constitu- 
tion prescribes  the  qualifications  of  voters, 
and  provides  that  all  male  persons  possessing 
these  qualifications  shall  be  entitled  to  vote 
at  all  elections.  Section  2  of  that  article  la 
as  follows:  "The  legislature  may  provide 
that  there  shall  be  no  denial  of  the  elective 
franchise  at  any  school  election  on  account 
of  sex."  Section  58  of  the  act  of  March  27, 
1890,  entitled  "An  act  to  estabUsh  a  general, 
uniform  system  of  common  schools,"  pro- 
vides that  "every  person,  male  or  female," 
possessing  certain  quallflcationB,  shall  be  le- 
gal voters  of  any  school  election.  As  ob- 
served in  connection  with  the  questions  al- 
ready considered  in  this  opinion,  we  think 
that  the  provisions  of  that  act  are  applicable 
to  schools  In  cities  of  10,000  or  more  inhabit- 
ants, and,  by  virtue  of  section  58,  women 
were  legally  entitled  to  vote  at  the  election 
In  question. 

3.  The  appellant  Insists  that,  by  the  terms 
of  this  act,  under  which  district  Na  10  was 
incorporated,  a  different  and  better  system  of 
education  is  provided  for  cities  than  was  en- 
Joyed  by  the  rest  of  the  state;  that,  there- 
fore, the  act  is  special  legislation  and  in  con- 
travention of  the  provisions  of  the  constitu- 
tion. With  this  contention  vi-e  cannot  agree. 
As  was  held  in  Landls  v.  Ashworth  (N.  J. 
Sup.)  31  Atl.  1017,  the  constitution  did  not  re- 
quire the  legislature  to  provide  the  same 
means  of  Instruction  for  all  children  In-  the 
state.  "A  scheme  to  accomplish  that  result 
would  compel  either  the  abanJonment  of  all 
public  schools  designed  for  the  higher  educa- 
tion of  youth,  or  the  establishment  of  such 
schools  in  every  section  of  the  state  within 
reach  of  daily  attendance  by  all  the  children 
there  residing."  We  think  that  the  cases 
cited  by  counsel  for  the  appellant  upon  this 
branch  of  the  controversy  are  not  in  point, 
and  that  the  act  in  question  is  constitutional. 
The  Judgment  is  affirmed. 

DUNBAK  and  ANDBRS,  JJ.,  concur. 


STATE  V.  STBEVBS. 

(Supreme  Court  of  Oregon.     March  2,  1896.) 

Ckimtnal  Law — Appeal — Rkvikw— Ikdictmsnt — 

ACCBSSOKT  BETOKB  THE  FaCT — ImFANBLINO  JdrT 

— Challenoes — Witness— Impeachment — Oncs 
m  Jeopabdt — New  Tkial. 

1.  On  appeal  from  a  conviction  for  man- 
slaughter in  a  trial  for  murder  defendant  can- 
not object  to  the  indicunent  as  insufficient  to 
charge  mnrder. 

2.  CoDEt.  art  1,  $  11,  giving  an  accused  the 
right  to  demand  the  nature  and  cause  of  the  ac- 
cusatiou  against  him,  does  not  render  nnconsti- 
tational  Hiil'd  Ann.  Laws,  \  2011,  abolishing 
the  distinction  between  prinapal  and  accessory 
before  the  fact,  and  providing  tliat  both  shall  be 
indicted,  tried,  and  punished  as  principals,  and 
prevent  an  accused  who  procured  the  commis- 
sion of  a  homicide,  but  who  was  not  present  at 
the  killing,  from  being  convicted  on  an  indict- 
ment merely  charging  him  with  the  commission 
of  the  overt  act, 

3.  On  the  sepaiate  trial  of  a  defendant  joint- 
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ly  indicted  for  mnrder,  on  the  theory  that  he  wag 
an  accessory  before  the  fact,  his  codefendant 
harine  been  convicted,  it  is  error  to  refuse  to  per- 
mit him  to  interrogate  jurors  as  to  their  opinion 
of  his  codefendant^  guilt,  so  as  to  enable  him  to 
intelligently  use  his  peiemptory  challenges. 

4.  An  objection  to  the  admittance  of  evi- 
dence on  the  ground  that  the  witness  was  incom- 
petent on  account  of  a  conviction  for  murder  can- 
not be  raised  for  the  first  time  on  appeal. 

6.  Where  it  is  sought  to  impeach  a  witness 
by  statements  in  a  confession  involuntarily  made, 
which  was  reduced  to  writing,  and  signecl  by  the 
witness,  the  writing  Itselt  must  be  shown  to  the 
witness  when  the  foundation  is  being  made  iot 
the  admission  of  statements  contained  therein. 

6.  On  the  separate  trial  of  a  defendant  joint- 
ly indicted  for  murder,  on  the  theory  that  he  pro- 
cured his  codefendant  to  commit  the  homicide, 
that  the  codefendant,  when  placed  on  the  stand 
by  the  state,  denies  having  made  statements  that 
defendant  offered  him  money  to  do  away  with  de- 
ceased, and  that  he  had  received  money  from  de- 
fendant, does  not  entitle  the  state  to  Impeach 
him  by  introducing  contradictory  statements  in 
a  confession  by  the  witness  involuntarily  made. 

7.  Where,  under  an  indictment  for  murder, 
defendant  is  convicted  of  manslangbter,  on  new 
trial,  ufter  reversal,  he  cannot  be  again  tried  for 
murder. 

8.  A  principal  may  be  convicted  of  murder 
in  the  second  degree  and  an  accessory  before  the 
fact  of  manslaughter. 

Appeal  from  circuit  conrt,  Multnomah 
county;  T.  A-  Stephens,  Judge. 

X.  N.  Steevea  was  convicted  of  manslaugh- 
ter, and  appeals.     Reversed. 

RufuB  Mallory,  for  appellant  C.  M.  Idle- 
man,  Atty.  Gen.,  and  W.  T.  Hnme,  Dlst 
Atty.,  for  the  State. 

MOORE,  3.  The  defendant  was  Jointly  In- 
dicted with  one  Joseph  Kelly  for  the  crime 
of  murder  In  the  first  degree,  alleged  to  have 
been  committed  In  the  killing  of  one  George 
W.  Sayres.  They  had  separate  trials.  Kel- 
ly, haying  been  first  tried,  was  convicted  of 
murder  In  the  second  degrree  (State  t.  Kelly, 
42  Pac.  217),  and  the  defendant  of  m°an- 
slaughter,  and,  being  sentenced  to  Imprison- 
ment In  the  penitentiary  for  the  term  of  15 
years,  and  to  pay  a  fine  of  $1,000,  appeals, 
assigning  numerous  errors,  a  few  of  which 
we  will  consider. 

1.  It  Is  contended  that  the  Indictment  does 
not  charge  murder  In  any  degree.  This  can- 
not aval)  the  defendant.  He,  having  been 
convicted  of  manslaughter  only,  can  have 
no  valid  reason  to  question  tbe  sufficiency  of 
the  Indictment  for  a  failure  to  allege  murder 
in  either  degree.  The  principle  for  which 
be  contends  Implies  that  the  facts  constitut- 
ing the  crime  of  manslaughter  are  properly 
stated,  and,  having  been  convicted  thereof. 
It  Is  manifest  that  tbe  Indictment  Is  suffi- 
cient to  support  the  Judgment 

2.  The  defendant's  counsel,  after  the  state 
bad  Introduced  Its  evidence  and  rested,  mov- 
ed the  court  to  direct  the  Jury  to  return  a 
verdict  of  acquittal  on  the  ground.  Inter  alia, 
that  the  Indictment  did  not  charge  the  de- 
fendant with  the  commission  of  the  alleged 
crime  for  which  he  had  been  tried.  The 
motion  having  been  overruled,  and  an  excep- 


tion allowed.  It  Is  insisted  that  tbe  court  err- 
ed In  its  refusal  to  so  direct  It  was  not 
claimed  at  the  trial  that  tbe  defendant  was 
present  dt  tbe  killing  of  Sayres,  but  It  was 
Insisted  by  tbe  8tate>  and  tbe  evidence  In- 
troduced by  it  was  in  support  of  the  the- 
ory, that  Steeves  counseled  and  procured 
Kelly  to  kill  the  deceased.  The  Indictment 
charged  the  defendant  with  tbe  commission 
of  the  overt  act  and  it  Is  claimed  that 
Instead  thereof,  be  should  have  been  char- 
ged as  an  accessory  before  the  fact  and 
that  to  charge  bim  as  a  principal  violated 
the  provlson  of  the  constitution  which  guar- 
anties to  tbe  accused  tbe  right  to  demand 
tbe  nature  and  cause  of  the  accusation 
against  him.  Const,  art  1,  {  11.  Tbe  stat- 
ute having  prescribed  that  tbe  Indictment, 
must  contain  a  statement  of  tbe  acts  con- 
stituting the  offense  In  ordinary  and  con- 
cise language  without  repetition,  In  such  a 
manner  as  to  enable  a  person  of  common  on- 
derstandtng  to  know  what  Is  Intended  (Hill's 
Ann.  Laws  Or.  f  1237),  It  is  also  claimed  that 
the  defendant  could  not  know,  from  an  In- 
spection of  the  charge,  that  an  attempt 
would  be  made  to  prove  that  be  was  an  ac- 
cessory before  the  fact  and  that  his  right 
to  be  so  Informed  was  guarantied  by  the  oi^ 
ganic  law  of  the  state.  At  the  common  law 
an  persons  who  participated  In  any  manner 
In  the  commission  of  high  treason  or  misde- 
meanor were  treated  as  principals,  but  ac- 
cessories before  and  after  the  fact  were  rec- 
ognized In  tbe  commission  of  felonies.  4  BL 
Comm.  86.  Principals  and  accessories  were 
punished  alike  by  the  general  role  of  the  an- 
cient law,  but  Blackstone  says  the  difference 
between  these  classes  of  offenders  was  ob- 
served "that  the  accused  may  know  how  to 
defend  himself  when  Indicted."  Id.  39.  The 
accessory  could  not  be  arraigned  until  after 
the  attainder  of  the  principal,  nnles8>  be 
chose  It  for  he  might  waive  tbe  benefit  of 
the  law,  and  be  tried  with  the  principal  Id. 
823.  Those  who  would  be  accessories  after 
tbe  fact  in  felony  would  In  treason  be  re- 
garded as  principals,  but  they  were  neverthe- 
less treated  In  every  particular  as  accesso- 
ries. The  charge  In  the  Indictment  against 
tbem  had  to  specify  tb6  accessorial  natare 
of  the  offense,  and  they  could  not  be  conrict- 
ed  in  advance  of  the  principal.  1  Bisb.  Or. 
Law,  I  701.  And  those  who  In  felony  woold 
be  treated  as  accessories  before  the  fact 
would  In  treason  be  also  regarded  as  prin- 
cipals, but  they  might  be  directly  charged 
with  having  done  the  overt  act  or  with  haT- 
ing  performed  It  through  tbe  agency  of  an- 
other. Id.  I  682.  "The  legal  distinction  be- 
tween the  accessory  before  tbe  fact  and  the 
principal,"  says  Mr.  Bishop,  "rests  solely  on 
authority;  for  it  Is  without  foundation,  ei- 
ther In  reason  or  the  ordinary  doctrines  of 
the  law.  The  general  rule  In  our  Jurispru- 
dence, civil  and  criminal.  Is  that  what  one 
does  through  another's  agency  he  does.  In 
I  point  ol  Uw,  himself."     Id.  |  073.     Oar  stat- 
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ate  hat  amended  the  mles  of  the  comiuDn 
Uw  npon  this  subject,  aad  now  treats  all 
persons  concerned  In  the  commission  of  a 
crime  as  principals  (section  2011,  Hill's  Ann. 
Laws  Or.),  and  also  provides  that:  "The 
distinction  between  an  accessory  before  the 
fact  and  a  principal,  and  between  princi- 
pals In  the  first  and  second  degree,  In 
cases  of  felony,  is  abrogated,  and  all  per- 
sons concerned  In  the  commissloa  of  a  felo- 
ny, whether  they  directly  commit  the  act 
constitnting  the  crime,  or  aid  and  abet  in 
its  commission,  though  not  present,  most 
hereafter  be  indicted,  tried,  and  punished  as 
principals,  as  in  the  case  of  a  misdemeanor." 
Id.  i  1289.  The  defendant's  contention  pro- 
ceeds upon  the  theory  that  the  section  just 
<luoted  violates  the  provision  of  the  constitu- 
tion which  guaranties  to  the  accused  the 
right  to  demand  the  nature  and  cause  of  the 
accosatlon  against  him.  lo  support  of  the 
principle  contended  for,  our  attention  has 
been  called  to  the  case  of  People  v.  Camp- 
bell, 40  Cal.  129,  in  which  Crockett,  J.,  says: 
"The  accessory  is  to  be  indicted,  tried,  and 
punished  as  a  principal.  Nevertheless,  the 
particular  acts  which  establish  that  he  aid- 
ed and  abetted  the  crime,  and  thus  became 
in  law  a  principal,  must  be  stated  In  the  in- 
dictment. When  these  facts  are  averred  and 
proved,  the  law  considers  the  accused  to  be 
a  principal,  and  condemns  him  accordingly." 
Bat  in  People  v.  Outeveras,  48  CaL  19,  the 
court,  reviewing  the  principle  announced  in 
tbe  preceding  case,  held  that,  the  statute 
having  abrogated  the  distinction  between  a 
principal  and  an  accessory,  each  might  be 
indicted,  tried,  convicted,  and  punished  as  a- 
principal;  thus  reversing  one  of  the  cases 
apon  the  authority  of  which  the  defendant 
relies.  This  doctrine  was  reaffirmed  in  Peo- 
ple V.  Bozelle,  78  Cal.  84,  20  Pac.  36,  but  in 
tbeie  cases  tbe  defendants  were  present,  aid- 
ing and  abetting  In  the  commission  of  the 
raspectlve  crimes  with  which  they  were 
diarged,  and  at  common  law  would  have 
been  denominated  principals  of  tbe  second 
degree.  1  Bisb.  Cr.  Law,  |  648.  So,  too,  in 
State  V.  Moran.  15  Or.  262,  14  Pac.  419,  it 
was  held  that  under  the  statute  abrogating 
the  distiiictlon  between  principals  and  ac- 
cessories any  person  concerned  in  tbe  com- 
mission of  the  crime  is  a  principal,  and  he 
Is  to  be  charged  as  such  whether  he  direct- 
ly committed  the  act  or  not,  and  all  evidence 
tending  to  prove  his  complicity  is  admissi- 
ble under  that  form  of  the  indictmejit.  In 
that  case  It  was  admitted  that  Moran  was 
an  accomplice  in  the  administering  of  mor- 
phine which  caused  the  death  of  one  Fred- 
erick Kaluscha.  To  the  person  who  is  pres- 
et, aiding  and  abetting  another  in  the  com- 
nission  of  a  crime,  being  a  principal,  the 
abrogation  of  the  distinction  between  princi- 
pals And  aocessortes  can  have  no  application. 
State  V.  Fltzhugh,  2  Or.  227;  State  v.  Kirk. 
10  Or.  505.  It  has  been  held  that  a  statnte 
prescribing    the    form    of     the    Indictment 


which  does  not  Inform  tbe  aocosed  of  tbe 
nature  and  cause  of  the  accusation  agalo^Et 
him  was  violative  of  the  organic  law  of  a. 
state  which  guarantied  sucb  a  right  Mc- 
Laughlin V.  State,  45  Ind.  338;  People  v. 
Ohnstead,  30  Mich.  432.  In  State  v.  O'Flah- 
erty,  7  Nev.  153,  it  was  held  that  the  power 
of  the  legislature  to  mold  and  fashion  the 
form  of  an  indictment  is  plenary,  but  a 
statement  in  some  form,  of  essential  and 
material  facts,  cannot  be  dispensed  with; 
and  to  the  same  eftect  is  Brown  v.  People, 
29  Mich.  232.  In  State  v.  Duncan,  35  Pac. 
117,  the  supreme  court  of  Washington,  tm- 
der  a  constitution  containing  a  clause  identi- 
cal with  ours  (section  22,  art  1,  Const 
Wash.),  held  that  an  accessory  before  the 
fact  may  be  charged  In  the  information  with 
the  commission  of  the  crime  as  a  principal; 
but  no  reference  Is  made  by  the  court  -  to 
that  section  of  the' constitution.  As  we  have 
seen  there  exists  no  valid  reason  for  the  dis- 
tinction between  an  accessory  before  the 
fact  and  a  principal.  How,  then,  can  it  be 
said  that  the  statute  abrogating  the  distinc- 
tion between  these  classes  of  offenders  vio- 
lates the  organic  law  of  the  state?  When, 
the  accessory  before  the  fact  is  charged  with 
tbe  commission  of  the  overt  act  he  is  there- 
by substantially  informed  of  "the  nature  and 
cause  of  tbe  accusation  against  him."  The 
person  who  counsels  or  procures  another  to 
commit  a  crime  is  by  tbe  statute  properly 
deemed  and  considered  as  a  principal,  for  in 
civil  proceedings  the  maxim  "Qui  facit  per 
alium  faclt  per  se"  is  applied  to  the  rela- 
tions of  principal  and  agent;  and,  since  the 
rule  of  the  common  law  has  been  changed 
requiring  the  state  to  establish  the  guilt  of 
the  accused  beyond  a  reasonable  doubt  in- 
stead of  requiring  him  to  prove  his  inno- 
cence, there  is  no  Just  reason  why  the  same 
maxim  should  not  now  be  Invoked  In  crim- 
inal procedure;  and,  tbe  overt  act  having 
been  performed  by  him  through  his  .agent, 
the  constitution,  in  our  Judgment,  is  not  vio- 
lated when  the  accessory  l>efore  the  fact  is 
charged  directly  with  having  committed  the 
crime.  It  is  the  Intent  of  lilm  that  counsels 
or  procures  another  to  violate  the  law,  cou- 
pled with  the  intent  and  act  of  the  person 
who  in  pursuance  thereof  executes  the  orig- 
inal design,  that  constitutes  the  commission 
of  the  crime  by  the  accessory  before  the 
fact  No  crime  is  committed  until  the  agent 
executes  the  orders  of  his  principal,  and  the 
criminal  responsibility  of  him  who  procured 
the  act  to  be  performed  depends  uiran  its 
performance  by  the  agent.  The  most  potent 
objection  urged  against  an  indictment  char- 
gipg  an  accessory  before  the  fact  with  the 
commission  of  the  overt  act  is  that  the  ac- 
cused, being  innocent,  may  have  prepared 
for  trial  upon  the  expectation  that  evidence 
would  be  Introduced  tending  to  support  the 
charge  as  laid,  and  might  not  know  anything 
to  the  contrary  until  the  Jury  had  been  im- 
pineled,    and   then   surprised    by    learning 
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from  the  statement  made  by  the  prosecnting 
attorney  the  real  nature  of  the  accusation. 
The  statute  having  treated  the  accessory  be- 
fore the  fact  as  a  principal,  he  may  be  tried 
before,  with,  or  after  the  person  who  ac- 
tually committed  the  overt  act;  but,  his  con- 
nection therewith  being  dependent  upon  the 
commission  of  the  crime  by  his  agent,  the 
guilt  of  the  latter  must  of  necessity  be  an  is- 
sue at  the  trial  of  the  former,  which  would 
entitle  him  of  right  to  have  a  Jury  unpreju- 
diced. There  was  not,  in  our  Judgment, 
such  a  variance  between  the  charge  In  the 
indictment  and  the  evidence  introduced  at 
the  trial  as  would  have  warranted  the  court 
In  ordering  a  verdict  of  acquittal. 

3.  The  defendant's  counsel,  anticipating 
that  the  state  would  pursue  the  theory  which 
It  adopted,  that  Steeves  was  an  accessory  be- 
fore the  fact,  and  had  advised  and  procured 
his  codefendant  to  kill  Sayres,  propounded 
to  each  Juror  on  his  voir  dire  the  following 
question:  "From-  what  you  have  heard  or 
read,  have  you  formed  or  expressed  an  opin 
Ion  as  to  the  guilt  of  Joseph  Kelly,  indicted 
with  Steeves?"  Tne  court  sustained  an  ob- 
jection to  the  question,  and  refused  to  per- 
mit the  Jurors  to  answer  It  until  after  the 
defendant  had  exhausted  his  peremptory 
challenges.  An  exception  to  this  ruling  hav- 
ing been  saved.  It  Is  contended  that  the 
defendant  had  the  legal  right  to  ajsk  the  ques- 
tion, and  to  ascertain  from  the  Juror's  an- 
swer thereto  the  state  of  his  mind  as  to  Kel- 
ly's guilt,  notwithstanding  his  right  to  per- 
emptorily challenge  him.  The  theory  pur- 
sued by  the  state  assumed  that  there  was  an 
agreement  between  Steeves  and  Kelly  to 
take  the  life  of  Sayres.  But  no  crime  could 
be  committed  by  Steeves  until  Kelly,  In  pur- 
suance of  the  supposed  agreement,  commit- 
ted some  overt  act  in  the  performance  of  the 
conspiracy.  It  is  true  that  Kelly,  though 
Jointly  Indicted  with  Steeves,  had  been  sepa- 
rately tried  and  convicted,  but,  the  crime 
with  which  he  was  charged  being  in  Its  na- 
ture several,  the  record  of  his  conviction 
could  not  be  offered  in  evidence  to  establish 
the  guilt  of  Steeves  (State  v.  Bbwker,  26  Or. 
309,  38  Pac.  124),who,  not  having  been  tried 
with  Kelly,  was  not  a  party  to  or  bound  by 
the  Judgment  In  that  case;  and  It  was  incum- 
bent upon  the  state  to  establish  the  guilt  of 
Kelly,  as  well  as  the  advice  and  procurement 
of  Steeves  (Ogden  v.  State,  12  Wis.  532). 
Steeves'  plea  to  the  indictment,  therefore, 
put  in  Issue  the  overt  act  of  Kelly  as  well  r.s 
the  alleged  conspiracy,  and  the  Jury  called 
to  try  the  issue  must  have  first  determined 
that  Kelly  committed  the  crime  before  they 
could  find  Steeves  guilty.  The  right  to  in-, 
terrogate  the  Jurors  in  relation  to  any  opin- 
ion they  might  have  formed  concerning  the 
issues  Involved  must  be  conceded;  but  the 
mere  fact  of  having  formed  or  expressed  a 
qualified  opinion  upon  the  merits  of  any 
question  directly  or  collaterally  in  issue 
would  not,  of  necessity,  render  them  ineligi- 


ble to  try  the  facts.  If,  In  the  discretion  of 
the  court.  It  should  find  them,  upon  examina- 
tion, otherwise  competent  State  v.  Saun- 
ders, 14  Or.  300, 12  Pac.  441;  Kumli  v.  South- 
em  Pac.  Co.,  21  Or.  505,  28  Pac.  637;  State  v. 
Ingram,  23  Or.  434,  31  Pac.  1049;  State  v. 
Brown  (Or.)  41  Pac.  1042;  State  v.  Kelly,  su- 
pra. This  discretion  could  be  exercised  only 
by  a  trial  of  the  qualificattons  of  a  Juror,  and 
from  his  answers  to  the  questions,  as  well 
as  from  his  manner,  tone,  and  bearing.  The 
court  must  be  satisfied  that  he  can  disregard 
any  casual  opinion  he  may  have  formed,  and 
fairly  and  impartially  try  the  issnes  in  con- 
troversy. When  the  qualifications  of  a  juror 
have  thus  been  tried,  no  bill  of  exceptions 
can  portray  the  manner,  tone,  and  bearing 
of  the  Juror  as  he  appeared  and  acted  before 
the  trial  court  during  the  examination;  and 
for  this  reason,  when  the  Juror  has  said  be 
can  lay  aside  his  previously  formed  opinion, 
and  the  court  believes  he  can  do  bo.  Its  dis- 
cretion, when  exercised,  will  not  be  reviewed 
apon  appeal  except  for  a  manifest  abuse 
thereof.  But  it  is  not  to  be  expected  that 
the  manner,  tone,  or  appearance  of  the  Juror, 
without  an  oral  examination  as  to  the  state 
of  his  mind  upon  the  merits  of  the  inue  in- 
volved, are  alone  sufficient  to  determine  his 
qualifications.  The  statute  has  wisely  grant- 
ed to  the  defendant  In  a  criminal  action  tlie 
right  to  a  certain  number  of  peremptorr 
challenges,  which  he  may  exercise  without 
assigning  any  reason  therefor;  and  to  enable 
him  to  do  so  intelligently  he  Is  entitled  of 
right  to  inquire  Into  the  fitness  of  persons 
called  as  Jurors  to  try  him,  and  In  many  in- 
stances he  can  determine  when  to  wisely  ex- 
ercise this  right  only  from  their  examina- 
tion. In  Hale  v.  State  (Miss.)  16  South.  3S7. 
the  accused  was  Jointly  indicted  with  one  J. 
O.  Robertson  for  the  crime  of  murder.  A 
separate  trial  having  been  granted,  the  state 
adopted  the  theory  that  the  homicide  was 
committed  in  pursuance  of  a  conspiracy  en- 
tered into  between  the  defendant  and  Hob- 
ertson.  The  accused,  when  the  Jury  was  be- 
ing impaneled,  propounded  questions  to  tbe 
persons  called  concerning  any  opinion  they 
might  have  formed  as  to  the  guilt  or  inno- 
cence of  Robertson,  but  the  court  refused  to 
permit  them  to  answer.  The  defendant,  bar 
Ing  been  convicted,  appealed,  and  the  sn- 
preme  court  of  Mississippi,  in  reversing  the 
Judgment,  and  commenting  on  the  defend- 
ant's right  to  propound  the  questions,  say: 
"It  was  his  right  to  make  such  examination 
as  would  enable  blm  to  decide  If  there  was 
ground  for  exercising  his  great  right 'to  per 
emptorily  challenge.  This  right,  conferred 
upon  him  by  law,  could  only  be  intelllgentry 
exercised  after  a  full  and  fair  inquiry  of 
each  Juror  as  to  tbe  exact  state  of  his  mind 
and  feelings,  not  only  as  affecting  tbe  de- 
fendant personally  and  primarily,  but  ts 
likely  to  affect  his  action  as  a  Juror  even, 
and  perhaps  unconsciously  to  himself.  The 
office  of  the  peremptory  challenge  Is  to  pr» 
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tect  the  defendant  against  those  legally  com- 
petent,  bnt  morally  or  otherwise  unfit  or  un- 
suitable to  try  the  particular  case;  and  to 
deny  a  full  and  fair  examination  of  a  Juror 
In  order  to  wisely  exercise  the  peremptory 
challenge  would  be  practically  to  nullify  the 
right,  for  of  what  avail  would  a  peremptory 
challenge  be  if  exercised  at  random  or  blind- 
ly, and  without  reason?  The  right  to  per- 
emptory challenge  Is  the  last  precious  safe- 
guard of  a  fair  trial  left  to  one  capitally 
charged,  before  he  puts  life  and  liberty  In 
the  keeping  of  his  sworn  triers."  The  pre- 
yious  trial  and  conviction  of  Kelly  was  lia- 
ble to  create  in  the  minds  of  the  Jurors  an 
opinion  as  to  the  guilt  or  innocence  of  his  co- 
defendant,  and,  as  Kelly's  guilt  was  In  issue 
in  this  case,  Steeves  was  entitled  to  have 
the  question  answered  by  the  Jurors,  and  a 
denial  of  this  right  was  error  in  the  trial 
court 

4.  Steeves'  codefendant,  being  called  as  a 
witness  for  the  state,  testified  that  his  name 
was  Joseph  Kelly;  tliat  he  was  indicted,  but 
did  not  know  whether  Jointly  with  Steeves 
or  not:  that  he  had  been  tried  and  convict- 
ed; that  he  did  not  know  where  he  was  on 
the  night  of  September  2U,  18M,  between  the 
hours  of  9  o'clock  and  half  past  11;  and  that 
he  knew  where  the  engine  house  was  in 
Fulton  ParJc,— when  the  following  question 
was  asked:  "Did  you  have  any  arrangement 
with  X.  N.  Steeves  for  the  payment  of  any 
money  to  you  for  service  to  be  performed  by 
you  in  getting  George  Sayres  out  of  the 
way?"  to  which  he  answered,  "No."  The 
prosecuting  attorney  was  then  permitted, 
over  the  defendant's  objection,  to  lay  the 
foundation  for  impeaching  the  witness,  and 
be  was  asked  It  be  had  not  stated,  at  the 
time  and  place  and  in  the  presence  of  the  per- 
sons designated,  that  he  saw  Steeves  sev- 
eral times,  who  urged  him  to  do  the  work, 
and  told  him  there  was  $2,000  to  get  Sayres 
out  of  the  way.  The  counsel  for  the  defend- 
ant thereupon  submitted  to  the  court  a  writ- 
ten objection  to  the  question,  which,  in  sub- 
stance, purported  to  detail  the  circumstan- 
ces under  wlilch  the  witness  had  made  an  al- 
leged confession;  that  it  was  not  voluntarily 
made,  and  for  that  reason  was  not  received 
In  evidence  at  the  time  he  was  on  trial  under 
this  indictment;  that  the  alleged  statements 
wer^  orally  made  to  the  district  attorney  in 
the  presence  of  the  chief  of  police  and  other 
otiicers,  and,  being  then 'reduced  to  writing, 
were  signed  by  Kelly  that  the  writing  was  In 
existence,  and  then  in  the  possession  of  the 
district  attorney;  and,  if  the  witness  could 
be  examined  at  all  concerning  the  matter, 
the  writing  should  be  exhibited  to  him,  and 
be  t>e  allowed  to  examine  It.  The  district 
attorney  also  submitted  a  written  answer  con- 
troverting the  averments  contained  In  the 
preceding  statement,  and  the  court,  overrul- 
ing the  objection,  required  the  witness  to  an- 
swer the  question,  which  be  did  by  saying, 
"1  don't  recollect  anything  at  all  about  it," 


and  also  gave  testimony  ten^Dng  to  corrobo- 
rate the  statements  contained  In  the  written 
objection  submitted  by  the  defendant's  coun- 
sel. The  following  questions  were  then  pro- 
pounded to  the  witness:  "Did  you  receive 
any  money  from  Steeves?  Did  he  pay  yon 
any  money  after  the  26tb  day  of  September 
of  this  year?"— to  which  he  answered, 
"Steeves  never  paid  me  any  money  In  his 
life."  The  witness  was  then  asked  If  he  had 
not  said,  at  the  time  and  place  and  under 
the  circumstances  named:  "I  got  one  hun- 
dred dollars  from  Steeves  at  his  office  on 
Thursday  morning  after  Sayres  dlsapijcared, 
and  I  got  one  hundred  dollars  on  Monday, 
October  Ist,  from  Steeves,  and  twenty  dol- 
lars on  two  other  occasions,"  or  words  to  that 
effect;  to  which  he  answered,  "No,  1  don't 
recollect  anything  about  it"  John  Mlnto, 
cUef  of  police,  being  called  as  a  witness  for 
the  state,  testified  in  substance  that  whatever 
Kelly  had  said  in  the  interview  to  which  his 
attention  had  been  called  had  been  written 
down  by  the  district  attorney  and  signed  by 
Kelly;  that  he  said  to  Kelly,  "Don't  you  sign 
that  statement  unless  It  is  true;"  that  the  dis- 
trict attorney  made  the  same  statement  to 
Kelly,  and  also  said  to  him,  "If  ttiat  state- 
ment is  true,  and  you  tell  the  truth,  so  far  as 
3  am  concerned  I  am  willing  to  use  my  in- 
fiuence  towards  saving  your  necic,"  or  words 
to  that  effect.  Objections  liaving  been  made 
to  the  witness  detailing  any  confession  made 
by  Kelly,  the  court  held  that  only  such  state- 
ments as  were  voluntarily  made  by  Kelly, 
and  admitted  against  him  at  his  own  trial, 
were  admissible  in  this  case.  The  chief  of 
police  was  then,  over  the  defendant's  objec- 
tion and  exception,  permitted  to  testify  con- 
cerning the  said  alleged  confession,  add  cor- 
roborated the  statements  contained  in  the 
questions  propounded  to  Kelly.  It  is  con- 
tended that  the  bourt  erred  in  permitting  the 
chief  of  police  to  testify  concerning  any  state- 
ments made  by  Kelly  In  relation  to  the  com- 
mission of  the  crime  or  of  the  alleged  con- 
spiracy for  the  following  reasons:  (1)  That 
Kelly  was  a  codefendant,  and  hence  an  In- 
competent witness;  (2)  that  the  alleged  state- 
ments, although  reduced  to  writing,  and  sign- 
ed by  KeUy,  were  not  shown  to  him  when 
the  foundation  was  being  laid  for  their  ad- 
mission; (3)  that  the  statements  were  made  by 
Kelly  while  under  duress,  and  could  not  be  of- 
fered in  evidence;  and  (4)  that  Kelly,  hav- 
ing given  no  testimony  against  the  state, 
could  not  be  impeached  by  It  In  consider- 
ing these  questions  it  is  sufficient  to  say  of 
the  first  objection  tliat  no  exceptions  to  the 
competency  of  Kelly  as  a  witness  were  taken 
at  the  trial.  This  being  so,  it  must  be  pre- 
sumed that  the  error,  if  any,  was  waived.  It 
Is  admitted  that  the  court  at  the  trial  of 
Kelly  on  this  Indictment  refused  to  permit 
his  alleged  statements  to  be  given  in  evi- 
dence, for  the  reason  that  they  had  not  been 
voluntarily  made,  and  they  were  admitted  in 
this  case  for  the  puriwse  of   contradicting 
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Kelly  on^.  R  Is  manlfeBt  tliat  ttaeae  atkto- 
m«ntB  were  made  In  the  presence  of  the  ctalef 
of  police  and  others,  and,  being  reduced  to 
trritlsg,  were  Bigned  by  Kelly;  bnt  they  were 
not  shown  to  him  before  being  Interrogated 
concerning  them,  as  required  by  the  provl- 
Bions  of  section  841,  Hill's  Ann.  Laws  Or. 
The  reason  assigned  for  not  showing  the 
writing  to  Kelly  when  called  as  a  witness,  as 
We  gather  it  from  the  record,  is.that  the  state- 
ments were  orally  made  by  him  to  others  be- 
fore lieing  reduced  to  writing,  and  therefore 
It  was  unnecessary  to  exhibit  It  to  him.  Kel- 
ty  made  the  alleged  confession  for  the  par- 
pose  of  having  It  written  by  the  district  at- 
torney, and  the  statements  therein  ccmtained 
must  have  been  orally  made  before  being 
Written;  but  when  he  signed  the  confession 
he  adopted  the  language  there  used,  and 
made  it  his  own  as  much  so  as  If  he  had  per- 
vonally  written  it  This  being  so,  by  what 
authority  could  Kelly  be  interrogated  as  to 
the  contents  of  the  writing  until  It  was 
shown  to  bim?  The  object  sought  by  the 
statutory  requirement,  as  we  view  it,  Is  to 
refresh  the  memory  of  the  witness,  and,  his 
statements  being  In  writing,  that  end  could 
be  best  attained  by  submitting  the  manu- 
script to  him  for  inspection.  The  fact  that 
'  the  statements  were  made  In  the  presence  of 
others  before  being  written  cannot  change 
this  rule,  otherwise  the  writing  could  be 
wholly  disregarded,  and  evidence  of  the  oral 
statements,  as  remembered  by  the  persons 
who  heard  them,  could  be  substituted  there- 
for. Oral  statements.  Intended  to  be  reduced 
to  writing,  when  committed  to  paper  and 
signed  by  the  person  making  them,  are  sup- 
planted, and  must  of  necessity  be  excluded, 
by  the  writing;  and,  even  if  the  writing  In 
this  case  could  have  been  admitted  for  any 
purpose,  it  was  error  to  interrogate  Kelly 
concerning  the  statements  therein  without 
baving  first  shown  It  to  him.  People  v.  No* 
nella  (Oal.)  83  Pac.  1097;  People  v.  Ohlng 
Hlng  Chang,  74  CaL  388,  16  Pac  201.  The 
statements,  not  having  been  voluntarily 
made,  were  excluded  at  Kelly's  trial;  but, 
even  if  they  had  been  admissible  against 
blm,  having  been  reduced  to  writing,  they 
could  not  be  Introduced  In  evidence  at  the 
trial  of  his  codefendant,  who  was  entitled  to 
meet  the  witnesses  face  to  face.  Const.  Or. 
art.  1,  i  11.  The  reason  assigned  by  the  trial 
ooart  for  admitting  them  was  to  contradict 
Kelly,  but  we  shall  attempt  to  show  that  they 
were  inadmissible  for  that  purpose. 

When  a  party  producing  a  witness  calls 
him  to  the  stand,  he  thereby  represents  him 
to  the  court  as  worthy  of  credit,  or  at  least 
as  not  so  infamous  as  to  be  wholly  unworthy 
of  it;  and  is  precluded  from  attacking  his  gen- 
eral character  for  veracity  (1  Whart.  Bv.  ( 
549);  but  he  may  be  grievously  disappointed 
In  the  testimony  given  by  him,  for  perhaps, 
being  in  collnslon  with  the  adverse  party,  the 
witness  may  have  led  the  party  calling  bim 
Into  the  belief  that  the  testimony  expected 


would  te  aflvantageons  to  the  cause  of  socb 
party;  and  U  there  were  no  method  of  eor- 
reeling  such  mistalcea  a  party  would  be  at 
the  mercy  of  a  designing  witness.  Bnt  our 
statute  has  wisely  provided  that,  while  « 
party  producing  a  witness  Is  not  allowed  to 
Impeach  his  credit  by  evidence  of  bad  char- 
acter, he  may  contradict  him  by  other  evi- 
dence, and  may  also  show  he  has  made  at 
other  times  statements  inconsistent  with  bte 
present  testimony.  Hill's  Ann.  Laws  Or.  { 
8S8.  This  section  furnishes  a  m'eans  of  cor- 
recting the  mistake  In  t^iiHng  the  witases 
and  neutralMng  the  effect  of  his  adverse  tes- 
timony by  permitting  the  party  to  treat  the 
witness  as  adverse,  and  to  prcq;>ound  leading 
questions  to  him  for  the  purpose  of  r^reshin; 
his  memory;  and,  if  he  still  persists  in  ad- 
hering to  what  he  has  said,  sach  party  may 
impeach  bim  by  evidence  that  he  made  at 
other  times  statements  Inconsistent  with  his 
present  testimony.  But  before  this  can  be 
done  the  statements  must  be  related  to  Mm, 
velth  the  circumstances  of  times,  places,  and 
persons  present,  or  shown  to  him  if  in  writ- 
ing; and  he  shall  be  asked  whether  be  made 
such  statements,  and,  if  so,  allowed  to  a- 
plain  them.  Id.  |  841.  If  the  witness  de- 
nies or  claims  that  he  cannot  remember  bav- 
ing made  the  statements  attribnted  to  btm, 
the  party  producing  him  may  then  offer  evi- 
dence thereof  to  excuse  his  mistake  in  call- 
ing liim,  and  to  destroy  the  eBect  of  any  ad- 
verse testimony  he  may  have  given,  ma 
is  as  far  as  the  rule  can  be  legitimatdy  car- 
ried, and  courts  should  carefully  guard 
against  im  abuse  by  the  party  producing  tbe 
witness,  for.  If  the  statements  made  by  bim 
could  be  admitted  in  evidence  in  support  of 
the  caus^  of  the  party  calling  him,  a  witness 
In  league  with  such  party  might  make  state- 
ments out  of  court,  and  not  under  oath,  whicb 
he  knew  were  false,  and,  being  called  ae  a 
witness,  could  truthfully  testify  concerning 
the  facts  in  issue,  and  against  the  party  call- 
ing him;  and,  upon  his  denying  that  be  made 
the  statements  attributed  to  him,  or  claiming 
tliat  he  failed  to  remember  of  having  made 
them,  evidence  th«eof  could  l>e  Introduced, 
not  toe  the  pnrpose  of  excusing  the  mistafee 
made  in  calling  the  witness,  or  to  correct  the 
effect  of  the  adverse  testimony,  bnt  as  sob- 
stantlve  evidence  in  support  of  the  cause  of 
the  party  calling  him,  thus  permitting  a  party 
to  do  by  Indirection  what  he  could  not  do  di- 
rectly. State  V.  Pitshugh,  2  Or.  227;  Ung- 
ford  V.  Jcmes,  18  Or.  307,  22  Pac  1061  The 
rule  appears  to  be  well  settled  that  a  part; 
cannot  Impeach  his  own  witness  by  showing 
he  has  made  statements  Inconsistent  with  the 
testimony  given  at  the  trial,  unless  tbe  testi- 
mony so  given  be  material  and  prejudicial 
to  the  Interests  of  the  party  calling  bim. 
Champ  V.  Com.,  2  Mete.  (Ky.)  17;  HnU  v. 
State,  93  Ind.  128;  Moore  v.  Ballroad  Co.,  » 
Miss.  243;  Force  v.  Martin,  122  Maas.  6; 
Hickory  v.  C.  S..  161  U.  S.  SOS,  14  Snp.  d. 
334;  Brwln  v.  State  (Tex.  Or.  App.)  24  S.  W. 
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677;    Com.  v.  Welsh,  4  Gray,  535;   Chlsm  ▼. 
State  (MtSB.)  12  South.  862;    Smith  ▼.  State, 
5  Neb   181;  Joseph!  v.  Furnish  (Or.)  41  Pac. 
424;    People  t.  Jacobs,  49  Cal.  884;   People 
V.  MltchoU,  94  Cal.  550,  29  Pac.  1106;   Burk- 
halter  v.  Edwards.  60  Am.  Dec.  744;    Hurley 
T.  State  (Ohio)  21  N.  E.  646;    Rhodes  v.  State 
(Ind.  Sup.)  27  N.  B.  866;   Langford  t.  Jones, 
supra.     Looking  at  the  evidence  In  the  light 
of  this  rule.  It  shows  that  the  state  had  not 
proven  that  Steevee  paid  or  promised  money 
to  Kelly  for  any  purpose.     It  is  true,  the  evi- 
dence Introduced  by  it  tended  to  show  that 
on   the   day  of  the  homicide   Kelly   had  no 
money,  but  on  the  day  thereafter  he  paid  out 
about  $80,  and  that  Steeves  on  the  day  last 
named  drew  from  the  bank  $100;   but  It  can- 
not be  Inferred  from  these  circumstances  that 
the  money  drawn  from  the  bank  by  Steeves 
was  paid  or  given  to  Kelly,  or  that  the  money 
expended  by  Kelly  on  the  day  after  Sayres 
disappeared    was   not   legitimately   acquired. 
If  Kelly  had  sworn  to  the  fact  which  he  was 
called   to   prove,   his   testimony   would   have 
been  material  for  the  state  and  against  the 
defendant;    but  a«  it  was  only  a,  denial  It 
may  well  be  doubted  if  such  testimony  can 
be  considered  In  any  other  light  than  a  fail- 
ure to  prove  a  reaevant  fact    When  Kelly 
testified  that  Steeves  never  paid  him  any 
money  In  his  Ufe,  his  testimony  did  not  con- 
tradict any  evidence  introduced  by  the  state. 
It  may   have  tended  to   refute  the  theory 
adopted  by  it,  and  in  that  respect,  if  it  be  con- 
ceded that » his  evidence   was   material  and 
prejudicial,  Kelly  could  not  be  contradicted, 
unless  bis  statements  bad  been  voluntarily 
made.     When  he   was  on  trial,   the  court, 
deeming  his  statements  not  to  have  been  so 
made,  refused  to  permit  them  to  be  offered 
In  evidence,  and,  this  being  so,  how  could  he 
*»  contradicted  by  tJiem?     If  Kelly,  through 
■fear  of  personal  violence  or  the  b<^  of  sav- 
ing his  life  thereby,  made  the  confession  at- 
tributed to  him,  the  court  could  not  do  other- 
wise than  exclude   ft     Had  the   confession 
been  extorted  by  fear,  would  any  one  contend 
that  KeUy  should  have  been  bound  by  it? 
Assent  to  a  contract  executed  under  such  dr- 
"Cnmstances  would  not  be  a  meeting  of  tlie 
minds,  but  a  submission  to  superior  force, 
4Uid  no  court  would  enforce  its  terms.     SuOh 
is  the  rale  even  in  civil  actions,  but  it  is  of 
▼asfly  more  importance  in  criminal  proceed- 
ings.    If  such  a  rule  could  be  invoked,  it 
would  be  an  illustration  of  the  familiar  state- 
ment that  "history  repeats  Itself,"  and  would, 
hi  effect,  be  a  revival  of  the  methods  of  tor- 
ture resorted   to   in   times  long   past   as   a 
means  of  securing  evidence  with   which  to 
convict  persons  charged  with  the  commission 
•of  crime     Kelly's  confession  not  having  been 
voluntarily  made,  the  court  erred  in  permit- 
~Uiig  the  foundation  to  be  laid  for  his  Impeach- 
ment aad  in  allowing  the  chief  of  police  to 


6.  It  Is  contended  tbat,  the  defendant  asr- 
Ing  been  Indicted  for  the  crime  of  muider 
In  the  first  degree,  and  being  convicted  of 
manslaughter  only,  the  verdict  of  tlie  Jrxrj, 
though  general  In  its  t»ins,  was  an  acquit 
tal  of  the  charges  of  murder  in  the  first  and 
second  degrees,  and  that  In  case  the  Judg- 
ment rendered  against  him  be  reversed,  he 
cannot  be  retried  upon  the  charges  of  whlcli 
he  has  been  acquitted.  Section  12  of  articia 
1  of  the  constitution  provides  that  *lio  per- 
■on  sball  be  put  in  Jeopardy  twice  for  the 
same  offense."  The  defendant  having  been 
arraigned,  entered  a  plea  of  not  guilty  to 
tlie  indictment,  and  tbe  moment  tilie  Jury 
was  sworn  to  try  him  jeopardy  attached, 
and,  had  the  Jury  been  discharged  without 
his  consent,  except  upon  a  failure  to  agree 
upon  a  verdict,  he  would  stand  acquitted 
before  the  law.  Conklln  v.  State,  25  Neb. 
794,  41  N.  W.  788;  Murphy  v.  SUte,  25  Nebt 
809,  41  N.  W.  792;  State  v.  Shaffer,  23  Osr, 
656,  32  Pac.  545;  State  v.  Reinhart,  26  Or. 
466,  38  Pac.  822.  The  defendant  having, 
therefore,  been  put  In  Jeopardy  for  the  crime 
of  murder  In  the  first  and  second  degrees, 
his  conviction  f<^  manslaughter,  while  unre- 
versed, is  a  bar  to  another  prosecution  for  all 
other  degrees  embraced  within  the  Indict- 
ment    Hill's  Ann.  Laws  Or.  f  1399. 

It  remains  to  be  seen  whether  the  granting 
of  a  new  trial  places  the  defendant  in  statu 
quo,  and  removes  the  bar  created  by  tbe  ar- 
raignment, plea,  and  verdict  Mr.  Van  Fleet 
In  his  excellent  work  on  Former  Adjudica- 
tion (volume  2,  {  606),  In  discussing  this 
question  eaya:  "If  one  is  tried  upon  an  ia- 
dlctment  which  either  expressly  charges  or 
impliedly  includes  different  degrees  of  tbe 
same  crim;i,  it  is  held,  aa  a  common-law 
question  in  Alabama,  Arkansas,  CaUfomia, 
Florida,  Georgia,  Illinois,  Iowa,  Mlcblgan, 
MlseisBipp.,  Texas,  and  Wisconsin  that  a  con- 
viction of  one  degree  is  an  Implied  acquittal 
ef  h.n  higher  degrees,  and  bars  l^elr  prosecu- 
tion upon  a  new  trial."  In  Hurt  v.  State, 
09  Am.  Dec.  225,  Fisher,  J.,  in  speaking  of 
the  effect  of  a  vcidlct  of  conviction  of  an  in- 
ferior degree,  says:  "The  Jury  In  Buefa  case, 
in  contemplation  of  law,  render  two  ver- 
dicts, one  acquitting  the  accused  of  the  high- 
er crime  charged  in  the  Indictment,  the  other 
finding  him  guilty  of  an  inferior  crime. 
They  must  first  determine  his  guilt  or  inno- 
cence upon  the  charge  made  by  tbe  Indict- 
ment before  proceeding  to  consider  whether 
he  is  gulltv  of  an  inferior  crtme.  The  ver- 
dict of  manslaughter  is  as  much  an  acquittal 
of  the  charge  of  murder  as  a  verdict  pro- 
nouncing bis  entire  Innocence  would  be,  fbr 
the  effect  of  both  is  to  exempt  him  from  the 
penalty  of  the  law  for  such  crime."  The 
statute  provides  tbat:  "In  all  cases,  the  de- 
fendant may  be  found  guilty  of  any  crime, 
tbe  commission  of  which  Is  necessarily  In- 
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duded  in  tbat  with  which  be  la  charged  In 
the  indictment,  or  of  an  attempt  to  commit 
Boch  crime."  Hill's  Ann.  Laws  Or.  i  1383. 
The  effect  of  this  section  is  to  regard  each 
degree  necessarily  embraced  within  the  speci- 
flcations  of  the  charge  as  a  separate  indict- 
ment upon  all  of  which  the  accused  Is  tried 
at  the  same  time,  and  the  verdict  of  convic- 
tion upon  an  inferior  degree  operates  as  an 
acquittal  of  all  the  superior  degrees  neces- 
sarily Included  therein.  In  Indiana,  Kansas, 
and  Kentucky  statutes  provide  that  "the 
granting  of  a  new  trial  places  the  parties 
In  the  same  position  as  if  no  trial  bad  been 
had,"  and  in  those  states  it  has  been  held 
that  one  who  has  been  convicted  of  man- 
slaughter upon  an  indictment  that  charges 
the  crime  of  murder,  and  obtained  a  new 
trial,  may  be  retded  for  the  higher  degree. 
JSx  parte  Bradley,  48  Ind.  548;  Veatcb  v. 
State,  60  Ind.  291;  State  T.  McCord,  8  Kan. 
232;  Com.  v.  Arnold,  83  Ky.  1.  Prior  to  the 
amendment  of  the  constitution  of  Missouri, 
the  supreme  court  of  that  state  uniformly 
held  that  when  a  new  trial  was  granted  to  a 
person  convicted  of  an  inferior  degree  upon 
an  indictment  charging  the  commission  of  a 
crime  in  a  snperlcr  degree  he  could  not  be 
retried  for  the  higher  degrree.  State  v.  Ross, 
29  Mo.  32;  State  v.  Kattlemann,  35  Mo.  105; 
State  V.  Smith,  53  Mo.  139;  State  v.  Bran- 
non,  55  Mc.  63;  State  v.  Bruffey,  75  Mo. 
389.  On  November  30,  1875,  that  state 
adopted  a  new  constitution,  which  contained 
the  provision  (section  23,  art.  2)  that,  "If 
Judgment  on  -i  verdict  of  guilty  be  reversed 
for  error  in  law,  nothing  contained  herein 
shall  prevent  a  new  trial  of  the  prisoner  on 
a  proper  indictment,  or  according  to  the  cor- 
rect principles  of  law."  In  State  v.  Simms, 
71  Mo.  538,  It  was  held  that  this  provision 
overturned  the  rule  announced  in  State  v. 
Ross,  supra,  the  court  saying  it  was  "equiva- 
lent to  declaring  that,  when  such  Judgment 
Is  reversed  for  error  at  law,  the  trial  had  Is 
to  be  regarded  as  a  mistrial,  and  that  the 
cause,  when  remanded,  is  to  be  tried  anew, 
and  is  put  on  the  same  footing,  as  to  a  new 
trial,  as  if  the  cause  had  been  submitted  to 
a  Jury,  resulting  in  a  mistrial  by  the  dis- 
charge of  the  Jury  In  consequence  of  their 
Inability  to  agree  on  a  verdict."  Our  stat- 
ute prescribes  that  "a  new  trial  Is  a  re-ex- 
amlnation  of  an  issue  of  fact  in  the  same 
court  after  a  trial  and  decision  or  verdict  by 
a  court  or  Jury"  (Hill's  Ann.  Laws  Or.  S 
234),  but  it  is  nowhere  provided  that  the 
granting  of  a  new  trial  places  the  parties 
In  the  same  position  as  if  no  trial  had  been 
had.  "One  indicted  for  murder,"  says  Mr. 
Bishop  In  his  work  on  Criminal  Law  (7th 
Bd.  voL  1,  i  1056),  "and  found  guilty  of  man- 
slaughter. Is  protected  from  any  further 
prosecution  for  the  murder."  And  in  the 
succeeding  section  the  same  learned  author, 
in  discussing  the  effect  of  a  conviction  of  a 
smaller   grade   included    In   an   indictment 


charging  a  greater  crime,  says:  "Besides,  aa 
a  larger  includes  a  smaller,  it  Is  impossible 
one  should  be  convicted  of  the  larger  with- 
out being  also  convicted  of  the  snaaller;  and 
thus,  if  he  has  been  found  goilty  or  not 
guilty  of  the  smaller,  he  Is,  when  <»  trial  for 
the  larger,  in  Jeopardy  a  second  time  for  the 
same,  namely,  the  smaller,  offense.  Some  ap- 
parent authority,  therefore,  Knglish  and 
American,  that  a  Jeopardy  for  the  less  will  not 
bar  an  indictment  for  the  greater,  must  be 
deemed  unsound  In  principle."  While  there 
Is  some  conflict  of  authority  upon  this  subject, 
we  believe  that  the  great  weight  of  it,  as  weQ 
as  the  better  reason,  supports  the  rule  that  a 
conviction  of  a  lower  degree,  necessarily  In- 
cluded within  an  indictment  charging  the  com- 
mission of  a  greater  crime,  operates  as  as 
acquittal  of  all  the  degrees  above  it;  and  that 
a  new  trial,  in  the  absence  of  a  statnte  declar- 
ing the  effect  of  a  reversal  of  the  Judgment, 
must  be  confined  to  a  retrial  of  the  charge 
upon  which  the  accused  was  convicted,  or  of 
a  lower  degres.  The  defendant,  having  beat 
convicted  of  manslaughter,  cannot,  therefore, 
be  tried  for  the  commission  of  a  greater  crime. 
It  may  be  suggested  that  the  announcement 
of  this  cfmcluslon  is  premature  and  that  the 
question  cannot  be  involved  until  a  demurrer 
to  a  plea  In  bar  by  the  defendant  has  been 
sustained,  a  trial  and  conviction  had  for  the 
commission  of  a  crime  of  a  higher  d^ree^ 
and  the  Judgment  brought  before  as  on  ap- 
peal for  review,  bat,  the  statute  having  pro- 
vided that  when  a  new  trial  is  ordered  the 
cause  shall  be  retried  according  to  the  dh-ec- 
tlon  of  the  appellate  court  (Hill's  Ann.  Laws 
Or.  S  1454),  we  believe  that,  in  order  to  save 
the  costs  and  disbursements  incident  to  an  ad- 
ditional trial  In  case  of  sach  conviction.  It  be- 
comes our  duty  to  direct  the  mode  of  retrial 
upon  remanding  the  cause. 

6.  The  defendant,  having  been  tried  as  a 
principal,  was  convicted  of  manslaughter,  and, 
there  being  no  accessories  before  the  fact  In 
this  grade  of  crime,  and  since  he  cannot  be 
prosecuted  for  a  higher  degree,  It  is  contend- 
ed that,  as  a  legal  consequence,  he  Is  entitled 
to  be  discharged.  If  it  be  conceded  that  the 
defendant's  conviction  as  a  principal  conclu- 
sively established  the  fact  that  his  codefend- 
ant  was  guilty  of  manslaughter  only.  It  would 
necessarily  follow  that  the  cause  should  be 
remanded  with  a  direction  to  the  trial  court 
to  discharge  the  prisoner.  Malice  not  beln; 
a  feature  in  manslaughter,  it  has  for  this  rea- 
son been  held  that  there  can  be  no  accessories 
before  the  fact  In  the  commission  of  that 
crime  (Boyd  v.  State,  17  Ga.  194;  State  v. 
Mahly,  68  Mo.  315;  State  v.  Robinson  (Wasli.) 
41  Pac.  51;  Bowman  v.  State,  20  S.  W.  558); 
but,  as  murder  in  the  second  degree  InvolveB 
malice,  the  principal  may  be  convicted  of  that 
degree,  and  the  accessory  before  the  &ct  of 
manslaughter  (Jones  v.  State,  13  Tex.  168). 
In  that  case  Lipscomb,  J.,  in  rendering  the 
decision  of  the  c«.urt,  says:    "One  might  en- 
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*oiinige  and  connsel  another  to  commit  some 
violent  outrage  on  the  person  of  a  third  per- 
son,—mayhem  or  the  like,— not  to  kill,  but  In 
the  execution  of  this  design  a  homicide  might 
be  committed  This  wonld  be  murder  In  the 
second  degree,  under  the  statute,  because  It 
is  not  embraced  in  the  statute  classification 
of  the  evidences  of  malice,  to  make  It  murder 
In  the  first  degree.  But,  it  being  murder,  it 
falls  under  the  second  degree.  Murder  in  the 
first  degree,  undei  our  statute,  is  'committed 
by  poison,  starving,  torture,  or  other  premedi- 
tated and  deliberate  killing;  or  committed  in 
the  perpetration,  or  in  the  attempt  at  the  per- 
petration of  arson,  rape,  robbery  or  hnrglarT* 
(HarL  Dig.  art.  2515).  Now,  such  killing  as 
is  described  in  the  statute  cited,  as  constitut- 
ing the  first  degree  of  murder,  would  be,  at 
common  law,  murder  with  express  malice; 
leaving  for  the  second  class  aU  murders  with 
implied  malice,  not  so  designated;  as  would 
be  the  case  if  there  was  a  preconcerted  act  to 
commit  some  other  felony,  but  not  to  kill, 
and  the  killing  ensued  In  the  attempt"  In 
order,  therefore,  to  find  the  defendant  guilty 
of  manslangbter,  the  Jury  must  first  have 
found  his  codefendant  guilty  of  murder  In  at 
least  the  second  degree,  and,  liaving  found  the 
defendant  guilty  as  aforesaid,  it  necessarily 
follows  that  they  also  found  Kelly  guilty  of 
murder,  either  in  the  firet  or  second  degrree; 
and,  this  b^ng  so,  the  defendant  is  not  enti- 
tled to  be  discharged  until  acquitted,  or  so 
ordered  by  the  court  In  the  trial  of  this 
cause,  occupying  the  attention  of  the  trial 
court  from  December  18,  1891,  to  the  5th  day 
of  the  following  month,  every  material  point 
was  vigorously  contested  by  eminent  counsel 
representing  the  state  and  the  defendant,  and 
many  alleged  errors  are  assigned  as  cause  for 
the  reversal  of  the  Judgment.  We  have  con- 
Bltlered  only  those  that  we  deemed  most  im- 
portant, and  such  as.  In  our  judgment,  were 
prejndicial  to  the  rights  of  the  defendant; 
and,  having  reached  the  conclusions  herein- 
before announced  after  a  careful  examination 
of  the  record  and  the  very  excellent  briefs 
TObmltted  by  both  sides,  we  feel  that  the  In- 
terests of  Justice  win  be  subserved  by  a  re- 
trial of  the  cause,  and  hence  It  follows  that 
the  Judgment  is  reversed,  and  a  new  trial  or- 
dered in  accordance  with  this  opinion. 


CALIFORNIA  LOAN  &  TRUST  00.  v. 
HAMMELL.    (L.  A.  5.)> 

(Supreme  Court  of  California.    Feb.  24,  1896.) 

ApPEU,— RbVIBW— QDB8TION8  KOT  PrBSBNTED   TO 

Trial  Court. 

Where  questions,  the  determination  of 
■which  Is  essential  to  the  full  adjustment  of  the 
equities  between  the  parties,  were  not  presented 
to  the  trial  court  for  determination,  and  the  find- 
ings of  that  conrt  apun  the  issues  submitted  are 
supported  by  the  evidence,  its  judgment,  war- 
ranted by  such  findings,  will  not  be  reversed  on 
tppeaL 


Department  '2.  Appeal  from  superior  court, 
Ixw  Angeles  county;  Walter  Van  Dyke, 
Judge 

Action  by  the  California  Loan  &  Trust 
Company  against  James  HammeU.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Walter  Bordweil,  for  appellant  Guthrie  & 
Unthrie,  for  respondent 

TKMf  LB,  J.  Appeal  from  Judgment  and 
from  an  order  refusing  a  new  trial. 

One  Wlikins  owned  land  at  Abuse;  Golds- 
berry,  a  tract  at  Clearwater.  They  agreed 
^  to  exchange  lands.  Goldsberry  was  to  con- 
vey his  tract  clear  of  incumbrance,  and  give 
*2,000  diSerence,— the  %'i,WQ  to  be  secured  by 
a  mortgage  on  the  Azusa  property  which  he 
was  to  get  from  Wlikins.  It  was  found  that 
his  land  was  mortgaged  to  one  Trlng  for 
$830;  and  Goldsberry,  to  pay  this,  agreed  t» 
mortgage  the  Azusa  tract  for  $830  more,  and 
Wlikins  assented  to  the  change.  Wlikins 
owed  plaintiff  about  $3  500.  which  was  secur- 
ed on  the  Azusa  tract  PlalnUIt  consented 
to  take,  in  Ueu.of  this  security,  whatever 
Wilklns  received  ta  exchange.  Accordingly,, 
when  the  trade  was  consummated,  Wlikins 
assigned  the  notes  and  mortgage  which  he 
received  from  Goldsberry  to  plaintiff,  as  col- 
lateral security,  and  also  had  the  Clearwater 
tract  conveyed  to  a  trustee,  also  as  security 
for  his  indebtedness  to  plaintiff.  Subsequent- 
ly Goldsberry  paid  both  of  his  notes,  and 
they  were  credited  upon  Wlikins'  Indebted- 
ness. It  appears  incidentally— although  nei- 
ther party  seems  to  think  the  elrcumstance- 
of  any  importance — tliat  plaintiff  liad  assign- 
ed Wlikins'  note  with  the  security,  and  guar- 
antied Its  payment  Afterwards  plalntiff^ 
purchased  the  Trlng  mortgage,  and  brought 
this  action  to  foreclose  it 

It  is  contended  by  the  defendant  that,  at 
the  time  of  the  execution  of  the  $830  note  to- 
Wilklns.  plaintiff  agreed  to  take  the  note,, 
and.  in  consideration  of  It,  to  pay  the  debt 
secured  by  the  Trlng  mortgage;  in  other 
words,  that  the  $830  note  was  not  assigned 
to  plaintiff  as  security  foi  the  payment  of 
Wilkms'  debt  to  it,  but  in  consideration  of  Its 
promise  to  pay  the  Trlng  debt.  So  far  as  it 
concemed^the  amount  of  Wilklns'  debts,  or 
the  Incumbrance  upon  the  mortgaged  prem- 
ises. It  did  not  matter  upon  which  debt  the 
$830  was  credited;  for  Wilklns  had  assumed 
the  Trlng  mortgage,  and  both  constituted 
liens  upon  the  same  property.  Upon  which- 
ever It  was  paid,  therefore,  Wilklns  would 
get  the  beneut  or  It,  and  the  premises  would 
be  relieved  of  the  Incumbrances  upon  it  to 
Just  that  amount.  And  the  same  is  true  as 
to  defendant  who  purchased  the  moitgaged 
premises  rrom  Wilklns.  As  both  debts  con- 
stituted incumbrances  upon  bis  land,  upon 
whichever  the  $'■'31)  wai  paid,  he  was  reliev- 
ed to  the  same  extent  The  only  poss'ble  dif- 
ference it  could  make  to  eltlier  Wilklns  or 


>  Rehearing  denied. 
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defendant  would  be  tbat,  it  tl>e  Tring  debt 
became  due  first,  by  paying  that  oft  the  time 
of  payment  would  be  extended,  and  there 
would  be  but  one  mortgage  on  bis  land,  In- 
stead of  two.  It  would  be  quite  natural, 
therefore,  for  the  parties  to  agree  that  plaln- 
tifT  wonld  take  care  of  the  Tring  mortgage, 
and  see  that  It  was  not  foreclosed.  The  court 
found— and  the  finding  Is  sustained  by  the 
evidence— that  plaintiff  did  agree  to  pay  the 
Tring  debt  with  the  $830  received  from 
Ooldsberry.  Instead  of  doing  this,  plaintiff 
assigned  the  Wllklns  note,  and  passed  to  the 
assignee  the  $830  note  as  collateral  security, 
and,  when  paid,  the  money  was  credited  on 
the  Wllklns  debt.  This  mistake  did  not 
harm  Wllklns  or  defendant,  unless  he  is 
called  upon  to  pay  the  Tring  debt  before  the 
WlUdns  debt  is  due.  The  mere  fact  tbat 
money  received  by  the  mortgagee  was  cred- 
ited upon  the  wrong  note  wiU  not  deprive  the 
creditor  of  his  Hen.  If  the  notes  were  still 
owned  by  plalntiCr,  the  error  could  now  be 
corrected,  and  the  result  would  be  that  the 
Tring  mortgage  would  be  canceled,  and  the 
plaintiff  would  be  permitted  to  collect  the 
money  upon  Its  second  mortgage.  And  if 
the  Wllklns  debt  has  been  fully  paid,  and  the 
$830  was  used  in  Its  payment,  I  see  no  rea- 
son why  plaintiff  should  not  be  permitted  to 
foreclose  the  mortgage  In  question  here.  It 
can  make  no  difference  to  defendant  on  which 
mortgage  he  pays  the  money,  which,  in  any 
event,  is  Justly  a  burden  upon  his  land.  But 
the  record  does  not  show  the  facts  which 
would  entitle  the  plaintiff  to  that  relief. 
Since  no  Issue  was  made  upon  the  question 
in  the  court  below,  and  there  is  no  finding,  we 
are  not  permitted  to  conclude  that  plaintiff 
did  guaranty  to  its  assignee  the  payment  of 
the  Wllklns  debt;  and  we  do  not  know 
whether  the  Wllklns  debt  Is  due,  or  has  been 
paid.  Upon  the  facts  found,  plaintiff  is  not 
entitled  to  a  foreclosure  of  his  mortgage.  The 
findings  are  sustained  by  evidence;  and  al- 
though I  may  feel  that  justice  has,  somehow, 
miscarried,  I  do  not  see  how,  under  the  ctr- 
immBtances,  It  can  be  prevented  In  this  case. 
The  judgment  and  order  are  atUrmed. 

We  concur:  McFARLAND.J.;  HBNSHAW, 


McCarthy  t.  mt.  tecartb  land  & 
water  co.   (l.  a.  85.) 

<Snpreme  Court  of  California.     Feb.  21,  1886.) 
Account  SriTSD  —  Judomrst  —  Cobporatiojis — 

SBRVrOES  BT  DiRBCTOK  —  COJIMNSATIO.S  — 
ImPLIBI)  CoSTRACr— LlMITlTIONS. 

1.  In  an  action  based  on  a  stated  account 
the  judgment  cannot  exceed  the  balance  due  on 
the  face  of  the  account  in  favor  of  the  prevail- 
ing party. 

2.  Ir  ac  action  by  a  director  of  a  corporation 
for  compensation  for  services  rendered  by  him  to 
the  corporat'on  under  an  implied  contract,  evi. 
dence  is  admissible  on  the  part  of  defendant  cor- 
poration to  Bhow  to  what  extent  plaintiff  was  in- 


terested aa  BtocUiolder,  usage  of  defendant  u  to 
compensation  t»id  to  directors,  and  an  agree- 
ment between  the  original  incorporators  that  no 
salaries  dionld  be  paid  to  officers. 

3.  A  resolution  of  a  board  of  directon  of  a 
corporation  appointing  one  of  their  number  so- 
permtendent.  Eat  containing  no  provision  as  to 
his  compensation,  which  depended  on  the  '"un- 
derstanding  and  fzpeetation  that  there  ahooid 
be  a  reasonable  compensation,  ia  not  a  contract 
in  writing,  within  Code  Civ.  Proc.  I  337,  and 
an  action  fot  services  rendered  thereunder  is 
within  section  339,  snbd.  1,  and  barred  by  limi- 
tation after  two  years. 

Department  2.  Appeal  from  superior  court, 
San  Diego  county. 

Action  by  D.  O.  McCarthy  against  the  Mt 
Tecarte  Land  &  Water  Company  on  an  ac- 
count stated  and  for  alleged  services.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

Jas.  E.  Wadham  and  F.  W.  Steams,  for  ap- 
pellant McDonald  &  McDonald  and  Gibson 
&  Titua,  for  respondent 

McFARLAXD,  J.  Judgment  went  for 
plaintiff,  and  defendant,  a  corporation,  ap- 
peals. There  are  two  counts  in  the  com- 
plaint In  the  first  it  is  averred  that  on  Sep- 
tember 11,  1891,  there  was  an  account  stated 
between  the  parties  for  moneys  before  that 
time  ei^ended  by  plaintiff  for  the  use  of  de- 
fendant, tbat  the  balance  on  said  account 
stated  was  on  said  day  $10,050.07,  and  tbat 
defendant  agreed  and  promised  to  pay  said 
balance.  The  alleged  cause  of  actioo  In  this 
first  count  is  purely  an  account  stated.  The 
second  count  is  for  $23,000,  alleged  services 
by  plaintiff  as  general  manager  of  defendant 

1.  The  court  found,  on  the  first  cotmt,  that 
on  September  11,  1891,  defendant  was  in- 
debted to  plaintiff  for  moneys  expended  (or 
defendant's  use  In  the  sum  of  $10,Oj0.07, 
"and  that  on  the  said  llth  day  of  September, 
1891,  the  plaintiff  stated  his  account  for  such 
moneys  to  the  defendant  in  the  said  sum 
of  ten  thousand  and  fifty  and  seven  one-hun- 
dredtha  ($10,050.07)  dollars,  and  that  defend- 
ant accepted  the  account  as  stated,  and 
agreed  in  writing  to  pay  the  same."  It  is 
further  found  that  defendant  afterwards  paid 
plaintiff  $2,000,  and  that  at  the  commence- 
ment of  the  action  there  was  due  thereon 
$8,050.07,  with  Interest  from  said  Septemlier 
llth  at  7  per  cent,  per  annum,  "for  which 
amount  judgment  was  rendered.  Appellant 
contends  that  the  finding  of  an  account  stat- 
ed on  September  llth  for  $10,050.07  U  not 
sniiported  by  the  evidence,  and  is  against 
law;  and  the  contention  mnst  be  sustained. 
As  to  the  question  whether  there  was  any 
stated  account  at  all  on  September  llth,— 
that  is,  whether  the  appellant  then  agreed  to 
any  account  presentea  by  respondent  as  a 
final  settlement,— the  evidence  is  confiicting.. 
But,  if  we  assume  that  there  was  an  account 
stated  on  that  day.  It  Is  clear  that  It  was 
not  for  $10,050.07,  but  for  only  $3,550.07.  The 
contract  found .  is  not  the  one  proved.  The 
statement  on  motion  for  a  new  trial  contains 
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the  fonowlnK:  "Said  acconnt  was  beatled, 
'Mt.  Tecarte  Land  and  Water  Company  in 
acconnt  with  D.  O.  McCarthy,'  and  consisted 
of  a  large  number  of  Items  of  debit  against 
the  defendant  running  from  May  15,  1888, 
to  September  2,  1889,  and  aggregating  the 
sum  of  $10,060.07,  with  a  credit  under  date 
of  July  2,  1891,  of  $6,500  and  showing  a  net 
balance  of  $3,550.0T;  the  aggregate  of  the 
acconnt,  the  credit  thereon,  and  the  balance 
after  deducting  the  credit,  being  as  follows: 


July  2,  1891,  Cr.  by  issue  to  D.  O. 
McCarthy  of  65,000  shares  of 
stock  at  ten  cents  per  share. ... 


$10,050  07 


6,500  00 


Balance  dae $3,550  07" 

—And  Immediately  toUowlng  was  an  in- 
dorsement as  follows:  "Approved  and  order- 
ed paid  at  a  meeting  of  the  board  of  directors 
held  September  11,  1891.  E.  M.  Dean,  Secre- 
tary, by  B.  F.  Moore,  Ass't  Sec'ty."  (The  re- 
spondent withdrew  from  his  offer  of  the  ac- 
count the  indorsement  of  the  secretary.  Dean. 
Appellant  objected  to  this  withdrawal,  be- 
cause then  only  a  part  of  the  account  was 
ofFered,  and  his  objection  was  overruled.  If 
that  indorsement  be  not  considered,  then 
there  is  little  evidence  tending  to  show  that 
any  account  was  agreed  to  by  appellant;  but 
that  is  not  important  here,  because  we  are 
now  assuming  that  there  was  some  kind  of 
a  stated  account  <«  September  lltb.)  There 
Is  no  evidence  showing  or  tending  to  show 
any  acconnt  stated  on  September  11th,  other 
than  the  one  described  In  the  part  of  the 
transcript  above  quoted;  and  that  account 
deariy  sjiowed  a  balance  of  only  $3,560.07, 
and  for  the  latter  sum  alone  could  the  appel- 
lant be  held  liable  upon  the  contract  which 
is  created  by  a  stated  account,  which  Is  a 
new  and  independent  contract.  See  Coffee 
T.  wnilams,  103  Cal.  656,  37  Pac.  501,  and 
cases  there  cited.  The  finding  was  no  doubt 
based  upon  aomeoccuRences  which  took  place 
long  after  the  alleged  stating  of  the  acconnt 
on  September  llth,  and  which,  keeping  in 
view  the  nature  of  a  stated  account,  sbonld 
not  have  been  considered.  The  $6,600  worth 
of  stock  of  the  corporation  defendant,  with 
which  respondent  credited  appellant  in  the 
alleged  stated  account  of  September  llth, 
had  been 'purchased  by  respondent  on  July 
2,  1881,  and  had  not  been  paid  for;  and  It 
appears  that  afterwards,  on  November  20, 
1801,  the  board  of  directors  of  the  appellant, 
—a  new  board  having  been  elected  about  that 
time,— by  resolution  allowed  resx^ndent  to 
surrender  the  certificates  for  said  stock,  and 
cancel  said  sale,  and  to  be  released  of  said 
credit,  and  It  was  resolved  "that  said  D.  O. 
McCarthy  be,  and  he  is  hereby,  requested 
and  allowed  to  present  bis  account  against 
the  company,  together  with  the  account  of 
J.  Harvey  McCarthy  against  the  company, 
to  this  board  for  examination  and  allowance, 
within  the  period  of  sixty  days  next  ensuing 
(KHtt  and  after  this  date."   There  Is  a  conflict 


of  evidence  on  the  question  whether  respood- 
ent  ever  did  afterwards  present  another  ac- 
count; but  this  is  immaterial  here,  because 
tbe  transactions  of  November  26tb  did  not 
change  the  liability  of  appellant  upon  the 
contract  evidenced  by  the  alleged  stated  ac- 
count of  September  llth,— unless.  Indeed, 
they  showed  that  said  alleged  acconnt  was 
not  Intended  to  be  a  final  stated  account,  or 
unless  they  worked  a  rescission  of  that  con- 
tract. In  this  action  respondent  must  rely 
upon  tbe  alleged  stated  account  of  September 
llth,  as  It  stood  stated  on  that  day.  If  It 
was  afterwards  oiwned  up.  It  cannot  stand 
as  a  cause  of  action.  A  judgment  for  $10,- 
150.07  upon  a  stated  account  which  shows  a 
balance  of  only  $3,550.07  cannot  be  sustained. 
If  the  account  of  September  llth  was  a  stat- 
ed account,  the  appellant  Is  In  the  same  po- 
sition, except  in  some  particulars,  not  Im- 
portant here,  as  It  would  have  been  if  It  had 
given  Its  promissory  note  for  the  said  balance 
of  $8,555.07;  and  In  an  action  based  on  the 
stated  account  a  judgment  for  more  than  the 
balance  due  on  the  face  of  the  account  would 
be  as  erroneous  as  a  judgment  on  a  promis- 
sory note  for  more  than  the  face  of  the  note. 

It  is  also  averred  In  the  complaint  that  tbe 
account  was  restated  on  or  about  the  24th  of 
November,  1801;  but,  as  the  averment  was 
denied,  and  the  court  made  no  <in<nng  on  the 
subject,  it  must  be  disregarded. 

2.  In  the  second  count  It  Is  averred  that  on 
or  about  February  1,  1888,  the  defendant 
employed  plaintiff  as  its  general  managrer, 
and  agreed  to  pay  him  for  his  services  as 
such  a  fair  and  reasonable  compensation; 
that  be  accepted  such  employment,  and  re- 
mained Its  general  manager  continuously 
from  about  February  1,  1888,  to  about  No- 
vember 24,  1891:  and  that  his  services  dur- 
ing that  period  were  reasonably  worth 
$28,000,  no  part  of  which  had  been  paid. 
In  the  answer  all  these  averments  are  de- 
nied, and  It  Is  averred  that  the  cause  of  ac- 
tion, if  It  ever  existed.  Is  barred  by  subdivi- 
sion 1  of  section  838,  and  by  section  337, 
Code  Civ.  Proc.  During  all  the  time  men- 
tioned in  the  complaint  the  respondent  was 
a  large  stockholder  and  a  director  of  the  cor- 
poration defendant  The  court  found  th^t 
on  June  6,  1888,  the  defendant,  by  a  resolu- 
tion of  its  board  of  directors,  appointed  tbe 
plaintiff  Its  superintendent,  and  that  he  then 
entered  upon  the  duties  of  "said  ofBce,"  and 
discharged  them  until  November  24,  1891; 
that  during  that  time  he  assumed  and  dis- 
charged the  duties  of  general  manager  with 
the  knowledge  and  consent  of  the  directors, 
but  without  any  express  appointment,  until 
September  2,  1891;  and  that  on  said  Septem- 
ber 2, 1891,  he  was,  by  resolution  of  the  board, 
appointed  "superintendent  and  general  man- 
ager." It  was  further  found  "that  no  or- 
der was  ever  made  by  the  board  of  direct- 
ors of  the  defendant,  nor  any  contract  or 
agreement  by  any  of  its  <rfBcers,  fixing  the 
compensation  of  plaintiff  for  his  servlcea,  or 
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was  neTertheleas  the  understanding  and  ex- 
pectation of  the  plaintiff  and  the  board  ot 
directors  of  the  defendant,  at  the  time  of 
plaintiff's  said  appointment,  and  during  the 
entire  period  of  his  services,  tliat  he  was  to 
receive  reasonable  compensation  for  such 
services."  It  was  also  found  that  the  value 
of  his  services  during  said  period  was  $150 
per  month;  also  that  no  part  of  this  cause  of 
action  was  barred  by  subdivision  1  of  sec- 
tion 339,  Code  Civ.  Pioc;  but  that  his  right 
to  recover  for  services  rendered  prior  to  Jan- 
uary 11,  1889,— four  years  before  the  com- 
mencement of  the  action, — was  barred  by 
section  337,  Id.  Judgment  on  this  count  was 
ordered  and  rendered  for  $5,175.  Counsel 
for  appellant  contends  that  the  evidence  is 
Insufficient  to  support  the  finding  that  "It 
was  nevertheless  the  understanding  and  ex- 
pectation of  the  plalntiflj  and  the  board  of 
directors"  that  respondent  was  to  receive 
compensation;  but  that,  on  the  contrary,  the 
«vidence  shows  that  the  company  was  in 
poor  financial  circumstances,  and  that  it 
was  understood  that  none  of  the  directors 
were  to  receive  compensation  for  what  they 
should  do  in  the  interest  of  all  the  projectors 
of  the  water  scheme  which  they  bad  in  view. 
The  preponderance  of  the  evidence  certainly 
seems  against  any  understanding  or  expec- 
tation that  respondent  was  to  be  paid;  but, 
under  our  views  of  the  case  on  other  points, 
it  is  unnecessary  to  decide  whether  there 
was  any  material  evidence  sufElclent  to  Jus- 
tify said  finding.  In  the  first  place,  w« 
think  that  the  court  erred  In  ruling  upon  the 
Admissibility  of  evidence  offered  on  that 
X)olnt.  As  the  respondent  was  a  stockhold- 
er and  director  of  the  corporation,  he  was 
not  entitled  to  compensation  for  services  ren- 
dered by  htm  for  It,  no  matter  under  what 
name  or  official  position,  unless  there  was 
some  kind  of  a  contract  for  such  compensa- 
tion. Now,  there  is  no  pretense  that  there 
was  any  express  contract  for  compensation; 
consequently,  if  there  was  any  such  con- 
tract, it  must  have  lieen  an  implied  contract 
Arising  out  of  and  inferable  from  the  situa- 
tion and  relation  of  the  parties;  and  any 
fact  which  could  reasonably  throw  light  up- 
on tliat  relation,  or  tend  to  show  the  Inten- 
ti3n  of  the  parties,  was  relevant  and  admis- 
sible. Barstow  v.  Railroad  Co.,  42  CaL  465. 
And  we  think  that  the  court  erred  in  sustain- 
ing objections  to  evidence  offered  by  appel- 
lant for  that  purpose.  For  Instance,  appellant 
asked  the  respondent  when  on  the  witness 
stand:  "To  what  extent  were  you  Interested 
as  a  stockholder  in  the  Mt  Tecarte  Land 
and  Water  Company  in  the  year  18SS?"  and 
be  was  asked  the  same  question  as  to  the 
years  1880,  1890,  and  1891.  Objections  to 
these  questions  were  sustained,  and  we  think 
erroneously.  The  questions  tended  to  show 
the  relations  of  the  parties,  and  the  interest 
which  respondent  himself  had  in  the  prop- 
erty, and  to  throw  light  on  the  question 


should  have  compensation,  or,  if  so,  bow 
much;  and  "the  situation  of  the  parties  at 
the  time— the  relation,  If  any,  in  which  they 
stood,  of  a  business  character  or  otherwise 
—is  Important  to  be  known  and  considered 
in  order  to  arrive  at  a  correct  solution  of  the 
ultimate  question  Involved."  Barstow  v. 
Railroad  Co.,  supra.  Other  questions  of  a 
similar  character,  not  necessary  to  be  here 
specially  mentioned,  were  Incorrectly  ruled 
out;  and  It  was  partlculariy  erroneous  and 
prejudicial  to  sustain  objections  to  the  fol- 
lowing question,  asked  by  appellant  of  one 
of  its  witnesses,  who  was  an  original  Incor- 
porator and  director:  "Was  It  not  a  usage 
of  the  defendant  corporation  that  no  com- 
pensation should  be  paid  to  the  directors  or 
Its  officers?"  and  to  strike  out  the  foUowlnc 
statement  of  another  of  its  witnesses:  "It 
was  agreed  upon  between  the  original  Incor- 
porators that  no  officers  should  receive  sala- 
ries for  their  services."  The  court  found 
that  there  was  an  "understanding"  by  the 
appellant  that  there  was  to  be  compensation 
to  respondent;  and,  as  bearing  on  that  ques- 
tion, the  said  testimony  sought  to  I>e  intro- 
duced by  appellant  was  relevant  and  compe- 
tent. Whether  there  was  such  a  usage  was 
a  fact,  and  not  a  mere  conclusion  of  the  wit- 
ness. Upon  this  point  the  case  at  bar  Is  not 
dlstlngulatuible  from  Praylor  v.  Mining  Co. 
17  CaL  594.  In  that  case  the  plaintiff  wu 
a  stockholder  In  the  corporation  defendant, 
and  had  been  appointed  Its  secretary,  and  be 
sought  to  recover  the  value  of  services  ren- 
dered as  such  secretary.  The  defendant  "of- 
fered to  show  that  by  the  usage  aqd  custom 
of  the  corporation  no  compensation  was 
chargeable  for  services  of  tills  nature."  0I>- 
jectlon  was  sustained,  and  this  court  on  ap- 
peal reversed  the  judgment.  The  court  In 
its  opinion,  quotes  from  Ang.  tt  A.  Corp.  as 
follows:  "The  officers  of  a  corporation  who 
are  to  receive  any  compensation  are  asually 
provided  for  by  regular  salaries.  If  there 
is  no  salary,  and  no  partlcniar  contract,  mneii 
must  depend,  as  In  other  cases,  upon  the 
custom  with  regard  to  compensation  for  the 
particular  services,  and  the  expectations  ot 
the  parties  growing  out  of  it"  The  court 
then  say:  "The  mie  thus  laid  down  coven 
the  principle  involved  In  the  offer  made  b; 
the  defendant  and  we  think  there  was  a  vi- 
olation of  this  rule  In  the  rejection  of  that 
offer.  •  •  •  We  have  no  doubt  of  the  ad- 
missibility of  the  evidence;  and,  if  the  plain- 
tiff was  informed  of  the  existence  of  tbe 
usage  and  custom  referred  to,  the  Inference 
would  naturally  be  that  he  accepted  the  of- 
fice and  performed  Its  duties  without  any 
expectation  of  being  compensated  for  bis 
services.  If- any  such  usage  In  fact  existed, 
his  position  as  a  member  and  officer  of  the 
corporation  is  sufficient  prima  fade  to 
charge  him  with  a  knowledge  of  its  exist- 
ence." In  the  case  at  bar  we  gather  from 
the  evidence  that  the  project  of  the  corpo 
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ntlon  was  to  acquire  and  create  water  and 
ditch  property  with  means  to  be  obtained 
by  the  sale  of  Its  stock;  and,  while  the  rec- 
ord does  not  show  affirmatively  that  the  pro- 
ject was  a  failure,  it  does  appear  In  the  eTl- 
dence  that  all-  the  money  It  ever  received  and 
expended  on  its  works  did  not  exceed  |10,- 
000.  Under  these  circumstances  It  might 
well  have  been  the  usage,  custom,  and  un- 
derstanding that  the  directors  should  not  re- 
ceive compensation  for  their  efforts  In  help- 
ing along  the  enterprise  In  which  ail  were 
interested;  and  the  said  testimony  offered 
by  appellant  and  excluded  by  the  court  was 
not  only  admissible  but  highly  Important 

There  is  another  point  in  the  case  which  de- 
mands notice.  The  court  found  that  no  part  of 
respondent's  cause  of  action  for  services  was 
barred  by  subdivision  1  of  section  339,  Code 
Civ.  Proc.,  but  that  the  part  of  the  cause  of 
action  which  accrued  more  than  four  years 
before  the  commencement  of  the  action  was 
barred  by  section  337.  The  court,  therefore, 
most  ha^e  found  that  the  action  is  upon  a 
"contract,  obligation,  or  liability  founded 
npon  an  instrumentin  writing."  We  tliink  that 
the  court  erred  in  thus  holding.  It  Is  con- 
tended by  respondent  that  the  resolution  of 
the  directors  of  appellant  appointing  Urn  su- 
perintendent or  general  manager  is  the  in- 
atrument  in  writing  upon  which  this  action 
la  brought  (It  may  be  observed  that,  even 
under  this  view,  there  was  no  resolution 
appointing  him  "general  manager"  until 
September  2,  1881,  which  was  only  a  couple 
of  months  before  his  alleged  services  end- 
ed, and  that  the  complaint  is  for  services 
only  as  general  manager.  The  resolution  of 
Jane  6,  1888,  was  for  his  appointment  oidy 
as  superintendent  and  there  usually  is  a 
great  difference  between  the  two  positions. 
Bat,  as  appellant  does  not  make  ttiis  point, 
it  may  be  assumed, .  we  suppose,  that  the 
resolution  of  June,  1888,  appointed  him  to 
the  place  for  services  in  which  he  sues.) 
Bat  a  cause  of  action  is  not  upon  a  contract 
founded  up<Mi  an  Instrument  in  writing, 
within  the  meaning  of  the  Code,  merely  be- 
cause it  la  in  some  way  remotely  or  in- 
directly connected  with  such  an  instrument 
or  because  the  Instrument  would  be  a  link 
is  the  chain  of  evidence  establishing  the 
cause  of  action.  In  order  to  be  founded 
upon  an  Instrument  in  vrriting,  the  instru- 
ment must  Itself  contain  a  contract  to  do 
the  thing  for  the  nonperformance  of  which 
the  action  is  brought  In  Cbipman  v.  Mop- 
rill,  20  CaL  132,  it  was  held  that  an  action 
by  one  Joint  maker  of  a  promissory  note 
against  the  others  for  contribution  was  not 
upon  the  note  as  "an  instrument  iu  writing," 
within  the  meaning  of  the  statute,  and  was 
barred  in  two  years.  In  that  case  Justice 
Field,  delivering  the  opinion  for  the  conrt, 
said:  "Our  conclusion  is  that  it  Is  not  thus 
founded;  that  the  statute,  by  the  language 
In  question,  refers  to  contracts,  obligations, 
or  liabilities  resting  in  or  growing  oat  of 


written  instruments,  not  remotely  or  ulti- 
mately, but  immediately."  He  further  says: 
"The  construction  would  be  the  same  if  the 
word  founded'  were  omitted,  and  the  stat- 
ute read  'upon  any  contract,  obligation,  or 
liability,  upon  an  Instrument  In  writing.'" 
In  the  case  at  bar  the  contract— if  any  such 
there  be — of  the  appellant  to  pay  respond- 
ent for  services  is  not  the  direct  and  im- 
mediate consequence  of  the  resolution  ap- 
pointing him  superintendent  Respondent, 
being  a  director  of  appellant,  was  not  en- 
titled to  compensation  for  services  rendered 
the  corporation,  unless  the  circumstances 
were  such  as  to  raise  an  implied  assumpsit 
to  pay  what  they  were  reasonably  worth. 
But  that  assumpsit  did  not  arise  out  of  the 
mere  fact  of  his  appointment  as  superin- 
tendent, as  might  have  been  the  case,  per- 
hai>8,  if  he  had  been  a  stranger.  In  Smith 
V.  Railroad  Co.,  102  N.  Y.  182,  6  N.  B.  397, 
where  it  was  held  that  the  employment  b^ 
a  corporation  of  a  stranger  as  secretary  rais- 
ed an  implied  obligation  to  make  compensa- 
tion for  services,  the  court  put  it  on  the 
express  grounds  that  "he  was  neither  stock- 
bolder  nor  director  of  the  defendant  and 
stood  in  no  relation  to  the  company  which 
entitled  it  to  his  gratuitous  service,  or  which 
made  it  his  interest  to  serve  the  company 
without  compensation."  And  the  court  say 
further:  "The  rule  that  directors  or  trus- 
tees cannot  recover  for  services  rendered  for 
the  corporation  upon  an  implied  promise  is 
an  application  of  the  general  rule  applica- 
ble to  trustees.  But  we  perceive  no  reason 
of  policy  or  Justice  which  should  prevent 
a  person  appointed  as  secretary,  and  who 
is  neither  a  director  nor  stockholder,  from 
receiving  a  reasonable  compensation  for  his 
services."  See  Tayl.  Priv.  Corp.  U  648,  647, 
and  cases  cited;  Brown  v.  Silver  Mines,  17 
Colo.  421,  30  Pac.  66.  In  most  of  the  cases 
cited  by  respondent  the  officer  or  employfi 
was  a  stranger  having  no  relation  to  the 
corporation.  In  Rosborougb  v.  Canal  Co., 
22  Cal.  557,  the  decision  was  upon  the 
ground  that  there  was  a  written  order  that 
the  compensation  of  the  plaintiff  "be  estab- 
lished at  fifty  dollars  per  month";  and  what 
the  court  said  in  its  opinion  on  the  subject 
here  involved  was  dictum,  and  was  not 
clear,  because  It  speaks  of  an  "understand- 
ing and  expectation"  which  "removes  all 
presumptions  that  the  services  were  per- 
formed gratuitously."  The  opinion  refers  to 
Fraylor  v.  Mining  Co.  (heretofore  cited),  in 
which  the  court  say  that  "the  right  of  the 
plaintiff  to  recover  rests  alone  upon  the 
fact  of  the  rendition  of  the  services."  In  the 
case  at  bar,  therefore,  respondent's  cause 
of  action  is  not  upon  a  "written  Instrument," 
to  wit  the  resolution  appointing  him  super- 
intendent or  general  manager.  Appellant 
could  not  have  been  precluded  from  show- 
ing affirmatively  that  no  compensation  was 
Intended  or  expected,  upon  the  ground  that 
it  would  have  been  an  attempt  to  contradict 
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Btandliig  or  appellant  and  tbe  expectation  or 
respondent  that  be  would  be  compensated, 
'Which  may  be  Implied,  If  the  evidence  be 
sufficient  from  all  of  the  circumstances  of  the 
case,  and  not  upon  any  written  instrument. 
Indeed,  the  finding  of  the  court  is,  not  that 
there  was  a  contract  in  writing  to  pay 
compensation,  but  that  there  was  "neverthe- 
less the  understanding  and  expectation"  of 
the  respondent  and  the  board  that  there 
should  be  reasonable  compensation.  Our 
conclusion,  therefore,  is  that  the  cause  of 
action  set  up  In  the  second  count  Is  not  upon 
an  Instrument  In  writing,  within  the  mean- 
ing of  said  section  337  of  the  Code  of  Olvll 
Procedure,  and  that,  as  to  all  services  ren- 
dered more  than  two  years  before  the  com- 
mencement of.  the  salt,  the  cause  of  action 
Is  barred  by  subdivision  1,  i  339,  of  said 
Code.  The  judgment  and  order  denying  ap- 
pellant's motion  for  a  new  trial  appealed 
from  are  reversed,  aUd  a  new  trial  is  grant- 
ed. 

We  concur:   HBNSHAW,  J.;  TEMPLE,  3. 


OIOT  AND  OOUNTT  OF  SAN  FRANdSOO 
V.  BBODEBIOK.    (S.  F.  20.) 

(Supreme  Gonrt  of  OaUfomia.    Feb.  21,  1896.) 

UuNioiPAi,  CoRPOBiTioNS— Taxation— LmrrATioH 

OF  Blbction  Bxpbnbbs— Subditisioh  o* 

Qbhbhal  Fvhd— Additob. 

L  Under  OonsoUdatlon  Act,  J  Tl  (as  amend- 
ed St.  1866-66,  p.  436),  reqairing  tbe  board  of  sa- 
perrisors  of  San  Franciaco  city  and  county, 
when  making  tbe  levy  of  taxes  for  a  fiscal  year, 
to  apportion  and  divide  tbe  taxes  to  certain  spe- 
cific funds,  tbe  board  is  limited  to  the  fnnds 
therein  named,  and  is  not  authorized  to  sabdivide 
the  gencaral  fund  and  limit  the  subdiviaions  to 
the  objects  indicated. 

2.  Under  such  section  (subdivlBion  3),  elec- 
tion expenses  are  payable  from  tbe  general  fond; 
and  where  tbe  expenses  incurred  by  the  election 
commissioners  exceed  and  have  exhausted  tbe 
amount  estimated  for  elections  by  tbe  board  of 
supervisors  in  making  tbe  tax  levy,  tbe  bolder  of 
an  unpaid  claim  arisuig  from  an  election  is  not 
restricted  thereby,  but  may  have  it  audited,  and 
paid  from  the  general  fund,  if  there  is  money 
enoueh  there  to  meet  it. 

3.  If  a  demand  on  tbe  county  and  dty  treas- 
ury has  been  ap^wved  and  ordered  paid  by  the 
proper  bourd  or  officer,  and  presented  to  tbe  coun- 
ty and  city  auditor  in  proper  form,  and  he  is  sat- 
isfied that  the  demand  is  legally  due  and  unpaid, 
and  its  payment  is  authorized  by  law,  he  is 
bound  to  audit  it  and  cannot  be  restricted  in  tbe 
exercise  of  bis  office  by  a  city  ordinance. 

Department  1.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  Charles  W. 
Slack,  Jndga 

Action  by  the  dty  and  county  of  San  Fran- 
dsco  against  William  Broderick  to  restrain 
him  from  auditing  warrants  made  out  by  the 
board  of  election  commlseioneiB.  From  a 
judgment  In  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 


HARRISON,  J.  At  the  time  of  levyfaig  tbe 
annual  tax  for  tbe  fiscal  year  ending  June  30, 
1886,  the  board  of  supervisors  of  the  dty  and 
county  of  San  Frandsco  fixed  the  sum  of 
$160,000  as  its  estimate  of  tbe  r^stration 
and  election  expenses  for  tbe  general  electioo 
to  be  held  In  November,  1891,  and  set  apart 
and  appropriated  out  of  the  general  fund  that 
amount  of  money  for  that  purpose.  Subse- 
quently they  adopted  an  ordinance  purpoTting 
to  limit  the  expenditures  for  this  object  to 
this  amount,  and  directed  the  auditor  not  to 
audit,  and  tbe  treasurer  not  to  pay,  any  de- 
mand in  excess  thereof.  In  h(ddlng  and  cou- 
dactlng  said  election,  however,  the  board  of 
election  oommlssioiiers  and  the  reglBtrsr  of 
elections  Incnrred  liabilities  and  charges 
against  the  dty  and  coonty  in  a  sum  of  up- 
ward of  $40,000  in  excess  of  the  amount  tbos 
set  apart,  and  made  out  and  delivered  war- 
rants therefor,  on  the  general  fund,  to  the  pa^ 
ties  claiming  to  be  entitled  to  tbe  same. 
After  warrants  amounting  to  $150,000  had 
been  paid,  the  plaintiff  herein  commenced  tbe 
presoit  action  against  the  defendant,  who  i« 
the  auditor  of  said  dty  and  connty,  to  re- 
strain him  from  auditing  and  allowing  or  ap- 
proving any  warrant  or  warrants  made  oat 
by  said  board  of  election  commissioners,  or 
by  said  registcar  of  electiona,  in  excess  o( 
said  sum  of  $150,000,  upon  tbe  ground  that 
after  that  sum  liad  been  set  apart  for  this 
purpose,  and  while  there  was  other  money 
in  the  treasury  to  tlie  credit  of  the  genenl 
fund,  exclusive  of  said  snm  of  $150,000,  it 
had,  upon  tbe  faith  of  said  moneys  in  ex- 
cess of  said  sum,  entered  into  contracts  with 
divers  persons  for  necessary  and  lawful  sop- 
plies  for  its  use,  and,  if  the  aforesaid  wai^ 
rants  in  efxcess  of  $150,000  were  paid,  tbe 
general  fund  would  be  so  depleted  that  there 
would  be  no  funds  with  which  to  pay  the 
claim  of  said  contractors;  ttot  said  contiact- 
ors  had  protested  against  tiie  payment  of  said 
warrants,  and  had  threatened  to  sue  tbe  plain- 
tiff upon  thdr  contracts,  and  would  vex  ud 
harass  the  plaintiff  with  a  mnltiplldty  Gf 
suits  if  said  warrants  were  allowed  and  paid. 
To  this  complaint  the  defendant  demurred, 
and,  his  demurrer  having  been  sustabied, 
judgment  was  r^klerad  in  bis  favor,  trom 
which  the  plaintiff  has  appealed. 

Section  1  of  tbe  act  of  March  18,  1878  (St 
1878,  p.  289),  declares:  "The  conduct,  man- 
agement and  control  gC  elections,  and  mat- 
ters pertaining  to  elections  In  the  dty  and 
county  of  San  Fi&ndsco,  is  hereby  taken  from 
tbe  board  of  suparylaors,  and  vested  hi  a 
board  of  five  oommissionets  •  •  *  wUch 
board  is  hereby  invested  with  all  tbe  powen 
and  charged  with  all  the  duties,  as  to  ouit- 
ters  pertaining  to  elections,  now  vested  la 
said  board  of  supervisors."  Other  sectioBS  of 
tlie  act  point  out  the  duties  of  this  board  of 
Section  commlasloneFB  and  of  tbe  reglBtiar, 
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making  tt  Incumbent  upon  tbem  to  select 
rooms  or  places  for  registration,  and  polling 
places;  to  designate  the  officers  of  election, 
ind,  in  certain  instances,  fix  their  compensa- 
tion therefor,  "to  be  paid  ont  of  the  treasury 
of  said  city  and  county,  in  the  manner  now 
provided  by  law  for  the  payment  of  such 
seryices";  to  provide  books,  blanks,  and  sta- 
jouery,  and  other  matters  requisite  for  the 
performance  of  their  duties.  And  by  section 
1216  of  the  Political  Code  they  are  to  exer- 
cise all  the  powers  and  duties  which  by  that 
Code  are  conferred  upon  county  clerks  and 
otlier  officers  In  relation  to  matters  of  election 
and  polling  places.  Section  33  of  the  act  of 
18TS  declares:  "All  provisions  for  carrying 
oat  the  registration  and  election  laws  In 
said  dty  and  county  of  San  Franclteo  shall 
be  made  by  the  board  of  election  commis- 
sioners, and  demands  on  the  treasury  author- 
ized or  allowed  by  them  for  such  purposes 
sliaO  have  the  same  force  and  effect  as  if  au- 
tliorized  or  allowed  by  the  board  of  supers 
visors." 

It  Is  not  claimed  by  the  appellant  that  the 
board  of  election  commissioners  had  Incurred 
any  unnecessary  expenses,  or  allowed  any  de- 
mands upon  the  treasury  that  were  not  prop- 
er claims  for  expenses  Incurred  in  the  dis- 
cbarge of  their  duties  under  the  statutes  by 
virtue  of  which  they  acted,  but  It  contends 
that  the  estimate  and  appr<^riatlon  of  $150,- 
000  by  the  board  of  supervisors  is  a  limita- 
tion upon  the  amount  that  may  be  expended 
for  that  purpose.  The  transfer  to  the  board 
of  election  commissioners  of  the  conduct,  man- 
agement, and  control  of  elections  In  San  Fran- 
cisco gives  to  this  board  the  same  power  and 
authority  to  incur  expenses  in  reference  there- 
to, and  to  make  the  same  a  cuarge  against  the 
city,  as  was  previously  held  by  the  board  of 
sapervlson;  and  the  provision  in  section  33, 
that  "d^oands  on  the  treasury  authorized  or 
allowed  by  them  for  such  purposes  shall  have 
the  same  force  and  effect  as  If  authorized  or 
allowed  by  the  board  of  supervisors,"  gives 
to  their  demands  the  same  validity,  and  right 
to  Immediate  payment  from  the  funds  of  the 
city,  as  if  their  payment  had  been  directed  by 
the  board  of  supervisors.  The  provision  In 
section  71  of  the  consolidation  act,  requiring 
the  board  of  snperviBors,  when  making  the 
levy  ot  taxes,  to  apportion  and  divide  the  tax- 
es to  be  collected  to  certain  specific  funds, 
"according  to  the  estimate  of  said  board  of 
the  necessities  of  said  funds,"  is  limited  to  an 
apportionment  of  the  taxes  to  those  funds 
v'hlcb  are  therein  designated,  viz.  "corpora- 
tion debt  fund,  general  fund,  school  fund, 
atreet  light  fond,  and  street  department  fund," 
and  does  not  confer  authority  to  subdivide 
those  funds,  or  either  of  them,  and  restrict 
the  several  subdivisions  to-  the  objects  fOr 
which  they  may  be  Indicated.  The  third  sub- 
^Ttsion  of  the  section,  which  declares  that 
"the  general  fund  shall  be  applied  and  used 
for  the  payment  of  all  simis  authorized  by 
law  to  be  paid  out  of  the  general  fund,  and 
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not  otherwise  provided  for  in  this  act,"  Im- 
plies that  the  whole  of  the  general  fund  shall 
be  so  applied  and  used,  and  that  the  holder  of 
any  claim  against  the  city  which  is  payable 
out  of  the  general  fund  is  entitled  to  have 
his  claim'  audited,  and  also  to  have  It  paid. 
If,  at  the  time  of  presentation  for  payment, 
there  is  sufficient  money  therefor  In  the  gen- 
eral fund.  Section  76  of  the  consolidation  act 
declares  that  "the  general  fund  consists  of 
all  moneys  in  the  treasury  not  designated  and 
set  apart  by  law  to  a  specified  use,  and  of  the 
overplus  of  any  special  fund  remaining  after 
the  satisfaction  of  all  demands  upon  it" ;  and 
in  section  83  It  is  declared  that  "the  term 
law'  or  laws,'  as  used  in  this  act.  Is  never 
to  be  understood  as  applicable  to  any  regu- 
lation of  the  board  Of  education,  or  of  the 
board  of  supervisors,  but  only  applicable  to 
the  constitution,  and  the  laws  made  or  adopt- 
ed by  the  legislature  in  pursuance  thereof." 
The  estimate  which  the  board  of  supervisors 
is  directed  to  make  of  the  necessities  of  the 
several  funds,  as  the  basis  of  the  tax  which 
they  will  levy,  is  not  a  conclusive  determina- 
tion of  the  amount  that  may  be  expended 
for  these  several  necessities;  and,  although 
the  failure  to  levy  a  tax  which  shall  raise  a 
sufficient  amount  of  money  for  these  needs 
will  prevent  the  expenditures,  yet,  if  the  mon- 
ey has  been  collected  and  is  In  the  treasury, 
applicable  thereto,  its  expenditure  or  disburse- 
ment is  not  limited  by  the  amount  of  the  es- 
timate. In  the  present  case  the  board  of  su- 
pervisors were  required  to  estimate  the  ex- 
penses that  would  be  incurred  at  the  general 
election  for  the  year  1884,  and.  In  the  exer- 
cise of  their  Judgment,  they  deemed  it  neces- 
sary to  provide  the  sum  of  $150,000  therefor. 
As  the  incurring  of  these  expenses  was  not 
under  their  control.  It  would  not  be  compe- 
tent for  that  body  to  determine  the  amount 
that  should  be  expended,  and  their  estimate 
would  be,  at  most,  only  an  approximate  opin- 
ion, of  the  amount  of  the  expense.  Nor  does 
the  fact  that  their  estimate  was  too  low  de- 
prive the  holders  of  daims  for  the  excess 
alMve  this  estimate  of  the  right  to  payment, 
80  long  as  there  is  money  In  the  treasury  ap- 
plicable thereto.  See  Cashln  v.  Dunn,  58  Cal. 
582;  Welch  v.  Strother,  74  Cal.  415, 16  Pac.  22. 
The  duties  of  the  defendant  are  defined  in 
the  consolidation  act  and  other  statutes,  and 
It  is  not  competent  for  the  board  of  super- 
visors, by  any  ordinance  or  resolution,  to  re- 
strict him  in  the  exercise  of  his  office,  or  to 
absolve  him  from  the  poformance  of  these 
duties.  Ii  a  demand  upon  the  treasury  has 
been  approved  and  ordered  paid  by  the  prop- 
er board  or  officer,  and  is  presented  to  him 
in  proper  form,  and  he  has  satisfied  himself 
that  the  money  is  legally  due  and  remains  un- 
paid, and  that  payment  thereof  from  the  treas- 
ury is  authorized  by  law,  it  becomes  his  duty 
to  audit  the  demand,  and  tbe  holder  of  the 
demand  has  a  right  to  tbe  enforcement  of  this 
duty.  He  is  not  Justified  in  showing  any  fa- 
voritism by  auditing  the  claim  of  one  per- 
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son  In  preference  to  tbat  of  another,  upon 
the  thewy  that  there  may  not  he  soinclent 
money  in  the  treasury  to  meet  all  demands 
upon  it;  and,  as  the  appellant  herdn  can,  In 
law,  have  no  choice  as  to  which  of  ^t8  credit- 
ors shall  first  be  paid,  It  cannot  restrain  the 
defendant  from  auditing  demands  against  it 
which  have  been  pr(q;>erly  allowed  and  or- 
dered paid.    The  Judgment  is  afllrmed. 

We  concur:   yANFLBB!T,J.;  OAROUTTE, 


OITI  AND  COUKTT  OF  SAN  FKANOISOO 
V.  WIDBBR.     (8.  F.  21.) 

(Supreme  Court  of  California.    Feb.  21,  1806.) 

Department  1.  Appeal  from  superior  comi; 
city  and  county  of  San  Francisco;  Charles  W. 
Slack,  Judge. 

Action  by  the  city  and  county  of  San  Franciaco 
against  J.  H.  Widber.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

W.  C.  Gravea,  for  appellant  Thornton  & 
Merzbach,  for  respondent 

PER  CURIAM.  This  case  is  a  compRnion  to 
B.  F.  20,  this  day  decided  (43  Pac  960);  that 
action  having  been  brought  to  prevent  the  audit- 
ing, while  this  was  brought  to  prevent  the  pay- 
ment, of  certain  demands  against  the  appellant 
The  principles  therein  declared  are  applicable  to 
the  present  case,  and  upon  its  authori^  the  judg- 
ment appealed  nrom  la  affirmed. 


HAVENS  V.  DONAHUE.     (S.  F.  16.) 
(Supreme  Ciourt  of  CJalifornia.    Feb.  21,  189C.) 

CONTRAOTS — PBRrOBMANCB — ASCHITBCTS. 

1.  Under  a  contract  with  an  architect  to  fur- 
nish the  necessary  drawings,  specifications,  and 
details  for  the  construction  of  a  building  for  a 
certain  percentage  on  the  total  cost  of  the  con- 
struction of  the  building,  the  architect  after 
furnishing  the  drawings,  etc.,  is  not  limited,  in 
case  his  employment  is  terminated  before  the 
construction  of  the  building  is  completed,  to  a 
recovery  of  the  percentage  on  the  cost  of  the 
building  in  so  far  as  it  was  at  the  time  complet- 
ed. 

2.  An  architect  employed  to  famish  plans 
for  the  erection  of  a  building  on  a  site  on  which 
there  is  another  building,  occupied  by  tenants, 
is  not  liable  to  the  owner  by  disclosure  of  the 
intended  erection  of  the  new  building— the  archi- 
tect having  neither  contracted  nor  been  requested 
to  keep  such  fact  a  secret— for  the  loss  of  rent 
caused  by  the  vacation  of  the  building  by  the 
tenants. 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Francisco. 

Action  by  Charlee  1.  Havens  against  Annie 
Donahue.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

Stanley,  Hayes,  McEnemey  &  Bradley,  (or 
appellant  Boyd,  Fifleld  &  Hoburg,  for  re- 
spondent 

GAROUTTB,  J.  Thia  Is  an  action  to  re- 
cover for  the  services  of  an  architect  Judg- 
ment went  for  plaintiff,  and  defendant  ap- 
peals from  the  Judgment,  and  also  from  an 


order  denying  her  motion  for  a  new  trial. 
Plaintlfrs  contract  was  to  fumisb  all  neces- 
sary general  drawings,  specifications,  and  de- 
tails for  the  construction  of  a  building,  upon 
a  commission  of  2%  per  cent  upon  the  total 
cost  He  was  paid  $3,750  under  the  cmitract 
and  seeks  to  recover  the  balance. 

Defendant's  first  claim  is  tbat  under  snch 
contract,  plaintiff  waa  only  entitled  to  re- 
cover his  commissions  upon  the  cost  of  con- 
stmctlon  as  far  as  the  building  had  proceed- 
ed at  the  time  his  employment  was  termi- 
ated.  This  contention  cannot  be  sustained. 
Plaintiff  had  nothing  to  do  with  the  con- 
struction of  the  building.  His  contract  was 
simply  to  furnish  the  plans,  drawings,  and 
specifications,  and  this  be  did.  The  actual 
construction  and  cost  of  construction  are 
only  material  to  him  as  fixing  the  amount  of 
defendant's  liability  for  the  services  ren- 
dered. Again,  the  complaint  also  charged 
upon  a  quantum  meruit,  and  the  court  found 
the  value  of  the  plaintiff's  services  at  the 
amount  fixed  by  the  Judgment  This  would 
seem  to  dispose  of  any  question  upon  sncli 
contention. 

The  defendant,  by  her  pleading,  set  up  a 
eonnterclaim  to  the  amount  of  $5<X).    Ttiis 
counterclaim   is  based   upon   allegationB  to 
the    effect   that    she    (defendant)    employed 
plaintiff,  as  an  architect,  to  furnish  the  plans, 
etc.,  for  the  erection  of  a  certain  building 
upon  a  site  where  a  building  of  hers  wag 
then  standing,  which  was  occupied  by  ten- 
ants; that  plaintiff  Improperly  notified  a  re- 
porter of  the  San  Francisco  Chronicle  of  ber 
Intention  to  erect  a  building  upon  such  site, 
and  also  furnished  the  paper  a  drawing  of 
said  building.    And  It  la  alleged  that  these 
things  were  published  in  that  paper  as  a 
matter  of  public  news,  and  thus  came  to  tlie 
knowledge    of    defendant's    tenants,    it  is 
charged  that,  by  reason  of  these  facts  comin; 
to  their  notice,  some  of  them. removed  from 
her  building;    thus  depriving  her  of  fntnrt 
prospective  rents  and  profits,  and  damaging 
ber  to  the  extent  of  such  prospective  teota 
We  attach  but  little  Importance  to  this  con- 
tention.    Aside  from  the  remoteness  of  the 
damages  sought  to  be  recovered,  and  their 
contingent  and  speculative  character,— mat- 
ters which  we  will  not  discuss.— there  is  no 
cause  for  relief  stated.    There  is  no  auc- 
tion tbat  plaintiff  agreed  not  to  make  dis- 
closure of  defendant's  intentions  to  erect  tlie 
building,  nor  was  he  requested  not  so  to  do. 
Neither  did  the  law  cast  upon  him  any  dutj 
to  keep  his  knowledge  as  to  these  matters 
to  himself.     It  necessarily  follows  that  no 
cause  of  action  is  stated.    The  relations  aris- 
ing between  the  plaintiff  and  defendant  came 
solely  from  the  contract,  and  we  cannot  see 
that  they  were  In  any  sense  confidential. 
Section  1881  of  the  Code  of  OvU  Procedure 
treats  of  confidential  relations  existing  be- 
tween certain  parties,  but  the  facts  of  the 
present  case  do  not  bring  it  within  the  pro- 
visions of  that  section.     We  do  not  tbisi 
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the  dlsdosores  here  made  were  any  more 
confidential  than  If  the  dealer  furnishing  the 
lumber,  or  the  contractor  who  was  to  do  the 
work,  had  given  notice  to  the  public  that  the 
building  was  to  be  erected. 

It  would  appear  that  the  principal  contro- 
reray  in  ttils  case  centers  around  the  loca- 
tion of  a  certain  stack  of  chimneys,  and  dam- 
ages are  claimed  from  plaintiff  for  an  al- 
leged mislocation  of  these  chimneys  upon 
the  plans.  The  building  was  to  be  seven 
stories  Is  height  The  six  upper  floors  were 
arranged  for  offices,  and  each  was  a  dupli- 
cate of  the  other.  During  the  progress  of 
construclion  the  seventh  floor  was  changed 
to  a  photographic  gallery.  The  chimneys 
were  located  according  to  the  original  plan, 
which  contemplated  this  floor  to  be  devoted 
to  offices,  and  were  not  located  in  the  proper 
place  for  a  gallery,  and  this  fact  was  the 
occasion  of  the  controversy  arising  between 
these  parties.  The  trial  court  found  in  favor 
of  plalutift  upon  the  charge  of  negligence,  and 
as  the  evidence  is  conflicting  the  Judgment 
will  not  be  dlsturl>ed  upon  this  ground.  The 
claim  of  defendant  at  the  trial  of  the  case 
was  that  plaintiS  furnished  a  gallery  plan 
for  the  seventh  floor,  locating  the  chimneys 
in  the  partition  wall,  and  that  when  actual- 
ly located  they  came  through  the  floor  at  a 
distance  of  five  feet  therefrom.  But  this  un- 
fortunate condition  was  not  attributable  to 
the  architect,  and  the  court  has  so  found.  It 
arose  from  the  delay  practiced  by  the  de- 
fendant in  arriving  at  a  determination  to 
change  the  seventh  floor  from  an  office  floor 
to  that  of  a  gallery;  for,  at  the  time  this 
change  was  determined  upon,  the  chimneys 
liad  been  erected  by  the  contractors  accord- 
ing to  the  original  plans.  This  fact  is  undis- 
puted. When  the  gallery  plan  was  adopted 
the  chimneys  were  already  there.  The  mis- 
chief was  done,  and  there  was  no  remedy 
for  It  It  may  be  assumed,  for  present  pur- 
poses, that  prior  to  tills  time,  plalntttr  had 
furnished  a  gallery  plan,  showing  the  loca- 
tion of  the  chimneys  to  be  In  the  partition 
wall;  but  at  that  time  the  chimneys  had  not 
been  built,  the  contract  for  their  building 
had  not  been  let  and  then  they  could  have 
been  placed  according  to  such  plan.  A  wit- 
ness (Sullivan)  was  sworn,  and  placed  upon 
the  stand,  when  counsel  for  defendant  soid: 
"I  want  to  prove  tliat  Mr.  Sullivan  got  this 
sketch  from  Mr.  Havens  between  the  18th 
and  20th  of  July,  1892.  (Counsel  referred  to 
a  lithographic  sketch  of  the  gallery,  which 
was  sent  East  to  various  photographers  for 
the  purpose  of  securing  a  tenant  but  was 
not  and  did  not  purport  to  be  a  copy  of 
defendant's  Exliibits  D  and  E.)"  An  ob- 
jection was  sustained  to  the  offer.  Appel- 
lant's attorney  stated  at  the  time  that  tte 
offered  thl»  evidence  for  what  it  was  worth. 
The  trial  court  concluded  that  as  evidence  it 
was  worth  nothing,  and  we  think  the  con- 
clusion right  The  offer  to  prove  this  sketch 
was  too  general  to  be  of  any  service.     If 


the  evidence  had  been  Introduced  aa  offered, 
it  would  have  been  entirely  too  vague  and 
indefinite  to  liave  given  the  cotirt  any  light 
upon  the  issue  then  under  consideration. 
And  under  any  circumstances,  in  view  of  all 
the  other  evidence  in  the  case,  it  is  a  matter 
of  too  slight  importance  to  demand  a  re- 
versal of  the  Judgment  We  find  nothing 
further  In  the  record  demanding  our  consid- 
eration. For  the  foregoing  reasons  the  Judg- 
ment and  order  are  affirmed. 


We      concur: 
FLEET,  J. 


HABBISON,     J.;      VAN 


BOSENBERGER  t.  PACIFIC  COAST  RT. 

CO.     (L.  A.  86.)' 
(Supreme  Court  of  California.    Feb.  21,  1896.) 

Mastih  and  Bbbvant— Tbrm  of  Emfloimbht— 
Wbonofdi,  Dischabob. 

1.  Under  Civ.  Code,  S  2010,  providing  that 
"a  servant  1b  presumed  to  have  been  liired  for 
auch  length  of  time  as  the  parties  adopt  for  the 
estimatioD  of  wages,  a  hiring  at  a  yearly  rate 
is  presumed  tc  be  for  one  year,"  an  employment 
at  a  stated  yearlr  salary,  without  other  agree- 
ment as  to  the  time,  constitutes  a  contract  for 
one  year,  and  this  will  not  l>e  changed  by  the 
fact  of  the  monthly  payment  of  salary,  nor  by 
the  custom  of  the  employer,  a  railroad  company, 
or  of  all  railroad  companies,  to  employ  only  by 
the  month. 

2.  In  an  action  by  an  employe  wrongfnlly 
discliarged  to  recover  wages,  be  is  not  required, 
as  a  condition  of  recovery,  to  show  whether  or 
not  he  has  endeavored  to  secure  other  employ- 
ment and,  if  so,  with  what  result,  such  facts 
being  matters  of  defense,  as  to  which  the  bur- 
den of  tioth  pleading  and  proof  rests  on  defend- 
ant 

Department  1.  Appeal  from  superior 
court  San  Luis  Obispo  county;  V.  A.  Oregg, 
Judge. 

Action  by  B.  B.  Rosenberger  against  the 
Paciflc  Coast  Railway  Company.  Judgment 
for  plalntiS,  and  defendant  appeals.   Affirmed. 

Wilcoxon  &  Bouldln  and  J.  M.  Wilcoxon^ 
for  appellant  Graves  &  Graves,  for  respond- 
ent 


PER  CURIAM.  This  cause  was  tried  by 
the  court  and  a  Jury,  the  plaintiff  had  Judg- 
ment and  the  defendant  appeals  therefrom, 
and  from  an  order  denying  a  new  trial.  The 
plaintiff  claimed  that  he  was  employed  by 
the  defendant  as  an  accountant  for  the  period 
of  one  year,  commencing  November  24,  1893, 
at  a  salary  of  $1,800  per  annum,  payable  in 
monthly  installments  of  $150,  and  that  he 
was  discharged  without  cause  March  24, 1894. 
This  action  was  commenced,  July  17,  1894, 
to  recover  three  months'  salary,  from  March 
24  to  June  24,  1893,  amuutlng  to  $450,  and  for 
that  Bum  he  recovered  Judgment  The  de- 
fense waa  that  the  employment  was  not  for 
any  deflnite  time,  and  tliat  tils  discharge  was 
Justifiable,  because  of  his  failure  to  give  bond 
for  the  faithful  discharge  of  his  duties. 

Prior  to  the  employment  in  question,  plain- 

1  Rehearing  denied.  Digitized  by  VjOOQ IC 


na,  ana  naa  maae  an  application  lor  employ- 
ment to  the  auditor  ot  the  Oregon-  Improve- 
ment Company,  ■Tlth  which  company  de- 
fendant Is  connected.  C.  O.  Johnson,  defend- 
ant's superintendent,  wrote  plaintiff,  Novem- 
ber 4,  18%,  to  know  whether  he  was  still  an 
applicant,  and  for  information  as  to  experi- 
ence, salary  required,  etc.  To  this  letter 
plaintiff  replied,  saying,  as  to  salary,  that  it 
should  be  worth  $1,800  or  |2,000  a  year.  To 
this  Johnson  replied  bv  telegraph,  saying: 
"Yours  ninth.  Salary  eighteen  hundred. 
Change  immediate  if  possible.  Could  prob- 
ably arrange  transportation.  Wire  earliest 
date.'!  Plaintiff  arrived  at  San  Luis  Obispo 
the  night  of  November  24tb,  and  on  the  morn- 
ing of  the  25tb  talked  with  Mr.  Johnson  an 
hour  and  a  halt,  but  plaintiff  was  unable  to 
state  with  any  particularity  what  was  said, 
but,  as  he  expressed  it:  "As  near  as  I  can 
give  it,  we  arrived  at  an  understanding  to 
furnish  me  one  year's  employment  upon  sat- 
isfactory performance  of  my  duties  which  I 
had  undertaken.  *  *  -  I  say  that,  as  near 
as  I  can  recollect,  we  arrived  at  that  under- 
standing." Mr.  Johnson  testified  that,  in  this 
eonversation,  nothing  was  said  as  to  salaiy, 
or  the  term  for  which  be  was  employed,  but 
that  it  related  wholly  to  the  duties  be  was  to 
perform.  Though  plaintiff  was  paid  month- 
ly, up  to  the  time  of  his  discharge,  at  the  rate 
of  $1.50  per  month,  the  correspondence  con- 
stituted a  hiring  for  a  year.  Section  2010  of 
the  Civil  Code  provides:  "A  servant  is  pre- 
sumed to  have  been  hired  for  such  length  of 
time  as  the  parties  adopt  for  the  estimation 
of  wages.  A  hiring  at  a  yearly  rate  Is  pre- 
sumed to  be  for  one  year;  a  hiring  at  a  daily 
rate,  for  one  day;  a  hiring  by  piece  work, 
for  no  specified  time."  The  payment  by  the 
mraitfa,  at  the  monthly  proportion  of  the  year- 
ly rate,  would  not,  of  itself,  be  sufficient  to 
change  the  contract  to  a  hiring  by  the  month; 
nor  would  the  custom  of  the  defendant,  or  of 
all  railroad  companies,  to  hire  by  the  month 
convert  the  contract,  created  by  the  corre- 
spondence between  the  parties,  which,  under 
the  Code,  constituted  a  contract  for  a  year. 
Into  a  contract  by  the  month.  If  the  corre- 
spondence had  not  fixed  the  term  for  which 
the  plaintiff  was  hired,  section  2011  of  the 
Civil  Code,  as  Well  as  the  custom,  would 
have  made  a  hiiing  by  the  month.  Upon 
this  point,  the  instruction  to  the  jury  was 
right  and  the  verdict  justified  by  the  evi- 
dence. 

The  second  defense,  viz.  the  failure  of  the 
plaintiff  to  give  a  bond  for  the  faithful  dis- 
charge of  his  duties,  was  not  established  at 
the  trial  This  was  an  afllrmatlve  defense, 
alleged  by  the  dt'endant  in  its  answer,  and, 
unless  established  by  evidence,  would  not 
prevent  a  recovery  by  tne  olalntiff.  The  ap- 
pellant does  not  claim  that  the  giving  of  a 
bond  was  orie'lnally  made  a  condition  of  the 
emplfyment    or  that  any  reference  thereto 


piaintiii  had  entered  upon  tne  aischarge  or 
his  duties,  but  alleged,  in  its  answer,  that 
there  was  a  general  usage  among  railroad 
companies  to  require  bonds  from  those  of 
their  employes  whose  duties  required  the 
handling  of  money,  and  that  the  plaintiff  was 
aware  of  this  usage,  and  contends  from  this 
that  it  entered  into  and  formed  a  part  of  the 
contract  of  employment  To  establish  this 
defense.  It  was,  therefore,  necessary  for  the 
defendant  to  show  not  only  the  "existence  of 
the  usage,  but  also  that  the  plaintiff  was 
aware  of  its  existence  at  the  time  of  the  hir- 
ing. The  record,  however,  fails  to  show  that 
any  evidence  of  this  nature  was  presented  to 
the  jury.  Mr.  Johnson,  who  was  the  only 
witness  on  the  part  of  the  defendant  at  the 
trial,  testified  that  the  plaintiff  was  dischar- 
ged for  the  reasoc  that  he  failed  to  furnish 
such  a  bond,,  but  no  question  was  asked  him  on 
behalf  of  the  appellant  respecting  the  usage 
of  railroad  companies  in  requiring  bonds  to 
be  given,  or  the  knowledge  of  the  plaintiff  of 
such  usage.  Upon  his  cross-examination,  aft- 
er be  had  statea  that  there  was  no  other 
contract  with  the  plaintiff  with  reference  to 
the  employment  than  the  correspondence 
which  was  in  evidence,  he  was  asked  what 
right  he  had  to  require  him  to  give  a  bond, 
to  which  he  replied:  "Because  he,  in  his  let- 
ter, showed  that  he  was  sufficiently  familiar 
with  railroad  usage  to  know  the  necessity  of 
a  bond  in  connection  with  his  duties."  Tbis 
is  the  only  evidence  In  the  case  with  refer- 
ence either  to  the  usage  or  the  knowledge  of 
the  plaintiff,  and  falls  far  short  of  establish- 
ing either.  The  letter  referred  to  is  entirely 
silent  upon  this  subject,  and  gives  no  gronnd 
for  InfeiTing  either  the  existence  of  the  usage 
or  the  knowledge  of  the  plaintiff.  The  re- 
quest of  the  plaintiff  that  he  give  a  bond, 
which  was  made  by  the  defendant  after  he 
bad  entered  upon  his  duties,  did  not  make  it 
one  of  the  terms  of  the  employment  nor  were 
those  terms  varied  by  the  fact  that  In  pur- 
suance of  that  request  he  filled  out  the  blank 
application  which  was  handed  him. 

The  court  properly  refused  the  instmctioD 
asked  by  the  defendant  While  It  is  the  doty 
of  an  employe  who  has  been  wrongfully  dis- 
charged to  seek  other  employment,  and  thos 
diminish  the  damages  sustained  by  him,  be 
is  not  required,  as  a  condition  of  recovoy,  to 
show  that  he  has  made  such  endeavor  and 
failed.  The  ourden  is  on  the  defendant  to 
show  that  be  could,  oy  diligence,  have  ob- 
tained employment  elsewhere.  Whatever 
compensation  may  have  been  received  in  such 
employment  is  also  to  be  shown  by  the  de- 
fendant in  mitigation  of  damages;  otherwise, 
the  damages  will  be  measured  by  the  salary 
or  wages  agreed  to  be  paid.  Suth.  Dam.  i 
693;  Costigan  v.  Railroad  Co.,  2  Denio.  609; 
Howard  v.  Daly,  61  N.  Y.  362;  Utter  v.  Chap- 
man, 43  Cal.  279.  The  judgment  and  order 
are  affirmed. 
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THOMAS  et  al.  T.  SAN  DIEGO  COLLEGE 

OO.  et  al.     (No.  19,560.) 
(Supreme  Court  of  California.     Feb.  25,  1896.) 

JCDOMBNT  —  RiOBT    TO    Ck>KTROL    BXBCUTIOa  — 

Pbactiob— ScsPEKniso  Sale  dndkr 
Decree  or  Foreclosure. 

1.  Trustees  to  whom  a  mortgage  secnring 
bonds  18  made  payable,  and  who  have  foreclosed 
such  mortgage,  have  not  such  absolute  control 
over  the  decree  as  will  preclude  the  court  from 
ordering  a  sale  of  the  property  thereunder,  over 
their  objection,  on  motion  of  one  of  the  bond- 
holders, though  he  is  also  owner  of  the  equity  of 
redemption  in  the  proper^. 

2.  An  error  in  granting  an  order  on  a  mo- 
tion of  which  no  notice  was  given  the  adverse 
party  is  without  prejudice,  where  a  motion  to 
set  aside  the  order  is  afterwards  made  and  beard. 

3.  The  depreciation  of  property  owing  to  gen- 
eral bnsiness  depression  is  not  a  sufficient  reason 
to  justify  a  court  in  ordering  a  suspension  of  the 
sale  of  mortgaged  premises  under  a  decree  of 
foredoanre,  and  a  plaintiff  is  not  entitled  to  such 
an  order,  against  the  objection  of  other  parties 
in  interest,  where  the  conditions  have  not  cnanged 
sinoe  be  took  bis  decree  and  bad  an  order  of  sale 
issue,  under  whidi  no  sale  was  made  because  of 
au  irregularity. 

(Tommiasloners*  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; George  Puterbaugh,  Judge. 

Action  by  R.  A.  Thomas,  William  Collier, 
and  J.  E.  Fisbbum,  trustees,  against  the  San 
Diego  College  Company,  Oeorge  Hannabs, 
assignee,  and  O.  J.  Stough.  Plaintiffs  appeal 
from  two  orders  after  decree.     Affirmed. 

Trlppet,  Boone  &  .Neale,  for  appellants. 
CoDklln  &  Hughes,  for  respondents. 

HAYES,  C.  Tbls  appeal  is  by  the  plaintiffs 
from  two  orders,  made  after  Judgment;  tbe 
first  directing  the  Immediate  issuance  and 
eiecntlon  of  an  order  of  sale,  made  upon  the 
ex  parte  application  of  defendant  Stougb,  and 
the  second  an  order  denying  plaintiffs'  mo- 
tion asking  that  the  order  of  sale  be  recalled, 
or  that  Its  execution  be  postponed. 

The  San  Diego  College  Company  Issued  298 
bonds,  for  the  sum  of  $100  each,  together 
with  Interest  coupons  thereto  attached,  and 
executed  to  the  plaintiffs,  as  trustees,  a  mort- 
gage upon  several  parcels  of  real  estate  to  se-. 
cnre  the  same,  the  most  valuable  of  which  is 
known  as  the  "College  Campus,"  upon  which 
there  was  a  large  building.  Tbe  above-enti- 
tled action  was  brought  to  foreclose  said 
mortgage,  and  a  decree  of  foreclosure  was  en- 
tered therein  December  22,  1893.  Tbe  find- 
ings set  out  tbe  names  of  tbe  holders  and 
owners  of  said  bonds,  and  tbe  number  held 
by  each,  from  which  It  appeared  that  defend- 
iint  O.  J.  Stougb  was  tbe  holder  of  157  of 
said  bonds,  132  of  which  be  owned,  and  tbe 
remaining  25  be  held  as  collateral  security, 
the  college  company  being  the  owner,  sub- 
ject to  tbe  pledge  thereof.  Defendant  Han- 
nabs Is  the  assignee  of  tbe  college  company, 
an  Insolvent  debtor.  Prior  to  the  commence- 
ment of  the  foreclosure  proceedings,  and  also 
prior  to  tbe  Insolvency  of  the  college  com- 
pany, defendant  Stougb  became  the  owner  of 


the  mortgaged  property,  but  took  It  subject 
to  said  mortgage,  and  was,  therefore,  a  nec- 
essary party  to  the  foreclosure  salt  The  de- 
cree directed  certain  parcels  of  the  mort- 
gaged property  to  be  first  sold,  and,  on  March 
13,  1894,  an  order  of  sale  waa  Issued,  and  un- 
der it  tbe  sheriff  sold  all  the  property  except 
that  known  as  the  "(College  CamptiB."  But 
this  sale,  made  on  May  21, 1894,  did  not  real- 
ize enough  to  pay  the  Interest  due  on  the 
bonds,  and  the  condition  npon  which  the  re- 
mainder of  the  property  could  be  sold  was 
thereby  fixed,  and  the  "College  Campus" 
property  was  afterwards  advertised  to  be 
sold  on  July  2,  1894,  but  by  direction  of 
plaintiffs'  attorneys  it  was  readvertised,  and 
was  offered  for  sale  on  August  1,  1894,  and 
on  that  day  L.  Ik  Boone  and  O.  A.  Trippet 
(two  of  plaintiffs'  attorneys),  "on  their  own 
responsibility  and  not  for  their  clients,"  bid 
therefor  ?3,000,  but  refused  to  complete  the 
purchase,  because,  as  they  claimed,  tbe  sale 
was  made  without  legal  notice.  On  August 
28,  1894,  the  first  of  said  orders  was  entered 
In  said  cause  npon  motion  of  Conklln  & 
Hughes,  attorneys  for  defendant  Stough,  but 
without  notice  to  counsel  for  plaintiffs.  Tbe 
order  recited  that  It  appear«id  "to  the  satis- 
faction of  the  court  that  O.  J.  Stough,  named 
as  defendant  In  said  cause,  is  the  person 
most  largely  Interested  in  tbe  enforcement  of 
said  decree."  A  writ  was  accordingly  issued 
that  day,  and  cotmsel  for  plaintiff  moved,  up- 
on notice  to  counsel  for  defendant  Stough,  to 
recall  said  writ,  and  postpone  tbe  sale  until 
the  further  order  of  the  court,  upon  tbe 
grounds  (1)  that  said  writ  was  Issued  with- 
out their  request,  knowledge,  or  consent;  (2) 
"that  it  is  against  the  interests  of  plaintiffs' 
cestuls  que  trustent  to  have  a  sale  made  of  the 
mortgaged  premises  at  the  present  time;"  and 
(3)  "that  equity  and  Justice  to  the  bondhold- 
ers named  In  the  Judgment  herein  demands 
that  the  sale  of  said  premises  be  iKwtponed." 
This  motion  was  denied,  and  plaintiffs  ap- 
peal from  the  order  denying  It,  and  from  the 
ex  parte  order  directing  the  writ  to  Issue. 
The  facts  appear  in  a  bill  of  exceptions. 

In  support  of  the  second  and  third  grounds 
of  said  motion,  an  affidavit  made  by  L.  L. 
Boone  was  read,  to  the  effect  that,  as  he  was 
informed  and  believed,  the  improvements  on 
the  "College  Campus"  property  cost  $40,000; 
that  the  buildings  thereon  were  designed  for 
college  purposes;  that  their  chief  ralue  de- 
pends upon  the  use  to  which  they  might  be 
put;  that  it  is  the  opinion  of  real-estate 
agents  that  a  purchaser  could  be  found  at  tbe 
price  of  $12,000,  but  that,  owing  to  the  pres- 
ent depressed  financial  condition  of  the  coun- 
try it  would  take  some  time  to  find  a  pur- 
chaser at  that  price,  say  six  months;  that, 
since  the  last  attempted  sale,  the  attorneys 
for  the  bondholders,  other  than  Stough,  have 
been  making  efforts  among  themselves  to 
raise  sufficient  money  to  enable  them  to  bid 
$6,000;  but,  as  the  principal  bondholder.  Mr. 
Grob,  lives  in  Nebraska,  it  would  take  some 
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ttme  to  complete  arrangements,  in  which 
event  affiant  believed  a  told  of  $6,000  would 
be  made;  but  that.  If  a  sale  were  forced  Im- 
mediately, not  more  than  $3,000  would  be  ob- 
tained. 

Appellants  contend  that  a  writ  for  the  en- 
forcement of  the  Judgment  could  not  proper- 
ly issue  without  their  request  or  consent. 
There  is  no  doubt  about  the  general  proposi- 
tion laid  down  in  Freeman  on  Executions 
(section  21),  that,  "as  the  Judgment  is  the 
property  of  the  plaintiff,  he  alone,  while  the 
property  remains  his,  is  entitled  to  exercise 
dominion  over  it,"  and  "to  allow  another  to 
control  the  writ  Is  to  turn  the  dominion  of 
the  property  over  to  some  one  who  is  not  en- 
titled to  it."  But,  It  will  be  observed  that 
the  learned  author  is  speaking  of  cases 
where  the  plaintiff  "is  the  only  one  entitled 
to  the  fruits  of  the  judgment,"  and  in  the 
same  section  he  further  says:  "A  stranger 
may  acquire  an  equitable  right  to  the  benefit 
of  the  execution,  or  to  the  property  upon 
which  it  Is  levied;  and  such  equitable  right 
may,  in  most  cases,  given  him  authority  to 
sue  out  and  conduct  the  process."  So  that 
it  is  the  ownership  of  or  Interest  in  the  Judg- 
ment, or  In  the  fruits  of  the  execution,  or  in 
the  property  upon  which  It  is  levied,  which 
authorizes  a  party  to  cause  it  to  be  Issued. 
In  Cortez  v.  Superior  Court,  88  Cal.  274,  24 
Pac.  1011,  It  was  held  that  a  commissioner 
in  partition  who  is  allowed  a  fee  for  his 
services,  the  amount  of  which  is  fixed  by 
the  court  and  made  a  charge  upon  the  land, 
is  a  "party  in  whose  favor  Judgment  is  giv- 
en," within  the  meaning  of  the  word  "par- 
ty" as  used  in  section  681  of  the  Code  of 
Civil  Procedure.  In  Kelly  v.  Israel,  11 
Paige,  147,  cited  by  respondent,  there  were 
several  mortgages,  in  favor  of  different  par- 
ties, and  a  decree  of  foreclosure  had  been  en- 
tered In  each,  and  the  property  ordered  sold 
by  a  master  under  one  of  the  decrees,  but 
for  the  benefit  of  all.  The  master,  having 
advertised  .the  sale,  postponed  it  at  the  re- 
quest of  the  complainant's  solicitor.  One 
De  Launy,  the  assignee  of  a  Junior  mortgage 
for  $20,000,  but  who  was  not  made  a  party 
because  his  assignment  had  not  been  re- 
corded, but  who  came  in  and  stipulated  to  be 
bound  by  the  decree,  thereupon  tendered  to 
the  complainant  the  fuU  amount  of  the  three 
decrees,  with  Interest  and  costs,  upon  condi- 
tion that  he  would  assign  the  decrees  to  him; 
which  offer  was  declined.  Thereupon  Rog- 
ers and  Sagory,  De  Launy's  assignors  (who 
had  assigned  the  mortgage  as  security  only), 
and  De  Launy.  petitioned  the  chancellor, 
praying  that  the  complainant  might  be  re- 
quired to  proceed  and  sell  the  premises,  or 
that  he  should  assign  the  decree  to  De  Lau- 
ny upon  payment  of  the  amount  due.  An 
order  was  thereupon  made  permitting  such 
payment,  and  authorizing  the  party  paying 
the  same  to  proceed  to  sell  the  property. 
Upon  appeal  from  this  order,  made  by  the 
vice    chancellor,    the    court,    among    other 


things,  said:  "If  the  complainant  neglects 
to  proceed  to  a  sale  with  due  dllig«ice,  the 
court,  upon  the  application  of  any  other  pai^ 
ty  interested  in  the  execution  of  the  decree, 
will  commit  the  prosecution  thereof  to  him; 
or,  if  the  decree  has  already  been  placed  in 
the  hands  of  a  master  to  be  executed,  will 
direct  him  to  proceed  to  a  sale  without  delay, 
notwithstanding  any  directions  be  may  re- 
ceive to  the  contrary  from  the  complainant 
or  his  solicitor.  Indeed,  It  is  the  duty  of  the 
master,  without  any  special  order  of  the 
court  for  that  purpose,  to  proceed  to  a  sale 
of  the  property  with  all  reasonable  diligence, 
if  requested  to  do  so  by  any  party  to  the 
suit  who  must  necessarily  be  Injured  by  the 
delay  If  the  sale  is  stayed  without  a  suffi- 
cient cause." 

In  that  case,  the  circumstances  requiring 
the  action  of  the  court  were  stronger  than 
here,  and  the  action  of  the  court  was  invok- 
ed by  petition;  but  the  principle  Involved 
there  and  In  tlie  case  at  bar  is  the  same. 
The  case  here  was  also  equitable.  The  de- 
cree required  the  sale  of  the  property,  and, 
as  no  provision  was  made  in  the  decree  for 
delaying  the  sale,  it  was  the  duty  of  the 
plaintiffs  to  proceed  without  unreasonable 
delay  to  have  the  decree  executed;  and,  up- 
on their  failure  to  do  so,  it  became  the  doty 
of  the  court,  upon  the  complaint  of  any  par- 
ty to  the  suit  Interested  in  Its  execution,  to 
direct  that  its  execution  be  proceeded  with. 
It  would  be  a  vain  thing  to  bestow  upon  a 
court  of  equity  the  power  to  make  a  decree 
which  it  had  no  power  to  enforce,  and  yet 
such  would  be  the  case  if  its  execution  de- 
pended upon  the  pleasure  or  convenience  of 
the  plaintiffs.  It  is  quite  true,  as  urged  by 
appellants,  that  the  trustees  were  the  proper 
plaintiffs  In  the  action,  and  that  the  duty  of 
prosecuting  It  rested  upon  them;  but  It  does 
not  follow  that  they  had  such  absolute  con- 
trol of  thp  action,  or  of  proceedings  under 
It,  as  Is  necessarily  accorded  to  those  who 
litigate  in  their  own  right,  and  not  for  the 
benefit  of  another.  If,  for  example,  they  had 
refused  to  bring  the  action  to  foreclose  the 
mortgage,  it  appearing  that  the  circumstan- 
ces made  it  their  duty  to  do  so,  such  refusal 
would  not  have  tied  the  hands  of  the  court 
or  of  the  bondholders,  and  thereby  prevented 
a  foreclosure.  They  had  no  personal  inte^ 
est  in  prosecuting  the  suit  or  enforcing  the 
decree,  and  were  only  instruments  In  the 
hands  of  the  court,  after  they  brought  them- 
selves within  its  Jurisdiction,  for  the  enforce- 
ment of  the  trust  created  for  the  benefit  of 
others,  and  were  therefore  peculiarly  within 
the  power  and  control  of  the  court  The  re- 
spondent O.  J.  Stough  owned  132  of  said 
bonds,  and  held  25  more  as  collateral  securi- 
ty for  a  debt  of  the  college  company,  and 
was  found  by  the  court  to  be  the  person  most 
largely  interested.  But  it  is  contended  that 
his  interest  was  adversp  to  that  of  the  other 
bondholders.  Inasmuch  as  he  was  the  owner 
of  the  mortgaged  property,  subject  to  the 
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mortgage,  and  therefore  interested  In  baving 
the  property  gold  for  a  amall  sum,  In  order 
that  be  might  redeem  at  a  amall  cost  Bat 
tbe  fact  that  defendant  Stougb  was  the  own- 
er of  the  mortgaged  property  is  an  additional 
reason  in  support  of  his  right  to  make  the 
application,  as  it  shows  that  he  was  not  only 
interested  as  a  bondholder,  but  was  inter- 
ested in  the  property  to  be  sold,  and  tlie 
question  was,  therefore,  not  one  affecting  his 
right  to  apply  for  the  issuance  of  the  order 
of  sale,  but  one  to  be  considered  by  the  court 
as  a  ground  for  granting  or  refusing  his  mo- 
tion. 

But  it  la  contended  that  the  first  order  was 
granted  upon  the  ex  parte  application  of  de- 
fendant Btough,  and  that  plaintiffs  haye  not 
consented  to  or  ratified  the  order.  Whether 
the  court  erred  in  granting  the  order  without 
Qotice  need  not  be  considered,  as  plaintiffs 
were  heard  upon  the  motion  to  recall  the  or^ 
der,  wr  to  stay  its  execution ;  and,  if  their  mo- 
tion was  proi)erly  denied,  tliey  were  not  preju- 
diced by  the  first  order.  The  interest  of  Mr. 
Stongh  was  known  from  the  beginning.  He 
was  made  a  party  because  he  held  the  legal 
title  to  the  mor^ged  premises.  Nor  does 
there  appear  to  have  been  any  cliange  in  the 
condition  of  the  property,  or  in  the  financial 
condition  of  the  country  between  March  13, 
ISH  on  which  date  an  order  of  sale  was  is- 
sued at  plaintiffs'  request,  and  October  5, 
1894,  when  the  motion  to  recall  the  order 
was  denied;  and,  between  those  dates,  and 
after  the  sale  of  the  other  property,  the  "Col- 
lege Campus"  was  twice  advertised  for  sale 
under  plaintiffs'  instructions,  first  for  July  2d, 
and  then  for  August  1st,  and  on  the  last- 
mentioned  day  the  property  was  struck  off  to 
Boone  and  Trippet,  who  afterwards  refused 
to  complete  their  purchase  because  of  some 
alleged  irregularity  or  defect  In  the  notice  of 
eale.  If  July  or  August  were  a  proper  time 
to  sell  said  property,  it  is  difficult  to  under- 
stand why  it  might  not  properly  be  sold  in 
September  or  October.  In  McGown  v.  San- 
ford,  9  Paige,  290,  it  was  held  that  the  fact 
that  property  was  depressed  in  couaequence 
of  the  general  derangement  of  the  finances, 
affldaTits  of  the  defendants  and  others  of 
their  belief  that  the  politics  and  finances  of 
the  countr7  would  be  settled  at  an  extra  ses- 
sion of  congress,  so  as  to  greatly  increase  the 
value  of  property,  were  insufficient  to  Justify 
the  court  in  ordering  a  su^>ension  of  the  sale 
of  mortgaged  premises  imder  a  decree  of  fore- 
closure; and  in  Astor  y.  Romayne,  1  Johns. 
Ch.  310,  it  was  decided  that  the  actual  exist- 
ence of  war  (1814),  where  there  was  no  imme- 
diate danger  of  an  inyaslon  of  the  place  where 
property  was  advertised  to  be  sold,  formed  no 
snffldent  ground  for  suspending  the  sale  of 
mortgaged  premises  under  a  decree. 

Of  course,  what  has  been  said  does  not  con- 
flict with  the  wdl-established  power  of  a 
court  to  refuse  to  confirm  or  to  set  aside  a 
Bale  where  special  dtrcumstances  have  pre- 
vented competition,  and  assurance  is  given 


that,  upon  a  resale,  a  better  price  can  be  oN 
tained,  sufficient  to  justify  the  dday  and  ad>' 
dltional  expense.  The  uncertainty  of  any 
agreement  or  combination  of  the  stockholders 
being  effected,  as  suggested,  is  too  great  to 
justify  a  postponement  of  the  sale.  The  con- 
dition of  the  country  affecting  the  value  of 
the  property  was  well  known  long  before,  and 
ample  time  had  elapsed  after  the  decree  was 
entered  to  consummate  the  arrangements,  if 
such  consummation  were  practicable.  The 
orders  appealed  from  should  be  afOrmed. 

We  concur:    BELCHER,  C;   8EARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  orders  appealed 
from  are  affirmed. 


SMITH  V.   LDNINO  CO.     (No.   15,940.)' 

(Supreme  Cooit  of  California.     Feb.  21,  1896.) 

McKiciPAL  Corporations  — Opbkiko  of  Btrkets 
—Latino  or  Sewers — Contracts. 

1.  In  an  action  on  a  contract  whereby  plain- 
tiff undertoolc  to  lay  a  sewer  in  front  of  defend- 
ant's premises,  it  appeared  that  the  city  ordi- 
nances required  for  such  work  the  consent  of  the 
superintendent,  and  that,  before  the  superintend- 
ent could  issue  a  permit  for  street  work  under  a 
private  contract,  such  contract  must  be  for  work 
on  the  entire  length  of  a  block,  and  be  signed 
by  the  owners  of  ttiree-fourtbs  of  the  frontage; 
that  the  contract  between  the  parties  was  for 
work  in  front  of  defendant's  premises  only, 
which  occupied  but  one-fourth  of  the  frontage. 
Beld,  diat  it  was  implied  that  plaintiff  should 
procure  the  necessary  signatures  of  other  prop- 
erty holders,  and  a  permit  from  the  superintend- 
ent, and  that,  in  the  absence  of  such  acts,  he  ac- 
quired no  rights  under  the  contract 

2.  In  such  case,  in  the  absence  of  evidence 
that  plaintiff  had  a  contract  with  the  owners  ot 
the  necessary  frontage,  he  had  no  authority  to 
do  the  work,  and  could  confer  none  on  another. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Action  by  plaintiff.  Smith,  against  the  Lun- 
Ing  Company,  to  foreclose  a  lien  acquired  un- 
der an  alleged  contract  for  the  construction 
of  a  sewer  in  front  of  defendant's  premises. 
From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.    Reversed. 

J.  P.  Langhorne,  for  appellant.  J.  C.  Bates, 
for  respondent. 

HARRISON,  J.  The  plaintiff  and  the  de- 
fendant entered  into  an  agreement  June  7, 
1893,  by  which  the  plaintiff  was  to  construct 
an  ironstone  pipe  sewer  in  front  of  the  prop- 
erty of  the  defendant  on  Leavenworth  street, 
between  Greenwich  and  Lombard  streets,  in 
San  Francisco,  to  the  satisfaction  of  the  su- 
perintendent of  streets  and  highways  of  said 
city  and  county.  There  was  at  this  time  an 
ordinance  in  force  In  the  city  and  county 
making  it  a  misdemeanor,  punishable  with  fine 
or  imprisonment,  for  any  person  to'  break  up 
or  disturb  any  public  street,  without  the  per- 
mission of  the  superintendent  of  ctreets  and 
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highways,  and  providing  that  that  officer 
should  not  issue  a  permit  for  the  doing  of  any 
street  work  under  a  private  contract,  unless 
said  contract  provided  for  doing  the  work  on 
the  entire  length  of  the  block,  and  was  signed 
by  the  owners  of  three-fourths  of  the  front- 
age of  the  property  In  said  block.  The  de- 
fendant was  the  owner  of  one-fourth  of  the 
frontage  on  Leavenworth  street  between 
Greenwich  and  Lombard,  and  prior  to  this 
date,  viz.  April  11,  1S93,  one  Daniel  O'Con- 
nor had  entered  into  a  contract  with  the  own- 
ers of  the  other  three-fourths  of  the  frontage 
on  said  street  for  building  a  sewer  therein, 
and  had  obtained  a  permit  from  the  superin- 
tendent of  streets  for  constructing  said  sew- 
er, which  he  afterwards  completed,  and  on 
the  10th  of  August  received  from  the  super- 
intendent of  streets  a  certificate  of  bis  accept- 
ance of  said  work.  The  plaintiff  never  re- 
ceived a  permit  from  the  superintendent  of 
streets  to  do  any  work  on  this  portion  of 
Leavenworth  street,  and  did  not  do  any  of  the 
work  in  constractlng  the  sewer.  The  plain- 
tiff brought  the  present  action  to  foreclose  a 
lien  upon  the  land  of  the  defendant  by  virtue 
of  its  agreement  with  him  for  the  construc- 
tion of  the  sewer.  Judgment  was  rendered 
in  his  favor,  and  the  defendant  has  appealed. 
As  the  construction  of  the  sewer  in  front  of 
the  defendant's  lot,  without  obtaining  a  per- 
mit therefor  from  the  superintendent  of 
streets,  would  have  been  in  violation  of  the 
city  ordinance,  and  have  constituted  a  mis- 
demeanor, any  agreement  between  the  plain- 
tiff and  defendant  to  construct  It  without  ob- 
taining such  permit  would  have  been  unlaw- 
ful, and  could  not  form  the  basis  of  a  civil 
action.  Parties  to  an  agreement  are,  however, 
deemed  to  have  intended  a  lawful,  rather 
than  an  unlawful,  act;  and  their  agreement 
is  to  be  construed,  if  possible,  as  intending 
something  for  which  they  had  the  power  to 
contract.  As  the  obtaining  a  permit  from  the 
superintendent  of  streets  was  essential  to  ren- 
dering the  agreement  between  the  plaintiff 
and  defendant  valid,  and  as  the  instrument 
In  question  is  silent  upon  that  subject,  the  ob- 
taining of  such  permit  must  be  implied  as  a 
condition  of  the  agreement  between  them, 
and  the  Instrument  signed  by  them  as  mere- 
ly an  inchoate  agreement,  which  would  be- 
come effective  and  binding  only  in  case  such 
permit  should  be  issued.  This  construction 
is  corroborated  by  the  terms  employed  by  the 
Ittirties  to  the  instrument.  It  purports  to  be 
made  between  the  plalntiflC,  ai3  party  of  the 
first  part,  "and  certain  owners  of  property, 
lots,  and  lands  fronting  on  Leavenworth 
street,  whose  names  are  hereunto  subscribed, 
each  contracting  severally,  parties  of  the  sec- 
ond part";  and  In  the  body  of  the  agreement 
the  plaintiff  agrees  to  and  with  the  said  "par- 
ties" of  the  second  part,  and  they,  "each  for 
himself,  and  not  one  for  the  other,"  agree  to 
pay  "for  the  work  done  in  front  of  his  or  her 
own  property,  respectively,  and  not  in  front 
of  others,  according  to  the  ratio  that  his  front- 


age bears  to  the  wb<fle  frootage  here  repre- 
sented."    In  view  of  the  requirement  of  the 
ordinance  that  the  owners  of  three-fourths  of 
the  frontage  on  the  block  should  sign  tb<>  con- 
tract before  a  permit  could  be  granted,  it  is 
evident  that  in  signing  the  instmment  there 
was  implied  a  condition  that  before  the  de- 
fendant was  to  be  bound  thereby,  the  plaintiff 
was  to  procure  other  parties  thereto  sufficient 
to  entitle  him  to  obtain  the  permit     If  the 
plaintiff  had  refused  to  obtain  such  permit 
and  the  defendant  had  attempted  to  enforce 
the  agreement  in  the  fom^  in   which  it  is 
found,  or  to  recover  damages  from  the  plaio- 
tiff  for  its  breach,  it  would  have  been  a  suffi- 
cient answer  for  the  plaintiff  to  say  that  the 
ordinance  forbade  him  from  doing  the  work. 
The  plaintiff,  moreover,  failed  to  show  that 
he  Irnd  performed  the  contract  on  his  part 
He  testified  that  be  "ttad  not  himself  perform- 
ed any  of  said  work,  but  all  of  said  work  had 
been   performed   by  one   Daniel    O'Connor"; 
and  O'Connor  also  testified  to  the  same  effect 
The  plaintiff  offered  In  evidence  "a  written  in- 
strument signed  by  him,"  by  wbicb  he  par- 
ported  to  appoint  Daniel  O'Connor  "my  true 
and  lawful  attorney,  for  me,  and  in  my  name, 
place,  and  stead,  to  do  and  perform  the  woric 
of  constructing  an  ironstone  pipe  sewer  in 
front  of  the  property  of  the  owners  of  lots  and 
lands  on  lieavenworth  street  under  a  certain 
written  contract,  heretofore  entered  Into  be- 
tween the  owners  of  lots  and  lands  fronting 
on  said  Leavenworth  street  between  Green- 
wich and  Lombard  streets,  and  myself."   The 
record  does  not  show  that  this  InBtmment 
was  ever  delivered  to  O'CMinor,  or  that  he 
accepted  the  appointment  or  acted  under  its 
terms,  or  did  any  work  for  the  plaintiff.   But, 
irrespective  of  this,  the  plaintifif  acquired  no 
rights  against  the  defendant   by   reason  of 
this  power  of  attorney,  or  any  act  of  O'Con- 
nor in  the  performance  of  the  work.    At  the 
time  this  instrument  was  signed,  O'Connor 
had  already  entered  into  a  contract  tor  con- 
structing  the   sewer   throughout    the  entire 
block;  and  whatever  work  was  performed  by 
him  in  the  construction  of  the  sewer  was 
done  under  the  obligation  assumed  by  bim  In 
this  contract  and  not  by  virtue  of  any  au- 
thority derived  from  the  plaintiff.    The  find- 
ing "that  said  O'Connor,  under  authority  from 
plaintiff,  performed  for  plaintiff  the  work  de- 
scribed in  plaintiff's  said  contract"  Is  with- 
out any  evidence  to  support  it     The  flndin; 
that  the  plaintiff  and  O'Connor  "had  a  con- 
tract with  all  the  owners  of  the  550  feet  front- 
age of  the  lots  and  lands  fronting  the  pro- 
posed work,  except  the  frontage  of  defend- 
ant's property,  for  similar  work  to  that  men- 
tioned in  the  contract  between  plalntitt  and 
defendant"  Is  also  unsupported  by  the  evi- 
dence.    There  is  no  evidence  that  the  plain- 
tiff was  a  party  to  any  contract  with  the  own- 
er of  any  frontage  on  the  work,  excepting  the 
frontage  of  the  defendant;  and,  as  the  con- 
tract with  the  defendant  gave  him  no  anthor- 
ity  to  do  the  work  of  buildhig  the  sewer,  h« 
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could  not,  bj  virtue  of  that  contract,  ctmfei 
any  anthMrlty  upon  O'Connor  to  build  the 
sewer.  The  defendant's  liability  to  the  plain- 
tiff does  not  depend  upon  the  construction  of 
the  sewer,  but  upon  its  construction  by  the 
plaintiff,  and  It  was  not  sufficient  for  the 
plaintiff  to  show  that  the  sewer  had  been 
constructed.  He  was  also  required  to  show 
that  it  had  been  constructed  by  him.  The 
judgment  and  order  are  reversed. 

We  concur:    GAROUTTE,  J. ;  VAN  FLEBIT, 


WirX'KK  T.  MiOARTHY   CO.     (L.  A.  67.) 
(Supreme  Court  of  California.     Feb.  21,  1896.) 

TbDSTS— RATiriC*T10M  BT  BBNBHCIABIB8— P'bIKOI- 

PAi.  .u(D  AoBMT— Principal  CHAiiOEABi.x 

WITH  KnOWLEDOE  or  AOBNT. 

1.  In  an  action  to  quiet  title  to  an  undivided 
interest  in  land,  it  appeared  that  defendant's 
grantor,  aa  owner  of  a  tract  of  land,  after  con- 
tracting to  convey  undivided  interests  in  it  to 
•ereral  persons,  of  whom  plaintiff  wag  one,  and 
receiving  part  of  the  purchase  price,  by  agree- 
ment with  them  djted  March  1,  1888,  conveyed 
the  land  to  a  trustee,  a  party  to  the  agreement, 
with  plenary  power  to  sell  and  convey;  that  this 
agreement  required  the  trustee  to  distribute  the 
proceeds  among  the  respective  grantees  in  pro- 
portion to  the  interests  held  by  each,  deducting 
from  the  share  of  each  the  amount  due  from 
him  on  the  purchase  price,  and  pay  the  same  to 
the  grantor,  less  the  amount  of  a  mortgage  which 
he  had  agreed  to  pa';  that  the  trustee  never  sold 
the  land,  but.  November  1,  1892,  conveyed  to 
^ach  of  the  beneficiaries  his  undivided  interest; 
that  an  interest  of  25/4,  was  conveyed  to  the 
grantor,  who  recorded  the  deed  thereof;  that 
the  grantor  subsequently  acquired  an  8/40  inter- 
est conveyed  to  others  by  the  trustee  at  the  same 
time,  and  January  &0,  1883,  conveyed  his  entire 
interest  (>8/«o)  to  defendant.  There  was  no 
pvidence  that  any  of  the  parties  to  the  agreement 
objected  to  the  conveyances  by  the  trustee,  or 
that  defend«nt  did  till  filing  its  answer  in  this  ac- 
tion, November  12,  1894.  Held,  that  a  finding 
that  all  the  beneficiaries  to  the  trust  consented 
to  and  acquiesced  in  the  conveyances  by  the  trus- 
tee was  warranted. 

2.  A  ccrporation  is  charged  with  the  knowl- 
edge of  its  president,  acting  as  attorney  in  fact 
of  one  making  an  assignment  to  it 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;   Waldo  M.  York.  Judge. 

Action  by  W.  E.  Witter  against  the  Mc- 
Carthy Company  to  quiet  title.  Prom  a 
judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.     Affirmed. 

McKeeby  &  Appel,  for  appellant.  Wicks 
&  McDonald,  for  respondent 


VANCLIEF,  (X  Action  to  quiet  the  alleg- 
ed title  of  plaintiff  to  an  undivided  3/40 
parts  of  a  tract  of  land  containing  about  130 
acres,  situate  In  the  county  of  Los  Angeles. 
The  defendant,  for  want  of  information  or 
belief,  denied  plaintiff's  alleged  title,  and  as- 
serted title  adverse  to  that  claimed  by  plain- 
tiff.   The  court  below,  without  the  Interren- 


tion  of  a  Jury,  found  the  facts  and  law  in 
favor  of  plaintiff,  and  rendered  its  Judgment 
accordingly.  The  defendant  appeals  from 
the.  Judgment,  and  from  an  order  denying 
its  motion  for  a  new  trial. 

The  facts  relative  to  the  question  of  title 
are  substantially  as  follows:  Prior  to  March 
1,  1888,  Edward  McCarthy  was  sole  owner  of 
said  tract  of  land,  subject  to  a  mortgage  for 
$15,000,  but  prior  to  that  day  had  contracted 
to  sell  to  eacb  of  a  number  of  persons  undi- 
vided portions  thereof,  and  had  received 
from  them  t>ortlon8  of  the  purchase  money. 
The  plaintiff  was  one  of  such  contractors,  to 
whom,  on  February  15,  1888,  Edward  Mc- 
Carthy had  contracted  to  sell  s/40  of  said 
tract  for  the  price  of  $6,000,  of  which  $1,500 
was  paid  at  the  date  of  the  contract,  and  the 
remainder  was  to  be  paid,  $1,125  in  3  months, 
$1,125  In  6  months,  $1,125  in  9  months,  and 
$1,125  in  12  months,  from  date  of  the  con- 
tract All  parties  interested  desiring  tliat 
the  whole  tract  of  130  acres  be  subdivided 
and  sold  in  lots  to  suit  purchasers,  and  that 
the  proceeds  In  money  be  distributed  in  pro- 
portion to  the  undivided  interests  of  the  par- 
ties, it  was  agreed  that  Edward  McCarthy 
should  convey  the  whole  tract  to  J.  I.  Weed 
in  trust  to  make  such  sales  and  conveyances 
and  to  distribute  the  proceeds  thereof  ac- 
cording to  the  agreement  This  agreement 
was  reduced  to  writing  and  executed  by  the 
three  parties  thereto,  on  March  1,  1888,  to 
wit,  Edward  McCarthy,  of  the  first  part;  W. 
E.  Witter,  G.  P.  Lyman,  L.  A.  Thompson, 
and  eight  others  (contractors  for  undivided 
Interests),  of  the  second  part;  and  J.  I.  Weed, 
of  the  third  part  The  agreement  confers 
upon  the  trustee  plenary  power  "to  grant, 
bargain,  sell,  and  convey  all  or  any  portion 
of  said  laud  for  such  price  and  upon  such 
terms  as  be  shall  deem  best,"  and,  as  to  his 
duties,  contains  the  following:  "It  is  further 
agreed  that  the  trustee  aforesaid  shall  re- 
ceive and  collect  all  moneys  for  sales  of  the 
land  aforesaid,  and  pay  all  taxes,  commis- 
sions, expenses  of  sale,  of  aU  kinds,  and  im- 
provements authorized  by  the  parties  of  the 
second  part,  and  shall  on  or  before  the  Ist 
day  of  July,  A.  D.  1888,  declare  a  dividend 
In  favor  of  the  second  parties  of  any  and  all 
moneys  In  his  liands,  in  proportion  to  the 
Interests  of  the  respective  parties  therein,  as 
shown  by  the  contracts  with  Edward  McCar- 
thy aforesaid,  and  shall,  out  of  said  divi- 
dends, pay  to  Edward  McCarthy  the  amounts 
due  or  to  become  due  to  him  from  second 
parties  on  said  contracts,  and  the  balance.  If 
any  there  be,  to  the  respective  parties  enti- 
tled thereto;  and,  in  case  the  dividend  shall 
not  equal  the  Installment  due  on  said  con- 
tract, second  parties  shall  pay  the  balance 
of  said  Installments  at  the  times  provided 
therein,  and  said  trustee  shall  declare  divi- 
dends, and  apply  the  proceeds  in  the  same 
manner  every  three  months  thereafter  until 
all  the  installments  on  said  contracts  have 
been  paid,  and  all  of  said  property  shall  have 
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been  disposed  of.  It  is  fnrther  onderstood 
and  agreed  that  whereas  there  Is  now  a 
mortgage  on  said  property  to  the  amount  of 
$15,000,  with  Interest  at  lOj^  from  March  1, 
1888,  of  which  Edward  It^Carthy  has  as- 
sumed the  payment,  that  In  case  it  becomes 
necessary  or  expedient  to  change  or  renew 
said  mortgage  the  trustee  shall,  and  be  Is 
thereby  authorized  to,  execute  such  mort- 
gage in  his  own  name,  and  the  amounts  re- 
ceived by  said  trustee  from  said  second  par- 
ties, or  in  their  behalf  applicable  to  the  in- 
stallments due  to  Edward  McCarthy,  shall 
be  applied  to  the  liquidation  of  said  mort- 
gage, and  shall  be  credited  on  the  contracta 
of  Edward  McCarthy  to  second  parties  In  the 
proportions  to  which  they  are  respectlTdy 
entitled  thereto.  It  Is  further  understood 
and  agreed  that  In  case  of  the  failure  or  re- 
fusal of  second  parties,  or  any  of  them,  to 
make  the  payments  to  Edward  McCarthy 
provided  for  in  said  contracts,  so  as  to  there- 
by forfeit  their  rights  to  the  Interest  in  said 
land  as  provided  In  said  contracts,  the  said 
trustee  shall  pay  to  Edward  McCarthy  all 
the  proceeds  of  the  sales  of  said  lands  to 
which  the  holder  of  said  contract  would  oth- 
erwise be  entitled  to  receive,  and  second  par- 
ties agree  to  hold  said  trustee  harmless  in 
carrying  out  this  provision."  Contemporane- 
ously with  the  execution  of  this  tripartite 
agroement,  Edward  McCarthy  conveyed  the 
legal  title  of  said  tract  of  land  to  J.  I.  Weed 
by  deed  absolute  upon  Its  face,  the  trust  be- 
ing expressed  only  in  said  agreement.  Weed 
never  sold  any  part  of  said  tract  of  land  as 
contemplated  by  the  trust  agreement,  but  on 
November  1,  1802,  four  years  and  eight 
months  after  having  accepted  the  trust,  he 
conveyed  to  each  of  the  beneficiaries  an  un- 
divided part  thereof  equal  to  his  beneficial 
interest  in  the  whole.  To  plaintiff  he  thus 
conveyed  V*oi  that  being  the  Interest  which 
plaintiff  had  contracted  to  purchase  from  Ed- 
ward McCarthy  as  aforesaid,  and  for  which 
he  had  fully  paid  according  to  the  terms  of 
his  said  contract  with  Edward  McCarthy, 
and  had  also  settled  his  proportion  of  the 
expenses  of  the  trust  to  the  satisfaction  of 
the  trustee.  To  Edward  McCarthy  the  trus- 
tee conveyed  on  the  same  day  (November  1, 
1892)  a»/4o  of  the  land.  Afterwards  Edward 
McCarthy  acquired  from  other  parties  to 
the  tripartite  agreement  8/40  which  had  been 
conveyed  to  them  by  the  trustee  on  Novem- 
ber 1,  1892,  as  aforesaid.  On  January  30, 
1893,  Edward  McCarthy,  Charles  McCarthy, 
Emeline  McCarthy,  and  Mrs.  L.  E.  Hensler 
executed  a  deed  purporting  to  convey  to  the 
'defendant  corporation  the  land  in  question 
and  other  property,  this  being  the  only  evi- 
dence of  defendant's  legal  title  to  the  land. 
Yet  defendant  objected  to  this  deed  as  being 
Irrelevant,  and  claims  nothing  under  it.  It 
was  relevant,  however,  as  tending  to  prove 
that  Edward  McCarthy  consented  to  and  ac- 
quiesced in  the  aforesaid  conveyances  by  the 
trustee  to  tbe  beneficiaries,  and  for  this  pur- 


pose It  was,  presumably,  tntrodiiced  by  idai» 
tiff. 

The  only  grounds  upon  w^hlch  appdhst 
claims  a  reversal  of  tbe  judgment  are  tbssx 
tbe  conveyances  of  the  land  by  the  trustee  u 
the  beneficiaries  on  November  1,  IS92,  were 
void  tor  the  alleged  reason  that  they  were 
made  witbont  tbe  consent  of  all  the  ben- 
eflciariea,  and  that  the  finding  by  the  coo.'t 
that  all  the  beneficiaries  of  the  trust  did  oc- 
sent  to  and  acquiescence  in  those  amxey- 
ances  is  not  justified  by  tbe  evldoice.  The 
finding  of  the  court  Is  that  "said  J.  L  V»e«i, 
at  the  request  of  Edward  McCarthy,  giantar 
of  defendant,  and  with  the  consent  of  tte 
otber  parties  In  interest,  conveyed  the  eotire 
property  to  the  respective  parties  In  interest, 
and  that  such  conveyances  were  accepted 
by  the  various  parties,  and  were  acquieswl 
in  by  the  grantor  of  this  defendant  and  ail 
other  t>arties  to  said  agreement  [tripsnite 
agreement]  set  out  in  defendant's  answer." 
The  evidence  tending  to  prove  this  findiag  as 
applied  to  Edward  McCarthy,  grantor  of 
defendant,  is  (1)  that  he  accepted  and  record- 
er a  deed  from  Weed  for  »s/4o  of  the  la-^d 
on  the  same  day  (November  1, 1S92)  that  dw-ds 
were  made  to  all  the  other  beneficiaries;  <X'i 
that  he  subsequently  purchased  the  interests 
conveyed  by  Weed  on  the  same  day  to  two 
other  beneficiaries,  amounting  to  »/*•  of  ^'■' 
land;  (3)  that  thereafter,  on  January  %, 
1893  (three  months  aftw  the  said  conrer- 
ances  by  Weed),  he  conveyed  all  his  inteivsi 
in  the  land  In  question,  then  amounting  to 
»»/40f  to  the  defendant  corporation;  and  i4i 
there  is  no  evidence  or  pretense  that  Edward 
McCarthy,  or  any  one  of  the  parties  of  the 
second  part  to  the  tripartite  agreement,  ever 
objected  to  any  one  of  said  coaveyances  by 
Weed  of  November  1,  1802,  nor  that  the  de- 
fendant corporation  ever  objected  thereto  be- 
fore It  filed  Its  answer  herein,  on  November 
12,  1894,— over  2  years  after  said  conveyancf* 
were  executed,  and  21  months  after  It  bad 
accepted  a  conveyance  of  »»/4o  .of  the  land 
from  Edward  McCarthy,  who  claimed  title 
under  said  Weed  conveyances  alone.  I  thint 
this  evidence,  though  merely  clrcnmstantiaJ, 
is  sufficient  to  Justify  the  finding  in  questioa 
Besides,  it  would  not  be  consistent  for  the  de- 
fendant to  claim  title  to  »»/*o  of  the  land 
under  or  through  the  Weed  conveyances,  and 
at  the  same  time  to  deny  the  title  of  plaintiff 
and  others  who  claim  the  other  1/^0,  from  the 
same  source.  But,  as  before  remarked,  defend- 
ant professes  to  claim  nothing  In  this  action 
under  the  conveyance  from  Edvrard  McCar- 
thy of  January  30,  1893,  and  therefore  claims 
no  title  at  all  umess  it  was  acquired  from 
some  other  source,  or  ta  some  other  manner. 
There  Is  no  evidence,  however,  of  any  other 
title,  legal  or  ecpiltable,  in  the  defendant  ex- 
cept an  Instrument  purporting  to  be  an  as- 
signment by  Charles  McCarthy,  Minnie  A- 
Austin,  and  Mrs.  L.  E.  Hensler,  by  tiielr  at- 
torney in  fact,  James  P.  McCarthy,  to  the 
defendant,   of  all    moneys  and  property  t« 
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which  they  (aaslgnon)  "may  be  entitled  from 
the  proceeds  of  the  enies  of  the  land  de- 
scribed" In  the  tripartite  agreement,  and  in 
the  deed  from  Edward  McCarthy  to  3.  I. 
Weed,  "which  property  was  deeded  to  said 
J.  L  Weed  In  tmat  tar  certain  pnrposea  In 
said  agreement  ihentloaed."  Tet  even  this 
assignment  bears  no  date,  and  there  Is  noth- 
ing in  the  record  Indicating  when  It  was  ex- 
ecuted. Edward  McCarthy  is  named  in  the 
body  of  the  Instrument  as  one  of  the  assign- 
on,  bat  he  does  not  appear  to  have  signed  it. 
Nor  is  {here  anything  in  the  record  indicating 
when  the  defendant  was  organized  as  a  cor- 
poration. It  la  stipulated  that,  during  all 
the  transactions  inrolred  In  this  action. 
James  P.  McCarthy  was  the  general  attorney 
in  tact  for  Edward  McCarthy,  Charles  Mc- 
Carthy, Mrs.  li.  E.  Hensler,  and  Minnie  A. 
Austin,  and  that  he  was  president  of  the 
defendant  corporation  from  its  organization 
until  the  trial  of  tills  action.  It  is  forthn 
stipulated  that  he  expressly  approved  of  the 
conveyances  by  Weed  (of  November  1,  1802) 
to  plaintiCfa  Lyman  and  Thompson  of  the 
'/««  not  conveyed  to  Edward  McCarthy. 
Therefore  at  the  time  he  execttted  said  as- 
signment for  Charles  McCarthy,  Minnie  A. 
Austin,  and  Mrs.  Hensler,  he  had  actual  no- 
tice of  the  conveyances  by  Weed  to  plaln- 
tilfs  Lyman  and  Thompson  of  ''/to  of  the 
land;  and  sacb  notice  to  him  was  notice  to 
said  assignors  for  whom  he  acted  as  attor- 
ney in  fact,  and  also  notice  to  the  defendant 
corporation  (the  assignee),  of  which  he  was 
then  the  president  It  thus  appears  that  at 
the  time  James  P.  McCarthy  executed  the  as- 
signment he  was  the  agent  of  both  parties 
thereto,  and  consequently  both  parties  are 
chargeable  with  notice  of  all  facts  afTect- 
big  or  relating  to  the  assignment  then  known 
to  him,  and,  among  them,  the  facts  that,  with 
his  written  api»t>val.  Weed  had  cMiv^ed 
V4«  of  the  land  to  plaintiffs  Lyman  and 
Thompson  who  had  paid  the  stipulated  pur- 
chase money  therefor  to  Edward  McCarthy, 
defendant's  grantor,  of  all  his  interest  in  the 
land,  which  could  have  been  only  »»/4o. 
Moreover,  the  assignment  does  not  purport 
to  be  an  assignment  of  any  Interest  in  the 
land,  nor  of  any  specific  interest  In  the  tri- 
partite agreement  It  is  merely  a  quitclaim 
of  all  right  to  moneys  which  the  assignors 
"may  be  entitled  to"  from  sales  of  the  land, 
both  parties  to  the  assignment  then  knowing 
that  T/45  of  the  land  had  been  conveyed  to 
plaintiffs  Lyman  and  Thompson,  provided 
that  the  aforesaid  conveyances  by  Weed 
were  valid.  Thus  we  are  brought  back  to 
the  questions  first  above  stated  and  an- 
swered. It  is  tmquestionable  that  the  con- 
veyances by  Weed  to  the  beneficiaries  of  the 
trust  are  valid  if  all  the  beneficiaries  consent- 
ed thereto  at  the  time  they  were  made,  and 
thereafter  acquiesced  therein  until  the  com- 
mencement of  this  action;  and  from  the  con- 
clusion above  arrived  at,  that  the  finding  of 
such  consent  and  acquiescence  by  the  lower 


court  Is  justified  by  the  evidence.  It  neces- 
sarily follows  that  the  judgment  and  order 
appealed  from  should  be  affirmed. 

We  concur:    BELCHER,  a;  HATNES,  0. 

PER  CXnUAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der appealed  from  are  affirmed. 


THOMPSON  V.  McGARTHT  CO.    (L.  A  60.) 
(Sopreme  Court  of  CaUfoniia.     Feb.  21,  1806.) 

Departmert  1.  Appeal  from  saperior  court, 
Los  Angeles  ooonty;   Waldo  M.  York,  Judge. 

Action  by  L.  A.  Thompson  against  the  Mc- 
Carthy Company  to  quiet  title.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.     Affirmed. 

PER  CURIAM.     This  cause  being  in  all  re- 

rts  shnilar  to  that  of  Witter  v.  McCarthy  Co. 
A.  67,  this  day  decided)  4S  Pac.  960,  having 
been  tried  upon  the  same  evidence  and  at  the 
same  time,  the  judgment  and  order  herein  appeal- 
ed from  are  affirmed,  for  the  reasons  stated  in 
the  opinion  of  the  commissioners  filed  in  the  last- 
mentioned  causes  numbered  67. 


LTMAN  V.  McCarthy  co.   (l.  a.  e&) 

(Supreme  Court  of  California.    Feb.  21,  180C.) 

Department  1.  Appeal  from'  superior  court, 
Los  Angeles  county;   Waldo  M.  York,  Judge. 

Action  by  G.  P.  Lyman  against  the  Mc- 
Carthy Company  to  qniet  title.  From  a  judg- 
ment for  plaintifE,  and  an  order  denying  a  new 
trial,  defendant  appeals.     Affirmed. 

PER  CURIAM.  This  cause  being  in  all  re- 
spects similar  to  that  of  Witter  t.  McCarthy 
Co.  (L.  A.  07,  this  day  decided)  43  Pac.  069,  hav- 
ing been  tried  upon  the  same  evidence  and  at  the 
same  time,  the  judgment  and  order  herein  ap- 
pealed from  are  affirmed  for  the  reasons  stated 
in  the  opinion  of  the  commissioners  filed  in  the 
last-mentioned  cau^,  numbered  67. 


HUMBOLDT  SAVINGS  &  LOAN  SOC.  v. 

BURNHAM  et  aL     (S.  F.  100.)' 
(Supreme  Court  of  California.     Feb.  24,  1806.) 

HOBTOAOB — DeCKASED   MoBTOAOOII— FOKEOLOSDBa 

—Complaint— SuFFiciENCT — Amount  of  Jddo- 
MENT — Action  on  Note— Complaint. 

1.  A  complaint  for  foreclosure  of  a  mort- 
gage, alleging  that  plaintiff,  within  the  proper 
time,  presented  its  claim,  duly  verified,  for  the 
amount  of  the  mortgage,  against  the  estate  of  a 
deceased  mortgagor,  and  that  the  same  was  duly 
approved,  allowed,  and  filed,  sufficiently  allegps 
a  presentation  of  the  claim,  aa  against  a  general 
demurrer,  where  the  claim  was  not  attached  to 
nor  set  out  in  the  complaint. 

2.  A  complaint  which  alleged  that  a  note 
counted  on  wai  given  by  Joel  8.  J.  and  Georgia 
C.  J.,  in  words  and  figures  as  therein  set  out, 
and  set  out  a  note  si^ed  "J.  S.  J."  and  "G.  C. 
J.,"  sufficiently  identified  Joel  S.  J.  and  Georgia 
C.  J.  as  signers  of  the  note,  respectively,  as  "J. 
S,  J."  and  "G.  C  J." 

3.  Taxes  and  insurance  paid  by  a  mortgagee 
under  authority  of  the  mortgage,  and  which  are 
secured  by  It  after  his  claim  against  the  estate 


X  Rehearing  denied. 
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therefor  against  the  estate. 

Department  1.  Appeal  from  superior  coart, 
Santa  Cruz  county;  J.  H.  liOgan,  Judge. 

Action  by  the  Humboldt  Savings  &  Iioan 
Society  against  Georgia  G.  Bumham  and  oth- 
ers, l^om  a  judgment  for  plaintiff,  Georgia 
0.  Bumham  and  another  appeal.     Affirmed. 

J.  D.  Boyer,  for  appellants.  A-  H.  Lough- 
borough, for  respondent. 

VAN  FLEET,  J.  Action  to  foreclose  a 
mortgage.  Defendants,  other  than  Georgia 
C.  Bumham  and  James  D.  Boyer,  made  de- 
fault The  two  latter  demurred  to  the  com- 
plaint. Their  demurrer  was  overruled,  and, 
upon  failure  to  answer,  Judgment  was  en- 
tered against  all  the  defendants,  foreclosing 
the  mortgage.  From  the  judgment  the  two 
named  defendants  appeal  upon  the  judgment 
roll,  the  only  questions  made  being  as  to  the 
sufficiency  of  the  complaint. 

1.  The  contention  that  the  complaint  does 
not  state  a  cause  of  action,  for  want  of  a  suf- 
ficient averment  of  presentation  of  the  mort- 
gage claim  to  the  estate  of  Joel  S.  Josselyn, 
deceased,  is  111  founded.  The  particular  ob- 
jection iB  that  the  complaint  does  not  allege, 
m  terms,  either  that  the  dalm  contained  a 
description  of  the  mortgage,  with  a  reference 
to  the  date,  volume,  and  page  of  its  record, 
or  that  It  was  accompanied  with  a  copy 
thereof.  The  averment  was  that  the  plain- 
tiff did,  within  the  proper  time,  "present  to 
said  executrix  its  claim  (igalnst  the  estate  of 
Joel  S.  Josselyn,  deceased,  for  the  amount 
due  and  to  become  due  on  the  said  note  and 
mortgage,  and  that  the  said  claim  was  duly 
verified  In  all  respects  according  to  law,  and 
was  duly  allowed  and  approved  by  said  ex- 
ecutrix and  by  the  judge  of  said  court,  and 
that  the  same  was  duly  filed  on  the  20th  day 
of  March,  1890,  In  the  office  of  the  clerk  of 
said  court.  In  the  matter  of  the  estate  of  said 
deceased."  The  claim  was  not  set  out,  or  at- 
tached to  the  complaint.  We  deem  this  a 
sufficient  averment  of  the  ultimate  fact  of 
presentation,  as  against  a  general  demurrer; 
and  the  demurrer  here  was  no  less  a  general 
one  because  it  undertook  to  specify  the  par- 
ticulars wherein  the  complaint  failed  to  state 
a  cause  of  action.  Whether  the  claim,  as 
presented,  was  sufficient  In  form,  or  proper- 
ly presented,  was  a  matter  of  evidence,  of 
which  the  general  allegation  made  was  suffi- 
cient to  authorize  proof.  In  Bank  v.  Charles, 
86  Cal.  322,  24  Pac.  1019,  relied  on  by  appel- 
lant, the  claim  was  set  out  In  full  In  the  com- 
plaint, and  It  appeared  affirmatively  there- 
from that  the  presentation  counted  upon  was 
Insufficient;  and  the  ruling  there  made  that 
the  demurrer  should  have  been  sustained 
was  upon  that  ground,  the  court  saying, 
"The  complaint  shows  upon  its  face  that  the 
only  presentation  of  the  claim  was  as  above 
stated,  and  makes  the  presentation  a  part  of 


case  nere,  or  a  mere  aerecuve  averment  or 
the  essential  fact  of  presentation,  but  an 
averment  from  which  it  appeared  that  no 
proper  presentation  was  ever  had.  The  oth- 
er cases  relied  upon  by  appellants  we  do  not 
regard  as  affecting  the  question  under  con- 
sideration. 

2.  The  further  objection  that  tbe  complatait 
is  ambiguous  and  uncertain  is  equally  un- 
tenable. This  objection  is  based  upon  tbe 
fact  that  the  complaint  alleges  the'  note 
counted  upon  to  have  been  given  by  Jod  S. 
Josselyn  and  Georgia  C.  Josselyn,  while  the 
note,  which  is  set  out  in  full,  appears  to  have 
been  signed  "J.  S.  Josselyn"  and  "G.  C.  Jos- 
selyn;" and  it  la  said  that  there  Is  nothing  to 
show  that  the  last-named  persons  are  tbe 
same  two  parties  alleged  to  have  executed 
the  note,  and  that  for  all  that  appears,  they 
may  be  entirely  different  individuals.  Bnt 
It  is  alleged  that  "Joel  S.  Josselyn  and  said 
defendant  Georgia  0.  Bumham,  then  tbe 
wife  of  the  said  Joel  S.  Josselyn,  •  •  • 
then  and  there  made,  signed,  and  delivered 
to  said  plaintiff,  the  payee  tbeitin  named, 
their  certain  promissory  note  in  writing, 
which  said  promissory  note  is  In  words  and 
figures  following,  to  wit,"  and  then  follows 
the  note.  This  was  quite  sufficient  to  identi- 
fy the  parties  signing  the  note  as  Joel  8.  and 
Georgia  O.  Josselyn. 

3.  Nor  was  it  improper  to  include  In  the  de- 
cree the  items  paid  out  by  plaintiff  for  taxes 
and  insurance  on  the  mortgaged  property. 
These  expenditures  were  covered  and  secured 
by  the  mortgage,  and  were  paid  under  tbe 
authority  therein  given.  Having  been  paid 
subsequent  to  the  presentation  of  the  daim, 
for  the  protection  of  the  property,  they  wae 
properly  allowed,  on  foreclosore,  without  de- 
mand or  presentation.  Society  v.  Hutchta- 
son,  68  CaL  62,  8  Pac.  627.  The  judgment  Ii 
affirmed. 


We  concur: 
SON,  J. 


QAROUTTB,    J.;      HAKBI- 


WEAVER  V.  CrrT  AND  COUNTY  OP  SAN 

FRANCISCO.     (No.  16,017.) 
(Sapieme  Court  of  California.     Feb.  2t  1896.) 
Municipal  CJorporatioss— Juihjmbnts  aoiixst— 

Cwr  AND   COUNTT  OF  8aN    PbANCISCO— IndKB*- 

BDNESS  Payable  from  Sorplds  KBVBSni  — 

EXHADSTION   OF  FuNDS. 

1.  Under  the  proviHionB  of  the  constitntion 
(article  11,  (  18)  and  of  the  San  Francisco  aty 
and  county  charter  (sections  95-98),  the  board  of 
supervisors  are  permitted  to  make  expenditures, 
for  purposes  other  than  those  enumerated,  onlj 
from  tiie  surpluB  revenue  of  the  year  in  whici 
sucii  indebtedness  is  incurred,  and  one  who  be- 
comes a  creditor  for  such  purposes  must  take  n^ 
tice  of  the  limitation,  and  of  the  fact  that,  should 
the  revenues  for  the  current  year  become  ethaust- 
eid,  though  by  the  payment  of  claims  arising  aft- 
er his  own,  be  has  no  means  of  obtaining  pay- 
ment 
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2.  The  fact  that  the  only  fund  from  which 
a  chiim  against  a  municipal  corporation  can  be 
paid  ia  exhausted  constitutes  no  defense  to  an 
action  theieon,  but  the  prober  form  of  judgment 
to  be  entered  is  one  specifying  the  fund  from 
which  it  is  {tayable,  in  that,  as  in  all  cases  of 
recovery  for  indebtedness  incurred  by  a  mnnici- 
aality,  the  constitution  (article  11,  §  18)  having 
Imited  their  liability  therefor  to  the  revenues 
for  the  fiscal  year  in  which  contracted. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  D.  J.  Mur- 
phy, Judge. 

Action  by  one  Weaver  against  the  city  and 
county  of  San  Frandsco.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Reversed. 

J.  C;  Bates,  for  appellant  H.  T.  OresweU, 
for  respondent. 

HARRISON,  J.  The  plaintiff,  In  the  months 
of  November  and  December,  1892,  performed 
certain  labor  In  plumbing,  gasfltting  and  tin- 
ning upon  certain  engine  houses  of  the  de- 
fendant, under  an  employment  by  the  officers 
in  charge  of  the  fire  department  of  the  city, 
amounting  In  value  to  tbe  sum  of  f4,517.17. 
Itemized  demands  therefor,  dnly  verified, 
were  presented  to  tbe  officers  of  the  defend- 
ant, and  approved  by  the  standing  commit- 
tee on  the  fire  department  of  the  board  of 
supervisors,  but  the  auditing  committee  of 
said  board  refused  to  allow  the  claims,  and 
they  trere  never  audited  or  allowed.  The 
present  action  was  brought  to  recover  Judg- 
ment against  the  defendant  for  the  amount 
of  theee  demands.  The  complaint  was  filed 
May  9,  1893,  and  the  answer  ujmn  which  the 
case  was  tried  was  filed  February  21,  1894. 
In  Its  answer  the  defendant  seta  forth  facts 
showing  the  sources  and  amount  of  the  In- 
come and  revenue  of  the  city  and  county  for 
the  fiscal  year  ending  June  30,  1893,  and  the 
difFerent  modes  In  which  this  Income  and  rev- 
enue had  been  disposed  of  and  expended; 
that  not  only  had  this  entire  revenue  and  in- 
come been  exhausted,  but  that,  for  debts  and 
liabilities  incurred  during  that  fiscal  year, 
there  had  been  allowed  and  audited  by  the 
proper  officers  of  the  city  demands  against 
the  city  amounting  to  upward  of  $200,000  in 
excess  of  the  amonnt  of  this  Income,  and 
that  this  deficiency  was  represented  by  al- 
lowed, audited,  and  registered  demands  for 
the  iM.yment  of  which  no  money  had  been 
provided;  that,  in  addition  to  this  deficiency, 
there  were  outstanding  demands  against  the 
general  fnnd  amounting  to  the  further  sum 
of  upward  of  $100,000,  which  had  never  been 
audited,  and  that  the  demands  of  the  plain- 
tiff were  payable  only  out  of  this  general 
fond,  and  had  never  been  allowed,  audited, 
or  re^stered;  that,  at  the  time  this  action 
was  commenced,  viz.  May  9,  1893,  the  audit- 
ed and  registered  demands  against  tbe  city, 
payable  ont  of  the  general  fund,  together 
with  tbe  preferred  claims  for  salaries  dur- 
ing tbe  remainder  of  the  fiscal  year,  far  ex- 
ceeded In  amount  the  income  and  revenue  of 
the  fiscal  year  then  remaining  In  said  general 


fnnd;  and  that,  on  said  9th  day  of  May,  1893, 
there  was  not,  and  had  not  since  been,  any 
money  In  tiie  treasury  of  the  defendant,  or  in 
any  of  the  funds  thereof,  which  could  be  ap- 
plied to  the  payment  of  the  plaintiff's  de- 
mands. The  cause  was  tried  by  the  court, 
who  made  findings  In  accordance  with  these 
averments  of  tbe  answer,  and  rendered  Judg- 
ment in  favor  of  the  defendant  The  plain- 
tiff has  appealed  dlrecUy  from  the  Judgment 
upon  the  findings  contained  in  the  Judgment 
rolL 

The  principles  governing  the  decision  of 
this  case,  as  well  as  the  provisions  of  law  ap- 
plicable thereto  in  support  of  the  Judgment 
of  the  superior  court,  have  been  so  frequent- 
ly pointed  ont  by  this  court  that  it  Is  only 
necessary  to  cite  a  few  of  tbe  cases  In  which 
they  are  found:  Gas  Co.  v.  Brickwedel,  62 
CaL  641;  Shaw  v.  StaUer,  74  Cal.  258,  15 
Pac.  883;  Schwartz  v.  Wilson,  T5  Cal.  502, 
17  Pac.  449;  Lewis  v.  Wldber,  99  Cal,  412, 
33  Pac.  1128;  McGowan  v.  Ford,  107  Cal. 
177,  40  Pac.  231;  Smith  v.  Broderlck,  107 
CaL  644,  40  Pac.  1033.  In  addition  to  the 
provisions  In  the  constitution  (article  11,  {  18) 
referred  to  In  the  foregoing  cases,  the  con- 
solidation act,  or  charter  of  the  city  and 
county  of  San  Francisco,  contains  provisions 
applicable  to  the  present  case.  By  section 
71  of  that  act,  the  board  of  supervisors  la  di- 
rected, when  making  the  levy  of  taxes  for  the 
fiscal  year,  to  apportion  and  divide  the  taxes 
so  levied  and  to  be  collected  and  applied  to 
the  several  funds  therein  named,  one  of 
which  Is  the  general  fund,  and,  at  the  close 
of  each  fiscal  year,  "the  said  board  shall  di- 
rect the  treasurer  to  transfer  all  surplus  mon- 
eys of  all  funds  excepting  the  school  fund, 
after  liquidating  or  providing  for  all  out- 
standing demands  npon  said  funds,  to  the 
general  fund."  Section  76  declares:  "The 
general  fund  consists  of  all  moneys  in  tbe 
treasury  not  designated  and  set  apart  by  law 
to  a  specified  use,  and  of  the  overplus  of  any 
special  fnnd  remaining  after  the  satisfaction 
of  all  demands  npon  it"  A  surplus  fund  Is 
also  provided  for,  which  is  defined,  in  sec- 
tion 76,  to  "consist  of  any  moneys  belonging 
to  tbe  general  fund,  remaining  In  the  treas- 
ary  after  the  satisfaction  of  all  demands  due 
and  payable  which  are  specified  In  the  first 
fourteen  subdivisions  in  section  95."  This 
surplus  fund  Is  further  defined  in  tbe  fif- 
teenth subdivision  of  section  95  to  be  the  sur- 
plus of  money  that  shall  remain  In  the  treas- 
ury "at  the  end  of  each  fiscal  year,  and  after 
every  lawful  demand  on  tbe  treasury  then 
due  and  payable,  or  to  accrue  for  that  year, 
shall  have  been  actually  paid,  taken  up  and 
cancelled,  and  record  thereof  made  In  the 
proper  books,  or  cash  In  the  treasury  have 
been  set  apart  and  reserved  equal  to  the 
amount  of  .said  demands  that  may  then  be 
outstanding,  or  to  accrue  for  that  year."  It 
is  further  provided,  in  this  subdivision  of 
section  95,  that  payments  of  demands  on  the 
treasury  of   said   city   and   county   may   be 
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ful  exercise  of  their  powers  for  objects  other 
than  those  specified  In  the  preceding  fourteen 
subdiTisions  of  this  section,  out  of  this  sur- 
plus fund  as  specified  in  sections  ninety-sev- 
en and  ninety-eight,  but  not  otherwise."  The 
claim  of  the  plaintiff  is  not  included  within 
the  preceding  14  subdiTisions  of  this  section. 
Section  97  declares  that  the  powers  of  the 
board  of  supervisors  enumerated  in  this  act, 
80  far  as  the  exercise  thereof  may  involve 
the  expenditure  of  money  otlierwise  than  for 
the  objects  enumerated  in  the  first  14  subdi- 
visions of  section  95,  "shall  I>e  deemed  to  ex- 
tend only  to  authorizing  the  appropriation 
and  application  of  any  surplus  moneys  re- 
maining in  the  treasury  during  any  one  fis- 
cal year,  to  the  objects  specified  in  such  enu- 
meration of  powers,  after  the  demands  men- 
tioned In  the  first  fourteen  subdivisions  of 
section  ninety-five,  due  and  payable  during 
such  fiscal  year,  shall  have  been  paid."  And 
section  98  provides:  "If  any  expenditures 
not  authorized  by  this  act  be  Incurred,  they 
can  never  be  paid  out  of  the  treasury,  nor 
shall  they  be  deemed  to  constitute  or  lay  the 
foundation  of  any  claim,  demand  or  liability, 
legal,  equitable  or  otherwise,  against  the  said 
city  and  county.  If  expenditures  be  in- 
curred which  are  authorized  by  this  act  to  be 
paid  out  of  the  surplus  funds  in  the  treas- 
ury, but  not  for  the  preferred  objects  speci- 
fied in  section  ninety-six  (those  enumerated 
in  the  first  fourteen  subdivisions  of  section 
ninety-five),  such  exi>enditure8  can  only  be 
paid  out  of  such  surplus  funds  and  reve- 
nues strictly  appertaining  to  the  fiscal  year 
in  which  such  expenditures  have  been  oi> 
dered,  or  the  contracts  therefor  entered  into, 
and  cannot  be  carried  forward  and  paid  out 
of  any  revenues  accruing  and  receivable  into 
the  treasury  for  any  subsequent  year." 

The  court  finds  that  the  board  of  super- 
visors, at  the  time  of  levying  the  tax  to  pro- 
vide for  the  expenses  of  the  fiscal  year  end- 
ing June  30,  1893,  estimated  the  expenses  of 
the  general  election  to  be  held  November  8, 
1892,  to  be  $140,000,  and  provided  that  sum 
and  no  more  for  that  purpose;  but  that 
claims  and  demands  for  the  expenses  of  said 
election,  amounting  in  the  aggregate  to  the 
sum  of  $293,998.23,  had  been  allowed  and 
paid  by  the  treasurer  out  of  the  general 
fund.  This  excess  of  the  expenses  of  the 
election  over  the  estimate  therefor,  and  its 
payment  out  of  the  general  fund,  however 
much  it  may  have  depleted  the  fund  out  of 
which  the  plaintiff  would  have  been  entitled 
to  receive  payment  for  his  labor,  does  not 
give  him  a  right  to  receive  such  payment  out 
of  the  income  and  revenues  of  the  city  for 
any  other  year,  subsequent  to  that  in  which 
his  claim  accrued.  Whether  the  expenses 
thus  Incurred  were  proper  or  no't  cannot  be 
investigated  in  tliis  action,  since  those  by 
whom  they  were  incurred,  or  to  whom  they 
were  payable,  are  not  parties  hereto.     The 


mlssioners  "under  the  authority  vested  in  it" 
and  it  must  therefore  be  assumed  that  all  of 
these  expenses   were   necessary,    and   were 
properly   Incurred,  and,   consequently,  that 
their  payment  was  a  legitimate  disbursement 
of  the  revenues  of  the  city.    The  expense  of 
this  election  was  one  of  the  items  which  the 
board  of  supervisors  was  called   upon  to 
consider  when  determining  the   amount  of 
tax  to  be  levied  for  that  fiscal  year;   and,  if 
the  estimate  wlilcfa  they  made  of  the  amonnt 
which  would  be  expended  was  inadequate, 
the  payment  of  the  expenses  Incurred  vu 
not  thereby  limited  to  the  amount  of  the  esti- 
mate, any  more  than  would  be  the  payment 
of  any  other  expense  which  is  payable  oat 
of  the  general  fund,  where  the  actual  ex- 
pense proved  to  be  greater  than  was  esti- 
mated as  the  basis  of  the  tax  to  be  levied. 
Whoever  deals  with  a  municipality  does  w 
with  notice  of  the  limitatioa  of  its  powen, 
and  with  notice,  also,  that  he   can  rec^re 
compensation  for  his  labor  or  materials  only 
from  the  revenues  and  income  previously  pro- 
vided for  the  fiscal  year  duitng  which  hla 
labor  and  materials  are  furnished,  and  witli 
the  knowledge,  too,  that  all  other  persons 
dealing  with  the  municipality  have  the  same 
rights  to  compensation,  and  are  subject  to  the 
same  limitations,  as  he  is.     Eveai  thougli,  at 
the  time  of  making  his  contract,' there  are 
funds  in  the  treasury  sufficient  to  meet  the 
amount  of  liia  claim,  he  is  charged  with  no- 
tice that  these  funds  are  liable  to  be  paid 
out  for  municipal  expenditures   before  Ills 
contract  can  mature  into  a  claim  against  tlie 
city,  and  if  others,  whose  claims  have  a(v 
crued  subsequent  to  his,  are  able  to  intercept 
these  funds,  he  is  in  the  same  condition  aa 
any  creditor  who  has  dealt  with  one  whose 
assets  are  exhausted  before  be  presents  hla 
claim.    He  acquires  no  claim  In  the  natore 
of  a  lien  upon  these  funds  for  the  amount  of 
his  demand,  nor  is  there  any  legal  obligation 
upon  the  municipality,  any  more  than  upon 
any*  other  debtor,  to  pay  the  claims  agaJnat 
it  in  the  order  in  which  they  are  incurred, 
unless  they  are  presented  in  that  order,  and  in 
such  condltioa  and  with  such  formalities  aa 
entitle  the  claimant  to  immediate  payment 
In  dealing  with  the  municipality,  he  most  re- 
ly upon  the  integrity  of  its  officers  that  they 
will  not  incur  any  Uabilities  during  the  year 
in  excess  of  the  Income  and  revenues  pro- 
vided for  that  year,  and,  aa-  a  prudent  man, 
he  will  ascertain,  not  only  the  amount  of  tliat 
Income,  but  also  the  amount  of  the  clalma 
already  existing,  and  of  those  that  are  Ukeiy 
to  be  incurred. 

The  court  finds  that,  of  the  amonnt  of  tbe 
plaintiff's  claim,  $2,290.48  was  furnished  be- 
tween the  22d  of  November  and  the  1st  of 
December,  1892,  and  the  aom  of  $2,226.69  be- 
tween the  13th  and  29tb  days  of  December. 
By  the  act  of  March  26,  1878  (St  1878,  p. 
S56),  the  amount  which  the  board  of  8ape^ 
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Tlson  may  appropriate  for  the  expenseg  of 
the  fire  department,  which  Include  the  claim 
of  the  plaintiff,  1b  $80,000  In  each  year.  By 
section  1  of  the  act  of  February  25,  1878,  p. 
Ill,  commonly  known  as  the  "One-Xwelfth 
Act,"  It  Is  made  unlawful  "to  contract  tot, 
or  render  payable  in  the  present  or  future, 
In  any  one  month,  any  demand  or  demands 
against  the  treasuiy"  In  excess  of  one-twelfth 
of  this  amount.  Section  2  declares:  "All 
contracts,  authorizations,  allowances,  pay- 
ments and  liabilities  to  pay,  made  or  at- 
tempted to  be  made  In  violation  of  section 
one  of  this  act,  shall  be  absolutely  void,  and 
shall  never  be  the  foundation  or  basis  of  a 
dalm  against  the  treasury  of  said  city  and 
connty."  The  coiBt  finds  that,  during  the 
month  of  November,  1892,  and  prior  to  the 
22d  day  thereof,  the  board  of  supervisors 
had  allowed  and  ordered  paid  demands 
against  said  fund  of  $80,000,  amounting  to 
the  sum  of  $10,645.49.  It  follows  that  the 
plalntUT  has  no  right  of  action  for  the  labor 
and  materials  furnished  during  the  month  of 
November.  The  court  does  not,  however, 
find  that  any  {>art  of  the  appropriation  appli- 
cable to  the  mouth  of  December  had  been  al- 
lowed or  ordered  paid,  and  it  must  be  as- 
sumed that  at  the  time  the  plaintiff  was  em^ 
ployed  to  render  the  services  In  December, 
there  was  an  unexpended  portion  of  this  ap- 
propriation with  which  to  meet  his  claim. 
The  contract  between  him  and  the  city  was 
therefore  valid  in  Its  inception,  and,  upon  Its 
completion,  he  had  a  valid  right  of  action 
against  the  city,  which  be  was  authorised 
to  have  established  by  the  judgment  of  a 
court  of  record.  The  depletion  of  the  treas- 
ury, or  the  application  of  the  funds  therein 
to  other  claims  before  the  trial  of  the  action, 
was  not  a  satisfaction  of  the  plaintiff's  claim, 
nor  did  it  constitute  a  defense  to  his  action. 
He  was  still  entitled  to  a  Judgment,  with  the 
direction  therein  that  it  should  be  satisfied 
only  out  of  the  income  or  revenue  provided 
by  the  city  for  the  fiscal  year  in  which  the 
liability  in  his  favor  was  incurred.  This,  in- 
deed, would  be  the  appropriate  form  at  all 
times  in  which  to  render  a  Judgment  against 
a  municipality,  whenever,  in  an  action 
brought  against  It  for  any  liability  or  indebt- 
edness Incurred  by  it,  the  court  shall  deter- 
mine that  Judgment  should  be  given  against 
IL  As  the  constitution  limits  the  obligation 
of  the  municipality,  upon  any  indebtedness 
or  liability  that  it  may  Incur,  to  the  income 
and  revenue  provided  by  it  for  that  year  in 
which  such  indebtedness  or  liability  is  in- 
curred, the  means  for  satisfying  a  Judgment 
which  establishes  that  obligation  is  equally 
limited,  and  it  is  eminently  suitable  that  the 
mode  of  satisfaction  should  be  made  a  part 
of  the  Judgment.  See  Smith  v.  Broderick, 
107  Cal.  644,  40  Pac.  1033.  Whether  the  in- 
come for  that  year  has  been  exhausted  or 
not  is  ImmateriaL  The  rights  of  the  parties 
are  measured  by  the  terms  of  the  constitu- 
tloD,  and  not  by  this  fact    In  the  present 


case  it  appears,  from  the  flndlags  of  the 
court,  that  the  whole  amount  of  the  tax 
that  Was  levied  for  the  fiscal  year  ending 
June  30,  1893,  has  not  been  collected,  and  it 
may  be  that.  In  the  future,  there  will  be  re- 
ceived into  the  treasury,  from  this  tax,  a 
sufficient  amount  of  mon^  from  which  the 
plaintifTs  claim  may  be  satisfied.  At  aU 
events,  he  has  the  right  to  a  Judgment 
against  the  city  for  the  amount  of  bis  claim, 
with  the  limitation  that  it  shall  be  satisfied 
out  of  the  income  and  revenue  provided  for 
the  fiscal  year  ending  June  30,  1893,  after 
the  payment  of  such  other  demands  against 
such  income  as  are  properly  payable  in  pref- 
erence to  his  own. 

The  Judgment  Is  reversed,  and  the  sni>e- 
rlor  court  is  directed  to  enter  a  Judgment  in 
favor  of  the  plaintiff,  and  against  the  de- 
fendant, for  the  snm  of  $2,226.69,  and  direct- 
ing that  the  same  be  satisfied  out  of  the  in- 
come and  revenues  of  the  defendant  provided 
for  the  fiscal  year  ending  June  30,  1893,  in 
accordance  with  the  foregoing  opinion. 

We  concur:  GAROUTTB,  J.;  VAN 
FLEET.  J. 


MARSH  V.  HANLBY  et  al.,  Supervisors.     (Ij. 

A.  180.) 
(Supreme  Court  of  California.     Feb.  25,  1896.) 

Ck}NSTITDTIONAI.  LaW— BPICIAI.  IiEOtBLATION — 

Blectioiis. 

St  1895,  p.  207,  regulating  the  holding  of 
primary  elections,  which  is  made  applicable  only 
to  counties  which  cast  a  certain  numlier  of 
votes  at  the  last  election,  which  makes  it  ap- 
plicable to  only  two  counties,  is  nnconstitutional 
as  special  legislation. 

In  bank.  Appeal  from  superior  court  Los 
Angeles  county;   Walter  Van  Dyke,  Judge. 

Suit  by  one  Marsh  against  one  Hanley  and 
others,  supervisors  of  Los  Angeles  county. 
There  was  a  Judgrment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

J.  A.  Donnell,  for  appellants.  M.  W.  Conk- 
llng,  for  respondent 

BEATTT,  C.  J.  This  is  a  suit  by  a  tax- 
payer to  enjoin  the  defendants  from  appro- 
priating public  funds  of  the  county  for  the 
purchase  of  ballot  boxes  and  the  payment  of 
other  expenses  involved  In  carrying  out  the 
provisions  of  the  act  of  March  27,  1895,  com- 
monly loiown  as  the  "Primary  Election  Law" 
(St.  1895,  p.  207).  The  claim  of  the  plaintiff 
is  that  the  act  is  local  and  special,  and  there- 
fore unconstitutional  and  void.  This  conten- 
tion was  sustained  by  the  superior  court  of 
Los  Angeles,  and  the  injunction  granted. 
Defendants  appeal  from  the  Judgment 

There  can  be  no  question  that  the  act  is 
local  and  special,  since,  by  its  terms,  it  is  to 
"apply  to,  take  effect  in  and  be  in  force  oolj 
in  counties  of  the  first  and  second  classes"; 
that  is  to  say,  In  San  Francisco  and  Los 
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latlng  the  compensation  of  county  oflBcers  In 
proportion  to  their  dntlea  (article  11,  f  5),  and 
for  that  purpose  a  classification  has  been  es- 
tablished under  which  San  Francisco  fails 
into  the  first  cl.  SB  and  Los  Angeles  falls  into 
the  second  class.  But  the  fact  that  these 
and  the  other  counties  of  the  state  have  laeen 
classified  for  a  purpose  which  the  constitu- 
tion recognizes  as  a  proper  and  necessary 
one  does  not  rslleye  a  law  relating  to  other 
and  distinct  matters  from  the  objection  that 
it  is  local  and  special  If  by  its  terms  It  is 
limited  In  its  application  or  operation  to  one 
or  more  classes  of  counties  less  than  the 
whole.  Dougherty  v.  Austin,  94  Cal.  620,  28 
Pac.  834,  and  29  Pac.  1092;  Welsh  v.  Bramlet, 
98  Cal.  219,  33  Pac.  66;  City  of  Pasadena  y. 
Stlmson,  91  Cal.  238,  27  Pac.  604;  Bloss  v. 
Lewis  (Cal.)  41  Pac.  1081;  Turner  v.  Siskiyou 
Co.  (CaL)  42  Pac.  434;  Darcy  v.  City  of  San 
Jose,  104  Cal.  642,  38  Pac.  600;  Denman  v. 
Broderick,  11  Cal.  48,  43  Pac.  516.  This  act, 
therefore,  not  being  a  regulation  of  the  com- 
pensation of  county  officers,  is  local  and  spe- 
cial, notwitlistanding  it  embraces  two  coun- 
ties, each  of  which  constitutes  one  of  the 
classes  defined  by  the  county  government  act; 
and  the  only  question  to  be  determined  is 
whether  or  not  the  subject  of  the  act  Is  one  of 
those  as  to  which  special  and  local  legisla- 
tion is  inhibited  by  the  constitution.  The 
act  Is  Intended  to  regulate  primary  elections, 
L  e.  the  Section  of  delegates  to  nominating 
conventions,  and  not  only  in  its  general  scope 
and  nature,  but  by  various  specific  provisions, 
is  made  an  essential  part  of  the  general  elec- 
tion law  of  the  rtate.  By  section  21,  for  ex- 
ample, it  is  provided  that  no  candidate  can 
have  his  name  printed  upon  any  ballot  as  a 
candidate  for  public  office  at  any  general 
election  in  this  state  unless  he  shall  have 
been  nominated  by  a  convention  composed 
of  delegates  chosen  as  In  the  act  provided,  or 
nominated  by  a  certain  percentage  of  electors 
aa  in  the  Political  Code  prescribed.  The  en- 
tire act  presents  an  elaborate  scheme  for  the 
conduct  of  the  primary  elections  by  sworn  of- 
ficers whose  certificates  of  election  will  con- 
stitnte  the  credentials  of  the  delegates  to  the 
various  political  conventions,— state,  district, 
and  local  Not  only  is  it  a  general  law, 
which  should  have  a  uniform  operation 
(Const  art  1,  {  11),  and  not  only  is  the  case 
to  which  It  applies  one  in  which  "a  general 
law  can  be  made  applicable"  ((Tonst  art  4, 
{  25,  snbd.  33),  but  from  an  in8i>ectIon  of  its 
terms  It  dearly  appears  that  it  was  designed 
originally  to  apply  uniformly  throughout  the 
state.  This  is  shown  by  various  expressions 
scattered  throughout  Its  first  24  sections,  in 
which  the  original  scheme  of  the  law  is  em- 
bodied. Sectl(«  25,  which  is  in  some  respects 
Incongruous  with  other  portions  of  the  act 


gates  to  a  national  convention,  and,  by  a  pro- 
viso, is  made  obligatory  only  in  counties 
which  cast  9,000  votes  and  upward  at  the 
last  preceding  general  election.  But  by  sec- 
tion 26  this  proviso  is  superseded  by  the  pny 
vision  limiting  the  application  and  operation 
of  the  act  to  counties  of  the  first  and  second 
classes.  But  for  these  two  sections  we  should 
have  a  law  complete  and  full,  capable  of  ap- 
plying, and  intended  to  apply.  In  every  part 
of  the  state.  It  is  not  a  matter  for  argument 
or  speculation,  therefore,  whether  this  Is  a 
case  in  which  a  general  law  could  be  made  ap- 
plicable. This  act  by  its  terms,  shows  that 
such  is  the  case;  and,  if  it  did  not  it  is  ap- 
parent that  a  law  regulating  the  election  of 
pnbllc  officers  by  prescribing  the  exclusive 
means  by  which  candidates  of  the  great  po- 
litical parties  can  secure  a  place  on  the  of- 
ficial ballot  is  necessarily  a  law  of  a  general 
nature  and  capable  of  uniform  operation. 
The  act  is  therefore  unconstitutional  by  rea- 
son of  Its  confiict  with  section  11  of  article  1, 
and  subdivision  33  of  section  26  of  article  4, 
of  the  constitution  above  cKed.  It  is  also  in 
conflict  with  the  more  specific  provisions  of 
subdivision  11  of  section  25  of  article  4,  pro- 
hibiting local  or  special  laws  for  conducting 
elections. 

Counsel  for  appellants  have  made  no  an- 
swer to  these  objections  to  the  validity  of  the 
act  <md  we  know  of  none  which  can  be  made. 
An  amicus  curiae  makes  an  urgent  appeal  in 
behalf  of  the  law  on  the  ground  that  it  is  a 
good  law,  designed  to  prevent  and  capable 
of  preventing,  evils  of  great  and  Increasing 
magnitude,  but  be  does  not  deny  that  section 
26  makes  It  unconstitutional  If  It  is  allowed 
to  stand.  He  suggests,  however,  that  we 
should  hold  that  section  void  (he  would  hare 
to  include  section  26  also)  and  the  act  valid 
throughout  the  state.  If  we  should  do  so, 
we  would  be  imposing  upon  the  whole  state  a 
law  which  it  is  clear  the  legislature  intended 
to  apply  in  only  two  counties,  and  wlilch 
would  not  otherwise  have  passed.  This  we 
cannot  do,  as  It  would  be  nothing  shwt  of 
legislation. 

If  the  act  Is  as  beneficlent  as  Is  claimed,  It 
is  to  be  regretted  that  it  cannot  stand;  bat 
as  we  have  more  than  once  been  compelled 
to  remind  the  defenders  of  special  and  local 
laws,  we  cannot  have  the  advantage  of  sncb 
legislation  when  It  happens  to  be  good  with- 
out changing  a  constitution  which  absointely 
prohibits  it  upon  the  assumption  that  it  is 
generally  bed. 

.  The  Judgment  of  the  superior  court  Is  af- 
firmed. 

We  concur:  McFARLAND,  J.;  HARRI- 
SON, J.;  OAROUTTE,  J.;  VAN  FLBBT,  J.; 
TEHPIiB,  J.;  and  HENSHAW,  J. 
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ZBAR  T.  BOSTON  SAFE-DEPOSIT  ft 
TRUST  OO. 
(Court  of  Appeala  of  Kansas,  Northern  Depart- 
ment, O.  D.     Feb.  14,  1896.) 
BoxA  Fn>B  PuRORASBu— RaooRD  or  HoaTOiLoa. 

1.  A  purchaser  of  real  estate  must  take  no- 
tice of  the  recitals  contained  in  the  deeds  which 
make  op  his  chain  of  title,  and  is  bound  thereby. 

2.  When  a  mortgagee  deposits  his  mortgage, 
duly  signed  and  acknowledged,  with  the  register 
of  deeds  of  the  proper  county,  and  the  same  is 
filed  for  record,  a  subsequent  purchaser  is  pre- 
sumed to  have  notice  of  the  contents  thereof, 
notwithstanding,  by  the  mistake  of  the  register, 
the  amount  of  the  mortgage  is  incorrectly  stated 
upon  the  record. 

iSyllabna  by  the  Conrt) 

Error  from  district  court,  Ellswortli  coun- 
ty;  W.  G.  Eartland,  Judge. 

Action  by  the  Boston  Safe-Deposit  ft  Trust 
Company  against  John  Zear.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

A.  M.  Lasley,  for  plaintlfr  In  error.  0.  J. 
Evans,  Ira  E.  Lloyd,  J.  G.  Slonecker,  and 
Wheeler  &  Swltzer,  for  defendant  In  error. 

GARVBR,  J.  The  mortgage  In  controversy 
In  tbls  action  was  executed  by  Frank  E. 
Barr  and  wife  October  6,  188ts  on  a  tract  of 
land  In  Ellsworth  county,  to  secure  the  pay- 
ment of  the  sum  of  Jl.OOO.  It  was  forthwith 
deposited  with  the  register  of  deeds  of  that 
county  for  record,  and  recorded,  but,  by  the 
mistake  of  the  recording  officer  It  was  en- 
tered of  record  as  a  mortgage  of  $100  Instead 
of  $1,000.  Subsequently  Barr  sold  and  con- 
veyed the  land  to  Ofla  Hill,  the  latter  being 
at  the  time  informed  of  the  previous  mort- 
gage, and  his  deed  reciting  that  the  convey- 
ance was  made  subject  to  a  mortgage  for 
$1,000.  The  deed  from  Barr  to  Hill  was  duly 
and  coirtectly  recorded.  Thereafter  HIU  con- 
veyed the  land  by  a  deed  of  general  warranty 
to  the  plaintiff  In  error,  John  Zear,  the  deed 
specifically  referring  to  the  mortgage  In  ques- 
tion as  a  mortgage  for  only  $100.  In  the  suit 
to  foreclose  the  mortgage  Zear  claimed  to  be 
an  Invioceitt  purchaser,  and  contended  that, 
as  against  blm,  the  mortgage  could  be  en- 
forced ajB  a  Hen  for  only  $100.  The  court  ren- 
dered Indgment  for  the  full  amount  of  the 
mortgage,  and  this  ruling  is  now  assigned 
for  error. 

The  decWon  of  the  lower  conrt  was  proper, 
and  the  Judgment  must  be  affirmed.  The 
rule  id  well  settled  that  a  purchaser  of  real 
estate  Is  charged  with  notice  of  the  recitals 
contained  In  the  deeds  which  make  up  his 
chain  of  title.  2  Devi.  Deeds,  §  1000  et  seq. 
t'nder  this  rule  the  deed  which  was  the  evi- 
dence of  the  title  of  Hill,  the  immediate  gran- 
tor of  the  plaintiff  in  error,  was  sufficient 
notice  to  him  of  the  fact  that  there  was  a 
mortage  on  the  laud  for  $1,000.  It  put  him 
on  inquiry,  and.  If  followed  up  with  reasona- 
ble diligence,  he  would  have  been  informed 
of  the  mistake  In  the  record,  and  of  the  ac- 
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tual  condition  of  the  title.  Having  this  no- 
tice from  the  deed,  as  well  as  from  the  record 
of  It  In  the  office  of  the  register  of  deeds,  he 
was  not  an  Innocent  purchaser,  and  took  the 
land  subject  to  the  mortgage. 

The  authorities  aro  In  Irreconcilable  conflict 
as  to  the  legal  effect  of  such  a  mistake  as  was 
madeln  this  casein  the  record  of  the  mortgage. 
In  some  states,  the  doctrine  prevails  that  the 
grantee  named  in  the  Instrument,  which  is 
incorrectly  recorded,  should  be  held  responsi- 
ble for,  and  must  suffer  the  consequences  of, 
the  mistakes  of  the  officer;  that  a  record  Is 
constructive  notice  only  to  the  extent  that  it 
Is  a  true  copy.  In  other  states  the  courts 
hold  that  when  the  grantee  has  deposited  his 
deed  with  the  recording  officer  he  has  dona 
all  that  Is  required  of  him,  and  that  con- 
structive notice,  under  the  recording  acts, 
of  the  actual  contents  of  the  Instrument  filed 
for  record.  Is  thereafter  conclusively  presum- 
ed, without  regard  to  the  errors  of  the  officer 
whose  duty  it  is  to  make  a  true  record.  The 
latter  view  has  been  adopted  by  the  supreme 
court  of  this  state,  and  this  Is  no  longer  an 
open  question  with  us.  Poplin  v.  Mundell, 
27  Kan.  138, 158;  Lee  v.  Bermlngham,  30  Kan. 
312,  1  Pac.  73.  In  the  first  of  these  cases 
Horton,  C.  J.,  said:  "It  seems  to  us  that 
when  the  party  holding  the  title  presents  his 
deed,  duly  acknowledged  and  certified,  to 
the  register  of  deeds  for  record,  and  demands 
that  it  be  phiced  upon  record,  and  the  regis- 
ter thereupon  accepts  the  same,  and  duly  in- 
dorses it  filed  of  the  date  it  is  so  presented, 
such  party  has  discharged  his  whole  duty  to 
the  public,  and  his  muniment  of  title  cannot 
be  shaken  by  any  subsequent  purchaser.  If 
any  subsequent  purchaser  be  injured  by  the 
neglect  or  delay  of  the  register  as  to  his 
duties  in  the  registration  of  socb  conveyance, 
such  Injured  party  has  his  action  against 
that  officer."  Upon  the  authority  of  these 
decisions,  we  hold  that  the  mortgagee  in  this 
case  had  done  all  that  was  required  of  him 
when  he  had  deposited  his  mortgage  with  the 
register  of  deeds  for  record,  and  that  there- 
after, the  mortgagee  not  being  guilty  of  any 
laches  with  refeivnce  to  the  mistake  in  re- 
cording, any  subsequent  purchaser  was  bound 
In  the  same  manner  and  to  the  -same  extent 
as  If  a  ctHTect  record  had  been  mad&  The 
Judgment  will  be  affirmed.  AU  tha  Judges 
ooacurrlnSi 


WRIGHT  V.  McKITRIOK. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
mrat.  O.  D.     Feb.  14,  1886.) 

Pbohiss  to  Fat  Debt  of  Anothek— Considsra- 
TiOK— Bdrdek  or  Proof. 

1.  When  the  defendant  to  an  action  on  a 
note  pleads  want  of  consideration,  and  it  ap- 
pears that  the  note  was  executed  by  the  defend- 
ant in  favor  of  the  plaintiff  for  the  surrender  and 
cancellation  of  anotner  note  for  the  same  amount 
held  by  the  plaintiff  against  defendant's  father, 
the  burden  is  upon  the  defendant  to  aktow  the 
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inyalMity  of  the  first  note,  and  its  conseqnpnt  In- 
sufficiency an  a  consideration  for  the  second. 

2.  It  is  not  necessary  that  one  be  originally 
liable  for  a  debt  which  he  agrees  in  writing  to 
pay,  when  the  assuui|)tion  of  the  liability  is  not 
a  mere  naked  promise,  and  is  supported  by  a 
sufficient  consideration. 

3.  It  is  no  defense  to  an  action  on  a  promis- 
sory note  for  the  maljer  to  say  that  there  was  no 
consideration  which  was  beneficial  to  him  per- 
sonally; it  is  sufficient  if  the  consideration  was  a 
benefit  conferred  upon  a  third  person,  or  a  detri- 
ment suffered  by  the  promisee,  at  the  instance  of 
the  promisor. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Ellswortb  coun- 
^;  W.  G.  Eastland,  Judge. 

Action  by  George  F.  Wright  against  Ed- 
ward McKitrlck.  From  a  Judgment  for  de- 
fendant, plaintiff  brings  error.     Reversed. 

Ira  B.  Lloyd,  for  plaintiff  in  error.  R.  W. 
Carter,  for  defendant  In  error. 

GARVER,  J.  This  was  an  action  bronght 
by  the  plaintiff  In  error,  as  plaintiff,  on  a  note 
«iecuted  by  the  defendant,  McKitrlck,  in  fa- 
vor of  the  plaintiff.  The  defense  set  up  was 
want  of  consideration.  The  note  was  given 
to  the  plaintiff  for  another  note  held  by  him 
for  the  same  amount  against  J.  T.  McKitrlck, 
father  of  the  defendant,  and  which  J.  T.  Mc- 
Kitrlck had  executed  on  account  of  profes- 
sional services  rendeied  by  the  plaintiff,  as  a 
physician,  in  attendance  upon  Mrs.  Ben 
Fowle,  in  her  last  sickness.  After  her  death, 
her  father,  J.  T.  McKitrlck,  was  appointed 
executor  of  her  will,  and  had  charge  of  the 
administration  of  her  estate.  After  he  had 
qualified  as  executor,  he  gave  his  personal 
note  to  the  plaintiff  for  $135,  payable  In  one 
year,  "provided  it  shall  then  be  determined, 
after  reasonable  effort  and  due  diligence  on 
the  part  of  said  Wright,  that  the  estate  of 
Ella  McK.  Fowle,  deceased,  is  not  responsi- 
ble for  the  bill  for  which  this  note  Is  given." 
Upon  the  trial,  there  was  a  conflict  of  evi- 
dence as  to  whether  J.  T.  McKitrlck  had  em- 
ployed Dr.  Wri^t  to  attend  Mrs.  Fowle,  and 
therefore  was  personally  liable  for  the  serv- 
ices, or  whether  the  note  given  by  him,  as 
well  as  the  note  sued  on,  was  without  consid- 
eration. Under  the  Instructions  of  the  court, 
the  jury  found  for  the  defendant. 

The  principal  contention  In  the  case  is  as  to 
the  consideration  of  the  notes.  While  the 
court  presented  to  the  Jury  the  same  legal 
proposition  in  different  ways,  the  following 
portion  of  the  Instructions  is  sufBcient  to  sub- 
stantially show  the  matters  of  which  com- 
plaint is  made:  "dO)  You  are  Instructed  that 
if  you  find  and  believe  from  the  evidence  In 
this  case  that  the  original  note  given  by  J. 
T.  McKitrlck  to  the  plaintiff  was  given  with- 
out consideration,— that  is,  for  services  al- 
ready rendered  before  that  time,— and  that 
the  same  were  not  rendered  at  the  request  of 
J.  T.  McKitrlck.  but  were  rendered  for  and 
at  the  request  of  one  Fowle,  and  yon  should 
further  find  and  believe  from  the  evidence 
that  the  note  sued  upon  In  this  action  has 


no  consideration  for  its  execution  other  than 
the  surrender  of  the  original  note,  then  the 
plaintiff  cannot  recover,  unless  yon  shnll 
believe  and  further  And  from  the  erliieme 
that  the  note  sued  upon  in  this  action  w:is 
given  by  the  defendant  with  fall  knowlwize 
of  all  the  facts,  and  in  satisfaction  of  a  dis- 
puted claim  between  plaintiff  and  J.  T.  Mc- 
Kitrlck as  to  the  liability  of  J.  T.  McKltriek 
for  the  medical  services  rendered  by  plaintiff 
in  and  about  the  medical  attendance  of  said 
Ella  Fowle."  The  Inquiry  concMnIng  the  o'm- 
slderation  of  the  first  note  should  not  have 
been  confined  to  such  narrow  limits.  The 
court  virtually  held  that  there  was  no  leal 
consideration  for  it,  unless  the  maker  vat 
originally,  personally  liable  for  the  debt  ftr 
which  it  was  given.  Under  the  facts  of  this 
case,  such  a  holding  was  clearly  erroneous: 
for  there  are  various  other  matters  wLiv-b 
may  have  entered  into  the  transaction  \k- 
tween  the  parties,  and  have  furnished  a  suiti- 
cient  consideration  for  the  promise  of  J.  T. 
McKitrlck  to  pay  the  claim.  It  must  be  n>- 
membered,  too,  that  these  were  contra  cis  in 
writing,  for  which  the  law  presumes  a  suffi- 
cient consideration:  and  the  burden  is  ur>"ii 
the  defendant  to  overcome  that  presumpti"^. 
As  it  is  admitted  that  the  surrender  of  il;'' 
first  note  was  the  consideration  for  the  nme 
in  suit,  and  the  presumption  of  law,  as  to  cvn- 
sideration,  attaches  to  both  notes,  the  <l^ 
fendant  must  show  the  want  of  conslderati<~n 
for  the  first  note.  Sullivan  ▼.  Collins.  IS 
Iowa,  228;  Gunning  v.  Royal,  59  Miss.  ■!'•. 
Upon  the  trial,  the  defendant  rested  bis  de- 
fense upon  the  mere  fact  that  the  debt  was 
originally  not  the  personal  debt  of  J.  T.  M<'- 
Kltrick,  and  argued  that  each  note  was  then^ 
fore  without  consideration.  In  this  respect  he 
fell  short  of  establishing  his  defense. 

There  must,  of  course,  have  been  a  Ip=i1 
and  sufficient  conslderatlcMi  for  the  first  n'.ie. 
But  it  is  not  necessary,  as  was  assmned  by 
the  court  in  the  instructions,  tliat  the  serv- 
ices should  have  been  rendered  at  the  special 
request  of  the  maker  of  the  note,  or  that  ac.r 
special  benefit  should  have  accrued  to  him: 
any  forbearance  given  oe  detriment  or  1<'!=> 
suffered  by  the  payee  was  sufficient  If  J.  T- 
McKitrlck  thought  It  was  for  the  interest  of 
the  estate,  or  would  result  In  some  benefit  to 
himself,  to  have  this,  as  a  claim  against  the 
estate,  disposed  of  in  a  different  manner  fnxD 
that  ordinarily  fdlowed  under  the  law,  and.  as 
an  Inducement  for  the  foregoing  of  some  pr» 
ceedlng  or  right  which  the  law  gave  the 
claimant,  personally  promised  in  writing  to 
pay  the  debt,  there  would  be  a  sufficient  otn- 
sideration  to  support  the  obligation  tins  in- 
curred. The  court  properly  held  that  a  nakcti 
promise  to  pay  a  debt  owing  by  the  estate 
or  other  person,  for  which  J.  T.  McKitricfe 
was  not  personally  liable,  woold  not  create  a 
legal  liability.  It  Is  not  necessary,  however, 
that  a  claim  should  be  a  strictly  legal  one  in 
order  that  a  note  given  In  settlement  tbereoi 
may  be  enforced;    it  la  enough  that  it  luve 
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some  foundation  In  law  or  equity,  tbongh  the 
legal  liability  be  doubtful.  MuIhoUand  v. 
Bartiett,  74  lU.  68;  Foster  v.  Metts,  55  Miss. 
77;  Harrla  v.  Cassady,  107  Ind.  158,  8  N.  B. 
29;  Tucker  v.  Ronk,  43  Iowa,  80. 

We  do  not  pretend  to  say  wbat  considera- 
tion there  might  bf>  in  this  case,  even  If  It 
was  a  promise  to  pay  the  debt  of  another,  and 
only  make  mention  of  some  matters  that  could 
have  entered  Into  the  transaction  to  show 
that  there  might  have  been  a  consideration 
other  than  that  to  which  the  court  limited  the 
biqnlry.  If  the  first  note  was  given  for  a 
sufficient  consideration,  it  necessarily  follows 
that  tbe  defendant's  note,  which  was  given  In 
lieu  of  it,  created  a  valid  and  binding  obli- 
gation, without  regard  to  his  knowledge  of 
the  facts  as  they  existed  between  Wright  and 
J.  T.  McKitrlck,  unless  he  was  misled  with 
reference  thereto  by  tbe  plaintiff.  Upon  this 
proposition,  also,  tbe  Instructions  of  the  court 
were  erroneous.  In  determining  whether  the 
surrender  of  the  J.  T.  McKitrlck  note  was  a 
sufficient  consideration  for  the  execution  of 
the  note  in  suit,  the  court  should  inquire,  not 
merely  who  was  originally  liable  for  the 
plalntifTs  services,  but  the  principal  Inquiry 
should  be  to  ascertain  whether  there  was  a 
legal  and  sufficient  consideration  of  any  kind 
for  the  original  note. 

It  follows  from  what  has  been  said  that  the 
Judgment  must  be  reversed,  and  the  case  will 
be  remanded  for  a  new  trlaL  All  the  Judges 
concurring. 


SHAFFER  et  al.  v.  HOENSCHTLD. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, G.  D.     Feb.  14.  189G.) 

KxviBw  OH  Appeal — Motion  por  New  Trial — 

Court  op  Appeals — Jurisdiction — 

Note— Parol  Evidence. 

1.  When  the  district  court,  on  a  petition  In 
error  from  a  justice  of  the  peace,  reverses  the 
judgment  of  the  justice,  it  is  not  necessary  for 
the  aggrieved  party  to  file  a  motion  for  a  new 
trial  in  order  to  have  the  decision  of  the  dis- 
trict court  reviewed  on  petition  in  error.  Lyons 
V.  Osbom,  26  Pac.  31,  45  Kan.  650. 

2.  The  act  creating  the  court  of  appeals  con- 
fers juriadlction  upun  them  "as  now  allowed  by 
law  in  all  proceedings  in  error  taken  from  orders 
and  decisions  of.  the  district  court,"  and  when 
the  error  is  apparent  by  an  examination  of  the 
pleadings  and  judgment  snch  error  will  be  re- 
viewed by  this  court. 

3.  Where  a  note  is  executed  by  a  corpora- 
tion, and  is  signed  by  the  board  of  trustees,  ex- 
trinsic evidence  is  admissible  between  the  orig- 
inal parties  to  show  that  snch  trustees  executed 
the  instrnment  in  their  official  capacity  as  offi- 
cers of  the  corporation,  and  that  tney  signed  for 
the  corporation,  and  that  it  was  the  intention  of 
all  the  parties  tc  the  note  to  make  it  the  obliga- 
tion of  such  corporation. 

(SyUabna  by  the  Court.) 

Error  from  district  court.  Saline  county; 
R.  M.  Thompson,  Judge. 

Action  by  H.  Hoenschlld  against  William 
H.  Shaffer  and  others  before  a  Justice.  Judg- 
ment for  defendants  on  error  in  the  district 


court  reversed,  and  defendants  bring  error. 
Reversed. 

The  defendant  In  error,  H.  Hoenschlld, 
brought  suit  before  a  Justice  of  the  peace 
of  Saline  county,  Kan.,  upon  the  following 
promissory  note: 

"375.00.  Salina,  BCans.,  Jane  25th,  1888. 
Six  months  after  date,  for  value  received, 
we  promise  to  pay  to  the  order  of  Abbott 
and  Hoenschlld  three  hundred  Sc  seventy-five 
dollars,  at  the  First  National  Bank  of  Salina, 
Kansas,  with  8  per  cent  Interest  until  paid. 
W.  H.  Shaffer,  Wm.  Hogben,  A.  W.  Krause, 
Trustees  of  Cydon  Lodge  No.  6,  K.  P.,  Sa- 
lina, Kansas." 

Indorsed:  "Paid  on  the  within  note  two 
hundred  ($200)  dollars  Dec.  27th,  1888.  Abbott 
&  Hoenschlld." 

—as  the  owner  and  holder  thereof.  At  the 
trial  the  defense  was  that  the  note  sued 
upon  was  not  the  personal  note  of  the  de- 
fendants, but  was  the  note  of  Cydon  Lodge 
No.  6,  of  Salina,  Kan.,  a  corporation.  That 
tbe  defendants  signed  the  note  only  In  their 
official  capacity  as  trustees  of  said  lodge; 
that  the  plaintiff,  who  was  one  of  the  payees 
of  the  note,  as  well  as  all  of  the  defendants, 
understood  at  the  time  the  note  was  exe- 
cuted that  It  was  Intended  to  be  the  note  of 
the  corporation,  and  not  the  personal  note 
of  the  defendants,  and  Introduced  testimony 
showing  that  defendants  were  the  trustees 
of  Cydon  Lodge  No.  5,  Knights  of  Pythias, 
Salina,  Kan.,  a  corporation,  at  the  time  said 
note  was  executed,  and  that  they  signed  it 
only  as  trustees  for  the  corporation;  that 
the  note  was  given  for  a  balance  due  Ab- 
bott Sc  Hoenschlld,  architects,  for  their  serv- 
ices as  such  In  making  plans,  etc.,  for  the 
Knights  of  Pythias  Building  erected  in  Sa- 
lina; that  the  note  was  given  pursuant  to 
a  settlement  made  between  Abbott  &  Hoen- 
schlld and  said  Cydon  Lodge,  and  that  at  a 
meeting  at  which  Abbott  was  present  as  a 
member  of  said  lodge,  defendants,  as  trus- 
tees of  said  lodge,  were  directed  to  give  the 
note;  that  tbe  $200  paid  on  said  note  wns 
paid  by  defendant  Hogben,  as  treasurer,  out 
of  the  lodge  fnnds;  that  the  defendant 
had  no  personal  Interest  in  tbe  payment  of 
said  note,  and  that  such  facts  were  well 
known  to  plaintiff;  that  at  the  time  said  note 
was  executed  and  delivered  plaintiff  was 
present,  and  wrote  the  note,  including  the 
words,  "Trustees  of  Cydon  Lodge  No.  5,  K. 
P.,  Salina,  Kansas,"  affixed  to  their  signa- 
tures, and  that  nntil  -the  commencement  of 
this  suit  demand  for  payment  of  said  note 
was  made  by  plaintiff  on  said  lodge,  and 
that  it  was  tbe  understanding  of  the  de- 
fendants, as  well  as  the  payees  of  said  note, 
that  it  was  the  note  of  the  corporation,  and 
not  the  personal  note  of  the  defendants. 
This  testimony  was  introduced  over  tbe  ob- 
jection of  tbe  plaintiff,  and  Judgment  ren- 
dered by  the  Justice  of  the  peace  against 
plaintiff  for  costs.  Plaintiff  thereupon  filed 
his  petition  in  error  in  the  dlstdct  court  to 
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review  the  proceedings  and  Judgrment  of  the 
justice  of  the  peace.  Upon  the  hearing  there- 
of the  judgment  of  the  justice  of  the  peace 
was  reversed,  and  set  aside,  and  cause  held 
for  hearing  in  the  district  court  It  was  ad- 
mitted that  there  was  no  other  defense  to 
the  note  sued  upon  In  this  action  except 
such  as  was  made  before  the  justice  of  the 
peace,  and  judgment  was  rendered  in  favor 
of  the  said  Hoenscliild  and  against  the  de- 
fendants Shatter,  Hogben,  and  Krause  for 
the  sum  of  $233.10,  with  interest  and  coats 
of  suit.  Defendants  bring  the  case  here  for 
review  upon  petition  in  error  and  transcript 

Wilson  &  Wilson,  for  plaintiffs  in  error. 
Bond  &  Osborne  and  I.  M.  Jones,  for  de- 
fendant in  error. 

GUiKESON,  P.  J.  (after  stating  the  facU). 
The  errors  assigned  in  this  action  are:  (1) 
Said  court  erred  in  sustaining  the  petition 
in  error  of  said  H.  -Hoenscliiid,  plaintiff  in 
error,  In  said  court  (2)  Ckiurt  erred  In  ren- 
dering judgment  for  said  EoenscMId,  plain- 
tiff in  error,  in  said  court  (3)  Said  court 
erred  in  not  rendering  judgment  for  the  said 
W.  H.  Shaffer,  WUllam  Hogben,  and  A.  W. 
Krause,  defendants  in  error.  In  said  court 

Defendant  in  error  contends  that  the  er- 
rors complained  of  in  this  action  are  not  re- 
viewable in  this  court  We  cannot  agree 
with  counsel  on  this  proposition.  When  an 
error  is  apparent  by  an  examination  of  the 
pleadings  and  judgment  such  an  error  can 
be  reviewed  in  this  court  Stapleton  v.  Orr, 
43  Kan.  170,  23  Pac.  109.  Where  the  district 
court,  on  a  petition  in  error  from  a  Justice  of 
the  peace,  reverses  the  judgment  of  the 
justice,  it  is  not  necessary  for  the  aggrieved 
party  to  file  a  motion  for  a  new  trial  in  order 
to  Iiave  the  decision  of  the  district  court  re- 
viewed on  i>etltion  In  error.  Lyons  v.  Oa- 
bom,  46  Kan.  660,  26  Pac.  31.  If  the  record 
shows  the  final  judgment  to  be  etroneous, 
it  is  reviewable  in  an  appellate  court  with- 
out exception.  Koehler  v.  Ball,  2  Kan.  160: 
Wilson  V.  FuUer,  9  Kan.  176l  We  thlQk  this 
case  la  properly  here  for  review.  Did  the 
trial  court  err  in  sustaining  the  petition  in 
error  and  in  rendering  judgment  for  Hoen- 
scbild,  plaintiff  in  error?  This  we  must  an- 
swer in  the  affirmative.  The  only  question 
presented  to  the  district  conrt  upon  the  peti- 
tion la  error  was,  did  tiie  jnstlce  of  the 
peace  err  in  admitting  testimony?  The  testi- 
mony admitted  by  the  justice  of  the  peace 
over  the  objection  of  plaintiff  in  that  court 
shows  that  this  note  was  given  to  Abbott 
&  Hoenschild  for  a  balance  dne  them  for 
their  services  as  architects,'  for  making 
plans,  etc.,  for  the  Knights  of  Pythias  Build- 
ing, the  property  of  Cydon 'Lodge  No.  5,  K. 
P.,  Sallna,  Kan.;  that  it  was  not  a  personal 
note  of  the  signers,  but  was  the  note  of  the 
said  lodge;  that  they  signed  it  in  their 
official  capacity  as  trustees  of  said  lodge; 
that  this  was  known  to  the  payee  Abbott 


and  that  it  was  Intended  and  onderstood  at 
the  time  it  was  made  to  be  the  note  of  the 
lodge;  that  said  Abtwtt  was  present  as  a 
member  of  said  lodge  at  the  meeting  when 
the  defendants,  as  trustees,  were  directed  to 
make  this  note;  that  said  Abbott  wrote  the 
note,  including  the  words,  "Trustees  of  Cy- 
don Lodge  No.  5,  K.  P.,  Sallna,  Kansas," 
and  was  present  when  it  was  executed  and 
deUvered.  In  Kline  v.  Bank,  50  Kan.  91,  31 
Pac.  688,  the  parties  wrote  their  names  on 
the  back  of  the  note  as  "Board  of  Directors." 
Chief  Justice  Horton,  In  ddivering  the  opin- 
ion of  the  court  says:  "If  the  partiea  who 
wrote  their  names  upon  the  back  of  tlie  note 
as  directors  had  signed  their  names  npon  the 
face  thereof,  they  could  have  shown  by 
extrinsic  evidence  that  they  were  acting  for 
the  corporation  only."  "If  it  is  not  clear  from 
the  face  of  the  note  whether  the  signers 
contracted  on  behalf  of  the  association  or  for 
themselves,  then,  as  between  the  original 
parties,  extrinsic  evidence  may  be  intro- 
duced to  show  in  fact  it  was  the  intention  of 
all  the  parties,  at  the  time  of  the  execution 
of  the  note  and  its  acceptance,  to  bind  the 
association  only,  not  to  make  the  sig^ners  lia- 
ble personally."  Benham  v.  Smith,  53  Kan. 
495,  36  Pac.  997.  "Considerable  diversity 
of  decision,  it  must  be  admitted.  Is  found  in 
the  reported  cases,  where  the  record  presents 
the  case  of  a  blank  indorsement  by  a  third 
party,  made  before  the  instrument  is  in- 
dorsed by  the  payee,  and  before  it  is  deliv- 
ered to  take  effect;  the  question  being 
whether  the  party  is  to  be  deemed  an  oiie- 
Inal  promisor,  guarantor,  or  Indorser.  I^ 
reconcilable  conflict  exists  in  that  regard, 
but  there  is  one  principle  npon  the  subject 
which  is  almost  universally  admitted  by 
them  all,  and  that  is  that  the  Interpretatioa 
of  the  contract  ought  in  every  case  to  be 
such  as  will  carry  into  effect  the  Intention 
of  the  parties;  and  in  most  cases  it  Is  ad- 
mitted that  proof  of  the  facts  and  drcnin- 
stances  which  took  place  at  the  time  of  the 
transaction  are  admissible  to  aid  in  the  in- 
terpretation of  the  laxiguage  employed." 
Good  V.  Martin,  95  U.  S.  90.  We  think  tbe 
pari:ies  who  signed  this  note  as  trustees,  had 
the  right  at  the  trial  to  Introduce  this  testi- 
mony, and  that  It  was  properly  admitted. 
The  judgment  of  the  district  court  will  be  re- 
versed, and  cause  remanded  for  farther  pro- 
ceedings in  accordance  with  the  views  here- 
in expressed. 

CLARK,  X,  concarrlng.  GARVBR,  J.,  not 
sitting,  havhog  been  of  counsel  in  court  be- 
low. 


TULLIS  et  al.  v.  McCALL. 
(Ocnrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment C.  D.     Feb.  14.  1896.) 
Attachmekt— Intbbvkntion— BviosHca. 
1.  One  claiming  ownership  of  property  M 
against  attaching  creditor*  of  a  former  owner. 


Digitized  by 


Google 


Kan.) 


TULLIS  0.  MoCALL. 


981 


there  b^ig  to  actnal  change  of  poaaeMion,  mnart 
prore  not  only  an  actual  aale  and  transfer  of 
the  property  to  him,  but  also  that  it  was  made  ta 
(Dod  ftuth  and  upon  sufficient  consideration. 

2.  The  evidence  in  this  case  examined,  and 
hM  not  to  be  sufficient  to  show  an  intention  on 
the  part  of  the  former  owner  to  part  with  the 
absolute  title  to  the  property  attached. 

(Syllabus  by  tte  Court.) 

Error  from  district  court,  EIlBwortb  coun- 
ty; W.  G.  Eastland,  Judge. 

Action  by  Samuel  McCall  against  Jobn  H. 
TiiiiiB  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.     Beversed. 

H.  A.  Coates,  for  plaintiffs  in  error.  Ira  E. 
Uoyd,  for  defendant  in  error. 

OARVER,  J.  The  controversy  In  this  case 
Is  over  the  ownership  of  some  wheat  attached 
by  the  sheriff  of  Ellsworth  county,  as  the 
property  of  Robert  McCall.  Samuel  McCall, 
defendant  in  error,  claiming  ownership  by 
purchase  from  Robert  McCall,  bis  father,  in- 
stituted this  action  against  the  sheriff  for  Its 
conversion.  Verdict  and  Judgment  were  ren- 
dered In  favor  of  Samuel  McCalL 

The  land  upon  which  the  wheat  was  grown 
was  owned  by  Robert  McCall,  a  resident  of 
Oklahoma,  the  premises  being  occupied  by  a 
tenant  who  farmed  the  same  for  a  share  of 
the  crop.  Plaintiff  relied  upon  a  letter  from 
his  fbther  as  evidence  of  his  purchase  and 
ownership.  Upon  the  trial  It  was  claimed 
that  this  letter  had  been  mislaid  or  lost;  and 
after  the  plaintiff  testified  concerning  its  re- 
ceipt, and  his  fruitless  search  for  it,  he  was 
permitted  to  testify  to  Its  contents.  It  Is 
argued  at  great  length  by  counsel  for  plain- 
Iffs  in  error  that  the  plaintiff  was  not  a 
competent  witness  to  testify  upon  these  mat- 
ters, and  also  that  a  sufficient  showing  was 
not  made  of  the  loss  of  the  instrument  to  per- 
mit the  Introduction  of  secondary  evidence  of 
Its  contents.  No  legal  reason  Is  suggested, 
nor  do  we  laiow  of  any,  why  a  party  to  an 
action  should  be  disqualified  as  a  witness  up- 
on such  matters.  The  statute  Itself  answers 
the  objection:  "No  person  shall  be  disquali- 
fied as  a  witness  in  any  civil  action  or  pro- 
ceeding, by  reason  of  his  Interest  in  the  event 
of  the  same,  as  party  or  otherwise.  •  •  •" 
Gen.  St.  1889,  par.  4414.  No  exception  is 
made  by  the  statute,  and  the  plaintiff  was  as 
competent  to  testify  to  the  loss  of  the  letter 
and  to  its  contents  as  to  any  other  fact  In  the 
case  subject,  of  course,  to  his  interest  In  the 
case  being  considered  for  the  purpose  of  af- 
fecting his  credibility.  The  evidence  as  to  the 
search  made  for  the  letter,  was  sufficient  to 
jnstlfy  the  court  in  admitting  secondary  evi- 
dence of  its  contents. 

When  asked  to  state  what  the  letter  con- 
tained, the  plaintiff  said:  "As  near  as  I  can 
recollect  It,  I  was  to  have  the  wheat:  There 
was  a  mortgage  on  the  wheat  of  ?(iO  or  $65, 
and  I  was  to  pay  off  that  mortgage,  and  have 
my  money  out  of  what  was  left"  There  is 
no  other  evldetice  in  the  case  concerning  the 


transaction  between  father  and  son  which 
aids  in  the  interpretation  of  the  letter.  The 
evidence  shows  that  at  the  time  it  was  writ- 
ten, about  June  1,  1889,  the  wheat  then  lielng 
a  growing  crop,  Robert  McCall  was  Indebted 
to  his  son  In  the  sum  of  about  $178,  and  that 
there  was  a  chattel  mortgage  upon  the  land- 
lord's share  of  the  wheat  to  a  bank  in  the  city 
of  Ellsworth  for  $60  or  $65.  The  value  of 
the  wheat  remaining  after  the  payment  of 
the  chattel  mortgage  was  about  $227.  All 
communications  between  the  plaintiff  and  his 
father  concerning  the  wheat  were  by  mail. 
What  this  correspondence  was,  except  as  to 
the  one  letter  offered  in  evidence,  does  not  ap- 
pear. In  fact,  so  far  as  there  is  any  showing 
of  a  sale  and  transfer  of  the  wheat,  this  let- 
ter stands  isolated  and  alone.  There  is  noth- 
ing in  the  Burroimding  circumstances,  so  far 
as  shown,  to  enable  one,  with  any  degree  of 
certainty,  to  determine  the  Intention  of  the 
writer  of  the  letter.  The  wheat,  at  the  time  the 
letter  was  written,  and  up  to  the  time  when  It 
was  attached  by  the  slieriff,  remained  in  the 
exclusive  possession  of  the  tenant;  no  ac- 
tual possession  had  been  taken  by  Samuel 
McCall,  nor  any  act  of  ownership  exercised 
by  him.  Under  such  circumstances,  as 
against  an  attaching  creditor,  the  sale  of  the 
wheat  Is  deemed  to  be  void,  unless  it  is  af- 
firmatively shown  to  have  been  made  In  good 
faith  and  upon  sufficient  consideration.  Uen, 
St  1889,  par.  3163.  It  devolved  upon  the 
plaintiff  to  show,  not  merely  the  fact  of  the 
sale,  but  also  that  it  was  a  sale  made  In  good 
faith,  and  supported  by  sufficient  considera- 
tion. When  we  turn  to  the  letter,  the  con- 
tents of  which  were  presented  to  the  court  in 
such  an  unsatisfactory  way,  the  transaction 
is  shrouded  in  doubt  The  testimony  of  the 
plaintiff  was,  at  best,  only  his  conclusion  as 
to  the  meaning  of  the  letter;  it  hardly  pre- 
tended to  be  a  statement  of  the  substance  of 
the  contents.  His  answer,  however,  was  al- 
lowed to  stand  without  objection,  and  now 
must  be  considered  as  a  substantial  state- 
ment of  what  the  letter  contained.  Accept- 
ing it  thus,  how  does  the  matter  stand?  Noth- 
ing Is  said  about  a  sale  or  transfer  of  the 
wheat;  nothing  as  to  the  effect  the  trans- 
action should  have  upon  the  indebtedness  ex- 
isting between  the  parties;  nor  is  there  any- 
thing to  indicate  what  may  have  been  the 
wrtter'B  understanding  as  to  those  matters. 
The  Inquiry  arises:  For  what  purpose  was 
Samuel  McCall  to  have  the  wheat?  Was  it 
to  tie  in  the  nature  of  a  purchase  or  mort- 
gage, or  was  it  intended  that  he  should  only 
act  as  agent  for  Robert  McCall  to  dispose  of 
the  wheat,  and  out  of  the  proceeds  to  pay  the 
liabilities  referred  to?  If  there  had  not  l>een 
sufficient  wheat  to  pay  both  the  mortgage  and 
indebtedness  to  Samuel  McCall,  was  Robert 
McCall  to  be  released  from  any  further  lia- 
bility on  account  thereof?  Or,  if  there  should 
be  a  surplus,  as  was  the  case,  after  paying 
these  liabilities,  who  was  entitled  to  receive 
it?   The  evidence  leaves  the  answers  to  these 
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several  questions  to  mere  conjecture  and  un- 
founded supposition.  Before  it  can  be  said 
that  there  was  a  sale,  it  must  appear  that 
there  was  mutual  consent  to  giving  such  ef- 
fect to  the  transaction  between  the  parties 
to  It  If  we  turn  to  the  record,  the  only  oth- 
er evidence  materially  bearing  upon  the  trans- 
action is  contained  in  the  following  testimony 
given  by  the  plaintiff:  "Q.  Was  there  any 
transfer  from  your  father  to  you  of  any  na- 
ture with  reference  to  his  interest  in  the 
wheat?  A.  Yes,  sir.  Q.  Was  that  by  writ- 
ing or  by  word  of  mouth?  A.  Writing.  Q. 
Did  you  ever  show  it  to  any  one?  A.  Yes, 
sir;  to  you  (referring  to  his  attorney,  Mr. 
Lloyd)  and  Aaron  Alderson.  *  *  *  Q. 
Where  was  it  written?  A.  In  Oidahoma. 
Q.  How  did  you  receive  it?  A.  By  mail.  Q. 
Had  you  written  for  it?  A.  I  had.  •  •  • 
Q.  Was  you  expecting  It?  A.  I  was.  I  wrote 
twice  for  it."  It  is  very  evident  that  the  fore- 
going questions  and  answers  furnish  no  aid 
whatever  in  construing  the  contents  of  the  let- 
ter. Suppose  a  similar  letter  had  been  w)  Kteu 
to  the  tenant  directing  him  to  sell  the  wheat, 
first  to  pay  the  mortgage  to  the  bank,  and 
then  to  pay  Samuel  McCall  out  of  what  was 
left;  what  interest  would  the  tenant  have  ac- 
quired? Certainly,  it  would  not  have  trans- 
ferred the  ownership  to  him  as  against  at- 
taching creditors.  If  it  could  be  said  that 
the  letter  was  virtually  a  mortgage,  the 
plaintiff  would  be  in  no  better  position,  for 
the  reason  that  it  was  not  filed  with  the  reg- 
ister of  deeds  of.  the  county,  nor  possession  of 
the  property  taken.  In  any  view  we  take  of 
this  letter,  we  are  forced  to  the  conclusion 
that  It  is  not  reasonable  to  base  upon  it  alone 
a  presumption  that  Robert  McCall  intended 
to  make  an  absolute  sale  and  transfer  of  the 
wheat  There  being  no  dispute  concerning 
the  contents  of  the  letter,  and  the  meaning 
not  being  affected  by  surrounding  circum- 
stances, its  proper  construction  was  for  the 
court,  and  not  the  jury.  In  many  cases  the 
facts  and  circumstances  surrounding  a  trans- 
action hare  an  important  bearing  in  deter- 
mining the  intention  of  the  parties.  But  the 
language  of  this  letter  must  speak  for  itself, 
and  an  effect  cannot  be  given  to  It  which  the 
words  used  do  not  justify. 

Some  complaint  is  made  by  the  plaintiffs  in 
error  tiecause  they  were  not  permitted  to 
show,  upon  the  trial,  that  the  premises  upon 
which  the  wheat  was  grown  were  sold,  pur- 
suant to  a  Judgment  of  foreclosure  of  a 
mortgage  thereon,  to  the  plaintiff  in  the  at- 
tachment proceedings,  before  the  wheat  was 
cut.  We  find  no  error  in  the  ruling  of  the 
court  In  this  respect  The  evidence  shows 
that  the  crop  was  matured  at  the  time  of  the 
sale,  and  under  the  authority  of  Bank  v. 
Beegle,  52  Kan.  700,  35  Pac.  814,  it  did  not 
pass  with  the  land.  It  would  seem,  also, 
that  the  plaintiff  in  attachment  did  not  regard 
It  as  so  passing,  for  the  reason  that  he  subse- 
quently attached  It  as  the  property  of  the 
Judgment  debtor,  and  the  defendants  below 


justified  their  taking  lif  nasoa  of  ancb  at- 
tachment 

Because  there  was  an  entire  fallnre  «■  the 
part  of  the  plaintiff  below  to  show  a  sale  and 
transfer  of  the  wheat  by  Robert  McCall  to 
him,  in  good  faith,  the  judgment  Is  leveised, 
and  the  case  remanded  for  a  new  triaL  Ail 
the  Judges  concurring. 


REAM  T.  SAUVAIN  et  aL 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment C.  D.     Feb.  14.  1896.) 

SPBGiriO  Pbrpormance— Illeqai.  CoSStDnATIOS. 
An  action  canDot  be  maintained  to  en- 
force a  contract  wliich  is  entire,  and  the  consid- 
eration for  which  is  illegal,  in  whole  or  in  put. 
(SyUabua  by  the  Court) 

Error  from  district  court.  Smith  countj; 
Cyrus  Heren,  Judge. 

Action  by  A.  J.  Ream  against  R.  Sauvaia 
and  others.  Judgment  for  defendants.  Plain- 
tiff brings  error.     Affirmed. 

McNall  &  Blake,  for  plalnUff  in  error.  W. 
R.  Myers,  for  defendants  in  error. 

OARVER,  J.  This  action  waa  brought  by 
A.  J.  Ream  against  R.  Sauvain,  as  principal, 
and  Benjamin  Gustin  and  EUen  Gustin.  as 
sureties,  on  a  note  executed  by  the  defeod- 
ants  to  the  plaintiff,  under  date  of  Novem- 
ber 23,  1889,  for  the  sum  of  I25&92.  The  de- 
fendants, in  defense,  alleged  that  the  odIt 
consideration  for  the  note  was  the  iliegiii 
promise  of  Ream  to  desist  from  the  fnrttier 
prosecution  of  a  criminal  case  which  he  had 
instituted  against  Sauvain,  before  a  Justice 
of  the  peace  of  Smith  county,  on  a  charge 
of  embezzlement  Trial  was  liad  before  the 
court  without  a  Jury,  and  a  general  finding 
made  by  the  court  in  favor  of  the  defend- 
ants, upon  which  judgment  was  rendered. 

The  evidence  shows  that  for  some  months 
prior  to  the  date  when  the  note  was  givoi, 
Sauvain  was  in  the  employ  of  Ream,  and 
in  clmrge  of  his  harness  shop  in  said  county; 
that  on  November  20, 1889,  Ream  made  com- 
plaint, under  oath,  before  one  H.  H.  Reed,  a 
Justice  of  the  peace  of  said  county,  charging 
the  said  Sauvain  with  unlawfully  and  feloni- 
ously embezzling  certain  goods  and  money, 
of  the  value  of  $200,  the  property  of  the 
complaining  witness;  that  on  such  complaint, 
Sauvain  was  arrested,  and  gave  his  recog- 
nizance for  his  appearance  before  said  Jus- 
tice on  Novemljer  25th  for  a  preliminary  ei- 
amlnation;  that  after  his  arrest  and  prior 
to  November  25th,  negotiations  were  bad 
between  Ream  and  Sauvain  for  a  settlement 
of  their  differences,  which  resulted  In  the  ex- 
ecution of  the  note  in  question  and  the  dis- 
missal of  the  criminal  prosecution.  Upon 
the  trial  of  this  ease,  the  principal  contro- 
versy was  as  to  the  consideration  of  the  note, 
—the  plaintiff  contending  that  the  sole  con- 
sideration WSB  the  settlement  of  Sauvain's 
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ciril  liability  for  the  goods  alleged  to  have 
been  appropriated  by  him,  while  the  defend- 
uuta  claimed  that  the  ouly  consideration  and 
iuduc-emcut  for  the  giving  of  the  note  was 
the  promise  of  Ream  to  dismiss  the  criminal 
case,  and  not  further  to  prosecute  Sauvain 
on  account  of  the  alleged  embezzlement 
On  the  part  of  the  defendants,  there  was  tes- 
timony to  the  effect  that  the  settlement  of 
the  civil  liability  did  not  enter  into  the  trans- 
action; that.  In  fact,  Sauvain  was  not  In- 
debted to  Ream  in  any  such  amount;  that 
Ream,  as  the  inducement  for  giving  the  note, 
among  other  things,  said:  "  'I  won't  prose-' 
cute  this  case  any  further.  I  will  see  that 
the  costs  are  paid  and  release  you.  •  •  • 
There  is  only  two  things  you  can  do.  You 
can  sign  that  note,  or  I  will  send  Rud  [mean- 
ing Sauvain]  over  the  road.'  •  •  •  He 
said  that  he  would  dismiss  the  case  and 
see  that  the  coata  were  paid,  and  he  would 
prosecute  it  no  further.  •  •  •  'If  you 
don't  do  that  I  will  send  him  to  the  peni- 
tentiary in  spite  of  h— 1  and  d n.'  "  Ben- 
jamin Gustin  further  testified:  "I  says,  'Jack 
[meaning  Ream],  I  don't  like  to  sign  this 
note  at  all,'  and  I  says,  'I  would  not  do  it 
under  no  other  consideration  whatever,  only 
to  save  Rud,  as  you  say,  to  save  him  from 
going  to  the  penitentiary.'  •  •  •  My  un- 
derstanding all  the  time  was  that  that  waa 
to  stop  this  criminal  suit  by  the  signature 
of  myself  and  Andy,  or  my  wife,  on  that 
note,  and  for  no  other  reason."  The  plain- 
tiff's testimony  was  equally  positive  that  he 
only  demanded  the  note  as  payment  and  set- 
tlement of  the  actual  losses  sustained  by  him 
by  reason  of  the  wrongful  appropriation  of 
his  property  by  Sauvain.  Upon  this  con-  • 
flicting  testimony,  the  court  found  in  favor 
of  the  contention  of  the  defendants,'  and  ttiat 
the  note  was,  consequently,  void.  This  find- 
ing and  conclusion  was  sustained  by  the  evi- 
dence. 

PlainttfTs  contention  is  that  the  decision 
is  erroneous,  even  conceding  the  truth  of  the 
allegations  of  the  defendant's  answer,  and 
the  evidence  Introduced  in  its  support.  The 
argument  of  counsel  for  plaintiff  in  error, 
as  presented  in  his  brief,  seems  to  be  based 
upon  the  assumption  that  the  defense  was 
duress  in  the  execution  of  the  note;  and  he 
cites  a  large  number  of  decisions  upon  the 
proposition  that  the  lawful  arrest  and  im- 
prUonment  of  a  person,  or  the  threat  to  ef- 
fect bis  lawful  arrest,  does  not  constitute 
such  duress  as  will  avoid  a  contract  which 
was  induced  by  such  arrest  or  threat.  We 
are  not  furnished  with  a  brief  for  the  de- 
fendants in  error,  and  do  not  know  what 
their  theory  of  the  issues  to  be  tried  may 
liave  l>een.  We  think,  however,  it  is  clear 
that  the  defense  presented  was  not  duress, 
but  Illegality  of  consideration.  These  de- 
fenses may  coexist,  but  there  is  no  necessary 
connection  between  them.  Illegality  of  con- 
sideration may  be  successfully  pleaded 
against  one  attempting  to  enforce  an  execu- 


tory contract,  without  regard  to  dmess  or 
other  elements  of  the  contract,  or  other  cir- 
cumstances surrounding  the  parties  to  It 
Hence,  the  merits  of  the  criminal  charge 
against  Sauvain  do  not  enter  into  this  con- 
troversy. But,  the  prosecution  having  l)een  in- 
stituted, the  interests  of  the  public  demanded 
that  it  should  be  investigated,  and  not  used  in 
barter  for  the  private  gain  of  the  prosecutor; 
and  his  promise  or  agreement  to  stifle  the 
prosecution  furnished  no  valid  consideration 
for  the  note,  nor  will  the  law  aid  him  in  its 
collection.  Tills  is  so,  though  a  part  of  the 
consideration  of  the  note  may  have  been  the 
settlement  of  the  civil  liability  of  Sauvain; 
for  the  entire  consideration  would,  eveu 
then,  be  tainted  by  the  illegal  promise.  Of 
course,  Ream  had  the  right,  notwithstanding 
the  arrest  and  prosecution  of  Sauvain,  to  set- 
tle with  Mm  for  the  value  of  any  goods 
taken;  but  the  evidence  tends  to  show,  and 
the  court  has  found,  that  be  did  more  than 
that  The  consideration  of  the  note  l)eing 
iUegal,  the  piaintUTs  action  must  fail. 
Friend  v.  MiUer,  52  Kan.  139,  34  Pac.  387. 
The  Judgment  is  affirmed.  All  the  judges 
concurring. 


KING  V.  CITY  OF  FRANKFORT. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.     Feb.  14,  1886.) 

MoNioiPiL  Corporations  —  Liabilitt  oy  Wab- 
BANT — Limitation — Aoenowlbdqmbnt. 

1.  A  dty  warrant.  Issued  in  payment  for  a 
sidewalk  built  by  the  city  in  front  of  a  lot  of  a 
private  owner,  creates  an  absolute  liability 
against  the  city,'  which  Is  payable  without  re- 
gard to  the  making  or  collecting  of  an  assess- 
ment against  the  lot  improved. 

2.  An  action  on  such  warrant  is  barred  in 
five  years  after  its  maturity,  and  an  acknowledg- 
ment which  can  have  effect  to  remove  the  bar 
of  the  statute  must  recognize  a  subsisting  lia- 
bility on  the  warrant,  and  be  made  to  the  hold- 
er thereof,  or  to  his  representative. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Marshall  coun- 
ty; R.  B.  Spilman,  Judge. 

Action  by  A.  S.  King,  receiver,  against  tbe 
city  of  Frankfort  From  a  Judgment  sus- 
taining a  demurrer  to  the  petition,  plaintiff 
brings  error.    Affirmed. 

W.  W.  &  W.  F.  Guthrie  and  W.  J.  Gregg, 
for  plaintiff  in  error.  G.  E.  Scoville  and  J. 
B.  Van  Vllet,  for  defendant  in  error 


GAKVER,  J.  This  was  an  action,  com- 
menced November  7,  1891,  upon  a  warrant 
issued  in  favor  of  J.  S.  Walker  by  the  city  of 
Franlifort,  under  date  of  January  1,  1883, 
for  the  sum  of  ?94.60,  payable  January  1, 
1884,  with  interest  at  the  rate  of  10  per  cent 
per  annum.  A  demurrer  to  the  petition  was 
Interposed  by  the  defendant,  and  sustained 
by  the  trial  court,  on  the  ground  that  tbe  pe- 
tition showed  upon  its  face  that  the  action 
was  barred  by  the  statute  of  limitations. 
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action  was  issued  in  payment  for  -work 
done  by  the  payee,  J.  S.  Walker,  in  tlie 
construction  in  said  city  of  a  side-walk,  'wblcli 
was  built  In  front  of  lot  20,  block  67,  pursu- 
ant to  a  city  ordinance  duly  enacted  for  that 
purpose.  It  is  conceded  that  the  warrant 
was,  when  issued,  a  valid  and  binding  obli- 
gation of  the  city;  but  the  plaintiff  in  error 
contends  that  a  cause  of  action  did  not  ac- 
crue thereon  against  the  city  until  a  demand 
for  payment  had  been  made.  We  think  it 
is  well  settled  In  this  state  that  such  war- 
rant created  an  absolute  liability  against  the 
city,  upon  which  an  action  could  be  main- 
tained after  the  time  named  for  its  payment, 
without  regard  to  what  the  city  may  have 
done  with  reference  to  making  or  collecting 
an  assessment  upon  the  lot  improved.  City 
of  Wyandotte  v.  Zertz,  21  Kan.  649;  aty  of 
Burrton  v.  Savings  Bank,  28  Kan.  390;  City 
of  Atchison  V.  Leu,  48  Kan.  138,  29  Pac.  467. 
We  think  it  is  also  clear  that  an  action  on 
such  warrant  would,  ordinarily,  be  barred 
In  five  years  after  its  maturity.  Walnut  Tp. 
V.  Jordan.  38  Kan.  562,  16  Pac.  812.  To 
avoid  the  effect  of  the  statute  of  limitations, 
the  plaintiff  claimed,  and  so  alleged  in  bis 
petition,  that  the  city  had  made  a  written  ac- 
knowledgment of  Its  liability  within  five 
years  next  preceding  the  commencement  Of 
the  action,  and  thus  removed  the  bar  of  the 
statute.  In  support  of  this  claim,  there  Is 
attached  to  the  petition,  as  a  part  thereof,  a 
copy  of  a  resolution  passed  by  the  city  coun- 
cil of  said  city.  In  1889,  for  the  purpose  of 
making  an  assessment  upon  said  lot  20  to 
provide  means  to  reimburse  the  city  for  the 
construction  of  said  sidewalk.  The  resolu- 
tion, 80  far  as  pertinent  to  this  case,  recit- 
ed: "Whereas,  the  sidewalk  tax,  levied  on 
the  7th  day  of  July,  A.  D.  1884,  against  lot 
20,  in  block  C7,  in  the  city  of  Frankfort 
Kansas,  for  th^  building  of  a  sidewalk  along 
the  said  lot,  aJa  by  Ordintlnce  39  provided, 
has  not  been  paid;  and  whereas,  there  was, 
on  the  Ist  day  of  January,  A.  D.  1883,  due 
against  such  lot,  for  the  building  of  such 
sidewalk,  as  aforesaid,  the  sum  of  $94.60; 
and,  whereas,  on  such  last-mentioned  date  a 
voucher  for  such  assessment  was  duly  Is- 
sued to  J.  S.  Walker  In  payment  for  such, 
walk  by  the  said  city  of  Frankfort,  and 
bears  interest  at  the  rate  of  ten  per  cent, 
per  annum  from  date;  and,  whereas,  there 
is  now  due  upon  such  sidewalk-tax  assess- 
ment the  sum  of  $150.00;  and  whereas  J.  J. 
Barber,  city  clerk  for  said  city,  neglected  to 
report  such  assessment  according  to  law: 
Therefore,  be  it  resolved,  that  an  assessment 
is  hereby  levied  against  said  lot  20  In  block 
67,  to  pay  for  said  sidewalk,  •  •  •  and 
the  clerk  Is  ordered  to  report  the  assessment 
to  the  county  clerk."  We  do  not  think  this 
resolution  Is  such  an  acknowledgment  as 
the   statute   contemplates.     There   are   no 


the  writing  must  not  only  be  an  express  ac- 
knowledgment of  a  subsisting  liability  (Han- 
son v.  Towle,  19  Blan.  273;  Elder  v.  Dyer, 
26  Kan.  604),  but  It  must  be  an  acknowledg- 
ment made  to  the  creditor,  or  to  some  one 
representing  him  (SIbert  v.  Wilder,  16  Kan. 
176;  Schmucker  v.  SIbert,  18  Kan.  1<H; 
Clawson  v.  McCune's  Adm'r,  20  Kan.  337). 
This  resolution  was  adopted  withoat  any 
apparent  regard  for  the  holder  of  the  war- 
rant. Its  sole  object  and  purpose  was  to 
make  an  assessment  on  the  lot  in  front  of 
which  the  sidewalk  had  been  built  So  far 
as  the  resolution  itself  indicates,  the  warrant 
may  have  been  paid,  and  not  have  been,  at 
that  time,  an  outstanding  obligation  against 
the  city.  The  demurrer  having  been  proper- 
ly sustained,  the  Judgment  is  afflrmed.  All 
the  Judges  concurring. 


SWIFT  et  al.  v.   WYATT. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Feb.  14.  1896.) 
Trial— Speoial  Findings — Haiuu.e88  Ekbob. 
While,  under  the  statutes  of  this  state, 
it  is  the  duty  of  the  court,  upon  request  of  either 

Sarty  to  an  action,  to  submit  to  the  jury  particn- 
ir  questions  of  fact,  yet  a  refusal  so  to  do  is  not 
sufficient  ground  for  the  reversal  of  a  judgment 
rendered  therein,  where  it  clearly  appears  that 
responsive  answers  to  the  particular  questions 
thus  sought  to  be  submitted,  no  matter  what 
such  answers  might  have  been,  would  i)e  entirely 
consistent  with  the  general  verdict  which  was 
returned  by  the  jury. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Dickinson  coon- 
ty;   M.  B.  Nicholson,  Judge. 

Action  by  Edward  F.  Swift  and  J.  W.  Hig- 
glns,  doing  business  under  the  &rm  name  of 
Swift  &  Co.,  agahist  W.  A.  Wyatt  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Stambaugh  &  Hurd,  for  plaintiffs  in  error. 
J.  H.  ^lahan,  for  defendant  In  error. 

CLARK,  J.  This  Is  an  action  of  replevin, 
brought  by  Swift  &  Co.,  to  recover  from  W. 
A.  Wyatt  the  possession  of  a  span  of  mnles^ 
and  damages  for  their  unlawful  detention. 
The  Jury  returned  a  verdict  In  favor  of  the 
defendant  A  motion  for  a  new  trial,  setting 
np  the  statutory  grounds,  was  duly  filed  and 
overruled,  to  which  the  plaintiffs  duly  ex- 
cepted. Judgment  being  rendered  In  favor 
of  the  defendant,  the  plaintlflTs  have  brought 
the  case  to  this  court  for  review. 

The  error  chiefly  relied  upon  by  the  plain- 
tiffs in  error  is  the  refusal  of  the  court  to 
direct  the  Jury  to  find  upon  particular  ques- 
tions of  fact,  as  requested  by  them.  The 
plaintiffs  requested  the  court  to  submit  to 
the  Jury  the  following  Interrogatories,  to  b« 
answered  by  them:   (1)  Had  the  plaintiffs 


Kun.) 


BOARD  OF  COM'RS  e.  STREETEB. 


985 


takcm  tbe  mnles  from  the  poMesBlon  of  R. 
G.  Dotey,  and  transferred  them  to  the  poe- 
aesalon  of  G.  A  Stannard,  before  Dotey  sold 
tbe  tnnleB  to  the  defendant?  (2)  Had  R.  O. 
Dotey  been  discharged  ttom  the  employ  ot 
the  irialntlffs  before  he  took  the  mules  or 
sold  them  to  the  defendant?  (8)  Did  R.  O. 
Dotey  steal  the  mnlee  in  controversy  In  this 
ease  from  the  plainturs,  and  sell  them  to  the 
defendant?  (4)  At  the  time  of  the  com- 
mencement of  this  action,  did  the  defendant 
baye  any  right  or  title  to  the  said  mnles,  ex- 
cept as  derived  from  his  purchase  from  R. 
G.  Dotey?  The  evidence  disclosed  by  the 
record  shows  that,  on  April  29,  1891,  the  de- 
fendant purchased  the  males  In  controversy 
from  one  R.  6.  Dotey,  who  had,  a  short  time 
prior  thereto,  been  in  the  employ  of  plain- 
tiffs, and  authorized  by  them  to  sell  certain 
personal  property  belonging  to  them,  inclnd- 
ing  this  span  of  mules,  and  to  deposit  the 
proceeds  thereof  in  the  bank  at  Hope,  in 
Dickinson  county,  to  the  credit  of  Mr.  Hlg- 
gins,  a  member  of  the  firm  of  Swift  &  Oo.; 
that  a  notice  was  published  in  a  newspaper 
at  Hope,  only  1%  miles  distant  from  plain- 
tiff's premises.  In  the  issues  of  that  paper 
of  Apin  16th  and  23d,  that  Dotey  had  for 
sale,  at  the  Hope  sheep  ranch,  certain  per- 
imnal  property,  Inclnding  a  span  of  mules; 
that  certain  of  the  pr(^perty  of  plaintiffs  was 
sold  by  him,  and  the  proceeds  thereof  de- 
posited In  the  bank  as  directed;  that  Mr. 
HIggins  Informed  his  banker,  Mr.  Richard- 
son, of  his  arrangements  with  Dotey  as  above 
ertated;  that  defendant  saw  the  published  no- 
tice referred  to,  and  on  April  28th  was  In- 
formed by  Mr.  Richardson  that  the  plaintiffs 
had  a  span  of  mules  for  sale  at  the  ranch, 
and  that  Mr.  Dotey  was  authorized  to  sell 
them,  and  deposit  the  proceeds  of  the  pale  In 
his  bank;  that  Dotey  had  been  discharged 
by  the  plaintiffs  four  days  prior  to  the  sale 
to  the  defendant,  but  of  this  fact  neither 
the  defendant  nor  Mr.  Richardson  had  any 
knowledge  or  Information,  until  after  the  de- 
fendant had  purchased  and  paid  for  the 
mules;  that  Dotey  was  subsequently  charged 
with  the  larceny  of  the  mules,  convicted,  and 
sentenced  to  a  term  In  the  state  penitentiary. 
Under  this  evidence,  the  court,  in  effect.  In- 
structed the  Jury  that  defendant's  title  to  the 
property  in  controversy  rested  solely  upon 
his  pnrchase  from  Dotey,  and  that.  If  tbe 
jury  should  find  that  Dotey's  employment 
as  agent  of  the  plaintiffs  had  in  fact  terminat- 
ed prior  to  the  sale  to  the  defendant,  and 
that  he  was  no  longer  authorized  to  sell  the 
property  in  controversy,  the  defendant  ac- 
quired no  title  thereto,  unless  the  jury  should 
also  find  that  the  defendant  purchased  the 
property  In  good  faith,  believing  that  he  was 
thereby  obtaining  a  good  title  thereto,  and 
that  be  was  Justified  in  such  belief  from  the 
acts  and  conduct  of  the  plaintiffs,  and  all 
the  circumstances  surrounding  the  'transac- 
tion, and  that  It  was  therefore  wholly  imma- 
torial  as  to  whether  or  not  the  property  had 


been  taken  from  Dotey's  possession,  or  he 
had  been  discharged  by  the  plaintiffs,  prior 
to  the  sale,  or  as^  to  whether  or  not  he  had 
8t(den  the  mules!  The  record  shows  that 
the  defendant  claimed  no  right  or  title  to  the 
property,  except  such  as  he  acquired  by  his 
purchase  from  Dotey,  and  the  court  so  In- 
structed the  Jury;  and  it  is  not  apparent  as 
to  how  the  rights  of  the  plaintiffs  could,  un- 
der the  evidence  and  the  instructions  of  the 
court,  have  been  prejudiced  by  the  refusal  to 
direct  the  Jury  to  answer  the  interrogatories 
submitted  by  the  plaintiffs.  While,  under 
the  statutes  of  this  state,  it  is  the  duty  of  the 
court,  upon  request  of  either  party  to  an 
action,  to  submit  to  the  Jury  particular  ques- 
tlons  of  fact,  yet  a  refnsal  so  to  do  is  not 
sufficient  ground  for  the  reversal  of  a  Judg- 
ment rendered  therein,  where  It  clearly  ap- 
pears that  responsive  answers  to  the  particu- 
lar questions  thus  sought  to  be  submitted, 
no  matter  what  such  answers  might  have 
been,  would  be  entirely  consistent  with  the 
general  verdict  which  was  returned  by  the 
Jury. 

As  this  is  the  only  assignment  of  error  up- 
on which  any  argument  was  made  or  au- 
thorities cited  by  counsel,  no  others  will  be 
considered.  The  Judgment  will  be  affirmed. 
All  the  Jndges  concurring. 


BOARD  OP  OOM'RB  OF  OLAY  OOUNTT 

V.  STREBTER. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, 0.  D.     Feb.  14,  1896.) 

OoMSTRUcnoN  OF  Casb— Action  vob  Taxbs  Paid 
— LiifiTATiON — Accrual  or  Cause. 
In  1875,  Mrs.  Streeter  leased  a  certain 
building  in  Clay  Center,  Clay  county,  Kan.,  to 
the  county  of  Clay  for  the  term  of  99  years,  and, 
amone  otners,  the  following  stipulation  was  con- 
tained in  the  lease:  "The  county  of  Clay,  or  its 
assigns,  during  the  continuance  of  this  lease, 
shall  pay  its  proportionate  share  of  the  taxes  lev- 
ied upon  all  of  said  building  in  the  proportion 
which  tiie  interest  of  Clay  county  or  its  assigns 
bears  to  the  value  of  the  whole  building."  The 
county  failed  to  pay  any  part  of  the  taxes  for 
the  years  1875  to  and  including  the  year  1889, 
and  the  same  were  all  paid  by  Mrs.  Streeter, 
who,  upon  the  17th  day  of  Septeml)cr,  1890,  be- 
gan her  action  in  the  district  court  of  said  coun- 
ty to  recover  the  amount  so  paid,  with  interest. 
The  trial  court  rendered  jnagmeut  in  favor  of 
Mrs.  Streeter  and  against  the  county  for  the  tax- 
es for  the  years  1878  to  1885,  inclusive,  in  the 
sum  of  $835.91.  Beld  error;  that  the  cause  of 
action  upon  each  of  the  payments  accrued  as 
soon  as  it  was  made,  and  the  action  for  recovery 
thereof  would  be  barred  by  the  three-years  stat- 
ute of  limitations. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Clay  county; 
Spllman,  Judge. 

Action  by  Mrs.  J.  F.  Streeter  against  the 
board  of  county  commissioners  of  Clay  coun- 
ty. From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.     Reversed. 

This  action  was  originally  brought  in  the 
district  court  of  Clay  county,  Kan.,  by  Mrs. 
J.  F.  Streeter,  against  the  board  of  county 
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Mrs.  Streeter:  That  on  the  7th  day  of  Sep- 
tember, 1875,  8he  leased  to  the  board  of  coun- 
ty commissioners  of  said  county  the  upper 
stories  of  a  certain  building  owned  by  her 
as  a  courthouse  for  said  county  and  for  coun- 
ty offices.  That  the  lease  contained  the  fol- 
lowing stipulation:  "The  county  of  Clay,  or 
its  assigns,  during  the  continuance  of  this 
lease,  shall  pay  its  proportion  of  the  taxes 
levied  upon  all  of  said  building  in  the  pro- 
I>ortion  which  the  interest  of  Clay  county,  or 
its  assigns,  bears  to  the  value  of  the  whole 
building."  In  pursuance  to  said  lease,  the 
board  of  county  commissioners  of  Clay  coun- 
ty took  possession  of  the  upper  stories  of 
said  building,  and  from  that  time  up  to  the 
beginning  of  the  action  the  same  was  contin- 
uously in  the  possession,  under  the  control, 
and  used  by  the  county  of  Clay  as  a  court- 
house and  for  county  offices.  Mrs.  Streeter 
paid  all  of  the  taxes  assessed  against  said 
building  from  1876  to  1889,  inclusive.  The 
defense  interposed  was  that  the  action  was 
barred  by  the  statute  of  limitations  under 
paragraph  1676,  Gen.  St.  1889,  and  also  by 
the  provisions  of  the  Code  of  Civil  Procedure 
(section  18,  subd.  2),  with  reference  to  tho 
time  of  the  commencement  of  actions;  and 
also  that,  the  upper  story  of  said  building 
being  held  by  the  county  exclusively  for 
county  purposes  under  a  lease  for  99  years, 
the  building  was  exempt  from  taxation;  and 
that,  if  Mrs.  Streeter  paid  taxes  levied  upon 
that  portion  of  the  building,  and  such  pay- 
ment was  voluntary,  she  cannot  recover  from 
the  county.  The  case  was  tried  to  the  court 
without  a  jury,  and  on  the  evidence  the  court 
made  certain  findings  of  fact,  and  as  a  con- 
clusion of  law  the  court  held  that  Mrs. 
Streeter  was  entitled  to  have  and  recover  of 
and  from  the  board  of  county  commissioners 
of  Clay  county  two-flfths  of  all  the  taxes 
paid  on  the  huilding  for  the  years  of  1878  to 
1885,  inclusive,  amounting  in  all  to  ?S35.91, 
but  could  not  recover  for  the  taxes  paid  for 
the  years  1876,  1877,  1886,  1887,  1888,  and 
1889.  From  the  Judgment  of  the  court  both 
parties  excepted,  and  bring  the  case  here  for 
review. 

J.  P.  Otis  and  F.  B.  Dawes,  for  plaintiff  in 
error.  F.  P.  Harkness  and  A.  A.  Grodard, 
for  defendant  In  error. 

GILKESON,  P.  J.  (after  stating  the  facts). 
Several  questions  are  presented  for  our  con- 
sideration. We  wiU  consider  first'  the  ques- 
tion raised  by  plaintiff  In  error,  "Was  the 
cause  of  action  barred  by  the  statute  of  lim- 
itations at  the  time  of  the  commencement 
thereof?"  This  we  are  constrained  to  an- 
swer In  the  affirmative.  The  wrongs  char- 
ged in  the  petition,  and  which  are  the  foun- 
dation of  the  action,  are  that  the  county  failed 
to  pay  certain  taxes,  which  they  agreed  to 


arises  out  of  an  implied  contract,  and  falls 
within  the  limitations  of  subdivision  2  of  sec- 
tion 18,  Code  Civ.  Proa  The  contract  of 
lease  gives  no  cause  of  action.  It  is  a  mere 
agreement  to  do  a  certain  thing;  makes  no 
promises  as  to  what  will  be  the  effect  if  the 
agreement  Is  not  performed;  no  express  stip- 
ulation therein  that,  if  the  county  did  not 
pay,  the  lease  would  be  forfeited.  Nor  can 
any  such  inference  be  drawn  from  its  terms. 
Suppose  these  taxes  had  never  be^i  paid, 
what  cause  of  action  would  Mrs.  Streeter 
have  against  the  county?  It  is  only  by  opera- 
tion of  law  that  Mrs.  Streeter  has  any  cause 
of  action  or  right  of  recovery;  she  being  the 
party  to  whom  the  agreement  run,  and  hav- 
ing paid  to  protect  herself,  whicb  it  was  her 
duty  to  do,  so  as  to  keep  the  damages  within 
the  lowest  possible  limit  The  law  creates 
an  implied  contract  that  the  county  will  re- 
imburse her;  not,  however,  upon  the  written 
contract,  but  upon  the  fact  of  payment;  and 
this  implied  contract  creates  the  cause  of 
action,  and  It  accrues  as  soon  as  the  pay- 
ments are  made.  It  is  the  wrongs  done  (the 
delicts)  that  create  the  cause  of  action,  and 
these  are  not  complete  until  the  other  party 
has  suffered  damage,  and  this  could  not  oc- 
cur in  this  case  until  she  paid.  When  did 
the  delicts  occur?  Take  the  earliest  possible 
moment  of  time  when  the  county  could  be 
said  to  be  in  default  or  have  committed  a 
wrong.  Certainly  not  until  the  taxes  become 
due.  But  can  she  complain  at  this  timp? 
We  think  not,  for  she  has  not  been  harmed; 
but  when  she  has  made  the  payment  she  is 
damaged  to  the  amount  paid,  and  by  reason 
of  the  Implied  contract  has  a  cause  of  action 
against  the  county  for  the  amount  to  which 
she  has  been  damaged.  We  think  this  view 
of  the  case  is  sustained  by  not  only  the  deci- 
sions of  the  supreme  court  of  this  state,  hut 
by  the  courts  of  last  resort  in  many  others. 
Ryus  V.  Gruble,  31  Kan.  767,  3  Pac  518; 
Commissioners  Graham  Co.  v.  Van  Slyck,  52 
Kan.  622,  35  Pac.  299.  In  the  last-cited  case 
(which  was  an  action  against  a  county  clerk 
for  failure  to  account  for  fees)  the  court  hdd: 
"A  cause  of  action  for  fees  not  accounted  for 
and  wrongfully  retained  by  such  officer  ac- 
crues at  the  end  of  each  quarter,  when  the 
allowance  of  salary  is  made."  And,  notwith- 
standing the  officer's  bond,  his  official  bond, 
upon  which,  under  the  fifth  subdivision  of 
section  18,  Code  Civ.  Proc.,  an  action  could 
be  commenced  within  five  years,  the  limita- 
tion in  subdivision  2,  of  said  section  controls. 
Justice  Johnston,  in  delivering  the  opinion  of 
the  court,  at  page  628,  52  Kan.,  and  page  299, 
35  Pac,  uses  this  language:  "An  action  accrU' 
ed  against  the  defendant  for  the  fees  collected 
and  unaccounted  for  at  the  quarter  settle- 
ment following  the  receipt  of  the  fees.  The 
public  records  disclosed  the  performance  of 
the  official  services  of  the  clerk,  and  what 
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fees  should  have  been,  charged  and  collected. 
The  Btatutorjr  limitation  could  not  be  extend- 
ed by  the  failure  to  make  the  payment  of  the 
fees  collected."  We  think  this  rule  strictly 
applies  to  the  case  at  bar,  and  not,  as  con- 
tended for  kr  deCmdant  In  axta,  that  the 
statutory  limitations  can  be  extended  (at  the 
pleasure  of  the  party)  by  neglecting  to  brine 
suit.  We  do  not  think  this  view  conflicts 
with  the  decision  in  Whltaker  y.  Hawley,  30 
Kan.  317,  1  Pac.  508,  relied  upon  by  defend- 
ant in  error;  nor  is  it  applicable  to  the  facts 
In  this  case.  Could  the  defendant,  in  the 
case  at  bar,  defeat  all  the  other  items  of 
taxes  paid  by  proof  as  to  one?  Would  the 
bringing  of  suit  upon  the  first  item  before  a 
default  as  to  others,  and  a  prosecution  there- 
of to  a  final  determination,  be  a  bar  to  an 
action  upon  any  of  the  others?  Are  the 
facts  constituting  the  cause  of  action  up- 
on any  one  of  them  necessarily  Involyed  in 
an  action  upon  any  or  all  of  the  others?  If 
so,  they  would  constitute  one  cause  of  ac- 
tion, and  the  issues  In  one  be  res  adjndicata 
as  to  the  others,  and  the  contention  of  de- 
fendant in  error  would  be  correct  But  all  of 
these  questions  must  be  answered  in  the 
negative.  Each  and  every  Item  charged 
stands  alone,  and  might  depend  upon  an  en- 
tirely different  state  of  facts,  the  proof  of 
which  in  one  instance,  or  as  to  one  Item, 
would  not  be  admissible  in  any  of  the  others. 
For  instance,  the  legality  of  the  tax  for  each 
year  would  be  necessary  to  be  established. 
All  of  these  taxes  might  be  illegal,  but  from 
entirely  different  causes.  Would  proof  of  the 
fact  that  the  taxes  in  1877  were  legal  or  Il- 
legal establish  the  legality  or  Illegality  of  the 
taxes  for  any  other  year?  We  think  not. 
If  salt  bad  been  brought  for  the  taxes  of 
1877,  and  Judgment  rendered,  would  that  act 
as  a  bar  to  an  action  for  the  taxes  of  1878, 
which  had  not  been  paid  by  Mrs.  Streeter  at 
the  time  she  recovered  for  the  taxes  of  1877? 
Certainly  not  Nor  are  the  facts  constituting 
the  cause  of  action  upon  any  one  of  them 
necessarily  Involved  in  an  action  upon  any 
of  the  others.  The  building  leased  by  the 
county  of  Clay  was  located  upon  portions 
of  two  lots,  viz.  18  and  19,  which  were  46 
feet  wide  and  130  feet  long;  and  said  build- 
ing was  so  constructed  and  located  that  it 
stood  one-half  on  the  east  71  feet  of  the 
north  half  of  lot  18  and  one-half  on  the  east 
71  feet  of  the  south  one-half  of  lot  19.  The 
coort  in  its  eighth  special  finding  of  fact, 
found:  "At  no  time  was  the  building  in 
controversy  with  the  portions  of  lots  18  and 
19,  upon  which  it  was  located,  ever  assessed 
together  as  one  property,  or  separate  from 
the  the  remainder  of  lot  19,  for  the  twelve 
years  from  1876  to  1887,  inclusive."  In 
making  the  assessment  the  value  of  the 
buUdlng  was  taken  as  if  it  was  all  located 
on  the  east  71  feet  of  the  north  half  of  lot 
18,  while  for  the  years  1888  and  1889,  in 
making  the  assessment  the  building  was 
treated  as  if  one-half  of  It  was  on  the  east 


71  feet  of  the  north  half  of  lot  18,  and  on»- 
half  of  it  on  the  south  half  of  lot  19.  In 
the  10  years  from  1876  to  1885,  inclusive,  the 
value  of  the  whole  building  was  taken  into 
consideration  In  mairing  the  luwimiient, 
while  Car  tlie  flanr  years  from  1886  to  1889. 
inclusive,  the  value  of  the  first  story  only  of 
the  building  was  taken  into  consideration, 
and  the  value  of  that  portion  of  it  occupied 
by  the  county  of  Clay  was  not  Included  in 
the  assessed  value  of  the  property.  In  the 
tenth  finding  of  fact  the  court  states:  "The 
proportionate  share  of  the  taxes  levied  upon 
said  building  for  the  years  1876  and  1877, 
wlilch  should  have  been  paid  by  the  county 
of  Clay,  cannot  be  ascertained  from  the  evi- 
dence. The  conclusions  of  law  are  as  fol- 
lows: "(1)  That  plaintiff  is  not  entiUed  to 
recover  from  the  defendant  anything  in  this 
action  on  account  of  taxes  paid  by  her  for 
the  years  1876, 1877, 1886, 1887, 1888,  and  1889 
on  the  building  in  controversy  in  this  action." 
This  conclusion,  under  the  findings  and  the 
pleadings.  Is  undoubtedly  correct  "(2)  The 
plaintiff  is  entitled  to  recover  from  defend- 
ant the  share  of  taxes  levied  on  the  build- 
ing in  controversy  tn  this  action  and  paid 
by  her,  which,  under  said  lease,  should  have 
been  paid  by  said  county  of  Olay,  for  the 
years  1878  to  1885,  both  Inclusive,  as  follows: 
*  *  *  with  interest  on  said  amounts  at 
the  rate  of  6  per  cent  per  annum  from  the 
dates  they  were  respectively  paid."  This  Is 
erroneous,  as  all  of  these  payments  were 
barred  by  subdivision  2  of  section  18,  Code 
Civ.  Proc  (Gen.  St  par.  4095),  more  than 
three  years  having  elapsed  from  the  time  the 
payments  were  made  before  the  commence- 
ment of  the  action.  The  Judgment  In  this 
case  will  be  reversed,  and  cause  remanded, 
with  instructions  to  render  Judgment  for 
the  county  of  Clay.  All  the  Judges  concur- 
ring. 


CHARLES  P.    KELLOGG  &  CO.  v. 
HAZLETT. 
(Coort  of  Appeals  of  Kansas,  Northern  Depart- 
ment 0.  D.     Feb.  14.  1896.) 
AoTioii  ON  Debt  not  Dub— Oabnishmeitt— When 

ISSDBD. 

1.  An  action  can  be  broneht,  nnder  section 
230  of  the  Code,  on  a  claim,  before  it  is  due,  only 
for  the  parpose  of  having  an  attachment  of  the 
property  of  the  defendant  on  the  grounds  speci- 
fied in  the  statute.  If  there  is  no  attachment  of 
property,  the  action  fails. 

2.  Garnishment  before  judgment,  as  now  al- 
lowed in  thia  state,  is  an  independent  provisional 
remedy,  not  a  mere  incident  of  attachment,  and 
cannot  be  had  at  the  commencement  of  an  action 
brought  on  a  claim  before  it  is  due. 

3.  A  garnishee  summons,  issued  without  the 
filing  of  the  requisite  statutory  bond,  should  be 
quashed. 

(Syllabus  by  the  Court) 

Error  from  district  court  Dickinson  county; 
James  Humphrey,  Judge. 

Action  by  Charles  P.  Kellogg  &  Co.  against 
Edward  E.   Hazlett,   in   which  a  garnishee 
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smnmona  Issued.  From  a  Judgment  quaBblng 
the  sununons  on  motion  of  the  gamlBhees, 
plaintiff  brings  error.    Affirmed. 

John  H.  Maham,  for  plaintiff  In  error. 
Stambaugb  &  Hurd,  for  defendants  in  error. 

GARVER,  J.  Charles  P.  KeUogg  &  Co. 
commenced  this  action,  January  20,  1892,  In 
the  district  court  of  Dickinson  county,  against 
Edward  E.  Hazlett,  on  a  debt  not  due,  and 
had  an  order  of  attachment  Issued,  under  sec- 
tion 2S0  of  the  Civil  Code.  At  the  same 
time,  an  affidavit  -was  made  and  filed  for  a 
gai-nlshee  summons,  on  the  ground  that  the 
defendant  had  not  property  liable  to  execu- 
tion sufficient  to  satisfy  the  plaintiff's  de- 
mand. No  I)ond,  In  addition  to  the  undertalc- 
ing  in  attachment,  vraa  given  In  the  garnish- 
ment proceeding,  but  a  garnishee  summons 
was  issued  by  the  clerk  of  the  court,  and 
certain  persons  summoned  as  garnishees. 
The  order  of  attachment  was  not  executed  by 
a  levy  on  any  property  of  the  defendant,  for 
the  reason,  as  stated  in  the  sheriff's  return, 
that  no  property  was  found  on  which  to  make 
the  levy.  Thereafter,  on  motion  of  the  gar- 
nishees, the  court  set  Aside  and  quashed  the 
garnishee  summons,  for  the  reason  that  it 
was  issued  "without  authority  bf  law."  This 
ruling  is  assigned  toe  error,  and  is  the  only 
question  demanding  the  coisideration  of  this 
court. 

Can  the  plaintiff  In  an  action  commenced 
on  a  debt  not  due  avail  himself  of  the  pro- 
visions of  the  statutes  of  1889  relating  to  gar- 
nishment? The  answer  to  this  question  in- 
volves a  consideration  of  the  changes  made 
In  such  proceedings  by  the  statutes  of  1889. 
Previous  to  that  year,  a  garnishee  summons 
was  Issued  as  a  mere  aid  to  an  order  of  at- 
tachment, and  was  only  another  method  of 
attaching  the  ^fendont's  property.  The  affi- 
davit and  bond  for  attachment  furnished  the 
grounds  and  the  authority  for  garnishment. 
Nothing  more  was  required  of  the  plaintiff, 
except  the  showing  that  he  had  good  reason 
to  and  did  believe  that  the  person  or  corpora- 
tion to  be  summoned  as  a  garnishee  was  in- 
debted to  the  defendant,  or  liad  property  be- 
longing to  him.  Whatever  might  be  the 
ground  laid  in  the  affidavit  for  the  attach- 
ment, it  was  the  same  ground  which  Justi- 
fied proceedings  In  garnishment.  A  sum- 
mons in  garnishment,  like  an  order  of  attach- 
ment, could,  under  the  statutes  of  1868,  be 
had  In  any  civil  action  brought  for  the  recov- 
ery of  money,  regardless  of  whether  such  ac- 
tion was  founded  upon  contnict  or  sounded  In 
tort.  If  it  was  an  action  for  money,  and  the 
defendant  was  charged  with  conduct  which 
operated  as  a  fraud  upon  the  plaintiff,  the 
latter  was  afforded  a  remedy,  to  obtain  se- 
curity for  his  claim,  either  by  a  direct  seizure 
of  the  property  of  the  defendant,  or  by  gar- 
nishing it  in  the  hands  of  a  third  party.  In 
1889  the  legislature  made  some  radical 
changes.     While  the  grounds  for  attachment 


and  the  proceedings  therefor  remain  without 
substantial  change,  the  remedy  by  garnish- 
ment before  Judgment  Is  no  longer  available, 
except  In  an  'lacUon  to  recover  damages 
founded  upon  contract,  express  or  implied,  or 
upon  Judgment  ot  decree."  The  statutory 
groimds  for  attachment  do  not  authorize  the 
issuing  of  a  gamijahee  summons  before  Judg- 
ment,—the  only  ground  therefor  now  being 
that  the  defendant  "has  not  pn^erty  liable 
to  executlMi  sufficient  to  satisfy  plaintiff's  de- 
mand." Prior  to  1889,  fraud  was  the  ground 
upon  which  garnishment  proceedings  were 
based.  Since  then,  it  is  sufficient  that  a  de- 
fendant be  merely  unfortunate,— that  he  has 
failed  to  accumulate  property  subject  to  exe- 
cution. There  la  also,  now,  the  further  re- 
quirement, except  when  the  defendant  Is  a 
nonresident,  "that  the  order  of  garnishment 
shall  not  be  Issued  by  the  clerk  unless  an 
undertaking  on  the  part  of  the  plaintiff  lias 
been  executed  •  •  •  to  the  effect  that  the 
plaintiff  stiaU  pay  to  the  defendant  all  dam- 
ages which  he  may  sustain  by  reason  of  such 
garnishment.  If  the  order  be  wrongfully  ob- 
tained." The  undertaking  for  attachment  is 
no  longer  sufficient  for  both  attachment  and 
garnishment  Thus,  garnishment  has  been 
made  an  lnd^)endent  provisional  remedy,  in- 
stead of  a  mere  aid  to  attachment.  Each 
proceeding  is  based  upon  its  own  peculiar 
grounds,  and  supported  by  its  own  independ- 
ent undertaking. 

Does  section  230  of  the  Code  of  OIvU  Pro- 
cedure authorize  garnishment  at  the  com- 
mencement of  an  action  brought  on  a  claim 
before  It  Is  due?  The  plaintiff  in  error  cm- 
tends  that  it  does.  That  section  reads:  "Where 
a  debtor  has  sold,  conveyed,  or  otherwise  dis- 
posed of  his  property,  with  the  frauduloit  in- 
tent to  cheat  or  defraud  his  creditors,  or  to 
hinder  or  delay  them  in  the  collection  of  their 
debts,  or  Is  about  to  make  such  sale,  or  con- 
veyance, or  disposition  of  his  property,  with 
such  fraudulent  intent,  or  is  about  to  remove 
his  property,  or  a  material  part  thereof,  with 
the  intent  or  to  the  effect  of  cbeatinjr  or  de- 
frauding his  creditors,  or  of  hindering  or  de- 
laying them  In  the  collection  of  their  debts,  a 
creditor  may  bring  an  acticm  on  his  daim 
before  it  is  due  and  have  an  attachment 
against  the  property  of  the  debtor."  The 
right  to  sue  on  a  claim  not  due  is  purely 
statutory.  In  such  a  case,  a  cause  Of  action 
does  not  exist  independent  of  the  statute. 
Rullman  v.  Hulse,  82  Kan.  598,  5  Pac.  1T6; 
Wnrlltser  v.  Suppe,  38  Kan.  31,  34,  15  Pac. 
863.  An  action  can,  therefore,  be  maintained 
only  as  It  Is  expressly  authorized.  To  war- 
rant such  an  action  under  section  230,  two 
things  must  concur:  First,  the  dispoml  of 
property  by  the  defendant,  or  his  Intention  to 
dispose  of  it,  with  the  fraudulent  intent  to 
cheat  or  defraud  his  creditors;  and,  second, 
the  attachment  of  the  defendant's  property. 
If  the  attachment  fails,  the  action  also  fBUa 
Pierce  v.  Myers,  28  Kan.  364;  Vowhls  y. 
MlchaeUs,  46  Kan.  255,  25  Pac.  582.     If  the 
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writ  of  attachmeot  be  not  served  because 
there  la  no  projperty  to  attach,  It  cannot  be 
said  that  there  has  been  an  attachment  in  the 
case.  The  mere  issuing  of  an  order  of  attach- 
ment, without  a  levy  being  made,  counts  f<Hr 
notlilng.  The  legal  etTect  is  the  same  aa  if 
an  attaclijnent  tiad  been  actually  made  and 
afterwards  discharged.  It  must  be  observed 
that  this  statute  does  not  authorize  the  com- 
mencement of  an  action  on  a  debt  not  due 
apon  the  mere  showing  that  the  defendant 
has  made,  or  la  about  to  make,  a  fraudulent 
disi>ositlon  of  his  property.  The  proceedings 
are  permitted  before  the  maturity  of  the 
debt  only  for  a  specific  prnpoae,— to  have  an 
a.ttachment  of  the  defendant's  property.  For 
no  other  purpose  and  on  no  other  conditions 
can  gucb  action  be  maintained.  Back  t.  Pan- 
abaker,  S2  Kan.  466^  4  Pac.  S28.  The  fact 
that  a  defendant  may  not  have  property  sub- 
ject to  execntton  snfBclent  to  satisfy  the 
plaintiff's  demand  has  nerer,  in  this  state, 
been  made  a  ground  for  the  commencement 
of  an  action  on  a  debt  not  dne:  As  garnish-, 
ment  Is  a  special  and  extraordinary  remedy, 
it  can  be  used  only  at  the  times  and  upon 
the  grounds  expressly  authorized  by  statute^ 
The  statutory  conditions  for  its  exercise  are 
conclusive,  and  exclusive  of  all  others  Gar- 
nishment is  not  now,  as  we  have  seen,  mere- 
ly Incident  to  attachment,  nor  is  a  garnishee 
summons  authorized  by  a  fraudulent  disposal 
of  property  by  a  debtor.  It  follows,  there- 
fore, as  a  necessary  conclusion,  that  proceed- 
ings in  garnishment  are  not  authorized,  be- 
fore Judgment,  In  an  action  brought  on  a 
claim  not  due,  even  though  prope;r  grounds  be 
laid  for  attachment 

Upon  another  ^ound,  also,  the  decision  of 
tl^e  lower  court  sboold  be  aflirmed.  The  rec- 
wd  shows  that  the  requisite  statutory  bond 
was  not  gjven  in  the  garnishment  proceed- 
ings. This  was  a  fatal  omission.  A  suzo- 
znona  l^uedi  without  such  bond  should  be  set 
aside.  9alltnger  v.  Lantier,  15  Kan.  608; 
Bullman  v.  Qujse,  3S  Kan.  670,  7  Paic.  210. 
There  bel^g  no  error  appw^nt  in  the  record, 
the  ivOgwfiDf,  1^  alarmed.  AU,  the  Jodgea  con- 
carHvg. 


P9R«Y  ▼.  BliATOH. 

(Court  (K(  ApD«a,Is  of  Kansas,  Northern  Pepart- 

men^  0.  D.     Feb.  14,  1806.) 

OAW'XJVaifBKT— IKTSBBST  IN  JOINT  DSBT. 

Tke  defendant's  Interest  in  a  debt  owbig 
to  him  and  another,  bat  not  aa  partnen,  ia  anb- 
ject  to  gamiabment;  and  opon  payment  by  the 
gamialiee  of  the  fall  amount  of  the  debt  into 
court,  and  the  appearance  of  all  parties  claiming 
an  ij.Terest  in  the  money,  the  court  should  deter- 
mine the  intt'rest  of  the  defendant,  and  bold  it 
subject  to  the  gamiabment  proceedings. 
(Syllabus  by  the  ConrL) 

Error  from  district  (;oai;t.  Clay  co^nty;  B. 
B.  SpUman,  Judge. 

Actioo)  by  Thomas  Ferry  against  Anna  T. 
BnckdL     Wlllia^n)  Stacy  was  summoned  aa 


garnishee,  and  W.  K.  Blatch  filed  an  Inter- 
plea.  The  court  adjudged  the  money  to  the 
Interpleader,  and  ptelntlff  brings  error.  Re- 
versed. 

Stambaugb  &  Hurd,  for  plaintifF  in  error. 
F.  L.  Williams  and  B..B.  Tuttle,  for  defend- 
ant in  error. 

GARVER,  J.  In  an  action  commenced  tn 
the  district  court  of  Clay  county  by  Thomas 
Perry,  the  plaintiff  in  error,  against  Anna  T. 
Buckell,  one  William  Stacy  was  summoned 
as  garnishee.  Stacy  answered,  and  paid  into 
court  the  sum  of  $126,  which  he  admitted  he 
was  owing  under  a  contract  made  between 
him  and  the  defendant  Buckell.  Afterwards 
the  defendant  in  error,  W.  E.  Blatch,  filed  an 
Inteipiea  In  the  case,  claiming  that  the  mon- 
ey was  owing  to  him  instead  of  to  Mrs.  Buck- 
ell. Upon  Isaues  joined  between  Perry  and 
Blatch,  the  court  adjudged  the  money  gar- 
nished to  belong  to  the  latter.  Of  this  de- 
cision and  judgment  Perry  complains. 

The  evidence  shows  that  W.  B.  Blatch,  a 
nonresident  of  the  state,  was  the  owner  of  a 
quarter  section  of  land  in  Clay  county,  of 
which  Mrs.  Buckell  bad  charge.  With  the 
owner's  consent,  Mra  Buckell  used  the  land 
in  various  ways,  and,  at  her  own  expense,  in- 
Closed  It  with  a  fence,  with  the  understand- 
ing that  she  should  be  repaid  therefor  out  of 
the  use  of  the  land.  Thereafter  she  leased 
the  land,  in  her  own  name,  to  William  Stacy, 
for  a  cattle  pasture  during  the  season  of  1891, 
she  agreeing  to  be  responsible  for  his  cattle 
and  to  supply  them  with  salt  In  considera- 
tion of  the  use  of  the  pasture  and  said  serv- 
ices of  Mrs.  Buckell,  Stacy  agreed  to  pay 
her  the  sum  of  $130.  The  evidence  shows, 
without  substantial  dispute,  that  there  was 
still  due  Mrs.  Buckell,  on  account  of  the 
fencing,  about  $70,  and  that  her  services  In 
looking  after  and  caring  for  the  cattle  while 
In  the  pasture  were  a  substantial  part  of  the 
Inducement  for  the  consideration  agreed  to 
be  paid  by  Stacy.  On  the  part  of  the  plain- 
tiff, it  was  contended  that  Mrs.  Buckell  had 
1(»ased  the  land  from  Blatch,  and  that  there- 
fore, she  was  entitled  to  what  was  due  on  the 
subletting  to  Stacy.  On  the  other  hand,  U 
wa^  claimed  by  the  interpleader,  Blatch,  that 
Mrs.  Buckell  acted  stnoply  as  his  agent  la 
leasing  the  pasture,  and  that  he,  as  owner 
and  principal,  was  legally  entitled  to  the 
money  paid  therefor. 

The  evidence  Is  somewhat  conflicting  and 
unsatisfactory  concerning  the  arrangement 
between  Blatcb  and  Mrs.  Buckell,  and  it  ia 
not  clear  what  their  relations  in  fact  were. 
But  in  the  view  we  take  of  the  case,  it  is 
not  necessary  for  us  to  determine  these  mat- 
ters; for,  if  she  bad  a  lease  from  Blatch,  the 
entire  rent  to  be  paid  by  Stacy  was  owing  to 
bee,  and,  if  she  was  only  an  agent  yet  she 
was  an  agent  with  an  interest  of  such  a 
character  that  she  might,  tn  her  own  name, 
have  maintained  an  action  upon  the  contact 


Digitized  by 


Google 


If  It  were,  It  would  not  be  attachable  at  the 
suit  of  a  creditor  of  one  of  the  partners  for 
his  individual  debt  Trlcltett  v.  Moore,  34 
Kan.  755,  10  Pac.  147.  But,  conceding  that 
there  was  a  Joint  ownership  of  the  money, 
each  owner  had  an  Interest  which  was  easily 
determinable  and  capable  of  being  definitely 
fixed,  and  therefore  was,  in  law,  an  interest 
which  was  certain.  The  garnishee,  without 
objection,  paid  the  money  Into  a  court  having 
full  Jurisdiction  of  all  the  parties  and  of  the 
subject-matter  of  their  controversy.  What- 
ever interest  Mrs.  Buckell  had  at  the  time 
the  garnishee  was  summoned  was  transfer- 
red to  the  plaintiff  by  the  garnishment,  so  as 
to  be  beyond  the  reach  of  any  8u1>sequent 
agreement  between  her  and  Blatch.  There- 
after, the  only  question  left  was  the  deter- 
mination of  how  much  of  this  garnished  fund 
legally  belonged  to  the  defendant  as  against 
the  interpleader,  Blatch.  What  she  could 
have  legally  claimed  was  subject  to  garnish- 
ment in  this  action.  Whitney  v.  Munroe,  19 
Me.  42;  Thomdme  v.  De  Wolf,  6  Pick.  120; 
Miller  V.  Richardson,  1  Mo.  310;  Fogleman  v. 
Shlvely,  4  Ind.  App.  197,  30  N.  B.  909.  We 
think  the  court  should  have  found  what  the 
defendant's  Interest  was  in  the  money  paid  in 
by  the  garnishee,  and  should  have  applied 
tliat  amount  on  the  plaintiff's  Judgment,  re- 
turning the  balance  to  Blatch.  The  Judg- 
ment will  be  reversed,  and  the  case  remand- 
ed for  further  proceedings  in  accordance  with 
this  opinion.     All  the  Judges  concurring. 


TRUESDELL  v.   PEOK. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, 0.  D.     Feb.  14,  1896.) 

FiNDiMos  or  Court— Tax   Salb— Validitt— Ap- 
PEAii— Review. 

1.  Where  a  case  is  tried  by  the  district  coort 
without  the  interrention  of  a  jury,  and  the  court 
makes  special  findings  of  facts,  such  findings  are 
as  conclusive  in  this  coart  as  the  verdict  of  a 
jury.  And  where  there  is  testimony  clearly  es- 
tablishing the  facts  and  sustaining;  the  findlngpi, 
this  court  will  not  reverse  the  findings. 

2.  A  county  cannot  legally  collect  for  the 
publication  of  the  delinquent  tax  list  a  sum  in  ex- 
cess of  the  actual  amount  paid  therefor,  and  a 
tax  deed  founded  upon  a  sale  on  which  an  ex- 
cess charge  for  publication  is  included  may  tie 
declared  void. 

3.  Where  a  question  is  raised  for  the  first 
time  in  this  court,  it  will  always  be  looked  upon 
with  great  disfavor.  Only  such  questions  as 
have  been  raised  and  decided  by  the  trial  court 
will  l>e  reviewed  by  tliis  court  in  a  proceeding  in 
error. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Cloud  county;  F. 
W.  Sturges,  Judge. 

Action  by  Letitia  W.  Truesdell  against  Wil- 
liam M.  Peck.  From  a  Judgment  for  defend- 
ant, plaintiff  brings  error.     Affirmed. 

This  was  an  action  brought  in  the  district 


certain  real  estate  situated  In  the  City  of  Con- 
cordia, Cloud  county,  Kan.,  imder  and  by  vir- 
tue of  a  tax  deed  th««to.  The  real  estate  Id 
controversy,  to  wit,  lots  22,  23,  and  24,  In 
block  154,  was  subject  to  taxation  for  the 
year  1883.  Henry  Kelsey,  the  •  then  owner, 
having  failed  to  pay  the  taxes  so  assessed 
against  him,  they  were  sold  at  a  tax  sale  be- 
gun and  held  on  the  first  Tuesday  in  Septem- 
ber, 1884,  being  the  2d  day  of  September, 
1884,  and  continuing  on  the  next  succeeding 
days;  and  certificates  of  purchase  were  issaed 
to  one  J.  C.  Elliott,  and  dated  September  2, 
1884,— that  is,  two  certificates  were  issued  for 
the  three  lots,  one  including  lots  22  and  23, 
and  one  for  lot  24.     On  the  25th  of  Februaiy, 

1886,  the  then  owner.  Henry  Kelsey,  and 
wife,  mortgaged  this  property  to  the  Cloud 
County  Bank.  On  the  2d  of  September,  1887, 
Elliott  assigned  the  tax-sale  certificates  to  the 
plaintiff  in  error.     On  the  9th  of  November, 

1887,  tbe  mortgage  heretofore  mentioned  hav- 
ing been  foreclosed.  Judgment  was  rendered 
In  favor  of  the  bank.     On  the  10th  of  May, 

1888,  order  of  sale  was  issued,  upon  which, 
and  on  the  11th  or  June,  1888,  the  land  was 
sold  to  William  Peck.  This  sale  was  con- 
firmed, and  upon  the  11th  of  August,  1888, 
the  sheriff  ot  Cloud  county  made  a  deed  to 
William  M.  Peck,  he  being  the  purcliaser  at 
the  said  sale.  On  September  3,  1887,  the 
plaintiff  In  error  took  out  and  recorded  a  tax 
deed  to  said  property,  and  upon  the  same  day 
the  then  mortgagee,  the  Cloud  County  Bant, 
offered  to  redeem  the  property  from  the  tax 
sale,  and  tendered  to  the  treasurer  of  Cloud 
county  the  proper  amount  On  June  11,  1888, 
the  plaintiff,  bdievlng  her  tax  deed  first  taken 
out  to  be  Toid,  obtained  another  tax  deed,  and 
had  it  recorded.  On  the  11th  of  June,  1890, 
she  commenced  this  action  by  filing  her  pe- 
tition and  prsecipe  for  summons.  The  sum- 
mons, however,  was  not  issued  nor  served  tm- 
til  the  12th  day  of  June.  To  the  petition  filed 
in  this  case  the  defendant  filed  answer  of 
general  denial,  and  also  setting  up  the  statute 
of  limitations  as  to  the  commencement  of  the 
action  within  the  time  prescribed  by  law. 
Upon  tbe  issues  so  Jomed  trial  was  had  to 
the  court,  which  made  special  findings  of  fact 
and  separate  conclusions  of  law.  Each  and 
every  one  of  the  findings  of  tact  was  In  fa- 
vor of  the  defoidant  and  the  conclusions  of 
law  were  also  In  ttLvor  of  the  defendant,  ex- 
cept with  reference  to  the  bar  of  the  statute 
of  limitations,  and  Judgment  was  rendered 
thereon  against  the  plaintiff  and  in  favor  of 
the  defendant  for  costs.  Plaintiff  filed  mo- 
tion for  Judgment  upon  the  special  findings 
and  motion  for  new  trial,  which  were  over- 
ruled, plaintiff  excepting  thereto,  and  brings 
the  case  here  for  review. 

L.  J.  Craus,  for  plaintiff  in  error.     Eennett 
&  Peck,  for  defendant  in  error. 
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GILKESON,  P.  J.  (after  stating  the  facts). 
The  flndings  of  fact  made  by  the  trial  court 
In  this  case  are  all  sustained  by  the  testl- 
mony.  The  conclusions  of  law  are  founded 
thereon,  and  supported  thereby.  The  decision 
in  this  case,  therefore,  will  not  be  disturbed, 
and  from  a  careful  examination  of  the  record 
we  perceive  no  error  therein.  The  court  ad- 
judged the  tax  deed  Invalid  for  several  rea- 
sons; among  others,  that  the  mortgagee  had 
the  right  to  redeem  on  the  3d  day  of  Septem- 
ber, 1887,  the  date  that  the  first  tax  deed  was 
I.^sued,  and  that  there  were  excessive  sums 
Included  In  the  amount  for  which  the  land 
was  sold.  The  final  redemption  notice  In  this 
case  stated  that  the  time  allowed  by  law  for 
the  redemption  of  lands  sold  for  delinquent 
taxes  of  1883.  at  the  sale  begun  and  held  oa 
the  first  Tuesday  In  September,  being  the  2d 
day  of  September,  1884,  and  continued  on  the 
next  succeeding  days,  will  expire  on  the  3d 
day  of  September,  1887,  being  three  years 
from  the  date  first  above  mentioned.  The 
court  found  that  the  mortgagee  offered  to  re- 
deem and  tendered  the  proper  amount  of  mon- 
ey for  the  redemption  of  these  lots  on  the 
3d  day  of  September,  1887,  and  as  a  conclu- 
sion of  law  found  that  the  defendant  had  the 
right  to  redeem  at  that  date.  We  think  this 
is  correct.  English  v.  WiUiamson,  34  Kan. 
212,  8  Pac.  214;  Cable  t.  Coates,  36  Kan.  191, 
12  Pac.  931. 

As  to  tbe  excessive  amounts  included,  while 
they  are  small,  yet  the  record  discloses  they 
were  intentionally  added,  and  were  illegal 
charges.  There  Is  no  claim  made  ttiat  they 
occurred  by  an  error  in  calculation,  or  occa- 
sioned by  making  and  copying  figures,  or  by 
carrying  out  the  various  amounts,  but,  on  tbe 
contrary,  they  had  existed  In  the  sale  record  In 
the  certificates  of  sale,  and  were  carried  out  In- 
to the  deeds.  One  of  these  items  Is  evident- 
ly for  the  Issuing  of  a  sale  certificate  which 
was  never  Issued.  Two  of  these  lots  were 
assessed  and  sold  together,  and  but  one  tax- 
sale  certificate  was  Issued  therefor.  Vet  the 
court  found,  and  the  testimony  clearly  shows, 
that  a  charge  was  made  in  this  instance  for 
a  certificate  Issued  for  each  lot  The  county 
paid  for  advertising  the  delinquent  tax  list 
tbe  year  In  which  these  were  advertised  the 
ram  of  two  cents  for  each  town  lot.  In  the 
case  of  lot  24,  the  court  found  that  there  was 
also  an  tecess  charged  of  two  cents.  This 
the  trial  court  evidently  found  was  a  double 
charge  for  advertising,  and  we  think 'the  tes- 
timony upholds  this  conclusion.  A  county 
cannot  legally  collect  a  sum  in  excess  of  tbe 
actual  costs  It  pays  or  is  liable  for,  and  a  tax 
deed  founded  upon  a  sale  Including  such  an 
excess  will  be  adjudged  Invalid,  and  set  aside, 
l{  challenged  before  tbe  running  of  the  stat- 
ute of  UmltatioDS.  The  excess  being  some- 
thing for  which  tbe  treasurer  had  no  right  to 
sell  the  land,  whatever  may  be  the  mle  where 
a  trifling  mistake  may  have  occurred,  wf 
think  the  weight  of  authorities  Is  to  the  effect 
that,  where  It  Is  plainly  the  purpose  of  the  of- 


ficer to  Include  Illegal  sums  within  the  amount 
for  which  the  land  is  sold  for  taxes,  and 
the  sale  Includes  such  Illegal  sums,  such  cir- 
cumstances render  the  sale  void.  The  plain- 
tiff In  error,  however,  contends  that  it  was 
tbe  duty  of  the  court  to  ascertain  the  amount 
paid  by  them,  with  the  interest  and  costs,  and 
to  award  a  recovery  therefor.  Of  this,  we 
think,  she  has  no  right  to  complain.  She  did 
not  ask  the  court  below  so  to  do  in  her  plead- 
ings, or  by  motion,  and  the  question  is  raised 
for  the  first  time  in  this  court  by  her  brief. 
"Where  a  question  is  raised  for  the  first  time 
In  this  court.  It  will  always  t>e  looked  upon 
with  great  disfavor.  Only  such  questions  as 
have  been  raised  and  decided  by  the  trial 
court  win  be  reviewed  by  this  court  In  a  pro- 
ceeding In  error."  Bylngton  v.  Commission- 
ers, 37  Kan.  654,  16  Pac.  105.  The  judgment 
In  this  case  will  be  affirmed.  All  the  Judges 
concurring. 


KANSAS  LOAN  &  TRUST  CO.  v.  GILL 

et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Feb.  14,  1896.) 
mobtoaoe  —  cokstruction  —  qptiom  to  dbcl4bs 
Debt  Sue. 

1.  A  note  and  the  mortgage  securing  the 
same  should  be  construed  as  parts  of  one  trans- 
action, and  the  conditions  of  the  mortgage,  when 
not  in  conflict  with  the  terms  of  the  note,  as  to 
the  effect  of  a  default  in  the  payment  of  inter- 
est when  due,  govern  the  rights  of  the  parties 
respecting  that  matter. 

2.  When  the  conditions  of  a  mortgage  pro- 
Tide  that,  upon  a  failure  to  pay  interest  when 
due,  the  holder  of  the  mortgage  may,  at  his  op- 
tion, declare  the  whole  snm  due,  and  foreclose 
the  mortgage,  the  right  to  exercise  the  option 
exists  as  lone  as  the  default  continues ;  and  it 
is  not  waived  by  a  mere  delay,  which  has  not 
oijerated  to  the  benefit  of  the  mortgagee  nor  to 
the  detriment  of  the  mortgagor. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Mitchell  county; 
Cyrus  Heren,  Judge. 

Action  by  the  Kansas  Loan  &  Trust  Com- 
pany against  Gibson  GUI  and  others.  Judg- 
ment for  defendants.  Plaintiff  brings  er- 
ror.   Reversed. 

Puller  &  Whitcomb  and  A.  W.  Hicks,  for 
plaintiff  in  error.  J.  T.  Hicks,  for  defend- 
ants in  error. 

GARVER,  J.  This  was  an  action,  brought 
April  27, 1892,  in  the  district  court  of  Mitch- 
ell county,  by  the  plaintiff  in  error,  as  plain- 
tiff, on  a  note  executed  by  the  defendants  in 
error,  and  to  foreclose  a  mortgage  given  to 
secure  the  same.  The  note  was  dated  June 
1,  1888,  and  made  for  the  payment  of  the 
sum  of  $900,  in  five  years  after  date,  with 
interest,  payable  semiannually,  on  the  1st 
days  of  June  and  December  in  each  year. 
The  mortgage  provided,  as  one  of  its  condi- 
tions: "If  the  makers  of  said  note  shall  fail 
to  pay  or  cause  to  be  paid  any  part  of  said 
money,  either  principal  or  interest,  accord- 
ing to  the  tenor  and  effect  of  said  note  and 
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•  •  •  tne  wnole  sum  or  money  nereDy 
secured  shall,  at  the  option  of  the  legal  hold- 
er or  holders  thereof,  become  due  and  paya* 
ble  at  once,  without  notice^"  The  petltton 
alleges  the  failure  to  make  the  several  pay- 
ments of  interest  falling  due  on  and  after 
June  1,  1S90;  and  on  that  ground  plaintiff 
elected  to  exercise  the  option  to  declare  the 
whole  sum  due,  and  to  foreclose  the  mort- 
gage. A  demurrer  to  this  petition  was  suft- 
tained,  on  the  ground  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. This  ruling  of  the  court  is  now  com- 
plained of. 

The  specific  objection  which  is  made  to  the 
petition  is  that,  because  of  the  delay  of  the 
plaintiff  to  exercise  Its  option  to  declare  the 
whole  sum  due  within  a  reasonable  time  aft- 
er the  last  default  In  the  payment  of  inter- 
est, it  must  be  deemed  to  have  waived  such 
right  on  account  of  any  default  preceding 
the  commencement  of  the  action.  Did  the 
petition  state  a  cause  of  action?  Crossmore 
V.  Page,  73  Cal.  213,  14  Pac.  787,  is  cited  as 
the  principal  authority  relied  upon  for  this 
ruling.  The  construction  which  the  supreme 
court  of  California  put  upon  the  contract  be- 
fore it  in  that  case  does  not  seem  a  reasona- 
ble one,  and  what  is  said  by  the  court  as  to 
the  legal  effect  of  the  delay  is  much  weaken- 
ed by  subsequent  decisions  of  the  same 
court.  Hewitt  v.  Dean,  91  Cal.  5,  27  Pac. 
423;  Fletcher  v.  Dennison,  101  CaL  292,  35 
Pac.  868.  The  note  and  mortgage  must  be 
considered  together  as  one  contract;  and  the 
conditions  of  the  mortgage,  as  to  the  effect 
of  a  default  in  the  payment  of  taxes  or  In- 
terest, become  a  part  of  the  contract  for  the 
payment  of  the  sum  named  in  the  note. 
Mujasy  t.  Knight,  8  Kan.  456;  Meyer  ▼.  Orae- 
ber,  19  Kan.  166.  According  to  the  condi- 
tions of  the  mortgage,  upon  the  failure  of  the 
mortgagor  to  i»ay  the  interest  when  due, 
the  holder  of  the  mortgage  had  a  right  to  de- 
clare the  whole  sum  due,  and  foreclose  his 
mortgage,  U  he  so  elected.  Bank  y.  Peck, 
8  Kan.  660;  Stancllft  v.  Norton,  11  Kan.  218; 
Darrow  t.  ScuUln,  19  Kan.  57.  The  rights 
of  the  parties  in  this  case  grow  out  of  a 
contract  which  they  voluntarily  entered  Into. 
It  is  not  like  a  case  of  forfeiture,  where  the 
party  who  exercises  the  option  may  derive 
large  benefits  from  it  Forfeitures  are  not 
favored  by  tbe  courts,  and  slight  drcnm- 
Btances  will  often  be  seized  upon  to  avoid 
them.  But,  even  in  caaes  of  forfdtnre,  the 
rule  requiring  prompt  action  is  founded  upon 
the  presumption  of  a  change  in  the  situation 
of  the  parties  after  the  time  when  a  for- 
feiture might  have  been  first  declared. 

In  a  contract  such  as  that  under  consid- 
eration, the  option  is  for  the  special  benefit 
of  the  mortgagee,  and  for  his  protection. 
Two  things  are  its  principal  purposes:  First, 
the  prompt  receipt  of  the  interest  by  the 
bolder  of  the  note;  and,  second,  the  avoid- 
ance of  any  Impairment  of  the  security  by 


charges  upon  the  property,  in  addition  to  the 
original  sum  secured.  The  exercise  of  (he 
(H>tion  does  not  affect  the  rights  of  the  par- 
ties In  any  manner,  except  merely  as  to  the 
time  of  payment  The  agreement  of  the 
mortgagor  to  pay  the  Interest  at  stated  times 
is  a  continuing  obligation,  which  can  be  dis- 
charged, within  the  terms  of  the  contract, 
only  by  actual  payment  Whether  one  week 
or  four  months  have  elapsed  since  the  pay- 
ment should  have  been  made,  the  default  is 
still  as  continuous  as  is  the  promise  to  pay. 
The  reason  for  giving  the  option  has  not 
necessarily  lost  any  of  Its  force  by  the  delay, 
and  the  right  to  exercise  it  should  be  secur- 
ed as  long  as  the  reason  exists.  If,  by  rea- 
son of  the  delay,  the  plaintiff  should  gain 
any  advantage,  or  the  defendant  should  suf- 
fer any  detriment  or  loss,  other  considera- 
tions  would  enter  into  the  case,  and  It  might 
then  be  said  that  there  was  a  waiver.  Id 
this  case,  nothing  of  the  kind  is  claimed. 
The  first  default  on  the  Interest  occurred 
nearly  two  years,  and  the  last  over  four 
monliis,  prior  to  the  commencement  of  the 
action,  with  nothing  done  otherwise  by  ei- 
ther party  to  affect  their  legal  rights.  We 
think  the  controlling  question  in  such  a  case 
is  whether  the  defendant  made  default  and 
was  continuing  so,  to  the  prejudice  of  the 
contract  rights  of  the  plaintiff,  at  the  time 
he  elected  to  declare  the  whole  sum  doe  and 
paj'able.  In  this  particular  case,  the  mle 
applied  by  the  district  court  might  operate 
to  the  advantage  of  the  defendant;  but  it 
is  of  doubtful  benefit  to  mortgagors  gener- 
ally to  lay  down  a  rule  which  would  require 
the  holder  of  a  mortgage  containing  sncb 
conditions  to  foreclose,  If  at  all,  under  Hucb 
option.  Immediately  upon  the  happening  of 
any  default  and  to  hold  that  no  delay  or  in- 
dulgence could  be  given  by  the  creditor  ex- 
cept at  the  risk  of  waiving  all  right  to  fitre- 
dose  for  such  default  We  admit  oar  In- 
ability to  perceive  any  reason  for  holdhig, 
under  such  circumstances,  that  the  petition 
does  not  state  a  cause  of  action.  Authority, 
a»  well  as  reason,  oppose  the  construction 
iriaced  upon  the  terms  of  this  mortgage  by 
the  trial  conrt.  Railroad  Ca  v.  Brickley, 
21  Kan.  275-295;  Manufacturing  Co.  v.  How- 
ard, 28  Fed.  741;  Swearingen  v.  Lahner 
(Wis.)  61  N.  W.  431- 

No  special  notice  of  the  election  was  re- 
quired. *  The  commencement  of  the  action 
was  sufiicient  notice  that  the  plaintiff  had 
dected  to  exercise  the  option  to  declare  the 
whole  sum  due.  Shattuck  ▼.  Rogers,  51 
Kan.  266.  38  Pac.  280;  Hewitt  v.  Dean,  91 
Cal.  5,  27  Pac.  423;  Buchanan  v.  Instirance 
Co.,  96  Ind.  510;  Trust  Co.  v.  Munson,  60 
lU.  371;  Johnson  v.  Van  Velsor,  43  Mich. 
208,  5  N.  W.  265.  The  Judgment  wUl  be  re- 
versed, and  the  case  remanded,  with  direc- 
tions that  the  district  court  overrule  the  de- 
murrer to  the  plalntllTs  petition.  All  the 
Judges  concurring. 
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SHOCKET  et  al.  t.  JOHNTZ  et  al. 
(Coort  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.     Feb.  14,  1896.) 

MOBTSAOBS— FOBEOLOSDKB  BALE— RiOBTS  OF  PUX- 
CHASKB — GrOWIKO  CrOPS. 

1.  Growing  crops  pass  with  the  soil  to  a 
purchaser  at  a  mortgage  sale,  where  there  is  no 
resei  ration  or  waiver  of  the  right  to  the  crops  at 
SQch  sale. 

2.  The  fact  that  the  mortgagor  had  leased 
the  lands,  and  the  lessee  had  mortgaged  the  crop 
to  a  third  person,  does  not  change  the  rale.  By 
the  lease  from  the  mortgagor  the  lessee  acquired 
DO  greater  right  in  the  premises  than  the  mortga- 
gor had.  The  tenant  stands  exactly  in  the  sit- 
uation of  the  mortgagor.  Hence,  he  could  not 
give  any  greater  title  than  his  own,  and  the  mort- 
gagee of  the  lessee  obtained  no  better  ri^t  to 
the  growing  crop  than  his  lessor  had  or  could 
give.  The  rights  of  the  purchaser  were  not,  and 
conid  not  be,  defeated  by  reason  of  the  lease. 
The  right  to  the  .jossession  of  the  land  and  the 
right  to  the  growing  crop  passed  to  the  pur- 
chaser. 

3.  Nor  does  it  vary  the  case  because  the  ten- 
ant was  not  made  "i  party  to  the  foreclosure  suit. 
The  porchaser'p  rights  are  just  the  same  as  they 
would  hare  been  ii  the  tenant  had  been  made  a 
party. 

(Syllabns  by  the  Court) 

Error  from  district  court,  Dickinson  coun- 
ty; James  Humphrey,  Judge. 

Action  by  John  Johntz  and.  others,  part- 
ners as  JVIalott  &  Co.,  against  Isaac  Staockey 
and  another.  From  a  Judgment  for  plain- 
tiffs, defendants  bring  error.    Affirmed. 

This  action  was  brought  by  John  Johntz, 
A.  W.  Elce,  T.  H.  Malott,  D.  R.  Gordon,  and 
W.  B.  Giles,  partners  as  Malott  &  Co.,  to  re- 
cover the  value  of  a  crop  of  wheat  alleged 
to  have  been  converted  by  plaintiffs  In  error, 
Isaac  Shockey  and  Daniel  B.  Snider,  who 
were  defendants  below.  The  land  upon 
which  the  wheat  in  controversy  was  raised 
was  in  18^  owned  by  Robert  E.  Knapp,  and 
was  mortgaged  by  him  to  the  Travelers'  In- 
surance Company,  for  a  loan  of  $2,500,  on 
January  6,  1885.  On  September  8,  1887, 
Knapp  leased  the  land  tp  S.  S.  Kalebangh, 
to  have  and  to  hold  from  the  15th  day  of 
September,  1887,  to  the  1st  day  of  March, 

1889,  "and  with  privilege  of  two  years  longer 
If  the  farm  is  not  sold  by  first  party  [Knapp] 
previous  to  the  expiration  of  said  date." 
The  mortgage  became  due,  by  its  terms,  by 
reason  of  default,  and  foreclosure  suit  was 
b^un  on  It  January  3,  1889.  Judgment  was 
rendered  in  the  foreclosure  suit  July  9,  1889. 
There  were  other  liens  upon  the  place,  but 
we  will  not  notice  them.    On  February  24, 

1890,  the  sheriff  of  Dickinson  county  sold  the 
premises  to  T.  H.  Malott  Confirmation  of 
•ale  was  had  February  26, 1890.  Malott,  the 
purchaser,  was  a  member  of  the  plaintiffs' 
copartnership,  and  took  the  title  In  his  own 
Dame,  for  sake  of  convenience.  The  deed 
■fwued  May  30, 1890.  The  plaintiffs  took  pos- 
session of  the  premises  in  March,  1890,  the 
lessee,  Kalebaugh,  having  left  the  premises. 
Trior  to  his  leaving,  in  the  faU  of  1889,  he 
*owed  the  wheat  in  controversy.  On  Feb- 
"'ary  28,  1890,  he  mortgaged  the  wheat  to 
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Sbockey  &  Snider.  Some  time  In  July,  1890, 
the  plaintiffs  In  error  harvested  the  wheat, 
over  the  objection  and  defiance  of  the  de- 
fendants in  error.  Kalebaugh,  the  lessee, 
was  not  a  party  to  the  foreclosure  suit,  nor 
is  it  claimed  there  was  any  reservation  in 
the  order  of  sale  issued,  or  sale  made  by  the 
sheriff  in  the  foreclosure  proceedings,  or  any 
waiver  to  the  right  to  the  crop  at  such  sale. 
Malott  &  Co.  sued  Shockey  &  Snider  In  the 
district  court  of  Dickinson  county.  Trial 
had  by  Jury.  General  rerdict  for  Malott  & 
Co.  No  special  findings  were  asked  by  ei- 
ther party.  Judgment  ui>on  verdict  Motion 
for  new  trial  denied,  and  Shockey  &  Snider 
bring  the  case  to  this  court 

John   H.   Mahan,   for  plaintiffs  In  error. 
Stambaugh  &  Hurd,  for  defendants  in  error. 

GILKESON,  P.  J.  (after  stating  the  facts). 
The  plaintiffs  in  error  contend  that  "by  rea- 
son of  the  terms  of  the  lease,  Kalebaugh 
having  the  right  to  renew  the  same  on  March 
1,  1880,  for  a  further  period  of  two  years, 
and  having  remained  upon  the  land  for  some 
time  after  March  1,  1890,  this  gave  him  the 
right  to  the  crop,  and  that  his  mortgagees 
succeeded  to  his  rights  by  virtue  of  the, 
mortgage."  We  cannot  agree  with  plain- 
tiffs in  error.  In  Smith  v.  Hague,  25  Kan. 
240,— a  case  where  a  crop  of  wheat  was 
planted  upon  the  land  after  a  Judgment  had 
been  rendered  decreeing  a  foreclosure  of 
the  vendor's  lien  against  the  land,  and  or- 
dering that  it  be  sold  to  satisfy  such  lien, 
and  under  such  order  of  sale  the  land  was 
sold  before  the  crop  was  ripe  or  harvested,— 
it  was  ruled  that  the  crops  which  were  then 
growing  upon  the  land,  and  not  reserved  in 
the  order  of  sale,  or  at  the  sale,  passed  by 
the  sale  and  deed  of  conveyance  of  the  sher- 
iff. In  Beckman  v.  Sikes,  35  Kan.  120,  10 
Pac  592,  Mr.  Justice  Johnston,  in  delivering 
the  opinion  of  the  court,  says,  "The  fact 
that  the  mortgagor  or  Judgment  debtor  sold 
the  growing  crop  prior  to  the  sheriff's  sale 
of  the  land  •  •  •  does  not  vary  the  case, 
because  he  could  not  pass  a  title  greater 
than  his  own,  and  therefore  Sikes  obtained 
no  better  right  to  the  growing  crop  than 
Baker  had  or  could  give."  Of  coarse,  the 
mortgage,  as  well  as  the  Judgment  decree- 
ing a  foreclosure,  was  only  a  lien  upon  the 
land,  and  did  not  confer  title.  The  title  and 
right  of  possession  remained  In  the  mort- 
gagor until  the  sale  and  conveyance  of  the 
land.  Until  that  time  he  was  entitled  to  the 
use  of  the  land,  and  to  all  the  crops  grown 
thereon  that  had  ripened  and  were  severed. 
The  Hen  of  the  mortgage  and  Judgment, 
however,  attached  to  the  growing  crops,  un- 
til they  were  severed,  as  well  as  to  the  land. 
The  mortgagor  planted  the  crops  knowing 
that  they  were  subject  to  the  mortgage,  and 
liable  to  be  divested  by  the  foreclosure  and 
sale  of  the  premises.  Any  one  who  purchas- 
ed such  crops  from  him  took  them  subject  to 
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the  Same  eontingency,  as  the  recorded  mort- 
gag«  and  the  decree  of  foreclosure  were  no- 
tice to  them  of  the  existence  of  the  lien.  If 
the  land  was  not  sold  until  the  crops  ripened 
and  were  severed,  the  vendee  of  the  mort- 
gagor would  ordinarily  get  a  good  title;  but 
tf  the  land  was  sold  and  conveyed  while  the 
cr<98'  were  still  growing,  and  there  was  no 
reservation  or  waiver  of  the  right  to  the 
crops  at  such  sale,  the  title  to  the  same  would 
pass  with  the  land.  But  the  plaintiffg  in 
error  contend  that  this  case  (Beckman  v. 
Slkes,  supra)  does  not  apply.  There  the  sale 
was  made  by  the  mortgagor.  Here  it  was 
made  by  the  tenant  of  the  mortgagor.  We 
cannot  understand  how  this  could  change 
the  rule  laid  down  In  the  case.  If  the  mort- 
gagor's title  was  limited  and  restricted  by 
the  mortgage  and  Judgment,  his  lessee  had 
no  greater  title  than  he  could  give.  The  rec- 
ord of  the  mortgage  implied  notloe  to  him, 
and  Shockey  &  Snider  could  obtain  no  great- 
er tight  to  the  crops  than  Kalebaugb  had;' 
and  in  the  case  at  bar  they  not  only  had  the 
notice  of  the  recorded  mortgage  and  decree 
of  foreclosure,  but  of  the  sale  (which  it  is 
presumed  was  made,  as  required  by  law, 
upon  published  notice)  that  occurred  some 
days  before  they  obtained  their  mortgage. 
It  is  further  contended  by  plaintiffs  in  er- 
ror that  Kalebaugh  was  not  made  a  party  to 
the  foreclosure  suit;  hence  the  rule  is  chan- 
ged. We  think  not.  The  right  of  the  pur- 
chaser was  not,  and  could  not  be,  defeated 
by  reason  of  the  lease,  or  by  the  fact  that 
the  possession  was  in,  or  that  the  crops 
were  grown  by,  the  lessee.  The  right  to  the 
possession  and  the  right  to  the  growing 
crops  passed  to  the  purchaser.  If  the  ten- 
ant had  been  made  a  party  to  the  foreclosure 
suit,  the  possession  and  the  cr<H>s  could  have 
been  delivered  to  him  by  process  under  that 
Judgment;  but,  irince  he  waa  not  made  a 
party  thereto,  he  cannot  obtain  that  remedy, 
except  by  some  other  action.  The  purchas- 
er's rights,  however,  are  Just  the  same  as 
they  would  have  been  if  the  tenant  had 
been  made  a  party.  It  follows,  therefore, 
that  Malott,  by  his  purchase  and  sheriffs 
deed,  became  the  absolute  owner  of  the 
premises,  including  the  crops  growing  there- 
on. Downard  v.  QroB,  40  Iowa,  597;  Good- 
win v.  Smith,  49  Kan.  351,  31  Pac.  153.  The 
Judgment  In  this  case  will  be  affirmed.  All 
the  Judges  concurring. 


NOBLE  et  al.  v.  HUNTER  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Feb.  14,  1S96.) 

ASSIOKMENT  or  CLAIM  AFTCB  VbBDICT — ^VaLIDITT. 

A  claim  for  .money  found  to  be  due  by 
the  verdict  of  the  jury  in  an  action  for  the  conver- 
sion of  personal  property  mny  be  assigned  to  a 
third  perKon.  so  as  to  give  the  assignee  the  right 
to  recover  the  sane.  And  where  the  record 
,shon-8  that  it  was  the  intention  of  all  the  parties 
that  the  written  Instrument  nuder  which  the  as- 


signee claims  should  vest  the  title  to  the  moner 
in  the  assignee,  although  inapproiiriate  termi 
have  been  used,  the  Instrament  will  be  so  con- 
strued as  to  cairy  into  effect  the  intent  of  the 
parties. 

(Syllabus  by  the  Court) 

Error  from  district  court,  RepaUlc  coiuty; 
F.  W.  Sturges,  Judge. 

Action  by  Hunter  Bros,  against  T.  M. 
Noble  and  others  for  an  injunction.  Judg- 
ment for  plaintiffs,  and  defendants  Noble  and 
Van  Natta  &  Close  bring  error.     Modified. 

In  the  spring  of  1887,  8.  U  ParkhiU  exe- 
cuted and  delivered  to  Hunter  Bros,  a  mort- 
gage on  certain  personal  property,  and  in  the 
fall  of  the  same  year  executed  to  them  a 
real-estate  mortgage  for  the  same  debt  Ui>- 
on  the  real  estate  mortgaged  as  aforesaid 
there  were  several  other  Uena;  and  in  an  ac- 
tion brought  in  May,  1888,  to  foreclose  the 
first  mortgage  on  said  real  estate,  in  which 
Hunter  Bros,  were  made  defendants,  their 
mortgage  from  Parkhill  waa  declared  a  third 
lien,  but  was  foreclosed,  and  Judgment  was 
rendered  in  their  favor,  and  against  Park- 
hill,  for  the  stun  of  1^7.83.  Tbis  Judgmoct 
was  rendered  on  the  8th  of  October,  ISsi 
Shortly  after  the  commencement  of  the  fore- 
closure suit.  Hunter  Bros,  attempted  to  col- 
lect under  the  chattd  mortgage  first  given, 
and  took  Into  their  possession  certain  pt-r- 
sonal  property,  and  sold  the  same.  About 
August  20,  1888,  ParkhiU  brought  suit 
against  Hunter  Bros,  for  the  value  of  the 
personal  property  so  taken  and  c(Hiverted  to 
their  own  use,  alleging  that  the  chattel  man- 
gage  had  been  fnlly  paid.  In  this  action 
Judgment  waa  rendered  on  the  4tta  ol  Octo- 
ber, 1888,  for  the  sum  of  940S.  From  thi» 
Judgment  Hunter  Bros,  attempted  to  coid 
mence  proceedings  in  error,  but,  having  failed 
to  do  so  within  one  year  from  the  date  of  the 
rendition  of  the  Judgment,  an  execution  was 
issued  against  them,  and  placed  In  the  hands 
of  the  sheriff  of  BepuMlc  cotinty.  Thereupcn 
Hunter  Bros,  commenced  an  action  against 
the  sheriff  of  said  county,  asking  that  the 
Judgment  of  Parkhill  against  them  should  be 
set  off  against  their  Judgment  against  Park- 
hill, and  that  the  sheriff  be  restrained  from 
making  any  levy  under  said  execution.  Tbis 
injunction,  it  appears,  was  dissolved;  and 
thereupon  a  stipulation  was  entered  into  b.r 
and  between  Hunter  Bros,  and  Noble  and 
Van  Natta  &  Close,  by  which  they  were  made 
codefendants  with  the  sheriff,  Swartz,  show- 
ing that  the  said  Noble  and  Van  Natta  & 
Close  claimed  title  to  the  Judgment  In  favor 
of  Parkhill  against  the  Hunters,  and  upon 
which  the  execution  lief  ore  mentioned  had 
been  Issued,  and  agreeing  that  the  case 
should  tie  docketed,  and  stand  regularly  for 
trial  at  the  next  term  of  the  court  Noble 
and  Van  Natta  &  Close  thereupon  filed  an  an- 
swer alleging  that  they  were  the  own»s  of 
the  Judgment,  and  that  the  same  had  bcea 
regularly  transferred  and  assigned  to  them 
on  or  about  the  4th  day  of  October,  18S9.  to 
secure  certain  indebtedness  due  from  Park- 
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hill  to  them  fpr  services  as  attorneys  before 
that  time  rendered,  and  also  for  other  fees 
In  the  caae  of  ParkfaUl  against  Hunter  Bros., 
which  were  aosagfat  to  be  set  oft,  and  for  other 
sums  of  money  which  Parkhlll  owed  them. 
Parkhlll  also  filed  an  answer  setting  forth,  In 
substance,  tb«  same  facts  as  set  up  In  the  an- 
swer of  Noble  et  al.  Hunter  Bros,  filed  re- 
ply of  general  denial.  Upon  the  Issues  thus 
made  the  case  was  tried  before  the  court 
without  a  jury.  The  court  made  special 
findings  of  tact  and  conclusions  of  law,  and 
rendered  Judgment  in  favor  of  Hunter  Bros.; 
fletting  off  the  Judgment  of  Parkhlll,  and  en- 
joining all  the  defendants  from  attempting 
to  collect  said  Judgment  Noble  and  Van 
Katta  A  Caose  bring  the  case  here  for  review. 

Noble  *  Hogan  and  Van  Natta  &  Close,  for 
plaintiffs  In  error.  Cooper  &  Cooper  and  W. 
T.  Dillon,  for  defendants  in  error. 

GILKESON,  P.  J.  (after  stating  the  facts). 
But  one  question  Is  presented  for  our  consid- 
eration, and,  for  sake  of  brevity,  we  will  con- 
sider It  in  this  form:  Who  was  the  owner  of 
the  lodgment  rendered  on  May  29,  189D,  in 
the  case  of  S.  L.  Parkhill  v.  Hunter  Bros.? 
The  court,  among  others,  made  tlie  following 
findings  of  fact:  "No.  7.  The  attorneys  who 
brought  the  suit  for  the  Parkhills  against  the 
plaintiffs  herein  (Hunter  Bros.)  were  defend- 
ants herein,  T.  M.  Noble,  N.  T.  Van  Natta, 
and  J.  F.  Close.  At  the  time  of  the  bringing 
of  the  same  there  was  no  definite  understand- 
ing as  to  the  fees,  although  it  waa  talked  be- 
tween them  that  whatever  fees  the  attorneys 
recovered  would  liave  to  be  recovered  out  of 
any  Judgment  Parkhill  might  recover  against 
the  Hunters;  for  the  Parkhllla  were  in  fall- 
ing drcumatances,— owing  more  than  they 
could  pay.  Immediately  after  the  hearing  of 
the  motion  to  dismiss,  it  was  agreed  between 
said  attorneys  and  S.  L.  Parkhill  that  the  at- 
torneys should  have,  for  tlielr  fees  in  the  suit 
of  S.L.  Parkhill  to  recover  from  Hunter  Bros, 
the  value  of  property,  one-half  of  the  Judg- 
ment recovered,  and  out  of  the  other  half  th^ 
should  be  entitled  to  retain  snch  an  amount  as 
their  services  were  reasonably  worth,  which 
they  had  rendered  S.  L.  Parkblll  in  other 
suits,  and  as  much  as  they  have  rendered  or 
might  render  Emma  D.  Parkliill  in  her  sidt. 
This  agreement  was  oral,  and  not  in  writing, 
and  made,  as  above,  soon  after  tlie  hearing  of 
the  motion  to  dismiss,  in  October,  1889." 
"No.  9.  Immediately  upon  the  reception  and 
reading  of  the  verdict,  said  Parkhill  execut- 
ed and  delivered  to  his  said  attorneys,  who 
have  since  retained  the  same,  the  following 
written  assignment:  'Belleville,  Kans.,  Oct. 
4th,  1889.  For  a  valuable  consideration,  I 
hereby  sell  and  assign  all  my  right  and  title 
to  T.  M.  Noble,  Van  Natta  and  Close,  In  and 
to  a  certain  Judgment  I  have  this  day  recov- 
ered against  Hunter  Brothers  In  the  case  of 
S.  L.  ParkhlU  vs.  Kichard  Himter  and  Henry 
Hunter,  partners  as  Hunter  Brothers,  for  the 


sum  of  $480.00,  In  the  district  court  of  Be- 
pnblic  coimty,  Kansas.  [Signed]  S.  U  Park' 
hUL"*  The  court  farther  found  that  the 
date  of  the  written  instrument  above  set 
forth  was  the  date  upon  which  the  verdict  of 
the  JuJry  was  rendered,  but  that  no  Judgment 
was  rendered  upon  said  verdict  until  after  the 
hearing  of  the  motion  for  a  new  trial,  which 
was  on  the  29th  of  May,  1890;  that,  between 
the  dates  of  rendering  the  verdict  and  tlie 
giving  of  the  judgment,  Parkhill  filed  a  mo- 
tion for  judgment  on  the  verdict,  which  the 
court  refused  to  render  until  after  the  motion 
tot  new  trial  was  heard.  As  a  conclusion  of 
law,  the  court  found:  "No.  3.  Although,  as 
between  the  defendant  S.  L.  Parkhill  and  his 
attorneys,  they  bad  a  claim  against  him  for 
one-half  of  the  amotmt  of  his  judgment 
against  Hunter  Bros.,  to  wit,  $204,  also  the 
reasonable  value  of  their  services  rendered 
about  other  matters,  to  wit,  $70,  making  a 
total  of  $274,.  yet"  they  had  no  attorney's  or 
other  lien  for  this  amount,  or  any  portion 
thereof,  as  against  the  Hunter  Bros.;  and, 
under  all  the  circumstances,  there  were  no 
steps  they  could  take,  as  against  Hunter 
Bros.,  to  cut  off  the  right  which  they  (Hunter 
Bros.)  had  to  have  their  judgment  for  $947.95 
offset  against  any  Judgment  Parkhill  might 
recover  against  them  on  account  of  any  mat- 
ter then  existing  between  them.  Neither 
could  ParkhlU  assign  his  judgment  against 
the  Hunters,  or  the  claim  on  which  it  was 
based,  to  the  attorneys,  or  any  one  else,  for 
attorney's  fees  or  other  consideration,  so  as 
to  cut  off  that  right  to  the  Hunter  Bros." 

Reading  findings  of  fact  7  and  9  together, 
was  there  not  virtually  an  assignment  to  the 
attorneys  of  the  sum  found  to  be  due  by  the 
jury,  even  though  no  judgment  bad  been  ren- 
dered thereon?  Does  not  the  word  "Judg- 
ment," used  in  the  written  Instrument,  evi- 
dently refer  to  the  mere  fact  of  recovery  by 
the  verdict?  And  is  not  this  written  instru- 
ment sufBcient  to  carry  with  it  the  right  to 
all  future  benefits  that  might  arise  by  reason 
of  the  fact  that  a  certain  sum  had  been  found 
due?  And  could  not  the  attorneys,  in  the 
event  of  a  new  trial  being  granted,  rightfully 
claim  that  the  cause  of  action,  from  that 
date,  had  been  assigned  to  them?  Did  not  it 
assign  the  claim  that  Parkhill  had  against 
Hunter  Bros.?  The  same  rule  should  apply 
In  construing  this  as  in  the  case  of  a  sale  of 
personal  property,— "that  the  Intent  of  the 
parties  controls,  and  If  they  Intended  a  per- 
manent vesting  of  the  title  the  title  will  at 
once  pass."  Kneeland  v.  Renner  (Kan.  App.) 
43  Pac.  95.  Civ.  Code,  |  420,  provides:  "In 
addition  to  the  causes  of  action  which  sur- 
vive at  common  law,  causes  of  action  for 
mesne  profits,  or  for  injury  to  the  person,  or 
to  real  or  personal  estate  or  for  any  deceit  or 
fraud,  shall  also  survive,  and  the  action  may 
be  bronght,  notwithstanding  the  death  of  the 
person  entitled  or  liable  to  the  same."  It  is 
conceded  that  the  action  of  Parkhill  v.  Hun- 
ter Bros,  waa  in  tort.     Can  such  a  claim  be 
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assigned?  We  think  so.  The  taking  of  a 
man's  money  tortiously  Is  a  tort  that  affects 
and  Injnres  his  personal  estate,  and  at  the 
same  time  it  Increases  the  value  of  the  estate 
of  the  person  who  receives  It;  and  such  a 
claim  can  be  assigned.  Stewart  y.  Balder- 
son,  10  Kan.  142.  Jnstlce  Valentine,  In  de- 
livering the  opinion  of  the  court,  says:  "Un- 
der the  statute  of  this  state,  a  cause  of  ac- 
tion for  money  had  and  received,  whether  ob- 
tained tortiously  or  otherwise,  as  well  as 
some  other  cause  of  action  which  affects  In- 
juriously the  estate  of  the  party  Injured,  is 
such  a  cause  of  action  as  will  survive,  after 
the  death  of  the  party  Injured,  to  his  legal 
representatives;"  citing  Code  Civ.  Proc.  H 
420,  421.  And,  according  to  the  authorities 
which  we  have  already  cited,  this  is  conclu- 
sive proof  that  the  cause  of  action  Is  assigna- 
ble. As  long  ago  as  1828,  In  Comegys  v. 
Vasse,  1  Pet  213,  Mr.  Justice  Story,  In  deliv- 
ering  the  opinion  of  the  court,  said:  "In  gen- 
eral, it  may  be  affirmed  that  mere  personal 
torts,  which  die  with  the  party,  and  do  not 
survive  to  his  personal  representatives,  are 
not  capable  of  passing  by  assignment,  and 
that  vested  rights,  ad  rem  and  in  re,  possi- 
bilities coupled  with  an  interest,  and  claims 
growing  out  of  and  adhering  to  property,  may 
pass  by  assignment."  And  this  doctrine  has 
been  followed  in  this  country  ever  since.  It 
is  now  generally  conceded  that  survivorship 
of  a  cause  of  action  and  assignment  go  hand 
in  hand.  We  think,  therefore,  that  on  the 
4th  of  October,  1889,— the  date  the  written  as- 
signment was  mad'e,— the  attorneys  were  the 
owners  of  any  and  aU  rights  that  Parkhlll  had 
before  under  his  claim  against  Hunter  Bros. 
Until  the  cause  of  action  became  merged  into 
a  judgment,  and  thus  became  a  debt,  the 
Hunters  could  not  set  off.  "A  verdict  In  an 
action  of  tort  does  not  convert  the  tort  into  a 
debt.  It  does  not  become  a  debt  until  merged 
into  a  judgment"  Stauffer  v.  Remlck.  37 
Kan.  454,  15  Pac.  5»4.  The  Hunters'  right 
of  set-off  arose  after  Judgment,  which  was 
months  after  the  claim  was  assigned.  The 
judgment  in  this  case  will  therefore  be  re- 
versed, and  cause  remanded,  with  instruc- 
tions to  award  to  the  defendants  Noble  and 
Van  Natta  &  Close  so  much  of  the  Judgment 
agahist  Hunter  Bros.,  and  in  favor  of  S.  L. 
Parkhill,  as  found  by  the  trial  court  to  be  due 
them  from  Parkhlll  for  services,  viz.  $274, 
and  the  balance  of  said  judgment  be  credited 
upon  the  Judgment  of  Hunter  Bros,  against 
ParkhilL     All  the  judges  concurring. 


BIRMINGHAM  v.  LEONHARDT  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment C.  D.     Feb.  14,  1890.) 

Ple^oino — Waiveb  op  Depbcts— Jodombnt — 
EiiKon  IS  Entbt. 
1.  The  sufficiency  of  the  allegationa  of  a  pe- 
tition to  stnte  a  cause  of  action  cannot  be  quee- 
tioDod  for  the  first  time  by  a  motion  to  set  aside 


a  sheriff's  sale  made  pursuant  to  the  Jod^iiKct 
rendered  in  the  case. 

2.  A  mere  clerical  error  in  the  entry  of  j 
judgment  may  be  corrected  at  any  time,  nno 
motion  and  notice  to  the  opposite  party,  so  a? 
to  make  the  record  conform  with  the  jodgnieiit 
actually  rendered. 

3.  The  case  of  Trust  Co.  T.  Gill  fin  this 
court)  43  Pac  991,  followed. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Osborne  cotmty; 
Cyrus  Heren,  Judge. 

Action  by  Edward  Birmingham,  Sr.,  against 
Frederick  Leonbardt  and  others.  Judgment 
for  plaintiff.  From  an  order  setting  a.«)de 
such  Judgment  and  dismissing  the  case,  plain- 
tiff brings  error.    Reversed. 

E.  F.  Robinson  and  C.  H.  Nichols,  for 
plaintiff  In  error.  Clark  A.  Smith  and  X.  F. 
HlUebrandt,  for  defendants  in  error. 

CLARK,  J.  In  this  action,  brongbt  on  a 
note  and  for  the  foreclosure  of  a  mortgap' 
securing  the  same.  Jurisdiction  of  the  parties 
and  of  the  subject-matter  was  regularly  ob- 
tained, Judgment  duly  rendered  Novenit*r 
7,  1891,  an  order  of  sale  Issued,  and  th^ 
mortgaged  premises  sold  June  27,  1892.  On 
motion  of  the  defendants,  filed  October  If 
and  heard  November  11,  1892,  the  court  s?t 
the  sale  aside,  and  vacated  the  Judgment  on 
the  ground  that  the  petition  did  not  state  a 
cause  of  action.  The  plaintiff  In  error,  who 
was  plaintiff  below,  brings  the  case  to  ttis 
court,  assigning  for  error  this  ruling  of  tLc 
court.  The  defendant  In  error  has  made  no 
appearance  in  this  court,  and  we  have  at 
the  benefit  of  any  suggestions  which  be 
might  make  concerning  the  decision  com- 
plained of.  All  the  proceedings  In  the  case. 
Including  the  sale,  appear  to  be  regular.  M 
the  Jurisdiction  of  the  court  over  both  the 
person  and  the  subject-matter  Is  not  contro- 
verted, the  judgment  rendered  was  not  void. 
even  conceding  that  the  petition  was  open  to 
the  objection  made  to  it.  At  the  most  It  i^is 
only  irregular  and  voidable,  if  timely  at- 
tacked In  a  proper  manner.  But  we  knew 
of  no  authoiity  to  raise  such  question  for 
the  first  time  after  the  term  at  which  the 
Judgment  was  rendered,  by  a  motion  to  set 
aside  a  sale  which  has  been  made  pursuant 
to  the  Judgment.  The  district  court  has 
very  wide  discretion  in  opening  up  jnJ?- 
ments  and  correcting  errors,  in  the  proceed- 
ings, if  It  does  so  at  the  same  term  at  which 
the  Judgments  or  proceedings  are  had.  "But 
it  is  a  rule  equally  well  established  that  after 
the  term  is  ended  all  final  judgments  and 
decrees  of  the  court  pass  beyond  its  control. 
unless  steps  be  taken  during  that  term,  by 
motion  or  otherwise,  to  set  aside,  modify,  or 
correct  them;  and,  if  errors  exist  they  can 
only  be  corrected  by  such  proceedings,  by  a 
writ  of  error  or  appeal,  as  may  be  allowed  in 
a  court  which  by  law  can  review  the  deci- 
sion." Bronson  v.  Schulten,  104  D.  S.  410. 
Any  exceptions  to  this  rule  are  made  and 
governed    by    special    statutory   provisions. 

Digitized  by  VjOOQ iC 


Kan.) 


CHICAGO,  K.  A  W.  BY.  CO.  V.  ITBED. 


997 


The  proceeding  complained  of  finds  no  sup- 
port in  any  statute.    This  court  had  occasion 
recently  to  consider  a  somewhat  similar  pro- 
ceeding in  the  case  of  Haseltine  v.  GiUeland, 
43  Pac   88,   in   which   it  was   said:     "The 
defendants  had  ample  opportunity  to  defend 
in  the  case  by  pleading  the  several  matters 
set  up  In  this  motion,  and  the  plaintiff  had 
the  right  to  have  such  questions  determined 
in  the  regular  course  of  legal  procedure,  and 
by  a  formal  trial  in  court.    The  ruling  of  the 
court  permitted  the  defendants  to  avoid  a 
trial  when  the  issue  was  properly  presented, 
and  to  dispose  of  the  entire  question  affect- 
ing the  right  of  the  piainttfT  to  his  lien  upon 
the  summary  hearing  of  a  motion.    The  law 
certainly  does  not  contemplate  any  such  pro? 
cedure.     It  does  not  matter  that  the  issue 
was  not  made,  nor  the  question  raised,  in 
the  case  proper.    It  could  have  been  made 
and    determined    therein.      The    defendants 
were  challenged  to  it  by  the  petition,  and 
their  default  had  the  same  legal  effect  as  an 
actual    appearance    and    trial."     Upon    the 
merits  of  the  motion,  under  the  decision  of 
this  court  in  the  case  of  Trust  Co.  v.  GlU. 
43  Pac.  991,  the  ruling  of  the  court  must  be 
held  to  be  erroneous. 

With  his  motion  to  confirm  the  sale  the 
plaintiff  joined  a  motion  to  correct  a  clerical 
error  in  the  entry  of  the  judgment.  The 
Judgment  actually  rendered  was  for  $1,518, 
but  by  mistake  was  entered  for  only  (518. 
Such  a  clerical  error  in  the  entry  of  a  judg- 
ment can  be  corrected  at  any  time  upon  mo- 
tion and  notice  to  the  opposite  parties.  Upon 
the  showing  made  in  the  district  court  the 
clerk  should  have  been  directed  to  correct 
the  journal  entry  and  record  of  the  judgment 
80  as  to  make  them  conform  with  the  judg- 
ment rendered.  The  record  shows  that  the 
proceedings  ui>on  the  sale  were  regular,  and 
that  the  premises  were  sold  for  a  reasonable 
price.  At  least  no  objection  on  that  ground 
was  made  by  the  defendants  in  their  motion 
to  set  aside  the  sale.  The  judgment  will 
therefore  be  reversed,  and  the  case  remand- 
ed, with  directions  that  the  district  court 
OTemile  the  motion  of  the  defendants  to  set 
aside  the  sale,  and  sustain  the  motions  made 
by  the  plaintiff  to  correct  the  journal  entry 
of  the  judgment,  and  to  confirm  the  sale, 
AU  the  judges  concurring. 


CHICAGO,  K.  &  W.  RY.  CO.  v.  NE3BD  et  al. 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment. O.  D.     Feb.  14.  1896.) 
KxiKEHT  Domain  —  Condbmkatiok  of  Hortoaoe 

LiSN. 

1.  The  right  of  eminent  domain  cannot  be 
nerdaed  by  a  railroad  corporation  with  respect 
to  a  right  of  way.  when  it  is  already  the  absolute 
owner  of  the  land  included  therein;  and  condem- 
nation proceedings,  had  nnder  such  circum- 
"tsnces,  are  ineffectivv  against  a  mortgage  lien 
placed  thereon  by  a  former  owner. 

2.  Condemnation  proceedings  .cannot  be  in- 
Mitated  by  a  railway  corporation  for  the  special 


porpose  of  condemning  a  mere  mortgage  lien  on 
land,  the  absolute  title  to  which  is  vested  in  such 
corporation,  subject  to  the  lien.  The  law  does 
not  recognize  a  mere  lien  as  an  interest  in  real 
estate  which  is  subject  to  sndi  proceedings. 
(Syllabus  by  the  Court.) 

Krror  from  district  court,  Clay  county;  R. 
B.  Spilman,  Judge. 

Action  by  the  Chicago,  Kansas  &  Western 
Railway  Company  against  U.  B.  Need,  as 
sheriff  of  Clay  county,  and  Peter  Sanborn. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

A.  A.  Hurd,  for  plaintiff  in  error.  C.  C. 
Coleman  and  Beardsley,  Gregory  &  Flan- 
nelly,  for  defendants  in  error. 

GARVER,  J.  The  principal  question  to  be 
determined  in  this  case  is  this:  After  a 
railway  corporation  has  acquired  the  title 
in  fee  simple,  by  purchase  from  the  owner, 
of  a  strip  of  land  for  the  right  of  way  of  its 
road  through  a  larger  tract  which  is  subject 
to  a  mortgage,  can  It,  by  condemnation  pro- 
ceedings, wipe  oat  the  mortgage  lien  on  the 
right  of  way?  The  plaintiff  in  error  con- 
tends that  it  can,  and  by  this  action  sought 
to  enjoin  the  sale  of  the  right  of  way,  which 
was  threatened  under  a  judgment  of  fore- 
closure of  the  mortgage.  The  injunction  was 
denied.  In  purchasing  the  right  of  way  from 
the  owner  and  accepting  the  absolute  title 
thereof  the  railway  company  acted  in  a 
mere  private  capacity,  and  acquired  only 
such  title  as  would  have  vested  In  an  indi- 
vidual under  a  similar  conveyance.  As  gran- 
tee, it  took  subject  to  the  lien  of  the  mort- 
gage, with  the  equitable  right— no  part  of  the 
mortgage  debt  being  assumed— to  have  the 
land  not  conveyed  first  exliausted  under  a 
foreclosure  of  the  mortgage.  In  accordance 
with  this  rule,  in  an  action  brought  after  the 
conveyance  to  the  railroad  company  to  fore- 
close the  mortgage  upon  the  quarter  sec- 
tion of  land  from  which  the  right  of  way  had 
bene  taken,  the  court  sustained  the  mortgage 
lien  upon  the  entire  tract,  but  directed  that 
the  right  of  way  should  be  sold  only  in  case 
the  remaining  land  did  not  sell  for  suffi- 
cient to  satisfy  the  judgment.  The  railroad 
company,  being  a  party  to  the  foreclosure 
suit,  was  bound  by  the  judgment  there- 
in. Subsequently  the  railroad  company  in- 
stituted proceedings  nnder  the  statute  for 
the  condemnation  of  this  right  of  way,  which 
was  then,  and  had  been  for  two  or  more 
years,  occupied  by  the  company  in  the  opera- 
tion of  its  road.  The  application  for  the  ap- 
pointment of  the  commissioners  and  the  re- 
port filed  by  them  were  in  the  form  com- 
mon to  condemnation  proceedings.  The  re- 
port purported  to  be  an  appraisement  and 
condemnation  of  about  13  acres  of  land,  the 
damages  helag  assessed  at  one  dollar. 

The  right  of  eminent  domain  grows  out  of 
the  necessities  of  the  public,  and  is  enforced 
only  for  public  or  quasi  public  uses.  This 
right  may  be,  and  generally  Is,  delegated  to 
railroad  corporations,  to  enable  them,  with-- 
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out  tnterfen^ce  or  delay,  to  coBBtnlct  tbetr 
roadB  through  the  lands  of  private  o-wners. 
When  the  necessity  for  the  exercise  of  such 
right  does  not  exist,  recourse  cannot  be  had 
to  it.  It  certainly  was  not  the  Intention  of 
the  legislature  that  the  right  of  eminent  do- 
main should  be  Tested  in  any  such  corpora- 
tion for  the  purpose  ot  acqnirlng  an  Interest 
in  lands  Inferior  to  that  already  possessed. 
In  such  a  case  the  corporation  asks  for  an 
appraisement  of  the  damages  which  it  pro- 
poses to  Inflict  upon  Itself  by  a  voluntary 
appropriation  of  its  own  property  for  uses 
which  are  entirely  proper  and  legitimate  for 
it,  as  owner,  to  make.  The  ultimate  object 
of  the  proceeding  Is  to  enable  it  to  deposit 
with  the  county  treasurer  the  amount  of 
damages  so  ascertained,  in  order  that  it 
may  receive  the  same  for  its  own  indenmlty. 
After  such  superfluity  of  action  it  is  some- 
what difficult  to.  comprehend  Just  what  has 
been  accomplished.  If  the  company  were  not 
the  absolute  owner  of  the  fee,  and  there 
were  interests  held  by  other  parties  which 
were  subject  to  appropriation  under  the  right 
of  eminent  domain,  the  mere  fact  that  the 
company  already  had  as  interest  would  prob- 
ably not  prevent  it  from  appropriating  out- 
standing Interests  by  the  same  proceedings, 
and  to  the  same  extent,  as  would  be  proper 
in  case  it  had  no  previously  acquired  Inter- 
est. For  example,  a  leasehold  estate  in  the 
right  of  way,  already  possessed  by  the  rail- 
road company,  would  not  prevent  it  from 
thus  subjecting  and  appropriating  all  other 
interests,  legal  or  equitable,  in  the  land. 
Railroad  Co,  v.  Kip,  46  N.  Y.  546.  Under 
condemnation  proceeidings  only  an  easement 
or  right  of  occupancy  for  railroad  purposes 
is  acquired,— an  Interest  inferior  to  the  fee. 
As  a  general  rule,  an  inferior  interest  or 
title  is  merged  in  the  greater  Interest  or 
superior  title  which  is  vested  in  the  same 
person,  and  ao  owner's  rights  are  measured 
by  the  latter.  It  is  a  contradiction  of  terms 
to  say  that  one  who  Is  the  absolute  owner 
of  real  estate  ean  acquire  an  easement  in  his 
own  lands.  We  are  of  the  opinion,  therefore, 
that  the  condemnation  proceedings  under 
consideration  were  unauthorized  in  law,  and 
wholly  nugatory,  so  far  as  they  were  Insti- 
tuted for  the  purpose  of  affectiiig  the  rail- 
road company,  as  owner,  and  that  they  could 
have  no  incidental  effect  upon  the  mortgage. 

Did  the  condemnation  proceedings  aSect 
the  mortgage  lien,  even  If  they  were  specially 
Instituted  for  that  purpose?  Under  the  de- 
cisions of  the  supreme  court  of  this  stats  a 
mortgagee  is  not  an  owner  with  an  interest 
in  the  land  mortgaged,  so  as  to  mabse  him  a 
proper  party  to  such  proceedings.  In  this 
state  a  mortgage  vests  do  title  and  conveys 
no  interest  In  the  land;  It  creates  a  mere 
lien.  Chick  v.  Willetta,  2  Kan.  384;  Vander- 
sllce  V.  Knai^,  20  K&n.  (M7.  WhUe  the  wcxd 
"owner,"  as  used  in  our  statutes  with  ref- 
erence to  real  estate,  has  a  very  broad  mean- 
ing, It  cannot  be  construed  to  apply  to  per- 


sons who  have  no  Interest  whateTer.  Is 
most  of  the  cases  where  this  qaestlon  has 
been  raised  and  considered  railroad  com- 
panies have  contended  that  a  mortgagee  was 
not  a  party  to  condemnation  proceedings; 
that  he  had  no  interest  Ui  the  land;  no  right 
to  appeal  from  any  award  that  nolgfat  be 
made;  and  that  his  lien  was  wholly  sataiject 
to  ttie  result  of  the  proceedings  against  the 
landowner.  In  this  eonteotion  they  have 
been  nstained  by  the  snpreme  court.  Good- 
rich V.  CkimmiSSlanerB,  47  Kan.  SSS,  27  Pac. 
1006;  Rand  v.  Railway  Co.,  60  Kan.  114,  81 
Pac.  683;  Railroad  Oa  v.  SheldOB,  5B  Kan. 
ia»,  85  Pae:  1105;  Railroad  Go.  t.  Thayer, 
54  Kas.  259,  38  Pac.  266.  In  Railroad  Oa. 
V.  Sheldon,  it  waa  held:  "The  mortgagee, 
however,  had  only  a  Uen  vpen  the  land  out 
of  which  the  right  of  way  waa  taken.  He 
was  not  the  owner  of  the  same,  nor  the  owa- 
er  of  an  Interest  therein.  Not  being  an  own- 
er within  the  meaning  of  onr  statntes,  it  was 
not  necessary  to  name  the  mortgagee  in  tlie 
proceedings,  nor  to  make  any  award  to  him." 
It  is  a  necessary  deduction  that  if  the  mort- 
gagee had  no  interest  nor  any  right  to  be 
considered  in  making  the  award,  he  had  no 
right  to  appeaL  Railroad  Ox  v.  Grovier,  41 
Kan.  686,  21  Pac.  779.  The  only  right  or 
interest,  ander  such  condemnation  proceed- 
ings, which  the  supreme  court  has  recog- 
nized In  the  mortgagee,  Is  his  right,  where 
equity  warrants,  to  resort  to  the  fund  award- 
ed, and  have  it  applied  on  his  mortgage: 
Railroad  Co.  v.  Sheldon,  63  Kan.  169,  85  Pac. 
1105.  The  force  of  these  decisions  is  not 
lessened  by  the  Cact  that  they  were  in  har- 
mony with  the  viewB  then  urged  npon  the 
court  by  the  same  company  that  appears 
as  plaintiff  in  error  in  the  case  before  us. 
Under  these  circumstances  the  conclusion  is 
inevitable  that  there  was  no  outstanding 
interest  to  be  condemned,  and  that  the 
rights  of  the  mortgagee  were  not  affected  by 
the  condemnation  attempted  In  this  inatance. 
The  case  of  Kennedy  v.  Railway  Co.,  23 
Wis.  582,  to  which  we  are  cited  by  counsel 
for  plaintiff  in  error,  involved  some  questions 
similar  to  those  in  this  case.  An  exam- 
ination of  that  case  shows^  however,  that 
what  is  said  in  the  (H>tnlon  of  the  court  con- 
cerning the  condemnation  of  a  mortgagee's 
Uen  Is  based  upon  the  statute  M  Wiscoiein, 
which  makes  special  provisions  for  sacb 
cases.  As  we  have  no  similar  statute  In 
this  state,  that  decision  is  not  applicable. 
Of  course,  it  is  net  Just  that  the  railroad 
company,  having  in  good  faith  constructed 
its  road  through  these  lands,  should  be  made 
to  suffer  unreasonable  loss  by  reason  thereof. 
The  mortgagee  has  no  equitable  claims  upon 
the  roadbed  and  railroad  tracks.  We  think 
It  Is  within  the  power  of  a  court  of  equity, 
by  appropriate  proceedings,  to  preserve  and 
protect  the  rights  of  all  parties  In  such  a 
case,  but  It  cannot  be  done  as  here  attempted. 
Judgment  affirmed.  AU  the  Jodgea  coacoT' 
ring. 
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GUENTHEH  v.  PBOPLB. 
(Supreme   Couri  of  Colorado.     Jan.    26,   1896.) 

FOKMBR  ACQDITTAL — PlEADINO— EXOBPTION. 

1.  The  overruling  of  a  plea  of  former  acquit- 
tal may  be  reriewed,  though  no-  exception  was 
taken  thereto. 

2.  MiUs'  Ann.  St.  {  1461,  proriding  that  on 
the  arraignment  of  a  prisoner  it  shall  be  suffi- 
cient, without  complyihg  with  any  other  form,  to 
declare  orally  that  he  Is  not  guilty,  does  not  dis- 
pense with  former  acquittal  being  pleaded  spe- 
cially, it  being  nectssaty  at  common  law,  and 
txing  provided  by  section  1467,  that  all  trials 
for  criminal  offenses  shall  be  eouducted  according 
to  the  ceonM  of  the  bommon  law,  except  wheii 
this  cb^ter  points  ont  a  different  mode. 

3.  A  plea  of  former  acquittal  is  not  bad  be- 
cause not  verified,  defendant's  Mllingtess  to  veri- 
fy being  stated  therein. 

Error  to  district  conrt,  Aiapahoe  cotinty. 

Oscar  fi.  Gtienthet  was  convicted  of  em- 
bezzlement, and  brings  error.    Reversed. 

On  April  24,  1894,  the  district  attorney  of 
the  Second  judicial  district  filed  in  the  dis- 
trict court  of  Arapahoe  cotinty  An  information 
charging  the  defendant  with  the  crime  of 
embeaailemefat  This  Information  contains  two 
counts.  In  the  first  the  defendant  is  cliarged 
with  fraudulently  converting  to  his  own  use 
$196.85  of  thS  money  of  Herman  Goldsmith, 
the  same  having  been  delivered  to  the  de- 
fendant by  Goldsmith  in  trust  and  confidence, 
and  with  the  direction  and  agreement  that 
the  defendant  would  and  shotild  apply  It  to 
the  payment  of  the  first  premltun  on  a  pol- 
icy of  Insurance  upofa  the  life  Of  Goldsmith 
In  the  Travelers'  Insurance  Company,  if  such 
policy  tx>iild  be  obtained;  otherwise  the  mon- 
ey to  be  returned  to  Goldsmith.  In  the  sec- 
ond coUnt  the  defendant  Is  charged  with  hav- 
ing received  the  eheclc  of  Goldsmith  for 
$196.95  for  the  purposes  stated  In  the  first 
count,  but  that,  In  violation  of  the  trust  and 
confidence  reposed  in  him.  It  is  averred 
that  he  obtained  and  received,  as  the  pro- 
ceeds of  such  check,  $196.93  in  lawful  mon- 
ey, etc.,  and  did  then  and  there  feloniously 
embezzle  and  fraudulently  convert  the  saMfe 
to  his  own  uSe.  To  this  Ihdictment  the  de- 
fendant filed  a  plea  of  autrefois  acquit.  In 
this  plea  a  certain  prior  information,  filed 
in  the  same  donrt,  is  set  ont,  containing  three 
counts;  In  the  first  of  which  he  is  charged 
with  the  etnbeezlement  of  the  money  of  Gold- 
smith to  the  amount  of  $196.95,  obtained  and 
cmbeazled  as  charged  In  the  first  count  of 
the  last  Indictment  as  hereinbefore  stated. 
In  the  third  count  of  the  first  information, 
as  set  forth  in  the  plea  of  former  acquittal, 
the  defendant  is  charged  with  the  embezzle- 
ment of  the  cheek  for  ^196.95.  The  plea  fur- 
ther avers  that  the  defendant  pleaded  not 
Btiilty  to  each  count  in  this  former  informa- 
tion, and  that  a  jury  was  duly  impaneled  and 
Bwom  to  try  the  issue  so  joined,  and  there- 
after mich  proceedings  were  had  that  the  jury 
returned  a  verdict  of  not  guilty  upon  which 
a  judgment  of  awjuitta!  was  duly  entered  by 
the  district  cohrt.  It  is  further  averred  that 
the  feWny  dnd  endbezislement  In  the  foriner 


Information  mentioned  and  the  felony  and 
embezzlement  in  the  present  Information 
mentioned  are  one  and  the  same,  all  of 
vrhlch  the  defendant  stands  ready  to  Verify. 
The  court  overruled  this  plea,  and,  the  de- 
fendant being  required  to  plead  further  to 
the  second  information,  he  entered  ft  plea 
of  not  guilty  to  each  count  thereof.  Upon 
the  issues  thus  joined  a  trial  was  had  to  a 
Jury,  who  returned  a  verdict  of  guilty.  Up- 
on this  verdict  the  defendant  was  sentenced 
to  Imprisonment  in  the  state  penitentiary  for 
a  term  of  one  year.  Upon  the  record  being 
filed  In  this  conrt,  a  writ  of  error  was  issued, 
and  made  a  supersedeas. 

L.  O.  Rockwell,  for  pl&intlff  lit  error.  B; 
Ij.  C&rr,  Atty.  Gen.,  and  F.  P.  Set»r,  Asst 
Atty.  Gen.,  for  the  Pec^le. 

HAXT,  C.  J.  (after  stating  the  ftlcts).  As 
the  record  falls  to  show  an  exception  to  the 
ruling  of  the  court  upon  the  defendant's 
plea  of  autrefois  dcqult.  It  Is  claimed  that 
such  ruling  Is  not  open  to  review  In  this 
court.  This  plea,  however,  like  a  demurrer 
in  a  civil  action,  is  preserved  by  the  record 
proper,  and  the  objection  to  the  proceeding 
made  by  this  plea  saves  itself,  and  no  ex- 
ception to  the  ruling  need  be  reserved.  Hall 
T.  Linn,  8  Colo.  270,  5  Pac.  64l;  Burton  v. 
Snyder,  21  Colo.  — ,  40  Pac.  451;  Young  ▼. 
Martin,  8  Wall.  354. 

It  is  text  contended  that  the  plea  Is  made 
available  by  our  statute  under  the  general 
issue,  and  that  a  special  plea  of  autrefois  ac- 
quit is,  for  this  reason,  useless  and  unnecen- 
sary,  and,  belUg  unnecessary,  it  was  not  er- 
ror to  overrule  the  pleh  or  strike  It  from  the 
ales,  as  by  such  action  of  the  court.  It  is 
said,  the  accused  sustained  no  wrohgt  as  he 
might  nevertheless  have  Introduced  evidence 
in  support  thereof  under  the  Issue  made  by 
his  pl^a  of  not  ^llty.  This  argument  is  bas- 
ed upon  section  1461  of  Mills'  Ann.  St.,  which 
provides  that  "upon  the  arraignment  of  a 
prisoner.  It  shall  be  sufficient,  without  com- 
plying with  any  other  form,  to  declarfe  oral- 
ly, by  himself  or  his  counsel,  that  he  Is  not 
guilty."  In  the  case  of  HanMns  x.  People, 
106  111.  628,  a  majority  of  the  court  of  that 
state  indorsed  the  views  now  advanced  by 
the  attorney  general.  Mr.  Justice  Scholfield 
dissented  from  these  views,  althoagh  he  con- 
curred with  the  majority  in  affirming  the 
judgment  Justices  Mulkey  and  Dickey  also 
concurred  In  this  dissent.  The  general  stat- 
ute governing  criminal  trials  in  this  state 
reads  as  follows:  "All  trials  for  criminal  of- 
fenses shall  be  conducted  according  to  the 
course  of  the  common  Itiw,  except  when  this 
chapter  points  out  a  dlflferent  mode."  Mills' 
Ann.  St  i  1467.  At  common  law  a  plea  of 
former  acquittal  or  conviction  must  be  spe- 
cially pleaded,  evidence  of  either  not  being 
admissible  under  the  general  issue.  1  Bish. 
Cr.  Proc.  (2d  Ed.)  {  805;  State  v.  Barnes,  32 
Me.  580.    And,  as  the  statute  does  not  point 
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ciauy  pieaaea.  A.siae  irom  laiB,  n  naa  al- 
ways been  the  practice  In  this  state  to  Inter- 
pose such  defenses  by  special  plea,  and,  as 
this  practice  has  received  the  direct  sanction 
of  this  court.  It  should  not  now  be  departed 
from  to  the  Injury  of  persons  charged  with 
crime.  In  re  Allison,  13  Ck4o.  531,  22  Pac. 
820.  Why  this  plea  was  oyerruled  by  the 
district  court  we  are  not  Informed,  as  no 
defense  to  this  ruling  has  been  attempted  in 
this  court,  except  upon  the  ground  that  the 
plea  was  not  verified,  which  is  not  well  tak- 
en, as  the  defendant  in  his  plea  states  his 
willingness  to  verify,  which  is  all  that  good 
practice  requires.  It  appears  from  the  plea 
that  in  the  first  count  of  the  former  infor- 
mation the  defendant  was  charged  with  the 
embezzlement  of  $196.95  in  money,  and  in 
the  second  and  third  counts  he  was  charged 
with  embezzling  a  check  of  that  value,  while 
the  count  upon  which  the  defendant  was  con- 
victed and  sentenced  is  made  up  by  Joining 
together  the  first  and  third  counts  In  the 
first  Information.  In  the  case  of  Dill  v.  Peo- 
ple, 19  C!olo.  469.  36  Pac.  229,  It  was  said 
that,  in  determining  whether  or  not  a  plea  of 
autrefois  acquit  is  suflSdent  in  law,  the  fol- 
lowing may  generally  be  regarded  as  the 
proper  test:  "Was  the  matter  set  out  in  the 
second  Indictment  admissible  as  evidence  un- 
der the  first,  and  could  a  conviction  have 
been  properly  maintained  upon  such  evi- 
dence? °  If  yes,  then  the  plea  is  sufficient; 
otherwise  It  is  not."  As  we  have  seen,  the 
matters  set  out  in  the  second  count  of  the 
second  information  were  all  set  out  in  the 
first  Information,  and  were  admissible  In 
evidence  thereunder,  and.  If  deemed  suffi- 
cient by  the  Jury  trying  that  case,  a  verdict 
of  guilty  might  properly  have  been  returned 
thereon;  but,  a  Jury  having  passed  upon 
this  evidence,  and  returned  a  verdict  of  not 
guilty,  the  defendant  cannot  be  again  put  in 
Jeopardy  for  the  same  matters;  hence  the 
plea  of  autrefois  acquit  should  hare  been 
sustained.  For  this  error  the  Judgment  o( 
the  district  court  Is  reversed,  with  directions 
that  the  defendant  be  discharged.    Reversed. 


BOARD    OP   OOM'RS   OP   PITKIN 
OOLNTY  T.  BALL. 

(Supreme  Court  of  Colorado.     Jan.  27,  1896.) 

Taxation— Ebron BOOS  Levt  — Tax  Salb  — Lia- 

BIWTT  OF    COONTr. 

In  the  absence  of  direct  statutory  author- 
ity making  a  county  liable  for  the  tortious  acts 
of  its  officers^  it  is  not  liable  to  a  landowner  be- 
cause its  omcera  assessed  untaxable  property, 
levied  an  illegel  tax,  and  sold  the  property  for 
failure  to  pay  the  same. 

Error  to  Pitkin  county  court 

Action  by  Mary  J  Ball  against  the  board  of 
county  commissioners  of  Pitkin  county  to  re- 
cover the  cost  of  removing  an  alleged  cloud  on 


lax  saie.    f  rom  a  juagmeni  m  lavor  oi  puun- 
tur,  defendant  brings  error.     Reversed. 

Plalntiil  held,  under  the  townnslte  act,  pos- 
sessory title  of  a  lot  in  Aspen,  upon  which  an 
illegal  tax  was  assessed  and  levied  by  Pitkin 
county  for  the  year  1884.  For  failure  to  pay 
such  tax  the  lot  was  advertised  for  sale,  and 
bid  In  by  the  county  treasurer  for  the  county. 
Thereafter  the  coanty  canceled  said  tax,  as  il- 
legal; but  the  treasurer,  notwithstanding  such 
order  of  the  county  commissioners.  In  due 
time  executed  his  tax  deed  therefor  to  the 
county.  Subsequently  the  county  conveyed 
this  lot  to  one  Mitchell,  as  it  is  alleged,  fraud- 
ulently, and  with  intent  to  cloud  tbe  title  of 
the  plaintiff.  Afterwards  plaintiff  received  a 
patent  for  this  lot  from  the  United  States  gov- 
ernment, and  bargained  It  for  sale.  When 
the  title  was  examined  It  was  discovered  that 
Mitchell  held  under  this  tax  deed,  which  bad 
been  placed  on  record,  and,  in  order  to  com- 
plete tbe  sale,  plaintlfl  alleges  that  she  was 
compelled  to  pay  Mitcheli  $250  to  remove  tbe 
cloud.  It  is  further  alleged  (but  we  do  not 
consider  it  material)  that  the  board  of  coanty 
commissioners,  when  this  claim  was  present- 
ed to  it  by  the  plaintiff,  agreed  to  abide  by  the 
decision  of  its  county  attorney,  wbich  was 
that  the  board  should  pay  the  claim,  but  it  re- 
fused to  comoly.  Upon  these  facts,  admitted 
by  the  defendant  when  it  demurred  to  the 
complaint,  the  county  court  rendered  Judg- 
ment against  the  county  for  the  fuU  amount 
of  the  claim,  and  by  a  peremptory  writ  of 
mandamus  ordered  the  board  to  levy  a  tax  to 
pay  the  Judgment  The  writ  of  error  was 
made  to  operate  as  a  supersedeas  by  this 
court,  and  is  now  being  prosecuted  by  the  de- 
fendant to  reverse  the  Judgment 

Robert  Q.  Withers,  for  plaintiff  in  error. 

CAMPBELL,  J.  (after  stating  tbe  facts). 
This  action  Is  not  one  for  damages  against  tbe 
county  for  casting  a  dond  on  plaintiffs  title, 
but  it  is  for  a  fixed  sum  which  tbe  plaintiff 
alleges  she  was  compiled  to  pay  to  Mitchell, 
the  grantee  of  the  defendant  in  order  to  clear 
her  title  from  a  cloud  before  she  could  com- 
plete a  sale.  This  money  was  paid  to  Mitch- 
ell. The  county  received  none  of  it  Tbe 
wrong  committed  by  the  county,  through  Its 
officers,  was  in  assessing  untaxable  property, 
levying  an  Illegal  tax,  and  selling  the  proper- 
ty for  failure  to  pay  tbe  same.  If  the  county 
Is  liable  at  all  to  a  landowner  under  these  cir- 
cumstances, the  extent  of  the  liability  would 
not  be  whatever  sum  Mitchell  should  exact 
or  the  plaintiff  be  willing  to  pay,  or  what 
these  persons  should  mutually  agree  upon,  to 
have  the  cloud  removed.  But  for  such  tot- 
tlous  acts  of  Its  officerb,  or  for  acts  clearly  be- 
yond their  power,  the  county,  in  the  absence 
of  a  statute.  Is  not  liable.  Commissioners  v. 
Bish,  18  Colo.  474  33  Pac.  1^,  and  cases  cit- 
ed; Mechem,  Pub.  Off.  {  850;  1  Beach,  Pub. 
C!orp.  {{  258-263;    Id.  c.  20.     In  tbe  absence 
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of  direct  statntoiT  authority  therefor,  we 
know  of  no  law  that  would  make  the  county 
liable  for  money  i»ald  by  a  landowner  to  one 
who  holds  a  recorded  tax  deed  for  the  land, 
in  order  to  clear  his  title.  If  the  board  of 
c-ounty  commiasloners  fraudulently,  or  with 
Intent  to  damage  the  plaintiff,  wrongfully  con- 
veyed to  Mitchell  the  plaintifTs  land,  of  which 
the  county  held  a  tax  deed  issued  under  a  Told 
tax  sale,  even  it  this  occasioned  a  cloud  upon 
the  title,  the  coxmty  cannot  be  held  in  dam- 
ages therefor,  whatever  may  be  the  liability 
of  the  officers  in  their  individual  capacity,  as 
to  which  we  express  no  opinion.  The  circum- 
stance that  the  county  promised  to  pay,  if  the 
county  attorney  should  so  advise,  is  not  im- 
portant; for  the  liability  of  the  county  for  an 
illegal  demand  preferred  against  it  is  not 
made  legal  merely  because  the  county  attor- 
ney advises  that  the  claim  be  paid.  If  the 
plaintiff  has  a  remedy  for  the  recovery  of  the 
money  paid  to  Mitchell,  she  has  mistaken  it 
in  the  present  action.  The  judgment  is  re- 
versed, and  the  court  below  ordered  to  dismiss 
the  complaint.    Reversed. 


JONES  T.  SULLIVAN. 
(Supreme  Court  of  Colorada     Feb.  17,  1886.) 

COMrUOTINO    SVIDCKOB— Rbtibw. 

A  finding  on  conflicting  evidence  will  not 
be  reviewed. 

Error  to  court  of  appeals. 

Action  between  Lucy  H.  Jones  and  Den- 
nis SulUvan.  From  a  Judgment  against  her, 
Lucy  H.  Jtmes  brings  error.    Affirmed. 

Robert  B.  Foote,  for  plaintiff  in  error. 

PER  CURIAM.  This  case  comes  here  on 
error  to  a  Judgment  of  the  court  of  appeals. 
The  facts  out  of  which  the  controversy  arose, 
and  the  Issues  Joined  upon  which  the  cause 
was  tried,  are  sufficiently  set  out  in  the  opin- 
ion rendered  by  that  court  (Jones  v.  Sullivan, 
3  Colo.  App.  406,  33  Pac.  687),  and  it  will 
serve  no  useful  purpose  to  restate  them  here. 
An  examination  of  the  record  satisfies  us  that 
the  conclusion  reached  by  the  court  of  ap- 
peals is  correct  The  court  below  determined 
the  issues  Joined  in  favor  of  defendant,  upon 
conflicting  testimony,  and  its  finding  as  to 
the  weight  of  the  evidence  is  conclusive  upon 
review.  For  the  reasons  given  in  the  opin- 
ion of  the  court  of  appeals,  its  Judgment  is 
affirmed.     Affirmed. 


MEDINA  V.  MEDINA  et  al. 
(Snpreme  Court  of  Colorado.  Jan.  27,  1896.) 
OlvoKCB— Vacatiko  Dsckbb. 
1.  <3ode  1877,  {  75.  providing,  'Vhen  •  •  • 
the  summons  In  an  action  has  not  been  personal- 
ly served  on  the  defendant,  the  court  may  al- 
low •  •  •  defendant  •  •  •  at  any  time 
within  six  months  after  the  rendition  of  any 
jcdgment  in  such  action  to  answer  to  the  merits 


of  the  original  action,"  applies  to  decrees  of  di- 
vorce, as  well  as  other  Jnagments. 

2.  A  decree  granting  a  divorce  may  be  open- 
ed, notwithstanding  the  person  obtaining  the  di- 
vorce lias  in  the  meantime  l>een  married. 

Error  to  Douglas  county  cotirt 

Action  by  Emma  M.  Medina  against  Mary 
G.  Medina  and  another.  Complaint  dls* 
missed,  and  plaintiff  brings  error.    Affirmed. 

On  the  1st  day  of  December,  1891,  Emma 
M.  Medina,  plaintiff  in  error,  instituted  this 
action  against  Mary  G.  Medina  and  Frank  J. 
Medina,  in  the  county  court  of  Douglas  coun- 
ty, to  set  aside  a  certain  order  entered  by 
that  court  in  an  action  theretofore  pending 
between  Mary  G.  Medina  and  Frank  J.  Medi- 
na, vacating  a  decree  of  divorce  rendered 
therein,  and  an  order  dismissing  that  action. 
The  facts  upon  which  she  predicates  her 
right  to  relief  are.  In  brief,  as  follows:  On 
the  4th  day  of  April,  1881,  in  an  action  pend- 
ing in  the  cotmty  court  of  Douglas  county, 
in  which  Frank  J.  Medina  was  plaintiff  and 
Mary  G.  Medina  was  defendant,  upon  an  al- 
leged service  by  publication,  an  absolute  de- 
cree of  divorce  was  granted  in  favor  of  the 
plaintiff.  Subsequent  to  the  rendition  of 
that  decree,  and  on  the  12th  day  of  May, 
1881,  this  plaintiff  was  married  to  Frank  J. 
Medina,  and  commenced  living  with  him  as 
his  lawful  wife.  On  the  22d  day  of  July, 
1881,  on  motion  of  Mary  G.  Medina,  the  coun- 
ty court  vacated  and  set  aside  such  decree  of 
divorce,  and  permitted  her  to  appear  and  an- 
swer. On  the  6th  day  of  June,  1882,  Mary 
G.  Medina,  having  filed  her  answer,  on  mo- 
tion of  Frank  J.  Medina  the  action  was  dis- 
missed without  prejudice  to  the  bringing  of 
another  action.  That  these  motions  and  or- 
ders were  made  without  notice  to,  and  with- 
out the  knowledge  or  consent  of,  this  plain- 
tiff in  error.  That  since  her  marriage  with 
Frank  J.  Medina  she  bad  lived  openly  with 
him,  as  his  wife,  and  that  he  had  openly  ac- 
knowledged her  as  his  wife  for  a  period  of 
over  10  years,  and  a  child  had  been  born  as 
the  fruit  of  such  marriage.  That  Mary  G. 
Medina,  well  knowing  these  facts,  bad  at  no 
time  Interfered  with  or  claimed  that  this 
marriage  was  Illegal,  or  made  any  protest 
against  the  same.  It  appears  from  the  rec- 
ord in  the  divorce  suit  that  the  decree  was 
vacated  because  obtained  by  perjury  and 
fraud,  In  this:  That  plaintiff  swore,  both  In 
his  complaint  and  In  his  affidavit  to  obtain 
service  of  summons,  that  he  (the  plaintiff) 
was  Ignorant  of  the  residence  of  defendant, 
which  statement  was  false,  and  well  known 
to  plaintiff  to  be  false;  that  no  copy  of  sum- 
mons was  mailed  to  the  defendant,  as  It 
should  have  been;  and  that  defendant  had 
no  notice  wliatever  tliat  an  action  was  com- 
menced or  pending  against  her  until  after  the 
decree  was  rendered.  The  case  was  tried  to 
the  court,  and  Judgment  rendered  in  favor 
of  defendants,  dismissing  plalntifrs  com- 
plaint To  reverse  this  judgment  she  prose- 
cutes this  writ  of  error. 
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Hoyt  &  Mason,  for  defendants  in  error. 

GODDARD,  J.  (after  stating  the  facts). 
The  controlling  question  presented  by  the  as- 
signments is  whether  the  coimty  court  had 
Jurisdiction  to  entertain  the  motion  to  vacate 
the  decree  of  divorce  after  the  lapse  of  the 
term  at  which  it  was  rendered.  Upon  this 
proposition  we  entertain  no  doubt.  Even  as- 
suming ft  valid  service  of  the  summons  was 
had  by  publication,  the  court  had  Jurisdic- 
tion to  entertain  the  motion,  under  section  75 
of  the  Code  of  1877,  which,  inter  alia,  pro- 
vides: "When,  from  any  cause,  the  sum- 
mons in  an  action  has  not  been  personally 
served  on  the  defendant,  the  court  may  al- 
low, on  such  terms  as  may  be  Just,  such  de- 
fendant or  his  legal  representatives,  at  any 
time  within  six  months  after  the  rendition 
of  any  Judgment  In  such  action,  to  answer  to 
the  merits  of  the  original  action."  Plaintiff 
in  error  contends  that  the  foregoing  provision 
does  not  apply  to  decrees  of  divorce,  and 
cites  In  support  of  this  claim  McJunkln  y. 
McJunkln,  3  Ind.  30;  Lewis  v.  Lewis,  15 
Kan.  181.  In  McJunkln  v.  McJunkln  the 
court  bad  under  consideration  a  special  act 
of  the  legislature,  which  provided  that  the 
practice  and  proceedings  in  divorce  cases 
should  be  the  same  as  in  other  chancery 
cases,  and  whether,  by  virtue  of  such  provi- 
sion, decrees  of  divorce  were  included  in 
certain  sections  of  the  chapter  relating  to 
suits  in  chancery,  which  provide  for  the 
opening  of  decrees  rendered  without  other 
notice  than  by  publication  in  a  newspaper, 
and  held  that  decrees  of  divorce  did  not  come 
within  the  latter  sections.  These  sections 
are  not  at  all  similar  to  the  provision  of  our 
Code  above  quoted.  Tlie  decision  in  Lewis 
V.  Lewis,  supra,  does  not  sustain  the  plain- 
tilTs  contention.  The  court  expressly  refuses 
to  decide  whether,  had  there  been  only  a 
publication  in  the  newspaper,  the  case  would 
not  fall  within  section  77  of  their  Code,  but 
expressly  held  that  the  application  was  prop- 
erly denied  because,  in  addition  to  the  pub- 
lication in  the  newspaper,  a  copy  of  the  peti- 
tion and  notice  was  mailed  to  the  defendant, 
as  required  by  section  641,  and  the  court  say: 
'The  conclusion,  then,  to  Which  we  have 
come,— though,  as  we  freely  admit,  with 
grave  doubts,— Is  that  the  mailing  of  the  copy 
of  the  petition  and  notice,  as  required  by  said 
section  641,  Is  a  part  of  the  service,  and  that, 
therefore,  in  a  case  where  such  mailing  has 
been  dul^  made,  in  addition  to  the  publica- 
tion of  notice  in  the  i^per,  section  77  does 
not  apply,  and  that  a  decree  legally  entered 
uuJer  those  circumstances  cannot  be  set 
aside  upon  the  mere  showing  of  actual  Igno- 
rance of  the  pendency  of  the  suit"  In  the 
case  of  Hemphill  v.  Hemphill,  38  Kan.  220, 
16  Pac.  457,  It  was  held  that  a  Judgment  In  a 
divorce  action  came  within  section  77  of  the 
Code,  and  the  case  of  Lewis  v.  Lewis,  isupra. 


to  entertain  an  application  to  vacate  a  de- 
cree of  divorce,  when  rendered  upon  service 
by  publication  In  a  newspaper  only,  as  well 
as  other  Judgments,  is  sustained  by  Law- 
rence V.  Lawrence,  73  m.  677;  Edson  v.  Ed- 
son,  108  Mass.  590;  Dunn  t.  Dmm,  4  Paige, 
425;  Weatherbee  v.  Weatherbee,  20  Wis. 
499;  Smith  v.  Smith,  20  Mo.  166.  And  the 
fttct  that  the  party  to  whom  the  decree  wa» 
granted  has  married  In  the  meantime,  x 
that  a  child  has  been  bom,  as  the  fndt  of 
such  second  marriage,  cannot  divest  the 
court  of  its  power  to  set  aside  the  decree  c^ 
divorce.  Crouch  v.  Crouch,  30  Wis.  867; 
Comstock  V.  Adams,  23  Kan.  613;  Allen  v. 
Maclellan,  12  Pa.  St  328;  Holmes  v.  Holmes, 
63  Me.  420.  "Persoiis  •  •  •  acting  under 
such  a  decree  are  not  entitled  to  the  protec- 
tion of  the  court  as  acquiring  rights,  in  good 
faith.  In  reliance  upon  a  decree  of  court"' 
Lawrence  v.  Lawrence,  supra. 

But  aside  from  the  authority  conferred  by 
the  foregoing  provision,  the  comity  eourt  of 
DouglajB  county  bad  Jurisdiction  to  vacate 
and  set  aside  the  decree  upon  the  further 
ground  of  Its  Invalidity  for  want  of  serrlee 
upon  the  defendant  In  the  origlaal  suit  The 
court  never  acquired  Jurisdiction  of  the  de- 
fendant Maty  G.  Medina,  and  for  this  reason 
the  order  of  publication,  and  all  subsequent 
proceedings.  Including  the  decree,  w»e  of  no 
validity,  and  should  have  been  set  aside. 
The  court,  therefore,  having  Jurisdiction  to 
entertain  the  motion  and  enter  the  ordas 
complained  of,  its  orders  being  unaffected  by 
fraud,  even  if  erroneous,  cannot  be  ques- 
tioned or  disturbed  in  this  proceeding.  Frran 
this  conclusion  It  follows  that  the  oral  evi- 
dence sought  to  be  Introduced  would  In  no 
way  aifect  or  change  the  result  reached  by 
the  court  below,  even  If  admissible.  There- 
fore we  deem  it  unnecessary  to  consider  the 
question.  From  an  examination  of  the  rec- 
ord, we  are  satisfied  that  the  Judgment  of  the 
court  below  is  correct,  and  It  must  be  af- 
firmed.  Affirmed. 


AMTBR  T.  OONLON. 
(Supreme  Court  of  Colorado.     Jan.  27,  189e.> 

QUIBTIItO  TlTLB— ADVBBSB  ClMM — PLBASIVO. 

Under  Code  Civ.  Proc  1887,  }  255,  pro- 
viding that  "an  action  ma7  be  brouKht  by  any 
person  in  posseBsion,  by  himaelf  or  his  tenant,  u 
real  property,  against  any  person  who  dainu  an 
estate  therein  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim,"  plahitm  need 
only  allege  that  he  is  the  owner  m  fee  simple 
and  in  possession,  without  defining  the  adverse 
claim  wnicfa  he  seeks  to  have  determined. 

Error  to  court  of  appeals. 

Action  by  Anna  Oonlon  against  Marks 
Amter  to  quiet  title  to  real  property.  Prom 
a  Judgment  of  the  court  of  appeals  0  Colo. 
App.  185,  32  Pac.  721)  affirming  a  Judgment 
In  favor  of  plalhtiS,  defendant  brings  error. 
Affirmed. 


Colo.)       KELLY  t».  E.  P.  HALLACK  LtTBIBER  is  MANUPACTUBINa  C50. 
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MarkB  Amter,  pro  se.  Anna  Conlon,  pro 
ee.    John  H.  Reddln,  tor  defendant  In  error. 

GODDARD,  J.  Thla  la  an  action  brongrht 
by  the  defendant  In  error  agalnat  the  plaintiff 
in  error  to  quiet  her  title  to  lot  19  In  block 
3  of  H.  fitter's  addition  to  the  dty  of  Den- 
ver, nnder  sectlona  2S6  and  256  of  the  Code 
of  Civil  Procedure  of  1887,  which  provide: 

"Sec.  255.  An  action  may  be  brought  by 
any  person  In  posaesslon,  by  hlmaelf  or  hla 
tenant,  of  real  property,  against  any  peraon 
who  claims  an  estate  therein  adverae  to  him, 
for  the  parpoae  of  determlnhi?  Bach  advene 
claim,  estate  or  Ittteraot 

"Sec.  266.  If  the  defendant  In  aneb  action 
disclaim  In  hl<i  answer,  any  Interest  or  es- 
tate In  tbe  |K«perty,  or  ai^er  Judgment  to 
be  taken  against  bias  without  answer,  the 
plaintiff  shall  not  recover  costs." 

Het  complaint,  in  anbstance,  allegea  that 
she  la  the  owner  In  fee  simple  and  in  posses- 
sion of  the  lot,  that  the  plaintiff  In  «Tor 
claims  an  estate  or  Interest  therein  adverse 
to  her,  and  that  sneh  claim  is  without  any 
rij;ht  whatever.    To  her  conQ>lalnt  the  plala- 
till  In  error  Interposed  a  demurrer  upon  the 
tnt>und  that  it  failed  to  state  facta  sufficient 
to  constitute  a  cause  of  action.    The  demur- 
rer was  overruled,  and  plaintiff  in  error  an- 
swered by  a  general  denial  and  by  an  af- 
firmative defense,  setting  up  a  claiih  to  the 
property  by  vlrtne  of  a  certificate  of  sale  Is- 
sued to  him  by  the  sheriff  In  pursuance  of  a 
sale  of  the  lot  under  a  Judgment  against  the 
liusband  of  defendant  In  error.    To  this  an- 
swer a  replication  was  filed.    Thereupon  plain- 
tiff In  error  moved  for  Judgment  upon  the 
pleadings,  which  was  denied.    The  case  was 
tried  to  the  court,  which  foi^nd  the  Issues  in 
favor  of  defendant  in  error,  and  that  she  was 
tl>e  owner  'n  fee  simple  of  the  premises,  and 
in  possession  of  the  same,  at  the  time  of  the 
commencement  of  the  suit;   that  plaintiff  In 
error  had  no  estate,  right,  title,  or  Interest 
In  the  premises,— and  rendered  Judgment  ac- 
cordingly.   On  an  appeal  to  the  court  of  ap- 
peals the  Judgment  of  the  district  court  was 
affirmed.    To  reverse  this  Judgment,  defend- 
ant below  brings  the  case  here  on  error.    For 
a  more  elaborate  statement,  see  Amter  v. 
Conlon,  3  Colo.  App.  185,  32  Pac.  721. 

The  assignments  of  error  present  but  two 
questions:  First,  whether  the  complaint 
states  facts  sufllcfent  to  constitute  a  cause  of 
action;  and,  second,  whether  the  testimony 
Is  snffldent  to  sustain  the  findings  of  the 
district  court 

1.  In  support  of  the  first  pn)i)08itlon,  counsel 
contend  that  tte  complaint  la  defective  in 
not  getting  forth  the  nature  and  character  of 
plaintiff  In  error's  claim  to  the  premises  In 
qnestion.  This  elaim,  we  think,  finds  no  s\rp- 
Port  in  reason  of  in  the  authorities.  The 
manifest  purpo8«  of  the  statute  is  to  enable 
one  who  Is  ttie  owner  and  in  possession  of 
feal  property  to  bring  Into  court  one  who  as- 
serts an  adverse  claim  or  Interest  therein. 


for  the  pnrixMe  of  having  such  claim  subject- 
ed to  Judicial  hivestlgation  and  determina- 
tion, and  upon  allegratlon  that  he  Is  the  owner 
in  fee  simple  and  In  possession,  without  de- 
fining such  adverse  claim,  require  the  one 
who  asserts  it  to  either  disclaim,  or  allege 
and  prove  the  estate  or  Interest  which  he 
daims.  Ely  y,  RaUway  Co.,  129  U.  S.  291,  9 
Sup.  Ct  2K;  Stark  v.  Starr,  6  WalL  402; 
Curtis  V.  Sutter,  15  Cal.  259;  Rough  v.  Sim- 
mons, 65  Cal.  227,  3  Pac.  804;  Wall  v.  Mag- 
nea,  17  Colo.  476,  30  Pac.  56.  The  complaint 
therefore  stated  a  cause  of  action,  and  the 
court  properly  overruled  the  demurrer  there- 
to, and  tiie  motion  for  Judgment  on  the  plead- 
ings. 

2.  Upon  an  examination  of  the  tecttlmony 
contained  in  the  record,  we  are  satisfied  that 
the  second  proposition  is  also  without  merit 
We  find  no  substantial  contradiction  of  the 
testimony  Introduced  by  defendant  in  error 
la  support  of  her  ownership  or  possession. 
The  fbct  that  her  husband  was  in  tK>ssesslon 
of  the  lot  carrying  on  hla  trade  as  black- 
smith, by  her  permission,  Is  uncontradicted. 
The  fact  that  ne  so  occupied  it  free  of  rent 
la  of  no  significance.  He  was  none  the  less 
ber  tenant 

Upon  an  examination  of  the  record,  we  are 
satiafled  that  the  rulings  of  the  trial  court 
presented  for  our  consideration  were  correct, 
and  Its  findings  amply  sustained  by  the  evi- 
dence, and  tliat  its  Judgment  and  the  judg- 
ment of  tho  court  of  appeals,  i^ould  be  af- 
firmed.   Affirmed. 


KELLY  V.  B.  F.  HALLACK  LUMBER  & 
MANUFACTURING  CO. 

(Supreme  Court  of  Colorado.    Feb.  17,  1896.) 

MOBTQAOSS— QlTITOI.Alai  AS  RSLEASB — UoTIOK  FOK 

NossDiT— Fdktber  Evidbsoe — Unlawfui.  Db- 

TAISER— VaLUB  or  PkOPERTY — JlRISDICTIOK. 

1.  A  quitclaim  deed  to  a  mortgagor,  by  the 
mortgagee,  of  the  premises  covered  by  the  mort- 
gage, cannot  be  srsed  as  a  release  thereof,  be- 
cause dated  later  than  the  mortgage,  where  it 
appears  that  they  were  both  de&vered  on  the 
same  date,  as  part  of  one  transaction. 

2.  The  introduction  of  further  evidence  by 
plaintiff,  after  motion  for  nonsuit  i*  in  the  dis- 
cretion ol  the  trial  court 

3.  Jurisdiction  of  an  action  of  unlawful  de- 
tainer la  unaffected  by  the  value  of  the  prop- 
erty. 

Error  to  Arapahoe  county  court 
This  is  an  action  of  unlawful  detainer 
brought  br  the  E.  F.  Hallack  Lumber  & 
Manufacturing  Company,  la  the  county  court 
of  Arapahoe  county,  against  Andrew  J.  Kd- 
ly,  to  recover  posseeslon  of  lots  1  and  2  in 
block  262,  Clement*  a  addition  to  the  city  of 
Denver.  The  cause  was  tried  to  the  court 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Afiirmed. 

Sullivan  &  May,  for  plaintiff  In  error. 
Reginald  Heber  Smith,  for  defendant  in  er- 
ror. 
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entry  and  detainer  act  (Sess.  Laws  1885,  p. 
224),  which  provides:  "Sec.  3.  Any  person 
shall  be  deemed  and  held  guilty  of  an  unlaw- 
ful detention  of  real  property  In  the  follow- 
ing cases:  •  •  •  (6)  When  the  property 
has  been  duly  sold,  under  any  power  of  sale, 
contained  in  any  mortgage,  or  trust  deed, 
which  was  executed  by  such  person,  or  any 
person,  under  whom  he  or  she  claims,  by 
title,  subsequent  to  date  of  the  recording 
of  such  mortgage,  or  trust  deed,  and  the  title 
under  such  sale  has  been  duly  perfected, 
and  the  purchaser  at  such  sale,  or  his  assigns, 
has  duly  demanded  the  possession  thereof." 
The  plaintiff  became  the  purchaser  of  the 
lots  in  question  at  a  trustee's  sale,  regularly 
made,  in  pursuance  of,  and  in  conformity 
with,  the  provisions  of  a  trust  deed,  dated 
March  3,  1891,  executed  by  the  defendant, 
Kelly,  to  D.  B.  Ellis,  trustee,  to  secure  the 
payment  of  his  certain  promissory  note  to 
the  plaintiff.  The  complaint  contains  all 
the  allegations  necessary  to  state  a  cause  of 
action  under  the  statute.  It  avers,  Inter 
alia,  that  Kelly  was  the  owner  In  fee  simple 
and  in  possession  of  the  lots  on  March  11, 
1891.  It  appears.  In  evidence,  that,  on  that 
date,  the  plaintiS  company  executed  a  quit- 
claim deed  to  him  for  the  property. 

It  is  contended  by  counsel  for  defendant 
that  the  execution  of  the  quitclaim  deed, 
subsequent  to  the  date  of  the  deed  of  trust, 
operated  to  release  the  incumbrance  created 
thereby.  However  plausible  this  claim  may 
appear,  when  predicated  upon  the  assump- 
tion that  the  giving  of  the  deed  of  trust  and 
the  deed  of  quitclaim  were  separate  trans- 
actions, and  that  each  took  effect  from  its 
date,  there  is  no  merit  in  it  when  considered 
In  the  light  of  the  facts  as  disclosed  by  the 
evidence,  it  being  uncontradicted  that  the 
deeds  were  delivered  at  the  same  time,  and 
constituted  one  transaction,  and  that  the 
deed  of  trust,  although  dated  March  3d,  was 
not  delivered  until  March  11th,  simultaneous- 
ly with  the  quitclaim,  and  toolc  eflFeet  as  of 
that  date.  1  Devi.  Deeds,  i  264,  and  cases 
cited 

It  is  further  urged  that  the  court  erred  In 
permitting  plaintiff  to  Introduce  further  tes- 
timony after  a  motion  for  nonsuit  was  Inter- 
posed; but  that  being  a  matter  entirely  with- 
in the  discretion  of  the  trial  court,  the  exer- 
cise of  that  discretion  Is  not  reviewable  here. 
Insurance  Co.  v.  Manning,  3  Colo.  224;  As- 
sociation V.  Wlllard,  48  Cal.  614. 

The  objection  urged  against  the  Jurisdic- 
tion of  the  county  court  is  also  untenable. 
The  action  of  unlawful  detainer  Is  a  stat- 
utory proceeding,  provided  for  the  summary 
recovery  of  the  possession  of  real  property. 
In  such  proceeding,  the  title  or  ownership  of 
the  promises  is  not  Involved  or  tried,  but 
simply  the  question  whether  the  plaintifC  is 
entitled  to  possession  of  the  premises  under 
some  provision  of  the  statute,  and  the  de- 


try  this  question  is  unaffected  by  the  value 
of  the  premises,  possession  of  which  is 
sought  to  be  recovered. 

The  foregoing  are  the  only  questions  urged, 
and  these,  we  think,  were  correctly  decided 
by  the  court  below,  and  its  Judgment  is 
therefore  affirmed.    Affirmed. 


BUBTON  V.  SNYDER. 
(Supreme  Court  of   Colorado.     Feb.  3,  1896.) 

COXSTITCTIONAI.    LaW— TfTLB  OF  AOT. 

Sess.  Laws  1887.  p.  289,  f  10,  providiin 
that  "the  monejr  or  other  l>enefit,  charity,  relief, 
or  aid  to  be  paid,  provided  or  rendered  by  any 
corporation  authorized  to  do  hnsioess  under  tMa 
act,  shall  not  be  iiiible  to  attachment  or  other 
process,  and  shall  not  l>e  seized,  taken,  appropri- 
ated or  applied  by  any  legal  or  equitable  process, 
nor  by  operatioo  of  law,  to  pay  any  debt  or  lis- 
bility  of  a  policy  or  certificate  holder  or  any 
beneficiary  named  therein,"  is  germane  to  the 
subject  expressed  m  the  title, — "An  act  relating 
to  life  and  casualty  inanrance  on  the  assessment 
plan," — and  is  therefore  oonstitational. 

Error  to  district  court,  Gunnison  county. 

Action  by  William  Snyder  against  l^dla 
Burton,  aided  by  garnishment  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  brings 
error.    Reversed. 

W.  D.  Wright  and  J.  C.  Hilm,  for  plaintiff 
In  error.  T.  C.  Brown,  for  defendant  In  er- 
ror. 

GODDARD,  J.  The  facts  In  this  case  are 
succinctly  set  out  In  Burton  v.  Snyder,  21 
Colo.  — ,  40  Pac.  451,  upon  the  hearing  of 
a  motion  to  dismiss  the  writ  of  error.  By 
the  decision  then  rendered  all  questions  pre- 
sented by  the  record  were  eliminated,  except 
the  ruling  of  the  trial  court  upon  the  motion 
of  plaintiff  in  error  to  discharge  the  garnishee, 
and  the  correctness  of  so  much  of  the  Judg- 
ment in  the  main  action  as  directed  the  ap- 
plication of  the  proceeds  of  the  Insurance 
policy.  Our  present  investigation  will  there- 
fore be  limited  to  a  consideration  of  those 
rulings. 

It  being  conceded  by  counsel  for  defendant 
In  error  that  the  money  in  controversy  was 
exempt  from  garnishment,  by  the  provi- 
sions of  section  10  of  the  act  of  1887,  the  only 
question  presented  for  our  consideration  is 
the  validity  of  that  section,  which  enacts: 
"Sec.  10.  The  money  or  other  benefit,  charity, 
relief,  or  aid  to  be  paid,  provided  or  render 
ed  by  any  corporation  authorized  to  do  busi- 
ness under  this  act,  shall  not  be  liable  to 
attachment  or  other  process,  and  shall  not 
be  seized,  taken,  appropriated  or  applied  by 
any  legal  or  equitable  process,  nor  by  opera- 
tion of  law,  to  pay  any  debt  or  liability  of  a 
policy  or  certificate  holder  or  any  beneficiary 
named  therein."  Sess.  Laws  1887,  p.  289. 
Its  constitutionality  is  assailed  upon  V» 
ground  that  its  provisions  are  not  germane 
to  the  subject  expressed  In  the  title  of  the 
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act,  which  reads,  "An  act  relating  to  life 
and  casualty  insnrance  on  the  assessment 
plan."  The  argument,  in  brief,  is  that  sec- 
tion 10  is  an  exemption  law,  and  Imposes  up- 
on the  company  the  duty  of  protecting  the 
fund  against  the  attachment  laws  of  the  State; 
that  the  protection  of  the  fund  against  legal 
process  is  foreign  to  the  well  known  and  un- 
derstood scope  of  the  business  of  insurance 
companies;  and  that  the  imposition  of  such 
a  function  is  in  no  way  to  be  inferred  from 
the  title  of  the  act,  which,  in  terms,  limits 
the  proposed  legislation  to  the  ordinary  and 
well-understood  purposes  of  the  specified 
mode  of  insurance.  But,  notwithstanding  the 
able  and  forcible  presentation  of  this  Yiew 
by  counsel  for  defendant  in  error,  we  think 
the  subject-matter  of  the  section  is  manifest- 
ly pertinent  to  the  objects  and  purposes  of 
the  legislation  suggested  by  the  title.  The 
character  of  the  legislation  contemplated,  as 
naturally  relating  to  life  insurance  on  the 
assessment  plan,  is  such  as  will  insure  a 
faithful  application  of  the  fund  realized  from 
the  assessment  of  individual  members;  and 
to  this  end  the  mode  in  which  corporations 
may  be  formed,  the  manner  in  which  they 
shall  conduct  their  business  and  perform  the 
obligations  they  assume  towards  their  mem- 
bers, the  qualifications  essential  to  member- 
ship, and  the  class  of  beneficiaries  that  may 
be  designated  and  enjoy  the  benefits  of  the 
iDsorance,  are  matters  necessarily  indicated 
by  the  title  of  the  act  in  question.  It  contem- 
plates u  scheme  or  system  by  which  persons 
of  small  means  may,  by  frugality  and  the 
payment  of  comparatively  small  sums,  be 
able  to  provide  a  fund  for  those  dependent 
upon  them,  when  death  shall  have  deprived 
them  of  their  only  support.  What  can  be 
more  legitimate  and  germane  to  this  purpose 
tiian  the  provisions  of  section  10,  which  pre- 
vent a  diversion  of  the  fund  from  this  pur- 
pose, by  placing  it  beyond  the  reach  of  cred- 
itors? If  section  9,  which  designates  who 
may  be  beneficiaries,  and  makes  the  policy 
void  if  assigned  to  a  person  having  no  in- 
terest in  the  life  of  the  assured,  and  thereby 
prevents  a  voluntary  diversion  of  the  fund 
from  the  purpose  for  which  it  was  raised,  is 
germane  to  the  subject  expressed  in  the  title 
(which  we  understand  is  not  questioned), 
then  the  provisions  of  section  10,  which  pre- 
vent the  accomplishment  by  indirection  of  that 
which  is  expressly  prohibited  from  being 
directly  done,  are  certainly  so.  In  re  Breene, 
14  Colo.  401,  24  Pac.  3,  is  mainly  relied  on 
by  counsel  for  defendant  In  error  as  support- 
ing his  contention;  and  he  admits  that  un- 
der the  doctrine  of  that  case,  if  the  title  un- 
der consideration  had  been  "An  act  relating 
to  Insurance,"  It  would  have  comprehended 
the  subject-matter  of  section  10.  If  the  sub- 
ject of  exemption  Is  germane  to  the  general 
subject  of  Insurance,  we  are  at  a  loss  to  per- 
ceive why  it  is  not  equally  pertinent  to  in- 
Burance  on  the  assessment  plan,  or  why  the 
title  under  consideration,  when  tested  by  the 


rule  announced  in  the  Breene  Case,  is  not 
sufficiently  comprehensive  to  cover  the  sub- 
ject-matter of  the  section  in  dispute.  In  sev- 
eral cases  this  court  has  held  statutes  valid, 
against  the  objection  urged  here,  where  the 
relevancy  of  the  legislation  embraced  in  the 
body  of  the  act  to  the  subject  expressed  in 
the  title  was  much  less  apparent  than  in  the 
one  under  consideration.  Among  them  are 
Clare  v.  People,  9  Colo.  122,  10  Pac.  799; 
Stocknan  v.  Brooks,  17  Colo.  248,  29  Pac 
746;  Catron  v.  Board,  18  Colo.  653,  33  Pac. 
613;  In  re  Pratt,  19  Colo.  138,  84  Pac.  680. 
Our  conclusion  is  that  the  subject-matter  of 
section  10  is  germane  to  the  subject,  as  ex- 
Xiressed  in  the  title  of  the  act,  and  by  virtue 
of  its  provisions  the  money  In  controversy 
was  not  subject  to  garnishment;  that  the 
court  below  erred  in  overruling  the  motion  to 
discharge  the  garnishee,  and  in  ordering  the 
money  to  be  applied  towards  the  satisfaction 
of  the  Judgment  in  the  main  action.  So 
much  of  the  Judgment,  therefore,  as  directs 
the  money  to  be  so  applied,  is  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
a  judgment  in  favor  of  plaintiff  in  error  for 
the  money  In  controversy,  with  appropriate 
damages.    Reversed. 


PEOPLE  ex  rel.  STONE  v.  OER. 

(Supreme  Court  of  Colorado.     Jan.  27,  1896.) 

CiTi  FiKi  CoMiiissioMXK— Rbuoval.  bt  Qotermor. 

Denver  City  Charter,  {  45  (L>awB  1893,  p. 
172),  provides  that  the  govjrnor  sbaii  appoint 
the  fire  commissioner  of  the  city,  by  and  with 
the  advice  of  the  %nate;  that  the  governor  may, 
in  vacation,  fill  vacancies  by  appointment;  and 
that  all  appointments  by  the  governor  shall  be 
made,  with  the  jxjwer  of  suspension  or  removal 
at  any  time,  for  cause  stated  in  writing,  but  not 
for  poUtical  reasons.  BM,  the  govenior'a  pow- 
er of  removal  extendb  to  officers  appointed  by  and 
with  the  consent  of  the  senate,  as  well  as  to  those 
appointed,  in  vacation  of  the  senate,  to  fill  va- 
cancies. 

Error  to  district  court,  Arapahoe  county. 

Action,  on  the  relation  of  Charles  B.  Stone, 
against  Jackson  Orr,  for  usurpation  of  office. 
There  was  a  judgment  for  defendant,  and 
relator  brings  error.    Affirmed. 

Rogers  &  Stair,  for  plaintiff  in  error.    N.  B, 

Bacbtell,  for  defendant  in  error. 

« 

PER  CURIAM.  This  controversy  grew  out 
of  the  removal  by  the  governor  of  Charles  B. 
Stone  from  the  office  of  fire  commissioner  of 
the  city  of  Denver,  and  the  appointment 
of  Jackson  Orr  to  fill  the  vacancy  thus  cre- 
ated. The  facts  are  identical  with  those  re- 
viewed by  this  court  in  the  case  of  Trimble 
v.  People,  19  Colo.  187,  34  Pac.  981.  In  that 
case,  the  trial  court  denied  the  right  of  the 
executive  to  exercise  the  power  of  removal, 
while  in  the  present  proceeding  the  action  of 
the  governor  was  expressly  affirmed  by  the 
district  court.  •  The  judgment  of  the  district 
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RBDDIN  T.  DUNN  et  ft]. 
(Supreme  Court  of  Oolorada     Jan.  27,  1888.) 

CASCaLLATIOH  OV  DlBO— FRl.tID. 

B.  obtained  a  conyeyance  of  property 
through  fraud,  and  chen  conveyed  to  R.,  who,  the 
facts  tended  to  show,  was  cognizant  of  the 
fraud,  but  who  denied  all  knowledge  thereof.  On 
the  same  day  R.  oouTeyed  to  his  brother,  who 
was  absent,  and  knew  nothing  about  the  prop- 
erty, and  did  not  appear  as  a  witness  in  the  case. 
There  was  no  eon.sideration,  delivery,  or  ac- 
ceptance of  the  deed  to  the  brother.  Held,  that 
all  the  deeds  were  properly  canceled. 

Appeal  from  court  of  appeals. 

Action  by  Sarah  Dunn  against  William  O. 
Reddln  and  others.  From  a  decree  of  the 
court  of  appeals  affirming  a  decree  for  plain- 
tiff (31  Pftc.  947,  2  Colo.  App.  618),  said  de- 
fendant Reddln  aK>eal8.     Affirmed. 

John  H.  Reddln,  for  appellant. 

CAMPBELL.  J.  This  action  was  brought 
by  Mrs.  Sarah  Dunn  to  obtain  a  decree  de- 
claring void  a  deed  of  conveyance  of  certain 
land  adjoining  the  town  site  of  Yuma,  Colo., 
from  herself,  as  grantor,  to  one  James  W. 
Brown,  as  grantee,  on  the  ground  that  the 
same  was  procured  from  her  by  fraud;  and 
also  to  bave  declared  roid  two  other  deeda  of 
conveyance  of  the  same  property, — one  from 
Brown  to  John  H.  Reddln,  and  another  from 
the  latter  to  William  O.  Reddln,  his  brother, 
on  the  ground  tbat  these  two  latter  deeds 
were  taken  with  f uU  knowledge,  by  th«  gnui- 
tees,  of  the  fraud  perpetrated  upon  the  plain- 
tiff.  The  defendants  may  be  grouped  in  two 
classes:  (1)  those  directly  committing  the 
frauds  oomplained  of;  (2)  those  not  partici- 
pating therein,  but  who  took  this  property 
with  full  knowledge  of  the  fraud.  With  the 
first  class  we  have  no  concern,  as  they  do  not 
question  the  correctness  of  the  decree  of  the 
trial  court  which  was  against  them.  The 
trial  court  found  all  the  issues  of  fact  in  fa- 
vor of  plaintiff  against  both  classes  of  de- 
fendants, and  entered  a  decree  declaring  void 
all  three  of  these  deeds,  and  removing  from 
plaintiff's  title  the  cloud  created  by  these 
deeds  which  were  recorded.  Of  all  the  de- 
fendants, Winiam  G.  Reddln  only  appealed 
from  the  judgment  of  the  district  oourt;  and 
upon  a  review  of  the  case  by  the  coort  of  ap- 
peals, the  decree  of  the  trial  court  was  af- 
firmed. From  this  Judgment  of  affirmance 
William  O.  Reddln  prosecutes  his  appeal 
here. 

For  a  full  statement  of  the  facts,  as  well 
as  for  a  oaustic  review  of  the  conduct  of  the 
defendants,  we  refer  to  the  reported  case  at 
page  518,  2  Colo.  App.,  and  page  947,  81  Pac. 
As  a  statement  of  the  case  is  there  set  forth 
at  length,  and  as  our  conclusions  coincide 
with  the  Judgment  of  the  court  of  appeals. 


dence  here.  It  im  sufficient  to  saj  tiiat  It  oon- 
Tinces  us,  beyond  any  doubt,  aa  it  did  the 
trial  oourt  and  the  court  of  aimteala,  that  a 
gross  fraud  was  perpetrated  upon  the  plain- 
tiff, which  was  the  inducement  for  her  exe- 
cution of  the  deed  to  Brown,  for  which  she 
received  no  con8iderati<»i.  There  is  also  eri- 
demce,  which  the  trial  court  held  sufficient, 
that  John  H.  Reddln,  Brown's  grantee,  be- 
fore and  at  the  time  he  received  bis  deed, 
knew  that  Brown's  title  was  worthless,  and 
had  knowledge  of  facts  bearing  qpon  the  title 
which  should  haVe  put  a  prudent  man  upon 
inquiry,  the  result  of  which,  bad  the  inquiry 
been  properly  pursued,  should  have  satisfied 
him  that  frauds  tiad  lieen  practiced  npon 
Mrs.  Dunn.  In  other  words,  he  had  both  ac- 
tual and  constructive  notice  of  the  ooovalid- 
ity  of  the  title  be  purchased.  The  appeUant, 
WlUiam  G.  Reddin,  tai  tlie  light  of  the  evi- 
dence,  must  be  regarded,  as  tersely  said  by 
the  learned  Judge  who  wrote  the  opiBion  of 
the  court  of  appeals,  a«  "a  passive  oooven- 
lence  in  the  bands  of  his  brother."  In  no 
sense  can  he  be  regarded  as  a  porchaser  with- 
out notice,  for  but  few,  if  any.  of  the  eneo- 
tial  elements  of  that  relation  exist  In  his 
case.  Stich  being  the  tftuatien  of  the  appel- 
lant, the  decree  against  him  was  right,  and, 
accordingly,  the  Judgment  of  the  court  of  ap- 
peals should  be  affirmed.    Affirmed. 


BWBBTLAND  y.  ATOEtiaOK,  T.  ft  S.  P.  R. 

oa 

(Siwwme  Oourt  of  Colorado.     Feb.  IT,  1896.) 

Railboud  OoMPAsiss— ConsiTiuiioic*!.  Law— 
8*ocK-£iu4iia  Aor. 
Laws  1891,  p.  281,  amendatory  of  Lsvi 
1885,  p.  304,  an  act  imposing  liability  on  nil- 
road  companies  for  the  killing  of  live  stock,  does 
not  change  the  act  amended  In  principle,  and,  aa 
it  does  not  require  tlie  fencing  of  railways,  there 
is  no  basis  for  the  penalty  4xed  therein,  and  th« 
mode  prescribed,  of  enforcing  liability  as  a  mat- 
ter of  indemMty,  is  in  violation  of  constitntional 
rights.  Wadsworth  v.  Railway  Oo.,  S&  Pac. 
515,  18  Colo.  600,  followed. 

Error  to  county  court,  B31  Paso  county. 

Action  by  William  Sweetland  against  tlie 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. E'rom  a  Judgment  on  a  demurrer  to 
the  petition,  plaintiff  brings  error.    Affirmed. 

John  Hipp,  for  plaintiff  in  error.  Cbadea 
B.  Cast,  for  defendant  in  error. 

HAYT,  0.  J.  This  action  was  Instttnted 
for  the  recovery  of  damages  for  stock  killed 
by  the  Atchiscm,  Topeka  &  Santa  F6  Rail- 
road Company,  and  for  attorney's  fees.  It 
Is  founded  upon  the  act  of  1885,  as  amended 
In  1881.  Seas.  Laws  1891,  p.  281.  Two 
causes  of  action  are  stated  in  the  complaint 
In  the  first,  the  defendant  company  is  cba- 
ged  with  killbig  certain  high-grade  cattle,  the 
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property  of  plalatiff  In  error.  The  seecmd 
cause  of  action  U  like  the  first  It  la  found- 
ed upon  the  killing  by  tbe  railroad  company 
of  another  animal  upon  a  different  date. 
Plaintiff  sues  to  recover  double  the  value  at 
the  stock  80  killed,  w.th  an  attorney's  fee  of 
$50  upon  each  cause  of  action.  To  this  com- 
plaint the  railroad  company  filed  a  general 
demurrw.  After  argument,  this  demurrer 
was  sustained,  and,  the  plaintiff  electing  to 
abide  by  his  complaint.  Judgment  was  enter- 
ed dismissing  the  action,  and  the  case  was 
brought  here  upoii  writ  of  error. 

In  the  case  of  Wadswortb  v.  Railway  Co., 
18  Colo.  600,  33  Pac.  515,  the  constitutionality 
of  the  stock  act  of  1885  was  carefully  consid- 
ered. As  a  result,  the  act  was  declared  to  be 
In  riolatlon  of  the  constitutional  prevision, 
guarantying  to  aU  parties  "the  equal  protec- 
tion of  the  laws";  and,  as  that  statute  did 
not  require  the  fencing  of  railways,  it  was 
beld  there  was  no  basis  for  the  penalty  fixed 
by  the  act,  and  that  the  statutory  method  for 
enforcing  liability  as  indemnity  was  in  viola- 
tion of  constitutional  rights.  Attention  was 
then  called  by  the  court  to  statutes  requiring 
railroad  companies  to  fence  their  rights  of 
way,  and  making  them  liable  for  stock  kill- 
ed, with  a  penalty  in  case  of  noncompliance, 
'Which  had  been  upheld  by  the  highest  courts 
in  the  land;  and  the  difference  between  those 
statutes  and  the  act  of  1885  was  clearly 
pointed  out  The  opinion  In  that  case  was 
not  announced,  however,  until  the  April  term 
of  the  court  A.  D.  1893,  while  the  act  upon 
which  reliance  is  placed  to  support  the  pres- 
ent action  was  passed  in  1891.  This  act  Is 
not  essentially  different  from  the  act  of  1885, 
in  so  far  as  the  objectionable  features  pointed 
out  in  the  Wadsworth  Case  are  conoerped. 
Since  that  decision,  the  court  of  appeals  has, 
upon  similar  reasoning,,  declared  the  act  of 
1891  unconsUtutionaL  Railway  Co.  v. 
Vaughn,  3  Colo.  App.  465,  34  Paa  264;  Rail- 
way Co.  T.  Outcalt,  2  Colo.  App.  393,  31  Pac. 
177.  For  the  reasons  given  in  the  cases  cit- 
ed, It  wUI  be  seen  that  the  act  of  1801  is  in 
violation  of  both  the  federal  and  state  con- 
stitutions. The  judgment  of  the  district 
court  is  accordingly  afOrmed.   AfiBrmed. 


CAMPBELL  V.  FIRST  NAT.  BANK  OF 

DENVER. 

<Siipieme  Court  of  Colorado.     Jan.  15,  1896.) 

TbCSTS— EVIDBNCB— FlMDINOS  OF  FaCT— NoTIOB— 

AtTACBMERT  —  KNOWI.ED0I!  OP  AOBST  — 

PrIHCIPAL— (7NHK0ORDBD    DbED. 

1.  Where  C.  contributed  the  entire  costs  and 
expenses  of  locating  a  mine  and  acquiring  title 
thereto,  and  the  title  was  taken  in  toe  name  of 
■J;  and  afterwards  C.  paid  all  the  costs  of  de- 
velopment and  J  conveyed  the  mine  to  O.'s 
brother,  who  reconveyed  to  J.,  and  he  to  0., 
and  there  was  at  consideration  for  any  of  the 
transfers,  except  the  advances  made  by  C,  who 
Was  tecognized  as  the  owner  and  entitled  to 
dispose  or  the  property  as  be  saw  fit,  a  result- 
ing tiost  is  shown  in  favor  of  C. 

2.  In  6nctk  case,  after  J.  lias  executed  the 


trust  by  deUvering  to  O.  a  deed  for  the  property. 
It  is  too  late  to  nrge  that  the  prior  transfers  were 
In  fraud  of  the  federal  statntp,  in  order  to  deprive 
the  federal  ooorts  of  jurisdiction,  and  in  fraud 
«f  creditors  of  O.'s  iwother,  and  therefore  dis- 
duuged  the  property  of  the  trust 

3.  A  trial  court's  findings  of  fact  will  not  be 
set  aside  unless  there  is  a  manifest  insufficiency 
of  the  evidence,  or  unless  passion  or  prejudice 
controlled  the  court's  decision. 

4.  Whether  rne  who,  at  different  times  dur- 
ing a  period  extending  from  3  years  down  to  10 
or  11  months  prior  to  a  levy  of  a  writ  of  attach- 
ment in  a  suit  by  the  bsjik  of  which  he  was  and 
had  been  the  president,  bad  been  frequently  told 
of  a  third  ownership  of  the  property  levied  on, 
still  retained  that  knowledge  at  the  time  the  at- 
tadiment  suit  was  begun,  is  a  question  for  the 
jury. 

6.  If,  in  such  case,  it  be  determined  that 
be  did  retain  such  Icnowledge,  the  bank  was 
charged  with  sudi  notice,  through  him,  as  agent 
though  the  information  was  gained  in  the  trans- 
action of  the  president's  private  business. 

6.  The  rights  of  an  attaching  creditor,  with 
knowledge  of  facts  which,  on  further  inquiry, 
would  have  resulted  in  the  knowledge  of  a  third 
person's  unrecorded  deed  to  the  property  levied 
op,  are  inferior  to  those  of  the  purchaser  under 
the  deed. 

Appeal  from  court  of  appeals. 

Proceedings  in  attachment  between  the 
First  National  Bank  of  Denver  and  William 
Ik  Campbell,  intervening  and  claiming  the 
property  attached.  From  a  judgment  of  the 
court  of  appeals  (2  Colo.  App.  271,  30  Pac. 
357)  reversing  a  judgment  in  favor  of  Camp- 
bell, he  appeals.     Reversed. 

On  the  3d  day  of  September,  1886,  the  First 
National  Bank  of  Denver  brought  its  suit 
against  Albert  L.  Johnson  upon  the  latter's 
promissory  note  to  the  former  in  the  sum  of 
over  $0,000,  and  in  aid  thereof  sued  out  a 
writ  of  attachment  which,  on  the  4th  day 
of  the  same  month,  was  levied  upon  an  un- 
divided one-fourth  interest  in  the  Sierra  Ne- 
vada lode,  standing  at  the  time  on  the  records 
<tf  Lake  county  in  the  name'  of  said  John- 
son. Thereafter,  in  this  action,  William  L. 
Campbell  filed  his  petition  of  Intervention; 
claiming  tbe  attached  property  as  his  own,  on 
the  ground  that  the  oonsideration  therefor 
was  paid  by  him,  though  the  UUe  was  taken 
in  Johnson's  nameu  This  petition  of  inter- 
vention  was  denied  by  answer  of  the  plain- 
tiff bonk,  and,  upon  the  Issues  of  fact  thus 
Joined,  trial  was  had  l>efore  the  district  court 
without  a  Jury,  which  found  in  favor  of  the 
intervener,  and  entered  a  decree  establishing 
his  right  to  the  undivided  one-fourth  interest 
in  the  proi)erty  In  question,  and  canceling  the 
levy  of  the  .writ  Upon  an  appeal  from  this 
Judgment  to  the  court  of  appeals,  the  decree 
of  the  lower  conrt  was  reversed,  and  it  is 
from  the  judgment  of  the  latter  court  that 
the  intervener  is  prosecutlnK  his  appeal  to 
this  court.  The  findings  of  fact  made  by  the 
trial  court,  npon  which  its  decree  was  based, 
are  as  follows:  "(1)  Tliat  said  intervener, 
William  L.  Campbell,  advanced  all  the  mon- 
ey by  which  the  said  one-fourth  Interest  In 
the  Sierra  Nevada  mining  lode,  described  In 
his  petition  of  intervention  herein,  was  locat- 
ed and  developed,  and  by  which  the  title 
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Ing  property  was  made  in  the  name  of  the 
defendant,  Albert  J.  Johnson,  at  the  sugges- 
tion of  said  Intervener;  that  the  title  thereto 
was  taken  and  remained  In  the  name  of  said 
Johnson,  and  was  conveyed  to  and  remained 
In  the  name  of  Peter  Campbell,  and  was 
again  reconveyed  to  and  remained  In  the 
name  of  said  Johnson,  nntll  the  same  was 
finally  conveyed  to  said  Intervener,  as  alleg- 
ed In  said  petition;  and  that  said  conveyances 
and  reconveyances,  and  the  holdhig  of  said 
property  by  Johnson  and  by  said  Peter  Camp- 
bell, were  with  the  free  and  voluntary  acqui- 
escence and  consent  of  said  Intervener,  and 
there  was  no  consideration  whatever  for  any 
of  said  conveyances  or  reconveyances,  except 
the  moneys  advanced  by  said  Intervener  as 
aforesaid;  and,  as  between  the  said  Interven- 
er and  the  said  Johnson  and  said  Peter  Camp- 
bell, the  said  Intervener  was  at  all  times 
aforesaid  the  sole  and  exclusive  owner,  In 
equity,  of  said  one-fourth  interest.  (3)  Dur- 
ing the  time  between  the  original  location 
and  acquisition  of  said  mining  property  and 
the  levying  of  the  attachment  thereon  in  this 
action,  the  intervener  exercised  dominion  and 
control  over  said  one-fourth  interest,  some- 
times In  bis  own  name,  and  sometimes  in  the 
name  of  the  party  In  whom  the  legal  title 
was  vested  as  aforesaid;  but  for  something 
over  two  years  prior  to  the  levying  of  said 
attachment  said  mining  property  was  not 
worked,  and  there  was  no  actual  possession 
thereof— no  pedis  possesslo— by  any  one.  (4) 
The  deed  of  said  one-fourth  Interest  in  and  to 
said  mining  property,  executed  and  delivered 
to  said  Ihtervener  by  said  Johnson  in  Decem- 
ber, 1885,  was  a  good  and  valid  conveyance, 
vesting  In  the  intervener  all  the  right,  title, 
and  interest  to  the  property  therein  described 
which  any  other  person  or  persons  had  there- 
tofore liad  therein,  so  far  as  appears  by  this 
record  and  trial;  but  said  deed  was  not  re- 
corded nor  filed  for  record  by  said  intervener 
until  after  the  levy  of  attaohment  in  this  ac- 
tion on  said  property.  (6)  The  plaintiff,  at 
the  time  of  the  levying  of  the  writ  of  attach- 
ment In  this  action,  on  said  mining  property, 
had  no  notice  whatever  of  the  existence  nor 
of  the  execution  and  delivery  of  said  deed 
dated  December,  1885,  by  which  said  Albert 
J.  Johnson  conveyed  said  one-fourth  Interest 
in  and  to  said  mining  property  to  said  inter- 
vener. But  the  plaintiff  did,  at  and  before 
the  time  of  the  levying  of  said  writ  of  at- 
tachment, have  notice  that  the  said  interven- 
er had,  or  claimed  to  have,  some  interest  In 
said  mining  property  so  levied  upon,  and  had 
the  means  and  opportunity  of  inquiring  of 
the  Intervener  for  definite  information  In  re- 
spect thereto  before  making  said  levy." 

Thomas,  Hartzell,  Bryant  &  Iiee,  for  appel- 
lant.    Charles  J.  Hughes,  Jr.,  for  appellee. 

CAirPBELL.  J.  (after  stating  the  facts).  At 
the  threshold  of  this  case,  we  are  confronted 


and  held  tor  naught  by  the  court  of  appeals 
when  this  case  was  decided  l>y  it  The 
learned  Judge  who  wrote  the  vigorous  oplo- 
ion  has  stated  the  reasons  for  his  conclusion 
in  forcible  and  perspicuous  language  The 
case  is  reported  in  2  Colo.  App.  271,  30  Pac: 
357.  As  we  read  the  decision,  the  Interven- 
er's case  was  held  bad  In  all  Its  phases- 
First,  because  there  was  no  proof  of  an  agree- 
ment between  intervener  and  Albert  Johnson, 
creating  an  express  trust;  second,  because 
there  was  not  su£9cient  proof  of  a  resulting 
trust,  and.  If  there  were,  the  transfer  by 
Johnson  of  the  trust  property  to  Peter  Camp- 
bell, having  been  made  in  fraud  of  the  fed 
eral  statute  (the  object  of  the  transfer  being 
to  defeat  the  jurisdiction  of  the  federal  court 
in  threatened  litigation  between  the  owners 
of  this  and  other  mining  property),  and  tlie 
subsequent  conveyance  by  Peter  Campliell 
back  to  Albert  Johnson  also  being,  as  it  is 
said,  in  fraud  of  the  creditors  of  Peter,  dis- 
charged the  property  of  that  trust.  If  it  exist 
ed,  and  that  the  property  then  stood  Id  the 
name  of  Johnson,  relieved  of  all  equities  In 
favor  of  the  Intervener,  and  Just  as  If  John- 
son was  then  the  legal  and  equitable  owner 
of  the  property,  down  to  and  including  the 
day  when  the  writ  of  attachment  was  issaed; 
that,  therefore,  the  rights  of  the  intervener 
and  bank  are  to  be  determined,  the  one  as  the 
holder  of  a  prior  and  unrecorded  deed,  the 
other  as  an  attaching  creditor.  And  the  ml- 
Ing  upon  this  branch  of  the  case  was  that  un- 
der the  decision  of  this  court  In  McMurtrie  v. 
RIddeU,  0  Colo.  497,  13Pac.  181,  the  rights  of 
the  bank  were  superior.  Inasmuch  as  there 
was  no  proof  of  notice  to  the  bank,  or  its 
equivalent,  of  the  alleged  claims  of  owner- 
ship by  the  Intervener  before  the  levy  of  its 
writ  Unembarrassed  by  the  decision  of  the 
court  of  appeals,  our  first  impression,  at  least 
upon  reading  the  foregoing  findings  of  fact 
made  by  the  trial  court  would  naturally  be, 
under  the  rule  of  this  court,  that  the  decree 
establishing  the  rights  of  Intervener  as  supe- 
rior, founded  upon  such  findings,  should  be 
affirmed.  If  there  were  any  legal  evidence  in 
the  record  to  support  them.  A  very  careful 
examination  of  the  entire  record  leads  us  to 
a  conclusion,  both  as  to  the  facts  and  as  to 
some  of  the  conclusions  of  law,  different  froni 
that  announced  by  the  court  of  appeals.  While 
the  petition  of  intervention  contains  an  aver- 
ment of  an  express  agreement  between  John- 
son and  Campbell,  whereby  a  trust  was  cre- 
ated In  this  property,  yet  a  fair  construction 
of  the  entire  pleading  Is  that  it  sets  forth  a 
resulting  trust  in  favor  of  Campbell,  of  which 
the  plaintiff  bank  had  notice  at  the  time  of  its 
levy  of  the  writ  of  attachment  when  the 
property  stood  upon  the  records  in  the  name 
of  Johnson.  If,  however,  there  was  such  un- 
certainty in  the  petition  in  this  regard  as  that 
a  demurrer  upon  that  special  ground  wonid 
have  been  sustained,  there  has  been  a  waiver 
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by  the  bank  of  this  defect,  by  Its  answering 
orer.  As  there  was  no  evidence  in  the  case 
as  to  the  existence  of  an  express  trust,  bat 
tbe  evidence  was  directed  towards  the  estab- 
lishing of  a  resulting  trust,  it  Is  only  as -to 
tbe  latter  that  the  evidence  will  be  consider- 
ed. 

That  the  title  to  tliis  property  was  taken  In 
Johnson's  name  Is  conceded,  and  the  evidence 
as  to  the  other  essential  fact  upon  this  phase 
of  the  case  (the  payment  of  the  consideration 
by  Campbell)  Is  all  one  way.  Campbell  posi- 
tively swears  that  he  paid  the  entire  costs 
and  expenses  of  making  the  location  and  se- 
curing the  patent,  and  there  is  nothing  to 
contradict  his  statement.  After  the  patent 
was  obtained  he  i)ald  all  the  costs  for  the  de- 
velopment of  the  mine,  and  of  the  litigation 
in  which  It  was  involved.  Of  course,  these 
subsequent  payments  do  not  constitute  Camp- 
bell a  beneficiary,  any  more  than  does  the 
fact  that,  prior  to  the  location,  Campbell  ad- 
vanced to  Johnson  large  sums  of  money,  for 
wliich  the  latter  was  then  Indebted.  But  as  the 
latter  facts  are  admissible  upon  the  real  Issue, 
as  tending  to  show  the  financial  condition  of 
Johnson  to  be  such  that  he  was  not  able  to 
buy  any  property,  because  he  bad  no  money, 
so,  also,  are  these  subsequent  payments  admls- 
Rible  as  showing  the  acts  of  tbe  parties  In  re- 
lation to  this  property,  and  as  bearing  upon 
their  understanding  as  to  who  was  the  equi- 
table owner.  We  are  satisfied  from  the  evi- 
dence that  all  the  mon^y  paid  for  locating  and 
patenting  this  mine  was  contributed  by  Camp- 
bell, and  thac  it  was  Ills  money  at  the  very 
time  that  title  was  taken  in  Johnson's  name, 
and  that  it  was  then  their  Intention  that 
Johnson  should  bold  it  as  trustee  for  Gamp- 
bell.  No  authority  need  be  cited  to  the  effect 
that  a  resulting  trust  would  thus  arise,  but 
Warren  v.  Adams,  19  Colo.  615,  36  Pac.  604, 
may  be  referred  to  as  an  Instructive  case  as 
to  this  point.  Indeed,  If  there  was  need  of 
any  proof  of  this  resulting  trust,  other  than 
tbe  uncontradicted  testimony  of  Campbell,  it 
Is  furnished  by  the  evidence  in  this  case 
showing  tbe  manner  in  wtiich  this  property 
was  managed  and  transferred  from  time  to 
time.  At  Campbell's  request,  Johnson  con- 
veyed it  to  Peter  Campbell,  a  brother  of  the 
hitervener;  Peter  then  conveyed  it  back  to 
Johnson;  and  Johnson  then  conveyed  it  to 
the  intervener.  E<acb  of  these  conveyances 
was  made  at  the  request  and  direction  of  the 
Intervener,  and  th^re  was  no  consideration 
for  any  of  tbem,  except  the  advances  by  Wil- 
lian?  L.  Campbell;  and  all  the  parties  recog- 
nized him  as  the  ownei,  and  entitled  to  dis- 
pose of  the  property  as  he  saw  fit.  That 
Johnson  conveyed  it  to  Campbell  voluntarily, 
and  without  any  money  cdnslderatlon,  is 
strong  proof  that  he  held  the  property  as  a 
trustee;  and,  as  between  all  these  parties, 
there  seems  to  be  no  doubt  that  William 
was  considered  the  owner.  The  contention 
that  the  transfer  from  Johnson  to  Peter 
Campbell,  being  made  in  fraud  of  the  federal 
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statute  relating  to  the  Jurisdiction  of  the  fed* 
eral  conrtSj  and  the  transfer  from  Peter  back 
to  Johnson,  being  made  with  the  intentiCHi  to 
defraud  Peter's  creditors,  operated  to  dis- 
charge the  property  of  tbe  trust  which  there- 
tofore existed  in  favor  of  intervener,  might 
be  good,  had  not  the  trust  been  executed.  If 
this  case  were  one  wherein  Campbell  was 
seeking  to  declare  a  trust,  wliile  the  legal  ti- 
tle still  remained  in  Jolmson,  and  Johnson 
was  resisting  the  same,  these  considerations 
might  be  urged;  but  when  the  trust  itself 
has  been  declared  by  Johnson,  and  he  has  ex- 
ecuted the  same,  so  far  as  be  can,  by  deliver- 
ing to  the  equitable  ownw  a  deed  for  the 
property,  the  principle  sought  to  be  urged 
here  has  no  application.  Ownes  v.  Ownes,  23 
N.  J.  Eq.  60. 

Therefore  we  cannot  agree  with  the  court 
of  appeals  in  its  conclusion  that  a  resulting 
trust  was  not  shown,  but  we  are  satisfied, 
from  a  very  careful  examination  of  the  record^ 
that  tbe  first  three  findings  by  the  trial  court 
are  correct  But,  in  our  view  of  the  case,  we 
do  not  think  it  very  material  whether  the  evi- 
dence Is  sufficient  to  establish  a  resulting  tinst 
or  not,  for  concerning  the  unrecorded  deed 
of  Johnson  to  Campbell,  under  which  the  lat- 
ter claims,  if  not  given  in  execution  of  such 
resulting  trust,  we  still  think— considering 
the  close  relations  existing  between  Johnson 
and  Campl)ell,  and  tbe  Indebtedness  of  the 
former  to  the  latter— that  the  conveyance  by 
JohnsMi  to  Campbell  was  supported  by  an 
adequate  and  ample  consideration.  This  be- 
ing so,  the  controversy  here  is  between  one 
who  claims  under  the  lien  created  by  the  levy 
of  the  writ  of  attachment,  and  one  who 
claims  under  a  prior,  though  unrecorded,  deed. 
And  so,  whether  we  hold  that  a  resulting 
trust  in  favor  of  tbe  intervener  was  establish- 
ed, or  that  he  holds  a  valid  unrecorded  deed 
to  the  property,  his  rights  in  the  one  case  are 
the  same  as  In  the  other, — no  better,  no  worse; 
for  if  the  plaintiff  bank  had  no  notice,  or  the 
equivalent  of  notice,  of  the  equitable  or  legal 
rights  of  Campbell,  its  status  as  a  valid  in- 
cumbrancer by  the  lien  of  an  attachment  levy 
certainly  cannot  be  better  than,  but  we  shall 
assume  that  it  Is  the  same  as,  that  of  a  bona 
fide  purchaser  without  notice,  and  that  status 
makes  its  rights  superior  to  those  of  a  holder 
of  a  prior  unrecorded  deed.  If,  on  the  other 
band,  the  bank  had  notice.  Its  rights  are  bu1>- 
Ject  to  those  ot  the  intervener.  Knox  v.  Mc- 
Farran,  4  Colo.  58o;  McFarran  r.  Knox,  5 
Colo.  217;  McMurtrle  v.  Riddell,  supra;  1 
Perry,  Trusts,  f§  217-219,  239;  2  Perry, 
Trusts,  i  828;  2  Lewin,  Trusts,  *869  et  seq. 
So  the  controlling  question  in  this  case  is 
whether  the  bank  bad  notice  of  intervener's 
claim  of  ownership,  or  had  knowledge  of 
such  facts  as  that,  if  diligent  inquiry  by  the 
bank  had  been  made,  the  result  would  have 
revealed  to  it  knowledge  of  this  prior  unre- 
corded deed,  or  of  intervener's  claim  of  own- 
ership of  the  property. 

Tbe  bank  liad  no  actual  notice  of  the  unre- 
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oordatf  dacd,  bat  tke  iDterveaer,  whou  rlffhts 
«i«  eTM«a«d  tSiareby,  elaiini  that  the  bank 
had  knowledge  «t  (aieta  which  shoold  have 
dlaclosed  to  it  knowledge  thereof.  The  flnd- 
tagB  of  the  trial  court  mder  dda  laaue,  npoa 
aomewhat  eonfllcUug  erldence,  were  with  the 
iatervoier.  The  court  of  appeala  held  that 
in  law  the  evidence  waa  Inaofflclent  to  up- 
hold the  finding.  Testimony  upon  this  branch 
of  the  case  waa  given  by  the  intervener,  by 
Peter  Campbell  (his  brother),  and  by  Hr. 
Moffat,  who,  at  all  of  the  times  mentioned  In 
this  action,  was  the  president  of  the  plaintUI 
bank.  It  appeii*  that  prior  to  the  levy  of 
this  writ  the  Intervener,  In  December,  1883, 
had  sold  to  Mr.  Moffat  the  LouiavlUe  Mine, 
In  LeadvUle,  situate  in  the  vicinity  of  this 
property,  and,  when  the  deed  of  conveyance 
therefor  waa  given.  It  was  executed  by  Peter 
Campbell,  In  whose  name  the  title  then  stood, 
although  Mr.  Moffat  knew  that  William  waa 
,the  owner.  This  fact,  of  itself,  la  not  im- 
portant, but.  In  connection  with  other  evi- 
dence, it  does  throw  some  light  upon  this  con- 
troveniy.  Campbell  and  Moffat  were  inti- 
mate friends  fbr  many  years,  and  often  talk- 
<ed  over  the  former's  business  affairs  and  hla 
property,  and  Moffat  and  the  bank  Iiad  loan- 
ed Campbell  large  sums  of  money.  Both  before 
aud  after  the  sale  of  the  Louisville  Mine,  and 
down  to  a  period  of  aboUt.  one  year  before  the 
attachment  writ  was  levied  (viz.  In  Decem- 
ber, 1885),  Campbell  swears  that  he  Iiad  dif- 
ferent conversations  with  Mr.  Moffat  about 
bis  ownen^lp  of  a  one-quarter  Interest  In  the 
81erra  Nevada  Mine;  and  at  one  time  (In 
November  or  December,  1885)  he  testified  that 
be  was  talking  with  the  late  Senator  Chaffee 
about  the  lease  of  intervener's  interest  in  this 
mine,  for  which  Senator  Chaffee  was  then  ne- 
gotiating, and  that,  though  Mr.  Moffat  took 
no  extended  part  in  the  conversation,  he  was 
present,  and  near  enough  to  hear  what  waa 
said.  Campbell  further  testified  that,  after 
the  sale  of  the  LoulBville  Mine  to  Moffat,  he 
went  to  the  latter  on  two  or  three  occasions, 
and  tried  to  sell  him  his  Interest  In  this  prop- 
erty, and  tliat  after  the  attachment  was  lev- 
led  he  had  a  conversation  with  Mr.  Moffat,  In 
which  the  latter  was  told  by  him  that  he 
(Moffat)  knew  that  the  property  belonged  to 
Intervener,  and  ought  not  to  have  been  seised 
for  the  satisfaction  of  Johnson's  debt,  to 
which  Moffat,  in  reply,  did  not  deny  bis 
knowledge  as  to  Johnson's  claim  of  owner- 
ship, but  said  that  the  suit  was  brought  by 
the  bank,  and  the  bank  found  it  In  Johnson's 
name.  Peter  Campbell  testifies  that  In  No- 
vember or  December  of  1883,  in  a  conversa- 
tion which  he  had  with  Mr.  Moffat  concern- 
ing the  subject  of  a  sale  of  this  property  by 
the  Intervener  to  Mr.  Moffat,  he  told  Mr. 
Moffat  that  his  brother  (the  Intervener)  own- 
ed this  quarter  Interest  In  the  Sierra  Nevada 
Mine,  which  was  In  Johnson's  name,  and 
that  Johnson  owned  no  Interest  therein,  to 
which  Moffat  replied  that  "He  was  aware  of 
it.     Said  he  knew  Will  owned  the  quarter. 


He  (MM,  1  know  ttaat'"  In  tba  Mnie  con- 
versation, the  wltnesa  teatlfiea,  be  asked  Mr. 
Moffat  If  the  lattar  waa  not  going  to  bay 
Will's  interest  in  the  mine,  to  wUeh  Mr. 
Moffat  replied  that,  though  be  tfaoaglit  the 
mine  a  good  one,  he  waa  not  going  to  buy  so 
small  an  Interest  in  any  mine.  As  bearing 
upon  the  knowledge  he  bad  of  intervener'a 
claim  of  ownership,  the  testimony  of  Mr. 
Moffat  la  significant.  He  says  that  be  does 
not  recollect  tbe  conversation  between  Sena- 
tor Chaffee  and  the  Intervener  In  1885.  to 
which  the  latter  testified,  altliough  he  admiu 
that  he  bad  often  told  Campbell  and  otben 
that  Senator  Obaffee  could  have  mooef  aa 
long  as  he  had  any,  which  statement  la  part 
of  the  conversation  which  Can^tbell  relatps 
as  having  occurred  upon  this  occaaion.  The 
bill  of  exceptions  aa  to  Moffat's  testltnony 
showp  the  following  In  this  ooonectton:  "Q. 
Did  yon  Joiow  at  that  time  whether  the  title 
[meaning  the  tlUe  to  this  Stem  Nevada 
Mine]  was  in  Mr.  Campbell  or  Mr.  JohnsoD, 
or  whom?  ▲.  I  didn't  know  whom  the  title 
waa  in  until  I  got  tbe  deed.  •  •  •  Q.  Dur- 
ing this  year  whom  the  title  waa  in?  A.  No, 
sir."  Mr.  MoflCat  denies  altogether  any  rec- 
ollection of  the  oonveraatlon  between  himself 
and  Peter  Campbell  to  which  the  latter  tijiti- 
fled,  and  says  It  never  occorred.  Further, 
upon  this  {mint,  in  the  direct  examination  of 
Mr.  Moffat,  we  find  tbe  following:  "^  I  wish 
you  would  state  to  tbe  court  whether  or  not, 
•  *  *  on  September  JB,  1886,  when  this  at- 
tachment waa  levied,  joa  knew  or  had  notice 
that  Johnson  waa  not  an  owner  of  aa  inter- 
est in  the  Sierra  Nevada- Mine.  A.  At  tbe 
time  of  tbe  attachment?  Q.  Yes,  sir.  A.  At 
the  time  the  attachment  waa  made,  I  ask- 
ed Mr.  Buell— or  Just  before  tbe  attachment 
was  made— if  he  bad  got  bis  lease.  He  said 
he  had.  I  adced  blm  who  signed  It,  and  he 
said  'Albert  Johnson.'  When  I  got  that  in- 
formation I  immediately  told  Mr.  Wood  of  It. 
and  be  put  on  the  attachment.  *  *  *  Q. 
At  that  time,  or  prior  to  that  time,  bad  yon 
bad  any  notice  from  Mr.  Campbell  that  Mr. 
Johnson  was  not  In  fact  an  owner,  but  that 
Campbell  was?  A.  I  never  had  any  notice  at 
all.  Q.  At  the  time  of  your  negotiatioos  re- 
specting the  Louisville,  had  tbe  Siena  Ne- 
vada anything  to  do  with  it?  A.  Not  any- 
thing." It  rtiould  be  stated  \n  this  connec- 
tion that  Mr.  Buell  obtained  a  lease  of  thiji 
qtiarter  interest  in  the  propwty  from  Mr. 
Campbell,  and  waa  told  by  tbe  latter  that  the 
title  stood  in  the  name  of  Johnson,  and  John- 
son signed  the  leaae.  The  witness  Moffat 
had  been  interrogated  by  his  counsel  concern- 
ing the  sale  of  the  Louisville  Mine,  and  on 
cross-examination  the  following  occurred: 
"Q.  Any  conversation  oonc«mlng  the  Sierra 
Nevada  take  place?  A.  No,  air.  Q.  Did  you 
know  there  was  sncb  a  mine  aa  the  8ierra 
Nevada  at  that  time?  A.  I  knew  there  was 
a  mine  up  there.  I  don't  remember  that  1 
took  Interest  enough  In  it  to  know  what  the 
name  was.     Q.  You  knew  It  waa  a  mine  that 
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W.  L.  Can^bell  wa«  connected  with?  A.  I 
knew  lie  bad  something  to  do  with  itr-^lked 
AtMot  It  I  never  remembered  the  name  of 
it,  thonglL  Q.  He  tiad  talked  with  you,  and 
in  year  presence?  A.  I  heard  him  speak 
about  it,— Sierra  Nevada,  oi  something  like 
that  Q.  Spoke  of  it  as  an  owner?  A.  Spoke 
of  it  as  an  owner,  or  interested  party.  Q. 
Was  that  not  before  the  attachment?  A. 
Yes,  sir.  Q.  Was  it  after  the  purchase  of  the 
Lonlsvllle?  A.  Tee,  all ;  I  think  so.  Q.  Can 
yon  state  the  occasions  when  he  had  these 
conversatlonB?  Were  they  not,  as  a  matter 
of  fact,  prior  to  the  attachment?  Yon  knew 
that  Mr.  Campb^  claimed  some  Interest  In 
this  property?  A.  He  claimed  some  interest; 
yes,  air.  Q.  How  long  after  the  lease  was 
signed  before  yon  asked  Bnell  by  whom  the 
lease  was  signed"?  A.  I  don't  remember.  It 
was  one  day  here  at  the  clnb,— In  the  dining 
room.  Q.  Yon  went  and  told  Mr.  Wood?  A. 
I  told  Mr.  Wood  that  Johnson  had  signed  the 
lease.  Q.  There  was  a  claim  in  the  bank  of 
f9,000  and  over  against  Johnson?  A.  Yes, 
sir.  Q.  Didn't  yon  ask  that  so  as  to  find  oat 
whether  the  title  stood  in  the  name  of  John- 
son, so  that  this  attachment  might  Immedl- 
atdy  Issne?  A.  No,  sir;  It  surprised  me 
when  I  beard  It  I  sni>po8ed  that  Mr.  Camp- 
bell's brother,  here,— Peter,— had  It  Q.  Yon 
snpposed  that  Peter  held  It  for  W.  L.?  A. 
They  had  such  a  family  way  of  doing  things, 
yon  couldn't  tell.  •  •  •  Q.  Now,  before 
that  time,  didn't  yon  suppose  that  the  prop- 
erty belonged  to  W.  L.  Campbell,  but  that  It 
stood  in  the  name  of  Peter"?  A.  I  didn't 
know  whom  it  belonged  to,  for  I  didn't  pay 
any  attention  to  It  Q.  DIdnt  you  know  at 
that  time?  A.  I  dldnt  know  who  held  It 
Q.  Prom  yotfr  conversations  with  Mr.  Camp- 
bell, didn't  yonknow  that  he  claimed  to  own 
an  Interest  in  the  Sierra  Nevada  Mtee?  A. 
No,  sir;  I  did  not  He  nmy  have  said  that 
he  had  some  Interest  in  it,  but  I  dldnt  charge 
my  mind  with  It  Q.  Didn't  Mr.  Buell  tell 
yon  that  he  was  negotiating  with  W.  t. 
Campbell  get  a  lease  on  the  Sierra  Nevada 
Mine?  A.  No;  he  said  he  was  negotiating 
with  W.  Ij.  Campbell  and  the  other  parties 
for  a  lease  on  the  mine.  Q.  Dldnt  you  nti- 
•derstsnd  that  he  was  negotiating  for  W.  L. 
Campbell's  interest  in  the  mine?  A.  I  sup- 
posed he  was  negotiating  for  whatever  inter- 
est W.  L.  Campbell  oad."  Upon  his  re-ei- 
amlnatlon  by  his  counsel,  Mr.  Moffat  testified 
as  follows:  "Q.  Up  to  tht  time  that  Mr.  Buell 
told  you  that  Johnson  was  a  signer  of  the 
lease,  did  yon  know  that  Jofanson  had  an  in- 
terest to  the  Sierra  Nevada?  A.  I  didn't 
know  it  at  all.  I  supposed  he  had.  Q.  Did 
you  know  whether  Campbell  claimed  that  in- 
terest, or  any  Interest  In  it?  Did  you  know 
what  interest  he  had?  A.  I  did  not,  at  all 
Q.  And,  up  to  the  time  of  the  attachment 
yon  say  yon  had  no  notice  that  this  Johnson 
Interest  was  not  Johnson's  7    A.  No,  sir." 

It  will  be  seen  that  Moffat  does  not  deny 
that  he  bad  with  W.  L.  Campbell  conversar 


tlons  concerning  this  property,  and  that 
CampbeU  claimed  an  ownership  of  the  same; 
nor  does  be  pretend,  at  the  time  this  attach- 
ment suit  was  brought,  that  he  had  forgotten 
these  conversattons  and  what  transpired 
thereat.  He  does  deny  that  he  had  any  notice 
that  Johnson  did  not  own  an  Interest  in  the 
property,  and  denies  that  he  then  knew  in 
whose  name  the  property  stood  on  the  rec- 
ords. But  his  testimony  will  be  searched  in 
vain  for  a  positive  denial  by  him  that  he 
knew  when  the  bank  suit  was  instituted  that 
the  Intervener  claimed  to  own  this  quarter 
Interest  In  the  mine,  and  he  does  not  claim 
that  whatever  knowledge  he  had  previously 
acquired  was  not  present  with  him  at  that 
time.  But  if  there  was  a  direct  conflict  In 
the  evidence  upon  this  question,  we  could  not 
sit  as  a  Jury  to  pass  upon  Its  weight  or  de- 
termine the  credibility  of  the  witnesses. 
That  function  belonged  to  the  district  court, 
and  Its  performance  we  are  not  at  liberty  to 
annul,  under  the  well  and  long  established 
rule  of  this  court  that  the  finding  of  a  court, 
like  the  verdict  of  a  Jury,  will  not  be  set 
aside  unless  there  is  a  manifest  InsutUciency 
of  the 'evidence,  or  some  Improper  motive  gov- 
erned the  court 

It  has  been  ruled  in  this  court,  In  Armstrong 
V.  Abbott  11  Colo.  220,  17  Pac.  517,  that  the 
principal  is  not  bound  by  the  unofficial  knowl- 
edge communicated  to  the  agent  unless  such 
knowledge  is  present  to  the  agent's  mind  at 
the  time  of  efTectlng  the  purchase,  and  upon 
this  principle  it  Is  urged  that  the  notice  to  Mr. 
Moffat  did  not  bind  the  bank.  This  case.  In 
turn,  was  based  upon  The  Distilled  ^irits,  11 
Wall.  356,  wherein  It  Is  said:  "In  England 
the  doctrine  now  seems  to  be  established  that 
if  the  agent  at  the  time  of  effecting  a  pur- 
chase, has  knowledge  of  any  prior  lien,  trust, 
or  fraud,  affecting  the  property,  no  matter 
when  he  acquired  such  knowledge,  his  prin- 
cipal is  affected  thereby.  If  he  acquire  the 
knowledge  when  he  effects  the  purchase,  no 
question  can  arise  as  to  his  having  it  at  that 
time.  If  he  acquired  it  previous  to  the  pur- 
chase, the  presumption  that  he  still  retains 
It  and  has  It  present  to  his  mind,  will  depend 
(m  the  lapse  of  time,  and  other  circumstan- 
ces. Knowledge  communicated  to  the  prin- 
cipal himself,  be  is  bound  to  recollect;  but 
he  is  not  bound  by  knowledge  communicated 
to  his  agent  unless  It  is  present  to  the  agent's 
mind  at  the  time  of  effecting  the  purchase. 
Clear  and  satisfactory  proof  that  it  was  so 
present  seems  to  be  the  only  restriction  re- 
quired by  the  English  rule,  as  now  under- 
stood. With  the  qualification  that  the  agent 
is  at  liberty  to  communicate  his  knowledge 
to  his  principal.  It  appears  to  us  to  be  a  sound 
view  of  the  subject."  Mr.  Moffat  at  all 
times  covered  by  the  evidence,  was  president 
of  the  bank,  and  as  such,  of  course,  Its  agent. 
At  different  times,  from  a  period  extending 
from  3  years  down  to  10  or  11  months  prior 
to  the  levy  of  the  writ  of  attachment,  the 
intervener  had  frequently  told  Mr.   Moffat 
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on  Tue  recora  is  aeuiea,  ana  loere  us  a  ueuiai 
of  notice  of  claim  of  ownership;  but  the 
facts  which,  In  law,  constitute  notice,  or  what 
Is  equivalent  thereto,  are  not  denied  by  Mr. 
Moffat,  and  a  mere  denial  of  a  conclusion  of 
law  is  not  a  denial  of  the  facts  which  sup- 
port such  conclusion.  These  facts  as  to 
Campbell's  claim  of  ownership  Mr.  Moffat 
knew,  though  he  did  not  acquire  the  knowl- 
edge at  the  time  of  beginning  the  attachment 
suit,  but  before  that  time.  Whether  he  still 
retained  the  knowledge  thereof  was  the  sub- 
ject of  inquiry  upon  the  trial.  If  he  did  re- 
tain such  knowledge,  then,  as  the  agent  of 
the  bank,  the  latter  was  charged  with  such 
notice,  although  the  agent  theretofore  gained 
such  information  in  the  transaction  of  his 
own  private  business.  Under  all  the  circum- 
stances of  this  case,  we  must  affirm  the  Judg- 
ment of  the  trial  court,  if  there  is  legal  evi- 
dence to  sustain  it  However  great  the  con- 
flict may  be,  we  cannot  substitute  our  own 
for  the  Judgment  of  the  learned  Judge  who 
tried  the  case,  saw  the  witnesses,  heard  them 
testify,  and  observed  their  bearing  upon  the 
witness  stand,  unless  it  is  made  to  appear 
that  the  judge  misconceived  the  legal  effect 
of  the  evidence,  or  that  the  findings  are  man- 
ifestly against  the  weight  of  the  evidence, 
or  that  passion  or  prejudice  controlled  the 
court's  decision.  These  issues  of  fact  were 
tried  by  the  court  below,  and  its  Judgment, 
having  evidence  to  support  it,  under  the  es- 
tablished rule  of  this  court,  must  stand, 
when,  as  in  this  case,  there  is  present  no 
element  of  vidousness,  as  Just  stated.  Upon 
the  llndtngs  of  fact  the  equities  here  seem  to 
be  With  the  intervener.  There  is  no  claim 
that  credit  was  extended  to  Johnson  by  the 
bank  by  reason  of  the  fact  that  the  record 
showed  him  to  be  the  owner  of  this  property; 
but,  on  the  contrary,  when  Mr.  Moffat,  as 
the  agent  of  the  bank,  learned  that  this  In- 
terest in  the  property  stood  upon  the  records 
In  the  name  of  Johnson,  he  was  surprised, 
and  at  once  this  attachment  suit  was  brought. 
The  bank  having  knowledge  of  facts  which, 
upon  further  inquiry,  would  have  resulted  in 
the  knowledge  of  the  existence  of  intervener's 
unrecorded  deed,  its  rights,  depending  solely 
upon  the  lien  of  the  levy  of  the  attachment 
writ,  are  inferior  to  the  rights  of  the  Inter- 
vener under  his  unrecorded  deed.  The  Judg- 
ment of  the  court  of  appeals  is  therefore 
reversed,  and  the  cause  remanded,  with  in- 
structions to  affirm  the  Judgment  of  the  dis- 
trict court    Reversed. 


SULLIVAN  T.  SHEETS  et  aL 
(Supreme   Court   of   Colorado.     Feb.  3,   1896.) 
Dbcbdent'b  Estatb  —  Claims  Seodkbd  bt  Mobt- 
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Under   Act   1885,    as   amended    in    1889 
(Mills'  Ann.  St  H  4783;,  providing  that  a  creditor 


unless  by  the  permission  of  the  county  court,  and 
in  no  event  imtil  his  claim  has  been  allowed  by 
that  court,  provided  that  the  lien  of  sack  credit- 
ors having  security  on  personal  property,  as  afore- 
said, shall  not  l>e  impaired  by  such  suspension, 
a  creditor  whose  claim  is  secured  by  a  real-estiite 
mortgage,  may  enforce  his  lien  though  liis  claim  is 
not  presented  for  allowance  within  the  year,  it 
having  been  presented  before  discharge  of  tiie  ad- 
ministrator, and  whiie  the  estate  was  still  is 
process  of  adminiscration. 

Error  to  La  Plata  county  coort 
Action  by  Dennis  Sullivan  against  D.  L. 
Sheets  and  others,  administrators  of  Jolu 
Reid,  deceased.  The  Judgment  denied  plain- 
tifiTs  right  to  enforce  hia^  claim  by  foreclosure 
of  mortgage,  and  he  brings  error.  Modified. 
The  matters  here  In  controversy  are  now 
before  this  court  for  the  second  time.  See 
Reid  V.  Sullivan,  20  Colo.  488,  39  Pac.  338. 
In  the  former  case  Sullivan,  the  holder  of 
certain  secured  notes,  brought  his  action  in 
the  district  court  for  the  purpose  of  fore-  ' 
closing  upon  certain  deeds  6f  trust;  sacii  ; 
action  having  been  brought  before  the  claims  i 
forming  the  basis  of  the  action  were  pre- 
sented for  probate.  The  district  court  sus- 
tained the  proceeding,  and  rendered  a  Jadg- 
ment  in  favor  of  plaintiff.  Upon  review  in 
tills  court  it  was  held  that  the  statute  of  non- 
claims  does  not  apply  to  claims  secured  b; 
deeds  of  trust  It  was  further  decided  that 
section  4783  of  Mills'  Annotated  Statutes  did 
apply.  Upon  that  case  being  remanded  to 
the  district  court,  it  was  dismissed  upon  mo- 
tion of  the  plaintiff,  whereupon  he  present- 
ed his  claim  for  probate  to  the  county  coart 
of  La  Plata,  this  t>eing  the  court  imving 
Jurisdiction  of  the  estate  of  the  decedent 
Thereafter  a  hearing  was  had,,  which  re- 
sulted in  the  allowance  of  plaintifTs  claim 
in  the  sum  of  $14,649.07.  It  was  farther 
found  that  this  claim  was  secured  by  the  de- 
cedent during  his  lifetime  upon  certain  of 
his  real  property.  It  was,  however,  express- 
ly adjudged  in  the  county  court  that  the 
claimant  could  not  participate  in  any  prop- 
erty or  assets  inventoried  or  accounted  for 
in  said  estate  within  one  year  from  the 
granting  of  letters  of  administration  on  said 
estate,  but  that  such  claim  could  be  satis- 
fied only  out  of  newly-discovered  and  In- 
ventoried assets  of  the  estate.  To  tliis  latter 
part  of  the  Judgment  the  petitioner  except- 
ed, and  brings  the  case  here  for  review  opon 
writ  of  error. 

Wells,  Taylor  &  Taylor,  for  plalntUt  In  er- 
ror. 

HATT,  0.  J.  (after  stating  the  tacts).  Is  a  s^ 
curity  creditor  deprived  of  the  l)enefit  of  his 
lien  in  case  his  claim  Is  not  presented  to  the 
court  of  probate  until  after  the  date  set  and 
advertised  for  the  presentation  of  claims,  Id 
cases  where  more  than  one  year  has  elapsed 
since  the  death  of  the  decedent  but  where 
such  claim  Is  presented  and  allowed  while 
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the  estate  U  still  In  process  of  settlement, 
and  before  the  final  discharge  ot  the  admin- 
istrator? The  claim  not  having  been  pre- 
sented to  the  county  court  for  allowance 
prior  to  the  former  review,  this  question 
was  expressly  left  undetermined.  After  that 
opinion  was  rendered,  plaiutifC  in  error  at 
once  took  steps  to  present  his  claims  to  the 
wunty  court  of  La  Plata  county,  sitting  for 
the  transaction  of  probate  business.  Notice 
of  such  presentation  having  been  previous- 
ly given,  the  court  allowed  the  claim,  but,  as 
a  part  of  Its  judgment,  deprived  the  creditor 
ot  the  benefit  of  bis  security.  As  the  case 
is  now  submitted  by  plaintiff  In  error  ex 
parte  we  are  not  advised  of  the  grounds  upon 
which  the  lower  court  rested  its  decision. 
Presumably  it  was  based  upon  the  following 
statute:  "All  demands  not  exhibited  within 
one  year,  shall  be  forever  barred,  unless 
such  creditor  shall  find  other  estate  of  the 
deceased  not  Inventoried."  Mills'  Ann.  St. 
$  4780.  This  statute,  however,  does  not  ap- 
ply to  claims  secured  by  mortgage  or  deed 
of  trust,  where  the  creditor  relies  solely  upon 
the  property  covered  by  his  lien,  and  relin- 
quishes all  claim  against  the  general  inven- 
toried assets  of  the  estate.  This  was  ex- 
pressly held  upon  the  former  review.  Held 
V.  Sullivan,  supra.  The  claim  not  be\ag  sub- 
ject to  the  bar  of  the  general  statutes  of 
limitations,  the  only  other  statute  necessary 
to  be  considered  is  the  act  of  1885  as  amend- 
«1  In  1889:  "Creditors  of  any  estate  whose 
debts  or  claims  are  secured  by  mortgage  or 
deed  of  trust  or  real  estate,  or  by  chattel 
mortgage  or  other  security,  or  personal  prop- 
erty, shall  not  be  allowed  to  foreclose  such 
mortgage,  deed  of  trust,  chattel  mortgage 
or  other  security,  within  one  year  from  the 
death  of  the  testator  or  intestate,  unless  by 
the  permission  of  the  county  court  having 
charge  of  the  estate,  and  In  no  event  until 
their  debts  or  claims  have  been  first  proved 
and  allowed  by  such  court;  provided,  that 
the  Hen  of  any  such  creditor  having  security 
upon  personal  property,  as  aforesaid,  shall 
not  be  impaired  by  such  suspension  of  his 
remedy."  Mills'  Ann.  St  {  4783.  Prior  to 
the  adoption  of  this  statute,  claims  secured 
by  Inciunbrances  could,  under  the  power  of 
sale  usually  embraced  in  such  Instruments, 
he  enforced  at  any  time  after  default;  and 
where  such  default  occurred  shortly  before 
the  death  of  the  owner  of  the  property  or 
shortly  afterwards,  creditors  frequently  en- 
forced a  sale  of  the  property  before  the 
representatives  of  the  decedent  had  an  op- 
xrtunlty  to  advise  themselves  of  the  condi- 
tion of  the  estate,  or  to  in  any  way  provide 
for  the  payment  of  the  claim.  This  often 
resulted  in  serious  loss  to  the  estate,  as  the 
property  given  as  security  for  the  debt 
would  be  sold  at  much  less  than  its  real 
value,  and  the  creditor  would  then  present 
hid  claim  for  the  residue  to  the  probate 
<H>urt,  to  be  paid  out  of  the  general  assets 
of  the  estate.    It  was,  we  think,  to  remedy 


this  erU,  as  weO  aa  to  protect  the  estate 
from  fraudulent  claims,  that  the  act  under 
consideration  was  passed,  and  we  are  of  the 
opinion  that  the  legislature,  while  desbrous 
of  preventing  the  precipitate  and  unjust  en- 
forcement of  liens  created  by  mortgages  or 
deeds  of  trust,  did  not  Intend  to  unreason- 
ably embarrass  creditors  in  the  enforcement 
of  snch  liens.  Under  the  statute  a  foreclos- 
ure can  only  be  had  within  one  year  from 
the  death  of  the  testator  or  intestate  by  per- 
mission of  the  coimty  court;  and  before  a 
foreclosure  can  be  had  In  any  case,  although 
one  year  may  have  elapsed,  the  debt  or  claim 
secured  must  be  presented  and  allowed  by 
such  court  The  time  within  which  such 
claims  may  be  allowed  Is  not  fixed  by  stat- 
ute, and  we  are  of  the  opinion  that  where, 
as  here,  the  claim  Is 'presented  before  the 
discharge  of  the  administrator,  and  while 
the  estate  is  still  in  process  of  administra- 
tion, it  is  a  sufficient  compliance  with  the  stat- 
ute. The  claims  having  been  properly  al- 
lowed, there  does  not  appear  to  be  any  rea- 
son why  the  trustee  should  not  proceed  to 
sell  under  the  deed  of  trust  And  In  so  far, 
therefore,  as  the  judgment  of  the  county 
court  undertakes  to  confine  the  creditor  to 
the  newly-discovered  assets  of  the  estate, 
and  deprive  him  of  the  lien  created  by  deeds 
of  trust,  It  is  erroneous,  and  will  be  reversed, 
with  directions  to  the  county  court  to  modify 
its  judgment  in  this  regard  in  accordance 
with  this  opinion.  In  all  other  particulars 
the  judgment  of  the  county  court  Is  affirm- 
ed.   Judgment  modified. 


BRADFORD  t.  PBOPLH. 
(Supreme  Ooort  of  Colorado.     Feb.  3,  1896.) 
FoBOSBT— Bill  or  Excbptioss — Eviubwoe— 0»»t. 

1N8TBD0TIOM8 — HeNTBNOB — JoDOMBNT. 

1.  A  petition  for  a  change  of  venue,  and  the 
affidavits  in  support  thereof,  must  be  preserved  in 
the  bill  of  exceptions  in  order  to  save  them  for 
review. 

2.  Where  accused  becomes  a  witness  in  his 
own  behalf,  and  denies  writing  a  document  al- 
leged to  be  a  forgery,  he  may  be  required  on 
cross-examination  to  write  in  the  presence  of  the 
jury  for  the  purpose  of  comparison. 

3.  An  objection  to  testi^ing  on  the  ground 
of  personal  privilege  must  be  made  by  the  wit- 
ness himself! 

4.  An  accnsed  who  offers  himself  as  a  wit- 
ness in  his  own  behalf  thereby  waives  the  privi- 
lege of  refusing  to  testify. 

5.  Testimony  that  one  has  been  for  two  years 
the  individual  bookkeeper  of  a  bank;  that  his 
duties  daliy  required  him  to  examine  handwrit- 
ing; and  "that  he  should  know  in  a  minute 
whether  a  check  was  all  right  or  not," — is  suffi- 
cient to  show  an  expert  knowledge  of  hand- 
writing. 

6.  Under  Mills'  Ann.  St  {  1468,  Instruc- 
tions may  be  given  orally  in  criminal  cases,  un- 
less written  instructions  "shall  be  requested  by 
the  district  attorney  or  by  counsel  for  the  de- 
fense." 

7.  Under  Mills'  Ann.  St  §  3459.  a  prisoner's 
term  is  computed  from  and  including  the  day 
on  which  he  is  received  into  the  penitentiary,  and 
a  temporary  confinement  in  a  county  jail  for 
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Bafe-keeplng  ia  net  in  «ktei(ng  opon  tbc  ezeev- 
tion  of  ois  aentenoe. 

8.  If  a  second  jadgnent  which  in  tenaa  acta 
aside  a  ralid  judgment  is  void,  the  first  remains 
in  full  force  and  effect. 

Error  to  district  court,  Arapahoe  county. 

John  A.  Bradford  was  indicted  for  forgery, 
was  tried,  and  convicted.  From  a  Judgment 
on  the  verdict,  the  prisoner  brings  error.  Af- 
firmed. 

Plaintifr  in  error,  John  A.  Bradfoidi,  was 
tried  In  the  district  court  of  Arapahoe  coun- 
ty upon  an  information  charsrlng  him  with 
the  crime  of  forgery.  In  the  first  count  it  is 
charged,  in  substance,  that  he  did  falsely 
and  feloniously  malce  and  forgis  a  check  of 
the  tenor  foUowing,  to  vit: 

"Denver,  Colo.,  Sept.  24th,  1882.    No. . 

"The  People's  National  Bnak, 
'Tay  to  the  order  «C  John  A.   BradXord, 

$24.60-100. 
"Twenty-f  oure  60-100  Dollars. 

"Henry  Jobnvton." 

Indorsed:  "John  A-  Bradford." 
—With  intent  to  damage  and  defraud  Henry 
Johnston  and  some  person  to  the  district  at- 
torney unknown.  In  the  second  count,  it  Is 
charged  that  plaintiff  in  error  did.  at  the 
time  and  place  mentioned,  falsely  and  felon- 
iously utter  and  pass  the  forged  check  de- 
scribed In  the  first  count,  with  intent  to 
cheat  and  defraud  one  Thomas  F.  Begley, 
the  defendant  knowing  at  the  time  that  the 
check  was  a  forgery.  A  jury  trial  resulted 
in  a  verdict  of  guilty  upon  each  count  in 
the  information.  A  motion  for  a  new  trfal 
having  been  overruled,  the  district  court,  on 
the  28th  day  of  January,  1893,  sentenced  the 
defendant  to  confinement  in  the  state  peni- 
tentiary at  hard  labor  for  a  period  of  one 
year.  Three  days  thereafter,  to  wit,  the 
31st  day  of  Januajry,  1803,  the  court,  of  its 
own  motion,  set  aside  the  sentence  rendered 
on  the  28th  day  of  January,  and  imposed  a 
new  sentence.  Nominally,  this  latter  sen- 
tence requires  the  defendant  to  be  confined 
in  the  state  penitentiary  at  bard  labor  for  a 
period  of  one  year  upon  each  count  in  the 
indictment;  but,  as  it  is  ^teciflcally  provided 
therein  that  the  sentences  shall  run  concur- 
rently, the  aggregate  of  the  latter  sentences 
is  the  same  as  the  first  To  reverse  the  Judg- 
ment of  the  district  court,  the  defendant 
brings  the  case  Jiere  upon  error. 

N.  Q.  Tanquary,  for  plaintiff  in  error. 
Eugene  Kn^ley  and  H.  T.  Sale,  for  the  Peo- 
ple. 

HATT,  C.  J.  (after  stating  tbe  fact^.  It 
appears  from  tbe  record  that  after  the  case 
had  been  set  for  trial  upon  a  number  of 
dates,  and  tbe  Ixlal  .«iK>n  each  occasion  con- 
tinued, the  case  was  finally  set  for  trial  upon 
the  18th  day  of  January,  1892.  Before  the 
case  was  reached  upon  this  latter  date,  the 
defendant  interposed  a  petition  for  a  clianes 
of  venue.  This  petition  was  orerruled,  and 
this  ruling  of  the  court  Is  challenged   by 


plaintiff  In  error's  first  assignment  ot  emr; 
but,  as  neither  the  petition  for  a  change  of 
venne  nor  the  affidavits  filed  la  gnpport 
thereof  are  preserved  In  the  MH  of  excep- 
tions, these  papers  are  not  before  this  coart 
for  review.  The  statute  In  this  state  provids 
"that  unless  otherwise  -directed,  the  pnctiw 
in  criminal  cases  sbaH  be  acoofding  to  tbe 
course  of  the  common  law."  The  statute 
makes  no  iKOvision  for  bringing  (9  for  re- 
view petitions  for  changes  of  venne  except 
by  bills  of  exception,  and  in  no  other  war 
can  such  Questions  be  saved  fer  review.  2 
Elliot,  Gen.  Prae.  I  COS;  Fitnam,  CMo.  Pnc. 
f  687;  Van  Hoaton  v.  People,  21  Cola  — , 
43  Pac.  187. 

At  the  trial,  the  defendant  offered  himself 
as  a  witness  in  his  own  behalf.    Upon  cross- 
examination  he  was  required  to  write,  in  tbe 
presence  of  the  Jury,  against  the  objection 
of  his  counsel,  and  this  constitutes  the  sec- 
ond assignment  of  error  discussed  in  ttis 
coart    The  law  In  reference  to  the  admis- 
sion of  writings  for  the  purpose  of  compari- 
son is  the  same  in  criminal  as  In  civil  eases. 
In  Wllber  v.  Blcholtz,  5  Colo.  240,  it  was 
held  ttMt  papers  could  not  be  introdaced  for 
the  purpose  of  comparison  merely,  but  where 
the  papers  belong  to  the  flies  in  the  cause, 
or  have  been  previously  received  in  evidence, 
and  are  admitted  to  be  genuine,  either  tbe 
witnesses  or  Jurors  might  make  comparison 
for  the  purpose  of  forming  an  opinion  con- 
cerning the  handwriting.     Although  this  is 
the  general  rule,  It  is  well  settled  that  where 
a  witness  has  denied  writing  a  document 
which  is  alleged  to  be  a  forgery,  or  has  de- 
nied his  signature  thereto,  be  may  be  called 
upon  on  cross-examination  to  write  In  open 
court,  in  order  that  the  Jury  may  compsre 
such  writing  with  the  writing  controverted. 
2  Tayl.  Ev.  (4th  Bd.)  i  1669;   Whart  C^.  Et- 
i  6S0;   Chandler  v.  Le  Barron,  4fi  Me.  5M 
Sanderson  v.  Osgood,  62  Vt  309;   Huff  ▼. 
Nims,  11  Neb.  868,  9  N.  W.  54S;  Doe  v.  Wil- 
son. 10  Moore,  P.  O.  530;    Brookes  v.  Tlcb 
borne,  5  Exch.  929.    The  benefit  of  this  kind 
of  cross-examination   is   well   iUnstrated  la 
this  case.     Tbe  check  alleged  to  have  been 
forged  was  for  the  sum  of  $24.60,  the  word 
"four"  in  the  check   having  been  written 
"foure,"  and  in  the  writing  executed  by  the 
defendant  upon  the  witness  stand  the  same 
orthography  is  used.    In  so  far  as  the  ob- 
jection to  this  testimony  is  based  upon  tbe 
personal  privflege  of  the  witness,  there  are 
two  sufflcient  answers:    First,  this  objection 
must  be  made  by  the  witness  himself,  to  iw 
available;  second,  having  offered  himself  as 
a  witness  in  the  case  In  his  own  beliaif,  he 
thereby  waived  the  privilege. 

The  third  assignment  of  error  raises  the 
question  of  the  admissibility  of  the  evi- 
dence of  one  Taylor,  a  witness  for  the  state. 
TUs  witness  was  introduced  as  an  expert  00 
handwriting.  Taylor  was  examined  with 
reference  to  his  competency,  and  his  answers 
were  sofBclent  to  satisfy  tbe  trial  Judge.  We 
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tJtdnk  there  was  no  error  la  the  roUng  in  this 
behalf.  The  weight  of  the  evidence  of  an 
expert  must  be  left  to  the  Jury,  wMle  Its 
comi>etency  must  be  determined  by  the  court 
TlM  wltneas  Taylor  teatlfled  that  he  was  at 
the  time  "the  Indirldnal  bookkeeper  at  the 
Peoplefs  National  Bank":  that  he  had  held 
tbe  poaltioo  for  upward  of  two  jemr*.  and 
that,  aa  such  officer,  he  was  daily  required 
to  examtn*  handwriting;  "that  he  ahould 
know  in  a  minute  whether  a  check  was  all 
right  or  sot."  We  think  that  Ua  anawera 
slMTw  that  hdi  knerniedge  of  handwriting  was 
soperltyr  to  the  knowledge  of  the  average 
Juror,  and  that  his  testlineDy  waa  coajietenL 

Under  the  fourth  aaaigowent  ot  vrroc,  oeun- 
sel  claim  that  the  evidence  is  not  anfflcieat 
to  conWct  plalntUC  in  error.  This  coaolu- 
alon  la  not,  however,  ahared  by  this  court 
We  think  the  erldenee  amply  sufficient  U> 
warrant  the  verdict  of  the  Jury. 

The  fifth  assignment  of  error  is  based  up- 
on the  fact  that  the  inatructlAns  of  the  court 
belov  to  the  Jury  were  oial.  This  aaalg»- 
ment  is  disposed  of  by  reference  to  the  stat- 
ute; which  permits  Instructione  to  be  given 
orajly,  nniees  the  state  or  the  defendant  re- 
quests the  court  to  instruct  in  writing.  Mills' 
Ann.  St  {  1468.  In  this  case  the  defendant 
expressly  waived  his  right  In  this  regard. 
The  instructions  given,  although  brief,  cor- 
rectly state  the  law  of  the  case,  and  with 
sufficient  fullness  to  be  readily  understood 
by  the  Jury. 

It  is  claimed,  in  conclusion,  that  the  court 
erred  in  setting  aside  its  sentence  rendered 
on  the  28th  day  of  January,  and  giving  a 
new  sentence  on  the  31st  In  support  of  this 
claim,  it  is  urged  that  at  the  time  the  latter 
sentenoe  was  rendened.  the  defends  at  had 
already  been  imprisoned  on  the  former  for  a 
period  of  three  days.  In  cases  where  the  de- 
fendant has  entered  upon  the  execution  of  a 
valid  sentence,  it  is  w«U  established  that 
such  sentence  eannot  be  set  aside;  and  a  new 
sentence  entered.  The  sentence  in  this  case 
was  for  the  f uU  term  of  one  year  in  the  state 
penitentiary,  and  his  incarceration  la  the 
county  jail  of  Arapahoe  county,,  temporarily 
or  otherwise,  could  not  be  credited  upon  his 
term;  it  was  simply  a  means  to  an  end,  in 
order  that  the  defendant  might  not  escape 
until  he  could  be  safely  conveyed  to  and 
lodged  in  the  state  penitentiary.  It  was  no 
part  of  his  sentence  under  the  statute,  and 
the  time  so  spent  could  not  be  deducted  from 
his  term,  as  it  is  provided  that  the  term  shall 
be  computed  from  and  including  the  day  on 
which  he  is  received  into  the  penitentiaiy. 
Mills'  Ann.  St  i  3459.  If,  however,  the  posi- 
tion of  counsel  for  plaintiff  in  error  Is  sound, 
which  we  deny.  It  would  not  autborltse  the 
discharge  of  the  prisoner,  for  if  the  second 
judgment,  which  in  terms  sets  aside  the 
first,  is  void,  then  the  first  is  stiU  in  full 
force  and  eflCect,  and  must  be  executed.  As 
a  general  principle,  however,  the  Judgments, 
ordent,  and  decrees  of  courts  are  under  their 


ooatrol  during  the  term  at  which  tbey  are 
rendered,  and  "may  be  set  aside  or  aoodified 
as  law  and  Justice  may  require."  Bx  parte 
Lan«e,  18  WalL  1€3;  1  Bish.  Or.  Pioc.  { 
1298. 

FladiBg  no  error  in  ttM  record,  the  siver- 
sedeas  heretofore  issued  will  1>e  vacated,  and 
the  pris4mer  remanded  to  the  custody  of  the 
cdierifC,  in  order  that  the  sentence  of  the  dis- 
trict eomt  may  be  carried  Into  ^»cutloB. 
Affirmed. 


AliLBN  V.  COLORADO  CDIJT.  R.  00.  et  al. 
tSupreme  Court  of  Colorado.     Feb.  17.  1886.) 

RbB   JCDIOATA  —  V0U>    OOMSBMIUTIOII    I'BO<aiBi>- 
IVOS. 

An  owner  of  real  property,  who,  with 
knowledge  of  proceedings  to  condemn  it  for  lail- 
road.piupoBeB,  and  of  the  comptfisiirton  awarded 
tlkerefor,  valuDtarily  accepts  and  retajaa  the  *ais 
BO  awarded,  is  bound  thereby,  though  such  pro- 
ceeding be  inralid;  and  he  cannot  thereafter, 
by  aotiea,  recover  poaBeMios  ef  audi  property. 
SaUivad  Go.  v.  Allen.  22  Pac  806,  IS  CM*.  2^, 
followed. 

Error  to  district  court,  Larimer  county. 

Actioo  by  Com  L  Allen  against'  the  Colo- 
rado Central  Railroad  Company  and  others. 
There  was  a  Judgment  entered  on  a  verdict 
for  defendants,  and  plalatlff  brings  error. 
Affirmed. 

A  EL  De  Franee,  for  plaintiff  is  error. 
Teller,  Ocahood  Sc  Morgan,  for  defendants  la 
wror. 

CAMPBELL,  J.  This  was  an  actlan  by 
the  plaintiff  in  error  against  the  defendants 
in  error  for  the  recovery  of  possession  of 
real  property.  The  trial  was  before  a  Jury, 
the  verdict  being  for  the  defendanta,  an 
which  a  Judgment  was  entered,  which  the 
plaintiff  seeks  to  have  reversed  upoa  this  writ 
of  error.  The  chief  controversy  arises  under 
the  amended  third  defense  of  the  answer, 
which,  in  substance,  alleges  that  in  certain  con- 
demnation proceedings  theretofore  pending  ia 
tlie  county  court  of  the  county  in  which  this 
real  estate  was  situate,  wherein  the  Colo- 
rado Central  Railroad  Company  was  peti- 
tioner and  the  plaintiff  wss  respondeat— the 
object  of  the  proceedings  being  to  condemn 
the  property  in  qaestton  for  railroad  pur- 
poses,—an  award  and  compensation  were 
made  to  the  respondent  in  ttiat  behalf;  that 
such  proceedings,  however,  were,  for  cer- 
tain reasons,  not  necessary  here  to  specify, 
invalid,  but  that,  nevertheless,  plaintiff  la 
error  here  (respoadoit  in  that  action),  with 
full  knowledge  of  those  proceedings  and  their 
object  snd  with  full  knowledge  of  such 
award  being  made,  accepted  the  sum  of  (180 
as  full  payment  of  such  awai<d,  and  has  ever 
since,  and  with  full  knowledge  of  the  invalid- 
ity of  the  award,  retained  said  money  so  paid, 
and  has  never  returned  or  toidwed  the  same 
to  said  defendant 

A  preliminary  question  Is  raised  by  the 
plaintiff  in  error,  attaddag  the  order  of  the 
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cnai.  A.ssummg  uiai  piainiaa  m  error  w  in  a 
position  to  urge  tills  objection,  our  examina- 
tion of  the  record  satisfles  us  that  the  trial 
court  was  right  in  its  ruling.  The  defendant 
had  an  unquestioned  right  to  a  new  trial, 
ujKin  compliance  with  the  proTlsions  of  the 
statute  and  the  orders  of  the  court  In  rela- 
tion thereto,  and  It  seems  that  such  compli- 
ance was  had. 

The  sole  question  submitted  to  the  Jury  by 
the  trial  court,  by  its  Instructions,  was  wheth- 
er or  not  the  plalntlfT  in  this  action,  as  the 
respondent  in  the  condemnation  proceedings, 
voluntarily,  and  with  full  knowledge  of  such 
proceedings,  received  and  retained  the 
amount  of  such  award  as  payment  for  the 
land  sought  to  be  taken  by  the  railroad  com- 
pany, as  partlcnlarly  alleged  in  the  third 
amended  defense.  This  question  of  fact  thus 
submitted  was  found  by  the  Jury  in  favor  of 
the  defendant,  and  their  verdict  was  in  ac- 
cordance therewith.  This  amended  third  de- 
fense was  filed  after  the  decision  by  this' 
court  in  the  case  of  Railroad  Co.  v.  Allen,  13 
Ck>lo.  229,  22  Pac.  605,  and  evidently  was 
drawn  by  counsel  with  such  decision  before 
them.  That  decision  Is  res  adjudlcata  of  the 
case  at  bar,  and  although  It  was  not  at  the 
time  the  unanimous  opinion  of  the  court,  as 
then  constituted,  as  nothing  new,  by  way  of 
argument  or  authority,  is  now  advanced,  al- 
though requested  so  to  do,  we  decline  to  re- 
open the  questions  then  determined.  In  1877 
the  first  litigation  concerning  this  property 
began,  and  it  would  seem  that  It  should  now 
close.  The  rulings  of  the  trial  court  being 
in  accordance  with  the  doctrine  established 
in  the  foregoing  case,  they  will  not  be  dis- 
turbed. 

A  number  of  other  alleged  errors  relating 
to  the  evidence,  and  to  the  rulings  of  the 
court  thereupon,  are  assigned.  But  as  the 
theory  accepted  by  the  trial  court  was  based 
upon  the  decision  Just  mentioned,  and  its 
rulings  throughout  the  trial  were  consistent 
therewith,  no  error  was  committed.  It  fol- 
lows that  the  Judgment  of  the  court  below 
Is  afBimed.    Afflrmed, 


FRANKLIN  MIN.  CO.  v.  O'BRIEN. 
(Sapreme  Conrt  of  Colorado.     Jan.  27,   1886.) 
Tbnanot  is  Cohmon— Miniso  Claims— PnaoHABB 

BT  COTINANT  OP  CONFLIOTIHa  CLAIMS. 

1.  A  tenant  in  common  in  a  jnnior  mining 
claim  cannot  bay  in  the  title  of  a  senior  con- 
flicting mining  locatiou,  and  assert  it  against  his 
cotenant  in  the  jnnioT  claim. 

2.  B.,  who  was  a  tenant  in  common  with 
plaintiff  in  the  mining  claim  F.,  and  who  also 
owned  an  interest  in  a  conflicting  claim,  D.,  en- 
tered into  an  agreement  with  S.,  the  owner  of 
other  claims,  whereby  all  the  properties  owned 
by  B.  and  S.  were  to  be  consolidated  and  worked 
as  one  property,  the  title  to  which  was  to  be  ul- 
timately taken  in  the  name  of  a  corporation 
thereafter  to  be  formed.     At  the  time  a  suit  was 


tie  the  conflict  l>etween  the  claims,  B.  and  8. 
purchased  the  conflicting  interests  in  the  D. 
claim,  and  a  decree  was  entered  adjudging  it 
saperior  to  the  F.  claim.  Plaintiff  was  at  the 
time  absent  from  the  state,  but  was  given  to  on- 
derstand  by  B.  that  he  would  look  after  his  in- 
ter^pts  in  the  suit.  BeJd  that,  at  the  time  of 
the  purchase  by  B.  and  S.  of  the  conflicting 
claim,  they  were  cotenants  with  plaintiff,  so  as 
to  entitle  him  to  the  benefits  of  the  purchase  on 
payment  of  his  proportion  of  the  purchase  price. 
3.  The  conveyance  of  the  properties  to  the 
corporation  formed  by  B.  and  S.  did  not  defeat 
plamtiff's  right  to  the  benefits  of  the  pardiase, 
where,'  at  the  time,  all  the  stock  of  the  corpora- 
tion was  owned  by  B.  and  S. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Frank  X.  O'Brien  against  the 
Franklin  Mining  Company.  There  was  a 
Judgment  for  plalntlS,  and  defendant  ap- 
peals.    Affirmed. 

The  appellee,  O'Brien,  who  was  plaintlS 
below,  is  the  owner  of  an  undivided  one-fifth 
of  the  Franldln  mining  claim;  the  appellant, 
the  Franklin  Mining  Company,  the  defend- 
ant below,  is  the  owner  of  the  remaining  un- 
divided four-fifths  thereof,  the  sole  owner  of 
the  Dr.  Franklin  mining  claim,  and  the  own- 
er of  an  undivided  one-half  of  the  Steele 
mining  claim,— all  situate  In  the  Aspen  min- 
ing district.  Colo.  The  complaint  In  this 
case  contains  two  causes  of  action,  bat  as 
plalntlflT  bases  his  rights  upon  the  second 
and  upon  his  replication,  the  first  cause  of 
action,  which  is  in  the  ordinary  form  for  the 
recovery  of  the  possession  of  real  property, 
wlU  not  be  further  noticed.  The  second 
cause  of  action.  In  substance,  alleges  that  the 
plaintiff  Is  the  owner  of  an  undivided  one- 
fifth  of  the  Franklin  lode,  and  the  defendant 
is  the  owner  of  the  other  four-fifths  there(rf, 
and  they,  as  tenants  in  common,  are  the  own- 
ers and  in  the  actual  possession  of  said 
claim,  and  that  while  they  were  so  in  pos- 
session, and  working  and  developing  the 
mine,  the  defendant,  on  the  Ist  day  of  April, 
1887,  disregarding  the  plalntlfTs  rights,  oust- 
ed him  from  possession  of  the  premises  in 
controversy,  .  and  wrongfully  assumed  and 
exercised  the  sole  and  exclusive  ownership 
thereof;  that  from  the  territory  In  question 
the  defendant  has  extracted,  and  converted 
to  Its  own  use,  valuable  ores,  and  has  re- 
fused to  account  to  the  plalntifl;  for  bis  share 
thereof.  A  decree  is  sought,  adjudging  the 
plaintiff  to  be  the  ovmer  of  the  undivided 
one-fifth  of  the  mining  claim.  An  account- 
ing is  asked  for,  as  well  as  a  temporary  in- 
junction'restraining  the  working  of  the  mine, 
and  general  relief  Is  prayed.  To  this  com- 
plaint an  answer  was  filed,  containing  eight 
separate  and  distinct  defenses,  the  affirma- 
tive ones  of  Which  were  substantially  denied 
by  the  replication.  The  pleadings  are  very 
voluminous,  —  nnnecessarily  so,  —  and  tend 
rather  to  obscure  than  to  elucidate  the  real 
controversy  In  the  case.  No  attempt  will 
be  made  even  to  summarize  all  of  these  sep- 
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arate  defenses;  and  while  It  Is,  among  other 
things,  contended  that  In  the  replication 
there  is  a  material  departure  from  the  com- 
plaint we  are  satisfied  that  the  pleadlnKs, 
as  well  as  the  evidence,  fairly  present  for  de- 
termination the  legal  propositions  necessary 
for  the  appellee  to  maintain  in  order  to  Jus- 
tify the  judgment  below.  It  will,  however, 
tend  to  explain  this  controversy  to  state 
generally  that  the  defenses  set  up  in  the  an- 
swer, so  far  as  we  deem  them  material,  are 
—First,  that  the  defendant  Is,  in  law  and  in 
fact,  the  owner,  and  entitled  to  the  exclusive 
possession,  of  that  portion  of  the  territory 
which  is  Im  conflict  between  these  three 
claims,  by  virtue  of  its  ownership  of  the 
Dr.  Franklin  lode  and  of  an  undivided  one- 
half  interest  in  the  Steele  lode,  each  of 
which,  we  shall  assume  (what  we  consider 
to  be  admitted)  to  be  a  senior  and  prior  lo- 
cation to  the  Franklin:  second,  and,  as 
strengthening  and  fortifying  this  superior 
right,  that  In  a  certain  adverse  suit  duly 
pending  in  the  district  court  of  Pitkin  coun- 
ty, between  the  then  owners  of  the  Franklin 
and  the  Dr.  Franklin  claims,  a  Judgment 
was  duly  rendered  establishing  the  priority 
of  the  Dr.  Franklin  over  the  Franklin  claim, 
and  that  the  defendant,  having  bought  into 
the  latter  after  this  suit  was  Instituted,  took 
subject  to  the  determination  of  that  action. 
Assuming  the  priority,  as  locations,  of  these 
two  claims  over  the  Franklin  lode,  the  repli- 
cation is  that  the  plaintiff  and  defendant's 
erantors  were  tenants  in  common  and  in  ac- 
tual possession  of  the  Franklin  lode,  and 
that  arising  therefrom  the  relations  of  trust 
were  such  that  said  grantors  could  not  buy 
in  and  set  up,  as  against  their  cotenant,  a 
superior,  outstanding,  and  adverse  title;  that 
thf  judgment  making  the  Dr.  Franklin  su- 
perior to  the  Franklin  was  rendered  by  con- 
sent and  for  the  benefit  of  all  the  several 
owners  of  the  latter;  and  that  the  defendant 
company,  in  law,  is  charged  with  full  notice 
of  the  equities  belonging  to  plaintlft.  Oth- 
er Issues,  If  any,  raised  by  the  pleadings,  we 
do  not  consider  important.  Upon  trial  to 
the  court  without  a  Jury,  the  findng  was  that 
the  allegations  of  the  second  cause  of  ac- 
tion, and  the  matters  set  forth  in  plaintiflTs 
replication,  were  established;  and  a  decree 
was  thereupon  entered  adjudging  plaintifT  to 
be  the  owner  of  an  undivided  one-fifth  inter- 
est of  the  territory  in  conflict  between  the 
Franklin  and  the  Dr.  Franklin  lodes,  and  an 
nodlvlded  one-tenth  Interest  in  the  territory 
in  conflict  between  the  Steele  and  the  Frank- 
lin lodes.  From  that  decree  the  defendant  is 
prosecuting  its  appeal  to  this  court.  The  evi- 
dence tended  to  show,  and  is  sufficient  to 
uphold  the  finding  of  the  trial  court,  that  the 
plaintiff  and  the  grantors  of  the  defendant 
were  tenants  in  common,  and  as  such  in  ac- 
tual possession  of  the  Franklin  lode,  though 
they  did  not  hold  under  the  same  instrument, 
or  from  the  same  grantor.  The  only  unity 
la  their  ownership  was  that  of  possession. 


While  so  in  possession,  plalntifTa  cotenants 
bought  all  of  the  Dr.  FranlUln  and  one-half 
of  the  Steele  mining  daims,  and  would  not, 
upon  his  offer  so  to  do,  permit  their  coten- 
ant to  contribute  his  portion  of  the  purchase 
money,  but,  instead,  refused  to  allow  him  so 
to  do,  and  they  now  claim  the  exclusive  own- 
ership of  the  territory  in  conflict  between 
these  claims.  It  is  probably  true,  as  to 
some  of  the  fractional  Interests,  If  the  time 
when  these  superior  rights  were  acquired  Is 
to  be  determined  from  the  dates  of  the  deeds 
of  conveyance,  that  they  were  purchased  by 
plaintiff's  cotenants  before  they  acquired 
their  Interest  in  the  Junior  Franklin  lode; 
but  as  the  record  shows  that  such  interests 
were  conveyed  in  accordance  with  a  parol 
agreement  made  prior  to  that  time,  and 
which  was  after  the  cotenancy  in  the  Frank- 
lin existed,  it  Is  only  Just  and  fair  that  the 
date  of  the  acquisition  of  such  superior  in- 
terest la  to  be  determined  by  reference  to 
the  time  when  the  original  agreement  was 
made,  and  not  when  the  conveyances  were 
actually  executed.  Hence  it  follows  that,  as 
the  interests  were  acquired  or  contracted  for 
while  the  relation  of  cotenancy  in  the  Frank- 
lin lode  existed,  the  purchasers  should,  in 
equity,  be  considered  as  tenants  in  common 
with  the  plaintiff.  This  brief  statement  of 
the  pleadings  and  the  evidence  will  suffi- 
ciently indicate,  generally,  the  nature  of  this 
cause;  but,  to  make  clear  all  the  different 
questions  Involved,  greater  particularity  in 
the  statement  will  be  observed  In  the  appro- 
priate place  in  the  opinion. 

Wolcott  &  Vaile  and  Thomas,  Bryant  & 
Lee,  for  appellant  Riddell,  Starkweather 
&  Dixon  and  Clinton  Reed,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facte). 
To  obtain  a  reversal  of  this  judgment  and  de- 
cree, the  appellant  r^es  upon  the  following 
general  propositions:  First  that  the  appel- 
lee, O'Brien,  is  not  and  neva:  was,  a  coten- 
ant with  the  appellant  nor  with  any  of  ap- 
pellant's grantors,  of  the  land  in  controversy; 
second,  that  if  the  Franklin  claim,  as  such, 
should  be  held  to  Include  the  ground  in  con-, 
troversy,  nevertheless  the  purchase  by  appel- 
lant's grantors  of  the  superior  and  paramount 
title  of  the  Steele  and  the  Dr.  Franklin  did 
not  inure  to  the  benefit  of  the  appellee,  so  as 
to  give  the  latter  an  Interest  with  the  appel- 
lant In  the  lands  held  under  such  superior 
and  paramount  title;  third,  if  the  principle 
Invoked  by  the  appellee  is  applicable  in  any 
way  to  the  facts  of  this  case,  his  right  would, 
in  any  event,  be  limited  to  a  share  in  the 
Individual  purchases  of  the  senior  titles  made 
by  D.  R.  C.  Brown;  fourth,  ttiat  the  defend- 
ant company,  formed  after  these  various 
transactions  occurred,  took  relieved  of  all 
equities  that  may  have  existed  as  between 
Ita  grantors  and  plaintiff;  fifth,  that  the 
plaintiff  has  failed  to  establish  the  existence 
of  any  such  mining  claim   known   as   the 
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"Franklin  Lode."  These  general  propoal- 
tlona,  together  with  such  subordinate  varA- 
ten  as  naturally  arise  In  connection  there- 
with, and  the  facts  which  the  evidence  and 
pleadings  disclose,  will  be  ti-eated  in  the  or- 
der followed  by  counsel  In  their  able  and  ex- 
haustive arguments,  which  have  materially 
assisted  us  in  our  examination  of  the  compli- 
cated case  presented  in  the  record. 

The  general  nile,  as  stated  by  Mr.  Freeman, 
is:  '"A  cotenont  cannot  take  advantage  of 
any  defect  in  the  common  title  by  parchaslng 
an  outstanding  title  or  Incmnbrance,  and  as- 
serting It  against  bis  companions  In  Interest 
The  purduuK  Is,  notwithstanding  bis  designs 
to  the  contrary,  for  the  common  benefit  of  all 
the  cotenants.  The  legal  title  acquired  by 
him  la  held  in  -trust  for  the  otitera,  tf  tbej 
choose,  within  a  reasonable  time,  to  claim  the 
benefit  of  the  purchase,  by  contiibtrttng,  or 
otTerlng  to  contribute,  their  proportion  of  (he 
purchase  money."  Freem.  Ooten.  f  IM.  In 
support  of  the  first  proposition,  the  argnment 
is  that  each  of  these  three  mining  claims  Is 
a  separate  and  distinct  thing,  in  law;  that 
the  first  of  the  three  embraced  every  part  of 
the  ground  witbln  its  exterior  boundaries,  the 
second  only  that  portion  within  Its  eztierior 
boundaries  not  In  conflict  with  the  flrat,  and 
the  third  only  that  territory  within  its  ex- 
terior boundaries  not  in  conflict  with  either 
the  flrat  or  second.  So  that  when  the  apx>el- 
lee  or  appellant,  or  any  of  its  grantore,  bongbt 
an  Interest  in  the  Franklin  lode,  it  being  the 
third  in  order  of  priority,  neither  purchaser 
got  any  interest  in  any  ground  in  conflict,  but 
only  what  was  outside  of  the  boundaries  of 
the  two  senior  locations,  and  that  wben  the 
appellant,  or  Its  grantors,  while  they  were  co- 
tenants  with  the  appellee  of  this  nonconfllct- 
ing  ground,  bought  an  interest  in  either  of 
the  senior  conflicting  locations,  which  In  law 
absorbed  the  conflicting  territory,  there  was 
not  thus  acquired  an  outstanding  title  or  In- 
terest in  the  land  in  controversy  In  this  case 
by  a  tenant  tn  common  In  the  Franklin  lode, 
nor  was  there  a  purchase  of  any  outstanding 
or  advene  title  relating  to  it,  but  a  purchase 
merely  of  a  title"  to  an  entirely  distinct  and 
Independent  entity.  To  put  it  tn  another 
form,  it  Is  contended  that  the  owners  of  the 
Franklin  are  tenants  in  common  only  as  to 
the  nonconfllctlng  territory,  but  not  as  to  the 
ground  in  controversy.  If  this  contention  be 
true,  or  the  distinction  logical,  the  entire  ease 
of  the  plaintiff  falls;  for  he  must  recorer,  tf 
at  an,  only  upon  the  theory  of  a  trust  rela- 
tion between  the  defendant's  grantors  and 
himself  as  tenants  in  common  of  the  disputed 
ground,  and  because  of  their  having  done 
something  to  his  prejudice  in  reference  to  the 
common  property.  But  this  reasoning,  while 
specious,  and.  In  one  view  of  the  case,  sound, 
is  not  applicable  to  the  rights  of  the  parties 
in  this  case.  The  rule  that  the  appellee  In- 
vokes, as  was  said  by  Mr.  jTistlce  Miller  In 
the  case  of  Rotbwell  v.  Dewees,  2  Black,  618, 
is  "based  on  a  community  of  interest  tn  a 


common  title,  which  created  sncli  a  vdation 
of  trust  and  confidence  between  tlie  parties 
that  It  would  "be  Inequitable  t»  permit  one  of 
them  to  do  anything  to  tite  prejudice  of  the 
other  in  reference  to  the  prx^ierty  so  situat- 
ed." Unquestionably,  plaintiff  and  defend- 
ant's granton  were  tenants  in  common  of  an 
the  ground  property  included  In  the  Franklin 
location.  It  is  true,  also,  tliat  each  one  of 
these  mining  claims  is,  in  law,  a  different 
thing  from  either  of  the  oChen.  Buying  a 
tKle,  therefore,  tn  one  of  the  senior  claims,  is 
net  literaUy  buying  in  an  outstanding  title 
of  the  FrankUn  claim.  Bat  to  pemtt  a  tea- 
ant  in  common  of  the  Franklin  claim  to  buy 
in  the  title  of  a  senior  conflicting  mining  loca- 
tion, and  assert  it  against  his  cetanant  hi  tbft 
junior  claim,  would  certainly  prejndlce  Ids  co- 
tenant;  for,  if  this  could  Ite  dwie,  the  title  of 
the  latter  as  to  the  eonfltcttng  groiond  would 
ttans  be  as  effectually  exttngni^Iied  as  if  the 
patent  to  tlie  Jxuiior  location  Itself  were  ob- 
tained, with  hostfle  intent,  by  tbe  tenant,  and 
successfully  asserted  agarimt  the  coteaant. 
Tlie  reason  for  the  appUcatlon  of  the  rale  ia 
the  one  case  is  as  fordtde  as  in  tibe  other, 
and  to  draw  any  such  distinction  as  is  here 
claimed  with  respect  to  cotenancy  in  ndnins 
daims  would  t>e  to  sacrifice  aubetance  for 
sliadow,  and  enable  gross  wrongs  to  be  per- 
petrated, contrary  to  tbe  principle  wliicb 
gives  Ufe  to  the  rule. 

But  it  is  further  urged,  and  In  support  of , 
tbe  second  proposition,  that  tbe  general  rule, 
in  any  event.  Is  confined  to  Joint  tenants,  ten- 
ants by  entireties,  and  coparceners,  stxictly. 
and  to  tenants  in  common  only  when  they 
take  from  the  same  grantor,  and  I>y  Ihe  same 
instrument,  or  by  operation  of  law,  or  when 
the  duty  is  the  result  of  an  express  contract 
between  them  to  that  effect.  The  expression 
of  this  exception  Is  found  in  section  155  of 
Freeman,  and  is  as  foUows:  "As  the  role 
forbidding  the  acquisition  of  adverse  titles 
by  a  cotenant  from  Iielng  asserted  against 
his  companions  is  always  said  to  be  based  up- 
on considerations  of  mutual  tmst  and  con- 
fidence supposed  -to  I>e  existing  between  the 
parties,  the  question  naturally  arises  whether 
the  rule  Is  appllcatAe  where  the  reaaona  on 
which  it  is  based  are  alwent  Joint  tenants, 
tenants  by  entirety,  and  coparcenen  always 
hold  by  and  under  the  same  title.  •  •  • 
Tenants  In  common,  on  tbe  «ttter  hand,  may 
claim  under  separate  conveyances,  and 
through  dUferent  granton.  Their  oaij  anlty 
Is  that  of  right  to  the  possession  of  tl>e  cmn- 
mon  subject  of  orwnerahlp.  As  their  connec- 
tion is  not  necessartly  so  intimate  as  that 
of  other  cotenants,  it  may  wdl  be  doubted 
whether  tbey  tfhonld  always  be  sirtiject  to  the 
restraints  imposed  upon  tbe  others.  There 
are  many  cases  in  wtdtft  the  nde  in  regard 
to  the  acquisition  of  an  adverse  tttle  by  a 
cotenant  is  spoken  of  tn  generad  terms  as  i^ 
plying  to  tenants  in  common.  Irrespective  of 
tiielr  special  and  actual  relations  to  one  an- 
ottier.    But  an  examtnatlcm  of  tbe  dedsioos 
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flnrly  Aowa  that  tesimtfl  In  common  aie  not 
neceflBarlly  piobltitted  tram  Maertlug  an  aO- 
Terse  title.  If  tbeir  Interests  accrue  at  dtf- 
ferent  ttanes,  and  under  different  inataro- 
taenU,  and  neither  haa  anperior  means  of  in- 
formation reapectinK  the  state  of  the  tttle. 
then  eithM,  nnlefls  be  emjfloys  his  cotenancy 
to  aecnre  an  advantage,  may  acquire  and 
assert  a  snperior  ontstandtng  title,  especially 
where  tlie  cotenants  are  not  in  Joint  posses- 
sion of  the  premises."  AU  the  authortties  np- 
on  thte  qneBtien  are  based  npon  the  ease  of 
Keech  t.  BandfOrd,  1  White  &  T.  I^ead.  Gas. 
Eq.  p.  48,  While  the  leading  case  hi  this 
country  is  Van  Hoiae  T.  FODda,  5  IMtDa.  Oh. 
388.  Undonbtedly  Oria  exception  to  or  lim- 
itation upon  the  general  mle  has  been  reoog- 
nised,  if  the  doctrine  itsrif  has  not  been  oc- 
pressly  adlndicated,  in  the  foBowing,  among 
other,  cases:  Matthews  v.  BHss,  82  Pick.  48; 
Notes  to  Keech  t.  Sandropd,  supra;  Roberts 
T.  Tliora,  as  Toe.  798;  RIppetoe  y.  Dwyer, 
49  Tex.  496;  King  v.  Rowan,  10  Reisk.  076; 
FreBtz  ▼.  Klotsch,  28  Wis.  SIS;  Myera  t. 
Reed,  IT  Fed.  401;  Turner  t.  Bawyer,  150 
U.  8.  678,  14  Sup.  Ot  192;  Stevens  v.  Reyn- 
olds (Ind.)  41  N.  B.  mi.  Also,  Freem.  Ce- 
ten.,  supra.  On  the  contrary  are  the  follow- 
ing;, some  expressly  repudiating  the  excep- 
ti<Hi,  others  tacitly  recognising  that  no  snch 
distiactlon  in  cotenancies  exists:  Rothwell 
T.  Dewees,  supra;  Smiley  y.  Dixon,  1  Pm. 
Sc  W.  441;  Bracken  y.  -Cooper,  80  III.  221: 
Montague  y.  Selb,  106  III.  4S;  Tenable  y. 
Beauchamp,  8  Dana,  321;  Brown  y.  Homan, 
1  Keb.  448;  Jones  y.  Stanton,  11  Mo.  488; 
Picot  y.  Page,  £6  Mo.  898;  Titsworth  y. 
Stout,  40  m.  78;  Keller  y.  Auble,  58  Pa. 
St.  410;  Boskowits  y.  Dayis,  12  Ney.  446; 
Tied.  Real  Prop.  |  252.  See,  also,  notes  to 
Venable  y.  Beanctiamp,  28  Am.  Dec.  74, 
which  were  prepared  by  Mr.  BYeeman,  the 
author  of  the  work  on  Cotenancy  and  Parti- 
tion, in  which  he  seems  to  question  the  coi^ 
rectneas  of  the  doctrine  stated  by  him  In  sec- 
tion 155  of  the  first  yelmne  of  his  treatise. 
The  Mst  might  be  extended  much  further, 
but  t2ie  doctrine  will  be  found  fully  discussed 
In  the  foregoing  citations.  "Hiere  are,  we 
thlidc,  cases  where  fhe  rule  will  not  apply  to 
tenants  in  common;  but  we  need  not  attempt 
to  specify  what  those  cases  are,  for  the  case 
at  bar  falls  within  this  exception,  which  is 
apparent  upon  a  consideration  of  the  eyidence 
pertinent  to  the  amended  fifth  defense  of 
the  answer.  To  giye  in  detail  the  facts  and 
circumstances  disclosed  by  the  eyidence  un- 
der this  tefense  would  serye  no  useful  pur- 
pose, and  we  content  ourselves  with  merely 
a  steftement  of  the  conclusions  therefrom 
reached  by  us  after  a  careful  examination, 
and  these  conchMions  pertain  both  to  the  sec- 
ond and  third  propositions. 

Be<oi«  amd  during  the  month  of  August, 
1886,  D.  R.  O.  Brown,  for  himself  and  Mr. 
OowBOhoyMi,  and  Bben  Smith,  for  Irfmself 
and  «ttiers  connected  with  him,  owned,  at' 
Aspen,  In  the  yleinlty  of  this  ground  in  con- 


^bct,  «attalB  «fafing  claims.  Brown  then 
owned,  also,  as  we  have  seen,  flye-slxths  of 
the  Franklin,  one-half  of  the  Steele,  and  one- 
sixth  of  the  Dr.  Franklin,  claims.  An  ad- 
verse suit  was  then  pending  between  the 
owners  of  the  Franklin  and  the  Dr.  Franklin 
claims,  which  was  being  pressed  for  trial  by 
the  latter.  The  attorneys  of  the  Franklin  ad- 
vised tbeir  clients  to  settle  the  suit,  and  on 
August  2d,  towards  that  end,  an  agreement 
for  the  purchase,  at  a  consideration  of  $9,000, 
of  the  flye«Ixths  interest  of  the  Dr.  Franklin 
hrid  antagonistically  to  the  Franklin,  was 
made  by  Brown  and  Smith;  and  on  August 
3d  the  deed  of  conveyance  13rerefor  was  taken 
by  T.  O.  Lyster,  as  trustee  for  Brown,  Smith, 
and  their  associates.  Thereapon,  by  consent, 
a  Judgment  was  rendered  in  the  suit,  estab- 
Hablng  'the  priority  of  the  Dr.  Franklin  loca- 
tion. Before  tills  agreement  of  purchase  was 
mode,  some  sort  of  an  arrangement  was  en- 
tesed  -Into  between  Brown  and  Smith,  repre- 
senting, respectively,  themselves  and  their 
associates,  whereby  the  aforesaid  properties 
owned  by  Brown  and  Smith,  togettier  with 
the  interests  which  Brown  then  owned  In  the 
three  claims  involved  here,  were  to  be  con- 
solidated and  worked  as  one  pm>perty,  the 
title  to  which  was  to  t>e  taken  uHImately  In 
the  name  of  a  coi^rBtion  thereafter  to  be 
organised,  whose  capital  stock  was  to  be  en- 
tlrriy  owned  by  this  syndicate,  in  such  pro- 
portion «r  shares  as  their  agreement  called 
for.  In  pursuance  of  this  object,  and  as  a 
part  of  the  scheme  <lt  being  supposed  that  all 
antagonisms  between  the  Franklin  and  the 
Dr.  Franklin  would  be  allayed  thereby),  this 
pnrcttase  was  made,  the  conveyance  above 
mentioned  executed,  and  this  Judgment  en- 
tered; ftnd  subsequently,  and  in  furtherance 
of  this  design,  a  conveyance  from  Lyster,  as 
trustee,  was  made  to  Moffat,  as  trustee,  who. 
In  turn,  on  February  28,  1887,  conveyed  to 
the  defendant  company  (the  two  latter  trans- 
fers being  evidenced  by  one  Instrument)  one- 
half  of  the  Steele,  five-sixths  of  the  Franklin, 
and  all  of  the  Dr.  Franklin,  claims.  There 
is  no  question  that  such,  In  brief,  was  the 
general  scope  of  this  plan;  and,  though  every 
detail  was  not  worked  out  at  the  time  when 
the  Dr.  Franldin  was  purchased,  yet  before 
the  conveyance  to  the  defendant  company 
was  -made  the  agreement.  In  all  Its  details, 
was  perfected,  and  the  general  scheme  thus 
accomplished.  .  When  tills  Judgment  was  en- 
tered, neither  Brown  nor  CBrlen  was  a 
party  to  the  adverse  suit,  but  the  two  to- 
gether then  owned  the  whole  of  the  Franklin 
claim.  O'Brien  was  absent  from  the  state, 
and  not  represented  by  counsel,  when  the 
setQement  was  i)erfected  and  the  Judgment 
rendered.  Before  this,  however,  in  a  conver- 
sation with  Smith,  he  was  given  to  under- 
stand that  during  his  absence  from  the  state 
bis  Interests  in  this  suit  wornld  lie  attended 
to  by  Smith,  If  the  occasion  required,  as 
Smith  was  then,  as  he  said,  about  to  ne- 
gotlate  for  an  interest  In  this  samegitroperty. 
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questionably,  in  existence,  as  to  the  Franklin 
claim,  and  they  were  In  such  possession 
thereof  as  the  nature  of  the  property  admit- 
ted. In  equity,  this  relation  extended  to 
Smith  and  his  associates;  for,  by  the  scheme 
of  consolidation.  Brown  and  Smith  were.  In 
equity,  cotenants  of  the  same  property  of 
which  O'Brien  was  part  pwner,  and  so  the 
act  of  Brown  affecting  this  Franklin  claim 
under  the  scheme  of  consolidation  equally 
affects  all  his  associates,  for  the  same  trust 
relation  attaches  to  all  for  whom  Brown  was 
then  actine. 

The  fact  that  Lyster,  as  trustee,  took  title 
to  the  Dr.  Franklin  one  day  before  he  took 
the  title  to  one-half  of  the  Steele  and  four- 
fifths  of  the  Franklin,  and  that  Moffat,  as 
trustee,  and  the  defendant  company,  as  the 
legal  owner,  took  title  to  all  these  three  prop- 
erties in  one  and  the  same  deed,  cannot  be 
successfully  urged  here  to  defeat  the  appli- 
cation of  this  equitable  rule;  for,  aside  from 
the  fact  that  the  time  when  the  parol  agree- 
ment for  the  purchase,  and  not  the  date  of 
the  instruments  of  conveyance,  must  goyern, 
the  order  of  priority  of  the  different  steps 
by  which  these  properties  were  acquired, 
and  this  scheme  of  consolidation  thereby  per- 
fected, is  immaterial,  so  long  as  the  very  par- 
ties whose  trust  relations  called  for  the  exer- 
cise of  good  faith  towards  O'Brien  were  the 
active  and  prime  movers  In  all  these  transac- 
tions. Venable  t.  Beauchamp,  supra.  If 
the  facts  do  not  bring  this  case  literally  with- 
in the  application  of  the  general  rule,  the 
conduct  of  the  parties.  In  connection  with  the 
adverse  suit,  together  with  this  trust  rela- 
tion, brings  the  case  within  the  exception, 
and  certainly  estops  them  from  asserting  this 
superior  title  against  O'Brien.  We  are  of 
opinion  that  when  these  superior  titles  were 
bought  the  purchasers  themselves  supposed 
that  O'Brien  had  an  Interest  therein,  and 
that  they  Intended  him  to  have  the  benefit 
thereof  in  such  proportion  as  his  ownership 
in  the  Franklin  equitably  entitled  him,  and 
their  subsequent  acts  and  conduct  corrobo- 
rate this  conclusion.  It  was  only  when  the 
property  became  valuable,  and  was  a  pro- 
ducing mine,  that  the  attempt  to  exclude 
O'Brien  was  made.  The  securing  of  the  Dr. 
Franklin  claim  by  Smith  and  Brown  was  the 
result,  in  part,  at  least,  of  Brown's  co-owner- 
ship with  O'Brien  of  the  Franklin,  which  en- 
abled him  to  use  the  pendency  of  the  ad- 
verse suit  against  his  adversary  as  an  aid  in 
securing  the  superior  title.  To  permit  Brown, 
while  the  relation  of  cotenancy  existed,  and 
while  he  and  his  cotenant  were  in  possession, 
so  to  use  this  relation  as  to  get  for  himself 
that  which  he  might  employ  to  his  cotenant's 
injury,  cannot  be  tolerated  by  a  court  of 
equity.  Lee  v.  Fox,  6  Dana,  171,  180.  Our 
conclusion  is  that  Smith  and  Brown,  in  ac- 
quiring title  to  the  Dr.  Franklin  claim,  em- 


tenant  In  common  with  appellee;  and,  for 
the  reasons  above  given,  he  should  be  held 
as  a  trustee,  as  to  the  same,  for  O'Brien's 
benefit,  in  such  proportion  as  the  latter's  in- 
terests in  the  Franklin  entitle  him.  Duff  v. 
Wilson,  72  Pa.  St  442;  Dickey's  Appeal,  73 
Pa.  St  218;  Flagg  v.  Mann,  2  Sumn.  520, 
Fed.  Gas.  No.  4,847. 

We  have  thus  far  considered  the  case  as 
though  it  were  between  the  original  parties 
to  these  transactions,  but  the  defendant  in- 
sists that  Its  rights  and  liabilities  are  differ- 
ent from  those  of  its  grantors.  The  general 
rule,  undoubtedly.  Is  that  a  corporation  is 
not  affected  with  notice  or  knowledge  of 
facts  merely  because  some  of  its  promoters 
who  organized  the  corporation  had  knowl- 
edge of  such  facts,  or  merely  because  some 
of  its  stockholders  had  notice;  and  a  corpo- 
ration is  not  charged  with  notice  of  facts 
known  or  acquired  by  its  (^cer  or  agent  in 
a  transaction  in  which  he  acts  for  himself, 
and  not  for  the  corporation.  To  this  effect 
we  are  referred  to  the  case  of  Davis  Improv- 
ed Wrought-Iron  Wagon  Wheel  Co.  v.  Davis 
Wroght-Iron  Wagon  Ck).,  20  Fed.  699.  Many 
other  cases  holding  the  same  doctrine  might 
be  cited.  Upon  this  principle  the  defendant 
contends  that,  even  if  its  grantors  linew  of 
plalntlfTs  equities,  the  conveyance  by  them 
to  It  of  this  superior  title  vested  the  same  in 
the  defendant  discharged  of  all  previously 
existing  equities.  This  principle  might  be 
applicable  here,  were  it  not  for  certain  facts, 
which,  we  understand,  are  virtually  uncou- 
troverted.  The  grantors  of  defendant,  rep- 
resenting themselves  and  their  associates, 
who  were  its  promoters  and  organizers,  and 
who  now  constitute  its  directors  and  are  its 
only  stockholders,  we  have  held  to  be  char- 
ged with  plaintiff's  equities.  The  ownership 
of  this  conflicting  territory  Is  now  in  precise- 
ly the  same  persons  that  It  was  before  the 
corporation  acquired  title,  and  that  owne^ 
ship  is  now  represented  by  certificates  of 
stock,  whereas  formerly  it  was  evidenced  by 
deeds  of  conveyance.  In  conveying  to  this 
defendant.  It  is  true,  these  promotors  dealt 
in  their  own  Interests,  but  they  conveyed  to 
a  corporation  whose  entire  capital  stock  they 
also  owned.  The  consideration  for  the  trans- 
fer passed  from  the  same  parties,  in  their 
capacity  as  shareholders  of  the  corporation, 
to  themselves  as  individuals.  The  grantors 
acted  not  solely  for  themselves,  as  individ- 
uals, but  also  for  the  corporation  whose  capi- 
tal stock  they  owned,  and  the  ttansaction 
should  be  regarded  as  one  In  which  the  same 
parties  are  grantors  and  grantees.  We  are 
of  the  opinion,  therefore,  that  the  same  equi- 
ties exist  against  this  defendant  as  against 
its  stockholders  who  were  its  grantors. 

The  'point  made  that  the  plaintiff  should 
not  recover  because  no  proof  was  made  of 
the  validity  of  the  Franklin  lode,  we  do  not 
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tblnk  tenable.  By  all  the  parties  to  this  snlt, 
before  Its  Institution,  the  Franklin  was  treat- 
ed as  a  valid  claim,  and  throngbont  the  trial 
the  same  assumption  was  indulged.  The  evi- 
dence may  not  be  very  direct  as  to  this,  but, 
In  any  event,  the  appellant  Is  not  authorized 
to  urge  this  objection  under  any  of  the  as- 
Blgnments  of  error.  Upon  the  whole  case, 
our  conclusion  is  that  the  findings  and  decree 
of  the  district  court  are  right,  and  according- 
ly the  decree  is  afSrmed.     Affirmed. 


WRIGHT  V.  PEOPLE. 
(Supreme  Court  of  Colorado.  Jan.  27,  1896.) 
CKiMiifAi.  Law— Plba— Rkoord. 
To  sustain  a  conviction  for  a  felony,  there 
must  have  been  a  plea,  and  the  record  most  af- 
firmatively show  the  arraignment  and  plea; 
Mills'  Ann.  8t  |  1467,  providing  that  all  crim- 
inal trials  shall  be  according  to  the  course  of  the 
common  law,  except  when  this  chapter  points 
ont  a  diSerrnt  mode;  and  section  1461  providing 
that  on  the  arraignment  of  a  prisoner  it  shall  be 
sufficient  for  him  to  declare  orally  that  he  is  not 
guilty,  which  declaration  or  plen  shall  be  imme- 
diately entered  on  the  minutes,  and  the  mention 
of  the  arraignment  and  such  plea  shall  consti- 
tute the  issue  between  the  people  and  the  pris- 
oner. 

Error  to  district  court,  Montrose  county. 
John  Wright  was  convicted  of   burglary, 
and  brings  error.    Reversed. 

Black  &  Catlin,  for  plaintiff  In  error.  B.  L. 
Carr,  Atty.  Gen.,  for  the  People. 

HAYT,  C.  J.  At  the  regular  October,  A.  D. 
1895,  term  of  the  district  court  of  Montrose 
county  an  Infonnatlon  was  filed  by  the  dis- 
trict attorney,  charging  plaintiff  In  error, 
John  Wright,  with  the  crime  of  burglary. 
Although  the  defendant  was  tried,  convicted, 
and  sentenced  for  the  crime  charged,  the  rec- 
ord fails  to  show  that  he  pleaded  to  the  infor- 
mation. The  failure  to  plead  seems  to  have 
been  first  called  to  the  attention  of  the  trial 
court  upon  the  motion  {(ht  a  new  trial.  This 
motion  should  have  been  sustained,  as  under 
our  practice  there  Is  no  issue  to  try  until  the 
defendant  pleads  to  the  information,  which 
plea  is  required  by  the  statute  to  be  made  a 
matter  of  record.  Mills'  Ann.  St.  g  1467,  pro- 
vides that  "all  trials  for  criminal  offenses 
shall  be  conducted  according  to  the  course  of 
the  common  law,  except  when  this  chapter 
points  out  a  different  mode."  Id.  1 1461,  pro- 
vides that:  "Upon  the  arraignment  of  a 
prisoner  it  shall  be  sufficient,  without  com- 
plying with  any  other  form,  to  declare  orally 
by  himself  or  herself,  or  bis  or  her  counsel, 
that  he  or  she  is  not  guilty,  which  declara- 
tion or  plea  shall  be  immediately  entered  up- 
on the  minutes  of  the  court  by  the  clerk,  and 
the  mention  of  the  arraignment  and  such 
plea  shall  constitute  the  issue  between  the 
people  of  the  state  and  the  prisoner;  and  if 
the  clerk  should  neglect  to  insert  in  the 'min- 
utes the  said  arraignment  and  plea,  it  may 
and  shall  be  done  at  any  time  by  order  of  the 


court,  and  then  the  error  or  defect  shall  be 
cured."  It  is  conceded  that  a  conviction  for 
a  felony  cannot  be  sustained  at  common  law 
in  the  absence  of  a  plea,  but  in  this  case  It  is 
claimed  that  the  record  sufficiently  shows 
that  the  defendant  did  plead  to  the  indict- 
ment This  claim  is  based  upon  the  charge 
of  the  court  to  the  Jury,  In  which,  after  de- 
tailing the  crime  charged  against  the  de- 
fendant, the  court  uses  the  following  lan- 
guage: '7he  defendant  has  interposed  the 
plea  of  not  guilty."  An  examination  of  the 
transcript,  however,  discloses  that  the  above 
statement  of  the  court  is  not  borne  out  by 
the  record  proper.  The  statute  quoted  re- 
quires the  plea  to  be  immediately  entered  up- 
on the  minutes  of  the  court  by  the  clerk,  and 
provides  that.  In  case  of  failure  to  make  the 
necessary  record  at  the  time.  It  may  be  done 
at  any  time  by  order  of  the  court  We  can- 
not doubt  that  the  learned  Judge  who  tried 
this  case  in  the  court  below,  upon  his  atten- 
tion being  called  to  the  failure  of  the  record 
to  show  affirmatively  that  the  defendant  had 
pleaded  to  the  Indictment,  would  have  Imme- 
diately caused  such  plea  to  have  been  en- 
tered, if  by  so  doing  the  record  would  have 
spoken  the  truth.  That  the  court  did  not 
cause  the  record  to  be  so  amended  Is  conclu- 
sive proof  that  the  facts  did  not  Justify  the 
statement  made  In  the  instruction.  Aside 
from  this.  It  has  been  held  in  many  cases 
that  the  record  must  affirmatively  show  the 
arraignment  and  plea  to  sustain  a  conviction 
of  a  felony.  Tundt  v.  People,  65  IlL  372; 
Aylesworth  v.  People,  Id.  301;  Price  v.  Peo- 
ple, 9  111.  App.  36;  Ray  v.  People,  6  Colo.  231. 
The  last  case  cited  contains  a  full  discussion 
of  the  entire  question,  and  it  must  be  regard- 
ed as  stare  decisis  in  this  state.  The  statute 
was  adopted  from  the  state  of  Illinois,  and 
In  holding  that  an  arraignment  and  plea  are 
Indispensable  to  a  valid  conviction  we  have 
simply  followed  the  rulings  of  the  Illinois 
court.  An  effort  was  made  at  the  last  ses- 
sion of  the  legislature  to  change  this  statute, 
and  senate  bill  145  was  introduced  for  that 
purpose,  but  it  failed  to  become  a  law.  This 
would  Indicate  that  the  legislature  did  not  at 
that  time  favor  a  change  of  practice  in  this 
respect  The  defendant  may  yet  be  required 
to  plead,  and  be  again  put  upon  trial.  The 
Judgment  of  the  district  court  must  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  require  the  defendant  to  plead 
to  the  information.    Reversed. 


SHANNON  V.  TIMM. 
(Supreme  Court  of  Colorado.     Feb.  8,  1896.) 

EaSRMBNTS — CONSTRUCTIOS     OP    DSED— EsTOPPEL. 

1.  A  deed  providing  that  the  grantor,  as  part 
consideration,  ''agrees  to  open  and  use  as  a  pri- 
vate alley"  a  specifically  described  strip  of  land, 
across  other  land  tjelonging  to  him,  to  the  land 
conveyed,  "to  be  used  as  a  private  alley"  as  long 
as  the  grantee  required  it,  and  reserving  title  to 
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truateeB  aeeo.  oon'reyliig  toe  Bame,  ao  not  «k- 
cept  a  ri^ht  of  way  preyioualy  couveyed  by  the 
owner,  will  not  est.:)-)  the  grantee  of  the  rl^t  of 
way  from  enforcing  his  right  thereto,  as  against 
the  grantee  of  the  £ust  deed,  where  the  deed  con- 
veying it  to  him  was  duly  recorded,  and  beth  he 
and  his  grantor  informed  the  grantee  of  the 
trust  deed  of  the  easement  claimed  and  granted 
by  them,  respeetiTely,  before  he  purchased. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Mary  Tlmm  agnlnst  Matt  Shan- 
ncHi  to  compel  defendant  to  open,  and  to  en- 
Join  him  from  obstructing,  a  private  alley. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    AflBrmed. 

On  the  4th  day  of  January,  1883,  John  Bu- 
mann  was  the  owner  In  fee  of  lots  14,  15,  and 
16  in  block  6  In  Case  &  Ebert's  addition  to 
the  city  of  Denver,  situate  at  the  nortbwest- 
«rly  comer  of  Blake  and  Twenty-Eighth 
streets.  Bach  of  these  lots  Is  26  feet  in  width 
by  125  feet  in  depth,  fronting  on  Blake  street, 
lot  16  being  at  the  comer  of  the  block;  lot  15 
next  adjacent  thereto,  and  lot  14  next  to  that 
Being  then  the  owner,  Bnmann  conveyed  by 
warranty  deed  to  Mary  Tlmm,  the  plaintiff  in 
this  case,  100  feet  off  the  front  end  of  lot  14; 
and  In  the  deed  of  conveyance,  which  was 
duly  recorded,  there  was-  this  provision:  "It 
is  expressly  agreed  by  the  parties  hereto,  aad 
as  a  part  of  the  consideration  hereof,  that  the 
said  party  of  the  first  part  agrees  to  open  and 
use  as  a  private  alley  the  following  describAd 
.strip  or  parcel  of  land."  Here  follows  the 
description,  which  embraces  a  strip  of  land 
in  the  shape  of  a  right-angled  paiallelogratn 
10  feet  in  width  on  Twenty-Eighth  street,  and 
extending  from  the  line  of  sold  street,  a  dis- 
tance of  75  feet,  across  and  immediately  ad- 
Joining,  and  at  the  rear  of,  the  front  100  feet 
of  said  three  lots.  Then  comes  the  following: 
"Said  strip  of  land  to  be  used  as  ^  private  al- 
ley so  long  as  party  of  second  part,  her  heirs 
and  assigns,  shall  require  the  same  for  such 
purpose.  The  title  of  said  10-foot  strip  of 
land  to  remain  in  the  party  of  the  first  part" 
Subsequently  Bumann  conveyed  lots  16  and 
16,  together  wltl:  other  properties,  by  qtilt- 
clalm  deed  to  one  Henry  Taubbesslng,  and 
thereafter  the  same  property  was  conveyed  by 
Taubbesslng  to  Mrs.  Bumann,  the  wife  of  the 
original  grantor,  and  both  of  the  deeds  w»% 
placed  upon  record.  While  Mrs.  Bumann  was 
the  owner  of  this  property,  she  borrowed  of 
the  plaintiff  the  sum  of  $2,000,  giving  a  trust 
deed  on  lots  15  and  16,  so  conveyed  to  her,  to 
secure  the  payment  of  said  note.  Afterwards, 
and  in  the  month  of  January,  1886,  the  trustee 
named  In  the  deed  of  trust  at  the  request  of 
the  plaintifl  (default  having  been  made  In  the 
payment  of  said  note),  after  due  notice,  sold 
the  property  embraced  in  the  trust  deed  to 
satisfy  the  note,  and  in  pursuance  thereof  ex- 
ecuted and  delivered  to  defendant.  Shannon, 
a  trustee's  deed,  he  "being  the  highest  bidder, 
conveying  to  him  the  property  described  in 


txuat,  nor  in  the  trustee's  d«ed,  was  these  any 
mention  of  or  referenoe  to  this  aUey  way. 
Bat,  befoie  the  defendant  purchased  these 
lots  at  the  sale  under  the  tmst  deed,  he  n^t>- 
tlated  tot  their  purchase  direct  from  Hn. 
Bumannt  who  was  the  legal  owtAr,  snt^eet  to 
the  Incumbrance  of  this  tmst  deed,  and  bad 
proceeded  so  far  as  to  pay  her  the  snan  of 
$100  on  the  purchase  price.  Apparently,  be- 
fore that  time,  he  did  not  know  that  the  prem- 
ises were  subject  to  the  lien  of  the  tmst  deed, 
and,  when  he  discovered  Uie  erlftence  of  the 
aaoK,  he  apjdied  to  the  plaintiff,  and,  vpoa 
advice  of  counsel,  an  arrangemoit  was  made 
between  plaintiff,  defendant,  and  lirs.  Bn- 
mann whereby  the  property  shonld  be  adrcr- 
tised  for  sale  under  tliis  deed  of  tmst.  and  be 
bid  in  by  defendant  for  the  sum  of  $1,725. 
which,  though  less  than  the  then  existing  in- 
combT8nce,  appeared  to  be  satisfactory  to  the 
parties  concerned.  It  also  appears,  from  tlie 
evidence,  as  found  by  the  trial  court,  that  the 
defendant,  Shannon,  at  the  time  he  was-  nege- 
tlatlng  wtth  Mrs.  Bumann  for  the  purchase 
of  lots  IS  and  16,  was  mformed  by  her  that 
the  plalntur  had  a  right  of  way  over  the  rear 
end  thereof,  and  It  further  appears  that  BIrs. 
Tlmm  herself  Informed  the  defendant,  both 
before  and  at  the  time  he  bid  in  this  property, 
of  her  ownevshlp  of  this  right  of  way.  Be- 
sides ttiis,  th««  was^  of  oourae;  the  constmct- 
Ive  notice  furnished  by  the  record  of  plain- 
tiff's deed  from  Bnnmnn.  Lots  15  and  16  re- 
mained untnclaKd  nntU  after  the  same  were 
porchased  by  the  deCeadant  and  until  a  short 
time  before  this  action  was  begun.  While  the 
lots  were  unlBdosed,  the  plalnOfl  had  auxeta 
to  the  rear  end  of  her  lot  by  driving  over  k>ta 
IS  and  16  in  any  manner  she  saw  fit.  She 
constantly  and  ualatermptedty  osed  the  alley 
way,  although  die  line  thereef  was  not  dis- 
tinctly marked  out  on  the  grovnd,  for  some 
time  before  the  coDUsencemeBt  of  this  suit, 
and  until  a  deep  ditch  in  Twenty-Blghth 
street,  running  along  the  bkx;k  to  the  south 
of  these  lots,  washed  out  by  the  running  of 
water  from  the  city  ditch,  prevented  plaln- 
tUTs  crossing,  over  upon  the  designated  alley 
way  in  the  rearof  lots  16  and  16,  and  thus  go- 
ing to  the  rear  end  of  lot  14,  her  property; 
and  this  accounts  for  the  conceded  fact  that 
after  the  ditch  was  there,  she  drove  over  and 
used  as  a  passage  way  any  parts  of  lots  16 
and  16  that  were  convenient.  So<m  after  the 
defendant  bought  these  premises  he  fenced 
the  whole  of  lots  15  and  16,  thus  inventing 
Ingress  and  egress  by  this  alley  to  and  from 
the  rear  end  at  lot  14.  This  snlt  is  brougiit 
for  the  purpose  of  compelltng  the  defendant  to 
take  down  the  fences  and  open  the  alley,  and 
to  enjoin  him  from  further  obstructing  the 
same.  The  court  below  found  the  issues  of 
fact  in  favor  of  the  plaintiff,  and  entered  a 
decree  ordering  the  fences  taken  down,  and 
enjolntng  the  defendant  from  farther  intep- 
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ference  with  plaintiff's  right  of  way.  Fiom 
this  decree  the  defendant  brings  the  case  hose 
upon,  an  appeal 

SolllTsn  ft  May,  for  appellant.  Mary  Thnm, 
in  pro.  pe>. 

GAMPBBUi,  J.  (after  stating  the  facta). 
This  controyersf  may  best  be  presented  by 
considering  the  defenses  interposed  by  the 
defendant,  which  are— First,  that  the  words 
contained  in  the  deed  from  Bumann  to  the 
plaintiff  in  relation  to  the  right  of  way  do  n«t 
amount  to  a  grant  In  prsesentl,  but,  at  nost, 
are  only  a  covenant  to  execute  a  deed  for  the 
right  of  way  at  some  future  time,  and  that, 
for  this  reason,  the  plaintiff's  only  remady  Is 
by  an  action  at  law  against  her  grantor  f«r 
damages  for  falling  to  execute  tils  agreeKKBt; 
second,  if  this  Is  not  true,  that  the  tippeUae 
Is  estopped,,  l^  reason  of  silently  standing  by 
at  the  trustee's  sale  made  at  her  Instaace  and 
request,  and  not  Informing  the  plalatUt  wf 
the  claim  which  she  now  asserts.  Undsc  the 
facts  of  this  case  we  are  relieved  of  tb»  ne- 
cessity of  detecmlnlng  whether  or  not  this 
right  of  way  is  a  continuous  or  dIscontlnuDtis 
easement,  whether  apparent  or  nonanpar-eoft, 
and  so  whether  or  not  the  defendant,  who 
holds  the  servient  estate,  took  charged  an  aet 
charged  with  notice  of  the  existcaice  of  the 
easement  as  depending  upon  the  ostwe-  of 
the  same.  Nor  do  we  think  that  the  proposi- 
tion advanced  by  defendant,  that  there  was 
no  grant  of  this  easement  in  the  deed  of  Bu- 
mann to  the  plaintiff,  has  any  weight  The 
law  endeavors  to  give  effect  to  the  intentton 
of  the  parties,  whenever  that  caa  be  done  con- 
sistently with  rational  construction;  and,  If 
necessary  to  that  aid,  an  agreement  to  coay^ 
may  sometimes  be  held  to  be  equivalent  to  a 
grant  Here  the  proposed  alley  way  was  des- 
ignated by  a  clear  and  unambiguoua  descrip- 
tion in  the  deed  itselt  The  grantor  reserved 
to  himself  the  naked  legal  title  of  the  ground 
over  which  the  right  of  way  was  to  be  e»- 
Joyed,  which  wae  to  be  used  *'so  long  as  the 
grantee,  her  heirs  and  assigns,  slvould  require 
the  same  for  such  purpose."  Nothing  forthar 
by  the  parties  to  this  Instrumeot  was  required 
to  be  done  to.  give  to  the  giantee  the  rights 
which  she  had  purchased,  and  for  which  she 
had  paid  the  consideration.  This  language. 
In  Itself,  Is  sufficient  to  pass  to  the  grantee 
this  private  way.  Stetson  v.  Curtis,  lis  Mass. 
266;  Railroad  Co.  v.  Battle,  66  N.  0.  540-546; 
Smitb  T.  Wem,  OS  Cal.  206,  28  Pae.  M4; 
Parker  t.  Nightingale,  6  Allen,  341.  But,  sn^ 
pose  It  was  not  Certainly,  there  appeared 
on  record  an  agreement  for  the  conveyance 
of  a  private  way,  to  compel  specific  perform- 
ance of  which  contract  an  action  lies  both 
against  the  grantor,  Bumann,  and  his  remote 
grantee,  the  defendant,  who  Is  charged  with 
notice  of  the  recorded  deed. 

The  estoppel  In  pals  luged  here  does  not 
arise,  for  various  reasons.  The  defendant 
well  knew,  from  the  plaintiff's  recorded  deed, 


that  an  afttenopt,  at  least,  had  been  made  to 
create  the  eaaemcBit  of  a  private  altey  for  her 
benefit  upon  the  land  which  be  proposed  to 
buy;  and,  when  he  negotiated  with  Mrs.  Bu- 
mann, she  told  him  that  plaintiff's  rights  in 
this  alley  must  be  respected,  if  he  purchased 
lots  15  and  16,  and  the  plaintiff  herself  in- 
formed defendant  both  before  and  at  the 
time  he  bid  in  the  property  at  public  sale,  and 
before  he  parted  with  his  money,  that  she 
owned  thUr  right  of  way,  and  intended  tc(  use 
the  same.  Under  oiu:  statutes  (Mills'  Ann.  St. 
g  446),  by  plaintiff's  recorded  deed  the  defend- 
ant had  coostruetlve  aetice  of  her  rights,  and, 
beMdes  this,  he  wsa  in  apt  time  Informed  by 
persons  from  whom  such  Information  should 
be  acted  upon  and  observed  by  a  proposed 
pwchaaer,  that  tbe  plaintiff  claimed  rights 
ta  the  land  which  he  proposed  to  buy.  It  is 
true  that  neither  the  deed  of  trust  nor  the 
trust  deed  contains  any  exception  or  reserva- 
tioB  of  this  alley  way,  bat  In  the  plaintiff's 
deed  there  was  a  grant  of  this  alley  way,— 
at  least,  as  defendant  ccncedes,  an  agreement 
to  convey,— and  as  it  provided,  also,  that  the 
legal  title  to  the  ground  was  reserved  to  the 
grantor,  Bumann,  the  latter  could  convey,  and 
his  grantees  take,  only  the  naked  legal  title, 
subject  to  the  easement.  It  is  evident  that 
such  was  the  understanding  of  the  defendant, 
and  that  he  was  aware  that,  by  his  deed,  he 
conkl  take,  as  against  tbe  plaintiff,  only  this 
naked  legal  title.  But,  if  this  were  not  so, 
still  the  plaintiff  is  not  estopped  to  assert  her 
claim  to  this  easement  by  anything  that  oc- 
eorred  mt  or  before  the  sale  under  the  trust 
deed.  In  Griffith  v.  Wright,  6  Oolo.  248,  and 
Patterson  v.  EUtobeock,  3  Got*.  »38,  it  was 
held  that  essential  elements  of  estoppel  by 
coBdoet  are,  taiter  alia,  that  there  nmst  be  a 
eoBeealment  of  a  matetlal  fact,  and  that  the 
person  from  whom  it  was  concealed  must 
have  been  ignorant  of  the  truth  of  the  matter, 
and  must  have  been  ludaced  to  act  becamie  of 
suefa  ooDcealmeiKt  It  is  evident  that  not  one 
of  these  three  etessents  is  peesent  in  this 
case;  for,  as  has  been  said,  iJo*  defendant 
well  knew,  both .  constrvictivdy  and  actually, 
that  the  plaintiff  claimed  to  own,  and  to  ex- 
ercise her  right  to  use,  a  private  alley  way 
over  and  across  the  tanda  which  the  defend- 
ant proposed  to  buy.  Nocooceolment  by  her 
was  practiced  upon  hiso.  No  slIeBce  was 
n»aintalned  wheo  it  was  her  duty  to  act.  On 
the  contrary,  at  lesat  twice,  as  was  found  by 
the  trial  court,  she  informed  tiiaiof  her  rights. 
This  eootentioB  that  the  defendant,  by  rea- 
8«B  of  tbe  silence  of  tbe  plaintiff,  waB  induced 
to  part  with  hie  money,  and  take  his  deed 
ignerant  of  the  claim  which  she  asserts  In 
this  action.  Is  entirely  without  foundation. 
The  price  which  he  paM  for  tbe  land  which 
he  bought  was  oaij  what,  willingly  and  with 
full  knowledge  of  the  plaintiff's  record  rights, 
and  her  own  assertion  in  relation  thereto,  he 
bargained  to  pay  before  the  mutual  arrange- 
ment was  entered  into  for  going  through  the 
mere  formaUty  of  advertising  the  property 
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NORHIS    T.   COLORADO   TUEKEY 

HONESTONB  CO. 

(Supreme  Court  of  Colorado.     Feb.  8,  1896.) 

EviDBNOK— Rbvisw — BcrrioiBNOT  OF  Rboord — 
Debd — Mutual  Mistake— Reforkation — RiOHT 
Pbrsonai.  to  Quakteb  —  CJojiplaist  —  BOPFI- 
CIENCT. 

1.  The  sufficiency  of  the  evidence  cannot  be 
reviewed  where  no  exception  was  talcen  to  the 
final  judgment. 

2.  A  complaint  alleging  that  defendant,  who 
owned  the  north  half  of  a  government  subdivision 
containing  80  acres  of  land,  throngh  her  agent 
represented  to  plaintiffs  grantors  that  the  north- 
east quarter  thereof,  containing  40  acres,  includ- 
ed a  certain  site:  that  said  grantors,  relying  on 
such  representationB,  contracted  to  buy  the  40- 
acre  tract  on  which  it  was  situated,  and  that  in 
performance  thereof  defendant  conveyed  and 
plaintiff  accepted  a  conveyance  of  said  northeast 
quarter,— is  insufficient  to  entitle  plaintiGF,  on  the 

f  round  of  mutual  mistake,  to  have  the  deed  re- 
ormed  so  as  to  include  40  contiguous  acres  of 
the  80-acre  tract  on  which  the  site  is  located,  ir- 
respective of  government  subdivisions,  since  it 
fails  to  show  that  defendant  ever  intended  to 
convey  any  other  land  than  that  actually  con- 
veyed. 

3.  A  grantee's  cause  of  action  against  a 
grantor  for  conveying  through  mutual  mistake 
land  other  than  that  wnich  it  was  the  intention  of 
both  parties  should  be  conveyed  is  personal  to 
the  grantee,  and  net  a  covenant  running  with  the 
land,  and  will  not,  therefore,  without  apt  words 
of  assignment,  pass  to  a  purchaser  from  the  gran- 
tee under  a  deed  which  describes  the  same  land 
described  in  the  deed  to  his  grantor. 

Appeal  from  district  court,  Jefferson  coun- 
ty. 

Action  by  the  Colorado  Turkey  Honestone 
Company  against  Retta  B.  Norrls  to  reform 
a  deed.  From  a  judgment  for  plaintlflC,  de- 
fendant appeals.    Reversed. 

The  appellant,  who  was  one  of  the  defend- 
ants below,  was  the  owner  of  an  80-acre  tract 
of  land,  being  the  north  one-half  of  the 
northeast  one-quarter  of  section  12,  etc.,  in 
Jefferson  county,  Colo.  Through  John  C. 
Norrls,  her  agent,  a  contract  of  sale  was 
entered  Into  in  her  behalf  with  William 
Casey  for  a  40-acre  tract  of  this  land,  upon 
which,  as  It  is  alleged,  were  located  the 
mouth  of  a  caflon,  a  building  site  for  a  hotel, 
and  a  large  and  valuable  honestone  quarry. 
Casey  afterwards  assigned  to  William  L. 
Durbin  a  one-balf  interest  in  the  contract 
The  complaint  in  this  case  alleges  that  John 
C.  Norris,  as  the  defendant's  agent,  went 
with  Casey  upon  this  80-acre  tract,  and  rep- 
resented to  him  that  be  knew  the  goTem- 
ment  comers  of  the  same,  and  pointed  them 
out  to  Casey  upon  the  ground  in  such  a  way 
that  the  said  mouth  of  the  caQon,  building 
site,  and  honestone  quarry  thereby  appeared 
to  be  situate  within  the  northwest  one-quar- 
ter of  said  northeast  quarter  of  section  12. 
To  carry  out  the  contract,  a  deed  dated  Au- 
gust 10,  189 j.  was  executed  to  Casey  and 


strument  evidencing  the  transfer  described 
the  land  conveyed  aa  the   "northwest  on» 
quarter  of  the  northeast  one-quarter  of  sec- 
tion 12";  and  that  the  said  Casey  and  Durbin, 
believing  that  the  said  description  Included 
the  particular  parcel  of  land  which  they  de- 
sired to  buy,  toolc  the  deed  of  conveyance, 
and  paid  their  money  therefor.    About  the 
same  date  Casey  and  Durbin  conveyed  an 
tmdivlded  one-third  interest  in  said  land  to 
I.  B.  Porter,  and  on  the  lltb  day  of  Septem- 
ber,  1891,  Casey,    Durbin,  and   Porter  con- 
veyed the  same  land  (viz.  the  northwest  one- 
quarter  of  the  northeast  one-quarter  of  sec- 
tion 12)  to  the  plaintifr  in  this  case,  the  Colo- 
rado Turkey  Honestone  Company.    The  com- 
plaint  further  alleges   that   within  a  short 
time  after  plaintiff  discovered  this  mistake 
this  suit  was  brought,  the  object  of  which  is 
to  reform  said  deed  of  conveyance,  and  make 
it  speak  the  contract  and  Intention  of  the 
parties,  so  that  the  deed,  as  reformed,  may 
describe  a  40-acre  tract  of  land  embraced 
within  said  80-acre  tract,  and  within  whose 
Ixjundaries   are   situate   the    mouth    of   the 
caSon,  the  building  site,  and  the  honestone 
quarry.      Casey,    Durbin,   and   Porter   were 
made  defendants  with  Mrs'.  Norris,  and  they 
answered,    disclalmliig    any    rights    In    tliia 
land  adverse  to  the  rights  of  the  plaintiff, 
and  conseatlng  to  any  decree  the  court  might 
make  respecting  them.    The  defendant  Nor- 
ris answered,  denying  all  the  material  alle- 
gations of  the  complaint,  and  upon  trial  to 
the  court  without  a  jury  all  of  the  Issues  of 
fact  made  by  the  pleadings  were  found  by  the 
court  In  favor  -if  the  plaintiff.    A  decree  was 
entered  reformin,*;  said  deed,   malting  it  so 
read  that  out  of  the  80-acre  tract   of  land 
which  formtrly  had  been  owned  by  appel- 
lant a  40-acre  tract  was  carved,  including  a 
portion  of  both  40-acre  tracts  as  subdivided 
by  the  government  survey,  and  vesting  the 
title  thereto  in  the  plaintiff  company.    This 
reformed  deed  Included  all  of  said  80-acre 
tract  except  a  strip-  of  land  containing  about 
8  acres  on  the  westeriy  end  of  the  80-acre 
tract,  and  a  strip  of  altout  32  acres  upon 
the  easterly  end  thereof,  which  two  noncon- 
tiguous tracts  the  court,  by  its  decree,  award- 
ed to  Mrs.  Norris.    From  this  decree  she  has 
appealed  to  this  court 

O.  B.  Liddell,  for  appellant  John  A.  Perry, 
for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
A  number  of  errors  have  been  assigned  by 
the  appellant  relating  to  the  rulings  of  the 
court  upon  the  admissibility  of  evidence, 
to  the  insufflclency  of  the  evidence  to  sus- 
tain the  findings  and  decree,  to  the  in- 
sufflclency of  the  complaint,  and  to  the  de- 
nying of  appellant's  motion  for  a  nonsuit 
The  contention  of  appellee  is  that  we  cannot 
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review  the  evidence  for  the  purpose  of  de- 
termining Its  Bufflclency  to  support  the  find- 
ings and  decree,  because  appellant  saved  no 
exception  to  the  final  judgment.  This  court 
has  repeatedly  so  held,  and  the  authorities 
are  collected  in  the  case  of  Jerome  v.  Bobm, 
40  Pac.  570,  21  Colo.  — .  We  are  not  satis- 
fied that  the  complaint  sets  up  with  suffi- 
cient precision  such  a  mutual  mistake  as 
would  entitle  the  original  grantees  to  a  ref- 
ormation of  the  deed,  or  that  It  clearly  ap- 
pears that  the  strip  of  land  described  In  the 
complaint  was,  as  a  matter  of  fact.  Intended 
to  be  conveyed  by  the  grantor;  but,  on  the 
contrary,  giving  to  the  complaint  the  utmost 
plaintiff  can  claim,  we  are  of  opinion  that 
the  appellant  never  Intended  to  convey  any- 
thing but  the  northwest  quarter  of  the  north- 
east quarter  of  section  12;  certainly  never  in- 
tended to  convey  a  40-acre  tract  carved  out 
of  the  larger  tract,  disregarding  entirely  the 
government  subdivisions.  Such  being  the 
case,  merely  because  of  the  alleged  fraudu- 
lent representations  made  by  the  appellant 
that  the  hotel  site,  quarry,  and  mouth  of 
the  cafion  were  within  this  40-acre  tract 
80  conveyed,  plaintiff  had  no  right  to  a  deed 
for  an  entirely  different  40-acre  tract  out  of 
the  larger  tract  Including  these  desired 
things.  For  such  fraud.  If  established,  it  is 
true,  there  Is  a  remedy,  but  it  is  not  a 
reformation  of  the  deed  which,  in  effect,  is 
to  compel  a  conveyance  from  the  grantor  of 
something  which  she  never  intended  to  con- 
vey, as  a  punishment  for  her  alleged  misrep- 
resentations, but  rather  the  remedy  Is  a  re- 
scission of  the  contract  or  a  suit  for  damages 
by  the  grantees  against  their  grantor.  There 
are,  however,  other  insufflclencies  In  the  com- 
plaint which  bar  a  recovery.  The  action,  as 
stated,  is  founded  upon  a  mutual  mistake  of 
the  grantor,  Norris,  and  her  grantees,  Dur- 
bln  and  Casey,  whereby  a  40-acre  tract  of 
land  was  conveyed  which  it  was  neither  the 
intention  of  the  grantor  to  sell  nor  of  the 
grantees  to  buy,  but  the  real  Intent  and  pur- 
pose was,  on  the  one  side  to  sell,  and  on  the 
other  to  buy,  a  40-acre  tract  of  land  includ- 
ing "the  mouth  of  the  caSon,  the  quarry,  and 
the  building  site."  In  her  deed  to  Casey  and 
Durbln  there  was  described  as  the  subject 
of  the  grant  the  northwest  quarter  of  the 
northeast  quarter  of  section  12.  In  convey- 
ing to  Porter,  Casey  and  Durbln  described 
the  same  tract  which  was  mentioned  in  the 
deed  to  them,  and  In  the  deed  from  these 
three  to  the  appellee  company  the  same  de- 
scription is  found.  If,  as  Is  claimed,  by  con- 
duct which,  in  law,  is  a  fraud  upon  the  part 
of  appellant,  her  grantees  paid  their  money, 
and  took  a  deed,  for  land  different  from,  or 
of  less  value  than,  that  which  both  parties 
intended  should  be  transferred,  these  gran- 
tees have  their  remedy  against  their  grantor. 
If  this  right  of  action,  whatever  it  may  be, 
is  assignable  at  all,  it  cannot  be  transferred 
merely  by  a  conveyance  of  the  land,  and  it  is 
not  one  of  the  Implied  covenants  of  the  deed; 
V.43P.no.8— 65 


for  such  right  to  sue  Is  not  a  covenant  m» 
ning  with  the  land,  but  is  personal  Hence, 
to  effect  an  assignment,  there  must  be  em- 
ployed ai>t  and  appropriate  words.  There  is 
no  claim  that  this  right  or  cause  of  action 
was  ever  assigned,  as  such,  by  appellant's 
Immediate  grantees  to  the  appellee;  but, 
on  the  contrary,  the  theory  of  the  complaint 
Is  that  this  right  of  action  passed  from  ai>- 
pellee's  grantors  to  It  as  a  covenant  running 
with  the  land.  But  such  Is  not  the  law. 
It  Is  doubtless  true,  as  a  general  rule,  thnt 
the  assignee  of  property  takes  it  subject  to 
all  the  obligations  and  liabilities,  and  clothed 
with  all  the  rights,  which  attach  to  it  in  the 
hands  of  the  assignor;  and  that  a  purchaser 
ordinarily  will  be  subrogated  to  all  the  rights 
of  the  vendor  in  the  property,  even  though 
they  are  not  expressly  conveyed  to  him. 
Broom,  Leg.  Max.  (8th  Ed.)  472;  Sheld.  Subr. 
S  34.  But  the  facts  of  this  case  do  not  bring 
It  within  the  application  of  the  foregoing 
authorities.  A  grantee's  cause  of  action 
against  his  grantor  for  such  misrepresenta- 
tion as  was  made  by  the  appellant  In  this 
case  is  a  personal  one,  and  does  not  pass  to 
any  subsequent  purchaser  from  the  grantee. 
Ordinarily,  a  mere  right  of  action  which  has 
become  vested  in  his  grantor,  such  as  an  ac- 
tion for  deficiency  In  the  quantity  of  the 
land,  or  (as  In  this  case)  an  action  for  con- 
veying, as  the  result  of  a  mutual  mistake, 
land  other  than  that  which  It  was  the  inten- 
tion of  both  parties  should  be  conveyed,  and 
which  entitles  the  vendor  to  an  action  against 
the  original  owner  for  such  deficiency  or 
such  mistake,  wiU  not  extend  to  the  pur- 
chaser whose  deed  merely  describes  the  same 
land  as  conveyed  to  his  original  grantor. 
Sheld.  Subr.  |  37;  Collins  v.  Swan,  7  Bob. 
(N.  Y.)  623;  WlUoughby  v.  Middlesex  Co., 
8  Mete.  (Mass.)  296;  Lawrence  y.  Montgom- 
ery, 37  Cal.  183;  Davis  v.  Clark,  33  N.  J. 
Eq.  579;  ChambllBs  v.  MlUer,  16  La.  Ann. 
713.  The  mere  fact  that  the  appellant's 
grrantors  are  defendants  here,  and  In  their 
answer  disclaim  any  rights  adverse  to  appel- 
lee, is  not  equivalent  to  an  allegation  of  an 
assignment  to  it  of  their  rights,  nor  does  it 
supplement  the  complaint  so  as  to  make  it 
complete  In  this  respect  An  examination  of 
the  answer  shows  that  this  defect  In  the 
complaint  Is  not  thereby  cured.  There  can 
be  no  pretense  In  this  case  that  the  plaintiff's 
grantors,  at  the  time  they  purchased  from 
the  appellant,  were  acting  for  It,  or  in  its  be- 
half. It  was  incorporated  after  these  trans- 
actions took  place,  and  there  is  nothing  In 
the  record  to  show  that  Its  formation  was 
contemplated  at  the  time  of  the  original 
transfer,  nor  that  it  has  any  rights  other 
than  or  different  from  those  of  any  other 
grantee  under  a  deed  of  conveyance.  Be- 
cause of  the  insufficiency  of  the  complaint 
the  decree  below  cannot  stand.  The  Judg- 
ment and  decree  should,  therefore,  be  re- 
versed, and  the  cause  remanded,  and  it  in 
so  ordered.    Reversed. 
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CBiHiNiiV  La.w— Bail — C!on8tbuotiok  of  Statotb 

— CoRPORAl  FUNIsaHENT  DbFINBD — 

Al/fBRSEDEAS. 

1.  tJotastrntng  Otn.  fet.  1883,  §  972,  enrpow- 
eriB«  the  supreuie  cowrt,  or  a  jmtice  thereof,  to 
grant. a  supersedeaa,  and  fino  to  admit  a  prisoner 
to  bail  in  certain  criminal  cases  t>ending  review, 
"provided,  nowever,  that  in  cttses  where  corporal 
pnafehm^t  a  inflicted  the  prisoner  shall  in  no 
case  be_  balled,"  ^e  words  "corporal  punish- 
ment," in  the  proviso,  do  not  include  imprison- 
ment, but  are  used  m  the  restricted  sense  denoting 
pnuishmc'nt  TipoB  Vhe  b6dy,  gut*  m  whippittg,  the 
statute  haTJDg  been  copied  froHi  that  of  an  old- 
er state,  and  the  pronso  being  probably  of  an- 
cient origin, 

2.  Gen.  St.  1883,  f  ^t,  makes  ttie  granting 
ef  &  BT^iersedeas  and  the  adtiiitving  of  a  prisoner 
to  bdil  pending  a  review  separate  and  independ- 
ent acta  of  the  flupreme  court  or  justice  acting 
thereon,  and  an  order  Which  seems  to  mft^e  the 
snperseaeas  dependent  on  "the  furnishing  of  tte 
bail  fixed  thei'ein  will  be  corrected. 

Bi+or  to  district  Cburt,  Soiilder  county. 

John  3.  Rfteheiy  Was  convicted  of  murdw  In 
ttie  second  degree,  and  brings  enrroir.  Petition 
at  def^dant  to  amend  an  offler  granting  a  sn- 
pfetsedfcBfl,  and  admitting  lilna  to  Mil.  Grant- 
ed. 

Tb*  foWO'wIng  provlBiofB  ot  the  Matnte  Is 
necessary  to  a  correct  understanding  of  tbe 
optniotn:  "Writs  oi  error  m  all  criminal  cases 
not  capital  slian  be  bonsldelred  as  writs  of 
right,  and  teste  of  course,  but  no  writ  Of  er- 
ror Bteall  be  a  Supersedeas  unless  tbe  sopteme 
court  *  •one  of  the  Justices  thereof  In  vaca- 
tion, after  Inspecting  a  copy  of  the  record,  cer- 
tified fts  In  the  preceding  section,  together  with 
an  assignment  of  tbe  errors  relied  on  for  a  re- 
rertuA  of  the  Judgment,  rfiaQ  be  of  opinion 
that  there  Is  reasonable  cause  for  aHowing  a 
writ  of  etror;  in  such  case  the  writ  shall  be 
granted  by  oMer  endorsed  on  tbe  back  ot 
sttdi  record.  In  *Fhlch  case  the  cleA  of  the  su- 
preme court  sbatl  Issue  a  supersedeas,  whlrti 
shall  bav«  tbe  affect  [eWect]  to  stay  tie  ere- 
cutlon  •Of  the  sentence,  but  not  to  discharge 
the  prisoner  from  custody.  If  the  party  ap- 
pilylng  for  such  ^rit  of  errdr  shaffl  at  the  time 
be  In  curtody,  under  the  authority  ot  the  Jndg- 
ibelit  prayed  to  he  superseded,  und  the  said 
Ooutt  or  Justice  shall  be  of  opftiloB  that  the 
patty  obtatning  such  writ  of  'error  •ought  to 
be  bJiBcd  tin  the  determlatition  of  snch  writ 
Of  ■etror,  the  said  supreme  court  or  justice 
may  make  sn  order  to  discharge  such  prison- 
er from  custody,  upon  the  prisoner  entering 
Into  a  recognizance  to  the  people  of  the  state, 
before  the  sheriff  of  the  county  whete  she  or 
he  Shall  be  Imprisoned,  in  such  sum  and  with 
such  security  as  said  court  or  Justice  shall  pre- 
scribe, which  recognizance  shall  be  condition- 
ed that  the  prisoner  will  appear  in  the  nejt 
district  court  to  be  holden  In  the  county  where 
the  trial  of  such  prisoner  took  place,  and  at 
each  subsequent  term  of  the  district  court,  on 
the  first  days,  until  the  determination  of  such 
writ  of  error,  and  that  he  will  be  present  and 
submit  to  such  order  as  the  supreme  court 


depart  the  court  without  leav&  tht  »«cog- 
nizance  bo  taten  e&all  be  retarded  to  tbe  next 
district  Court,  and  there  Altered  at  record, 
and  such  proceedings  may  be  -tSieicon  bad,  in 
case  of  a  breach  of  the  cobiRtioim  ot  SnCh  re- 
cognizance, as  shall  be  according  to  the  conrBe 
of  the  common  law:  provided,  however,  that 
in  cases  where  corporal  puui^ubent  Is  infllctp 
ed  tbe  prisoner  shall  In  no  case  be  faisUed;  up- 
on tbe  affirmance  of  any  jadenieM  bronght  in- 
to the  supreme  court  by  vit*se  Of  this  Section, 
the  said  court  shall  orrder  and  dlract  ihe  dis- 
trict court  to  carry  Into  effect  ffie  Judgment  of 
the  court  below.  In  ccuw  of  affirmance,  Judg- 
ment shall  be  given  for  costs  against  tbe  par- 
ty prosecntfijg  midh  writ  ot  erpM,  and  execu- 
tion Bhafl  Issue  therempon  from  the  kiKneme 
court"     ewn.  St  Oolo.  1883,  |  WB. 

{^ttersOn,  Bichardson  &  Hawkins,  for  plais- 
tiff  In  «iTor.  B.  li.  GaiT,  A^tty.  Geo,  fer  the 
People. 

HATT,  O.  J.  At  the  Oetobeh,  A.  D.  1895, 
term  of  the  district  court  of  Boulder  codnt;. 
plalntttr  In  etror,  3abA  J.  RHcbey,  WM  uM 
and  convicted  of  murder  In  the  Seeend  degt«e, 
and  sentenced  to  20  yebrb'  lmtiriBra<t>eDt  la 
Ihe  state  penitentiary  at  haM  Iab«r.  'To  this 
Judgment  {)iaintHr  in  etrot  ekct^ted,  AM  ob- 
tained a  May  0<r  escecutlon  from  tbe  district 
court  un^  the  I^coi^d  of  tbe  ttUA  itMA  Iw 
lodged  In  ithiS  Ootu^  and  «in  «it)ipUcartien  for  a 
supersedeiis  and  hall  could  be  detennhied. 
On  tbe  26th  day  of  iDecember  the  record  was 
filed  in  tbls  cotirt  aod  a  vnft  of  error  Issned. 
At  the  same  time  (m  application  was  taade 
to  have  the  writ  ot  error  made  a  mpts^sedeas, 
and  the  defendant  discharged  upon  baO,  pend- 
ing further  proceedings.  This  appDcatka 
coming  on  to  be  heard  before  two  of  tiie  im- 
tices  of  this  court  In  vaoation,  hnd  it  a{q)ea^ 
Ing  that  there  was  reasonaMe  came  for  al- 
lowing tbe  same.  It  was  orde^efl  Chat  tbe  writ 
ot  error  should  be  made  a  •supersedeas  npoo 
the  plaintiff  In  error  entering  Into  a  ^ecog- 
nlisance  to  the  people  of  tbe  state  of  Colorado, 
before  tbe  sheriff  of  BOuIder  ccnaty,  wwdl- 
tloned  according  to  law  In  aadb  case  made 
and  provided.  In  tbe  sum  ot  (7,000,  with  good 
and  sufficient  sureties,  to  he  approved  hy  fte 
sheriff,  etc.  Under  this  order  the  prtsMW 
was  held  In  the  cotmty  Jail  of  Boulder  coontf 
for  something  like  30  days,  when,  ftuppeartng 
to  the  sheriff  that  he  would  be  tuable  to  give 
ball,  he  undertook  to  eonvey  hita  to  the  state 
penitentiary  at  Canon  City,  but  before  he  was 
Incarcerated  In  such  Institution  he  was  taken 
from  the  hands  of  tlie  officer  by  a  writ  of  ha- 
beas corpus,  and  lodged  In  tbe  Jail  of  Ara- 
pahoe coimty,  where  he  is  now  confined.  BHs 
counsel  claim  that  the  original  order  was  er- 
roneous. In  that  It  reqOiped  the  defendant  to 
give  bond  as  tbe  condition  vpan  which  th« 
Judgment  could  only  be  superseded.    We  ar» 
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BOW  asked  to  correct  tbe  older  nutde  la  vaea- 
tkto,  abd  to  reatand  tke  prlsoDer  to  the  cesn- 
t7  J&U  of  ]3oDlder  oonnty,  tn  be  thereii]  'con- 
fined prading  proceedl&gs  In  thla  court  unleM 
baU  be  procured. 

The  BtKtate  wtaidk  controlB  the  practice  in 
this  and  other  cases  vpon  writs  of  error  In 
crlmtnal  caaea  not  capital  was  taken  firom 
the  Btste  of  nUnoia,  and  may  be  fomd  upon 
pages  188,  189,  of  the  Bevislon  of  1845.    The 
statute  was  adopted  bodily  In  this  state  in 
tlie  year  1861,  and  has  remained  ma  a  part  of 
«ur  law  to  the  present  time.    Alithoogh  the 
practice  vnder  It  baa  not  been  eattrely  uni- 
form, thlB  la  tke  first  time  that  counsel  have 
caUed  iiyon  the  conrt  to  c«mstme  Its  aeTeral 
provisians,  and,  in  so  far  as  we  are  advised, 
the  stqjreme  court  of  Illfaiois  has  never  passed 
upon  the  act.    A  reading  of  tbe  sectioa  dis- 
doses  its  ptupose  to  be  tbe  accompUshment 
of  three  specMed   ttatngs,   tIb.:   First,   tbe 
makteg  of  a  writ  of  error  in  any  criminal 
<aBe  not  capital  a  writ  of  ilgbt,  and  to  issue 
of  course;    second,  to  provide  tliat  tbe  writ 
-of  error  sfaaU  be  made  a  sapersedees  upon 
the  order  of  tbe  supreaie  court,  or  of  tnie  o( 
the  jTHrtlces  in  vacation;  tfalrd,  to  provide  for 
the  cHacbaise  of  a  prisoner  upon  bail  under 
-certain  condHions.  pending  the  final  deter- 
minatkai  of  the  case  In  the  'supreime  eenrt 
Upon  tbeae  points  there  is  no  controversy. 
Under  the  statute  tbe  maklBg  or  refusing  to 
make  a  writ  of  error  a  supersedeas  Is  in  bo 
way  dependent  npon  the  question  of  bail;  In 
other  words,  bail  is  made,  by  the  statute,  an 
Independent  matter.    If  tbere  is  reasonable 
canse  for  allowing  a  writ  of  error,  the  clerk 
Shan  Isme  supersedeas  npoa  the  order  of  the 
comt  Bi  term  time,  or  a  judge  in  vacation; 
and  If,  tn  tbe  opinion  of  the  court  or  lodge, 
the  party  ought  to  be  balled  until  the  deteor- 
mlnatton  of  such  wrH:  of  error,  an  order  for 
this  purpose  shall  also  be  made.    TJp  to  this 
point  the  statute  is  i^ain  and  unambtguoos. 
Whatever  of  tmoertalnty  Is  to  be  found  in 
tbe  act  grows  out  of  the  foUowing  proviso, 
to  wit:    "Provided,  however,   that  in  oases 
where  corporal  punishment  Is  inflicted  the 
prisoner  shall  In  no  case  be  bailed;    trpon 
the  affirmance  -of  any  Judgment  brought  into 
the  supreme  court  by  vtrtne  of  tlils  section, 
the  said  court  shall  order  and  direct  the  dis- 
trict court  to  carry  into  effect  the  Judgment 
of  the  court  below."    In  the  Illinois  statate 
tile  semicolan  is  Inserted  after  the  word  "sec- 
tion," so  that  tbe  statute  reads  as  follows: 
"Provided,  however,  that  In  cases  when-e  cor- 
poral panishment  Is  inflicted,   tbe  prisoner 
shall  in  no  caae  be  bailed  upon  tbe  affirmance 
of  any  Judgment  brought  into  the  supreme 
court,   by   virtue  of  this  section;    the  said 
court  Shan  order  and  direct  tbe  circuit  court 
to  carry  Into  effect  the  Judgment  of  tbe  court 
below."    Kev.   St.  1845,  p.  199.    Tbe  phrase 
"corporal  punishment,"  In  Its  enlarged  mean- 
ing, nndoobtedly  embraces  all  kinds  of  pnb- 
hhment  of,  or  Inflicted  upon,  the  body,  In- 
'dnding  imprlBomnent;    hence  tbe  attorney 


general  contends  tbat,  where  Imprisennkait 
la  a  part  of  tbe  penalty,  this  court  la  without 
power  to  adnit  t^e  prisoner  to  bail  «ipoa 
writ  of  error.  Gomsel  for  plaintiff  in  error, 
on  tbe  contrary,  urge  that  such  a  ceastruc- 
tlon  wooM  nulltfy  all  tbe  provisioas  of  tbe 
section  with  reference  to  bail,  and  In  effect 
deprive  the  defendant  of  the  chief  benefit  of 
tbe  writ  of  error.  They  ask  the  court  to 
construe  the  proviso  so  as  to  limit  the  pro- 
hibitory words  to  cases  bi  which  bail  may  be 
asked  after  tke  afflraiance  of  tbe  Judgno^it 
of  the  lower  coart  They  say  that  tUs  latent 
WQuM  clearly  appear  if  the  puactaatiim  of 
the  Illinois  act  be  adopted,  and  that,  as  p«unc- 
tuatlon  la  nsusilly  the  work  of  tbe  drafts- 
men, courts  may,  and,  if  necesBaxy,  will,  en- 
tirely disregard  It,  or  r^anctuate  the  act  so 
as  t«  make  It  ecpress  tbe  legislative  intent 
In  oar  opinion,  however,  tbe  term  "corporal 
punishment"  la  tbe  statate  is  used  in  its 
primary  and  restricted  meaning,  end  (ienotes 
punishment  npon  the  body,  such  as  ■wbippiag, 
rather  than  punishment  «f  the  body,  such  as 
imprisonment  Oorporal  punishment  in  the 
public  Bcbools  or  la  tbe  family  is  usaally 
understood  to  imply  some  process  by  which 
pain  is  inflicted  upon  the  body  of  the  offend- 
er. We  have  not  been  able  to  trace  the  ori- 
gin of  tbe  statate,  bat  if  this  could  be  done, 
we  doat>t  not  atrong  arguments  in  support  of 
oar  concbjsicai  might  be  -drawn  from  its  bis- 
toey.  We  find  tbat  tbe  term  Is  frequently 
used  In  tbe  restricted  sraise  with  which  we 
believe  it  to  have  beea  used  in  our  statate. 
For  exasaple,  section  18  of  article  1  of  tbe 
constitotioB  of  1868  of  tbe  state  of  South  Caro- 
lina reads:  "All  pwsons  sbaLl,  before  con- 
viction, be  bailable  by  suiffiolent  sureties,  ex- 
cept for  capital  ofFenses,  w-bea  the  proof  Is 
evident  or  the  presumption  great;  and  «x- 
oesrtve  bail  shall  net  In  any  case,  be  requtared, 
nor  corporal  puntebmeat  inflicted."  Pooet, 
V.  8.  Chart  &  Const  pt  2,  p.  647.  If  any 
argument  la  needed  to  Show  that  tbe  words 
"corporal  punishment^'  as  tbere  used,  do  not 
include  imprisonnient  it  may  be  deduced 
from  the  fact  that  in  several  sectlojis  of  tbe 
same  instrument  imprisonment  Is  made  the 
penalty  for  many  offenses.  See,  also,  Oot- 
nell  V.  State,  6  Lea,  624;  2  Cent.  Law  S.  100; 
21  Am.  &  Eng.  Bnc.  Law,  p.  768,  "Schools." 
Tbe  strongest  argument  against  this  conclu- 
sion arises  from  the  (act  that  in  this  state 
we  have  never  had  corporal  punishment  in 
tbe  sense  In  which  it  is  herein  defined,  but 
this  argument  loses  much  of  its  force  when 
we  remember  tbat  many  of  our  statutes  were 
taken  from  states  where  tbe  great  body  of 
the  law  is  essentially  different.  Corporal 
punishment  of  this  nature  has  always  been 
deemed  so  humiliating  to  the  prisoner  that 
no  ball  would  be  sufficient  to  induce  his  sur- 
render upon  tbe  affirmance  of  a  Judgment 
requiring  Its  Infilction.  The  construction 
which  we  have  given  tbe  statute  permits  the 
continuance  of  the  practice  of  admitting  pris- 
oners  to   bail   pending   proceedings   In   this 
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creation  of  the  territory  to  the  present,  and 
sanctioned  by  many  illustrious  judges.  If  a 
change  is  to  be  made  at  this  late  day,  it 
should  come  from  the  legislature,  and  not 
from  the  courts. 

A  further  question  In  this  case  has  refer- 
ence to  the  place  of  confinement  of  the  pris- 
oner pending  a  review  upon  writ  of  error  in 
cases  where  the  writ  of  error  has  been  made 
a  supersedeas.  A  supersedeas,  as  the  word 
indicates,  supersedes  the  judgment  of  the 
court  below,  and  no  stei>s  should  be  taken 
towards  execution  after  this  court,  or  a  judge 
thereof,  has  determined  prima  facie  that  the 
defendant  has  not  been  legally  convicted,  and 
has  ordered  that  a  wnt  of  error  be  made  a 
supersedeas.  If  he  procures  bail,  he  should 
be  discharged  from  custody  in  bailable  cases; 
otherwise  he  should  be  detained.  The  stat- 
ute does  not  clearly  Indicate  where  the  pris- 
oner should  be  confined  in  case  he  has  ac- 
tually entered  upon  a  term  in  the  peniten- 
tiary, but  we  are  clearly  of  the  opinion  that 
if  he  is  in  the  county  jail  he  should  be  al- 
lowed to  remain  there.  As  the  order  en- 
tered in  vacation  is  not  in  accordance  with 
the  foregoing  conclusions,  that  order  will  be 
vacated,  and  an  order  will  now  be  entered  by 
the  court  requiring  the  sheriff  of  Boulder 
county  to  take  the  prisoner  into  his  custody 
and  return  him  to  the  county  jail  of  Boulder 
county  in  default  of  bail;  and  also  an  order 
making  the  writ  of  error  herein  a  superse- 
deas, and  to  operate  accordingly  until  the 
further  order  of  the  court  In  the  premises, 
and  likewise  an  order  that  the  prisoner  be 
discharged  from  custody  upon  his  entering 
Into  a  recognizance  In  the  sum  of  $7,000,  con- 
ditioned according  to  law,  with  sureties  to 
be  approved  by  said  sherilf. 


WHITE  y.   FARMERS'   HIGHLINE 
OANAL  &  RESERVOIR  CO. 

(Supreme  Ooort  of  Colorado.     Jan.  15,  1896.) 

Irrioation — Statb  Rboolatio!?— Fabahoumt   to 
Contract   Rights. 

1.  The  taking  and  use  of  water  for  irrigating 
porposeB  is  a  matter  of  public  interest,  and  sub- 
ject to  state  control,  and  the  irrigation  act  (Laws 
1887,  p.  304),  regulating  the  taking  and  distribu- 
tion of  water  from  streams,  and  proyiding, 
among  other  things,  that  each  company  control- 
ling canals  or  ditches  shall  appoint  a  superintend- 
ent, who  shall  measure  to  each  person  entitled 
thereto  his  or  her  pro  rata  share  of  water,  applies 
to  and  eovems  companies  carrying  water  for 
hire,  and  also  their  patrons,  and  one  consumer 
cannot  ignore  the  allotment  made  by  the  super- 
intendent, and  appropriate  to  himself  more  water 
than  his  just  share. 

2.  The  law  regulating  water  rights,  being  in 
the  exercise  of  the  police  powers  of  the  state,  is 
paramount  to  a  private  contract,  though  such 
contract  antedates  the  passage  of  the  law,  and 
rights  given  by  the  contract  must  yield  where 
they  are  in  contraveutiun  of  the  provisions  of  the 
statute. 


pany  against  Torrence  White.  From  a  judg- 
ment of  the  court  of  appeals  reversing  a 
judgment  for  defendant  in  the  district  court, 
he  brings  error.    Affirmed. 

This  action  was  originally  commenced  by 
the  Farmers'  Highllne  Canal  &  Reservoir 
Company,  as  plaintiff,  against  Torrence 
White.  It  appears  from  the  undenied  allega- 
tions of  the  complaint  that  the  plaintiCC  is  a 
corporation  organized  and  existing  under  the 
laws  of  the  state  of  Colorado  for  the  purpose 
of  owning,  operating,  and  maintaining  an  Ir- 
rigating ditch,  together  with  reservoirs,  etc.; 
that  said  company  was  organized  on  the  3d 
day  of  December,  1885,  and  from  and  after 
Its  organization  it  ba«  diverted  a  large 
amount  of  water  from  one  of  the  public 
streams  of  the  state  known  as  "Clear  Creek." 
This  water  has  been  principally  used  by 
farmers  for  agricultural  purposes,  it  beiog 
the  custom  of  the  ditcb  company  to  cany 
water  for  hire  for  the  defendant  and  a  large 
number  of  agriculturists  along  the  line  of 
the  ditch.  It  is  alleged  that  the  defendant 
Is  entitled  to  45  Inches  of  water,  and  no 
more.  Notwithstanding  such  fact.  It  Is 
averred  that  the  defendant  demanded  120 
Inches  of  water.  The  company,  averring  its 
Inability  to  comply  with  this  demand,  re- 
fused to  supply  the  defendant  with  the  same, 
or  any  part  thereof  in  excess  of  45  inches. 
Thereupon  the  defendant  enlarged  the  open- 
ing in  the  box. through  which  the  water  in 
his  ditch  flowed  to  his  land,  and  wrongfully 
took  from  the  canal  75  Inches  of  water  tor 
his  individual  use  in  excess  of  the  45  inches 
which  be  was  entitled  to.  It  la  ftirther  al- 
leged that  the  taking  of  this  additional 
amount  of  water  was  at  the  expense  and 
damage  of  many  consumers  of  water  from 
plaintifTs  ditch.  It  is  also  averred  that  the 
plaintiff  company  had  In  Its  employ  an  effi- 
cient and  capable  superintendent,  whose  du- 
ty it  was  to  fix  and  adjust  the  variona  box- 
es through  which  water  is  supplied  to  the 
various  lands  receiving  water  from  the  said 
ditcb;  that  this  superintendent.  In  the  dis- 
charge of  his  duties,  apportioned  the  water 
Strictly  and  properly  according  to  the 
amounts  to  which  each  consumer  was  en- 
titled. It  Is  further  alleged  that,  notiritb- 
standing  this  fact,  the  defendant,  after  en- 
larging the  capacity  of  the  box  or  beadgate 
used  to  supply  his  lateral  ditch  with  water, 
continued  to  divert  120  inches  of  water.  It 
is  further  averred  tliat  numerous  other  per- 
sons, tempted  and  led  thereto  by  the  evil 
example  of  the  defendant,  desiring  to  pro- 
cure water  for  the  irrigation  of  their  lands 
In  excess  of  the  amount  possible  for  the 
plaintiff  to  furnish,  threatened  to  follow  the 
example  of  the  defendant  and  at  their  will 
and  pleasure  take  from  said  ditch  varloos 
amounts  of  water,  without  consultation  with 
the  said  superintendent,  and  against  his  oi>- 


in  excess  of  45  cubic  inches.  Upon  the  filing 
of  this  complaint  a  temporary  writ  of  injunc- 
tion was  Issued  in  accordance  with  the 
prayer  tbereof .  Afterwards  the  defendant  filed 
his  answer.  It  is  unnecessary  to  set  forth 
this  answer  In  detail.  It  suffices  to  say  that 
by  It  the  defendant  claims  the  right  to  take 
the  additional  75  Inches  of  water  from  plain- 
tiff's ditch  by  virtue  of  a  contract  made  with 
plaintiff's  grantors  on  the  22d  day  of  March, 
1873,  and  duly  recorded.  This  contract  is 
fully  set  out  In  the  opinion  of  the  conrt  of 
appi-als.  See  Reserroir  Co.  v.  White,  31 
Pac.  345,  5  Colo.  App.  1.  The  answer  also 
ayers  that  the  full  amount  of  120  Inches 
of  water  was  necessary  to  properly  Irrigate 
the  defendant's  lands  described  in  the  sched- 
ule annexed  to  this  contract,  and  that  pre- 
vious to  taking  the  same  he  had  tendered  to 
the  plaintiff  9120  in  cash  for  this  water,  this 
being  in  full  payment  for  120  Inches  of  water 
at  the  rate  fixed  In  the  contract  Upon  the  fil- 
ing of  this  answer  the  defendant  filed  a  mo- 
tion to  dissolve  the  injunction,  and  about  the 
same  time  also  plaintiff  filed  a  general  demuiv 
rer  to  the  answer.  Whether  or  not  the  de- 
murrer was  filed  before  or  after  the  dissolu- 
tion of  the  injunction,  as  hereinafter  set 
forth,  does  not  definitely  appear  from  the 
record-  The  record  shows  that  after  the 
coming  In  of  the  answer  the  case  was  heard 
upon  the  pleadings  and  evidenoe  Introduced 
by  both  parties.  This  hearing  was  had  be- 
fore the  district  Judge  at  chambers,  in  vaca- 
tion. Some  months  thereafter,  the  cause 
coming  on  to  be  heard  before  the  district 
conrt  In  term  time,  the  demurrer  to  the  an- 
swer was  overruled,  and,  the  plaintiff  elect- 
ing to  stand  by  the  demurrer,  the  answer 
was  taken  as  confessed,  and  judgment  en- 
tered for  the  defendant  From  this  judg- 
ment an  appeal  was  taken  to  the  court  of  ap- 
peals. A  hearing  In  that  conrt  resulted  in  a 
reversal  of  the  judgment  of  the  district 
court,  whereupon  White  sued  out  a  writ  of 
error,  upon  which  the  record  was  brought 
Into  this  conrt 

A.  H.  De  France  and  A.  J.  Rising,  for 
plaintiff  In  error.  Osbom  &  Taylor,  for  de- 
fendant in  error. 

HAYT,  C.  J.  (after  stating  the  facts).  The 
order  dissolving  the  temporary  injunction, 
being  merely  Interlocutory,  is  not  before  this 
court  for  review,  except  as  the  result  was  re- 
peated In  the  final  Judgment  So,  likewise, 
the  evidence  taken  upon  the  hearing  at 
chambers  in  vacation  Is  not  open  to  review 
upon  appeal  or  writ  of  error.  When  the  case 
was  regularly  reached  in  the  district  court 
for  final  hearing  and  determination,  that 
court  was  at  liberty  to,  and  did,  as  the  rec- 
ord discloses,  proceed  to  final  Judgment  un- 
embarrassed by  its  previous  order.  At  this 
hearing  a  general  demurrer  was  overruled 
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this  state  of  the  record  the  cause  must  be  re- 
viewed solely  upon  the  pleadings.  The  de- 
fendant, having  tendered  the  schedule  price 
of  $1  per  acre  for  water  for  120  acres  of  the 
lands  embraced  within  the  contract  and  de- 
scribed In  the  schedule  annexed  thereto.  In- 
sists, as  the  water  is  necessary  for  the  culti- 
vation of  bis  lands,  that  he  Is  not  only  enti- 
tled to  have  that  amount  of  water  flow  Into 
bis  lateral  ditch,  but  that  he  has  the  right  to 
take  the  same,  without  let  or  hindrance  from 
the  ditch  company,  its  superintendent,  or  any 
other  water  consumer.  This  right  to  actual- 
ly divert  water  from  the  main  canal  in  op- 
position to  the  will  and  against  the  protest 
of  the  plaintiff  company  and  its  superintend- 
ent Is  based  upon  the  following  provision  of 
the  written  contract,  set  up  In  the  defend- 
ant's answer:  "That  If  the  said  ditch  com- 
pany, or  the  party  of  the  second  part,  their 
assigns  or  successors,  or  whomsoever  may 
be  in  control  or  management  of  the  said 
ditch,  as  the  case  may  be,  shall  at  any  time 
willfully  or  malignantly  fall  or'  refuse  to 
comply  with  the  terms  of  the  Indenture  as 
to  the  furnishing  of  said  water  to  said  par- 
ties of  the  third  part,  or  any  or  either  of 
them,  the  party  having  right  to  demand  and 
receive  any  part  of  said  water  for  the  uses 
aforesaid,  upon  payment  or  tender  of  pay- 
ment at  the  proper  time,  and  demand  made 
in  wri^ng  for  such  water,  said  tender  or 
payment  to  be  made  to  and  said  demand  of 
the  officer  or  agent  If  any,  appointed  by  the 
parties  owning  or  managing  said  ditch,  or.  If 
there  be  no  officer  or  agent  appointed  for  the 
purpose  of  receiving  such  demand  and  pay- 
ment, then  such  payment  to  be  tendered  to 
and  demand  made  upon  the  president,  sec- 
retary, treasurer,  or  superintendent  of  said 
ditch  company,  or  person  exercising  con- 
trol and  management  of  the  said  ditch,  it 
shall  be  lawful  for  the  party  so  entitled 
to  such  water  to  draw  from  and  take  all 
such  water  as  he  may  be  entitled  to  at 
the  time  of  such  tender  or  payment  sub- 
ject to  payment  therefor  on  demand  made 
by  the  officer  or  persons  authorized  to  re- 
ceive the  same."  That  part  of  this  contract 
which  attempts  to  give  each  consumer  the 
right  to  determine  the  amount  of  water  to 
which  he  is  entitled,  with  permission  to 
take  the  same  regrardless  of  the .  rights  of 
other  consumers  or  of  the  ditch  company, 
was  declared  void  by  the  conrt  of  appeals. 
The  court  bases  Its  conclusion  upon  the  fol- 
lowing reasons:  First  "It  is  a  right  incom- 
patible with  the  right  of  control  Incident  to 
the  ownership  of  the  pn^wrty."  Second.  "It 
is  against  public  policy,  as  tending  to  confu- 
sion and  a  breach  of  the  peace  'in  allowing 
parties  to  take  whatever  water  they  requir- 
ed,' regardless  of  the  rights  of  others  having 
the  same  legal  right"  The  court  being  of  the 
opinion  that  this  provision  of  the  contract- 
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ytaa  toM,  held  that  the  lower  court  erred  la 
refusing  <(n  iu^unctloik  Wlthoi^t  revleiwiag 
the  reasons  given  by  the  court  of  appeals,  ve 
think  its  JudgiaaeBt  must  be  affirmed  for  a 
safer  and  betteir  reason,  via.  the  right  clalaor 
ed  by  the  coBaumer  la  a  rtghrt  the  exercise  of 
which  is  positively  prohibited  by  the  statnte 
of  this  state.  In  1887  the  legVsiature  passed 
an  act  entitled  "An  act  regulating  the  dlstri- 
butloB  of  water,  the  8ui>erinteikdenoe  of  ca- 
nals or  ditches  need  fo>r  the  purposes  of  irri- 
gation, and  piorlding  a  penalty  for  the  t1»- 
laUon  tbeieof."  Seaa.  Laws  1887,  p.  304. 
The  first  section  «iif  thla  act  provides  at  what 
time  water  shall  be  kept  lowing  In  dltch^. 
The  second  provides  that  the  owacm  shall 
keep  their  ditches  in  good  order  and  repair, 
and  that  a  mnltlpUcsity  of  outlets  shall  at  aU 
times  be  avoided,  ao  far  a«  the  sanw  shall  b« 
reasonably  practicable.  The  location  of  such 
outlets  Is  placed  wider  the  eonfol  oi  the  so- 
I>erintendent  Ttte  third  section  provides 
that  It  shall  be  the  duty  «f  those  owning  or 
controlling  sncb  canals  or  ditches  t«  appoint 
a  superintendent,  whose  duty  it  shall  be  to 
measure  tlie  water  from  such  canal  or  ditch 
through  the  outlet  to  those  entitled  thereto, 
according  to  his  or  ber  pio  rata  shave.  Sec- 
tion 4  fixes  a  penalty  in  case  the  snpertrt- 
tendent  or  other  person  having  cliarge  of  the 
ditch  shall  willfully  neglect  or  refuse  to  de- 
IWet  water,  etc.,  as  by  the  act  provided. 
Section  5  provides  that  the  water  commin- 
sloner,  his  deputy,  or  assistant  riiall  prompt- 
ly measure  the  water  from  the  stream  or  othr 
er  sources  of  sappij  into  the  irrigating  ca- 
nals, eta  The  right  to  the  use  of  water  in 
the  arid  region  Is  among  the  moat  valuable 
property  rights  known  to  the  law.  Where 
there  are  a  large  number  of  consumers  tak- 
ing water  from  the  same  ditch,  tlie  excessive 
use  by  some  may  abscrfutely  deprive  others 
of  water  at  times  when  its  appllcatioo  to 
the  thirsty  soil  is  absolutely  necessary  to 
prevent  the  total  failure  of  growing  crops. 
So,  also,  as  between  different  ditches,  if  one, 
in  case  of  scarcity,  takes  from  a  public 
stream  water  to  which  it  is  not  entitled.  It 
must  be  at  the  expense  of  others.  From  the 
very  nature  of  the  business,  coDtroversles 
with  reference  to  the  use  of  water  naturally 
led  to  unseeming  breaches  of  the  peace,  and 
to  avoid  these  it  was  found  expedient  and 
necessary  to  provide  complete  rales  of  pro- 
cedure goTcming  the  taking  of  water  from 
the  public  streams  of  the  state,  and  regulat- 
ing its  distribution  to  those  entitled  thereto. 
Authority  for  such  regulations  may  properly 
be  based  upon  the  principle  that  when  pri- 
vate property  is  "affected  by  a  pnbUc  inteiv 
est  it  ceases  to  be  Juria  prlvatl  only."  That 
a  canal  used  for  Vb^  canrlage  of  water  for 
hire  in  this  state  is  affected  by  a  public  In- 
terest has  been  recognized  by  the  repeated 
decisions  of  this  court  Says  Mr.  Justice 
Helm  tn  the  case  of  Wheeler  v.  Irrigation 
Co.,  10  Colo.  582.  17  Pac.  487:  "Under  the 
constitution,  as  I  understand  It,  the  carrier 


Is  at  least  a  quasi  public  servant  or  agent. 
It  Is  not  the  attitude  of  a  private  individual 
contracting  for  the  sale  or  use  of  his  private 
property.  It  exists  largely  for  tite  benefit 
of  others,  being  engaged  in  tlie  business  of 
transporting  for  hire  water  owned  by  tiie 
pabUc  to  the  pet^le  owning;  the  tight  to  its 
use.  It  1«  permitted  to  acquire  certain  rights 
as  against  tluwe  subsequently  diverting  wa- 
ter from  the  same  natural  stream.  It  may 
exercise  the  power  of  oninent  domain.  Its 
bMslness  Is  affirmative  sanct)<Mwd,  and  its 
profits  or  emolum^ita  ate  fairly  guarantied. 
B«t  In  consideration  of  this  express  recogni- 
tion, together  with  the  prtviteges  and  pro- 
tection thus  given.  It  Is,  for  the  public  S(xxi> 
charged  with  certain  duties,  and  subject  to 
a  leasonftble  control."  Although  tt  is  diffi- 
cult t»  define  the  boundaries  of  the  polic* 
power  of  the  state,  such  regulatioas  as  tlkose 
prescribed  by  the  statute  wider  considera- 
tion  are  by  the  decisions  of  the  higaest 
courts  declared  to  be  within  such  power.  In 
the  Sbikiog-Fund  Case^  99  U.  a  70(X  Hr. 
Justice  Bradley  referriac  to  the  Grans^r 
Cases  [Munn  v.  Illinois}  reported  in  91  U.  S. 
lia.  stated  the  principle  as  f«4)ow8:  "The 
inquiry  there  was  as  to  the  extent  o<  the  po- 
lice power  in  cases  where  the  poblie  Interest 
is  affected^  aitd  we  tk^d  that  whea  an  em- 
ployment or  business  becomes  a  matter  of 
such  public  interest  and  importance  as  to 
create  a  common  charge  or  harden  upon  tih» 
citlsen;  in  other  words,  when  it  becomes  a 
practical  monopoly,  to  which  the  citiaen  is 
compelled  to  resort,  and  by  means  of  which 
a  tribute  can  be  exacted  from  the  oonumml- 
ty,  it  is  subject  to  regulation  by  the  legisla- 
tive power."  In  the  case  of  Beer  Co.  v.  Mas- 
sachusetts, 97  U.  S.  25,  it  la  said:  "Whatever 
differences  of  opinion  may  exist  as  to  tiie 
extent  and  boundaries  of  the  poUce  power, 
and  however  difficult  it  may  t>e  to  render  a 
satisfactory  definition  of  it,  there  seems  to 
be  no  doubt  that  it  does  extend  to  the  pro- 
tection of  the  lives,  health,  and  propertj  ot 
the  citUens,  and  to  the  preserratioB  of  good 
order  and  the  public  morals." 

It  Is  said,  however,  that  as  the  cantmct  on- 
der  which  the  defendant  claims  in  this  case 
was  executed  prior  to  the  passage  of  tbe  act 
of  18S7,  tbe  parties  to  this  action  are  not 
bound  by  that  statute;  the  argument  of  the 
plaintiff  in  error  in  this  particular  being  that 
he  has  a  contract  riitbt  to  take  this  water  as 
he  pleases,  and  that  this  Is  a  ivoperty  tight 
with  which  tlte  legislature  cannot  interfere. 
Thla  argument  has  been  advanced  in  many 
cases,  but,  we  beliere,  never  saccesatidly, 
where,  as  here,  it  is  bt  opposition  to  the  police 
power  of  the  state,  llie  extent  to  which  the 
police  power  of  the  state  may  g«  is  weQ  illus- 
trated by  the  case  of  PertiUsing  Go.  ▼.  Hyde 
Parii,  9^7  U.  8.  650.  In  tltat  ease,  by  tbe  act 
approved  March  8,  1887,  tbe  lectslntnre  in- 
corporated the  Northweston  FertUiaing  Com- 
pany, to  have  continued  svccesston  and  ex- 
istence for  the  tom  of  GO  yeata.    By  the  act 
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<liTi(UD£  live  bet^««a  townsUipa  37  tmd  3S> 
cb^mlcal  and  other  works,  for  the  purpose  of 
manufacturing  an^  convertivg  ^ea^  apiipals 
and  oth^r  aoUnal  awtter  Into  an  agrlcvltvural 
fertilizer  and  Into  other  cheoucal.  product^ 
by  meaQ^  pf  dvendical,  mechanical^  and  other 
processes."  The  companj^  was  al,sa  author- 
ized t9  estahlUh  and  maintain  depots  In  the 
city  0^  Chlc^o  foif  the  purposi^  of  recelyl^g 
and  oarryifts  «4(  fr^m  anid  out  of  the  said  city 
any  and  aU  offal^  dead  9«ln;i^,  and  other 
animal  matter  vhlch  it  might  buy  o^  awa.  or 
wlUcfa  qdght  ^  deUvereti  t#  U  V;  th«  city 
authorities  and  other  persons,  '^he  -works  of 
the  comply  weiie  Ipeated  withlA  a  desigiwt- 
ed  t^rritonf,  at  a  place  1|heu  awan^y,  and 
nearly  wdDh^hltect  but  at  the  tin^  ^  ^ 
suit  foi^iplng  a  part,  of  the  Tillage  of  Bjd« 
Parl^  Ia  Marchk  1S69)  the  le&lalature  passed 
an  act  reyising  the  carter  (4i  the  village  of 
Hyde  Park,  and  KIfa^t^lg  toi  it  thfS  largest 
powers  o|  police  aud  local  £OTem^ten,t-  Xn 
1S72  the  TWaee  authorities  paased  the  foliloir- 
ing  or«V«anoe:  "No  person  sbalil  transport 
carry  or  hAu^  any  dead  animals  ov  other  e^f- 
feoMve  or  upwholesouie  matter  or  material 
Intoi  Of  through  the  village  of  Hyde  Park;" 
fixing  a  pe^ty  tot  the  vlolatloa  of  this  orcU- 
nan(pe.  After  this  time  the  ylUage  authori- 
ties caused  the  arrest  of  the  engineer  and 
other  evployte  of  a  railway  company  who 
were  engaged  la  carrying  oSal  through  the 
Tillage  to  the  cheuilcal  works.  These  mei) 
were  tried,  aud  ooBvicted  for  violating  the 
ordinance,  and  flaed  $50  each,  whereupon  the 
company  filed  ita  bill  lu  the  United  States 
court  to  restrain  further  prosecutions  and  (or 
general  reUsf.  Wheu  this  case  reached  the 
supreme  court  of  th^  United  States^  that 
court,  lA  nfflrmjipg  the  Judgment  of  the  state 
courts,  held,  amoug  other  things,  that  th^ 
charter  waa  a  sufficient  license  until  revoked; 
but  uot  a  contract  guarautylug  that  the  ooq^ 
pasty  Skould  for  &Q  years  he  e:^eqvpt  from  th^ 
police  power  of  th^  state,  notwithstanding  Its 
bualness  might  beco«pe  a  ^uisauce  hy  reason 
of  the  grawth  of  population  around  the  plage 
selected  for  Iffi  works;  third,  that  the  charter 
afforded  the  company  no  protection  (rooi  the 
enforoemeut  of  the  wdioance.  The  case  of 
Buffalo  Ei.  9.  ^,  Co.  T.  Buffalo  gt  R.  Co.,  W 
N.  Y.  13^,  ^9  N.  B-  as.  is  directly  In  point 
upon  thU  branch  of  the  discusMon.  The  coisv^ 
test  lu  that  oaae  grew  out  of  a  contract  her 
tw^en  two  street-railway  corpcaratlons  operat- 
ing lu  the  city  of  Buffalo.  The  contract  pr^ 
vlded,  «kn)«ng  other  thlnga,  tot  the  making  of 
eonnectlons  by  each  with  the  roads  of  the 
other  "so  long  S9  It  receives  for  the  transpoiv 
tatlon  of  passiengers  the  fare  allowed  on  th^ 
3d  (rf  May.  1872,  and  no  longer";  each  agree* 
l«g  that  it  would  charge  the  same  rate  that 
it  wa»  "permitted  to  charge  by  the  statute  l« 
force,  regulating  the  same  on  that  day,"  and 
would  wake  DO  changes  in  rates  without  the 


pany  In  Buffalo  to  charge  more  than  five 
cents  for  each  passenger,  this  being  a  sum 
less  than  that  authorized  by  the  statutes  In 
force  May  S,  1872.  In  obedience  to  this  stat- 
ute the  defendant  reduced  Its  rates  of  fare  to 
five  cents,  plaintiff  claiming  that  such  reduc- 
tion was  in  violation  of  the  contract  Upon 
these  facts  the  court  held  that  "the  authority 
of  the  legislature  in  the  exercise  of  Its  police 
powers  cannot  be  limited  or  ccmtroUed  by  the 
action  of  a  previous  legislature,  or  by  the  pro- 
visions of  contracts  between  Indlvlduala  or 
corporations."  As  the  charter  under  oonsldi- 
eiatlon  In  the  case  of  Fertilizing  Co.  v.  Hyde 
Park,  i^upra,  did  not  exempt  the  corporation 
from  the  police  power  of  the  state,  although 
the  exercise  of  that  power  in  the  manner  at- 
tempted necessarily  compelled  the  removal  of 
Us  works  to  another  location,  and  aa  ne^er 
the  charter  nor  the  contract  between  the  rival 
etreet-car  companlea  In  the  caae  of  Buffalo  E. 
S.  B.  Co.  T.  Buffalo  St.  B.  Co.,  supra,  pie- 
veuted  the  reduction  of  Cares  by  the  legla- 
Jature,  so  our  act  of  1887,  governing  the  dia- 
trlbutioa  of  water  by  ditch  companlea  carry- 
ing water  for  hire,  is  binding  upon  the  parties 
to  this  action,  notwithstanding  the  agreement 
of  March  22,  18T3.  The  authority  of  the  leg- 
islature tu  the  premises  Is  tkow  so  well  settled 
that  we  may  well  rest  content  with  the  cita- 
tions of  a  few  of  the  many  cases  in  which  it 
has  been  upheld.  Granger  Cases,  supra;  Beer 
Co..  T.  Massachusetts,  supra;  Stnking-Fuad 
Cases,  supra;  Fertilizing  Go.  y.  Hyde  Park, 
supra;  Buffalo  E.  S.  R.  Co.  v.  Buffalo  St  R. 
Co.,  supra;  Bertholf  v.  CReWy,  74  N.  X.  500; 
People  V.  Budd.  117  N.  Tf.  1,  ^  N.  B.  670,  682; 
Richardson  v.  City  of  Boston,  24  How.  188; 
Tucker  V.  Ferguwu.  22  WalL  627;  West  Wis- 
consin Ry.  Co.  V.  Supervisors,  93  U.  S.  695. 
The  statute  does  not  affect  the  right  of  plato- 
tlS  In  error  to  receive  whatever  water  he  may 
jhU^ly  he  entitled  to  under  his  contra,ct,  but 
where,  as  here,  there  is  a  controversy  as  to  the 
auiount  ot  such  water  available  tor  his  use, 
be  must  bring  his  action  to  determine  wch 
right,  and  in  no  event  can  he  be  allowed  to 
Ignore  the  company's  superintendent  and  its 
reasonable  regulations,  and.  In  violation  of  the 
statute,  enlarge  the  outlet  to  his  lateral  ditch, 
and  take  water  fpoiu  the  company's  ditch  at 
will.  For  the  reasons  given,  the  district 
court  erred  In  overruling  the  demurrer  to  the 
defendant's  answer  and  in  refusing  to  rein- 
State  the  injunction  upon  the  final  hearing, 
and  the  JiUdgment  of  the  court  of  appeals  hi 
accordingly  affirmed.     Affirmed. 


THATCHBB  ▼.  VALBNTINB. 
(Supreme  Court  of  Colorado.     Nov.  18,  1895.) 

ASSIONICBKT    POa    BeNETIT    OF    CrBDITOSS  —  AT- 

lACBiNa  Cbbditoks— Proobdubb. 
1.  SesB.  Laws  1885,  p.  43,  |  4,   providing 
that  in  general  assigaments  the  assent  of  the 


before  notice  of  the  assignment  is  recorded  in  the 
county  in  which  the  attached  land  is  situated,  a 
Uen  superior  to  the  title  of  the  assie^ee. 

2.  A  creditor  of  an  assignor  for  the  benefit 
of  creditors,  attaching  land,  is  an  "incumbrancer" 
thereof,  within  the  meaning  of  Sess.  Laws  1885, 
p.  43,  §  6,  requiring  notice  of  the  assignment  to 
be  recorded  in  the  county  in  which  the  land  is 
situated,  to  give  him  constructive  notice  thereof. 

3.  Under  Sees  Laws  1893,  p.  61,  providing 
that  ^e  assignee  appointed  under  Act  April  10, 
1885,  relating  to  assignments  for  the  benefit  of 
creditors,  shall  be  deemed  an  officer  of  court,  and 
prohibiting  interference  with  the  discharge  of  his 
duties  as  a  contempt  of  court,  the  district  court 
of  the  county  in  which  the  assignment  is  filed 
does  not  become  possessed  of  land  situated  in 
another  county,  in  which  notice  of  the  assign- 
ment has  not  been  filed  until  after  the  lien  of  an 
attaching  creditor  had  attached,  so  as  to  give  it 
jurisdiction  by  summary  proceedings  to  assail 
the  judgment  of  the  court  naTing  jtuisdiction  of 
the  attachment  suit 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Petition  In  the  matter  of  the  assignment  of 
M.  J.  McNamara,  by  J.  A.  Valentine,  as- 
signee of  the  estate  of  M.  J.  McNamara, 
against  Mary  E.  Thatcher.  Ftom  a  judg- 
ment for  petitioner,  defendant  appeals.  Re- 
versed. 

On  the  8tb  day  of  March,  1894,  the  appellee 
filed  in  the  district  court  of  Arapahoe  county 
a  petition  entitled,  "In  the  Matter  of  the  As- 
signment of  M.  J.  McNamara,"  and  addressed 
to  the  honorable  judges  of  that  court,  where- 
in it  is  alleged,  in  substance:  That  on  the 
IStb  day  of  July,  1893,  M.  J.  McNamara,  a 
resident  of  the  county  of  Arapahoe,  state  of 
Colorado,  made  a  general  assignment,  con- 
veying to  one  M.  M.  Van  Fleet,  as  assignee, 
all  bis  property,  of  every  bind  and  descrlp 
tlon,  real,  personal,  and  mixed,  situate  In  thf 
state  of  Colorado  or  elsewhere,  for  the  bene 
fit  of  his  creditors.  That  said  deed  was  re- 
corded on  the  18th  day  of  July,  1893,  In  the 
office  of  the  clerk  and  recorder  of  Arapahoe 
county,  Colo.  That  afterwards  the  said  Van 
Fleet  neglected  and  failed  to  qualify  as  such 
assignee,  and  the  petitioner  was  duly  appoint- 
ed assignee  In  his  place,  by  an  order  of  the 
district  court  of  Arapahoe  county,  entered  on 
or  about  the  29th  day  of  July,  1893.  That 
among  the  property  conveyed  by  the  said  Mc- 
Namara as  above,  by  said  deed  of  assign- 
ment, was  the  following:  An  undivided 
three-eighths  interest  In  the  certain  lode  min- 
ing claim  known  as  the  "Mary  and  Edith," 
an  undivided  three^lghths  interest  in  a  cer- 
tain lode  mining  claim  known  as  the  "Jote 
Smith,"  and  an  undivided  three-eighths  inter- 
est in  a  certain  other  lode  mining  claim, 
known  as  the  "Trueworthy,"  situate  In  the 
Koaring  Fork  mining  district,  Pitkin  county, 
Colo.  That  on  the  19th  day  of  July,  1893, 
one  Mary  E.  Thatcher,  a  resident  of  Pitkin 
county,  Colo.,  brought  suit  in  the  district 
court  of  that  county  against  M.  J.  McNama- 
ra to  recover  the  sum  of  ?6,800.  That  In 
said   suit  she   caused  an  attachment   to  be 


scribed.     That   afterwards   she   obtained  a 
judgment  against  the  said  M.  J.  McNamara 
in  the  district  court  of  Pitkin  county,  and 
caused  an  execution  to  be  issued  to  the  sher- 
iff of  Pitkin  county,  who  sold  said  property 
at  sherUTs  sale,  under  said  execution,  on  the 
20th  day  of  September,  1893.     That  she  be- 
came the  purchaser  at  said  sale,  and  the  sher- 
iff Issued  to  her  his  certificate  of  sale  of  said 
property.     That  on  the  21st  day  of  October, 
1893,  the  said  certificate  of  purchase  was  re- 
corded In  the  office  of  the  county  clerk  and 
recorder  of  Pitkin  county.     Prayed  that  a 
summons    Issue,    requiring    said    Mary    EL 
Thatcher  to  appear  and  answer  the  petitloii, 
and  that  upon  final  hearing  an  order  be  enter- 
ed directing  and  commanding  her  to  release 
and  forever  discharge  said  property  from  her 
pretended  claim,  and  that  she  be  required  to 
execute  such  a  release  as  shall  accomplish 
this   purpose,   both   releasing  the  said  title 
which  she  claimed  by  virtue  of  said  sale,  and 
releasing  the  said  levy  of  attachment,  and 
for  an  order  decreeing  that  she  holds  no  right 
or  Interest  In  said  property  by  virtue  of  said 
writ  of  attachment  or  purchase  by  her  of  the 
property  mentioned;  that  she  be  punished  for 
contempt,  etc.    That  afterwards,  and  on  the 
9th  day  of  March,  1891,  summons  was  duly 
served,  and  on  the  23d  day  of  April,  1894,  she 
filed  her  motion  to  strike  the  petition  from  the 
flies  because  the  same  was  unauthorized,  and 
the  court  had  no  jurisdiction  to  entertain  the 
same.     Said   motion  being  overruled,  after- 
wards, on  the  9th  day  of  August,  1891,  she 
filed    her    demurrer,    setting    forth    several 
grounds,  attacking  the  sufficiency  of  the  petl- 
tlbn  and  the  jurisdiction  of  the  district  court 
of  Arapahoe  coimty,  or  the  honorable  Judges 
thereof,  to  pass  upon  or  decide  the  questions 
presented,   which   demurrer   was   overruled. 
Thereupon  she  filed  her  answer,  wherein  she 
substantially  admits  the  facts  alleged  in  the 
petition,  and  alleges.  Inter  alia,  that  the  only 
notice  of  said  assignment  ever  filed  by  said 
M.  M.  Van  Fleet  with  the  clerk  and  recorder 
of  Pitkin  county,  Colo.,  the  county  wherein 
said  real  estate  Is  situated,  was  not  filed  untfl 
6  o'clock  p.  m.  of  the  24th  day  of  July,  1893, 
and  that  the  only  notice  of  said  assignment 
ever  filed  In  the  office  of  said  clerk  and  re- 
corder by  the  appellee,  Valentine,  was  filed 
on  September  2,  1893.     Alleges  that  she  com- 
menced the   said  action  against  M.  J.   Mc- 
Namara on  the  18th  day  of  July,  1883,  and 
sued  out  said  writ  of  attachment,  and  had  th« 
same  levied  upon  said  real  estate,  on  the  19tli 
day   of  July,   1893,   without   any   notice   or 
knowledge,  of  any  kind,  of  the  existence  of 
the  deed  of  assignment     Avers  that  the  said 
McNamara  was  duly  served  with  summons 
and  the  writ  of  attachment  In  that  action, 
and  that  said  Van  Fleet  and  Valentine  bad 
actual  notice  of  its  pendency,  and  of  said  wrlf 
of  attachment,  and  the  levy  of  the  same  on 
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the  property  described  In  said  petition;  that 
on  the day  of  June,  1894,  the  time  al- 
lowed by  statute  for  the  redemption  of  said 
property  by  said  McNamara,  or  his  judgment 
creditors,  having  passed  without  the  same 
having  been  redeemed,  the  sheriff  executed 
to  her  a  sherifTs  deed  conveying  said  property 
to  her  in  pursuance  of  said  sale,  which  deed 
she  caused  to  be  recorded  in  the  office  of  the 
clerk  and  recorder  of  PltMn  county,  Colo. 
Other  matters  of  defense  were  alleged  in  the 
answer,  but,  as  they  have  no  material  bear- 
ing ux>on  the  questions  that  we  regard  as  de- 
cisive of  the  case,  we  omit  them  from  this 
statement.  To  this  answer  a  demurrer  was 
filed,  and  sustained.  Mrs.  Thatcher  electing 
to  stand  upon  her  answer,  judgment  was  en- 
tered In  favor  of  appellee,  adjudging  him,  as 
such  assignee,  to  be  the  owner  of  the  prop- 
erty described,  free  and  clear  from  all  liens 
In  her  faror  by  virtue  of  said  attachment  or 
sberilTs  deed,  and  annulling  and  canceling 
said  deed  and  the  levy  of  execution  and  the 
writ  of  attachment  upon  the  property,  and 
decreeing  that  she  had  no  right,  title,  or  In- 
terest in  said  property  adverse  to  the  rights 
of  appellee,  and  ordering  her  to  release  and 
forever  discharge  the  said  property  from  her 
pretended  claim,  and  to  execute  a  quitclaim 
deed  of  said  property  to  said  Valentine,  as  as- 
signee of  said  M.  J.  McNamara,  and  adjudg- 
ing her  to  pay  the  costs.  To  reverse  this 
order  and  judgment  she  brings  the  case  here 
OD  appeal. 

J.  W.  Taylor  and  W.  O'Brien,  for  appel- 
lant A.  B.  Seaman  and  Hugh  Butler,  for 
appellee. 

GODDARD,  J.  (after  stating  the  facts). 
The  facts  appearing  from  the  foregoing 
statement.  In  brief,  are  that  McNamara,  a 
resident  of  Arapahoe  county,  Colo.,  made, 
executed,  and  acknowledged  a  general  deed 
of  assignment  for  the  benefit  of  his  creditors, 
which  was  filed  for  record  In  the  office  of  the 
clerk  and  recorder  of  said  county  on  the  18th 
day  of  July,  1893.  On  the  same  day  Mrs. 
.Mary  B.  Thatcher,  a  resident  of  Pitkin  coun- 
ty, brought  her  action  In  the  district  court  of 
that  county  against  said  McNamara,  and 
Bued  out  a  writ  of  attachment,  which  was 
levied  on  the  19th  day  of  July,  1893,  upon 
certain  real  property  standing  In  his  name  on 
the  records  of  that  county.  By  subsequent 
proceedings  she  recovered  a  judgment 
against  McNamara,  caused  the  attached  prop- 
erty to  be  sold  under  execution,  purchased 
the  property  at  such  sale,  and  ultimately  ob- 
tained a  Sheriff's  deed  to  the  same.  At  the 
time  the  acrlon  was  brought  and  the  attach- 
ment levied,  no  notice  of  the  assignment  was 
filed  In  Pitkin  county,  nor  had  sbe  actual 
notice  of  snch  assignment.  Under  this  state 
of  facts,  did  sbe  obtain  a  valid  lien  upon  the 
real  estate,  or  did  the  assignee,  by  virtue  of 
the  deed  of  assignment  recorded  In  Arapa- 
hoe county,  become  vested  with  the  title  to 


said  property,  clear  and  free  of  any  snch  in- 
cumbrance? And,  second,  can  the  rights  of 
these  respective  parties  to  the  land  in  ques- 
tion be  determined  by  the  district  court  of 
Arapahoe  county  in  the  summary  mode 
adopted  by  the  assignee  in  this  case? 

The  solution  of  the  first  question  depends 
upon  the  meaning  and  effect  of  the  following 
provisions  of  our  statutes  regulating  general 
assignments  for  the  benefit  of  creditors  (Sess. 
Laws  1885,  p.  43): 

"Section  1.  Any  person,  copartnership  or  cor- 
poration may  make  a  general  assignment  of 
all  her,  his  or  Its  pr(^)erty  for  the  benefit  of 
the  creditors  of  snch  assignor,  by  deed  duly 
acknowledged  which,  when 'filed  for  record 
in  the  office  of  the  Clerk  and  recorder  of  the 
county  where  the  assignor  resides  •  •  • 
shall  vest  In  the  assignee  tiie  title  to  all  the 
property,  real  and  personal,  or  either  real  or 
personal  of  the  assignor.  In  trust,  for  the 
use  and  benefit  of  snch  creditors." 

"Sec.  4.  In  case  of  the  assignment  of  proi>- 
erty  for  the  benefit  of  all  the  creditors  of 
the  assignor,  the  assent  of  the  creditors  shall 
be  presumed." 

"Sec.  6.  Where  real  property,  or  any  In- 
terest therein,  is,  by  such  deed,  conveyed  to 
the  assignee,  the  assignee  shall  forthwith 
file  with  the  clerk  and  recorder  of  each  coun- 
ty where  the  real  estate  is  situated,  a  notice 
of  the  assignment,  containing  the  names  of 
the  assignor  and  assignee,  the  date  of  the 
deed  of  assignment,  when  and  where  re- 
corded, and  a  description  of  the  property  in 
that  county  affected  thereby,  and  the  same 
shall  be  constructive  notice  to  a  purchaser 
or  incumbrancer  of  the  transfer  of  the  prop- 
erty in  said  county,  described  in  such  no- 
tice." 

And  Sess.  Laws  1893,  p.  64: 

"Section  1.  That  an  assignee  for  the  bene- 
fit of  creditors  appointed  and  qualified  un- 
der and  In  pursuance  of  an  act  entitled  'An 
act  in  relation  to  assignments  for  the  bene- 
fit of  creditors,  and  to  repeal  acts  inconsist- 
ent therewith,'  approved  April  10th,  1885, 
shall  be  held  and  deemed  to  be  an  officer  of 
court.  And  any  Interference  with  the  said 
assignee  in  the  discharge  of  his  duties  shall 
be  deemed  contempt  of  court,  and  no  suit 
against  the  said  assignee  In  relation  to  or 
concerning  the  property  assigrned,  shall  be 
begun  or  instituted  against  the  said  assignee 
without  permission  of  the  district  court  with- 
in and  for  the  county  wherein  the  assign- 
ment Is  made  first  had  and  obtained." 

It  Is  contended  by  counsel  for  appellee 
that,  by  force  of  section  1,  the  title  to  the 
properly  in  question  becoming  vested  in  the 
assignee,  as  an  officer  of  the  court,  upon  fil- 
ing the  deed  of  assignment  for  record  In  the 
county  of  Arapahoe,  all  of  the  assigned 
property,  wherever  situated,  was  from  that 
time  In  the  custody  of  the  district  court  of 
that  county;  and  the  assignment  being  for 
the  benefit  of  all  the  creditors  of  the  assign- 
or, by  section  4  appellant's  assent  to  snch 
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asalgnmcnt  l^eing  c<»clvu9lvsly  pKSOBied,  sbe 
was  estopped  from  acqiUiiog  a  valid  attach 
ment  lien  upou  tlia  assigued  property,  noti- 
witlietaiiding  the  notice  required  by  aectioa 
6  waa  not  recorded  in  PUkiu  county  prior  to 
Its  levy.  In  other  words,  that  the  want  oC 
such  notice  protects  only  purcboBere  and  to- 
cumbrancera  who  become  such  tbvough  the 
fraudulent  act  of  the  assignor,  and  cannot 
be  ljBTol(.ed  for  the  protection  of  a  creditor 
who,  without  actual  notice  of  the  asslgu- 
vaeBty  levies  an  otherwise  valid  attAcluueBt 
m^n  the  assigned  progterty.  Whether  the 
poBsesaion  of  th«  aaaigoied  pc^erty,  aitu«ted 
Id  tlije  county  where  tb<e  deed  of  aaalgnn^oot 
is  recorded,  passea  l«to  tJw  cvistody  of  tho 
court  upon  th».  lecordlng  of  th«  deed,  it  1^ 
unnecessary  t»  decldei  viiWft  Uy  virtue  ot 
the  lurovlsions  of  section  6,  the  pii^erty  sitvt- 
ated  ia  Atber  eouoUoa.  B«twith^tandi9c  the 
title  iff  vested  lu  tlte  assignee,  is  subject  to 
sale  and  Incuiobcanco  until  tb«  notice  theeor 
in  pfeacribed  is  filed  with  the  cl£rh  and  re- 
corder of  such  counties.  It  conclueJv^iy  tolr 
lows,  therefore,  that  the  mere  vestiog  of  title 
In  the  assignee,  as  to  such  property,  does  not, 
ipso  facto,  puiiee  It  in  cu^todia  legis.  The 
deed,  of  the  aaslgnor,  like  the  deed  of  any 
grantor,  conveys  the  legal  titie  to  the  proper- 
ty, and  would,  but  for  tlie  statute,  vest  such 
title  in  the  assignee,  upon  Its  delivery.  Thera- 
fore  the  statute,  In  making  Its  record  essen- 
tial to  vest  title,  as  well  as  to  const,itute  con- 
structive notice,  gives  it  the  same  and  no 
more  force  than  any  other  deed  would  tiave, 
when  recorded  in  the  county  wlierein  tbie 
real  estate  is  situated-  And  to  obviate  the 
necessity  of  recording  the  deed  in.  counties 
wherein  real  property  assigned  is  situated, 
other  than  the  county  of  assignor's  resi- 
dence, section  6  provides.  In  lieu  thereof, 
that  notice  of  the  assignment  shall  be  Qled 
in  such  counties,  which  shall  be  constructive 
notice  of  the  transfer  of  the  property  therein 
described;  and  since  the  filing  of  sncb  not- 
tice  is  necessary  to  give  constructive  notice 
to  innocent  purchasers  and  Incumbrancers, 
and  to  protect  the  title  of  the  assignee 
against  them,  although  it  vested  in  him  upon 
the  recording  of  the  deed  in  the  county  of  as- 
signor's residence,  the  effect  sought  to  be 
given  to  the  mere  vesting  of  the  title,  as 
against  an  attaching  creditor,  does  not  fol- 
low, unless  his  exclusion  from  tbe  pTOte<^ 
tion  of  section  6  rests  solely  upon  the  fact 
that  he  ia  conclusively  presumed  to  asa^nt 
to  the  assignment  That  an  attaching  cred- 
itor is  an  incumbrancer  is  ooaceded  by  coun- 
sel foiT  appellee^  Does  the  presumption  of 
his  assent  to  tbe  assignment  estop  him  from 
acqtiiring  a  valid  Incumbrance  upon,  the  aa- 
signod  property,  after  the  deed  of  aseignr 
meat  is  recorded  in  the  county  of  assignor's 
residence,  and  before  the  notice  provided  in 
section  &  is  filed  in  the  coMinty  wherein  such 
pr«f)erty  ia  altutted?  We  thinii,  <^ailT 
not.  The  iHwsumpttioin  of  assent  cootem.- 
plated  In  a«ctloa  4  obtains  oaly  tat  ^a»fm 


where  no  affirmative  act  on  tbe  part  of  the 
creditor  evidences  an  intention  to  repudiau^ 
or  not  to  assent  to,  the  assignm^it  It  is  a 
prima  facie  presumption,  merely,  that  ma; 
])e  overcome  by  evidence  to  the  contiaiy. 

In  the  case  of  Spangla  t.  West,  7  Cola 
App.  — ,  43  Pac.  90u,  recently  decided  in  ttie 
oourt  of  aiv>eal8  of  this  state,  this  ideatic-al 
question  was  presented;  and  Utfon  a  tlu»iougli, 
consideration  of  section  4,  in  eoaoectioB  wiih 
otheB  provisions  of  tbe  statute,  it  is  bdd  Uiat 
the  presiuaption  of  awent  om.  the  part  eC  » 
creditor  contemidated  in  that  section  Is  boc 
aonclqsive,  but  exists  merely  in  tl«e  absence' 
qt  evideace  to  tbe  eeotrary,  and  tliait  a  cred- 
itor WW  not  estopped  by  aay  SKb  presumtd 
assent  from  acquirins  a  lien  tipoQ  the  as- 
signed property.  In  the  cewoning  9t  tlut 
oslnton  upon  this  subject  we  foUy  cencw, 
and  aqeept,  aa  a  correct  inteipretatioa  «t  Uie 
mtaaiag  of  the  foregoing  provisions  of  onr 
assignment  act,  tbe  conclusion  there  readied, 
tliat  tlie  word  "incumbvancer"  la  employed  ia 
section  6  "in  its  bzioad  and  geoersl  sense,  aod 
embraces  every  class  of  incumbnancen  and 
every  class  of  incumbrances.  A  Uen  or 
charge  upon  land,  wlUcb  hinds  it  for  the  pay- 
ment of  a  debt,  is  an  incuoibmnoe,  aad  tbe 
holder  of  the  lien  is  an  lacumlKancer,  The 
Incumbrance  may  be  coeated  by  contract,  or 
It  may  be  acquired  in  pursvance  of  some  stat- 
ute. The  Uen  of  aa  attaching  creditor  ia  aa 
incumbrance  equaltr  witj^  a  mortgage." 
Spangler  v.  West,  supia,  and  cases  dted. 
The  controversy  in  that  case  grew  out  of  a 
state  of  facts  identical  with  the  facts  appear- 
ing in  tills  record,  bat  the  manner  of  pro- 
cedure therein  was  different,  in  this:  tliat 
the  assignee  intervened  in  the  attachment  gnit, 
thereby  preseinting  tlie  qvestton  of  the  ralid- 
ity  or  the  priority  of  the  Uen  to  tbe  court  bar- 
Ing  Jurisdlcttai  of  tbe  attacluneot  proceed- 
ings, wtiile  in  this  case  no  appearance  tra» 
entered  in  the  action  pending  in  the  district 
court  of  Pitkin  county,  either  by  answer  or 
intervention;  but  after  tbe  actloa  tberehi  had 
proceeded  to  Judgment,  and  the  attached 
property  sold  thereunder,  aj^ieUee  filed  his  pe- 
tition in  the  district  court  of  Arapahoe  cooa- 
ty,  asking  that  tbe  attactimemt  Uen  and  tbe 
sale  on  execution  be  set  aside  and  bdd  for 
naught,  and  the  title  acquired  by  aHpeiiant  b» 
adjudged  invaUd,  and  that  she  be  covi^ed 
to  release  all  clatm  to  said  property.  Tb<u 
we  have  presented  the  questioQ  whether  the 
district  court  of  Arapahoe  oonnty  bad  Jutis- 
dictioa  to  determine,  in  this  summary  PiO" 
qeeding,  the  rights  o(  tbe  reqjwctive  parties 
to  the  land  in  dispute.  In  support  of  the 
Jurisdiction,  \Re  are  cited  to  ■nmerous  ad- 
Judged  cases  in  the  npreme  cooil  of  lUnola, 
and  some  other  states  under  similar  atatntes. 
Among  them,  and  perhaps  the  leadlDg  caw 
on  the  subject,  is  that  of  Hancbett  v.  Wate^ 
b«U7,  11j5  lU.  280,  38  N.  E.  lat,  wbereiD  it 
ia  bcM  that  tlteir  assigamaAt  Mt— very  dm- 
Uap  In  its  psovisiOBS  to  <Hir  own— waa  eesen- 
tlaUy,  to  Its  framework  and  detail,  a  generaJ 
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Insolvent  law,  that  ctrntered  •  qjted^  Jtirla- 
dk-tloa  upon  the  coontf  courta  over  the  aiab- 
ject-matter  of  awlgnments,  and  th«  court 
say:  "To  give  the  statute  prac<jk3fU  «ffeot 
in  all  Its  pcoTMona.  we  teei  coii»tn)ii>«d  to 
bold,  as  we  dOt  that  npoo  the  maiiiJ>e,  flUos. 
and  recording  oi  the  aasigunenti  with  the 
lists  and  schedules  ainnexftd,  the  eQuntgr  ooort 
wbereln  such  astignment  la  filed  and  fecord- 
ed,  in  ita  chaAwter  as  an  ineolTeat  debtw'a 
court,  by  opemtliKi  of  law,  a^  onoa  aeanirea 
JurisdicUoD  over,  asd  beoomec  poeaeaaed  of, 
all  the  progertj  and  estate  embraced  wttbin 
tlie  awignioent,  aubjeet,  ot  qoanek  t»  «U  pri- 
or llow  and  la«t  islainui  tbart  third  parttea 
may  hare  to  or  u|)on  It  *  *  *  iutd  att  per- 
sona -claiming  an  interest  in  ov  npen  tha  taaA 
are  aubject,  aUke,  to  the  sunusMr  Jurisdic- 
tion of  the  count"  In  that  case  Waitecbui^, 
as  aseigaes,  was  in  poaaeat^  o<  the  aaalgnsd 
property;  and  the  county  «»uTt,  oivn  petition 
of  the  aselgnee,  entered  an  ex  parte  ordtec  «u- 
joinmg  and  restiadnlng  the  aberlS  from  exa- 
cnting  a  writ  oC  reiAevlB  tberafoK  The  doe- 
trine  aanonnced  in  this  eaae  hfa  been  uoL- 
formly  followed  In  that  atate,  and  the  jusla^ 
dictiou  of  the  county  oouct  upbeM.  In  ail 
cases  where  the  assigned  property  waa  In  tlia 
possession  of  the  assignee,  or  where  tite  coun- 
ty court  bad  obtained  jurisdiction  ovec  It  at 
tli«  dm^  of  the  attempted  Interference  there- 
with. On.  the  otliw  iiand,  ^bere  the  prc^- 
erty  that  Is  the  subject  of  contentkA  had  not 
been  reduced  to  the  poaaeaaton  of  the  aa- 
aignee,  or  brought  within  the  jurisdiction  of 
the  county  court'  at  the  time  ttie  U«n  at- 
taehed,  tltis  aununary  jurladlcUon  Itaa  been 
denied.  Preston  v.  Spauldlng,  120  lU.  208, 
10  N.  B.  903,  In  the  latter  case  the  court 
refentiag  to  the  f<»ie8olng  casea,  say:  "Theae 
cases  were  intended  to  hold,  and  properly, 
that  when  a  voluntary  aaaignsoent  la  made, 
under  tjie  statate,  and  the  property  assigned 
has  sasaed  into  the  posB^asloo  of  the  aaaignee, 
such  pioperty  la  thereby  brought  within  the 
Juriadictioa  and  under  the  admlnlatratlye  con- 
trol of  the  county  court,  and  tltat  the  county 
court  is  Tested  with  ample  power  and  juria- 
dictioo  •  1*  •  to  direct  and  control  the  disr 
position  to  be  made  of  such  pnq^erty  tudee 
the  statute,  and,  in  doing  so,  po  adjudicate 
upon  the  conflicting  legal  rights  o£  claimants 
therefor,  arising  in  that  oourt  But  these 
cases  are  not  to  be  understood  as  holding  tliaJt 
the  county  court  is,  by  this  voluntary  assign- 
ment act  invested  with  general  chancery 
powers  and  juifsdlctkm,— such,  for  example, 
as  waa  Invoked  1^  complainant's  bill  in  this 
case,  or  as  would  be  InvolBed  on  bill  for  spe- 
dfle  perfonnajBce,  for  BeaMving  cloud  from 
title,  and  the  like^  attlmtigh  the  ^operty  as- 
signed might  be  therdn  tavaived;  for,  ip  re- 
spect of  matters  of  a  purely  equitable  chais 
acter,  specially  cocnlaable  In  oonrts  of  equity. 


resort  must  still  be  had  to  the  courts  of  gen- 
eral chancery  jurisdiction."  To  the  same  ef- 
fect Is  the  case  of  Ide  v.  Bayer,  30  la  App. 
210.  It  was  also  held  In  the  case  of  Tates  ▼. 
Dodge,  123  lU.  50.  IS  N.  B.  847.  that  where 
a  writ  of  attachment  was  levied  on  real  es- 
tate on  November  6,  1885,  at  10:20  a.  m., 
and  a  deed  of  asalgnment  for  the  benefit  of 
creditora  made  by  the  attajchment  debtor  was 
filed  in  the  comity  (derk'a  office  some  three 
hotus  later,  but  not  recorded  in  the  recorder's 
amce  until  May  4.  1886;  the  attachment  took 
IHweedeaoe  over  the  deed  of  asidgnment  and 
the  assignee  took  the  real  property  subject  to 
the  Sittachmeat  lien.  In  the  case  before  us, 
the  attachment  Uen  having  been  acquired 
priop  to  the  filing  of  the  notice  of  assignment 
in  Pitkin  county,  it  was  a  valid  one,  and  took 
precedeqce  over  the  deed  of  ajsslgnment;  and 
thus,  being  a  vaUd  prior  lien,  the  case  would 
fall  within  the  rule  announced  In  the  latter 
line  of  decisions.  Certainly,  under  the  dr- 
cumstances  disposed  in  this  record,  the  dis- 
trict court  of  Pitkin  county  having  first  ac- 
quired jurisdiction  of  the  subject-matter  in 
controversy,  the  district  count  of  Arapahoe 
county  had  no  authority  to  interfere  with  the 
action  of  that  court,  or  to  cancel  or  set  aside 
Its  process  In  this  summary  way.  or  at  all.  un- 
der the  familiar  rule  that  wh«i  two  courts 
have  coDourrent  jurisdiction  of  the  same  sub- 
ject-matter, the  court  first  acquiring  jurisdic- 
tion will  retain  it  to  the  excinslon  of  the 
other.  In  the  case  of  Manufacturing  Co.  v. 
CaldweU,  138  HI.  163,  26  N.  B.  QQO,  a  volun- 
tary assignment  was  consummated  after  the 
levy  of  an  execution  and  certain  writs  of  at- 
tachment In  favoc  of  sereral  of  the  creditors. 
The  oourt,  in  passing  upon  the  right  of  the 
county  court  to  intofeie  under  such  circum- 
stances, say:  "A  voluntary  assignment  t^ 
an  insolvent  debtor,  after  a  valid  levy  of  an 
execution  oc  writ  of  attachment  on  all  his 
personal  property,  and  while  the  sberifF  has 
the  same  in  his  custody,  necessarily  fails  to 
confer  jurisdiction  over  such  property  upon 
the  county  court;  nor  wlU  that  court  have 
power  to  isterfece  with  tlte  execution  of  pro- 
cess of  other  courts  of  oompet«it  jurisdic- 
tion." Our  c<mclusian,  therefore,  is  that  by 
the  levy  of  the  attachment  prior  to  the  filing 
of  the  notice  a<  assignment  In  Pitkin  county, 
appellant  acquired  a  valid  lien,  and  that  the 
im>p«rty  in  dispute  passed  to  the  assignee 
subject  to  su<^  lien;  and,  the  district  court 
of  Pitkin  county  liavtng  first  acquired  juris- 
diction over  the  subject-matter,  Its  judgment 
la  conclusive,  and  the  district  court  of  Arapa- 
hoe county  had  no  power  or  authority  to  en- 
tertain this  proceeding,  or  to  rendo'  the  judg- 
ment complained  of.  The  judgment  will 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  the  district  court  to  dls- 
mtea  the  proceeding.     Beversed. 
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(Supreme  Court  of  Colorado.     Feb.  17,  1896.) 

Eqditt — Rescission  of  Contract — CoNSTRncriOK 
— Condition  Prbcbdent — Convbyanob. 
Plaintiffs  conveyed  to  defendant,  a  town- 
alto  company,  land  adjoining  its  town  site,  receir- 
ing  in  consideration  $100  and  a  bond  binding  de- 
fendant to  surrey,  grade,  and  improve  the  streets 
on  said  land,  and  make  othei  valuable  improve- 
ments thereon,  and  to  commence  within  thirty 
days  to  survey  and  p<at  so  much  thereof  as  it 
deemed  practicable,  and  deed  to  plaintiffs  one- 
tenth  of  the  lots,  to  be  selected  by  lot.  Defend- 
ant surveyed  and  platted  a  portion  of  the  land, 
some  of  the  lots,  however,  extending  on  to  its 
own  land,  and  proposed  the  division  of  the  lots, 
which  plaintiffs  refused.  Plaintiffs  sued  for  re- 
sdssion  of  the  contract,  on  the  grounds  of  fraud 
and  failure  of  consideration,  claiming  that  the 
grading  of  streets  and  making  of  other  improve- 
ments were  conditions  precedent  to  the  division 
of  the  lots,  and  that  the  manner  of  survey  made 
a  fair  division  impossible.  Defendant  averred 
ita  readiness  to  make  the  improvements  as  rapid- 
ly as  needed,  and  that  it  had  made  contracts  for 
such  work,  which  contracts  were  shown  at  the 
trial  to  have  been  in  part  executed.  Held,  that 
the  grading  and  makiog  of  other  improvements 
called  for  were  not  conditions  precedent  to  the 
division  of  the  lots,  nor  was  the  manner  of  survey 
such  as  to  prevent  unfair  division,  and  that,  it 
appearing  that  defendant  had  expended  a  consid- 
erable sum  in  carrying  out  its  contract,  and  that 
the  consideration  which  plaintiffs  would  receive 
for  the  conveyance  was  not  inadequate,  a  reacia- 
sion  would  not  be  deceed. 

Appeal  from  court  of  appeala. 

Action  by  James  Boyes  and  Samnel  S. 
Hunter  against  the  Oreen  Mountain  Falls 
Town  &  Improvement  Company.  There 
was  a  Judgment  for  defendant  in  the  district 
court  of  El  Paso  county,  which  was  reversed 
by  the  court  of  appeals.  33  Pac.  77.  From 
the  judgment  tbere,  defendant  appeals.  Re- 
versed. 

On  August  19,  1889,  tbe  appellees  filed 
their  complaint  In  the  district  court  of  EI 
Paso  county,  wherein  It  is  alleged.  In  sub- 
stance, that  on  December  26,  1888,  Boyes 
was  induced,  by  false  and  fraudulent  rep- 
resentations, to  convey  by  warranty  deed  to 
the  Green  Mountain  Falls  Town  &  Improve- 
ment Company  160  acres  of  land,  situate 
In  El  Paso  county,  Colo.;  that  said  land  was 
of  the  value  of  $7,000;  that  the  company 
owned  land  south  and  west  of  this  quarter 
section,  which  constituted  the  town  site 
known  as  "Green  Mountain  Falls";  that,  in 
consideration  of  such  conveyance,  the  com- 
pany agreed  to  pay  $100  In  cash,  and  build 
a  $75,000  hotel  on  the  property,  west  of  and 
adjoining  said  land,  during  the  summer  of 
1889,  that  they  would  grade  the  streets,  and 
make  other  valuable  improvements,  which 
would  make  tbe  property  very  valuable,  and 
that  they  would  reconvey  to  bim  every  tenth 
lot;  that,  relying  upon  the  truth  of  these 
representations,  he  made  the  conveyance  to 
tbe  company;  that  tbe  company  had  done 
nothing  towards  performing  Its  contract  ex- 
cept to  pay  the  $100,  and  survey  the  land 
Into  lots  In  such  a  way  as  to  make  a  division 


veyed;  tbat  the  company  bad  made  a  writ- 
ten demand  for  a  division,  and  threatened  to 
sell  the  property;  thereupon  Boyes  tendered 
tbe  $100,  and  demanded  a  rescission  of  ths 
contract;  prays  for  a  cancellation  of  the 
deed,  eta  The  defendant  company  answers, 
denying  all  allegations  of  fraud;  denies  that 
it  agreed  to  build  an  hotel  which  would  cost 
$75,000,  or  of  any  description  whatever;  and 
avers  that  the  only  considerations  for  said 
deed,  except  the  payment  of  tiie  $100  In  cash, 
which  had  been  paid,  were  expressed  in  the 
written  contract  executed  at  the  time  the 
deed  was  delivered,  which  was  as  follows: 

"Know  all  men  by  these  presents,  that 
the  Green  Mountain  Falls  Town  and  Im- 
provement Company,  a  corporation  with  its 
principal  office  in  tbe  city  of  G(dorado 
Springs,  county  of  El  Paso,  and  state  of 
Colorado,  is  held  and  firmly  bound  unto 
James  Boyes,  of  the  connty  and  state  afore- 
said. In  the  penal  sum  of  five  hundred  dol- 
lars ($500)  lawful  money  of  the  United 
States,  for  the  payment  of  which  sum,  well 
and  truly  to  be  made  to  tbe  said  Jamea 
Boyes,  tbe  said  company  binds  Itself  and  Iti 
successors.  Sealed  with  its  corporate  seal, 
and  dated  this  26th  day  of  December,  A  D. 
1888.  Tbe  Green  Mountain  Falls  Town  and 
Improvement  Co.  F.  E.  Dow,  President.  I. 
J.  Woodworth,  aa  Secretary. 

"The  condition  of  tbe  above  obligation  Is 
such  that  whereas,  the  said  James  Boyes 
has  executed  a  warranty  deed,  running  to 
the  said  Green  Mountain  Falls  Town  and 
Improvement  Company,  of  tbe  foUo^ng 
property,  to  wit:  The  southwest  quarter  (% 
of  the  southwest  quarter  (%)  of  section  Ave 
(5),  and  the  north  one-half  (V^  and  the  south- 
west quarter  (^  of  tbe  northwest  quarter 
(Vi)  of  section  (8),  all  in  township  No.  thirteen 
(13),  range  No.  sixty-eight  (68)  west  situate 
in  the  county  of  El  Paso,  and  state  of  CIolo- 
rado:  Now,  therefore,  if  said  company  shall 
survey,  grade,  and  improve  the  streets  on 
said  lands,  make  other  valuable  improve- 
ments thereon,  and  commence,  within  thi^ 
ty  days  of  tbe  date  hereof,  to  survey  into 
lots  and  plat  said  lands,  or  so  much  thereof 
aa  said  company  may  deem  praTcticable,  and 
deed  to  said  Boyes  one-tenth  of  said  lots  so 
platted,  to  be  divided  as  follows,  to  wit, 
said  Boyes  to  draw  one  of  said  lots,  and  Eald 
company  to  draw  nine  of  said  lots,  said 
drawing  to  be  continued  until  all  of  said 
lots  platted  are  drawn,  also  to  pay  said 
Boyes  one-tenth  of  the  net  proceeds  from 
the  sale  of  said  lands  not  surveyed  and  plat- 
ted by  said  company,  and  to  allow  him  (the 
said  Boyes)  to  retain  tbe  house  now  occupied 
by  him,  then  this  obligation  to  be  null  and 
void;  otherwise,  of  full  force  and  effect  It 
is  distinctly  understood  and  agreed  by  said 
Boyes  that  the  penalty  and  conditions  of  the 
above  obligations  are  subject  to  tbe  validity 
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and  snfQclency  of  the  above  warranty  deed, 
above  referred  to." 

—Averred  that  it  did,  within  30  days  of  the 
execution  of  said  contract,  commence  sur- 
veying and  platting  said  land  into  lots,  and 
so  much  of  said  land  as  was  deemed  prac- 
ticable was  platted  into  town  lots,  to  the 
number  of  about  150,  and  such  plat  was 
duly  recorded  on  July  2,  1889;  averred  Its 
willingness  and  offer  to  make  conveyance  of 
the  lots,  and  the  refusal  of  Boyes  to  accept 
the  same;  that  no  time  was  specifled  as  to 
when  the  grading  and  other  improvements 
should  be  made,  but  it  was  the  understand- 
ing between  the  parties  that  this  part  of  the 
contract  should  be  performed  when  needed, 
and  that  the  other  improvement  contem- 
plated was  the  bringing  of  water  upon  the 
land  for  the  use  of  the  inhabitants,  when  the 
same  should  be  needed;  that  it  had  entered 
into  contract  with  parties  for  water  pipes 
through  the  streets,  to  be  completed  June  1, 
1890,  and  was  then  negotiating  with  parties 
to  grade  the  streets.  To  this  answer  a  rep- 
lication was  filed,  which  pleaded  the  statute 
of  frauds  to  the  written  contract  set  forth 
hi  the  answer.  The  cause  was  tried  to  the 
court,  which  found  the  Issues  Joined  in  fa- 
vor of  tbe  defendant,  and  rendered  a  decree 
dismissing  the  piaintifFs'  complaint  for  want 
of  equity,  and  decreed  performance  on  the 
part  of  Boyes  in  accordance  with  the  prayer 
of  defendant's  cross  complaint.  On  appeal 
to  the  court  of  apx>eal8,  the  Judgment  of  the 
eonrt  below  was  reversed.  33  Pac.  77. 
From  that  Judgment  the  defendant  company 
prosecutes  this  appeaL 

T.  A.  McMorris,  for  appellant 

GODDARD,  J.  (after .  stating  the  facts). 
This  action  was  brought  to  cancel  a  convey- 
ance of  a  quarter  section  of  land  alleged 
to  have  been  procured  by  fraud.  The  aver- 
ments of  the  complaint  relied  on  as  consti- 
tuting the  ground  for  relief  are  to  the  effect 
that  the  officers  of  the  company  made  false 
representations  as  to  certain  Improvements 
that  the  company  proposed  to  make;  that, 
relying  on  the  truth  of  these  statements,  and 
believing  that  by  reason  of  such  improve- 
ments the  land  would  become  greatly  en- 
hanced in  value,  Boyes  was  induced  to  con- 
vey the  entire  tract  to  the  company,  in  con- 
sideration that  it  would  plat  so  much  there- 
of into  town  lots  as  was  practicable,  and 
deed  to  blm  one-tenth  of  the  lots  so  platted, 
and  pay  him  one-tenth  of  the  net  proceeds 
derived  from  the  sale  of  the  land  not  survey- 
ed and  platted.  It  appears  from  the  evi- 
dence that  appellant  owned  land  which  con- 
stituted the  town  site  known  as  "Green 
Mountain  Falls,"  adjacent  to  the  land  con- 
veyed, and,  desiring  to  obtain  the  latter  as 
an  addition  to  the  town  site,  opened  nego- 
tiations to  that  end  with  the  appellee  Boyes, 
*hrongh  Chailes  Sprague,  its  general  mana- 
Ker,  several  days  before  concluding  the  ar- 


rangements under  which  It  purchased.  On 
December  26,  1888,  these  negotiations  result- 
ed in  a  conveyance  of  the  land  by  Boyes  to 
the  company  for  a  cash  payment  of  (100  and 
the  further  considerations  expressed  in  the 
written  agreement  above  set  forth.  There 
is  no  sutMtantial  disagreement  between  the 
parties  as  to  the  consideration  for  the  con- 
veyance, except  as  to  the  building  of  the  ho- 
tel. This  the  company  denies  constitDted  a 
part  of  the  consideration.  Wliile  the  testi- 
mony of  the  respective  parties  on  this  point 
is  conflicting,  its  clear  preponderance  sap- 
ports  the  company's  contention.  The  writ- 
ten contract  makes  no  mention  of  the  build- 
ing of  an  hotel;  and  that  It  was  not  con- 
templated as  among  the  other  valuable  im- 
provements to  be  made,  but  that  such  im- 
provements were  to  consist  of  waterwoiics, 
is  shown  by  the  clear  weight  of  evidence. 
The  obligations  It  assumed  are  specifled  in 
the  contract,  and  are  as  follows:  "Now, 
therefore,  if  said  company  shall  survey, 
grade,  and  Improve  the  streets  on  said  lands, 
make  other  valuable  improvements  thereon, 
and  commence,  within  thirty  days  of  the 
date  hereof,  to  survey  into  lots  and  plat  said 
lands,  or  so  mnch  thereof  as  said  company 
may  deein  practicable,  and  deed  to  said 
Boyes  one-tenth  of  said  lots  so  platted,  to  be 
divided  as  follows,  to  wit,"  etc.  It  commen- 
ced within  the  30  days  to  survey  into  lots 
and  plat  the  land,  and  completed  that  work, 
and  caused  a  plat  thereof  to  be  duly  record- 
ed on  July  2,  1889.  While  it  is  true,  as  stat- 
ed in  the  opinion  of  the  court  of  appeals, 
that  a  fractional  part  of  some  of  the  lots 
as  platted  lapped  over  on  the  land  owned 
by  appellant,  it  does  not  follow  that  the  lots 
so  platted  were  not  in  conformity  to  the  eon- 
tract,  or  that  such  fact  rendered  the  division 
provided  for  impracticable.  To  the  contra- 
ry. It  is  shown  that,  owing  to  the  formation 
of  the  ground,  it  was  impossible  to  plat  It  in 
any  other  way,  and  that  Boyes  assented  to 
the  lots  being  platted  in  that  manner.  Mr. 
Dow's  testimony  on  this  point  is  as  follows: 
"Q.  You  may  state  about  the  time  that  yoo 
commenced  platting  this  property,  or  at  any 
time  during  the  platting  or  afterwards,  yon 
bad  any  conversation  with  Mr.  Boyes  with 
reference  to  platting  portions  of  your  land 
in  with  this.  A.  Tea,  sir.  Mr.  Boyes  came 
to  me,  and  said  he  didn't  like  the  way  we 
were  platting  it  I  asked  him  why.  He 
said,  'Some  of  the  lota  will  be  on  your  prop- 
erty, and  some  on  the  tract  that  I  have  sold 
you.'  I  told  him  it  was  impossible  to  plat  it 
any  other  way;  on  account  of  the  formation 
of  the  ground,  we  had  to  have  the  lots  lap 
over;  but  told  him,  wherever  they  lapped 
a  little  on  ours,  he  could  choose  them  as  if 
they  were  all  on  his,  that  we  would  make  it 
perfectly  satisfactory  to  him.  Then  he  said, 
'That  is  all  right'  Those  are  the  exact 
words  he  used.  I  told  him  of  course  we  had 
to  do  that  in  platting.  Q.  Acting  upon  that 
did  you  plat  them?    A.  Yes,  sir."    It  is  not 
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geooa  to  appellees,  Bince  it  gave  grocaa  aa- 
dltlonal  to  tbe  amounrt  they  irere  e&tnied  to 
out  of  the  tract  conveyed.  Fnrthermore, 
the  objection  to  the  manner  In  which  the 
tots  were  platted  Ib  an  afterthoHgbt,  and 
was  not  relied  on  by  Boyes  as  k  reason  for 
refusing  to  select  the  lots,  but  his  olflectlon 
was  put  exclusively  upon  the  ground  that 
the  lots  were  not  to  be  divided  untfl  the  oth- 
er Improvementfi  were  made.  He  testifies: 
"Q.  State  what  conversation  you  had  with 
Mr.  Dow,  and  when  it  was.  A.  After  Mr. 
SpragiK  came  up  to  divlAe  the  lots,  I  saw 
Mr.  Dow  the  next  evening,  and  he  wanted 
to  know  what  was  the  reason  I  had  not  di- 
vided the  lota.  I  told  him  lliey  had  not  ful- 
filled their  centmct  He  said  they  had  mut 
agreed  to  make  the  improvenoents  before  we 
divided  the  Iota.  I  told  him  I  bad  not  ngtieA 
to  divide  tbe  lots  until  they  were  made. 
*  *  *  Q.  Did  he  say  anything  concerning 
the  grading  at  the  streets  T  A.  He  said  they 
were  not  tmder  any  obligattons  to  grade  tbe 
streets  tiien.  Q.  Have  they  ever  done  any 
grading  cm  thme  streets  at  aHV  A.  No,  str. 
<3.  Have  they  ever  bn^lt  that  hotiA?  A.  No, 
air.  Q.  Have  tliey  done  any  other  ltnprov«- 
Bient  OB  them?  A.  No  improvements  what- 
ever, only  the  survey  and  wtmt  waterworks 
they  have  laid  in  there  this  winter." 

Tbe  flulMtaatial  conttsyvgray  between  the 
parties,  and  tbe  sole  gronfidupoh  which  Boyes 
Jostifled  his  leftisBl  to  divide  the  lots,  was 
that  at  thait  time  the  streets  were  not  gtaded 
and  other  impmvements  made.  The  time 
the  grading  was  to  be  done  and  other  im- 
provements maiAe  not  being  specified  in  the 
written  contfaidt,  we  c«nnot  agree  with  the 
learned  writer  Of  the  opinion  of  the  court  of 
appeals  that,  because  those  tMngs  were  not 
then  done,  ft  coniMtnted  such  a  failure  to 
perform  as  wotted  an  absolxrte  fallut«  of 
consideration,  or  that  Its  avowal  of  willing- 
ness and  the  intentlcm  to  lay  out  and  grade 
the  streets  when  they  should  be  needed  was 
of  no  value.  Nor  do  we  find  any  evidence 
in  tbe  case  thai  justifies  the  assumption  that 
appellant  had  tailed  to  realize  upon  the  en- 
terprise, was  unable  to  Comply  with  the  con- 
tract entered  Into,  and  tipon  the  technical 
interpretation  of  which  It  was  attempting 
to  escape.  Gertainly,  such  a  conclusion  Is 
unjustifiable  in  the  light  of  fiie  testimony 
and  the  acts  of  appellant  evidencing  Its  in- 
tention to  prosecute  such  work  in  good  faith. 
It  had,  within  the  time  agreed  upon,  survey- 
ed and  platted  so  much  of  the  land  as  was 
practicable,  into  lots,  at  an  approximate  cost 
of  ?1,000,  and.  at  the  time  of  the  trial  of 
the  cause,  had  let  contracts  for  grading  the 
streets  and  putting  In  the  waterworks;  thus 
refuting,  by  its  acts  as  well  as  by  the  avowal 
of  its  Intentions,  the  claim  of  appellees  that, 
to  Induce  Boyes  to  execute  tbe  deed,  it  prom- 


nxea  tne  tune  ror  tne  commencement  oi  me 
survey  and  platting  of  the  lotfc,  but  does 
not  limit  tbe  time  hi  which  the  grading  and 
other  improvements  should  be  entered  up- 
on ot  completed. 

TTpon  an  examinattoh  of  all  tbe  testimony. 
We  are  unable  to  find  any  support  for  the 
conclusion  that  it  was  the  understanding 
and  Intention  of  the  parties  that  such  work 
was  to  be  done  befote  a  iBvlsion  of  the  lots 
BhoBid  be  made  or  until  It  was  needed,  or 
that  Boyes  waa  induced  by  any  false  repxe- 
sentationB  to  execute  the  conveyance  In 
question,  or  any  failure  on  the  part  of  the 
company  to  conform  to  the  lettet  and  spirit 
of  its  agreement 

Wfe  think  undue  wei^t  Is  given  by  the 
coutl  of  appeals  to  the  alleged  Inadequacy 
«t  tlie  consideraflon  for  the  conveyance  of 
Ae  land.  While  the  deed  Includes  160  acres. 
It  la  abewn  that  only  one  40  v^s  snacqiti- 
Me  &t  being  platted  into  town  lots,  and  but 
S  or  4  Bct-es  of  that  could  be  plowed,  the 
balance  consisting  of  precipitous  mountain 
cHtfs,  and  valuable  duly  for  the  purposes  to 
which  appellant  has  devoted  It;  and.  al- 
though It  iB  alleged  that  at  tte  time  of  the 
conveyance  11  wah  worth  $7,000,  the  evl- 
dehce  is  substantially  nncontiadlcted  that 
Its  va)ue  then  did  not  exceed  $1,000,  that  be- 
ing the  most  Hberal  estimate  placed  upon  It 
by  any  witness  except  the  plaintllf  and  tbe 
witness  Florence,  who  shows  by  his  exazn- 
ination  that  he  was  Incompetent  to  estimate 
Its  value.  Aside  from  these  two  witnesses, 
those  testifying  to  the  viUue  at  the  time  of 
the  conveyance  were  Mr.  Sprague,  who  pot 
its  value  at  $1,000;  Mr.  Dow,  at  $300;  Mr. 
Wootfwtftth,  at  $5  or  $6  per  acre;  Mr.  Nori- 
hoS,  at  $700  to  $800;  Mr.  Blddlc'k,  al  $300 
to  f  1,000;  Mr.  Gartand,  at  $300  to  $1,000;  Mr. 
Wright,  at  $400  to  $500.  And,  by  reason  of 
the  Ithproveiments  made  thereon  by  appel- 
lant, they  fixed  the  value  at  the  time  of  the 
trial  at  from  $6,000  to  $10,000;  thus  show- 
ing Outt,  try  the  expenditure  and  the  hn- 
provements  made  and  contracted  for,  the 
value  of  the  land  was  greatly  enhanced,  and 
was  not  in  the  same  condition  as  at  tbe  time 
off  the  conveyance.  It  Da  apparent,  there- 
fore, that  the  anticipated  benefits  which  con- 
stituted the  main  consideration  that  induced 
Boyes  to  execute  the  conveyance  were  sub- 
stantially realized,  and  his  refusal  to  select 
the  lots  cannot  be  Justified  under  tbe  w^l- 
established  facts  of  the  case;  and  the  dis- 
trict court  properly  dismissed  the  complaint 
"for  want  of  equity,"  and  granted  the  re- 
lief prayed  In  appellant's  cross  complaint 
It  follows,  therefore,  that  the  Judgment  of 
the  court  of  appeals  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  af- 
firm the  judgment  of  the  district  ooort.  Ba- 
versed. 
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XSRIOATIOK — TbIAL— LlOBNSB  TO  CONBTKOOT  DlTOH 

— Right  or  Wi."r   Ovkr  GovBHwifKyT  Lands — 
PACirio  RaiiAoAD  Qbant— Ghaktob  Ykum  Pa- 

TBXTBS. 

1.  In  an  action  to  recover  for  injtirin  'to  ah 
irrigation  ditch  by  its  beibg  broken  and  the 
■water  diverted  by  the  owner  of  land  orer  which 
it  passed,  the  defendant  cannot,  under  a  general 
'denial  of  plaintiff's  right  to  maintain  the  ditch, 
introduce  evidence  of  its  enlargement,  or  of  its 
want  of  uniformity  c^  grad& 

2.  A  parol  license  to  construct  and  maintahi 
«n  brigatiilg  ditdh  over  the  lands  of  th^  licenaoi, 
when  executed  by  the  condtructibn  of  the  ditch, 
is  not  TevocKble. 

3.  Rev.  Bt  U.  S.  18-78-74,  i  2339,  enacted  to 
1868,  providing  thst  whenever  by  priority  of  pos- 
session water  rights  have  vested  and  accrued  un- 
der locKl  CMtotttt,  laws,  and  decisions  of  courts, 
such  lights  shall  be  maintained  and  prote<!ted, 
and  right  of  way  for  canals  and  ditches  for  snch 
pmposes  is  bdcnowledged  and  confirmed,  together 
with  the  unendment  of  1S70  CBev.  St.  U.  8. 1 
2340),  providing  that  ail  patents  granted  or  pre- 
emptions or  hoDiesteads  allowed  wall  be  Mbaedt 
to  any  water  rights  or  rights  to  ditches  acquired 
vnder  or  t««K>gn)zed  Iv  sedtion  2339,  operate  as 
«  graUt  Of  the  right  of  way  for  the  construction 
of  irrigating  cabals  or  ditches  over  any  landh 
owned  by  the  United  States  and  unoccupied  in 
1866.  whenever  the  right  to  build  such  ditch 
should  kcernie  ttndtor  the  loCfA  (iustcOns,  laws,  or 
decisions  of  cooMfe,  and  tuch  right  Contilluied  to 
long  as  title  remamed  in  the  government,  sub- 
ject only  to  payment  of  damages  to  the  possea- 
Kwy  right  df  the  xicupying  claimant,  stipulated 
for  in  a  proviso  of  said  section  2339. 

4.  Rev.  St  U.  S.  1873-74,  |g  2339,  2840, 
are  a  recognition  of  the  legality  of  water  rights 
triven  by  local  customa  and  laws,  and  the  lands 
granted  to  the  Padfic  i-ailroads  continued  sub- 
ject to  the  rights  aad  easements  given  by  eaA 
customs  and  laws,  including  right  of  way  for  ir- 
ri^ting  ditches,  sUch  rights  being  embraced 
within  tile  reservation  of  other  lawftil  claims" 
contained  In  the  act  of  July  2,  1864  (13  Stat 
356),  subject  to  which  said  grants  were  made. 

6.  "Where  an  irrigating  ditch  Is  constructed 
over  lands  while  the  title  thereto  ia  in  the  United 
States,  and  the  occupact.  whose  possession  after- 
wards ripens  into  a  patent,  conveys  the  fabds, 
his  grantor  takes  them  subject  to  the  easeibeut 
of  the  ditch,  although  no  reservation  is  made  in 
his  deed. 

Appeal  from  district  court,  Jefferson  comi- 
ty. 

Action  by  Benjamin  Deapaln  lUid  othefia 
against  James  Tynon.  Judgment  for  ptela- 
tiffs,  and  defendant  appeals.    Affirmed. 

To  this  action,  as  originally  Instltnted, 
there  was  but  one  party  plaintiS,  who  stied 
in  his  own  behalf  and  for  the  benefit  of  oil 
«ther8  interested  with  him.  Before  tb6  is- 
sues were  made  up,  however,  those  ^inrtly 
Interested  were  made,  by  order  of  the  court, 
parties  plaLntiff.  The  averments  of  the  com- 
plaint, as  the  action  was  thus  tried,  are  to 
the  effect  that  the  plaintiffs  were  the  joint 
owners  and  in  possession  of  the  Despain  irri- 
gating ditch,  situate  In  the  county  of  Jeffer- 
son, which  was  constructed  in  the  yeatr  1874, 
and  since  that  time  has  been  continuously 
used  by  plaintiffs  for  the  purpose  of  Irri- 
gating their  lands;  that  in  the  year  1880, 
in  the  spring  season  of  the  year,  and  while 


■fhe  CMps  upon  tbe  Uthds  of  plaintiffs  were 
neettnfi;  wbter,  ttw  defendtint  broke  down  a 
portion  tit  the  dftch,  tAhced  tbereln  a  box 
which  allowed  the  water  to  escape,  and  set 
Interfered  therewith  as  to  cause  tbe  water 
which  the  ditch  otherwise  would  have  car- 
ried to  overflow  and  waste  over  the  adjoin- 
ing lands,  tind  pterehftekl  tbe  fall  and  sufil- 
Cicnt  flow  of  the  water  therein  to  Irrigate 
the  lands  of  tbe  tAafntifls.  The  Injtity  to 
plalnturs'  crops  and  tbe  ditth,  hs  4t  Is  said. 
Is  fSjOeo.  Te  the  cottiflalnt  an  answer  was 
•filed,  containing:  First.  A  general  denial, 
flecond.  A  defense  Intetposed  by  way  of 
coanterclaini,  whereto  It  Is  aDeged  that  tbe 
'Aefe&dant  is  tbe  owner  tend  In  possession  of 
etttaln  lanSii  m  JeWereon  connty  over  which 
the  Oitcfa  in  4tieE>tl0n  was  bnllt;  that  while 
the  defendant  was  tbe  owner  and  in  posses- 
tioa  ttie  plaintiffs  forcibly  and  tLgalnst  his 
will  entenred  <npon  tbe  lands  and  constructed 
the  ditch,  and  sibce  tbbt  time  bare  forcibly 
and  against  Ids  wlU  operated  and  maln- 
talnea  the  same,  to  Us  Injnry;  and  tbalt 
iflalntlffB  have  repe^edl^,  daring  tbe  six 
y«iaTB  tben  last  past,  forcibly  and  flgalUElt  tbe 
will  ef  tile  defendaM  bro^eq  Into  and  en- 
tered tipon  defendant's  Itfbds,  tmd  enlarged 
♦he  ditch,  anfl  Intertferiia  With  and  obstruct- 
ed defendant's  flumes  &.nd  ditches,  and  other- 
wise damaged  talm,  and  wlQfuIly,  malicious- 
ly, KM  ribtonsiy  torn  Sown  and  removed 
from  their  ffltcb  *  brtdge  ■Which  the  defend- 
UM,  as  was  bis  right,  had  erected  over  the 
said  ditch,  and  i^ion  his  own  premises,  for 
Uls  0wn  convenience.  It  la  ftirtber  alleged 
tbat  the  6it<fh  was  Without  any  proper  or 
nnlfonn  grade,  and  by  reason  of  Its  main- 
tenance upon  tbe  premises,  and  the  aforesaid 
willful  and  forcible  acts  of  the  plaintiffs,  the 
defendant  lifts  snirttilned  damages  In  tbe  sum 
of  $10,000,  judgment  for  which  be  prays. 
To  this  answer  there  was  a  replication  deny- 
'Ing  snch  afflrmbtlre  imttters,  and  by  a  sup- 
plemental repHcatlon  there  are  three  sepa- 
-tate  reiAles  to  Uie  deftoses  interposed,  the 
first  of  wblcb  Is  ti  plea  of  the  statirte  of 
limitations;  the  Second,  an  ecinltable  estop- 
pel; tbe  third,  a  plea  of  adverse  possession. 
A  demorrer  to  such  new  matters,  set  np  In 
tlie  replication  on  tbe  ground  thsrt  they  were 
•insnfflcient  to  constitute  a  rbp)y  to  tiie  af- 
firmative matters  set  ilt>  in  the  answeir.  was 
orermled  by  the  ConYt  tJpon  the  issues  thus 
joined  there  was  ti  trial  to  tbe  court  before  a 
Jury,  which  retnmed  h  Verdict  In  favor  of 
the  plaintiffs,  assessing  their  datuages  at 
^5.  Tbe  court  refrtSed  to  Submit  to  the 
jury  the  Issue  isis  to  damages  to  the  crops  of 
tbe  plaintiffs,  bectfuse  there  w^s  no  joint 
ownership  thereof,— this  claim  for  such  dam- 
tiges  having  been  Inserted  In  tbe  complaint 
afs  originally  ftwmed  by  the  single  plaintiff,— 
but  the  only  qflestlon  eubmttted  was  as  to 
the  Injury  of  the  common  property  of  tbe 
plaintiffs,  vis.  tbe  dlteb,  by  reason  Of  tbe 
alleged  wrongs  of  the  defendant  A  motion 
for  a  new  trial  was  oveFrnled  by  the  court. 
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.    A  H.  De  Fiance,  for  appellant    Morrison, 
De  Soto  &  Macon,  for  appellees. 

CAMPBELL,  J.  (after  stating  the  facts). 
The  numerous  errors  assigned  may  be  dis- 
cussed under  two  general  heads: 

L  Many  of  the  assignments  pertain  to 
rulings  of  the  court  excluding  the  offer  of 
the  defendaint  to  prove  the  capacity  of  the 
ditch  at  the  time  of  the  alleged  trespasses, 
and  the  lack  of  uniformity  in  Its  grade.  This 
offer  was  predicated  npon  the  notion  that,  if 
originally  permission  from  the  owners  of  the 
servient  estates  to  build  a  ditch  was  obtained, 
this  gave  to  its  builders  the  right  to  main- 
tain and  operate  a  ditch  only  of  the  size 
(Kiginally  constructed,  and  of  a  uniform  and 
reasonable  grade;  but  that  if,  thereafter,  with- 
out express  permission  so  to  do,  these  ditch 
owners  enlarged  its  capacity,  or  departed 
from  a  uniform  grade,  these  acts  could  be 
set  up  as  a  defense  co  a  cause  of  action  by  the 
ditch  owners  based  upon  injuries  to  the  ditch 
committed  by  the  defendant  after  such  en- 
largement or  change  of  grade  was  made. 
Such  evidence  is  not  proper  under  the  general 
denial,  for  that  denies  the  right  of  the  plain- 
tiffs to  maintain  any  ditch  upon  the  land.  If, 
In  any  event,  it  could  be  material  in  this  ac- 
tion, it  was  necessary  for  the  defendant,  by  a 
proper  affirmative  defense,  consisting  of  new 
matter,  to  set  it  up  Certainly  it  could  be 
made  available  only  by  such  a  defense,  ex- 
pressly or  impliedly  admitting  the  original 
right  to  build  the  ditch,  but  denying  the  right 
to  make  an  enlargement  or  change  the  grade, 
and  showing  that  such  changes  resulted  to 
the  defendant's  injury.  As  this  was  not  done, 
the  court  properly  excluled  the  evidence  of- 
fered, particularly  as  there  was  not  coupled 
with  such  offer  a  claim  that  such  changes  or 
enlargements  added  to  the  burdens  of  defend- 
ant, or  in  any  way  injured  him. 

For  another  reason  this  evidence  was  inad- 
missible. If  the  defendant  might  prevent 
plaintiffs  from  carrying  In  the  ditch  water 
beyond  its  original  capacity,  still  he  could  not 
Interfere  with  their  right  to  use  the  ditch  up 
to  that  limit;  and -when,  as  in  this  case, 
the  same  act  of  the  defendant  which  was  em- 
ployed to  restrict  the  quantity  of  water  also 
infringed  plaintiffs'  right  to  use  the  ditch 
for  any  purpose,  an  action  for  such  Injury 
accrued  to  plalntifts,  which  is  not  barred  or 
abated  by  their  act  in  enlarging  the  capacity 
of  the  ditch  or  changing  Its  grade. 

2.  There  remains  for  consideration  the  prin- 
cipal question  in  the  case,  about  which  all 
other  assignments  of  error  may  be  grouped. 
The  title  of  the  land  now  belonging  to  the 
defendant,  across  which  plaintiffs  claim  this 
right  of  way  for  the  ditch,  was  in  the  United 
States  government  at  the  time  the  ditch  was 
constructed,  In  the  year  1874.   Then,  also,  all 


pre-emption  acts  of  congress,  long  after  the 
year  1866,  and  were  in  the  possession  of  the 
occupying    claimants.    Patents    Issued  upon 
these  entries  in  the  years  1875  and  1SS7.   Tbe 
railroad  tract  was  part  of  the  grant  of  the  , 
federal  government  to   the  Denver  Pacific 
Railway  Company,  which  thereafter,  and  be- 
fore  patent,    was   acquired    by   the   Union 
Pacific  Railway  Company,  under  the  acts  of 
congress  approved  respectively  July  1,  1862, 
July  2,  18&i,  July  3,  18G6,  and  March  3, 18(9. 
These   acts  are   commonly   known  as  the 
"Pacific  RaUroad  Acts."    See  12  Stat  489;  13 
Stat  356;  14  Stat  79;  15  Stat  324.    To  the 
building  of  the  ditch  across  all  of  these  lands 
except  the  railroad  tract  the  occupying  claim- 
ants gave  their  consent  in  consideration  of 
the  benefits  which  they  considered  tbe  ditch 
for  agricultural  purposes  would  be  to  their 
holdings.    No  express  consent  was  given  for 
building  across  the  raUroad  tract  for  it  was 
then  unoccupied.    No  question,  until  about 
the  time  of  the  alleged  trespasses  of  the  de- 
fendant has  ever  been  raised  by  any  of  the 
owners  or  occupiers  of  these  lands  as  to  the 
plaintiffs'  right  to  a  ditch  over  the  prem- 
ises; and  from  the  time  of  its  construction 
until  said  trespasses  the  ditch  was  contin- 
uously maintained  and  operated  by  the  plain- 
tiffs with  tbe  knowledge,  acquiescence,  and 
consent  of  the  defendant  and  his  grantors; 
and  defendant  himself  at  one  time  expressl; 
recognized  the  right  of  the  owners  of  the 
ditch  to  maintain  the  same  by  an  agreement 
in  writing  to  pay,  and  by  paying,  five  dol- 
lars for  the  use  during  one  season  of  a  cer- 
tain quantity  of  water  conveyed  through  the 
ditch  for  irrigating  his  land.   It  is  true  that 
at  the  trial  an  offer  was  made  by  the  defend- 
ant to  show  that  he  objected  to  any  enlarge- 
ment of  the  ditch,  and  did  not  recognize  that 
plaintiffs  had  any  right  to  make  any  altera- 
tion therein,  but  this  testimony  as  to  enlarge- 
ment  as   we   have  elsewhere   determined, 
was  not  pertinent  to  the  issues.    But  If  it 
were,  it  would  not  be  inconsistent  with  the 
fact  of  the  defendant's  recognition   of  the 
easement  as  originally  existing.    Before  bis 
purctiase  the  defendant  knew  of  tbe  exist- 
ence and  use  of  this  ditch  by  the  plaintiffs, 
although  in  the  deeds  of  conveyance  ta  the 
defendant  of   the  lands  across   which   this 
ditch  was  built  no  exception  of  the  right  of 
way  of  the  ditch  was  Inserted,  and  no  ref- 
erence to  the  same,  or  reservation  thereof, 
was  made.    It  is  now  insisted  that  the  plain- 
tiffs have  no  right  to  any  ditch  across  these 
lands,   because  the  evidence  discloses  that 
the  plaintiffs,  at  the  time  of  its  construction, 
had  therefor  only  the  verbal  agreement,  or 
parol   license,   of   the  defendant's  grantors, 
and  no  permission  at  all  as  to  the  railroad 
tract    Thus  are  raised  these  propositions  ot 
law:    First.  May  one  acquire,  for  an  inigat- 
ing  ditch,  the  right  of  way  across  lands,  tbe 
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legal  tlOe  of  which  is  In  the  United  States, 
but  which  are  then  In  the  occupancy  of  an- 
other under  entrleu  upor  said  lands  made 
since  1866,  without  the  consent  of  such  oc- 
cupant, or  with  his  verbal  consent,  ^ven  dur- 
ing his  occupancy  and  before  patent?  Sec- 
ond. May  such  right,  if  It  can  thus  be  ac- 
quired, be  asserted  against  the  grantee  of 
such  patentee,  whose  deed  contains  no  res- 
ervation of  the  right  of  way?  It  Is  contended 
by  defendant  that  only  by  grant,  or  prescrip- 
tion presupposing  a  grant,  can  such  an  ease- 
ment be  created;  that,  plaintiffs  relying  only 
upon  a  parol  license  of  defendant's  grantors, 
that  license,  being  revocable,  was  revoked 
when  his  grantors  conveyed  to  him  without 
reserving  the  easement.  We  are  cited  to  the 
following  cases  as  so  deciding  under  our  stat- 
ate  of  frauds:  Yunk^  v.  Nichols,  1  Colo. 
551,  as  modified  or  reversed  by  Ward  v.  Far- 
well,  6  C<olo.  66;  Burnham  v.  Freeman,  11 
Colo.  601, 19  Pac.  761;  Stewart  v.  Stevens,  10 
Colo.  440,  15  Pac.  786.  We  might  add  Op- 
penlander  v.  Ditch  C!o.,  IS  C!oIo.  142,  31  Pac. 
854.  Whatever  the  doctrine  may  be  else- 
where, this  court  and  the  court  of  appeals 
have  held  that,  unless  the  contract  as  set 
oat  In  the  complaint  shows  that  it  is  in  viola- 
tion thereof,  the  statute  of  frauds  must  be 
specially  pleaded  In  order  to  take  advantage 
of  It.  Tucker  v.  Edwards,  7  Colo.  200,  3  Pac. 
233;  Hunt  v.  Hayt,  10  Colo.  278. 16  Pac.  410; 
Garbanati  v.  Fassblnder,  15  Colo.  535,  25  Pac. 
091.  HamiU  v.  Hall,  4  Colo.  App.  290,  35  Pac. 
927.  The  complaint  in  this  resi>ect  was  good, 
and  there  was  no  pleading  of  the  statute  of 
frauds.  Defendant's  contention,  therefore, 
might  be  dismissed  upon  this  ground,  but  as 
the  plaintiffs.  In  making  out  their  case,  saw 
&t  to  prove  this  oral  agreement,  «*  parol  li- 
cense, we  shall  assume  that  the  defendant 
may  still,  If  there  is  anything  In  It,  press  this 
point,  and  therefore  we  shall  base  our  deci- 
sion upon  broader  grounds.  But  the  right  to 
this  easement  does  not  rest  upon  a  parol 
agreement  between  two  private  persons,  or 
upon  a  parol  license  from  one  to  the  other, 
and  80  these  authorities  are  not  In  point.  If, 
however,  the  claim  here  rested  upon  such 
basis,  it  might  be  vindicated  upon  the  prin- 
ciple that  full  performance  of  a  parol  con- 
tract respecting  an  interest  In  lands  takes 
it  out  of  the  statute  of  frauds  (Schilling  v. 
Rominger,  4  Colo.  100),  or  that  parol  license 
to  do  an  act  upon  the  licenser's  land  Is  not 
revocable.  In  so  far  as  It  nas  been  executed. 
Washb.  Easem.  (3d  Ed.)  p.  678  et  seq. 

In  our  opinion,  the  questions  involved  in 
this  case  have  substantially  been  determined 
by  the  supreme  court  of  the  United  States  in 
the  cases  of  Jennlson  v.  Kirk,  08 'U.  S.  453, 
and  Broder  v.  Water  Co.,  101  U.  S.  274.  In 
1$K6  congress  passed  an  act,  the  ninth  sec- 
tion of  which  contained  this  declaration: 
"That  whenever,  by  priority  of  possession, 
rlRbts  to  the  use  of  water  for  mining,  agrl- 
('oltnral,  manufacturing,  or  other  purposes, 
bave  vested  and  accrued,  and  the  same  are 
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recognized  and  acknowledged  by  the  local 
customs,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  in 
the  same;  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals,  for  the  .pur- 
poses aforesaid,  Is  hereby  acknowledged  and 
coaflrmed:  provided,  however,  that  when- 
ever, after  the  passage  of  this  act,  any  per- 
son or  persons  shall,  in  the  construction  of 
any  ditch  or  canal,  injure  or  damage  the 
possession  of  any  settler  on  the  public  do- 
main, the  party  committing  such  injury  or 
damage  shall  be  liable  to  the  party  injured 
for  such  injury  or  damage."  14  Stat  253; 
Rev.  St.  U.  S.  1873-74,  p.  432,  |  2339.  July 
9,  1870,  c<»igre8s  passed  an  act  amendatory 
of  the  foregoing  act  of  1866,  in  which.  Inter 
alia,  it  was  provided  that  "all  patents  grant- 
ed, or  pre-emptions  or  homesteads  allowed, 
shall  be  subject  to  any  vested  and  accrued 
water  rights,  or  rights  to  ditches  and  reser- 
voirs used  in  connection  with  such  water 
rights,  as  may  have  been  acquired  under  or 
recognized  by  the  ninth  section  of  the  act 
of  which  this  act  is  amendatory."  16  Stat 
218,  J 17;  Rev.  St  U.S.  1873-74,  p.  432, 1 2340. 
Ever  since  this  date,  all  patents  have  con- 
tained resarvatlons  of  ditches  of  the  char- 
acter designated.  The  entire  section  9  was 
exhaustively  discussed  in  Jennlson  v.  Kirk, 
supra,  and  the  section,  without  the  proviso, 
was  before  the  court  In  the  case  of  Broder 
V.  Water  Co.,  supra.  In  the  latter  case  It 
was  held  that,  as  to  ditches  or  canals  In  ex- 
istence before  or  at  the  date  of  its  passage, 
"this  act  was  an  unequivocal  grant  of  the 
right  of  way,  if  it  was  no  more.  As  the 
plaintiff's  right  to  the  lands  patented  to  him 
and  his  brother  commenced  subsequently  to 
this  statute,  he  took  the  title  subject  to  this 
right  of  way,  and  cannot  now  disturb  it" 
It  was  further  held  that  this  section  of  the 
act  "was  rather  a  voluntary  recognition  of 
a  pre-existing  right  of  possession,  constitut- 
ing a  valid  claim  to  its  continued  use,  than 
the  establishment  of  a  new  one."  As  to 
lands  granted  under  the  jwovlBlonB  of  the 
Pacific  raUroad  acts,  which  are  precisely  the 
same  In  the  case  at  bar  as  in  that  case.  It  was 
also  held  that  under  the  reservation  clause 
of  the  act  of  July  2,  1864,  the  railway  com- 
pany took  the  lands  therein  granted  subject 
to  "other  hiwful  claims."  Under  the  act  of 
1866  It  was  held  that  whenever  tne  United 
Statew,  government  had,  by  its  conduct  rec- 
ognized and  encouraged  such  rights  to  the 
use  of  water  for  agricultural  purposes,  and 
the  right  of  way  for  the  construction  of 
ditches  therefor,  as  were  recognized  and  ac- 
knowledged by  the  local  customs,  laws,  and 
the  decisions  of  tlie  courts,  the  government 
was  bound,  even  before  the  passage  of  the 
act,  to  protect  those  persons  in  whom  such 
rights  became  vested.  Under  the  Pacific 
railroad  acts  it  was  held  that  when  such  law- 
ful claims,  as  the  right  of  way  for  ditchei» 
for  agricultural  purposes  had  been  so  rec- 
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Tbat  such  rlgbta  as  tbe  use  of  water  for  Ir- 
rigatlon  and  the  right  of  way  for  ditches  for 
carrying  water  have  always  l)een  recognized 
by  the  local  customs  and  laws  of  Colorado, 
needs  at  this  day  no  argtunoit  or  citation  of 
authorities;  but,  if  it  did,  we  might  refer  to 
numerous  decisions  of  this  court  to  that  ef- 
fect In  Jenniaon  t.  Blirk,  supra,  in  discuss- 
ing the  rights  of  owners  of  ditches  con- 
structed after  this  act  of  1860  took  efTect, 
over  lands  also  entered  upon  thereaftw,  Mr. 
Justice  Field,  who  rendered  the  opinion  of 
the  court,  said:  "The  proviso  to  the  section 
conferred  no  additional  rights  uimn  the  own- 
ers of  ditches  subsequently  constructed.  It 
simply  rendered  them  liable  to  parties  on 
the  public  domain  whose  possessions  might 
be  injured  by  such  construction.  In  other 
words,  the  United  States,  by  the  section,  said 
that  whenever  rights  to  the  use  of  water  by 
priority  of  possession  had  become  vested  and 
were  recognized  by  the  local  customs,  laws, 
and  decisions  of  the  courts,  the  owners  and 
possessors  should  be  protected  in  them;  and 
that  the  right  of  way  for  ditches  and  canals 
Incident  to  such  water  rights,  bdng  recog- 
nized In  the  same  manner,  should  be  'ac- 
knowledged and  confirmed';  but  where 
ditches  subsequently  constructed  Injured  by 
their  construction  the  possessions  of  others 
on  the  public  domain,  the  owners  of  snch 
ditches  should  be  liable  for  the  Injuries  sus- 
tained." It  Is  clear,  therefore,  tbat  the  tail- 
way  company  took  its  lands  subject  to  the 
burden  of  this  easement.  It  Is  equally  ap- 
parent that  the  act  of  1866  operated  as  a 
grant  to  the  owners  of  this  ditch  of  a  right 
of  way  across  the  lands  of  an  occupying 
claimant,  under  the  United  States  land  laws, 
when  the  inception  of  the  latter's  rights  ac- 
crued under  filings  made  after  the  passage 
of  the  act.  This  right  of  way  for  the  ditch, 
it  is  true,  must  be  compensated  for,  if  its 
constmction  injures  the  possession  of  those 
on  the  public  domain;  but  so  far  as  the  right 
to  burden  the  land  wltb  a  ditch  is  concerned, 
by  this  act  of  congress  the  absolute  right  was 
granted  by  the  government  to  build  a  ditch 
across  It.  When  the  occupant  thereof  volun- 
tarily consents  to  the  construction  of  a  ditch, 
without  exacting  compensation,  or  permits 
it  to  be  built  in  return  for  benefits  to  be  en- 
Joyed  therefrom,  fie  right  by  its  owners  to 
maintain  and  use  the  ditch  as  built  is  abso- 
lute against  aU  persons. 

It  remains  oniy  to  determine  the  rights.  If 
any,  of  the  defendant  In  this  case.  First  it 
should  be  said  that  he  knew  that  this  ditch 
was  built  across  these  lands  which  he  was 
about  to  buy,  and  he  knew  it  before  he 
bought,  and  parted  with  his  money.  Under 
the  said  acts  of  concress  the  grantees  of  the 
lands  now  owned  by  the  defendant  toQk 
them  subject,  by  operation  of  law,  to  the 
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the  same  burdens,  and,  as  to  the  easement  of 
this  right  of  way,  his  estate  is  to  the  same 
extent  servient  as  it  was  in  the  bands  ot 
his  grantors.  Such  being  our  conclusioD,  it 
becomes  unnecessary  to  pass  upon  the  speci- 
fications relating  to  the  counterclaim  inter- 
posed by  the  defendant,  for  the  acts  of  the 
plaintiffs  set  forth  in  this  pleading  and  re- 
lied upon  by  the  defendant  as  constituting 
causes  of  action  in  his  favor  were  acts  wUch 
the  plaintiffs  might  lawfully  do  if  they  bad  a 
right  of  way  across  defendant's  premises. 
Having  determined  this  right  in  plaintiffs' 
favor,  it  follows  that  the  defendant  had  no 
no'  cause  of  action  against  the  plaintiffs,  even 
if  (which  we  do  not  decide)  one  tort  may  be 
counterclalmed  against  another  s^tarate  and 
distinct  tort 

The.  foregoing  considerations  sufficiently 
dispose  uf  all  the  questions  Involved.  Indeed, 
upon  the  admitted  facts,  the  court  might  well 
have  directed  the  Jury  to  find  for  the  plain- 
tiffs, submitting  to  them  only  the  issae  of 
the  amount  of  damages  for  the  injury  to  the 
ditch.  The  Judgment  should  be  affirmed,  and 
it  is  so  ordered.    Affirmed. 


WHITBHBAD  v.  JBSSUP  et  aL 

(Court  of  Appeals  of  Colorado.     Feb.  10.  1896.) 

AppbaIi — BxasPTios  to  Judohbst — Eqcttt— Jo- 

HisDicnoN — Bbttino  Off  Judombnts 

— Attoknbt'8  Liex. 

1.  Where  the  facts  are  agreed  apon,  and 
there  is  therefore  no  question  of  fact  for  the 
court  to  decide,  an  exception  to  the  Judgment  is 
mmecessary. 

2.  The  juriadictioa  of  conrts  of  law  to  set  off 
judgments  agninat  each  other  under  the  statute 
does  not  divest  courts  of  equity  of  jurisdiction  in 
the  same  cases. 

3.  Where  plaintiff  obtains  judgment  in  an  ac- 
tion for  maliciooa  prosecution,  and  defendant  tuu 
an  existing  demand  against  him  for  a  definite 
sum,  whidi  he  cannot  set  oS  liecanse  the  action  is 
for  a  tort,  one  who  takes  an  assignment  of  tlie 
judgment  takes  ii  subject  to  defendant's  right  of 
set-off  on  recovery  by  hin;  of  a  judgment  on  liis 
claim. 

4.  Where  an  attorney  liaving  a  lien  on  a  jnds- 
ment  takes  an  assignment  thereof  to  himself,  and 
claims  the  absolute  owoersliip  of  the  judgment  he 
relinquishes  whatever  equities  be  might  have  been 
entitled  to  b]  virtu-  of  his  lien. 

Error  to  district  court,  Arapahoe  cotmty. 

Bill  by  Andrew  Whitehead  against  Alvin 
Ii.  Jessup  and  Frederick  A.  WUliama.  De- 
cree for  defendants,  and  plaintiff  brings  er- 
ror.    Reversed. 

Wells,  Taylor  &  Taylor,  for  plaintiff  in  er- 
ror.   Frederick  A.  Williams,  pro  se. 

THOMSON,  J.  This  was  a  suit  in  equity 
for  a  set-off  of  mutual  Judgments.  The  de- 
fendants had  Judgment,  and  the  plaintiff 
brings  error.  The  cause  was  submitted  to 
the  trial  court  upon  an  agreed  statement  ot 
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facts,  substantially  as  follows:  On  March  20, 
188S,  the  defendant  Jessup  sold  to  the  plain- 
tiff. Whitehead,  all  his  shares  of  stock  and 
his  entire  interest  in  the  Colorado  Insurance 
Company.  In  consideration  of  the  sale, 
Whitehead  paid  Jessup  $375  in  cash,  and 
agreed  to  pay  the  further  sum  of  $625  upon 
arrangements  being  made  to  place  White- 
head in  possession  of  the  office  of  the  com- 
pany. The  shares  of  sto<^  which  were  sold 
were  in  the  hands  of  a  third  party,  and  the 
money  was  paid  to  Jessup  upon  his  promise 
that  he  would  not  pay  it  over  to  the  party 
holding  the  stock  without  obtaining  posses- 
sion of  it,  and  that,  havlag  received  It,  he 
would  immediately  dellTcr  It  to  Whitehead. 
Jessup  paid  the  money,  but  failed  to  obtain 
the  stock  on  account  of  some  claim  of  title 
made  by  the  holder.  The  stock  never  was 
delivered  to  Whitehead.  Afterwards  White- 
bead  instituted  criminal  proceedings  against 
Jessup  on  account  of  the  transaction,  in 
which  the  defendant  Williams  was  Jessup's 
attorney.  The  proceeding  resulted  in  favor 
of  Jessup,  and  he  was  discharged.  He  then 
commenced  an  action  against  Whitehead  for 
malicious  prosecution,  and  on  June  G,  1888, 
recovered  judgment  for  $3.50.  This  suit  was 
conducted  for  Jessup  by  Williams  as  his  at- 
torney. Whitehead  appealed  from  the  judg- 
ment to  the  supreme  court,  from  which  the 
case  was  transferred  to  this  court,  and  the 
judgment  was  by  this  court  aitirmed  at  its 
April  term,  1892.  Whitehead  v.  Jessup,  2 
Colo.  App.  76,  2»  Pac.  916.  While  the  cause 
was  pending  on  appeal.  Whitehead  broug^tt 
suit  against  Jessup  to  recover  the  money  ad- 
vanced on  the  sale,  with  interest,  and  on 
February  13,  1890,  recovered  judgment  for 
$441  and  costs.  At  the  time  Jessup  recov- 
ered his  judgment,  he  was  insolvent,  and  re- 
mained Insolvent  On  June  »,  1888,  three 
days  after  the  rendition  of  the  judgment 
against  Whitehead  In  the  suit  for  malicious 
prosecution,  Jessup  assigned  the  judgment 
to  the  defendant  Williams.  Jessup  was  in- 
debted to  Williams  for  defending  him  in  the 
criminal  suit,  and  also  for  the  management 
of  the  action  agamst  Whitehead  for  ma- 
licious prosecution.^  After  the  recovery  of 
judgment  in  the  latter  case,  Jessup  Inquired 
of  Williams  what  was  his  charge  for  his 
services.  Wllliama  replied  that  they  were 
worth  at  least  one  fqurth  of  the  judgment. 
WllUams  at  first  "filed  a  Hen"  for  his  serv- 
ices, and  an  appeal  being  threatened  by 
Whitehead,  and  Jessup  alleging  that  be  was 
unable  to  follow  the  case  into  the  appellate 
court,  It  was  agreed  that  he  should  assign 
the  judgment  absolutely  to  Williams  in  con- 
sideration of  the  former  services  of  Williams, 
and  In  further  consideration  that  he  should 
defend  the  appeal  and  make  the  outlay  of 
money  necessary  to  the  proper  presentation 
of  the  case  in  Jessup's  behalf  in  the  appel- 
late court  Accordingly,  the  judgment  was 
assigned  to  Williams,  and  he  paid  Jessup's 
docket  fee  In  the  supreme  court,  prepared 


Jessup's  brief,  and  paid  for  printing  It,  and 
gave  his  personal  attention  to  the  case. 
There  was  no  fraudulent  intent  in  the  assign- 
ment on  the  part  of  either  Williams  or  Jes- 
sup, but  Willlains  took  It  with  full  knowl- 
edge of  the  transaction  between  Whitehead 
and  Jessup,  although  he  did  not  know  what 
course  Whitehead  would  pursue  in  the  as- 
sertion of  his  rights. 

No  exception  was  preserved  to  the  judg- 
ment In  this  case,  and  It  is  contended  on 
behalf  of  the  defendants  that  for  that  reason 
it  cannot  be  reviewed  in  this  court.  Where  a 
cause  has  been  tried  without  a  jury,  upon 
evidence  heard,  an  exception  to  the  judgment 
is  necessary  to  enable  the  appellate  court  to 
review  it  upon  the  evidence;  that  is,  to  pass 
upon  the  question  whether  the  evidence  Is 
ButHclent  to  sustain  it  Phelps  v.  Spruance, 
1  Colo.  414;  Atkinson  v.  Atkinson,  2  Colo. 
381;  Patton  v.  Manufacturing  Co.,  3  Colo. 
265;  Law  v.  Brinker,  6  Colo.  555;  Poire  v. 
Transportation  Co.,  7  Colo.  589,  4  Pac.  1179. 
But  this  rule  is  applicable  only  where  the 
facts  are  in  dispute,  and  the  con-ectness  of 
the  finding  of  the  court  upon  the  evidence  Is 
brought  in  question.  Where  the  facts  are 
agreed  upon,  and  there  Is  therefore  no  ques- 
tion of  fact  for  the  court  to  decide,  an  excep- 
tion to  the  judgment  Is  unnecessary.  Clay- 
ton V.  Smith,  1  Colo.  95;  George  v.  Tufts,  5 
Colo.  162.  In  Lindsay  v.  Jackson,  2  Paige, 
581,  Chancellor  Walworth  said,  "There  Is  a 
natural  equity  that  cross  demands  should  be 
offset  against  each  other."  The  doctrine  of 
set-off  is  of  equitable  origin,  and  was  acted 
upon  by  courts  ot  equity  before  the  enact- 
ment of  any  statute  permitting  set-offs.  In 
cases  where  one  of  the  parties  was  insolvent, 
and  the  other  was  therefore  unable  otherwise 
to  obtain  satisfaction  of  his  demand.  After 
the  enactment  of  the  statute,  courts  of  law, 
by  virtue  of  their  authority  over  their  suitors, 
and  proceeding  upon  the  equity  of  the  statute 
where  the  case  was  not  within  its  letter, 
upon  an  application  made  for  that  purpose, 
directed  the  set-off  of  mutual  Judgments 
against  each  other.  Brown  v.  Hendrickson, 
39  N.  J.  Law,  239:  Slmson  v.  Hart,  14  Johns. 
63.  The  jurisdiction  of  courts  of  law,  derived 
from  the  statute,  to  set  off  judgments  against 
each  other,  does  not,  however,  divest  courts 
of  equity  of  their  judlsdiction  in  such  cases. 
Courts  of  law  exercise  the  jurisdiction  upon 
summary  application,  and  courts  of  equity 
upon  motion  or  upon  bill  filed.  Where  the 
proceeding  is  by  un  application  to  a  court  of 
law,  or  a  motion  to  a  court  of  equity,  the 
right  to  a  set-off  does  not  exist,  unless  both 
demands  have  been  reduced  to  judgment.  A 
mere  Indebtedness  cannot  be  set  off  against 
a  judgment.  But  it  is  otherwise  in  equity, 
in  an  original  proceeding  instituted  for  the 
purpose,  where  there  are  grounds  for  the  ex- 
ercise of  equitable  jurisdiction.  Lindsay  v. 
Jackson,  supra;  Gay  v.  Gay.  10  Paige,  369; 
Pignolet  V.  Geer,  1  Rob.  (N.  Y.)  626;  Mar- 
shall V.  Cooper,  43  Md.  46;    Levy  v.  Stein- 
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bach,  Id.  212.  In  Gay  y.  Gay,  the  chancellor 
said:  "The  right  to  set  off  one  judgment  or 
decree  against  anothelr,  by  a  motion  to  this 
court,  or  by  a  summary  application  to  the 
equitable  powers  of  a  court  of  law,  only  ex- 
ists in  those  cases  where  the  debts  on  both 
sides  hare  been  finally  liquidated,  by  judg- 
ment or  decree,  before  the  assignment  of  ei- 
ther to  a  third  party.  •  •  •  Upon  a  bill 
filed  In  this  court  for  a  set-off,  the  right  of 
set-off  does  not  always  depend  upon  the  stat- 
ute, nor  upon  the  question  whether  both  de- 
mands are  liquidated  by  judgment  or  de- 
cree. But  if  an  equitable  right  of  set-off  ex- 
ists, while  the  parties  haye  mutual  demands 
against  each  other,  because  the  debt  due  to 
the  party  claiming  the  set-off  is  so  situated 
that  it  Is  Impossible  for  him  to  obtain  satis- 
faction of  such  debt  by  an  ordinary  suit  at 
law  or  in  equity,  to  recover  the  same,  this 
court,  upon  a  bill  filed,  will  compel  an  equi- 
table set-off  of  one  debt  against  the  other. 
And  the  Insolyency  of  the  party  against 
whom  the  set-off  is  claimed  Is  a  sudlcient 
ground  fpr  the  exercise  of  the  jurisdiction  of 
a  court  of  chancery  in  allowing  a  set-off  in 
cases  unproyided  for  by  the  statute,  although 
the  demands  on  both  sides  are  not  liquidated 
by  judgment  or  decree,  so  as  to  autliorlze  a 
set-off  upon  a  summary  application  or  by 
motion. 

In  this  case,  if  there  bad  been  no  assign- 
ment of  the  Jessup  judgment  to  Williams,  it 
is  manifest  that  there  would  have  been  no 
impediment  to  the  allowance  of  the  set-off 
as  prayed.  On  the  other  hand,  If  the  record 
showed  nothing  further  than  the  recovery  of 
the  judgments  and  the  assignment  to  Wil- 
liams, it  is  equally  manifest  that  the  set-off 
could  not  be  allowed,  because  Williams  was 
not  a  debtor  of  Whitehead,  and  Whitehead's 
judgment  was  recovered  a  considerable  time 
after  Williams  became  the  owner  of  Jes- 
sup's  judgment.  But,  before  Jessup  recov- 
ered bis  judgment.  Whitehead  bad  a  cause 
of  action  against  him  for  the  money  ad- 
vanced upon  the  purchase.  Jessup  was  un- 
able to  deliver  what  he  had  sold,  and  there- 
fore owed  Whitehead  the  amount  which  the 
latter  had  paid  him  on  the  faith  of  his  ti- 
tle to  the  property,  and  his  ability  to  make 
delivery  of  it.  It  Is,  perhaps,  true  that 
Whitehead  might  have  brought  his  action 
for  breach  of  the  contract  of  sale,  and  re- 
covered damages  which  would  not  necessari- 
ly be  measured  by  the  money  advanced;  but 
the  only  claim  which  he  asserted  was  for  the 
return  of  his  money,  with  Interest,  and  this 
claim  was  a  subsisting  demand  against  Jes- 
sup at  the  time  the  latter  recovered  his 
judgment.  The  demand  was  not  in  the  na- 
ture of  unliquidated  damages;  It  was  as 
definite  and  certain  as  if  it  had  been  evi- 
denced by  a  promissory  note.  Whitehead 
could  not  make  it  a  set-off  in  the  suit  by 
Jessup,  because  that  suit  was  for  a  tort.  A 
debt  cannot  be  set  off  against  a  claim  for 
damages  growing   out   of   a   wrong.     After 


Jessnp's  judgment  was  recovered.  White- 
head's demand  was  still  unavailable  at  law 
as  a  set-off.  It  must  be  reduced  to  judgment 
first.  But  the  moment  Jessup  recovered  bis 
judgment.  Whitehead's  right  In  equity  to 
offset  It  by  the  debt  owing  to  him  attacbiMl 
By  reason  of  Jessup's  insolvency,  the  dt^■ 
mand  of  Whitehead  could  not  be  otherwiie 
satisfied,  and  upon  this  ground  equity  would 
at  that  time  have  entertained  jurisdiction  to 
set  off  the  demand  against  the  judgment  in 
so  far  as  they  would  balance  each  other.  It 
Is  the  same  demand,  lu  the  form  of  a  judg- 
ment, that  is  Involved  in  this  suit  The  posi- 
tion occupied  by  Williams  In  this  case  is 
that  of  assignee  of  the  judgment  When  he 
took  the  assignment.  Whitehead's  claim  was 
a  sulislstlug  demand,  and  the  judgment  pass- 
ed to  WiUlams  subject  to  Whitehead's  ri^-ht 
of  set-off.  In  Warner  v.  Whlttaker,  6  Mich. 
133,  the  court  said-  "No  rule  Is  better  set- 
tled than  that  the  assignee  of  a  chose  In  ac- 
tion takes  it  subject  to  all  equities  existing 
between  the  debtor  and  creditor.  It  Is  not 
necessary  that  the  equities  should  exist  at 
the  Inception  of  the  debt  or  contract  It  is 
sufficient  that  they  exist  prior  to  the  as- 
signment; for  the  reason  of  the  rule  Is  as 
applicable  to  one  case  as  the  other,  which 
is  that  the  assignee  lias  It  In  his  power  to 
protect  himself  against  them  by  Inqolry  at 
the  debtor  before  the  assignment"  The  fol- 
lowing is  from  the  opinion  In  Brown  t. 
Hendrickson,  supra:  "Nor  will  the  general 
doctrine  be  controverted  that  where,  at  the 
time  of  the  assignment  of  a  chose  in  action, 
an  equitable  right  of  set-off  exists  against 
the  assignor,  the  assignee  takes  the  chose  in 
action  subject  to  such  right  of  set-off,  eren 
though  he  is  without  knowledge  of  its  exist- 
ence. No  reason  appears  why  the  assigmee 
of  a  judgment  should  be  held  to  occupy  a 
position  superior  to  that  of  the  assignee  of 
any  other  chose  in  action,  whereby  be  may 
take  it  free  from  existing  equities,  and  with- 
draw it  from  the  operation  of  a  set-off, 
which,  in  the  absence  of  such  transfer, 
would,  without  question,  be  enforced."  See, 
also.  Levy  t.  Steinbach,  supra.  The  qaes- 
tion  of  notice,  however.  Is  not  in  this  case, 
because  Williams  admits  that  he  took  the 
assignment  with  full  knowledge  of  the  trans- 
action between  Whitehead  and  Jessup. 

Williams  was  Jessup's  attorney  in  the  liti- 
gation growing  out  of  the  transaction  be- 
tween Jessup  and  Whitehead,  and  the  as- 
signment was  made  in  consideration  of  his 
services  as  attorney  and  his  payment  of  the 
expenses  rendered  necessary  by  the  appeal. 
It  is  suggested  that  these  facts  impress  up- 
on the  assignment  a  character  different  from 
that  which  it  would  have  if  it  had  been 
made  to  a  stranger,  and  that,  by  reason  of 
Williams'  relation  to  the  Uttgatlon,  there  is 
some  superior  equity  In  him,  entitling  blm  to 
a  consideration  which  could  not  be  accord- 
ed to  an  ordinary  assignee.  Williams  says 
that  he  first  "filed  a  lien"  on  the  judgment 
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Tbe  statute  makes  no  proylslon  for  filing  a 
lien.  It  gives  an  attorney  a  Uen  for  his  serv- 
ices npon  a  Judgment  recovered  by  him, 
which,  without  the  preliminary  execution  or 
filing  of  any  paper.  Is  valid  against  the  Judg- 
ment pl^intifl;  but  the  only  method  provided 
tor  the  formal  assertion  of  the  lien  is  a  suit 
(or  its  enforcement.  But  if  Williams  had  re- 
lied upon  his  lien,  and  followed  it  with  the 
proper  proceedings  to  make  it  available,  we 
do  not  think  it  could  have  beeni  asserted 
against  Whitehead.  In  NicoU  t.  Nlcoll,  16 
Wend.  445,  it  was  decided  that  the  Uen  of 
an  attorney  is  not  available  against  a  party 
proceeding  by  a  bill  in  chancery  to  obtain  a 
set-off  against  a  judgment,  on  a  cross  de- 
mand existing  when  the  Judgment  was  ren- 
dered. See,  also,  Marshall  y.  Cooper,  supra, 
where  the  question  is  discussed.  But  the 
question  of  the  effect  of  an  attorney's  lien 
is  not  before  us.  Williams  never  took  the 
steps  necessary  to  make  bis  lien  effective. 
He  abandoned  it  by  taking  an  assignment 
of  the  Judgment  to  himself,  and  is  now 
claiming,  not  a  right  to  a  certain  amount  out 
of  the  Judgment  in  payment  for  his  serv- 
ices, but  the  absolute  ownership  of  the  en- 
tire Judgment.  He  has  relinquished  what- 
ever equities  he  might  have  been  entitled  to 
by  virtue  of  his  Hen,  and  his  position  in  this 
proceeding  is  simply  tbat  of  assignee.  It 
appears  that  Williams  paid  the  expenses  nec- 
essary in  defending  against  the  appeal.  He 
Is  entitled  to  have  these  refunded  to  him.  It 
would  be  Inequitable  to  embrace  them  in 
the  set-off. 

The  Judgment  will  be  reversed,  with  In- 
structions to  decree  tbe  set-off  so  as  to  cancel 
Jessup's  Judgment,  and  apply  its  amount  as 
a  credit  on  the  Judgment  of  Whitehead,  leav- 
ing the  unpaid  balance  of  the  latter  Judg- 
ment to  l>e  collected  by  the  ordinary  legal 
methods,  and  providing  for  the  payment  by 
■Whitehead  of  the  costs  expended  by  Wil- 
liams on  account  of  tbe  appeal.    Reversed. 


JBNKS  V.   LEHMAN. 
(Conrt  of  Appeals  of  Colorado.     Feb.  10,  1896.) 

E()DITABI.B  IsSDSa  —  TRIAL  BT  Jl'HT  —  EXTBSSION 

o?  TiHB  OP  Payment — Cojjsidbration — 
BviDBNOE— Instruction. 

1.  An  action  tc  recover  tbe  amount  remaining 
dne  on  a  note  after  anplj-ing  thereto  the  proceeds 
of  sale  under  trust  deed  executed  to  secure  the 
same,  wheiein  defendant  answered,  alleging  pre- 
mature and  fraudulent  foreclosure,  and  praying 
that  the  trust  deed  be  set  aside,  and  that  plaintiff 
be  compelled  to  reconvey  and  accept  what  was 
(Ine  on  the  note,  can  be  tried  by  jury  only  by  sub- 
mitting to  them  special  Inquiries;  and  a  general 
verdict  «annot  be  taken  on  all  the  matters  in- 
Tolved. 

2.  A  finding  by  the  jury  that  the  time  to  pay 
«  certain  note  secured  by  trust  deed  was  extended 
for  a  definite  time  should  not  be  sustained  where 
the  only  testimony  in  support  thereof  was  that  of 
n  witness  who  stated  that  the  time  had  been  so 
extended,  but  on  cross-examination  testified  that 
uo  specified  time  was  mentioned,  but  that  the 
agreement  was  to  extend  che  time  as  long  as  the 


interest  was  promptly  paid,  and  Hie  jury  were  in- 
structed only  that,  if  they  should  find  tiiat  a  new 
consideratioD  for  an  extension  moved  l>etween  the 
parties,  then  Ibe  right  to  foreclose  tlie  trust  deed 
was  therelqr  suspended,  but  were  not  required  to 
find  an  extension  lor  a  definite  period. 

3.  An  agreement  to  extend  the  time  of  pay- 
ment of  a  note  secured  by  trust  deed  so  long  as  the 
maker  of  the  note,  or  the  person  tx>und  uiereon, 
should  pay  the  interest  promptly,  is  not  a  vaUd 
contract. 

Error  to  county  court,  Arapahoe  county. 

Actipn  by  James  8.  Jenks  against  Maggie 
Lehman  to  recover  the  balance  due  on  a 
trust  deed  and  note.  From  the  Judgment 
rendered,  plaintiff  brings  error.     Reversed. 

Wm.  T.  Rogers,  for  plaintiff  In  error.  J. 
A.  Deweese  (O.  Q.  Richmond,  of  counsel), 
for  defendant  In  error. 


BISSELL,  J.  This  was  an  action  to  re- 
cover the  balance  due  on  a  trust  deed  and 
note  which  had  been  given  by  W.  H.  Mc- 
Ciure  on  some  property  in  the  city  of  Denver, 
in  1889.  McCiure  had  the  title  when  be  gave 
the  trust  deed,  but.  less  than  a  year  after- 
wards, conveyed  it  to  Daniel  Butt,  who  as- 
sumed and  agreed  to  pay  the  Incumbrance. 
In  about  six  months.  Butt  conveyed  to  the 
appellee,  Mrs.  Lehman,  subject  to  the  trust 
deed,  which  the  purchaser  assumed  and 
agreed  to  pay.  The  note  was  not  paid  at 
maturity;  there  was  a  default  in  the  pay- 
ment of  interest;  and  Jenks,  the  holder  of 
the'  paper,  advertised  and  sold  tbe  proper- 
ty, and  applied  the  proceeds,  so  far  as  might 
be,  to  tbe  payment  of  the  taxes  and  other 
charges  on  the  property.  This  left  a  bal- 
ance of  nearly  $1,500,  and  Jenlcs  sued  Mrs. 
Lehman  to  recover  this  amount  Mrs.  Leh- 
man defended,  and  set  up  that  after  the  ex- 
piration of  the  three  years,  which  was  tbe 
life  of  the  note,  Jenks,  for  a  good  and  suffi- 
cient consideration,  extended  the  time  of 
payment  for  three  years,  and  averred  the 
note  was  not  due  w&en  the  suit  was  com- 
menced. She  likewise  set  up  a  fraudulent 
foreclosure  and  secret  advertisement  of  the 
property  in  an  obscure  paper,  for  the  pur- 
pose of  wrongfully  acquiring  title.  The  sale 
was  likewise  attacked  on  the  basis  of  a  pre- 
arrangement  for  the  absence  of  bidders,  and 
set  up  the  value  of  the  property,  and  then 
she  sought  to  have  the  trust  deed  set  aside,  and 
Jenks  compelled  to  reconvey,  and  accept 
what  was  due  on  the  note.  Tbe  case  thus 
had,  under  the  pleadings,  a  double  aspect. 
The  affirmative  relief  which  tbe  defendant 
sought  was  of  an  equitable  character,  and 
could  only  be  afforded  by  a  decree  cancel- 
ing the  sale,  and  setting  aside  the  transac- 
tion wliereby  Jenks  presumptively  acquired 
title,  and  compelling  a  reconveyance  of  tbe 
property.  This  could  not  have  been  obtain- 
ed as  tbe  result  of  a  Jury  triaL  The  nialn- 
tlfC's  action  was  one  at  law.  This  the  de- 
fendant contested,  because  of  an  alleged 
agreement  for  an  extension  of  time,  and  on 
that  issue  the  Jury  would  have  a  right  gen- 
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erally  to  Dana,  but  they  could  not  dotermlne 
whether  Mrs.  Lehman  was  entitled  to  the 
relief  which  she  prayed.  With  reference  to 
the  equitable  defense,  the  only  method  of 
taking  the  advice  of  the  Jury  was  by  spe- 
cial Inquiries  which  the  court  might  pro- 
pound to  them,  taking  their  answers,  if  It 
chose,  as  a  basis  for  its  action.  Usually, 
in  matters  of  this  description,  the  equitable 
side  of  the  case  Is  first  tried,  and  then  the 
law  issue  is  subsequently  submitted.  There 
can  be  no  objection,  however,  to  the  method 
of  trial  suggested,  but  a  general  verdict 
may  not  be  taken  on  all  of  the  matters  in- 
volved. Tills  is  suggested  because  the  case 
must  go  back  for  another  trial,  and  the 
court  can  then  determine  what  course  it 
will  pursue.  There  was  a  general  verdict 
for  the  defendant,  and  she  was  permitted 
to  go  hence  without  day,  but  the  court  did 
not  undertake  to  dispose  of  the  issues  which 
she  tendered.  This  might  not  disturb  the 
judgment,  as  the  api>ellant  was  not  harmed 
thereby;  but,  in  view  of  the  succeeding 
trial,  we  are  bound  to  suggest  these  difficul- 
ties. 

Two  questions  are  presented  by  counsel  in 
their  briefs.  One  relates  to  the  character 
of  the  consideration  which  she  claimed  to 
have  paid  for  the  extension,  and  the  other 
to  what  is  stated  concerning  the  agreement 
for  the  extension  of  time.  We  are  not  large- 
ly concerned  with  the  first,  because,  wheth- 
er It  be  or  be  not  true  that  the  payment  of 
Interest  in  advance  will  be  an  adequate  con- 
sideration, and  deemed  suflSclent  to  support 
an  agreement  for  an  extension  of  time,  there 
was  no  evidence  of  the  making  of  any  such 
agreement  We  cannot  exactly  understand 
how  the  jury  ever  arrived  at  the  verdict, 
but  we  assume  it  must  have  been  because 
of  the  troublesome  times  through  which  the 
country  had  passed  just  prior  to  the  trial  of 
the  ease.  We  should  not  disturb  the  ver- 
dict, but  would  accept  it  as  conclusive  ac- 
cording to  our  usual  rule,  and  take  Leh- 
man's statement  of  the  extension  to  the 
5th  of  December,  1895,  as  adequately  sup- 
ported by  the  verdict,  if  the  record  contain- 
ed any  other  evidence  on  the  subject,  or  if 
his  statement  In  that  regard  had  been  allow- 
ed to  stand.  On  cross-examination,  bow- 
ever,  he  entirely  destroyed  the  force  and  ef- 
fect of  his  original  testimony,  and  put  the 
agreement  as  one  for  no  definite  period,  but 
simply  for  a  time  which  shonld  be  coinci- 
dent with  the  prompt  payment  of  the  in- 
terest on  the  note.  Lehman  swears:  "I 
had  a  talk  with  Mr.  Jenks  about  giving  time 
on  the  note.  He  gave  no  specified  time,— 
so  long  as  I  paid  up  prompt  the  interest. 
No  specified  time  was  mentioned,  nor  did  I 
ask  him  for  it."  This  is  all  the  testimony 
on  the  subject.  Mrs.  Lehman  was  not  of- 
fered; nobody  else  was  produced;  and  the 
whole  thing  was  denied  by  Jenks,  except, 
as  he  admitted,  the  collection  of  interest  in 
June,  and  an  extension  of  the  note  until  the 


ensaing  December.  There  were  some  sub- 
sequent payments  of  Interest,  bat  the  only 
ones  of  any  value,  and  upon  which  the  ap- 
pellee could  rely,  were  made  after  they 
had  become  due,  and  seemed  to  be  in  accord 
with  the  general  provisions  of  the  paper  with 
respect  to  the  terms  and  conditions  under 
which  the  interest  was  paid.  Even  under 
these  circumstances,  the  judgment  would 
not  be  disturl>ed  If  the  matter  bad  been  so 
left  to  the  Jury  as  to  make  their  verdict  a 
specific  finding  on  this  subject  The  jury 
were  not  apUy  instructed,  nor  were  they 
told,  either  in  terms  or  In  substance,  the  du- 
ty devolved  on  them  to  find  whether  there 
was  an  agreement  and,  if  so,  for  what 
period,  and  whether  the  time  had  elapsed 
when  the  foreclosure  was  begnn  or  conclud- 
ed by  Jenks.  Practically,  this  was  the  only 
question  which  ought  to  have  been  submit- 
ted. In  reality,  no  such  matter  was  sug- 
gested for  their  consideration.  Tbey  were 
simply  told  a  defense  was  presented  of  an 
extension  for  a  new  and  valuable  considera- 
tion, and,  If  they  should  find  a  new  consid- 
eration did  move  between  the  owner  and 
holder,  then  the  right  of  foreclosure  was 
thereby  taken  away.  This  In  no  manner 
put  the  issue  in  an  intelligible  form,  and 
the  verdict  does  not  necessarily  include  the 
finding  of  an  agreement  to  extend  the  time 
of  payment  for  a  definite  period.  There 
was  no  evidence  whatever  of  a  new  consid- 
eration, or  of  any  other  consideration  than 
what  might  be  found  in  the  payment  of  tbe 
Interest  This  the  appellee  Was  bound  to 
pay,  and  tbe  payment  in  advance,  if  made, 
only  covered  a  very  limited  period,  which 
had  long  gone  by  when  the  foreclosure  was 
attempted.  It  is  probably  true,  if  the  In- 
terest was  paid  In  advance  on  the  agree- 
ment that  such  payment  should  be  a  con- 
sideration for  the  extension,  and  the  partifs  ' 
agreed  that  the  time  should  be  extended  ac-  ' 
cordlngly  for  a  fi3.ed  period,  then  the  ripht  i 
of  foreclosure  would  not  remain  with  the 
holder  of  tbe  paper.  We  cannot  accede  to  | 
the  position  that  an  agreement  to  exteud 
the  time  so  long  as  the  maker  of  the  note  or 
the  person  bound  thereon  should  pay  the 
interest  promptly  would  be  a  valid  and 
operative  contract  It  would  not  be  in  ac- 
cord with  the  general  business  habits  of  tbe 
community,  nor  do  we  know  of  any  rule  of 
law  which  would  make  an  agreement  of 
that  sort  binding  to  the  extent  of  a  perpet- 
ual extension  of  the  time  of  jiayinent  of 
commercial  paper.  At  all  events,  there  is 
nothing  in  the  record  to  show  a  contract  to 
extend  the  time  other  than  what  was  exe- 
cuted and  carried  out  and  there  is  abso- 
lutely nothing  in  the  record  on  which  tlio 
verdict  of  the  Jury  can  rest  Of  conr»e.  If 
the  evidence  was  in  conflict,  the  matter 
would  be  a  totally  different  one.  But  where 
the  difficulty  proceeds  from  the  defendant's 
own  testimony,  and  on  this  testimony  tbe 
case  has  been  left  entirely  unsupported,  we 
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The  Jury  were  erroneously  Instructed. 
The  Issues  were  not  properly  put  before 
them.  The  Terdlct  is  wholly  unsupported 
by  any  testimony  in  the  record,  and  for 
these  reasons  cannot  be  upheld.  The  Judg- 
ment will  be  reversed,  and  the  case  sent 
back  for  a  new  trial.     Reversed. 


HAINES  V.  PEOPLE. 
(Court  of  Appeals  of  Colorado.  Feb.  10,  1896.) 
Olbomaboarine—Salb— License. 
Act  April  12,  1S93,  J5  4,  8,  provide  that, 
before  any  person  can  sell  oleomargarine,  he  shall 
mark  the  packages,  in  two  conspicnoua  places, 
in  bold-faced  English  letters,  etc,  and  prescri^ 
a  punishment  for  violation  of  the  act.  Held, 
that  the  sale  of  oleomargarine  in  unmarked  pack- 
ages is  not  a  lawful  occupation,  so  that  cities, 
having  the  power  to  license  all  lawful  occupa- 
tions carried  on  within  their  limits^  may  license 
and  reflate  Uie  sale  of  oieomargarme  therein  ir- 
respective of  such  act. 

Error  to  district  court,  Arapahoe  county. 

C.  D.  Haines  was  convicted  of  selling  oleo- 
margarine in  violation  of  law,  and  brings 
error.    Affirmed. 

Geo.  A.  Smith,  for  plaintiff  In  error.  By- 
ron L.  Carr,  Atty.  Gen.,  and  L.  W.  DoUoff 
(F.  P.  .Secor,  of  counsel),  for  the  People. 

THOMSON.  J.  The  plaintiff  in  error  was 
indicted,  tried,  and  convicted  in  the  district 
court  of  Arapahoe  county  of  selling  oleo- 
margarine in  the  city  of  Denver  in  violation 
of  the  provisions  of  section  4  of  an  act  entitled 
"An  act  to  regulate  the  manufacture  and 
sale  of  oleomargarine,"  etc.,  approved  April 
12,  1893.  The  following  is  the  section  re- 
ferred to:  "Sec.  4.  Before  any  person  shall 
sell,  or  offer  to  sell  any  oleomargarine  as 
aforesaid,  be  shall  mark  and  brand,  or  cause 
to  be  marked  and  branded,  each  package, 
roll  or  parcel  thereof,  in  ordinary  bold-faced 
capital  letters  in  English,  not  less  than  five 
lines  pica,  distinctly  and  durably  printed 
or  painted  on  each  and  every  package,  wrap- 
per or  vessel  containing  the  same,  on  the 
outside  thereof,  in  two  of  the  most  conspicu- 
ous places  thereon,  the  true  and  appropriate 
name  of  sach  oleomargarine  as  aforesaid,  to- 
gether with  the  name  of  the  manufacturer 
and  place  of  business."  Sess.  Laws  1893,  p. 
352.  Section  8  makes  offenses  against  any  of 
the  provisions  of  the  act  misdemeanors,  and 
prescribes  their  punishment  The  amended 
charter  of  the  city  of  Denver,  approved 
April  3,  1893,  confers  upon  the  city  council 
the  exclusive  power  to  provide  for  the  li- 
censing, regulating,  and  taxing  of  all  law- 
ful occupations,  business  places,  trades,  etc. 
Sess.  Laws  1893,  p.  146. 

A  general  act  of  the  legislature,  approved 
March  18,  1885,  created  and  established  In 
a  class  of  cities   which  included  the  city  of 


original  Jurisdiction  over  all  cases  arising 
under  the  ordinances  of  the  city  within 
which  it  might  be  organized,  and  all  neces- 
sary power  to  carry  into  effect  the  Jurisdic- 
tion conferred.  Sess.  Iaws  1883,  p.  290.  The 
defendant  interposed  a  plea  to  the  Jurisdic- 
tion of  the  trial  court,  for  that  the  offense 
charged  was  committed  within  the  corporate 
limits  of  the  city  of  Denver,  and  the  city  of 
Denver  had,  in  pursuance  of  the  powers 
granted  by  Its  charter,  enacted  and  adopted 
an  ordinance  licensing  and  regulating  the 
business  of  manufacturing  and  selling  oleo- 
margarine within  its  corporate  limits,  where- 
fore the  act  of*lhe  legislature  was  Inopera- 
tive within  the  city,  and  the  offense  was  a 
violation  of  the  city  ordinance,  and  not  of 
the  state  law.  The  plea  was  overruled,  and 
the  decision  upon  it  gives  rise  to  the  only 
question  in  the  case.  The  argument  for  the 
defendant  may  be  summarized  briefly  as 
follows:  The  selling  of  oleomargarine  Is  a 
lawful  occupation.  The  power  to  license 
and  regulate  all  lawful  occupations  carried 
on  within  the  city  belongs  exclusively  to  the 
city  council,  and  has  been  exercised  by  It. 
Therefore  the  defendant  is  not  subject  to 
prosecution  under  the  state  law.  If  the 
major  premise  may  be  admitted,  the  argu- 
ment is  sound.  But  the  assumption  that 
the  sale  of  oleomargarine  is  a  lawful  occu- 
pation must  be  qualified  before  it  can  be 
accepted,  and  the  qualification  defeats  the 
argument.  The  selling  of  oleomargarine  is 
a  lawful  occupation,  provided  the  packages 
containing  it  are  marked  and  branded  as  the 
statute  requires;  otherwise,  it  is  not  a  law- 
ful occupation,  because  the  statute  makes  it 
unlawful.  In  virtue  of  its  power  to  license 
and  regulate  lawful  occupations,  the  city 
may  license  and  regulate  the  sale  of  oleo- 
mai^rlne  properly  marked  and  branded; 
but  it  has  no  authority  to  license  or  regulate 
unlawful  occupations,  and  therefore  an  at- 
tempt by  it  to  license  or  regulate  the  selling 
of  oleomargarine  without  the  required  biarks 
and  brands  would  be  nugatory.  The  state 
law  does  not  trench  upon  any  prerogative 
of  the  city,  and  the  city  tribunals  have  no 
Jurisdiction  over  offenses  against  It.  If  it 
is  enforced  at  all,  it  must  be  enforced  by 
the  proper  state  courts.  The  trial  court  had 
undoubted  Jurisdiction  of  the  case.  The 
Judgment  is  aSb-med.    Affirmed. 


HEIVNER  V.  PEOPLE. 
(Court  of  Appeals  of  Colorado.  Feb.  10,  1896.) 
Ckiminal  Law  —Instruotioss— Accomplice. 
An  instruction,  in  regard  to  a  witness  tes- 
tifying that  he  aided  defendant  in  the  theft,  that 
such  witness  "is"  an  accomplice,  and  that,  while 
a  person  may  be  convicted  on  the  testimony  of  an 
accomplice,  still  the  jury  should  act  on  such  tes- 
timony with  caution,  etc..  is  erroneous,  as  as- 
suming as  a  fact  that  the  witness  was  an  accom- 


Error  to  district  court,  Jefferson  county. 
Frank  Heirner  was  convicted  of  a  crime, 
and  brings  error.    Reversed. 

H.  G.  Benson  and  S.  W.  Johnson,  for 
plaintiff  In  error.  Byron  Carr,  Atty.  Gen. 
(Calvin  B.  Reed,  of  counsel),  for  tbe  People. 

THOMSON,  J.  The  plaintiff  In  error  was 
tried  and  convicted  of  larceny  of  a  cow. 
Outside  of  the  testimony  of  one  Ira  Stewart, 
evidence  pointing  towards  the  guilt  of  the 
defendant  was  meager,  and  lnsu£Bclent  to 
sustain  a  verdict  of  guilty.  Stewart  testi- 
fied that  he  helped  the  defendant  in  stealing 
the  cow,  and  made  statements  which.  If 
true,  were  amply  sufficient  to  convict  both 
of  them  of  larceny.  He  also  testified  that 
he  had  been  convicted  and  sentenced  to  the 
penitentiary  for  stealing  cattle,  upon  the  tes- 
timony of  the  defendant  Stewart's  testi- 
mony, even  on  paper,  betrays  a  vlndlctlve- 
ness  against  the  defendant,  sufficient  to 
throw  doubt  upon  his  statements  as  con- 
sisting of  unvarnished  facts.  The  defend- 
ant, as  a  witness  for  himself,  denied  all  of 
Stewart's  statements  which  tended  to  fasten 
the  charge  upon  him,  and  denied  his  guilt. 
The  court,  among  its  other  Instructions,  gave 
the  following:  "The  court  instructs  the  jury 
.  that  the  witness  Ira  Stewart  is  what  is 
known  in  law  as  an  accomplice;  and  that, 
while  it  Is  a  rule  of  law  that  a  person  ac- 
cused of  crime  may  be  convicted  upon  the 
testimony  of  an  accomplice,  still  a  Jury 
should  always  act  upon  such  testimony  with 
great  care  and  caution,  and  subject  It  to 
careful  examination  In  the  light  of  all  the 
other  evidence  In  the  case,  and  the  Jury 
ought  not  to  convict  upon  such  testimony 
alone,  unless,  after  a  careful  examination 
of  such  testimony,  they^  are  satisfied  beyond 
a  reasonable  doubt  of 'its  truth  and  sufll- 
ciency  to  convict,  as  explained  in  these  in- 
structions; and,  if  you  are  so  satisfied,  then 
you  will  find  the  defendant  guilty."  This 
instruction  was  erroneous.  It  assumed  as  a 
fact  something  which  should  have  been  left' 
to  the  Jury  to  determine  from  the  evidence. 
It  stated,  without  qualification,  that  Stewart 
was  an  accomplice.  He  could  not  be  an  ac- 
complice unless  there  was  a  principal.  If 
the  defendant  was  not  guilty,  Stewart  was 
not  an  accessary.  The  statement  that  Stew- 
art was  an  accomplice  therefore  assumed 
the  guilt  of  the  defendant,  and  its  effect 
must  have  been  pernicious.  The  caution  in 
the  instruction  against  accepting  Stewart's 
testimony  except  upon  careful  examination 
and  comparison  with  the  other  evidence  did 
not  cure  the  error.  The  Jury  were  directed 
to  subject  the  testimony  to  examination  and 
comparison  to  satisfy  themselves  "of  its 
truth  and  suflfioloncy  to  .convict."  Under  the 
other  Instructions  It  was  amply  sufficient  to 


well  have  concluded  that  the  question  of  the 
defendant's  guilt  was  settled  in  the  mind 
of  tbe  court,  and  that,  in  its  oplnioln,  Stew- 
art's testimony  was  substantially  true.  If 
they  accepted  the  declaration  tm  tbe  court's 
conclusion  upon  the  evidence,  their  own  con- 
clusion must  have  been  materially  influenced 
by  it  Tbe  Judgment  will  be  reversed.  Ke- 
versed. 


CENTRAL   NAT.   BANK   OF   PUEBLO  t. 

SPRATLEN  et  aL 
(Court  of  Appeals  of  Colorado.    Feb.  10,  1896.) 

AssiONMBNT— What  Cokstitotb8. 

An  order  to  a  bank  to  pay,  to  peraons  nam- 
ed, a  specified  sum,  out  of  a  special  rnnd,  belong- 
ing to  the  drawer,  in  the  hands  of  such  bank,  con- 
stitutes an  assigrnment  of  such  fund,  to  tlie  per- 
sons named  in  the  order,  to  the  amount  specified, 
whether  the  bank  acceuts  tie  order  or  not 

Appeal  from  district  court,  Pueblo  county. 

Action  by  L.  F.  Spratlen  and  others  agahut 
the  Central  National  Bank  of  Pueblo.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

One  L.  C.  Lane  was  a  contractor,  grading 
streets  in  the  city  of  Pueblo.  From  the 
city  there  was  due,  or  to  become  due,  some- 
thing over  $2,800,  to  be  paid  in  city  wa^ 
ranta  On  June  22,  1893,  Lane,  being  in- 
debted to  appellant  In  the  sum  of  $1,198.37, 
assigned  to  it  all  money  due  and  to  become 
due  from  tbe  city,  tbe  bank  to  convert  tlie 
city  warrants  into  money  at  the  best  ad- 
vantage, pay  itself  all  indebtedness  from 
Lane,  and  the  balance  remaining  to  be  tiie 
property  of  Lane,  the  assignor.  On  the  19th 
day  of  July,  the  bank  wss  garnished,  bi  the 
suit  of  Doyle  &  Co.  v.  Lane,  tor  the  sum  of 
$490.93.  On  tbe  same  day  Lane  made  tlie 
following  paper,  and  delivered  it  to  appel- 
lees: "Pueblo,  Colo.,  July  19th,  1893.  The 
Central  National  Bank,  D.  L.  Holden,  Pres.: 
Please  pay  to  Spratlen  &  Anderson  out  of 
money  due  me  from  city,  assigned  to  you, 
$500.00,  and  oblige,  L.  C.  Lane."  Which 
paper  was  delivered  to  tbe  bank  on  Jnly 
19th,  immediately  after  the  service  of  tbe 
writ  of  garnishment  at  tbe  suit  of  Doyle  & 
Co.,  and  was  taken,  and  for  the  time  being 
retained,  by  tbe  bank  without  Its  objectini; 
to  It  in  any  way.  On  the  same  date,  and 
after  tbe  delivery  to  tbe  bank  of  the  order 
of  Lane  in  favor  of  Spratlen  &  Anderson. 
tbe  bank  was  notified  that  Lane  had  as- 
signed to  A.  McClelland  all  tbe  residue  of 
tbe  fund  belonging  to  him  In  the  bank's  pos- 
session. Subsequently,  on  the  same  day, 
the  bank  was  garnished.  In  a  suit  before  a 
Justice  of  tbe  peace,  to  collect  a  debt  of 
$295.  In  the  garnishee  proceedings  in  both 
suits  appellant  answered:  "This  bank  holds 
an  assignment  of  a  certain  contract  between 
the  city  of  Pueblo  with  said  Lane,  uiwn 
which  I  am  informed  and  believe  there  in 
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due,  or  to  grow  due,  from  said  city  abont 
$2,300,  for  grading  West  Fourth  street  in 
the  said  city.  Said  assignment  was  execut- 
ed by  said  Lane  on  June  22,  1893,  to  secure 
to  said  banli  all  of  said  Lane's  liabilities, 
amounting  to  $1,198.57  and  interest.  Tliis 
bank  was  garnished  by  W.  E.  Doyie  &  Ca, 
for  $496.93,  notified  of  an  assignment  of 
$500  by  said  Lane  to  Spratlen  &  Anderson, 
and  all  the  balance  due  said  Lane  from  pro- 
ceeds of  said  contract  to  A.  McCIeiiand,  gar- 
nished by  H.  S.  Beatty  for  $295,  and  by  A. 
McQeUand  for  $300,— aU  on  July  19,  1893, 
and  In  the  order  named."  In  the  case  of 
Beatty  v.  Lane,  the  Justice  of  the  peace 
entered  Jddgment  as  follows:  "The  prem- 
ises considered,  the  court  adjudges  that  said 
plaintiff  do  have  arid  recover  of  and  from 
said   defendant   the   sum  of  $295  and  his 

costs  herein,  taxed  at  $ .     It  Is  further 

adjudged  that  said  garnishee  do  pay  to  this 
courtj^Xor  the  use  and  benefit  of  said  plain- 
tiff, any  proceeds  arising  out  of  said  de- 
scribed contract,  after  deducting  all  liabili- 
ties, direct  and  Indirect,  from  said  Lane  to 
said  garnishee."  Appellant  answered  the 
complaint  by  alleging  (1)  that  the  pretended 
assignment  to  appellees  was  null  and  void; 
(2)  without  consideration;  (3)  that  it  nerer 
accepted  the  order;  (4)  that  appellees  took 
the  order  back  to  Lane,  and  it  was  destroyed, 
and  a  new  one  made,  which  was  not  pre- 
sented to  appellant  until  C:45  p.  m.,  after 
the  two  writs  of  garnishment  were  served; 
(S)  that  appellant  at  all  times  refused  to  ac- 
cept any  assignment  or  order  drawn  by 
Lane  in  favor  of  appellees.  Plaintiffs  de- 
murred to  the  answer  of  the  defendant,  gen- 
erally, that  it  did  not  state  facts  sufficient 
to  constitute  a  defense.  Demurrer  sustained, 
and  defendant  elected  to  stand  upon  its  an- 
swer. Judgment  for  plaintiffs  for  $508.68, 
and  an  appeal  by  the  defendant  to  this  court 

George  Salisbury,  for  appellant.  John  R. 
Uixon,  for  appellees. 

REED,  P.  J.  (after  stating  the  facts).  This 
court  must  again  protett  against  abstracts  of 
the  character  of  that  filed  in  the  present  case. 
It  Is  a  mere  Index,  and  we  are  compelled  to 
resort  to  the  record  for  most  of  the  Impor- 
tant facts. 

The  Judgment  of  the  district  court  must  be 
attlrmed.  Appellant  was  a  l>ank,  engaged  in 
business.  Lane,  being  indebted  to  it.  assign- 
ed bis  entire  claim  against  the  city  to  It- 
First,  to  secure  the  Indebtedness;  second,  as 
bis  agent,  to  ollect  for  blm  the  entire  claim, 
pay  Itself,  and  hold  the  balance  to  be  dis- 
posed of  as  directed  by  him.  The  assign- 
ment was  only  for  the  amount  of  the  indebt- 
cdnosw;  the  balance,  for  collection.  The 
amount  of  the  claim  agnlnst  the  city  is  said 
to  have  been  $2,;soo;  appellant's  claim  agra'nst 
l.ane,  $l.l»S.57;  bainnoe  beionjring  to  l^ane, 
?1,101.43;  the  Uoyle  altichmont,  $4U6.S«;  bal- 
ance after  Doyle  attachment,  $«0i.50.    This 


was  the  condition  of  affairs  on  July  IStb, 
when  the  order  of  Lane  in  favor  of  appellees 
for  $500  was  presented.  The  attachments  of 
Beatty  and  McClelland  were  later  in  the  day, 
and  after  the  transfer  of  the  $500  by  Lane  to 
appellees.  The  sworn  answer  of  appellant, 
as  garnishee  In  the  different  proceedings,  set 
up  this  condition,  and  admitted  the  transfer  - 
of  $500  to  appellees  from  Lane,  which  It  was 
to  pay  over.  There  was  a  full  recognition  of 
the  transfer.  Its  validity,  and  the  legal  liabil- 
ity of  the  bank  to  pay  the  amount,  which  it 
could  not  subsequently  change  and  invali- 
date. It  is  clear  that,  so  far  as  the  excess 
over  the  indebtedness  was  concerned,  appel- 
lant was  only  the  agent  or  trustee,  to  apply 
the  money  as  ordered  by  Lane.  The  trust 
was  accepted,  and  it  was  its  duty  to  apply 
the  money  as  ordered  by  Lane.  It  was  not 
invested  with  any  discretion  or  power  of  ad- 
judicating between  tbe  different  claimants, 
and  if  in  doubt  It  could  only  await  the  de- 
cree of  a  competent  court.  The  question  of 
the  legality  of  the  transfer  of  $500  from  Lane 
to  appellees  was  entirely  between  them,  and, 
If  challenged,  it  could  only  be  by  rival  claim- 
ants for  the  same  fund.  The  residue,  after 
payment  of  the  indebtedness  to  the  bank, 
was  a  specific  trust  fund.  Of  that  fund  $500 
was  assigned  to  appellees.  That  such  a 
transfer  was  a  legal  and  equitable  assign- 
ment of  so  much  of  the  fund,  whether  the 
fund  was  in  hand  or  to  be  received,  is  well 
settled  by  authority.  It  was  an  assignment, 
of  the  date  of  the  order,  and,  If  the  money 
was  not  in  hand,  became  operative  when  the 
money  was  received.  In  Christmas  v.  Rus- 
sell, 14  Wall.  84,  It  is  said:  "A  bill  of  ex- 
change or  a  check  Is  not  an  equitable  assign- 
ment pro  tanto  of  the  funds  of  the  drawer  In 
the  hands  of  the  drawee.  But  an  order  to 
pay  out  of  a  special  fund  has  always  been 
held  to  be  a  valid  assignment  in  equity,  and 
to  fulfill  all  the  requirements  of  the  law,"  and 
that  such  an  assignment  Is  good  at  law.  gee 
Pom.  Rem.  &  Rem  Rights,  §§  77,  85;  Drake, 
Attachm.  g|  527,  528;  2  Wade,  Attachm.  {  537; 
McDanlel  v.  Maxwell  (Or.)  27  Pac.  952, 
where  the  almost  Identical  question  involved 
in  this  case  received  careful  attention.  See, 
also,  Trist  v.  Child,  21  Wall.  441;  Christmas 
V.  Russell,  supra;  Lapping  v.  Duffy,  47  Ind. 
51;  BrlU  v.  Tuttle,  81  N.  Y.  454;  Peugh  v. 
Porter,  112  U,  S.  737,  5  Sup.  Ct.  361;  Wright 
v.  Ellison,  1  Wall.  16;  Fordyce  v.  Nelson,  91 
Ind.  447;  Legro  v.  Staples,  16  Me.  252.  Con- 
sequently, if  appellant  attempted  to  exercise 
any  discretion,  or  adjudicate  the  rights  of 
rival  claimants,  and  made  a  mistake,  it  must 
suffer  the  consequences.  Its  answer  in  this 
suit  was  Ht  vailance  with  its  answer  in  the 
attachments,  and  it  was  bound  by  its  answer 
in  those.  Neither  of  the  matters  set  up  In 
the  answer  was  available  to  it  as  a  disinter- 
ested custodian  or  agent,  and  could  only  be 
made  available  by  some  rival  claimant  to  the 
same  fund.  H-  is  clear  that,  at  the  time  of 
the  transfer  from  Lane  to  appellees  of  the 
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$500,  It  was  subject  to  the  dlspositton  of 
Laue,  and,  he  having  transferred  It  to  appel- 
lees while  he  had  legal  right  to  do  so,  they 
became  the  owners.  Hence,  any  diversion  of 
the  fund  by  appellant  was  at  its  own  risk. 
It  follows  that  the  district  court  properly 
sustained  the  demurrer  to  defendant's  an- 
swer, and  that  the  Judgment  must  be  affirm- 
ed.   Affirmed. 


STATE  BANK  OF  MONTE  VISTA  ▼. 

BRBNNAN  et  al. 

(Court  of  Appeals  of  Colorado.    Feb.  10,  1896.) 
SHEKiFr— Cbaroiko  Excessits   Fees — Liabilitt 

— SUBETIBS. 

1.  Under  Act  of  1891,  i  1  (Sess.  Laws  1891, 
p.  323),  proTldiug  that,  when  a  custodian  is  re- 
quired for  property  levied  on,  the  court  shall  al- 
low proper  compensation  therefor,  not  exceeding 
$2.50  per  day,  a  sheriff  who  appoints  two  cus- 
todians for  property,  each  serving  12  hours  out  of 
the  24  each  day,  and  who  charges  and  retains 
therefor  from  the  proceeds  of  the  property  $5 
per  day,  in  the  absence  of  any  order  of  court  fix- 
ing the  compensation,  cannot  be  subjected  to  the 
penalty  of  treble  damages  under  Mills'  Ann.  St. 
I  8tJ5,  for  demanding  and  receiving  "greater  fees 
than  are  allowed  by  law,"  nor  under  section 
13U1,  for  '■willfully  and  knowingly"  receiving 
such  fees,  although  in  the  particular  case  the 
fees  charged  may  have  been  excessive,  and  prop, 
eriy  reduced  by  the  court  on  a  motion  to  retax. 

2.  Mills'  Ann.  St.  §§  8Gu,  1301,  subjecting  an 
officer  who  demands  or  receives  illegal  fees,  re- 
spectively, to  a  fine  and  imprisonment,  in  addi- 
tion to  a  liability  for  treble  damages,  are  both 
penal  in  their  nature,  contemplating  a  trial  and 
c-onviction;  and  the  sureties  on  a  sheriff's  bond 
are  not  liable  for  penalties  imposed  on  their  prin- 
cipal  there^inder. 

Error  to  district  court,  Rio  Grande  county. 

Action  by  the  State  Bank  of  Monte  Vista 
against  Terry  Breunan  and  others.  From 
a  judgment  for  less  than  the  amount  claim- 
ed, plaintiff  brings. error.    Affirmed. 

O.  M.  Corlett,  for  plaintiff  In  error.  G.  Q. 
liichmoDd,  for  defendants  in  error. 

REED,  P.  The  defendant  In  error  Bren- 
nan  was  sheriff  of  Hinsdale  county.  The 
other  parties  impleaded  with  him  were  the 
sureties  on  his  official  bond.  Suit  waa 
brought  by  plaintiff  In  error  against  Braln- 
erd  &  Beebee.  An  attachment  levied  upon 
an  hotel  and  furniture.  Judgment  obtained, 
with  cost  and  interest,  for  $2,749.81.  The 
property  sold  for  $3,600.  The  sheriff  charged 
fees  for  custodian  $1,300.25,  which  he  re- 
tained, leaving  a  deficit  on  the  Judgment  of 
$534.60.  The  time  charged  for  waa  258 
days,  by  two  custodians,— Thorman,  181 
days;  Buckles,  the  balance.  The  amount 
charged  was  the  maximum  or  limit  allowed 
by  statute,  $5  for  each  24  hours;  two  days, 
of  12  hours  each,  at  $2.50.  The  fees  were 
allowed  and  paid  under  protest  by  appel- 
lant. Application  was  made  to  the  district 
court,  and  the  cost  retaxed,  and  the  sheriff 
ordered  to  refund  $.534.20.  Failing  to  re- 
fund, this  suit  was  brought  against  Brennan 


and  his  sureties  on  his  official  bond,  and  tre- 
ble damage  ($1,502.60)  claimed,  under  Mills' 
Ann.  St  §5  865,  1301  (Gen.  St.  H  610,  SIT), 
as  follows:  "No  sheriff  shall  directly  or  in- 
directly ask,  demand  or  receive  for  any  serv- 
ice to  be  by  him  performed  In  the  discharge 
of  any  of  his  official  dntiea  any  greater  fees 
than  are  allowed  by  law,  on  pain  or  forfeiture 
of  treble  damages  to  the  party  aggrieved,  and 
being  fined  in  a  sum  not  less  than  twenty- 
five  dollars  and  not  more  than  two  hundred 
dollars."  "Any  Judge,  Justice  of  the  peace, 
clerk,  sheriff,  constable,  city  maishal,  or 
other  public  officer,  who  for  the  perform- 
ance of  an  official  duty,  for  which  a  fee  or 
compensation  Is  allowed  or  provided  by  Uw, 
shall  wilfully  and  knov^lngly  demand  or  re- 
ceive any  greater  fee  or  compensation  either 
In  money  or  other  thing  of  yalne  than  wbai 
is  allowed  or  provided  by  law  for  the  same, 
or  who  shall  wilfully  and  knowingly  de- 
mand or  receive  any  such  fee  or  compensa- 
tion where  no  fee  or  compensation  wbai- 
ever  Is  authorized  or  prescribed  by  law, 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  confined  in  jail 
not  less  than  one  nor  more  than  six  months, 
and  shall  be  fined  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars,  besides 
being  liable  on  a  civil  action  to  the  person  or 
persons  from  whom  such  fee  or  compensation 
Is  thus  knowingly  and  Illegally  demanded 
or  received,  for  three  times  the  value  or 
amount  thereof,  and  upon  the  examlnatioD 
or  trial  of  such  offense,  the  defendant  shall 
be  presumed  to  have  acted  wilfully  and 
knowingly  until  the  contrary  is  shown." 
Judgment  was  entered  against  the  defend- 
ants for  $534.20,  interest  and  costs.  Plain- 
tiff below  brings  the  matter  here  for  review, 
claiming  that  the  district  court  erred  in 
aqt  awarding  'treble  damages.  The  only 
question  presented  for  determination  Is  the 
one  mentioned  above.  Whether  a  custodian 
was  necessary  and  properly  appointed  we 
are  not  called  upon  to  decide,  as  the  ques- 
tion was  not  raised.  In  regard  to  the  length 
of  time  of  the  service  of  a  custodian,  there 
is  no  controversy.  The  length  of  service  was 
established  by  competent  testimony. 

Section  1  of  the  act  of  1891  (Sess.  Laws 
1891,  p.  823)  Is  as  follows:  "Whenever  it 
shall  be  the  duty  of  any  sheriff  at  constable 
to  appoint  a  custodian  to  take  charge  of  any 
property  levied  upon  by  virtue  of  a  writ  of 
attachment  or  execution,  the  court  shall  al- 
low such  compensation  for  the  services  of 
the  custodian  as  shall  be  proper,  not  exceed- 
ing two  and  one-half  dollars  per  day,  to  be 
taxed  as  costs,  and  such  officer  shall  not  de- 
mand or  receive  any  grreater  sum,"— by 
which  it  will  be  seen  that  the  officer  cannot 
charge,  nor  the  court  allow,  a  greater  sum 
than  was  charged  and  collected.  It  vronld 
probably  have  been  the  better  course  for  the 
sheriff  to  have  had  his  bill  for  compensa- 
tion of  a  custodian  allowed  and  fixed.  Fail- 
ing to  do  BO,  charging  the  maximum  allowed 
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taken,  an  application  to  have  the  costs  re- 
taxed.  It  cannot  be  said  under  section  865 
that  the  sheriff  demanded  and  received  great- 
er fees  than  were  allowed  by  law,  nor  that 
under  section  1301  he  wUlftilly  and  knowing- 
ly did  demand  and  receive  any  greater  fee 
or  compensation  than  was  allowed  and  pro- 
vided by  law. 

2.  Both  sections  above  referred  to,  and 
upon  which  counsel  rely,  make  the  demand 
or  receipt  of  greater  fees  than  allowed  by 
law  a  misdemeanor.  The  penalty  In  sec- 
tion 865  is  a  Judgment  in  treble  damages, 
and  a  fine.  Section  1301  provides  for  con- 
viction, imprisonment,  a  fine,  and  that  he 
shall  also  be  liable  in  treble  damages  to  the 
party  aggrieved.  Both  are  penal,  and  evi- 
dently contemplate  criminal  proceedings  and 
conviction.  This  suit  was  brought  against 
the  sheriff  and  his  sureties  on  his  official 
bond.  The  sureties  upon  the  bond  cannot  be 
subjected  to  the  penalty.  Under  both  sec- 
tions, the  proceedings  are  against  the  sber- 
llf  personally.  There  Is  no  provision  making 
the  sureties  liable  upon  the  official  bond  in 
treble  damages  for  a  crime  or  misdemeanor 
of  the  principle.  It  Is  a  well-settled  rule  of 
law  that  the  liability  of  sureties  cannot 
be  extended  by  implication,  and  they  be  re- 
quired to  respond  in  matters  not  embraced 
In  nor  contemplated  in  law,  and  beyond  the 
written  obligation.  Consequently,  the  sure- 
ties on  the  official  bond  were  not  liable.  See 
Murfree,  Off.  Bonds,  8  ®78;  Holt  v.  McLean, 
75  N.  0.  847;  Moretz  v.  Ray,  Id.  170;  Throop, 
Pnb.  Off.  S  ffiS;  Brooks  v.  Governor,  17  Ala. 
806;  Casper  v.  People,  6  111.  App.  28;  Tap- 
pan  V.  People,  67  111.  339;  State  v.  Baker, 
47  Miss.  88;  Mechem,  Pub.  Off.  f  295;  Bank 
V.  Zlegler,  49  Mich.  157,  13  N.  W.  496;  D. 
S.  V.  Boyd,  15  Pet.  187;  Taylor  v.  Parker, 
43  Wis.  78;  State  v.  Conover,  28  N.  J.  Law, 
221. 

It  follows  that,  in  the  adjudication  below, 
there  was  no  serious  error,  warranting  re- 
versal, and  the  Judgment  of  the  district  court 
will  be  afBrmed.    Afflirmed. 


FOX,    Treasurer,    v.    TRINIDAD    WATER- 
WORKS CO.   et  aL 
(Court  of  Appeals  of  Colorado.    Feb.  10,  1896.) 

MANDAMUa  — JCRISDICTION  —  JUDGMENT    AGAINST 
OrFICER  AFTEK  TERM  EXPIRES. 

1.  In  mandamus  to  compel  a  city  treasurer 
to  pay  to  the  holder  of  city  warrants  money  on 
hand  in  a  special  fund  for  that  purpose,  where 
defendant's  term  of  office  expires  pending  the 
proceeding,  judgment  cannot  be  rendered  against 
"is  successor  unless  he  is  made  a  party,  or  in 
some  way  brought  within  the  jurisdiction  of  tlie 
coart,  and  has  an  opportunity  to  pay  the  money. 

2.  In  mandamus  against  a  city  treasurer  to 
compel  him  to  pa."  money  on  hand  in  a  special 
fnnd  to  the  holder  of  city  warrants  against  such 
fund,  where  defeouant's  term  of  office  expires 
pending  the  proceeding,  judgment  cannot  be  reu- 
dwed  against  him. 


Two  mandamus  proceedings,  consolidated 
and  tried  together,— one  by  the  Trinidad 
Waterworks  Company  against  John  H.  Fox, 
treasurer  of  the  city  of  Trinidad,  Colo.,  and 
the  other  by  the  First  National  Bank  of 
Central  City,  Colo.,  against  the  same  de- 
fendant, to  compel  such  treasurer  to  pay 
to  such  waterworks  company  and  to  such 
bank  money  on  hand  In  a  special  fund  for 
the  purpose  of  paying  dty  warrants  held 
by  them.  From  a  Judgment  directing  a  writ 
to  be  Issued  addressed  to  defendant  and  to 
A.  L.  Branson,  his  successor  In  office,  com- 
manding them  and  each  of  them  to  pay  the 
warrants  described  in  the  alternative  writs 
from  money  In  such  special  fund  in  the  or- 
der of  their  registration.  Fox  appeals.  Re- 
versed. 

Joseph  C.  Helm  and  Everett  Bell,  for  ap- 
pellant   Yeaman  &  Gove,  for  appellees. 

BISSELL,  J.  The  water  supply  of  the 
city  of  Trinidad  is  furnished  by  the  Trini- 
dad waterworks.  According  to  the  usual 
practice  of  cities  and  waterworks  companies, 
hydrants  were  placed  at  various  points,  and 
In  other  ways  water  was  furnished  for  the 
use  of  the  municipality.  From  time  to  time, 
the  company  rendered  bills  to  the  city, 
which  were  passed  on  by  the  common  coun- 
cil, which  issued  warrants  on  the  treasury 
in  payment.  Only  two  lots  of  warrants  are 
Involved  in  this  litigation.  There  were  25, 
numbered  from  5,896  to  5,920,  for  5500  each, 
issued  In  November,  1892,  to  the  Trinidad 
Waterworks  Company.  This  lot  of  warrants 
waa  turned  over  to  F.  D.  Wight  as  se- 
curity on  some  transaction  between  the  com- 
pany apd  other  parties.  There  was  another 
series,  7  in  number,  numbered  from  0,144  to 
6,150,  Issued  in  March,  1893,  in  liquidation 
of  bills  of  the  waterworks  company  rendered 
to  the  city,  which  were  purchased  by  the 
First  National  Bank  of  Central  City,  and 
held  by  them  at  the  time  this  litigation 
started.  The  warrants  were  presented  for 
payment,  and,  there  being  no  funds  in  the 
treasury,  were  properly  Indorsed  to  insure 
interest  to  the  holder,  and  held  until  the 
latter  part  of  1894,  when  the  holders  de- 
manded payment  of  the  appellant.  Fox,  who 
was  then  the  city  treasurer.  At  the  time 
of  the  demand  there  was,  in  the  treasury, 
$16,510.43,  which  was  properly  applicable 
to  the  liquidation  of  these  claims.  The  treas- 
urer refused  payment  It  seems  there  was 
some  controversy  between  the  waterworks 
company  and  the  city,  respecting  the  terms 
and  the  performance  of  the  contract  which 
led  to  a  suit  by  the  city  against  the  compa- 
ny to  cancel  the  warrants.  The  city  failed 
in  the  suit,  and  prosecuted  a  writ  of  error 
to  the  supreme  court,  which  Is  now  pending. 
'The  disagreement  led  the  city  administration 
to  resist  the  payment  of  these  claims  until 
the  quertlon  at  issue  between  the  city  and 


tral  City  Instituted  proceedings  by  way  of 
mandamus,  recited  tlie  issuance  of  the  war- 
rants, their  title,  the  demand  for  payment 
and  the  presence  of  funds  In  the  treasury 
to  pay  the  claims.  About  the  same  time,  the 
waterworks  company  started  similar  pro- 
ceedings on  the  23  warrants  which  they 
held,  alleging  whatever  was  necessary  to 
make  out  a  case  on  paper.  The  proceedings 
were  begun  In  Trinidad,  but  by  stipulation 
both  were  removed  to  Arapahoe  county, 
there  consolidated,  and  tried  as  one  suit. 
Evidence  was  introduced  to  show  the  rendi- 
tion of  the  bills  to  the  city,  their  acceptance 
and  allowance  by  the  city  government,  the 
order  of  the  council  directing  the  warrants 
to  Issue,  the  Issue,  and  presentation  for 
payment,  with  the  requisite  proof  respect- 
ing the  condition  of  the  city  treasury.  It 
was  clearly  shown  there  was  money  in  the 
treasmry  applicable  to  the  payment  of  such 
claims,  and  the  treasurer.  Fox,  turned  over 
to  his  successor  117,818.24. 

It  will  be  assumed  nothing  was  lacking 
In  the  proof  to  show  the  petitioners'  right 
to  a  writ,  and  the  judgment  directing  It 
would,  of  necessity,  be  affirmed,  had  it  been 
duly  entered  against  the  proper  partiea  The 
trial  disclosed  the  fact  that  Fox  was  not 
then  city  treasurer.  He  held  the  office  at 
the  time  of  the  demand  and  the  commence- 
ment of  the  proceeding.  The  relators,  how- 
ever, put  him  on  the  stand,  and,  so  far  as 
might  be,  by  that  kind  of  testimony,  proved 
that  he  had  gone  out  of  office  on  the  24th  of 
April  preceding,  and  bad  been  succeeded 
by  A.  L.  Branson,  who  was,  on  the  7th  of 
May,  1893,  the  date  of  the  hearing,  then 
city  treasurer  of  Trinidad.  Fox  testified  to 
his  proceedings  when  he  went  out  of  office, 
which  Included  the  turning  over  to  his  suc- 
cessor, Branson,  of  the  specific  fund  which 
was  alleged  to  be  applicable  to  the  payment 
of  these  claims.  The  only  reason  which  be 
gives  for  refusing  to  pay  the  warrants  Is 
found  In  bis  statement  of  the  policy  of  the 
city  government,  which  was  to  refuse  to  pay 
any  of  the  waterworks  company's  claims 
until  the  validity  of  these  warrants  should 
be  finally  settled  by  the  supreme  court  in 
the  litigation  which  was  then  pending.  On 
the  conclusion  of  the  testimony,  the  court, 
being  sufficiently  advised,  found  the  facta 
to  be  as  stated  in  the  petitions.  There  was 
likewise  a  finding  that  Fox's  term  of  ofiice 
as  treasurer  had  expired  on  the  23d  of  April, 
1895,  and  that  he  had  been  succeeded  by 
Branson,  who  was,  In  fact,  the  city  treas- 
urer of  Trinidad  at  the  time  the  judgment 
was  rendered,  and  that  he  then  held  all  the 
moneys  in  the  water  fund  of  the  city.  On 
this  basis,  the  court  rendered  Judgment  that 
a  peremptory  writ  be  issued,  addressed  to 
the  defendant,  John  H.  Fox,  and  to  his  suc- 
cessor, A.  L.  Branson,  commanding  them, 
and  each  of  them,  to  pay  the  warrants  de- 


of  their  registration.  No  attempt  was  made 
to  bring  Branson  into  the  litigation,  not- 
withstanding It  clearly  appeared,  on  the 
hearing,  that  Fox  was  out  of  oltlce,  and 
Branson  in,  and  In  custody  of  the  particular 
fund  which  was  sought  to  be  reached  by 
these  proceedings.  The  necessity  of  some 
Judgment  against  Branson  must  have  been 
apparent  to  the  court  and  counsel,  or  the 
Judgment  would  not  have  run  against  him. 
Why  the  writ  was  directed  to  issue  as 
against  Fox,  who  was  shown  not  to  have 
custody  of  the  funds,  and  to  be  unable  to 
answer  the  judgment,  is  not  apparent  Ac- 
cording to  our  views  of  the  law,  the  whole 
case  turns  upon  what  has  Just  been  stated 
respecting  the  Judgment 

Service  of  process  of  some  description,  ei- 
ther actual  or  constructive,  is  by  all  courts 
held  Indispensable  to  the  exercise  of  Jnria- 
diction  over  the  person.  A  constructive  serv- 
ice may  be  sometimes  as  efFectual,  to  confer 
upon  the  court  power  to  enforce  its  judg- 
ments, as  the  actual  service  of  a  writ  If  this 
be  ever  true,  the  present  case  presents  none 
of  the  conditions  essential  to  the  application 
of  the  principle.  These  proceedings  were  by 
way  of  mandamus,  to  comi>eI  the  custodian 
of  a  particular  fund  to  apply  it  to  the  satis- 
faction of  warrants  which  the  petitioners 
held.  The  existence  of  the  fund  was  estab- 
lished. The  regularity  of  the  warrants  can- 
not be  questioned  on  this  hearing,  the  title 
of  the  petitioners  is  not  disputed,  and  it  there- 
fore follows  the  claimants  were  entitled  to 
relief;  and  the  only  Inquiry  is  whether  they 
succeeded  in  giving  the  court  jurisdiction  to 
enforce  that  relief  by  the  appropriate  judg- 
ment We  recognize  a  very  wide  dlstlnctloa 
between  certain  decisions  of  tbe  supreme 
court  of  tbe  United  States  and  those  of  some 
state  courts  under  analogous  conditions. 
Wherever  the  duty  to  be  performed  Is  a  per^ 
sonal  one,  and  the  thing  Is  to  be  done  on 
behalf  of  a  corporation,  over  which  the  court 
may  exercise  Jurisdiction,  the  supreme  court 
undoubtedly  holds  the  end  of  the  officer's 
term  abates  the  suit  which  has  been  begun 
to  enforce  bis  performance  of  the  particular 
duty.  It  has  accordingly  been  held,  in  sever- 
al well-considered  cases,  that,  since  the  gov- 
ernment cannot  be  coerced,  the  official  of 
that  government  who  goes  out  of  office  Is  no 
longer  subject  to  tbe  operation  of  the  writ 
of  mandamus.  Secretary  v.  McGarrahan,  9 
Wall.  298;  U.  S.  v.  BoutweU,  17  Wall.  604. 
A  very  broad  distinction  is  recognized  even 
by  that  court,  between  cases  where  the  duty  Is 
a  personal  one,  and  where  It  Is  to  be  perform- 
ed in  a  representative  capacity,  and  the  person 
on  whom  the  writ  Is  served  really  stands  as 
and  for  the  corporation,  whose  officer  he  Is 
and  whose  duty  may  be  termed  a  continuing 
one,  and  therefore  enforceable  against  the 
successor  In  office,  as  well  as  against  the  indi- 
vidual towards  whom  the  writ  was  original- 


a  rale,  recognize  the  distinction  which  Is 
thoroughly  settled  In  the  federal  Jurisdiction 
by  these  adjudications.  It  must  be  conceded, 
as  a  general  proposition,  the  state  courts 
hold  the  suits  do  not  abate,  whether  the  duty 
be  a  personal  one,  or  one  to  be  performed  on 
behalf  of  a  corporation,  whose  representative 
the  Individual  may  be  against  whom  the  suit 
is  brought  We  are  not  particularly  concern- 
ed with  this  very  close  and  narrow  distinc- 
tion between  the  cases,  since,  according  to 
our  view,  whether  the  suits  do  or  do  not 
abate,  a  Judgment  may  not  be  rendered 
a^lnst  the  successor,  unless,  in  some  way, 
he  Is  brought  within  the  Jurisdiction  of  the 
court  and  has  an  opportunity  to  perform  the 
act  which  he  will  be  ultimately  adjudged  to 
do  If  the  Judgment  go  against  him.  We  think 
the  present  case  falls  very  clearly  within  the 
distinction  recognized  in  103  U.  S.  480,  and 
the  act  to  be  performed  Is  to  be  done  by  the 
treasurer  as  the  representative  of  the  munic- 
ipality, and  the  suit  Is  really,  though  indi- 
rectly, one  to  compel  the  city  authorities  to 
perform  the  contract  into  which  they  entered. 
The  treasurer  Is  the  person  who  is  the  cus- 
todian of  the  fund,  and  who  can  be  directly 
reached  by  the  process,  and  be  compelled  to 
pay  the  money  to  the  Individuals  entitled  to 
it.  It  Is  the  only  substantial  relief  which 
the  petitioners  can  obtain.  The  case,  there- 
fore, comes  very  clearly  within  nearly  all  the 
authorities  on  tbfa  question. 

The  only  remaining  Inquiry  Is  whether  It 
was  essential  to  make  Branson  a  party  to 
the  proceedings  In  order  to  obtain  a  judg- 
ment against  him.  We  cannot  conclude  oth- 
erwise. No  argument  ab  Inconvenlentl  can 
be  drawn  from  the  situation.  The  suit  was 
begun  during  the  continuance  of  Fox's  term, 
but  the  actual  trial  was  had  after  he  had 
gone  out  of  office,  and  after  his  successor 
had  come  Into  the  possession  of  the  funds 
sought  to  be  reached  by  the  proceeding.  All 
these  facts  appeared  on  the  trial,  and  were 
probably  known  to  the  litigants  before  the 
case  was  actually  heard.  The  jwsslblllty  of 
Issuing  a  second  alternative  writ,  and  bring- 
ing Branson  In,  was  clearly  open  to  the  pe- 
titioners. To  pursue  this  course  would  nei- 
ther have  deprived  them  of  a  remedy  nor  re- 
sulted In  any  substantial  delay.  Under  the 
existing  circumstances,  the  court  would  have 
ordered  him  to  answer  Instanter,  and  the 
case  would  have  proceeded  to  Judgment  with 
all  reasonable  and  convenient  speed.  A  crit- 
ical examination  of  the  authorities  which  have 
heen  cited  shows  an  almost  universal  admis- 
sion of  the  propriety  and  the  necessity  of 
pursuing  this  course  In  eases  of  this  descrip- 
tion. High,  Extr.  Rem.  i  440  et  seq.;  Mech- 
Ptn,  Pub.  Off.  {  940;  People  v.  Supervisor  of 
Bamett  Tp.,  100  111.  332;  Hardee  v.  GIbbs, 
W>  Miss.  802;  Tylndsey  v.  Auditor.  3  Bush, 
231;  2  Dill.  Mun.  Corp.  $  884;  State's  Attorney 


concurring  with  the  general  principle  Involv- 
ed In  the  present  decision.  It  has  seldom 
happened,  however,  that  the  decisions  have 
turned  on  the  particular  proposition  respect- 
ing the  necessity  to  make  the  successor  a 
party  In  order  to  obtain  a  valid  Judgment 
The  necessity  is  recognized  In  many  cases 
which  &old  the  suit  does  not  abate  by  the 
expiration  of  the  term  of  office,  though  they 
only  apparently  refer  to  the  continuance  of 
the  proceedings  against  the  successors  who 
are  charged  with  the  duty.  It  might  almost 
be  called  a  construction  established  by  con- 
cession, rather  than  by  specljQc  Judgment  on 
the  especial  point  Since  all  courts  agree 
that  no  person  may  be  bound  save  him 
against  whom  process  has  actually  or  con- 
structively run,  we  are  bound  to  hold  It  nec- 
essary to  bring  the  successor  In,  In  order  to 
compel  him  to  perform  the  Judgment  by  pay- 
ing over  the  money.  The  duty  is  a  personal 
one,  operative  only  on  the  person  then  hold- 
ing the  office,  and  the  Judgment  must  be  en- 
tered against  him  to  be  enforceable  by  ulti- 
mate proceedings.  It  logrlcally  follows  there 
can  be  no  such  thing  as  a  constructive  serv- 
ice on  which  to  base  a  Judgment  which  the 
successor  can"  be  compelled  to  perform  by 
proceedings  In  contempt  or  otherwise. 

The  Judgment  Is  likewise  Irregular  In  having 
been  entered  against  Fox  as  well  as  against 
Branson,  the  successor.  We  do  not  bold 
some  Judgment  might  not  be  properly  en- 
tered against  Fox,  on  the  showing  that  he 
had  refused  the  demand,  declined  to  pay  the 
money,  and  had  compelled  the  petitioners  to 
Incur  costs  In  the  establishment  of  their 
rights.  This  we  do  not  decide.  We  simply 
hold  no  Judgment  directing  him  to  pay  over 
the  money  could  properly  be  entered  against 
him.  It  would  be  a  vain  order,  which  It 
would  be  Impossible  for  him  to  execute,  and 
therefore  the  judgment  In  that  form  should 
not  go  against  him.  People  v.  Spruance,  8 
Colo.  319,  6  Pac.  831.  For  these  reasons,  we 
conclude  there  was  error  in  the  judgment, 
and  It  must  be  reversed,  and  sent  back  for 
farther  proceedings  In  conformity  with  ttala 
opinion.    Reversed. 


SAN  JTJAN  HARDWARE  CO.  t.  CAR- 
ROTHERS  et  al. 

(Court  of  Appeals  of  Colorado.    Feb.  10,  1896.) 

Hechanios'  Li  bxs — Bntorosmbnt — Limitatiox— 
Incumbranoks. 

Gen.  St.  i  2161,  providing  that  no  me- 
chanic's lien  shall  hold  the  property  longer  than 
six  months,  unlesH  an  action  be  commenced  with- 
in that  time  ''o  enforce  the  same,  and  section 
2152,  providing  that  persons  claiming  liens  on  the 
property  may  be  brought  In  at  any  time  before 
triol,  merely  fix  the  time  within  which  the  action 
must  be  brought  as  against  the  owner  of  the 
land,  and  do  not  require,  as  against  third  per- 
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Action  by  the  San  Juan  Hardware  Com- 
pany against  John  F.  Carrothera  and  others. 
From  a  judgment  for  defendants,  plaintiff 
brings  error.     Reversed. 

Emerson  &  Bradsbaw,  for  plaintiff  In  er- 
ror. R.  D.  Thompson  and  Story  &,  Sterena, 
for  defendants  in  error. 

BISSELL,  J.  The  San  Juan  Hardware 
Company  claims  a  lien  on  the  property  of 
the  Happy  Jack  Gold  &  Sllrer  Mining  Com- 
pany for  about  $1,600.  A  suit  was  com- 
menced on  the  9th  of  November,  1892,  In  the 
county  court  of  Ouray,  to  foreclose  It.  This 
suit  went  to  Judgment,  whereby,  according 
to  the  plaintiff's  contention,  the  lien  was  es- 
tablished, and  he  acquired  the  right  to  file 
his  present  bill.  The  only  averments  respect- 
ing the  lien,  other  than  a  narration  of  what 
the  statement  contained,  are  substantially 
that  the  hardware  company  sold  goods, 
wares,  and  merchandise  to  the  mining  com- 
pany between  the  1st  day  of  June,  1891,  and 
the  12th  day  of  July,  1892.  There  is  no  at- 
tempt to  state  the  kind  of  goods,  the  cir- 
cumstances under  which  they  were  furnish- 
ed, the  purposes  to  which  they  were  put,  nor 
anything  which  would  tend  to  show  it  to 
be  possible  for  the  hardware  company  to 
acquire  a  mechanic's  lien  on  the  realty  be- 
longing to  the  mining  corporation.  The 
pleader  then  proceeds  to  state  that  Russell, 
as  trustee,  has  some  sort  of  a  title  by  a  trust 
deed  on  the  property  to  secure  some  mort- 
gage bonds  or  other  evidences  of  indebted- 
ness, but  states  t(ie  plaintiff  is  advised  that 
the  indebtedness  has  been  paid,  and  he  re- 
quires that  Russell  be  made  a  party,  and 
brought  In  and  required  to  set  up  his  lien, 
if  he  has  any,  or,  in  default  thereof,  that  his 
lien  be  barred.  The  pleader  does  not  other- 
wise than  by  this  suggestion  set  up  the  char- 
acter of  Russell's  claim,  the  nature  of  the 
indebtedness  which  was  to  be  secured,  nor 
aver  an  absolute  payment  or  facts  from 
which  a  payment  would  be  presumed,  nor 
state  other  facts  on  which,  If  proven,  the 
court  would  have  a  right  to  adjudge  the 
claim  of  the  San  Juan  Hardware  Company 
superior  in  right  or  prior  in  time  to  that  of 
the  trustee,  Russell.  In  like  manner,  but 
with  even  more  indeflnlteness  of  statement, 
he  sets  up  that  four  or  five  other  parties 
claim  to  have  some  Interest  in  the  premises 
by  reason  of  asserted  liens;  but  be  does 
not  state  what  the  liens  are,  when  they  were 
acquired.  In  what  form  they  exist,  nor  allege 
those  matters  which,  if  sustained,  would 
show  the  claim  of  the  hardware  company  to 
be  superior  to  that  of  the  persons  named. 
In  a  like  indefinite  fashion,  and  with  like 
absence  of  averments  requisite  to  the  suc- 
cessful assertion  of  a  priority  of  right  as 
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he  allege  the  requisite  particulars  to  estab- 
lish the  superiority  of  his  own  title  or  right 
He  likewise  alleges  that  Carrothers  claims 
a  lien  to  secure  notes  and  bonds  of  the  com- 
pany, and  requires  Carrothers  to  come  in 
and  set  up  what  his  title  may  be.  After  all 
of  these  Indefinite  allegations  respecting  the 
claims  of  the  defendants,  the  extraordhmiy 
relief  of  a  Judgment  settling  the  statns  of  all 
the  lien  claimants  with  reference  to  eacb 
other,  and  particularly  with  reference  to  tbe 
mechanic's  lien  of  the  hardware  company.  Is 
prayed.  There  is  also  a  prayer  for  the  fore- 
closure of  this  lien  as  against  these  other 
people.  This  is  the  only  thing  ttiat  Eaves 
the  bill  from  absolute  wreck,  and  the  only 
relief  to  which  under  any  circumstances,  ac- 
cording to  tbe  allegations,  tbe  plaintiff  could 
be  entitled.  The  complaint  was  demurred 
to,  and  the  demurrer  was  overruled. 

The  demurrer  should  have  been  sustained 
If  the  case  had  not  gone  off  on  some  other 
theory  than  the  one  adopted  by  the  court, 
and  on  a  defense  ultimately  put  In  by  some 
of  the  parties,  we  should  have  no  h^tanc; 
in  holding  the  complaint  to  be  f  undamentall; 
bad.  The  defendants  in  error,  however,  do 
not  raise  the  question  by  cross  assignments 
of  error;  and,  since  we  can  by  astute  and 
strained  search  find  enough  In  the  com- 
plaint to  suggest  an  attempt  to  state  the  ex- 
istence of  a  mechanic's  U^i  and  facta  on 
which  the  right  to  foreclose  might  be  predi- 
cated, we  do  not  propose  oiherwise  than  hj 
this  suggestion  to  attack  its  sufficloicy. 

All  of  the  defendants  answered  who  are 
concerned  with  this  review,  and  set  up  the 
nature  of  their  'own  titles,  and  alleged  as  a 
kind  of  "special  defense,"  If  such  it  might 
be  termed,  the  failure  <mi  tbe  part  of  the 
hardware  company  to  bring  suit  as  against 
them  to  foreclose  the  lien  within  six  months 
from  the  time  the  statement  was  filed.  The 
court  regarded  this  as  fatal  to  the  action. 
and  held  the  statute  respecting  the  com- 
mencement of  suits  to  enforce  meclianics' 
liens  applicable  to  those  cases  wherein 
rights  were  asserted  against  the  owner  and 
the  property,  as  well  as  where  a  foreclo- 
sure was  sought  against  third  persons  claim- 
ing liens  thereon.  Tbe  plaintiff  demurred 
to  this  portion  of  the  answer,  and  the  de- 
murrer was  possibly  well  taken;  but  tbe 
conclusion  of  the  court  on  the  general  gueo- 
tion  was  erroneous,  and,  since  the  case  went 
off  on  that  hypothesis,  we  feel  under  obli- 
gations to  dispose  of  the  case.  Under  other 
circumstances  we  might  possibly  refuse  to 
consider  it  at  alL 

This  somewhat  lengthy  statement  brings 
Into  plain  view  the  radical  difilculties  with 
the  plaintiff's  conception  of  the  action.  A 
right  to  maintain  a  suit  to  foreclose  this 
lien  against  the  claims  of  third  persons  wiS 


to  come  in  and  set  up  tbeir  liens  when  the 
complaint  contained  no  statement  wbaterer 
to  show  a  right  or  title  superior  to  theirs, 
or  any  right  or  claim  as  against  them  by 
reason  of  what  had  been  done.  Although 
the  hardware  company  had  obtained  a  judg- 
ment against  the  mining  corporation,  and 
had  the  right  to  issue  process  and  sell  the 
realty  and  acquire  whatever  title  they  might 
thereunder,  and  might  possibly  thereafter 
have  brought  suit  to  remove  the  apparent 
clouds  cast  by  the  outstanding  liens,  there 
was  a  complete  neglect  to  proceed  to  this 
extent.  The  hardware  company  were  sim- 
ply the  owners  of  a  judgment  which,  as  be- 
tween them  and  the  owners  of  the  Happy 
Jack  Gold  &  Silver  Mining  Company,  estalv 
llshed  a  lien  against  the  realty  in  favor  of 
the  creditors  who  sold  the  goods.  Such  a 
condition  does  not,  according  to  any  princi- 
ple to  which  our  attention  has  been  called 
or  with  which  we  are  familiar,  grfve  the 
hardware  company  the  right  to  maintain  a 
suit  to  marshal  the  liens.  This  may  some- 
times exist  where  two  creditors  have  claims 
on  the  same  fund  and  on  different  funds, 
whereby  the  one  having  a  claim  on  two 
funds  may  be  compelled  to  resort  to  that 
on  which  the  first  has  no  claim,  and  ex- 
haust It  before  coming  in  on  the  other.  Nei- 
ther does  the  situation  entitle  the  plaintiff 
to  maintain  what  is  well  known  as  a  "bill 
qnia  timet,"  or  a  bill  of  peace,  or  the  analo- 
gous one  to  remove  a  cloud  ui>on  atltlel  There 
seems  to  be  no  xecognized  ground  of  equi- 
table jurisdiction  which  would  permit  the 
filing  of  a  bill  like  that  which  is  before  us. 
As  has  been  suggested,  however,  it  may 
possibly  contain  the  elements  of  a  bill  to 
foreclose  a  lien  as  against  these  third  par- 
ties. Assuming  it  to  be  such,  the  bill  may 
be  maintained  and  the  proper  relief  obtain- 
ed on  sufBcient  proof  of  the  facts  which 
must  exist  to  entitle  the  plaintiffs  to  recover. 
Of  coarse,  the  plaintiff  would  be  bound  to 
allege  all  the  matters  which  would  establish 
a  right  to  file  a  lien  claim  in  exact  and  literal 
compliance  with  the  statute  as  against  these 
other  Hen  claimants,  and  the  acquirement  of 
a  right  superior  and  prior  in  time  to  those 
possessed  by  the  defendants.  Therefore,  the 
only  question  which  remains  respects  the 
proposition  on  which  the  court  below,  as 
we  conceive,  erred  In  Its  attempt  to  settle 
the  rights  of  the  parties. 

In  the  allegations  of  the  answers  respect- 
ing the  failure  of  the  plaintiff  to  bring  suit 
to  foreclose  the  lien  as  against  the  defend- 
ants within  six  months  from  the  time  the 
statement  or  claim  was  filed  in  the  proper 
office,  there  are,  of  course,  some  matters 
which  can  be  made  the  proper  subject  of  a 
defensive  plea.  It  is  probably  true  that 
these  affirmative  matters  were  legitimate  in- 
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aver  this  specific  fact,  we  may  take  the 
pleadings  as  presenting  the  Issue  on  which 
the  court  expressed  its  opinion  when  it  sus- 
tained the  demurrer.  The  opinion  of  the 
court  Is  set  out  in  the  abstract,  whereby  we 
are  enabled  to  get  at  the  real  reason  assign- 
ed for  the  ruling.  The  trial  court,  undoubt- 
edly, held  the  lien  claimant  obligated  to 
bring  suit  against  third  persons  who  might 
claim  liens  on  the  property  within  the  time 
which  the  statute  prescribes  as  a  condition 
to  the  maintenance  of  lien  rights  against  the 
owner.  These  conclusions  do  not  seem  to 
harmonize  with  the  statute.  There  Is  a 
wide  difterence  between  the  classes  of  per- 
sona to  whom  the  right  to  obtain  a  mechan- 
ic's lien  has  been  extended  in  later  times 
and  those  which  could  acquire  such  rights 
under  the  earlier  legislation,  as  well  as  mark- 
ed differences  in  the  methods  of  procedure 
and  In  divers  limitations  contained  in  the 
different  acts.  Liens  are  almost  coequal 
with  the  territorial  organization.  In  the  ear- 
lier times,  and  as  far  down  as  the  Revision 
of  1868,  the  actions  were  essentially  chan- 
cery suits,  and  governed  by  the  general  rules 
which  controlled  that  class  of  suits,  and 
there  was  a  specific  provision  conferring  up- 
on the  court  power  to  permit  amendments, 
and  to  order  brought  in.  If  the  plaintiff  failed 
to  bring  them  in  of  his  own  accord,  all  per- 
sons who  had  any  interest  in  the  property. 
The  first  definite  prescription  respecting  par- 
ties is  found  in  the  act  of  1876.  Under  sec- 
tion 5  of  the  act  passed  that  year,  all  per- 
sons interested  In  the  property  must  be  made 
parties  defendant  This  is  the  precise  pro- 
vision of  the  statute;  and,  of  course,  the 
rights  of  the  lien  claimant  being  subject  to 
that  condition,  it  must  have  been  strictly  ob- 
served to  secure  what  was  granted  by  the 
act  In  this  direction,  and  in  almost  its 
terms,  the  act  of  1876  was  closely  analogous 
to  the  Illinois  statute,  which  has  for  a  long 
time  prevailed  in  that  jurisdiction,  and  from 
which  many  of  our  laws  have  been  taken. 
Under  the  Illinois  act,  the  creditor  is  not  al- 
lowed to  enforce  his  lien  to  the  prejudice  of 
any  other  creditor  or  Incumbrancer,  unless 
he  observe  the  limitation,  and  bring  his 
suit  within  the  specified  period.  The  act  of 
1876,  however,  was  materially  changed  and 
as  It  now  exists  appears  in  the  General  Stat- 
utes of  1883,  f§  2151,  2152.  According  to 
that  act,  no  lien  claim  shall  bold  the  prop- 
erty longer  than  six  months  after,  etc.,  un- 
less an  action  be  commenced  within  that 
time  to  enforce  it.  Taken  by  itself,  this 
would  seem  to  be  a  sweeping  clause,  which 
might  possibly  be  held  broad  enough  to  ne- 
cessitate the  commencement  of  a  suit  against 
all  persons  to  be  affected  by  the  fore- 
closure. The  section  2152  removes  any  ques- 
tion respecting  it     It  designates  what  pei^ 


tue  of  the  act,  are  bound  to  be  brought  In. 
Under  the  very  well-established  doctrine,  "Bx- 
presslo  unius  est  excluslo  alterlus,"  the  ex- 
pression of  the  necessity  to  make  lien  claim- 
ants parties  excludes  any  Idea  that  the  leg- 
islature Intended  by  the  preceding  section 
to  compel  the  claimant,  in  order  to  establish 
his  rights,  to  bring  a  suit  within  the  time 
limited  against  third  persons  who  were  Inter- 
ested in  the  property.  A  very  strong  argu- 
ment Is  likewise  found  In  the  difference  be- 
tween the  earlier  and  later  legislation  on 
this  subject.  We  llliewlse  find  a  subsequent 
section  in  the  same  act  which  expressly  pre- 
serves to  the  plaintiff  any  other  remedy 
which  he  may  have  under  the  general  law. 
Gen.  St  {  2161. 

The  only  case  to  which  we  have  been  re- 
ferred by  either  side  which  bears  on  the  ques- 
tion seems  to  sustain  the  court  In  its  conclu- 
sions. De  La  Vergne  Refrigerating  Mach. 
Co.  v.  Montgomery  Brewing  Co.,  6  C.  C.  A.  272, 
67  Fed.  111.  The  defendants  in  error  rely  very 
much  on  a  case  recently  decided  by  this  court, 
-Johnson  v.  Bennett,  40  Pac.  847.  This  cer- 
tainly contains  some  expressions  which  seem 
to  support  their  views.  It  was  not,  however, 
the  Intention  of  the  court  to  pass  directly  oa 
the  proposition  Involved  in  the  present  litiga- 
tion, and  what  was  said  by  the  learned  Jurist 
who  wrote  the  opinion  was  written  with  ref- 
erence to  the  specific  litigation  then  In  hand. 
That  suit  only  concerned  the  irregularities 
which  had  obtained  In  the  Inception  and  en- 
forcement of  a  mechanic's  lien  on  several  dis- 
tinct pieces  of  property  In  Pueblo.  The  case 
turned  on  the  facts  which  existed  as  to  the 
title,  and  the  attempt  on  the  part  of  the 
claimant  to  get  a  blanket  lien  on  four  differ- 
ent pieces  of  property  belonging  to  four  sep- 
arate persons  on  a  contract  made  with  one, 
which  resulted  in  a  Judgment  enforcing  the 
entire  lien  on  one  unfortunate  owner.  There 
was  a  trust  deed  on  the  property  which  had 
been  foreclosed,  and  the  plaintiff  had  become 
the  owner  of  that  title,  and  a  suit  was  brought 
to  remove  the  cloud  created  by  the  Judgment 
enforcing  the  liens.  The  Judgment  very  cor- 
rectly resolved  the  various  questions  against 
the  Hen  claimants,  and  the  discussion  which 
occurs  In  the  latter  part  of  the  opinion  re- 
specting the  rights  of  the  lien  claimant  as 
against  the  holder  of  the  title  on  a  trust 
deed  or  a  subsequent  transferee  very  property 
held  the  trustee,  as  well  as  the  cestui  que 
trust,  Indispensable  parties,  if  any  rights  were 
sought  to  be  enforced  against  them.  The 
opinion  cites  the  Illinois  cases  which  un- 
doubtedly hold  the  suit  must  be  brought 
against  third  persons  who  claim  liens  by  Inde- 
pendent contracts  within  the  time  repressed 
in  the  act;  otherwise,  the  right  of  enforce- 
ment is  gone.  This,  taken  In  connection  with 
the  failure  to  limit  the  decision  with  exact- 
ness to  the  case  in  hand,  led  the  court  Into 


cases,  the  present  decision  Is  to  be  taken  as 
our  matured  conclusion  respecting  the  proper 
construction  of  the  statute.  The  precise  mat- 
ter was  not  argued  in  that  case,  nor  was  our 
attention  called  to  the  difference  In  the  stat- 
utes of  Illinois  and  Colorado,  nor  to  the  ques- 
tion of  the  proper  construction  of  the  sections 
now  under  consideration.  The  present  suit 
Involves  the  exact  point;  the  question  has 
been  very  elaborately  and  carefully  argued; 
and  we  must  agree  with  the  plaintiff  In  error 
In  his  conclusions. 

The  very  radical  defects  In  the  complaint 
which  were  discussed  at  the  commencement 
of  the  opinion  will  be  corrected  In  the  lower 
court  when  the  case  goes  back  toe  a  new 
trial.  The  plaintiff  should  be  compelled  to 
amend  and  to  state  all  the  facts  showing  the 
company's  right  to  enforce  a  Uen  on  the  prop- 
erty, the  steps  taken  with  reference  to  its  in- 
itiation under  the  statute,  its  claim  and  cMh 
tentions  respecting  the  liens  of  the  persons 
selected  as  defendants,  that  a  sharply-defined 
Issue  may  be  presented  In  the  complaint  and 
the  respective  answers  of  the  rights  and  In- 
terests of  all  the  persons.  The  only  relief  to 
which  the  plaintiff  is  entitled.  If  any.  Is  for 
the  foreclosure  of  Ills  lien  as  against  such  of 
the  defendants  as  have  claims  and  liens 
which  are  Inferior  In  right  and  subsequent  In 
time  to  his  own,  obtaining  as  to  such  the 
proper  decree.  Should  It  transpire  that  his 
Hen  Is  found  to  be  maintainable,  and  that 
some  of  the  claimants  whom  he  makes  de-  - 
fendants  are  prior  In  right  and  in  time,  the 
only  relief  which  he  can  obtain  against  them, 
If  any.  Is  the  right  to  redeem  and  satisfy 
these  prior  claims.  This  right  may  not  exist, 
but  It  would  be  the  only  one  which  could  be 
asserted  against  the  prior  Uen. 

For  the  error  committed  In  overruling  the 
demurrer  to  the  defendants'  answer  en  tbo 
pleadings  as  they  then  stood,  the  case  must 
be  reversed,  and  remanded  for  further  pro- 
ceedings not  Inconsistent  with  this  opinion. 
Reversed. 


PUTNAM  V.  CURTIS  et  aL 
(Court  of  Appeals  of  Colorado.     Feb.  10,  189a) 

IkBIOATIOK     DiTOBES— PkIOBITIBS — ADfUDICATIOS 
OP  ISTBBBSTS— ABANDOSMgST— EVIDBSCB. 

1.  The  respectlTe  interests  of  different  pa- 
sons  In  the  same  Irrigation  ditch  cannot  be  ad- 
judicated in  a  proceeding  nnder  Oen.  St.  |  1768, 
authorizing  proceedinp^s  to  determine  the  priority 
of  right  of  appropriation  of  water  as  between  dif- 
ferent ditches  in  the  same  water  district. 

2.  Nonappearance  of  the  owners  of  an  inter- 
est in  an  Irrigation  ditch  in  a  proceeding  nnder 
Gen.  St.  g  1708,  to  determine  the  priority  of  right 
of  appropriation  between  it  and  other  ditches  in 
the  same  water  district,  does  not  show  an  aban- 
donment by  tlie  owner  of  his  interest. 

3.  In  an  action  to  quiet  title  to  an  interest 
in  an  irrigation  ditch,  evidence  that  plaintiff's 
grantors  failed  to  pay  any  of  the  expenses  of  s 
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aucnes;  ubi  neiiner  piainnn  nor  ma  Krnuiurs 
had  contribated  to  the  maintenance  of  the  ditch; 
that,  though  plaintiff  purchased  from  his  gran- 
tors their  Interests,  respectively,  in  1890,  1801, 
and  1892,  he  made  no  attempt  to  use  the  water 
till  1893,— is  Insufficient  to  show  an  abandon- 
ment by  plaintiff  where  It  is  not  shown  that  there 
was  any  expense  incurred  in  the  statutory  action, 
or  any  demand  on  them  to  contrib>ite  to  its  main- 
tenance, and  it  appears  that  plaintiff's  failure  to 
use  the  water  was  caused  by  nis  being  unable  to 
rent  the  land  because  defendants  cut  off  the  sup- 
ply of  wa^er. 

Error  to  district  court,  Chaffee  county. 

Action  by  Henry  J.  Putnam  against  George 
Curtis  and  others  to  quiet  title  to  an  inter- 
est in  an  irrigation  ditch,  and  to  enjoin  de- 
fendants from  interfering  therewith.  From 
a  judgment  for  defendants,  plaintiff  brings 
error.    Kerersed. 

Llbby  <&  Martin,  for  plaintiff  in  error. 
John  S.  Mosby,  Jr.,  amicus  curls. 

THOMSON,  J.  In  the  year  1883,  Mr.  Craig 
and  Mr.  Johnson  were  the  owners  of  a  ditch 
taking  Its  supply  of  water  from  the  North 
Fork  of  the  South  Arkansas  river,  in  Chaf- 
fee county.  Mr.  Johnson  afterwards  aban- 
doned the  land  upon  which  he  used  the  wa- 
ter, and  it  reverted  to  the  United  States, 
leaving  Mr.  Craig  In  the  sole  possession  of 
the  ditch.  Craig's  title  was  purchased  by 
W.  H.  Allen.  In  1888,  D.  P.  Owen,  Samuel 
Groover,  Wesley  King,  B.  J.  King,  Wllford 
King,  and  Oeorge  Curtis,  occupants  of  land 
which  could  be  irrigated  from  the  ditch,  in 
pursuance  of  an  agreement  with  Mr.  Allen, 
enlarged  the  ditch,  and  received  interests 
therein  as  follows:  Owen  one-fifth,  Groover 
one-flfth,  Curtis  one-flfth,  and  the  three 
Kings  one-flfth,  or  one-fifteenth  each;  the  re- 
maining one-fifth  being  retained  by  Allen. 
The  ditch,  after  being  enlarged,  was  called 
the  "HooBler  Ditch."  On  March  7,  1889,  a 
receiver's  duplicate  receipt  was  issued  to 
Mr.  Allen  for  his  land,  and  on  the  27th  day 
of  August,  1889.  receiver's  receipts  were  is- 
sued to  the  tliree  Kings  for  the  tracts  oc- 
cupied by  them  respectively.  On  March  18, 
1889,  Allen  executed  a  deed  of  trust,  con- 
veying his  land  and  water  rights  to  C.  N. 
Greig,  trustee,  to  secure  his  promissory  note 
to  Crippen,  Lawrence  &  Co.  for  $67.60;  and 
on  the  3d  day  of  September,  1889,  each  of  the 
three  Kings  executed  a  deed  of  trust,  convey- 
ing his  land  and  water  rights  to  the  same 
trustee  to  secure  his  promissory  note  to  the 
same  firm  for  $105.  Default  was  made  by 
each  of  the  parties  in  the  payment  of  his 
note,  and  his  land  was  sold  In  pursuance  of 
his  deed  of  trust,  Henry  J.  Putnam,  the 
plaintiff  in  error,  being  the  purchaser.  The 
deed  to  htm  for  the  Allen  tract  was  executed 
November  15,  1890,  the  deeds  for  the  tracts 
of  Wilford  E.  and  B.  J.  King  on  December 
16,  1891,  and  the  deed  for  the  Wesley  King 
tract  on  November  23,  1892.  On  the  18th  of 
February,  1893,  the  defendant  in  error,  Kate 
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pany  seems  to  have  succeeded  to  the  title  of 
Groover,  but  at  what  time  does  not  appear. 
In  1890,  in  a  proceeding  instituted  In  the  dis- 
trict court  of  Chaffee  county,  in  pursuance 
of  section  1766  of  the  General  Statutes,  a 
decree  was  rendered  determining  and  estab- 
lishing the  relative  priority  of  right  by  ap- 
propriation of  water  of  the  Hoosler  ditch  as 
between  It  and  other  ditches  in  the  same  wa- 
ter district,  and  the  amount  of  water  to 
which,  by  such  appropriation,  it  was  enti- 
tled. No  part  of  the  expense  of  the  decree 
was  borne  by  Allen  and  the  Kings,  or  either 
of  them,  and  it  may  be  inferred  that  none  of 
them  were  present  at  the  bearing.  Each  of 
the  three  Kings  used  water  from  the  ditch 
to  irrigate  his  land  from  the  time  when  he 
acquired  his  water  Interest,  down  to  and 
Including  the  year  immediately  preceding 
that  in  which  his  title  was  divested,  the  last 
year  of  use  of  water  by  any  of  them  being 
1891.  Allen  used  the  water  every  year  from 
1886  to  and  including  1889.  After  1889  nei- 
ther the  Kings,  nor  any  person  or  persona 
claiming  under  them,  contributed  towards 
maintaining  the  ditch;  but  It  does  not  appear 
that  they  were  ever  requested  to  do  so.  Dur- 
ing 1891,  1S92,  and  1893  the  plaintiff  made 
continuous  effort  to  rent  his  land,  but  on  ac- 
count of  the  declarations  of  Curtis  that  it 
had  no  water  he  failed  until  1893,  when  he 
procured  a  tenant  for  a  portion  of  it  The 
crop  of  this  tenant,  by  reason  of  the  acts  of 
Curtis  in  depriving  him  of  water,  was  a  fail- 
ure. The  complaint  set  forth  the  respective 
rights  of  Allen  and  the  Kings  in  the  ditch 
and  In  the  water  flowing  through  it,  the  con- 
veyance to  the  plaintiff,  Putnam,  of  their 
lands  and  their  ditch  interests  and  water 
rights,  and  averred  that  during  the  irrigat- 
ing season  of  1893  his  tenant  was  violently 
prevented  from  taking  water  from  the  ditch 
by  the  defendants,  who  threatened  a  con- 
tinuance of  their  acts;  so  that  the  plain- 
tiff was  and  would  be  'inable  to  raise  a  crop 
on  his  land.  The  prayer  was  for  a  decree 
establishing  the  plaintiffs  right  to  an  inter- 
est of  two-fifths  in  the  ditch  and  in  the  wa- 
ter which  it  carried,  and  for  an  injunction 
restraining  the  defendants  from  depriving 
him  of  the  use  of  the  water.  The  answer  of 
Curtis  and  Flnley,  after  denying  the  plain- 
tiff's title,  set  up  the  decree  in  the  priority 
proceeding,  averring  that  in  that  proceeding 
the  same  cause  of  action  involved  in  this 
suit  was  adjudicated  and  determined  by 
awarding  to  the  defendants  the  entire  ditch 
and  all  its  water,  and  alleging  that  what- 
ever rights  the  plaintiff  or  hl«  grantors  may 
have  had  were  lost  by  abandonment.  The 
Rollins  Investment  Company  dlscialfned, 
averring  that  It  had  conveyed  its  entire  in- 
terest to  Caroline  Lovejoy.  The  plaintiff's 
replication  admitted  the  conveyance,  and  it 
was  thereupon  stipulated  that  neither  the 
company  nor  its  grantee  had  done  any  act  In 
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denial  of  the  plalatllTg  rights.  Upon  the 
hearing  the  court  found  the  issues  against 
the  plaintiff,  and  dismissed  his  bllL  He  has 
prosecuted  error  to  this  court  from  the  Judg- 
ment rendered. 

None  of  the  defendants  are  represented 
here.  A  brief  has  been  filed  by  John  S.  Mos- 
by,  Jr.,  Esq.,  as  attorney  for  one  J.  Trefet- 
han,  who  is  said  to  have  succeeded  to  the 
interest  of  Owen  pending  the  suit.  The  rec- 
ord shows  Flnley  to  be  the  owner  of  the 
Owen  title.  No  mention  Is  anywhere  made 
of  Trefethan,  and  he  is  a  stranger  to  the 
case;  but  Mr.  Mosby's  argument  is  the  only 
one  in  opposition  to  the  claim  of  the  plain- 
tiff that  has  been  presented,  and  we  shall 
regard  him  as  appearing  amicus  curise,  and 
give  his  argument  due  consideration.  There 
Is  no  material  conflict  in  the  evidence,  and 
the  question  is  whether,  upon  the  undisputed 
facts,  the  judgment  is  right  The  answer 
sets  up  the  former  decree  as  an  adjudication 
of  the  questions  involved  In  this  suit,  and  by 
which  the  plaintiff  is  barred;  In  other  words, 
It  Is  claimed  that  by  reason  of  that  decree 
this  cause  of  action  is  res  adjndicata.  The 
further  defense  is  that  whatever  rights  the 
plaintiff  or  his  grantors  may  have  had  have 
been  extinguished  by  abandonment.  Mr. 
Mosby  does  not  insist  that  the  decree  deter- 
mined the  rights  of  the  owners  of  the  Hoo- 
sier  ditch  as  among  themselves,  although  he 
refuses  to  concede  that  it  did  not,  but  he 
urges  the  failure  of  the  plaintiff's  grantors 
to  appear  and  claim  their  rights  in  that  pro- 
ceeding as  a  fact  tending  to  prove  an  aban- 
donment That  decree  was  not  and  could 
not  be,  an  adjudication  of  any  right  or  claim 
of  the  plaintiff's  grantors,  as  between  them 
and  the  other  owners  of  the  same  ditch.  It 
does  not  purport  to  determine  what  persons 
owned  the  ditch,  or  what  their  respective  in- 
terests in  it  or  the  water  which  it  carried, 
were;  but  if  the  court  had,  in  that  proceed- 
ing, undertaken  to  adjust  the  rights  and  pro- 
portionate interests  of  the  several  claimants 
of  the  ditch  as  against  each  other,  its  Judg- 
ment would  have  been  to  that  extent  a  nul- 
lity. The  proceeding  in  which  the  decree 
was  rendered  was  a  special  one,  provided  by 
the  statute  for  the  sole  purpose  of  ascertain- 
ing and  adjudicating  the  priorities  of  right 
to  the  use  of  water  between  the  several 
ditches,  canals,  and  reservoirs  in  the  same 
water  district  The  statute  Invests  the  court 
with  jurisdiction  to  establish  the  ranlc  of  the 
several  ditches  with  relation  to  each  other, 
based  upon  the  different  dates  of  appropria- 
tion of  water,  the  quantity  appropriated,  and 
the  means  employed  to  utilize  it;  and  to 
award  to  each,  the  priority  to  which  it  may 
be  entitled;  but  it  does  not  authorize  inquiry 
into  the  relative  rights  of  coclalmants  in  the 
same  ditch,  or  any  adjustment  of  their  dis- 
putes amongst  themselves.  The  nonappear- 
ance of  the  plaintiff's  grantors  in  the  pro- 
ceeding is  not  pvldence  of  an  abandonment 
.of  any  right  which  they  had  previously  pos- 


sessed. The  statute  requires  notice  to  be 
given  to  all  persons  interested  as  owners  In 
any  ditch,  canal,  or  reservoir,  to  appear  and 
file  a  statement  of  claim  under  oath,  show- 
ing the  ditch,  canal,  or  reservoir,  or  two  or 
more  such,  in  which  he,  she,  or  thej  claim 
an  interest  Mr.  Mosby  refers  us  to  this  pn> 
vision,  and  argues  from  it  that  the  failure  of 
the  parties  to  appear  In  obedience  to  tbe  re- 
quirements of  the  notice  indicates  their  in- 
tention to  abandon  their  claims.  We  are  nn- 
able  to  appreciate  his  logic.  If  all  the  own- 
ers of  the  ditch  had  absented  themselves 
from  the  adjudication,  and  there  bad  been 
no  statement  filed  showing  their  ditch,  no 
evidence  would  have  been  heard  In  their  bi^ 
half,  and  no  priority  would  have  been  award- 
ed to  it;  and  if  the  other  ditches  to  which 
priorities  were  given,  exhausted  all  the 
available  water,  theirs  would  have  been  ilry 
and  useless;  but  their  rights  In  the  ditch  and 
In  any  water  which  it  might  obtain,  as  ho 
tween  themselves,  would  not  have  lieen  af- 
fected. But  the  statute  further  provides 
that  the  statement  required  may  be  made  by 
any  one  of  the  owners  for  and  In  beluiLf  of 
all,  and  accordingly  we  find  that  the  state- 
ment in  behalf  of  the  Hoosier  ditch  wis 
made  by  the  defendant  Curtis,  in  which  he 
set  forth  that  It  was  owned  in  conunon  by 
himself,  one-fifth,  two  others,  one-fifth  eiub. 
and  others  two-fifths.  Every  share  in  ih^ 
ditch  was  represented  In  bis  statement  and 
the  court  seems  to  have  regarded  It  as  suf- 
ficient for  the  purposes  of  the  adjudication. 
The  rights  of  the  ditch  were  preserved  in  the 
decree,  and  the  fact  that  the  grantors  of  the 
plaintiff  were  not  personally  present  has  no 
significance,  and  Justifies  no  inference  what- 
ever, unfavorable  to  them. 

Whether  an  act  of  a  party  constitutes  an 
abandonment  of  property  previously  occu- 
pied by  him  depends  entirely  upon  the  inten- 
tion with  which  it  is  done.  An  abandon- 
ment of  property  held  by  possessory  title 
tal^es  place  Instantly  when  the  occupant  de- 
serts it  without  an  Intention  of  ever  reclaim- 
ing it  for  himself,  and  careless  of  what  may 
thereafter  become  of  it  A  single  act  may  be 
of  such  character,  and  done  in  such  manner. 
and  under  such  circumstances,  that  an  inten- 
tion to  abandon  may  be  Inferred  from  It. 
But  mere  absence  from  and  nontiser  of  the 
property  do  not  prove  an  Intention  to  aban- 
don, although  conduct  of  that  kind  may  con- 
tinue unexplained  for  such  length  of  time  as 
not  to  be  consistent  with  any  other  hypothe- 
sis. Derry  v.  Ross,  5  Colo.  295;  Sieber  v. 
Frink,  7  Colo.  148,  2  Pac.  901;  RlcharUson  v. 
McNulty,  24  Cal.  339;  Judson  y.  Malloy.  40 
Gal.  290;  Mallett  v.  Mining  Co.,  1  Nev.  1S\ 
It  devolves  upon  the  party  alleging  an  aban- 
donment, and  setting  up  a  claim  in  virtue  of 
it,  to  establish  the  facts  from  which  it  may 
be  deduced.  Oreamuno  v.  Mining  Co.,  1  Xe^- 
215. 

We  shall  now  briefly  examine  the  evidence 
which  is  specially  relied  upon  to  prove  that 
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pan  oi:  uie  expenses  oi:  uie  proceeuiuK  in 
which  the  ditch  priorities  were  adjudicated. 
Whether  this  fact  would,  under  any  clrcum- 
Btances,  even  have  a  tendency  towards  prov- 
ing an  abandonment,  we  shall  not  inquire. 
There  Is  no  evidence  that  there  was  any  ex- 
pense in  the  proceeding  chargeable  against 
the  Hoosler  ditch.  By  the  terms  of  the  stat- 
ute all  the  expenses  are  payable  by  the  coun- 
ty or  counties  In  which  the  water  district 
lies,  except  the  fees  of  witnesses,  which 
must  be  paid  by  the  parties  calling  them. 
It  does  not  appear  that  there  was  any  testi- 
mony on  behalf  of  the  Hoosler  ditch,  unless 
it  might  have  been  that  of  the  owners  who 
were  present.  But,  aside  from  these  con- 
siderations, the  fact  that  the  Kings  contin- 
ued to  use  the  water  for  the  purposes  of  Irri- 
gation after  the  rendition  of  the  decree  is  a 
conclusive  answer  to  the  charge  of  abandon- 
ment made  against  thebi  on  account  of  their 
alleged  neglect  of  payment  Second.  Since 
18S9  neither  the  plaintiff  nor  his  grantors 
contributed  towards  the  maintenance  of  the 
ditch.  The  record  does  not  show  either  that 
there  was  any  necessity  for  such  contribu- 
tion, or  that  any  of  them  was  ever  requested 
to  contribute  for  that  purpose.  If  there  was 
such  necessity,  and  any  co-owner,  upon  prop- 
er demand,  refused  to  contribute  his  propor- 
tion, the  owner  or  owners  paying  his  part  of 
the  expense,  or  doing  his  share  of  the  worlt, 
would  not  have  l)een  without  a  remedy,  and 
In  a  proper  proceeding  could  have  made 
themselves  whole;  but  an  indebtedness  by 
him  for  his  share  of  the  work  would  not  di- 
vest him  of  his  interest,  or,  unconnected  with 
any  other  fact  or  circumstance,  be  evidence 
of  an  Intention  to  abandon  it.  Third.  The 
plaintiff's  grantors  removed  from  their  land 
at  different  times  after  1889,  and  l)efore 
1893,  and  after  removal  never  asserted  any 
right  in  the  land  or  the  ditch;  and  the  plain- 
tiff, until  1893,  made  no  attempt  to  use  the 
■water.  These  facts,  when  considered  in  con- 
nection with  concurrent  events,  are  not  even 
sngRcstlve  of  difficulty.  The  title  of  Allen 
and  the  Kings  In  the  land  and  ditch  rightu 
passed  to  the  plaintiff,  Allen's  in  1890,  WIl- 
ford  E.  and  B.  J.  King's  in  1891,  and  Wesley 
King's  In  1892.  Each  claimed  and  used  his 
rights  In  the  water  during  the  years  preced- 
ing the  one  in  which  his  property  passed 
from  his  ownership  and  possession.  There 
was  no  abandonment  by  him  down  to  the 
time  when  the  plaintiff  succeeded  to  his  title. 
The  plaintiff,  after  becoming  the  owner, 
viade  diligent  and  continuous  effort  to  rent 
the  land,  but  was  unsuccessful  until  1893, 
when  he  leased  a  portion  of  it.  The  evi- 
dence tends  to  show  that  the  defendant  Cur- 
tis was  responsible  for  his  failure  to  obtain 
tenants,  and  the  one  he  did  obtain  lost  his 
crop  because  Curtis  and  FInley  cut  off  his 
supply  of  water.  In  the  entire  record  there 
is  nothing  to  indicate  an  intention  of  aban- 
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abundantly  appears.  Upon  the  case  made 
by  this  record  the  plaintiff  was  entitled  to 
the  relief  prayed,  and  the  court  erred  in  de- 
nying it  The  judgment  must  be  reversed. 
Reversed. 


PADEN  et  aL  V.  WORRBLIi. 
(Supreme  Court  of  Oklahoma.  Feb.  13,  1896.) 
Appeal — Bsi  efs— Dismissai. 
Rule  6  of  the  rules  of  practice  of  the  su- 
preme court  of  this  territory  provides  that,  "In 
each  civil  cause,  counsel  for  plaintiS  in  error  stiall 
furnish  a  copy  of  his  brief  to  counsel  for  defend- 
ant in  error  at  least  thirty  days  t>efore  the  finrt 
day  of  court,  and  the  counsel  for  defendant  in 
error  sliall  furnish  a  copy  of  ius  brief  to  counsel 
for  plaintiff  in  error  at  least  ten  days  before 
the  first  day  of  said  term.  •  •  *  In  case  of 
a  failure  to  comply  •  with  the  requirements  of 
this  rule,  the  court  may  continue  or  dismiss  the 
cause,  or  afiSim  or  leverse  the  judgment."  Coun- 
sel for  plaintiff  in  error  hayin(|  failed  to  comply 
with  this  rule,  the  tase  is  dismissed. 
(Syllabus  by  the  Court) 

Error  to  probate   court,   Oarfield  county. 

Action  between  Paden  Bros,  and  L.  F.  Wor- 
rell. From  a  judgment  for  the  latter,  the  for- 
mer brings  error.     Dismissed. 

Denton  &  Chaml)ers  and  Roberts  &  Brown- 
lee,  for  plaintiffs  in  error. 

BIERER,  J.  This  cause  was  filed  in  this 
court  on  March  2,  1895,  and  no  briefs  have 
been  filed  by  counsel  for  plaintiffs  In  error. 
This  is  the  second  term  of  the  supreme  court 
since  the  cause  was  filed.  Rule  6  of  the  rules 
of  practice  of  the  supreme  court  of  tliis  ter- 
ritory provides:  "In  each  civil  cause,  coun- 
sel for  plaintiff  in  error  shall  furnish  a  copy 
of  his  brief  to  counsd  for  defendant  In  error 
at  least  thirty  days  before  the  first  day  of 
court,  and  the  counsel  for  defendant  in  error 
shall  furnish  a  copy  of  tiis  brief  to  counsel 
for  plaintiff  in  error  at  least  ten  days  before 
the  first  day  of  said  term.  Proof  of  service 
of  the  briefs  must  be  filed  with  the  cleric  of 
the  supreme  court  seven  days  prior  to  the 
first  day  of  said  term.  In  case  of  a  failure 
to  comply  with  the  requirements  of  this  rule, 
the  court  may  continue  or  dismiss  the  cause, 
or  affirm  or  reverse  the  judgment"  These 
briefs  should  bave  been  filed  before  the  June, 
1895,  term  of  this  court,  and  the  cause  is 
dismissed  for  failure  to  comply  with  this  rule. 
All  the  Justices  concurring. 


SHOEMAKER  v.  TERRITORY. 
(Supreme  Court  of  Oklahoma.  Feb.  13,  1896.) 
Alibi — Bukdex  of  Pkoof — Reasokablb  Doubt. 
An  Instruction  to  the  jury  that  the  burden 
is  upon  the  defendant  to  prove  an  alibi  by  a  pre- 
ponderance of  the  evidence,— that  is,  by  greater 
and  superior  evidence, — and  that  the  defense  of 
alibi,  to  be  entitled  to  consideration,  must  be 
such  as  to  show  that  at  the  very  time  of  the  com- 


cumstances,  that  he  could  not,  with  all  the  means 
of  travel  within  his  control,  have  reached  the 
place  where  the  crime  was  committed  so  as 
to  have  participated  in  the  commission  thereof; 
and  that,  if  the  jury  believe  that  the  territory  has 
made  out  such  a  case  as^  under  such  instruction 
as  to  an  alibi,  will  sustam  a  verdict  of  gruilty  of 
the  crime  of  murder  charged  in  the  indictment, 
then  the  burden  is  nvpn  the  defendant  to  make 
oat  his  defense  of  alibi, — is  erroneous,  and  is  suf- 
ficient ground  for  a  reversal  of  the  cause,  al- 
though the  court  also  instructed  the  jury,  in  the 
same  connection,  that,  all  the  evidence  being  con- 
sidered, as  well  that  touching  the  question  of  an 
alibi  as  the  criminating  evidence  introduced  by 
the  prosecution,  if  the  jury  entertain  a  reason- 
able doubt  of  the  guilt  of  the  accused,  they 
should  acquit  him. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Kingfisher  coTin- 
ty;    before  Justice  John  L.  McAtee. 

The  defendant,  Henry  M.  Shoemaker,  was. 
In  September,  1884,  Indicted  by  the  grand 
Jury  of  Blaine  county,  Okla.,  charged  with 
the  murder  of  one  Edward  H.  Towaaend  on 
the  28th  day  of  March,  1894,  and  on  hte  ap- 
plication the  venue  of  the  cause  was  changed 
to  E^ngflsher  county,  where  the  defendant 
was  convicted,  and  the  punishment  assessed 
by  the  Jury  and  adjudged  by  the  court  at  im- 
prisonment at  bard  labor  In  the  penitentiary 
for  life.     Defendant   appeals.     Reversed. 

Buckner  &  Son,  for  appellant.  0.  A.  Gal- 
braith,  Atty.  Gen.,  for  the  Territory. 

BIERER,  J.  The  appellant  has  assigned 
numerous  errors  for  a  reversal  of  the  judg- 
ment of  the  district  court,  but  only  two  are 
relied  upoL  by  counsel  for  appellant  in  their 
brief,  and  only  one  is  necessary  for  our  con- 
sideration. On  the  question  of  alibi  the  court 
Instructed  the  jury  as  follows:  "(30)  The  de- 
fendant claims  as  his  defense  what  Is  known 
in  law  as  an  'alibi';  that  Is,  that  at  the  time 
the  murder  with  which  he  Is  charged  was 
being  committed  he  was  at  a  different  place, 
80  that  he  could  not  have  participated  in  its 
commission.  (31)  The  burden  is  upon  the 
defendant  to  prove  this  defense  for  himself 
by  the  preponderance  of  the  evidence;  that 
is,  by  the  greater  and  superior  evidence. 
The  defense  of  alibi,  to  be  entitled  to  consid- 
eration, must  be  such  as  to  show  that  at  the 
very  time  of  the  commission  of  the  crime  char- 
ged the  accused  was  at  another  pUuce,  so  far 
away,  or  under  such  circumstances,  that  he 
could  not,  with  all  the  means  of  travel  with- 
in his  control,  have  reached  the  place  where 
the  crime  was  committed  so  as  to  have  par- 
ticipated In  the  commission  thereof.  (32)  The 
Jury  is  instructed  that  If  they  believe  that  the 
territory  has  made  out  such  a  case  as,  under 
this  instruction  herein  given,  will  sustain  a 
verdict  of  guilty  of  the  crime  charged  In  the 
indictment,  then  the  burden  is  upon  the  de- 
fendant to  make  out  his  defense  of  an  alibi; 
and  upon  all  the  evidence,  then  the  primary 
question  is.  the  whole  of  the  evidence  being 
considered,  both  that  given  by  the  defendant 
and  that  given  for  the  territory,  is  the  de- 


ered  all  the  evidence,  as  well  that  touching 
the  question  of  the  alibi  as  the  crlmlaaUiig 
evidence  introduced  by  the  prosecution,  then, 
if  they  have  any  reasonable  doubt  of  the 
guUt  of  the  accused  of  the  offense  of  which 
he  stands  charged,  tbey  should  acquit;  but, 
if  tbey  have  no  such  reasonable  douttt  then 
they  should  not  acquit  but  sbould  find  the 
defendant  guilty."  Exceptions  were  saved  to 
the  giving  of  Instructions  31  and  32,  and 
one  of  the  grounds  upon  which  appellant  re- 
lies for  a  reversal  of  the  case  is  the  assign- 
ment of  error  committed  in  giving  instmc- 
Hon  31.  We  have  set  out  the  three  instruc- 
tions, as  they  all  go  together,  and  are  the  en- 
tire instructions  of  the  court  on  this  qnestion. 
Instruction  31  is  erroneous.  The  general  pro- 
vision of  our  statute  places  the  burden  of 
proof  upon  the  territory,  and  we  have  no  pro- 
vision which  changes  or  limits  this  general 
provision  with  reference  to  proving  an  alibL 
Section  5201,  St  1893,  provides:  "A  defend- 
ant in  a  criminal  action  is  presumed  to  be  In- 
nocent until  the  contrary  is  proved,  and  in 
case  of  a  reasonable  doubt  as  to  whether  bis 
guilt  is  satisfactorily  shown,  he  is  entitled  to 
be  acquitted."  This  section  is  identical  in 
substance  with  section  228  of  the  Criminal 
Code  of  Kansas,  which  was  held  by  the  so- 
preme  court  of  that  state.  In  the  case  of  State 
V.  Child,  40  Kan.  482,  20  Pac.  275,  "to  cast 
the  burden  of  proof  on  the  state";  and  where 
It  is  further  held:  "There  is  a  presumption 
that  clings  to  a  person  charged  with  crime, 
through  every  successive  step  of  bis  trial, 
that  he  is  innocent;  and  this  presumption  !< 
never  weakened,  relaxed,  or  destroyed  nntil 
there  Is  a  judgment  or  conviction.  The  state 
is  required  to  prove  his  guilt  beyond  any  rea- 
sonable doubt,  and  all  the  defendant  has  ever 
been  required  to  do  is  to  produce  evidence 
that  creates  sucli  a  doubt  as  to  entitle  him  to 
an  acquittal.  He  Is  not  required  to  prove  bit 
innocence;  all  that  is  demanded  of  bim  b  to 
show  such  a  state  of  facts  as  to  create  a  rea- 
sonable doubt  of  his  guilt  This  defense  of 
alibi  Is  peculiar  In  this  respect  so  far  as  this 
case  is  concerned:  that  the  state  is  bound  to 
prove,  in  making  its  case,  that  the  defend- 
ant was  present  at  the  commission  of  the 
crime;  and  this  material  fact  It  must  prove 
beyond  any  reasonable  doubt  The  defend- 
ant alleges  he  was  not  present  and  he  offers 
evidence  to  sustain  tills  allegatloD.  The  trial 
court  said  he  must  prove  it  by  a  preponder- 
ance of  the  evidence,  while  the  general  mle 
of  law  outside  of  the  statutory  requirement 
casts  the  burden  of  proving  that  fact  on  the 
state."  The  court  in  that  case  reversed  the 
judgment  because  the  trial  court  had  given 
instructions,  in  not  nearly  as  strong  language 
as  that  in  which  the  instruction  In  question 
is  couched,  to  the  effect  that  the  burden  of 
proving  an  alibi  is  on  the  defendant  to  estab- 
lish the  same  by  a  prejwnderance  of  the  evi- 
dence, but  directing  the  Jury  to  acquit  the 
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defendant  unless,  from  all  the  circumstanceB 
surrounding  the  case,  tbey  were  satisfied  of 
his  guilt  beyond  a  reasonable  doubt.  The  of- 
fer of  evidence  by  the  defendant  tending  to 
prove  an  alibi  does  not  change  the  burden  of 
proof,  and  shift  It  apon  the  defendant.  And 
this  principle  has  been  vlgoroi^ly.  maintained 
even  in  the  absence  of,  or  at  least  without 
reliance  upon,  such  a  statute  as  that  of  ours 
referred  to.  Walters  v.  State,  39  Ohio  St. 
215;  State  t.  Ohee  Gong  (Or.)  10  Pac.  607; 
Turner  v.  Com.,  27  Am.  Rep.  683;  1  Greenl. 
£v.  i  74,  note.  In  Mr.  Grcenlears  note.  Just 
cited,  be  uses  this  positive  language  In  ex- 
pressing the  rule:  "In  crim|nal  cases  the 
weight  of  evidence  or  burden  of  proof  never 
shifts  upon  the  defendant,  but  is  upon  tbe 
government  throughout"  In  Wisdom  v.  Peo- 
ple (Cola  Sup.)  17  Pac.  519,  the  Instruction 
tliat:  "To  render  proof  of  an  allbl  satisfac- 
tory, the  evidence  must  cover  the  whole  time 
of  the  transaction  in  question,  so  as  to  render 
it  impoeslble  that  tbe  defendant  setting  up 
such  defense  could  have  committed  the  act," 
—was  held  reversible  error.  In  French  v. 
State,  12  Ind.  670,  reversible  error  was  hdd 
to  have  been  committed  by  giving  the  in- 
struction: "Evidence  which  tends  to  estab- 
lish the  defendant's  guilt  also  tends  in  an 
equal  degree  to  prove  that  he  was  present  at 
tbe  time  and  place  when  and  where  the  deed 
was  conunltted;  and  if  he  seeks  to  prove  an 
allbl  be  must  do  it  by  evidence  which  out- 
weighs that  given  for  tbe  state,  tending  to 
fix  his  presence  at  the  time  and  place  of  the 
crime."  In  this  case,  which  is  a  well-consider- 
ed opinion,  approved  by  all  the  judges,  it  is 
licld  that  the  rule  Is  nowise  different  in  a  cast? 
Avhere  the  defendant  sets  up  an  alibi  from 
what  It  is  where  other  affirmative  matter  Is 
relied  on.  In  the  opinion  the  court  says  with 
reference  to  the  Instruction  given:  "This  in- 
struction is  not  in  accordance  with  the  general 
rule  of  law  as  applied  either  in  civil  or  crim- 
inal cases,  for  in  the  formbr  the  defendant 
Is  not  bound  to  produce  evidence  which  out- 
weighs that  of  the  plalntifC.  If  he  produces 
evidence  which  exactly  balances  it,  so  as  to 
leave  no  preponderance,  he  defeats  the  suit 
against  him."  In  People  v.  Fong  Ah  Sing, 
64  Cal.  253,  28  Pac.  233,  the  court  held  it  er- 
roneous to  give  an  instruction  on  alibi  which 
directed  the  Jury  to  acquit  the  defendant  if 
they  found  him  to  have  l)een  at  another  place 
at  tbe  time  of  the  commission  of  the  homi- 
cide. The  instruction  here  in  question  is  very 
much  like  that  In  this  Qalifornla  case,  for  it 
tells  the  Jury  that  the  alibi,  to  be  entitled  to 
consideration,  must  be  such  as  to  show  that, 
at  the  very  time  of  the  commission  of  the 
crime  charged,  the  accused  was  at  another 
place,  so  far  away,  or  under  such  circumstan- 
ces, that  he  could  not,  with  all  the  means  of 
travel  within  his  control,  have  reached  the 
place  wheK  the  crime  was  committed  so  as 
to  have  participated  in  the  commission  there- 
of. Of  course,  under  this  instruction,  the 
Jury  cotdd  only  consider  an  alibi  in  case  it 


was  shown  or  proven  as  a  fact,  and  this  was. 
too  great  an  obligation  to  place  upon  the  de- 
fendant in  any  event.  He  was  not  boimd  to 
prove  an  alibi.  He  was  not  bound  to  prove 
tliat  he  was  at  some  other  place  at  the  time 
of  the  commission  of  the  crime,  no  matter 
what  the  evidence  of  the  territory  against 
him  might  be.  It  be  offered  such  evidence 
as  would  create  in  the  minds  of  the  Jury  a 
reasonable  doubt  as  to  hia  presence  at  the 
time  of  the  commission  of  the  crime,  his  bur- 
den was  fully  borne,  and  it  was  tbe  duty 
of  the  Jury  to  acquit  him,  although  the  evi- 
dence so  offered  might  fall  very  far  short  of 
proving  as  a  fact,  by  the  greater  weight  of 
the  evidence,  tliat  he  was  not  at  the  scene  of 
tbe  crime  at  tbe  time  of  its  commission. 
There  are  some  authorities  holding  the  other 
way  on  this  question;  as,  for  instance,  in 
Iowa,  In  the  case  of  State  v.  Hamilton,  57 
Iowa,  596.  11  N.  W.  6.  It  is  held  that,  where 
the  defense  of  alibi  is  relied  upon,  the  burden 
of  proof  is  on  the  defendant  to  establish  it 
by  a  preponderance  of  the  evidence.  But 
there  is  in  this  case  a  very  strong  and  most 
able  dissent  by  Adams,  C.  J.,  also  concurred 
in  by  Mr.  Justice  Day;  and,  in  our  view  of 
the  law,  the  dissenting  opinion  is  much  tbe 
best  law  written  in  that  case.  It  shows,  in- 
deed, how  absolutely  dangerous  to  liberty  is 
the  rule  placing  the  burden  of  proof  on  the 
defendant  The  dissent  in  this  case  also 
dtes  with  particular  approval  the  case  of 
French  v.  State,  12  Ind.  670.  Judges  Adams 
and  Day  also  dissent  from  the  Iowa  doctrine 
in  the  case  of  State  v.  Reed,  17  N.  W.  150. 
We  think  the  learned  Judge  who  tried  the 
case  below  was  misled  into  giving  this  in- 
struction by  following  the  precedents  given 
in  Sackett  in  his  work  on  Instructions,  where 
the  doctrine  is  taken  from  the  Illinois  rule. 
It  Is  true  that  the  rule,  as  given,  is  supported 
by  the  Illinois  decisions.  The  dangerous  de- 
parture from  the  ancient  and  time-honored 
rule  of  presuming  the  innocence  of  the  de- 
fendant and  lodging  the  burden  of  proof  on 
the  prosecution  throughout  all  the  stages  of 
the  case,  could  be  no  more  forcibly  exhibited 
than  Is  done  by  the  extraordinary  rule  final- 
ly reached  by  the  supreme  court  of  Illlnoia  as 
expressed  In  the  syllabus  to  the  case  of  Klein 
V.  People,  113  111.  596,  which  Is:  "A  defend- 
ant, to  establish  an  alibi,  must  not  only  show 
he  was  present  at  some  other  place  about  tbe 
time  of  the  alleged  crime,  but  also  that  he 
was  at  such  other  place  such  a  length  of  time 
that  it  was  impossible  for  him  to  have  been 
at  the  place  where  the  crime  was  committed, 
eltber  before  or  aftfir  the  time  he  was  at 
such  other  place."  Such  a  rule  as  that  has 
probeibly  landed  Innocent  men  in  the  peniten- 
tiary or  on  the  gallows,  or  else  It  has  been 
refused  enforcement  by  the  Juries  of  the  very 
state  that  has  adopted  it 

In  the  case  of  State  v.  Waterman,  1  Nev. 
543,  which  was  cited  by  the  attorney  gener- 
al, the  supreme  court  of  that  state  held  it  er- 
roneous for  the  trial  court  to  instruct  the 
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Jury  that,  to  warrant  the  acquittal  of  the  de- 
fendant on  the  proof  of  an  alibi,  they  must 
be  satisfied  of  its  truth  by  the  testimony.  In 
that  case,  although  the  court  said  that  when 
the  defendant  attempts  to  establish  an  alibi 
he  takes  on  himself  the  affirmative  of  the 
proof.  It  also  stated  that  "it  is  not  necessary 
that  he  should  establish  his  defense  by  a  pre- 
ponderance of  the  eridence."  The  argument 
is  a  strong  one  against  placing  the  burden, 
to  any  extent,  upon  the  defendant,  and  is  in 
itself  a  refutation  of  the  outward  rule  there- 
in formed  as  to  placing  the  burden  of  proof 
on  the  defendant  on  such  an  Issue.  We  must 
admit  that  we  are  unable  to  understand  how 
the  burden  of  oroof  could  be  placed  upon  a 
party  when  be  was  not  required  to  establish 
the  same  by  even  a  preponderance  of  the  evi- 
dence. A  burden  that  need  not  be  establish- 
ed by  a  preponderance  of  the  evidence  is,  in 
law,  no  burden  at  all,  for  a  preponderance  of 
the  evidence  is  the  least  degree  of  proof  by 
which  a  proposition  may  be  established.  Nor 
can  we  consider  the  celebrated  case  of  Com. 
V.  Webster,  5  Cush.  295,  as  being  an  author- 
ity upon  which  we  should  lay  down  a  differ- 
ent doctrine  for  the  administration  of  the 
criminal  law  in  this  territory.  The  inaccu- 
rate language  there  used  by  Mr.  Justice 
Shaw  is  spoken  of  In  the  case  of  State  v. 
Waterman,  supra,  as  being  a  "loose  expres- 
sion." Judge  Beatty,  In  the  Waterman  Case, 
says  that:  "The  only  thing  we  find  in  the 
books  at  all  tending  to  support  the  position 
taken  by  counsel  for  the  state  Is  a  loose  ex- 
pression of  Chief  Justice  Shaw  In  the  charge 
he  gave  to  the  jury  In  the  case  of  Com.  v. 
Webster;"  and  the  language  which  he  thus 
referred  to  Is  as  follows:  "In  the  ordinary 
case  of  an  alibi,  when  a  party  charged  with 
a  crime  attempts  to  prove  that  he  was  in  an- 
other place  at  the  time,  all  the  evidence  tend- 
ing to  prove  that  he  committed  the  ofFense 
tends  in  the  same  degree  to  prove  that  he 
was  at  the  place  when  it  was  committed.  If, 
therefore,  the  proof  of  an  alibi  does  not  out- 
weigh the  proof  that  he  waa  at  the  place 
when  the  offense  was  committed.  It  Is  not 
sufficient."  This  language  cannot  bear  the 
test  of  reason,  or  else  It  is  a  mistake  to  say 
that  the  burden  of  proof  is  upon  the  prose- 
cution In  a  criminal  cause.  As  is  said  in  the 
first  two  sentences  quoted,  the  evidence  tend- 
ing to  prove  a  crime  by  the  direct  act  of  a 
party  charged  is  divided  into  two  primary 
facts,— the  one,  that  he  did  the  act  which 
constituted  the  crime;  the  other,  that  he 
was  there  when  he  did«it  Of  course,  these 
two  propositions  must  be  established,  And 
must  both  be  proved  as  against  some  one 
party,  or  there  could  be  no  crime  committed, 
for  no  person  could  do  the  criminal  act  by 
which  the  crime  was  committed  when  such 
person  was  not  present  when  he  did  it  And 
why  should  a  person  be  required  to  sustain 
the  burden  of  proof  upon  his  claim  as  a  de- 


fense that  be  was  not  present  at  the  place 
where  the  prosecution  put  him  unless  he  was 
also  required  to  sustain  the  burden  of  proof 
that  he  did  not  do  It;  that  is,  that  he  was  not 
the  iierson  who  did  the  ciiminal  act  cbargod 
and   relied   upon  by   the   prosecution?  The 
one  fact  is  Just  as  necessarily  a  part  of  the 
proof,  and  is  Just  as  much  undertaken  to  be 
established  by  the  prosecution,  as  the  otixvr, 
and,   if  either  is   wanting,   the   prosecution 
must  fall,  and  the  accused  go  free.   Suppose 
the  prosecution  relies  for  the  conviction  of 
the  defendant  of  murder  on  proof,  however 
strong  and  positive  it  may  be,  that  the  de- 
fendant,  at  the  particular  time  and  place, 
shot  and  killed  the  deceased.    The  two  pri- 
mary facts  are  that  a  person  at  the  time  and 
place  stated  shot  the  deceased,  and  that  that 
person  was  the  defendant    Now,  no  person 
would  contend  that  the  burden  of  proof  was 
on  the  defendant  to  show  that  the  deceased 
was  not  shot  by  some  one,  but,  in  fact,  came 
to  liis  death  some  other  way.     Nor    would 
they  contend  that  the  burden  of  proof  was 
on  the  defendant  to  show  that  he  was  not 
the  person  who  did  the  shooting.'  It  will  \x 
admitted  by  every  one  that  tliese  two  facts 
must  be  established  by  the  prosecution.    Xow. 
the  defendant  is  not  precluded  by  the  te^t;- 
mony  of  the  prosecution,  and   he  is  not  re- 
quired to  meet  it  by  any  particular  form  ot 
proof.     He  may  desire  to  meet  it  in  the  only 
way  that  many  a  person  who  Is  the  victim  of 
an  honest  mistake  or  a  willful  fabrication 
could  meet  the  seemingly  strong  proof  aga:ust 
him,  and  that  is  by  evidence  tending  to  show 
that  he  was  not  the  person  who  did  the  shi»t- 
Ing,  because  he  was  at  some  other  place  than 
the  scene  of  the  shooting  when  the  shootlnj 
was  done,  so  that  he  could  not  have  beea 
the  person  who  did  It;   and  he  certainly,  to 
our  minds,  no  more  undertakes  the  burden 
of  proof  in  a  case  presenting  his  defen.se  in 
this  way  than  he  would  by  any  other  form 
or  name  of  proof  which  could  be  offered  un- 
der the  plea  of  not  guilty.    If  the  language 
of  Mr.  Justice  Shaw  states  the  principle  cor- 
rectly in  declaring  that  proof  of  an  alibi  is 
not  sufficient  unless  it  outweighs  the  prccf 
that  he  was  at  the  place  whMe  the  offense 
was  committed,  then  we  see  no  reason  why 
the  courts,  by  mere  Judicial  decree,  might 
not  go  a  step  further,  and  say  that  the  proof 
that  the  defendant  did  not  commit  the  crim- 
inal act  could  not  be  sufficient  tmless  It  out- 
weighs the  proof  that  he  did  commit  it   And 
we  would  change  the  legal  presumption  that 
the  defendant  Is  Innocent,  although  the  grand 
Jury  has  hidlcted  him,  to  one  holding  him 
guilty   until   he   has  proved  the  indictment 
false.    We  are  unwilling  to  take  a  single  step 
in  this  direction,  and  must,  therefore,  for  the 
error  committed,  reverse  the  Judgment  and 
order  the  cause  remanded  for  a  new  trial 
All  the  Justices  concurring,  except  Justice  Mc- 
ATEE,  who  tried  the  case  l«ilow,  not  sitti'.i-. 
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(Sapreme  Coart  of  Oklahoma.    Feb.  13,  1896.) 

Error  to  district  court,  Oklahoma  comity. 

Action  hj  the  Pabst  Brewing  Company  against 
N.  B.  Snyder  and  others.  Snyder  filed  in  the 
district  court  a  complaint  for  review.  Pabst 
Brewing  Company  demurs,  and  Snyder  brings 
error  from  a  judgment  sustaining  the  demurrer. 
AfSrmed. 

Treadwell  &  Wilkinson,  for  appellant.  Stone 
&  Lewis,  for  appellee. 

PER  CURIAM.  October  15,  1891,  the  Pabst 
Brewing  Company  commenced  an  action  in  the 
district  court  of  Oklahoma  county  against  H.  La- 
mar, N.  B.  Snyder,  and  G.  W.  Spencer,  to  recov- 
er judgment  upon  a  contract  previously  entered 
into  between  the  parties,  June  13,  1892.  The 
Pabst  Brewing  Company  obtained  a  judgment 
against  defendants  Snyder  and  Spencer  by  de- 
fault. February  15,  1893,  Snyder  filed  in  the 
district  court  a  complaint  for  review,  and  on 
March  20,  1893,  the  Pabst  Brewing  Compaby 
filed  a  demurrer  to  such  complaint,  which  de- 
murrer was  by  the  trial  court  sustained.  To  re- 
verse the  ruling  of  the  trial  court  upon  the  de- 
murrer, Snyder  brings  up  the  case.  The  peti- 
tion in  error  was  filed  in  this  court  February  20, 
1805.  No  briefs  have  been  filed  by  appellant 
After  an  examination  of  the  record,  we  find  no 
apparent  error,  and  we  therefore  affirm  the  judg- 
ment of  the  court  below. 


LOWE  T.  BLUM  et  aL 
(Sapreme  Court  of  Oklahoma.  Feb.  13,  1896.) 
N  OVATION — What  Constitdtes. 
In  order  to  complete  the  contract  of  nova- 
tion, it  is  necessary  that  the  party  seeking  to 
show  that  he  is  entitled  to  the  benefit  of  such  a 
cuutract,  and  to  be  released  from  liability,  shall 
be  able  to  show,  not  only  that  the  new  party  un- 
dertaking to  assume  the  liability  shall  have  com- 
rlpted  such  a  contract  with  him  (the  debtor),  but 
rbat  such  new  party  shall  also  have  so  suffi- 
cieutly  and  fully  contracted  with  the  creditor, 
niid  that  the  creditor  shall  have  plainly  siguilied 
his  assent  to  the  discharge  of  the  debtor,  but  also 
his  assent  to  the  new  liability,  and  that  such  new 
liability  shall  be  so  understood  and  perfected  as 
that  the  creditor  ohall  be  able  to  hold  the  new 
debtor  legally  liable  thereupon. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Logan  county;  be- 
fore Cblef  Justice  Dale. 

Action  by  Lieon  &  H.  Blum  against  T.  J. 
Lowe.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

Huston  &  Huston,  for  plaintiff  in  error. 
Keaton  &  Ootteral,  for  defendants  In  error. 

McATEE,  J.  This  was  an  action  begun  on 
the  18th  day  of  May,  1892,  by  the  plaintiffs 
below,  defendants  in  error  here,  against  the 
plaintiff  in  error,  defendant  below,  to  re- 
cover the  amount  due  upon  three  several 
promissory  notes  and  upon  an  open  account, 
aggregating  the  sum  of  $5,475.46.  The  notes 
were  executed  at  Texarkana,  Tex.,  Septem- 
^r  t,  1886,  for  the  sum  of  $1,517.34,  payable 
80  days  after  date,  with  12  per  cent.  Interest 
from  maturity  until  paid;  at  Galveston,  Tex., 
June  11,  1886,  for  the  sum  of  $657.70,  pay- 


vesion,  Aex.,  juue  ii,  loso,  lor  uie  sum  ui 
$657.70,  payable  November  1, 1886,  with  In- 
terest at  the  rate  of  10  per  cent  per  annum 
from  maturity  until  paid.  Each  of  said  notes 
provided  that  10  per  cent  attorney's  fees 
should  be  paid  by  the  maker,  if  the  notes 
were  placed  in  the  hands  of  attorneys  for  col- 
lection. The  notes  were  indorsed  by  Muuge- 
sheimer  &  Klein.  The  open  account  was  for 
merchandise  furnished  in  Jime  of  1886,  upon 
which  a  credit  appeared,  dated  June  26, 1886. 
Judgment  was  demanded  by  the  plaintiffs 
for  the  face  of  said  notes,  with  accrued  in- 
terest, and  10  per  cent  attorney's  fees,  to- 
gether with  the  amount  due  on  said  open  ac- 
count with  Interest  until  paid.  The  defend- 
ant answered,  and,  with  other  defenses, 
pleaded  payment  of  the  notes  sued  upon  to 
the  firm  of  Mungesheimer  &  Klein,  alleging 
that  Mungesheimer  &  Klein  were  the  agents 
of  plaintiffs,  and  that  the  plaintiffs  had  rat- 
ified a  settlement  alleged  to  have  been  made 
by  the  plaintiff  in  error  with  Mungesheimer 
&  Klein.  The  case  came  on  for  hearing  in 
the  district  court  upon  the  19th  day  of  Oc- 
tober, 1894,  and  was  tried  by  the  court 

The  following  findings  of  fact  and  con- 
clusions of  law  w«re  made  by  the  court,  and 
Judgment  thereupon  was  rendered  against 
the  plaintiff  In  error,  defendant  below: 

"(1)  That  the  notes  sued  upon  in  this  ac- 
tion were  given  at  the  time  indicated  on  the 
face  of  the  notes. 

"(2)  That  the  notes  were  given  In  payment 
for  goods,  wares,  and  merchandise,  purchas- 
ed by  the  defendant  of  the  plaintiffs,  and 
that  such  purchases  were  made  through 
Mungesheimer  &  Klein,  but  that  the  pay- 
ments bn  such  notes  were  made  directly  to 
Leon  &  H.  Blum. 

"(3)  That  prior  to  the  time  said  notes  be- 
came due,  the  defendant  In  this  case  became 
insolvent. 

"(4)  That  Mungesheimer  &  Klein  were  in- 
dorsers  uixm  the  notes  given  by  the  defend- 
ant to  the  plaintiffs,  which  notes  are  the 
basis  of  this  suit,  and  that  such  indorsements 
were  made  at  the  time  the  notes  were  ex- 
ecuted. 

"(5)  That,  prior  to  the  time  the  notes  be- 
came due,  the  defendant  became  insolvent 
and,  to  secure  the  payment  of  these  notes 
and  other  notes  upon  which  Mungesheimer  & 
Klein  were  sureties,  the  said  Mungesheimer 
&  Klein  and  one  Joseph  Marx  entered  Into  a 
contract  with  the  defendant  wherein,  for  a 
valuable  consideration,  they  agreed  to  i>ay 
all  of  the  notes  upon  which  Mungesheimer  & 
Klein  were  indorsers  or  sureties,  and  said 
agreement  included  the  notes  sued  upon  in 
this  action.  The  following  Is  a  true  and  cor- 
rect copy  of  said  agreement: 

"  'State  of  Texas,  County  of  Bowie.  We, 
the  undersigned,  Mungesheimer  &  Klein  and 
Joseph  Marx,  of  Bowie  county,  Texas,  said 
firm  composed  of  (Mungesheimer  &  Klein) 
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Max  Mnngesbelmer  and  L.  Klclu,  each  for 
ourselves,  Individually,  said  Mungeshelmer 
&  Klein  as  a  firm  and  copartnership,  and  the 
said  Joseph  Marx,  as  president  of  the  Citi- 
zens' Banlc  of  Texarlcana,  Texas,  for  and  in 
consideration  of  the  transfer  to  the  said 
Joseph  Marx  of  a  certain  stocli  of  goods, 
wares,  and  merchandise,  situated  in  the  town 
of  Texarkana,  Texas,  and  also  a  certain 
stock  of  goods,  wares,  and  merchandise  at 
Bettie  Station,  Upshur  county,  Texas,  also 
what  is  known  as  "Bettie  Mill,"  in  said  coun- 
ty, with  appurtenances,  fixtures,  etc.,  there- 
to belonging,  and  all  lumlier  belonging  to 
T.  J.  Lowe  on  the  yards  of  said  mill,  and 
also  certain  real  estate  in  the  county  of  Up- 
shur, and  timber  in  the  counties  of  Upshur 
and  Bowie,  and  also  any  and  all  moneys  that 
may  be  now  due  or  become  due  from  the 
Arkansas,  St.  Louis  &  Texas  Railroad  Com- 
pany, which  transfer  is  evidenced  by  bills  of 
sale  and  deeds  of  conveyance,  bearing  this 
date,  by  the  said  T.  J.  Lowe,  acting  through 
his  agent  and  attorney,  J.  L.  Camp,  Jr.,— we, 
the  said  Mungesheimer  &  Klein,  as  a  firm 
as  aforesaid,  and  each  individually,  and  the 
said  Joseph  Marx,  for  himself,  and  as  pres- 
ident of  the  Citizens'  Bank  of  Texarluina,  do 
hereby  obligate  and  bind  ourselves,  as  afore- 
said, to  release  and  relieve  the  said  T.  J. 
Lowe  from  any  and  all  obligations  unto  us, 
either  individually,  as  a  firm  of  Mungesheim- 
er &  Klein,  as  aforesaid,  and  the  said  Joseph 
Marx,  either  individually  or  as  president  of 
the  Citizens'  Bank  of  Texarkana,  Texas,  as 
aforesaid;  and  we  hereby  give  this  unto  the 
said'  T.  J.  Lowe,  our  full  and  complete  re- 
ceipt for  the  consideration  aforesaid,  to  the 
said  T.  J.  Lowe,  in  settlement  to  this  date  of 
all  notes,  dues,  and  obligations  to  us,  or  ei- 
ther of  us,  either  individually,  as  saW  firm, 
or  to  the  said  Marx,  as  president  of  the  said 
bank.  We  hereby,  also,  for  the  considera- 
tion aforesaid,  the  payment  of  which  is  fully 
acknowledged,  each  for  ourselves.  Individual- 
ly, and  the  said  firm  of  Mungesheimer  & 
Klein,  and  the  said  Joseph  Marx,  as  presi- 
dent of  said  bank,  do  hereby  obligate  and 
bind  ourselves  unto  the  said  T.  J.  Lowe  to 
fully  pay  off  and  discharge  all  and  every  ob- 
ligation, either  by  note,  account,  or  bond,  or 
otherwise,  upon  which  the  said  T.  J.  Lowe 
is  principal,  and  we  are  bound,  either  as 
sureties  for  the  said  T.  J.  Lowe,  as  indorsers, 
or  otherwise,  and  each  and  all  of  said  obli- 
gations, notes,  bonds,  or  other  evidences  of 
indebtedness  of  the  said  T.  J.  Lowe  to  any 
and  all  persons,  and  upon  which  we  may  be 
tx>und,  either  as  indorsers  or  security  for  the 
said  Lowe,  individually,  as  a  firm  of  Munge- 
sheimer &  Klein,  or  said  Marx  as  president 
of  said  bank.  We  obligate  ourselves  here- 
by, at  maturity  of  the  same,  to  take  up,  fully 
pay  off,  and  discharge  the  original  of  said 
note  or  obligation,  we,  either,  or  all  of  us, 
may  be  so  bound  as  indorsera,  or  in  any  man- 
ner security  for  the  said  T.  J.  Lowe  as  prin- 
cipal, the  same  to  deliver  unto  the  said  T. 


J.  Lowe,  and  the  same  to  cancel  Said 
amount  due  to  the  said  Mungesheimer  & 
Klein,  and  to  the  said  Marx  as  president  of 
said  bank,  and  the  amount  for  which  the  saij 
persons  are  security  for  the  said  T.  J.  Lowe, 
and  which  they  hereby  obligate  themselviii 
to  fully  pay  off  and  discharge,  is  estimatHi 
at  $85,000.  And  we  further  obligate  our- 
selves to  fully  pay  off  and  discharge  sui.li 
balance  and  balances  as  may  be  due  u^'ou 
any,  or  either,  or  all,  of  the  property  this  day 
conveyed,  and  to  release  the  said  T.  J.  Luwe 
fully  and  completely  from  any  liability  there- 
for, or  upon  any  other  obligation  whatsoever, 
of  any  character  or  kind,  either  due  to  us  by 
him  or  upon  any  other  demand  or  daim  U|x>a 
which  we  may  be  liable  or  bound,  as  secu- 
rity or  otherwise,  with  the  said  T.  J.  Lowe. 
Witness  our  hands  .this  the day  of  Sep- 
tember, 18S6.  Mungesheimer  &  Klein,  ilsx 
Mungesheimer.  Larry  Klein.  J.  Marx,  1'l 
Citizens'  Bank,  Texarliana,  Texas.    J.  Marx.' 

"'State  of  Texas,  County  of  Bowie.  Be- 
fore me,  A.  J.  Purcell,  a  notary  public  in 
and  for  said  county  and  state,  personally  ai^ 
peared  Max  Mungesheimer  and  Larry  Klein, 
in  and  for  themselves  Individually,  and  eacti 
for  the  firm  of  Mungesheimer  &  Klein,  and 
Joseph  Marx,  for  himself,  and  as  president 
of  the  Citizens'  Bank  of  Texarkana,  Texas. 
well  known  to  me  to  be  the  persons  whose 
names  are  signed  to  the  foregoing,  and  ac- 
knowledged to  me  that  they,  for  the  sai4 
firm  of  Mungesheimer  &  Klein  and  individu- 
ally, and  the  said  Joseph  Marx  as  president 
of  said  bank  and  Individually,  signed  and 
executed  the  same  for  the  purposes  and  con- 
sideration therein  expressed.  A.  J.  Pun-ell, 
Notary  Public,   Bowie   Co.,  Texas.     [Seal.]' 

"(6)  That  the  said  contract  was  entered  in- 
to by  the  parties  named  at  a  time  wLen 
Mungesheimer  &  Klein  and  Joseph  Marx 
were  solvent,  and  amply  able  to  carry  out  tbe 
agreement  entered  into,  and  that  ail  of  s.aid 
parties  were  solvent  for  one  year  after  tlie 
execution  of  said  contract;  that,  shortly  aft- 
er such  agreement  was  entered  into,  the  de- 
fendant In  this  case.  In  a  conversation  witb 
Leon  Blum,  one  of  the  partners  of  the  firm 
of  Leon  &  H.  Blum,  advised  said  Lccn 
Blum  of  the  contract,  and  of  the  steps  he 
had  taken  to  secure  to  them  tbe  payment  o( 
the  notes  sued  upon  In  this  case;  that,  in 
such  conversation,  said  Leon  Blum  stated  to 
the  defendant  that  that  was  all  right,  that 
he  knew  the  parties,  and  that  they  were 
good,  and  that  he  was  well  satisfied  with 
the  arrangement  made.  The  evidence  in  tills 
case  further  shows  that,  about  the  maturi- 
ty of  said  notes,  the  same  were  forwarded 
to  a  bank  located  at  the  place  where  the  de- 
fendant had  formerly  been  engaged  in  busi- 
ness for  collection;  that,  at  that  time,  the 
defendant  was  not  living  at  that  place;  that 
the  notes  were  presented  to  Mungesheimer  & 
Klein,  indorsers  upon  said  notes,  for  pay- 
ment, and  that  payment  was  refused,  and 
the  notes  returned  to  the  plaintiffs;  that  on 
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made  of  a  settlement;   that,  two  days  there- 
after, the  defendant  wrote  plaintiffs  a  letter, 
both    of  which  letters  are  attached  hereto, 
and   made  a  part  of  these  findings  of  fact, 
and    marked  Exhibits   'A'  and  'B';    that  It 
does  not  appear,  from  the  evidence,  that  any 
further  or  other  communications  were  made 
by  the  plaintiffs  tothe  defendant,  or  attempt- 
ed to  be  80  made  until  a  short  time  prior  to 
the  bringing  of  this  action,  at  which  time 
the  notes  were  received  by  the  attorneys  for 
the  plaintiffs  at  this  place,  and  at  this  place 
presented  to  the  defendant  for  payment    It 
does  not  appear,  from  the  evidence,  that  the 
account  sued  upon  was  ever  presented  to 
the  defendant  for  collection  until  the  same 
■was  received  by  the  attorneys  for  plaintiffs 
at  this  place.     Such  time  was  long  subse- 
quent to  the  date  when  the  statute  of  limita- 
tions of  the  state  of  Texas  operated  in  favor 
of  the   defendant  to  bar  said  account.    The 
court  further  finds  that,  after  the  notes  were 
given    by  the    defendant,  and    indorsed    by 
Mungesheimer  &  Klein,  the  same  were,  by 
the  defendant,  turned  over  to  the  plaintiffs, 
and  at  all  times  since  the  notes  have  been 
In  the  possession,  owned,  and  under  the  con- 
trol of  the  plaintiffs,    that  they  had  not  in 
any    manner  parted   with   their   interest  or 
title  to  said  notes." 

E*rom  the  above  findings  of  fact,  the  court 
concludes,  as  a  matter  of  law,  that  the  con- 
tract entered  into  between  the  defendant  and 
Mungesheimer   &   Klein   and   Joseph    Marx 
was  not  binding  upon  the  plaintiffs,  Leon  & 
H.   Blum;    that,  before  said  contract  could 
be  binding  upon  said  parties,  they  must  have 
agreed  to  have  released  the  defendant  from 
any  obligation  which  the  defendant  was  un- 
der to  have  paid  such  sum  of  money  as  in- 
dicated by  the  notes;   that,  no  part  of  said 
notes  having  been  paia,  the  defendant  is  still 
liable  for  the  full  sum  stated  in  the  notes, 
together  with  interest  at  the  rate  called  for 
In  said  notes,  and  that  he  is  not  liable  upon 
that  portion  of  the  suit  for  the  account;  that 
Judgment  be  rendered  in  favor  of  the  plain- 
tiffs in  the  sum  of  $G,037.27  and  costs  of  suit. 
C!ounsel  for  the  plaintiffs  requests  that  the 
court  render    Judgment  for    an    additional 
sum  of  10  per  cent,  of  the  amount  of  said 
notes  as  attorney's  fees,  as  stipulated  there- 
in, which  request  the  court  refuses  to  grant, 
to  which  action  of  the  court  plaintiffs  then 
and  there  excepted.    Plaintiffs  also  except  to 
that  part  of  the  Judgment  of  the  court  which 
disallows  the  account,  and  which  refuses  re- 
covery upon  the  account  sued  upon.    To  all 
of  which  findings  of  fact  and  conclusions  of 
law,  the  defendant  then  and  there  excepted. 
Whereupon  the  defendant  filed  his  motion 
for    Judgment    upon  the    findings  of    fact, 
which  motion  was  by  the  court  overruled, 
and  excepted  to.    Thereupon  the  court  ren- 
dered judgment  in  favor  of  the  plaintiffs  for 


terest  became  due  under  the  terms  of  said 
notes. 

The  following  are  copies  of  Exhibits  A  and 
B: 

Exhibit  A:  "Galveston,  Tex.,  May  22, 1888. 
Mr.  T.  J.  Lowe,  GUmei^Dear  Sir:  Our  Mr. 
Sylvian  Blum  begs  to  remind  you  of  your 
kind  promise,  made  to  him  while  In  the  city, 
in  connection  with  your  notes  held  by  u& 
We  have  been  expecting  to  hear  from  you 
with  an  offer  of  a  settlement,  but  so  far 
nothing  has  been  received,  and  we  would  be 
pleased  to  receive  a  reply  in  conformity  with 
your  promise.  Yonrs,  truly,  Leon  &  H. 
Blum." 

Exhibit  B:  "Messrs.  Leon  &  H.  Blum,  Gal- 
veston, Texas— Gentlemen:  Yours  received, 
and  contents  noted,  and  will  say,  in  answer, 
I  have  been  in  no  condition  to  offer  any  set- 
tlement of  any  kind,  but  think  I  can  this 
fall.  I  wish  to  make  an  equitable  and  fair 
settlement  with  you  gentlemen,  and  you  need 
have  no  fears  but  that  I  will.  I  am  doing 
all  I  can  to  get  around,  and  you  can  rest  as- 
sured I  fully  appreciate  your  kindness.  I 
hope  to  be  down  next  month,  and  will  see 
you  in  person.  I  am,  truly  yours,  T.  J. 
Lowe." 

Plaintiffs  also  excepted  to  that  part  of  the 
Judgment  of  the  court  which  disallowed  the 
account,  and  which  refused  recovery  upon 
the  account  sued  upon.  The  defendant  ex- 
cepted to  all  the  findings  of  fact  and  conclu- 
sions of  law,  and  moved  for  Judgment  uiton 
the  findings  of  fact,  which  motion  the  court 
overruled,  and  this  was  excepted  to;  and 
thereupon  Judgment  was  entered  up  for  the 
principal  sum  named  in  the  notes,  as  set 
forth  therein,  with  interest  at  the  rate  nam- 
ed, from  the  time  interest  became  due  upon 
the  terms  stated  in  the  notes.  Motion  for  a 
new  trial  was  duly  made  by  the  defendant, 
and  overruled.  No  motion  for  a  new  trial 
was  made  by  the  plaintiffs,  the  defendants  in 
error. 

Various  assignments  of  error— to  the  effect 
that  the  Judgment  was  inconsistent  with  the 
findings  of  fact,  contrary  to  law,  and  that 
the  court  erred  in  finding  that  the  contract 
entered  into  was  not  binding  upon  the  plain- 
tiffs, and  in  overruling  the  defendant's  mo- 
tion for  Judgment  and  motion  for  a  new  trial 
—have  all  been  treated  In  oral  argument, 
and  In  the  brief  of  plaintiff  in  error,  upon  the 
proposition  that  the  contract  set  forth  in  the 
findings  of  fact  was  one  of  novation,  in 
which  the  contracting  parties,  Mungesheim- 
er &  Klein  and  Marx,  were  substituted  and 
taken  in  lieu  of  the  plaintiff  in  error,  and 
were  so  accepted  by  the  defendants  in  error, 
and  that  the  plaintiff  in  error  was  thereby  re- 
leased and  discharged  from  liability  on  ac- 
count of  the  notes  and  accounts  sued  on. 
In  order  to  sustain  this  contention,  it  Is  ar- 
gued that  "a  new  party,  in  the  person  of  J. 


meuc  10  Teiease  me  saia  x.  j.  liowe  luuy 
and  completely  from  any  liability  upon'  the 
notes  sued  upon,"  and  that,  shortly  after 
the  contract  was  made  between  Lowe  and 
Mungesheimer  &  Klein  and  J.  Harx,  con- 
cerning Blum,  Lowe  advised  Leon  Blum  of 
all  the  terms  thereof,  and  he,  in  reply,  stated 
that  "that  was  all  right,  that  he  knew  the 
parlies,  and  that  they  were  good,  and  that  he 
was  well  satisfied  with  the  arrangement 
made,"  and  that,  thereby,  Blum  and  his  firm 
became  parties  to  that  contract,  and  were 
bound  by  its  tenns  to  the  same  extent  as 
though  he  had  signed  the  firm  name  to  the 
written  contract  Upon  this  contention,  It  is 
to  be  observed  that  the  contract  was  the 
contract  of  Mungesbelmer  &  Eleln,  as  a  part- 
nership and  indlvlduaUy,  and  of  J.  Marx,  as 
president  of  the  Citizens'  Bank  of  Texarkana, 
and  of  J.  Marx  individually,  with  the  platn- 
tiflf  in  error,  and  provided  that  "we  do  here- 
by obligate  and  bind  ourselves,  as  aforesaid, 
to  release  and  relieve  the  said  T.  J.  Lowe 
from  any  and  all  obligations  unto  us,  either 
individually,  as  the  firm  of  Mungesbelmer 
&  Klein,  as  aforesaid,  and  the  said  Joseph 
Marx,  Individually  or  as  president  of  the 
Citizens'  Bank  of  Texarkana,  Texas,  as  afore- 
said, and  we  hereby  give  this  unto  the  said 
T.  J.  Lowe,  our  full  and  complete  receipt, 
for  the  consideration  aforesaid,  to  the  said 
T.  J.  Lowe,  In  settlement  of  all  notes  and 
dues  and  obligations  to  ns,  or  to  either  of  us, 
either  individually,  as  said  firm,  or  to  the 
said  Marx  as  president  of  the  said  bank, 
*  *  ♦  and  do  hereby  obligate  and  bind  our- 
selves unto  the  said  T.  J.  Lowe  to  fully  pay 
off  and  discharge  all  and  every  obligation, 
either  by  note,  account,  or  bond,  or  otherwise, 
upon  which  the  said  T.  J.  Lowe  is  principal 
and  we  are  bound,  either  as  sureties  for  the 
said  T.  J.  Lowe,  as  Indorsers,  or  otherwise, 
and  each  and  all  of  said  obligations,  notes, 
bonds,  or  other  conveyances  or  Indebtedness 
of  the  said  T.  J.  Lowe  to  any  and  all  persons, 
and  upon  which  we  may  be  bound,  either  as 
indorsers  or  sureties  for  the  said  Lowe,  in- 
dividually, or  as  a  firm  of  Mungesbelmer  & 
Klein,  or  said  Marx,  as  president  of  said 
bank.  ♦  *  *  And  we  further  obligate  our- 
selves to  fully  pay  off  and  discharge  such  bal- 
ance or  balances  as  may  be  due  upon  any 
or  either  or  all  of  the  property  this  day  con- 
veyed, and  to  release  the  said  T.  J.  Lowe 
fully  and  completely  from  any  liability  there- 
for, or  upon  any  other  obligations  whatso- 
ever, of  any  character  or  kind,  either  due  to 
us  by  him,  or  upon  any  other  demand  or 
claim  upon  which  we  may  be  liable  or  bound, 
as  sureties  or  otherwise,  with  the  said  T.  J. 
Lowe."  These  obligations,  as  well  as  all 
the  obligations  of  the  contract,  were  made 
directly  by  the  contracting  parties  to  the 
plaintiff  in  error.  In  consideration  of  them, 
he  had  conveyed  his  property  to  Munge- 
eheinier  &  Klein  and  J.  Marx.    The  convey- 


oi  Aiarz,  m  oraer  to  insure  inem  irom  losses 
liable  to  Inure  to  them,  on  account  of  ad- 
vances and  as  security.  The  contract  was 
not  made  with  the  defendants  in  error.  The 
obligations  of  the  contract  run  to  the  plain- 
tiff In  error.  The  defendants  In  error  are 
not  mentioned  In  the  contract  They  appear 
to  have  been,  at  the  time  the  contract  was 
made,  not  otherwise  considered  in  it  than  as 
they  may  have  been  included  with  other 
creditors  of  the  plaintiff  ill  error  to  whom 
Mungesbelmer  &  Klein  had  become  sureties 
for  the  plaintiff  in  error.  So  far  as  the  terms 
of  the  contract  are  concerned,  the  defendants 
In  error  do  not  appear  to  have  been  consulted. 
The  whole  arrangement  was  completed  be- 
fore they  were  advised  of  It  The  contract 
does  not  provide  that  they  should  release  the 
plaintiff  in  error,  and  accept  Mungesbelmer 
&  Klein  and  J.  Marx  as  their  debtors  upon 
the  notes  and  accounts  sued  upon  in  lieu  of 
the  plaintiff  in  error.  The  stipulations  for 
the  protection  and  release  of  the  plaintiff  in 
error  from  any  further  obligations  run  from 
the  parties  who  made  the  contract  The  de- 
fendants in  error,  by  the  terms  of  the  con- 
tract In  no  way  sought  to  be  precluded  from 
any  remedy  against  the  plaintiff  In  error. 
When  the  defendant  In  error  Leon  Blum  was 
subsequently  informed  of  the  arrangement 
he  stated  to  the  plaintiff  in  error  that  "that 
was  all  right  that  he  knew  the  parties,  and 
that  they  were  good,  and  that  he  was  well 
satisfied  with  the  arrangement  made."  But 
there  are  no  words  here,  any  otherwise  than 
the  contract  Itself,  by  which  it  can  be  shown 
that  the  defendants  in  error  ever  agreed  to 
release  the  plaintiff  in  error  upon  the  notes 
sued  upon,  or  that  the  possession  of  the  notes 
ever  changed,  or  was  sought  to  b€  changed, 
from  the  defendants  in  error,  or  that  Munge- 
sbelmer &  Klein  and  J.  Marx  ever  met  the 
defendants  in  error,  and  agreed,  with  them,  to 
pay  off  the  notes  and  accounts  sued  upon,  pro- 
vided thedefendants  In  errorwould  release  the 
plaintiff  in  error  from  any  further  obligation 
thereupon,— all  of  wlilch  would  have  been 
necessary  in  order  to  constitute  a  new  con- 
tract the  contract  of  novation,  in  which  the 
liability  of  the  plaintiff  in  error  upon  the 
notes  and  accounts  sued  upon  to  the  defend- 
ants in  error  was  obliterated,  and  Munge- 
sbelmer &  Klein  and  J.  Marx  accepted,  in 
his  lieu  and  stead,  in  such  a  manner,  as  tliat 
suit  might  be  brought  against  them  upon  the 
notes  and  accounts  sued  upon  in  this  case. 
The  findings  of  fact  by  the  court  include  no 
statement  whatever  that  the  debt  repre- 
sented by  the  notes  and  contract  sued  upon 
was  discharged,  and  that  Mungesbelmer  & 
Klein  and  3.  Marx  had  l)ecome  liable  there- 
for. 1  Pars.  Cont  219;  CampbeU  v.  Clay 
(Colo.  App.)  36  Pac.  909;  Ferguson  v.  Me- 
Bean  (Cal.)  35  Pac.  560;  Black  v.  De  Camp, 
78  Iowa,  718,  43  N.  W.  625;  ComweU  v. 
Megins,  39  Minn.  407,  40  N.  W.  610;  Johnsoa 
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T.  Ruinsey,  28  Minn.  531,  11  N.  W.  69;  Hau- 
bert  V.  Mausshardt  (CaL)  26  Pac.  899. 

It  Is  contended,  in  the  brief  of  tbe  defend- 
ants In  error,  tbat  the  cotirt  below  erred  in 
disallowing  the  10  per  cent,  attorney's  fees 
upon  the  amount  of  the  notes  at  the  time 
Judgment  was  rendered  as  provided  in  each 
of  said  notes.  No  motion  was  made  by  the 
defendants  in  error  for  a  new  trial,  and  no 
assignments  of  error  have  been  made  by  the 
defendants  In  error;  and  the  application  of 
the  defendants  in  error,  asking  that  tbe  Jadg- 
ment  of  the  court  below  be  increased  so  as  to 
contain  10  per  cent  upon  the  amount  thereof 
as  attorney's  fees  cannot  be  sustained.  The 
Judgrment  of  the  court  is  affirmed.  All  of 
the  Justices  concur,  except  DALE,  C.  J.,  who 
presided  in  the  case  below,  and  BIEBER,  J., 
who  was  of  counsel  in  the  case. 


MARTIN  T.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    Feb.  13,  1896.) 

IiAEO«!«T— InDICTMBKT— VaBIASCB— IDBK  SONAXS. 

1.  Our  statute  authorizes  the  charging  of 
different  offenses  to  hare  been  committed  by  the 
same  act,  in  different  counts  in  the  indictment; 
and  it  is  not  error  to  overrule  a  demurrer  on  tbe 
ground  that  more  tlian  one  offense  is  charged  in 
the  different  counts  in  the  indictment,  where  the 
different  counts  refer  to  the  same  criminal  trans- 
action, but  charge  different  crimes,  to  admit 
of  the  different  characters  of  proof,  where  the 
proof  may  be  uncertain. 

2.  Under  our  statute,  which  defines  larceny 
to  be  the  taking  of  personal  property  by  fraud  or 
stealth,  and  with  mtent  to  deprive  another  there- 
of, a  ctiarge  that  the  defendant  did,  at  a  time 
stated,  in  thf-  county  and  territory  of  the  indict- 
ment, unlawfully,  willfully,  and  feloniously,  take 
the  personal  property  of  another,  and  describing 
it,  and  that  the  talking  was  accomplished  by 
false  statements  as  to  the  name  of  the  party  pro- 
curing the  property,  and  as  to  his  residence,  and 
as  to  property  owned  by  ■  him,  by  which  false 
statements,  relied  upon  by  the  person  parting 
with  the  possession,  the  person  is  charged  with 
procuring  the  possession  of  the  property  under  a 
contract  of  sale,  whereby  the  title  of  the  prop- 
erty was  to  remain  in  tbe  person  parting  with 
it  until  the  purchase  money  was  paid,  which  pur- 
chase money  was  evidenced  by  two  promissory 
notes  made  in  the  assumed  name  of  the  defend- 
ant, and  attempted  to  be  secured  by  a  chattel 
mortgage,  in  the  same  name,  upon  property  not 
owned  by  him,  and  that  the  person  so  procuring 
the  ijossession  converted  the  property  to  his  own 
use,  with  the  intent  to  deprive  the  owner  (the 
person  from  whom  the  property  was  procured) 
thereof,  sufficiently  charges  the  crime  of  lar- 
ceny; and,  the  value  of  the  property  in  this  case 
being  charged  to  be  more  than  $20,  the  indict- 
ment charges  grand  larceny. 

3.  Section  5073  of  the  Laws  of  Oklahoma  of 
1893  provides:  "When  an  offense  involves  the 
commission  of,  or  an  attempt  to  commit  a  private 
injury,  and  is  described  with  sufficient  certainty 
In  other  respects  to  identify  the  act,  an  erroneous 
allegation  as  to  the  person  injured  or  intended 
to  he  injured,  is  not  material."  And  under  this 
statute  it  is  not  a  fatal  variance  because  the 
proof  shows  that  the  property  was  taken  from 
J.  S.  Lyon,  as  agent  of  the  owner,  while  the  in- 
dictment charges  that  J.  S.  Lyon  was  the  owner 
of  the  property. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Logan  county; 
before  Justice  Frank  Dale. 


In  March,  1895,  the  defendant,  Charles 
Martin,  was  indicted  by  the  grand  Jury  of 
Logan  county;  the  Indictment  being  in  three 
counts,— the  first  two  charging  grand  lar- 
ceny, and  the  third  charging  an  obtaining  of 
the  property  under  false  pretenses.  On  the 
trial  of  the  case  the  Jury,  on  March  16,  1805, 
returned  a  verdict  of  guUty  of  grand  larceny 
against  tbe  defendant,  and  judgment  was 
rendered  upon  the  verdict  sentencing  the  de- 
fendant to  imprisonment  In  the  penitentiary 
for  four  years.  From  this  Judgment  the  de- 
fendant appeals.    Affirmed. 

H.  R.  Thurston,  for  appellant.  Huston  & 
Huston,  for  the  Territory. 

BIERER,  J.  The  defendant  relies  upon 
two  assignments  of  error  for  a  reversal  of 
tbe  Judgment  of  the  district  court:  First, 
that  the  court  erred  In  overruling  defend- 
ant's demurrer  to  tbe  indictment;  second, 
that  the  court  erred  In  instructing  the  Jury 
that  there  was  not  a  fatal  variance  between 
the  indictment  and  the  proof  on  tbe  question 
of  the  ownership  of  the  property  stolen. 

Tbe  demurrer  interposed  to  the  indictment 
was  upon  two  grounds:  First,  that  the  in- 
dictment charges  more  than  one  offense;  sec- 
ond, that  the  indictment  does  not  state  facts 
sufficient  to  constitute  a  public  offense.  The 
indictment  charges  the  defendant  with  tbe 
wrongful  appropriation  of  the  property  of 
another,  in  three  different  forms.  The  dif- 
ferent counts  all  show  the  wrongful  acts  to 
have  been  committed  by  the  same  party,  on 
the  same  day,  and  specify  the  same  proper- 
ty of  the  same  value  as  being  the  subject 
of  the  crime,  and  the  person  injured  being 
the  same  person.  They  all  refer  to  the  same 
criminal  transaction  committed  by  the  de- 
fendant, but  charge  it  in  different  forms. 
The  second  count  charges  specifically,  by  a 
detail  of  the  facts  of  the  transaction,  the 
crime  of  grand  larceny.  The  third  count, 
by  an  equally  specific  detail,  charges  the 
commission  of  the  crime  of  obtaining  the 
same  property  described  in  the  second  count, 
by  false  pretenses.  The  court  committed  no 
error  in  holding  the  demurrer  bad  on  the 
ground  tbat  more  than  one  offense  Is  stated 
in  the  Indictment.  Section  18,  c  41,  p.  195, 
of  the  Session  Laws  of  Oklahoma  of  1895,  is 
an  amendment  of  section  5071  of  the  Stat- 
utes of  Oklahoma  of  1893,  and,  as  amended, 
provides:  "The  indictment  must  charge  but 
one  offense,  but  where  the  same  acts  may 
constitute  different  offenses,  or  the  proof 
may  be  uncertain  as  to  which  of  two  or 
more  offenses  the  accused  may  be  guilty  of, 
the  different  offenses  may  be  set  forth  in 
separate  counts  in  the  same  indictment  and 
the  accused  may  be  convicted  of  either  of- 
fense, and  the  court  or  Jury  trying  tbe  cause 
may  find  all  or  either  of  the  persons  guilty 
of  either  of  the  offenses  charged,  and  the 
same  offense  may  be  set  forth  in  different 
forms  or  degrees  under  different  counts;  and 
where  the  offense  may  be  commit^  by  tha 
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cutor  In  this  case  came  squarelj  within  this 
provision  of  our  criminal  procedure,  and  was 
fully  authorized  by  It  There  was  nothing  In 
the  second  ground  of  the  demurrer.  The  sec- 
ond count  of  the  Indictment  specifically  char- 
Ked  the  fraudulent  acts  by  virtue  of  which 
the  defendant  procured  the  possession  of 
the  property  stolen.  It  alleged  that  by  certain 
false  pretenses— which  were  that  the  defend- 
ant's name  was  John  Cogdell,  and  that  he  re- 
sided upon  a  specific  tract  of  land  mentioned 
in  the  Indictment,  and  that  he  had  growing 
thereon  20  acres  of  cotton— the  defendant 
procured  possession  of  the  wagon  which  Is 
the  subject  of  the  larceny,  and  of  the  value 
of  $65,  under  a  contract  of  purchase  by 
which  the  defendant,  in  the  assumed  name, 
gave  his  two  promissory  notes  therefor,  and, 
to  secure  the  same,  gave  a  chattel  mortgage, 
also  In  the  assumed  name,  and  under  which 
the  wagon  sold  was  to  remain  the  property 
of  J.  S.  Lyon  until  the  notes  were  paid.  And 
it  alleged  that,  Lyon  believing  and  relying 
upon  these  various  statements  of  the  defend- 
ant—all of  which  were  stated,  In  detail  and 
separately,  to  have  been  false  and  untrue, — 
and  believing  and  relying  upon  such  state- 
ments, he  parted  with  the  possession  of  the 
wagon,  which  wagon  the  defendant  appro- 
priated to  his  own  use  with  the  felonious  In- 
tent to  deprive  J.  S.  Lyon  of  the  same.  Un- 
der our  statute,  which  makes  the  taking  of 
personal  property  by  fraud,  with  the  Inten- 
tion of  depriving  the  owner  thereof,  larceny, 
this  count  was  amply  sufficient  to  charge  the 
crime.  This  court  has  already  passed  upon 
this  question,  in  the  case  of  Devore  v.  Terri- 
tory, 2  Okl.  562,  37  Pac.  1092,  and  It  needs 
no  further  discussion  here. 

It  is  shown  In  the  record  that  the  proof 
on  the  trial  tended  to  show  that  the  property 
was  taken  from  the  possession  of  J.  S.  Lyon, 
who  was  not  the  actual  owner  of  the  prop- 
erty, but  was  the  agent  of  the  owner;  and 
the  court  Instructed  the  Jury  on  the  ques- 
tion of  variance  between  the  indictment 
and  the  proof  as  follows:  "(4)  The  indict- 
ment charges  that  the  property  obtained  by 
the  defendant  was  the  personal  property  of 
J.  S.  Lyon,  while  the  proof  shows  that  J.  8. 
Lyon  was  the  agent  of  the  owner  of  the 
property  alleged  to  have  been  stolen.  You 
are  instructed  that  the  variance  between  the 
Indictment  and  the  proof  is,  under  our  stat- 
ute, not  material."  The  appellant  claims 
that  this  was  error,  and  that  the  variance 
which  Is  stated  In  the  Instruction  to  have 
been  shown  by  the  proof  entitled  the  defend- 
ant to  an  acquittal,  and  to  a  new  trial  upon 
his  motion  based  upon  this  ground  of  vari- 
ance. Ordinarily,  and  in  the  absence  of  a 
statute  like  ours,  the  appellant's  contention 
would  be  good;  for,  as  a  general  proposition, 
the  allegations  as  to  ownership,  in  an  indict- 
ment and  in  the  proof,  must  correspond,  and 


named  in  the  Indictment  bad  no  special  own- 
ership therein,  the  variance  Is  fataL  But 
our  statute  has  changed  this  rule.  St.  1893, 
i  5073,  provides:  "When  an  offense  Involves 
the  commission  of,  or  an  attempt  to  commit 
a  private  Injury,  and  Is  described  with  suffi- 
cient certainty  In  other  respects  to  identify 
the  act,  an  erroneous  allegation  as  to  the  per- 
son Injured,  or  Intended  to  be  Injared,  is  not 
material."  The  evidence  not  being  in  the 
record,  we  must  presume  that  it  was  suffi- 
cient to  support  the  verdict  In  all  respects, 
as  to  sufficient  certainty  to  establish  the 
Identity  of  the  acts  charged  in  the  indict- 
ment, and  that  there  was  a  variance,  not  in 
the  Identity  of  the  acts  charged,  but  as  to 
the  allegation  of  the  party  injured.  The 
crime  of  larceny  Is  one  which  involves  the 
commission  of,  or  an  attempt  to  commit  a 
private  Injury.  The  taking  and  converting 
by  one  party  of  the  property  of  another  Is 
a  private  Injury,  and  the  ofTense  of  larceny 
comes  within  this  provision  of  the  statute. 
And  the  fact  that  J.  S.  Lyon,  from  whom  the 
property  was  taken,  was  the  agent  of.  In- 
stead of,  the  real  owner,  did  not  constitute  a 
variance.  Finding  no  error  in  the  Judgment 
of  the  court.  It  is  affirmed.  All  the  Justices 
concurring,  except  DALE,  O.  J^  not  sitting. 


CITY  OP  KINGFISHER  ▼.  PRATT. 
(Supreme  Court  of  Oklahoma.    Feb.  13,  1896.) 
Rboord  on  Appbai<— Municipal  Ck>KPoiLi.Tioss— 

MlSNOMBB  IN  PlbADINGS. 

1.  Matters  which  are  not  by  statute,  aattoi^ 
ized  to  be  made  a  part  of  the  record,  except  1>T 
case  made  or  bill  of  exceptions,  cannot  be  broogbt 
to  this  court  on  a  certificate  of  the  cleric,  and  er- 
rors assinied  thereon. 

2.  While  a  municipal  corporation  should  al- 
ways be  sued  in  its  proper  name,  where  it  is  not 
80  sued,  but  is  sued  by  an  incorrect  name,  and 
the  defendant  answers,  and  goes  to  trial  without 
objection,  and  judgment  is  rendered,  without  ob- 
jection, against  the  municipal  corporation  in  its 
proper  name,  there  is  no  error. 

(Syllabus  by  the  Court) 

Error  to  district  court  Klngflsber  county; 
before  Justice  John  H.  Burford. 

Action  by  Wilson  S.  Pratt  against  the  city 
of  Kingfisher.  Judgment  for  plaintlff,'and 
defendant  brings  error.     Affirmed. 

Boynton  &  Smith  and  F.  L.  Boynton,  City 
Atty.,  for  plaintiff  in  error.  James  A.  Mo^ 
rls,  for  defendant  In  error. 

BIERER,  J.  This  cause  is  brought  here 
by  petition  In  error  to  reverse  the  Judgment 
rendered  by  the  district  court  of  Kingfisher 
county.  In  favor  of  Wilson  S.  Pratt  and 
against  the  city  of  Kingfisher,  In  the  sum  of 
$500,  for  damages  which  the  plaintiff  sus- 
tained by  reason  of  falling  into  a  deep  and 
dangerous  hole  and  excavation  In  the  streets 
of  said  city.    The  plaintiff  filed  his  complaint 
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In  the  cause  on  Marcb  4,  1893,  answer  was 
ffled  on  March  IG,  1893,  and  Judgment  ren- 
dered on  the  2l8t  day  of  February,  1S94. 

The  plaintiff  assigns  11  different  errors  for 
a  reversal  of  the  Judgment  of  the  trial  court; 
but.  If  any  error  was  committed,  there  la 
not  a  single  one  shown  by  the  record  In  the 
case.  No  case  made  or  bill  of  exceptions 
was  ever  filed,  and  the  record  could,  there- 
fore, by  transcript,  as  the  case  is  attempted 
to  be  brought  here,  only  bring  such  matters 
as  could  properly  appear  upon  the  record  of 
the  cause  without  a  bill  of  exceptions  (Mc- 
Meachan  v.  Christy  [Okl.]  41  Pac.  a82);  and 
the  questions  sought  to  be  presented  are  not 
of  this  character. 

The  plaintiff  In  error  complains  because  he 
alleges  the  suit  was  brought  by  Pratt 
against  Gage,  Callahan,  and  others,  as  presi- 
dent and  board  of  trustees  of  the  village  of 
Kingfisher  City,  and  be  claims  that  the  cor- 
poration could  not  be  sued  as  such.  The 
complaint,  as  it  appears  in  the  record,  shows 
that  the  suit  was  brought  by  Wilson  S.  Pratt 
against  the  village  of  Kingfisher  City.  It  is 
true  It  also  shows  that  the  names  of  those 
who  were  the  trustees  were  also  at  one 
time  contained  in  the  complaint;  but  these 
names  appear  to  have  been  erased  at  some 
time,  whether  before  or  after  the  complaint 
was  filed  does  not  appear  In  It  Although  it 
would  seen  to  be  shown,  by  numerous  af- 
fidavits which  are  contained  In  the  tran- 
script, that  it  was  done  after  the  suit  was 
brought,  yet  these  affidavits  cannot  be  con- 
sidered, because  they  were  never  made  a 
part  of  the  record.  The  complaint  alleged 
that  the  village  of  Kingfisher  City  was  a  mu- 
nicipal corporation.  The  answer  of  the  de- 
fendant was  a  general  denial,  excepting  that 
it  specifically  admitted  that  the  defendant 
was  a  municipal  corporation  as  charged  in 
the  complaint,  and  styled  ItseU,  also,  as  the 
"Village  of  Kingfisher  City,"  in  the  same 
manner  as  it  was  named  in  the  complaint; 
and  the  record,  properly  considered,  shows 
that  this  answer  was  filed  without  any  objec- 
tion whatever  to  the  complaint.  And  the  only 
part  of  the  record  that  we  can  consider  also 
shows  that  the  cause  proceeded  to  trial  In 
this  form,  without  any  objection  whatever, 
and  that  a  Judgment  was  rendered  against 
the  village  of  Kingfisher  City,  now  the  city 
of  Kingfisher,  also  without  any  objection  on 
the  part  of  the  defendant.  There  was,  un- 
doubtedly, a  mistake  in  the  name  of  the  de- 
fendant; for,  by  the  law  as  It  existed  In  1893, 
when  the  suit  was  brought,  the  corporation 
conid  not  have  been  the  village  of  Kingfish- 
er City.  Whether  it  was  a  city  of  the  first 
class,  or  whether  it  was  governed  by  chap- 
ter 15  of  the  Laws  of  1893,  relating  to  cities, 
towns,  and  villages,  this  would  not  have 
been  its  proper  name.  If  it  was  a  city  of 
the  first  class  the  name  of  the  defendant 
should  have  been  "City  of  Kingfisher."  Sec- 
tion 540  of  the  Statutes.  If  It  was  a  corpora- 
tion, under  chapter    15,  relating    to  cities. 


towns,  and  villages.  It  should  have  been. sued 
by  the  name  of  "Town  of  Kingfisher."  Sec- 
tion 658.  But  the  defendant  waived  any  ob- 
jection to  this  defect  by  filing  its  answer,  and 
going  'to  trial,  and  letting  Judgment  be  ren- 
dered in  its  proper  name  without  objection. 
We  say  "in  Its  proper  name"  because  there 
Is  no  contention  but  that,  at  the  time  the 
Judgment  was  rendered,  the  defendant's 
name  was  "City  of  Kingfisher." 

There  was  a  motion  to  set  aside  this  Judg- 
ment on  account  of  various  defects  and  Ir- 
regularities in  the  proceedings,  but  this  was 
never  Incorporated  into  the  record  by  case 
made  or  bill  of  exceptions,  and  the  rulings 
thereon  cannot  be  reviewed.  No  reversible  er- 
ror appearing  in  the  .record  of  the  cause,  the 
Judgment  must  be  affirmed,  which  is  accord- 
ingly done,  at  the  cost  of  the  plaintiff  in  er- 
ror.    All  the  Justices. concurring, 

BURFORD,  J.,  not  sitting: 


DIGGS  V.  LOBITZ,  City  Treasurer. 
(Supreme  Court  of  Oklahoma.    Feb.  13,  1896.) 

MdN10I1>AL    COKPOBATIONS  —  Trbasubt   War- 
RiNTS— PatMBNT— FUNDINO  BoNDS. 

1.  Treasury  warrants,  issued  by  a  dty  of 
the  first  class,  and  duly  registered,  and  not  paid 
for  want  of  fnnds,  and  subsequently  included  in 
an  issue  of  funding  bonds  regularly  issued  by 
said  city,  are  payable  only  from  funds  realized 
from  the  sale  of  said  bonds,  and  are  not  payable 
from  fnnds  in  the  treasury  applicable  to  cur- 
rent expenses. 

2.  When  bonds  are  issued  for  the  purpose  of 
funding  outstanding  warrant  indebtedness,  the 
warrants  embraced  within  such  t>onds,  and  for 
the  paymeni  of  which  said  bonds  are  issued,  be- 
come merged  in  said  bonds,  and  the  fund  realized 
from  the  sale  of  such  bonds  is  a  special  trust 
fund  for  the  payment  of  the  warrants  so  merged, 
and  said  fund  cannot  be  diverted  to,  or  used  for, 
any  other  purpose;  and,  until  said  bonds  are 
sold,  payment  of  such  warrants  is  necessarily 
suspended. 

3.  One  who  deals  with  a  municipal  corpora- 
tion deals  with  it  with  reference  to  the  laws 
regulating  the  mainer  in  which  such  corporation 
shall  pay  its  obligations;  and  when  such  person 
takes  a  warrant  on  the  city  treasury,  he  is  bound 
to  know  the  law  authorizing  such  ci^  to  bond 
said  warrant,  and  that  payment  of  his  warrant 
may  be  postponed  thereby. 

4.  TLe  law»  regulating  the  issue  and  regis- 
tration of  warrants,  and  for  issue  and  sale  of 
bonds  for  the  purpose  of  reaUzing  a  fund  out  of 
which  to  pay  rach  warrants,  are  pari  materia, 
and  must  be  construed  with  reference  to  each 
other. 

5.  The  statute  prohibits  the  payment  of  war- 
rants not  embraced  in  the  funding  bonds  from  the 
funds  realized  from  sale  of  bonds,  and  a  viola- 
tion of  this  statute  is  made  a  misdemeanor. 

(Syllabus  by  the  Court) 

Original  petition  by  James  B.  DIggs 
against  James  Lobitz,  treasurer  of  the  city 
of  Perry,  for  mandamua     Writ  denied. 

J.  B.  DIggs,  for  appellant  W.  M.  Bowles, 
for  appellee. 

BURFORD,  J.  This  Is  an  original  action 
in  this  court,  brought  by  the  plaintiff  to  ^ro- 
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of  which  the  plaintiff  alleges  he  is  the  owner. 
The  alternative  writ  and  the  return  consti- 
tute the  pleadings.  It  appears  from  the  al- 
ternatiTe  writ  that  the  city  of  Perry  Is  a  city 
of  the  first  class,  under  the  laws  of  the  ter- 
ritory of  Oklahoma,  and  has  been  ever  since 
October,  1893;  that  the  defendant,  Lobltz, 
is  the  treasurer  of  said  city  of  Perry,  and,  as 
such  othcer,  has  in  his  possession,  belonging 
to  said  city,  a  sufficient  amount  of  money  In 
the  general  fund  to  pay  all  the  registered 
outstanding  warrants  of  said  city  up  to  and 
including  registered-  No.  624,  of  which  the 
plaintiff,  Diggs,  Is  the  owner;  that  the  plain- 
tiff, Diggs,  presented  said  warrant  No.  624 
to  the  said  Lobltz  for  payment  on  the  2d  day 
of  December,  1895,  and  that  said  payment 
was  refused  by  said  treasurer;  that  said 
warrant  is  for  a  valid  indebtedness  of  said 
city,  and  was,  on  the  28th  day  of  March, 

1894,  presented  to  the  treasurer  for  pay- 
ment, and  payment  refused  for  want  of 
funds,  at  which  time  said  warrant  was  duly 
registered,  and  became  entitled  to  payment 
out  of  the  general  funds  of  sai3  city  in  the 
order  of  its  registration.  An  alternative  writ 
was  allowed  by  Associate  Justice  BIERER, 
returnable  before  this  court.  The  city  treas- 
urer filed  his  return  to  the  alternative  writ  on 
the  7th  day  of  January,  1896,  in  which  it  is  al- 
leged, in  substance,  that  on  the  9th  day  of  No- 
vember, 1805,  the  city  of  Perry  funded  its 
outstanding  warrant  Indebtedness,  and  Issued 
bonds  therefor,  which  bonds  were  approved, 
signed,  and  delivered  by  the  district  court  to 
said  treasurer;  that  the  warrant  in  question 
is  one  of  the  warrants  embraced  within  said 
bonds,  and  for  the  payment  of  which  said 
bonds  were  issued;  that  said  bonds  are  now 
in  the  hands  of  the  city  treasurer  for  sale, 
but  unsold  at  the  date  of  said  return.  Said 
treasurer  further  alleges  that  he  has  no  au- 
thority to  pay  any  warrant,  for  the  payment 
of  which  said  bonds  were  Issued,  from  any 
funds  in  his  bauds  at  this  time,  but  is  re- 
quired to  pay  the  same  from  the  proceeds  of 
the  sale  of  said  bonds  only.  Upon  the  facts 
shown  by  the  writ  and  return,  the  plaintiff 
has  moved  for  Judgment  on  the  pleadings. 

But  one  question  is  presented  for  our  con- 
sideration. The  case  has  not  been  briefed, 
and  in  the  oral  argument  no  authorities  were 
cited  bearing  upon  the  identical  question 
here  presented.  The  question  calls  for  an 
Interpretation  of  our  statutes  relating  to  war- 
rant and  bonded  Indebtedness  of  cities  of  the 
first  class.  It  is  conceded  that  the  warrant 
in  question  was  for  a  valid  claim,  and  regu- 
larly Issued,  and  registered  for  the  lack  of 
funds  to  meet  its  payment  at  the  time  of  the 
presentation.  It  is  also  conceded.  In  the  ar- 
gument,  that,   in  the  month  of  November, 

1895,  the  city  of  Perry,  by  Its  proper  ofll- 
cers.  went  before  the  district  court  of  that 
county,  and  proceeded  to  and  did  issue  bonds 


embraced   within   said   bonds,   and  for  the 
payment  of  which  said  bonds  were  issued. 
It  is  contended  by  the  plaintiff  that,  inas- 
much as  the  statute  which  provides  for  the 
issuance  of  warrants  on  the  city  treasury  re- 
quires that  said  warrants  shall  be  paid  in 
the    order   of   their   registration,    whenever 
funds  are  In  the  hands  of  the  treasurer  suf- 
ficient to  meet  the  same,  the  issuance  ot 
funding  bonds  does  not  defeat  this  right,  bat 
that  the  warrants  embraced  within  Ihe  fund- 
ing bonds  are  still  payable,  within  the  order 
of  their  registration,  from  any  funds  in  the 
hands  of  the  treasurer,  and  that,  when  said 
bonds  are  sold,  the  funds  realized  from  such 
sale  should  be  applied  to  the  payment  of  an 
equal  amount  of  outstanding  warrants,  in 
the  order  of  their  registration,  without  any 
reference  to  the  question  as  to  whether  or 
not  such  warrants  were  in  existence  at  the 
time  of  the  issuance  of  such  bonds.    This 
contention  is  untenable,  under  the  provisions 
of  the  statute  relating  to  the   subject  of 
municipal  indebtedness.     These  bonds  wwe 
issued  under  an  act  of  the  legislative  assem- 
bly, approved  March  8,   1895.    Sess.  Laws 
1895,  c.  7,  p.  63.     By  the  provisions  of  said 
act,  any  city  of  the  first  class  is  authorized 
and  empowered  to  refund  Its  outstanding  le- 
gal warrant  indebtedness  in  the  order  of  r^- 
Istratlon,  and  to  issue  bonds  for  that  pur- 
pose In  a  sum  not  exceeding  the  amount  of 
such  indebtedness,  nor  in  excess  of  4  per 
cent  of  the  assessed  valuation,  according  to 
the  last  preceding  assessment  of  such  m^aI^ 
ipallty.     The  act  further  provides  the  means 
of  determining  the  amount  of  indebtedness, 
the  manner  in  which  the  officers  shall  pro- 
ceed, and  how  the  bonds  shall  be  signed,  is- 
sued,  and   delivered   to  the  treasurer,  and 
sold.     It  is  provided  in  section  4,  among  oili- 
er things,  that  "the  proceeds  of  such  bonds 
shall  be  applied  to  the  payment  of  the  oat- 
standing  warrant  Indebtedness  and  the  in- 
terest upon  the  same,  and  for  no  other  pur- 
pose."   The  act  further  provides  for  the  levy 
of  a  sufficient  amount  of  tax  each  year  to 
pay  the  annual  Interest  upon  the  bonds,  and, 
at  the  proper  time,  a  levy  sufficient  to  pay 
the  principal  of  said  bonds  as  the  same  In- 
comes due.     Section  8  of  said  act  Is  as  fol- 
lows:    "Any  person  who  shall  appropriate^ 
use,  aid  or  abet  In  the  appropriation  or  us- 
ing any  of  the  funds  mentioned  in  this  act 
for  any  other  purpose  tlian  as  in  this  act 
provided,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  Bliali 
be  fined  in  a  sum  double  the  amount  of  mon- 
ey so  appropriated  or  used,  and  Imprisoned 
In  the  county  jail  for  not  less  than  three 
months,  nor  more  than  one  year,  and  be  and 
his  bondsmen  shall  also  be  liable  In  a  civil 
action  for  the  amount  so  appropriated  or 
used  to  be  prosecuted  by  any  bondholder  or 
other  party  entitled  thereto."    By  section  10, 
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the  interest  coupons  upon  such  bonds,  so 
soon  as  they  become  due,  are  made  receiv- 
able In  payment,  the  same  as  money,  for 
taxes  due  the  city. 

A  person  who  deals  with  a  municipal  corpo- 
ration deals  with  it  with  reference  to  the  law 
governing  such  corporation,  and  is  bound  by 
such  law.  The  law  providing  the  means  and 
manner  of  payment  by  a  municipal  corpora- 
tion is  incorporated  into,  and  becomes  a  part 
of,  any  contract  between  such  corporation 
and  any  other  person.  When  the  plalntlfC  in 
this  case  accepted  his  warrant  from  the 
municipal  authorities,  he  took  it  subject  to 
the  conditlous  and  on  the  terms  prescribed  by 
law  for  Its  payment.  The  law  at  that  time 
provided  that,  when  such  warrant  was  is- 
sued, it  should  be  presented  to  the  treasurer 
for  payment;  and,  if  no  funds  were  in  the 
treasury  for  the  payment  of  the  same,  the 
treasurer  was  required  to  Indorse  the  same, 
"Not  paid  for  want  of  funds,"  and  register 
the  same  In  a  book  kept  for  that  purpose,  and 
tbe  payment  of  said  warrant  was  then  post- 
poned until  such  time  as  it  could  be  paid  from 
funds  to  come  into  the  treasury,  in  the  order 
of  its  registration.  The  law  at  that  time 
authorized  cities  of  tbe  first  class  (St.  1893, 
art.  6,  c.  9,  p.  137),  to  issue  bonds  for  the 
purpose  of  funding  the  warrant  indebtedness 
Incurred  in  the  necessary  operation  of  such 
city.  The  mode  of  procedure,  the  manner  of 
determining  the  amount  of  the  indebtedness, 
and  the  class  of  Indebtedness  for  which  bonds 
might  be  issued,  were  the  same  as  under  the 
present  statute;  the  only  difference  being  the 
time  for  which  said  bonds  may  run.  Under 
that  law,  the  bonds  were  required  to  be  sold 
at  not  less  than  par,  and  the  proceeds  held 
as  a  special  fund  in  the  hands  of  the  treas- 
urer for  the  payment  of  the  Indebtedness  for 
which  said  bonds  were  Issued.  These  provi- 
sions of  law,  together  with  those  heretofore 
mentioned,  entered  into  and  became  part  of 
plaintiff's  contract  with  the  city  of  Perry. 
He  accepted  his  warrant  with  notice  of  the 
fact  that  the  city  might  fund  the  same,  to- 
gether with  other  warrants,  by  issuing  bonds 
for  the  payment  thereof,  and,  if  such  power 
was  exercised  by  the  city,  he  must  then  look 
solely  to  the  fund  arising  from  the  sale  of 
such  bonds  for  the  payment  of  his  warrant. 
It  was  evidently  the  purpose  of  the  legis- 
lature to  provide  a  means  by  which  munici- 
pal coriwrations  of  this  character  might  be 
as  near  as  possible  placed  upon  a  cash  basis. 
The  manner  in  which  our  cities  were  settled 
and  organized  made  it  necessary  to  incur  con- 
siderable indebtedness  prior  to  the  time  when 
any  money,  by  operation  of  the  revenue  laws, 
would  come  Into  the  treasury  for  the  pay- 
ment of  current  expenses.  It  was  contem- 
plated that  warrants  would  be  issued  for 
such  Indebtedness,  and  that  the  same  should 
be  presented  for  payment,  and  registered  In 
their  order  of  presentation,  after  which  time 
they  would  draw  interest.  It  was  further 
contemplated  or  Intended  that  such  coii>ora- 


tlons,  so  soon  as  it  should  be  deemed  expedi- 
ent, should  issue  bonds  for  the  purpose  of 
funding  said  outstanding  warrant  indebted- 
ness, and  that  the  proceeds  arising  from  the 
sale  of  such  bonds  should  become  a  special 
fund  for  the  payment  of  the  warrants  em- 
braced within  such  bonds,  or  for  which  said 
bonds  were  issued.  The  revenues  thereafter 
coming  into  the  treasury  from  ordinary 
sources  could  be  applied  to  the  payment  of 
current  expenses,  and,  by  tbe  issue  of  the 
bonds,  the  payment  of  the  prior  indebtedness 
would  be  postponed  to  a  time  when  the  in- 
habitants of  such  municipality  would  be  bet- 
ter able  to  meet  the  obligations  incurred  at 
a  time  when  they  had  no  means  of  payment. 
That  it  was  intended  that  the  proceeds  of 
such  bonds  should  only  be  applied  to  the 
payment  of  the  warrants  for  which  such 
bonds  were  issued  is  clear  from  the  provision 
contained  in  section  4,  c.  7,  Acts  1895,  to  wit: 
"The  proceeds  of  such  bonds  shall  be  applied 
to  the  payment  of  the  outstanding  warrant 
Indebtedness  and  the  interest  upon  the  same, 
and  for  no  other  purpose."  This  provision 
refers  to  the  outstanding  warrant  indebted- 
ness embraced  or  included  within  the  bonds, 
and  does  not  refer  to  outstanding  warrant  in- 
debtedness generally.  This  is  further  evi- 
denced by  tbe  provisions  of  section  9,  hereto- 
fore set  out,  which  make  it  a  misdemeanor  to 
misappropriate  or  divert  any  of  the  funds 
arising  from  the  sale  of  said  bonds  to  any 
other  purpose  than  that  contemplated  in  the 
act  If,  as  contended  by  plaintiff,  the  treas- 
urer of  the  city  of  Perry  should  continue  to 
pay  the  warrants  embraced  in  said  bonds 
from  current  funds  In  the  order  of  their  reg- 
istration, until  such  time  as  the  proceeds  of 
said  bonds  are  available  for  such  purpose, 
then  it  would  be  necessary  to  redeem,  from 
the  proceeds  of  said  bonds,  warrants  issued 
since  tbe  issuing  of  said  bonds,  and  thus  ap- 
ply the  same  to  the  payment  of  the  indebted- 
ness which  was  not  in  existence  at  the  time 
said  bonds  were  issued.  This  would  defeat 
the  purpose  of  the  statute,  and  the  intention 
of  the  legislature,  and  violate  its  express  pro- 
visions. 

It  was  contended  In  argument,  that,  inas- 
much as  the  bonds  had  not  been  sold,  the 
plaintiff  had  a  right  to  the  payment  of  his 
warrant  out  of  the  general  fund.  This,  upon 
its  face,  would  seem  equitable  and  Just,  but 
we  are  not  dealing  with  equity  in  this  case, 
but  with  the  interpretation  of  statutes;  and. 
If  the  law  under  which  he  contracted,  and 
which  he  was  bound  to  know,  works  a  hard- 
ship upon  him,  he  is  In  no  position  to  com- 
plain. There  Is  no  compulsion  upon  any  one 
to  contract  with  or  serve  a  municipal  conwra- 
tlon,  but,  when  one  does  contract  with  or 
render  services  to  such  corporation,  he  must 
take  his  pay  in  the  manner  provided  by  law. 

It  was  further  contended,  in  the  argument, 
that  the  repeal  of  the  act  of  1890,  providing 
for  funding  outstanding  warrant  Indebted- 
ness, and  the  substitution  therefor  of  tbe  act 
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of  1895,  to  fn  conflict  with  the  constitutional 
provision  that  prohibits  the  legislature  from 
enacting  any  law  Impairing  the  obligation  of 
a  contract  There  Is  no  force  In  this  conten- 
tion. A  careful  comparison  of  the  two  stat- 
utes will  reveal  the  fact  that  there  la  no  ma- 
terial difference  In  the  mode  of  payment  pre- 
scribed by  the  two  acts.  In  each  the  city  of 
Perry  was  authorized  to  fund  Its  outstand- 
ing warrant  Indebtedness  by  Issuing  Interest- 
bearlug  bonds,  from  the  proceeds  of  the  sale 
of  which  such  warrant  Indebtedness  was  pay- 
able. Each  constituted  the  funds  arising 
'  from  the  sale  of  the  bonds  a  special  trust 
fund  for  the  payment  of  such  warrants. 
Each  provided  for  the  levy  of  a  special  tax 
to  be  applied  to  the  payment  of  the  bonds  and 
Interest.  Each  contemplated  a  sale  of  the 
bonds  for  cash,  and  the  payment  of  the  war- 
rants in  cash.  The  argument  made,  that  a 
holder  of  warrants  might  be  permitted  to  ex- 
change with  the  treasurer  for  bonds  of  an 
equal  amount,  and,  under  the  old  law,  get  a 
bond  running  10  years,  while,  under  the  later 
law,  he  would  be  required  to  take  a  bond 
running  20  or  SO  years.  Is  not  tenable,  for  the 
reason  that  such  action  is  not  contemplated 
by  either  statute.  While  there  would  be  no 
irregularitj  In  the  city  treasurer  accepting 
$100  in  warrants,  and  delivering  to  the  holder 
thereof  a  $100  bond,  or  any  other  equal 
amounts,  such  transaction  would,  under  the 
law,  be  classed  as  a  cash  sale  of  the  bond, 
and  a  cash  redemption  of  the  warrants;  and 
there  Is  no  obligation  upon  a  warrant  bolder 
to  exchange  his  warrants  for  bonds,  and 
none  on  the  treasurer  to  exchange  a  bond  for 
warrants,  but  the  treasurer  Is  bound  to  sell 
the  bonds  whenever  he  can  realize  cash,  and 
Is  then  bound  to  apply  the  cash  realized  from 
the  sale  of  the  bonds  to  the  payment  of  the 
Identical  warrants  for  which  said  bonds  were 
issued;  and.  If  he  should  apply  the  proceeds 
from  the  sale  of  the  bonds  to  the  payment  of 
any  other  Indebtedness  than  the  warrants  for 
which  the  bonds  were  Issued,  he  would  be 
guilty  of  a  misdemeanor,  as  provided  in  sec- 
tion 9  of  the  act  of  1895.  As  we  have  here- 
tofwe  said,  no  authorities  have  been  cited 
bearing  upon  the  construction  of  these  stat- 
utes, and  we  are  left  to  gath»  the  legislative 
Intent  from  the  several  acts  In  relation  to 
this  matter,  and  from  the  general  history  of 
the  matters  to  which  such  legislation  relates. 
If,  as  complained  by  plaintiff,  circumstances 
render  It  Impossible  for  the  city  of  Perry  to 
sell  her  bonds,  and  he  Is  thus  postponed  for 
an  indefinite  period  for  the  payment  of  his 
warrant,  this  Is  a  subject  for  future  legisla- 
tive action.  It  Is  the  duty  of  courts  to  In- 
terpret and  apply  the  law  as  they  find  It,  and 
not  encroach  upon  the  province  of  the  legis- 
lative branch  of  government,  unless  some  or- 
ganic law  or  constitutional  provision  has  been 
violated  by  the  legislative  action.  If  legisla- 
tive enactments  work  hardships  upon  Indi- 
viduals, they  must  look  to  such  department 
for  relief.     It  Is,  Indeed,  unfortunate,  If  our 


local  conditions  and  our  financial  standln; 
abroad  is  such  that  municipal  bonds  can  fiud 
no  market;  but,  In  the  meantime,  the  law 
has  fixed  a  rate  of  Interest  which  a  credit:? 
of  such  municipality  shall  receive  until  sucb 
time  as  his  obligation  can  be  liquidated  in 
the  manner  prescribed  by  the  law  under 
which  he  became  a  creditor  of  sucb  muDici- 
pallty.  When  "bonds  are  Issued  for  the  pur- 
pose of  funding  municipal  indebtedness  of  a 
county  or  city,  such  bonds  are  Issued  for  tbe 
purpose  of  realizing  funds  for  the  payment 
of  certain  specific  warrant  Indebtedness,  and 
such  fund  can  be  applied  to  uo  other  putpoi<e. 
Such  warrants  become  merged  within  sueb 
bonds,  and  are  not  thereafter  payable  from 
any  othei  fund  or  any  other  source,  unless 
such  bonds  should  in  some  proper  manner  lie 
canceled.  Nor  can  the  fund  arising  from  ttie 
sale  of  such  bonds  be  applied  to  the  payment 
of  any  other  Indebtedness  than  the  warrants 
Included  within  the  bonds. 

It  appearing,  from  the  facts  In  this  case, 
that  the  plaintiff's  warrant  has  been  merged 
Into  the  funding  bonds  Issued  by  the  city  of 
Perry,  he  le  not  entitled  to  have  said  warrant 
paid  out  of  the  general  fund  In  the  hands  of 
the  treasurer.  The  general  f  tmd  In  the  hands 
of  the  city  treasurer  Is  Intended  for  the  pur- 
pose of  meeting  current  expenses,  and  is  .tp- 
pllcable  to  the  payment  of  registered  war- 
rants. In  the  order  of  theh:  registration,  which 
are  not  embraced  within  the  bonds.  The  per- 
emptory writ  Is  denied,  at  costs  of  the  plain- 
tiff.   AH  tbe  Justices  concurring;. 


JONES  V.  TERRITORY. 

(Supreme  Court  of  Oklahoma.    Feb.  13,  1896.) 

HoMicisB  —  Indictiibst  —  Verdict — Sentcscb  — 

JuDouENT — Rendition  and  Bhtrt — Time  or 

Takinu  Effect — Appeal— Rbookd. 

1.  Every  good  char|;e  in  an  indictment  for 
murder  embraces  the  crime  of  manslaagbter,  in 
some  of  its  grades;  and  a  verdict  of  a  jury 
which  finds  "the  defendant  guilty,  as  charged  in 
the  indictment,  of  inanjlaughter  in  the  firet  de- 
gree," 1b  BufiBdently  certain  to  warrant  a  judg- 
ment of  guilty  of  manslaughter  in  the  firet  degree, 
and  does  not  find  the  defendant  guilty  of  tvo 
offenses. 

2.  A  judgment  in  a  criminal  cause  takes  ef- 
fect from  the  date  of  its  entry,  unless  a  different 
time  is  fixed  by  the  court,  and  the  person  convict- 
ed cannot  romplain  of  the  failure  of  the  court  to 
name  a  date  at  wluch  his  impriaonment  shall 
commence. 

S.  Ail  presumptions  that  may  be  riglitfully 
entertained  by  an  appellate  conrt  in  a  olminal 
cause  are  in  favor  of  the  regularity  of  the  pro- 
ceedings below,  and  one  complaining  of  error  in 
the  trial  court  mut.t  bring  enough  of  the  record 
to  the  appellate  court  to  make  manifest  sncb  er- 
ror. Wliere  only  a  partial  record  is  relied  up- 
on, every  error  complained  of  mnst  he  made  to 
affirmatively  appear.  If  the  whole  record  is  be- 
fore the  court,  and  from  such  record  it  does  not 
affirmatively  appear  that  esaential  requirements 
liave  been  complied  wivh  in  the  trial  court  then 
no  prpsumptions  can  be  entertained  in  favor  of 
the  regularity  of  such  procedings.  But  this  rule 
does  not  prevail  in  the  absence  of  the  record. 

4.  No  particular  language  or  form  of  words 
Is  necessary  in  rendering  and  recording  a  jads- 
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ment  of  conviction  In  a  criminal  cause ;  and  where 
the  words  "commsnded  by  the  court"  are  used, 
instead  of  the  usual  form,  "considered  and  ad- 
judged by  the  court,"  it  is  sufiicient  on  appeal. 

5.  The  prisoner  may  waive  the  statutory 
time  allowed  between  time  of  trial  and  judgment; 
and  where  sentence  was  pronounced  the  next  day 
after  verdict,  and  the  record  does  not  show  that 
objection  was  made,  or  additional  time  asked, 
we  will  presume  that  the  prisoner  waived  such 
time. 

6.  An  appellate  court  cannot  say,  as  a  mat- 
ter of  law,  that  a  sentence  to  50  years'  imprison- 
ment for  manslaughter  in  the  first  degree  is  cruel 
and  unasuaJ  punishment,  the  statute  fixing  the 
punishment  at  any  period  not  less  than  four 
years;  there  being  nothing  in  the  record  showing 
the  age  or  previous  character  of  the  prisoner,  or 
the  circumstances  under  which  the  crime  was 
committed. 

7.  There  is  no  requirement  that  an  indict- 
ment shall  contain  a  recital  of  the  drawing,  se- 
lecting, and  impaneling  of  the  grand  jury  which 
found  such  indictment.  Such  proceedings  are 
had  prior  to  the  finding  of  an  indictment,  by 
the  court  or  its  officers,  and  are  proper  to  be  re- 
corded in  the  journals  of  the  court.  What  rea- 
sons that  may  have  once  existed  in  olden  times 
for  the  recital  of  these  matters  in  an  indictment 
have  long  since  ceased. 

8.  This  court  will  not  review  the  action  of 
the  trial  court  in  overruling  a  motion  for  new 
trial  unless  the  motion  for  new  trial  is  made 
part  of  the  record  in  some  of  the  modes  prescrib- 
ed by  statute.  Attaching  it  to  the  papers  filed 
in  this  court  does  not  make  it  part  of  the  rec-' 
ord. 

9.  The  practice  of  presenting  alleged  errors 
for  the  consideration  of  this  court,  which  have 
nothing  in  the  record  for  a  basis,  is  not  to  be 
commended,  and  should  not  be  indulged  in,  as  it 
consumes  valuable  time  without  profit. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Payne  comity. 
Tom  Jones  was  convicted  of  manslaagbter, 
and  api>ealB.    Affirmed. 

C.  R.  Buckner  &  Sou,  for  appellant.     C.  A. 
Qalbraltli,  Atty.  Gen.,  for  the  Territory. 


BURFORD,  J.  The  appellant,  Tom  Jones, 
was  prosecuted  In  the  district  court  of  Payne 
county  for  the  crime  of  murder,  tried  by  Jury, 
and  convicted  of  manslaughter  in  the  first 
degree,  and  sentenced  to  50  years  in  the  ter- 
ritorial penitentiary  at  Lansing,  Kan.  He 
brings  the  cause  to  this  court  upon  certified 
copies  of  the  indictment  and  Journal  entries, 
embracing  the  trial,  verdict  of  the  Jury, 
and  Judgment  and  sentence  of  the  court.  No 
other  parts  of  the  record,  or  proceedings  of 
the  trial  court,  are  before  this  court 

The  asslgument  of  error  contains  13  al- 
leged errors,  the  first  of  which  is  as  follows: 
"The  verdict  of  the  Jury  finds  the  defendant 
£rnUty  of  two  offenses,  both  of  murder  and 
manslaughter  in  the  first  degree."  The  ver- 
dict, as  set  out  In  the  Journal  entry,  is  as  fol- 
lows: "Territory  of  Oklahoma  vs.  Tom  Jones. 
Verdict  of  Jury.  We,  the  Jury  In  the  above- 
entitled  cause,  do,  upon  our  oaths,  find  the 
defendant  guilty,  in  manner  and  form  as 
charged  in  the  Indictment,  of  manslaughter 
in  the  first  degree.  N.  S.  Davis,  Foreman." 
There  is  no  merit  in  the  contention  that  this 
verdict  finds  the  defendant  guilty  of  two 
crimes.  The  indictment  charges  murder  in 
T.4:3F.no.8— 68 


the  usual  form,  and  embraces  within  its 
terms  the  charge  of  manslaughter  in  the  first 
degree.  It  was  proper,  on  a  trial  of  the  charge 
of  murder,  for  the  Jury  to  find  the  defend- 
ant guilty  of  any  charge  necessarily  embraced 
within  that  contained  in  the  Indictment;  and 
the  Jury,  in  their  verdict,  make  certain  that 
wlilch  they  Intended  to  do,  by  finding  the 
defendant  guilty  of  manslaughter  in  the  first 
degree,  in  manner  and  form  as  charged  in 
the  indictment 

The  second  alleged  error  is,  "The  Judg- 
ment and  sentence  is  erroneous,  for  being  in- 
definite and  uncertain."  There  are  two 
Journal  entries  in  the  record,  each  signed  by 
the  presiding  Judge,  and  each  embracing  in 
part  the  final  Judgment  and  sentence  of 
the  court;  and  these  mnst  be  construed  to- 
gether, in  determining  what  Judgment  the 
court  rendered.  From  this  record  it  appears 
that  motions  for  a  new  trial  and  in  arrest 
of  Judgment  were  filed  by  the  defendant,  and 
each  overruled  by  the  court,  to  which  the  de- 
fendant excepted,  after  which  the  court  pro- 
ceeded to  pronounce  Judgment  to  the  effect 
that  the  defendant  was  guilty  of  manslaugh- 
ter In  the  first  degree,  as  found  by  the  Jury, 
and  that  be  be  pimished  by  confinement  in 
the  territorial  penitentiary  of  Oklahoma,  at 
Lansing,  In  the  state  of  Kansas,  for  a  pe- 
riod of  50  years,  and  that  the  sheriff  of 
Payne  county,  Okla.,  transport  the  defend- 
ant, Tom  Jones,  to  said  penitentiary,  and  de- 
liver him  to  the  warden  thereof,  and  that 
he  be  remanded  to  Jail  until  such  time  as 
It  should  be  convenient  for  the  sheriff  to  ex- 
ecute the  order.  The  defendant  was  then 
informed  of  his  right  of  appeal,  and  bond 
fixed  at  the  sum  of  $10,000,  and  time  given 
to  make  and  serve  a  case  for  the  supreme 
court  The  Judgment  conforms  to  the  usual 
requirements  of  law,  and  we  find  no  cause 
for  objection  to  the  same. 

The  third  assignment  is,  "The  Judgment 
falls  to  state  the  date  at  which  the  sentence 
shall  commence."  There  Is  nothing  In  this 
objection.  All  Judgments  and  sentences  in 
criminal  cases  take  effect  and  begin  to  operate 
from  the  date  of  their  entry,  unless  a  differ- 
ent time  be  fixed  by  the  court  in  the  Judg- 
ment itself.  There  is  no  uncertainty,  as  ap- 
pears from  the  record  before  us. 

It  is  claimed  in  the  fourth  assignment  of 
error  that  "the  court  failed  to  inform,  or 
have  the  clerk  Inform,  the  defendant  of  the 
nature  of  the  indictment  and  his  plea  and 
the  verdict,  as  required  by  statute."  Uix>n 
the  record  before  us,  we  are  unable  to  deter- 
mine whether  this  objection  is  well  taken  or 
not.  We  will  not  presume  that  it  was  not 
done.  All  presumptions  which  the  court 
may  rightly  entertain  In  a  criminal  cause  are 
in  favor  of  the  record,  and  of  the  regularity  of 
the  proceedings  before  the  trial  court  One 
alleging  error  In  an  appellate  court  must 
make  such  error  manifest,  by  bringing  such 
parts  of  the  record  before  the  court  as  will 
disclose  that  the  matters  complained  of  wer» 


Digitized  by 


Google 


rignxs  01  uie  paraee  compiainuig.  xoere  oe- 
Ing  nothing  before  us  bat  tbe  Indictment  and 
final  judgment,  we  must  presume  tliat  all 
intermediate  steps  necessary  to  support  tbe 
Judgment  -were  regularly  taken  by  the  trial 
court  If  the  whole  record  was  before  us, 
and  from  such  record  there  was  no  affirmative 
showing  that  essential  requirements  had  been 
complied  with,  then  no  presumptions  would 
be  entertained  In  favor  of  the  trial  court, 
but  this  rule  does  not  prevail  In  the  absence 
of  the  record. 

It  is  alleged  in  the  fifth  assignment  that 
"tbe  Judgment  does  not  state  what  crime  the 
defendant  Is  sentenced  for."  Tbe  judgment 
does  state  that  he  Is  sentenced  for  manslaugh- 
ter In  the  first  degree,  as  found  In  tbe  ver- 
dict of  the  Jury,  and  tbe  verdict  of  the  jury 
finds  him  guilty  as  charged  In  tbe  Indict- 
ment. This  meets  every  requirement  of  law 
or  practice,  and  the  objection  Is  without 
merit. 

In  the  sixth  assignment  of  error,  complaint 
is  made  that  In  tbe  judgment  tbe  language 
Is  used  that  it  Is  "commanded  by  tbe  court 
that  the  defendant,"  when  tbe  words  should 
be,  "It  is  considered  by  the  court."  In  one 
of  tbe  Journal  entries  the  language  is,  "It  is 
therefore  commanded  and  ordered  that  the 
-defendant,"  while  in  the  other  these  words 
'Occur:  "It  Is  therefore  considered,  adjudg- 
«d,  and  decreed  by  the  court  that  the  de- 
fendant." Either  of  these  forms  Is  sufficient, 
but,  if  the  one  complained  of  should  be  de- 
fective, it  is  cured  by  the  other. 

It  is  next  contended.  In  tbe  seventh  as- 
signment, that  "tbe  court  erred  In  pronounc- 
ing sentence  without  having  first  set  a  day, 
as  required  by  the  statute."  In  the  absence 
of  any  record  before  us,  we  will  presume 
that  this  was  done. 

Tbe  eighth  assignment  of  error  is,  "The 
court  erred  in  pronouncing  sentence  the  next 
day  after  the  verdict  was  returned,  when 
the  court  did  not  adjourn  for  ten  days  there- 
after." There  is  nothing  In  the  record  show- 
ing when  tbe  court  convened,  or  when  it  ad- 
journed, nor  was  any  objection  made  by  the 
defendant  at  the  time  judgment  was  render- 
ed, or  any  additional  time  asked  for.  The 
statutory  time  may  be  waived,  and,  in  the 
absence  of  objection,  we  will  presume  that 
this  was  done. 

The  ninth  assignment  is,  "The  court  erred 
In  pronouncing  a  cruel  and  unusual  punish- 
ment;" and  in  support  of  this  objection  It  is 
contended  that  a  50-years  sentence  amounts 
to  a  sentence  for  life,  and  that,  therefore, 
the  punishment  Is  cruel  and  unusual.  The 
statute  prescilbing  tbe  punishment  for  man- 
slaughter in  tbe  first  degree  (section  2088 
St  Okla.  1893)  fixes  the  punishment  at  im- 
prisonment in  the  territorial  prison  for  not 
less  than  four  years.  This  leaves  the  max- 
imum to  be  determined  by  the  court.  In  the 
exercise  of   a  sound  discretion;    having  a 


wmcu  uie  crmie  was  commitieo.  ii  is  not 
unusual  to  fix  the  punishment  at  imprisoD- 
ment  for  life  for  the  killing  of  a  human  be- 
ing. There  is  nothing  in  tbe  record  from 
which  we  can  determine  the  age  of  the  ac- 
cused, his  previous  character,  tbe  drcmn- 
stances  under  which  the  crime  was  com- 
mitted, or  his  relations  to  the  deceased; 
and  we  cannot  say,  as  a  matter  of  law,  tbat 
a  sentence  of  50  years  in  tbe  territorial  prison 
for  the  crime  of  manslaughter  in  the  first 
degree  is  per  se  cruel  and  inhuman.  And 
while,  under  this  statute,  it  Is  necessair 
for  tbe  court  to  fix  the  term  of  yean  for 
which  one  convicted  of  manslaughter  in 
the  first  degree  shall  be  imprisoned  as  a 
punishment  for  such  crime,  tbe  leglslatoie 
has  not  seen  fit  to  fix  the  maximum  at  saij 
determinate  period,  but  leaves  the  matter 
wholly  in  the  dlscreti<xi  of  the  trial  court, 
and  it  may  be  any  period  within  the  probable 
lifetime  of  the  person  convicted. 

The  tenth  assignment  is  to  the  eftect:  "The 
court  erred  in  pronouncing  sentence  upon  the 
defendant  the  Jury  having  found  him  guilty 
of  murder.  It  was  their  province  to  lessen 
the  punishment"  This  objection  has  already 
been  sufficiently  ansivered. 

It  is  alleged  in  the  eleventh  assignment 
that  "the  indictment  does  not  show  that  it 
was  presented  by  a  grand  jury  selected  in 
and  for  Payne  county."  There  Is  no  reason  In 
this  contention.  It  Is  not  necessary  that 
all  preliminary  steps  of  drawing,  selecting, 
and  Impaneling  a  grand  Jury  shall  appear  in 
an  indictment  nor  would  a  statement  m  an 
indictment  that  such  steps  had  been  taken 
be  in  any  manner  conclusive.  Tbe  selecting 
and  impaneling  of  the  grand  jury  are  matters 
that  are  done  in  court,  prior  to  the  finding  or 
presentation  of  any  indictment  BnA  soch 
proceedings  are  recorded  in  the  jonmals  of 
tbe  court;  and  the  record  of  the  court  is 
the  proper  place  to  look  for  such  proceedings, 
rather  than  in  the  formal  parts  of  an  indict- 
ment The  reasons  that  at  one  time  existed 
for  requiring  these  matters  to  be  set  forth 
In  the  indictment  have  long  since  ceased  to 
exist  and  in  fact  never  did  exist  In  this  te^ 
ritory. 

The  twelfth  assignment  of  error  is  to  tbe 
effect  "The  court  erred  In  overruling  defend- 
ant's motion  for  a  new  trial."  The  motion  (or 
a  new  trial  is  not  before  us,  and,  without  a 
record  of  the  proceedings  In  tbe  trial  court, 
we  are  unable  to  determine  that  there  was 
any  error  in  the  proceedings  prejudicial  to 
the  rights  of  the  defendant 

The  thirteenth  and  last  assignment  of  er- 
ror is  as  follows:  "The  court  erred  in  over- 
ruling the  defendant's  motion  in  arrest  of 
Judgment  That  Judgment  being  defective. 
In  not  stating  a  proper  venue."  This  is  an 
objection  that  may  properly  be  raised  in 
this  court  for  the  first  time.  The  court  ac- 
quires jurisdiction  from  the  Indictment  u>d> 


I 


objection  u  witnout  merit.  Tbe  inoictment 
Bubstantially  conforms  to  the  requirements 
of  the  statute.  It  contains  the  title  to  the 
action,  specifies  the  name  of  the  court  and 
the  names  of  the  parties,  and  embraces  a 
good  charge  of  murder. 

We  have  now  examined  each  of  the  several 
assignments  ot  error  sbmltted  by  the  appel- 
lant, and  we  find  nothing  that  merits  a  seri- 
ous considetation.  In  this  enlightened  day 
and  age,  when  the  practice  in  criminal  causes, 
both  In  the  trial  and  appellate  courts.  Is  so 
well  established  and  generally  known,  there 
1b  no  excuse  for  claiming  the  valuable  time 
and  attention  of  this  court  In  the  investiga- 
tion ot  objections  which  have  nothing  in  the 
record  for  a  basis,  while  such  as  do  have 
are  of  such  a  trivial  and  gauzy  character  as 
to  be  undeserving  of  a  place  in  the  records 
of  the  court  Were  it  not  for  the  fact  that 
the  charge  in  this  case  is  of  so  grave  a  char- 
acter, and  the  consequences  to  the  appellant 
of  so  serious  an  import,  we  should  feel  con- 
strained to  dismiss  the  appeal  without  con- 
sideration, as  being  devoid  of  merit.  But  in- 
asmuch as  the  appellant  has  been  charged 
and  convicted  of  a  very  serious  crime,  and 
sentenced  to  a  long  period  of  confinement  in 
the  penitentiary,  we  have  waived  all  consid- 
erations, and  examined  in  detail  each  ob- 
jection set  out.  We  find  no  error  in  the  rec- 
ord. The  judgment  of  the  district  court  is 
affirmed.  All  the  Justices  concurring,  ex- 
cept DAIJE,  C.  J.,  who  tried  the  case  below. 


BRUCE  et  al.  v.  DEBOLT. 
(Sopreme  Conrt  of  Oklahoma.    Feb.  13,  1896.) 

E<rror  n>  district  court,  Oklahoma  county. 

Action  by  Jamea  M.  Debolt  aKninlst  Coleman 
R.  Bruce  and  others.  Judgment  for  plaintift, 
and  defendants  bring  error.     Dismissed. 

Amos  Green  &  Son,  for  plaintiff  in  error.  Ran- 
som &  Bailey,  for  defendant  in  error. 

PER  CURIAM.  February  12,  1886,  the  ap- 
pellants filed  this  caooe  in  the  supreme  court. 
June  12,  1895,  appellee  filed  his  motion  to  affirm 
the  judgment  of  tne  lower  court,  for  failure  up- 
on the  part  of  appellants  to  serve  and  file  their 
briefs  as  provided  by  rule  6  of  the  rules  of  prac- 
tice of  this  court.  The  motion  is  sustained,  and 
the  judgment  of  the  lower  conrt  is  affirmed. 


JEWELL  V.  TERRITORY. 

(Supreme  Court  of  Oklahoma.    Feb.  13,  1896.) 

Indictment  vob  Mordbr  — Scfficibnct  —  Aidbu 

BT  Vbrdict— Dbmukhbr. 

1.  An  indictment  wliich  fails  to  charge  that 
the  homicidal  act  was  perpetrated  with  a  pre- 
meditated desisn  to  effect  the  death  of  the  person 
killed,  or  of  some  other  person,  does  not  chnrf?e 
the  crime  of  murder  a«  defined  in  the  first  subdi- 
vision of  section  2078,  St.  Okl.  1893. 

2.  The  ordinary  common-law  charge  of  mur- 
der in  an  indictment  is  not  sufficient  to  support  a 
verdict  and  judgment  for  murder  under  the  first 
■ubdirision  of  section  2078,  defining  murder. 


thought,"  is  not  equivalent  to  the  allegation  that 
the  fatal  shot  was  fired  "with  the  premeditated 
design  to  effect  the  death  of  the  person  Idlled." 

4.  An  indictment  must  fully  charge  the 
crime,  and  set  out  all  that  the  law  requires  to  be 
proved;  and  want  of  averment  cannot  be  supplied 
by  an  independent  finding  of  fact  not  alleged 
in  the  Indictment. 

5.  The  material  element  necessary  to  consti- 
tute murder,  under  the  first  subdivision,  is  the 
"premeditated  design  to  effect  death,"  and  must 
he  alleged  and  nroved  as  an  independent  fact, 
otherwise  the  killing  is  only  manslaughter,  unless 
it  comes  within  one  of  the  other  definitions  of 
murder  as  contained  in  the  second  and  third  sub- 
divisions. 

((.  Homicide  is  murder,  nnder  the  second  sub- 
division, "when  perpetrated  by  any  act  immi- 
nently daneerouR  to  others,  and  evincing  a  de- 
praved mind,  regardless  of  human  life,  although 
without  any  premeditated  design  to  effect  the 
death  of  any  particular  individual."  And  the 
homicidal  act  must  be  one  imminently  dangerous 
to  more  than  the  person  killed.  The  class  of  cases 
intended  to  be  embraced  in  this  sulxlivision  are 
such  as  where  the  acts  by  which  the  homicide  is 
committed  are  directed  against  no  particular 
person,  but  against  a  nnmber  of  persons  gener- 
ally, or  where  the  act  is  imminently  dangerous 
to  a  nnmber  of  persons,  but  directed  against  none, 
and  in  either  case  without  any  premeditated 
design  to  effect  the  death  of  any  particular  per- 
son. Proof  of  the  felonious  killing  of  a  par- 
ticular person  by  an  assault  directed  specifioUly 
at  the  person  killed  will  not  support  a  judgment 
for  murder  under  said  second  subdivision. 

7.  Homicide  is  murder,  under  the  third  sub- 
division, "when  perpetrated  without  any  design 
to  effect  death,  by  a  person  engaged  ia  the  com- 
mission of  any  felony";  and  this  means  some 
felony  as  defined  by  statute  other  than  that  of 
the  killing  itself. 

8.  All  other  classes  of  homicide  are  man- 
slaughter, unless  justifiable  or  excusable. 

9.  The  indictment  charges  that  the  prisoner 
unlawfully,  felonionsly,  willfully,  and  with  pre- 
meditated malice  aforethought  fired  the  fatal 
shot  which  resulted  in  the  death  of  the  deceased. 
The  verdict  was  guilty  of  murder,  and  sentence 
of  death.  Held,  the  indictment  is  not  sufficient 
to  charge  murder  under  subdivision  1,  defining 
murder,  for  the  reason  that  it  is  not  alleged  that 
the  fatal  shot  was  fired  with  the  premeditated 
design  to  effect  the  death  jf  the  deceased;  and 
that  the  verdict  and  judgment  cannot  be  sus- 
tained under  the  second  subdivision,  for  the  rea- 
son that  it  does  not  appear  that  the  homicidal 
act  was  dangerous  to  any  person  other  than  ttie 
deceased,  or  that  it  was  perpetrated  with  a  gen- 
eral deadly  intent,  regardless  of  human  life. 

10.  While  a  count  in  an  indictment  may  con- 
tain a  good  common-law  charge  of  murder,  it  is 
not  sufficient,  under  the  first  snbdivision  of  mur- 
der defined  in  the  Oklahoma  Statutes.  Yet,  as 
every  common-law  charge  of  murder  embraces 
Some  one  of  the  grades  of  manslaughter,  such  in- 
dictment is  good  01'  demurrer. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Woodward 
county;   before  Justice  John  L.  McAfee. 

Oliver  P.  Jewell  was  convicted  of  murder, 
and  appeals.     Reversed, 

Robert  J.  Ray,  tat  appellant  C.  A.  Gal- 
braith,  Atty.  Gen.,  and  B.  B.  Smith,  Co.  Atty., 
for  the  Territory. 

BURFORD,  J.  The  appellant  was  tried  in 
the  district  court  of  Woodward  county  for 
the  murder  of  one  James  McGuinn  in  the 
month  of  October,  1894.  The  jury  returned  a 
verdict  of  guilty  of  murder,  and  assessed  the 


overruled,  and  tne  court  sentenced  tne  ap- 
pellant to  be  hanged.  Appeal  was  prayed, 
and  execution  of  sentence  stayed  i>ending 
appeal. 

The  Indictment  Is  In  three  counts,  and  In 
order  to  a  better  understanding  of  the  ques- 
tions herein  Involved  we  set  out  the  same  In 
full,  as  follows:  "United  States  of  America, 
C!ounty  of  Woodward— ss.:  In  the  district 
court  of  the  Fifth  Judicial  district,  In  and 
for  the  county  of  Woodward,  and  territory 
of  Oklahoma,  at  the  December  term  thereof, 
begun  and  held  on  the  fourth  day  of  De- 
cember In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-four,  In  the  city  of 
Woodward,  and  territory  of  Oklahoma.  The 
Territory  of  Oklahoma,  PlalntifT,  vs.  Oliver 
P.  Jewell,  Defendant  Indicted  for  Mur- 
der. First  count:  The  grand  jurors  duly 
summoned  from  the  body  of  Woodward  coun- 
ty and  territory  of  Oklahoma,  chosen,  ex- 
amined, selected,  impaneled,  sworn,  and 
charged  in  and  for  the  county  and  territory 
aforesaid  to  Inquire  Into  and  true  present- 
ment make  of  crimes  and  offenses  committed 
in  the  county  and  territory  aforesaid,  on 
their  oaths  do  find  and  present:  That  one 
Oliver  P.  Jewell,  late  of  the  county  and  ter- 
ritory aforesaid,  and  on  the  twenty-ninth  day 
of  October,  A.  D.  1894,  then  and  there  being, 
with  force  and  arms,  in  the  county  and  ter- 
ritory aforesaid,  in  and  upon  the  body  of  one 
James  McGulnn,  In  the  peace  of  the  terri- 
tory then  and  there  being,  feloniously,  will- 
fully, premedltately,  and  of  his  malice  afore- 
thought did  make  an  assault;  and  that  the 
said  Oliver  P.  Jewell  a  certain  pistol  then  and 
there  discharged  with  gunpowder  and  leaden 
bullets,  which  said  pistol,  he,  the  said  Oliver 
P.  Jewell,  In  his  right  hand  then  and  there 
held,  and  then  and  there  feloniously,  willful- 
ly, premedltately,  and  of  his  malice  afore- 
thought did  discharge  and  shoot  off,  to, 
against,  and  upon  the  said  James  McGuInn; 
and  that  the  said  Oliver  P.  Jewell,  with  one 
of  the  leaden  bullets  aforesaid,  out  of  the 
pistol  aforesaid,  then  and  there,  by  force  of 
the  gunpowder  aforesaid  by  the  said  Oliver 
P.  Jewell  discharged  and  set  off  as  afore- 
said, then  and  there  feloniously,  willfully, 
premedltately,  and  of  his  malice  afore- 
thought did  strike,  penetrate,  and  wound 
him,  the  said  James  McGuinn,  in  and  upon 
the  right  side  of  the  face  of  Mm,  the  said 
James  McGulnn,  giving  to  him,  the  said 
James  McGuinn,  then  and  there,  with  the 
leaden  bullet  aforesaid,  so  as  aforesaid  dis- 
charged and  shot  out  of  the  pistol  aforesaid 
by  the  said  Oliver  P.  Jewell,  In  and  upon 
the  right  sld«  of  the  face  of  him,  the  said 
James  McGulnn,  one  mortal  wound  of  the 
depth  of  six  Inches  and  of  the  breadth  of  half 
an  Inch,  of  which  said  mortal  wound  he,  the 
said  James  McGulnn,  tlien  and  there  instant- 
ly died.  And  so  the  grand  Jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say  that  the 


aforesaid,  feloniously,  wlufully,  premedltate- 
ly, and  of  his  malice  aforethought  did  kill 
and  murder,  contrary  to  the  statute  in  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  terri- 
tory of  Oklahoma.  Second  count:  And  the 
grand  jurors  selected,  examined.  Impaneled, 
and  sworn  as  aforesaid,  on  their  oaths  as 
aforesaid,  do  further  find  and  present  that 
one  Oliver  P.  Jewell,  late  of  the  county  of 
Woodward  and  the  territory  of  Oklahoma, 
on  the  twenty-ninth  day  of  October,  A.  D. 
1894,  then  and  there  being,  with  force  and 
arms,  at  and  in  the  county  aforesaid,  in  and 
upon  the  body  of  one  James  McGulnn,  in  the 
peace  of  said  territory  then  and  there  being, 
feloniously,  willfully,  with  premeditation  and 
malice  aforethought  did  make  an  assault, 
and  that'  the  said  Oliver  P.  Jewell  a  certain 
pistol  then  and  there  discharged,  with  gun- 
powder and  two  leaden  bullets,  which  said 
pistol  he,  the  said  Oliver  P.  JeweU,  In  his 
right  band  then  and  there  had  and  held,  then 
and  there,  feloniously,  wlllfuUy,  with  pre- 
meditation, and  of  his  malice  aforethought 
did  discharge  and  shoot  off  to,  against,  and 
upon  the  said  James  McGulnn;  and  that  the 
said  Oliver  P.  Jewell,  with  one  of  the  leaden 
bullets  aforesaid,  out  of  the  pistol  aforesaid, 
then  and  there,  by  the  force  of  the  gunpowder 
aforesaid,  by  the  said  Oliver  P.  JeweU  dis- 
charged and  shot  off  as  aforesaid,  then  and 
there  feloniously,  willfully,  with  premedita- 
tion, and  of  his  malice  aforethought  did 
strike,  penetrate,  and  wound  him,  the  said 
James  McGuinn,  In  and  upon  the  back  of 
him,  the  said  James  McGulnn,  giving  to  him, 
the  said  James  McGuinn,  then  and  there, 
with  the  leaden  bullet  aforesaid,  so  as  afore- 
said discharged  and  shot  out  of  the  pistol 
aforesaid  by  the  said  Oliver  P.  Jewell,  In  and 
upon  the  back  of  him,  the  said  James  Mc- 
Gulnn, one  mortal  wound,  of  the  depth  of 
six  inches  and  of  the  breadth  of  half  an  Inch, 
of  which  said  mortal  would  be,  the  said 
James  McGulnn,  then  and  there  instantly 
died.  And  so  the  grand  Jurors  aforesaid,  up- 
on their  oaths  aforesaid,  do  say  that  the  said 
Oliver  P.  Jewell,  him,  the  said  James  Mc- 
Gulnn, in  the  manner  and  by  the  means 
aforesaid  feloniously,  willfully,  with  premedi- 
tation, and  of  his  malice  aforethought,  did 
klU  and  murder  contrary  to  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  territory  of  Ok- 
lahoma, and  the  people  thereof.  Third  count. 
And  the  grand  Jurors  selected,  examined,  im- 
paneled, and  sworn  as  aforesaid,  on  their 
oaths  as  aforesaid,  do  further  find  and  pre- 
sent that  one  Oliver  P.  Jewell,  late  of  the 
county  of  Woodward  and  the  territory  of 
Oklahoma,  on  the  twenty-ninth  day  of  Oc- 
tober, A.  D.  1894,  then  and  there  being,  with 
force  and  arms  In  the  county  and  territory 
aforesaid,  in  and  upon  one  James  McGulnn, 
then  and  there  being  In  the  peace  of  the  ter- 


deliberate  and  premeditated  design  to  effect 
the  death  of  said  James  McGuinn,  did  make 
an  assault,  and  that  the  said  Oliver  P.  Jewell 
a  certain  pistol,  then  and  there  charged  and 
loaded   with  gunpowder  and  leaden  bullets, 
which  he,  the  said  Oliver  P.  Jewell,  then  and 
there  in  his  right  hand  had  and  held,  at  and 
against  the  said  James  McGuinn  then  and 
there  feloniously,  willfully,  and  of  his  malice 
aforethought,  and  from  a  deliberate  and  pre- 
meditated design  to  effect  the  death  of  the 
said  James  McGuinn,  did  shoot  off  and  dis- 
charge, and  that  the  said  Oliver  P.  Jewell, 
with  the  leaden  bullets  aforesaid,  by  means 
of  shooting  off  and  discharging  the  said  pis- 
tol so  loaded  and  charged  at  and  against  the 
said    James  McGuinn,  did    then   and   there 
feloniously,  willfully,  and  of  his  malice  afore- 
thought, and  from  a  deliberate  and  premedi- 
tated design  to  effect  the  death  of  the  said 
James  McGuinn,  strike,  penetrate  and  wound 
the  said  James  McGuinn  in  and  upon  the  right 
Bide  of  the  face,  and  in  and  upon  the  back  of 
him,  the  said  James  McGuinn,  giving  to  him, 
the  said  James  McGuinn,  then  and  there,  with 
the  leaden  bullets  aforesaid,  by  means  of 
shooting  off  and  discharging  the  said  pistol, 
80  loaded,  at  and  against  the  said  James  Mc- 
Gninn,    and   by  such   striking,   penetrating, 
and  wounding  the  said  James  McGuinn  as 
aforesaid,  two  mortal  wounds,  one  in  the 
face  and  through  the  head  of  him,  the  said 
James   McGuinn,  and  one  in  and  upon  the 
back  and  through  the  body  of  him,  the  said 
James     McGnittn,    of    which    said    mortal 
wounds  the  said  James  McGuinn  did  then 
and  there  Instantly  die.    And  so  the  grand 
jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  say  that  the  said  Oliver  P.  Jewell,  him, 
the  said  James  McGuinn,  In  the  manner  and 
by  the  means  aforesaid,  feloniously,  willful- 
ly, of  his  malice  aforethought,  and  from  a 
deliberate  and  premeditated  design  to  effect 
the  death  (tf  the  said  James  McGuinn,  did 
kill  and  murder,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people 
of  the  territory  of  Oklahoma.    [Signed]    B. 
B.  Smith,  County  Attorney,  Woodward  Co., 
O.  T."    The  cause  was  tried  upon  all  three 
counts  without  an  election,  and  the  Jury  re- 
turned the  following  verdict:  "In  the  District 
Court  within  and  for  Woodward  County,  Okla- 
homa.   The  Territory  of  Oklahoma  vs.  Oliver 
P.    Jewell,    Defendant.    Verdict.     We,    the 
jury  impaneled  and  sworn  in  the  above-en- 
titled cause,  upon  our  oaths  find  the  defend- 
ant Oliver  P.  Jewell,  guilty  of  murder  as 
charged  In  the  first  count  in  the  indictment, 
and  not  guilty  as  to  the  second  and  third 
counts  thereof;    and  we  determine  that  he 
Bhall  be   punished   by   death.    [Signed]    Asa 
L.  Eenson,  Foreman."    Judgment  was  ren- 
dered against  the  appellant  upon  this  ver- 
dict, and  this  limits  our  examination  of  this 
phase  of  the  case  to  the  first  count 


will  not  support  a  Judgment  for  murder. 
This  presents  a  grrave  and  difficult  question. 
Involving  as  it  does  the  construction  of  our 
statutes  and  the  interpretation  of  common- 
law  terms  and  phrases.  The  count  ccmtalns 
a  good  common-law  charge  of  murder,  and, 
unless  our  statutes  defining  the  various  de- 
grees of  homicide  have  changed  the  common- 
law  rule,  then  it  is  sufficient  to  support  the 
verdict  and  Judgment  in  this  case.  The  trial 
courts  have  experienced  no  little  difficulty  In 
the  trial  of  this  class  of  cases  In  an  attempt 
to  properly  define  the  degrees  of  homicide  ac- 
cording to  our  statutes,  and  to  apply  the  rules 
laid  down  in  the  text-books  and  adjudicated 
cases  to  crimes  charged  under  our  statute  on 
the  subject  of  homicide.  I  apprehend  that 
this  difficulty  has  arisen  out  of  the  attempt  to 
apply  common-law  rules  to  our  statutory  def- 
initions, upon  the  theory  that  no  substantial 
difference  exists.  A  careful  analysis  of  the 
statute  will  make  dear  a  manifest  distinc- 
tion. Murder  is  defined  in  our  statutes  (St 
1883)  as  foUows: 

"Sec.  2078.  Homicide  is  murder  in  the  fol- 
lowing cases:  First  Whoi  perpetrated  with- 
out authority  of  law,  and  with  a  premeditat- 
ed design  to  effect  the  death  of  the  person 
killed,  or  of  any  other  human  being.  Second. 
When  perpetrated  by  any  act  imminently 
dangerous  to  others  and  evincing  a  depraved 
mind,  regardless  of  human  life,  although 
without  any  premeditated  design  to  effect  the 
death  of  any  particular  individual.  Third. 
When  perpetrated  without  any  design  to  ef- 
fect death  by  a  person  engaged  in  the  com- 
mission of  any  felony." 

"Sec.  20S<S  Homicide  Is  manslaughter  in 
the  first  degree  in  the  following  cases:  First 
When  perpetrated  without  a  design  to  effect 
death  by  a  person  wtiile  engaged  in  the  com- 
mission of  a  misdemeanor.  Second.  When 
perpetrated  without  a  design  to  effect  death, 
and  in  a  heat  of  passion,  but  in  a  cruel  and 
unusual  manner,  or  by  means  of  a  dangerous 
weapon;  unless  it  is  committed  under  such 
circumstances  as  constitute  excusable  or  Jus- 
tifiable homicide.  Third.  When  perpetrated 
unnecessarily  either  while  resisting  an  at- 
tempt by  the  person  killed  to  commit  a  crime, 
or  after  such  attempt  shall  have  failed." 

"Sec.  2090.  Every  kllUng  of  one  human  be- 
ing by  the  act  procurement  or  culpable  negli- 
gence of  another,  which,  under  the  provisions 
of  this  cliapter,  is  not  murder,  nor  man- 
slaughter In  the  first  degree,  nor  excusable, 
nor  justifiable  homicide,  is  manslaughter  in 
the  second  degree." 

These  statutes  are  intended  to  classify  all 
grades  of  homicide,  and  to  furnish  a  specific 
definition  for  each  class.  Under  subdivision 
1  of  section  2078  the  homicidal  act  must  be 
done  with  a  premeditated  design  to  effect  the 
death  of  the  person  killed,  or  some  other  per- 
son. The  premeditated  design  to  effect  death 
is  the  material  element  of  the  offense,  and 


sufficient  tbat  the  fatal  snot  was  fired  pre- 
meditately,  for  this  only  Implies  that  tbe  act 
Is  done  in  pursuance  of  a  prior  determination. 
This  may  be  true,  and  yet  the  shot  have  been 
fired  for  the  purpose  of  maiming  or  disabling 
tbe  injured  party.  Nor  is  it  sufficient  to  al- 
lege ttiat  tbe  bomlcldal  act  was  done  with 
malice  aforethought.  In  its  legal  sense,  "mal- 
ice" expresses  the  idea  of  a  willingness  to  in- 
jure another,  and,  when  qualified  by  the  * 
word  "aforethought,"  it  implies  that  the  act 
was  doue  on  a  previous  determination.  And 
one  may  shoot  at  another  with  malice  afore- 
thought, Intending  only  to  break  his  pistol 
arm,  or  disable  him,  yet  with  no  design  to 
effect  the  death  of  the  person  he  desires  to 
injure.  Murder,  at  common  law,  was  com- 
mitted when  a  person  of  sound  mind  and  dis- 
cretion unlawfully  killed  any  reasonable  crea- 
ture In  being,  in  tbe  peace  of  the  sovereign, 
with  malice  aforethought,  either  express  or 
implied.  According  to  this  rule,  if  one  fe- 
loniously and  with  malice  aforethought 
wounded  another,  from  which  wound  death 
ensued  within  a  year  and  a  day,  it  was  mur- 
der, unless  excuse  or  justification  was  shown. 
Under  our  statute  such  act  would  not  consti- 
tute an  element  of  murder,  unless  perpetrated 
with  a  premeditated  design  to  effect  the 
death  of  the  person  killed,  or  of  some  other 
person;  but  would  be  embraced  within  some 
one  of  the  lower  degrees  of  homicide.  In  Iowa 
the  statute  makes  murder  In  the  first  degree 
a  willful,  deliberate,  and  premeditated  kill- 
ing. In  State  v.  Boyle,  28  Iowa,  522,  an  in- 
dictment in  tbe  common-law  form  was  held 
Insufficient  to  charge  murder  in  the  first  de- 
gree because  it  omitted  the  word  "deliberate," 
and  it  was  held  that  neither  of  the  common- 
law  terms  were  equivalent  to  this  word, 
and  a  conviction  for  murder  was  set  aside. 
In  the  case  of  State  v.  McCormick,  27  Iowa, 
402.  it  wais  held,  Mr.  Chief  Justice  Dillon 
speaking  for  the  court,  that  a  common-law 
count  in  an  indictment  would  not  support  a 
conviction  for  murder  in  the  first  degree;  and 
In  that  case  it  was  said:  "There  is  no  prin- 
ciple In  the  law  of  criminal  pleadhtg  more 
reasonable  In  Itself,  and  none  better  imder- 
stood,  than  the  one  that  the  indictment  must 
fully  charge  the  crime,— that  it  must  set 
out  all  that  the  law  requires  to  be  proved  be- 
fore the  penalty  of  the  law  can  be  inflicted; 
and  consequently  everything  which  changes 
tbe  nature  or  Increases  the  degree  of  the  pun- 
ishment Is  substantive,  and  ought  to  be  al- 
leged." In  the  case  just  quoted  from  it  was 
contended  that,  inasmuch  as  the  proof  was 
sufiSdent  to  establish  tbe  deliberation  and 
premeditated  design  to  kill,  the  Judgment 
ought  to  be  sustained.  Mr.  Justice  Dillon,  on 
this  point,  says:  "On  principle,  bow  can  want 
of  averment  be  supplied  by  an  independent 
inquiry  by  the  jury  and  a  finding  by  them  of 
a  fact  not  alleged  on  the  record  against  the 
prisoner,  viz.  that  he  Intended  to  take  the  life 


that  be  is  guilty  of  murder  in  the  first  de- 
gree?" And  this  rule  is  undoubtedly  souad. 
It  would  be  an  anomaly  in  criminal  proce- 
dure that  would  permit  a  court  to  supplement 
the  charge  in  the  indictment  with  facts  found 
by  the  Jury,  and  not  alleged  in  the  Indict- 
ment, and,  putting  the  two  together,  deter- 
mine that  tbe  crime  is  murder  as  defined  In 
the  statute.  It  will  be  observed  that  there 
is  no  allegation  in  the  first  count  of  the  in- 
dictment in  this  case,  on  which  tbe  appellant 
was  convicted,  that  the  aasanlt  was  commit- 
ted with  the  premeditated  design  to  effect  the 
death  of  the  deceased;  nor  does  it  contain 
equivalent  language.  In  fact  it  Is  nowhere 
alleged  that  the  shooting  complained  of  was 
with  any  Intent  to  effect  death,  except  In  86 
far  as  the  same  may  be  inferred  from  the 
words  "willfully,  premeditately,  and  with 
malice  aforethought";  and,  as  we  have  before 
stated,  these  elements  might  all  be  presait  In 
an  aggravated  assault,  and  yet  there  l>e  no 
premeditated  design  to  effect  death.  The 
first  count  is  therefore  insufficient  to  support 
the  judgment  of  murder,  unless  the  charge  is 
good  under  the  second  Bub4iviMon  of  section 
2078,  which  provides  that  "homicide  is  mD^ 
der  when  perpetrated  by  an  act  immhiently 
dangerous  to  others,  and  evincing  a  deprav- 
ed mind,  regardless  of  human  life,  although 
without  any  premeditated  design  to  effect  tbe 
death  of  any  particular  individnal."  It  is 
contended  by  the  attorney  general  that  the 
indictment  Is  good  under  this  definition  of 
murder,  and  that  the  case  under  considera- 
tion comes  within  this  class.  We  are  unable 
to  adopt  this  view.  The  class  of  cases  in- 
tended to  be  covered  by  this  sulxUvision  is 
where  the  acts  by  which  the  homicide  is  per- 
petrated are  directed  against  no  particnUr 
person,  but  against  a  number  of  persons  gen- 
erally; or  where  the  act  is  imminently  dan- 
gerous to  a  numtter  of  persons,  bat  directed 
against  none,— as  where  one  rides  a  vicioiis 
horse  Into  a  crowd  of  persons  with  no  intent 
to  injure  any  person,  but  with  a  reckless  dis- 
regard of  human  life;  or  where  one  throws  a 
heavy  stone  into  a  crowded  street,  or  blows  up 
a  building  with  dynamite,  knowing  there  are 
persons  In  the  building,  but  with  no  design 
to  kill  any  one,  but  only  with  an  Intent  to  de 
stroy  the  building.  There  are  other  cases 
that  come  within  this  class,  but  we  use  these 
as  illustrations.  And  the  statute  has  no  ap- 
plication to  a  case  where  the  act  causing 
death  is  directed  against  some  particular  per- 
son, for  then,  if  it  is  done  with  design  to  ef- 
fect death,  it  comes  within  the  class  embraced 
in  the  first- subdivision;  or,  if  there  is  no  pre- 
meditated design  to  effect  death,  then  it  is 
either  one  of  the  degrees  of  manslaughter  or 
justifiable  or  excusable  homicide. 

The  statute  of  Florida  defining  homicide  Is 
the  same  as  ours,  except  that  the  class 
embraced  in  the  second  subdivision  Is  made 
murder  in  the  second  degree,  while  we  liave 
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no  such  grade  of  homicide.  In  tbe  case  of 
Johnson  v.  State,  reported  in  4  South.  635, 
the  supreme  court  of  Florida,  BX)eaklng  by 
Chief  Justice  Maxwell  on  this  subject,  said: 
"The  statute  of  this  state  In  regard  to  hom- 
icide makes  seven  degrees  of  tbe  offense, — 
three  of  murder  and  four  of  manslaughter. 
It  Is  unnecessary  to  recite  these  In  detail 
here,  but  It  Is  not  to  be  forgotten  that  every 
degree  has  Its  own  distinguishing  features, 
and  that  facts  which  bring  a  case  within 
^ther  must  be  met  by  a  verdict  of  guilt  in 
that  special  d^ree.  The  ofCenae  each  de- 
gree marks  out  is  a  separate  offense  from  that 
marked  out  by  either  of  tbe  other  six,  to  be 
determined,  as  the  statute  prescribes,  'ac- 
cording to  the  facts  and  circumstances  of 
each  case.'  In  the  present  case  the  offense 
tbe  lury  found  is  defined  In  the  statute  thus: 
The  killing  of  a  human  being,  'when  peiv 
petrated  by  any  act  imminently  dangerons 
to  others,  and  evincing  a  depraved  mind, 
regardless  of  human  life,  although  without 
any  premeditated  design  to  effect  the  death 
of  any  particular  Individual,  shall  be  mur- 
der in  the  second  degree.'  To  understand 
what  this  means,  let  ua  consider  it  in  con- 
nection with  the  other  degrees  of  murder 
as  defined  In  the  statute.  The  killing  of  a 
human  being  'when  perpetrated  from  a  pre- 
meditated design  to  effect  the  death  of  the 
person  killed,  or  any  human  being,  shall 
be  murder  In  the  first  degree.'  'When  per- 
petrated without  any  design  to  effect  death, 
by  a  person  engaged  in  the  commission  of 
any  felony,  it  shall  be  murder  in  the  third 
degree.'  The  first  evidently  requires  that 
the  killing  should  be  in  pursuance  of  a  pre- 
meditated design  to  effect  the  death  of  some 
human  l>eing,  though  the  person  killed  was 
not  the  one  intended.  Comparing  this  with 
the  second,  one  chief  difference  is  that  the 
element  of  premeditation  is  essential  in  the 
former,  but  not  in  the  latter,  though,  if  It 
exists  in  the  latter,  it  Is  not  to  be  directed 
.igalnst  any  particular  Individual.  Another 
difference  Is  that  the  design  in  the  first  need 
not  be  directed  agalojst  the  person  actually 
killed,  but,  nevertheless,  must  be  against 
some  particular  individual;  while  In  the  sec- 
ond it  is  not  only  not  necessary  tliat  the 
design  should  be  aimed  at  any  particular  in- 
dividual, but,  if  the  design  be  to  kUl,  it 
must  come  from  a  general  deadly  intent,  and 
ft  must  be  executed  by  an  act  imminently 
dangerous  to  others,  evincing  a  depraved 
mind,  regardless  of  human  life.  But  in  the 
second  it  is  not  required,  in  all  cases,  that 
there  should  be  an  intent  to  kill.  For  in- 
stance, if  a  man,  out  of  enmity  to  the  own- 
er of  a  vessel,  and  desiring  to  do  him  in- 
jury, should  use  dynamite  or  other  explosive 
to  destroy  the  vessel  wbUe  he  knew  passen- 
gers were  aboard,  and  death  should  ensue 
to  one  or  more  of  them,  that  would  be  a  case 
of  murder  in  this  degree.  Every  element  of 
the  degree,  the  Imminently  dangerous  act, 
and  the  depraved  mind,  regardless  of  human 


life,  would  be  present,  although  the  Intent 
was  to  destroy  property,  not  life."  The 
Florida  court  has  well  stated  the  rule  ap- 
plicable in  the  case  at  bar,  and  the  same  re- 
sult must  follow.  There  Is  nothing  In  the 
charge  to  indicate  that  the  case  was  one 
coming  within  the  class  embraced  in  the 
second  subdivision,  defining  murder;  nor  Is 
there  anything  In  the  proof  to  support  a 
verdict  under  such  a  charge.  It  was  evi- 
dently an  afterthought  of  the  attorney  gen- 
eral to  try  to  save  his  case  by  bringing  It 
within  this  class.  The  first  count  of  the  in- 
dictment upon  which  appellant  was  convict- 
ed contains  a  good  charge  of  manslaughter, 
and  the  demurrer  was  properly  overruled, 
for,  as  we  have  said,  it  contains  a  good  com- 
mon-law charge  of  murder,  and  every  charge 
of  murder  necessarily  embraces  the  lower 
grades  of  homicide  in  some  of  its  forms. 
But  we  hold  that  the  charge  was  not  suf- 
ficient to  charge  murder  under  subdivision 
1  of  section  2078,  for  the  reason  that  the 
element  of  premeditated  design  to  effect  the 
death  of  the  deceased  or  some  other  person 
was  omitted,  and  that  the  charge  will  not 
support  a  conviction  for  murder  under  said 
subdivision.  We  further  hold  that  the  proof 
will  not  sustain  a  conviction  under  subdi- 
vision 2.  for  the  reason  that  it  does  not  ap- 
pear that  the  act  causing  the  death  of  the 
deceased  was  one  imminently  dangerous  to 
any  other  person,  or  that  the  act  was  done 
regardless  of  human  life  generally. 

The  state  of  New  York  at  an  early  day 
adopted' a  statute  on  homicide  of  which  ours 
is  almost  a  verbatim  copy.  There  is  some 
confusion  in  the  earlier  cases  as  to  the  proper 
interpretation  of  the  statute,  but  In  1854  the 
court  of  appeals  of  that  state  for  the  first 
tlme>had  the  question  before  it,  and  adopted 
the  Interpretation  which  has  since  been  fol- 
lowed in  that  state.  The  case  is  reported  in 
10  N.  y.  120  (Dai-ry  v.  People),  and  the  opin- 
ion of  the  court  is  a  lengthy  and  critical  anal- 
ysis of  the  common-law  terms  and  the  chan- 
ges made  by  statute,  und,  as  it  expresses  our 
views  on  the  subject,  we  quote  it  at  some 
length,  and  adopt  it  so  far  as  it  applies  to 
the  question  before  us.  Mr.  Justice  Selden, 
speaking  for  the  court  said:  "In  putting  a 
construction,  therefore,  upon  our  statutes,  we 
should  lay  aside  entirely  tbe  common-law 
terms  of  'express'  and  'implied'  malice,  as 
calculated  to  mislead  and  to  engender  false 
ideas,  and  interpret  the  phraseology,  as  be- 
fore Insisted,  according  to  its  ordinary  Im- 
port. Looking,  then,  at  the  statute  itself, 
and  construing  it  in  this  spirit,  what  is  its 
real  BCox)e  and  meaning?  In  endeavoring  to 
answer  this  inquiry  It  is  important  to  keep  in 
view  certain  rules,  which  reason  and  experi- 
ence have  established,  as  calculated  to  aid  in 
the  Just  interpretation  of  statutes.  If  the  en- 
actment be  subdivided,  each  subdivision 
should  be  construed  so  as  to  provide  for  a 
separate  and  distmct  class  of  cases,  and  so 
as  to  include  all  the  cases  it  is  intended  to 
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to  every  sentence  and  word;  and  anch  a  con- 
struction Is  to  be  put  npon  the  whole,  If  pos- 
sible, that  no  case  or  class  of  caaes  will  fall 
within  more  than  one  branch  of  the  act 
These  rules  are  necessary  In  order  to  attain 
that  precision  and  certainty  which  is  the  ob- 
ject of  the  subdivision.  There  is,  I  beUeve, 
no  great  contrariety  of  opinion  as  to  the 
meaning  of  the  first  subdivision  of  section  5 
[2  Rev.  St.  p.  657]  of  the  statute  In  ques- 
tion. If  there  is  any  difficulty  In  this  respect, 
it  is  in  ascertaining  whether  the  last  clause 
of  that  subdivision,  viz.  'or  of  any  human 
being,'  was  intended  to  provide  solely  for 
cases  where  the  premeditated  design,  al- 
though not  aimed  at  the  person  actually  kill- 
ed, was  nevertheless  directed  to  some  par- 
ticular individual,  or  whether  It  also  Includes 
cases  where  it  was  aimed  Indiscriminately  at 
a  multitude  ol  persons,  or  at  human  life  in 
general  That  the  former  is  the  true  inter- 
pretation, was  insisted  by  the  prisoner's  coun- 
sel upon  the  argument,  for  several  reasons. 
He  urged,  first,  that  on  comparison  of  section 
5  of  our  statute  with  the  description  of  mur- 
der from  malice  aforethought  express,  as  giv- 
en in  East,  P.  C.  p.  223,  {  10,  and  considerUig 
that  the  revisers  in  their  note  to  section  5 
expressly  say  that  it  was  compiled  partly 
from  East,  it  Is  apparent  that  the  first  two 
subdivisions  of  sec''ion  5  were  copied  sub- 
stantially from  the  definition  given  by  East; 
the  only  material  difference  being  fhat  the 
first  two  subdivisions  of  East  are,  in  our  stat- 
ute, condensed  into  one;  and  that,  as  both 
subdivisions  in  East  are  plainly  and  express- 
ly confined  to  cases  of  malice  to  a  particular 
individual,  the  corresponding  subdivision  In 
our  statute  should  receive  the  same  construc- 
tion. Again,  he  contended  that,  as  the  first 
clause  of  this  subdivision  was  clearly  con- 
fined to  cases  of  particular  malice,  the  last, 
being  directly  connected  with  it,  should  be 
held  to  belong  to  the  same  class,  agreeable 
to  the  maxim,  'noscitur  a  sociis.'  Broom, 
Leg.  Bilax.  294;  Evans  v.  Stevens,  4  Term 
R.  225.  I  have  very  little  hesitation  in  adopt- 
ing the  construction  of  this  subdivision  thus 
contended  for,  not  only  for  the  reasons  given 
by  the  counsel,  but  for  others,  which  will 
appear  when  we  lake  Into  consideration  the 
second  subdivision.  This  brings  us  to  the 
diflBcult  part  of  our  task,  that  of  interpreting 
the  second  subdivision  of  the  section  in  ques- 
tion. This  subdivision  was  incidentally  and 
partially  considered  in  People  v.  White,  24 
Wend.  620,  and  In  People  v.  Rector,  19  Wend. 
569,  but  the  examination  given  to  it  in  those 
cases  was  cursory  merely,  and  no  attempt 
was  made  to  subject  it  to  tliat  rigid  analysis 
which  is  indispensable  to  the  development  of 
its  true  meaning.  It  becomes  necessary, 
therefore,  in  my  view,  to  look  at  the  subject 
as  an  original  question.  In  doing  so,  I  shall 
inquire  first  whether  an  actual  intent  to  de- 
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very  strenuously  contended  for  by  the  counsel 
for  the  prisoner  upon  the  argument,  and  great 
learning  and  ability  were  displayed  in  the 
effort  to  maintain  it.  He  contended  that 
there  was  a  substantial  identity  of  desi^ 
and  object  between  our  statute  and  that  of 
Pennsylvania,  passed  in  1794;  and  that,  as 
the  latter  statute  had  i>een  construed  to  limit 
murder,  as  a  capital  crime,  except  in  a  few 
specified  cases  of  constructive  murder,  to 
those  cases  in  which  an  actual  intent  to  take 
life  exists,  ours  should  receive  the  same  con- 
struction; and  insisted  that,  the  first  subdiri- 
sion  of  section  5  being  intended  to  provide  for 
all  cases  where  the  hostUe  intent  was  spe- 
cially aimed  at  the  life  of  some  one  individ- 
ual, the  second  subdivision  was  designed  to 
embrace  only  those  cases  excluded  from  the 
first,  where  the  Intent,  although  deadly,  does 
not  single  out  Its  object  But  there  are  seri- 
ous objections  to  taking  this  view  of  the 
later  subdivision,  conceding  the  constructioii 
thus  put  upon  the  first  to  be,  as  I  think  it  is, 
correct  Of  what  use,  upon  this  supposition, 
are  the  words  'imminently  dangerous  to  oth- 
ers'? Are  they  not  rendered  mere  unmean- 
ing verbiage  by  assuming  that  an  actual  in- 
tent to  take  life  is  essential  to  the  crime  Tm- 
der  this  subdivision?  Again,  if  such  an  in- 
tent is  necessary  the  requirement  must  \se 
found  in  the  definition  of  the  crime  given  by 
the  statute.  The  only  affirmative  words  h>- 
dicative  of  the  intent  required  are  these:  'A. 
depraved  mind,  regardless  of  human  life' 
These  words  describe  the  state  of  mind  which 
must  accompany  the  act  Do  they  express 
a  formed  Intent  to  destroy  life?  Clearly  not 
No  sound  reason  can  be  given  why  the  legis- 
lature should  have  resorted  to  such  equivocal 
and  circuitous  phraseology  to  express  that 
simple  Intent  Such  an  intent  is  expressed 
in  clear  terms  in  the  subdivision  which  pre- 
cedes, as  well  as  that  which  follows,  the  one 
under  review.  Would  they  not  have  ex- 
pressed the  same  Intent  In  the  same  way  hi 
this.  If  that  was  what  was  meant?  Would 
they  have  resorted  to  phraseology,  not  only 
peculiar,  but  such  as  does  not  Import  what, 
upon  this  supposition,  they  intended?  It 
seems  to  me  not.  But  this  is  not  all:  The 
phraseology  of  the  subdivision  is  taken  sub- 
stantially from  the  writers  upon  the  common 
law.  An  absolute  intent  to  take  life  is  not 
necessary,  at  common  law,  to  constitute  the 
crime  described  by  this  phraseology.  As  to  this, 
there  is  no  room  for  doubt.  The  first  general 
subdivision  of  homicide,  as  given  by  East,  is 
as  follows:  'From  malice  aforethought;  ex- 
press; where  the  deliberate  purpose  of  the  per- 
petrator was  to  deprive  another  of  life,  or  to 
do  him  some  great  bodily  harm.'  1  East,  P.  C. 
p.  222,  i  9.  This  general  division  of  homidde 
is  again  divided  by  East  Into  three  sulxlivi- 
sions,  in  the  next  section,  as  follows:  (1)  From 
a  particular  malice  to  the  person  killed;  (2) 
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from  a  particular  malice  to  one  which  falls  by 
mistake  or  accident  on  another;  (3)  from  a 
general  malice  or  depraved  inclination  to  mis- 
chief, faU  where  it  may.  Now,  as  this  third 
subdivision  is  obviously  a  specification  of  the 
nature  -  of  the  cases  falling  within  the  last 
clause  of  the  previous  general  division.  It  Is 
entirely  clear  that  it  was  intended  to  describe 
a  class  of  cases  in  which  a  deadly  intent  is 
not  required  to  make  out  the  crime.  It  has 
been  already  Intimated  that  the  first  subdivi- 
sion of  section  5  o'  our  statute  appears  to  be 
a  virtual  transcript  of  the  first  two  subdivi- 
sions just  given  from  East  It  Is,  I  think, 
equally  apparent,  that  'the  second  subdivision 
In  oar  statute  was  taken  substantially  from 
the  third  subdivision  of  East,  although  not  a 
literal  transcnpt  of  it.  The  inference  from 
this  Is  very  strong  that  it  was  Intended  to 
describe  the  same  class  of  cases,  and.  If  so, 
then  It  follows,  from  what  has  already  been 
said,  that  a  deadly  intent  is  not  necessary  to 
constitute  the  crime  ot  murder  under  it.  But 
there  Is  an  Important  clause  added  to  the 
second  subdivision  in  our  statute,  which  does 
not  appear  at  all  in  East,  and  it  becomes  in- 
dispensable to  ascertain  its  design  and  object. 
If  we  can  discover  the  true  object  of  Intro- 
ducing this  clause,  we  have  a  key  to  the  inter- 
pretation of  the  whole  section.  The  words 
are,  'although  without  any  premeditated  design 
to  effect  the  death  of  anyparticulaV  individual.' 
These  words  must  have  been  introduced  for 
some  purpose:  what  was  it?  I  remark,  first, 
that  they  were  not  designed  to  show  that  a 
particular  deadly  intent  is  not  essential  to  con- 
stitute the  crime,  l>ecause  they  could  not  have 
been  deemed  at  all  necessary  fortbat  purpose. 
Tbe  Idea  of  such  a  necessity  seems,  as  we 
liave  already  shown,  to  be  excluded  by  the 
whole  phraseology  of  the  subdivision.  No 
corresponding  language  is  contained  In  East's 
definition  of  this  class  of  murders.  He  evi- 
dently considered  the  definition  complete  and 
perfect  without  it.  Besides,  If  this  clause 
was  introduced  for  that  purpose,  tbe  plain 
implication  would  be  that  a  general  deadly 
Intent,  not  aimed  at  any  particular  Individual, 
is  necessary.  This  would  be  repugnant  to  all 
our  previous  reasoning,  and  would  exclude 
from  the  operation  of  tbe  subdivision  the 
very  cases  which,  at  common  law,  marked 
tbe  class.  This  view  of  the  clause  would 
also  effectually  exclude  the  case  at  bar  from 
the  subdivision.  But  I  consider  it  clear,  from 
wbat  has  been  heretofore  said,  that  this 
could  not  have  been  tbe  object  of  the  clause. 
There  Is  but  one  other  purpose  wtiich  this 
clause  could  have  been  intended  to  subserve. 
Although  the  terms  of  the  second  subdivision 
do  not  require  a  deadly  intent  to  make  out 
the  crime,  yet,  independent  of  the  clause  in 
question,  they  do  not  exclude  it.  Hence  the 
second  subdivision  might  be  construed  to  em- 
brace most,  if  not  all,  the  cases  provided  for 
in  the  first  This  would  defeat  the  very 
object  of  the  dassificntion.  which  was  to  draw 
a  clear  line  of  distinction  between  the  dif- 


ferent classes,  and  prevent  confusion  by  their 
merger.  The  plain  object,  therefore,  of  the 
last  clause  of  the  second  subdivision,  and  the 
only  conceivable  object,  I  hold  to  have  been 
to  mark  the  distinction  between  that  subdi- 
vision and  the  first  by  at  once  excluding  from 
the  former  all  cases  of  particular,  and  at  the 
same  time  stating  that  it  was  not  Intended  to 
exclude  cases  of  general,  deadly  intent.  As- 
suming this  to  have  been  its  object,  it  is  ap- 
parent that  force  and  signiflcancy  are  given 
to  every  word  of  the  clause  in  question,  and 
that  each  of  these  subdivisions  is  made  to 
stand  out,  isolated  and  distinct,  with  bounda- 
ries clearly  marked,  and  with  no  tendency  to 
confusion  with  each  other.  It  will  be  seen 
that  this  view  necessarily  limits  tbe  first  sub- 
division to  cases  of  particular  malice  from 
the  antithetical  relation  between  that  sub- 
division and  tbe  last  clause  of  the  second. 
This  will  be  made  more  apparent  by  reading 
the  two  clauses  in  connection,  omitting  the 
intermediate  significant  words,  thus:  'When 
perpetrated  from  a  premeditated  design  to 
effect  the  death  of  the  person  killed,  or  of  any 
human  being;  or  when  perpetrated  [in  a  cer- 
tain way],  although  without  aby  premedi- 
tated design  to  effect  the  death  of  any  par- 
ticular Individual.'  1  doubt  whether  any  oth- 
er reading  can  be  adopted  which  will  at  once 
give  scope  and  meaning  to  every  word  of 
both  subdivisions,  and  at  the  same  time  ac- 
complish the  object  of  drawing  a  definite  and 
clear  line  of  demarkation  between  tbe  two. 
We  have,  then,  the  precise  classification  of 
East;  tbe  only  difference  being  that  in  our 
statute  it  is  simplified  by  reducing  the  first 
two  subdlTlsions  into  one,,  and  rendered  a 
little  more  definite  by  the  express  exclusion 
from  the  last  subdivision  of  all  cases  em- 
braced in  the  first  What,  then,  are  the 
cases  which,  upon  this  construction,  were  in- 
tended to  be  included  in  the  second  subdivi- 
sion? In  considering  this  question,  it  is 
clearly  proper,  ic  the  first  place,  to  Inquire 
what  kind  of  cases  were  embraced  in  the  cor- 
responding class,  as  defined  by  East.  The 
words  in  East  are-  'From  a  general  malice, 
or  depraved  inclination  to  mischief,  fall  where 
it  may.'  Tbe  word  'general,'  here  used,  and 
the  last  words  of  the  sentence,  leave  no  doubt 
as  to  tbe  nature  of  tbe  cases  contemplated  by 
this  subdivision.  They  were  cases  of  de- 
praved and  reckless  conduct,  aimed  at  no  one 
In  particular,  but  endangering  indiscriminate- 
ly the  lives  of  many,  and  resulting  in  the 
death  of  one  or  more.  If  this  be  not  clear 
upon  the  words  themselves,  the  comments  of 
Mr.  East  upon  this  sabdivision  would  seem 
to  put  tbe  matter  at  rest.  1  East,  P.  C.  p. 
231,  §  18.  In  illustrating  this  subdivision  he 
says:  'The  act  must  be  unlawful,  attended 
with  probable  serious  danger,  and  must  be 
done  with  a  mischievous  intent  to  hurt  peo- 
ple. In  order  to  make  the  killing  amount  to 
murder  in  these  cases.'  And  the  instances 
he  gives  are  as  follows:  'If  a  person  break- 
ing in  an  unruly  horse  willfully  rides  among 
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Again:  'So,  tf  a  man,  knowing  tbat  peojide 
are  passing  along  tbe  street,  throw  a  stone 
likely  to  create  a  danger,  or  shoot  over  the 
bouse  or  wall,  with  Intent  to  do  hurt  to  peo- 
ple, and  one  Is  thereby  slain,  it  is  murder.' 
These  are  the  only  examples  given,  and  they 
accord  perfectly  with  the  language  of  the 
subdividon,  and  show  that  the  latter  was  In- 
tended to  embrace  those  cases  of  general  mal- 
ice only  where  tbe  Uvea  of  many  were  or 
might  be  in  Jeopardy.  The  Inference  is  very 
strong  that  tbe  subdivision  of  our  statute 
which  we  arc  considering  was  intended  to 
provide  for  the  same  cases  as  that  of  East, 
from  which  it  was  substantially  taken.  But 
the  argument  In  favor  of  this  construction  is 
by  no  means  confined  to  this  inference.  It 
is  clear,  I  think,  from  wliat  has  already  been 
said,  that  the  subdivision  in  question  does 
embrace  those  cases  where  an  intent  to  take 
life  exists,  which  is  not  directed  to  any  par- 
ticular Individual,  but  is  general  and  indis- 
criminate. The  language  of  the  subdiyision, 
however,  at  the  same  time  shows  that  it  was 
not  intended  to  be  confined  to  those  cases, 
but  was  designed  to  include  another  class, 
closely  atdn  to,  and  aimost  identical  with, 
those  in  which  death  is  produced  by  acts  put- 
ting the  lives  of  many  in  ]e<q>ardy,  under 
circumstances  evinctaig  great  depravity  and 
utter  recklessness  in  regard  to  human  life. 
For  instance,  a  man  may  fire  into  a  crowd, 
with  the  view  of  destroying  life,  and  he  may 
do  so  for  tbe  mere  purpose  of  producing 
alarm,  although  at  tbe  imminent  hazard,  as 
he  knows,  of  killing  some.  one.  Again,  he 
may  open  the  drawbridge  of  a  railroad,  with 
intent  to  destroy  the  lives  of  the  passengers, 
or  he  may  do  it  foi  the  sole  purpose  of  effect- 
ing the  destructior  of  the  property  of  the 
railroad  company.  The  subdivision  in  ques- 
tion was  intended  to  provide  for  all  these  and 
similar  cases  indiecrimicately,  putting  them 
upon  the  same  footing,  without  regard  to  the 
particular  intent.  The  plirases,  'imminently 
dangerous  to  others,'  and  'depraved  mind, 
regardless  of  human  life,'  have  an  apt  and 
intelligent  meaning  when  used  in  regard  to 
such  cases.  If,  then,  the  subdivision  was  in- 
tended to  include  cases  of  this  description,  it 
would  seem  to  follow,  upon  the  plainest  prin- 
ciples of  construction,  that  cases  of  death 
produced  by  acts  affecting  a  single  individ- 
ual only  are  ezcluaed.  It  would  seem  re- 
pugnant to  all  sound  rules  of  interpretation 
to  associate  under  the  same  clause  of  a  stat- 
ute groups  of  cases  so  dissimilar  as  those  ex- 
amples of  which  I  have  just  given,  and  or- 
dinary homicides;  especially  where,  as  in 
the  present  instance,  an  attempt  has  been 
made,  in  framing  the  statutes,  at  a  precise 
classification  of  the  cases  arising  under  It 
The  examples  which  I  have  given  as  falling 
within  the  provision  belong  to  a  class  having 
marked  featives,  easily  distinguishable  from 


at  the  sam«  tim<>  so  as  to  include  all  cases 
falling  properly  within  it  For  these  reasons 
I  am  entirely  satisfied  that  tliis  subdivision 
was  designed  to  provide  for  that  class  of 
cases,  and  no  others,  where  the  acts  resulting 
in  death  are  calculated  to  put  the  lives  of 
many  persons  in  Jeopardy,  without  l>eing  aim- 
ed at  any  one  in  particular,  and  are  perpe- 
trated with  a  full  consciousness  of  the  prob- 
al>le  ccmsequences.  Such  acts  may  well  tie 
said  to  evince  that  reckless  disregard  of  and 
indifference  to  human  life  which  is  fully 
equivalent  to  a  direct  design  to  destroy  it 
The  moral  sense  of  mankind  distinguishes 
between  acts  of  this  sweeping  and  widely  dan- 
gerous character  and  ordinary  cases  of  bi- 
dividual  homicide,  and  so,  in  my  Judgment, 
does  tbe  statute.  But  there  is  an  additional 
reason  for  putting  tills  construction  upon  tbe 
subdivision  in  question.  If  it  can  be  bo  con- 
strued as  to  include  the  case  at  bar,  and  oth- 
ers of  a  similar  description,  we  are  left  whol- 
ly without  any  line  of  distinction  between 
murder  and  manslaughter,  except  the  loose 
and  tmcertain  opinion  of  a  Jury  as  to  whether 
tbe  act  which  produced  death  did  or  did  not 
evince  a  'depraved  mind,  regardless  of  hu- 
man life.'  There  is  scarcely  a  case  of  man- 
slaughter which,  upon  this  constraction,  may 
not  be  brought  within  the  definition  of  mur- 
der, and  punished  as  such,  provided  a  Jury 
can  be  found  to  say  that  the  act  which  pro- 
duced death  evinced  a  'depraved  mind,  re- 
gardless of  human  life,'  because  the  other 
clause,  to  wit,  'im>mlnently  dangerous  to  oth- 
ers,' if  it  can  apply  to  this,  would  apply  to 
every  case  of  homicide,  as  the  result  would  al- 
ways prove  the  imminently  dangerous  natoiv 
of  tbe  act;  and  because,  upon  this  construc- 
tion, cases  of  homicide,  committed  uninten- 
tionally, in  the  heat  of  passion,  would  not  be 
excluded,  as  such  a  case  might  very  well 
evince  a  depraved  mmd,  regardless  of  human 
life,  in  the  opinion  of  a  Jury.  This  construc- 
tion, then,  would  throw  us  upon  that  sea  of 
uncertainty  which  it  was  the  special  object  of 
the  revisers  In  framing,  and  of  tbe  legisla- 
ture in  adopting,  the  section  in  question,  to 
avoid.  My  conclusion,  therefore,  is  that  tbe 
only  construction  which  is  consistent  with 
the  language  of  the  section  as  a  whole  with 
the  object  aimed  at  in  its  adoption,  with  the 
precision  and  certainty  of  the  law  and  with 
the  convenient  and  safe  administration  of 
Justice,  Is  that  which  I  have  already  given." 

This  construction— and  we  think  it  correct— 
disposes  of  the  case  at  bar,  and  is  in  harmony 
with  the  Florida  and  Iowa  courts  where  sim- 
ilar statutes  exist 

There  are  a  number  of  other  errors  al- 
leged, but  Inasmuch  as  they  may  not  arise 
again,  we  will  not  consldo:  them  at  this  time. 
The  Judgment  of  tbe  district  court  is  re- 
versed, a  new  trial  ordered,  and  cause  re- 
manded for  further  proceedings.     And  it  or- 


to  aeuver  toe  pnsoner  to  tne  sjaerm  oz  wooch 
ward  county,  and  transmit  same  to  the  eberifl 
of  said  county,  and  tbat  said  sheriff  retain 
Bakt  prisoner  In  custody  until  discharged  by 
due  process  of  law  or  the  further  order  of  the 
district  court 
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liOBDBa— IndIOTMBNT — IKSCFFICIENCY. 

An  indictment  which  char{[ed  the  malcing 
of  an  assault  upon  the  deceased  with  premeditat- 
ed malice  and  Inteot  to  kUl,  and  which  charged 
the  shooting,  strikinK,  and  penetrating  and  the 
mortally  wounding  of  the  deceased,  all  with  the 
delilienite  and  premeditated  malice  of  the  de- 
fendant, is  insufficient  to  sustain  a  conviction  for 
murder.  To  be  sufficient,  it  must  charge  that 
the  unlawful  acts  by  which  the  homicide  was 
perpetrated,  and  the  killing  itself,  were  all 
done  with  the  premeditated  derign  or  intention  to 
effect  the  death  of  the  deceased. 
(Syllabus  by  the  CJourt.) 

Appeal  from  district  court,  Kingflsber 
county;   before  Justice  John  L.  McAtee. 

WiUlom  A.  Holt  was  Indicted  by  the  grand 
Jury  of  Kingfisher  county,  charged  with  the 
murder  of  one  William  Fowler,  In  that  coun- 
ty, on  the  12th  day  of  July,  1884,  and  on 
trial  before  the  Jury  be  was  conricted,  and 
his  punishment  fixed  by  the  Jury  at  im- 
prisonment at  hard  labor  for  llf &  Judgment 
was  rendered  accordingly  upon  the  verdict, 
from  which  Judgment  the  defendant  appeals. 
Reyeraed. 

D.  K.  Cunningham,  for  appellant  J.  B. 
Moffitt,  Co.  Atty.,  and  C.  A.  Galbraith,  Atty. 
Gen.,  for  the  Territory. 

BIERER,  J.  The  defendant  claims  that 
he  was  erroneously  convicted  and  sentenced 
for  the  commission  of  the  crime  of  murder, 
and  he  alleges  error  in  58  different  assign- 
ments; the  most  Important  question  present- 
ed, and  the  one  which  is  always  entitled 
to  primary  consideration,  being  as  to  the  suf- 
ficiency of  the  indictment  to  sustain  the  con- 
viction had  and  the  Judgment  entered.  The 
Indictment  which  was  returned  to  the  dis- 
trict court  of  Kingfisher  county  on  October 
12,  1804,  and  on  which  the  defendant  was 
convicted  and  sentenced  for  murder,  is  as 
follows:  "In  the  District  Court,  Fifth  Ju- 
dicial District  Sitting  in  and  for  Kingfisher 
County,  Oklahoma  Territory.  Territory  of 
Oklahoma  vs.  William  Holt  Indictment  for 
Murder.  Territory  of  Oklahoma,  Kingfisher 
County— sa:  In  the  district  court,  Fifth  Ju- 
dicial district  sitting  in  and  for  Kingfisher 
county  Oklahoma  Territory,  in  the  October 
term,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-four.  The  grand 
Jurors,  being  duly  Impaneled  and  sworn,  in 
and  for  said  county,  in  the  name  and  by  the 
authority  of  the  territory  of  Oklahoma,  upon 
their  oaths  do  present  and  find:  That  WU- 
liam  Holt  on  the  12th  day  of  July,  A.  D. 


in  ana  upon  one  wimam  i<owier  wuuuuy, 
unlawfully,  purposely,  feloniously,  and  of  bis 
deliberate  and  premeditated  malice  make 
and  assault  with  the  intent  him,  the  said 
William  Fowler,  willfully,  unlawfully,  pur- 
posely, feloniously,  and  of  his  deliberate 
and  premeditated  malice,  to  kill  and  mur- 
der; and  that  the  said  William  Holt  a  cer- 
tain shotgun  then  and  there  charged  with 
gimpowder  and  leaden  bullets,  which  the 
said  Bhotgim  he,  the  said  William  Holt 
In  his  hands  then  and  there  bad  and 
held,  then  and  there  willfully,  unlawfully, 
purposely,  and  of  his  deliberate  and  pre- 
meditated malice  did  discbarge  and  shoot 
off  to,  at,  against,  and  upon  the  left  side 
of  the  said  William  Fowler,  and  that  the 
said  WUllam  Holt,  with  the  leaden  bullets 
aforesaid,  out  of  the  shotgun  aforesaid,  then 
and  there  by  force  of  the  gunpowder  afore- 
said, by  the  said  William  Holt  discharged 
and  shot  off,  aa  aforesaid,  then  and  there 
willfully,  unlawfully,  purposely,  feloniously, 
and  of  his  deliberate  and  premeditated  mal- 
ice did  strike,  penetrate,  and  wound,  with 
the  intent  aforesaid,  thereby  then  and  there 
giving  to  the  said  William  Fowler,  in  and 
upon  the  left  side  of  the  l>ody  of  him,  the 
said  William  Fowler,  then  and  there,  with 
the  said  bullets  aforesaid,  so  as  aforesaid 
discharged  and  shot  out  of  the  gun  afore- 
said, by  the  force  of  the  gunpowder  afore- 
said, by  the  said  Wttliam  Holt  in  and  upon 
the  left  side  of  him,  the  said  William  Fow- 
ler, one  mortal  wound,  of  which  mortal 
wound  he,  the  said  William  Fowler,  then 
and  there  died;  and  so  the  grand  Jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  the  said  William  Holt  him,  the  said 
William  Fowler,  willfully,  unlawfully,  pur- 
posely, feloniously,  and  of  his  deliberate  and 
premeditated  malice,  did  kill  and  murder, 
contrary  to  the  statute  In  such  cases  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  territory  of  Oklahoma."  It  Is 
claimed  that  this  indictment  is  insufficient 
because  it  does  not  charge  that  the  killing 
of  the  deceased  by  the  defendant  was  done 
with  a  premeditated  design  to  effect  death. 
The  evidence  shows  that  the  case  is  one 
in  which,  If  the  defendant  is  guilty  at  all, 
he  Is  guilty  because  he  Itllled  William  Fow- 
ler with  the  imlawful  design  and  purpose 
directed  towards  William  Fowler  alone,  and 
not  In  the  doing  of  any  other  unlawful  act 
excepting  the  killing  of  Fowler  with  the 
evil  purpose  directed  towards  Fowler.  If 
the  defendant  is  guilty  of  murder  under  the 
facts  of  this  case,  it  is  because  he  committed 
It  within  the  meaning  of  the  definition  of 
murder  as  contained  in  the  first  paragraph 
of  section  2078,  defining  murder  under  our 
statutes,  wliich  is:  "Homicide  Is  murder  in 
the  following  cases:  First  When  perpetrat- 
ed without  authority  of  law  and  with  a  pre- 
meditated design  to  effect  the  death  of  the 
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person  killed,  or  of  any  other  human  beingr." 
In  the  case  of  Jewell  v.  Tei-ritory,  43  Pac. 
1075,  the  opinion  In  which  Is  delivered  at  the 
present  session  of  the  court,  and  which 
case  is,  and  no  doubt  will  remain,  a  prece- 
dent on  this  question,  we  have  held  that 
an  Indictment  for  murder.  In  order  to  be  suf- 
ficient in  this  class  of  cases,  must  charge 
that  the  unlawful  killing  must  have  been 
accompanied  with  a  premeditated  design  on 
the  part  or  the  slayer  to  effect  the  death  of 
the  person  killed,  and  that  an  Indictment 
charging  that'  the  act  was  committed  with 
malice  aforethought  is  not  sufficient.  "Mai- 
lice  aforethought,"  and  "deliberate  and  pre- 
meditated malice,"  as  the  language  Is  used 
in  the  Jewell  Case  by  the  first  expression 
and  by  the  second  In  the  case  at  bar,  are 
substantially  the  same  thing.  So  that,  un- 
less this  Indictment  has  some  language  ex- 
pressive of  a  premeditated  design  to  kill  the 
person  alleged  to  have  been  murdered  which 
is  more  expressive  of  that  design  than  the 
terms  "malice  aforethought"  and  "deliberate 
and  premeditated  malice,"  following  the  de- 
cision In  the  Jewell  Case,  this  indictment 
must  be  held  insufficient  Has  this  Indict- 
ment any  such  language?  With  reference 
to  the  charge  that  the  defendant  committed 
an  assault  upon  the  deceased.  It  will  be  ob- 
served that  there  Is  language  expressive  of 
the  intent  or  the  design  to  kill.  It  charges 
that  the  assault  was  made  by  William  Holt 
"of  his  deliberate  and  premeditated  malice," 
and  "with  the  intent  him,  the  said  Wil- 
liam Fowler,  to  kill  and  murder";  and  If 
this  language  was  carried  by  any  appro- 
priately expressive  terms  throughout  the  in- 
dictment in  charging  the  other  acts  commit- 
ted by  which  the  crime  of  murder  was 
sought  to  be  stated,  we  would  have  no  hes- 
itancy In  holding  the  indictment  sufficient, 
for  language  that  expresses  premeditated  in- 
tent to  kill  sufficiently  charges  a  premeditat- 
ed design  to  effect  death,  for  to  kill  one  and 
to  effect  his  death  is  the  same  thing.  With 
reference  to  the  other  acts  charged  to  have 
been  committed  by  the  defendant,  however, 
the  design  to  kill  is  not  connected.  The  dif- 
ferent acts  charged  In  the  indictment  as 
having  been  committed  by  the  defendant  up- 
on William  Fowler  are:  First,  the  assault; 
second,  the  shooting  with  a  shotgun  charged 
with  gunpowder  and  leaden  bullets;  third, 
the  striking  William  Fowler  by  such  leaden 
bullets  so  shot  from  the  shotgun;  and, 
fourth,  the  mortally  wounding  William  Fow- 
ler by  the  means  stated,  and  from  which 
mortal  wounding  William  Fowler  died.  And 
after  these  acts  the  grand  jury  sums  up  and 
concludes  the  charge  which  It  desires  to  pre- 
fer against  the  defendant,  Holt,  by  reason  of 
the  acts  charged,  by  saying  that  "William 
Holt  him,  the  said  William  Fowler,  willfully, 
unlawfully,  purposely,  feloniously,  and  of  his 
deliberate  and  premeditated  malice  did  kill 
and  murder."  Thus  It  will  be  seen  that  the 
indictujc'ut  nowhere  contains  any  charge  that 


any  unlawful  act  was  done  by  the  defendant 
with  the  premeditated  intent  to  kill  Wil- 
liam Fowler,  excepting  the  act  of  the  nnlaw- 
ful  assault  All  of  the  other  acts  are  cha> 
ged  to  have  been  done  with  deliberate  and 
premeditated  malice  towards  William  Fow- 
ler, and  the  grand  Jury  sums  up  its  charge 
by  concluding  that  the  murder  was  commit- 
ted with  deliberate  and  premeditated  malice. 
It  is  true,  the  striking  and  wounding  of  Wil- 
liam Fowler  by  William  Holt  were  charged 
to  have  been  done  "willfully,  nnlawfuliT, 
purposely,  feloniously,  and  of  his  deliberate 
and  premeditated  malice,  and  with  talent 
aforesaid,"  but  it  will  be  observed  that  there 
are  two  Intents  aforesaid  charged  In  the 
Indictment,— the  one  with  reference  to  tlie 
assault,  which  Is  sufficiently  charged  to  have 
been  done  with  premeditated  intent  to  kill; 
and  the  other  with  reference  to  the  shoot- 
ing, which  Is  only  charged  to  have  been 
done  willfully,  unlawfully,  purposely,  and 
of  his  deliberate  and  premeditated  malice,— 
and  If  the  language  is  construed  In  accord- 
ance with  its  order  (and  it  can  be  property 
construed  in  no  other  way),  the  Intent  afore- 
said must  be  held  to  relate  to  and  refer  to 
the  last  intent  expressed,  and  that  Is  charged 
to  be  the  deliberate  and  premeditated  malice 
of  William  Holt  towards  WlUiam  Fowler. 
The  concluding  portion  of  the  indictment, 
too,  shows  that  this  was  what  the  gnmd 
Jury  meant  for  they  charge  that  the  killing 
and  murdering  was  of  the  deliberate  and 
premeditated  malice  of  William  Holt  The 
indictment  stripped  of  its  verbiage,  simply 
charges  that  WlUIam  Holt  did,  of  bis  delib- 
erate and  premeditated  malice,  with  Intent 
to  kill,  assault  William  Fowler,  and  that  he 
did  unlawfully  and  of  his  deliberate  and 
premeditated  malice  shoot  and  strike  and 
wound  William  Fowler,  by  which  the  grand 
Jury  conclnded  that  the  defendant  did  kill 
and  murder  William  Fowler  with  his,  Wil- 
liam Holt's,  deliberate  and  premeditated 
malice.  We  are  unable  to  read  this  indict- 
ment to  mean  anything  else,  for  any  other 
meaning  cannot  be  drawn  from  the  Iangim?e 
of  the  charge,  and  this  is  insufficient  to  sus- 
tain a  conviction  of  murder. 

The  conclusion  we  have  reached  as  to  the 
Insufficiency  of  thia  Indictment  is  fully  borne 
«nt  by  the  authorities  touching  upon  the  prin- 
ciple which  governs  the  case.  Wharton,  in 
his  work  on  Criminal  Pleading  and  Practice 
(section  163,  subd.  1)  says:  "Where  the  in- 
tent is  to  be  proved  In  order  to  Indicate  the 
character  of  the  act  as  when  there  Is  an 
attempt  or  assault  to  commit  an  offense.  In 
which  cases  the  intent  must  be  averted,  and 
must  be  attached  to  aU  the  material  allega- 
tions." In  Com.  V.  Boynton,  12  Cnsh.  499,  the 
court  lays  down  this  rule  of  criminal  plead- 
ing: "It  is  a  familiar  rule  of  criminal  plead- 
ing that  wherever  the  intention  of  a  party 
is  necessary  to  constitute  an  offense  such  in- 
tent must  be  alleged  In  every  material  part 
of  the  description  where  it  so  constitutes  it 
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Thus,  where  a  forged  order  was  presented, 
and  money  obtained  thereby,  and  the  Indict- 
ment alleged  that  the  defendant,  with  Intent 
to  cheat,  knowingly  pretended  it  to  be  gen- 
uine, bat  did  not  ayer  the  obtaining  money 
thereby  to  have  been  done  knowingly,  it  was 
held  bad."  In  Hagan  t.  State.  10  Ohio  St 
459,  it  was  held  by  the  court  that:  "Intent  or 
purpose  to  kill  Is  essential  to  constitute  the 
crime  of  murder  in  the  first  or  second  de- 
gree, as  defined  by  the  statutes  of  Ohio;  and 
this  Intent  must  be  gpeclflcally  and  directly 
averred  as  part  of  the  description  of  the 
offense  in  every  Indictment  for  either  of 
these  crimes.  An  averment  that  the  accused 
'purposely  and  of  deliberate  and  premedi- 
tated malice'  'did  strike'  the  deceased,  there- 
by Inflicting  a  mortal  wound,  of  which  the 
deceased  afterwards  died,  does  not  satisfy 
the  requirements  of  the  law;  for,  though  the 
accused  may  Iiave  purposely  and  maliciously 
struck  the  deceased,  it  does  not  follow  that 
the  stroke  was  given  with  a  design  to  pro- 
duce death."  The  Iowa  statute  was  under 
consideration  In  State  v.  McOormlck,  27 
Iowa,  402,  where  the  opinion  was  delivered 
by  that  able  jurist.  Chief  Justice  DUlon,  and 
It  was  held  that  a  willful,  deliberate,  and  pre- 
meditated killing  constituted  murder;  but 
the  court  decided  that,  although  the  indict- 
ment charged  that  the  assault  was  willful, 
deliberate,  and  premeditated,  as  it  did  not 
charge  that  the  blow  vras  dealt  for  the  pur- 
pose or  with  the  Intent  to  kill,  or  that  the 
killing  was  willful,  deliberate,  and  premedi- 
tated, the  indictment  was  bad.  The  opinion 
of  the  learned  chief  justice  contains  the  fol- 
lowing language:  "The  killing,  then,  to  make 
murder  in  the  first  degree  (and  the  kind  of 
lulling  which  was  relied  on  below)  is  one 
which  is  willful,  deliberate,  and  premeditated. 
*  •  •  The  indictment  does.  Indeed,  charge 
that  the  assault  was  willful,  deliberate,  and 
premeditated;  that  the  blow  was  dealt  pur- 
posely, delll>erately,  with  premeditation;  but 
It  does  not  charge  that  It  was  thus  dealt  for 
the  purpose  or  with  the  Intent  to  kill,  or  that 
the  klUlng,  the  taking  of  the  life  of  the  de- 
ceased, was  willful,  deliberate,  and  premedi- 
tated. It  needs  no  argument  to  show  that  an 
assault  may  be  willful,  deliberate,  and  premed- 
Itated  without  there  being  any  intent  what- 
ever on  the  part  of  the  assailant  to  kill  or 
take  the  life  of  the  person  assaulted.  And  it 
la  just  here  that  the  Indictment,  considered  as 
one  charging  murder  in  the  first  degree,  is 
defective.  This  appears  from  the  statute, 
which  Is  that  the  killing,'  and  not  simply  the 
assault,  must  be  willful,  deliberate,  and  pre- 
meditated In  order  to  constitute  murder  in 
the  first  degree."  And  that  is  exactly  the 
fault  with  this  indictment  It  charges  an 
assault  with  premeditated  Intent  to  kill, 
which,  as  we  have  said,  is  equivalent  to  char- 
ging premeditated  design  to  effect  death;  but 
It  does  not  charge  that  the  shooting  was 
done,  or  that  the-  striking,  penetrating,  or 
mortally  wounding,  or  the  killing  of  William 


Fowler,  was  done  or  accomplished  with  this 
design  or  intent  to  effect  his  death,  or  to 
kill  him.  The  Indictment  was  undoubtedly 
sufficient  as  a  charge  of  manslaughter,  and 
it  undoubtedly  charged  an  assault  with  the 
premeditated  intent  to  kill,  but  It  did  not 
charge  a  killing,  or  a  taking  of  life,  with  the 
premeditated  intent  to  klU.  For  aught  the 
indictment  charges,  the  Intent  to  kill  enter- 
tained by  the  defendant  towards  the  deceased 
ceased  as  soon  as  the  assault  was  committed, 
and  the  assault  was  committed  as  soon  as  the 
defendant  unlawfully  and  willfully  drew 
the  loaded  shotgun  In  a  threatening  manner 
upon  the  deceased,  In  near  proximity  to  him, 
with  an  offer  or  attempt  to  do  a  corporal 
hurt  To  make  an  assault  with  intent  to 
kill  complete,  it  was  entirely  unnecessary 
that  the  deceased  should  have  been  shot  or 
struck  at  alL  The  use  of  the  weapon  in  this 
manner,  although  no  striking  and  wounding 
were  done,  or  any  personal  Injury  actually 
Inflicted,  would  be  an  assault  Our  statute 
(section  2140,  St  1883)  defines  an  assault  to 
be  "any  willful  and  unlawful  attempt  or  of- 
fer with  force  or  violence,  to  do  a  corporal 
hurt  to  another."  In  Washington  territory 
the  statute  required  that,  in  order  to  consti- 
tute murder  in  the  first  degree,  the  killing 
must  be  done  purposely  and  of  deliberate  and 
premeditated  malice;  and  in  Leonard  v. 
Territory,  7  Pac.  872,  the  Indictment,  which 
charged  that  the  assault  and  the  shooting 
and  the  penetrating  and  wounding  of  the  de- 
ceased, Ambrose  Patton,  were  all  done  with 
deliberate  and  premeditated  malice,  was  held 
insufficient  because  it  did  not  charge  that 
the  killing  or  mortally  wounding  was  done 
with  deliberate  and  premeditated  malice.  It 
was  held  in  that  case,  with  numerous  cita- 
tions of  authorities  in  Its  support,  and  which 
Included  State  v.  McCormIck,  supra,  that  this 
defect  was  not  cured  by  the  summing  up 
or  concluding  part  of  the  Indictment  which 
did  charge  that  the  defendant  did  kill  and 
murder  the  deceased  of  his  deliberate  and 
premeditated  malice.  As  the  indictment  was 
insufficient  to  sustain  the  conviction  of  mur- 
der, the  judgment  must  be  reversed,  and  re-  ' 
manded  for  farther  proceedings  in  accordance 
with  this  opinion.  All  the  Justices  concar- 
rlng;    Justice  McATEE  not  sitting. 


AMERICAN  FIRE  INS.  CO.  OF  PHILA- 
DELPHIA V.  PAPPB. 
(Supreme  Court  of  Oklahoma.  Feb.  13,  1896.) 
Probatb  Codbt — Progbdurb— Record — Tbrhs — 
Jurisdiction  bt  Stipulatiom. 
1.  Article  15,  c.  18,  Laws  OkL,  extending 
the  jurisdiction  of  probate  courts,  provides  for 
holding  regular  teims  of  the  probate  court  for 
the  trial  of  all  civil  cases  wherein  concurrent 
jurtsdiction  is  given  with  the  district  court,  where 
the  sum  in  controyersy  exceeds  the  jurisdiction 
of  a  justice  of  the  peace;  and  in  such  cases  the 
pleadings  and  practice  and  orocedure  in  the  pro- 
bate court  miisi.  ccufontj  to  the  procedure  of  the 
territory  governing  pleadings  and  practice  and 
proceedings  in  the  district  court 
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convened  on  the  day  named,  and  it  is  admitted 
by  the  judge  that  "there  was  no  entry  in  the 
journal  or  records  of  the  court  showing  that  the 
court  had  been  opened  at  any  time  prior  to  Feb- 
ruary 1st,  held  thai,  in  the  absence  of  such  record, 
it  must  be  presumed  that  the  court  did  not  con- 
vene at  the  time  fixed  by  law. 

3.  A. judgment  of  the  probate  court  rendered 
in  a  civil  action  wherein  the  sum  in  controversy 
exceeds  the  jurisdiction  of  a  justice  of  the  peace, 
and  which  judgment  was  so  rendered  at  a  time 
when  the  court  was  not  legally  in  session,  is 
void  for  want  of  jurisdiction. 

4.  .ludgments  rendered  by  a  court  not  legally 
in  session  are  voia. 

5.  Where  terms  of  court  are,  under  the  law, 
fixed  at  stated  periods,  and  the  court  fails  to 
convene  at  the  time  bo  fixed,  and  by  reason  there- 
of the  court  is  not  legally  in  session,  the  parties 
to  an  action  cannot,  by  agreement,  confer  ju- 
risdiction upon  the  court  to  render  a  judgment 
binding  upon  the  parties. 

(Syllabus  by  the  Court) 

Error  from  probate  court,  Klngflaber  coun- 
ty. 

Action  by  Richard  Pappc  against  the  Amer^ 
lean  Fire  Insurance  Company  of  Philadelphia. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Boynton  &  Smith  and  Leake,  Henry  & 
Reeves,  for  plaintiff  In  ^Tot.  James  A.  Mor- 
ris, for  defendant  In  error. 

DALE,  C.  J.  November  15,  1893,  Richard 
Pappe  commenced  an  action  in  the  probate 
court  of  Kingfisher  county  against  the  Ameri- 
can Fire  Insurance  Company  of  Philadelphia, 
to  recover  a  Judgment  in  the  sum  of  |1,000 
upon  a  contract  of  insurance,  wherein  de- 
fendant below  agreed  to  insure  against  fire 
a  certain  building  and  contents  belonging 
to  plaintiff  below.  After  Issues  were  duly 
joined,  the  cause  was  called  for  trial  in  the 
probate  court,  sitting  with  the  powers  of  a 
district  court  On  January  31,  1894,  the 
Judge  issued  an  open  venire  for  12  jurors; 
and  on  February  Ist,  over  the  objection  of 
defendant  below,  called  the  case  for  trial, 
and,  on  such  trial  below,  the  plaintiff  ob- 
tained a  Judgment  in  the  sum  of  |T05.  To 
reverse  the  judgment,  appellant  assigns  99 
errors,  and,  in  support  thereof,  files  a  brief 
specifically  calling  attentlop  to  and  arguing 
each  alleged  error.  We  find,  after  an  exam- 
ination of  the  record  and  authorities,  that  it 
will  be  unnecessary  to  consider  but  one  of 
the  errors  assigned. 

It  appears  that  on  February  1st,  when  the 
case  was  called  for  trial,  defendant  filed  a 
motion  to  quash  the  venire,  and  among  the 
objections  urged  was  one  alleging  the  fact 
that  the  court  was  not  legally  in  session; 
that  it  had  never  been  legally  opened  or  pro- 
claimed to  be  open,  nor  had  any  session  of 
the  January,  1894,  term  been  opened  or  con- 
tinued open.  The  court  overruled  the  mo- 
tion, and  the  jury  was  then  examined,  and 
the  panel  completed,  after  which  defendant 
below  objected  to  the  Introduction  of  evi- 
dence,   alleging,    among   other  reasons,    as 


nor  convened  in  eession  up  to  that  date,  and 
the  call  of  the  court  in  attempting  to  open 
court  by  a  proclamation  of  the  sheriff  for  the 
first  time  at  the  January  term  on  that  date 
was  without  authority  of  statute,  and  void; 
that  any  agreement  for  the  trial  of  the  ac- 
tion upon  that  particular  day  could  not  an- 
thorize  the  court  to  summon  a  Jury.  This 
objection  was  also  overruled.  Immediately 
following  this  ruling,  in  the  record,  appears 
the  following  statement:  "And  the  court  <R> 
said  1st  day  of  February,  1884,  at  ten  o'clock 
a.  m.,  directed  the  sheriff  to  duly  open  court 
by  proclamation  of  such  officer  at  the  door 
of  the  court  room,  and  such  sheriff  did  so 
open  court  on  said  Ist  day  <rf  February,  1894, 
before  the  transaction  of  any  court  business 
by  Bald  court  And  the  court  record  and 
Journal  does  not  show  that  it  was  opened  on 
the  first  Monday  in  January,  1894,  by  i»xx>la- 
mation  of  the  sheriff  or  other  officer  of  the 
court,  and  there  is  no  entry  in  the  journal  or 
record  of  the  court  showing  that  it  had  been 
80  opened  at  any  time  previous  to  Febraai7 
Ist,  1894,  In  a  legal  or  regular  manner.  And 
the  court,  then  and  there.  In  opoi  court, 
stated  that  the  court  or  Judge  could  not  reod- 
lect  that  such  court  had  been  opened  or  at- 
tempted to  be  opened  in  such  manner  on  the 
first  Monday  In  January,  1894;  that  it  might 
or  might  not  have  been;  but  it  was  the  cus- 
tom of  the  court,  on  the  first  day  prescribed 
by  the  statute  as  the  first  day  of  the  term  of 
such  probate  court,  to  have  it  opened  by  an 
officer,  if  one  happened  to  be  present  a&d, 
if  one  was  not  present  to  regard'  and  consider 
the  court  as  open,  and  to  open  court  by 
proclamation  on  all  days  when  cases  were 
heard;  and  that  the  court  had  considered 
Itself  in  session  since  the  first  Monday  In 
January,  1894,  and  had  done  bnslness  as  sn 
open  court,  and  tried  causes  as  such;  and 
that  whether  it  had  been  regularly  opened 
or  not  the  Journal  did  not  say,  nor  any  other 
record,  and  the  court  could  not  then  gay. 
And  the  court  now  certifies  that  the  forego- 
ing is  true."  After  which  the  court  directed 
the  trial  to  proceed,  which  was  done,  and  a 
verdict  rendered,  and  Judgment  obtained  as 
above  stated.  In  the  Judgment  appears  the 
following:  "Now,  on  this,  the  first  day  of 
February,  1894,  this  cause  became  on  to  be 
heard.  In  pursuance  of  an  agreement  of  the 
parties  heretofore  made,  in  open  court  The 
plaintiff  appeared  in  person  and  by  his  at- 
torney, James  A.  Morris,  and  the  defend- 
ant appeared  by  its  attorneys,  Boynton  i 
Smith."  Under  this  state  of  the  record,  we 
are  called  upon  to  determine  whether  or  not 
the  court  below  had  Jurisdiction  to  render  a 
Judgment  in  the  case  at  the  time  such  Judg- 
ment was  obtained. 

1.  Article  15,  c.  18,  Laws  OkL,  passed  by 
our  territorial  legislature',  approved  Decem- 
ber 25,  1890,  and  entiUed  "An  act  extendins 


therefrom,"  Is  the  authority  under  which  the 
probate  courts  of  this  territory  obtained  ju- 
risdiction to  hear  and  determine  causes  be- 
tween parties  other  than  causes  of  the  char- 
acter usually  heard  in  probate  courts.  Sec- 
tion 1  of  the  act  is  as  follows:  "Probate 
Courts.  Probate  courts  In  their  respective 
counties  shall,  in  addition  to  the  powers  con- 
ferred upon  them  by  the  prolmte  chapter  of 
the  territory,  have  and  exercise  the  ordinary 
powers  and  jurisdiction  of  justices  of  the 
peace,  and  shall.  In  civil  cases,  have  concur- 
rent jurisdiction  with  the  district  court.  In 
all  civil  cases  in  any  sum  not  exceeding  one 
thousand  dollars,  exclusive  of  costs,  and  in 
action  of  replevin  where  the  appraiser's  value 
of  the  property  does  not  exceed  that  sum, 
and  the  provisions  of  t^e  chapter  oh  civil 
procedure  relative  to  justices  of  the  peace  and 
to  practice  and  proceedings  in  the  district 
court  shall  apply  to  the  proceedings  in  all 
civil  actions  prosecuted  before  said  probate 
courts."  This  section  confers  the  jurisdic- 
tion. Following,  in  section  2,  we  find  the 
manner  in  which  such  jurisdiction  shall  be 
exercised,  and  In  such  section  it  expressly 
provides  that,  "In  all  cases  commenced  in 
said  probate  courts  wherein  the  sum  exceeds 
the  jurisdiction  of  justices  of  the  peace,  the 
pleadings  and  practice  and  proceedings  In 
said  court,  both  before  and  after  judgment, 
shall  be  governed  by  the  chapter  <m  civil 
procedure  of  the  territory  governing  plead- 
ings and  practice  and  procedure  in  the  dis- 
trict court"  This  language  is  conclusive.  It 
means  that,  in  all  cases  wherein  the  amount 
In  controversy  exceeds  the  sum  of  $100,  the 
probate  court  is  sitting  as  a  district  court, 
and  Is  governed  by  the  same  procedure. 
Section  3  of  the  same  act  provides  for  hold- 
ing terms  of  the  probate  court,  and,  on  the 
first  day  of  the  term,  preparing  a  calendar 
«f  the  cases  standing  for  trial  at  said  term. 
And  section  4,  following  section  3,  supra,  ex- 
pressly declares  what  business  may  be  trans- 
acted by  the  probate  court  when  not  in  ses- 
sion as  a  district  court,  and  the  language 
used  is  such  as  prohibits  the  court  from  try- 
ing causes  of  the  character  of  the  one  under 
consideration  except  at  a  regular  term.  Sec- 
tion 2  of  article  17  makes  provision  for  terms 
of  court  "beginning  on  the  first  Mondays  in 
January,  March,  May,  July,  September,  and 
November  of  each  year."  From  these  provi- 
sions we  reach  the  conclusion  that  the  legis- 
lature Intended— First,  to  create  a  court  with 
jurisdiction,  in  certain  classes  of  cases  con- 
current with  the  district  court;  second,  to 
provide  that,  when  the  probate  court  exercls- 
^  such  jurisdiction,  tbe  procedure  should  in 
all  respects  conform  to  that  of  the  district 
court;  and,  third,  for  regular  terms  of  court 
while  engaged  in  the  trial  of  causes  wherein 
the  sum  in  controversy  exceeds  the  jurisdlo 
tion  of  a  justice  of  the  peace. 


January,  and,  in  fact,  that  no  attempt  was 
made  to  so  open  the  court  until  the  1st  day 
of  February.  It  is  true,  the  judge,  in  rul- 
ing upon  the  objections  of  counsel  for  de- 
fendant, stated  that  "he  could  not  recollect 
that  the  court  had  been  opened  on  the  first 
Monday  in  January;  that  it  might  or  might 
not  have  been  so  opened."  But  it  was  ad- 
mitted by  all  parties  that  "there  was  no  en- 
try In  the  journal  or  records  of  the  court 
shoving  that  the  court  had  been  opened'  at 
any  time  prior  to  Feb.  1st";  and,  In  the  ab- 
sence of  any  record,  we  are  bound  to  say  that 
the  act  was  not  performed,  as  the  probate 
courts  of  this  territory  are  courts  of  record, 
and  they  can  only  speak  by  the  records. 

3.  It  is,  we  think,  quite  clear,  both  in  rea- 
son and  authority,  that  a  judgment  of  tbe 
character  appealed  from,  if  rendered  at  a 
time  when  the  court  was  not  in  session,  is 
not  binding  upon  the  parties.  Under  the  or- 
ganic act  of  this  territory,  section  9  provides 
that  the  judicial  power  of  the  territory  shall 
be  vested  in  a  supreme  court,  district  courts, 
probate  courts,  and  justices  of  the  peace. 
There  is  a  well-defined  distinction  between 
the  act  of  a  judge  and  the  act  of  a  court. 
The  law  has  placed  the  jurisdiction  to  pro- 
nounce judgment  in  a  court,  not  in  a  judge. 
Bxcept  at  regular  sessions,  as  fixed  by  law, 
a  judge  of  a  district  court  has  no  jurisdiction 
torendera  final  judgment  other  than  in  habeas 
corpus  and  mandamus  proceedings,  and  an 
attempt  so  to  do  would  at  once  be  recog- 
nised as  an  act  beyond  his  judicial  authority. 
The  same  rule  is  applicable  to  probate  judges. 
And  we  think  it  true  that,  where  the  statute 
provides  for  regular  terms  of  court,  to  be 
held  for  the  trial  of  causes  and  rendering  of 
judgment,  it  is  only  during  term  time  that 
the  judges  are  invested  with  their  full  ju- 
dicial power.  1  Black,  Judgm.  $  179;  Earls  v. 
Earls,  27  Kan.  538;  Galusha  v.  Butterfield, 
2  Scam.  227;  Balm  v.  Nunn,  63  Iowa,  641, 
19  N.  W.  810;  Laughlin  v.  Peckham,  66  Iowa, 
121,  23  N.  W.  294;  Filley  v.  Cody,  4  Colo. 
109;  Kirtley  v  Mining  Co.,  Id.  Ill;  Francis 
v.  Wells,  Id.  274. 

4.  Inasmuch  as  the  court  failed  to  convene 
on  the  first  Monday  In  January  for  the  pur- 
pose of  holding  a  term  of  court  for  the  trial 
of  causes  wherein  the  procedure  of  the  dis- 
trict court  governed,  any  judgment  in  such 
causes  which  the  court  might. render  is  co- 
ram non  judice;  and  it  Is  unnecessary  for  us 
to  discuss  this  proposition,  as  the  supreme 
court  of  this  territory  has  heretofore  passed 
upon  this  question,  in  Re  McClaskey,  2  Okl. 
568,  37  Pac.  854.  And,  to  the  same  effect,  see 
In  re  McClaskey  (Kan.  Sup.)  34  Pac.  459;  In 
re  Terril,  Id.  457;  Earls  v.  Earls  and  Galusha 
V.  Butterfield,  supra;  In  re  MiUington  24 
Kan.  '214. 

6.  It  is  claimed  by  defendant  in  error  that 
appellant  consented  that  the  trial  might  pro- 
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teed  to  the  court  below  at  the  time  the  cause 
was  heard,  ^nd  that  he  is  concluded  by  Ms 
agreement  The  only  mention  of  an  agree- 
ment of  the  character  Indicated  appears  In 
the  judgment.  There  Is  no  stipulation  or 
other  evidence  of  an  agreement  found  in  the 
record.  As  against  this  allegation  of  an 
agreement,  the  record  shows  that  an  objection 
was  duly  made  before  the  jury  was  impanel- 
ed, in  which  objection  It  was  urged  that  the 
court  was  not  legally  in  session,  because  the 
court  had  not  therefore  been  In  session  for 
the  January  term.  This  objection  was  over- 
ruled, and  to  such  ruling  an  exception  was 
taken.  After  the  Jury  was  impaneled,  the 
same  objection  was  renewed,  and  again  over- 
ruled, and  an  exception  saved.  As  against 
this  record,  we  could  hardly  accept  the  state- 
ment of  the  court  to  the  effect  that  the  cause 
proceeded  to  trial  upon  agreement.  But,  con- 
ceding that  such  trial  was  had  by  agreement, 
such  fact  would  not  give  the  court  jurisdic- 
tion. Judicial  power  cannot  be  conferred  up- 
on a  court  by  consent  1  Freem.  Judgm. 
121.  And  this  doctrine  is  quoted  with  ap- 
proval to  Earls  v.  Earls,  Galusha  v.  Butter- 
field,  and  Francis  v.  Wells,  supra,  and  the 
cases  in  those  decisions. 

The  judgment  of  the  lower  court  Is  revers- 
ed, and  the  court  below  is  directed  to  grant 
a  new  trial  to  appellant  All  the  justices 
concurring. 


BLANRINSHIP  v.   OKLAHOMA  CITY 

LIGHT  &  WATER  POWER  CO.  et  al. 

(Supreme  Court  of  Oklahoma.    Feb.  13,  1896.) 

Stipolationb  as  to  Pacts— Effbot—Adiiissi- 

BILITT. 

1.  In  a  cause  begun  in  the  probate  court,  a 
written  stipulation  was  agreed  upon  between  the 
plaintiffs  and  the  defendants,  "that  the  facts  in 
the  above-entitled  cause  are  as  follows."  The 
cause  was  tried  upon  this  stipulation,  containing 
the  agreed  statement  of  facts,  in  the  probate 
coturt  and  finding  had  for  the  plaintiff.  The 
case  was  appealed  to  the  district  court  upon  law 
and  facts,  and  tried  by  the  court  without  a 
jury.  The  stipulation  was  objected  to  at  the 
trial  in  the  district  court,  and  the  objection  sus- 
tained, and  the  stipulation,  and  the  agreed  state- 
ment of  facts  contuned  in  it,  thereupon  excluded 
from  the  testimony  then  produced  in  the  case. 
Held,  this  was  error. 

2.  A  written  statement  of  facts,  claiming  to 
be  the  "facts  in  the  above-entitled  cause,"  prop- 
erly entitled,  and  signed  by  the  parties  to  a 
cause,  or  their  attorneys,  and  filed  in  the  cause 
for  use  as  evidenct,  and  thereafter  so  used  at  the 
hearing  in  the  probate  court,  is  a  general  and 
solemn  admission  of  the  facts,  and  binding  upon 
the  district  court  upon  appeal,  and  conclusive  in 
all  further  proceedings  in  the  cause,  unless  some 
portions  thereof  are  uncertain  and  of  doubtful 
interpretation,  in  which  case  evidence  aliunde 
will  be  received  upon  such  points  of  doubtful  and 
uncertain  interpretation. 

(Syllabus  by  the  Court) 

Error  to  probate  court,  Oklahoma  county. 

Action  by  E  N.  Tilman  and  another,  part- 
ners as  the  Sou 'hem  Distilling  Company,  for 
whom  were  substituted  B.  Blankinship,  re- 
ceiver, against  the  Oklahoma  City  Light  & 


Water  Power  Company  and  others.  There 
was  a  Judgment  for  defendants,  and  plaintiif 
brings  error.    Reversed. 

R.  G.  Hays  and  J.  S.  Jenktos,  for  plaintiff 
to  error.  J.  W.  Johnson,  for  defendants  a 
error. 

McATEE,  J.  This  suit  was  brought  by  the 
Southern  Distilling  Company  to  the  probate 
court  of  Oklahoma  county  on  the  6th  day  of 
July,  1893,  against  the  defendants,  to  recover 
two  barrels  of  whisky,  or  their  value,  alleiZfii 
at  $160.  A  general  denial  was  filed  by  all 
the  defendants  except  Clark  and  White,  who 
answered  that  they  held  the  whisky  to  con- 
troversy by  reason  of  writs  of  attachment 
placed  to  Uieir  hands  as  constables  of  Okla- 
homa county,  Oklahoma  territory,  and  that 
the  property  to  said  whisky  was  to  M.  Win- 
ter. It  was  admitted,  to  the  reply,  that  de- 
fendants Clark  and  White  were  constables, 
and  held  the  whisky  by  virtue  of  the  writs 
of  attachment  mentioned.  All  other  allega- 
tions to  the  said  answers  were  denied,  except 
as  stated.  The  issues  havtog  been  made  up, 
the  plaintiffs  and  defendants  thereupon  lUeJ 
an  agreed  statement  of  facts  to  the  cause  on 
the  22d  day  of  July,  1893,  as  follows:  "Ter- 
ritory of  Oklahoma,  Oldahoma  County— ss.: 
In  Probate  Court.  Before  S.  A.  Steward. 
Judge.  Soutaem  Distilling  Co.,  Plaintiff,  vs. 
OkUhoma  City  Light  &  Water  Power  Co.. 
Charles  Clark,  as  Constable,  T.  C.  Rice,  M. 
R.  Krananlck,  and  G.  W.  White,  as  Con- 
stables, Defendants.  Stipulation.  It  is  here- 
by agreed,  by  and  between  the  aboye-named 
plaintiff  and  the  defendants,  and  each  and  all 
of  them,  that  the  facts  to  the  abore-entitle<l 
cause  are  as  follows,  and  that  the  said  court 
may  enter  judgment  accordingly,  the  same 
as  if  such  facts  had  appeared  from  the  pre- 
ponderance of  the  testimony,  duly  and  prop- 
erly given  to  said  court  upon  the  trial  of  this 
cause,  and  that  such  Judgment  may  be  made 
and  entered,  without  reference  to  formality 
as  to  the  time  of  settitog  said  cause,— such 
facts  BO  agreed  upon  betog  these,  to  wit: 
That  the  property  to  controversy,  to  wit  two 
barrels  of  whisky,  were  sold  by  the  platotUI 
to  one  Myer  Winter  for  a  consideration  of 
$165,  and  a  few  days  prior  to  the  commence- 
ment of  this  action,  and  said  goods  are  of 
the  value  of  said  sum;  that  the  platotiff  is 
a  nonresident  and  is  dotog  bostoess  to  Dal- 
las, in  the  state  of  Texas,  and  was  doin*; 
bustoess  when  said  goods  were  so  sold,  and 
that  said  Myer  Winter  was  doing  business 
In  said  Oklah  .ma  City,  said  county  and  ter- 
ritory at  the  same  time,  and  that  said  goods 
were  sold  on  credit  and  were  shipped  b.v 
the  platnfff  to  said  Myer  Winter  at  Okla- 
homa City,  and  there  received  by  him.  and 
kept  tmopened  and  unused  for  some  four  or 
five  days;  that  the  said  Winter,  being  unable 
to  pay  all  of  his  lawful  debts  as  they  fell  due, 
and  not  having  the  ready  money  for  that 
purpose,  placed  said  goods  in  the  hands  of  a 
drayman  In  Oklahoma  City  for  the  purpose 
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for  some  time,  and  then,  under  the  express 
directions  of  said  Winter,  were  taken  to  the 
Atchison,  Topeka  &  Santa  F6  depot  In  said 
city,  and  delivered  to  said  railroad  company, 
to  be  shipped  to  the  plalntUC  at  Dallas,  In 
the  state  of  Texas,  and  that  evidence  may  be 
taken  that  a  bill  of  lading  therefor  was  ex- 
ecuted  by  the  agent  of  said  company  and 
delivered  to  said  drayman,  and  said  goods 
left  m  the  custody,  possession,  and  charge 
of  said  railroad  company,  so  consigned  by 
aald   Winter  to  the  plaintiff;    that  the  con- 
signment of  said  goods,  by  said  Winter,  to 
the  pialntlfT,   was  agreeable  and  acceptable 
to  the  plaintiff  in  payment  of  the  purchase 
price  therefor,  and  that,  from  the  time  said 
goods   were  so  delivered   to  said  drayman, 
they  were  never  returned  to  the  possession 
of  said  Winter,  he  having  Immediately  quit 
the  country,  and  exercised  no  further  contrcd 
or  authority  over  the  same;  that  said  indebt- 
edness was  bona  fide,  and  said  sum  a  fair 
value  and  consideration  for  said  goods,  and 
all  of  said  transactions  were  bad,  and  said 
acts  done,  before  any  actions  were  brought 
by  any  of  the  creditors  of  said  Myer  Winter. 
But  afterwards  actions  In  attachment  were 
brought  by  several  of  the  creditors  of  said 
Myer  Winter,  among  whom  are  some  of  the 
defendants  ho^in,  and  orders  in  attachment 
were  Issued  and  levied  on  the  goods  here  In 
question,  which  were  taken  Into  the  posses- 
sion of  the  constables  above  named,  who  are 
defendants   herein,  and   were   In  their  pos- 
session, at  the  time  this  action  was  brought, 
under  such  order  in  attachment,   and  that 
this  action  is  brought  by  the  plaintiff,  after 
demand,  to  recover  the  possession  from  the 
defendants  of  said  goods;    the  contention  of 
the  plaintiff  being  that  its  rights  in  the  prem- 
ises to  the  possession  of  said  property  are 
superior  to  the  rights  of  said  officers  under 
said  order  of  attachment     Bated   this  22d 
day  of  July,  1803.    Southern  DistUUng  Co., 
Plaintiff,   by   Rogers  &   Howard,   Their  At- 
torneys    Oklahoma    City    Light    &    Water 
Power  Co.,  by  Selwyn  Douglas,  Attorney. 
Clark  &  BorweU.  Attys.  for  Krausnlck."   Up- 
on which  said  agreed  statement  of  facts  trial 
was  bad,  and  judgment  rendered  In  favor  of 
the  plaintiff,  plaintiff  in  error  here,  for  the 
possession  of  said  whisky  and  costs  of  suit 
Defendants  in  error  appealed  to  the  district 
court  of  Oklahoma  county,  and  a  trial  was 
there  had  before  the  court  without  a  Jury, 
upon  the  same  pleadings  as  in  the  probate 
court,  with  th°  exception  that  B.   Blankin- 
«b'p,  receiver  of  the  Southern  Distilling  Com- 
pany, was  substituted  for  the  plaintiff  by 
order  of  the  district  court,  am)  a  finding 
inade  tar  defendants  in  error.    At  the  hear- 
tag  of  the   cause   in   the  district  court   on 
March  15,    1806,   the   plaintiff.   In   order  to 
maintain  the  Issues  on  his  part,  offered  to 
Introduce  to  the  court,  as  evidence  of  the 

v.43P.no.9— 69 


probate  court,  to  the  Introduction  of  which 
the  defendants  objected,  which  objection 
was  by  the  court  sustained,  and  to  which 
ruling  of  the  court  the  plaintiff  excepted. 
The  court  thereupon  proceeded  to  hear  testi- 
mony in  the  case,  contradictory  to  material 
statements  made  In  the  written  statement 
of  facts,  as  agreed  upon  in  the  probate  court. 
No  motion  or  application  was  made  by  the 
defendants  in  error  to  amend  or  strike  out 
the  statement  of  facts,  as  filed  in  the  pro- 
bate court,  before  the  trial  began.  The  cause 
went  to  trial  without  such  motion,  the  writ- 
ten stipulation  still  standing  upon  the  record 
unchallenged,  and  no  application  up  to  that 
time  having  been  made  for  its  exclusion  on 
the  ground  of  newly-discovered  evidence,  or 
because  its  statements  were  contrary  to  the 
facts.  The  court  found  for  the  defendants 
In  error,  -  and  the  plaintiff  brings  the  case 
here  for  review,  assigning  as  error  that  the 
court  erred  (1)  In  permitting  illegal  and  in- 
competent testimony  to  be  given  on  the 
hearing  of  the  case,  over  the  objection  of 
the  plaintiff  In  error,  to  which  plaintiff  In 
error  at  the  time  excepted;  (2)  in  excluding 
relevant  and  comi)etent  testimony  offered  In 
behalf  of  the  plaintiff,  on  the  trial  of  said  ac- 
tion, to  which  ruling  the  plaintiff  In  error  at 
the  time  excepted;  and  (3)  in  refusing  to  re- 
ceive in  evidence  and  consider  the  agreed 
statement  of  facts,  signed  by  the  attorneys 
in  said  action,  and  filed  in  said  action,  and 
offered  by  the  plaintiff  as  the  facts  in  said 
case,  to  which  ruling  the  plaintiff  In  error 
at  the  time  excepted;  and  (4)  in  overruling 
the  motion  fur  a  new  trial,  and  because  the 
judgment  was  contrary  to  the  law  and  evi- 
dence. 

The  principal  proposition  of  the  plaintiff  in 
error  is  that,  the  written  stipulation  having 
been  agreed  upon  by  the  attorneys  for  defend- 
ants, and  signed  by  them  as  the  "facts  in  the 
above-entitled  cause,  •  •  •  Che  same  as 
if  such  facts  had  appeared  from  the  prepon- 
derance of  testimony  upon  the  trial  of  the 
cause,"  the  defendants  in  error  were  bonnd 
by  them,  upon  appeal  to  the  district  court, 
in  all  matters  relating  to  the  progress  and 
trial  of  the  cause  in  the  district  court,  to 
tfa£  same  extent  as  in  the  i«obate  court 
The  law  is  that,  if  it  plainly  appear  that  an 
admission  be  made  for  the  purposes  of  a 
particular  trial  alone,  it  cannot  be  used,  at 
any  sut>sequent  trial,  but  that  if  the  state- 
ment appears  to  be  made  as  a  general  admis- 
sion, in  that  case  the  party  or  parties  making 
it  will  be  bound  by  it,  in  all  subsequent  pro- 
ceedings, or  upon  a  new  trial.  And  it  is  con- 
tended by  the  defendants  in  error  that 
whether  or  not  "an  oral  admission  made  by 
counsel  is  a  general  admission,  or  intended 
only  for  the  particular  trial  then  pending,  is 
a  question  of  fact  to  be  determined  by  the 
jury";  and  that  although  the  agreed  stato- 
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ment  of  facte  in  question  here  was  incorpo- 
rated In  writing,  the  rule  should  be  the  same, 
the  rule  applying,  In  reason,  as  well  to  writ- 
ten as  to  oral  admissions;  and  that  the  fact 
that  the  admission  or  statement  is  in  writ- 
ing gives  to  it  no  more  force;  and  that,  in 
either  case,  the  question  as  to  whether  the 
admission  was  a  general  admission,  or  an  ad- 
mission intended  only  for  the  cause  then 
pending,  is  a  question  of  fact  to  be  determin- 
ed by  the  Jury,  or  by  the  court  sitting  as  a 
jury,  as  in  this  case.  We  do  not  understand 
this  proposition  of  the  defendants  in  error  to 
be  the  law.  The  language  of  the  stipulation 
is  that  "the  facts  in  the  above-entitled  cause 
are  as  follows."  The  statement  of  facts  is 
clear  and  definite.  There  is  no  obscurity  in 
It  It  is  not  susceptible  of  a  doubtful  inter- 
pretation. It  is  declared,  in  Greenleaf  on 
Evidence  (volume  1,  {  186),  that  "the  admis- 
sions of  attorneys  of  record  bind  their  clients 
in  all  matters  relating  to  the  progress  and 
trial  of  the  cause.  But,  to  this  end,  they 
must  be  distinct  and  formal,  or  such  as  are 
termed  'solemn  admissions,'  made  for  the  ex- 
press purpose  of  alleviating  the  stringency 
of  some  rule  of  practice,  or  of  dispensing 
with  the  formal  proof  of  some  fact  at  the 
trial.  In  such  cases,  they  are,  in  general, 
conclusive,  and  may  be  given  In  evidence, 
even  upon  a  new  trial."  And  in  Gres.  Eq. 
Ev.  458,  it  is  said  that,  "for  the  purpose  of 
the  suit,  an  admission  made  by  counsel  is 
conclusive,  and  in  subsequent  proceedings 
or  on  rehearing,  if  the  court  is  satisfied  that 
they  were  really  made,  they  cannot  be  re- 
tracted." And  it  is  declared.  In  the  syllabu* 
of  the  court  in  Railroad  Co.  v.  Shoup,  28  Kan. 
394,  in  which  an  oral  admission  had  been 
made  by  an  attorney  during  the  trial  of  the 
cause,  that  even  such  oral  admission  might 
be  proved  in  the  subsequent  trial  of  the  case, 
"if  it  should  appear  to  be  intended  as  a  gen- 
eral admission  of  the  fact,  and  tliat  upon 
such  subsequent  trial,  it  would  be  as  binding 
as  though  made  at  that  trial."  And  it  is 
said  by  Brewer,  J.,  who  wrote  the  opinion, 
that  "it  may  also  be  so  obviously  Intended  as 
a  general  admission  that  the  court  may  in- 
struct the  Jury  to  treat  it  as  such;  as,  for  in- 
stance, where  the  parties  sign  an  agreed 
statement  of  facts."  And  it  is  said  in  Ex 
parte  Hayes,  92  Ala.  120,  9  South.  156,  thai, 
"when  an  agreed  statement  of  facts  is  re- 
duced to  writing,  signed  by  the  attorneys  of 
the  respective  parties,  and  not  limited  to  use 
on  one  trial  only,  a  party  cannot  be  relieved 
from  an  admission  therein  contained,  on  a 
subsequent  trial,  after  a  reversal  and  re- 
niandment  of  the  cause,  except  for  some 
cause  which  would  authorize  the  rescission 
of  the  contract;  and  neither  the  attorney's 
understanding  that  the  agreement  was  for 
the  purpose  of  one  trial  only,  nor  his  opin- 
ion that  the  admitted  facts  were  Immaterial, 
is  sufficient  cause  to  set  it  aside.  If  the 
court  refuses  to  receive  the  admissions  con- 
tained in  the  agreed  case  as  evidence  on  a 


second  trial,  an  exception  may  be  reserved. 
and  the  ruling  revised  on  appeal."    And  it  ia 

said,  in V. ,  44  N.  Y.  486,  by  the 

court,  that  "the  effect  of  the  admission  is  to 
conclude  the  parties.  This  admission  be- 
longs to  that  class  of  solemn  Judicial  admis- 
sions which  are  made  as  a  substitute  for 
proof  of  the  fact  admitted.  They  dispense 
with  proof  as  to  such  fact,  and,  althou!:b 
there  may  appear  in  the  case  evidence  cast 
Ing  doubt  on  the  truth  of  such  matter  ad- 
mitted, it  is  to  be  presumed  that  there  is 
other  evidence  not  produced,  or  other  rea- 
sons which  induce  the  admissions.  If  tliv 
admissions  were  improvldently  made,  the  in- 
jured party  has  his  remedy  by  motion  to 
strike  out  or  amend  the  admission;  but. 
while  it  exists  in  the  case,  it  would  appear  to 
be  conclusive."  There  was  no  admissioj 
tliat  it  was  for  use  in  the  probate  court  only. 
It  was,  indeed,  provided  that  "the  said  court 
may  enter  judgment  accordingly,  the  saiuf 
as  if  such  facts  had  appeared  from  the  p^- 
ponderance  of  testimony  duly  and  propfily 
given  in  said  court  upon  the  trial  of  tbis 
cause."  But,  after  the  stipulation,  proporly 
entitled  in  the  probate  court,  properly  statins 
the  parties  to  the  cause,  and  a  written  agn-e- 
ment  that  "it  is  hereby  agreed,  by  and  l>e- 
tween  the  above-named  plaintiff  and  defend- 
ants, and  each  of  them,  that  the  facta  in  tie 
above-entitled  cause  are  as  follows,"  and  the 
stipulation  having  been  formally  signed  bv 
the  plaintiff  and  by  the  defendants,  by  their 
attorneys,  and  having  been  filed  In  the  ca!i<r, 
the  further  provision  that  the  "said  cour. 
may  enter  Judgment  accordingly,"  etc.,  wai 
unnecessary  and  superfluous,  and  will  l)e 
treated  as  surplusage.  Upon  the  presenta- 
tion of  the  written  statement  of  facts,  tlie 
court  would  pass  upon  the  facts  so  presenr- 
ed,  and  enter  judgment  thereupon,  as  a  mat- 
ter of  course,  as  required  by  law,  and  no  pro- 
visions in  the  written  agreement  could  tiarp 
any  additional  efCect  to  place  the  di8cbarg'> 
of  the  judicial  function,  upon  the  case  thns 
presented,  within  the  duty  or  jurisdiction  of 
the  court  The  facts  in  the  cause  havii:s 
been  incorporated  in  writing,  executed  and 
filed  in  the  cause,  they  became  "the  facts  ia 
the  above-entitled  cause"  for  all  purposes, 
and  are  solemn  admissions,  made  by  the  de- 
fendants in  error,  and.  If  made  erroneousl.r. 
were  made  so  that  the  plaintiff  in  error  re- 
lied upon  them,  and  had  a  right  to  rely  np-^D 
them;  and,  if  a  wrong  has  been  done,  the  d>^ 
fendants  in  error  must  look  to  their  attor- 
neys. No  motion  was  made  before  the  trial 
came  on  to  strike  out  or  amend  the  admis- 
sions of  fact  and  inasmuch  as  they  existed 
In  the  cause  as  general  and  solemn  adm!.«- 
sions  for  all  purposes,  they  are  coneluslve. 
The  cause  will  therefore  be  reversed,  and  re 
manded  to  the  district  Court  with  direction 
to  grant  a  new  trial  in  accordance  with  the 
views  here  expressed.  All  the  Justices  con- 
curring, except  SCOTT,  J.,  who  sat  to  the 
case  below. 
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(Supreme  Court  of  Montana.     March  9,  1896.) 
Grjmihii.  Liw—Appbal  — Review  —  Evidence — 

TkIAL —  HOMIOIDB— SeLT-DefENSB— RiOQT  OF 

Dbtbnd^nt  to  Bdbp(Bxa  for  Witnesses. 

1.  Under  Pen.  Code  1895,  §  2321,  proTiding 
that  on  ap^ieal  from  a  jadgment  the  court  may  re- 
view any  mtermediate  "order  or  ruling"  on  ap- 
peal from  the  judgment  alone,  errors  in  the  ao- 
mis.sion  and  exclusion  of  evidence  may  be  re- 
viewed though  no  motion  for  new  trial  was 
made. 

2.  In  a  criminal  case,  in  order  to  impeach  a 
witness  hj  statements  in  her  testimony  at  the 
coroner's  mquest,  which  was  taken  down  in  writ- 
ing, and  signed  by  the  witness,  it  Is  necessary,  as 
re<(uired  by  Code  Civ.  Proc.  g  3380,  that  the 
writing  be  shown  the  witness  when  interrogated 
aa  to  whether  she  made  such  statements. 

3.  Testimony  of  accused  at  the  coroner's  in- 
gnest  is  inadmissible  against  him,  he  having  tes- 
tified under  the  belief  that  he  was  required  to  an- 
swer the  questions  put  to  him. 

4.  A  person,  when  assailed  in  his  own  house, 
is  not  required  to  retreat  out  of  his  bouse,  if  a 
retreat  may  be  safely  made,  to  enable  him  to 
avail  himself  of  the  defense  of  self-defense. 

5.  Pol.  Code,  §  4656,  providing,  in  criminal 
cases,  that  the  cleric  must  not  issue  subpoenas 
for  more  than  six  witnesses  for  each  side  except 
on  order  of  court  is  constitutional,  and  author- 
izes the  court  to  refuse  defendant  an  order  for 
subpoenas  for  additional  witnesses  uuless  he  dis- 
closes the  materiality  of  their  expected  testi- 
mony. 

•Appeal  from  district  court.  Cascade  coun- 
ty; C.  H.  Benton,  Judge. 

Edward  J.  O'Brien  was  convicted  of  man- 
slaughter, and  appeals.     Reversed. 

The  defendant  was  Indicted  for  murder 
In  the  first  degree,  and  convicted  of  man- 
slaughter, in  the  killing  of  one  Frank  Blz- 
by,  in  Cascade  county,  on  August  18,  1895. 
Be  appeals  from  the  final  Judgment  of  con- 
viction. The  information  charges  that  the 
killing  was  done  with  a  rifle. 

Leslie  &  Downing,  for  appellant.  H.  S. 
Haskell  and  Ella  Enowles  Haskell,  for  the 
State. 


HUNT,  J.  1.  This  appeal  being  from  a 
Judgment,  and  the  record  containing  bills 
of  exception,  but  no  motion  for  a  new  trial, 
it  is  argued  in  Iiehalf  of  the  state  that  this 
court  has  no  jurisdiction  to  pass  upon  the 
errors  alleged  In  the  exclusion  and  admission 
of  certain  testimony  during  the  progress  of 
the  trial.  But  this  appeal  is  taken  since  the 
adoption  of  the  Penal  Code  of.  1895.  Under 
the  former  Code  (section  304,  p.  476,  Comp.  St. 
1887),  an  appeal  to  the  supreme  court  could 
Ite  taken  by  the  defendant  as  a  matter  of 
right  from  any  judgment  against  him,  and 
upon  appeal  any  decision  of  the  court  or  In- 
termediate order  made  in  the  progress  of  the 
case  could  be  reviewed.  The  interpretation 
placed  upon  that  statute  was  that  errors  of 
law  in  the  admission  or  exclusion  of -illegal 
or  legal  evidence  must  have  been  called  to 
the  attention  of  the  district  court  by  motion 
for  new  trial,  to  the  end  that  that  court 
should  thereby  first  have  an  opportunity  to 


— ,  4X  irac.  ooz.  uut  tne  i-enai  \joae  oi  isoo 
provides  as  follows:  Section  2270:  "An  ap- 
peal to  the  supreme  court  may  be  taken  by 
the  defendant,  as  a  matter  of  right,  from  any 
Judgment  against  him."  Section  2321:  "Up- 
on an  appeal  taken  by  the  defendant  from  a 
Judgment,  the  court  may  review  any  inter- 
mediate order  or  ruling  involving  the  merits, 
or  which  may  have  affected  the  judgment." 
Section  2321  Is  identical  with  section  12o9  of 
the  Penal  Code  of  California.  The  differ- 
ence between  section  394  of  the  Code  of  1887 
and  section  2321  of  the  Code  of  1805,  consists 
In  this:  Under  the  old  Code,  the  appellate 
court  was  limited  in  its  review  to  any  deci- 
sion of  the  court  or  any  intermediate  order 
made  in  the  progress  of  the  case;  under 
the  new  Code,  upon  appeal  from  a  Judgment, 
the  court  may  review  not  only  any  inter- 
mediate order,  but  likewise  a  ruling  involv- 
ing the  merits,  or  which  may  have  affected 
the  judgment.  In  the  use  of  the  word  "rul- 
ing" the  legislature  evidently  intended  to 
permit  a  review  of  the  actions  of  the  dis- 
trict court  upon  matters  of  law  In  the  ex- 
clusion or  admission  of  testimony  Involving 
the  merits  of  the  case  on  an  appeal  from 
the  judgment  only.  Such  rulings  had  not 
been  included  in  the  interpretation  of  the 
words  "decision  or  Intermediate  order"  in 
the  older  statute;  that  is,  a  distinction  has 
been  recognized  between  a  decision  and  a 
ruling.  The  older  statute  is  therefore  to  be 
distinguished  from  the  new.  In  the  one,  a 
decision  or  order  was  regarded  as  a  deter- 
mination by  the  court  In  the  settlement  of 
the  controversy  or  matter  before  it;  while 
in  the  new  Code  a  ruling  means  generally 
a  settlement  or  decision  of  a  point  of  law 
arising  upon  the  trial  of  the  case,  without 
necessarily  the  force  or  solemnity  of  a  judg- 
ment or  order.  Black,  Law  Diet.;  Cent. 
Diet  We  do  not  bold  that  under  section 
2321,  above  cited,  matters  may  be  reviewed 
on  appeal  from  a  judgment  only  when  they 
are  embraced  within  any  of  the  provisions  of 
the  law  made  for  granting  new  trials  (sec- 
tion 2192),  except  errors  in  the  decision  of 
questions  of  law  arising  during  the  course 
of  the  trial.  The  latter  errors  can,  however, 
be  reviewed  either  upon  appeal  from  the 
judgment,  or  from  an  order  overruling  a 
motion  for  a  new  trial.  This  is  the  prac- 
tice in  California,  and,  having  taken  section 
2321  verbatim  from  the  Code  of  that  state, 
we  adopt  the  constructions  placed  upon  it  In 
the  decision  of  People  v.  Keyser,  53  Cal.  184, 
where  it  was  said:  "The  defendant  may  ap- 
peal from  the  Judgment  without  having  made 
a  motion  for  a  new  trial.  •  ♦  ♦  If.  for 
instance,  one  ground  of  the  motion  be  that 
the  court  erred  in  the  decision  of  a  question 
of  law,  and  the  particular  alleged  error  re- 
lied upon  be  the  exclusion  of  certain  testi- 
mony, the  bill  should  set  out  the  offered  tes- 
timony, its  exclusion,  and  the  exception  to 


The  errors  alleged  by  bills  of  exception  are 
therefore  properly  before  us. 

2.  So  far  as  the  testimony  is  before  us  by 
the  bills  of  exception,  It  appears  that  the  de- 
fendant lived  with  a  woman  whom  he  said 
was  his  wife,  but  to  whom  it  Is  doubtful  If 
he  had  ever  been  married.  The  defendant 
seems  to  have  been  jealous  of  this  woman, 
and  particularly  of  the  attentions  paid  to  her 
by  the  deceased.  About  11  o'clock  on  the 
night  of  the  killing,  certain  witnesses  went 
to  the  house  of  the  defendant,  unlocked  the 
door,  lighted  a  lamp,  and  found  the  body  of 
deceased  lying  on  tlie  floor,  on  his  left  side, 
with  his  head  towards  the  south  and  his  feet 
towards  the  north.  The  door  was  on  the 
south  side  of  the  house.  There  was  a  rocking 
chair  near  to  the  feet  of  the  deceased,  and  a 
knife  close  to  bis  hands.  The  coroner  noticed 
a  hole  through  the  cabin,  said  to  be  a  bullet 
hole,  and  found  a  bullet  on  the  floor  about  18 
inches  from  the  left  leg  of  a  chair  in  which 
the  deceased  was  supposed  to  have  been  sit- 
ting when  shot.  The  coroner  found  two  emp- 
ty cartridges,  one  ontside  of  the  door,  and  one 
In  the  gun.  On  the  trial,  a  board  with  a  bul- 
let bole  in  It  was  introduced,  said  to  have 
l)een  found  opposite  where  the  chair  was 
standing  on  the  north  side  of  the  feet  of  the 
deceased,  and  about  25  Inches  above  the  floor 
of 'the  cabin.  Blood  was  found  In  the  seat  of 
the  chair,  and  upon  the  back  of  the  chair. 
The  clothing  on  the  body  was  perforated. 
The  wounds  on  the  deceased  showed  that  two 
bullets  passed  from  one  side  of  the  body  to 
the  other.  .  The  theory  of  the  state  was  evi- 
dently that  the  defendant  shot  the  deceased 
from  the  outside  of  the  cabin,  and  while  the 
deceased  was  sitting  In  the  chair.  Defendant 
admitted  the  killing,  and  attempted  to  prove 
that  It  was  impossible  for  a  pei-son  to  shoot 
from  the  outside  of  the  house,  and  strike  the 
body  as  the  deceased's  body  was  struck, 
and  make  the  bullet  hole  that  was  shown  in 
the  wall  of  the  cabin.  His  own  evidence  was 
to  the  efl?ect  that  he  was  in  his  house,  re- 
monstrating with  the  deceased  concerning  bis 
visits  to  the  woman;  that  they  had  some 
words;  and  that  deceased,  who  was  sitting  in 
a  rocking  chair,  grabbed  a  knife  from  the 
window;  that  thereupon  defendant  grabbed 
the  gun,  whereupon  deceased  squatted,  and 
then  the  defendant  shot  twice.  Defendant 
further  said  that  he  shot  the  deceased  be- 
cause be  was  afraid  be  was  going  to  cut 
him  to  pieces  with  the  knife  he  had  in  his 
bands. 

During  the  trial,  the  defendant  called 
Mrs.  Miuuie  O'Brien,  who  was  the  only  wit- 
ness to  the  killing.  She  -said:  That,  upon 
the  night  of  the  killing,  O'Brien  brought  the 
gun  into  the  house,  and  then  went  out  to  do 
the  chores.  While  he  was  out,  the  deceased 
came  In.  When  O'Brien  came  back,  and 
found  deceased  there,  he  remonstrated  with 
him  concerning  his   frequent  visits  at  the 


The  witness  then  testlfled  in  relation  to  a  con- 
versation which  took  place  between  O'Brien 
and  the  deceased  shortly  before  the  killing. 
The  defendant  objected,  for  the  teafion  that 
it  was  not  proper  cross-examination,  and  call- 
ed for  a  conversation  that  had  not  been  gone 
into.  The  prosecuting  attorney  then  asked 
the  witness,  "Did  you  testify  to  that  conversa- 
tion at  the  coroner's  Inquest?"  Answer:  "I 
don't  remember  what  T  testified  to  there." 
After  various  questions  as  to  the  condition  of 
affairs  Just  preceding  ttie  killing,  the  coanty 
attorney  asked  the  witness  to  examine  Ex- 
hibit K,  and  state  whether  or  not,  on  the  oc- 
casion referred  to  [meaning,  donbtless,  the  ex- 
amination of  the  witness  before  the  coroner], 
she  made  the  following  statement:  "  "The 
first  I  knew  of  any  dilHculty  between  Mr. 
O'Brien  and  the  deceased  was  Saturday  even- 
ing, the  17th  of  August,  1805.'  Did  yon  so 
state  upon  that  occasion?"  The  defendant 
objected  to  the  question.  The  record  dis- 
closes no  answer,  but  the  objection  was  over- 
ruled. As  appears  by  the  record,  no  far- 
ther questions,  material  to  the  homicide, 
were  put  to  the  witness,  relating  her  state- 
ments before  the  coroner  to  her,  and  asking 
her  whether  she  had  made  them  as  related.  Qn 
rebuttal,  the  county  attorney  testified  to  the 
effect  that  he  had  taken  down  the  testimony 
at  the  coroner's  inquest,  and  took  the  deposi- 
tion of  Mrs.  Minnie  O'Brien,  which  was  Ex- 
hibit R;  that  such  testimony  was  taken  down, 
and  afterwards  read  to  the  witness,  before 
she  was  asked  to  sign  It.  Thereupon  the  as- 
sistant to  the  county  attorney,  against  tbe 
objection  of  the  defendant,  asked  the  county 
attorney  to  examine  Uxhibit  R,  and  state 
whether  or  not,  on  an  examination  tbereof, 
the  witness  testified  or  did  not  testify  upon 
that  occasion  to  the  "following  statement." 
Thereupon  the  assistant  to  the  county  attor- 
ney would  read  portions  of  the  deposition  to 
the  jury,  and  tbe  county  attorney  would  an- 
swer affirmatively,  "She  did."  Then,  by  the 
direction  of  the  assistant  prosecuting  counsel, 
the  county  attorney  would  again  read  tbe 
statement  of  the  witness  made  at  the  coro- 
ner's inquest.  This  line  of  examination  was 
kept  up  by  rei)eated  questions  to  tbe  county 
attorney,  the  form  of  the  question  generally 
being  to  "state  whether  or  not  the  witness 
Minnie  Warren  did  or  did  not  testify  on  tbat 
occasion  to  the  following,"  giving  her  original 
testimony  before  the  coroner.  The  matters 
which  the  questions  referred  to  were  the  wit- 
ness' statements  before  tlie  coroner  concern- 
ing the  acts  and  conduct  of  the  defendant  and 
the  deceased  Just  prior  to  the  killing,  and  art 
the  time  of  the  killing.  The  object  of  the  ex- 
amination was  evidently  to  impeach  the  wit- 
ness Minnie  O'Brien,  by  showing  that  she 
made  Inconsistent  statements  concerning  the 
material  facts.  The  defendant  preserved  bis 
objections  all  through,  but  the  court  uniform- 
ly overruled  such  objections,  and  permitted 


Code  that  tlie  rules  of  evidence  generally  ap- 
plicable to  civil  cases  are  to  be  applied  in  the 
trial  of  criminal  cases.  Section  3380  of  the 
Code  of  Civil  Procedure  provides  as  follows: 
"Sec.  3380.  ▲  witness  may  alfio  be  impeached 
by  evidence  that  be  has  made  at  other  times, 
statements  inconsistent  with  his  present  tes- 
timony; but  before  this  can  be  done  the  state- 
ments must  be  related  to  him,  with  the  cir- 
cumstances of  times,  places,  and  persons  pres- 
ent, and  he  must  be  asked  whether  he  made 
sucb  statements,  and  if  so,  allowed  to  explain 
them.  If  the  statements  be  in  writing,  they 
must  be  shown  to  the  witness  before  any 
question  is  put  to  him  concembag  them."  Mo 
auttaorltiea  are  needed  further  than  the  stat- 
ute Itself.  It  is  but  the  expression  of  the  rea- 
son of  judicial  decisions  for  years  and  years. 
By  disregarding  its  requirements,  well-estab- 
lished principles  of  the  law  of  cross-examina- 
tion were  violated.  Whart.  Or.  Ev.  g  483; 
Tbomp.  Trials,  !  502. 

As  the  case  must  be  tried  again,  we  will 
briefly  Indicate  our  views  upon  a  few  of  the 
more  Important  points  raised  by  the  rec- 
ord. 

The  relations  existing  between  the  defend- 
ant and  the  woman  Minnie  O'Brien  at  and 
before  the  homicide  should  properly  go  be- 
fore the  Jury,  as  bearing,  perhaps,  upon  the 
question  of  the  motives  which  guided  the 
conduct  of  the  defendant  in  the  killing,  and 
whether  or  not  he  acted  as  a  reasonable  man 
under  all  the  circumstances  of  the  case. 

The  court  ought  not  to  have  permitted  any 
of  the  evidence  given  by  the  defendant  be- 
fore tbe  coroner  to  be  introduced.  It  plain- 
ly appears  that  the  defendant  was  called  be- 
fore the  coroner  by  that  official  immediately 
after  the  homicide,  and  testified  without  any 
knowledge  of  his  lawful  rights,  without  the 
aid  of  counsel,  and  under  a  belief  that  he 
had  to  answer  the  questions  put  to  him. 

The  record  shows  that  almost  every  ques- 
tion asked  the  witnesses  for  the  defendant 
was  objected  to  by  the  counsel  for  the  state. 
Many  of  these  objections  were  wholly  with- 
out merit,  as  they  sought  to  exclude  from 
the  Jury  matters  directly  connected  with  the 
scene  of  the  homicide,  the  conduct  of  the 
parties,  and  the  homicide  itself.  This  prac- 
tice is  to  be  censured,  and  we  quote  the  fol- 
lowing language  of  the  supreme  court  of 
California  (People  v.  Williams,  18  Cal.  193) 
as  particularly  applicable  to  the  conduct  of 
this  case:  "As  no  man  ought  to  be  convicted 
unless,  on  a  full  exposure  of  the  merits  of 
the  case,  he  is  really  guilty,  it  would  seem 
that  little  or  nothing  is  to  be  gained  by  in- 
terposing technical  objections  to  keep  a 
knowledge  of  the  whole  case  on  its  legal 
merits  from  the  Jury.  Questions  as  to  the 
admissibility  of  evidence  frequently  arise, 
and,  in  the  hurry  of  a  nisi  prius  trial,  the 
best  Judge  may  err,  especially  when  sudden- 
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is  any  doubt  of  the  question,  or,  rather, 
whenever  the  evidence  proposed  by  the  de- 
fense is  not  plainly  inadmissible,  it  is  bet- 
ter to  let  it  go  in,  since,  in  nine  cases  out  of 
ten,  a  single  equivocal  fact,  of  doubtful  bear- 
ing upon  the  case,  would  liave  no  effect  upon 
the  Judgment  of  the  Jurors,  who  are  usually 
disposed  to  pass,  and  do  pass,  upon  the  gen- 
eral merits.  Not  unfrequently  the  offer  to 
make  the  proof  and  the  exclusion  of  it  have 
about  the  same  effect  on  the  minds  of  the 
Jury— though  It  should  not— as  if  the  proof 
were  Introduced.  If  the  course  here  sug- 
gested were  pursued  by  the  prosecuting  at- 
torneys, we  are  convinced  that  the  number 
of  convictions  would  not  be  less  than  at 
present,  while  the  number  of  appeals,  or,  at 
least,  the  number  of  those  successfully  pros- 
ecuted, would  be  greatly  diminished." 

In  several  of  the  instructions,  the  court,  in 
its  statement  of  the  law  of  Justifiable  homi- 
cide and  self-defense,  departed  from  the 
terms  of  the  statute.  It  certainly  is  safer 
for  a  Judge  to  adhere  to  statutory  definitions 
where  they  cover  the  law  of  homicide  as  ful- 
ly as  the  new  Codes  do. 

We  disapprove  of  instruction  No.  16,  where 
the  court  uses  this  language:  "And  if  the 
Jury,  or  any  one  of  them,  entertain  any 
reasonable  doubt  upon  any  single  fact  or 
element  necessary  to  constitute  the  crime,  it 
is  your  duty  to  give  the  prisoner  the  benefit 
of  such  doubt,  and  acquit  him."  It  cannot 
be  that  the  court  meant  that  if  one  Juryman 
has  a  reasonable  doubt,  and  eleven  have  not, 
the  eleven  must  concur  in  an  acquittal;  but 
the  language  of  the  Instruction  seems  ,  to 
imply  that  they  should  so  deliberate. 

Many  of  the  instructions  asked  by  the  de- 
fense are  embraced  within  those  given,  and 
the  law  of  Justifiable  homicide  as  approved 
by  this  court  in  Territory  v.  Burgess,  8  Mont. 
58,  18  Pac.  558,  was  followed.  We  under- 
stand the  general  doctrine  of  the  right  of  a 
man  to  defend  himself,  if  assailed  in  his  own 
house,  to  be  that  he  need  retreat  no  further. 
As  said  by  Wharton  on  Criminal  Law  (sec- 
tion 502):  "Here  he  stands  at  bay,  and  may 
turn  on  and  kill  his  assailant  If  tills  be  ap- 
parently necessary  to  save  his  own  life;  nor 
is  he  bound  to  escape  from'  his  house  in  or- 
der to  avoid  his  assailant.  In  this  sense, 
and  in  this  sense  alone,  are  we  to  understand 
the  maxim  that  'every  man's  bouse  is  his 
castle.'  An  assailed  person,  so  we  may  par- 
aphrase the  maxim,  is  not  bound  to  retreat 
out  of  his  house  to  avoid  violence,  even 
though  a  retreat  may  be  safely  made.  But  he 
is  not  entitled,  either  in  the  one  case  or  the 
other,  to  kill  his  assailant  unless  he  honestly 
and  nonnegligently  believes  that  he  is  in 
danger  of  bis  life  from  the  assault."  Under 
this  view,  certain  instmctlons  given  should 
be  modified. 

Section  4656  of  the  Political  Code  proviOr-s 


state  or  defendant  for  more  than  six  wit- 
nesses, except  upon  the  order  of  the  court 
or  judge,  and  such  order  may  be  made  upon 
proper  showing  by  affidavit  or  otherwise." 
The  defendant  asked  for  a  subpoena  for  more 
than  six  witnesses.  The  cleric  refused  to  is- 
sue the  Bubpcena.  The  Judge  required  de- 
fendant's counsel  to  show  that  the  testimony 
of  the  additional  witnesses  was  material,  and 
offered  to  allow  the  defendant's  counsel  to 
orally  show  such  materiality  by  stating  the 
substance  of  their  proposed  testimony,  and 
even  offered  to  not  disclose  such  statement 
to  the  counsel  for  the  state.  Counsel  for  de- 
fendant declined  to  disclose  or  Intimate  what 
he  expected  to  prove  by  said  witnesses,  con- 
tending that  he  had  a  constitutional  right 
to  these  subpoenas  without  the  showing.  The 
statute  seems  to  be  very  reasonable,  and  the 
action  of  the  court  requiring  the  showing 
was  not  Improper. 

Judgment  reversed,  and  case  remanded, 
with  directions  to  grant  a  new  trial.  Re- 
versed. 

PEMBERTON,  a  J.,  and  DB  WITT,  J., 
concur. 


POWER  et  al.  v.  BURD  et  al. 

(Supreme  Court  of  Montana.     March  9,  1896.) 

HoMEBTBAD— What  Constitutes— Neobssart 
Faktibs. 

1.  Under  Code  Civ.  Proc.  I  322,  providing 
that  a  homestead  consisting  of  a  certain  quantity 
of  land  owned  and  occupied  by  any  resident  of 
the  territory  shall  be  exempt  from  forced  sale, 
the  mere  declaration  of  an  intention  to  claim 
land  as  a  homestead,  without  Improvement  or  oc- 
cupancy thereof,  it  InsufBcient  to  constitute  the 
land  a  homestead. 

2.  In  an  action  by  a  purchaser  of  land  at  a 
sheriff's  sale  io  reform  a  deed  to  the  land  to  the 
judgment  debtor,  the  wife  of  the  judgment  debt- 
or, who  was  a  party  to  the  suit  in  which  the  judg- 
ment was  rendered  under  which  the  land  was 
sold,  is  not  a  necessary  party. 

Appeal  from  district  court,  Teton  county; 
Dudley  Du  Bose,  Judge. 

Action  by  Thomas  O.  Power  and  others 
against  Julian  P.  Burd  and  others.  There 
was  a  judgment  for  plaintiffs,  and  defend- 
ant Burd  appeals.     Affirmed. 

This  Is  an  action  to  reform  a  conveyance 
to  certain  real  estate.  From  the  record  it 
appears  that  on  the  20th  day  of  May,  1890, 
a  judsnient  was  entered  In  the  district  court 
of  Choteau  county  In  favor  of  these  plain- 
tiffs and  against  defendant  Julian  F.  Burd 
and  others  foreclosing  a  mortgage  executed 
theretofore  by  Julian  F.  Burd  and  wife  on 
certain  real  estate  for  the  sum  of  $4,547.40, 
and  the  lands  described  in  said  mortgage 
were  ordered  sold  to  satisfy  the  mortgage 
debt.  In  and  by  said  judgment  It  was  also 
adjudged  and  decreed  that,  if  the  moneys 


a  deficiency  judgment  for  the  balance  certi- 
fied by  the  sheriff.  There  was  a  deficiency  of 
$2,797.44,  as  shown  by  the  return  of  the  sher- 
iff. Execution  was  Issued  on  the  deficiency 
judgment,  and  levied  on  the  real  estate  in 
controversy,  which  was  sold  to  the  plaindfEs 
by  the  sheriff  on  the  13th  day  of  October, . 
1890.  The  defendant  Julian  F.  Burd  having 
failed  to  redeem  the  real  estate,  on  the  Ist 
day  of  July,  1891,  the  sheriff  executed  his 
deed  thereto  to  the  plaintiffs.  About  the 
time  the  sheriff  levied  the  execation  on  the 
land  in  controversy  to  satisfy  the  deficiency 
judgment  the  defendant  Julian  F.  Hard 
served  a  written  notice  on  him  that  be 
claimed  the  same  to  be  exempt  from  execu- 
tion as  his  homestead.  It  seems  that  defend- 
ant Julian  F.  Burd  purchased  the  real  estate 
in  controversy  from  defendant  William  Tur- 
ner, and  that  Turner  executed  a  deed  there- 
to to  Samuel  Burd,  as  trustee  for  Julian  F. 
Burd.  This  deed  was  executed  June  5, 188G. 
The  deed,  by  mistake,  described  the  land  as 
the  S.  E.  %  of  S.  E  %  of  section  9,  township 
28  N.,  range  7  W.;  whereas  the  land  should 
hare  been  described  as  the  8.  E.  ^  of  said 
section  9.  The  ca:>e  was  tried  to  the  coun 
without  a  jury.  The  court  entered  Judg- 
ment reforming  the  deed  from  Turner  to 
Samuel  Burd,  and  dec-eeing  title  to  the  land 
in  controversy  in  the  plaintiffs,  and  that  de- 
fendant Julian  F.  Burd  and  those  claiming 
under  blm  have  no  title  whatever  In  or  to 
said  land.  From  the  judgment  defendant 
Julian  F.  Burd  appeals. 

James  Donovan,  for  appellant  Walsh  & 
Newman,  for  respondents. 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  The  mistake  in  the  description  of 
the  land  in  the  deed  from  Turner  to  Sam- 
uel Burd  is  admitted.  It  is  conceded  that 
Samuel  Burd  held  the  land  In  trust  for 
Julian  F.  Burd.  Both  parties  to  this  appeal 
ask  that  the  deed  be  reformed.  The  plain- 
tiffs ask  that  after  the  reformation  of  the 
deed  the  title  thereto  be  decreed  to  be  in 
them,  while  the  defendant  Julian  F.  Burd 
asks  that  be  be  decreed  the  title  thereto  as 
a  homestead.  We  think  the  only  question 
of  any  materiality  or  merit  involved  in  this 
appeal  is  as  to  whether  defendant  Julian  F. 
Burd  is  entitled  to  have  the  land  in  contro- 
versy adjudged  to  hini  as  a  homestead.  Al- 
though the  defendant  Julian  F.  Burd  claims 
in  bis  answer  to  have  occupied  the  land  Id 
controversy  since  June  5,  1886,  as  a  home- 
stead, still,  on  the  trial  of  the  case,  as  shown 
by  the  record,  he  admitted  that  neither  be 
nor  bis  family  ever  resided  on  or  occupied 
the  land,  or  any  part  thereof.  It  Is  further 
shown  that  defendant  Burd,  oa  the  20tli 
day  of  May,  1887,  made  a  homestead  entry 
of  public  land  under  the  laws  of  the  United 
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States.  It  is  conclusively  shown  tMt  the 
defendant  Burd  never  made  any  kind  of 
Improvement  on  the  land  In  controTersy, 
and  that  neither  he  nor  his  family  ever  oc- 
capied  any  part  of  It  in  any  manner  or  for 
any  purpose  whatever.  The  statute  of  this 
state  In  relation  to  homesteads  (Code  Civ. 
Proc.)  under  which  this  case  was  tried  is  as 
follows:  "Sec.  322.  A  homestead  consisting 
of  any  quantity  of  land  not  exceeding  one 
hundred  and  sixty  acres  used  for  agricul- 
tural purposes,  and  the  dwelling  house' 
thereon,  and  Ita  appurtenances,  to  be  select- 
ed by  the  owner  thereof,  and  not  inclnded  in 
any  town  plot,  city,  or  village;  or.  Instead 
thereof,  at  the  option  of  the  owner,  a  quan- 
tity of  land  not  exceeding  in  amount  one- 
fourth  of  an  acre,  being  within  a  town  plot, 
city,  or  village,  and  the  dwelling  house 
thereon,  and  its  appurtenances,  owned  and 
occupied  by  any  resident  of  this  territory, 
shall  not  be  subject  to  forced  sale  on  execu- 
tion or  any  other  final  process  from  a  court: 
provided,  such  homestead  shall  not  exceed 
In  value  the  sum  of  two  thousand  five  hun- 
dred dollars."  Our  statute  Is  exactly  the 
same  as  that  of  Minnesota.  The  courts  of 
that  state  hold  that  actual  occupancy  is  nec- 
essary to  constitute  a  homestead  In  land. 
Quehl  V.  Peterson,'  47  Minn.  13,  49  N.  W. 
390;  Tillotson  v.  Millard,  6  Minn.  513  (OIL 
419);  Sumner  v.  Sawtelle,  8  Minn.  309  (GIL 
272);  Kelly  v.  Baker,  10  Minn.  124  (Gil. 
154);  Kresin  v.  Mau,  15  Minn.  87  (GIL  116); 
Kelly  V.  DIU,  23  Minn.  435.  Under  a  similar 
statute  to  ours  the  supreme  court  of  Cali- 
fornia, in  many  decisions,  holds  that  actual 
occupancy  is  necessary  to  acquire  a  home- 
stead In  land.  Gregg  y.  Bostwick,  32  Cal. 
220;  VUla  V.  Pico,  41  Cal.  469;  Babcoek  v. 
Gibbs,  52  Cal.  629;  Lubbock  v.  McMann,  82 
Cal.  22S,  22  Pac.  1145;  Tromans  v.  Mahlman 
(Cal.)  27  Pac.  1094.  See,  also,  TUlar  v.  Bass 
(Ark.)  21  S.  W.  34;  Hotchkiss  v.  Brooke,  93 
III.  386;  Thomp.  Homest  &  Ex.  Si  100-105; 
Wap.  Homest.  &  Ex.  pp.  176-186.  In  Bon- 
ner V.  Minnier,  13  Mont.  269,  34  Pac.  30,  the 
authorities  are  collated  on  this  subject. 
While  in  this  case  there  was  a  dissenting 
opinion,  there  was  do  difference  of  opinion 
that  under  our  statute  occupancy  was  nec- 
pssary  to  acquiring  a  homestead  in  land. 
The  authorities  are  too  numerous  to  cite 
which  hold  that  an  Intention  to  claim  and  oc- 
cupy land  as  a  homestead  is  not  sufficient  to 
constitute  a  homestead.  Counsel  for  appel- 
lant rely  upon  Reske  v.  Reske,  51  Mich.  541, 
16  N.  W.  895,  In  which  case  actual  occu- 
pancy was  not  required.  But  in  Reske  v. 
Reske  the  claimants  had  fenced  the  lot 
which  was  procured  for  a  home.  They  were 
proceeding  to  improve  and  occupy  it  to  the 
extent  of  their  means;  they  had  their  do- 
mestic animals  on  It;  they  came  to  live  In 
the  immediate  vicinity  of  the  lot;  they  dug 
a  well;  they  put  up  outbuildings.  Every- 
thing but  building  the  dwelling  was  done 
before  levy.   Here  something  more  had  been 


done  and  was  being  done  by  the  claimants 
than  merely  declaring  their  intention  to 
claim  and  occupy  the  land  in  question  as  a 
homestead.  So  in  the  other  cases  cited  by 
appellant.  In  the  case  at  bar  appellant  had 
done,  at  the  time  of  levy,  nothing,  except 
to  declare  his  intention  to  claim'  and  occupy 
the  land  in  controversy  as  a  homestead,  nor 
does  it  appear  that  he  has  done  anything 
since  towards  improving  or  occupying  the 
land  as  a  homestead.  We  think  It  may  be 
said  that,  according  to  the  great  weight  of 
authority  imder  statutes  like  ours,  the  mere 
declaration  of  an  intention  to  claim  land  as 
a  homestead  is  Insufficient  to  constitute  the 
land  a  homestead.  The  appellant,  during 
the  trial,  objected  to  the  introduction  In 
evidence  of  the  papers  constituting  the  judg- 
ment roll  In  the  suit  to  foreclose  the  mort- 
gage mentioned  In  the  statement,  and  as- 
signs their  admission  as  error.  It  was  com- 
petent to  Introduce  these  papers  to  sliow  the 
Indebtedness  of  defendant  Julian  F.  Burd 
to  the  plaintiffs  as  alleged  in  the  complaint. 
Counsel  for  appellant  contends  that,  as  Jul- 
ian F.  Burd's  wife  was  a  party  to  the  suit 
to  foreclose  the  mortgage,  she  should  also 
have  been  a  party  to  this  suit.  We  do  not 
think  so.  Since  we  have  seen  that  the  claim 
of  homestead  In  the  lands  in  controversy 
made  by  defendant  Burd  cannot  be  sus- 
tained, his  wife  has  no  interest  in  this  suit 
which  renders  her  a  necessary  party.  It  is 
not  contended  that  the  judgment  In  the 
mortgage  suit,  spoken  of  above,  is  void,  or 
that  any  of  the  proceedings  to  carry  said 
judgment  into  effect  were  void.  The  judg- 
ment and  proceedings  In  that  case  cannot, 
therefore,  be  collaterally  attacked  in  this 
case. 

The  judgment  roll  in  the  mortgage  case 
was  admitted  in  evidence  in  this  case  to  es- 
tablish the  indebtedness  of  defendant  Julian 
F.  Burd  to  plaintiffs.  For  that  purpose  it 
was  competent. 

The  homestead  filing  on  public  lands  by 
defendant  Burd,  made  in  1887,  was  properly 
admitted  in  evidence,  as  tending  to  show 
whether  or  not  appellant's  claim  of  home- 
stead in  the  lands  in  controversy  was  made 
in  good  faith. 

We  are  of  the  opinion  that  this  case  was 
fairly  tried,  and  the  proper  result  reached. 
The  judgment  appealed  from  is  affirmed. 

DB  WITT  and  HUNT,  JJ.,  concur. 


GRAY'S  HABBOR   COMMERCIAL  CO.  v. 

WOTTON  et  al. 
(Supreme  Court  of  Washicgton.  Feb.  24,  1896.) 
Appbal— Notice  to  Intkbvekbb. 
One  who,  without  leave  of  court,  interven- 
ed in  an  action  to  foreclose  a  mechanic's  lien,  ia 
nevertheiehs  a  party,  so  as  to  he  entitled  to  no- 
tice of  appeal,  where  no  motion  was  made  to 
strike  out  tiie  complaint  in  intervention,  and  no 
action  taken  on  the  demurrers  interposed  there- 
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to,  and  fa>  an  ord<>r  made  in  the  canse  the  title 
inclnded  the  name  of  interrener. 

Appeal  from  superior  coort,  Cbehalia  oons- 
ty;  Mason  Irwin,  Judge. 

Action  by  the  Gray's  Harbor  Commercial 
Company,  a  oo.-poratlon,  against  M.  B.  Wot- 
ton  and  others,  to  foreclose  a  mechanic's  lien. 
Prom  the  Judgment  rendered,  certain  of  de- 
fendants appeal     Dismissed. 

H.  W.  Lueders  and  J.  B.  Bridges,  for  appel- 
lants.    Austin  E.  Griitlths,  for  respondent 

SCOTT,  J.  This  action  was  brought  to 
foreclose  a  mechanic's  lien,  and,  Judgment 
being  rendei-ed  for  the  plaintiff,  certain  of 
the  defendants  appealed.  Respondent  moves 
to  dismiss  on  the  ground  that  the  notice  of 
appeal  was  not  served  upon  one  Carlson,  who 
had  intervened  in  the  action.  It  is  conceded 
by  appellants  that  Carlson  was  not  served, 
but  it  is  claimed  that  his  attempted  interven- 
tion was  without  leave  of  court,  and  was  dis- 
allowed, and  that  he  never  became  a  party; 
but  the  record  fails  to  substantiate  this 
claim.  While  no  fu;-mal  order  allowing  Carl- 
son to  intervene  appears,  his  complaint  in  in- 
tervention was  filed,  alleging  that  leave  of 
court  had  been  obtained;  and  no  motion  was 
made  to  strike  the  same,  by  appellants  or 
any  one.  The  record  shows  that  several  de- 
murrers were  fllbd  to  this  complaint  on  the 
ground  that  it  did  not  state  a  cause  of  action, 
and  there  is  nothing  to  show  that  these  de- 
murrers have  ever  been  disposed  of,  nor  does 
it  appear  that  the  court  has  taken  any  action 
upon  said  complaint  in  intervention  in  any 
way.  The  only  reference  thereto  which  we 
have  found  in  any  order  of  the  court— and 
none  has  been  called  to  our  attention  by  the 
parties— is  in  an  order  made  by  the  superior 
court  of  King  county  aliowhig  an  assignee  of 
certain  of  the  defendants,  who  had  Instituted 
proceedings  in  Insolvency,  to  appear  in  the 
superior  court  of  Cbehalts  county,  and  de- 
fend said  action,  and  In  giving  the  title  of 
the  cause  In  said  order  the  original  plaintiffs 
and  defendants  are  mentioned,  and  also  C. 
F.  Carlson  as  Intervening  defendant  Here 
was  a  direct  recognition  by  the  court.  If  any 
further  was  needed,  that  Carlson  was  a  par- 
ty to  the  case,  and  as  such  his  claim  should 
have  been  disposed  of  before  an  appeal  was 
prosecuted,  and  notice  of  appeal  should  have 
been  served  upon  him.     Dismissed. 

HOYT.  0.  J.,  and  DUNBAR,  J.,  concur. 
GORDON,  J,  took  no  part 


SMITHSON    LAND    CO.   v.    BRAUTIGAM 
et  uz. 

(Supreme  Court  of  Washington.  Feb.  24,  1896.) 
Estoppel  is  Pais. 
Pnrchasprs  of  land  nt  foreclosure  sale  con- 
veyed It  by  warranty  deetl  to  N..  who.  bv  like 
deed,  conveyed  it  to  plaitilifT.  The  mortKajtor  oo- 
tained  a  decree  setiiug  aside  the  decree  of  fore- 


closure, the  sheriff's  deed,  and  the  deed  to  V 
i.'^'"*  of  jurisdiction  by  the  court  rendcriu; 
such  decree;  paying  into  court  the  amount  doe  ■•3 
the  mortgage,  which  sum  was  received  by  X 
^d  paid  to  plaintiff.  Beld,  that  plaintiff"  aid 
JN.  were  estopped  from  maintaining  an  action  oa 
the  warranty  in  the  deed  by  N.'a  grantors. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  the  Smithson  Land  Company 
against  John  C.  Brautigam  and  Janet  Brauti- 
gam  for  breach  of  covenant  of  warrauty. 
■Prom  a  Judgment  for  plaintiff,  defendauw 
appeal.    Reversed. 

J.  R.  &  R.  M.  Kinnear,  for  appeilanu. 
Blaine  &  Devries,  for  respondent 

HOYT,  C.  J.  One  A.  B.  McEachem  was 
the  owner  of  certain  real  estate  situated  in 
King  county,  upon  which  there  was  an  out- 
standing mortgage  held  by  John  C.  Brauti- 
gam, one  of  the  appellants.  This  mortga^'e 
was  not  paid  when  due,  and  suit  was  brought 
to  foreclose  it;  and  under  a  decree  rendered 
therein  the  property  was  sold  and  bid  In  by 
said  appellant  who  thereafter  obtained  a 
sheriff's  deed  therefor.  Afterwards  be  and 
his  wife,  the  other  appellant  for  the  con- 
sideration of  $000,  conveyed  It  by  warranty 
deed  to  one  NIcholal,  who  went  Into  posses- 
sion under  said  deed.  McEachem  brought 
an  action  to  set  aside  the  decree  in  the  fore- 
closure suit,  the  sheriff's  deed  to  appellant 
John  C.  Brautigam,  and  the  deed  of  sail 
Brautigam  and  his  wife  to  Nieholai,  on  the 
ground  that  the  court  which  rendered  the 
decree  had  no  Jurisdiction  so  to  do.  To  this 
action  the  appellants  and  saia  NIcholal  ven 
made  parties  defendant  and  the  sum  of  $'i25 
—the  same  being  the  amount  of  the  mortpa^c 
debt  with  interest— was  paid  Into  court  hy 
McEachem.  In  said  action  it  was  adjudged 
that  the  decree  of  foreclosure  was  void  for 
want  of  Jurisdiction;  that  by  reason  of  its 
invalidity,  the  title  of  McEachem  bad  not 
been  divested  by  the  sale  of  the  propeny 
thereunder;  and  that,  by  the  payment  into 
court,  the  mortgage  on  the  property  was 
satisfied.  Pending  this  litigation  the  prop- 
erty was  conveyed  by  NIcholal  and  wife  to 
respondent  Upon  the  rendition  of  the  decree 
setting  aside  the  one  rendered  in  the  fore- 
closure proceeding,  the  $525  paid  into  eonit 
by  McEachem  was  paid  over  to  NIcholal.  or 
his  attorney,  and  by  him  received  and  trans- 
ferred to  the  respondent  The  present  ac- 
tion was  brought  to  recover  damages  for  a 
breach  of  the  warranties  In  the  deed  from 
appellants  to  NIcholal,  caused  by  tsilme  of 
title  upon  the  setting  aside  of  the  foreclo- 
sure proceedings.  The  appellants  claimed  io 
the  court  below,  and  claim  here,  that  when 
NIcholal  and  the  respondent  received  the 
$i>25  paid  Into  court  by  McEachem,  they 
elected  to  waive  their  right  of  action  npon 
the  warranties,  growing  out  of  the  failure  of 
title  by  reason  of  the  decree  In  the  action  In 
which  such  money  hnd  been  deposited.  The 
superior  court  held  to  the  contrary,  and  in 
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ciaimea  tne  money,  or  it  woum  dot  nave  oeen 
paid  over  to  him,  and  that  respondent  ac- 
qnleeced  in  what  was  done  by  Nicholal,  and 
l8  bound  by  his  acts.  The  only  theory  upon 
which  Nlcholal's  claim  to  the  money  could 
hare  been  founded  was  that,  by  reason  of 
appellants'  deed  of  the  premises  to  him,  he 
had  been  subrogated  to  their  rights.  But 
this  could  have  been  so  only  by  force  of  tlie 
covenants  of  warranty  In  the  deed.  Hence 
the  lla'blllty  of  appellants  upon  these  cove- 
nants was  the  ground  upon  which  he  claimed 
and  received  the  money.  And,  having  avail- 
ed himself  of  the  force  of  such  covenants 
for  that  purpose,  he  la  estopped  from  main- 
taining an  action  for  damages  upon  such  cov- 
enants. He  could  not  make  use  of  the  cove- 
nants In  the  deed  to  reach  the  money  in  the 
registry  of  the  court,  and  at  the  same  time 
maintain  an  action  for  their  breach.  If  no 
consideration  had  been  received  by  Nlcbolai 
for  the  money  paid  appellants,  so  that,  with- 
out anything  being  done  by  him,  he  could 
have  maintained  an  action  for  money  had 
and  received,  It  might  be  successfully  con- 
tended that  his  claim  therefor  would  not  be 
satisfied  by  the  receipt  of  a  less  amount  toan 
was  due.  But  the  delivery  of  the  deed  with 
covenants  of  warranty,  and  the  taking  pos- 
session of  the  property  thereunder,  was  the 
consideration  for  the  money  paid;  and  the 
only  remedy  of  the  grantor  in  the  deed,  or 
those  holding  under  him,  was  upon  the  cov- 
enants therein.  This  being  so,  he  or  they, 
after  the  breach  of  these  covenants,  could 
not  make  use  of  them  to  obtain  valuable 
benefits,  and  thereafter  ibaintain  an  action 
for  damages  for  such  breach.  When  they 
made  such  use  of  the  covenants,  they  elected 
to  waive  any  right  of  action  on  account  of 
the  breach. 

Some  other  questions  have  been  raised  In 
the  briefs,  but  It  Is  not  necessary  that  they 
should  be  considered.  The  judgment  will 
be  reversed,  and  the  cause  remanded,  with 
instructions  to  dismiss  the  action. 

DUNBAE,  SCOTT,  ANDERS,  and  GOB- 
DON,  JJ.,  CMicur. 


FRYE  et  oz.  v.  HII.Ji  et  aL 

(Supreme  Conrt  of  Washington.    Feb.  24,  1896.) 

Waivbs  or  RioHT  to  Jobt  Tkul— Assionbb  or 
Lbabb. 

1.  A  defendant,  by  allowing,  without  ob- 
jection, eqnitable  issues  to  be  made  up  by  the 
cross  complaints  cl  his  eodefendants,  waives  any 
right  to  demand  a  jury  trial. 

2.  Where  a  lease  is  assigned  by  tlie  leasee 
as  additional  security  for  a  loan  used  in  the 
erection  by  him  of  a  building  upon  tlie  prem- 
istm,  the  assignee  beini;  also  secured  by  a  diat- 
tel  mortgage  on  the  building,  and  is  subsequent^ 
absolutely  assigned  to  others,  who  assumed  all 
pnrraents  of  rent,  the  latter  cannot,  in  action  by 
the  landlord  on  default  to  sell  the  building,  claim, 
as  against  the  first  assignee,  that  the  proceeds 


Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  George  H.  Frye  and  wife  against 
Homer  M.  Hill  and  others.  Thomas  P.  Glea- 
son  Intervened.  From  a  judgment  for  plaln- 
tUfs  and  for  defendant  Waterman,  defend- 
ants John  CSolllns  and  others  and  Intervener 
appeal.    Affirmed. 

William  Martin  and  Crews  &  Gleason,  for 
appellants  Collins  and  Gleason.  Stratton, 
Lewis  &  Gllman,  for  appellants  Sander. 
O.  H.  Fortson,  for  re^Mndents  Frye.  Blaine 
&  Devrles,  for  respondent  HilL  Carr  &  Pres- 
ton, for  respondent  Waterman. 

SCOTT,  J.  The  respondents  Frye,  in  July, 
1880,  executed  a  lease  of  a  certain  lot  in  the 
city  of  Seattle  to  respondent  Homer  M.  Hill, 
for  a  term  of  years,  for  which  said  HiU  was 
to  pay  a  certain  monthly  rental,  and  he  also 
agreed  to  erect  a  brick  building  upon  the 
lot  which  at  the  expiration  of  the  term'  was 
to  be  appraised,  and  the  value  thneof  was 
to  be  paid  to  him  by  the  lessors.  Hill  and 
wife  obtained  a  loan  of  $4,000  of  respondent 
Waterman,  which  was  used  In  the  erection 
of  this  building,  and  they  gave  a  chattel 
mortgage  thereon  to  said  Waterman  to  se- 
cure the  same,  and  subsequently,  with  the 
consent  of  the  lessors,  assigned  said  lease 
to  her  as  an  additional  means  of  securing 
the  payment  of  the  loan.  Thereafter,  Hill 
and  wife  made  another  assignment  of  said 
lease  to  the  appellants  John  CoUius  and 
Fred  E.  Sander,  by  the  terms  of  which  Col- 
lins and  Sander  agreed  to  pay  the  rent  for 
the  premises  as  stipulated  in  the  lease.  The 
Waterman  loan  was  made  in  March,  1890, 
to  run  one  year.  The  rent  was  paid  up  to 
September,  1892,  after  which  time  default 
was  made,  and  the  respondents  Frye  brought 
this  action  on  the  equity  side  of  tlie  court  to 
recover  the  same,  then  amounting  to  upward 
of  $4,000,  and  to  have  the  lease  forfeited, 
and  tlie  amount  of  rent  recovered  declared 
a  first  lien  upon  the  building,  and  to  have 
the  building  sold,  and  the  proceeds  applied 
In  payment  of  said  rent  The  respondents 
Hill  and  wife  answered,  and  also  filed  a 
cross  complaint  against  said  Collins  and 
Sander,  setting  up  the  assignment  of  the 
lease  to  respondent  Waterman  as  a  mort- 
gage, and  an  absolute  assignment  of  the 
same  later  to  appellants  Collins  and  San- 
der, as  aforesaid,  and  asked  that  judgment 
be  rendered  against  them  for  the  iMick  rent 
as  assignees  of  the  lease  and  tenants  In 
possession  of  the  premises;  and  they  also 
set  forth  certain  articles  of  agreement  which 
they  claimed  to  have  entered  into  with  Col- 
lins and  Sander  for  the  purpose  of  conduct- 
ing a  newspaper,  alleging  several  thousand 
dollars  to  be  due  them  thereon,  and  asked 
for  an  accounting.  Mrs.  Waterman  filed  a 
cross  complaint,  setting  up  her  Interests;  and 


signed  tbelr  interest  to  Collins. 

We  have  only  attempted  in  the  foregoing 
to  state  enough  to  show  the  general  nature 
of  the  issues  inrolyed.  A  trial  was  had, 
findings  of  fact  were  made,  and  a  decree 
rendered  awarding  certain  relief  to  the 
plaintiffs,  and  giving  them  judgment  for 
the  amount  of  the  rent  due,  finding  that  the 
Waterman  loan  was  the  first  lien  upon  the 
building,  and  fizidlng  that  intervener,  Glea- 
son,  had  no  interest  In  the  premises.  Col- 
lins and  wife  and  Sander  and  wife  and 
Gleason  appealed  therefrom.  The  facts  were 
not  settled,  and  but  two  matters  are  pre- 
sented for  our  consideration. 

It  Is  contended  that  the  court  erred  in  re- 
fusing to  grant  appellants  Collins  and  San- 
der a  trial  by  Jury,  and.  In  support  of  this, 
it  is  claimed  that  they  objected  to  the  vari- 
ous matters  brought  into  the  case  by  the 
cross  complaints  of  the  other  defendants,  and 
moved  to  strike  the  same  from  the  records. 
No  page  of  the  record  is  called  to  our  atten- 
tion where  such  a  motion  appears,  and  we 
have  failed  to  find  any.  It  appears  that 
demurrers  were  filed  to  these  cross  com- 
plaints, on  the  ground  that  they  did  not 
state  a  cause  of  action;  that  the  same  were 
overruled;  and  that  thereafter  said  appel- 
lants took  issue  as  to  the  matters  alleged. 
The  action  as  it  stood  was  properly  triable 
in  equity,  and  the  appellants,  conceding  that 
they  would  have  had  a  right  to  a  trial  by 
Jury  had  they  preserved  their  rights,  waived 
the  same  by  allowing  the  various  equitable 
Issues  to  be  made  up  without  objection. 

It  is  next  contended  by  them  that  the 
court  erred  in  not  finding  tliat  the  claim  of 
respondent  Waterman  upon  the  building  was 
subject  to  plaintifFs'  lien  for  the  rent  due, 
and  that  the  court  should  have  decreed  that 
the  proceeds  of  the  building  be  first  ap- 
plied in  payment  of  the  rent,  and  it  is  con- 
tended that  this  is  apparent  from  the  plead- 
ings. It  is  insisted  that  appellants  took  no 
interest  by  the  assignment  of  the  lease  to 
them,  and  that  they  never  went  into  pos- 
session of  the  premises,  but  the  court  found 
otherwise,  and  found  that  they  did  go  into 
possession,  and  that  they  had  agreed  to 
pay  the  rent  as  stipulated  In  the  lease.  The 
assignment  of  the  lease  to  them  so  provided, 
and  there  was  no  such  provision  in  the  as- 
signment to  respondent  Waterman.  Said 
appellants  are  in  no  position  to  urge  that 
the  rent  due  should  have  been  decreed  a 
first  lien  upon  the  building.  The  plaintiffs 
might  liave  had  some  ground  for  urging  this, 
but  they,  evidently  satisfied  with  the  Judg- 
ment rendered,  have  not  appealed;  and, 
under  the  circumstances  of  the  case,  the 
rights  of  respondent  Waterman  were  supe- 
rior to  those  of  these  appellants,  and,  aa 
against  them,  she  was  entitled  to  the  decree 
requiring  them  to  pay  the  back  rent  under 


that  the  assignment  to  him  was  made  with- 
out consideration,  and  without  his  knowl- 
edge or  consent;  and.  furthermore,  that  he 
was  not  a  citizen  of  this  country,  but  was 
a  resident  of  Australia,  and  not  capable  of 
taking  any  interest  under  and  by  virtue  of 
said  assignment;  and  that  he  did  not  take 
any.  The  facts  not  being  brought  here, 
this  finding  must  stand. 

There  being  no  error  in  the  record,  the 
Judgment  is  affirmed. 

HOTT,   0.   J.,   and  DtJNBAB,   ANDEES, 
and  GOKDON,  JJ.,  concur. 


OOGSWBLL  V.  FORBBST.  Commissioner  of 
Public  Lands,  et  aL 

(Supreme  Court  of  Washington.    Feb.  15,  1886.) 

TiDB  IAnds— Patent  bt  Unitbd  Statbs— Titli 
or  State. 

As  the  state,  in  Const,  art.  17,  S  2,  dis- 
clalnu  all  title  ii>  tide  lands  patented  b;  tlie 
United  States,  it  cannot  assert  title  to  land  situ- 
ated below  the  line  of  ordinary  high  tide,  but 
witiiiu  the  meander  line,  which  was  patented  to 
plaintiff  by  the  United  States;  said  land  liemg 
within  the  caiis  of  the  patent,  and  described  in 
the  official  plat,  and  the  surrey  and  field  notes  ac- 
companying the  same,  by  courses  and  distances. 

Appeal  from  superior  court.  Pierce  county; 
Bmmett  N.  Parker,  Judge. 

Action  by  Myron  J.  Cogswell  against  Wil- 
liam T.  Forrest,  commissioner  of  public  lands, 
ete.,  and  others,  itiembers  of  the  board  of 
state  land  commissioners,  to  enjoin  defend- 
ants from  selling  certain  land.  There  was  a 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

W.  C.  Jones  and  James  A.  Haight,  for  ap- 
pellants. Parsons,  Coreil  &  Parsons,  for  re- 
spondent. 


DUNBAR,  3.  The  complaint  In  this  action 
shows  that  the  plaintiff  was  the  owner,  un- 
der a  patent  from  the  United  States,  of  cer- 
tain lands,  specifically  described  in  Uie  com- 
plaint The  laud  is  described  in  tbe  official 
plat  of  the  surrey  returned  to  the  general 
laud  office  by  the  surveyor  general  pursuant 
to  the  provisions  of  an  act  of  congress  of  the 
24th  of  April,  1820.  Tills  particular  land  is 
described  in  said  plat  and  survey,  and  field 
notes  accompanying  the  same,  by  courses 
and  distances.  The  defendants  platted  and 
appraised  a  part  of  the  lands  described  io 
said  patent,  claiming  the  same  as  the  prop- 
erty of  the  state  of  Washington,  and  threat- 
ened to  offer  tbe  same  for  sale  as  such;  and 
the  plaintiff  seeks  to  have  said  commission- 
ers restrained  and  enjoined  from  so  doing, 
contending  that  thereby  a  cloud  will  be  cre- 
ated on  his  title  under  said  patent     To  this 
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complaint  the  defendants  filed  a  general  de- 
murrer. Tbe  demurrer  was  overruled  by  the 
trial  court,  and  a  judgment  entered  In  ac- 
cordance with  th«  prayer  of  the  complaint 

The  complaint  shows  that  the  land  In  con- 
troversy was  within  the  calls  of  the  patent, 
and  was  situated  below  the  line  of  ordinary 
high  tide,  but  within  the  meander  line.     It 
is  contended  by  the  appellants  that  the  me- 
ander lines  run  along  the  shores  of  bodies  of 
water  by  the  United  States  mirveyors  are  not 
Unes  of  boundary,  but  lines  run  merely  to  lo- 
cate the  shore  line  and  determine  the  area  of 
the  upland  from  which  the  price  is  computed, 
and  that  the  body  of  water  along  which  the 
meander  lines  are  run  la  the  true  boundary, 
and  that  In  this  state  the  boundary  line  of 
lands  adjoining  tidal  waters  Is  that  prevail- 
ing at  commor  law,  to  wit,  mean  high-water 
mark.     The  ai>pellant8  cite  many  cases  to 
sustain  theii  contention,  but  we  think  there 
are  none  of  them  in  point.     We  do  not  ques- 
tion the  general  rule  In  this  reSpect,  but  that 
rule  has  been  changed  by  section  2  of  article 
17  of  the  constitution,  which  provides  that 
"the  state  of  Washington  disclaims  all  title 
in  and  claim  to  all  tide,  swamp,  and  over- 
flowed lands  patented  by  the  United  States: 
provided,    the   same   is   not   Impeached    for 
fraud."     This  question,  we  thinly,  was  virtu- 
ally before  this  court  in  the  case  of  Scurry  y. 
Jones,  4  Wash.  468,  30  Pac.  726,  and  there 
decided  adversely  to  api)ellant9'  contention. 
This   is   tide  land  patented    by  the   United 
States,  and  It  Is  not  impeached  for  fraud,  and 
no  matter  whether  the  meander  line  or  the 
body  of  water  along  which  the  meander  line 
runs  is  the  true  boundary.     The  boundarieB 
of  this  i)articular  tract  of  land  are  settled  by 
the  grant  In  the  plat  and  field  notes.     The 
land   was  granted  according  to  the  official 
grant  of  the  survey  of  such  lands,  and  the  plat 
itself,  and  Its  notes,  lines,  and  descriptions, 
become  a  part  of  the  grant  or  deed  by  which 
they  are  conveyed,  as  much  as  If  the  descrip- 
tion was  written  out  on  the  face  of  the  deed 
Itself.     See  Cragin  v.  Powell,  128  U.  S.  601, 
9  Sup.  Ct  203.     The  constitutional  conven- 
tion of  this  state,  with  a  commendable  sense 
of  honor,  thought  it  but  simple  Justice  to  dis- 
claim title  to  all  tide  lands  patented  by  the 
United  States,  without  regard  to  the  technic- 
al right  of  the  general  government  to  con- 
vey the  same;   and  there  is  nothing  in  the 
language  of  the  constitution  that  would  in- 
dicate that  the  convention  intended  to  make 
any  distinction  between   lands   which   had 
been  patented  through  the  medium  of  the  do- 
nation act,  and  those  which  had  been  patent- 
ed under  the  pre-emption  or  commutation 
acts,  or  even  "f  private  entry.     The  principle 
involved  In  this  case,  we  think,  was  identical 
with   the   principle   Involved    in    Scurry    v. 
Jones,  supra;  and  the  Judgment  wUl  there- 
fore. In  all  respects,  be  affirmed. 

HOYT,  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 


FORRBbT  V,  GILCHRIST  et  aL 
(Supreme  Court  of  Washington.  Feb.  15,  1896.) 
Appial — Evidbnoe—Bbtibw— Record. 
Where  no  exception  is  taken  to  findings  of 
fact,  or  different  hndmgs  requested,  evidence  on 
wliich  tbe  tindinga  were  based  will  not  be  review- 
ed. 

Appeal  from  superior  court,  liewls  county; 
W.  W.  Langhomei  Judge. 

Action  by  John  T.  Forrest  against  Charles 
Gilchrist  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.   Affirmed. 

Elliott  &  Forney  and  Edward  F.  Hunter, 
for  appelant  Arthur,  Lindsay  &  Ellng,  for 
respondents. 

PER  CURIAM.  This  action  was  tried  to 
the  court  below,  without  a  Jury,  and.  from 
the  Judgment  entered  upon  Its  findings,  the 
case  has  been  appealed  to  this  court  It  ap- 
pears from  the  record  that  although  written 
notice  was  given  to  the  appellant  by  re- 
spondents' attorneys,  of  the  time  of  filing 
the  findings  of  fact  and  conclusions  of  law, 
and  also  of  the  Judgment,  no  exceptions  were 
taken  to  said  findings  or  conclusions;  nei- 
ther were  other  or  different  findings  request- 
ed by  the  appellant.  Under  such  circum- 
stances, this  court  has  uniformly  held  that 
It  will  not  review  the  evidence  upon  which 
the  findings  were  based.  Stoddard  v.  Bank 
(Wash.)  40  Pac.  730;  Cook  v.  Tibbals,  Id. 
935;  MUllng  Co.  v.  Denny,  Id.  10C2;  City 
of  Montesano  v.  Blair,  731;  Rice  v.  Stevens, 
9  Wash.  298,  37  Pac.  440.  See,  also,  Donovan 
V.  Clark  (N.  T.  App.)  33  N.  B.  1066.  No  ques- 
tion arises  upon  the  pleadings  in  this  case. 
We  think  that  the  conclusions  of  law  made 
by  the  lower  court  were  right  and  its  Judg- 
ment Is  affirmed. 


BOLSTER  et  al  v.  STOCKS  et  al. 
(Supreme  Court  of  Washington.  Feb.  17,  1896.) 
Ueorek— Erboheocs  Entry— Rbmedt  on  Appeal. 
Where,  on  oetition  for  rehearing  of  an 
appeal  in  equity,  after  an  affirmance  of  the  judg- 
ment, respondent  admits  that  through  error  in 
computatiOL,  the  decree  of  the  lower  court  was 
entered  for  an  excessive  amount  the  former  opin- 
ion on  appeal  will  be  modified  by  deducting  from 
the  judgment  below  the  amount  of  the  excess, 
although  the  error  was  not  formally  presented. 

On   petition   for   rehearing.     Modified  and 
affirmed. 
For  former  opinions,  see  43  Pac.  532,  534. 

S.  A.  Callvert  Jerry  Neterir,  and  Black  & 
Leamlng,  for  appellants.  J.  J.  Welsenberger, 
John  R.  Crites,  Kerr  &  McCord,  Bruce, 
Brown  &  Cleveland,  and  Hudson  &  Holt  for 
resiKjndents. 

PER  CURIAM.  A  claim  was  made  in  the 
brief  of  appellants,  in  the  case  of  Whittier, 
Fuller  &  Co.  v.  Lighthouse  et  ux.,  one  of  the 
above  consolidated  cases,  that  the  attorney's. 
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fee  of  ?lCo  had  been  twice  taxed,  and  that 
the  statutory  fee  of  $10  had  also  been  In- 
cluded in  the  judgment  for  costs.  This  state- 
ment was  admitted  in  the  brief  of  the  re- 
spondents, and  an  offer  of  remittance  of  $175 
was  made  In  the  brief.  It  appears  now,  how- 
ever, by  the  petition,  that  this  double  tax- 
ation was  remedied  when  the  consolidated 
decree  was  entered  In  response  to  the  Judg- 
ment of  this  court,  when  the  cause  was  here 
before,  but  that  the  briefs  on  the  present  ap- 
peal, which  were  the  same  briefs  used  on 
the  first  appeal,  had  not  been  corrected  in 
this  respect.  Hence  the  court  was  misled  in 
this  particular.  It  also  appears  now,  by  a 
showing  made  by  appellants,  which  was  not 
called  to  the  attention  of  the  court  upon  the 
trial,  tliat,  when  the  consolidated  decree  was 
entered,  a  mistake  of  $30  was  made  in  the 
computation,  agaiust  the  Interests  of  the  ap- 
pellants, and,  as  the  respondents  concede  the 
correctness  of  this  statement,  we  think  it 
but  Justice,  this  being  an  equity  case,  tlrnt 
this  mistake  should  be  rectified,  although 
informally  presented.  The  opinion  of  the 
court  heretofore  filed  will  be  corrected  to  the 
extent  that  the  judgment  of  the  lower  court 
will  be  modified  by  deducting  from  the  judg- 
ment obtained  by  the  respondents  the  sum 
of  $30,  and,  as  so  modified,  it  will  be  af- 
flnned,  the  respondents  to  recover  their  costs 
In  this  court  and  the  court  below. 


KEMP  T.  FOLSOM  et  al. 
(Supreme  Court  of  Washington.    Feb.  18,  1896.) 
Fbaddoi-bnt  Cosvetancb— PRorsBTi  o»  Wife— 

EVIUBNCB, 

A  wife  18  entitled  to  hold  as  her  separate 

Eroperty,  as  agaiust  an  execution  creditor  of  her 
usband,  land  purchased  by  means  of  money  be- 
queathed to  hfcr  by  her  mother,  the  legal  title  to 
which  land  was  in  her  husband  at  the  time  he 
contracted  the  indebtedness  on  account  of  which 
the  judgment  in  question  was  rendered,  'and 
which  land  he  hao  conveyed  to  the  wife  prior  to 
the  rendition  of  such  judgment,  where  the  money 
invested  in  such  land  was  of  the  separate  estate 
of  the  wife,  and  kept  distinct  from  her  hus- 
band's and  the  community  estate;  the  deed 
had  been  made  to  the  husband  merely  for  con- 
venience in  transferring  the  land  in  case  of  a 
sale;  the  husliand  at  no  time  represented  him- 
self to  be  the  owner  of  such  land;  and  his  cred- 
itors, in  giving  him  credit,  did  not  rely  on  his 
ownership  thereof.  Predericic  v.  Shorey,  29  Pac 
7t5«,  4  Wash.  75,  distinguished. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  Mary  a  Kemp  against  George  F. 
Folsom,  Heniy  R.  Kemp,  and  James  H. 
Woolery,  as  sheriff  of  King  county,  to  re- 
strain by  injunction  the  sale,  on  execution 
agaiust  defendant  Kemp  in  favor  of  defend- 
ant Foisom,  of  certain  land  alleged  to  be  the 
separate  property  of  plaintiff,  and  to  estab- 
lish plaintlCTs  title  thereto  as  against  defend- 
ants. From  a  judgment  entered  In  favor  of 
plaintiff,  defendant  Folsom  appeala.  Af- 
firmed. 


Hastings  &  Stedman  and  Colesoan  &  Quin- 
by,  for  appellant.  F.  H.  Hinckley  and  Ja- 
cobs &  Jacobs,  for  re^ondent. 

DUNBAR,  J.  The  first  error  complained 
of  by  the  appellant  is  the  refiisal  of  tlie  low- 
er court  to  sustain  bis  objection  to  the  intro- 
duction of  testimony  on  account  of  the  de- 
fe<;tire  complaint,  for  the  alleged  reason  that 
there  was  no  allegation  In  the  complaint 
wiiich  would  show  that  the  property  in  con- 
troversy was  the  separate  property  of  the  re- 
spondent The  allegation  of  the  complamt  is 
that  the  olaintlff  is  the  owner,  and  tliat  the 
property  is  her  sole  and  separate  property. 
This,  it  is  contended  by  the  appellant,  is  a 
conclusion  of  law,  and  is  not  an  allegation  of 
the  existence  of  one  of  the  conditions  neces- 
sary to  make  the  land  respondent's  Individ- 
ual property.  We  think  this  criticism  of  the 
complaint  U  hypercrlticaJ.  Ordinarily,  of 
course,  it  is  not  proper  to  plead  conclusions 
of  law,  but  sometimes  it  is  difficult  to  distin- 
guish between  a  conclusion  and  a  fact;  and 
in  this  instance  that  was  all  that  conld  hare 
been  pleaded  wl^'hout  hiterjectlng  Into  the 
complaint  evidentiary  matters  such  as  the  de- 
ralgnment  of  title,  etc..  which.  In  oar  judg- 
ment, was  not  necessary.  The  other  techni- 
cal objections,  wu  think,  are  equally  trivial. 
In  our  Judgment,  the  complaint  was  suffi- 
cient, the  action  was  necessary  to  maintain 
respondent's  rights,  and  the  appellant  was  in 
no  way  Injured  by  the  entry  of  the  Judgment 
In  the  manner  and  at  the  time  it  was  en- 
tered. So  that,  if  there  is  any  case  here 
worthy  of  discussion,  it  is  upon  the  merits. 

In  this  case  the  record  shows  that  the  re- 
spondent, a  married  woman,  had  left  her,  by 
her  mother's  will,  a  certain  amount  of  mon- 
ey; that,  during  the  time  her  husband  was 
engaged  in  the  mbrcantile  buslne^  in  Seattle, 
she  Invested  this  money,  by  bis  advice,  in 
the  land  in  question,  the  deed  to  which  was 
made  out  In  his  name,  and  so  recorded.  Dur- 
ing the  time  the  ..ecord  title  remained  in  the 
husband,  he  contracted  certain  debts  which 
he  was  unable  to  pay,  and  closed  up  his  mer- 
cantile business  After  the  debts  were  in- 
curred, and  about  six  months  prior  to  ihe 
commencement  of  the  salt  to  collect  tbe 
same,  the  husband  deeded  the  property  to  his 
wife  (respondent  here).  So  that  the  questiim 
Is,  Is  the  wife  estopped  from  claiming  land, 
the  record  title  of  which  was  in  her  husband 
at  the  time  he  contracted  the  debts  which 
are  sought  to  be  collected  from  the  proceeds 
of  the  land?  This  is  a  question  that  has 
never  been  decided  by  this  court  The  appel- 
lant cites  Frederick  v.  Shorey.  4  Wash.  75. 
29  Pac.  7fje,  where  we  decided  that  where  a 
husband,  wit*-  the  knowledge  and  consent  of 
the  wife,  holds  himself  out  to  the  world  as 
the  owner  of  certain  realty,  and  where  he 
obtains  credit  by  reason  of  such  supposed 
ownership,  such  property  is  subject  to  the 
rights  of  bona  fide  creditors,  if  the  wife's 
ownership  therein  la  not  clear  and  convia 
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cing.  In  that  case,  bo-werer,  the  tranafer 
from  the  hnsband  to  the  wife  was  made  after 
judgment  obtained  against  him,  and  all  the 
circomBtances  of  the  case  convinced  ns  that 
the  transaction  was  a  dishonest  one,  and  that 
the  wife  was  not,  bona  fide,  the  owner  of  the 
property.  We  think,  however,  that  It  wonld 
be  too  harsh  a  rule  to  announce  that  under 
any  circumstances  the  wife  should  be  es- 
topped from  claiming  her  interest  In  realty 
which  had  been  held  in  the  name  of  the  hus- 
band, as  against  th  >  creditors  of  the  husband, 
for  credit  obtained  during  the  time  such  land 
was  Bo  held,  notwithstanding  the  fact  that 
the  intimate  relations  existing  between  has 
band  and  wife  render  the  perpetration  of  a 
fraud  upon  creditors,  in  this  sort  of  a  trana- 
action,  more  probable  than  In  cases  where 
the  parties  did  not  sustain  towards  each 
other  such  relations.  We  think  a  better  rule 
would  be  that  -'he  court  should  insist  uiton 
the  most  clear  and  conrincing  proof  of  the 
bona  fides  of  the  transaction,  but  that,  when 
it  did  conclrslvely  apxiear  from  the  testi- 
mony that  the  proi)erty  in  dispute  was  actu- 
ally the  separate  property  of  the  wife,  her 
interests  ought  to  be  protected  by  the  court, 
notwithstanding  the  fact  that  the  record  title 
was  allowed  to  remain  for  a  while  In  the 
husband;  and.  If  there  ever  was  a  case  that 
came  within  the  provisions  of  such  a  rule, 
we  think  it  is  the  case  at  bar.  The  testi- 
mony shows  conclusively.  If  testimony  can 
be  relied  upon  at  all,  that  the  money  which 
was  invested  in  this  land  was  the  separate 
estate  of  the  wife;  and  there  Is  nothing  in 
the  record  to  create  a  suspicion,  even,  that 
such  Is  not  the  case,  either  by  cross-examina- 
tion, which  was  rigid,  or  by  contradictory 
testimony.  The  uncontradicted  testimony 
showed  that  this  money  had  come  to  the  re- 
BiK>ndent  from  her  mother's  estate  a  few 
years  ago;  that  it  had  been  kept  separate 
and  distinct  from  her  husband's  estate;  that 
when  she  received  it  she  deposited  it  in  a 
bank,  and  took  a  certificate  of  deposit  in  her 
own  name;  that  she  had  invested  it  in  real 
estate  la  Le  Grande,  Or.,  and  took  the  deed 
In  her  own  name;  that  she  sold  the  property 
at  Le  Giande,  and  went  to  California,  whese 
the  money  was  again  deposited  in  the  bank 
by  her,  and  a  'Certificate  issued  to  her  Indi- 
vidually; that  after  she  came  to  Seattle  the 
money  was  again  deposited  in  the  bank,  and 
a  certificate  of  deposit  issued  to  her;  that  It 
was  uniformly  treated,  both  by  her  and  her 
husband,  as  her  separate  property,  over 
which  neither  the  husband  nor  the  commu- 
nity had  Boy  control;  that  at  the  time  the 
purchase  of  this  land  was  made  the  deed  was 
made  to  the  hueband  simply  for  the  purpose 
of  convenience,  as  she  expected  to  sell  It 
again  (n  a  short  time.  And  there  is  no  indi- 
cation of  fraud  or  unfairness  anywhere  to  be 
(Usoovered.  There  Is  some  testimony  show- 
ing that  the  wife  of  the  respondent  demand- 
ed of  her  husband  either  that  the  land  be 
deeded  to  her,  or  that  she  be  paid  her  money 


back;  and  it  Is  contended  by  the  app^ant 
that  this  testimony  shows  that  her  husband 
was  her  creditor,  and  that  the  land  did  not 
actually  belong  to  the  respondent.  We  do 
not  think  that  the  testimony  bears  this  con- 
struction, but,  In  any  event,  the  husband 
would  have  the  same  right  to  prefer  a  wife 
as  he  would  any  other  creditor. 

The  appellant  Insists  that  it  would  be  a 
monstrous  doctrine  to  permit  community 
property  to  be  taken  to  satisfy  a  debt  due 
from  one  member  of  the  community  to  an- 
other, in  a  case  where  there  were  community 
creditors,  ^d  no  property  to  satisfy  such 
creditors  except  the  property  so  transferred; 
but,  even  If  the  testimony  should  bear  the 
construction  that  la  claimed  for  It  by  the  ap- 
'pellant,  it  would  not  be  community  property, 
but  it  would  be  the  separate  property  of  the 
husband.  There  is  no  testimony  at  all  tend- 
ing to  show  that  there  was  ever  any  inten- 
tion on  the  part  of  the  respondent  or  her  hus- 
band to  merge  this  property  into  the  commu- 
nity estate.  We  are  also  satisfied  from  the 
testimony  that  the  finding  of  the  court  that 
the  husband  did  not,  at  any  time  while  the 
legal  title  of  said  amount  remained  in  his 
name,  hold  himsdf  out,  or  represent  himself, 
either  expressly  or  Indirectly,  to  the  assign- 
ors of  defendant  Folsom,  or  to  any  of  them, 
or  to  any  other  person  or  persons,  to  be  the 
owner  of  said  land,  and  that  the  creditors 
did  not  give  him  credit  relying  upon  his  own- 
ership of  said  land,  is  entirely  Justified.  The 
testimony  shows  that  the  husband,  Mr. 
Kemp,  had  heen  buying  goods  of  these  par- 
ties for  a  long  time,  and  had  been  paying  the 
cash  for  the  same  untH  a  short  time  prior  to 
his  failure.  The  amounts  of  credit  extended 
to  him  were  exceedingly  small,  and  we  are 
satisfied  that  they  were  extended  to  him  by 
reason  of  his  prompt  and  fair  dealings  in  for- 
mer transactions,  instead  of  by  reason  of  the 
record  title  of  this  piece  of  land  resting  In 
him.    The  judgment  will  be  affirmed. 

ANDBES,  SCOTT,  and  GORDON,  33.,  con- 
cur. 


SAWTBLI/B  V.  WffirMOlITd  et  aL 
(Supreme  Oonrt  of  Washington.    Feb.  19,  1896.) 

AWBAl— NOTIOB— JORIBBIOriON— JOBOMBKT    LiBS 
— FbADDDLBNT  GONVBTAirOBS. 

1.  The  statutory  provision  for  notice  of  ap- 
peal to  the  8Uj>reme  court  is  jurisdictional,  and 
canoot  he  waived  by  a  stipulatioo  of  the  par- 
ties. 

2. 2  Hill's  Code,  8  460,  providing  that,  "from 
and  after  said  filing  of  transcript  [of  the  judg- 
ment] by  the  county  auditor  of  any  county  in 
the  state,  such  judgment  shall  be  a  lien  upon  all 
real  estate  of  the  judgment  debtor  in  such  coun- 
ty," does  not  extend  the  lien  to  property  pre- 
viously conveje<l  by  the  debtor  to  his  wife,  by 
deed  valid  and  binding  between  the  partiea. 

3.  Where,  at  the  entry  of  judgment,  the  le- 
gal title  to  lands  is  in  the  debtor's  wife,  by  deed 
from  the  husband,  their  ponveyance  to  a  pur- 
chaser for  value,  and  without  notice,  passes  a 
good  title,  which  cannot  be  attacked  in  a  subse- 
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qnent  proceeding  to  set  aside  the  deed  from  hus- 
band to  wife,  as  in  fraud  of  the  judgment  cred- 
itor. 

Appeal  from  superior  court,  Jefferson  coun- 
ty; R.  A.  Ballinger,  Judge. 

Action  by  Marcus  A.  Sawtelle,  receiver  of 
the  Port  Townsend  National  Bank,  against 
Andrew  Weymouth,  Margaret  E.  Weymouth, 
WUllam  r>e  Lanty,  Kate  De  Lanty,  William 
G.  Strong,  and  Nellie  Strong,  to  set  aside 
deeds  as  in  fraud  of  creditors.  Prom  a  judg- 
ment in  favor  of  defendants,  plaintiff  ap- 
peals.  Affirmed. 

Warren  Carroll  and  J.  a  Phillips,  for  ap- 
pellant. Morris  B.  Sachs  and  George  H. 
Jones,  for  respondents. 

GORDON,  J.  The  respondents  Andrew 
Weymouth  and  Margaret  B.  Weymouth  are, 
and  for  upward  of  20  years  last  past  have 
been,  husband  and  wife.  On  AiwU  18,  1890, 
the  respondent  Andrew  Weymouth,  with  one 
George  Moffatt,  executed  and  delivered  a 
promissory  note  to  the  Port  Townsend  Na- 
tional Bank,  of  which  the  appellant,  Marcus 
A.  Sawtelle,  is  receiver.  The  indebtedness 
thus  Incurred  by  said  Andrew  Weymouth 
was  for  the  benefit  of  the  community  con- 
sisting of  himself  and  wife.  On  July  21, 
1892,  said  community  was  the  owner  of  vari- 
ous town  lots  in  and  adjacent  to  the  city  of 
Port  Townsend,  in  Jefferson  county,  and  al- 
so of  80  acres  of  land  in  Clallam  county.  In 
this  state.  On  said  last-mentioned  day,  the 
said  Andrew  Weymouth  executed  to  the  said 
Margaret  B.  Weymouth  a  deed  of  convey- 
ance to  the  premises  which  are  the  subject 
of  this  litigation;  and,  on  the  Ist  of  June 
thereafter,  judgment  was  rendered  against 
the  said  Andrew  Weymouth  in  favor  of  said 
Port  Townsend  National  Bank  upon  the  in- 
debtedness heretofore  mentioned,  which 
judgment  amounted  to  the  sum  of  $1,375. 
On  June  7,  1893,  the  judgment  creditor 
caused  a  transcript  of  said  judgment  to  be 
filed  in  the  offices  of  the  county  auditors  of 
said  Jefferson  and  Clallam  counties.  On  De- 
cember 11,  1893,  the  respondent  Margaret 
Weymouth,  her  husband  joining  with  her, 
conveyed  a  part  of  this  property  to  the  re- 
spondent William  De  I^anty;  and  on  the  fol- 
lowing day,  viz.  December  12,  1893,  the  re- 
mainder of  said  property  in  dispute  was  con- 
veyed by  the  respondents  Weymouth  to  the 
respondent  William  G.  Strong.  The  convey- 
ances herein  referred  to  were  duly  recorded. 
This  action  was  commenced  by  the  appel- 
lant, as  receiver,  to  set  aside  as  fraudulent 
said  conveyances,  viz.  the  conveyance  from 
Andrew  to  Margaret  E.  Weymouth,  .also 
the  conveyances  from  respondent  Margaret 
E.  Weymouth  and  her  husband  to  the  re- 
spondents William  De  Lanty  and  William  G. 
Strong,  and  to  subject  the  property  to  levy 
and  sale  for  the  purpose  of  satisfying  the 
judgment  obtained  by  said  bank  against  said 
respondent  Andrew  Weymouth.  In  the  court 
below,  the  cause  was  sent  to  a  referee,  to 


take  and  report  the  testimony;  and  there- 
after the  court,  having  made  its  findings  and 
conclusions,  rendered  its  judgment  and  de- 
cree In  favor  of  respondents,  from  which  ap- 
pellant has  appealed. 

The  respondents  Andrew  and  Margaret  El 
Weymouth  excepted  to  certain  portions  of 
the  findings  and  conclusions  of  the  trial 
court,  and  the  record  contains  the  foQowing 
stipulation  of  the  parties,  omitting  title,  viz.: 
"It  is  hereby  stipulated  and  agreed  by  the 
parties  to  this  action,  through  thar  respec- 
tive attorneys,  that  notice  of  appeal  and  bond 
for  costs  on  appeal  Is  hereby  waived  on  the 
part  of  the  plaintiff  of  the  defendants  herein, 
to  wit,  Andrew  Weymouth  Margaret  E.  Wey- 
mouth; and  that,  upon  the  trial  and  hearias 
of  this  cause  in  the  supreme  court  of  the 
state  of  Washington,  the  appeal  of  said  de- 
fendants shall  be  heard  the  same  as  if  said 
notice  of  appeal  and  bond  for  costs  on  ap- 
peal had  been  duly  given  and  filed  herein." 
—signed  by  the  respective  counsel  For 
want  of  Jurisdiction,  we  must  decline  to  re- 
view the  findings  and  conclusions  upon  the 
attempted  api)eal  of  the  Weymouths.  We 
hold  that  the  notice  of  appeal  prescribed  by 
the  statute  is  essential  to  confer  JuiisdictioD 
upon  this  court,  and  it  is  not  competent  for 
the  parties  to  waive  It:  Kdsey  ▼.  Forsyth.  21 
How.  85;  Sampson  v.  Welsh,  24  How.  207; 
People  V.  Eldridge,  7  How.  Praa  108.  "Such 
waiver  by  any  stipulation  of  the  parties  is 
Insufficient;  for  consent,  though  it  may  waiTe 
error,  cannot  confer  jurisdiction."  Gold 
Street  v.  Newton.  2  Dak.  39,  3  N.  W.  311 

In  addition  to  what  has  already  been  stat- 
ed, the  court  below  found  that  "the  convey- 
ance of  the  property  by  Andrew  Weymoath 
to  Margaret  E.  Weymouth  wajs  a  voluntary 
conveyance,  and  without  consideration";  fnr- 
ther,  "that,  at  the  time  of  the  conveyance 

*  •  •  from  said  Andrew  Weymouth  and 
Margaret  B.  Weymouth  to  WUllam  De  I>an- 
ty,  the  said  defendants  Andrew  Weymouth 
and  Margaret  E.  Weymouth  were,  and  had 
been  for  a  long  time  prior  thereto,  indebted 
to  said  William  De  Lanty  in  a  large  sum  of 
money,  to  wit,  about  the  sum  of  $1,400,  which 
said  sum  was  the  consideration  for  said  con- 
veyance, and  said  indebtednoss  was  canceled 
and  paid  by  said  conveyance";  further, 
"that,  at  the  time  of  the  conveyance  by  An- 
drew Weymouth  and  Margaret  E.  Wey- 
mouth   to    defendant    William    O.    Strong, 

*  *  •  the  said  defendants  Andrew  Wey- 
mouth and  Margaret  B.  Weymouth  were, 
and  had  for  a  long  time  prior  thereto  been, 
indebted  to  the  defendant  William  G.  Strong 
in  a  large  sum  of  money,  to  wit,  the  sum  of 
$1,200,  and  that  said  conveyance  was  made 
in  consideration  of  said  indebtedness,  and 
said  Indebtedness  was  canceled  and  paid 
thereby."  The  court  also  found  that  De  lan- 
ty is  an  uncle  of  the  defendant  Margaret  E. 
Weymouth,  and  defendant  Strong  is  a  scn- 
In-law  of  the  said  Weymouths.  The  court 
concluded,  as  matters  of  law,  that,  by  vir- 
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tue  of  the  conveyance  from  Andrew  to  Mar- 
garet K.  Weymouth,  the  property  described 
therein  "became  the  separate  property  of 
Margaret  B.  Weymouth";  also,  that  the  con- 
veyance from  respondents  Margaret  E.  Wey- 
mouth and  Andrew  Weymouth,  her  husband, 
to  De  Lanty,  "was  upon  a  valuable  consider- 
ation, and  tibat  said  De  Lanvy  has  ever  since 
been,  and  now  Is,  the  sole  owner  of  said 
property,  free  from  all  claims  of  the  plaintiff 
[appellant]  ir^ade  In  this  cause."  A  like  con- 
clusion was  reached  concerning  the  convey- 
ance from  the  respondent  Margaret  E.  Wey- 
mouth and  her  husband  to  the  respondent 
Strong;  also,  "that  at  the  time  of  the  con- 
veyances from  said  defendants  Andrew  Wey- 
mouth and  Margaret  ,E.  Weymouth  to  Wil- 
liam De  Lanty  and  WUllam  G.  Strong,  re- 
spectively, the  said  plaintiff  [appellant]  had 
no  lien  upon  the  land  described  In  said  con- 
veyances by  virtue  of  the  judgment  referred 
to  [recovered  by  the  banlc  against  Andrew 
Weymouth],  or  by  virtue  of  any  proceedings 
therein,  or  at  all."  To  each  of  the  forego- 
ing findings  and  conclusions,  the  appellant 
excepted,  and  predicates  assignments  of  er- 
ror upon  them. 

As  to  the  findings,  we  are  entirely  satis- 
fied that  they  are  fully  supported  by  the  evi- 
dence. A  more  important  question  is,  did 
the  findings  warrant  the  conclusions  which 
we  have  noticed?  The  respondents  contend 
that  the  conveyances  to  De  Lanty  and 
Strong,  having  been  executed  six  months 
after  the  rendition  of  the  Judgment  and  fil- 
ing of  the  transcript,  were  subject  to  the 
prior  lien  of  the  bank's  Judgment..  2  Hill's 
Code,  f  460,  provides  that,  "from  and  after 
said  filing  of  transcript  [of  the  Judgment] 
by  the  county  auditor  of  any  county  in 
the  state,  such  Judgment  shall  be  a  lien 
upon  all  real  estate  of  the  Judgment  debtor 
in  such  county,  for  the  period  of  five  years, 
commencing  from  the  date  on  which  said 
Judgment  was  rendered."  Appellant  further 
contends  that  the  debt  for  which  the  Judg- 
ment was  obtained  against  the  husband, 
being  a  community  debt,  constituted  "an  ex- 
isting equity,"  and  could  not  be  affected 
by  the  subsequent  transfer  of  the  property 
to  the  respondent  Margaret  E.  Weymouth; 
that  the  property  In  the  hands  of  the  hus- 
band was,  by  operation  of  law,  impressed 
and  charged  with  the  trust  in  favor  of  com- 
munity creditors,  of  which  trust  the  wife 
became  charged  with  full  notice;  that  the 
property  in  her  hands  was  still  Impressed 
with  tliat  trust,  and  subject  to  sale  to  sat- 
isfy the  community  debts  incurred  before 
its  transfer;  that,  by  the  transfer,  she  "be- 
came the  trustee,  and  it  was  her  duty  to 
hold  the  property  subject  to  the  obligations 
of  the  trust."  Assuming  these  positions 
to  be  well  taken.  In  what  way  do  they  af- 
fect'the  respondents  De  Lanty  and  Strong? 
Certainly  not  at  all,  unless,  by  the  entry  of 
the  Judgment  and  filing  of  the  transcript, 
the  appellant  obtained  some  lien  upon  the 


premises.  The  question  Is  not  whether  this 
land  could  be  subjected  to  sale  for  the  pur- 
pose of  satisfying  appellant's  Judgment  had 
the  title  remained  in  the  Weymouths,  or 
either  of  them,  but  we  have  now  to  deal 
with  the  rights  of  parties  who,  for  a  full 
and  adequate  consideration,  purchased  the 
property  from  one  who  was  apparently  cloth- 
ed with  the  full  legal  title  and  authority  to 
convey.  But  appellant  insists  that  the  con- 
veyance from  the  husband  to  the  wife  was 
without  consideration,  and  In  fraud  of  cred- 
itors. Supposing  that  we  concede  all  this, 
such  a  conveyance  is  not  absolutely  void,  but 
only  voidable  as  to  creditors.  It  "is  good  as 
against  the  grantor,  and,  as  respects  him- 
self, vests  ail  his  Interest  in  the  land,  eq- 
uitable as  well  as  legal,  in  the  grantee." 
Bappleye  v.  Bank,  93  IlL  396;  Lyon  v.  Rob- 
bins,  46  111.  276;  Thames  v.  Rembert's 
Adm'r,  63  Ala.  561;  Mansfield  v.  Dyer,  131 
Mass.  200;  Dunn  v.  Dunn,  82  Ind.  42;  Hill 
V.  Bank,  45  N.  H.  300;  Walton  v.  Tusten, 
49  Miss.  569.  As  between  the  parties,  such 
a  conveyance  is  as  if  a .  full  and  adequate 
consideration  had  been  paid.  Walt,  Fraud. 
Conv.  (2d  Ed.)  i  395.  The  conveyance  from 
Andrew  and  Margaret  E.  Weymouth  was 
in  form  legally  sufficient  to  pass  all  of  the 
title  and  Interest  of  the  husband  to  the 
lands  In  question.  As  between,  the  parties 
the  conveyance  was  absolute  and  good  as 
against  the  grantor,  and  no  interest,  legal 
or  equitable,  remained  in  the  grantor  upon 
Which  a  lien  of  a  Judgment  subsequently 
rendered  could  attach.  Miller  v.  Sherry,  2 
Wall.  237;  Howland  v.  Knox  aowa)  12  N. 
W.  777;  Lippencott  v.  Wilson,  40  Iowa,  425; 
Shorten  v.  Drake,  38  Ohio  St.  76;  In  re 
Estes,  3  Fed.  134;  Bump,  Fraud.  Conv.  (3d 
Ed.)  p.  496;  Fletcher  v.  Peck,  6  Cranch,  87. 
In  Miller  v.  Sherry,  supra,  the  court  say: 
"The  Judgment  obtained  by  Mills  &  Bliss 
was  the  elder  one,  but  it  was  subsequent  to 
the  conveyance  from  Miller  to  Williams.  It 
is  not  contended  that  the  Judgment  was  a 
lien  on  the  premises.  The  legal  title  hav- 
ing passed  from  the  Judgment  debtor  before 
its  rendition,  by  a  deed  valid  as  between 
him  and  his  grantee,  it  could  not  have  that 
effect  by  operation  of  law."  In  Fletcher  v. 
Peck,  supra,  the  supreme  court  of  the  Unit- 
ed States,  speaking  by  Chief  Justice  Mar- 
shall, at  page  133,  say;  "If  a  suit  be  brought 
to  set  aside  a  conveyance  obtained  by  fraud, 
and  the  fraud  be  clearly  proved,  the  con- 
veyance will  be  set  aside,  as  between  the 
parties;  but  the  rights  of  third  persons, 
who  are  purchasers  without  notice,  for  a 
valuable  consideration,  cannot  be  disregard- 
ed. Titles  which,  according  to  every  legal 
test,  are  perfect,  are  acquired  with  that  confi- 
dence which  Is  Inspired  by  the  opinion  that  the 
purchaser  is  safe.  If  there  be  any  concealed 
defect,  arising  from  the  conduct  of  those  who 
had  held  the  property  long  before  he  acquired 
It,  of  which  he  had  no  notice,  that  concealed 
defect  cannot  be  set  up  against  him."    In 
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judgment  against  the  grantor  is  not  construct- 
ive notice  to  a  purchaser  from  the  grantee, 
for,  upon  searching  the  records  and  find- 
ing the  transfer,  the  person  who  is  about  to 
purchase  is  not  bound  to  go  further  and 
search  the  records  for  the  purpose  of  ascer- 
taining whether  subsequent  judgments  may 
not  have  been  recovered  against  the  debtor." 
In  re  Estea,  supra,  Judge  Deady,  after  a 
full  review  of  the  authorltlee  upon  the 
question,  says,  at  page  141:  "In  my  own 
opinion,  the  lien  of  a  judgment  which  is 
limited  by  law  to  the  property  of  or  belMig- 
Ing  to  the  judgment  debtor  at  the  time  of 
the  doclietlng  does  not  nor  cannot,  without 
doing  violence  to  this  language,  be  held  to 
extend  to  property  previously  conveyed  by 
the  debtor  to  another,  by  deed  valid  and 
binding  between  the  parties.  A  convey- 
ance in  fraud  of  creditors,  although  declar- 
ed by  the  statute  to  be  void  as  to  them, 
is,  nevertheless,  valid  as  between  the  par- 
ties and  their  representatives,  and  passes 
all  the  estate  of  the  grantor  to  the  grantee; 
and  a  bona  flde  purchaser  from  such  grantee 
takes  such  estate,  even  against  the  creditors 
of  the  fraudulent  grantor,  purged  of  the  an- 
terior fraud  that  affected  the  tlUe."  At  the 
date  of  the  entry  of  the  judgment  in  favor 
of  the  bank  and  the  filing  of  the  transcript, 
the  legal  title  to  the  premises  in  question  was 
In  Margaret  E.  Weymouth,  and  not  in  the 
judgment  debtor.  Hence  no  lien  attached 
to  the  land  as  a  consequence  of  said  judg- 
ment or  of  the  filing  of  the  transcript,  and 
the  subsequent  conveyances  by  the  respond- 
ent Margaret  E.  Weymouth  and  her  husband 
to  De  Lanty  and  Strong,  for  value,  prior  to 
any  proceedings  taken  by  said  judgment 
creditor  attacking  the  transfer  from  tbe 
husband  to  the  wife,  were  sufficient,  and 
must  be  upheld. 

For  these  reasons,  the  decree  will  be  in  all 
things  affirmed. 

ANDEBS  and  DUNBAB,  JJ.,  concur. 


AJUBBRT  T.   HOBLBB.     (No.   19,5B».) 
(Bupteme  Court  of  California.     Feb.  28,  1886.) 
BiATB  Lands — Right  to  Pdrrhass — Wbat  Land 

IS   "SOITABLB    FOB     COLTIVATIOH"— 

QcssTioK  OF  Fact. 

1.  Whether  land  is  "suitable  for  cultivation" 
within  Const,  art.  17,  §  3,  allowing  state  lands 
suitable  for  coltiriitlon  to  be  granted  to  actual 
settlers  only,  is  a  question  of  fact. 

2.  The  fact  that  land  does  not  produce  "or- 
dinary agricultural  -.Tops  in  average  quantities" 
docR  not  render  it  unsuitable  for  cultivation,  with- 
in Goose,  art.  17,  {  3,  impliedly  allowing  lands  of 
such  character  to  be  granted  to  persons  not  ac- 
tual settlerft,  but  expressly  providing  that  state 
lands  "Buitnl)le  for  cultivation"  can  be  granted 
only  to  actual  settlers. 


Action  by  Charles  C.  Albert  against  Charles 
J.  Hobler.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant 
appeals.    Affinped. 

J.  A  Haunch,  for  ai^)ellant  E.  T.  Camper, 
and  J.  W.  Wiley,  for  respond«it 

HATNBS,  C.  This  action  is  prosecuted  to 
determine  the  conflicting  claims  of  plaintiff 
and  defendant  as  to  their  respective  rights  to 
pwchase  from  the  state  of  California  certain 
school  lands,  viz.  the  N.  E.  ^  of  section  8, 
township  2&  S.,  rangei26  E.,  M.  D.  B.  and  M., 
and  arises  upon  a  contest  initiated  In  the  of- 
fice of  the  Bun-eyor-general  of  said  state,  and 
by  him  referred  to  the  sr^periw  court  of  Kent 
county  tor  trial.  Findings  and  judgment 
went  In  tevor  of  the  plaintiff,  and  the  de- 
fendant appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

Both  parties  applied  to  purchase  the  land  in 
question,  and  both  applications  were  r^ular 
and  sufficient  in  form;  and  the  question  as 
to  which  party  Is  entitled  to  purchase  it  de- 
pends upon  the  character  of  the  land.  The 
defendant's  application  was  first  in  point  of 
time,  and  if  the  land  "Is  not  suitable  for  cul- 
tivation," as  he  alleged  In  his  application,  he 
was  entitled  to  purchase  without  being  an  ac- 
tual settler  thereon;  but,  if  sud  land  "is  suit- 
able for  cultivation,"  as  plaintiff  alleged  In  bis 
application,  he,  having  settled  upon  and  occu- 
pied It,  is  entitled  to  purchase  it.  But  two 
questions  are  discussed  In  appellant's  brief: 
(1)  That  the  evidence  la  insufficient  to  justify 
the  finding  that  the  land  In  question  "is  suit- 
able for  cultivation";  and  (2)  that  the  town- 
ship plat  put  in  evidence  by  the  plaintiff  did 
not  prove  that  said  land  had  been  sectionized 
and  selected  by  the  state  more  than  three 
months  before  his  application  to  purchase,  as 
alleged  in  the  complaint 

1.  Whether  said  land  "is  suitable  for  culti- 
vation" is  a  question  of  fact.  Dillon  v.  Sa- 
loude,  68  CaL  271,  9  Fac.  162;  Fulton  v.  Bran- 
nan,  88  CaL  456,  26  Pac.  606.  Several  wit- 
nesses called  by  the  plaintiff  testified  that  it 
was,  while  witnesses  called  for  defendant  tes- 
tified that  it  had  been  cultivated  for  seven 
successive  years,  and  that  it  would  not,  bf 
the  ordinary  processes  of  tillage,  produce  ordi- 
nary agricultural  crops  In  average  quantities. 
That  the  laud  in  questiou  is  suitable  for  cvl- 
tlvatlon  la  therefore  clearly  proved,  unless  the 
production  of  ordinary  agricultural  crops  in 
average  quantities  by  the  (vdinary  processes 
of  tillage  is  the  test  by  which  it  Is  to  be  de- 
termined. That  is  the  test  prescribed  in  sec- 
tion 3495  of  the  Political  Code;  but  in  Fnlton 
V.  Brannan,  supra,  after  quoting  sections  2 
and  3  of  article  17  of  the  constitution  of  this 
state,  and  declaring  the  general  policy  to  be 
that  lands  should  be  held  in  small  tracts,  and 
constitute  homes  for  Its  owners,  it  was  said 
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"No  narrow  constmctioD  of  the  only  words  In 
tbe  section  [article  17,  |  3]  open  to  construc- 
tion—^'raltable  tor  cultivation'— shonld  limit 
tbis  poUcy.  The  effort  should  be  rather  to 
extend  than  to  restrict,  for  the  policy  Is  plain- 
ly that  the  section  should  include  all,  so  far 
as  poBslUe.  The  omstitation  classifies  all 
lands  as  suitable  or  not  suitable  for  cultiva- 
tion. For  the  purposes  of  this  section  neither 
tbe  legislature  nor  the  courts  can  classify 
them  otherwise,  and  It  must  follow  that 
whether  a  particular  tract  belongs  to  the  one 
class  or  the  other  must  always  be  a  question 
of  fact"  In  Manley  v.  Cunningham,  72  Cal. 
236,  13  Pac.  622,  it  was  said:  "The  phrase, 
'suitable  for  cultivation,'  Indndes  all  lands 
ready  for  occupation,  and  which,  by  ordinary 
farming  processes,  are  fit  for  agricultural  pur- 
poses." But  the  precise  question  here  made 
was  decided  in  Jacobs  v  Walker,  90  Cal.  43, 
48,  27  Pac.  48.  It  was  there  said:  "Nor  did 
the  fact  that  it  would  not,  when  clearecy  im^ 
duce  ordinary  agricultural  crops  in  average 
quantities,  render  it  so.  To  make  an  aver- 
age, some  lands  must  necessarily  produce  less 
than  the  average,  while  others  produce  more; 
and  it  would  seem  absurd  to  say  that  all 
lands  ivodaclng  less  than  the  average  must 
for  that  reason  be  held  unsuitable  for  culti- 
vation." In  view  of  these  decisions,  it  is  not 
necessary  to  comment  upon  the  inference 
which  might  be  drawn  from  the  actual  culti- 
vation of  the  land  for  seven  consecutive  years, 
and  which  included  five  seasons  l>efore  and 
two  seasons  after  defendant's  application  to 
purchase. 

As  to  appellant's  second  point,  it  could  only 
be  material  for  the  plaintiff  to  state  in  his 
application  to  purchase,  or  to  allege  in  his 
complaint,  or  prove  upon  the  trial,  that  the 
township  in  which  the  land  in  controversy  is 
situated  had  been  sectlonized  more  than  60 
days  before  his  application  was  made,  where 
there  was  an  "adverse  occupant"  at  the  time 
of  his  application  to  purchase;  and,  as  there 
was  no  adverse  "occupant,"  the  statement 
that  the  township  had  been  sectlonized  and 
the  plat  filed  more  than  60  days  before  his  ap- 
plication was  wholly  Immaterial,  and  the  al- 
legation of  that  fact  in  his  complaint,  and 
proof  thereof  upon  the  trial,  was  unnecessary. 
However,  that  allegation  in  ihe  complaint 
was  expressly  admitted  in  the  answer.  The 
evidence  that  plaintiff  was  entitled  to  pur- 
chase and  that  the  defendant  was  not  is  sat- 
isfactory, and  the  general  findings  of  tbe 
court,  as  well  as  the  special  findings,  noticed 
by  appellant,  are  therefore  Justified  by  the 
evidence;  nor  do  we  find  any  errors  in  rul- 
ings upon  the  trial  of  which  appellant  could 
complain.  The  Judgment  and  order  appealed 
from  should  be  affirmed. 

We  concur:     BRITT,  C;  VANCLIBP,  0. 

PB5B  CTTRIAM.  For  the  reasons  given  in 
tbe  foregcdng  (pinion,  the  Judgment  and  order 
appealed  from  are  affirmed. 

T.43p.no.9— 70 


BABCOCK  V.  OHASB  et  aL     (S.  F.  8.) 

(Supreme  Court  of  Oalifomia.     Feb.  25,  18UU.) 

CAKotLLknon  or  Volobtabt  Dbbo — Acriox  bt 
Absionkb. 
An  assignee  in  insolvency  has  no  standing 
to  maintain  an  action  to  set  aside  an  at>8olute 
deed,  made  withont  consideration,  by  tbe  insol- 
vent, at  a  time  when  he  had  no  creditors,  there 
being  no  aliegations  of  fraud,  nor  any  upon 
wliich  to  found  an  express  or  implied  trust. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Cliarlea 
W.  Slack,  Judge. 

Action  by  Henry  C.  Babcock,  assignee  in 
insolvency  of  William  1.  Wilson,  against 
James  P.  Chase  and  another,  to  set  aside 
certain  deeds  to  real  property.  From  the 
Judgment  rendered,  plaintiff  appeals.  Af- 
firmed. 

Wells  Whitmore,  for  appellant.  Henry 
Miller,  for  respondents. 

6AROUTTB,  J,  Plaintiff,  as  the  assignee 
of  one  William  I.  Wilson,  an  insolvent  debt- 
or, brings  this  action  to  set  aside  two  cer- 
tain deeds  of  real  property,  and  to  have  it 
adjudged  that  said  real  property  Is  the  prop- 
erty of  said  insolvent  As  shown  by  the 
complaint  some  five  years  prior  to  the  adju- 
dication that  Wilson  was  an  insolvent  debt- 
or, and  at  a  time  when  he  bad  no  creditors, 
as  far  as  the  pleading  Indicates,  he  made 
and  delivered  a  deed  absolute  in  form  to  on» 
Priscllla  Burtch  of  the  aforesaid  real  estate, 
this  deed  expressing  a  consideration  therein 
of  five  dollars.  It  is  further  alleged  that 
subsequently  thereto  said  Priscllla  BurtcU, 
by  a  deed  absolute  on  Its  face,  and  for  an  ex- 
pressed consideration  of  five  dollars,  deeded 
all  of  said  property  to  the  defendants  Mar- 
tenstein  and  Chase.  The  complaint  also  al- 
leges that  both  of  these  deeds  were  made 
without  consideration,  and  that  neither  Pris- 
cllla Burtch  nor  her  vendees.  Chase  and 
Martenstein,  acquired  any  title,  either  equi- 
table or  legal,  to  the  lands  included  therein; 
but  that  said  deeds  were  given  at  the  re- 
quest of  said  insolvent,  Wilson,  and  that  said 
property  might  be  held  for  said  Wilson. 
This,  in  its  snbstantials,  is  the  complaint  up- 
on which  relief  Is  asked.  Judgment  went 
against  tbe  plaintiff^  and  this  appeal  is 
brought  to  this  court. 

Without  considering  other  questions  raised 
upon  this  record,  we  are  prepared  to  say  the 
case  must  fall  by  reason  of  a  failure  to  state 
a  cause  of  action.  The  assignee  of  the  In- 
solvent, in  a  case  like  the  present  one,  stands 
in  no  better  or  different  position  than  the  In- 
solvent debtor  himself.  He  can  do  nothing 
as  assignee  that  the  insolvent  could  not  do 
if  plaintiff,  and  is  entitled  to  no  relief  that 
the  insolvent  would  not  be  entitled  to  if  pros- 
ecuting this  action  individually  and  for  him- 
self alone.  Francisco  v.  Aguirre,  94  Cal.  180, 
29  Pac.  495.  Upon  tbe  allegations  of  this 
complaint  these  deeds  cannot  be  successfully 
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attacked  by  the  grantor,  Wilson,  or  bis  as- 
signee In  insolvency.  No  express  trust  is 
charged,  and  there  is  nothing  recited  in  the 
pleading  that  'would  authorize  the  introduc- 
tion of  evidence  to  establish  a  trust  in  parol. 
It  was  said  In  Jackson  v.  Cleveland,  15  Mich. 
102:  "A  voluntary  deed,  which  puriwrta  to 
be  for  the  beneficial  use  of  the  grantee,  and 
which  was  made  deliberately  and  without 
mistake  or  contrivance,  does  not  differ  from 
any  other  deed  binding  on  the  grantor,  and 
can  only  be  attacked  by  those  having  supe- 
rior equities,  which  the  grantor  had  no  right 
to  cut  off,  as  creditors  and  the  like."  There 
is  no  actual  fraud  charged.  Neither  is  there 
any  claim  of  constructive  fraud  arising  from 
fiduciary  relations  existing  between  the  par- 
ties. As  directly  in  line,  and  fully  support- 
ing the  principles  of  law  which  are  absolute- 
ly fatal  to  plaintiff's  alleged  cause  of  action, 
we  cite  Barr  v.  O'DonneU.  76  Cal.  471,  18 
Pac.  429,  and  Peeney  v.  Howard,  79  Cal. 
525,  21  Pac.  984.  No  express  trust  is  de- 
clared upon  by  the  pleading,  and  neither  Is 
any  implied  trust  indicated  by  its  allegations. 
For  the  foregoing  reasons,  the  Judgment  and 
order  are  affirmed. 


We  concur:    HARRISON,  J. ;  VAN  FLEET, 


J. 


McGEE  et  al.  v.  SAN  FRANCISCO  &  N.  P. 
RY.  00.     (S.  F.  231.) 

(Supreme  Court  of  California.    Feb.  26,  1896.) 

APPBAL— RbVIEW— EVIDKSCE. 

A  verdict   based  on  conflicting  evidence 
will  not  be  disturbed. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  W.  R. 
Daingerfleld,  Judge. 

Action  by  Charles  McGee  and  others,  by 
their  guardian,  James  W.  Collins,  and  anoth- 
er against  the  San  Francisco  &  North  Pacific 
Railway  Company,  a  corporation.  There  was 
a  judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Sidney  V.  Smith,  for  appellant.  Shad- 
burne  &  Herrln,  for  respondents. 

PER  CURIAM.  This  is  an  action  for  dam- 
ages for  personal  injuries.  The.  defendant 
appeals  from  the  Judgment  and  order  deny- 
ing its  motion  for  a  new  trial,  and  by  the 
record  the  sole  question  presents  itself,  was 
the  evidence  sufflcient  to  support  the  verdict 
of  the  Jury?  The  action  Is  brought  by  the 
guardian  of  certain  minor  children.  The  fa- 
ther of  these  minors  was  a  passenger  upon  a 
train  belonging  to  defendant,  and.  It  is 
claimed  by  defendant,  acted  in  a  disorderly 
and  boisterous  manner  while  traveling  upon 
said  train.  Defendant's  servant,  a  brake- 
man,  attempted  to  quiet  this  passenger,  and. 
It  is  now  claimed,  used  unnecessary  force 
and  violence  in  so  doing.    As  a  result  of  the 


difficulty  arising  at  that  time,  the  passenger 
received  Injuries  from  which  he  died  wiiliiu 
a  few  days.  There  were  many  eyewitu<s.-fc5 
at  the  scene  of  trouble,  who  testified  at  the 
trial  as  to  all  the  circumstances,  showing  the 
cause  and  manner  of  the  passenger's  hijni?. 
Counsel  for  appellant,  by  his  brief,  admits 
that  such  testimony  was  hopelessly  contra- 
dictory, but  insists  that  the  evidence  of  cer- 
tain physicians  who  professionally  waited 
upon  the  deceased  after  the  injury  was  re- 
ceived and  prior  to  his  death,  and  who  aim 
conducted  the  autopsy  upon  the  body,  plainly 
shows  that  the  deceased  could  not  have  been 
injured  as  testified  to  by  the  witnesses  intro- 
duced at  the  trial  upon  the  part  of  the  plain- 
tiffs. While  the  evidence  of  the  physioians 
may  be  strong  in  support  of  defendants 
theory  as  to  the.  manner  in  which  the  Injary 
was  received,  still  we  cannot  hold  it  conclu- 
sive, for  there  was  direct  and  positive  evi- 
dence from  the  lips  of  eyewitnesses  to  tlie 
contrary.  Thus  a  substantial  and  material 
conflict  upon  the  evidence  was  created,  and 
this  material  and  substantial  conflict  was  a 
matter  which  It  was  peculiarly  and  ess^itial- 
ly  within  the  province  of  the  Jury  to  boItc 
and  determine.  For  the  foreeolng  reasona, 
the  judgment  and  order  are  affirmed. 


BOGOS  et  aL  v.  LAKBPORT  AGHlCtJL- 

TURAIi  PARK  ASS'N  et  al. 

(S.  F.  286.) 

(Supreme  Court  of  California.     Feb.  25,  1896.) 

Corporation  Hohtoaob — Acthoritt  toKisccti 
— Pakol  Phoop— Sdfficienct  op  Rssolu- 

TION — RiTIPICATlOX— PlBADISO. 

1.  Where  it  appeared  that  the  directors  of  t 
corporation  adopted  a  resolution  authorixtns  tlw 
president  "to  make  arrangementa  for  paring  oS 
a  debt  by  giving  a  mortgage  or  any  other  meaDs," 
and  that  at  a  snbsetjuent  meeting  the  diretiors 
ratified  the  action  of  ita  ofiScers  in  executing  such 
mortgage,  but  no  entry  of  either  resolution  was 
made  in  the  recird  book  of  the  corpotation, 
though  minutes  of  the  proceedings  were  made  on 
slips  of  paper  which  were  afterwards  lost  parol 
evidence  is  admissible,  in  an  action  against  tli« 
corporation  to  foreclose  the  mortgage,  to  aliow 
the  proceedings  of  the  board  authorizing  and  rat- 
ifying the  execution  of  said  mortgage,  and  it  was 
not  limited  to  showing  merely  the  contents  of  the 
lost  memoranda. 

2.  The  resolution  purporting  to  authorize  the 
execution  of  said  mortgage  was  sufficient  to 
form;  but,  if  not.  the  subsequent  ratifitstion 
was  equivalent  to  precedent  autnority. 

3.  It  was  not  necessary  to  specially  plead 
such  ratifi'sticiu. 

Department  1.  Appeal  from  superior  eonit 
Lake  county;   R.  McGarvey,  Judge. 

Action  by  Boggs  and  others  agabist  tlie 
Lakeport  Agricultural  Park  Association  and 
others  to  foreclose  a  mortgage.  From  a  Judg- 
ment against  defendants,  and  an  order  deny- 
ing its  motion  for  a  new  trial,  defendant  potk 
association  appeals.  Appeal  from  the  Judg- 
ment dismissed.     Order  affirmed. 

Hudson  &  Sayre,  for  appellant  F.  E.  John- 
son and  T.  J.  Sheridan,  for  respondenta. 
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VAN  FLEET  3.  Appeal  by  the  defendant 
Lakeport  Agricultural  Park  Association  from 
a  judgement  against  It  and  an  order  denying 
its  motl<»i  for  a  new  trial  in  an  action  to  fore- 
close a  mortgnge  on  real  property.  The  ap- 
peal from  the  judgment  was  taken  more  than 
one  year  from  Its  entry,  and  is  therefore  Inef- 
fectoal,  and  must  be  dismissed. 

Upon  the  appeal  from  the  order  but  one 
point  Is  made,— that  the  note  and  mortgage  In 
Buit  were  not  made  or  authorized  by  the  ap- 
pellant corporation.  The  question  really  pre- 
sented, however,  is  as  to  the  propriety  of  the 
ruling  of  the  court  below  upon  the  admissi- 
bility of  the  evidence  ofTered  to  prove  the  au- 
thority of  the  officers  of  the  corporation  to  ex- 
ecute the  instruments  in  question;  since,  if 
properly  admitted,  It  was  amply  sufficient  to 
Bostaln  the  finding  that  the  appellant  both  au- 
thorized and  ratified  their  execution.  Appel- 
lant was  Indebted  to  the  party  from  whom  It 
had  purchased  certain  real  estate  for  a  por- 
tion of  the  purchase  price  thereof,  which  It 
was  called  upon  to  pay  immediately  to  avoid 
suit  to  foreclose  a  mortgage  given  to  secure 
the  same.  A  meeting  of  the  directors  of  the 
corporation  was  held  to  devise  means  to  meet 
said  obligation,  and  a  resolution  was  thereat 
adopted  providing  "that  the  president  make 
all  necessary  arrangements  for  paying  oS  the 
debt  by  giving  a  mortgage,  or  any  other 
means."  In  pursuance  of  this  authority  the 
president  negotiated  a  loan  of  the  necessary 
amount  to  satisfy  the  debt  referred  to,  and 
as  security  for  such  loan  the  president  and 
secretary  executed  the  note  and  mortgage  in 
suit  to  the  plalntlfTs.  The  mortgage  was  not 
nnder  seal,  the  corporation  having  adopted 
none.  At  a  subsequent  meeting  of  the  direct- 
ors of  the  corporation  the  action  of  its  officers 
In  giving  the  note  and  mortgage  was  reported 
tu  the  board,  and  therejpon  a  resolution  was 
adopted  fully  ratifying  their  action  In '  the 
prcmiseg.  It  does  not  clearly  appear  wheth- 
er either  of  these  meetings  of  the  board  of  di- 
rectors was  regularly  called,  but  it  was  shown 
that  at  both  meetings  all  the  members  of  the 
board  were  present.  There  was  evidence 
tending  to  show  that  at  each  meeting  a  rough 
minute  of  the  proceedings  of  the  board  was 
kept  on  slips  of  paper,  but  in  neither  Instance, 
from  some  neglect  or  oversight,  was  any  rec- 
ord of  the  action  of  the  board  made  or  entered 
in  the  regular  minute  or  record  book  of  the 
corporation,  and  the  rough  minutes  could  not 
be  found,  and  were  not  produced  at  the  trial. 
Upon  this  showing  the  court  below  x>ermltted 
plaintiffs  to  show  the  proceedings  of  the 
board  of  director?  by  parol,  and  in  this  we 
think  it  committed  no  error.  One  of  the  ob- 
jections was  that,  although  no  regular  record 
was  kept,  the  rough  minutes  of  the  meeting 
were  not  sufficiently  accounted  for  to  admit  of 
the  introduction  of  paiol  proof;  and  that,  if 
admitted,  it  should  have  been  confined  to  a 
showing  of  what  was  contained  in  those 
rough  notes  or  minutes.  We  think  the  show- 
ing  wa«  quite  suffldent  to  admit  of  parol 


proof,  and  that  plaintiffs  were  properly  per- 
DLltted  to  show  what  in  fact  took  place  at  tho 
meetings,  without  reference  to  what  may 
have  been  the  contents  of  the  lost  memoran- 
dums. It  is  the  duly-authenticated  record  in 
the  books  of  the  corporation  which  Is  the  best 
evidence,  and,  in  the  absence  of  such,  any 
competent  secondary  evidence  may  be  admit- 
ted to  show  what  the  act  of  the  board  was. 
The  rough  notes  of  the  meetings  were  as  much 
secondary  evidence  as  the  testimony  of  the 
witnesses,  and,  if  produced,  would  only  have 
been  admissible,  like  any  other  secondary 
fact,  as  tending  to  show  what  took  place. 
"Whlla  the  records  of  the  coriraration  are  usu- 
ally regrarded  as  the  best  evidence  of  the  ac- 
tion of  the  board,  yet,  upon  an  issue  whether 
a  resolution  was  passed  authorizing  a  given 
contract  or  conveyance,  the  fact  may  be  prov- 
ed by  parol.  Again,  it  will  happen  In  some 
cases  that  the  resolution  may  be  passed,  but 
not  noted  of  record,  in  which  case  the  fact 
may  be  proved  by  witnesses  who  can  testify 
to  it,  as  in  other  casep."  4  Thomp.  Corp.  | 
1016.  And  see  Bank  v.  Weaver  (Cal.)  31  Pac. 
160;  Wat.  Corp.  i  295. 

The  objection  that  the  resolution  purport- 
ing to  authorize  the  execution  of  the  note  and 
mortgage  is  not  sufficient  in  form  to  justify 
the  acts  of  the  officers  of  the  corporation  un- 
der it  is  untenable;  but.  If  otherwise,  the  sub- 
sequent ratification  of  the  action  of  the  presi- 
dent and  secretary  was  equivalent  to  preced- 
ent authority  It  was  not  necessary  to  spe- 
cially plead  such  ratification.  It  was  Involv- 
ed In  the  Issue  of  whether  the  Instruments 
were  executed  by  the  corporation. 

The  other  grounos  of  objection  do  not  re- 
quire special  notice.  The  appeal  from  the 
judgment  is  dismissed,  and  the  order  is  af- 
firmed. 

We  concur:    HARRISON,  J.;  GAROUTTE, 


PLADUNG  V.  DAWSON  et  al.  (S.  P.  280.) 
(Supreme  Court  of  California.  Feb.  25,  1896.) 
Action  on  Contbact— Plbadiso  and  Fboof. 
Where  a  complaint  in  an  action  to  recov- 
er for  work  and  materials  alleges  that  they  were 
furnished  under  a  contract,  which  fact  is  not 
denied  by  defendant,  the  only  issue  made  being 
as  to  the  contract  price,  it  is  error  to  admit  evi- 
dence of  reasonable  value. 

Department  1.  Appeal  from  superior  court, 
Santa  Clara  county;   John  Reynolds,  Judge. 

Action  by  one  Fladung  against  Dawson 
and  others  and  J.  G.  Adams.  From  a  judg- 
ment for  plaintiff  against  blm,  defendant 
Adams  appeals.     Reversed. 

Smith  &  Murasky,  for  appellant  C.  S. 
Hemphill,  for  respondent 

HARRISON,  J.  The  plaintiff  brought  this 
action  to  recover  from  the  defendant  Adams 
for  certain  labor  and  materials  furnished  by 
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upon  a  certain  building  belonging  to  the  de- 
fendant Dawson.  The  plaintiff,  as  a  sub- 
contractor, had  furnished  the  materials  and 
labor  to  Adams,  who  had  contracted  with 
Dawson  for  the  construction  of  the  building, 
and  the  materials  and  labor  were  furnished 
and  used  In  such  construction.  At  the  trial 
It  was  shown  that  the  building  had  been 
completed  more  than  30  days  prior  to  the 
plaintiff's  filing  of  his  claim  of  lien,  and  he 
was  denied  a  lien  against  the  building,  and 
judgment  was  rendered  in  favor  of  Dawson. 
The  plaintiff,  however,  recovered  Judgment 
against  Adams  for  the  sum  of  $1,015,  from 
which,  and  an  order  denying  a  new  trial, 
Adams  has  appealed. 

The  finding  of  the  court  that  no  special 
contract  was  made  and  entered  Into  between 
the  plaintiff  and  the  appellant  as  to  the 
amount  that  the  appellant  should  pay  plain- 
tiff for  his  work  and  material  is  not  only  not 
sustained  by  the  evidence,  but  Is  In  direct 
opposition  to  all  the  evidence  on  the  subject. 
The  real  issue  which  was  contested  at  the 
trial  was  the  price  that  bad  been  agreed  up- 
on between  them  for  the  work,  and  not  that 
there  was  no  contract  with  reference  to  the 
amount  to  be  paid  therefor.  The  plaintiff 
testified:  "We  met,  and  went  into  the  saloon, 
and  he  told  me  that  he  would  give  me  $3,- 
335  to  do  the  brickwork  and  the  stonework 
and  set  the  ironwork."  "I  gave  Hr.  Adams 
one  written  bid  on  this  building,  and  I 
don't  know  now  where  it  Is.  The  amount 
was  $3,535."  And,  in  explanation  of  the 
averment  in  the  complaint  that  the  sum  of 
$3,200  was  agreed  upon  between  them  as  the 
price  of  the  work,  he  said:  "It  was  at  the 
suggestion  of  Mr.  Adams  that  I  charged  $3,- 
200  for  the  work  that  I  did.  He  told  me 
that  I  had  to  take  off  a  little.  My  written 
bid  was  $3,535,  and  by  an  agreement  with 
Mr.  Adams  It  was  changed  to  $3,200."  There 
was  no  testimony  In  the  case  that  the  work 
was  to  be  done  for  what  it  might  be  worth, 
or  that  the  plaintiff  agreed  to  do  the  work 
without  any  agreement  as  to  its  price.  On 
the  contrary,  the  appellant  offered  in  evi- 
dence a  written  bid  for  doing  the  work,  with 
the  plaintiff's  name  signed  thereto,  which  he 
testified  was  received  by  him  from  the  plain- 
tiff, and  had  been  written  by  the  plaintiff 
upon  one  of  his  business  cards,  and  signed  by 
him,  wherein  he  offered  to  do  the  work  for 
$2,226.  The  entire  evidence  on  this  point 
was  that  the  price  at  which  the  work  was 
to  be  done  was  fixed  by  the  bid  of  the  plain- 
tiff, and  the  court  should  have  determined 
the  amount  of  this  bid,  even  though  the  tes- 
timony of  the  parties  thereto  was  diametric- 
ally opposed.  See  Levlston  v.  Ryan,  75  Cal. 
293,  17  Pac.  239.  Instead  of  so  doing,  the 
court  admitted  evidence,  against  the  objec- 
tion of  the  appellant,  of  the  value  of  the 
labor  and  material  furnished  by  the  plain- 
tiff, and  found  that  this  value  was  $3,160,  of 
which  the  plaintiff  had  been  paid  a  portion. 
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ment  This  finding  was  also  outside  of  the 
Issues  made  by  the  pleadings.  The  plaintiff 
had  alleged  in  his  complaint  that  he  had  en- 
tered into  a  contract  with  Adams  to  do  cer- 
tain work  upon  the  building,  "for  which  de- 
fendant Adams  was  to  pay  and  agreed  to 
pay  to  plaintiff  the  sum  of  $3,200."  The  ap- 
pellant did  not  deny  the  agreement,  except 
as  to  the  amount,  which  he  alleged  was 
the  sum  of  $2,226.  The  only  issue  before 
the  court  In  this  respect  was,  therefore,  the 
amount  which  the  appellant  had  agreed  to 
pay  for  the  work,  and  the  court  erred  In  ad- 
mitting evidence  of  the  value  of  the  work 
done  by  the  plaintiff,  and  In  rendering  Its 
Judgment  in  accordance  with  the  value 
found  upon  this  testimony.  The  Judgment 
and  order  are  reversed. 

We  concur:  GAROUTTE,  J.;  VAN  FLEET, 
J. 


HEARNE  T.  DB  YOUNG  et  aL     CL.  A.  59.) 

(Supreme  Court  of  California.     Feb.  27,  189fi.) 

Chanoe  of  Vencb — Residence  of  Parties— Bcr- 
DES  OF  Proof  —  Waiver  of  Objectioss  to 
Place  of  Tbial— Stipoijitiohs  — Coscujarri- 
KBsa. 

1.  Where  the  action  ia  one  which  is  entitled 
to  be  tried  in  the  couctf  in  which  defendants 
or  some  of  them  reside,  and  the  complaint  (ails 
to  show  their  residence,  a  defendant  who  seeks 
a  change  of  venue  must  show  that  neither  be  nor 
his  codefendants  reside  in  the  county  in  which 
suit  was  brought. 

2.  A  party  may  waive,  expressly  or  by  im- 
plication, the  right  to  have  a  cause  tried  in  * 
particular  county. 

3.  Code  Civ.  Proc  S  283,  providing  that  an 
attorney  can  only  bind  his  client  In  an  action  by 
an  agreement  filed  with  the  clerk  or  entered  od 
the  minutes  of  the  court,  and  not  otherwise,  does 
not  apply  to  an  agreement  which  is  admitted  on 
the  h^armg. 

4.  A  fact  admitted  on  the  hearing,  and  acted 
on  by  the  court,  cannot  thereafter  be  denied. 

Commissioners'  decision.  Department  t 
Appeal  from  sujjerlor  court,  Los  Angeles 
county. 

Action  by  J.  C.  Heame  against  M.  H.  De 
Young  and  another  for  libel.  From  an  or- 
der denying  a  motion  by  defendant  De 
Young  for  a  change  of  venue,  said  defend- 
ant appeals.    Affirmed. 

Lloyd  &  Wood  and  W.  J.  Hunsaker,  for  ap- 
pellant. Works  &  Works,  E.  W.  Hendrick, 
and  W.  J.  Mui-phy,  for  respondent. 

SEARLS,  G.  This  is  an  appeal  from  an 
order  of  the  superior  court  of  the  county  of 
San  Diego  denying  a  motion  by  defendant 
De  Young  to  change  the  place  of  trial  to  the 
city  and  county  of  his  residence,  viz.  the  clt.v 
and  county  of  San  Francisco.  The  action  is 
brought  In  the  county  of  San  Diego,  to  "^ 
cover  from  the  defendants  M.  H.  De  Tocns 
and  J.  F.  Blunt,  and  each  of  them,  the  sum 
of  $100,000  as  damages  sustained  by  plaintiff 
by  reason  of  an  alleged  libel  published  b; 
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said  defendants  of  and  concerning  plalntifE 
in  the  San  Francisco  Chronicle.  The  com- 
plaint avers  ttiat,  during  all  the  times  there- 
in mentioned,  M.  H.  De  Young  was  the  pro- 
prietor, and  the  defendant  Blunt  was  the  San 
Diego  correspondent,  of  a  certain  daily  news- 
paper known  as  the  "San  Francisco  Chron- 
icle," which  said  newspaper  bad,  and  ^tlU 
has,  a  large  circulation  In  the  city  of  San 
Diego,  state  of  California;  that  on  the  27th 
day  of  August,  1894,  the  said  defendants,  and 
each  of  them,  did  maliciously  and  falsely 
print  and  publish  in  said  San  Francisco 
Chronicle,  and  did  maliciously,  willfully,  and 
falsely  cause  to  be  printed,  published,  and 
circulated  In  said  paper,  in  said  county  of 
San  Diego,  a  certain  false  and  defamatory 
article  of  ana  concerning  the  plaintiff,  a 
copy  of  which  article  is  made  a  part  of  the 
complaint  The  complaint  contains  no  alle- 
gations, other  than  as  above.  In  reference  to 
the  place  of  publication  of  said  newspaper, 
or  of  said  article,  or  as  to  the  relations  ex- 
isting between  said  defendants,  or  in  refer- 
aice  to  the  residence  of  either  of  them.  De- 
fendant De  Toung  alone  moved  In  due  time 
and  form  for  a  change  of  the  place  of  trial, 
as  aforesaid,  showing  that  during  all  the 
times  mentioned  in  the  complaint  he  was, 
and  still  is,  a  resident  of  the  city  and  coimty 
of  San  Francisco,  and  a  nonresident  of  the 
county  of  San  Diego;  that  he  had  a  meritori- 
ous deff-nse,  etc.  Defendant  Blunt  consented 
in  writing  that  the  place  of  trial  be  changed 
as  prayed  by  his  codefendant.  It  was  ad- 
mitted at  the  argument  of  the  motion  that 
defendant  Blunt  was,  at  the  commencement 
of  the  action,  a  resident  of  the  county  of  San 
Diego,  CaL  The  motion  was  denied,  and  de- 
fendant De  Young  alone  appeals. 

This  action  is  one  which,  under  section  395 
of  the  Code  of  Civil  Procedure,  the  plaintiff 
had  a  right  to  have  tried  In  the  county  in 
which  the  defendants  or  some  of  them  re- 
sided at  the  commencement  of  the  action. 
If,  therefore,  J.  F.  Blunt,  one  of  the  defend- 
ants, at  the  time  of  the  comm«icement  of 
the  action,  was  a  resident  of  the  county  of 
San  Diego,  the  court  below  was  correct  in 
refusing  to  change  the  place  of  trial,  although 
M.  H.  De  Young,  his  codefendant,  was  a  res- 
ident of  the  city  and  county  of  San  Francis- 
co. The  rirht  to  have  a  cause  tried  in  a  par- 
ticular county  is  one  which  a  party  may 
waive  either  expressly  or  by  implication. 
Pearkes  v.  Freer,  9  Cal.  642;  Jones  v.  Frost, 
28  Cal.  246;  Cook  v.  Pendergast,  61  Cal.  72; 
Code  Civ.  Proc.  J  396.  If  a  complaint  in 
an  action  which  defendant  has  a  right  to 
have  tried  in  the  county  of  his  residence  falls 
to  show  the  residence  of  the  defendant,  the 
onns  proband!  is  cast  upon  such  defendant 
to  show  the  county  of  his  residence,  if  he 
would  secure  a  change  of  the  venue.  And, 
by  parity  of  reasoning,  if  there  ore  several 
1  defendants  in  a  like  case,  he  who  would  pro- 
.'  cure  a  change  of  the  place  of  trial  must  show 
^    that  none  of  them  are  residents  of  the  coun- 


ty In  which  the  action  is  brought.    This  the 
record  failed  to  show. 

Again,  it  was  admitted  at  the  hearing,  as 
appears  by  the  record,  "that  the  defendant 
Blunt  was  at  the  commencement  of  the  ac- 
tion a  resident  of  the  county  of  San  Diego, 
in  this  state."  Appellant  contends  that  this 
admission  Is  not  binding,  for  the  reason  that 
It  doe««  not  appear  that  the  agreement  was 
filed  with  the  clerk  or  entered  upon  the  min- 
utes of  the  court,  and  is  therefore  not  within 
the  purview  of  section  283  of  the  Code- of 
Civil  Procedure.i  Where  the  stipulation  or 
admission  of  an  attorney  for  and  on  behalf 
of  his  client,  and  being  as  yet  executory,  is 
denied,  the  only  proof  of  its  validity  rests  up- 
on a  compliance  with  the  Code  provision, 
and  no  other  proof  can  be  received.  But 
where  the  stipulation,  agreement,  or  admis- 
sion is  admitted,  as  in  this  case,  there  Is  no 
occasion  to  resort  to  other  proof.  For  the 
purposes  of  the  motion,  the  residence  of  de- 
fendant Blunt  was  an  admitted  facft,  avoid- 
ing the  necessity  of  other  proof,  and,  hav- 
ing been  acted  upon  by  the  court,  cannot  now 
be  traversed.  Smith  v.  Whlttier,  95  Cal.  279, 
30  Pac.  529;  Himnielmann  v.  Sullivan,  40. 
CaL  125;  Hawes  v.  Clark,  84  Cal.  272,  24 
Pac.  116:  Patterson  v.  Ely,  19  CaL  36;  Reese 
v.  Mahoney,  21  Cal.  306. 

For  these  reasons,  we  are  of  opinion  the 
court  did  not  err  in  refusing  to  change  the 
place  of  trial,  and  the  order '  appealed  from 
should  be  affirmed. 

We  concur;    HAYNES,  C;   BBLCHBB,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 


SINSHEIMER  et  aL  v.  WHITELY  et  aL 
(No.  19,518.)' 
(Supreme  Ootirt  of  California.     Feb.  27,  1896.) 
Warshousbmbn— Receipts— Pledge. 
Where  produce  te  left  with  a  weigher, 
who  stores  it  without  charge,  a  receipt  given  by 
the  weigher  merely  reciting  that  the  produce  had 
been  weighed,  and  stating  its  weight,  is  not  a 
'•warehouse  receipt,"  the  transfer  of  which  as  se- 
curity constitutes  a  delivery  of  the  produce,  ren- 
dering the  pledge  valid  as  against  attaching  cred- 
itors of  the  pledgor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;   V.  A.  Gregg,  Judge. 

Replevin  by  B.  Slnshelmer  and  others 
against  Thomas  Whltely  and  others.  There 
was  a  judgment  for  plaintiffs,  and  defendants 
appeal.     Reversed. 

William  Shlpsey  and  F.  A.  Dorn,  for  appel- 
lants.    Wilcoxon  &  Bouldin,  for  respondents. 

1  Code  Civ.  Proc.  §  283,  provides  that  an  attor- 
ney may  bind  his  client  in  an  action  by  his  agree- 
ment, filed  with  the  clerk  or  entered  on  the  mln- 
utes  of  the  court,  "and  not  otherwise.  "> 

*  Rehearing  denied. 
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BRITT,  C.  Replevin  for  217  sajcks  of  b«an8. 
Defendant  Whitely  la  constable  of  a  certain 
townBhlp  In  San  Luis  Obispo  county,  and,  as 
such,  levied  on  the  beans  as  the  property  of 
one  Costa,  In  Tlrtue  of  a  writ  of  attachment 
to  Mm  Issued  out  of  the  Justice's  court  of  said 
township,  at  the  suit  of  one  Lial  against  said 
Costa.  At  the  time  of  the  levy  the  beans 
were  stored  in  a  warehouse  at  Pismo,  in  said 
county,  owned  by  the  Jordan  Bituminous 
Bock  &  Paving  Company,  a  corporation, 
which  Is  joined  with  the  constable  as  a  de- 
fendant in  this  action.  In  November,  1893, 
said  Costa,  who  was  then  the  owner  of  the 
beans,  caused  them  to  be  weighed  at  said 
warehouse,  and  deposited  therein;  receiving 
from  said  paving  company  at  that  time  five 
certain  instruments,  which  plaintiffs  style 
"warehouse  receipts,"  and  which  defendants 
call  "weighing  tags."  These  were  in  the  fol- 
lovdng  form,  varying  as  to  the  number  of 
sacks  specified:  "Jordan  Bit.  Rock  and  Par. 
Co.'s  Scales.  Plsmo,  Cal.,  11-2, 1893.  Weighed 
for  F.  J.  SUva.  Gross,  6,080.  Tare,  1,570. 
40  sks.  beans.  Net  wt,  3,510.  Marked,  F. 
J.  S.  A.  Klatt,  Weigher."  They  were  issued 
at  Costa's  request  in  the  name  of  one  F.  X 
Sllva,  with  consent  of  the  latter,  bat  were  de- 
livered to  Costa.  Sllva  never  had  possession 
of  them,  and  had  no  interest  in  the  beans.  A 
Mr.  Stevens,  agent  of  said  company,  and  who 
liad  charge  of  the  warehouse,  testified  at  the 
trial:  "The  tags  in  evidence  were  Issued  by 
our  company  at  Pismo,  and  are  the  only  kind 
issued  by  our  company;  the  only  receipts  giv- 
en. They  are  given  by  the  weigher.  The 
tags,  or  whatever  you  call  them,  are  given  by 
the  weigher  at  the  scales  when  the  beans 
were  weighed  and  were  placed  in  the  ware- 
house;" also,  that  the  company  took  the  beans 
as  a  warehouseman,  but  had  no  charge  against 
them;  that  It  does  not  charge  storage.  On 
December  6,  1893,  Costa  delivered  said  In- 
struments, though  without  indorsement,  to 
plaintiffs,  as  security  for  a  debt  then  owed  by 
him  to  them.  -  He  also  gave  them  a  written 
order  for  the  beans,  addressed  to  "Agent  Pis- 
mo Wharf  Warehouse."  December  11th,  fol- 
lowing, the  constable  seized  the  beans  pur- 
suant to  said  writ  in  Lial's  suit  against  Costa. 
Llal  obtained  Judgment  in  that  action,  and  an 
execution  issued  thereon,  under  which  the 
constable  was  about  to  sell  the  beans  when 
plaintiffs,  for  the  first  time,  notified  him  and 
also  the  paving  company  of  their  claim  to  the 
property  In  virtue  of  the  transfer  to  them  of 
said  alleged  warehouse  receipts.  Their  de- 
mand for  release  of  the  property  being  re- 
fused, they  brought  this  action. 

A  warehouse  receipt  has  been  denied  to  be 
a  written  contract  between  the  owner  of  the 
goods  and  the  warehouseman,  the  latter  to 
store  the  goods,  and  the  former  to  pay  for 
that  service.  Hale  v.  Dock  Co.,  29  Wis.  488. 
Perhaps  some  of  the  terms  of  this  contract 


may  be  implied.  See  forms  of  such  receipts 
construed  in  Lowrie  v.  Salz,  75  Cal.  349,  17 
Pac.  232,  and  Bishop  y.  Fnlkerth,  68  CaL  607, 
10  Pac.  122.  But  surely  there  ought  to  be 
something  on  the  face  of  the  instrument  to 
Indicate  that  a  contract  of  storage  has  been 
entered  Into.  Our  statute  on  the  subject  re- 
quires that  much,— act  in  relation  to  ware- 
house receipts,  etc.  (St.  1877-78,  p.  949,  §  5). 
The  language  in  the  documents  here,  "Weigb- 
ed  for  F.  J.  Sllva  forty  sacks  beans,"  no  more 
signifies  that  the  paving  company  received  or 
held  the  beans  as  a  warehouseman  than  tbat 
it  bought  or  sold  the  same,  or  shipped  tbem 
to  a  distant  itort.  On  their  face,  the  papers 
plainly  are  not  warehouse  receipts.  Cathcart 
v.  Snow,  64  Iowa,  584,  21  N.  W.  91;  Robson 
V.  Swart,  14  Minn.  371  (QU.  287).  But  it  is 
said  that  the  tickets  were  the  only  vouchers 
issued  by  the  defendant  company,  and  hence 
must  be  treated  as  warehouse  rectipts.  Rath- 
er, it  seems  to  us,  that  circumstance  tends  to 
show  that  said  company  was  not  a  "ware- 
houseman" at  all  In  the  sense  which  the  law 
attributes  to  that  term,— an  inference  strongly 
corroborated  by  the  fact  that  It  makes  no 
charge  for  storage.  It  Is  only  persons  who 
pursue  the  calling  of  warehousemen— that  i», 
receive  and  store  goods  In  a  warehouse  as  t 
business  for  profit— that  have  power  to  issue  a 
technical  warehouse  receipt,  the  transfer  ot 
which  is  a  good  delivery  of  the  goods  repre- 
sented by  It  Shepardson  ▼.  Cary,  29  Wis. 
42;  Bucher  v.  Com.,  103  Pa.  St  534;  Bdw. 
Bailm.  §  332.  Since  there  was  nothing  equiv- 
alent to  delivery  of  the  t>eanB  in  the  transac- 
tion between  Costa  and  plaintiffs,  the  rights 
of  the  attaching  officer  are  not  affected  by  the 
attempted  transfer. 

The  court  found  that  the  constable  made  no 
valid  levy  of  tjie  writ;  and  some  slight  effort 
Is  made  here  to  Justify  the  finding.  It  seems 
to  us  a  mere  conclusion  of  law;  but  admit- 
ting It  to  be  a  finding  of  ultimate  fact,  it  is 
not  sustained  by  the  evidence.  It  appears 
from  the  constable's  return  and  certain  parol 
evidence,  which  was  admissible  in  aid  of  the 
return  (Brusie  v.  Gates,  80  Cal.  462,  22  Paa 
284),  that  he  took  actual  possession  of  the 
beans  In  the  warehouse,  and  placed  said  Ste- 
vens in  charge  thereof  as  keeper.  There  were 
some  further  proceedings  by  him  to  charge 
both  Sllva  and  the  paving  company  as  gar- 
nishees, but  the  sufficiency  of  these  need  not 
be  looked  to.  His  possession  by  bis  keeper 
was  a  compliance  with  the  statute  (Code  Civ. 
Proc.  i  542,  subd.  3). 

The  Judgment  and  order  denying  defend- 
ants' motion  for  new  trial  sbotdd  be  reversed. 

We  concur:     BELCHER,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  order 
denying  defendants'  motion  for  new  trial  are 
reversed. 
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KIMBAIiL  T.  RICHARDSON-KIMBAXili 

00.  (WILLIAM  DEERING  &  CO.. 

Interreuer.     No.  19,668). 

{Sapttme  Conrt  ot  California.     Feb.  27,  1896.) 

▲ttaoricbht— iHTSBvaimoN— LtiK— What  Coh- 

niTOTU— Pbiobitt— OABaisHMEMr— Ar- 

PCAI.— Onections  Waived. 

1.  A  snbseqnent  attachment  creditor  haa 
mch  interest  in  the  matter  in  litigation  in  a  prior 
attachment  of  the  same  property  as  entitles  him 
to  intervene,  andei  Code  Civ.  Proc.  I  387.  Horn 
T.  Water  Co.,  13  CaL  62,  distinguished. 

2.  Where,  in  an  attachment,  a  person  who 
has  in  bis  possession  property  or  money  of  de- 
fendant is  garnished,  such  garnishment  consti- 
tutes an  attachment  lien  on  sach  property  or 
money. 

3.  Where  plaintiff  in  a  bill  of  interpleader 
deposits  the  money  or  property  in  dispute  with 
the  clerk,  without  any  order  of  the  court  permit' 
ting  him  to  do  so,  such  money  and  property  are 
not  in  the  custody  of  the  law,  so  as  to  render 
unavailable  a  subsequent  garnishment  of  plain- 
tiff by  the  party  entitled  thereto. 

4.  Where  an  insolvent  stockholder  of  an  in- 
solvent corporation  is  indebted  on'  his  subscription 
for  stock  to  an  amount  in  excess  of  a  sum  due 
him  on  a  note  of  the  corporation,  an  attachment 
lien  procured  by  him  in  an  action  on  his  note 
against  the  corporation  will  be  postponed  in 
equity  to  a  subsequent  attachment  lien  of  other 
creditors  of  the  corporation. 

5.  Where  a  material  fact  found  is  merely 
defectively  pleaded,  objection  that  the  finding 
is  not  supirarted  by  the  pleadings  is  not  available 
on  appeal,  in  the  absence  of  objection  to  the  plead- 
ing by  demurrer  or  objection  to  evidence. 

CommlBSioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;   J.  W.  McKinley,  Judge. 

Action  In  attachment  by  George  H.  Kim- 
ball against  the  Richardson-Kimball  Compa- 
ny, in  which  William  Deering  &  Co.,  a  cor- 
poration. Intervened,  and  claimed  a  prior  lien 
on  the  attached  property.  Prom  a  Judg- 
ment in  favor  of  the  Intervener,  plaintiff  ap- 
peals.   Affirmed. 

0.  A.  Miller,  for  appellant  Carver  &  Pres- 
ton, for  respondent 

SBAKLS,  0.  The  action  was  brought  by 
tbe  plaintiff  upon  a  promissory  note  to  recov- 
er from  defendant  $1,500  and  interest  Plain- 
tiff Issued  an  attachment,  which  was  levied 
upon  certain  property  and  moneys  of  de- 
fendant in  tbe  bands  of  the  Los  Angeles  Na- 
tional Bank.  Defendant  made  default,  and 
no  question  was  made  as  to  plaintiff's  right 
to  &  judgment  against  defendant.  William 
Deering  &  Go.  (a  corporation)  also  brought 
an  action  against  tbe  same  defendant  (a  cor- 
poration) to  recover  money  due  it  from  said 
defendant;  issued  a  writ  of  attachment, 
which  was  subsequently  levied  upon  tbo 
same  property  and  money  previously  levied 
upon  by  plaintiff.  William  Deering  &  Co. 
took  judgment  against  defendant  for  $1,- 
372.C9.  After  levying  its  attachment,  Wil- 
liam Deering  &  Co.  intervened  in  this  action, 
and  set  up  facts  claiming  to  show  that  the 
lien  of  plaintiff's  attachment  should  be  post- 
poned and  held  subordinate  to  tbe  lien  of  its 
subsequent    attachment      The    cause    was 


tried  by  tbe  court,  written  findings  filed,  and 
Judgment  rendered,  adjudging  the  lien  of  in- 
tervener's attachment  superior  to  that  of 
tbe  attachment  lien  of  plaintiff,  and  adjudg- 
ing the  former  to  be  tirst  paid  out  of  tbe 
attached  property.  Plaintiff  appeals  from 
the  judgment,  and  the  cause  comes  up  with- 
out a  bill  of  exceptions  or  statement  upon 
BO  much  of  the  judgment  roll  as  by  the  stip- 
ulation of  the  parties  is  deemed  sufficient  to 
Illustrate  tbe  questions  In  dispute.  The 
points  made  by  appellant  in  favor  of  reversal 
are:  (1)  That  tbe  findings  do  not  support  the 
decree.  (2)  That  finding  11  is  not  supported 
by  tbe  pleadings. 

It  would  be  more  satisfactory  to  set  out 
tbe  findings  In  full,  but  their  great  length 
precludes  our  doing  so,  Tbe  following  Is  be- 
lieved to  be  a  fair  synopsis  of  them,  and  to 
lead  to  an  understanding  of  the  questions  In- 
volved: (1)  That  William  Deering  &  Oo. 
Is,  and  for  more  than  five  years  past  has 
been,  a  corporation  organized  under  the  laws 
of  Illinois.  (2)  Tbe  Richardson-Kimball  Com- 
pany is,  and  since  1887  has  been,  a  cor- 
poration under  tbe  laws  of  California.  (3) 
The  plaintiff,  Geor^  H.  Kimball,  is,  and  haa 
been,  secretary,  treasurer,  and  a  stockholder 
of  said  Richardson-Kimball  Company  since 
1887.  (4)  Intervener,  William  Deering  &  Co., 
has  been  since  1888  a  creditor  of  the  Ricb- 
ardson-E^mball  Company  (hereinafter  called 
"defendant");  and  on  tbe  6th  day  of  Septem- 
ber, 1888,  defendant  had  certain  moneys  of 
William  Deering  Company  (hereinafter  call- 
ed "intervener")  which  it  held  for  intervener's 
use,  viz.  $2,007.43,  which  it  acknowledged  in 
writing,  but  which  It  failed  to  turn  over  to 
Intervener,  and  there  is  due  Intervener  on 
account  tbereof  $1,416.74.  (5)  That  since 
1889  defendant  has  been,  and  still  is,  insol- 
vent which  was  well  knowu  to  plaintiff  and 
defendant  (C)  Tbe  attached  property,  mon- 
ey, etc.,  was  on  tbe  9tb  of  May,  1891,  In  tbe 
bands  of  tbe  Los  Angeles  National  Bank, 
subject  to  its  certain  liens  thereon,  wblcb 
was  known  to  plaintiff  and  defendant.  (7) 
On  said  May  9tb,  defendant  made  the  note 
in  suit  to  plaintiff,  which  was  not  made  to 
defraud  intervener  or  other  creditors,  but 
was  for  a  consideration  of  $1,500,  and  was 
made  without  fraud  or  collusion.  (8)  On  tbe 
IStb  of  August,  1891,  plaintiff  brought  this 
action,  and  attached  all  the  property  and 
money  of  defendant  in  tbe  bands  of  said 
bank.  (9)  On  tbe  5tb  day  of  September, 
1891,  intervener  brought  suit  against  tbe  de- 
fendant, and  attached  tbe  same  property. 
(10)  Tbe  property  so  attached  by  plaintiff 
and  intervener  was,  and  now  Is,  tbe  only 
property  and  assets  of  the  defendant  (11) 
Upon  the  Incorporation  of  defendant,  in  1887, 
plaintiff  subscribed  $22,400  to  Its  capital 
stock,  upon  which  he  has  not  paid  more  than 
$2,400,  and  he  still  owes  on  account  tbereof 
$20,CKX).  No  calls  or  assessments  have  ever 
been  made  by  defendant  on  account  of  the 
sum  due  and  owing  by  plaintiff  on  account 
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times  msolyent  (12)  After  intervener  filed 
Its  complaint  of  intervention  herein,  viz.  on 
the  3d  day  of  November,  1891,-  the  attach- 
ment in  its  suit  against  defendant  vras  dis- 
charged by  order  of  the  court,  and  thereaft- 
er, and  on  the  7th  day  of  November,  1891, 
Intervener  sued  out  a  second  writ  of  attach- 
ment in  the  same  cause,  which  on  the  9th 
and  11th  days  of  November,  1891,  was  serv- 
ed upon  the  said  Los  Angeles  Natioiuil  Bank, 
in  the  usual  form,  with  notice,  etc.,  attach- 
ing all  the  property,  money,  etc.,  of  defend- 
ant in  its  hands.  This  attachment  was  also 
served  in  like  manner  upon  T.  H.Ward,  as 
bailee  of  said  bank,  and  the  sheriff  has  since 
that  time  held  the  money  and  property  so  by 
him  attached.  Intervener  obtained  Judgment 
in  its  action  against  defendant  on  the  16th 
day  of  January,  1892,  for  |1,372.69,  and  the 
property  and  money  is  held  by  the  sheriff 
for  the  satisfaction  thereof.  On  the  21st  day 
of  September,  1891,  the  Los  Angeles  Nationiri 
Bank  commenced  an  action  against  F.  A. 
Carter  and  others,  including  all  the  parties 
to  this  action.  In  a  complaint  of  Interpleader, 
requiring  them  to  litigate  their  claims,  etc., 
and  at  the  same  time  deposited  with  T.  H. 
Ward,  the  clerk  of  the  superior  court,  all  the 
property  'and  money  of  defendant  in  its 
hands  subject  to  the  determination  of  the  ac- 
tion of  interpleader.  Such  deposit  was  made 
without  order  of  the  court,  and  without  the 
knowledge  or  consent  of  defendant  or  inter- 
vener herein,  and  such  action  of  interplead- 
er is  still  pending  and  undetermined.  On 
the  16th  of  January,  1892,  intervener  filed  a 
supplemental  complaint  in  intervention,  set- 
ting out  the  order  dissolving  its  attachment 
and  the  issuing  and  service  of  the  writ  of 
attachment  of  November  7,  1891,  etc.  This 
last  fact  is  admitted  in  the  record.  It  also 
appears  that  plaintiff  Interposed  a  general 
demurrer  to  intervener's  complaint  In  inter- 
vention, which  was  overruled  by  the  court 

The  theory  of  appellant  is  that  the  find- 
ings do  not  support  the  decree  for  the  rea- 
sons: 

(a)  That  intervener,  as  '  an  attachment 
creditor  in  another  suit  against  defendant, 
has  no  such  "interest  in  the  matter  in  litiga- 
tion" as  entitles  him,  under  section  387,  Code 
Civ.  Proc.,  to  intervene.  In  support  of  this 
first  contention,  he  cites  Horn  v.  Water  Co., 
13  Cal.  62.  The  interveners  in  that  case 
were  general  creditors  of  the  defendant, 
without  any  lien,  either  general  or  specific, 
on  the  property  involved  in  the  action.  In 
speaking  to  this  point,  the  court  said:  "To 
authorize  an  intervention,  therefore,  the  in- 
terest must  be  that  created  by  a  claim  to  the 
demand,  or  some  part  thereof,  in  suit,  or  a 
claim  to  or  lien  upon  the  property,  or  some 
part  thereof,  which  is  the  subject  of  litiga- 
tion. No  such  claim  or  lien  is  asserted  in 
the  petition  of  Rawle,  and  his  right  to  inter- 
vene must,  in  consequence,  fail."   The  court 


ties.  That  case  clearly  intimates  that  a  cred- 
itor having  a  lien  npon  the  property  there 
sought  to  be  foreclosed  under  mortgages 
was  entitled  to  Intervene.  That,  under  our 
Code,  an  attachment  or  execution  creditor 
has  a  right  to  intervene,  and  upon  a  proper 
showing  defeat  the  lien  of  a  prior  attacbbig 
creditor,  we  regard  as  too  well  settled  to 
need  further  discussion.  Davis  v.  Eppinger, 
18  Cal.  378;  Speyer  v.  Ihmels,  21  Cal.  280; 
Cogbill  V.  Marks,  29  CaL  673;  Coffey  v. 
Greenfield,  55  CaL  382. 

(b)  It  is  further  contended  that  If  a  lien 
by  direct  attachment  were  sufficient  to  give 
Intervener  a  standing  In  court  he  claimed 
no  such  lien,  but  only  to  have  a  garnishment, 
which  creates  no  lien  on  the  property.  Gar- 
nishment under  our  law  Is  but  another  name 
for  the  service  of  a  writ  of  attachment  upon 
personal  property  In  the  possession  of  per- 
sons other  than  the  defendant  in  the  writ, 
and  also  to  secure  d^ebts,  credits,  eta,  in  the 
hands  of  such  third  persons.  By  the  serv- 
ice in  the  manner  provided  by  statute, 
whether  it  be  termed  "garnishment"  or 
"service  of  the  attachment"  wliile  the  pos- 
session is  not  necessarily  disturbed,  "a  lien 
is  obtained  on  defendant's  title  to  the  prop- 
erty In  the  hands  of  the  garnishee."  Wade; 
Attachm.  {  338. 

(c)  It  Is  further  urged  that  Intervener  had 
no  lien,  for  the  reason  that  his  attachment 
wag  dissolved,  and,  before  the  second  writ 
of  attachment  issued,  the  bank  had  com- 
menced a  suit  in  Interpleader,  and  had  de- 
posited the  money  and  property  with  T.  H. 
Ward,  clerk  of  the  superior  court  and  that 
the  money,  being  in  the  custody  of  the  law, 
was  not  subject  to  attachment  The  first 
clause  of  section  386  of  the  Code  of  Cirll 
Procedure  provides  that  a  defendant  against 
whom  an  action  is  pending,  upon  a  contract 
or  for  specific  personal  property,  may  at  any 
time  before  answer,  upon  making  the  shew- 
ing therein  provided  for,  and  upon  notice  to 
the  parties,  apply  to  the  court  for  an  order 
substituting  the  third  party  who  makes 
claim  to  the  property  as  a  defendant  in  bis 
place,  and  he  may  be  discharged  from  lia- 
bility to  either  party,  "on  his  depositing  in 
court  the  amount  claimed  on  the  contract  or 
delivering  the  property  or  Its  value  to  such 
person  as  the  court  may  direct;  and  the 
court  may.  In  its  discretion,  make  the  or- 
der." The  Los  Angeles  National  Bank  was 
not  the  defendant  in  any  pending  action, 
and  hence  was  not  within  the  purview  of 
the  first  clause  of  section  386,  supra,  but  bi- 
stltuted  on  Its  own  account  an  action  to 
compel  the  parties  to  interplead  under  the 
latter  clause  of  the  same  section,  with  a 
view  to  being  discharged  from  liability  to 
any  or  all  of  the  conflicting  claimants.  This 
clause  makes  no  provision  for  an  order  pep 
mittlng  the  plaintiff  in  the  action  of  Inter- 
pleader to  pay  Into  court  or  deliver  the  pre?- 
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«rt}'  claimed.  We  may  suppose  the  court 
possesses  the  power  to  make  the  order  per- 
mitting a  party  <  In  a  proper  case  to  do  so, 
but  In  the  present  case  no  such  order  was 
made  or  asked  for,  and,  nntll  It  was  ob- 
tained, the  bank  could  not,  on  its  own  voli- 
tion, relieve  Itself  from  responsibility,  by 
voluntarily  placing  the  property  and  money 
In  the  hands  of  the  clerk;  and,  when  so 
placed,  It  was  in  no  proper  sense  in  the  cus- 
tody of  the  law.  Where  property  Is  lawfully 
taken,  by  virtue  of  legal  process.  It  Is  In  the 
custody  of  the  law,  and  not  otherwise.  Oil- 
man V.  Williams,  7  Wis.  334.  Money  deposit- 
ed by  a  defendant  with  the  sheriff  for  the  re- 
lease of  an  attachment  Is  In  the  custody  of 
the  law.  Hathaway  v.  Brady,  26  Cal.  581. 
But  this  Is  because  It  Is  a  symbol  of,  and 
stands  In  place  of,  the  attached  property. 
Other  cases  might  be  mentioned  of  like  Im- 
port It  Is  sufficient  to  say  that  the  proper- 
ty In  question  was  not  In  the  custody  of  the 
law,  and,  whether  in  the  hands  of  the  bank 
or  of  Ward,  it  was  subject  to  attachment. 
We  are  of  opinion,  therefore,  that  Intervener 
acquired  a  valid  Hen  by  his  second  attach- 
ment 

(d)  The  only  remaining. question  relates  to 
the  sufficiency  of  the  finding  to  warrant  the 
I>ostponement  of  plaintiff's  Uen  to  that  of 
Intervener.  The  proceeding  on  the  part  of 
Intervener  Is  an  equitable  one  to  prevent  the 
sole  assets  of  the  corporation,  which  Is  In- 
solvent, from  going  to  the  plaintiff,  who  Is 
also  Insolvent,  who  is  a  large  owner  of  stock 
In  the  corporation,  and  whose  liabllitleB  to 
the  corporation  are  In  excess  of  $20,000.  It 
may  be  true  that  plaintiff  Is  not  In  a  legal 
sense  Indebted  to  the  corporation,  for  the 
reason  that  no  assessment  has  been  levied 
or  call  made  on  account  of  his  subscription. 
It  is,  nevertheless,  a  liability  which  a  court 
of  equity,  for  the  purpose  of  meeting  the 
obligations  of  the  corporation,  could  enforce, 
either  by  the  direct  levy  of  an  assessment 
or  by  requiring  the  directors  of  the  corpora- 
tion to  do  so.  This  course  would  be  of  no 
avail  as  against  the  Insolvent  plaintiff.  It 
vonld  be  In  the  highest  sense  inequitable  to 
t>ermit  one  thus  situated  to  avoid  his  llablU- 
ir  by  reason  of  his  insolvency,  and  at  Che 
name  time  swallow  up  the  entire  assets  of 
"he  concern,  to  the  exclusion  of  creditors 
>ho  have  an  equitable  right  to  have  the 
entire  property  and  assets  of  the  company 
appropriated  to  the  satisfaction  of  their 
demands.  Plaintiff's  liability  is  an  asset, 
which,  but  for  his  Insolvency  would  go  to 
swell  the  property  of  the  corporation  pro 
tanto.  His  share  or  interest  in  the  corpora- 
tion Is  his  proportion,  measured  by  his  stock. 
In  the  residuum,  after  the  payment  of  all  de- 
mands due  and  owing  by  the  company. 
"After  actual  Insolvency,  however,  unpaid 
capital  becomes  a  trust  fund,  to  reach  which 
creditors  are  not  required  first  to  reduce 
their  claims  to  Judgment."  Spell.  Corp.  | 
821,  and  cases  there  cited.    Some  of  the  cases 


go  to  the  extent  of  holding  that  a  stockholder 
of  an  Insolvent  corporation  cannot  offset  an 
individual  dalm  against  the  corporation  In 
proceedings  to  enforce  his  liability  for  un- 
paid subscription  for  stock,  but  that  he  must 
pay  in  full  and  receive  his  pro  rata  share 
with  other  creditors  on  his  demand.  Id.  I 
818.  However  this  may  be  In  a  proceeding 
to  wind  up  the  affairs  of  a  corporation,  we 
are  of  opinion  that  In  an  action  like  the 
present  where  both  the  corporation  and  the 
stockholder  are  insolvent,  and  the  latter  is 
liable  upon  his  subscription  for  stock  of  the 
company  in  an  amount  greatly  in  excess  of 
all  the  claims  in  question,  he  cannot  upon 
any  equitable  principle,  be  permitted  to  en- 
force an  individual  claim  against  the  corpo- 
ration, to  the  exclusion  of  other  creditors, 
and  that  his  prior  attachment  lien  should  be 
poeti>oned  to  that  of  subsequent  attaching 
creditors  where  necessary  to  their  payment 
and  In  cases  where,  without  such  postpone- 
ment they  must  inevitably  lose  their  de- 
mands, and  the  entire  assets  of  the  corpora- 
tion go  to  satisfy  the  individual  debt  of  the 
stockholder  thus  Insolvent  and  thus  liable 
on  account  of  his  subscription.  Hatch  v. 
Dana,  101  U.  S.  205;  Harmon  v.  Page,  62 
Cal.  448.  The  fact  that  this  Is  a  proceeding 
of  intervention  Is  no  reason  why  the  equita- 
ble rights  of  the  parties  should  not  be  ad- 
justed on  the  same  principle  as  the  court 
would  do  In  a  direct  action  for  that  purpose, 
and  the  fact  that  Intervener  might  have 
brought  an  action  and  obtained  relief  therein 
Is  no  argument  against  his  right  here.  Cof- 
fey V.  Greenfield,  65  Cal.  382. 

The  order  of  the  court,  ex  parte,  allowing 
an  Intervention  was  proper  Spanagel  ▼. 
Reay,  47  Cal.  608. 

As  the  complaint  in  Intervention  is  not  set 
out  in  the  record,  we  must  presume  the  de- 
murrer thereto  was  properly  overruled. 

The  only  other  objection  necessary  to  be 
noticed  is  that  finding  11  Is  not  supported  by 
the  pleadings.  So  much  of  the  complaint  in 
Intervention  as  related  directly  to  finding  11 
is  set  out  in  the  record,  and  is  to  the  effect 
that  defendant  was  not  indebted  to  plaintiff 
In  any  amount,  but  that  on  the  contrary, 
plaintiff  Is,  and  since  May,  1801,  has  been  at 
all  times.  Indebted  to  defendant  in  the  sum 
of  more  than  $2,500,  and  that  he  (the  said 
plaintiff)  has  been  at  all  times  since  May  1, 
1801,  and  now  is,  insolvent  These  allega- 
tions are  contained  In  an  amendment  to  in- 
tervener's complaint  No  objection  was  made 
thereto  by  way  of  demurrer  or  to  the  intro- 
duction of  evidence  thereunder  in  the  court 
below.  We  cannot  see  how  appellant  can 
successfully  urge  his  objection  here  for  the 
first  time.  There  was  an  attempt  to  plead 
the  substance  of  the  finding,  and  plaintiff 
having  gone  to  trial  thereon,  and  evidence 
having  been  Introduced  without  objection  In 
support  of  the  finding,  it  Is  too  late  to  object 
here.  Tynan  v.  Walker,  35  Cal.  645;  Cave 
v.  Crafts,  53  CaL  141;   Crowley  v.  Railroad 
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which  l8  fataL  Richards  v.  Insurance  Ck)., 
80  CaL  505,  22  Pac.  038;  Wilson  y.  White,  84 
CaL  239,  24  Pac.  114;  Oreiss  y.  Insurance 
Co.,  98  CaL  241,  33  Pac  195;  City  and  Coun- 
ty of  San  Francisco  y.  Pennle,  93  Cal.  465. 
29  Pac.  66;  Lee  y.  Flgg,  37  Cal.  328. 

Upon  the  whole  record  as  presented,  we 
are  of  opinion  the  judgment  appealed  from 
should  be  afiBrmed,  and  so  recommend. 

We  concur:    BELCHER,  C;  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  glyen  In 
the  foregoing  opbilon,  the  Judgment  appeal- 
ed from  Is  affirmed. 


PEOPLE)  T.  WEBSTER.     (Or.   104.) 

(Supreme  Goort  of  California.     Feb.  27,  1896.) 

AsaAtuJi  WITH  Ihtbkt  to  Cohxit  Rapb — AOB  ov 
CoMBBira — PuoyiHoi  or  Jdbt. 

1.  In  a  prosecution  for  assault  with  intent 
to  commit  rape,  the  intent  with  which  the  assault 
was  committed  is  a  question  for  the  jury. 

2.  On  the  trial  of  a  defendant  for  assault 
with  intent  to  commit  rape,  it  is  error  for  the 
court  to  assimie,  in  its  rulings  or  instructions, 
that  the  prosecutrix  was  under  the  age  of  con- 
sent 

Department  1.  Appeal  from  superior  court, 
dty  and  connty  of  San  Francisco;  Edward 
A.  Belcher,  Judge. 

Warren  Webster  was  convicted  of  an  as- 
sanlt  with  intent  to  commit  rape,  and  ap- 
peals.    Reversed. 

A.  Rnef,  for  appellant.  Atty  Oen.  Fita- 
gerald,  for  the  People. 

OABOUTTB,  J.  Appellant  was  convicted 
Of  an  assault  with  intent  to  commit  rape. 
He  appeals  from  the  judgment  and  order  de- 
nying his  motion  for  a  new  triaL 

1.  It  is  first  insisted  that  the  evidence  waa 
insufficient  to  support  the  verdict;  but  we 
cannot  agree  with  this  contention.  The 
question  as  to  the  specific  Intent  with  which 
appellant  did  the  acts  proven  against  him 
was  a  matter  entirely  for  the  Jury  to  pass 
upon,  under  the  evidence;  and  by  that  evi- 
dence the  jury  were  fully  justified  in  finding 
the  intent  as  charged  In  the  information. 

2.  The  prosecutrix  in  this  case  took  the 
stand,  and  testified  that  she  was  only  12 
years  of  age,  and  then  related  the  occur- 
rences which  took  place  between  her  and 
the  appellant  upon  which  this  information  is 
based.  Upon  cross-examination,  she  was 
asked  if  she  did  not  consent  to  all  that  was 
done  by  appellant;  and  an  objection  was 
sustained  to  the  question,  upon  the  ground 
that  her  consent  was  Immaterial,  the  trial 
court  at  the  time  stating:  "I  shaU  instruct 
the  jury  she  cannot  consent,  and,  that  being 
go,  it  is  of  no  legal  consequence."  When  the 
time  arrived  to  charge  the  jury  as  to  the  law 


an  act  of  sexual  Intercourse  accomplished 
with  a  female,  not  the  wife  of  the  perpetra- 
tor, under  either  of  the  following  circum- 
stances: '(1)  Where  the  female  Is  under  the 
age  of  fourteen  years.'  Under  the  evidence, 
it  is  not  necessary  to  mention  the  other  cir- 
cumstances here.  •  •  •  And  this  of- 
fense, if  proved  at  all,  comes  within  the  sec- 
tion of  the  statute  I  have  just  read."  In  the 
case  of  People  v.  Verilegreen,  106  CaL  212. 
39  Pac.  607.  this  court  held  that  a  female 
under  the  age  of  14  years  cannot  even  con- 
sent to  an  assault  with  intent  to  commit 
rape,  the  identical  offense  here  charged.  The 
evidence  in  this  case  may  well  be  said  to  be 
conflicting  upon  the  fact  as  to  whether  or 
not  this  prosecutrix  consented,  although 
probably  greatly  preponderating  to  that  ef- 
fect. Hence,  her  age  was  a  vital  question 
In  the  case.  It  may  be  said  to  have  been 
the  fact  upon  which  the  whole  case  rested. 
Indeed,  as  we  have  seen,  the  trial  Jud^e  so 
construed  it  And  we  think  it  was  clearly 
wrong  upon  his  part  to  Instruct  the  Jury,  in 
effect,  that  this  girl  was  under  14  years  of 
age.  This  is  exactly  what  he  said  he  would 
do,  and  is  substantially  what  he  did  do. 
-The  court  in  so  instructing  passed  niton  a 
question  of  fact  The  girl's  age,  as  we  have 
suggested,  was  a  prominent  fact  in  the  case, 
and  essentially  one  for  the  Jury  to  pass  upon. 
The  court  had  no  more  right  to  tell  the  Jury 
that,  under  the  evidence,  the  girl  was  under 
14  years  of  age,  than  it  had  to  tell  the  Jury 
that,  under  the  evidence,  the  offense  charged 
had  been  proven.  The  court  appears  to  have 
assumed  that,  the  prosecutrix  having  testi- 
fied that  she  was  but  12  years  of  age,  and  no 
contradictory  evidence  having  been  offered, 
the  fact  was  conclusively  established  as  a 
matter  of  law,  and  therefore  it  was  justified 
in  so  telling  the  Jury.  But  such  principle  is 
wholly  unsound.  If  the  girl  had  testified 
to  a  state  of  facts  showing  that  the  offense 
here  charged  had  been  committed,  and  no 
contradictory  evidence  thereof  had  been  of- 
fered, certainly  the  court  would  have  had 
no  right  to  tell  the  jury  appellant's  guilt  was 
established.  Yet  it  could  lawfully  have  done 
this  if  it  was  justified  in  instructing  them  as 
to  the  age  of  the  prosecutrix.  A  jury  In  a 
criminal  case  Is  not  bound  to  believe  the  nn- 
contradicted  statepient  of  a  witness  as  to 
a  fact  This  court  In  People  v.  Murray,  80 
Cal.  34,  24  Pac.  802,  said:  "The  Jury  were 
not  bound  to  take  the  testimony  of  any  wit- 
ness as  true.  From  the  manner  of  the  prose- 
cuting witness,  and  the  nature  of  his  whole 
testimony,  the  jury  might  have  disbelieved 
him  if  the  defendant  had  not  Introduced  any 
evidence  at  all.  This  whole  matter  was  for 
the  jury,  and  not  for  the  court."  Again,  this 
court  said  in  People  v.  Casey,  65  Cal.  261,  3 
Paa  874.  that  the  trial  court  had  no  right 
even  to   tell   the  Jury   what   the  evidence 
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"shows."  The  province  of  the  Jury  In  pass- 
ing upon  the  facts  of  a  case  Is  a  broad  one. 
It  Is  practically  unlimited.  It  Is  a  constitu- 
tional right  given  to  the  Jurors.  It  is  a  con- 
stitutional duty  imposed  upon  them.  They 
were  not  bound  to  take  this  witness'  state- 
ment of  her  age  as  true.  They  had  the 
right  to  disbelieve  It,  and  were  not  beholden 
to  any  court  for  dereliction  of  duty  in  not 
believing  it.  It  would  be  a  matter  between 
them  and  their  consciences  alone.  It  is  for 
the  Jury  to  say  when  truth  and  when  false- 
hood come  from  the  mouth  of  the  witness. 
The  conduct  of  this  witness  when  upon  the 
stand  may  have  shown  her  to  have  been  ly- 
ing. Her  appearance  may  have  shown  her  to 
have  been  of  mature  years.  The  Inherent  im- 
probabilities of  her  testimony  may  have  pla- 
ced it  beyond  the  pale  of  belief.  Would  such 
uncontradicted  testimony  be  conclusive  If 
the  witness  by  her  appearance  was  shown  to 
be  wrinkled  and  gray  with  age?  These  were 
matters  for  the  Jury  to  sift  and  weigh  and 
measure,  and  matters  with  which  the  court 
bad  no  right  to  deal,  and,  above  all  things, 
an  examination  upon  which  by  the  Jury  the 
court  had  no  right  to  foreclose.  The  trial 
court.  In  assuming  the  testimony  of  the  pros- 
ecutrix In  this  regard  to  have  been  true,  com- 
mitted an  error  which  compels  a  reversal  of 
the  Judgment  and  a  new  trial  of  the  case. 
The  court  should  have  declared  the  law  as 
laid  down  in  the  Verdegreen  Case,  and  also 
have  submitted  to  the  Jurors  the  question  of 
fact  as  to  whether  or  not  the  prosecutrix 
was  under  the  age  of  14  years  at  the  time 
the  assault  is  claimed  to  have  been  commit- 
ted. 

3.  Counsel  for  appellant  Insists  that  the 
court  committed  an  error  in  its  Instructions 
to  the  Jury,  wherein  the  Jurors  were  told 
that,  in  order  to  convict,  "you  are  not  bound 
to  be  absolutely  sure  that  the  defendant  is 
guilty."  A  new  trial  being  necessary  for 
the  reasons  already  given,  we  will  simply 
say  the  language  here  used  is  a  departure 
from  the  common  and  usual  instruction  up- 
on reasonable  doubt  Such  departures  are 
always  dangerous,  and,  being  dangerous,  re- 
sort should  not  be  had  to  them.  Mistrials 
often  result  thereby.  There  is  no  good  rea- 
son for  using  untried  and  dangerous  paths 
when  safe  and  well-traveled  roads  are  equal- 
ly at  hand. 

For  the  foregoing  reasons,  the  Judgment 
and  order  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

We  concur:  VAN  FLEET,  J.;  HARRI- 
SON, J. 


DAVIS  V.  PHOENIX  INS.  !00.  (L.  A.  66.) 
(Snpreme  Court  of  CaUfornia.  .  Feb.  28,  1896.) 

IXSORANCB  —  COWTRACI  —  IN8DR/»LI   INTBREST  — 

Amount  or  Irtsr^t. 
i.  Where  a  policy  of  inanraVce  la  baaed  on 
the  condition  that  the  assured  it  the  owner  in 


fee  simple,  bnt  makes  the  application  a  part  of 
the  polic.v,  and  the  insurer  accepts  a  risk,  though 
the  application  shows  that  the  assured  is  not  the 
owner  in  fee,  the  insurer  cannot  set  ap  a  want  of 
such  title  to  defeat  an  action  on  the  policy. 

2.  One  who  is  in  the  full  possession  of  prop- 
erty under  a  contract  on  which  he  has  in  part 
paid  the  purchase  price,  and  which  on  his  voli- 
tion  and  completion  of  the  contract  will  entitla 
him  to  a  conveyance  of  the  legal  title,  has  an  iu- 
snrabie  interest  equal  to  the  amount  of  payments 
he  has  made. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W,  L.  Pierce,  Judge. 

Action  by  J.  D.  Davis  against  the  Phoenix 
Insurance  Company  on  a  policy  of  fire  insur- 
ance. Fron-  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.     Modified. 

B.  J.  Ensign  and  Rlppey  &  Nutt,  for  appel- 
lant.   F.  P.  Wlllard,  for  respondent 

SEARLS,  G.  This  is  an  action  to  recover 
upon  a  policy  Insuring  against  loss  by  fire. 
Plaintiff  had  Judgment  for  $1,200,  from  which 
Judgment  defendant  apiteals.  The  cause 
comes  up  on  the  Judgment  roll,  and  is  not  sup- 
ported by  a  statement  or  bill  of  exceptions. 
It  appears  from  the  pleadings  and  findings 
that  the  defendant  is,  and  was  at  all  the  times 
mentioned  In  the  case,  a  duly  organized  and 
acting  fire  Insurance  corporation;  that  the 
plaintiff,  on  the  26th  day  of  February,  1894, 
and  at  all  the  times  mentioned  in  the  com- 
plaint was  in' the  actual,  peaceable,  and  un- 
disturbed possesiiion  of  80  acres  of  land, 
known  as  the  "W.  W.  Borden  Farm,"  fully 
described  \a  the  pleadings,  findings,  and  poli- 
cy of  insurance  hereinafter  mentioned,  and 
was  in  like  possession  of  a  "one-story  frame 
dwelling  house  situate  thereon,  and  described 
in  said  policy,  under  and  by  virtue  of  a  par- 
tially executed  contract  and  agreement  to 
purchase  said  land  and  premises,  and  a  writ- 
ten option  thereon  (upon  which  had  been 
paid  the  sum  of  one  hundred  [$100]  dollars), 
made  and  delivered  to  him  by  W.  W.  Borden 
and  Millie  L.  Borden,  in  whom  was  vested 
the  fee  and  legal  title  thereto."  On  the  14th 
day  of  June,  1894,  and  within  the  time  lim- 
ited by  bis  contract,  plaintiff  received  a  deed 
of  conveyance  of  the  premises,  whereby  the 
entire  legal  title  thereto  vested  in  him.  Prior 
to  June  14,  1894.  the  fee  and  legal  title  of  the 
land  and  premises  in  question  was  in  W.  W. 
Borden  and  Minnie  L.  Borden.  On  the  20th 
da,v  of  February.  1894.  plaintiff  made  an  ap- 
plication to  defendant  for  a  policy  of  Insur- 
ance upon  said  dwelling  house  for  $800,  and 
upon  certain  personal  property  therein  for  va- 
rious sums  aggregating  $400,  bnt  which  need 
not  be  further  mentioned,  as  appellant  admits 
the  validity  of  the  Judgment  to  the  extent  of 
the  $400  insurance  on  such  personal  property. 
In  his  application  plaintiff  "fully  and  explicit- 
ly informed  defendant  and  set  forth  his  in- 
terest hi  and  title  to  said  premises  and  prop- 
erty." The  application  "was  written  out  by 
and  delivered  to  A.  H.  Beach,  the  duly-author- 
ized agent  of  defendant,  and  is  referred  to^ 
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liyered  to  plaintiff  and  the  latter  accepted  its 
policy  No.  11,116,  which  is  made  a  part  of  the 
flndlngB,  whereby  defendant  agreed  to  indem- 
nify plaintiff  against  loss  or  damage  by  Are 
upon  receipt  of  the  proofs  of  loss,  etc.,  not  ex- 
ceeding the  actual  cash  value  thereof,  in  the 
sum  of  $800  on  said  dwelling  house.  On  the 
lOtb  day  of  April,  1894,  the  dwelling  house 
and  all  the  personal  property  were  wholly  de- 
stroyed by  fire.  The  actual  cash  value  of 
the  dwelling  house  exceeded  the  amount  of  in- 
surance thereon,  viz.  $800.  Due  proof  of  loss 
was  made,  and  the  court  finds  that  plaintiff 
has  complied  with  and  duly  performed  all  the 
-conditions  required  of  him  by  said  i>olicy. 
The  court  found  that  plaintiff  bad,  prior  to 
the  Issue  of  the  policy,  paid  to  his  grantors  In 
all  on  account  of  the  purchase  of  said  prem- 
ises fl50,  Tlz.  $100  in  cash  paid  on  the  option 
to  purchase,  and  $350  by  a  sale  of  pergonal 
property  to  be  applied  on  such  purchase. 

Ui>on  the  pleadings  and  findings  of  the  court 
two  questions  arise:  (1)  Had  the  plaintiff  an 
insurable  Interest  In  the  dwelling  house  cov- 
ered by  the.  policy  upon  which  he  can  recov- 
er? (2)  If  the  first  question  Is  answered  In 
the  affirmative,  what  was  the  extent  of  that 
interest? 

Section  2587  of  the  Civil  Code  is  as  follows: 
"A  policy  of  insurance  must  specify:  (1)  Tbe 
Iiarties  between  whom  the  contract  Is  made; 
<2)  the  rate  of  premium;  (3)  the  property  or 
life  insured;  (4)  the  interest  of  the  Insured  in 
property  Insured,  if  he  is  not  the  absolute 
owner  thereof;  (5)  the  risk  Insured  against; 
and  (6)  the  period  during  which  the  insur- 
ance is  to  continue."  The  contention  of  ap- 
pellant Is  that,  as  the  policy,  which  is  made  a 
part  of  the  findings,  describes  plaintiff  as  the 
absolute  owner  of  the  property,  and  contains 
a  condition  that,  "if  the  assured  shall  not  be 
the  sole  and  unconditional  owner  in  fee  of  said 
property,  •  •  •  this  policy  shall  be  null 
and  void,"  and  that,  as  the  findings  show  that 
plaintiff  only  had  an  option  to  purchase  the 
property,  and  was  not  vested  with  any  title 
therein,  there  can  be  no  recovery.  Were  this 
the  entire  showing  of  the  record,  we  should 
concur  in  the  views  of  the  appellant;  but 
when  we  review  the  whole  record  other  fac- 
tors appear,  which  affect  the  problem.  Plain- 
tiff, in  his  complaint  avers  (to  state  it  in 
brief)  that  in  his  application  for  a  p(^icy  he 
fully  and  explicitly  Informed  defendant  of  the 
nature  of  his  title,  etc.,  and  delivered  said  ap- 
plication to  defendant;  that  it  is  now  in  the 
possession  of  defendant,  who  Is  better  inform- 
ed as  to  Its  contents  than  plaintiff,  and  he 
therefore  refers  to  it  as  though  fully  set  forth, 
and  makes  it  a  part  of  his  complaint  as  though 
it  aiH>ca<'ed  therein.  Plaintiff  also  makes  the 
policy  8  part  of  his  complaint.  Turning  to 
the  policy,  hi.d  we  find  that  it  recites  that: 
"This  Indemnity  contract  is  based  upon  the 
valuations  and  representations  contained  in 
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pany,  and  which  are  hereby  made  a  warranty, 
and  a  part  hereof."  The  court  finds  in  con- 
sonance with  the  allegations  of  the  complaint. 
If,  then,  the  application  of  plaintiff  stated 
fully  the  nature  of  his  title,  and  if  that  appli- 
cation is  a  part  of  the  policy,  it  is  a  sufficient 
compliance  with  section  2587  of  the  Civil  Code 
In  specifying  the  Interest  of  the  insured  in  the 
property. 

But  suppose  we  are  not  to  treat  the  appli- 
cation as  a  part  of  the  policy,— and  there  are 
i-espectabie  authorities  to  the  effect  tliat  It 
will  not  usually  be  so  treated,— and  still  the 
fact  remains  that  defendant  was  fully  in- 
formed as  to  plaintiff's  title,  and  with  full 
knowledge  that  such  title  did  not  amount  to 
an  ownership  of  the  property  (for  it  so  af- 
firms in  Its  answer)  deliberately  descril>ed 
plaintiff  In  Us  policy  as  the  owner,  and  a 
proviso  that,  "If  the  assured  shall  not  be  the 
sole  and  unconditional  owner  in  fee  of  said 
property,  •  •  •  this  policy  shall  be  null 
and  void."  T^here,  as  in  the  present  case,  a 
policy  of  insurance  is  based  upon  the  condi- 
tion that  the  insured  Is  the  owner  in  fee 
simple,  but  containing  a  provision  that  the 
application  ot  the  insured  is  to  be  considered 
a  part  of  the  policy,  such  application  clear- 
ly showing  that  the  Insured  is  not  the  owner 
in  fee  simple,  the  Insurer,  by  thus  accepting 
the  risk,  waives  the  condition  In  the  policy 
as  to  the.  title,  and  cannot  set  up  the  want 
of  such  fee-simple  title  to  defeat  an  uction 
on  the  policy.  Beach,  Ins.  i  409;  Lamb  v. 
Insurance  Co.,  70  Iowa,  238,  30  N.  W.  497: 
Insurance  Co.  v.  Knde,  65  Tex.  118;  Insur- 
ance Co.  v.  Camp,  71  Tex.  503,  9  S.  W.  473; 
Van  Scholck  v.  Insurance  Co.,  C8  N.  Y.  4S1; 
Insurance  Co.  v.  Hick.  125  111.  361,  17  N.  E. 
792;  Smith  v.  Insurance  Co.,  91  Cal.  323,  27 
I'ac.  738.  Either  the  insertion  by  the  de 
feudant  of  the  statement  in  its  policy  that 
plaintiff  was  the  owner  of  the  property  was 
a  mistake  on  its  part  or  a  deliberate  fraud 
upon  the  plaintiff.  There  is  no  imputation  of 
fraud,  and  we  shall  not  assume  any  such  in- 
tention on  the  F^rt  of  the  defendant  Treat- 
ed as  a  mistake  of  defendant,  and  the  latter 
is  not  in  a  position  to  take  advantage  of  It.,^. 

Holding,  then,  as  we  do,  that  there  is  noth- 
ing In  the  policy  to  prevent  a  i-ecovery.  pro- 
vided it  appears  that  plaintiff  had  an  insur- 
able interest,  we  address  ourselves  to  that 
branch  of  the  inquiry.  It  Is  said  by  law  writ- 
ers on  the  subject  of  insurance  that  "it  is 
difficult  to  define  accurately  in  what  an  in- 
surable Interest  consists."  Bid.  Ins.  {  156. 
It  Is  admitted  on  all  hands  that  It  Is  not 
necessary  that  the  insurer  have  a  legal  in- 
terest, but  that  ail  equitable  Interest  is  suffi- 
cient The  title,  whether  legal  or  equitable, 
may  be  defective,  or  even  bad,  provided  the 
insurer  has  possession  and  use;  even  a  valid 
equitable  title  is  not  requisite.  It  is  held 
sufficient  that  the  Insured  has  a  direct  pecun- 
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lary  Interest  In  the  preservation  of  the  prop- 
erty, and  that  he  will  suffer  a  pecuniary  loss 
aa  an  Immediate  and  proximate  result  of  its 
destruction.  Bid.  Ins.  supra;  Merrett  v.  In- 
surance Co.,  42  Iowa,  11;  Herkimer  t.  Rice, 
27  N.  Y.  173;  Riggs  v.  Insurance  Co.,  125 
N.  T.  7,  25  N.  E.  1058.  In  common  parlance 
we  speak  of  a  bouse  as  being  Insured,  but, 
strictly  speaking.  It  is  not  the  bouse,  but  the 
Interest  of  the  owner  therein,  that  is  insured; 
and  whether  -^hat  interest  is  founded  npon  a 
legal  title,  :>n  equitable  title,  a  lien,  or  such 
other  lawftil  interest  therein  as  will  produce 
a  direct  and  certain  pecuniary  loss  to  the  In- 
surer by  Its  destruction,  he  bas  an  Insurable 
interest  therein.  Tyler  v.  Insurance  Co.,  12 
Wend.  507.  Actual  possession  by  consent  of 
the  owner,  with  the  beneficial  use  of  the  prop- 
ei-ty,  has  been  held  an  Insurable  interest. 
Horsch  V.  Insurance  Co.,  77  Wis.  4,  6,  7,  45 
N.  W  945.  In  the  present  case  the  plaintiff 
was  in  the  full  possession  and  enjoyment  of 
the  property  under  a  contract  upon  which  he 
bad  in  part  paid  the  purchase  price,  and 
whicb  npon  his  volition  and  completion  of 
the  contract  would  entitle  him  to  a  convey- 
nr.ce  rf  the  legal  title.  This  enjoyment  and 
oxi>cndlture  gave  him  an  insurable  Interest 
in  the  property. 

2.  What  is  the  extent  of  plaintiff's  Insur- 
a1)le  interest?  Insurance  is  a  contract 
wlicreby  one,  for  a  consideration,  under- 
takes to  compensate  another  if  be  shall  suf- 
fer loss.  It  is  a  contract  of  indemnity. 
"This  principle  underlies  the  contract,  and 
it  can  never,  without  violence  to  its  essence 
and  spirit,  be  made  by  the  assured  a  source 
of  profit,  its  sole  purpose  being  to  guaranty 
against  loss  or  damage."  May,  Ins.  |  2.  It 
is  a  contract  with  a  party  to  secure  him 
against  apprehended  loss  on  account  of  bis 
interest  in  a  particular  subject-matter,  and 
not  at  all  incidental  to  or  transferable  with 
the  subject-matter.  Carpenter  v.  Insurance 
Co.,  16  Pet.  495.  It  does  not.  In  tbe  ab- 
sence of  special  contract,  run  with  the  title 
or  possession  of  tbe  subject-matter.  Under 
such  a  contract  reparation  must  be  made  to 
tbe  insured  for  the  loss  which  he  has  suf- 
fered through  his  interest  in  the  subject- 
matter,  and  to  the  extent  of  that  Interest, 
not  exceeding  the  limit  fixed  by  the  policy. 
If  his  interest  extends  to  the"  whole  of  the 
subject-matter  of  the  property,  its  value  up 
to  tbe  sum  named  in  the  policy  is  tbe  meas- 
ure of  his  right  to  recover.  If  his  interest 
falls  short  of  the  whole,  his  right  is  limited, 
not  by  the  value  of  the  property,  but  by  the 
value  of  his  interest.  The  very  meaning  of 
tbe  term  'indemnity"  excludes  all  Idea  of 
profit  to  the  Insured.  Plaintiff's  Insurable ' 
interest  then  is  to  l>e  measured  by  the  ad- 
vances he  had  made  upon  his  contract  of 
purchase,  viz.  $450.  Had  be  entered  into  an ' 
ordinary  contract  to  purchase  the  propertyT" 
binding  himself  to  pay  the  whole  purchase 
price,  his  position  would  have  been  very  dif- 
ferent.   But  Ids  contract  was  an  option,  up- 


on which  be  bad  paid  $450,  and  which  h» 
was  at  liberty  to  abandon  at  any  time.  To 
the  extent  of  his  payments  he  had  an  in- 
surable interest  in  tbe  property;  beyond 
that  he  was  not  bound.  If  be  could  insure 
for  tlie  full  value  of  the  property,  and,  in 
case  of  loss,  recover  such  value,  he  could 
thereupon  decline  to  purchase  under  his  op- 
tion, and  thus  speculate  and  make  a  profit  on 
the  transaction  in  violation  of  a  fundamen- 
tal law  of  insurance.  To  permit  such  a  re- 
covery would  greatly  tend  to  the  destruc- 
tion of  like  property  under  like  circum- 
stances, and  open  the  door  and  tempt  men 
to  enter  therein  for  fraudulent  purposes. 
As  the  plaintiff,  by  his  judgment,  recovered 
$800  on  account  of  the  loss  of  the  house, 
where  his  interest  therein  was  shown  by  the 
findings  to  be  but  $-150,  the  cause  should  be 
remanded,  and  the  court  below  directed  to 
amend  the  judgment  by  deducting  therefrom 
tbe  sum  of  $350,  and,  as  thus  amended,  the 
judgment  appealed  from  should  be  affirmed. 

We  concur:    VANCLIBF,  C;  HATNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  cause  is  remand- 
ed, and  tbe  court  below  directed  to  amend 
the  judgment  by  deducting  therefrom  the 
sum  of  $350,  and,  as  thus  amended,  the  judg- 
ment appealed  from  is  affirmed. 


REDFIELD    v.    OAKLAND    CONSOL.    ST,. 

RY.  CO.     (S.  F.  106.)  I 
(Sapreme  Court  of  California.     Feb.  28,  1886.) 

Nboliobkcb  —  Opiniok  Evidenoi  —  Inidrt  to 
Wife— Damaoes— iNSTaccTioKB— Rbookd. 

1.  A  question  asking  a  witness,  in  an  action 
based  on  tne  contention  that  defendant  was  neg- 
ligent In  operating  an  electric  car  with  but  one 
person  in  charge,  lo  state  from  his  experience 
what  the  geneial  custom  was  among  electric 
roads,  as  to  the  nnmiwr  of  men  found  necessary 
to  manage  a  car  under  similar  dTcumstances, 
does  not  call  for  the  opinion  of  witness  aa  an  ex- 
pert, but  practically  for  tbe  opinion  of  others  as 
inferred  from  their  conduct. 

2.  Where  the  question  is  whether  an  elec- 
tric railway  company  was  negligent  in  operating 
a  car  with  but  one  man  in  charge,  it  lieing  neces- 
sary for  him  to  gel  off,  at  the  top  of  a  grade,  to 
change  tht  trolloy  to  another  wire,  and  all  the 
circumstances  are  established  by  unconflicting 
evidence,  opinion  evidence  is  not  admissible. 

3.  The  overrulmg  of  an  objection  to  an  ir- 
relevant and  immaterial  question  will  not  be 
held  prejudicial,  it  not  appearing  what  answer 
was  given 

4.  In  an  action  b;  a  hnsband  for  loss  of  his 
wife's  services,  there  being  evidence  that  before 
tbe  injury  she  had  cared  for  their  children,  re- 
fusal of  an  instruction  that  the  jury  could  not 
consider  the  loss  of  service  or  of  protection  which 
plaintiff's  children  suffered  by  reason  of  the  in- 
jury is  not  error;  it  being  misleading,  and  in- 
structions having  been  given  dearly  limiting  re- 
covery to  damages  suffered  by  plaintiff. 

Commissioners'  decision.  Department  2.. 
Appeal  from  superior  court,  Alameda  county; 
W.  E.  Greene,  Judge. 

Action  by  Horace  A.  Redfield  against  the- 


1  Rehearing  granted. 
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Oakland  Consolidated  Street-Rallway  Com- 
pany. Judgment  for  i^intiff.  Defendant 
appeals.    AfBrmed. 

Chldterlng,  Thomas  &  Gregory,  R.  M.  Flts- 
gerald,  and  Carl  H.  Abbott,  for  appellant 
Hall  &  Earl,  for  respondent 

HAYNES,  0.  Upon  the  trial  of  this  cause, 
plaintiff  had  judgment,  and  the  defendant  ap- 
peals therefrom  and  from  an  order  denying  ita 
motion  for  a  new  trial.  The  action  was  brought 
by  plaintiff,  the  husband  of  Adeline  B.  Red- 
field,  to  recorer  for  the  loss  of  the  service  of 
his  wife  from  May  6  to  June  29,  1883,  and  for 
neoessary  medical  and  surgical  attendance  dur- 
ing said  period,  resulting  from  an  injury  to  the 
wife  alleged  to  taaTe  been  caused  by  the  negli- 
gence of  the  defendant  The  jury  returned  a 
verdict  for  $1,700,  and  judgment  was  entered 
for  that  sum.  The  errors  relied  upon  by  ap- 
pellant relate  to  the  admission  and  exclusion 
of  evidence,  and  the  refusal  of  the  court  to  give 
to  the  jury  an  instruction  requested  by  the  de- 
fendant A  brief  statement  of  facts  is  neces- 
sary. 

T^e  plaintiff  and  his  wife  had  two  children. 
The  wife  and  children  visited  Mountain  View 
Cemetery  on  May  6,  1883,  and  took  one  of  de- 
fendant's cars  to  return  to  the  city  of  Oakland. 
The  road  upon  which  this  car  ran  was  a  branch 
of  defendant's  main  line,  and  the  cars  thereon 
were  operated  by  one  man,  and  had  been  for 
about  a  year,  the  electric  motor  being  on  the 
front  platform,  where  there  was  also  a  brake. 
The  platforms  were  separated  from  the  body 
of  the  car  by  glass  partitions  extending  across 
the  car,  as  did  also  the  seats,  and  the  only  way 
to  pass  from  one  end  of  the  car  to  the  other 
was  by  a  step  extending  from  one  end  to  the 
other  along  the  side  of  the  car.  For  a  consid- 
erable distance  from  the  cemetery,  the  road 
consisted  of  a  single  track,  and  the  grade  was 
comparatively  level;  but  near  the  south- 
erly end  of  the  single  track,  there  was  an  up 
grade,  and  at  the  top  a  switch,  from  which 
point  there  was  a  double  track  extending  to  the 
city.  At  or  near  the  top  of  the  grade,  and 
before  reaching  the  switch,  the  motorman  shut 
off  the  power,  the  car  having  sufficient  momen- 
tum to  carry  it  past  the  switch,  and  jumped  off 
the  front  platform,  and  got  upon  the  rear  plat- 
form, to  change  the  trolley  to  the  proper  wire 
when  passing  the  switch;  and  from  that  point 
there  was  a  down  grade  for  about  half  a  mile 
to  Booth  street,  where  the  track  turned  to  the 
west.  After  adjusting  the  trolley  at  the  switch, 
the  motorman  attempted  to  return  to  the  front 
platform,  but  fell  to  the  ground,  and,  when  he 
got  up,  he  was  unable  to  catch  the  car,  which 
ran  with  great  speed  down  the  grade  to  the 
turn  at  Booth  street  at  which  point  it  left  the 
track,  and  ran  into  a  field,  and  Mrs.  Redfield 
was  thrown  off,  and  received  injuries  from 
which  she  died  on  June  28,  1883. 

Plaintiff's  principal  contention  was  that  de- 
fendant was  negligent  in  operating  said  car 
with  but  one  man  in  charge.  To  rebut  this 
charge  of  negligence,  the  defendant  called  one 
Leland,  whose  qualifications  as  an  expert  were 
not  disputed,  and  put  to  him  the  following  ques- 
tion:   "If  it  appeared  that  the  grade  where  the 


accident  in  question  occurred  was  abont  a  three 
per  cent,  grade,  and  upon  that  same  line,  can 
you  state  what  experience  has  shown  electric 
street-railway  companies  as  to  the  nmnber  of 
men  requisite  in  handling  such  a  car  in  such  a 
place  and  under  such  conditions  7"  The  defend- 
ant also  called  Mr.  Orim,  who  was  familiar 
with  the  road  and  car  in  qnestion,  and  had  long 
experience  in  operating  electric  roads,  and  put 
the  following  question:  "From  that  experi- 
ence, are  you  now  able  to  state  to  this  jury 
what  the  general  custom  is  among  electric  roads 
as  to  the  number  of  men  found  requisite  and 
necessary  to  manage  such  a  car  upon  such  a 
track  as  this,  and  under  the  conditions  under 
which  this  car  was  operated?"  Objections  to 
these  questions  were  sustained.  These  qoes- 
tions  called  for  testimony  as  to  the  experience 
and  custom  of  electric  street-railway  companies 
as  to  whether  one  man  was  sufficient  to  operate 
snch  cars  upon  such  roads.  If  these  witnesses 
were  regarded  as  experts,  and  their  individo&l 
opinions  were  required,  the  questions  were  too 
general,  and  did  not  embrace  particnlaxs  which 
should  have  been  stated;  and  so,  if  custom 
could  be  shown,  ir  must  appear  that  the  cars 
used,  the  switch  to  be  passed,  and  the  grade  of 
the  road  at  the  place  where  the  motorman  was 
required  to  leave  his  post  to  change  the  switch, 
were  similar.  But  aside  from  these  criticisms 
upon  the  interrogatories,  customs  may  originate 
in  motives  of  economy,  or  the  stress  of  pecun- 
iary affairs,  or  in  recklessness,  and  not  from  con- 
siderations based  upon  the  proper  discharge  of 
their  dnty  towards  others  nsing  their  cars. 
These  witnesses  could  speak  only  from  their  ob- 
servation of  the  fact  that  certain  roads  did  op- 
erate certain  cars  with  but  one  man  in  charge, 
and  not  as  to  the  reason  or  motive  for  doing  so. 
But  conceding  that  many  roads  did  so  because 
they  believed  one  man  sufficient  it  would  still 
be  but  the  testimony  of  the  witness  that  the 
several  companies  indulging  in  the  cnstom  were 
of  the  opinion  that  it  was  not  negligent  to  do 
so.  These  questions  did  not  call  for  the  opin- 
ions of  these  witnesses  as  experts,  but  practi- 
cally called  foi  the  opinions  of  others  as  in- 
ferred from  their  conduct;  while,  if  those  oth- 
ers were  called  and  examined,  they  might  admit 
that  while  indulging  in  the  custom,  they  luiew 
it  was  dangerous.  But  it  was  not  a  case  where 
opinions  were  admissible  as  evidence.  All  the 
circumstances  from  which  the  ultimate  fact  of 
negligence  upon  the  one  hand,  or  due  care  upon 
the  othei,  must  be  found,  were  established  by 
unconflicting  evidence,  and  such  ultimate  fact 
was  a  matter  to  be  inferred  by  the  jury  from 
the  evidence.  In  Shafter  v.  Evans,  63  CaL  32, 
It  was  said:  'TThe  ultimate  fact  of  negligence 
in  such  a  case  la  not  one  to  be  establiahed  by 
the  mere  opinions  of  witnesses  called  to  testity. 
The  evidence  of  experts  is  not  admissible."  In 
that  case  this  court  quoted  from  the  opinion  of 
Chief  Justice  Shaw  in  Glass  Co.  v.  Lovell,  7 
Cush.  821,  as  follows:  "In  applying  circiua- 
stantial  evidence  which  does  not  go  directly  to 
the  fact  in  issue,  but  to  facta  from  which  the 
fact  in  issue  is  to  be  inferred,  the  jury  have  two 
distinct  duties  to  perform:  First  to  ascertain 
the  truth  of  the  fact  to  which  the  evidence 
goes,  and  thence  to  infer  the  truth  of  the  tact 
in  issue.    This  inference  depends  apoa  ezperi- 
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eiic«.  Wlien  this  experience  ta  of  anch  m  nature 
that  it  mar  be  presmaed  to  be  within  the  com- 
mon ezi>erience  of  all  men  of  common  edncation 
moving  in  the  ordinary  walks  of  life,  there  is 
no  room  for  the  eridence  of  opinion;  it  is  for 
the  jury  to  draw  the  inference."  In  Sapi)en- 
field  T.  Railroad  Co.,  91  Cal.  49,  59,  27  Pac.  590, 
a  witness  was  asked:  "From  yonr  experience 
in  drivinK  those  cars  and  using  those  pins  woold 
yon  say  that  was  a  safe  pin, — the  straight  pin?" 
The  pin  was  used  on  a  horse  car.  An  objection 
that  it  was  not  a  proper  subject  for  expert  tes- 
timony was  orerruled,  and  the  ruling  was  held 
erroneous.  The  court  said:  "When  the  in- 
quiry relates  to  a  subject  whose  nature  is  not 
such  as  to  require  any  peculiar  habits  or  study 
in  order  to  qualify  one  to  understand  it,  or 
when  all  the  facts  upon  which  the  opinion  is 
founded  can  be  ascertained  and  made  intelli- 
gible to  the  court  or  jnry,  the  opinion  of  the 
witness  is  not  to  be  received  in  evidence.  If 
the  relation  between  the  facts  and  their  prob- 
able results  can  be  determined  without  any 
special  skill  or  training,  the  facts  themselves 
must  be  given  in  evidence  and  the  conclusions 
or  inferences  must  be  drawn  by  the  jury.  If 
the  circumstances  out  of  wliich  the  negligence 
is  said  to  arise  have  been  established  by  proof, 
or  can  be  shown,  the  oltimate  fact  of  negligence 
is  an  inference  to  be  drawn  by  the  jury,  and  is 
not  to  l>e  established  by  the  opinions  of  othera" 
See,  also,  the  cases  there  cited,  and  Kanffman 
V.  Maier,  84  Cat  280,  par.  4,  29  Pac.  481.  It  is 
true  this  car  had  been  operated  by  one  man 
without  accident  for  abont  a  year  prior  to  the 
injury  to  Mrs.  Redfield;  bat  as  was  said  by  Mr. 
Justice  McFarland  in  Monaghan  v.  Mill  Co.,  81 
CaL  193,  22  Pac  590,  where  a  chain  suspended 
from  a  hook  fell  upon  the  plaintiff:  "It  is  ar- 
gued that  it  had  hung  suspended  there  for  some 
years  without  accident;  but  that  drcnmstance 
is  only  a  matter  of  wonderment,  and  is  an  in- 
stance of  bow  good  luck  wiU  sometime^  pro- 
tect carelessness  for  long  periods."  The  case 
of  RaUway  Co.  v.  Novak,  0  C.  C.  A.  629,  61 
Fed.  673,  cited  by  appellant,  is  distinguishable 
from  this  case.  The  case  there  was  whether 
one  brakeman  was  sufficient  to  check  or  control 
the  speed  of  a  train  by  means  of  hand  brakes. 
That  question  could  only  be  answered  correctly 
by  one  who  had  experience;  but  it  would  hardly 
require  more  than  ordinary  intelligence  and  ob- 
servation to  determine  whether  a  railroad  com- 
pany would  be  guilty  of  negligence  to  passen- 
gers upon  its  road  if  it  should  impose  upon  the 
engineer  the  performance  of  a  dnty  which  wonld 
compel  him  to  leave  his  engine  while  the  train 
was  in  motion.  These  experts  were,  however, 
permitted,  without  objectipn,  to  testify  that,  in 
their  opinion,  one  man  could  operate  the  car  in 
question,  at  the  place  in  question,  with  a  requi- 
site degree  of  safety  to  the  passengers;  and  it 
is  not  perceived  that  evidence  as  to  the  custom 
of  electric  roads  would  have  added  to  the 
weight  of  this  testimony,  if  it  were  competent. 
One  of  defendant's  witnesses  was  asked  upon 
cross-examination  the  following:  "Don't  you 
know  that  there  are  more  women  yisit  that 
cemetery  than  men?"  An  objection  thereto  by 
the  defendant  that  it  was  immaterial  and  irrel- 
evant was  overruled,  and  an  exception  taken. 
The  witness  answered,  "Yes,  sir."    The  objec- 


tion should  have  been  sustained.  Not  only  is 
It  immaterial  whetiier  more  women  than  men 
ride  upon  the  cars  of  the  defendaat  iqx>n  that 
part  of  its  road,  but  the  question  was  not  re- 
stricted to  those  who  used  defendant's  cars  ia 
visiting  the  cemetery,  but  was  so  general  as  to 
Include  all  modes  or  means  of  going  there.  It 
is  not  every  error,  in  ruling  upon  questions  of 
evidence,  however,  that  will  jDstify  a  reversal 
of  the  judgment  If  it  were  otherwise,  affirm- 
ances upon  appeal  wonld  be.  comparatively  rare. 
Section  475,  Code  CSr.  Proc,  provides  that: 
"The  court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  parties,  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect."  The  question  involved  was 
the  alleged  negligence  of  the  defendant  in  op- 
erating its  cars  with  only  one  man  in  charge. 
All  the  circumstances  connected  with  the  acci- 
dent were  shown  by  the  evidence,  and  were 
such  as  to  show  conclusively  that  it  was  Uable 
to  occur  at  any  time.  Whether  the  passengers 
were  all  men  or  all  women  could  not  avoid  or 
affect  the  necessity  of  the  motorman  leaving  his 
post,  and  going  to  the  other  end  of  the  car,  to 
adjust  the  trolley  in  passing  the  switch.  If  the 
question  had  not  been  put  to  the  witness,  or  if 
defendant's  objection  had  been  sustained,  the 
result  could  not  have  been  different  It  is  not 
argued  that  the  amount  of  damages  awarded 
was  or  could  have  been  affected  by  the  answer 
of  the  witness,  nor  that  the  damages  are  ex- 
cessive; but  the  argument  is  that  it  could  not 
legitimately  affect  the  question  of  negligence. 
We  are  convinced  that  not  only  could  it  not 
legitimately  affect  the  question  of  negligence, 
but  that  it  did  not  affect  it  and  that  defendant 
was  not  prejudiced  by  the  error  complained  of. 
Appellant  also  contends  that  the  court  erred 
in  refusing  to  give  the  following  instruction 
to  the  Jniy,  as  requested  by  the  defendant: 
"In  this  action  you  are  hereby  instructed  that 
you  cannot  consider  the  loss  of  service  or  of 
protection  which  the  plaintiff's  children  suf- 
fered by  reason  of  the  injury  to  Mrs.  Redfield." 
This  contention  is  based  upon  the  fact  that  the 
plaintiff  testified  that  his  wife  was  manager  of 
his  household,  and  did  all  the  housework,  cared 
for  the  children,  made  their  clothing  and  hats, 
kept  them  clean,  neat  and  tidy,  gave  them 
piano  lessons,  and,  to  some  extent,  vocal  les- 
sons and  lessons  in  drawing  and  painting,  all 
which  she  was  competent  to  do,  attended  to 
their  moral  training  and  habits,  corrected  them 
for  their  faults,  taught  them  their  prayers,  and 
assisted  them  to  some  extent  in  their  studies. 
It  is  true  that  no  injury  sustained  by  the  chil- 
dren could  be  compensated  or  considered  in  this 
action;  but  as  the  dnty  of  caring  for  and  edu- 
cating his  children  wonld  devolve  upon  the 
plaintiff  during  her  disability,  and  for  which  he 
was  at  all  times  responsible,  it  was  competent 
for  him  to  show,  in  estimating  the  value  of  the 
wife's  services  to  him,  the  character  of  his 
household,  the  fact  that  he  had  children,  and 
the  character  of  her  services  to  and  for  them; 
just  as  it  wonld  have  been  competent  for  the 
defendant  to  show  that  plaintiff  kept  servants 
who  attended  to  all  housekeeping  affairs,  a  com- 
petent governess  who  attended  to  the  training 
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do  all  the  family  sewing,  and  that  the  wife's 
position  waa  merely  ornamental.  It  is  not  con- 
tended that  the  eridence  aboTe  stated  was  in- 
competent, or  that  it  did  not  tend  to  show  the 
ralue  of  the  wife's  serTices  to  the  plaintiff,  and 
therefore  it  cannot  be  assumed  that  the  jury 
considered  it  (or  any  other  purpose.  Besides,  in 
regard  to  this  element  of  the  plaintiff's  injuiy, 
the  court  instructed  the  jury  that,  if  they 
fonnd  the  wife  had  been  injured  throngh  the 
negligence  of  the  defendant,  the  plaintiff  "is 
entitled  to  recoTer  such  damages,  and  such 
damages  only,  as  be  may  haye  suffered,  if  any, 
through  the  loss  of  the  services  of  his  wife,  if 
any,  resiilting  from  such  injuries,  as  well  as 
such  reasonable  costs  and  expenses,  etc  •  •  • 
You  are  permitted  to  determine  what  pecuniary 
loss  the  plaintiff  suffered  by  the  illness  of  the 
deceased  from  the  6th  day  of  May  to  the  28th 
day  of  June,  and  to  find  in  that  amount,  and  in 
no  greater  amount.  •  •  •  Yoa  are  to  find 
the  actual  pecuniary  damage  sustained  by  him, 
and  no  more."  If  there  was  anything  in  the 
eridence  which  might  hare  misled  the  jiiry,— 
and  I  think  there  was  not, — ^these  instructions 
specifically  confined  their  estimate  of  damages 
to  such  as  the  husband  sustained,  and  rendered 
the  instruction  requested  to  be  given  wholly  un- 
necessary. Bat  the  instruction  as  requested 
would  have  been  misleading.  The  jury  might 
readily  have  inferred  from  it  that  all  the  evi- 
dence relating  to  the  wife's  services  to  the  chil- 
dren was  not  to  be  considered  for  any  purpose. 
If  the  instruction  had  been  that  they  could  not 
consider  any  injury  or  damage  suffered  by  the 
children  resulting  from  the  loss  of  service  to 
them,  but  that  such  loss  of  service  could  only 
be  considered  so  far  as  it  affected  the  value  of 
her  services  to  the  plaintiff,  it  would  have  been 
tmobjectionable,  though  unnecessary  in  view  of 
the  instructions  given. 

No  other  questions  axe  made  by  counsel  for 
appellant.  The  judgment  and  order  appealed 
from  should  be  affirmed. 

We  concur:    BELCHER,  0.;   BEITT,  O. 

PER  CURIAM.  For  the  reasons  given  in  the 
foregoing  opinion,  the  judgment  and  order  ap- 
pealed from  are  affirmed. 


BABCBS  T.  HAVER.    (L.  A.  60.)  » 
(Supreme  Ooort  of  California.     Feb.  28.  1896.) 
Nbw  Tsiix. — RBMrmruK  iir  Appbllitb  Coobt— 

CORTBAOT — TlHDBK  Or  PsBrOBMAROB. 

1.  A  new  trial  should  not  be  ordered  for  an 
error  in  an  instruction  as  to  the  measure  of  dam- 
ages, by  the  omission  of  a  credit  admitted  by  the 
pleadings,  where  the  successful  party  offers  to 
remit  the  amount  of  the  credit  from  the  recovery, 
though,  such  offer  is  made  for  the  first  time  in 
the  appellate  court. 

'1.  Under  a  contract  for  the  exchange  of 
stocks  on  the  demand  of  one  party,  bis  demand 
and  offer  to  produce  the  stocks  on  his  part — his 
ability  to  do  so  bemg  shown — is  a  sufficient  ten- 
der of  performance,  where  the  other  party  re- 
fuses the  exchange  and  denies  the  contract. 


*  Rehearing  denied. 


Appeal  from  superior  court,  San  B«:iiardlno 
coonty;  John  L.  Campbell,  Judge. 

Action  by  A.  W.  Eames  agftlnst  S.  0.  Ba- 
rer. From  an  order  granting  a  new  trial, 
plaintiff  aKie&ls.     Modified. 

Frank  A.  Prescott,  for  appeOaat.  C.  0. 
Bennett,  tor  respondent. 

YANCLIEF,  C.  Xbe  complaint  In  this  ac- 
tlOD  may  be  stated  substantially  as  follows: 
In  ICay,  1803,  the  defendant  purchased  from 
plaintiff  20  acres  of  land  with  orange  grove 
there(»i,  for  whidi  he  was  to  pay  $8,000  In 
cash,  and  assign  and  deliver  to  plaintiff 
100  shares  of  the  capital  stock  of  a  corpora- 
tion named  Bear  Valley  &  Alessandro  Devd- 
opment  Company.  Aa  a  part  of  tbe  transac- 
tion, however,  it  was  agreed  that  on  demand 
of  the  plaintiff  the  defendant  would  exchange 
for  said  stock  an  equal  number  of  shares  of 
tbe  stock  of  a  corporation  named  Bear  Valley 
Irrigation  Company;  the  expense  of  such  ex- 
change, not  exceeding  5  per  cent,  of  the  value 
of  the  last-mentioned  stock,  to  be  paid  by 
plaintiff  to  defendant  as  brokerage.  At  tbe 
time  tbe  land  was  conveyed  by  plaintiff  (May 
6,  1893),  defendant  paid  tbe  $8,000,  and  also 
assigned  and  delivered  to  plaintiff  100  shares 
of  the  stock  of  tbe  Bear  Valley  &  Alessandra 
Development  C<»npany:  which  will  hereinaft- 
«■  be  called  tbe  "Development  Company." 
Defendant's  promise  to  exchange  stock  *» 
aforesaid  was  a  part  of  the  consideration  for 
tbe  conveyance  of  the  land  by  the  plaintiff. 
Thereafter,  within  a  reasonable  time,  on  or 
about  June  9,  1893,  plaintiff  demanded  of  de- 
fendant an  exchange  of  stock  according  to 
the  agreement;  tendering  to  defendant  said 
100  shares  of  development  company  stock, 
and  5  per  cent  on  tbe  value  of  100  shares  of 
tbe  Irrigation  stock.  But  defendant  refused 
to  make  the  exchange,  denying  tbe  alleged 
agreement  to  make  such  exchange.  That  at 
the  time  of  said  tender  and  demand  100 
shares  of  the  stock  of  the  Irrigation  company 
were  of  tbe  valae  of  $10,000,  and  tbe  stock 
of  the  development  company  waa  of  no  value 
whatever.  That  since  said  demand  and  re- 
fusal both  the  Irrigation  company  and  the  de- 
velopment company  have  become  insolvent, 
and  tbe  stock  of  neither  has  any  market 
value.  Plaintiff  alleged  tbat  he  was  damaged 
by  defendant's  breach  of  tbe  agreement  to 
exchange  stocks  In  a  sum  equal  to  the  differ- 
ence of  value  of  said  stocks,  to  wit,  the  sum 
of  $7,910,  at  tbe  time  of  said  demand  and  re- 
fusal, and  prays  judgment  for  that  sum.  In 
bis  answer,  defendant  denies  the  alleged 
agreement  to  exchange  stocks;  denies  tbe  al- 
leged tender  and  demand  by  plaintiff;  also, 
denies  that  one  hundred  sbaiea  of  tbe  irriga- 
tion stock  was  of  greater  valne  than  $4,000 
at  tbe  time  of  tbe  alleged  demand  and  tender 
by  plaintiff;  and  farther  dmies  that  100 
shares  of  the  stock  of  the  development  com- 
pany was  then  "of  less  valae  than  $4,000.* 
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The  cause  was  tried  by  a  Jnty,  whose  verdict 
was  In  favor  of  plaintiff,  assessing  the  dam- 
ages at  $4,850,  for  which  sum  judgment  was 
rendered  against  the  defendant.  Defendant 
moved  for  a  new  trial,  which  was  granted 
by  the  following  order:  "The  motion  for 
new  trial  heretofore  made  in  this  case  upon 
the  part  of  defendant  will  be  granted,  up- 
on the  following  grounds,  to  wit:  The  court 
erred  In  giving  instructions  Nob.  3,  4,  and  6, 
at  the  request  of  the  plaintiff,  as  each  of  said 
Instructiona  ignored  the  5  per  cent,  commla- 
slon  wliich  defendant  was  entitled  to  under 
the  testimony  and  plaintiff's  own  pleadings. 
(2)  Upon  the  Insufficiency  of  the  evidence  to 
justify  the  verdict,  in  this:  that  the  weight 
of  the  evidence  does  not  support  the  verdict 
as  to  the  difference  in  value  of  the  stoclc  of 
the  Bear  Valley  &  Alessandro  Development 
Company  and  the  stock  of  the  Bear  Valley 
Irrigation  Company." 

1.  The  instructions  "Nos.  3,  4,  and  6,"  re- 
ferred to  in  the  order  as  being  erroneous,  re- 
lated to  the  measure  of  damages,  and  were  to 
the  ^ect  that,  if  the  market  value  of  the  ir- 
rigation stock  exceeded  that  of  the  develop- 
ment stock  at  the  time  of  the  demand  of  plain- 
tiff for  an  exchange  of  stoclcs,  the  difference 
of  such  values  would  be  the  measure  of  the 
'damages  suffered  by  plaintiff,  and  that  plain- 
tiff was  entitled  to  recover  as  damages  a  sum 
equal  to  such  difference.  It  is  admitted  that 
a  brokerage,  not  exceeding  5  per  cent,  of  the 
value  of  the  irrigation  stock,  should  have  been 
deducted  from  the  excess  of  the  value  of  that 
stock  orer  that  of  the  development  stock,  and 
therefore  that  the  measure  of  damages,  as 
stated  In  the  instruction,  is  too  large,  by  the 
amount  of  such  brokerage.  Appellant  con- 
tends that  this  error  can  be  corrected  by  a 
modification  of  the  judgment,  without  any  ne- 
cessity for  a  new  trial,  and  offers  here,  for 
tlie  flrst  time,  to  remit  from  the  judgment  a 
sum  equal  to  5  per  cent,  on  the  greatest  pos- 
sible value  attributed  to  100  shares  of  the  ir- 
rigation stock  by  the  complaint,  or  by  any 
jMtrt  of  the  evidence.  In  the  complaint  the 
value  of  100  shares  of  the  irrigation  stock,  at 
the  time  of  plaintiff's  demand  for  the  ex- 
change, is  alleged  to  liave  been  $10,000,  and 
the  answer  of  the  defendant  denies  that  it 
was  then  of  any  greater  value  than  $4,000. 
The  highest  estimate  of  the  value  of  that 
stock  (100  shares)  at  any  time,  by  defendant's 
witnesses,  was  $10,500,  and  appellant  offers 
to  remit  from  the  judgment  a  sum  equal  to  5 
per  cent,  of  this  valuation,  which  would  be 
$525;  and  I  think  such  remittauce  would  ful- 
ly compensate  the  respondent  for  all  possible 
injury  resulting  from  the  alleged  erroneous  in- 
Btmctions,  except  his  costs  of  this  appeal. 
Considering  all  the  circumstances,  I  think  the 
offer  of  appellant  to  remit  $525  from  the  judg- 
ment, which  is  equal  to  5  per  cent  of  the 
yalne  of  the  irrigation  stock,  is  quite  liberal, 
and  that  respondent  should  be  required  to  ac- 
cept It  on  the  condition  that  appellant  pay  all 
coets  of  the  appeal  Atherton  v.  Fowler,  46 
v.43P.no.9 — 71 


Cal.  320;  Bank  v.  Chester,  66  Cal.  40;  Woods 
V.  Merrill,  67  Cal.  435.  See,  also,  Davis  v. 
Pacific  Co.,  98  Cal.  18,  32  Pac.  708.  Perhaps 
the  condition  that  app^ant  pay  all  costs  of 
the  appeal  would  not  be  Just,  if  he  liad  of- 
fered to  remit  the  $525  in  the  lower  court  be- 
fore a  new  trial  was  ordered. 

2.  Nor  do  I  think  the  second  ground  upon 
which  the  new  trial  was  granted  can  be  sus- 
tained, namely,  insufficiency  of  the  evidence 
to  justify  the  verdict  as  to  the  difference  iu 
value  of  the  stock  of  the  development  com- 
pany, and  that  of  the  irrigation  company. 
The  court  evidently  overlooked  the  effect  of 
the  pleadings  upon  the  value  of  the  develop- 
ment stock.  The  complaint  alleges  that  at 
the  time  the  exchange  of  stocks  was  demand- 
ed 100  shares  of  the  development  stock  was 
of  no  value.  The  answer  denies  that  100 
shares  of  the  development  stock  was  then,  or 
ever,  of  less  value  than  $4,000.  Thus,  the 
djBfendant  failed  to  deny  the  allegation  of  the 
complaint  as  to  the  value  of  the  development 
stock,  except  to  the  extent  of  $4,000,  and,  by 
statutory  implication,  admits  the  truth  of  the 
allegation  in  the  complaint,  except  to  that  ex- 
tent Besides,  there  is  no  evidence  tending 
to  prove  that  the  market  value  of  the  develop- 
ment stock  ever  exceeded  $40  per  share.  The 
defendant  who  was  a  broker  dealing  in  stocks, 
and  who  testified  at  greater  length  than  any 
other  witness  on  either  side,  said  nothing  as 
to  the  market  value  of  the  development  stock, 
except  that  he  had  never  represented  to  plain- 
tiff tliat  It  had  any  market  value.  The  only 
other  witnesses  on  the  part  of  the  defendant 
—Mr.  Waters  and  Mr.  Sterling— each  testified 
that  he  did  not  know  that  the  development 
stock  ever  had  any  market  value,  though  Mr. 
Waters  said  he  bad  heard  of  one  {trivate  sale 
at  $105  per  share  at  some  time  between 
March  and  September,  1893,  whereas  plain- 
tiff's demand  for  the  exciionge  of  stocks  was 
on  June  9,  1893.  On  the  part  of  the  plain- 
tiff, Mr.  Granger  testified  that  he  was  a  stock- 
broker, and  knew  the  market  value  of  the 
stocks  in  question  in  May  and  June,  1893,  and 
that  on  and  about  the  9th  day  of  June,  1893, 
the  market  value  of  the  irrigation  company 
stock  ranged  from  $105  to  $120  per  share,  and 
at  the  same  time  the  development  stock  liad 
no  market  value,  "because  there  was  no 
chance  to  sell  any  of  it  *  •  *  It  could  be 
bought  for  almost  any  price";  that  it  had 
been  offered  to  him  at  40  cents  per  stiare. 
There  was  no  evidence  tending  to  prove  that 
either  its  market  value  or  its  intrinsic  value 
was  as  much  as  $40  per  share  at  any  time. 
It  follows  that  neither  upon  the  pleadings  nor 
by  the  evidence  could  it  liave  been  found  or 
presumed  that  100  shares  of  the  development 
company  stock  was  of  greater  real  or  market 
value  than  $4,000  at  any  time  during  May  and 
June,  1893.  As  to  the  market  value  of  100 
shares  of  the  stock  of  the  irrigation  com- 
pany at  the  time  of  plaintifTs  demand  for  the 
exchange  of  stock,  only  two  witnesses— Mr. 
Granger,  for  plaintiff,  and  Mr.  Waters,  for  de- 
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was  $10,000  to  $12,000,  and  Mr.  Waters  that 
It  was  $9,500  to  $10,500.  The  difference  be- 
tween this  lowest  estimate  ($9,500)  and  the 
highest  estimate  that  could  have  been  made 
of  the  value  of  100  shares  of  the  develop- 
ment stock  ($4,000)  Is  $5,500,  which  Is  $650 
more  than  the  verdict  of  the  Jury.  So  It  Is 
not  Improbable  that  the  jury  did  deduct  the 
brokerage  commission  from  the  difference 
in  values  of  the  stocks  of  the  two  corpora- 
tions, notwithstanding  the  omission  of  the 
court  to  instruct  them  so  to  do;  but,  however 
this  may  have  been,  the  proffered  remission 
of  $525  from  the  judgment,  and  payment  of 
costs  of  appeal,  by  plaintiff,  wiU  surely  com- 
pensate defendant  for  all  detriment  suffered 
by  him  in  consequence  of  the  alleged  error  In 
the  Instructions  for  which  the  new  trial  was 
granted. 

3.  It  is  contended,  however,  that  the  or- 
der granting  a  new  trial  was  justified  on  an- 
other ground  than  those  stated  by  the  court, 
to  wit.  that  the  court  erred  in  giving  the 
twelfth  instruction  at  request  of  plaintiff,  as 
foUows:  "(12)  The  fact  that  the  stock  of 
plaintiff  was  pledged  as  security  in  the 
hands  of  others  has  no  bearing  upon  the 
case,  and  if  the  jury  find  that  the  plaintiff 
was  able  and  willing  to  furnish  his  part  of 
the  exchange,  and  offered  to  do  so,  and  the 
defendant  refused  to  make  such  exchange, 
then  plaintiff  was  excused  from  making  an 
absolute  proffer  of  the  actual  stock."  It  ap- 
peared from  the  evidence  that  the  Identical 
100  shares  of  development  stock  delivered 
to  plaintiff  had  been  pledged  by  him  to  se- 
cure a  debt,  with  the  understanding  that  it 
was  to  be  exchanged  for  irrigation  stock, 
as  per  agreement.  Mr.  Granger,  who  de- 
manded the  exchange  as  agent  for  plaintiff, 
testified  that  the  pledgee  was  willing  aud 
anxious  to  have  the  exchange  made,  and  of- 
fered to  permit  it  to  be  made,  and  that 
when  he  demanded  the  exchange  he  knew  tie 
could  get  the  pledged  stock  and  deliver  it 
to  defendant,  but  that  when  he  demanded 
the  exchange,  and  offered  to  deliver  the  de- 
velopment stock,  the  defendant  denied  any 
agreement  or  obligation  on  bis  part  to  make 
the  exchange,  and  positively  refused  to  ex- 
change, so  that  there  was  no  occasion  or 
necessity  for  producing  and  exhibiting  to 
the  view  of  the  plaintiff  the  certificate  of  the 
development  stock,  and  that  defendant  made 
no  objection  to  his  offer  to  deliver  the  stock 
on  the  ground  that  It  was  not  actually  pro- 
duced at  the  time  it  was  offered  and  the 
exchange  demanded.  In  connection  with 
the  Instruction  In  question,  the  court  also 
instructed  the  jury  that,  if  they  found  the 
facts  testified  to  by  Mr.  Granger  to  be  true, 
the  conduct  of  the  defendant  waived  or  ex- 
cused the  actual  production  of  the  stock, 
and  that  the  offer  to  produce  it,  with  the 
ability  to  do  so,  was  a  sufficient  tender. 
Under  thene  circumstances,  I  think  the  in- 


whlch  I  have  underscored,  in  the  third  Hoe 
9f  the  instruction,  be  omitted,  as  I  think  it 
should  be  in  the  reading,  all  obscurity  would 
thereby  be  removed,  and,  so  read,  the  in- 
struction Is  clearly  correct  Hanson  t.  Sla- 
ven,  98  Cal.  383,  33  Pac.  266.  I  think  the  oi^ 
der  granting  a  new  trial  should  be  reversed, 
on  the  conditions  that  within  10  days  after 
the  filing  of  the  remittitur  in  the  court  be- 
low the  appellant  remit  from  the  jndgmoit 
the  sum  of  $525,  and  pay  all  costs  of  this  ap- 
peal; but,  if  these  conditions  are  not  per- 
formed by  appellant,  said  order  should  stand 
affirmed. 

We  concur:   SBARLS,  C;  BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  appealed 
from  wIU  be  reversed,  on  the  conditions  that, 
within  10  days  after  the  filing  of  the  remit- 
titur In  the  court  below,  the  appellant  remit 
from  the  judgment  herein  against  the  re- 
spondent the  sum  of  $525,  and  pay  all  costs 
of  this  appeal;  but.  If  these  conditions  are 
not  fully  performed  by  the  appellant  within 
the  period  above  named,  then  said  order 
shall  stand  affirmed. 


GBTT  V.  SUPERVISORS  OP  SACRAMEN- 
TO COUNTY.  (S.  F.  381.) 

(Supreme  Court  of  Oaliforuia.     Feb.  25.  1S9&) 

Ck>u2iTiB8— Classificatio:?  — PsiifABr  Elbotios 
Law. 
The  classification  of  counties  referred  to 
In  the  act  of  March  27,  1895  (St  1895,  p.  207), 
relating  to  primary  elections,  and  whicti  is  made 
to  apply  only  to  coanties  of  the  first  and  secuid 
classes,  is  not  that  contained  in  section  4006  of 
the  Political  Code  as  originally  enacted,  bnt  tliat 
made  by  the  ac»  of  March  14,  1883  (St  1883,  p. 
299),  which  rerised  the  entire  law  on  the  subject 
of  county  gorernment  and  for  the  most  part 
superseded  the  old  law. 

In  bank.  Proceeding  by  W.  A.  Qett  tor 
writ  of  mandate  to  the  supervisors  of  Sacra- 
mento county.    Denied. 

D.  E.  Alexander  and  W.  A.  Gett  Jr..  for 
petitioner.  F.  D.  Ryan  and  3.  Charles  Jones, 
for  respondent. 

BEATTT,  O  J.  This  is  an  original  proceed 
Ing  in  which  the  petitioner  asks  a  writ  of 
mandate  to  the  supervisors  of  Sacramento 
county,  coDpmanding  them  to  perform  the 
duties  Imposed  upon  election  commissioners 
and  boards  rt  supervisors  by  the  act  of  March 
27,  1895  (St  1895,  p.  207),  relating  to  primary 
elections.  The  act  by  its  express  terms.  Is 
restricted  to  counties  of  the  first  and  second 
classes  (section  26,  p.  218),  and  consequently 
has  no  application  to  Sacramento  county  or 
any  other,  except  the  city  and  county  of  San 
Francisco  and  the  county  of  Los  Ang^eles,  un- 
less the  contention  of  petitioner  can  be  sus- 
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talned  that  the  classes  referred  to  In  said 
section  26  bib  those  defined  In  section  4006 
of  the  Political  Code  as  originally  enacted, 
which  reads  as  follows:  "Sec.  4006.  For  pur- 
poses other  than  roads  and  highways  the 
counties  of  this  state  are  classified  as  follows: 
(1)  Those  containing  twenty  thousand  inhab- 
itants or  orer  constitute  the  first  class;  (2) 
those  containing  eight  thousand  and  under 
twenty  thousand  inhabitants  constitute  the 
second  class;  and,  (3)  those  containing  less 
than  eight  thousand  inhabitants  constitute 
the  third  class."  This  section  was  a  part  of 
title  2  of  part  4  of  the  Political  Code,  relat- 
lug  to  the  government  of  counties  as  the 
same  was  regulated  prior  to  the  adoption  of 
the  present  constitution.  By  the  act  of 
March  14,  1883,  entitled  "An  act  to  establish 
a  uniform  system  of  county  and  township 
government"  (St  1883,  p.  299),  the  whole  law 
upon  this  subject  was  revised,  and  the  old 
law  in  most  respects  superseded.  This  being 
BO,  It  is  extremely  doubtful  whether  the  classi- 
fication established  by  section  4006,  supra,  is 
continued  in  force  for  any  purpose  whatever; 
but,  conceding  that  It  may  be  in  force  with 
respect  to  some  matters  regulated  by  statutes 
passed  prior  to  the  new  classification  con- 
tained In  the  act  of  1883,  we  have  no  doubt 
that  the  reference  in  the  primary  election 
law  la  to  the  classes  defined  in  the  latest 
county  government  act,  and  not  to  the  classes 
established  by  section  4006  of  the  Political 
Code.  It  follows,  therefore,  that  neither  this 
petitioner  nor  the  respondents  have  any  in- 
terest in  the  determination  of  the  question 
which  they  have  attempted  to  submit,  1.  e. 
the  constitutionality  of  the  act  of  March  27, 
1895,  and  that  It  ought  not  to  be  decided  up- 
on such  attempted  submission.  Writ  denied, 
and  proceeding  dismissed. 

We  concur:  McPARLAND,  X;  HARRI- 
SON,  J.;  GAROUTTE,  J.;  VAN  FLEET,  J  ; 
TEMPLE,  J.;   HENSHAW.  J. 


SOUTHERN  CAL.  RY.  00.  v.  SOUTHERN 
PAC.  R.  CO.  et  al.     (No.  19,553.) 

(Supreme  Court  of  California.     Feb.  27,  1896.) 

DbBD  —  IIVSIOIPAL  CORPOBATIOSS  —  ORDINANOS— 

Injunotiom— Eminent  Domxin. 

1.  After  a  conveyance  in  fee  of  a  strip  of 
land  known  aa  a  certain  avenue,  subject  only  to 
an  pasement  in  the  public  for  road  purposes,  the 
grantor  has  no  interest  therein  which  be  can  con- 
vey to  a  BubseciDent  grantee. 

2.  An  ordinance  granting  a  railroad  company 
the  right  to  enter  upon  and  construct  a  track 
throngn  a  public  street  does  not  operate  to  jus- 
tify wrongful  acts  of  such  company  as  trespass- 
ers prior  to  the  pasHage  of  sncli  ordinance. 

3.  Where  defendant  railroad  corporation  has 
been  perpetuallj-  enjoined  from  entering  upon 
and  constructing  ita  road  over  private  lands,  such 
injnnction  mrst  be  modified  so  far  as  it  pro- 
hibits the  exercise  of  rights  subsequently  ac- 
<|aired  by  defendant  under  right  of  eminent  do- 
main. 


Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county. 

Action  by  the  Southern  California  Railway 
Company,  a  corporation,  against  the  South- 
ern Pacific  Railroad  Company  and  the  Pacif- 
ic Improvement  Company,  corporations,  and 
others,  to  restrain  the  construction  or  main- 
tenance of  a  railroad  track.  From  a  Judg- 
ment In  favor  of  plaintiff,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  de- 
fendants appeal.    Affirmed. 

Harris  &  Gregg,  for  appellants.  W.  3, 
Hunsaker,  for  respondent. 

SEARLS,  C  This  action  is  brought  to  re- 
strain the  defendants  from  constructing  or 
maintaining  a  railroad  track,  and  to  compel 
them  to  remove  all  tracks  and  lines  of  track 
from  a  certain  strip  of  land  100  feet  in 
width,  and  commonly  known  as  "Park  Ave- 
nue," situate  and  being  in  the  county  of  San 
Bernardino,  and  owned,  possessed,  and  ap- 
propriated by  the  plaintiff  for  the  purposes 
of  a  railroad;  also,  to  recover  from  defend- 
ants (1,000  damages  for  injuries  to  said 
strip  of  land.  The  plaintiff  had  a  decrea 
in  Its  favor,  whereby  it  was  adjudged  that 
it  was  the  owner  of  the  land  described 
In  the  complaint;  that  neither  of  the  defend- 
ants had  any  right,  title,  or  Interest  therein 
or  thereto,  and  perpetually  restraining  them 
and  each  of  them  from  entering  upon  said 
land  and  premises,  and  from  consti-ucting, 
maintaining,  or  operating  any  line  or  lines 
of  railroad,  etc.,  thereon,  and  requiring  them 
to  remove  therefrom,  within  10  days,  all 
roads,  tracks,  ties,  rails,  switches,  etc.,  and 
awarding  plaintiff  damages  in  the  sum  of 
one  dollar,  and  denying  to  defendants  the  re- 
lief sought  in  their  answer  and  cross  com- 
plaint. Defendants  appeal  from  the  decree, 
and  from  an  order  denying  their  motion  for 
a  new  trlaL 

A  very  few  facts  will  serve  to  Illustrate 
the  only  Important  questions  involved  In 
this  case.  Plaintiff  and  defendant  the  South- 
ern Pacific  Railroad  Company  are  both  rail- 
road corporations,  and  the  defendant  the 
Pacific  Improvement  Company  is  a  corpora- 
tion, and,  as  a  contractor,  was  performing 
for  the  other  corporation  defendant  the  grad- 
ing, track-laying,  etc.,  spoken  of  hereafter. 
The  city  of  Redlands  is  a  municipal  corpora- 
tion in  the  county  of  San  Bernardino,  and 
the  strip  of  land  described  in  the  complaint, 
and  known  as  "Park  Avenue,"  is  a  public 
street  in  said  city.  In  1886  one  W.  F.  Sum- 
mers was  the  owner  in  fee  of  the  tract  of 
land  described  as  "Lugonla  Park,"  including 
Park  avenue  aforesaid.  In  December,  1886, 
Summers  contracted  to  sell  all  the  land  de- 
scribed In  the  complaint  to  George  L.  Cook 
and  A  L.  Park  within  eight  months.  Cook 
and  Clark,  on  the  28th  day  of  November, 
1887,  conveyed  the  strip  of  land,  100  feet 
wide,  known  as  "Park  Avenue,"  to  the  Cen- 
tral Railway  Company,  reserrlr 
Digitized  by " 


conveyance  •tne  ngnt  to  use  au  or  tne  aoove 
land  not  used  by  the  railroad  track  for  a 
public  road  or  drire."  The  Central  Railway 
Company  constructed  a  railroad  longitudinal- 
ly through  the  center  of  said  Park  avenue, 
and  the  present  plaintiff,  by  consolidation, 
has  succeeded  to  all  the  rights  and  property 
of  the  former  owner.  Summers  consummat- 
ed bis  agreement  to  convey  to  Cook  and 
Park  by  a  deed  of  conveyance.  The  railroad 
of  plaintiff  is  an  ordinary  steam  railroad, 
constructed  and  operated  for  the  transporta- 
tion of  freight  and  carriage  of  passengers. 
Subsequent  to  the  purchase  of  the  fee  In  said 
avenue  by  the  grantor  of  plaintiff,  and  sub- 
sequent to  the  construction  of  its  railroad, 
the  defendant  railroad  corporation  projected 
and  located  a  like  railroad,  for  like  purposes 
through  and  over  said  Park  avenue. 

The  basis  of  defendants'  claim  to  a  right 
in  Park  avenue  is:  (1)  A  conveyance  to  the 
Southern  Pacific  Railroad  Company  by  deed 
of  September  18,  1891,  by  W.  P.  Summers,  of 
a  strip  of  land  30%  feet  wide  on  the  south 
gld€  of  said  Park  avenue,  reserving  all  of  the 
above-described  land  not  occupied  by  the 
railroad  track  for  a  public  road  or  drive.  (2) 
An  ordinance  of  the  board  of  trustees  of  the 
dty  of  Redlands  passed  March  2,  1892,  au- 
thorizing the  Southern  Pacific  Railroad  Com- 
pany to  lay  down,  maintain,  and  use  a  rail- 
road track  upon  and  along  the  southerly  SQi^ 
feet  of  Park  avenue.  This  action  was  com- 
menced December  31,  1891,  and  on  the  23d 
day  of  November,  1892,  defendants,  by  a 
supplemental  answer  and  supplemental  cross 
complaint,  set  up  the  passage  of  the  ordi- 
nance above  mentioned.  The  allegations  of 
the  complaint  and  findings  of  the  court  are 
BUSaclent  to  warrant  the  judgment  If  defend- 
ants were  not  entitled  to  enter  upon  and  in- 
terfere with  the  track,  right  of  way,  and 
property  of  plaintiff  thereon.  The  deed  to 
plaintiff's  predecessor  being  prior  in  time  to 
that  to  the  railroad  defendant,  and  convey- 
ing In  fee  the  whole  of  Park  avenue,  sub- 
ject only  to  an  easement  in  the  public  for 
road  purposes,  the  defendants  acquired  no 
right  thereto  by  the  subsequent  conveyance; 
and  hence,  at  the  date  of  their  Intrusion  up- 
on the  property  and  rights  of  plaintiff,  de- 
fendants were  trespassers. 

Whatever  rights  were  conferred  upon  de- 
fendants by  the  ordinance  granting  to  the 
Southern  Pacific  Railroad  Company  the  right 
to  construct  its  road  through  Park  avenue, 
it  could  not  operate  to  justify  or  extenuate 
the  wrongful  acts  of  the  defendants  perpe- 
trated many  months  prior  to  the  passage  of 
such  ordinance.  So,  too,  it  is  probable  that 
defendants  could  not  by  and  under  such  an 
ordinance  so  far  justify  their  active  interfer- 
ence with  the  plant  of  plaintiff,  and  thereby 
prevent  the  Issuing  of  a  perpetual  injunction 
against  them.     We  deem  this  question  of 


uttie  importance  here,  for  these  reasons: 
Subsequent  to  the  rendition  of  the  decree 
and  perpetual  Injunction  In  this  case,  the 
Southern  Pacific  Railroad  Company  commen- 
ced an  action  against  the  plaintiff  herein,  un- 
der the  right  of  eminent  domain,  to  condemn 
a  right  of  way  for  Its  railroad  over  the  south- 
erly side  of  this  same  Park  avenue,  and  such 
proceedings  were  had  therein  that  a  right 
of  way  was  condemned  to  the  plaintiff  there- 
in for  its  said  railroad  through  said  avenue; 
and  upon  an  appeal  to  this  court  the  judg- 
ment of  condemnation  was  afilrmed,  on  the 
31st  day  of  January,  1896.  See  case  No.  19,- 
500,  43  Pac.  602.  By  virtue  of  the  title  ac- 
quired by  the  Southern  Pacific  Railroad  Com- 
pany in  said  condemnation  proceedings,  it 
win  become  the  duty  of  the  superior  court 
In  and  for  the  county  of  San  Bernardino,  up- 
on application,  to  so  modify  its  perpetual  in- 
junction herein  that  it  shall  not  apply  to  or 
prohibit  the  exercise  of  the  rights  obtained 
under  the  judgment  in  condemnation. 

It  follows  that  except  as  to  the  matter  of 
one  dollar  damages  awarded  to  plaintiff,  and 
as  to  costs,  this  cause  Is  and  has  become 
mainly  a  moot  case,  not  calling  for  extended 
discussion.  We  think  the  evidence  justified 
the  findings  and  the  latter  support  the  de- 
cree. The  judgment  and  order  appealed 
from  should  be  affirmed. 

We  concur:   HATNES,  C;  BBITT,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foreging  opinion,  the  Judgment  and  orda 
appealed  from  are  affirmed. 


SOUTHERN  CAL.  RT.  CO.  et  aL  v.  SOUTH- 
ERN PAC.  B.  CO.  et  aL     (No.  19,552.) 
(Supreme  Court  of  California.     Feb.  27,  lS9a) 

CommissioDers'  decision.  Department  1.  Ap- 
peal from  superior  court,  San  Bernardino  couDtr. 

Action  by  the  Southern  California  Raihvay 
Company  and  another  against  the  Southern  Pa- 
cific Railroad  Company  and  the  Pacific  ImproTe- 
ment  Company  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.     Afiirmed. 

Harris  &■  Gregj^,  for  appellants.  W.  J.  Hon- 
saker,  for  respondtsnts. 

PER  CURIAM.  This  action  is  predselr  the 
same  as  No.  19,553,  between  the  same  parties, 
this  day  decided  (43  Pac.  1123),  except  that  In  this 
action,  which  was  commenced  after  No.  19.553, 
one  P.  H.  Pattee,  who  is  shown  to  have  become 
an  abutting  landowner  on  Park  avenue  after  the 
other  suit  was  brought,  is  made  a  party  plaintiff. 
Defendants,  in  addition  to  a  liite  anc^wer  and 
cross. complaint  as  in  the  other  case,  pleaded  the 
pendency  of  that  action  in  abatement  of  this. 
The  finding  was  against  the  defendants  on  this 
plea,  and  in  all  other  respects  tlie  findings  and 

iudgment  are  the  same  in  this  cause  as  in  that 
I'or  the  reasons  given  in  said  cause  No.  19,553, 
lietwcen  all  of  the  same  parties  except  said  Fat- 
tee,  the  judgment  and  order  appealed  from  her*- 
Ic  are  affirmed. 
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BUOKMAN  ▼.  LANDERS  et  al.  (S.  F.  240.) 
(Supreme  Court  of  CaUfurnia.  Feb.  25,  1896.) 
MvNioiPAL  CoRPORiTiosg— Public  Improvsmbhts 

— ASSB88UBNT8 — ACTIONS  TO    ENFORCB 

— EviDENCB— Defense. 

1.  Under  St.  1889,  p.  168  (Street  Law,  i  12), 
oiaking  the  warrant,  assessment,  certificate  and 
diagram,  with  afBdarit  of  demand  and  nonpay- 
ment of  •  street  assessment,  prima  fade  evi- 
dence of  plaiutifiTs  right  to  recover  in  an  action 
on  the  assessment,  a  finding  of  demand  publicly 
made  on  the  k>t  is  warranted  by  the  affidavit 
alone. 

2.  Error  in  omitting  from  a  street  assessment 
one  of  the  lots  fronting  on  the  street  cannot  be 
urged  as  a  defense  in  an  action  on  the  assess- 
ment, since  the  remedy  was  by  appeal  from  the 
assessment 

3.  Prima  facie  evidence  afforded  by  the  as- 
sessment itself  warrants  a  finding  that  the  con- 
tractor performed  the  work  to  the  satisfaction  of 
the  superintendent  of  streets,  notwithstanding 
the  certificate  of  the  city  engineer  to  the  con- 
trary. 

4.  An  extension  granted  for  performance  of 
a  contract  for  street  work  need  not  be  indorsed 
on  the  contract  before  the  expiration  of  the  time 
originally  fixed  therein  for  completion  of  the 
work. 

Department  1.  Appeal  from  snperior  court, 
city  and  county  of  San  Francisco;  D.  J. 
Murphy,  Judge. 

Action  by  one  Bnckman  against  Landers 
and  others.  Frqm  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defend- 
ants appeal.     Affirmed. 

Smith  &  Murasky.  for  appellants.  Wm.  H. 
Chapman  and  B.  O.  Knapp,  for  respondent 

HARRISON,  J.  Action  upon  a  street  as- 
sessment in  San  Francisco.  The  finding  of 
tbe  court  that  Army  street,  upon  which  the 
work  in  question  was  done,  is  a  public  street. 
Is  not  specified  In  the  statement  as  unsup- 
ported by  the  evidence,  and  the  finding  must 
therefore  be  accepted  as  correct. 

Section  12  of  the  street  law  (St  1889,  p. 
168)  declares:  "The  warrant  assessment, 
certificate  and  diagram,  with  the  affidavit  of 
demand  and  non-payment,  shall  be  held  pri- 
ma facie  evidence  of  tbe  regularity  and  cor- 
rectness of  the  assessment,  and  of  the  prior 
proceedings  and  acts  of  the  superintendent 
of  streets  and  city  council  upon  which  said 
warrant,  assessment  and  diagram  are  based, 
and  like  evidence  of  the  right  of  the  plain- 
tiff to  recover  in  tbe  action."  In  the  absence 
of  any  other  evidence,  the  prima  facie  char- 
acter of  this  evidence  was  sufficient  to  sus- 
tain tbe  finding  of  the  court  that  the  agent 
of  the  plaintiff  went  upon  the  lot  assessed, 
and,  while  there,  publicly  demanded  pay- 
ment of  the  assessment.  Himmelmann  v. 
Hoadley,  44  Cal.  213;  Dyer  v.  Brogan,  67 
Cal.  234.  The  testimony  that  no  personal  de- 
mand was  made  upon  the  defendants  did  not 
impair  the  statement  in  the  affidavit  that  de- 
mand was  made  upon  the  lot 

An  appeal  from  the  assessment  that  had 
been  originally  made  for  tbe  work  by  tbe  su- 
perintendent of  streets  was  sustained  by  the 
board  of  supervisors,  and  the  assessment  set 


aside;  and  tbe  assessment  upon  which  the 
present  action  is  brought  was  thereafter 
made  by  the  superintendent,  in  accordance 
with  the  directions  of  the  board  of  super- 
visors. It  is  now  contended  by  the  appel- 
lants that  this  assessment  is  invalid,  for  tbe 
reason  that  certain  Jots  which  should  bear 
a  portion  of  the  expense  of  tbe  work  are 
not  included  therein.  The  appellants  herein 
could,  however,  have  appealed  from  this  as- 
sessment, and  could  have  had  the  error,  if  it 
was  such,  corrected  upon  such  appeal  by  the 
board  of  supervisors.  People  v.  O'Nell,  51 
Cal.  91.  Their  failure  to  so  appeal  deprives 
them  of  tbe  right  to  assign  such  error  in  an 
action  to  enforce  the  assessment  Tbe  mere 
omission  from  the  assessment  of  one  of  tbe 
lots  fronting  upon  the  street  does  not  of  it- 
self render  the  assessment  void  upon  its 
face,  McDonald  v.  Conniff,  99  Cal.  386,  34 
Pac.  71;  Dowling  v.  Conniff,  103  Cal.  75,  36 
Pac.  1034;  Warren  v.  Rlddell,  100  Cal.  352, 
39  Pac.  781.  Tbe  assessment  was  prima  fa- 
cie evidence  that  tbe  contractor  bad  'fulflUed 
his  contract  to  the  satisfaction  of  tbe  sui>er- 
Intendent  of  streets,  and,  in  tbe  absence  of 
any  other  evidence,  tbe  court  was  authorized 
to  find  in  accordance  therewith.  The  prima 
facie  character  of  this  evidence  was  not 
overcome  by  the  certificate  of  tbe  engineer. 
WlUlams  V.  Society,  97  Cal.  122,  31  Pac.  908. 
Tbe  record  shows  that  the  work  was  com- 
pleted within  tbe  time  fixed  for  its  comple- 
tion by  the  superintendent  of  streets  and  tbe 
subsequent  extensions  thereof  authorized  by 
tbe  board  of  supervisors.  It  does  not  appear 
at  what  time  the  superintendent  indorsed 
these  extensions  upon  the  contract  and  the 
prima  facie  character  of  tbe  documentary 
evidence  introduced  includes  tbe  "regularity 
and  correctness"  of  bis  acts.  It  was  not 
requisite  that  he  should  indorse  an  extension 
upon  tbe  contract  before  tbe  expiration  of 
tbe  time  originally  fixed  therein.  McVerry 
T.  Boyd,  89  CaX.  304,  26  Pac.  885;  Ede  y. 
Knight,  93  Cal.  159.  28  Pac.  860.  The  Judg- 
ment and  order  are  affirmed. 


We     concur: 
FLEET,  J. 


GAROUTTE,     J.;      VAN 


HARDY  e»  al.   f.  FIRST  NAT.  BANK  OF 

NEWTON. 
(Supreme  Gown  cf  Kansas.     March  7,  1896.) 

Neootiabls  Instri'Itbmts — Bona  Fidb  Holder— 
Indorsement  without  Recourse. 

1.  L.  and  O.  were  the  president  and  the 
cashier,  respectively,  of  plaintiff  bank,  and  part 
owners  of  the  negotiable  note  sued  on,  which 
was  taken  in  the  name  of  S.  by  the  procurement 
of  L.  and  O.,  who  had  full  knowledge  of  the 
transaction  in  wh;ch  it  was  given,  flfltf,  that 
the  indorsempnt  ot  the  note  by  S.  without  re- 
coarse  did  not  operate  to  transfer  it  to  the  bank 
free  from  defenses  existing  as  between  the  origi- 
nal parties  lo  it. 

2.  B.,  the  bona  fide  payee  and  holder  of  a 
negotiable  note,  indorsed  it  without  recourse  to 
the  plaintiff  bank,  the  president  and  the  cashier 
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of  which  had  fnl]  knowledge  of  and  some  inter- 
eat  in  the  transaction  in  which  the  note  was 
cJTeD.  Held,  thai  the  indorsement  of  the  note 
07  B.  operated  to  transfer  it  to  the  bank  free 
from  any  defenses  arising  from  the  connection  of 
the  president  and  the  cashier  with  the  transac- 
tion. 
(Syllabus  by  the  Coart.) 

Error  from  district  court,  Harvey  county; 
(j.  Houk,  Judge. 

Action  by  the  First  National  Bank  of  New* 
ton  against  George  W.  Hardy  and  otbos. 
From  a  Judgment  for  plaintiff,  defendants 
bring  error.     Modified  and  reversed. 

The  action  In  the  court  below  was  brought 
by  the  bank  against  George  W.  Hardy,  James 
McKlnstry,  A.  B.  GUbert,  Hiram  Constant, 
F.  E.  Carr,  W.  T.  Atkinson,  and  J.  L.  Penny 
to  recover  judgment  upon  two  promissory 
notes  signed  by  the  defendants,  and  also  by 
S.  Lehman  and  T.  J.  Templo",  each  dated 
May  13,  1887,  and  due  six  months  after  date, 
with  interest  at  8  per  cent,  per  annum  from 
date;  one  of  them  being  for  $2,000,  payaUe 
to  tlie  order  of  M.  L.  Stewart,  and  indorsed 
by  him  without  recourse;  and  the  other  be- 
ing for  $4,000,  payable  to  the  order  of  Frances 
li.  Brlggs,  and  indorsed  by  ber  without  re- 
course. There  was  an  indorsem«it  of  pay- 
ment of  $200  on  the  former  by  W.  K.  F.  Vila 
and  $400  on  the  latter  by  W.  K.  F.  Vila.  Sev- 
eral defenses  were  set  up  in  the  answer,  and 
it  appears  that  the  transaction  i-esulting  in 
the  giving  of  the  notes  was  the  same  as  that 
wliich  was  the  subject  of  controversy  in  Con- 
stant V.  Lehman,  52  Kan.  227,  84  Pac.  745. 
The  defendants,  having  the  burden  of  proof. 
Introduced  their  evidence,  but  a  demurrer 
thereto  was  sustained,  and  Judgment  was  en- 
tered June  23,  1881,  against  the  defendants, 
except  A.  B.  GUbert,  for  $4,784;  It  being  stat- 
ed in  the  decree  that  the  balance  of  said  notes 
bad  been  paid  by  other  parties,  said  sum  be- 
ing presumably  six-tenths  of  the  principal  of 
said  notes  and  the  interest  accrued  thereon. 
The  $2,000  note  was  part  of  the  $12,000  paid 
and  to  lie  paid  for  what  was  called  the  "Stew- 
art Forty,"  which  was  east  of  Newton,  and 
the  $4,000  note  was  part  of  the  $16,000  consid- 
eration paid  and  to  be  paid  for  what  was 
called  the  "Brlggs  Forty,"  lying  west  of  New- 
ton. Frances  U  Brlggs  owned  the  latter 
tract,  but  one  W.  C.  Moore  bad  obtained  for 
$250  an  option  for  its  purchase  at  $15,000. 
But,  although  the  Stewart  40  stood  in  the 
name  of  M.  L.  Stewart,  yet  in  equity  be 
owned  a  one-fourth  interest  only,  and  the  re- 
maining three-fourths  belonged  to  Gilbert, 
Liehmau,  and  Hildreth  In  equal  shares.  Cue 
of  the  defenses  relied  on  was,  in  substance, 
that  Gilbert  and  Lehman  falsely  pretended  to 
the  other  makers  of  the  notes  and  Vila  that 
Stewart  owned  the  40-acre  tract  east  of  New- 
ton, but  that  they  would  go  in  and  form  a 
syndicate  of  10,  each  taking  an  equal  Interest 
in  it,  and  also  In  the  Brlggs  40;  and  that 
they  knew  at  the  same  time  that  Moore  bad 
_-.  option  for  the  purchase  of  the  Brlggs  40 
xor  $15,000,  for  which  the  syndicate  was  to 


pay  $16,000;  and  that  they  concealed  ail 
knowledge  of  their  interest  in  the  Stewart  40 
and  of  the  option  of  Moore  in  the  Brlggs  40. 
It  was  further  claimed  that  the  other  de- 
fendants resided  at  Hutchinson,  and  that 
they  depended  largely  upon  Lehman  and  Gil- 
bert, who  were  president  and  cashier,  respec- 
tively, of  the  plaintiff  l>ank,  and  influential 
business  men  at  Newton,  to  give  correct  In- 
formation as  to  the  prospects  of  the  city,  and 
the  value  of  real  estate  In  its  vicinity;  that 
said  land  was  not  in  fact  worth  more  than 
$30  per  acre;  and  that,  said  Lehman  and  Gil- 
bert being  such  oflicers,  the  bank  was  not 
an  indorsee  and  purchaser  of  tbe  notes  in 
good  faith. 

McKinstry  &  Faircbild  and  Bowman  A 
Bucher,  for  plaintiffs  in  error.  Wlllard  Kline 
and  Peters  &  NlcholBaa,  for  defendant  in 
error. 

MABTIN,  0.  J.  (after  stating  tbe  taxm. 
1.  We  will  first  consider  the  case  as  to  the 
$2,000  note.  It  was  alleged  in  tbe  answer 
that  M.  L.  Stewart  was  at  the  time  the  par- 
chase  was  made  a  partner  of  Gilbert  and 
Lehman  in  the  tract  called  the  "Stewart 
Forty";  that  they  had  full  power  to  dispose 
of  it  as  they  chose;  that  Stewart  knew  they 
were  selling  it  to  the  defendants,  and  that 
they  were  pretending  to  become  Joint  pur- 
chasers of  said  lands.  It  is  contended  on  the 
part  of  tbe  bank  that  Stewart  was  a  bona 
fide  owner  and  holder  of  tbe  note,  and  that 
the  bank,  by  the  indorsement,  obtained  a 
good  title  to  it,  free  from  any  defenses;  but 
the  evidence  of  Stewart  shows  that  he  bad 
full  knowledge  of  the  fact  that  GUbert  was 
acting  In  a  dual  capacity  as  vendor  and  ven- 
dee of  the  property,  which  was  a  dishonest  re- 
lation, unless  aU  interested  parties  were  folly 
apprised  of  it.  In  Mlchoud  v.  Glrod,  4  How. 
503,  555,  Justice  Wayne,  deUvering  the  (pin- 
ion of  the  court,  said  that  the  law  "prohibits 
a  party  from  purchasing  on  his  own  account 
tbat  which  bis  duty  or  trust  requires  him  to 
seU  on  account  of  another,  and  from  purchas- 
ing on  account  of  another  that  which  he  sells 
on  his  own  account  In  effect,  be  is  not  al- 
lowed to  unite  the  two  opposite  characters 
of  buyer  and  seller,  l>ecause  bis  interests, 
when  be  is  the  seUer  or  buyer  on  his  own  ac- 
count, are  directly  conflicting  witb  those  of 
tbe  person  on  whose  account  he  buys  or  sells." 
And  this  is  a  weU-recognlzed  principle,  both 
at  law  and  in  equity.  And,  as  Lehman  and 
GUbert  were  tbe  managing  officers  of  the 
bank,  and  tbe  owners  of  a  one-half  Interest 
in  the  note,  the  bank  was  chargeable  with  no- 
tice of  aU  equities  between  the  original  par- 
ties to  it  Mann  v.  Bank,  30  Kan.  412.  420. 
421,  1  Pac.  570,  as  modified  in  same  case,  31 
Kan. -746,  751,  752,  10  Pac.  150.  We  there- 
fore hold  tbat  tbe  evidence  shonld  have  been 
submitted  to  tbe  Jury  as  to  this  note. 

2.  The  complaint  as  to  the  $4,000  note  is 
tbat  Lehman  and  GUbert  knew  that  Moore 
held  an  option  for  tbe  purchase  of  the  Brlggs 
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40  at  115,000,  whlcb  was  to  be  sold  to  the 
Byndicate  for  $16,000,  and  that  thla  was  not 
disclosed.  Moore  testified  that  he  made  no 
Gecret  of  It  about  Newton,  and  It  Is  doubtful 
If  a  full  knowledge  of  the  fact  would  have 
made  any  difference  In  the  action  of  the  de- 
fendants. Certainly  Lehman  Eind  Gilbert  had 
nothing  to  gain  by  the  profit  which  Moore 
might  make  out  of  the  transaction,  unless  it 
was  in  obtaining  his  assistance  in  the  sell- 
ing of  the  Stewart  40  by  putting  both  tracts 
In  together;  but  besides  this,  there  is  no  sus- 
picion of  fraud  attaching  to  Frances  L. 
Brlggs,  the  payee  of  this  note.  And,  even 
If  we  should  treat  Lehman  and  Gilbert  as 
SuUty  of  any  fraud  with  reference  to  it,  yet 
tbe  bank  might  obtain  a  good  title  to  the 
note  by  her  indorsement,  tor  it  Is  well  settled 
that  "the  purchaser  of  a  negotiable  instru- 
ment from  a  bona  fide  holder  for  value  ac- 
quires as  good  a  title  as  the  Innocent  holder 
had,  and  may  recover  thereon,  although  he 
may  have  had  notice  of  infirmities  in  the  note 
when  be  took  it"  Bodley  v.  Bank,  38  Kan. 
59,  16  Pac.  88;  Porter  v.  Steel  Co.,  122  U. 
S.  267,  283,  7  Sup.  Ct  1206;  Scotland  Co.  v. 
Hill,  132  U.  S.  107,  117,  10  Sup.  Ct  26.  In 
the  absence  of  evidence  to  the  'contrary.  It 
must  be  presumed  that  the  Indorsement  was 
made  before  maturity,  and  that  the  bank  is 
a  bona  fide  holder  for  value.  Rahm  v.  Bridge 
Manufactory,  16  Kan,  530. 

The  court  below  will  be  directed  to  modify 
its  judgment  by  allowing  $3,189.33  as  of  date 
June  23,  1891,  on  tbe  $4,000  note,  and  the 
Judgment  will  be  reversed  as  to  the  amount 
allowed  on  the  $2,000  note,  and  the  case  re- 
manded for  a  new  trial  thereon  in  accord- 
ance with  the  principles  announced  In  this 
case  and  in  that  of  Constant  v.  Lehman,  52 
Kan.  227,  34  Pac.  745.  AU  the  justices  con- 
curring. 


RICHARDSON  v.  JONES  et  al. 

(Supreme   Court  of  Kansas.     March  7,   1886.) 

CHATrai.  HoRTOAOc — Retsntior  of  PossKssioir — 
PowBB  TO  Bell — Validity. 
A  chattel  mortgage  on  three  stallions, 
kept  for  breeding  porposes,  in  which  it  is  pro- 
vided that  the  mortgagor  may  retain  possession 
of  the  mortgaged  property  until  default,  or  tbe 
purchaser  deems  himself  insecure;  and  which 
also  contain?  the  following  provision:  "Party  of 
the  first  part  has  the  privilege  to  sell  one  or 
all  of  said  stallions,  the  proceeds  of  said  sale  to 
be  applied  in  payment  of  said  notes," — where  pos- 
session of  the  mortgaged  property  is  retained  by 
the  mortgagor,  is  inoperative  and  void  as  to  oth- 
er creditors. 
(Syllabus  by  the  Conrt) 

Error  from  district  court  Shawnee  coun- 
ty; Jolm  Guthrie,  Judge. 

Action  by  J.  J.  Richardson  against  Wil- 
liam C.  Jones  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  brings  error. 
Affirmed. 

This  action  was  brought  by  J.  J.  Kichard- 
Bon,  as  plalntlfT,  on  tbe  bond  of  William  C. 


Jones,  as  marshal  of  the  United  States  tor 
the  district  of  Kansas,  to  recover  the  value 
of  three  stallions,  alleged  to  have  been  tak- 
en by  liim  on  or  about  the  14th  day  of  Jan- 
ary,  1889,  and  converted  to  his  own  nse.  It 
appears  from  the  evidence  that  these  stal- 
lions and  another  one  were  sold  by  Robert 
Holloway,  who  resided  at  Alexis,  111.,  to 
Lee  Stanford,  who  lived  at  Lyons,  Kan.  On 
tbe  16th  day  of  February,  1887,  a  mortgage 
was  given  by  Stanford  to  Holloway  on  the 
four  stallions  to  secure  the  payment  of  $4,- 
600,  which  was  filed  In  the  office  of  tbe 
register  of  deeds  of  Rice  county  on  Febru- 
ary 28,  1887.  An  affidavit  to  renew  this 
mortgage  was  filed  more  than  30  days  before 
the  expiration  of  a  year  from  the  date  of 
filing  it  It  Is  claimed  by  the  plaintiff  that 
on  or  about  the  28th  day  of  July,  1888,  tlM 
three,  horses,  to  recover  tbe  value  of  which 
tills  suit  was  brought  were  sold  by  Stanford 
to  his  brother-in-law,  J.  B.  Chalfant  who 
thereiqwn  gave  to  Stanford  four  promissory 
notes  tor  $1,000  each,  with  6  per  cent  In- 
terest due  In  one,  two,  three,  and  four  year*, 
respectively,  and  at  the  same  time  executed 
a  chattel  mortgage  on  the  horses  to  secure 
the  payment  of  tbe  notes.  The  mortgage 
contains  the  following  provision,  inserted 
immediately  after  the  descriptioo  of  the 
I«operty:  "Party  of  the  first  part  has  the 
privilege  to  sell  one  or  all  of  said  stalUons, 
tbe  proceeds  of  said  sale  to  be  applied  in  pay- 
ment of  said  notes."  It  then  contains  the 
usual  provisions  to  the  effect  that  the  mort- 
gagor should  retain  possession  of  the  prot>- 
erty  until  default  or  untU  the  mortgagee 
deemed  himself  insecure.  The  plaintiff,  who 
at  that  time  resided  at  LeotI,  In  Wichita 
county,  claims  to  have  purchased  the  tour 
promissory  notes  about  August  8,  1888,  and 
to  have  paid  $2,100  In  cash  for  them.  On 
the  13th  of  August  1888,  an  action  was 
brought  by  Holloway  against  Stanford  in  the 
circuit  court  of  the  United  States  for  the 
district  of  Kansas  to  recover  the  amount  due 
bim  for  the  horses.  An  order  of  attachment 
was  Issued,  and  under  It  tbe  defendant 
Jones,  as  marshal,  attached  the  four  horses. 
On  the  10th  of  January,  1889,  judgment  was 
rendered  in  favor  of  Holloway  against  Stan- 
ford for  $4,413,  and  ordering  the  marshal  to 
sell  the  attached  property  to  satisfy  the 
same.  Afterwards,  on  the  14th  of  January, 
1889,  the  plaintiff  demanded  the  three  horses 
described  In  the  chattel  moiiKage  given  by 
Stanford  to  Chalfant  from  the  marshal,  who 
refused  to  deliver  them,  but  afterwards,  on 
tbe  31st  of  January,  sold  them  under  a  spe- 
cial execution.  The  case  wad  tried  to  a  jury, 
and  the  verdict  and  judgment  rendered  In 
favor  of  the  defendants.  Tbe  plaintiff  brings 
the  case  to  this  court  and  alleges  numerous 
errors. 

Jetmore  &  Jetmore,  tw  plaintiff  in  error. 
Keeler,  Welch  &  Hite  and  Eugene  Hagan, 
for  defendants  in  error. 
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ALLEN',  J.  fafter  staHng  the  facts).  It  Is 
only  necessary  to  consider  a  single  question 
presented  by  the  record  before  xa.  The  plain- 
tifTs  claim  rests  entirely  on  the  ctiattel  mort- 
gage given  by  Chalfant  to  Stanford.  It  is 
not  claimed  that  the  plaintiff  erer  had  pos- 
sension  of  the  property,  either  before  or  after 
Its  seizure  by  the  marshal.  There  Is  no  di- 
rect testimoLy  In  the  record  as  to  the  trans- 
action between  Chalfant  and  Stanford.  The 
only  evidenc*  with  reference  to  It  Is  the 
promissory  notes  and  the  chattel  mortgage, 
which  were  offered  in  evidence,  and  the  tes- 
timony as  to  surrounding  circumstances,  and 
their  declarations  with  reference  to  the  matter. 
There  is  no  evidence  showing  that  any  consid- 
eration other  than  the  notes  and  mortgage 
passed  from  Chalfant  to  Stanford  in  payment 
for  the  horses.  The  mortgage  under  which  the 
plaintiff  claims  contains  a  provision  by  which 
the  mortgagor  reseives  the  unrestricted  right 
to  sell  the  mortgaged  property,  followed  by 
the  statement  that  tne  proceeds  are  to  be  at>- 
plled  to  the  payment  of  the  notes.  There  la 
no  provision  as  to  the  manner  In  which  It 
shall  be  so  applied,  nor  does  the  instrument 
In  express  terms  nor  by  fair  Implication  make 
the  mortgagor  the  agent  of  the  mortgagee  to 
receive  the  purchase  money.  The  right  to 
sell  would  appear  rather  to  be  reserved  to  him 
as  mortgagor,  leaving  the  mortgagee  no  securi- 
ty after  the  mortgaged  property  Is  sold  but  the 
mere  personal  liability  of  the  mortgagor.  It 
Is  insisted  that  this  court  has  sustained  the 
validity  of  chattel  mortgages  containing  sim- 
ilar provisions.  In  the  case  of  Frankhouser 
▼.  Ellett,  22  Kan.  127,  it  was  held  that  a 
chattel  mortgage  might  contain  a  valid  stip- 
ulation for  the  retention  of  possession  of  the 
mortgaged  property  by  the  mortgagor;  and, 
further,  that  when  It  was  so  retained,  and  by 
an  agreement  outside  the  mortgage  the  mort- 
gagor was  permitted  to  dispose  of  the  goods 
In  the  ordinary  course  of  a  retail  business, 
and  to  use  a  portion  of  the  proceeds  in  sup- 
port of  bis  family,  paying  the  remainder  In 
discharge  of  the  mortgage  debt,  the  transac- 
tion was  not,  as  a  matter  of  law,  rendered 
fraudulent  and  void  as  against  creditors,  but 
would  be  upheld  or  condemned,  according  as 
it  was  carried  out  in  good  faith  or  not.  In 
that  particular  case  the  mortgage  was  held 
valid,  the  chief  justice  dissenting.  In  the 
case  of  Leser  v  Glaser,  32  Kan.  546,  4  Pac 
1026,  a  chattel  mortgage  was  given,  which, 
by  Its  terms,  permitted  the  mortgagor  to  re- 
tain possession  of  the  property,  which  was 
also  a  stock  of  merchandise,  and  to  sell  the 
same  in  the  regular  course  of  trade  at  re- 
tall.  It  was  claimed  that  there  was  actual 
fraud.  The  mortgage  was  held  void;  not, 
however,  solely  because  of  its  provisions,  but 
under  all  of  the  testimony  with  reference  to 
it.  The  correctness  of  the  doctrine  announced 
in  the  case  of  Frankhouser  v.  Ellett  has  been 
often  questioned,  but  the  case  has  never  been 
overruled.  The  cases  In  which  it  has  been 
applied  have  been  of  mortgages  on  stocks  of 


merchandise  purchased  for  sale  at  retail.    In 
the  case  of  such  a  mortgage,  the  retention  of 
X)ossession  by  the  mortgagor  would  l>e  of  nj 
benefit  to  him  unless  permitted   to  continue 
the  sale  of  the  property  in  the  usual  coa::« 
of  trade,  and  thus  continue  his  business,  awi 
realize  the  best  obtainable  price  in  the  reiaU 
market     Where  an  arrangement  is  made  Je- 
tween  the  mortgagor  and  the  mortgagee,  b; 
which  the  mortgagor  acts  In  good  faith  strict- 
ly as  the  agent  of  the  mortgagee,  to  sell  the 
property  at  retail  for  his  l)enefit,  the  tniai- 
action  has  been  upheld  by  this  court;  and  in 
some  cases  the  coiut  has  gone  so  far  as  to 
uphold  an  arrangement  by  which  the  ii:ort- 
gagor  was  allowed  to  use  a  portion  of  liie 
proceeds  for  bis  support.    The  view  taken  tus 
been  that  tho  sale  of  the  goods  at  a  favon^bie 
price  would  necessarily  entail  expense,  aiid 
that,  whwe  the  mortgc^or  consented  to  and 
did  act  as  the  agent  of  the  mortgagee  in  ef- 
fecting the  sale  for  a  less  compensation  tlun 
it  would  have  been  necessary   to   pay  to  a 
stranger,  the  ta.ct  of  making  such  an  allow- 
ance could  not  he  held  conclusive   proof  of 
fraud.     Hughes  v.  ShuU,  33  Kau.  127.  5  Vac 
414;    Howard   v.  Rohlflng,  36  Kan.  3C1.  13 
Pac  566;  Whitson  ▼.  Grlffls,  39  Kan.  211,  17 
Pac.  801;  Bliss  v.  Couch,  46  Kan.  400,  26  Pac. 
706;    Standard  Implement  Co.   t.   Parlln  & 
Orendorff  Co..   51   KaiL   632,   33   Pac.   StS; 
Lorie  V.  Adams,  51  Kan.  682,  33  Pac.  589.    In 
this  case,  as  In  that  of  Leser  v.  Glaser,  supra, 
all  of  the  facts  disclosed  by  the  record  coa- 
ceming  the  transaction  between  Stanford  and 
Chalfant  Indicate  that  their  purpose  was  to 
defraud.     The   plaintiff  resided   a  long  dis- 
tance away  from  the  parties  to  the  tiaiisic>- 
tlon.     The  power  to  sell  the  mortgaged  prop- 
erty is  unrestricted   as  to  price,  as   to  the 
time  of  sale,  as  to  the  purchaser,  and  as  to 
the  mode  of  payment     The  only  provision 
that    could    possibly    be    construed    into   an 
agency  is  contained  In  the  words,  "the  pro- 
ceeds of  sale  to  be  applied  In  payment  of  said 
notes."    This  is  nothing  more  than  an  agree- 
ment that  after  the  sale  of  the  mortgaged 
property  the  mortgagot  will  turn  over  to  the 
mortgagee  the  proceeds.     After  the  sale,  the 
mortgagee's  security  is  gone;  the  title  to  the 
property  has  passed  by  virtue  of  the  author- 
ity reserved  to  the  mortgagor  in  the  very  in- 
strument  itself.    The   claim,    then,    of   the 
mortgagee  is  norhing  more  tiian  a  personal 
claim  against  his  debtor.     In  this  case  the 
mortgaged  property  consisted  of  horses  kept 
for  breeding  purposes.    In  order  that  the  mort- 
gagor might  retain  the  beneficial  use  of  them. 
It  was  not  necessary,  as  In  the   case  of  a 
stock  of  merchandise  kept  for  sale  by  a  deal- 
er, that  he  should  be  permitted  to  sell  them. 
It  was  only  necessary  that  he  should  be  per- 
mitted to  contirne  to  use  the  horses  for  the 
purposes  for  which  they   were    purchased. 
Instead,  however,  of  reserving  the  right  so 
to  use  them,  he  reserves  the  right  to  make 
an  absolute  sale  of  the  whole  mortgaged  prop- 
erty in  gross.    The  result  of  upholding  such 
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41  mortgage  as  this  la  to  place  the  property 
beyond  the  reach  of  all  other  creditors  of  the 
mortgagor,  and  make  It  a  valid  security,  so 
far  as  their  claims  are  concerned,  while  leav- 
ing It  altogether  optional  with  the  mortgagor 
as  to  how  long  It  shall  remain  as  a  security 
for  his  debt  to  the  mortgagee.  Whenever  he 
sees  fit  to  exercise  his  i>ower  to  sell,  be  can 
at  once  cancel  the  security.  In  order  to  up- 
bold  this  as  a  valid  mortgage  we  must  extend 
the  doctrine  announced  in  Frankhouser  v. 
Ellett  This  we  are  unwilling  to  do.  That 
case  was  an  extreme  one,  and  the  doctrine 
announced  in  It  Is  not  to  be  extended  to  cases 
not  clearly  within  the  rules  there  declared. 
In  this  conclusion  we  are  sustained  by  the 
great  weight  of  authority.  Jones,  Chat.  Mortg. 
f  422.  The  transaction  between  Stanford  and 
Chalfiint  rests  "for  its  validity  on  the  pre- 
sumption or  good  faith  which  is  applied  to 
the  dealings  of  men.  The  evidence  in  the 
case  is  sufficient  to  overcome  this  presump- 
tion, and  to  establish  its  fraudulent  charac- 
ter, without  reference  to  the  provision  con- 
tained In  the  chattel  mortgage;  and  when  this 
Is  added  no  doubt  Is  left  of  the  fraudulent 
purpose  of  these  parties.  The  reservation  of 
a  right  to  sell  the  property  by  the  mortgagor 
was  sufficient  to  at  least  put  the  plalntiS  in 
this  ease  on  inquiry  as  to  the  diaracter  of 
Cbalfant's  title,  and  therefore  to  leave  him 
in  no  better  position  than  the  party  under 
whom  he  claims  The  plaintiff  made  no  at- 
tempt to  take  the  property  into  his  posses- 
sion from  Chalfant,  nor  to  recover  It  from 
the  marshaL  until  after  judgment  had  been 
rendered  in  the  Unitod  States  court  ordering 
the  property  to  be  sold.  He  seems  to  have 
placed  unusual  reliance  on  the  strength  of 
his  security,  notwithstanding  It  contained  a 
provision  by  which  he  might  be  deprived  of 
it  on  any  day.  Wnlle,  in  the  books,  such 
mortgages  are  usually  spoken  of  as  fraudu- 
lent, possibly  it  would  be  more  accurate  to 
spells,  of  them  as  Inoperative,  because  they 
are  contradictory  in  their  terms,  the  convey- 
ance of  title  behig  effectually  defeated  by  the 
power  reserved  by  the  mortgagor  to  defeat 
the  title  and  pass  it  to  another.  The  judg- 
ment of  the  trial  court  was  right,  and  Is  af- 
firmed.    All  the  Justices  concurring. 


ATCHISON.  T.  &  S.  P.  R.  CO.  v.  SHAW. 
(Supreme  Court  of  Kansas.     March  7,  1896.) 

R^LBOAD    COMPASIEB— CrOBSISQ  ACCIDENT — CoS" 

tbibi;tort    Neolioence  —  Plkauiso  and 

Pboot— Special  Intekkooatokies. 
1.  In  an  action  against  a  railroad  company 
to  recover  damages  for  injuries  received  by  the 
plaintiff  at  a  street  crossiug  in  a  populous  city, 
where  the  only  npgligpnce  charged  is  in  the 
management  of  the  engine  and  cars  by  the  em- 
ployte  of  the  company,  it  is  not  proper  to  ad- 
mit testimony  showing  that  the  company  was  re- 
quired by  a  city  ordinance  to  maintain  automatic 
gates  at  the  crossing,  and  that  it  failed  to  do  so, 
nor  for  the  conrt  to  instruct  the  jury  that  such 
failure  would  be  negligence  on  the  part  of  the 
company;    but  where  It  is  clear  from  the  un- 


contradicted testimony  fai  the  case  that  the  In- 
jury was  caused  by  the  gross  negligence  of  the 
employes  in  the  iranagement  of  the  engine  and 
cars,  and  that  the  testimony  with  reference  to 
the  absence  of  gates  did  not  influence  the  jury, 
the  verdict  and  judgment  will  not  be  set  aside 
because  of  the  failure  of  the  i>laintiff  to  allege 
in  her  petition  the  failure  to  maintain  gates  as  a 
groimd  of  negligence. 

2.  Where  a  street  in  a  city  is  crossed  by  nu- 
merous railroad  tracks,  it  cannot  l>e  dpclared,  as 
a  matter  of  law,  that  the  plaintiff  was  guilty  of 
contributory  negligence,  in  driving  across  the 
tracks  on  a  slow  t  ot,  when  the  testimony  shows 
that  no  engine  was  in  sight,  and  thnt  there  was 
nothing  else  apparent  indicating  danger,  and 
where  it  is  shown  that  the  plaintiff  was  vigilant 
in  the  use  of  her  lenses  in  endeavoring  to  detect 
danger.  In  such  a  case  the  question  of  contribu- 
tory negligence  should  be  left  to  the  determi- 
nation of  the  jury. 

3.  The  trial  court  is  not  bound  to  compel 
direct  answers  to  all  questions  that  a  party  may 
propound  to  the  Jury.  It  is  only  fair  and  perti- 
nent questions  that  can  be  trutiifnlly  answered 
under  the  testimony  that  a  party  may  insist  up- 
on having  answered  as  a  matter  of  right. 

(Syilabns  by  the  Court) 

Error  from  district  court,  Sedgwick  coun- 
ty;   C.  Reed,  Judge. 

Action  by  Alice  Shaw  against  the  Atchison, 
Topeka  &  Santa  V6  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.     Affirmed. 

This  action  was  brought  by  Alice  Shaw 
to  recover  damages  for  Injuries  received 
while  crossing  a  railroad  track  in  the  city  of 
Wichita.  The  plaintiff  and  Mrs.  Fiazer, 
with  her  baby,  were  in  a  spring  wagon  pass- 
ing along  First  street  Near  the  intersec- 
tion of  First  street  and  Fifth  Avenue,  First 
street  crosses  a  number  of  railroad  tracks. 
The  west  one,  where  the  plaintiff  was  in- 
jured, is  called  the  "Hawn  track";  about 
53  feet  east  from  this,  is  what  is  termed  the 
"Wichita  and  Western  track";  and  about 
15  feet  from  that  Is  the  "main  track."  There 
were  many  cars  standing  on  the  various 
tracks  at  the  time,  the  Wichita  and  West- 
ern track  being  nearly  filled  with  cars. 
On  the  Hawn  track  there  were  aliout  15 
freight  cars.  There  was  an  engine  in  the 
vicinity  of  Second  street,  which  is  the  next 
street  north  from  First  street,  and  distant 
about  GOO  feet  from  it,  engaged  in  switch- 
ing cars  onto  the  Hawn  track.  The  train 
crew  consisted  of  an  engineer,  fireman, 
foreman,  and  two  others.  The  testimony  all 
shows  that  the  engineer  and  fireman  were 
on  the  engine;  that  a  man  named  Lee  was 
stationed  near  the  switch  stand  connecting 
the  Hawn  track  with  the  ly^lchita  and  West- 
em.  As  to  the  location  of  the  other  tw.i  men 
at  the  time  the  plaintiff  was  hurt,  the  evi- 
dence is  somewhat  conflicting,  but  it  ap- 
pears that  McCambridge,  the  foreman,  was 
down  near  First  street,  and  that  he  went 
between  the  cars  to  which  the  engine  was 
attached  and  other  cars  which  were  standing 
near  First  sti-eet,  to  make  a  coupling.  The 
foreman  testified  that  he  himself  stood  with- 
in 30  feet  of  First  street,  and  that  the  other 
man,  whose  name  he  did  not  remember,  but 
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the  man  he  calls  "Flatty"  was  Ingram, 
and,  according  to  his  testimony,  he  was  then 
just  south  of  the  place  where  the  accident 
occurred,  about  to  make  a  coupling  between 
the  car  that  struck  the  plaintiff  and  another 
car  south  of  First  street  From  the  testi- 
mony of  the  plaintiff  and  Mrs.  Frazer,  it  ap- 
pears that,  as  they  approached  the  track, 
the  speed  of  the  horse  was  slackened;  that 
they  both  looked  up  and  down  the  tracks, 
to  see  if  there  were  any  engine  or  cars  ap- 
proaching; that  they  saw  many  cars  on  the 
various  tracks,  but  did  not  see  any  en^ne. 
They  passed  along  the  street  across  all  the 
tracks  but  the  last  one  on  a  slow  trot  As 
the  horse  was  about  to  step  on  the  Hawn 
track,  they  noticed  that  a  car  which  had 
been  standing  partly  in  the  street  began  to 
move.  It  appears  that  about  this  time  a 
person  standing  on  the  sidewalk  on  the  north 
side  of  the  street  called  to  them,  and  there 
Is  some  testimony  that  Ingram,  McCam- 
brldge,  and  Buggies,  a  car  sealer,  also  call- 
ed to  them,  before  they  came  to  the  track, 
but  they  did  not  hear  any  of  the  warnings. 
They  urged  the  horse  forward,  deeming  it 
the  safer  course  to  pursue.  The  hind  wheels 
of  the  buggy  were  struck  by  the  car,  and  the 
plaintiff  was  thrown  forward  to  the  ground, 
near  the  horse's  feet,  and  hurt.  The  tes- 
timony of  the  engineer  shows  that  he  re- 
ceived no  signal  at  the  time  the  buggy  was 
struck,  nor  until  he  stopped;  that  he  stopped 
"for  the  reason  that  he  felt  .the  cars  strike 
against  something.  I  backed  up  until  I 
felt  the  cars  strike,  and  then  st<^ped." 
Other  testimony  shows  that  a  bolt  on  the 
comer  of  a  car  caught  the  felloe  of  the 
hind  wheel  of  the  buggy,  holding  it  fast, 
and  that  it  was  shoved  back  by  the  moving 
car  until  it  struck  the  platform  of  the 
Zephyr  Mill,  which  was  located  west  of  the 
track,  on  the  south  side  of  First  street  The 
cars  moved  on  some  distance  past  the  north 
end  of  the  mill  platform.  The  Jury  rendered 
a  general  verdict  in  favor  of  the  plaintiff  for 
$5,000,  and,  by  their  special  verdict,  they 
stated  that  $1,000  of  this  amount  was  al- 
lowed as  exemplary  damages.  Motions  were 
made  for  Judgment  in  favor  of  the  defend- 
ant on  the  special  findings  of  the  Jury,  and 
for  a  new  trial.  The  motion  for  Judgment 
was  overruled,  and,  on  the  hearing  of  the 
motion  for  a  new  trial,  the  plaintiff  remitted 
the  $1,000  allowed  as  exemplary  damages, 
and  thereupon  that  motion  also  was  over- 
ruled, and  a  Judgment  entered  on  the  ver^ 
diet  for  $4,000.  The  defendant  brings  the 
case  to  this  court. 

A.  A.  Hurd  and  F.  W.  Bentley,  for  plaintiff 
In  error.  Holmes  &  Haymaker  and  Smythe 
&  Douglas,  for  defendant  in  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
errors  assigned  are  very  numerous.    We  have 


1.  It  is  said  that  the  negligence  charged 
was  that  "the  engineer  and  servants  in 
charge  of  said  train,  suddenly,  carelessly, 
and  with  gross  negligence,  backed  said  train 
across  said  highway,  striking  the  wagon  In 
which  said  plaintiff  was  riding."  On  the 
trial,  the  plaintiff  offered  in  evidence  an  or- 
dinance of  the  city  of  Wichita  requiring  the 
defendant  to  maintain  and  operate  auto- 
matic gates  at  all  street  crossings,  where 
there  were  two  or  more  tracks.  Thie  was 
objected  to  by  the  defendant  but  the  objec- 
tion was  overruled.  The  plaintiff  proved, 
without  objection,  that  no  gates  were  main- 
tained, and  that  no  flagman  was  stationed 
at  the  crossing,  and  the  court  instructed  the 
Jury  that  if  they  found  that  an  ordinance 
required  the  defendant  to  maintain  gates 
across  First  street  that  the  defendant  failed 
to  comply  with  the  ordinance,  and  that  such 
failure  was  the  proximate  cause  of  the  hi- 
jury,  the  defendant  would  be  liable  for  the 
damages  resulting  from  it  The  jury,  in  an- 
swer to  the  forty-fifth  question,  find  that 
It  was  negligence  on  the  part  of  the  com- 
pany not  to  maintain  automatic  gates  at  this 
crossing.  The  failure  to  maintain  gates  at  a 
crossing  where  the  city  ordinance  required 
them  might  be,  of  itself,  such  negligence  u 
would  render  the  company  liable  for  an  In- 
jury received  by  a  person  crossing  the  track, 
and,  where  the  failure  to  maintain  the  gates 
is  relied  on  as  the  ground  of  recovery,  It 
ought  to  be  alleged  In  the  petition.  A  careful 
examination  of  the  whole  case  presented  con- 
vinces us,  however,  that  the  jury  were  not 
influenced  by  this  testimony.  The  failure  to 
maintain  the  gates  was  not  relied  on  for  a 
recovery.  There  was  an  abundant  showing 
of  negligence  without  it  The  forty-fourtli 
special  question  submitted  by  the  defendant 
was:  "Q.  Do  you  find  that  the  defendant 
caused  plaintiff's  Injury  by  willful  and  wan- 
ton negligence?  A.  Yes."  We  think  the 
testimony  of  the  witnesses  tor  the  defend- 
ant, and  especially  that  of  the  engineer, 
shows  that  the  switching  crew  were  not  on- 
ly guilty  of  negligence,  but  of  very  gross 
negligence.  The  car  which  struck  the  wagon 
was  standing  as  the  Jury  find  15  to  18  feet 
south  of  the  north  line  of  First  street  The 
engineer  testifies  that  he  could  not  see  the 
rear  cars  because  of  cars  on  the  Wichita  and 
Western  track.  It  is  clear  from  all  the  evi- 
dence that  no  person  was  stationed  upon  or 
near  the  car  which  caused  the  injury,  either 
to  observe  and  warn  persons  passing  along 
the  street  to  regulate  the  movement  of  cars, 
or  to  give  signals  to  the  engineer,  nor  were 
there  train  men  so  stationed  along  the  train 
that  signals  could  be  readily  transmitted  to 
the  engineer  by  any  one  on  the  ground  near 
First  street.  The  foreman  was  operating  In 
utter  disregard  of  the  safety  of  persons  pass- 
ing along  the  street  iuid  we  think  the  find- 


Kaa.) 


BIUGQS  0.  CHICAGO,  K.  «>  W.  B.  CO. 


1131 


lug  of  the  Jury  of  wanton  negligence  in  the 
management  of  the  train  Is  not  only  abun- 
dantly sustained  by  the  evidence,  but  Is  un- 
contradicted by  any  -witnesses  except  Mc- 
Cambrldge  himself,  and  even  his  testimony 
falls  to  show  that  he  was  taking  that  care 
which  ought  always  to  be  taken  under  simi- 
lar circumstances.  Under  this  state  of  facts, 
the  error  with  reference  to  the  gates  appears 
nnlmportant. 

2.  The  claim  that  the  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of 
law,  merely  because  the  horse  passed  along 
the  street  on  a  slow  trot,  cannot  l)e  sustain- 
ed. Her  conduct  was,  of  course,  a  proper 
subject  of  consideration  by  the  Jury,  and  the 
question  whether  she  acted  with  ordinary 
prudence  was  fairly  submitted  to  them,  and 
their  finding  was  in  her  favor.  As  the  car 
wliich  caused  the  Injury  was  standing  still 
until  the  horse  was  almost  upon  the  track, 
and  as  the  engine  which  propelled  it  was  a 
long  distance  away,  out  of  sight,  and  espe^ 
daily  as  no  train  man  was  in  sight  to  give 
any  warning  that  the  car  was  likely  to  move 
suddenly,  we  are  unable  to  perceive  any- 
thing in  the  conduct  of  the  plaintiff  sufficient 
to  bar  her  recovery,  and  certainly  not  in  op- 
position to  the  finding  of  the  J1U7. 

3.  At  the  request  of  the  defendant,  52  spe- 
cial questions  were  submitted  to  the  Jury. 
They  were  not  all  answered  when  first  re- 
turned Into  court,  and  the  Jury  were  again 
sent  out  As  the  verdict  was  finally  receiv- 
ed, the  eighth,  fifteenth,  thirtieth,  thirty- 
first,  thirty-second,  and  fiftieth  questions 
were  answered,  "Don't  know."  Numerous 
cases  are  cited  to  the  effect  that  these  an- 
swers are  improper,  and  that  the  court 
should  have  required  the  Jury  to  return  prop- 
er answers  to  them.  It  is  only  pertinent, 
properly  framed  questions  which  can  be  in- 
telligently answered  from  the  testimony  that 
the  court  is  required  to  compel  an  answer  to. 
We  do  not  deem  It  of  any  general  interest  to 
enter  into  a  minute  analysis  of  these  ques- 
tions, or  of  the  testimony  bearing  on  them, 
but  shall  content  ourselves  with  the  remark 
that  the  answers  are  fairer  than  the  ques- 
tions, and  about  as  good  as  could  be  given 
under  the  testimony.  The  twenty-eighth 
question  and  answer  were:  "Was  there  any- 
thing to  prevent  plaintiff  from  seeing  the 
engine  when  110  feet  from  the  main  track, 
if  she  had  looked  in  its  direction?  A.  We 
cannot  answer,  as  no  direction  is  given." 
There  is  very  little  significance  in  this  ques- 
tion, and  we  think  the  answer  is  only  sub- 
ject to  criticism  because  of  the  concluding 
portion  of  it  What  the  Jury  doubtless  meant 
Is  that  from  the  testimony,  the  exact  direc- 
tion of  the  engine  from  the  point  named, 
when  the  plaintiff  passed  it  could  not  be  de- 
termined; and  we  think  this  is  the  truth. 

4.  It  is  claimed  that  the  damages  are  ex- 
cessive, given  under  the  influence  of  pas- 
sion and  prejudice,  and  reference  is  made  to 
the  finding  that  the  defendant  was  guilty 


of  wanton  and  willful  negligence,  and  award- 
ed $1,000  exemplary  damages  as  evidence 
thereof.  There  was  a  great  deal  of  testi- 
mony by  physicians  with  t-eference  to  the 
nature  of  the  plaintifTs  injuries.  That  she 
was  severely  imrt  and  rendered  delirious 
several  days,  is  beyond  dispute.  Whether 
her  injuries  are  of  a  permanent  character, 
and  such  as  the  testimony  in  her  behalf 
tended  to  show,  was  a  proper  matter  for  the 
consideration  of  the  Jury;  and  we  find  noth- 
ing in  the  award  of  damages  to  shock  our 
sense  of  right  dot  are  we  at  all  clear  that 
this  was  not  a  proper  case  for  exemplary 
damages. 

5.  Many  questions  were  raised  on  the  in- 
troduction of  testimony,  and  are  urged  in  the 
brief,  but  we  find  nothing  we  deem  reversi- 
ble error,  nor  worthy  of  special  mention. 
Numerous  criticisms  of  the  instructions  are 
made,  but  on  the  whole,  we  think  the  case 
was  fairly  submitted,  and  that  the  verdict 
was  right  The  Judgment  is  affirmed.  All 
the  Justices  concurring. 


BRI008  T.  CHICAGO,  K.  &  W.  R.  CO. 
(Snpreme  Court  of  Kansas.     March  7,  1886.) 
Adkikistratob  of  Hobtoaosb— Power  to  Bid  is 

PbOPBBTT  —  CONDBMITATIOK    FboCBKD- 
ISOg — IMPKOVUIBNTS. 

1.  An  administrator  receiving  as  assets  of 
the  estate  of  his  decedent  a  pronnssory  note  se- 
cured by  mortgage,  and  having  obtained  a  Judg- 
ment on  tLe  note  and  a  decree  of  foreclosure, 
may  bid  in  the  land  at  the  foreclosure  sale  as  ad- 
ministrator in  satisfaction  of  the  indebtedness, 
wholly  or  in  i>art,  and  the  sheriff's  deed  wiU  pass 
the  title  to  him  as  administrator. 

2.  After  A.  had  mortgaged  a  tract  of  land, 
be  executed  a  deed  to  a  railroad  company  for  a 
strip  across  the  same,  and  the  company  construct- 
ed Its  railway,  erected  a  depot  and  made  other 
improvements  upon  said  stnp.  The  assignee  of 
the  morteage  brought  his  action  to  foreclose  it, 
making  the  railroad  company  a  party;  and  it 
answered,  setting  up  a  right  to  occupy  the  strip 
by  virtue  of  said  deed  from  A. ;  but  by  the  de- 
cree it  was  Iwrred,  enjoined,  and  cut  off  from 
claiming  any  estate  or  interest  in  the  mortgaged 
premises,  which  were  sold  by  the  sheriff,  and  up- 
on confirmation  he  executed  to  the  purchaser  a 
deed  for  the  same.  Afterwards,  in  a  proceeding 
instituted  by  the  railroad  company,  the  strip  oc- 
cupied by  it  was  condemned,  out  no  award  was 
made  by  the  commissioners  nor  by  the  court  up- 
on appeal  for  the  value  of  said  improvements. 
Held,  that  the  title  to  the  improvements  passed 
by  the  sheriff's  deed  as  part  of  the  real  estate, 
and  tile  purchaser  wms  entitled  to  an  award  for 
their  value. 

(Syllabus  by  the  Coart> 

Error  from  district  court,  Woodson  county; 
L.  StiUwell,  Judge. 

Proceedings  by  the  Chicago,  Kansas  & 
Western  Railroad  Company  against  James 
F.  Brigga,  administrator  of  Mrs.  R.  B.  Fitch, 
<leceased,  for  tne  condemnation  of  land. 
From  the  Judgment  rendered,  the  adminis- 
trator brings  error.     Reversed. 

On  March  29,  1886.  Lorctta  A.  Ault  and 
John  A.  Ault  busltand  and  wife,  being  the 
owners  of  lot  3,  plat  of  outlets  to  the  cits; 
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tne  same  Dy  mortgage  on  said  premises,,  ana 
the  mortgage  was  duly  recorded  on  the 
same  day.  On  April  7,  1886,  the  note  and 
mortgage  were  assigned  to  Mrs.  R.  B.  Fitch. 
On  July  14,  1887,  the  Aults  conveyed  to  the 
Chicago,  Kansas  &  Western  Railroad  Com- 
pany a  right  of  way  and  strip  of  land  150 
feet  In  width  on  each  side  of  the  center  line 
of  the  track  of  the  railroad  of  said  com- 
pany where  the  same  was  then  located 
across,  over,  and  though  said  lot.  At  said 
time  the  railroad  company  was  constructing 
Its  line  of  railroad  across  said  lot  under  a 
claim  of  right  by  virtue  of  certain  con- 
demnation proceedings  which  were  invalid, 
and  ever  since  said  time  the  company  has 
operated  Its  railroad  over  and  across  said 
premises.  Mrs.  R.  B.  Fitch  having  died, 
James  F.  Brlggs,  was  on  November  5,  1888, 
duly  appointed,  and  he  qualified  as  admin- 
istrator of  her  estate.  An  action  was  com- 
menced to  recover  upon  said  note  and  to 
foreclose  the  mortgage.  The  railroad  com- 
pany was  made  a  party,  and  on  December 
12,  1889,  filed  an  answer  setting  up  a  right 
to  occupy  the  strip  300  feet  in  width  by 
virtue  of  said  deed  from  the  Aults.  On 
March  12,  1890,  Judgment  was  rendered 
Against  the  Aults  for  $825,  bearing  Interest 
at  the  rate  of  12  per  cent  per  annum,  and 
the  whole  tract  was  decreed  to  he  sold  after 
six  months  without  appraisement,  to  pay 
the  Judgment,  interest,  and  costs;  but  the 
•cause  was  continued  until  June  term  as  be- 
tween the  plaintiff  and  the  railroad  compa- 
ny, the  latter  expressly  agreeing  to  waive 
the  stay  so  that  the  land  might  be  sold  at 
the  expiration  of  the  six  months  from  d.ite 
of  the  decree  of  foreclosure  against  the 
Aults.  On  June  4,  1890,  the  cause  came 
on  for  further  hearing  between  the  plaintiff 
and  the  railroad  company,  both  parties  ap- 
pearing by  their  counsel,  and  thereupon  it 
was  decreed  that  the  railroad  company  be, 
l>y  the  sale  to  be  made  under  the  decree 
of  March  12,  1890,  "forever  barred,  fore- 
closed, enjoined,  and  cut  off  from  claiming 
any  Interest  or  estate  in  or  to  the  real  es- 
tate, or  any  part  thereof,  described  in  plain- 
tiff's said  amended  petition,  to  wit,  lot  3 
in  Yates  plat  of  outlots  in  the  city  of 
Yates  Centre."  On  September  1«,  1890,  an 
order  of  sale  was  Issued,  under  which,  In 
compliance  with  the  decree  of  the  court,  the 
land  outside  of  the  strip  was  first  sold  for 
the  sum  of  $50  to  James  F.  Brlggs  as  admin- 
istrator, and  the  strip  was  then  bid  off  by 
him  for  $100.  An  attorney  of  the  railroad 
company  was  present  at  the  sheriff's  sale, 
but  neither  he  nor  any  other  representative 
of  the  company  made  any  statement,  or  in 
any  manner  participated  in  the  sale.  After- 
wards the  sale  was  confirmed  by  the  court, 
and  on  November  3,  1800,  a  sheriff's  deed 
was  executed  to  said  James  F.  Brlggs  as  ad- 
ministrator.     On    November    20,    1890,    the 


missioners  to  condemn  a  right  of  way  over 
and  acrces  said  premises,  and  such  com- 
missioners were  appointed,  and  they  duly 
qualified,  and  on  November  28,  1890,  gave 
notice  that  they  would  proceed  on  Decem- 
ber 30,  1890,  to  condemn  such  right  of  way. 
These  proceedings  were  in  the  usual  form, 
and  made  no  mention  of  the  fact  that  the 
railroad  company  was  already  In  possession 
of  the  strip,  and  had  made  improvements 
thereon.  On  January  6,  1891,  the  commis- 
sioners duly  filed  their  report,  allowing  $124 
for  the  land  occupied  and  $30  for  damages 
to  the  remainder  of  the  tract  No  mention 
was  made  of  any  improvements.  On  January 
15,  1891,  James  F.  Brlggs,  as  administrator 
and  as  owner  of  the  land,  filed  an  appeal 
bond,  which  was  duly  approved.  Ou  the 
trial  of  the  appeal,  June  1  and  2,  1891,  it  was 
agreed  that  since  July  14,  1887,  and  prior 
to  September,  8,  1888,  the  railroad  com- 
pany had  constructed  and  erected  upon  said 
strip  the  improvements  which  at  the  time  of 
the  condemnation  were  respectively  de- 
scribed and  of  value  as  follows:  Dwelliag 
house,  fences  around  same,  and  outbulldhigs 
Inclosed  therewith,  $700;  tool  house,  $30; 
building  adapted  for  use  as  depot  and  of- 
fice, $1,200;  embankment.  Including  poles 
and  wires  and  the  ties  and  steel  rails  of 
main  and  side  tracks  as  constructed  and 
graded,  $1,000.  It  was  also  agreed  that 
the  value  of  the  right  of  way  taken,  excln- 
sive  of  said  improvements,  was  $124,  and 
the  damages  to  the  lands  not  taken  $30,  and 
these  items  are  aU  that  the  court  below  al- 
lowed. The  question  submitted  for  decision 
is  as  to  whether  Brlggs,  as  administrator, 
was  entitled  to  recover  the  value  of  the 
improvements,  amounting  to  $2,950,  or  not 

J.  B.  Larimer  and  Stephenson  &  Hogue- 
land,  for  plaintiff  in  error.  A.  A.  Hurd,  0. 
J.  Wood,  and  W.  Llttlefleld,  for  defendant 
in  error. 

MARTIN,  C.  J.  (after  stating  the  facts).  1. 
The  railroad  company  takes  the  position  that 
James  F.  Brlggs,  as  administrator  of  the  es- 
tate of  Mrs.  R.  B.  Fitch,  deceased,  could  not 
acquire  title  to  said  lot,  and  therefore  had  no 
right  to  ai%>eal.  Authorities  are  cited  upon 
the  point  that  an  executor  or  administrator 
cannot  either  directly  or  indirectly  purchase 
the  real  estate  of  his  decedent  which  be  has 
been  ordered  by  the  probate  court  to  sell. 
This  is  forbidden  as  well  by  public  policy  as 
the  express  terms  of  section  132  of  the  act  re- 
specting executors  and  administrators  (chap- 
ter 37,  Gen.  St  1889).  But  this  was  land  of 
the  Aults,  subject  to  a  mortgage  lien  upon 
which  it  was  the  duty  of  the  administrator 
to  realize  for  the  benefit  of  the  estate,  and  no 
consideration  of  public  policy  forbade  him 
from  taking  in  the  land  towards  the  payment 
of  the  indebtedness,  especially  if  it  could  not 
be  sold  for  cash.     Of  course,  the  admiuistra- 
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tor  Is  bound  to  accoont  in  the  probate  conrt 
to  the  helra  of  Mrs.  Fitch  and  the  creditors 
of  her  estate  for  this  land,  to  which  he  holds 
the  title  only  in  his  representative  capacity. 
The  deed  was  valid,  and  passed  the  title  to 
him.  Valentine  t.  Belden,  20  Hun,  537,  541, 
542;  Lockman  v.  KeiUy,  95  N.  Y.  64,  71;  Ste- 
venson V.  Polk.  71  Iowa,  279,  290,  291,  32  N. 
W.  340. 

2.  It  seems  a  hard  case  when  a  railroad 
company  is  required  to  pay  the  value  of  im- 
provements which  it  has  placed  upon  a  strip 
of  ground  occupied  as  a  right  of  way,  but  it  is 
a  familiar  principle  that  on  a  mortgage  sale 
the  title  of  the  purchaser  relates  back  to  the 
execution  of  the  mcstgage,  and  cuts  otf  in- 
tervening rights  and  equities  acquired  from 
the  mortgagor  by  purchase;  and  this  is  appli- 
cable to  all  landowners  alike.  The  decree  of 
June  4,  1891,  followed  by  the  sheriff's  deed 
executed  in  pursuance  thereof,  divested  the 
railroad  company  of  its  title,  and  "forever 
liarred,  foreclosed,  enjoined,"  and  cut  it  off 
"from  claiming  any  interest  or  estate  in  or  to 
the  real  estate,  or  any  part  thereof."  Unless, 
therefore,  we  may  judicially  declare  that 
these  buildings  and  structures  were  not  and 
are  not  real  estate,  we  must  hold  that  they 
passed  by  the  sheriff's  deed  to  the  purchaser 
at  his  sale  Attention  has  been  called  to  the 
fact  that  for  the  purposes  of  taxation  such 
improvements  are  treated  as  personal  prop- 
erty, but  this  applies  as  well  to  the  lands  oc- 
cupied for  right  of  way,  depot  grounds,  and 
otherwise  for  the  convenient  and  daily  op- 
eration of  the  road.  Gen.  St.  1889,  c.  107,  art 
7.  Whether  railway  property  be  treated  as 
real  or  personal,  however,  for  purposes  of 
taxation,  is  a  mere  matter  of  convenience,  and 
does  not  have  the  effect  of  transfonning  the 
one  into  the  other.  If  the  right  of  possession 
of  a  crowbar  or  a  lifting  jack  used  by  the 
railroad  company  should  be  in  dispute,  the 
proper  form  of  action  to  settle  it  would  be  re- 
plevin; but  if  the  right  to  occupy  a  strip  of 
land  for  its  road,  or  a  lot  for  depot  grounds, 
were  In  controversy,  it  would  he  necessary 
to  resort  to  an  action  of  ejectment  for  the 
determination  of  the  question.  These  struc- 
tures were  real  property.  What  right,  if  any, 
the  company  would  have  had  prior  to  the 
foreclosure  sale  to  remove  them,  or  to  ob- 
tain a  condemnation  without  paying  their 
value,  is  not  involved  in  this  case.  For  some 
authorities  on  this  subject,  see  Cohen  v.  Rail- 
road Co.,  34  Kan.  158,  8  Pac.  138.  Before  the 
company  instituted  its  condemnation  proceed- 
ing on  November  20,  1890,  it  had  been  cut  off 
and  barred  from  claiming  any  interest  in  said 
lot  3,  which  included  these  structures;  and 
the  act  of  March  6, 1889,  was  ir-  force,  express- 
ly prohibiting  the  removal  of  buildings  from 
mortgaged  premises  without  written  permis- 
sion. Gen.  St.  1889,  pars.  3900-3902.  The 
judgment  will  therefore  be  reversed,  and  the 
cause  remanded,  with  directions  to  allow  the 
plaintiff  the  sum  of  $3,104  as  an  award  of 
damages  uikiu  condemnation,  to  be  paid  with- 


in a  short  time,  to  be  fixed  by  the  court,  to- 
gether  with  costs.  All  the  justices  concur 
ring. 


HOWARD  et  al.  v.  HDDT  et  aL 
(Supreme  Court  of  Kansas.     March  7,  1896.> 

JUDGKEXT— INJCXCTION    AGAINST    EnPOBCSUBNT — 

ScPKiciBSCT  OF  Evidence. 

1.  The  extraordinary  remedy  of  Injunction 
cannot  be  emploved  tc  correct  erroneous  rulings 
made  in  another  case,  nor  to  enjoin  the  enforce- 
ment of  a  judgment,  where  the  rights  of  the 
parties  complaining  might  have  been  protected 
in  the  original  action. 

2.  A  statPment  in  the  nature  of  a  conclusion, 
which  does  not  show  any  of  the  facts  or  cir- 
cumstances upon  which  it  rests,  does  not  rise 
to  the  rank  of  testimony,  and  is  ingu£Scient  to 
sustain  an  application  for  injunction. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Cowley  county; 
M.  G.  Troup,  Judge. 

Action  by  George  S.  Howard  and  others 
against  E.  D.  Eddy  and  another  to  enjoin  the 
enforcement  of  a  judgment  From  a  judg- 
ment dissolving  a  temporary  injunction,  plain- 
tiffs bring  error.     Affirmed. 

Pollock  &  Love,  for  plaintiffs  in  error.  Jo- 
seph O'Hare.  for  defendants  in  error. 

JOHNSTON.  J.  On  Dwember  20,  1890,  ia 
the  district  court  of  Cowley  county,  B.  D, 
Eddy  recovered  a  judgment  against  George  S, 
Howard,  Charles  A.  Howard,  T.  H.  McLaugh- 
lin, and  some  other  parties,  for  $1,969.33. 
Subsequently  an  execution  was  issued  for  the 
enforcement  of  the  judgment,. and  on  Decem- 
ber 9,  1891,  on  the  application  of  the  above- 
mentioned  debtco^,  the  probale  judge  of  Cow- 
ley county,  without  notice  to  the  opposing 
parties,  granted  a  temporary  injunction  to 
prevent  the  enforcement  of  the  judgment 
Soon  afterwards  a  motion  was  made  in  the 
district  court  to  dissolve  the  injunction,  upon 
the  grounds  that  it  was  issued  without  notice, 
without  sufficient  evidence,  that  the  petition 
on  which  the  injunction  was  granted  was  not 
properly  verified,  and  that  the  facts  set  forth 
in  the  petition  did  not  entitle  the  i^rties  to  an 
injunction.  The  motion  was  allowed,  and  the 
injunction  dissolved,  but  the  ground  upon 
which  the  ruling  was  based  Is  not  stated. 
The  ruling  of  the  court  must  be  sustained. 
The  temporary  injunction  was  inconsiderately 
granted  upon  a  verified  petition.  It  is  not 
necessary  that  the  affidavit  in  support  of  the 
application  for  the  injunction  should  be  a  sep- 
arate, independent  paper.  If  the  petition  sets 
forth  the  necessary  facts,  and  is  properly 
sworn  to,  an  order  may  be  allowed  thereon. 
When  used  for  that  purpose,  it  must  state 
facts  with  the  detail  and  particularity  that  is 
required  in  an  affidavit  or  deposition.  "When 
a  verified  petition  is  used  as  an  affidavit,  its 
allegations  must  be  construed  as  those  of  an 
affidavit,  and  must  be  such  statements  of  fact 
as  would  be  proper  in  the  oral  testimony  of  a 
witness.     Allegations  which  are  simply  con~ 
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dustons  of  lav,  whether  Btifflcient,  or  not,  as 
matter  of  pleading,  are  inconii)etent  as  testi- 
mony." Olmstead  v.  Koester,  14  Kan.  463. 
See,  also,  Atchison  t.  Bartholow,  4  Kan.  124; 
Center  Tp.  v.  Hunt,  16  Kan.  430.  Measured 
by  this  rule,  the  averments  of  the  petition 
were  insufficient  to  sustain  the  application. 
Many  of  the  statements  in  the  petition  would 
have  been  inadmissible  as  testimony,  and  al- 
together they  fail  to  establish  equitable 
ground  for  relief. 

That  there  was  Jurisdiction  in  the  court  ren- 
dering the  Judgment  is  clearly  shown,  and 
the  matters  complained  of,  in  respect  to  the 
filing  of  amended  pleadings  and  joining  is- 
sues, are,  at  most,  irregularities  which  may 
be  revised  on  error.  The  extraordinary  rem- 
edy of  injunction  cannot  be  employed  to  cor- 
rect merely  erroneous  rulings,  nor  to  prevent 
the  enforcement  of  a  Judgment,  where  the 
rights  of  the  party  complaining  might  have 
been  protected  in  the  original  action.  No  rea- 
son is  alleged  why  they  did  not  avail  them- 
selves of  the  ordinary  remedies  in  the  original 
action,  and  it  does  not  appear  that  they  were 
hindered  in  doing  so  by  the  wrong  of  the  de- 
fendants. When  this  proceeding  was  brought 
the  time  had  not  yet  expired  within  which 
the  Judgment  might  have  been  taken  to  an 
appelate  court  for  review.  Only  one  equi- 
table consideration  was  attempted  to  be  pre- 
sented as  a  basis  of  an  injunction,  but  it  was 
only  the  naked  conclusion  that,  for  a  valu- 
able consideration,  Eddy  had  agreed  not  to 
enforce  the  Judgment  against  the  plaintiffs. 
A  statement  of  this  kind,  which  does  not 
show  when  the  promise  was  made,  what  the 
consideration  therefor  was,  nor  any  of  the 
facts  or  drcnmstances  upon  which  the  conclu- 
sion rests,  does  not  rise  to  the  rank  of  testi- 
mony, and  is  wholly  insufficient  to  sustain  an 
application  for  an  injunction.  It  is  clear  that 
the  plaintiffs  did  not  present  a  case  authoriz- 
ing the  court  to  interpose  by  Injunction  to 
prevent  the  enforcement  of  a  Judgment  that 
appears  to  be  valid.  The  Judgment  of  the 
district  court  will  be  affirmed.  All  the  Jus- 
tices concurring. 


VAN  LEAR  ef  il.  v.  KANSAS  TRIP-HAM- 
MER BRICK  WORKS  et  al. 

(Supreme  Court  of  Kansas.     March  7,  1896.) 

Consolidation  of  Actions  —  Motion  for  New 
Trial— Time  fob  Filing — AprSAL— Parties. 

1.  Two  mechanics'  liens  were  filed  upon  an 
entire  tract,  and  other  mechanics'  liens  were 
filed  and  mortgagrti  were  cxecnted  upon  specific 
subdivisions  of  the  same  tract,  and  several  ac- 
tions wert  commenced  in  the  district  court  to 
foreclose  the  mechanics'  liens  and  the  mortgages. 
Held,  thut  it  was  proper  to  consolidate  them 
for  the  purpose  of  trial. 

2.  In  computing  the  time  allowed  for  filing 
a  motion  for  c  new  trial,  an  intervening  Sunday 
m\ist  be  included:  and,  where  such  motion  is 
filed  on  the  Wedi-esday  next  sncccedinft  the  Sat- 
urday on  which  ti.e  final  decision  was  rendered, 
it  is  not  within  the  three  days  prescribed  by 
law. 


S.  There  can  be  no  review  of  a  judgment  in 
the  absence  of  a  party  to  it  who  may  be  prejudi- 
cially affected  by  its  modification  or  reversal. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  conn- 
ty;   O.  L.  Miller,  Judge. 

Separate  actions  between  tlie  Kansas 
Trip-Hammer  Brick  Works  and  others  and 
H.  E.  Van  Lear  and  others  to  foreclose  me- 
chanics' liens  and  mortgages.  The  actions 
were  consolidated,  and  from  the  Judgment 
rendered  H.  B.  Van  Lear  and  others  bring 
error.    Dismissed. 

Palmer  &  Parker  and  Wheeler  &  Switrer, 
for  plaintiffs  In  error.  McGrew,  Watson  & 
Watson,  W.  C.  Barry,  Jtmlus  W.  Jenkins,  C. 
H.  Nearlng,  N.  P.  Heitman,  and  ICames, 
Holmes  &  Krauthoff,  for  defendants  in  wror. 

MARTIN,  0.  J.  1.  Truitt,  being  the  own- 
er of  nine  lots  lying  together  In  Kansas  City, 
Kan.,  in  188S,  planned  the  Improvement  of 
the  same  by  building  six  double  houses 
thereon.  He  entered  into  contracts  with 
several  parties  to  perform  work  and  furnish 
materials  therefor.  He  also  executed  six 
several  mortgages  to  Bowman,  to  cover  each 
house,  with  the  contiguous  ground,  and,  at 
the  same  time,  six  second  mortgages  to  Ball 
on  the  same  properties.  Truitt  afterwards 
sold  four  of  the  properties  to  different  par- 
ties, and  he  mortgaged  the  other  two  to 
Caryl;  this  being  the  third  mortgage,  in  or- 
der of  time,  upon  said  two  properties.  Me- 
chanics' liens  were  filed  afterwards  upon 
these  six  several  properties,  and  the  Kansas 
Trip-Hammer  Brick  Works  and  the  Wyan- 
dotte Coal  Company  filed  single  liens  cover- 
ing all  the  properties.  Certain  of  the  first 
and  second  mortgages  were  assigned,  and 
seven  separate  suits  were  filed  in  the  dis- 
trict court  to  foreclose  said  mortgages  and 
mechanics'  liens.  For  the  purpose  of  trial, 
these  several  actions  were  consolidated;  and, 
as  two  of  the  liens  covered  the  undivided 
property.  It  was  proper  to  try  aU  the  cases 
together.  Clv.  Code  8§  83,  036;  Town  Co.  v. 
Morris,  30  Kan.  377,  18  Pac.  230;  Johnson 
V.  Keeler,  46  Kan.  304,  26  Pac.  728. 

2.  The  record  shows  that  final  Judgment 
was  rendered  on  February  21,  and  the  mo- 
tions for  a  new  trial  were  not  filed  until 
February  25,  1891.  One  of  the  four  attor- 
neys Interested  in  obtaining  a  new  trial  filed 
an  affidavit  to  the  effect  that  two  of  his  as- 
sociates resided  at  Topeka,  and  that  he  did 
not  ascertain  their  wishes  as  to  motions  for 
a  new  trial  until  Wednesday,  February  26th, 
and  that  by  reason  of  illness  in  Ills  family, 
and  being  engrossed  in  business  in  the  Unit- 
ed States  circuit  court  at  Kansas  City,  Mo., 
on  February  24th,  he  was  unable  to  file  the 
motions  until  the  25th;  this  being  the  third 
day,  excluding  Sunday>  after  the  decision  was 
rendered.  The  court  found  tliat  the  motions 
were  filed  In  due  time,  but  there  is  no  find- 
ing of  fact  to  the  effect  that  their  earlier 
filing  was  "unavoidably  pt/^&itei"  Jfilv. 
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Code,  I  308);  and  we  think  the  showing  In- 
sufficient for  that  purpose.  The  Judgment 
was  rendered  on  Saturday,  however,  and  the 
plaintiffs  in  error  contend  tliat  the  Sunday 
following  should  be  excluded  from  the  com- 
putation, thus  allowing  three  court  days  aft- 
er the  date  of  the  Judgment  for  filing  the 
motions.  This  would  be  allowable  in  Mis- 
souri, Georgia,  and  perhaps  some  other  states. 
Bank  x.  Williams.  46  Mo.  17;  CatteU  t. 
Publishing  Co.,  88  Mo.  356;  Neal  v.  Crews, 
12  Ga.  93.  Our  statute  governing  the  sub- 
ject (Civ.  Code,  {  722)  enacts  that  "the  time 
within  which  an  act  is  to  be  done  shall  be 
computed  by  excluding  the  first  day  and  in- 
cluding the  last;  if  the  last  day  be  Sunday 
it  shall  be  excluded."  Under  identical  stat- 
utes In  New  York  and  Indiana,  it  has  been 
held  that,  while  Sunday  Is  excluded  if  the 
last  day,  yet  it  is  Included  if  an  intervening 
day.  Taylor  v.  Corblere,  8  How.  Prac.  385, 
and  cases  cited;  English  v.  Dickey,  128  Ind. 
174,  182,  27  N.  B.  495.  We  hold  the  latter 
to  be  the  true  construction  of  our  statute, 
and,  although  not  expressly  decided,  it  has 
been  assumed  by  the  courts,  and  accepted 
generally  by  the  profession,  as  the  correct 
interpretation.  The  legislature,  having  Sun- 
day in  mind,  provided  for  its  exclusion  when 
the  last  day,  and  it  is  presumable  that  its 
inclusion  was  intended  when  an  intervening 
day.  In  Schultz  v.  Clock  Co.,  39  Kan.  334, 
336,  337,  18  Pac.  221,  where  three  days*  no- 
tice was  necessary  to  revive  a  dormant  Judg- 
ment rendered  by  a  Justice  of  the  peace,  and 
the  notice  was  served  December  11,  for  hear- 
ing December  14,  1885,  it  was  held  sufficient, 
and  no  attention  was  paid  to  the  fact  that 
December  13th  was  Sunday.  In  Mercer  v. 
Ringer,  40  Kan.  180,  19  Pac.  670,  a  verdict 
was  rendered  April  23,  1887,  and  a  motion 
for  a  new  trial  reached  the  post  office  of  the 
clerk  on  tbe  evening  of  April  20th,  but  he 
did  not  recdve  and  file  It  until  the  next 
morning;  and  it  was  held  that  the  motion 
was  oat  of  time.  But  as  April  24,  1887,  was 
Sunday,  the  motion  was  in  time,  if  that  day 
should  be  excluded  from  the  computation. 
Indeed,  that  case  was  Just  like  this,  as  to 
days  of  the  week;  for  the  Judgment  was 
rendered  on  Saturday,  and  the  motion  for  a 
new  trial  was  filed  on  Wednesday.  Upon 
the  theory  of  the  plaintiff  In  error,  the  cas- 
es cited  from  38  Kan.,  18  Pac,  and  40 
Kan.,  18  Pac.,  were  erroneously  decided.  We 
think,  'however,  that  the  decisions  were  cor- 
rect, and  that  an  intervening  Sunday  should 
be  included,  but  if  Sunday  is  the  last  day  it 
must  be  excluded.  The  motions  being  out 
of  time,  errors  for  which  a  new  trial  might 
be  granted  are  not  reviewable. 

3.  Caryl  set  up  his  mortgage,  and  it  was 
adjudged  to  be  the  last  in  order  of  the  in- 
cumbrances on  the  two  properties  covered 
by  it  Some  persons  who  were  parties  in  the 
court  below  are  not  brought  into  this  court, 
—Caryl,  among  the  number;  and  a  motion 
to  dismiss  upon  several  grounds,  inclnding 


the  want  of  necessary  parties.  Is  urged  upon 
our  attention.  Caryl,  although  litigating  in 
the  court  below,  took  no  exceptions  to  its 
rulings.  It  is  said  that  he  could  not  be  in- 
jured, but  would  be  benefited,  by  the  setting 
aside  of  the  mechanics'  liens.  He  could  not 
be  benefited,  however,  as  to  the  several  liens 
affecting  only  the  properties  covered  by  his 
mortgage;  for  be  made  no  complaint  of  the 
same,  and  they  must  be  held  valid,  as  against 
him,  in  any  event,  and  it  makes  no  differ- 
ence to  him  whether  the  mechanics'  liens 
are  prior  or  subsequent  to  the  first  and  sec- 
ond mortgage  liens.  But,  as  to  the  general 
or  "blanket"  liens  of  the  Kansas  Trip-Ham- 
mer  Brick  Works  and  the  Wyandotte  Coal 
Company,  Caryl  might  suffer  great  loss  by 
the  four  other  properties  being  relieved  from 
them;  for,  as  they  are  entire,  they  cannot 
be  apportioned,  and  must  attach  to  whatever 
property  they  may  cover.  There  can  be  no 
review  of  a  Judgment  in  the  absence  of  a 
party  to  it  who  may  be  prejudicially  affected 
by  its  modification  or  reversal.  We  there- 
fore hold  that  no  readjustment  of  the  liens 
can  be  made  In  the  absence  of  Caryl.  Cen- 
tral Kansas  Loan  &  Investment  Co.  v.  Chi- 
cago Lumber  Co.,  63  Kan.  677,  37  Pac.  132; 
Norton  v.  Wood,  55  Kan.  559,  40  Pac.  811; 
Hyde  Park  Inv.  Co.  v.  First  Nat.  Bank  of 
Atchison,  56  Kan.  — ,  42  Pac.  321.  The  case 
will  be  dismissed  for  want  of  necessary  par- 
ties.   AU  the  justices  concurring. 


UNION  PAC.  RY.  CO.  v.  GOCHENOUR  et  al. 

(Supieme  Court  of  Kansas.     March  7,   1896.) 

COKFOBATIONS — COKBOLIOATTON— RiOBTS    OF    NsW 
CONCEBN — AFTKa-AcqOIBED  NOTBS. 

On  the  26th  of  January,  1880,  the  Kan- 
sas Pacific  and  certain  other  railway  companies 
were  consolidated,  forming  the  Union  Pacific 
Railway  Company.  But  it  was  provided  in  the 
articles  of  consolidation  that  the  constituent  com- 
panies should  continue  in  existence  for  certain 
purposes.  On  tiie  11th  of  March,  following, 
certain  promissory  notes  were  assigned  by  W. 
to  the  Kansas  Pacific  Railway  Company.  The 
Union  Pacific  Railway  Company,  m  tliis  ac- 
tion, seeks  to  recover  on  the  notes,  and  to  fore- 
close n  mortgage  securing  the  same,  claiming 
title  thereto  solely  by  reason  of  said  constolida- 
tion.  Held,  that  it  cannot  recover,  and  tliat  It 
has  failed  to  establish  its  ownership  of  the  notes. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Trego  county; 
S.  J.  Osbom,  Judge. 

Action  by  the  Union  Pacific  Railway  Com- 
pany against  David  Gochenour  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
brings  error.    Affirmed. 

A.  L.  Williams,  N.  H.  Loomls,  and  R. 
W.  Blair,  for  plaintiff  in  error.  LlUa  Day 
Monroe  and  John  E.  Hessin,  for  defendants 
in  error. 

ALLEN,  J.  This  action  was  brought  by 
the  Union  Pacific  Railway  Company  to  re- 
cover on  three  promissory  noteck^for  172(1 
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Kansas  I'acinc  Kauway  «jompaiiy,  ana  lo 
foreclose  a  mortgage  on  a  section  of  land 
flTen  to  secure  the  payment  of  the  same. 
The  petition  alleges  the  indorsement  of  the 
notes,  and  the  assignment  of  the  mortgage 
by  Warren  to  the  Kansas  Pacific  Railway 
Company;  and  the  plaintiff  claims  title  to 
the  notes  and  mortgage  by  consolidation 
with,  and  as  the  legal  successor  of,  said 
company.  The  eyldence  Introduced  by  the 
plaintiff  shows  that  on  the  20th  day  of 
January,  1880,  the  Kansas  Pacific  Railway 
Company  was  consolidated  with  the  Union 
Pacific  Railway  Company  and  the  Denver 
Pacific  Railway  &  Telegraph  Company; 
forming  the  Union  Pacific  Railway  Com- 
pany, plaintiff  In  this  action.  The  Indorse- 
ments on  the  notes  appear  without  date, 
but  the  assignment  of  the  mortgage,  which, 
by  Its  terms,  also  transfers  the  notes  sued 
on,  was  made  on  the  11th  of  March,  1880, 
—more  than  six  weeks  after  the  consolida- 
tion. The  articles  of  consolidation  were  in- 
troduced in  evidence,  and  show  that  the 
Kansas  Pacific  Railway  Company  did  not 
at  once  become  extinct  by  reason  thereof, 
but  was  to  continue  in  existence  for  the  pur- 
pose of  settling  its  liabilities.  This  provi- 
sion of  the  articles  of  consolidation  has  been 
held  valid  by  this  court  in  the  case  of  Whipple 
V.  Railway  Co.,  28  Kan.  474.  The  only  par^ 
ties  to  this  action  are  the  plaintiff  and  the 
different  defendants  who  claim  an  Interest 
In  the  lands.  Neither  Albert  E.  Warren  nor 
the  Kansas  Pacific  Railway  Company  is  in 
court.  There  are  no  averments  In  the  peti- 
tion of  mistake  by  which  the  assignment 
was  made  to  the  Kansas  Pacific  Company 
Instead  of  the  Union  Pacific,  nor  Is  there 
any  statement  showing  that  the  considera- 
tion paid  for  the  notes  moved  from  the 
Union  Pacific  Company.  Under  this  state  of 
the  case,  the  plaintiff  appears  to  have  no 
title  to  the  notes.  This  question  was  di- 
rectly raised  by  the  pleadings.  The  ar- 
ticles of  consolidation  contain  no  provision 
under  which  promissory  notes  afterwards 
acquired  by  the  Kansas  Pacific  Railway 
Company  would  pass  to  the  plaintiff.  As 
this  Is  necessarily  decisive  of  the  case,  we 
have  deemed  it  unnecessary  to  closely  ex- 
amine the  questions  raised  on  the  motion 
to  dismiss,  as  well  as  the  other  matters  dis- 
cussed in  the  briefs.  The  Judgment  Is  af- 
firmed.   All  the  justices  concurring. 


BEAVER  V.  ATCHISON,  T.  &  S.  F.  R.  CO. 

(Supreme  Court  of  Kansas.     March  7,  1896.) 

Action  for  Injcribs— Contribotort  Nboliobnci 
— Province  of  Jort. 
1.  In  an  actiou  to  recover  for  personal  in- 
juries, where  the  defense  is  contributory  negli- 
gence on  the  part  of  the  plaintiff,  the  court  cannot 
take  the  cane  from  the  jury,  and  determine  as 


be  entertained,  and  where  the  facts  shown  and 
inferences  to  be  drawn  from  them  were  mcb 
tb:.t  reasonable  niinds  might  differ  with  mpect 
to  whether  he  had  acted  as  a  reasonably  prudent 
man  should  have  done  under  the  circumstancee. 
2.  The  tesiir^ony  examined,  and  Md  to  be 
sufficient  to  tnke  ihe  case  to  the  jury. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Neoeho  county; 
L.  StUlweU,  Judge. 

Action  by  John  Beaver  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company 
to  recover  damages  for  personal  injuries. 
From  a  judgment  for  defendant,  plaintiff 
brings  error.     Reversed. 

Kimball  &  Osgood,  for  plaintiff  In  error.  A. 
A.  Hurd,  W.  LIttlefleld,  and  O.  J.  Wood,  for 
defendant  In  error. 

JOHNSTON,  J.  John  Beaver  was  employ- 
ed by  the  Atchison,  Topeka  &  Santa  F6  Rail 
road  0>mpany  at  its  yards  In  Chanute,  Ean., 
as  a  car  Inspector  and  repairer.  These  yards 
consisted  of  two  main  tracks,  as  well  as  a 
number  of  side  tracks,  which  were  used  for 
switching,  making  up,  and  inspecting  trains. 
For  some  time  prior  to  September  16,  1889, 
the  railroad  company  bad  l>een  unloading  cin- 
ders in  the  yards  for  the  pui-pose  of  raising 
and  ballasting  the  tracks.  The  cinders  were 
imloaded  between  the  tracks,  after  which 
they  were  used  for  the  purpose  of  raising  and 
Improving  the  roadbed  and  railroad  yards. 
It  Is  alleged  that  on  the  night  of  September 
16,  1889,  the  company  unloaded  a  large  quan- 
tity of  cinders  between  two  of  the  tracks,  and 
left  them  heaped  up  in  an  insecure  condition 
in  the  passageway  over  which  the  plabitlff 
was  required  to  go  in  the  performance  of  his 
duty  as  an  inspector;  and  that  while  passing 
over  this  pile  of  cinders  In  the  performance 
of  his  duty,  by  reason  of  the  unsafe  and  inse- 
cure footing  caused  thereby,  he  lost  his  bal- 
ance, and  fell  towards  an  adjoining  track,  and 
was  struck  by  a  passing  engine,  breaking  bis 
leg,  and  otherwise  bruising  and  Injuring  bis 
body;  and  for  the  Injury  sustained  he  aslts 
damages  In  the  sum  of  510,000.  The  railroad 
company  insisted  that  Beaver  was  guilty  of 
negligence,  and  therefore  responsible  for  the 
consequences.  The  case  was  tried  with  a 
jury,  and,  after  the  itelntiff  had  Introduced 
his  evidence  a  demurrer  to  the  same  was  In- 
terposed by  the  railroad  company,  and  sus- 
tained by  the  court 

It  is  Insisted  that  it  was  not  within  the 
province  of  the  court  to  determine  the  ques- 
tion of  contributory  negligence  as  one  of  law. 
and  that  its  ruling  upon  the  demurrer  was 
erroneous.  "In  case  of  a  demurrer  to  ptain- 
tiff's  evidence,  the  court  cannot  weigh  con- 
flicting testimony,  but  must  view  that  whicli 
Is  given  In  the  light  most  favorable  to  the 
plaintiff,  allowing  all  reasonable  Inferences 
In  his  favor;  and,  unless  all  that  is  offered 
fails  to  establish  his  case  or  some  material 
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fact  in  issue,  the  dennurer  should  be  orer- 
niled."  Rogers  ▼.  Hodgson,  46  Kan.  276,  28 
Pac.  732;  Railroad  Co.  y.  Foster,  39  Kan. 
329,  18  Pac.  286;  Railroad  C!a  t.  Cravens,  43 
Kan.  esO,  28  Pac.  1044.  If  I>eyond  dispnte  or 
cavil  it  appears  tliat  the  accident  was  the  re- 
sult of  Beaver's  own  negligence,  then  there 
was  nothing  for  the  jnry  to  decide.  On  the 
other  hand,  if  the  standard  of  care  required 
of  him  was  a  subject  upon  which  difterent 
opinions  might  be  entertained,  and  the  facts 
shown  and  inferences  to  I>e  drawn  from  them 
were  such  that  reasonable  minds  might  differ 
with  respect  to  whether  he  had  acted  as  a  rea- 
sonably prudent  man  should  have  done  under 
the  circumstances,  the  case  should  have  gone 
to  the  jury. 

The  action  of  the  raihroad  company  in  leav- 
ing long,  sloping  piles  of  cinders  between 
tracks,  where  the  inspectors  were  required  to 
pass  over  them  in  the  performance  of  their 
duties,  may  be  ne^Ugence.  But  it  is  insisted 
that,  whether  the  railroad  company  was 
guilty  of  negligence  or  not,  Beaver  cannot  re- 
cover, because  he  had  Imowledge  of  the  loca- 
tion and  condition  of  the  dndors,  and  must 
uecesaariiy  have  assumed  the  dangers  mci- 
dent  thereta  On  the  evening  before  the  in- 
jury, the  company  unloaded  the  cinders  l>e- 
tween  two  traclcs,  which  were  about  8  feet 
apart,  ridging  them  up  about  18  to  20  inches 
high,  and  so  that  they  sloped  off  towards  the 
rails.  Shortly  after  dark  on  the  same  evening, 
it  became  the  duty  of  Beaver  to  Inspect  a 
freight  train  which  was  placed  on  one  of 
these  tracks.  After  inspecting  a  part  of  the 
train,  he  came  upon  the  dndeiB,  and  walked 
over  them  for  about  two  car  lengths,  when  an 
engine  approached  on  the  adjoining  track. 
As  it  came  up,  he  stopped  work,  straightened 
up,  and  endeavored  to  stand  in  the  space  be- 
tween the  engine  and  cars  which  he  was  in- 
specting; bet  the  dnders,  being  loose  and 
soft,  gave  way  under  his  feet,  and  threw  him 
towards  the  passing  engine,  by  wliich  he  was 
struck  and  injured.  In  walking  over  the  dn- 
ders for  a  distance  of  attout  two  car  lengths, 
he  necessarily  knew  of  their  presence  and 
something  of  the  insecurity  of  ttie  footing 
which  they  afforded;  but  how  could  the  court 
fix  the  standard  of  care  which  he  should  have 
exercised?  It  was  his  duty  to  Inspect  the 
cars  at  the  tKdnts  where  they  were  placed  for 
inspection,  and  to  do  so  with  promptness  and 
dispatclL  The  pile  of  cinders  was  deeper  than 
those  wliicb  be  liad  previously  seen  in  the 
yards;  and  it  is  stated  that,  where  cinders 
were  to  be  left  in  piles  over  night,  they  were 
leveled  down  by  the  company,  so  as  to  make 
it  safer  for  yardmen  to  pass  between  the 
tracks.  As  a  reasonably  prudent  man,  then, 
what  should  he  have  done  when  the  engine 
approached  him?  With  ordinary  footing, 
there  was  ample  space  for  him  to  stand  safe- 
ly between  the  passing  engine  and  the  car 
he  was  inspecting.  He  testified  that  he  knew 
that  the  cinders  rendered  the  footing  some- 
what insecme,  but  he  did  not  apprehend  dan- 
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ger  in  assuming  the  position  which  he  did 
while  the  engine  was  passing.  Ev  said  that, 
if  he  had  apprehended  danger,  he  could  have 
gone  back  to  the  end  of  the  pile  of  cinders,  or 
stepped  between  two  of  the  cars  be  was  in- 
specting, but  that  this  was  not  customary,  nor 
deemed  by  him  to  be  necessary.  He  adopt- 
ed the  course  usually  taken  by  the  inspectors 
when  an  engine  was  .passing  on  an  adjoining 
track,  and,  but  for  the  unfortunate  slipping 
of  his  feet  as  he  straightened  up,  the  position 
taken  would  have  been  secure.  He  was  re- 
quired to  exercise  ordinary  prudence;  and  was 
it  apparent  to  an  ordinarily  prudent  man  that 
he  could  not  safely  stand  upon  the  cinders,  in 
a  space  of  about  four  feet,  while  the  engine 
was  passing?  Some  might  say  that  he  should 
have  realized  the  danger,  and  gone  to  the  end 
of  the  pile  of  cinders;  others,  that  he  should 
have  stepped  between  the  cars  he  was  in- 
specting; while  others  might  think  that  hav- 
ing seen  the  engine  approaching  in  good  time, 
and  Imowing  the  insecurity  of  the  place,  he 
should  have  made  an  earlier  start  for  some 
I>lace  of  safety.  It  appears  that  reasonable 
minds  might  draw  different  inferences  and 
reach  different  conclusions  with  respect  to 
the  dangers  of  the  situation  and  the  proper 
course  which  Beaver  should  have  taken;  but, 
before  the  case  could  be  tak<'n  from  the  jury 
on  the  ground  of  contributory  negligence,  it 
should  be  established  beyond  cavil  or  dispute, 
leaving  no  room  for  differences  of  opinion  up- 
on the  question.  Our  view  is  that  the  case 
should  have  been  submitted  to  the  Jury,  and 
therefbre  the  judgment  will  be  reversed,  and 
the  cause  remanded  for  another  trlaL  All  the 
Justices  nmcurring. 


CHAFFEE  V.  FISHER. 

HOWELL  et  aL  V.  SAME. 

(Ooort  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    Feb.  14,  1886.) 

ROLIHOS  ON  BVIDBMOB— BjiaMLISS  BbBOB. 

Errors  in  the  rulings  of  the  trial  court 
niwn  the  admission  of  evidence  become  imma- 
terial when  the  evidence  rejected  is  subsequently 
admitted. 

(Syllabos  by  the  Court) 

Error  from  district  court,  Atchison  ooun-  ■ 
ty;    Robert  M.   Eaton,  Jn^e. 

Actions  by  0.  L.  Chaffee  against  John  W. 
FUber,  and  S.  R.  Howell  and  H.  N.  Jewett : 
against  the  same.    The  actions  were  consol- 
idated,   judgment    rendered    for    defendant, 
and  plaintiffs  bring  error.     Affirmed. 

Solomon  &  Smith,  for  plaintiffs  in  error. 
W.  W.  &  W.  F.  Guthrie,  for  defendant  in 
error. 

CLARK,   J.     The  plaintiffs   in  error,  as 
plaintiffs  below,  brought  their  several  ac- 
tions against  John  W.  Fisher  In  the  district 
court  of  Atchison  county,  and  caused  or- ' 
ders  of  attachment  to  issae  to  ^  sheiiaT 
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of  Graham  county,  who  levied  upon  certain 
teal  estate  and  piooilssory  notes  as  the 
property  of  the  defendant  The  grounds  fogc 
attachment,  as  alleged  in  the  offldaTlta  there- 
for, were  that  the  defendant  was  about  to 
remove  bis  property,  or  a  part  thereof,  out 
of  the  Jurisdiction  of  the  court,  with  the 
intent  to  defraud  his  creditors;  that  be 
was  about  to  convert  bla  property,  or  a  part 
thereof.  Into  money,  for  the  purpose,  of  pla- 
cing It  beyond  the  reach  of  his  creditors;  that 
be  had  property  and  rights  in  action  which 
be  was  concealing,  and  had  assigned,  remov- 
ed, and  disposed  of,  and  was  about  to  dis- 
pose of,  his  property,  or  a  part  thereof,  with 
the  Intent  to  defraud,  binder,  and  delay  bis 
creditors.  The  defendant  In  due  time  filed 
bis  affidavit  In  each  case.  In  which  he  made 
n>eciflc  denial  of  the  several  grounds  al- 
leged in  plaintUfs'  affidavits,  and  moved  to 
dissolve  the  attachments  and  discharge  the 
property  from  the  liens  thereof.  By  agree- 
ment of  all  partie($,  these  motions  were  both 
beard  at  the  same  time,  and  ui)on  the  same 
evidence;  and,  upon  a  hearing  duly  had, 
the  court  sustained  defendant's  motions. 
The  plaintiffs  duly  excepted  to  various  rul- 
ings of  the  court  on  the  admission  of  evi- 
dence, and  assign  these  rulings  for  error  in 
this  court 

We  have  carefully  examined  the  record, 
and  find  that  the  cases  were  heard  and  de- 
termined solely  upon  the  evidence  of  the 
plaintiffs;  and  while,  perhaps,  the  court 
may  have  erred  in  some  of  its  rulings,  the 
record  shows  that  any  errors  which  the 
Qourt  may  have  committed  In  this  respect 
were  subsequently  cured  when  the  witness 
was  permitted  to  testify,  in  response  to 
questions  which  were  so  framed  as  not  to  be 
deemed  objectionable,  to  the  same  matters 
which  plaintiffs  h^d  previously  sought  to 
introduce  over  defendant's  objection.  Other 
rulings,  to  which  exceptions  were  saved, 
were  in  exclusion  of  testimony  which  plain- 
tiffs sought  to  elldt  on  a  very  rigid  exam- 
ination of  defendant  as  their  own  witness, 
and  upon  matters  which,  if  admitted,  could 
not  have  aided  the  court  in  arriving  at  a 
correct  determination  of  the  question  then 
being,  litigated.  We  think,  from  the  whole 
record,  it  very  clearly  appears  that  no  sub- 
stantial rights  of  the  plaintiffs  In  error 
were  prejudiced  by  the  rulings  of  the  court 
complained  of,  and  the  decision  in  such  case 
Is  accordingly  affirmed. 


HAGAN  V.  AMERICAN  BUILDING  & 
LOAN   ASS'N   OF  MINNEAPOLIS. 
(Court  of  AppeaU  of  Kansas,  Northern  Depart- 
ment, B.  D.    Feb.  14,  1896.) 

DSMCBRSB  TO  KyiDSNC& 

A  demurrer  to  the  evidence  ahonld  not  be 
viutained  when  there  is  some  proper,  evidence  to 
establish  every  material  allegation  of  the  peti- 
tion. 
(Srll^o*  by  the  .Conrt) 


Error,  from  district  court.  Sbawitee  cons- 
ty;  JFohn  Guthrie,  Judge. 

Action  by  EMgene  Hagan  against  the 
American  Building  &  Loon  Associatian  of 
iUnneapolls.  Judgment  for  defendant 
Plaintiff  brings  error.    Reversed. 

Qointon  &  Quinton,  for  plaintUt  In  enw. 
A.  Bergen,  for  defendant  In  error. 

CLARK,  J.  This  action  was  brought  by 
the  plaintiff  in  error,  as  plaintiff  below,  to 
recover  damages  from  the  defendant  in  «-- 
ror  for  the  breach  of  a  certain  contract  al- 
leged to  have  been  entered  into  between 
them.  The  court  sustained  a  demurrer  to 
plaintifTs  evidence,  and  the  only  question 
necessary  to  consider  in  this  case  la  as  to 
whether  the  court  erred  in  such  ruling. 

The  defendant  in  error  was  a  corporation 
duly  organized  under  the  laws  of  Minnesota, 
with  its  principal  office  or  place  of  boriness 
in  the  city  of  Minneapolis,  in  said  state,  and 
was  duly  authorized  to,  and  did,  collect  funds 
from  its  members,  in  stated  installments,  in 
proportion  to  the  amount  of  stock  beld  by 
them,  respectively,  which  funds  were,  in 
turn,  loaned  by  it  upon  first  mortgage  real- 
estate  security,  to  members  of  the  associa- 
tion applying  therefor.  Under  its  ralea,  snob 
loans  were  not  usually  made,  except  to  ap- 
Idicants  who  had  been  membov  of  the  as- 
sociation for  a  period  of  at  least  two  years. 
Its  business  was  necessarily  carried  on 
through  agents,  and  L.  A.  Starblrd  and  F.  E. 
Bryan  were  general  agents  for  the  state  of 
Kansas,  and  had  authority  to  appoint  snb- 
agents  to  solicit  applications  tor  membership 
and  subscriptions  to  its  stock.  T^e  plaintiff 
in  error  introduced  evidence  tending  to  show 
that  he  was  importuned  by  Starblrd  and  one 
of  his  Bubagents  to  become  a  member  of  the 
association,  and  to  subscribe  for  shares  of 
stock  therein,  which  he  emphatically  declin- 
ed to  do,  stating  that  he  had  no  desire  to 
make  an  Investment  of  that  character;  that 
at  that  time  he  was  desirous  of  borrowing 
some  money  with  which  to  Improve  certain 
real  estate  which  he  owned  in  the  city  of 
Topeka,  and  that  Starblrd  represented  to 
him  that  the  defendant  would  make  him 
such  loan,  upon  application  therefor,  should 
the  security  offered  be  deemed  adequate, 
and  would  waive  the  requirements  of  its 
rules  with  reference  to  the  loaning  of  Its 
funds  only  to  such  applicants  as  had  been 
members  for  a  period  of  at  least  two  years, 
but  that  it  would  be  necessary  for  him  to 
make  application  for  membership,  subscribe 
for  200  shares  of  stock,  and  pay  a  member- 
ship fee  of  f200,  before  the  association  could 
consider  his  application  tor  a  loan,  this  being 
necessary  to  be  done  'In  order 'that  they 
might  have  a  basis  of  action,  and  also  as 
evidence  of  good  faith  on  his  part";  that 
if  he  would  comply  with  these  requirements, 
the  association  would  promptly  adviae  him 
that  the  agreement  entered  into  between  the 
plaintiff  and  the  agent  with  r^erenoe  to  the 
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making  of  the  loan  would  be  carried  oat  on 
the  part  of  the  association,  or  it  would  aa 
promptly  return  the  amount  of  the  member- 
ship fee  so  paid  by  blm,  and  no  certlflcate 
of  stock  would  be  issued  on  his  subscription; 
tbat  acting  upon  sncb  representations,  and 
being  Induced  solely  thereby,  the  plaintiff 
signed  a  written  application  for  member- 
ship, and  subscribed  for  200  shares  of  stock 
therein,  and  delivered  the  same,  together 
with  the  membership  fee  of  |200, '  to  such 
agent,  who  was  duly  authorized  to  receive 
them  for  the  defendant,  to  be  by  htm  for- 
warded to  the  association;  that,  npon  the 
receipt  by  the  defendant  of  said  application 
and  subscription,  the  defendant  proceeded  to 
lasne  a  certlflcate  for  200  shares  of  stock  in 
the  association,  wliich  it  forwarded  to  Mr. 
Hagan  without  advising  him  as  to  whether 
or  not  It  was  prepared  to  make  him  a  loan, 
npon  application  therefor,  upon  adequate  se- 
curity; that  this  certificate  was  immediately 
returned  by  the  plaintiff  to  the  association, 
and  a  demand  made  for  a  return  of  the  $200 
paid  by  him;  and  that  the  defendant  had 
failed  to  comply  with  snch  demand.  The 
evidence  tended  to  show  that  It  was  mutual- 
ly understood  by  Starblrd  and  the  plaintiff 
that  no  formal  application  for  a  loan  would 
be  necessary  until  after  the  defendant  should 
notify  Hagan  that  It  would  waive  the  re- 
quirements of  Its  rules  above  mentioned  In 
his  case,  such  notice  to  be  given  Immediate- 
ly npon  the  receipt  of  the  application  for 
membership,  or  the  membership  fee  should 
be  promptly  returned  to  him.  No  such  notice 
was  in  fact  given  to  the  plaintiff,  nor  was 
the  money  returned  in  compliance  with  this 
agreement  Hagan  parted  with  his  money 
under  certain  conditions,  which,  If  not  com- 
piled with  by  the  defendant,  entitled  him  to 
recover  It  back.  While  plaintiff's  cause  of 
action,  as  disclosed  by  the  evidence.  Is  not 
very  artistically  stated  In  his  pleading,  still 
It  must  be  remembered  that  the  action  was 
commenced  before  a  justice  of  the  peace, 
and,  nnder  the  very  liberal  construction  giv- 
en by  our  supreme  court  to  pleadings  In 
■  Justices'  courts,  we  think  the  evidence  in  this 
case  would  warrant  a  verdict  in  favor  of  the 
plaintiff,  nnder  the  allegations  of  his  bill  of 
particulars,  and  for  this  reason  the  court 
«rred  In  sustaining  the  demurrer  to  the  evi- 
dence. Steelsmlth  v.  Railway  Co.,  1  Kan. 
App.  10,  40  Pac.  992.  The  judgment  will 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  sustain  the  motion  for 
-a  new  triaL 


FORBMAN  ▼.  WARD  et  aL 
<Coort  of  App^l    of  Kansas,  Northern  Depart- 
ment. B.  D.    Feb.  14,  1896.) 
AprS;!!/— NccBSSART  Parties. 
The   parties   at  whose   InMance  and   in 
whose  favor  an  order  is  made  in  the  district 
coort  are  necessary  parties  to  any  proceeding 
In  titls  court  to  reverse  such  order;   and,  where 


a  case  Is  bronght  to  this  court  without  making 
or  Joining  as  defendants  the  parties  whose  rights 
are  songht  to  be  determine,  snch  petition  in 
error  most  be  dismissed. 
(Syllabus  by  the  Court.) 

Brror  trmn  dUttrlct  court,  Jobnson  coun- 
ty: John  T.  Burrls,  Jndge. 

Action  by  D.  W.  Foreman  against  E).  J. 
Ward  and  D.  M.  Ward.  Judgment  for 
plaintiff.  From  an  order  modifying  the 
Judgment,  plaintiff  brings  error.    Dtemlssed. 

John  T.  Little  and  J.  W.  Parker,  for  plain- 
tiff in  error.  1.  O.  Pickering,  for  defendants 
In  error. 

GILKESON,  P.  J.  In  188T  D.  W.  Fore- 
man sold  to  Mrs.  E.  J.  Ward  a  farm  in 
Johnson  county,  Kan.,  for  fl0,000.  Mrs. 
Ward  paid  in  cash  the  sum.  of  $2,500,  and 
gave,  with  her  husband,  her  notes  for  the 
balance,  secured  by  a  mortgage  on  the' 
land.  On  June  15,  1890,  Mrs.  E,  J.  Ward 
commenced  an  action  against  Foreman,  for 
damages.  In  the  district  court  of  Johnson 
county,  for  false  representations  concern- 
ing the  sale  of  said  land,  and  recovered  a 
judgment  against  Foreman  for  the  sum  of 
$2,000  as  damages,  and  the  further  sum  of 
$360.75  as  costs.  During  the  same  year. 
Foreman  commenced  an  action  in  said  court 
against  Mrs.  Ward  and  her  husband,  D. 
M.  Ward,  to  recover  the  balance  of  the 
purchase  price  of  the  farm,  and  to  foreclose 
the  mortgage;  and  on  September  30,  1889, 
be  recovered  a  Judgment  against  both  de- 
fendants for  the  sum  of  $7,512.57,  and  a 
Judgment  for  $1,455.77  against  Mrs.  Ward. 
In  November,  1800,  Foreman  began  this  suit 
in  the  same  court  against  the  defendants,  E. 
J.  and  D.  M.  Ward,  for  the  purpose  of  hav- 
ing their  Judgment  of  $2,000  and  costs  there- 
in of  $360.75,  against  him,  set  off  on  his 
Judgment  of  $7,512.57;  and  upon  the  hearing 
of  this  case  the  court  rendered  judgment 
in  favor  of  Foreman,  and  offset  such  Judg- 
ment and  costs,  and  ordered  the  same  to  be 
paid  by  crediting  those  amounts  on  the  Judg- 
ment of  Foreman.  This  was  on  April  3, 
1891,  at  an  adjourned  session  of  the  Jan- 
uary term  of  said  court  On  May  20,  1891, 
and  at  the  May  term  of  said  court,  M.  F. 
Harp  and  other  alleged  witnesses  in  the 
case  of  E.  J.  Ward  v.  D.  W,  Foreman  filed 
a  motion  in  the  case  of  Foreman  against  E. 
J.  and  D.  M.  Ward  (being  the  case  in  which 
the  set-off  had  been  made),  asking  the  court 
to  modify  the  Judgment  rendered  therein 
by  deducting  from  the  amount  set  off  their 
fees  in  the  case  of  Ward  v.  Foreman,  claim- 
ing that  they  were  a  part  of  the  $360.75 
which  had  been  offset.  Tlie  court  sustained 
the  motion,  and  ordered  the  judgment  mod- 
ified' as  asked.  Foreman  brings  the  cas^ 
to  this  court  for  review. 

The  record  in  this  case  discloses  the  fact 
that  the  case  presented  to  us  for  review  la 
the  case  of  D.  W.  Foreman,  Plaintiff  In  BTi 
ror,  V.  E.  J.  Ward  and  D.  M.  Wmi^  Defend-  • 
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anta  In  Error,  and  that  the  errors  com- 
plained of  were  committed  by  the  trial  court 
upon  a  motion  filed  In  that  case  by  certain 
parties  who  were  not  original  parties  to  the 
action  in  the  court  below.  Nor  do  we  think 
they  haye  been  made  parties  In  this  court 
They  are  not  made  parties  In  the  petition  In 
error,  either  by  name  or  otherwise,  nor  is 
there  any  appearance  by  any  one  for  them 
in  this  court  The  allegations  of  the  peti- 
tion In  error  are  directed  against  the  de- 
fendants in  error,  E.  J.  and  D.  M.  Ward, 
complaining  of  a  Judgment  against  D.  W. 
Foreman,  plalntlfT  in  error,  and  in  favor  of 
the  defendants  In  error,  or,  rather,  a  modi- 
fication thereof.  It  Is  true  that  the  case 
made  was  accepted  by  I.  O.  Pickering  as 
"attorney  for  the  motion,  and  of  the  paj> 
ties  making  the  said  motion,  herein,"  and 
that  notice  was  given  to  some  18  different 
parties  that  the  case  would  be  presented  for 
settlement  and  signing  to  the  Judge  of  the 
district  court  at  a  certain  date,  and  that 
such  notice  was  accepted  by  "I.  O.  Pickering, 
Attorney  for  the  Motion."  The  record  also 
discloses  that  in  the  case  of  Foreman 
against  Wards  there  was  a  motion  filed  by 
"M.  F.  Sharp,  John  Ewlng,  T.  K.  Morrill, 
Thomas  Rochester,  on  their  own  behalf  and 
on  behalf  of  all  the  other  witnesses  of  the 
plaintiff  In  the  case  of  E.  J.  Ward  y.  Fore- 
man," and  these  parties  are  named  among 
the  18  upon  whom  the  case  made  was 
served;  but  we  do  not  think  that  the  mere 
serving  of  a  case  made  upon  a  i)arty  Is, 
of  itself,  sufficient  to  make  them  parties  to 
the  record.  The  plaintiff  In  error  claims 
that  they  were  strangers  to  the  record  In  the 
court  below,  and  contends,  for  this  reason, 
that  they  were  not  entitled  to  any  consid- 
eration. If  this  be  true,  then  how  can  It 
be  said  that  they  are  parties  In  this  court, 
without  having  been  specially  made  so  and 
brought  In?  The  parties  at  whose  instances 
and  in  whose  favor  an  order  is  made  in  the 
district  court  are  necessary  parties  to  any 
proceeding  in  this  court  to  reverse  such 
order,  and  where  a  case  is  brought  to  this 
court  without  making  or  Joining  as  defend- 
ants in  error  the  parties  whose  rights  are 
sought  to  be  determined,  such  petition  In  er- 
ror must  be  dismissed.  Ferguson  v.  Smith, 
10  Kan.  394.  The  petition  in  error,  therefore, 
must  be  dismissed.  All  of  the  Judges  con- 
curring. 


CHICAGO,  R.  I.  &  P.  BY.  CO.  v.  CLONCH. 

(Court  of  Appeals  of  Kansaa,  Northern  Depart- 
meni,  E.  D.    Feb.  14,  1896.) 

Railway  Compakiks  —  Killing  Stock  —  Cattls 
gcabd— opijiioy  evidekcb. 

1.  When,  In  an  action  for  damages  against 
a  railway  company,  a  material  fact  to  be  deter- 
mined is  whether  the  railway  company  was 
guilty  of  negligence  In  failing  to  construct  a  cat- 
tle guard  across  its  track  where  it  intersects  a 


public  highway,  it  is  error  for  the  court  to  per- 
mit witnesses  to  testify  that  in  llieir  opinion  a 
cattle  guard  could  not  l>e  constructed  and  main- 
tained at  such  place  without  endangering  the 
lives  and  limbs  of  the  railway  employ^ 

2.  Where  a  railway  company  located  its 
depot  in  such  proximity  to  a  public  liigbway  that 
it  became  necessary  to  cross  the  same  by  a  side 
tracic,  in  the  necessary  use  of  wiiich  the  live* 
and  limbs  of  railway  employes  would  be  en- 
dangered should  4  cattle  tnuuxl  be  constructed 
at  the  place  where  the  track  intersects  the  higir 
way,  the  pro^ecy  of  such  location  cannot  be 
inquired  into  in  un  action  brought  by  a  private 
person  against  the  railway  company  to  recover 
damages  for  the  Idlling  of  stocif  which  strayed 
upon  the  line  of  the  road  because  of  the  want  of 
such  cattle  guard. 

(Syllabus  by  the  ConH.) 

Error  from  district  court,  Jackson  county; 
Robert  Crozier,  Judge. 

Action  by  C  CX  Clonch  against  the  C!liicago, 
Rock  Island  &  Pacific  Railway  C!ompany. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Modified. 

This  action  was  brought  to  recover  the  val- 
ue of  2  mules,  1  mare,  and  2  colts,  which  were 
killed  by  the  defendant  in  the  operation  of 
its  road  near  Strelght  Oeek,  a  small  station 
on  defendant's  line  of  road  in  said  county. 
The  particular  acts  of  negligence  which  plain- 
tiff alleged  in  his  petition,  and  ui>on  which  he 
based  his  right  to  recover  damages,  are  that 
defendant  had  failed  to  inclose  its  right  of 
way,  at  the  place  where  it  intersects  a  public 
highway,  with  a  good  and  lawful  fence,  to 
prevent  live  stock  from  being  on  the  track; 
and  that  those  operating  the  train  did  not 
cause  the  whistle  of  the  engine  to  be  sounded 
80  rods  before  reaching  the  highway,  nor  ex- 
ercise any  care  to  avoid  the  injury  complain- 
ed of;  and  that  these  animals,  without  the 
fault  of  plaintiff,  entered  the  public  highway, 
and  from  thence  upon  the  right  of  way,  on 
the  southeast  quarter  of  section  7,  township 
B,  range  16,  being  within  the  Inclosed  and 
improved  farm  of  L.  T.  Smith,  where  they' 
were  struck  by  a  passing  engine  and  killed. 
The  plaintiff  established  the  fact  thnt  the 
track  was  not  inclosed  with  a  good  and  law- 
ful fence  where  It  leaves  the  highway  in 
question.  In  fact,  there  was  no  controversy 
upon  this  point  The  accident  was  supposed 
to  have  occurred  about  4  o'clock  in  the  morn- 
ing of  November  14,  1890.  The  record  does 
not  show  that  any  one  saw  the  animals  after 
the  evening  of  November  13th  until  the  fol- 
lowing morning,  when  they  were  discovered 
by  the  defendant's  station  agent  on  the  right 
of  way  north  of  the  highway  on  the  said 
southeast  quarter  of  section  7;  four  of  them 
being  dead  and  the  other  one  badly  injured. 
The  court  sustained  an  objection  to  the  intro- 
duction of  any  evidence  upon  the  question  as 
to  whether  or  not  the  empioyte  of  the  rail- 
way company  observed  the  requirements  of 
the  statute  with  reference  to  sounding  the 
steam  whistle  at  ie<>st  80  rods  from  the  cross- 
ing, to  which  ruling  the  plaintiff  duly  except- 
ed. No  attempt  was  made  to  show  any  oth- 
er negligence  in  the  noanagement  of  the  train. 
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Tbe  defendant's  depot  is  located  on  the  N. 
W.  ^  of  section  18,  township  6,  range  16,  In 
Jackson  county,  and  Its  right  of  way  and 
railroad  track  tiaverses  diagonally  that  quar- 
ter section,  the  northwest  comer  of  the 
northeast  quarter  of  the  same  section,  and 
the  southeast  quarter  of  section  7,  which 
Joins  section  18  on  the  north.  Between  these 
sections  18- and  7  tbere  is  a  duly-established 
public  highway  40  reet  In  width,  which  Is 
also  traversed  by  defendant's  right  of  way 
and  railroad  track.  The  distance  from  tbe 
depot  to  a  point  where  the  railroad  track 
crosses  the  highway  is  about  1,200  feet,  and 
In  addition  to  tbe  main  track  tbe  defendant 
had  constructed  a  svitch,  or  what  is  termed 
a  "passing  track,"  about  13  feet  distant  from 
the  main  track,  and  parallel  thereto,  extend- 
ing from  a  point  several  hundred  feet  south- 
west of  the  <^epot  across  tbe  highway  to  a 
point  two  or  three  hundred  feet  north  of 
tbe  south  line  of  tbe  said  southeast  quarter 
of  section  7,  where  this  passing  track  is  join- 
ed to  tbe  main  track;  and  125  feet  beyond 
that  point  was  a  cattle  guard,  to  prevent  live 
stock  from  getting  upon  tbe  track  and  right 
of  way.  Tbe  railroad  company  introduced 
evidence  tending  to  show  that  that  part  of 
tbe  highway  which  is  traversed  by  tbe  right 
of  way,  tbe  main  track,  and  passing  track 
was  a  part  of  tbe  depot  and  switch  grounds 
of  the  company  as  located  by  tbem;  that  the 
depot  was  located  at  a  suitable  place  for  the 
accommodatiou  of  the  public  and  for  tbe  man- 
agement of  tbe  business  of  tbe  defendant; 
that  five  trains  pass  at  that  station  dally;  that 
much  of  the  local  switching  of  cars  is  done 
tbere;  that  as  many  as  five  trains  bad  been 
there  at  a  time;  tliat  it  was  necessary,  in  or- 
der to  properly  discharge  Its  duties  to  tbe 
public,  in  tbe  management  of  Its  business, 
that  the  depot  grounds  and  switch  yards.  In- 
cluding its  passing  track,  should  ext«id  over 
and  across  the  public  highway,  and  that  it 
could  not  construct  and  maintain  a  fence  or 
cattle  guard  on  either  side  of  tbe  highway 
across  Its  right  of  way  without  endangering 
the  Uves  of  Its  employes  while  engaged  In 
doing  tbe  necessary  switching  of  trains  at 
that  station.  Tbe  Jury  returned  a  general 
verdict  in  favor  of  the  defendant,  and  made 
the  following  special  findings  of  fact:  "Was 
there  anything  in  tbe  lay  of  tbe  land  or  oth- 
erwise to  interfere  with  or  prevent  tbe  de- 
fendant from  tbe  erection  of  cattle  guards  or 
other  barriers  at  the  place  where  its  road  en- 
ters said  land  of  Smith  where  tbe  animals  of 
the  plaintlfr  went  upon  said  right  of  way?" 
"Yes."  "Could  tbe  defendant  have  con- 
structed and  maintained  a  cattle  guard  at 
the  iwlnt  where  the  railroad  enters  the  south 
line  of  tbe  land  owned  by  Leonard  T.  Smith 
without  thereby  endangering  tbe  lives  of  Its 
employfisr'  "No."  The  plaintiff  In  due  time 
filed  his  motion  for  a  new  trial.  In  which  he 
alleged  that  the  verdict  was  not  sustained  by 
sufficient  evidence,  and  was  contrary  to  law, 
and  that  errors  of  law  occurred  at  tbe  trial 


to  which  tbe  plaintiff  duly  excepted.  Tbe 
hearing  ot  this  motion  was  continued  until 
tbe  next  term  of  court,  and  pending  the  hear- 
ing the  plaintiff  asked  leave  to  amend  his  pe- 
tition, which  application  was  also  continued 
until  tbe  next  term,  at  which  time  both  mo- 
tions were  aiiowed.  Tbe  plaintiff  then  filed 
bis  amended  petition,  In  which,  after  refer- 
ring to  all  the  allegations  of  the  original  pe- 
tition, and  making  tbem  a  part  of  the  amend- 
ed petition,  he  alleged  in  substance,  "by  way 
of  conforming  tbe  said  petition  to  the  facts 
proved,"  that  the  highway  across  which  tbe 
track  ran  diagonally  existed  long  prior  to  tbe 
construction  oi  tbe  railway,  and  that  the  sta- 
tion limits,  depot,  and  tracks  In  the  vicinity 
of  the  highway  were  established  and  con- 
structed in  disregard  of  tbe  needs,  conven- 
ience, and  the  safety  of  tbe  public  and  to 
property,  and  was  not  Justified  by  tbe  exi- 
gencies of  the  railway  service;  "and  that  by 
reason  of  tbe  premises  aforesaid  tbe  live 
stock  of  °:he  plaintiff,  going  upon  8a,ld  right 
of  way  as  aforesaid  without  plaintiff's  fault, 
were  killed,"  etc.  The  Journal  entry  (omit- 
ting the  caption)  reads:  "This  day  this  cause 
came  on  for  bearing  upon  the  motion  filed  by 
plaintiff  to  amend  his  petition  herein,  and 
also  upon  tbe  motion  of  the  plaintiff  for  a 
new  trial;  and  the  court,  after  bearing  argu- 
ments of  counsel,  and  being  fully  advised  In 
tbe  premises,  grants  leave  to  tbe  plaintiff  to 
file  an  amendment  to  his  petition  herein  In- 
stanter,  which  Is  done,  to  which  ruling  and 
decision  of  the  court  the  plaintiff  at  tbe  time 
duly  excepted,  and  thereupon  tbe  court  sus- 
tained tbe  application  of  the  said  plaintiff  for 
a  new  trial  herein  and  set  aside  the  verdict 
and  findings  of  the  Jury  originally  rendered 
in  this  action,  to  which  ruling  and  decision 
of  tbe  court  tbe  said  defendant  at  the  time 
duly  excepted,  and  thereupon,  for  good  cause 
shown,  the  said  defendant  is  granted  forty 
days  herefrom  In  which  to  make  and  serve 
upon  tbe  plaintiff -herein  a  case  made  for  the 
supreme  court,  and  this  cause  is  continued 
until  the  next  term  of  this  court"  Tbe  de- 
fendant has  brought  the  case  here,  complain- ' 
Ing  of  the  ruling  of  the  court  in  allowing  the 
plaintiff,  after  trial,  and  after  a  verdict  bad 
been  rendered,  to  file  an  amendment  to  his 
petition,  and  then  granting  a  new  trlaL 

M.  A.  Low,  W.  F.  Evans,  and  Hayden  & 
Hayden,  for  plaintiff  in  error.  James  H. 
Lowell,  for  defendant  In  error. 

CLARK,  J.  (after  ctating  the  facts).  Tbe 
record  shows  that  tbe  amendment  to  the  pe- 
tition was  aiiowed  "in  order  to  conform  tbe 
petition  to  tbe  facts  proved,"  but,  even  if  the 
original  petition  had  contained  all  of  the  al- 
legations of  the  amended  petition,  the  Jury 
could  not,  under  tbe  evidence,  have  found 
otherwise  than  In  favor  of  tbe  defendant 
How,  then,  can  It  be  said  that  tbe  amend- 
ment conformed  the  petition  to  tbe  fbcts 
proved?   It  might  with  much  more  propriety 
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be  said  that  the  anegatlons  of  the  amended 
petition  were  clearly  controverted  by  the  evi- 
dence. If  the  question  presented  by  the 
amendment  could  be  properly  litigated  In  a 
case  of  this  kind,  the  plaintiff  In  error  ought 
not  to  complain  that  this  amendment  was  al- 
lowed, as  the  railway  company,  over  the  ob- 
jection of  the  defendant.  Introduced  evidence 
tending  to  rebut  the  allegations  of  the  amend- 
ed petition.  But  we  do  not  think  the  quech 
tion  presented  by  this  amendment  could  be 
properly  Utl^ted  In  this  action.  The  right 
of  locating  the  railroad,  the  depot,  the  depot 
grounds,  the  switch  and  passing  tracks  was 
vested  by  law  In  the  railroad  company  In  the 
first  instance.  The  act  of  k>catlon  was  not 
void,  and,  If  it  was  voidable,  the  state  only 
coold  call  the  company  to  account  (or  it. 
Wood,  By.  Law,  {  227;  Ballroad  Co.  t.  Young, 
33  Pa.  St  175;  EaUroad  Co.  v.  Speer,  56  Pa. 
at  325;  Chicago,  B.  I.  &  P.  B.  Co.  t.  City  of 
Joliet.  79  lU  25;  Ballroad  Co.  ▼.  Dunbar,.  100 
lU.  110;  McGrath  v.  Ballroad  Co.  (Mich.)  24 
N.  W.  85^  WhUe  we  think  the  court  ecred 
In  allowing  this  particular  amendment  to  the 
petition,  and  while  we  would  not  hesitate  to- 
reverse  the  decision  of  the  trial  court  in 
granting  a  new  trial  If  it  clearly  appealed 
from  the  record  that  a  new  trial  was  granted 
solely  to  enable  the  plaintiff  below  to  Intro- 
duce evidence  in  support  of  the  allegations 
of  negligence  which  were  not  included  in  the 
original  petition,  still  It  must  be  remembered 
that  the  grounds  set  up  in  the  motion  for  a 
new  trial  are  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence,  and  was  con- 
trary to  law;  and  that  errors  of  law  occurred 
al  the  trial,  to  which  the  plaintiff  duly  ex- 
cepted; and,  for  aught  that  .appears  in  the 
record,  the  court  may  have  granted  the  new 
trial  partly  on  these  grounds.  The  defend- 
ant in  error  ineists  that  the  court  erred  both 
in  the  admission  and  rejection  of  evidence 
offered  at  the  trtal,  and  that  although  it  may 
be  said  the  verdict  as  returned  is  sustained 
by  the  evidence,  the  findings  were  influenced 
by  the  errors  of  the  court  in  the  admission  of 
evidence.  We  think,  under  the  circumstan- 
ces of  this  case,  the  court  properly  ruled  that 
It  was  immaterial  whether  the  defendant  did 
or  did  not  sound  the  steam  whistle  at  least 
three  times  80  rods  from  the  crossing.  There 
was  no  proof  that  any  one  was  in  charge  of 
the  stock,  nor  as  to  whether  they  were  on  or 
off  the  railroad  track  or  on  the  highway  at  the 
time  the  train  was  80  rods  from  the  crossing; 
The  failure  to  comply  with  the  statute  would 
not  render  the  company  liable  to  the  owner 
of  the  stock  injured  unless  it  was  shown  that 
the  injury  resulted  from  a  failure  to  comply 
with  the  statute  in  this  respect  The  supreme 
court  of  Indiana,  In  Ballway  Co.  v.  Green,  22 
N.  E.  327,  in  construing  a  statute  similar  to 
our  own,  said:  "It  is  manifestly  not  the  ob- 
ject or  purpose  of  the  statute  to  require  this 
signal  for  the  purpose  of  frightening  animals 
which  may  stray  upon  the  crossing,  as  the 
law.  does  not.  permit  cattle  to  run  at  large  in 


tbe  highways  of  the  state;  aad  the  presump- 
tion is  that  none  will  be  upon  tbe  highway, 
and.  If  they  wore,  they  would,  no  doubt,  be  as 
liable  to  become  frightened  at  the  approach- 
ing train  as  by  the  signal  required.  *  *  * 
We  cannot  presume,  or  the  inference  cannjt 
be  drawn,  that  the  cow  r^nained  on  the 
track  notwithstanding  the  ncdse  of  the  ap- 
proaching train,  the  ringing  ta  the  bell,  the 
shining  headlight  of  the  engine  coming  at  a 
rapid  rate  of  speed  towards  her;  but  If  the 
whistle  had  been  sounded,  afae  woold  hare 
left  the  track,  and  avoided  instant  death." 
The  plaintiff  having  established  his  owna<- 
shlp  of  the  stock,  the  Injury  resulting  from 
their  contact  with  a  peesing  engine  on  the 
right  of  way  at  a  place  other  than  a  public 
highway  which  tbe  defendant  had  not  Incloe- 
ed  with  a  good  and  lawful  fence  to  prevoit 
animals  from  being  thenon,  in  m^tee  to  de- 
feat a  recovery  it  devolved  upon  the  railroad 
eompany  to  sliow  either  contrUwtory  negli- 
gence en  tbe  part  of  tbe  plaintiff,  or  that  it 
was  not  required  to  indoae  its  track  at  the 
porticttlar  place  where  the  anlmalw  entered  U* 
right  of  way  from  the  highway.  Tbe  joiy 
found  that  the  plaintiff  was  not  goiity  ot 
negligence  contributing  to  the  tnjuiry. 

The  defendant  propounded  to  several  of  its 
wltneeaeii  the  foUowlng  question:  "State 
whether  or  not  a  cattle  guard  could  be  con- 
structed or  maintained  at  the  point  where 
tbe  railroad  Intersects  the  south  line  of  the 
L.  T.  Smith  land,  on  the  north  ride  of  the 
bighwayi  without  endangering  the  lives  or 
limbs  of  railroad  employes.  The  court  over 
the  objection  of  the  plaintiff,  permitted  the 
witnesses  to  answer  the  question,  and  an  ex- 
ception was  saved  to  the  ruling  of  the  court 
The  jury  were  instructed  that  if  the  defend- 
ant located  Its  depot  at  a  suitable  place,  and 
it  was  necessary  that  it  should  construct  its 
maiu  track  and  passing  track  across  the  high- 
way in  order  to  properly  manage  its  business 
in  the  public  Interest  It  would  have  a  right 
to  do  so;  and  that  if  a  fence  or  cattle  guard 
along  the  margin  of  tbe  lilghway  could  not  be 
constructed  without  interfering  with  the  safe 
management  of  the  trains  with  reference  to 
the  employes  of  the  railroad  company,  the 
law  would  dispense  with  such  fence  or  cattle 
guard  at  that  place;  and  that  it  was  for  the 
jury  to  determine  whether  or  not  the  passing 
track  was  properly  constructed, — was  of 
proper  length  for  the  convenient  operation  of 
the  railroad  with  reference  to  the  public  In- 
terest—and, if  it  was,  that  then  they  should 
determine  from  the  evidence  whether  it 
would  have  been  proper  for  the  defendant  In 
view  of  all  the  circumstances  of  the  case,  to 
have  constructed  a  fence  or  cattle  guard  on 
the  north  side  of  the  highways;  and  that 
would  depend  on  tbe  determination  of  the 
question  as  to  whether  a  fence  or  cattle  guard 
at  that  place  would  have  interfered  with  the 
safe  management  of  the  trains  with  reference 
to  the  employta  of  the  railway  company.  It 
will  thus  be  seen  tbat  under  the  instructions 
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the  main  question  to  be  decided  by  the  jury 
was  one  upon  which  the  wltneases  'were  al- 
lowed to  express!  on  opinion.  The  witnesses 
had  not  shown  any  peculiar  qnallflcations  to 
testify  upon  this  question,  except  that  they 
were  railroad  employes,  including  a  civil  ea- 
glneer,  brakemen,  locomotive  engineers,  and 
a  station  agent  In  fact.  It  required  no  spe- 
cial skill  or  training  to  ascertain  whether  a 
cattle  guard  at  the  place  In  question  would 
have  been  dangerous  to  defendant's  employte. 
It  is  not  apparent  why  these  witnesses  could 
not  have  tesafled  as  to  the  manner  of  the 
construction  of  cattle  guards,  the  location  of 
the  tracks,  the  uses  made  of  them,  and  stat- 
ed any  other  facts  which  would  tend  to  show 
that  a  cattle  guard  across  or  under  the  tracks 
in  the  station  grounds  or  switch  yards,  or  at 
the  particular  place  In  question,  would  be 
dangerous  to  employes  of  the  railway  com- 
pany; and  the  Jury,  upon  such  testimony, 
would  have  been  able  to  draw  reasonably 
correct  conclusions  with  reference  thereto, 
without  the  aid  of  the  opinions  of  the  wit- 
nesses. "If  the  relation  of  facts  and  their 
probable  result  can  be  determined  without 
special  skill  or  study,  the  facts  themselves 
must  be  given,  and  the  Jury  left  to  draw  con- 
clusions or  inferences."  Railway  Co.  v.  Bltz, 
33  Kan.  401,  6  Pac.  533.  In  Raitaroad  Co.  y. 
Modesitt,  24  N.  £}.  986,  the  supreme  court  of 
Indiana  held  that  in  a  suit  for  horses  killed 
by  getting  upon  the  railroad  track  at  a  cross- 
ing where  no  cattle  guard  was  maintained 
the  evidence  of  a  witness  that  a  cattle  guard 
could  not  be  malntajied  there  without  Injur- 
ing defoidant's  employes  was  properly  ex- 
cluded; the  court  saying:  "The  railway  com- 
pany was  entitled  to  prove  the  condition  of 
the  tracks,  their  location,  the  use  made  of 
them,  and  the  like  facts;  but  It  was  not  enti- 
tled to  the  opinion  of  a  witness  that  the  con- 
struction of  a  cattle  guard  would  make  the 
use  of  the  tracks  dangerous.  In  Railway  Co. 
V.  Hale,  83  Ind.  79,  which  was  an  action  to 
recover  damages  for  Idlllng  a  horse,  the  evi- 
dence tended  to  show  that  the  animal  was 
killed  by  a  freight  train  on  the  railroad.  The 
principal  contention  was  whether  the  rail- 
road could  have  properly  been  fenced  at  the 
place  where  the  horse  entered  upon  the  track 
and  was  killed.  The  court  held  that  It  was 
not  competent  to  take  the  opinion  of  witness- 
es, but  that  the  jury  must  be  left  to  decide 
that  question  upon  the  facts  proved."  See, 
also,  Bliss  V.  WUbraham,  8  Allen,  5G1;  Mul- 
downey  v.  Railroad  Co.,  36  Iowa,  462;  Rail- 
road Co.  V.  Zumbaugh  (Ind.  App.)  39  N.  E. 
1058;  Montgomery  v.  Scott,  34  Wis.  845; 
Turnpike  Co.  v.  Coover,  26  Ohio  St  520; 
Couch  V.  Railroad  Co.,  22  S.  C.  557;  Raifa-oad 
Co.  V.  Greeley,  23  Fost.  (N.  H.)  237;  City  of 
Topeka  V.  Sherwood,  39  Kan.  698,  18  Pac 
933;  City  of  Junction  City  v.  Blades,  1  Kan. 
App.  85,  41  Pac.  677.  For  the  reasons  as- 
signed, the  order  allowing  the  amendment  to 
the  petition  will  be  reversed,  while  the  order 
granting  a  new  trial  will  be  affirmed. 


WALKER  et  al.  v.  DOUGLAS  et  aL 

(Court  of  Appeals  of  Kansas.  Northern'  Depart- 
ment E.  D.    Feb.  14,  1896.) 

Tax  Dbbd— Vaudrt. 
A  tax  deed  <<  not  invalid  from  the  mere 

fact  that  a  paM  of  the  taxes  for  which  the  land 
was  lold  was  a  tax  levied  for  the  preceding 
year,  but  not  extended  npon  the  tax  rolls  for 
that  year,  if  such  tax  was  otherwise  a  legal 
charge  upon  the  land. 
(Syllabus  by  thi.  Ck>nrt.) . 

Error  from  district  court,  Jackson  county; 
Robert  Croder,  Judge. 

Action  by  A.  D.  Walker  and  others  against 
John  C.  Douglas  and  others.  Judgment  for 
defendants.  Plaintiffs  bring  error.  Revers- 
ed. 

The  plalntUts  in  error  (plaintUCs  below) 
brought  this  action,  claiming  title  to  the  real 
estate  in  controversy  under  and  by  virtue  of 
iwo  tax  deeds.  The  first  Is  based  upon  the 
sale  of  said  land  for  delinquent  taxes  of  the 
year  1886,  which  is  in  statutory  form,  and 
recorded  on  September  10,  1889;  and  the  sec- 
ond upon  the  sale  of  the  same  land  for  delin- 
quent taxes  for  the  year  1886,  which  is  In 
statutory  form,  and  includes  the  taxes  of 
1887  and  1888,  and  recorded  on  March  4,  1891. 
PUintltCs  In  their  petition,  in  addition  to 
their  claim  of  ownership,  aver  that  defend- 
ants have  been  wrongfully  receiving  all  the 
rents.  Issues,  and  profits  of  the  land  since 
September  9,  1S89,  whi^  the  plaintUfs,  as  the 
absolute  owners,  were  entitled  to,  and  that 
they  were  of  the  value  of  $300.  Defendants 
answered  by  general  denial.  Trial  had  be- 
fore the  court  upon  the  issues  thus  Joined. 
Special  findings  of  fact  and  conclusions  of 
law  returned  by  court  Judgment  rendered 
thereon,  declaring  the  deeds  void,  and  assess- 
ing costs  against  the  plaintitCs. 

James  H.  Lowell,  for  plalntlfCs  in  error. 
John  C  Douglas,  for  defendants  in  error. 

GILKHSON,  P.  J.  (after  stating  the  facts). 
This  cause  comes  here  iipon  error  in  the  find- 
ings of  fact  conclusions  of  law,  and  Judg- 
ment The  court  found  that  each  of  the  tax 
deeds  was  invalid.  "(1)  That  the  tax  deed 
Issued  upon  the  sale  for  the  taxes  of  1885  is 
invalid  because  there  was  Included  in  such 
taxes  a  township  road  tax  levied  In  1884,  un- 
der the  eighth  subdivision  of  section  22,  c. 
110,  Comp.  Laws  1879,  and  carried  over  to 
and  added  to  the  taxes  of  1883;  such  road 
tax  being  Illegal  because  the  said  subdivision 
of  section  22  was  unconstitutional.  That  the 
tax  deed  issued  upon  the  sale  for  the  taxes 
of  1885  is  invalid  because  a  township  road 
tax,  levied  In  1885,  was  not  collected  as  other 
taxes  levied  for  that  year,  but  was  carried 
over  to  1886,  and  constituted  a  part  of  the 
taxes  for  which  the  land  was  sold  in  the  lat- 
ter year."  No  other  reasons  are  assigned. 
As  to  the  first  tax  deed,  we  think  the  decision 
of  the  court  Is  correct.  It  is  conceded  by  de- 
fehddnts  Id  error  that  secaon  22,  c.  110, 
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Comp.  Laws  1879,  was  declared  nnconstlta- 
tlonal  by  the  supreme  court  of  this  state  In 
Railway  Co.  v.  CbampUn,  37  Kan.  682,  16 
Pae.  222;  but  they  contend  that  the  assump- 
tion of  the  court  In  its  findings  of  fact  that 
these  taxes  were  levied  under  that  law  was 
erroneous,  and  Is  not  warranted  by  the  find- 
ings of  fact.  The  testimony  is  not  preserved 
In  the  record,  and  the  findings  of  the  court 
upon  this  proposition  are  conclusive  upon  us. 
We  shall  treat  It,  then,  as  a  tact  that  these 
taxes  were  so  levied. 

An  unconstitutional  act  Is  not  a  law.  It 
confers  no  rights;  it  imposes  no  duties;  it  af- 
fords no  protection;  it  creates  no  office;  it 
is,  in  legal  contemplation,  as  inoperative  as 
though  it  had  never  been  passed.  As  to  the 
second  tax  deed,  the  court  held  it  was  In- 
valid for  the  reason  that  a  township  road  tax, 
levied  in  1S8Q,  was  not  collected  as  other  tax- 
es levied  for  that  year,  bat  was  carried  over 
to  1886,  and  constituted  a  part  of  the  taxes 
for  which  the  land  was  sold  in  the  latter 
year.  At  the  time  this  tax  was  levied  there 
were  in  force  the  Laws  of  1885  and  1874. 
Conceding  this  to  be  true,  we  think  that  the 
carrying  over  of  the  taxes  to  the  following 
year  would  be  but  a  mere  irregularity  without 
prejudice  to  the  taxpayer. 

There  is  no  contention,  nor  does  the  court 
find  in  this  case,  tliat  the  land  in  controversy 
was  not  subject  to  taxation,  or  that  the  taxes 
were  Illegally  levied  for  the  year  1885.  The 
law  in  force  at  the  time  this  tax  was  levied 
(section  85,  c.  &i.  Laws  1876)  Is  as  follows: 
"All  taxes  shall  be  due  on  the  first  day  of 
November  of  each  year.  A  lien  for  all  taxes 
shall  attach  to  the  real  property  subject  to 
the  same,  on  the  first  day  of  November  in  the 
year  in  which  said  taxes  are  levied,  and  such 
lien  shall  continue  until  snch  taxes,  penal- 
ties, charges  and  interest,  which  may  have 
accrued  thereon  shall  be  paid  by  the  owner 
of  the  property,  or  other  person  liable  to  pay 
the  same."  We  think  that  the  language  of 
this  section  is  perfectly  plain.  "A  lien  for 
all  taxes  shall  attach  to  the  real  property, 
snbject  to  the  same,  on  the  first  day  of  No- 
vember;" that  is,  when  a  tax  is  levied,  and 
the  Ist  day  of  November  has  arrived.  It  then 
becomes  a  lien,  and  continnm  so  to  be  untU 
paid.  The  defendants  In  error  do  not  at- 
tempt to  show  that  for  1885  they  had  paid  all 
of  the  taxes  except  this,  but,  on  the  contrary, 
the  record  shows  that  none  of  the  taxes  upon 
the  real  estate  in  controversy  were  paid  for 
that  year,  or  for  two  years  subsequent  there- 
to. And  section  54  of  the  act  of  1876  makes 
it  the  dnty  of  all  county  clerks  to  cause  all 
lands  in  their  respective  counties  that  for 
any  reason  have  escaped  taxation  for  any 
former  year  or  years,  when  the  same  were 
liable  for  taxation,  to  place  the  same  upon 
the  tax  roll,  and  charge  up  or  carry  out  as- 
sessments against  said  lands.  And  section 
55  provides  "that  the  taxes  charged  up  under 
the  provisions  of  section  54  shall  be  collected 
In  the  same  manner  as  other  taxes  levied 


upon  said  real  estate."  This  case  might 
stand  quite  different  if  the  owners,  or  If  the 
defendants  in  error,  they  claiming  to  be  the 
owners,  had  paid  or  offered  to  pay  the  taxes 
for  1885,  or  if  they  had  paid  all  of  the  taxes 
for  1885,  and  this  had  been  omitted  from  the 
roll  of  that  year,  or  If  they  had  changed 
ownership  other  than  by  will,  inheritance,  or 
gift  But  these  conditions  do  not  exist.  The 
law  is  very  careful  to  prevent  the  escape 
from  taxation  of  any  person.  All  must  beat 
their  fair  share  of  the  public  burden,  and  no 
one  should  be  permitted  to  escape  taxation 
merely  because  of  some  irregularity  In  the 
assessment  or  elsewhere.  And  we  do  not 
think  that  the  party  who  has  contributed  to 
the  public  revenue  should  be  deprived  of  the 
benefits  that  he  has  derived  by  a  mere  irreg- 
ularity, and  particularly  where  the  purchase 
price  paid  is  for  a  removal  by  a  lien  created 
by  express  terms  of  the  statute.  The  most 
that  can  be  said  of  this  transaction  would  he 
that  It  Is  a  mere  irregularity,  and  that  no  one 
has  been  prejudiced  thereby.  The  man  who 
fails  to  pay  his  taxes  Is  not  complying  with 
the  duties  Imposed  upon  him  by  law,  and 
cannot  be  said  to  be  without  blame.  We 
think,  therefore,  that  the  court  erred  in  its 
second  conclusion  of  law  as  to  the  tax  deed 
Issued  upon  the  sale  for  delinquent  taxes  of 
1886.  The  Judgment  in  this  case  will  there- 
fore be  reversed,  and  cause  remanded  for  far- 
ther proceedings  in  accordance  with  the 
views  herein  expressed.  All  the  Judges  con- 
curring. 


BOOOE   V.  BITCHim 
(Coort  of  Appeals  of  Kansas,  Northern  Depart- 
ment B.  D.    Feb.  14,  1896.) 

Stkotmbnt— Rights  of  Holdeb  of  iNVixiD  Tax 
Dbeu. 

1.  In  an  actioci  for  the  recovery  of  posKs- 
sion  between  the  holder  of  a  tax  deed  and  the 
owner  of  the  land,  if  the  tax  deed  be  adjodced 
invalid,  the  holder  of  the  deed  is  entitled  to  re- 
cover, and  the  successful  party  should  be  ad- 
judged to  pay,  the  full  amount  of  all  taxes  paid 
on  such  land,  with  interest  and  costs  aa  al- 
lowed by  law  up  to  the  date  of  said  tax  deed,  in- 
cluding the  coat  of  such  deed  and  the  recording 
of  the  same,  with  Interest  on  such  amount  at 
the  rate  of  20  per  cent  per  annum. 

2.  In  such  action  it  is  not  proper  for  the 
court  to  inquire  into  the  correctness  of  the  as- 
sessed valuation  of  the  land,  for  the  purpose  of 
showing  the  amount  af  taxes  justly  chargeable 
thereon,  and  to  reduce  the  amount  of  taxes  re- 
coverable by  the  holder  of  the  invalid  tax  deed. 

(Syllabus  by  the  Court) 

Error  from  circuit  court,  Shawnee  county; 
3.  B.  Johnson,  Judge. 

Action  by  H.  D.  Booge  against  Hale  Rit- 
chie. Judgnnent  for  plaintiff,  who  moved  for 
a  new  trial.  Motion  overruled,  and  plaintiff 
brings  error.     Reversed. 

On  the  26th  of  October,  1888,  the  plain- 
tiff in  error  commenced  his  action  in  the 
district  court  of  Shawnee  county,  Kan. 
(which  was  afterwards  duly  transferred  to 
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-the  dicolt  court  of  said  connty),  in  eject- 
ment, against  the  defendant,  for  the  recoT- 
•ety  of  certain  real  estate  In  said  county 
under  and  by  virtue  of  a  tax  deed.  In 
1881  the  real  estate  In  controversy  was  ovn- 
■ed  by  defendant,  and  was  subject  to  taxa- 
tion. The  taxes  for  that  year  not  being  paid, 
the  land  was,  in  1885,  at  a  regular  tax 
sale,  sold  by  the  treasurer  of  Shawnee  coun- 
ty to  one  C.  D.  Long,  for  the  sum  of  $59.14. 
He  shortly  after,  for  the  same  amount,  sold 
and  assigned  the  tax-sale  certificate  to  the 
plaintiff,  to  whom,  on  the  31st  of  Septem- 
1}er,  1888,  was  issued  a  tax  deed.  Upon 
the  trial  of  this  cause  by  the  aaid  circuit 
court  on  the  17th  of  June,  1891,  the  court 
fonnd  that  plaintiffs  tax  deed  was  invalid 
and  conveyed  no  title,  and  rendered  Judg- 
ment against  him  in  favor  of  the  defend- 
ant for  costs  of  suit  The  plaintiff  moved  the 
'Conrt  at  said  trial  for  an  allowance  of  the 
taxes  paid  by  him,  and  that  the  defendant 
be  adjudged  to  pay  the  same,  together  with 
the  interest  and  costs  allowed  by  law. 
amonntlng  in  all,  at  that  time,  to  the  sum  of 
^160.  On  the  hearing  of  this  motion,  the 
court,  over  the  objection  of  the  plaintiff, 
permitted  the  defendant  to  introduce  testi- 
mony to  show  that  the  real  estate  had  been 
assessed  too  high  by  the  township  trustee 
In  1884,  and,  as  a  result  of  such  testimony, 
the  court  found  that  In  that  year  the  proi>- 
erty  did  not  exceed  In  value  $260,  and  de- 
cided the  plaintiff  should  recover  of  and  from 
the  defendant,  on  account  of  the  taxes  so 
paid  by  him,  the  sum  of  $9.40,  instead  of 
$100,  which  would  be  the  amount  due,  com- 
puted on  the  basis  of  the  amount  of  taxes 
actually  paid.  There  Is  no  dispute  about 
the  full  amount  of  taxes  paid  on  such  lands 
by  plaintiff,  and  the  court  found  tliat  the 
amount  paid  was  $59.14.  There  is  no  dis- 
pute about  the  amount  of  Interest  and  the 
costs  allowed  by  law.  The  plaintiff  ex- 
<%pted  to  the  decision  of  the  court,  and  filed 
a  motion  for  a  new  trial,  which  was  ovei^ 
ruled,  and  excepted  to,  and  now  brings  the 
case  here  for  review. 

Vance  &  Campbell,  for  plaintiff  in  error. 
B.  E.  Cheaney  &  E.  G.  Wilson,  for  defendant 
In  error. 

GILKESON,  P.  J.  (after  stating  the  facts). 
The  errors  assigned  are:  (1)  The  court  err- 
ed in  overruling  the  plaintiff's  motion  to  be 
allowed  the  full  amount  of  taxes  so  paid 
by  him,  with  interest  and  costs  allowed  by 
law;  (2)  the  court  erred  in  admitting  tes- 
timony, over  plaintiff's  objection,  to  show 
the  excessive  assessment  In  1884  by  the 
township  trustee;  and  (3)  the  court  erred 
in  overruling  plaintlfrs  motion  for  a  new 
trial,  and  in  rendering  Judgment  for  only 
$9.40,  when,  according  to  the  law  of  the 
land,  the  Judgment  should  have  been  for 
$160. 

Paragraph  6996  of  the  General  Statutes  of 
1888  reads  as  follows:     "If  the  holder  of 


a  tax  deed  *  *  *  be  defeated  in  an  action 
by  or  against  him  for  the  recovery  of  lands 
sold,  the  successful  claimant  shall  be  adjudg- 
ed to  pay  to  the  holder  of  the  tax  deed  the 
full  amount  of  all  taxes  paid  on  such  lands, 
with  interest  and  costs  as  allowed  by  law 
up  to  the  date  of  said  tax  deed,  including 
the  cost  of  such  deed  and  the  recording  of 
the  same,  with  Interest  on  such  amount  at 
the  rate  of  20  per  cent  per  annum."  While 
the  language  of  the  statute  is  very  broad, 
or,  as  was  said  in  Jackson  v.  CbaUlss,  41 
Kan.  258,  21  Pac.  87,  the  terms  thereof  are 
sweeping  and  vigorous,  yet  they  mean  pre- 
cisely what  they  say,  viz.  "that. the  party 
paying  the  taxes,  or  holder  of  a  tax  deed^ 
when  defeated  in  an  action,  shall  be  enti- 
tled to  recover  the  full  amount  of  taxes 
paid,  with  interest  and  costs  as  allowed  by 
law."  Not  such  portion  of  them  as  a  court 
may,  years  after,  reassess;  not  a  part  of 
them,  but  the  full  amount  paid.  And  the 
court  had  no  authority  to  go  back  and  hear 
evidence  on  the  value  of  the  real  estate, 
and  virtually  usurp  the  office  of  township 
trustee  for  the  time,  and  reassess  the  prop- 
erty, to  the  prejudice  of  the  purchaser,  who 
is  in  no  way  to  blame  for  the  excessive  as^ 
sessment  in  the  first  place,  even  if  it  was 
fraudulent.  What  difference  can  it  make 
to  him  what  the  reason  is  that  renders  his 
deed  invalid?  He  Innocently  and  in  good 
faith  Invested  his  money  on  the  assurance 
of  the  law  that,  should  he  be  defeated  in 
his  title  to  th9  land  for  any  reason,  he 
should  recover  the  amount  he  had  Invested, 
with  interest  and  coste;  and  our  supreme 
court  has  repeatedly  and  uniformly  so  held 
the  law  to  be. 

It  is  admitted  that  this  land  was  subject 
to  taxation  for  the  year  1884.  There  was 
no  dispute  as  to  the  amount  of  taxes  paid, 
nor  the  amount  of  Interest  and  costs  as  al- 
lowed by  law.  It  was  the  dnty  of  the  de- 
fendant to  pay  his  taxes,  and,  if  they  were 
erroneously  assessed,  it  was  his  duty  to 
have  the  mlsteke  corrected  in  the  way  pro- 
vided by  law,  or  suffer  the  consequences  of 
his  neglect  in  the  matter.  As  between  him 
and  a  purchaser  at  a  tax  sale,  he  is  the 
least  innocent  of  the  two,  and  should  be  the 
one  to  suffer,  if  either.  He  cannot  say  to 
a  court  of  equity  "that  he  is  free  from 
blame."  He  has  permitted  his  lands  to  be 
sold  for  nonpayment  of  taxes,  and  to  per- 
mit a  court  to  play  assessor  at  this  late  date, 
and  leave  the  plaintiff,  who  has  expended 
his  money  on  the  strength  of  the  public 
record,  without  any  remedy  for  the  wrong 
done  him,  is  certainly  beyond  equity  and 
good  conscience;  and,  If  the  decision  in 
this  ease  were  permitted  to  stend  as  correct, 
It  would  practically  abrogate  said  paragraph 
6996.  In  Coonradt  v.  Myers,  31  Kan.  31,  2 
Pac.  858,  the  court  says:  "In  an  action 
for  the  recovery  of  possession  between  the 
holder  of  a  tax  deed  and  the  original  owner 
of  the  land,  if  the  tax  title  Is  adjudged  in- 
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Talid,  can  the  holder  of  such  title  recorw 
all  the  taxes  theretofore  paid  by  him,  with 
Interest,  or  can  he  only  recover  those  paid 
'Within  three  years  prior  to  the  commence- 
ment of  the  action?  This  question  must  be 
answered  In  favor  of  the  recovery  of  all  taxes; 
and,  if  this  were  not  the  trae  rule  of  con- 
etruction,  the  Inducement  to  Invest  in  tax 
sales  would  be  wonderfully  abridged.  The 
theory  upon  which  this  court  has  acted, 
which  is  the  general  rule  of  construction  in 
other  states,  and  which  ia  the  obvious  pol- 
icy of  our  statutes,  is  to  Becure  to  tlte  tax- 
payer either  the  land,  or  his  tax  Investment 
with  its  large  statutory  interest  In  that 
way  It  compels  the  prompt  payment  of 
taxes,  by  holding  ont  large  Inducements  to 
tax  purchasers  to  Invest  upon  the  delin- 
quencies of  original  holders."  Under  the  rul- 
ing of  the  court  below,  the  plaintiff  not  only 
lost  the  land,  but  lost  nearly  all  of  his  in- 
vestment; this  through  no  fault  of  his,  and 
In  the  face  of  a  statute  that  expressly  says 
be  shall  recover  the  full  amount  of  taxes 
paid  on  such  lands,  with  all  the  interest  and 
costs,  without  the  restriction  of  limitation 
of  any  kind  or  character.  The  position  tak- 
en by  the  defendant  in  error  Is  not  only 
novd,  bat  nnauttaorlzed  by  law.  "Bquity 
has  no  jurisdlctlcn  under  its  general  power 
to  correct  merely  unequal  or  unjust  assess- 
ments, where  there  Is  a  statutory  board  that 
may  do  so."  Cooley,  Tax'n,  H  328,  829; 
Rhoads  v.  Cushman,  45  Ind.  85.  He  has  not 
attempted  to  take  advantage  of  any  of  the 
remedies  afforded  him  by  statute.  The 
county  board  of  equalization  is  authorized 
at  its  meetings  to  correct  and  equalize  the 
assessment  made,  and  at  such  times  the 
owner  of  such  property  has  an  opportunity 
for  a  hearing  at  which  to  contest  the  legality 
of  the  assessment;  and  the  statute  further 
provides  a  remedy  by  injunction  to  enjoin 
the  illegal  levy  of  any  tax,  charge,  or  as- 
sessment, or,  if  the  levy  has  been  made,  to 
enjoin  the  collection,  or  any  proceeding  to 
enforce  the  same,  if  commenced  within  the 
time  limited  by  law.  None  of  these  remedies 
had  the  defendant  thought  fit  to  evoke,  but 
has  lain  quietly  by  for  more  than  six  years 
without  complaint.  We  think  the  plaintiff 
is  entitled  to  all  the  taxes  which  he  paid^ 
and  all  interest  and  costs,  as  allowed  by  law. 
The  Judgment  In  this  case  will  therefore 
be  reversed,  and  cause  remanded,  with  in- 
structions to  render  the  Judgment  herein  in 
accordance  with  the  views  herein  expressed. 
All   the  Judges  concurring. 


MOBTGAOB  TRUST  00.   OP  PBNNSTIi- 

VANIA  ▼.  FLEMING  at  al. 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment. B.  D.    Feb.  14,  1896.) 
Obant  at  N«w  Tbiai/— BSTiBvr  os  Afpbau 
Where  the  trial  court  sustains  a  motion 
for  a  new  toial  on  the  gronnd  that  the  ver- 


dict of  the  Jury  is  not  supported  by  the  evidence, 

and   the  recbrd   discloses    conflicting  tcstimonj 
from  which  different  condnsions  might  reason- 
ably be  drawn,  sadi  ruling  will  not  be  disturbed 
by  this  court. 
(Byllabaa  by  the  Ooort.) 

Error  from  district  court,  Pottawatomie 
county;  William  Thomson,  Judge. 

Action  by  the  Mortgage  Trust  Company  of 
Pennsylvania  against  W.  3.  Fleming  and 
others.  Verdict  for  plaintiff.  From  an  or- 
der granting  a  new  trial,  plaintiff  brings  er- 
ror.  Affirmed. 

H.  A.  Coates  and  €k>ddlng  &  Skene,  for 
plaintiff  in  error.  H.  C.  Button,  for  defend- 
ants In  error. 

OLARK,  J.  This  action  was  broogfat  by 
the  Mortgage  Trust  Company  of  Fennsyl- 
Tanla  against  W.  J.  Fleming  et  aL  to  recover 
a  personal  Judgment  acalnst  Fleming  «b  a 
coupon  mortgage  note  for  $500,  alleged  t» 
have  been  executed  by  him,  and  to  f  oredose 
a  mortgagb  on  Certain  real  estate  in  Potta- 
Ivatoniie  county,  securing  the  payment 
thereof.  The  defendant  Fleming  answered 
undekr  oath,  denying  the  execution  of  the 
note  and  mortgage,  and  this  issne  waa  sub- 
mitted to  a  Jury,  which  in  due  time  return- 
ed its  verdict  in  favor  of  the  plalntilt.  The 
defendant  filed  his  motion  for  a  new  trial, 
setting  forth,  among  other  at  the  statutory 
grounds,  as  reasons  therefor,  that  "the  ver- 
dict, report,  and  decision  is  not  sustained  by 
sufficient  eTidence,  and  is  contrary  to  law." 
This  motion  was  sustained  by  the  court,  the 
record  showing  that  a  new  trial  was  granted 
for  the  reason  that  "the  verdict  is  contnur 
to,  and  not  supported  by,  the  evidence."  The 
plaintiff  duly  excepted  to  this  ruling,  and 
has  brought  the  case  here  for  review,  as- 
signing for  error  the  action  of  the  conrt  ia 
vacating  the  verdict  of  the  Jory  and  granting 
a  new  trial. 

The  plaintiff  in  error  contends  that  the  pre- 
vailing rule  of  law  Is  that  "unless  the  vei^ 
diet  is  clearly,  palpably,  decidedly,  strongly, 
and  shockingly  against  the  competent  evi- 
dence, a  court  has  no  legal  right  to  set  it 
aside  as  unsupported  thereby;  and  that, 
when  the  evidence  is  conflicting,  a  differ- 
ence of  opinion  thereon  by  a  court  is  nothing 
but  its  personal  opinion,  and  that  the  Jury 
are  then  the  exclusive  Judges  of  the  weight 
of  the  evidence  and  the  credibility  at  Oie 
witnesses.  There  is  no  prerogative  in  the 
court,  in  such  event,  authorizing  it  to  over- 
ride the  finding  of  the  Jury,  and  set  aside 
the)r  verdict  on  the  ground  that  It  is  against 
the  weight  of  the  evidence."  This  court,  in 
Railway  Co.  v.  Reardon,  1  Kan.  App.  114. 
40  Pac.  981,  passed  upon  the  question  at  is- 
sue, and  there  held  that  "it  is  the  duty  of 
the  trial  Judge,  passing  on  a  motion  for  a 
new  trial,  one  of  the  grounds  of  which  Is 
that  the  verdict  of  the  Jury  is  not  sustained 
by  sufficient  evidence,  to  review  the  evi- 
dence in  the  case,  and  to  Approve  or  dlsap- 
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prove  the  verdict;  and  if,  after  such  review 
of  tbe  evidence,  be  1b  clearly  of  the  opinion 
that  the  verdict  la  vftong,  he  Should  express 
bis  disapproval  by  setting  it  aside  and  grant- 
ing a  new  trial."  In  the  opinion,  Garver,  J., 
reviews  the  decisions  of  our  supreme  court 
at  some  length,  and  says:  "The  functions 
of  Judge  and  jury  are  dissimilar  until  the 
verdict  Is  rendered,  but  at  that  iwlnt  tbe  du- 
ties of  tbe  trial  Judge  are  enlarged,  and  he 
Is  called  upon  to  consider,  weigh,  and  pass 
uixm  all  questions  of  fact  as  well  as  of  law 
In  the  case.  The  decision  of  the  Jury  cannot 
be  Ignored  or  laid  aside  simply  because,  in 
tbe  exercise  of  his  Judgment  upon  the  evi- 
dence, the  Judge  would  have  arrived  at  a 
different  conclusion;  but  when  the  differ- 
ence between  the  Judge  and  Jury  is  so  mark- 
ed that  the  former  cannot  bring  hla  Judg- 
ment to  acquiesce  in  the  conidnslons  of  the 
latter  as  being  such  conclusions  as  reason- 
able men  might,  under  the  circumstances, 
naturally  arrive  at,  it  is  his  duty-  without 
evasion  or  hesitation  to  withhold  any  ap- 
proving act  from  a  verdict  so  rendered,  and 
set  it  aside."  There  is  no  question  but  that 
in  July,  1887,  the  defendant  executed  and 
delivered  to  a  firm  of  loan  agents  in  Potta- 
watomie county,  who  also  represented  plain- 
tiers  assignors,  a  note  for  $500,  and  a  mort- 
gage on  real  estate  to  secure  its  payment. 
A  member  of  that  firm  testified  that  this 
mortgage  was  subsequently  released  of  rec- 
ord, and,  together  with  -the  note,  returned  to 
the  defendant;  that  on  August  1,  1887,  Flem- 
ing signed  a  written  application,  prepared  by 
the  witness,  for  a  loan  of  $500,  add  that 
on  August  18th  tbe  defendant  executed  the 
note  and  mortgage  sued  on  in  this  action. 
The  record  shows  that  Fleming  was  indebt- 
ed to  certain  parties  on  other  notes,  which 
were  held  by  tbls  firm  of  loan  agents  for 
collection,  amounting  to  nearly  $500,  which 
were  paid  out  of  the  proceeds  of  the  loan; 
but  they  were  not  delivered  to  the  defendant, 
nor  was  any  money  paid  to  him,  until  some 
time  In  August.  The  defendant  testified  that 
the  note  and  mortgage  which  he  signed  In 
July  had  never  been  returned  to  him,  and 
that  he  had  supposed  his  payments  of  inter- 
est were  being  applied  on  that  loan.  He  al- 
so testified  that  he  had  no  knowledge  or  in- 
formation concerning  tbe  note  and  mortgage 
In  controversy  until  after  this  suit  was 
brought,  and  that  he  did  not  execute  them. 
Several  witnesses.  Including  bankers  of 
many  years  of  experience,  accustomed  to 
examine  and  compare  signatures,  testified 
that  in  their  Judgment  the  note  and  mort- 
gage sued  on  in  this  action  were  not  execut- 
ed by  the  defendant.  True,  two  witnesses 
testified  that  they  saw  the  defendant  sign 
them,  yet  they  both  admitted  on  cross-exam- 
ination that  they  had  but  recently  been 
brought  back  from  New  Mexico  on  extradi- 
tion papers;  but  upon  what  charge  ,  they 
were  being  prosecuted  does  not  appear  from 
the  record.    They  were  both  members  of  tbe 


firm  of  loon  agents  to  whom  the  July  note 
and  mortgage  had  been  executed,  and  both 
testified  regarding  that  transaction,  and  It 
is  almost  wholly  upon  their  testimony  that 
the  plaintiff  relied  to  establish  its  case.  An- 
other witness  testified  that  he  was  with  tbe 
defendant  constantly  from  the  1st  day  of 
August  at  0  o'clock  a.  m.,  until  the  20th  or 
21st  of  that  month.  In  Marshall  county,  and 
this  statement  is  corroborated  by  tbe  defend- 
ant; and,  if  their  testimony  is  true,  the  wit- 
nesses of  the  plaintiff  must  have  been  In 
error  when  they  stated  that  the  written  ap- 
plication was  signed  in  their  office  in  Potta- 
watomie county  on  the  1st  day  of  August, 
that  about  a  week  thereafter  the  defoidant 
called  in  person,  and  got  the  note  and  mort- 
gage which  he  had  executed  In  July,  and 
that  he  also  executed  the  new  note  and 
mortgage  in  their  office  on  the  18th  day  of 
August  The  evidence  is  conflicting,  and, 
while  the  Jury  found  the  issues  in  favor  of 
the  t)lalntlff,  and  while  from  an  examlnatlOD 
of  the  record  it  might  seem  that  tbe  verdict 
was  suppwi;ed  by  the  evidence,  yet  the  trial 
Judge,  having  the  same  opportunity  to  hear 
and  see  the  witnesses  as  the  Jury  had,  is  bet- 
ter able  to  determine  that  question  than  a 
reviewing  court  can  be  with  nothing  before 
it  save  the  printed  record  of  the  proceedings 
of  the  trial  court  As  we  cannot  say  that 
the  court  erred  in  granting  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to 
and  not  supported  by  the  evidence,  the  or- 
der vacating  the  verdict  and  granting  a  new 
trial  must  be  affirmed. 


KANSAS   CITY.   FT.    S.    A  M.   R.   CO.   v. 
BOARD  OP  OOM'RS  OF  JOHN- 
SON COUNTY  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment B.  D.    Feb.  14,  1880.) 
Court  of  Appeals — JDRisDicrioyAl.  Amount. 
The  court  of  appeals  has  no  jurisdiction 
to  review  a  judgm.:nt  of  the  district  court  where 
the  amount  or  valne  exceeds  the  sum  of  $2,000, 
exclusive  of  interest  and  costs. 
(Syllabus  by  tbe  Court.) 

Error  from  district  court,  Johnson  county; 
John  T.  Burr  is,  Judge. 

Action  by  the  Kansas  City,  Ft  Scott  & 
Memphis  Railroad  Company  against  the 
board  of  county  commissioners  of  Johnson 
county  and  others.  Judgment  for  defend- 
ants. Plaintiff  brings  error.  Certified  to 
the  supreme  court. 

Wallace  Pratt  and  C.  W.  Blair,  for  plain- 
tiff in  error.  S.  D.  Scotts,  for  defendants 
in  error. 

GILKESON,  P.  J.  In  December,  1889, 
tbe  plaintiff  in  error  filed  its  petition  for 
an  injunction  against  the  defendants  In  er- 
ror, to  restrain  the  collection  of  certain  al- 
leged illegal  taxes,  and  a  temporary  order 
of  injunction  was  granted  by  the  Judge  of 
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the  district  court  at  chambers.  On  the  22d 
of  April,  1890,  the  plaintiff  filed  an  amend- 
ed petition,  upon  which  the  case  was  final- 
ly tried,  to  which  the  defendants  filed  their 
answer.  The  petition  alleges  and  the  an- 
swer admits  that  the  taxes  sought  to  be  en- 
joined were  levied  under  and  pursuant  to 
the  act  of  the  legislature  of  March  11,  1887, 
entitled  "An  act  for  the  Improvement  of 
county  roads,"  being  chapter  214  of  the 
Laws  of  1887;  that  the  total  amount  of 
taxes  apportioned  against  the  property  of  the 
plaintiff  was  $6,122.65,  divided  into  five 
equal  installments.  The  case  was  submit- 
ted and  tried  upon  an  agreed  statement  of 
facts.  Paragraph  7  of  this  agreed  state- 
ment of  facts  reads  as  follows:  "That  a  tax 
has  been  levied  upon  the  plaintiff's  proper- 
ty, of  $1,224.53,  for  the  year  1889,  to  pay 
for  these  Improvements,  and  a  like  tax  for 
the  same  amount  for  the  same  purpose  was 
levied  against  the  plaintiff  for  the  year 
1890,  and  a  tax  for  the  same  amount  each 
year  wUl  be  levied  for  the  years  1891,  1892, 
and  1893,  unless  restrained  by  the  Injunc- 
tlonal  order  of  this  court"  The  court  be- 
low dissolved  the  temporary  order,  and  re- 
fused an  injunction.  To  this  ruling,  decision, 
and  judgment  the  plaintiff  duly  excepted, 
and  prosecuted  its  appeal  to  the  supreme 
court  All  of  these  proceedings  were  had 
IH^or  to  the  enactment  of  chapter  96  of  the 
Laws  of  1895,  entitled  "An  act  creating  ap- 
pellate courts,  defining  their  jurisdiction  and 
proceedings  therein."  Subsequently  said 
case  was  certified  to  this  court  for  review. 
The  jurisdiction  of  th$  courts  of  appeal  Is 
defined  in  section  9  of  said  act,  which,  among 
other  things,  provides,  "And  from  all  final 
orders  and  judgments  of  such  courts,  with- 
in their  respective  divisions,  where  the 
amount  or  value  does  not  exceed  $2000.00 
exclusive  of  interest  and  costs."  Before  this 
court  will  review  a  judgment  of  an  inferior 
court,  it  must  appear  that  it  has  jurisdiction 
over  the  subject-matter  thereof;  otherwise 
its  judgment  would  be  of  no  validity  or 
binding  force.  The  record  in  this  case  shows, 
we  think,  that  the  amount  In  controversy 
exceeds  the  jurisdiction  and  limit  of  this 
court,'  It  being  th6  amount  due  at  the  time 
of  the  trial,  viz.  the  taxes  for  the  years  1889 
and  1890,  amounting  in  the  aggregate  to  the 
sum  of  $2,449.06.  The  case  seems  to  have 
been  tried  in  the  district  court  upon  the 
theory  that  the  whole  assessment  of  $6,122.- 
65  was  involved.  If  that  were  true,  it 
would  unquestionably  be  beyond  the  limit  of 
this  court;  but  for  the  purpose  of  retaining 
Jurisdiction,  if  possible,  we  have  selected 
the  smallest  possible  amount  claimed  by 
the  plaintiff  in  error,  but  even  this  would 
place  It  beyond  the  jurisdiction  of  this 
court.  The  case,  therefore,  is  not  properly 
here,  and  the  record  will  be  by  the  clerk  re- 
turned to  the-  supreme  court,  with  a  copy 
of  this  opinion.  All  of  the  judges  concur- 
ring. 


williams  v.  kempeb,  hdndlkt  & 
McDonald  dry  goods  oo. 

(Supreme  Court  of  Oklahoma.    Feb.  13,  1896.) 

VOLDNTABT  ASSIOSMBNTB — ViLIDITI— STATBTBS^ 
KXTKATSKBITOKIAL  FOKOI — COIUTT. 

1.  The  voluntary  assignment  laws  of  Okla- 
homa have  no  extraterritorial  force  or  operation, 
and  must  be  so  construed  as  to  embrace  and  oper- 
ate upon  deeds  of  assignment  executed  in  UUa- 
homa,  and  not  elsewhere. 

2.  Involuntary  assignments,  which  are  made 
under  foreign  insolvent  laws,  have  no  operatioD 
outside  of  the  state  under  whose  laws  tney  are 
made,  while  a  voluntary  assignment  is  a  person- 
al common-law  right  possessed  by  every  owner 
of  property,  unless  prohibited  by  statute,  and 
may  operate  in  oth(>r  states  as  well  as  in  the  state 
where  it  is  executed. 

3.  Voluntary  assignments,  valid  in  the  state 
or  territory  where  made,  will,  on  the  principle  of 
comity,  be  upheld  by  the  courts  of  other  states 
against  nonresideut  attaching  creditors,  even 
though  the  effect  of  the  assignment  is  contrary  to 
the  policy  and  laws  of  the  state  where  it  is  sought 
to  be  enforced.  But  this  rule  cannot  be  invoked 
as  against  resident  creditors. 

4.  A  voluntary  assignment,  made  by  a  part- 
nership residing  and  doing  business  in  the  Indian 
Territory  to  a  trustee  residing  in  said  territory, 
which  is  vaUd  under  the  laws  relating  to  volun- 
tary assignments  in  Indian  Territory,  and  which 
conveys  property  situated  in  Oklahoma,  althoiigh 
said  assignment  contains  i^references  which 
would  render  it  void  if  made  in  Oklahoma,  will, 
on  the  principle  of  comity,  be  upheld,  and  en- 
forced against  an  attaching  creditor  of  such  part- 
nership who  resides  in  the  state  of  MissourL 

5.  A  deed  of  assignment  made  and  executed 
in  the  Indian  Territory  according  to  the  laws  of 
that  territory,  and  conveying  real  estate  in  Okla- 
homa, is  sufficient  as  a  deed  of  conveyance  in 
this  territory  if  it  conforms  to  all  the  statutory 
requirements  of  Oklahoma  as  to  its  recitals,  ex- 
ecution, and  acknowledgment,  and  has  been  duly 
filed  for  record  in  the  office  of  register  of  deeds 
in  the  county  where  said  land  is  situated. 

6.  The  assignment  laws  of  Oklahoma,  only 
having  been  intended  to  embrace  assignments 
made  within  the  territory,  have  no  application  to 
voluntary  assignments  made  in  the  Indian  Terri- 
tory, and  an  assignee  or  trustee  under  an  assign- 
ment made  there  is  not  required  to  comply  with 
Oklahoma  statutes  as  to  filing,  schedule,  giving 
bond,  etc.,  in  Oklahoma. 

7.  A  voluntary  assignment  for  benefit  of 
creditors,  executed  in  conformity  with  the  laws 
of  Indian  Territory,  and, valid  there,  whidi  pui^ 
ports  to  convey  real  estate  situated  in  Oklahoma, 
and  which  contaias  all  the  common-law  and  stat- 
utory requirement;  to  constitute  a  deed  of  con- 
veyance in  Oklahoma,  will  be  sufficient  to  convey 
real  estate  in  Oklahoma,  although  it  contains  pro- 
visions which  would  render  it  void  as  a  deed  of 
assignment  in  Okldhoma.  And  on  the  principle 
of  comity,  such  conreyance  will  be  upheld  by  the 
courts  of  Oklahoma  as  against  a  nonresident  at- 
taching creditor  of  the  assignor;  but  said  as- 
signment would  be  held  void  as  against  a  credit- 
or of  such  assignor  residing  in  Oklahoma. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Cleveland  coun- 
ty;  before  Justice  H.  W.  Scott 

Action  by  the  Kemper,  Hundley  &  McDon- 
ald Dry  Groods  Company  against  O.  P.  Hough- 
ton and  C.  H.  Jackson,  as  surviving  partners 
of  the  Houghton  Mercantile  Company.  S. 
L.  Williams  Impleaded  as  assignee  of  the 
Mercantile  Company,  and  from  a  judgment 
for  plain tlfC  be  appeals.     Reversed. 
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O.  M.  Miller^  for  appellaat  J.  E.  Sbaip, 
for  appellee. 

BURFORD,  J.  On  AngQSt  1.  1883,  the 
Houghton  Mercantile  Company,  a  partner- 
ship at  Purcell,  Ind.  T.,  assigned  all  their 
property  to  S.  L.  Williams  of  Purcell  In  trust 
for  the  benefit  of  their  creditors.  The  deed 
of  trust  Included  and  sought  to  convey  two 
lots  in  Lexington,  Oklahoma,  together  with 
the  business  house  of  said  firm  situated 
thereon.  This  deed  was  recorded  In  the  reg- 
ister of  deed's  office  In  Cleveland  county, 
Okl.  T.,  the  county  wherein  the  real  estate 
In  question  Is  situated.  On  August  3,  1894, 
the  defendant  In  error,  the  Kemper,  Hundley 
&  McDonald  Dry  Goods  Company,  which  was 
a  nonresident  of  Oklahoma  and  creditor  of  the 
Houghton  Mercantile  Company,  began  its 
action  in  the  district  court  of  Cleveland  coun- 
ty against  0.  P.  Houghton  and  C.  H.  Jack- 
son, as  surviving  partners  of  the  Houghton 
Mercantile  Company,  on  a  Judgment  for 
$60460,  rendered  In  the  United  States  court 
at  Aidmore,  Ind.  T.,  In  October,  lS9a.  It 
procured  an  order  of  attachment  to  issue  out 
of  the  district  court,  and  the  same  was  levied 
upon  lots  1  and  2,  in  block  55,  of  Lexington, 
Okl.  T.,  the  real  estate  in  controversy.  The 
plaintiff  In  error,  Williams,  as  assignee,  by 
leave  of  court,  filed  his  Interplea  in  said 
cause,  and  set  up  the  transfer  to  him  by  the 
deed  of  assignment  executed  by  the  Hough- 
ton Mercantile  Company.  Issues  were  form- 
ed, and  the  cause  tried  before  a  referee,  who 
reported  the  facts  and  conclusions  of  law, 
which  were,  over  the  exceptions  and  objec- 
tions of  plaintiff  in  error,  duly  confirmed  by 
the  court,  and  Judgment  rendered  against  the 
plaintiff  In  error.  Motion  for  new  trial  was 
made  and  overruled,  and  plaintiff  In  error  ap- 
peals. 

Two  propositions  are  presented  which  are 
decisive  of  the  questions  involved:  First. 
Was  the  deed  of  assignment  sufficient,  under 
our  statute,  to  constitute  a  deed  of  con- 
veyance, and  to  entitle  It  to  be  recorded? 
Second.  Can  an  assignment  with  prefer- 
ences, good  in  the  Jurisdiction  where  made, 
be  sustained  In  Oklahoma,  where  preferences 
are  prohibited  as  between  nonresident  cred- 
itors and  debtors?  A  number  of  other  ques- 
tions are  argued  by  counsel,  but  we  think  a 
proper  determination  of  these  propositions 
will  dispose  of  the  case. 

It  is  conceded  that  the  assignment  was 
valid  in  the  Indian  Territory;  that  the  as- 
signee duly  qualified,  gave  bond,  and  was  en- 
gaged in  the  execution  of  said  trust;  that  all 
the  i)artieB  were  nonresidents  of  Oklahoma, 
and  that  the  deed  of  assignment  was  made 
out  of  this  territory.  The  general  rule  as 
to  the  effect  of  findings  of  a  referee  is  that 
they  will  be  treated  as  special  findings,  and 
are  taken  as  conclusive  on  appeal.  This 
case  was  submitted  on  a  stipulation  between 
the  parties  as  to  certain  facts,  which  agree- 
ment appears  in  the  record.    This  agreement 


is  also  conclusive  on  the  parties.  Our  att^-. 
tlon  is  called  to  the  fact  that  one  finding  of 
the  referee  Is  in  conflict  with  the  agreed 
facts.  It  was  agreed  in  the  stipulation  "that 
the  said  O.  P.  Houghton  and  R.  A.  Hough- 
ton, who  signed  the  deed  of  assignment, 
constituted  the  firm  of  the  Houghton  Mer- 
cantile Company,  who  owned  and  controlled 
the  said  property  in  Lexington,  Okl.  T." 
Tbe  referee  finds  that  on  and  prior  to  Au- 
gust 2,  1893,  R.  A  Houghton,  O.  P.  Hough- 
ton, and  C.  H.  Jackson  were  partners,  do- 
ing business  In  Purcell,  and  owned  the  lots 
In  question.  He  further  found  that  R.  A 
Houghton  died  after  the  execution  of  the 
deed  of  assignment,  and  that  O.  P.  Hough- 
ton and  C.  H.  Jackson  were  surviving  part- 
ners of  the  firm,  Houghton  Mercantile  Com- 
pany. This  irregularity  should  have  been 
corrected  in  the  court  below,  and,  while 
tbe  plaintiff  In  error  excepted  generally  to 
the  referee's  report.  It  does  not  appear  that 
the  attention  of  the  court  below  was  ever 
called  to  the  defect  In  question.  We  do  not 
consider  the  question  as  essential  to  a  deci- 
sion of  the  case.  The  {lartners  who  Joined 
in  the  deed  had  power  to  convey  the  Interest 
of*  the  firm  in  tbe  real  estate  In  question,  as. 
it  appears  from  the  finding  that  the  real  es- 
tate belonged  to  the  firm.  Section  3478,  Okl. 
St  provides:  "The  property  of  a  partnership 
consists  of  all  that  Is  contributed  to  the  com- 
mon stock  at  the  formation  of  the  partner- 
ship, and  all  that  is  subsequently  acquired 
thereby."  Section  3479:  "The  interest  of 
each  member  of  a  partnership  extends  to  ev- 
ery portion  of  its  property."  Section  34133: 
"Property  whether  real  or  personal  acquired 
with  partnership  funds  is  presumed  to  be- 
partnership  property."  Section  3516:  "Un- 
less otherwise  expressly  stipulated,  the  de- 
cision of  the  majority  of  the  members  of 
a  general  partnership  binds  It  in  the  conduct 
of  its  business."  Under  these  provisions  of 
statute,  even  If  Jackson  was  a  member  of 
the  firm  at  the  time  of  the  assignment,  the 
action  of  the  other  two  partners  in  executing 
the  trust  deed  would  bind  the  firm  as  to  part- 
nership property. 

We  will  now  consider  the  sufficiency  of  the- 
deed  of  assignment.  The  universal  rule  Is 
that  the  lex  rei  sitte  governs  in  the  convey- 
ance of  lands,  both  as  to  the  requisites  and 
forms  of  conveyances;  and  we  must  meas- 
ur^  this  deed  by  the  rules  prescribed  by  our 
statutes.  It  is  contended  by  defendant  in  er- 
ror that  the  deed  of  assignment  is  not  exe- 
cuted and  acknowledged  as  required  by 
Oklahoma  statute,  and  hence  it  conveys  no- 
title  to  real  estate  in  Oklahoma.  The  deed  la 
in  writing;  contains  the  names  of  the  gran- 
tors and  grantee.  It  sufficiently  identifies- 
the  real  estate,  and  is  properly  signed.  It 
contains  the  conveying  clause,  "has  this  day 
bargained,  sold,  and  conveyed,  and  does  by 
these  presents  grant,  bargain,  sell,  and  con- 
vey, unto  the  said  Samuel  L.  Williams."  It 
contains  a  consideration,  and  recites  that  tho- 
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real  estate  in  gueatlon  is  owned  by  the 
Houghton  Mercantile  Company.  It  is  dated 
Augnst  1,  1898,  and  signed  "Houghton  Mer- 
cantile Co.  Reuben  A.  Houghton,  Orrln  P. 
Houghton."  The  certificate  of  acknowledg- 
ment is  In  due  form  before  a  notary  public 
of  the  Third  Judicial  division  of  Indian  Ter- 
ritory, which  certificate  bears  the  signature 
and  seal  of  the  notary.  It  conforms  In  all 
respects  substantially  to  the  requirements  of 
onr  statute,  and  Is  sufficient  to  convey  real 
estate  in  Oklahoma,  and  did  convey  to  the 
assignee  all  of  the  Interest  of  said  firm  In 
and  to  the  real  estate  In  question,  unless  It 
Is  void  for  conflict  with  our  statute  on  aB- 
slgnment.  Upon  the  second  proposition  up- 
on which  this  case  must  turn  It  would  seem 
from  a  casual  examination  of  authorities 
that  there  is  an  irreconcilable  conflict,  but 
this  apparent  conflict  grows  largely  out  Of 
the  failure  to  separate  the  adjudicated  cases 
Into  distinct  classes,  and  to  apply  a  par- 
ticular rule  to  each  class.  When  this  is 
done,  the  apparent  conflict  to  a  considerable 
degree  vanishes,  and  approximate  harmony 
is  brought  out  of  confusion.  In  the  very 
ably  edited  notes  to  the  case  of  Long  v. 
Forrest,  decided  by  the  supreme  court  of 
Pennsylvania,  and  reported  in  23  Lawy. 
Rep.  Ann.  33  [Long  v.  Girdwood,  24  Atl. 
711],  all  the  cases  are  cited,  grouped,  and 
classified.  It  is  the  general  doctrine  that 
personal  property  will  pass  by  a  purely  vol- 
untary alignment  for  creditors  made  in  an- 
other Jurisdiction  from  that  In  which  the 
property  is  situated,  subject  to  some  excep- 
tions. A  discrimination  Is  made  by  some 
courts  in  favor  of  their  own  citizens,  claim- 
ing as  creditors  against  assignees  In  anoth- 
er state.  Most  of  the  cases  hold  that  citi- 
zens of  the  state  in  which  the  assignment 
was  made  are  bound  by  the  assignment, 
where  the  assignment  is  purely  voluntary. 
A  clear  distinction  is  made  between  assign- 
ments which  are  purely  voluntary  and  such 
as  are  Involuntary,  or  result  from  operation 
of  law.  The  best-considered  cases  support 
the  doctrine  that,  where  a  voluntary  as- 
signment is  valid  In  the  state  where  made. 
It  will  on  the  principle  of  comity  be  upheld 
In  other  states  and  Jurisdictions;  but  It  was 
said  in  the  case  of  Qreen  v.  Van  Busklrk,  7 
Wall.  139,  "that  this  principle  of  comity  will 
yield  when  the  laws  and  policy  of  the  state 
where  the  property  is  located  have  prescrib- 
ed a  different  rule  to  transfer  from  that  of 
the  state  where  the  owner  lives."  A  num- 
ber of  the  states  hold  that.  If  the  assign- 
ment is  valid  in  the  state  where  made,  the 
courts  of  another  state  will  not  hold  It  void 
in  favor  of  a  nonresident  creditor,  even 
though  It  Is  not  in  harmony  with  the  law  and 
I>oIicy  of  such  state;  while  still  another 
class  of  cases  hold  to  the  rule  that  if  the  as- 
signment, though  valid  where  made.  Is  in 
confilct  with  the  settled  policy  or  law  of  the 
state  where  the  property  is  situated,  any 
.creditor,  foreign  or  domestic,  may  attach  the 


I»operty.  or  leyy  on  same,  and  the  courts 
in  such  cases  will  not  recognize  the  foreign 
assignment.  But  we  regard  this  rule  as  set- 
tled by  the  supreme  court  of  the  United 
States  in  the  case  of  Bamett  t.  Kinney,  147 
U.  S.  476,  13  Sup.  Ct  403.  In  that  case  a 
citizen  of  Utah  had  made  a  voluntary  as- 
signment under  the  laws  of  Utah  of  ail  bis 
property  to  another  citizen  of  Utah,  for  the 
benefit  of  creditors,  with  preferences.  Part 
of  the  property  assigned  was  In  Idaho.  The 
law  of  Idaho  relating  to  voluntary  assign- 
ments prohibited  preferences,  and  made  all 
such  assignments  void.  A  nonresident  of 
Idaho  attached  the  property  situated  in  that 
territory,  and.  the  question  as  to  whether  the 
attaching  creditor  of  the  assignee  was  en- 
titled to  the  property  went  to  the  United' 
States  supreme  court  for  decision.  It  was 
contended  In  that  case  that  the  assignment, 
being  in  direct  conflict  with  the  statutes  of 
Idaho'  prohibiting  preferences,  was  inopera- 
tive to  pass  title  to  property  in  that  Juris- 
diction, and  that  there  conld  be  no  distinc- 
tion made  in  administering  the  laws,  and  no 
right  denied  to  citizens  of  one  state  over  the- 
citizens  of  another  state.  Mr.  Chief  Justice 
B^ler  delivered  the  opinion  for  the  court, 
and  entered  Into  a  lengthy  review  of  the  cas- 
es on  the  questions  Involved,  and  held  that 
the  assignment  laws  of  Idaho  were  Intended 
to  regulate  domestic  assignments,  and  had 
no  reference  to  assignments  made  without 
that  territory;  and  further  said:  "While  the 
statute  of  Idaho  prescribed  pro  rata  distri- 
bution without  preference  In  assignments 
under  the  statute,  it  did  not  otherwise  deal 
with  the  disposition  of  property  by  a  debtor, 
or  prohibit  preferences  between  nonresident 
debtors  and  creditors  through  an  assignment 
valid  by  the  laws  of  the  debtor's  domicile.  No 
Just  rule  required  the  courts  of  Idaho,  at  the 
Instance  of  a  citizen  of  another  state,  to  ad- 
Judge  a  transfer,  valid  at  common  law  and 
by  the  law  of  the  place  where  it  was  made, 
to  be  Invalid  because  preferring  creditors 
elsewhere,  and  therefore  in  contravention 
of  the  statutes  of  Idaho,  and  the  public  t>oll- 
cy  therein  Indicated  in  respect  of  Its  own 
citizens  proceeding  thereunder."  While  It 
was  a  fact  In  this  case  that  possession  was 
In  the  assignee  when  the  attachment  was 
levied,  and  the  property  in  question  was  per- 
sonal property,  which  fact  entered  Into  the 
consideration  of  the  questions,  the  case  is 
valuable  for  settling  the  principle  that  state 
assignment  laws  are  domestic  laws,  intend- 
ed to  operate  upon  the  citizens  and  property 
in  such  state;  and,  while  they  have  no  ex- 
traterritorial force,  will  be  enforced  by  the 
courts  of  other  states  upon  the  principle  of 
comity,  as  against  nonresidents,  and,  when 
valid  In  the  state  where  made,  will  operate 
to  transfer  property  In  another  state,  thoogh 
In  conflict  with  the  policy  of  the  assignment 
laws  of  such  state.  The  rule  enunciated  in 
the  case  last  referred  to  is  supported  by  the 
following  authorities:  May  r.  Bank,  122  HL 


Digitized  by 


Google 


625,  13  S.  W.  106;  Frank  v.  Bobbitt,  155 
Mass.  112,  29  N.  E.  200;  Butier  v.  Wendell, 
57  Mich.  62,  23  N.  W.  460;  Thurston  v. 
Rosenfield,  42  Mo.  474;  Bank  v.  Hughea,  10 
Mo.  App.  7;  Green  v.  Iron  Woriu,  48  N.  J. 
Eq.  48,  23  Atl.  488;  Schuler  ▼.  Israel,  27 
Fed.  851.  In  the  case  at  bar  It  is  contendr 
ed  by  counsel  for  defendant  In  error  that,  tn- 
aamucb  as  the  asalsnmeat  made  In  the  In- 
dian Territory  was  In  conflict  with  the  policy 
of  our  assignment  laws,  the  ooqrta  of  this 
territory  should  declaee  it  void.  Bvldently 
tills  contention  would  be  cocreot  If  Invoiced 
In  favor  of  a  creditor  residing  In  Oklahoma, 
but  under  the  rule  announced  by  Oblef  Ju^ 
tlce  Fuller,  supra,  our  assignment  laws  were 
Intended  to  regulate  assignments  made  by 
residents  of  Oklahoma,  and  have  no  effect 
upon  assignments  made  in  the  Indian  Terri- 
tory. The  assignment  In  this  case  was  good 
at  common  law,  as  the  common  law  allowed 
preferences.  It  is  good  by  the  law  of  the 
domicile  of  the  assignor,  and  on  the  principle 
of  comity  it  is  the  duty  of  the  courts  of 
Oklahoma  to  uphold  it  aa  against  nonresi- 
dent creditors. 

The  referee  and  the  trial  court  beld  that 
the  deed  of  assignment  whs  not  operative 
here,  because  the  assignee  had  failed  to  com- 
ply with  the  laws  of  Oklahoma  In  giving  bond, 
filing  Khedule,  etc.  He  was  under  no  obli- 
gation to  comply  with  our  assignment  laws. 
If  the  deed  of  assignment  was  sufficient,  un- 
der our  laws,  to  convey  property,  and  was 
recorded  as  deeds  are  required  to  be  recorded, 
the  assignee  took  the  title  of  the  assignors, 
and  this  Is  as  far  as  we  liave  to  deal  with 
the  question. 

The  final  question  Is,  do  the  foregoing  rules 
apply  to  real  estate?  It  is  contended  by  de- 
fendant In  error  that  the  law  of  the  situs 
governs  in  relation  to  real  estate,  and  that, 
the  deed  of  assignment  being  void  under  our 
statutes,  it  conveys  no  title,  and  that  the 
rules  applicable  to  personal  property  do  not 
apply.  Upon  this  question  there  is  again  an 
Irreconcilable  conflict  of  authority,  which  Is 
more  apparent  than  real.  A  critical  exam- 
ination of  the  adjudicated  cases  reveals  the 
fact  that  they  are  practically  harmonious.  It 
is  unquestionably  the  law  that  in  the  disposi- 
tion of  real  estate  the  law  of  the  place  where 
the  real  estate  Is  situated  governs,  but  in  har- 
mony with  this  rule  is  the  rule  that  a  con- 
veyance made  out  of  the  state  or  territory 
where  the  land  is  situated  will  convey  title  If 
It  conforms  to  the  requirements  of  the  law 
where  the  land  is  situated.  It  has  been  held 
In  a  number  of  cases  that  an  assignment  for 
benefit  of  creditors  will  not  convey  real  es- 
tate situated  outside  the  country  where  the 
assignment  is  made,  and  this  is  a  general 
rule,  applicable  to  assignments  generally;  but 
herein  again  Is  a  distinction  made  between 
voluntary  assignments  and  assignments  by 
(^ration  of  law.    The  tonaer  are  voluntary 


to  his  own  property,  and  over  which  he  has 
control,  and.  If  the  deed  of  assignment  meets 
all  the  requirements  of  a  deed  of  conveyance 
in  the  country  where  the  land  is  situated,  It 
will  convey  whatever  of  interest  the  assignor 
has.  This  mle  Is  subject  to  the  same  excep- 
tions that  apply  to  personal  property.  If  the 
d^ed  of  assignment  is  In  Its  general  effect  re- 
pugnant to  the  law  of  the  Jnrlsdlctlon  where 
the  land  Is  situated.  It  will  be  void  as  against 
creditors  residing  in  the  state  or  territory 
where  the  land  is  situated,  but  as  against  non- 
resident credltons  the  aasicnmeBt  will  be  up- 
held in  the  principle  of  comity.  The  major- 
ity of  eases  which  seem  to  be  in  conflict  with 
this  rule  relate  to  involuntary  Insolvency,  or 
such  assignments  as  are  the  result  of  opera- 
tion of  law,  or  to  cases  where  the  deed  of  as- 
signment did  not  of  Itself  constitute  a  good 
conveyance  of  real  estate  in  the  country 
where  the  land  was  situated.  The  editor  of 
the  notes  in  Long  v.  Forrest,  supra,  says: 
"The  general  doctrine  seems  to  be  fairly  es- 
tabUshed  that  a  voluntary  assignment  for 
creditors,  if  It  Is  so  executed  as  to  constitute 
a  sufficient  conveyance,  or  accompanied  by 
such  conveyance,  although  It  Is  made  In  trust 
for  creditors,  will  be  upheld  in  other  states  as 
to  land  there  situated,  unless  the  provisions  of 
the  assignment  are  against  the  policy  of  the 
local  laws.  In  other  words,  that  the  same 
general  rule  which  applies  to  all  voluntary 
transfers  of  real  property  applies  to  such  as- 
slgnmente."  The  following  authorities  sup- 
port the  rule  we  have  announced  as  to  con- 
veyances of  real  estate  In  trust  for  benefit  of 
creditors:  Rogers  v.  Allen,  8  Ohio,  4S8;  Sort- 
well  V.  Jewett,  9  Ohio,  181;  Lamb  v.  Fries,  2 
Pa.  83;  Palmer  v.  Mason,  42  Mich.  152; 
Pemberton  t.  Klein,  43  N.  J.  Bq.  88,  10  Atl. 
837;  Bentley  v.  Whlttemore,  19  N.  J.  Eq.  462, 
overruling  same  case  in  18  N.  3.  Eq.  366; 
Merchants'  Bank  of  Baltimore  v.  Bank  of  U. 
S.,  2  La.  Ann.  660;  Eddy  v.  Winchester,  60  N. 
H.  63;  Green  v.  Crwss,  12  Neb.  117,  10  N.  W. 
459;  Chafee  ▼.  Bank.  71  Me.  514;  Gardner 
V.  Bank,  95  111.  288;  Heyer  v.  Alexander,  108 
111.  385.  The  following  states  have  held 
against  this  rule:  Alabama,  Massachusetts, 
Iowa,  and  possibly  others.  We  have  been 
cited  the  case  of  Thompklns  v.  Adams,  41 
Kan.  38,  20  Pac.  530,  as  holding  that  a  deed 
of  assignment  for  benefit  of  creditors  made 
in  Illinois  was  Ineffectual  to  pass  title  to  real 
estate  In  Kansas.  We  fall  to  find  any  such 
principle  announced  In  that  case.  Upon  the 
contrary,  the  Kansas  court  expressly  held  that 
the  deed  from  the  assignor  to  the  assignee, 
made  in  Illinois,  was  not  only  In  conformity 
to  the  laws  of  Kansas,  but  was  sufficient  to 
pass  title.  But  the  assignee  in  Illinois  had 
sold  to  a  third  party  without  complying  with 
the  laws  of  Kansas  as  to  the  sale  of  such 
property,  and  as  between  the  assignor's  ven- 
dee and  an  attaching  creditor  the  court  held 
that  the  vendee  had  no  title.    And  this  is  aa 
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far  M  the  decision  in  tbat  case  goes,  and  It 
is  not  In  conflict  with  the  rules  we  have  an- 
nounced herein. 

In  view  of  the  foregoing  propositions,  which 
we  regard  as  well  supported  by  reason  and 
authority,  we  axe  of  the  opinion  that  the  deed 
of  assignment  executed  by  the  Houghton 
Mercantile  Company  to  Williams  as  trustee  Is 
snflScient  to  entitle  It  to  record,  and  to  convey 
real  estate  In  Oklahoma;  that  on  the  princi- 
ple of  comity,  the  assignment  being  valid  in 
the  Indian  Territory,  the  courts  of  Oklahoma 
should  uphold  tlie  trust  as  against  a  nonresi- 
dent attaching  creditor.    As  further  suppwt- 


Ing  our  position,  we  dte  Schroder  y.TompUos, 
68  Fed.  672.  A  very  instructive  case,  invdv- 
Ing  the  principles  herein  discussed,  is  Faxson 
V.  Brown,  decided  by  the  United  States  dr- 
cnit  court  of  appeals,  and  reported  in  10  C.  C. 
A.  185,  61  Fed.  874.  Onr  conclusion  is  that 
the  district  court  erred  in  holding  the  attach- 
ment valid  as  against  the  title  of  the  assignee, 
and  the  Judgment  of  the  district  court  Is  re- 
versed, and  cause  remanded,  with  directions 
to  render  Judgment  for  the  plaintiif  in  error, 
Williams,  upon  the  finding  of  fact  of  the  ref- 
eree. All  the  Justices  concnrrlng,  except 
SCOTT.  J.,  not  atttlng; 


Xn>  m  Oasbs  n  Voi.  48. 
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Abandomnent. 

Of  lien  fOT  fees,  see  "Attorney  and  Client" 

ABATKBIEirr  AND  REVIVAL. 

The  defense  of  the  pendency  of  another  ac- 
tion, to  be  available,  mast  be  pleaded. — ^Brown 
V.  CaHipbeU  (Cal.)  12. 

Pendency  of  an  action  for  violatingr  Act  April 
23.  1880,  relating  to  posting  mining  accounts, 
will  not  prevent  an  action  for  a  snbseqnent 
violation  of  the  same  act. — Shanklin  v.  Gray 
(Cal.)  399. 

Absence. 

Of  witness  as  ground  for  continaance,  see  "C!on- 

tinaance." 
Raising  presnmption  of  death,  see  "Death." 

Accessory. 

See  "Criminal  Law." 

Accident. 

See  "Uegligence." 

At  crossing,  see  "Railroad  Compeniea." 

Accomplice. 

TestuDony  of,  see  "Criminal  Law." 

Accountings. 

Between  partners,  see  "Partnership." 

ACCOUNT  STATED. 

Judgment  in  action  on  account  stated  cannot 
exceed  the  balance  shown  on  its  face. — McCar- 
thy V.  Mt  Tecarte  Land  &  Water  Co.  (Cal.) 
956. 

Where  plaintiffs  petition  contains  an  itemized 
statement  on  account,  and  is  verified,  and  de- 
nied by  verified  answer,  the  correctness  of  such 
accoont  is  put  in  issue. — Aiken  v.  Franz  (Kan. 
App.)  306. 

Accretion. 

See  "Riparian  Rights." 

ACKNOWLEDGMENT. 

To  iM  statute,  see  "Limitation  of  Actions." 

Where  property  is  conveyed  to  a  wife  as  her 
separate  property,  the  husband  of  the  grantee 
may  take  the  acknowledgment  of  the  grantor. 
—Nixon  v.  Post  (Wash.)  23. 

Acquiescence. 

E2stoin)el  by,  see  "Estoppel." 

ACmON. 


See,  also,  "Abatement  and  Revival";  "A] 

ance";     "Continaance";     "Limitation   o: 
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tions";  "Parties":  "TPraetice  in  dvll  Oaaeir; 
"Venue  in  CSvil  CWs." 

Against  corporation,  see  "Corporationa." 

depositary,  see  "Depositaries." 

By  and  against  dties,  see  "Municipal  Oorpoca- 
tions." 

By  assignee,  see  "Assignment." 

By  pledgee,  see  "Pledge." 

Eiffect  of  pendency  of  other  action,  see  "Abate- 
ment and  Revival." 

Exemption  from  service  of  summons,  see  "Writs." 

For  killing  stock,  see  "Raibxmd  Companies." 

For  price  of  goods,  see  "Sale." 

On  bills  and  notes,  see  "Negotiable  Instruments." 

On  lx>nd,  see  "Bonds." 

On  contract,  see  "Contracts." 

Particular  actions,  see  "Account  Stated";  "As- 
sumpsit"; "Attachment";  "Creditors'  Bill"; 
"Death  by  Wrongful  Act";  "Discovery";  "Di- 
vorce"; "Ejectment":  "Garnishment";  'injunc- 
tion": "Interpleader*';  "Libel  and  Slander" ^ 
"Malicious  Prosecution";  "Mandamus";  "Par- 
tition"; "Prohibition,  Writ  of;  "Quieting  Ti- 
tle—Removal of  Cloud";  "Quo  Warranto"; 
"Replevin";  "Specific  Performance";  "Tres- 
pass ;  "Trover  and  (Jonversion." 

To  enforce  stocklioldeT's  liability,  see  "Ompora- 
tions." 

To  enjoin  nuisance,  see  "Nuisance." 

To  set  aside  fraudaleut  conveyance,  see  "Fraud- 
ulent Conveyances." 

Several  actions  to  enforce  mechanics'  liens 
and  mortgages  against  the  same  property  were 
properly  consolidated. — ^Van  Lear  ▼.  Kanwis 
Tnp-Hammer   Brick  Works  (Kan. •Sup.)   1134. 

Where  a  note  is  assigned  to  two  parties  with 
unequal  interests,  said  parties  m^  ^'^SS  * 
joint  action  on  the  note.— StatifEer  ▼.  Doty  (Kan. 
App.)  291. 

Acts. 

See  "Statutes." 

Adequate  Bemedy  at  Law. 

See  "Mandamus";  "Prohibition,  Writ  ot" 

Adjournment. 

See  "Oonttnoance." 

Administration. 

See  "Executors  and  Administratora." 

Admission. 

As  evidence,  see  "Criminal  Law";  "Evidence." 
Of  attorney  to  practice,  see  "Attorney  and  Cli- 
ent" 

Adverse  Claims  to  Land. 

See  "Quieting  Title— Removal  of  Cload." 

ADVEBSE  POSSESSION. 

See,  also,  "Limitation  of  Actions." 

Adverse  possession  can  be  based  on  a  poaaes- 
sion  having  its  inception  in  license.— Pearson  v, 
Dryden  (Or.)  166. 
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Where  adjoiniug  owners  adopt  a  division  line 
and  take  possession  in  accordance  witli  it,  and 
one  ciaims  ander  a  resarvey,  if  the  other  had 
been  in  adverse  possession  from  the  adoption 
of  the  old  line  snch  resarvey  conld  not  affect 
his  title.— Pearson  v.  Dryden  (Or.)  166. 

Affidavit. 

For  attachment,  see  "Attachment." 
For  pablication  of  Bummons,  see  "Writs." 
Of  jurors  to    impeach    verdict,   see    "Criminal 
Law." 

Agrency. 

See  "Principal  and  Agent." 

AGISTMKNT. 

An  agister's  lien  for  pasturing  mortgaged 
stock  is  superior  to  the  lien  of  the  mortgage.— 
Willard  v.  Whinfield  (Kan.  App.)  314. 

Whert  cattle  are  driven  away  by  the  owner 
in  the  absence  of  «n  agister,  &e  latter  does  not 
lose  his  lien  if  in  a  reasonable  time  he  demands 
their  return.— Willard  ▼.  Whinfield  (Kan.  App.) 
314. 

Agreed  Oase. 

Se«  "AppeaL" 

Alcoholic  lilqnoTS. 

See  "Intoxicating  Liquors." 


See  "DiTorea." 


Alinumy. 


AI/CEBATIOK  OF  niSTBIT- 

MEITTS. 

Certain  evidence  held  admissible  to  show  that 
the  note  in  suit  was  altered  with  the  consent  of 
the  maker.— >Iatiocli  v.  Wheeler  (Or.)  867. 

Instruction  as  to  the  effect  of  an  alteration  of 
a  note  by  consent  of  one  of  the  makers,  on  the 
maker  not  knowing  of  the  diange,  held  proper. — 
Matlock  V.  Wheeler  (Or.)  867. 

Amtamrimmnt.. 

Of  judgmoit,  see  "Judgment." 
Of  pleading,  see  "Pleading." 
Of  reeerd.  see  "Recmrds." 

KiUed  or  injured  by  locomotive,  see  "Bailroad 

CJompaniea." 
Shipmoit  by  carrier,  see  "Carrien." 


Answer* 


See  "Plendiiig." 


APPEAL. 

See,  also,  "OertlorBri";  "Kxceptlons,  BiB  of': 

Costs  on  appeal,  see  "<3o8tB." 

In  contempt  proceedings,  see  "Contempt." 

In  eje<tmtDt,  a  supersedeas  bond,  on  error 
to  the  federal  "upreme  court,  covers  rents  and 
profits  pending  the  proceedings  in  error.— Tar- 
pey  V.  Sharp  (Utah)  104. 

Appellaie  Jnrladlctloii. 

A  party  who  accepts  the  proceeds  of  a  judguiHit 
oannot  appeal  thprofrom. — Prairie  Lumber  Co.  v. 
Korsmeyer  (Kan.  Sup.)  773. 

A  statute  permitting  an  appeal  from  any  spe- 
cific part  of  a  judgment  does  not  extend  to  a 


definite  money  judgment.— Hampton  v.  Board 
of  Com'rs  of  Logan  Ounty  (Idaho)  324. 

Whether  an  action  is  properly  brought  un- 
der a  statute,  whether  a  recovery  can  be  had 
under  a  statute,  and  whether  there  is  any  stat- 
ute governing  an  action,  are  not  questions  af- 
fecting the  validity  of  a  statute,  within  the  act 
restricting  appeals. — Doty  v.  Krutz  (Wash.)  17. 

In  an  action  for  damages  for  destruction  of  a 
lien,  the  amount  involved  is  the  amount  of  the 
lien.— Doty  v.  Krutjs  (Wash.)  17. 

Where  the  record  does  not  show  that  the  val- 
ue of  the  property  in  controversy  exceeds  $100. 
and  the  case  dots  not  belong  to  one  of  the  ex- 
cepted classes,  the  appeal  will  be  dismissed. — 
Pomeroy  v.  Scfawendener  (Kan.  App.)  94. 

—  AppealaUe  Judgmenta  and  ordara. 

An  order  denying  a  motion  for  a  default  is 
not  appealable.— Schlotfeldt  v.  BuU  (Wash.)  33. 

An  appeal  will  not  lie  from  an  order  for  a 
judgment. — Hodgins  v.  Harris  (Idaho)  72. 

An  order  in  divorce  proceedings,  directing  the 
payment  of  alimoiiy,  is  not  appealaijle  aa  a  final 
judgment. — In  re  Kelsey  (Utah)  106. 

When  an  -jrder  overruling  demurrer  to  a  bill 
of  discovery  is  a  final  order.— State  v.  Security 
Savings  A  Trust  Co.  (Or.)  162. 

Pending  an  appeal  from  an  order  granting  a 
new  trial  an  appeal  will  lie  from  the  judgment. 
—Pierce  v.  Birkholm  (OaL)  205. 

An  order  setting  aside  a  Judgment  because 
rendered  before  the  action  stood  for  trial  is 
not  reviewable  while  the  action  is  pending.— 
Gray  v.  Haisb  (Kan.  App.)  293. 

An  order  restrainingr  an  assignee  from  en- 
forcing a  judgment  against  a  creditor  of  the  as- 
signor Aew  appealable. — Anderson  v.  Riadon- 
Cahn  Co.  (Wash.)  337. 

An  order  granting  a  new  trial  hdd  not  to  va- 
cate the  judgment,  so  as  to  prevent  an  appeal 
therefrom. — Mountain  Tunnel  Oravel  Min.  O. 
V.  Bryan  (Cal.)  410. 

An  order  setting  aside  a  default,  and  granting 
leave  to  answer,  is  not  appealable. — Reitmeir  v. 
Siegmund  (Wash.)  87a 

An  order  denying  the  revocation  of  the  probate 
of  a  will  is  not  appealable. — In  re  ECatiiaway'i 
Estate  (Cai.)  754. 

An  order  revoking  the  appoinnnent  of  a  guatd- 
ian  ad  litem  is  not  appealable.— In  re  ECaAaway's 
Estate  (Cal.;  754 

An  order  dismissing  an  action  as  to  some  of 
the  defendants  is  appealable.  —  Pennsylvania 
Mortg.  Inv.  Co.  v.  Gilbert  (Waah.)  Ml. 

Beqnlsltaa. 

Compliance  with  the  statutory  reqniremeDts 
for  an  appeal  cannot  be  dispensed  with  by  stip- 
ulation.—Penny  V.  Ne»  Percea  County  (Idaho) 
570. 

Where  the  district  court  lerarses  the  Judg- 
ment of  a  justice,  a  motion  for  new  trial  is  not 
necessary  to  review  on  error. — Shaffer  v.  Hoens- 
child  (Kan.  App.)  979. 

The  giving  of  an  appeal  bond  is  essential  to 
appellate  jurisdiction.  -  Smithson  r.  Woodin 
(Wash.)  638. 

Where  a  new  trial  was  denied,^  the  proceedings 
of  the  trial  court  will  not  be  reviewed  unless  the 
denial  is  specially  assigned  as  error. — Wanamaker 
V.  Manufacturers'  Nat    Bank  (Kan.  App.)  796. 

—  Time  of  taUac. 

Under  Act  March  8.  1893,  {  3,  an  appeal  most 
be  taken  within  five  days  after  actual  notice  of 
the  decision.— Braeley  v.  Marks  (Wash.)  27. 

Where  the  affidavit  on  appeal  by  a  municipali- 
ty from  a  justice  is  not  filM  until  15  days,  the 
district  court  should  dismiss  the  appeal.— Board 
of  Com'rs  of  Rawlins  County  v.  Beaia  (Kaiu 
App.)  95. 
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The  ranning  of  the  rear  from  entir  of  jndg- 
ment  within  which  appeal  moat  be  taken,  under 
Code  Ciy.  Proc.  |  939,  is  not  snapended  hj  the 
grant  of  a  new  trial  and  appeal  therefrom,  re- 
sulting in  reversal  of  such  order.  —  Henry  t. 
Merguire  (CaL)  387. 

The  appeal  must  be  taken  within  the  required 
time  after  entry  of  judgment,  though  a  motion  for 
a  new  trial  is  undecided.— Hamlll  ▼.  Bank  of 
Clear  Creek  County  (Cola  App.)  903. 

Notice. 

Codefendants  of  appellant  are  not  adverse 
parties  within  Rev.  St  §  4808,  on  whom  notice 
of  appeal  must  be  served  where  the  judgment 
against  them  will  not  be  affected  by  the  re- 
versal of  the  judgment  against  appellant— 
Aulbach  v.  Dahl^  (Idaho)  192. 

Service  of  notice  of  appeal  by  a  taxpayer 
from  allowance  of  a  claim  against  the  county, 
on  the  person  in  whose  favor  the  allowance  was 
made,  is  not  necessary  to  give  jurisdiction.— 
Twohy  V.  Board  of  Com'rs  of  Granite  County 
(Mont)  494. 

Held,  that  an  intervener  was  entitled  to  no- 
tice of  appeal.— Gray's  Harbor  Commercial  Co. 
V.  Wotton  (Wash.)  1095. 

The  statutory  provision  for  notice  is  jurisdic- 
tional, and  cannot  be  waived.— Sawtelle  v.  Wey- 
mouth (Wash.)  1101. 

—  Neeesalty  and  snfleieaey  of  exeep- 
iiona. 

A  finding  to  which  no  exception  is  taken  will 
not  be  reviewed.— Griswold  v.  Case  (Wash.)  876. 

Where  no  exception  is  token  to  a  final  judg- 
ment, it  cannot  be  reviewed  on  the  facts.— Colo- 
rado Fuel  Co.  V.  Maxwell  Land-Grant  Co. 
{Colo.  Sap.)  556. 

Findings  of  fact  by  the  court  cannot  be  re- 
viewed on  appeal  unless  exceptions  were  tfiken 
thereto. —Jackson  v.  McAnley  (Wash.)  41. 

Error  cannot  be  assigned  to  a  ruling  to  which 
no  exception  was  taken. — Syndicate  Imp.  Co.  v. 
Bradley  (Wyo.)  79. 

Where  no  exception  is  taken  to  the  finding, 
nor  different  findings  reqiiested,  the  evidence 
will  not  be  reviewed.— Forrest  v.  Gilchrist 
(Wash.)  1099. 

In  the  absence  of  an  exception  to  an  instruc- 
tion and  an  assignmeni  of  error,  the  court  will 
not  review  the  instruction  as  a  matter  of  con- 
venience.—Murray  V.  Heinze  (Mont)  714. 

Where  the  facts  are  agreed  upon,  an  excep- 
tion to  the  judgment  is  unnecesssary. — ^White- 
head V.  Jessup  (Colo.  App.)  1042. 

The  evidence  will  not  be  reviewed  where  no 
exception  was  taken  to  the  final  judgment.— 
Norns  v.  Colorado  Turkey  Honestone  Co.  (Colo. 
Sup.)  1024. 

The  erroneous  sustaining  of  an  objection  to 
evidence  under  an  answer  was  an  error  of  law, 
which  should  have  been  raised  by  motion  for 
new  trial.— Golding  v.  Eidson  (Kan.  App.)  1(H. 

Under  Laws  1893,  pp.  112,  130,  a  general  ex- 
ception to  all  the  court's  findings  is  insufficient. 
—City  of  Ballard  ▼.  Keane  (Wash.)  27. 

Pntetlce. 

A  decree  entered  for  an  excessive  amount  for 
error  in  computation  may  be  informally  cor- 
rected on  app«il.— Bolster  v.  Stocks  (Wash.) 
1009. 

A  stipulation  that  a  case  can  be  argued  in  15 
minutes  is  insufficient  to  bring  it  within  supreme 
court  rule  7,  subd.  4a,  relating  to.  short-cause 
docket  —  American  Savings  &  Loan  Ass'n  v. 
Burghardt  (Mont)  923. 

An  assignment  of  error  is  abandoned  where 
no  reference  is  made  to  it  in  appellant's  brief. — 
Syndicate  Imp.  Co.  v.  Bradley  (Wyo.)  79. 


PwUm. 

A  person  not  a  party  to  the  action  Is  not  a  neces- 
sary party  in  error.  —  Wood  v.  Standenmayer 
(Kan.  Sup.)  760. 

The  parties  in  whose  favor  an  order  is  made 
are  necessary  parties  on  appeal.— Foreman  v. 
Ward  (Kan.  App.)  1139. 

Where,  pending  an  action  in  ejectment,  new 
parties  are  made  defendants,  they  are  neces- 
sary parties  on  appeal  from  an  order  granting  a 
new  trial. — Pierce  v.  Downey  (Kan.  Sup.)  223. 

Only  parties  bound  by  the  Judgment  rendered 
are  necessary  parties  on  apt>eal. — Bostwick  v. 
Blair  (Kan.  App )  297. 

Appeal  dismissed  for  absence  of  a  necessary 
parfy.— Van  Lenr  v.  Kansas  Trip-Hammer 
Brick  Works  (Kan.  Sup.)  1134. 

An  appeal  will  be  dismissed  for  want  of  neces- 
sary parties  only  when  the  decision  might  preju- 
dicially affect  the  absentees.  —  Richardson  v. 
Great  Western  Mannf  g  Co.  (Kan.  App.)  809. 

On  appeal  fiom  an  order  confirming  a  sale 
under  foreclosure  br  one  desiring  to  purchase, 
the  judgment  debtors  are  not  necessary  parties. 
— lona  Sav.  Bank  v.  Blair  (Kan.  Sup.)  686. 

A  defendant  hdd  to  have  been  made  a  party  to 
a  proceeding  in  error. — Wood  v.  Staudenmayer 
(ICan.  Sup.)  760. 

Briefa 

Under  Laws  1893,  p.  127,  f  15,  a  brief  must 
clearly  point  out  errors.— Haagh  v.  City  of  Ta- 
coma  (Wash.)  37. 

Court  will  not  consider  the  statement  of  facts 
in  aid  of  a  defective  brief.— Haugh  v.  City  of 
Tacoma  (Wash.)  37. 

When  appellant  fails  to  file  his  briefs,  the  ap- 
peal will  be  dismissed. — Faden  v.  Worrell  (Okl.) 
1059. 

A  charge,  incorporated  in  a  brief,  that  coun- 
sel is  guilty  of  tainpTing  with  the  record,  will 
be  expunged.— Taggart  v.  Bundick  (Kan.  Sup.) 
243. 

XbCOOTua 

Matters  which,  by  statute,  cannot  be  made  a 
part  of  the  record,  except  by  case  made  or  bill 
of  exceptions,  cannot  be  brought  up  on  certifi- 
cate of  the  clerk.— City  of  Kingfisher  v.  Pratt 
(Okl.)  1068. 

A  case  tried  to  the  ooort  cannot  be  reversed 
on  the  ground  that  it  was  tried  on  an  erroneous 
theory,  where  the  only  evidence  thereof  is  out- 
side the  record.— Rock  Springs  Nat  Bank  v. 
Luman  (Wyo.)  514. 

Error  in  the  admission  of  parol  evidence  will 
not  be  considered  where  the  facts  proven  are 
not  shown  by  the  record. — Hughes  v.  Lazard 
(Ariz.)  422. 

No  errors  of  law  need  be  specified  in  a  bill  of 
exceptions  to  enable  the  a^iellate  court  to  con- 
sider the  same. — Barfield  v.  South  Side  Irriga- 
tion Co.  (Cal.)  406. 

The  statement  in  the  record,  with  the  certifi- 
cate of  the  judge  that  it  contains  all  the  evi- 
dence and  all  the  proceedings,  is  conclusive. — 
Libbey  v.  Ralston  (Kan  App.)  294. 

Where  the  record  does  not  show  such  amount 
in  co'htroversy  as  gives  jurisdiction,  and  there 
is  no  certificate  that  it  is  an  excepted  case,  the 
appeal  will  be  dismissed. — Gray  v.  Haiah  (Kan. 
App.)  293. 

Where  the  record  fails  to  show  that  the 
amount  involved  is  within  th*  jurisdiction  of 
the  court,  and  there  is  no  certificate  showing 
the  cause  is  within  the  exceptions  of  the  statute, 
the  appeal  will  be  dismissed. — Webber  v.  Carey 
(Kan.  App.)  284. 

Where  the  exhibits  as  to  the  location  of  a 
ditch  were  omitted  from  the  abstract,  and  the 
map  and  survey  introduced  were  omitted  from 
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the  bill  of  exceptions,  the  eyidence  cannot  be 
considered.— Old  v    Keener  (Colo.  Sup.)  127. 

The  refusal  to  dissolve  an  attachment  cannot 
be  reviewed  in  the  absence  of  a  bill  of  exceptions 
containing  the  evidence  introduced. — Syndicate 
Imp.  Co.  V.  Bradley  (Wyo.)  79. 

A  special  appearance  in  writing,  to  be  consid- 
ered, must  be  incorporated  in  a  bill  of  excep- 
tions.—Syndicate  Imp.  Co.  V.  Bradley  (Wyo.) 
79. 

Where  the  transcript  fails  to  show  a  compli- 
ance with  the  statute  or  rules  of  court,  the  ap- 
peal will  be  dismissed.— Pence  v.  Lemp  (Idaho) 
75. 

To  support  an  assignment  of  error  in  refus- 
ing a  jury,  the  record  must  show  a  request 
when  the  doclcet  was  called,  a  refusal,  and  an 
exception.— Syndicate  Imp.  Co.  v.  Bradley 
(Wyo.)  79. 

—  Oace  made  or  statemeiit  of  faots. 

The  certificate  of  a  jndge  in  a  case  made  should 
affirmatively  show  that  he  has  settled  it. — Mutual 
Ben.  Life  Ins.  Go.  v.  Sackett  (Kan.  App.)  816. 

Party  cannot  be  compeUed  to  include  tran- 
script of  stenographer's  notes  of  the  trial  in  a 
statement  of  factt  in  the  superior  court.— State 
V.  Superior  Court  of  Spokane  County  (Wash.) 
636. 

That  the  trial  court  erred  in  amending  the 
proposed  statement  of  facts  before  settlement 
will  not  enable  the  appellate  court  to  consider 
It  as  though  it  had  been  settled  without  amend- 
ment—Scott V.  Bourn  (Wash.)  372. 

A  statement  of  facts  appearing  to  have  been 
filed  after  the  copy  was  served  cannot  be  con- 
sidered. —  Boyle  V.  Great  Northern  Ry.  Co. 
(Wash.)  m. 

Matters  not  relating  to  the  merits  of  the 
case,  when  not  incorporated  in  the  case  made, 
may  be  shown  by  extrinsic  evidence.— Bank  of 
Claflin  T.  Bowlinson  (Kan.  App.)  301. 

A  certificate  to  a  case  made,  stating  that  it 
was  presented  to  the  judge  for  settlement,  but 
failing  to  show  that  he  had  settled  it,  is  insutS- 
cient. — Mudge  v.  Kansas  Nat.  Bank  (Kan.  Sup.) 
255. 

Evidei.ce  was  admissible  on  appeal  to  show 
consent  to  an  irregular  settling  of  a  case  made. 
— Haseltine  t.  Gilleland  (Kan.  App.)  88. 

B«Tlew. 

The  granting  of  a  new  trial  on  conflicting  evi- 
dence will  not  be  disturbed. — Mortgage  Trust 
Co.  V.  Fleming  (Kan.  App.)  1146. 

Vacation  of  a  default  judgment  hM  not  an 
abuse  of  discretion. — Mantle  v.  Largey  (Mont.) 
633. 

The  grant  of  a  continuance  is  in  the  discretion 
of  the  trial  court.— Cannon  v.  Griffith  (Kan.  App.) 
829. 

Where  a  public  officer  is  authorized  to  do  a 
certain  act  on  the  existence  of  a  certain  fact, 
his  finding  ae  to  the  fact  is  not  reviewable.—! 
State  V.  Forrest  (Wash.)  51. 

Where  an  appeal  from  an  order  denying  a 
new  trial  is  dismissed  for  want  of  an  undertak- 
ing, only  such  questions  can  be  considered  as 
anse  upon  the  judgment  roll.— Broker  v.  Tay- 
lor (Cal.)  387. 

On  appeal,  under  (3omp.  Laws  1887,  div.  6,  | 
7&i,  by  a  taxpayer  from  an  allowance  of  a 
claim  against  the  county,  the  clerk,  by  trans- 
mitting the  proceedings  to  the  district  court, 
held  to  have  waived  any  informality  in  the  serv- 
ice of  notice  of  appeal. — Twohy  v.  Board  of 
Com'rs  of  Granite  County  (Mont.)  494. 

—  Olijectlons  not  raised  belo'w. 

Quostions  not  raisinl  l)elow  will  not  be  consid- 
ered.—Truesdell  V.  Peck  (Kan.  App.)  900. 


Issue  not  presented  to  the  trial  court  cannot 
be  determined  on  appeal  for  the  purpose  of  re- 
versing the  judgment  appealed  from.— California 
Loan  &  Trust  Co.  v.  Hammell  (Cal.)  956. 

Objection  to  form  of  Judgment  most  be  raised 
in  the  trial  court— Rawson  v.  EUlsworth  (Wash.) 
934. 

An  objection  that  there  was  no  proof  of  execu- 
tion of  a  bond  sued  on  cannot  be  first  raised  on 
appeal.— Price  v.  Scott  (Wash.)  634. 

Errors  in  instructions  cannot  be  first  raised 
on  appeal.— Denver  &  R.  G.  R.  Co.  v.  Rosuck 

(Colo.  App.)  456. 

Objection  that  false  issues  were  litigated  can- 
not first  be  raised  on  a[^>eal. — Gilson  v.  Hays 
(Kan.  App.)  93 

The  constitutionality  of  an  act  will  not  be 
passed  on  when  collateral  to  the  issues. — ^Belle- 
vue  Water  Co.  v.  Stockslager  (Idaho)  568. 

Defendant  in  mandamus  cannot  urge  any  de- 
fense on  appeal  not  alleged  in  his  answer  below. 
—Stevens  v.  MUler  (Kan.  App.)  439. 

—  Presmnptton. 

It  will  be  presumed  that  a  cause  triable  at 
the  term  wheu  heard  was  duly  entered  on  the 
trial  docket.— Syndicate  Imp.  Co.  v.  Bradley 
(Wyo.)  79. 

It  will  be  presumed  on  appeal  that  a  judg- 
ment increasing  an  assessment  was  rendered  on 

sufficient  evidence,  though  it  is  not  shown  on 
what  evidence  it  was  rendered,  or  that  there 
was  any  evidence. — Godfrey  v.  Douglas  Coun- 
ty (Or.)  171. 

Where  the  record  does  not  show  a  motion  for 
new  trial  filed  in  time,  it  will  be  presumed  that  it 
was  filed  too  late. — Wanamaker  y.  Manufactur- 
ers' Nat.  Bank  (Kan.  App.)  796. 

Where  there  is  no  statement  on  appeal  or  mo- 
tion' for  new  trial,  the  presumption  is  that  the 
evidence  supported  the  finding. — Sadler  v.  State 
(Nev.)  915. 

The  presumption  is  that  the  court  admonish- 
ed the  jury  befoie  each  separation. — State  v. 
Rogers  (Kan.  Sup.)  256. 

—  Waisitt  and  anffioleiuy  of  e'ridenee. 

Findings  of  fact  will  not  be  set  aside,  except 
for  manifest  insufficiency  of  evidence,  or  for 
passion  01  prejudice. — Campbell  v.  First  Nat 
Bank  (Colo.  Sup.)  1007. 

Findings  of  court  are  as  conclusive  as  a  ver- 
dict—Truesdell  V.  Peck  (Kan.  App.)  990. 

On  trial  by  the  court  a  general  finding,  where 
there  is  evidence  to  support  it  will  not  be  dis- 
turbed. —  Kirwin  V.  United  States  Nat  Bank 
(Kan.  App.)  796. 

Where  the  special  findings  and  general  verdict 
are  contrary  to  the  evidence,  they  will  be  set 
aside.— Challis  v.  Woodbum  (Kan.  App.)  792. 

Verdict  will  not  be  disturbed  on  appeal  where 
warranted  by  any  evidence.- Miller  v.  Bean 
(Wash.)  636. 

A  finding  in  a  suit  to  cancel  a  note  that  the 
note  was  based  on  a  sufficient  consideration 
held  sustained  by  the  evidence. — Scott  y.  Bourn 
(Wash.)  372. 

Evidence  of  the  recorder  that  a  certificate 
was  not  on  file  hdd  to  justify  a  finding  that  the 
certificate  was  not  filed.— Jenet  y.  Nims  (Colo. 
App.)  147. 

Binding  of  the  trial  court  hdd  againat  the  evi- 
dence.—Morford  V.  Frye  (Wash.)  46. 

A  finding  on  conflicting  evidence  will  not  be 
disturbed.— Smith  v.  Sabin  (Cal.)  588:  Johnswn 
V.  Kountze  (Colo.  Sup.)  445;  Jones  v.  Sullivan 
(Colo.  Sup.)  1001;   JusUce  v.  Elwert  (Or.)  649. 

A  verdict  on  conflicting  evidence  will  not  he 
disturbed. — Anderson  v.  Hinshaw  (Cal.)  389; 
McGee  v.  San  Francisco  &  N.  P.~Ry-  Ca  (jCaL) 

Digitized  by  LjOOQIC 


INDEX. 


1157 


1106;    Ha^er  t.  Taylor  (Kan.  App.)  87;   Tar- 
pey  T.  8h»n>  (Utah)  104 

—  Harmles*  error. 

An  objection,  on  appeal,  that  an  action  has 
been  lirought  by  a  lessee  instead  of  by  the  les- 
sor for  his  benefit,  is  not  ground  for  reTersal 
where  no  prejudice  is  shown. — Jenkins  v.  Co- 
lumbia Land  &  ImproTement  Co.  (Wash.)  328. 

Unless  It  appears  that  the  error  committed 
worked  manifest  injustice,  it  will  not  be  regard- 
ed as  sufficient  to  require  a  reversal. — Cunning- 
ham T.  Bostwick  (Colo.  App.)  151. 

Error  in  overruling  a  demurrer  for  misjoinder 
of  parties  is  not  ground  for  reversal,  where  the 
cause  was  subsequently  dismissed  as  to  the  de- 
fondant  alleged  to  have  been  improperly  joined. 

—  Jackson  v.  McAuIey  (Wash.)  41. 

Error  in  sustaining  a  demurrer  to  an  answer 
was  harmleMi  wher^  an  amendment  was  allowed. 
—Scully  V.  Porter  (Kan.  App.)  824. 

The  OTermling  of  an  objection  to  an  irrelevant 
question  )ield  harmless. — Redfield  ▼.  Oakland 
Consol.  St  Ry.  Co.  (Cal.)  1117. 

'Error  in  denying  a  motion  to  strike  out  part 
of  the  pleading  held  harmless.— Charles  t.  E.  P. 
Hallack  Lumber  &  Manufacturing  Co.  (Colo. 
Sup.)  54a 

The  exclusion  of  evidence  under  defective  al- 
legations renders  them  harmless.— Johnson  v. 
Bellingham  Bay  Imp.  Co.  (Wash.)  370. 

Where  defendant  ia  estopped  to  deny  plain- 
tifTs  corporate  existence,  the  admission  of  in- 
sufficient articles  of  incorporation  is  harmless 
error.— Stuyveeant  v.  Western  Mortgage  &  In- 
vestment Co.  (Colo.  Slip.)  144. 

Error  in  excluding  evidence  is  immaterial  when 
it  is  subsequently  admitted. — Chaffee  v.  Fisher 
(Knn.  App.)  1137;   Howell  v.  Same,  Id. 

The  admission  of  immaterial  evidence  is  harm- 
less error  where  the  same  facts  are  proven  by 
competent  evidence. — Kock  Springs  Nat.  Bank 
V.  Luman  (Wyo.)  514. 

Admission  of  evidence  on  issue  finally  not  de- 
termined is  without  prejudice. — Carl  v.  West  Ab- 
erdeen Land  &  Improvement  Co.  (Wash.)  890. 

Error  in  permitting  proof  of  negligence  in  not 
maintaining  gates  at  a  crossing,  under  a  peti- 
tion alleging  negligence  in  operating  the  en- 
gine, held  harmless.— Atchison.  T.  &  S.  F.  R.  Co. 
V.  Shaw  (Kan.  Sup.)  1129. 

Decision. 

The  trial  court  has  no  jurisdiction  of  a  suit  to 
enjoin  the  enforcement  of  a  judgment  which 
has  been  affirmed  on  appeal. — Cochrane  v.  Van 
De  Vanter  (Wash.)  42 

Where,  on  appeal,  on  the  ground  that  the  find- 
ings are  not  supported  by  evidence,  the  re- 
spondent fails  to  point  out  where  the  evidence 
may  be  found  in  support  of  the  findings,  a  nev 
trial  will  be  ordered. — Mountain  Tunnel  Gravel 
Min.  Co.  V.  Bryan  (Cal.)  410. 

Where  remittitur  is  offered  on  appeal  which 
would  cure  an  error  in  an  instruction,  a  new 
trial  should  not  be  granted.— Eames  v.  Haver 
(Cal.)  1120. 

In  an  action  on  a  judgment,  an  admission  by 
defendant  of  the  judgment  held  insufficient  to 
authorize  a  judgment  for  plaintiff  on  reversal 
of  a  judgment  for  defendant  on  a  plea  of  pay- 
ment.—Edmunds  T.  Black  (Wash.)  830. 

Decision  of  appellate  court  on  facts  of  a  case 
is  binding  on  trial  court  on  a  retrial,  where  the 
evidence  is  substantially  the  same.  —  Furth  v. 
Snell  (Wash.)  035. 

—  Dismissal. 

An  appeal  from  a  Judgment  entered  by  the 
Inwer  court  in  accordance  with  the  mandate  of 
the  supreme  court  on  a  previous  appeal  will  be 
dismissed. — Krantz  v.  Kio  Grande  Western  Ry. 
Co.  (Utah)  623. 


Where  the  resignation  of  a  roardian,  pending 
an  appeal  from  an  order  reroKlng  his  appoint- 
ment, is  accepted,  the  appeal  will  be  dismissed. 
—In  re  Treadwell  (Oal.)  684. 

Where  appellant  has  acquired  no  rights  under 
an  appeal  appellee  may,  before  the  record  is  re- 
turnable, file  a  transcript  thereof,  and  move  for 
a  dismissal  of  the  appeal. — Hamill  v.  Bank  of 
Clear  Creek  County  (Colo.  App.)  003. 

—  RereraaL 

Where  the  record  shows  the  judgment  to  be 
erroneous,  it  will  be  reversed.  —  Hampton  v. 
Board  of  Com'rs  of  Logan  County  (Idaho)  324. 

Where  respondent  confesses  error,  a  reversal 
will  be  granted.— O'Donnell  v.  Gainan  (M<»it) 
713. 

Where  the  only  error  is  the  excessive  amount  of 
damages,  the  court  may  reverse  the  case,  unless 
plaintiff  remits  the  excessive  amodnt. — Hamilton 
V.  Great  FaUs  St.  Ry.  Co.  (Mont)  713. 

Appellee  cannot,  by  offering  to  permit  a  judg- 
ment to  be  modified  after  an  appeal  has  been 
perfected,  deprive  appellant  of  his  right  to  de- 
mand a  reversal.— Leake  t.  Hayes  (Wash.)  48. 

AFPEABANCE. 

An  objection  for  the  first  time  on  appeal  that 
defendant  was  not  notified  of  the  trial  will  not 
avail  v^here  a  general  appearance  is  shown  in 
the  record.  —  Syndicate  Imp.  Co.  v.  Bradley 
(Wyo.)  79. 

An  appearance  by  a  taxpayer  before  the  coun- 
ty court  on  the  equalization  of  assessments  will 
lie  presumed  to  be  general. — Godfrey  v.  Dong- 
las  County  (Or.)  171. 

Where  plaintiff  fails  to  appear,  defendant  can- 
not have  a  trial,  having  filed  no  plea. — Elsberg 
y.  Frietze  (N.  M.)  680. 

Appellate  Court. 

See  "Courts." 

Application. 

For  insurance,  see  "Insurance." 
For  patent,  see  "Public  Lands." 

Appropriatioii. 

See  "States  and  State  Officers." 

ARBITBATION  AND  AWABD. 

See,  also,  "Reference." 

The  decision  of  arbitrators  will  not  be  inter- 
fered with  on  account  of  error  in  law  on  a 
doubtful  point— School  Dist.  No.  5  of  Snohomish 
County  V.  Sage  (Wash.)  341. 

Though  arbitrators  found  that  a  building  va- 
ried from  the  original  plan,  but  made  their 
award  in  plaintiff's  favor  after  crediting  de- 
fendant with  a  certain  amount  for  such  varia- 
tion, their  award  will  not  be  disturbed. — School 
Dist  No.  5  of  Snohomish  County  v.  Sage  (Wash.) 
341. 

Under  C3ode  Proc.  8  429,  the  evidence  sub- 
mitted to  arbitrators  is  not  subject  to  exam- 
ination in  support  of  exceptions  that  the  arbi- 
trators committed  error  in  fact  or  in  law. — 
School  Dist  No.  6  of  Snohomish  County  v.  Sage 
(Wash.)  341. 

Ai^roment  of  OoxmseL 

See  "Criminal  Law." 


Arraigninezit. 

See  "Criminal  Law." 
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ABsessment. 

Of  benefits  from  public  improTemeDta,  ae«  'liu- 

nicipal  Corporationa." 
Of  corporate  stock,  see  "Corporatioiis.'* 
Of  taxes,  see  "Taxation." 
On  mutual  policy,  see  "Insurance." 

ASSIGNMENT. 

See,  also,  "Assignment  for  Benefit  of  Creditors." 
Of  lease,  see  "Landlord  and  Tenant." 

A  draft  is  not  an  equitable  assignment  until 
accepted.— Meldrum  v.  Henderson  (Colo.  App.) 
148. 

An  order  on  a  bank  to  pay  a  spedfied  sum  out 
of  a  special  fund  is  an  assignment  to  the  person 
named  in  the  order.  —  Central  Nat  Bank  ▼. 
Spratlen  (Colo.  App.)  1048. 

A  drawee  would  not  be  justified  in  accejpting 
a  draft  showing  that  the  drawer  had  assiguea 
in  insolvency.— Meldrum  t.  Henderson  (Colo. 
App.)  148. 

A  contract  of  a  water  company  to  furnish  an 
electric  light  plant  belonging  to  the  city  with 
water  held  assignable.  —  Jenkins  v.  Columbia 
Land  &  Improvement  Co.  (Wash)  328. 

A  material  man's  right  of  action  on  the  bond 
required  by  Gen.  St  |  2415,  to  be  executed  to 
a  county,  conditioned  the  contractor  will  p^y 
all  laborers  and  material  men,  is  assignable. — 
Gilmore  v.  Westerman  (Wash.)  345. 

When  receipt  in  full  of  accounts  will  not  dis- 
charge one  previouBly  assigned. — McCJarthy  v. 
Mt  Tecarte  Land  &  Water  Co.  (Cal.)  391. 

The  assignment  of  an  account  must  be  plead- 
ed in  an  action  before  a  justice. — Balden  t. 
Thomasen  (Mont)  627. 

A  claim  for  money  found  due  by  a  verdict 
may  be  assigned,  so  that  the  assignee  can  recov- 
er the  same.— Noble  v.  Hunter  (Kan.  App.)  994. 

Under  Sess.  Laws  1893,  17th  Leg.  Asaom. 
p.  26,  par.  680,  one  to  whom  a  claim  is  assigned 
for  collection  may  sue  thereon  in  his  own  name. 
— Sronfe  v.  Soto  (Ariz.)  221. 

ASSIGNMENT  FOR  BENEFIT 
OF  CKEDITORS. 

A  creditor  attaching  land  is  an  incumbrancer, 
within  Sess.  Laws  1885,  c.  43,  {  6,  requiring 
notice  of  the  assignment  to  be  recorded.  — 
Thatcher  v.  Valentine  (Colo.  Sup.)  1031. 

A  creditor  is  not  prevented,  by  Sess.  Laws 
1885,  c.  43,  §  4,  from  attaching  before  notice 
of  the  assignment  is  recorded  in  the  county  in 
which  the  land  Is  situated,  and  acquiring  a  su- 
perior lien. — Thatcher  v.  valentine  (Colo.  Sup.) 
1031. 

The  court  of  a  county  in  which  an  assignment 
is  filed  has  no  authority  over  land  in  another 
county,  in  which  notice  of  assignment  was  not 
filed  until  after  an  attachment  lien  had  been 
acquired. — Thatcher  v.  Valentine  (Colo.  Sup.) 
1031. 

A  voluntary  assignment  execnted  in  another 
state,  and  valid  there,  which  conveys  real  es- 
tate in  Oklahoma,  will  be  upheld  in  the  latter 
state,  though  it  would  be  void  if  executed  there. 
— Williams  v.  Kemper.  Hundley  &  McDonald 
Dry  Goods  Co.  (Okl.)  1148. 

When  an  assignment  executed  In  another  state 
conveys  property  in  Oklahoma,  the  assignee  is 
not  required  to  proceed  under  the  Oklahoma 
statntos.— Williams  v.  Kemper.  Hundley  &  Mc- 
Donald Dry  Goods  Co.  (Okl.)  1148. 

Chattel  mortgages  m^de  substantially  at  the 
time  of  the  execution  of  a  general  assignment 
confer  no  preferenc-s.  —  Goodman  v.  Kendall 
(Kan.  Sup.)  1387. 


A  creditor  of  an  insolvent  debtor  kdd  not  to 
have  waived  his  right  to  share  in  the  assigned 
estate.— Anderson  v.  Risdon-Cahn  (yo.  (Wash.) 
337. 

An  assignee  has  no  standing  to  maintain  an 
action  to  set  aside  a  voluntary  deed  made  by  th« 
assignor.— Babtcck  v.  Chase  (Cal.)  1105. 

A  petition  for  the  appointment  of  an  assignee 
on  the  ground  that  the  assignee  named  failed  to 
quali^  should  not  be  dismiKed  on  the  insolvent's 
affidavit  that  the  petitioners  were  not  creditors. 
—In  re  Hense  (Wash.)  888;  Snell.  Heitadra  & 
Woodard  Co.  v.  Murdoch,  Id. 

Injunction  restraining  an  assi^ee  for  the  ben- 
efit of  creditors  from  enforcmg  a  judgment 
against  a  creditor  of  the  assignor  held  error- 
Anderson  V.  Riadon-Cahn  Co.  (Wash.)  337. 

An  assignee  nnder  a  void  assignment  acquires 
no  title  to  the  Drcq)erty.— Mosconl  v.  BurchineU 
(Colo.  App.)  9l£ 

Aasociat1<HiB. 

See  "Bnilding  and  Loan  Associationa";  "Corpo- 
rations." 

ASSX7MPSIT. 

That  work  was  performed  under  a  special  con- 
tract will  not  defeat  a  recovery  on  a  quantum 
meruit  count— Hecht  v.  Stanton  (Wyo.)  508. 

One  accepting  a  .lOte  as  evidence  of  a  loan  may 
disregard  it  and  sue  for  the  loan. — Schreyer  v. 
Turner  Flouring  Mills  Co.  (Or.)  719. 

A  recover:^  on  a  quantum  meruit  cannot  be 
had  for  services  rendered  under  a  void  contract 
— Hampton  v  Board  of  Com'rs  of  Logan  C!oun- 
ty   (Idaho)  324. 

When  profits  arising  from  an  illegal  bnsiness 
may  be  recovered  as  for  money  had  and  re- 
ceived.—McDonald  V.  Lund  (Wash.)  348. 

Assumption  of  Risks. 

See  "Master  and  Servant" 

ATTACHMENT. 

See,   also,    "Execution";    "Exemptions";    "Gar- 
nishment" 

A  return  of  an  attachment  of  growing  crops 
is  insufficient  under  (3ode  Civ.  Proc.  S  542,  snbd. 
5,  which  merely  states  that  it  was  attached  by 
"taking  it  into  custody."— Rudolph  v.  Saanders 
(Cal.)  619. 

SherifiTs  return  examined,  and  held  insufficient 
as  not  containing  a  proper  description  of  the 
property  attached.— Harding  v.  Guaranty  Loan 
&  Trust  Co.  (Kan.  App.)  835. 

Whether  one  who  at  different  times  had  be«i 
told  of  a  person's  ownership  in  property  retained 
such  knowledge  at  a  time  when  such  property 
was  attached  by  a  bank  of  which  he  was  the 
president  is  for  the  jury. — Campbell  v.  First 
Nat  Bank  (Colo.  Sup.)  1007. 

A  complaint  hM  to  state  a  cause  of  action  for 
excessive  levy.— Palmet  v.  Breed  (Aris.)  219. 

A  bond  for  a  deed,  reciting  as  a  consideration 
a  cash  payment  and  the  payment  of  two  cer- 
tain mortgages  of  specific  amount,  provides  for 
the  payment  of  a  sum  certain,  so  that  attach- 
ment mav  issue  — Stuyvesant  v.  Western  Mort- 
gage &  Investment  Co.  (Colo.  Sup.)  144. 

An  action  to  enjoin  sale  of  property  under  a 
void  attachment  may  be  maintoincd  by  another 
creditor  claiming  a  lien.  —  Mentzer  v.  Ellison 
(Colo.  App.)  464. 

AfidaTlt. 

An  affidavit  which  omits  eith^  a  statement 
of  indebtedness  to  plaintiff  or  an  averment  of 
some  ground  for  attachment  is  inrisdlctionaUr 
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deficient,  and  cannot  be  amended.— Mentser  t. 
EniiBon  (Colo.  App.)  464. 

All  proceedings  based  on  an  affidarit  insnffi- 
cient  to  gire  the  court  iarisdiction  of  the  prop- 
erty are  void,  and  may  b«  collaterally  attacked. 
— Mentzer  t.  Elllison  (Colo.  App.)  4^. 

Eiery  and  Ilea. 

A  lien  does  not  affect  rights  in  tiiird  persona 
outstandintr  when  acquired. — Gates  Iron  Works 
T.  Cohen  (Colo   Aop.)  667. 

Where,  in  attachment,  a  person  is  garnished. 
It  constitutes  an  attachment  lien  on  the  prop- 
erty in  his  possession. — Kimball  T.  Richardson- 
Kimball  Co.  (Cai.)  1111. 

Priority  of  attachment  determined. — Kimball 
r.  Bicfaardson-Kimball  Co.  (Cal.)  IIIL 

An  attachment  creditor  haring  no  notice  of 
in  unrecorded  deed  acquires  a  lien  superior 
thereto  under  Mills'  Ann.  St  i  446.— Jerome  t. 
Carbonate  Nat.  Bank  (Colo.  Sup.)  215. 

Rights  of  grantee  under  an  unrecorded  deed 
tre  sup^nor  to  those  of  attaching  creditor  of 
mintor  with  notice.  —  C!ampbell  v.  First  Nat 
Bank  (Colo.  Sup.)  1(X)7. 

The  levy  of  an  attachment  on  personalty, 
jrhere  the  officer  holds  it,  creates  a  lien  prior  to 
a  chattel  mortgage  executed  subsequent  to  the 
lery,  but  prior  to  taking  actual  possession  under 
the  levy. — Falk-Bloch  Mercantile  Co.  y.  Bran- 
■tetter  (Idaho)  571. 

Ixtterreation. 

A  subsequent  attaching  creditor  can  intervene 
in  the  prior  attachment — Kimball  v.  Richard- 
son-KimbaU  Co.  (Cal.)  1111. 

In  attachment  in  a  justice's  court,  an  inter- 
vener, on  appeal  to  the  county  court  by  defendant 
alone,  cannot  question  the  decision  of  the  justice 
on  his  claim. — ^Winship  r.  May  (Colo.  App.)  004. 

Where  an  assi|;nee  for  creditors  fails  to  file  no- 
tice of  his  appointment  in  the  county  where  a 
partner  of  the  inaolTcnt  firm  owns  land,  an  at- 
tachment of  the  land  by  an  individual  creditor 
wiUiuut  notice  creates  a  superior  lien.— Spaugler 
V.  West  (Colo.  App.)  905. 

Any  person  claiming  iands  levied  on,  though 
not  a  party,  may  aiove  lo  discharge  the  attaoh- 
ment  as  to  such  proiierty.— Harding  v.  Guaranty 
Ix>an  &  Trust  Co.  (Kan.  Aiq>.)  835. 

One  claiming  property  as  against  attaching 
creditors,  there  being  no  change  of  possession, 
must  prove  an  actual  bona  fide  sale.— Tullis  v. 
McCafl  (Kan.  App.)  980. 

An  action  by  a  third  person  to  enjoin  the  sale 
of  property  tmder  an  attachment  does  not  op- 
erate under  the  i>rovision8  of  Code,  {  146,  as  a 
waiver  of  errors  in  the  attachment  proceedings. 
—Mentzer  v.  Ellison  (Colo.  App.)  4&1. 

ATTOENEY  AND  CliIBNT. 

Argtmient  of  counsel,  see  "Criminal  Law." 

Sulwtitation  of  attorney,  see  "Practice  in  Civil 
Cases." 

Verification  of  pleading  by  attorney,  see  "Plead- 
ing." 

When  attorney  may  act  as  judge,  see  "Judge." 

Ateilnlon  to  praetioe. 

A  {>etitton  for  a  rule  against  members  of  the 
examining  committee  to  show  cause  why  they 
should  not  examine  petitioner,  must  show  that 
petitioner  obtained  a  certificate  that  he  had  pre- 
viously studied  law  for  two  years. — People  v. 
Oarr  (Colo.  Sup.)  128. 

The  committee  for  examination  for  admission 
to  the  bar  cannot  delegate  their  power  to  ex- 
amine to  the  faculty  of  the  state  nniversity. — 
People  V.  Carr  (Colo.  Sup.)  128. 

Th«  committee  on  admission  to  the  bar  may 
require  applicants  to  produce  the  certificate  re- 


quired by  statute,  of  the  time  during  whidi  they 
have  studied  law.  — People  v.  Carr  (Colo.  Sup.) 
128. 

Snapeiuloii  and  dlsbament. 

Attorney  suspend^o  tor  six  months,  under 
Code,  {  1047,  on  cinTictioa  of  libel— State  v. 
Mason  (Or.)  651 

Conviction  of  libel  authorizes  the  removal  or 
suspension  of  an  attorney,  under  Code,  {  1047. — 
State  V.  Mason  (Or.)  651. 

The  record  of  a  conviction  of  a  misdemeanor 
is  conclusive  of  moral  turpitude,  but  the  court 
may  go  behind  the  record  in  considering  the  pun- 
ishment—State V.  Mason  (Or.)  651. 

Evidence  k«M  insuflSdent  in  a  disbarment  pro- 
ceeding to  sustain  charges  of  improperly  infiu- 
encing  the  testimony  of  witnesses.— In  re  Catron 
(N.  MJ  724. 

Evidence  examined,  and  held  insufficient  to  war- 
rant disbarment  because  of  a  change  of  entry  of 
an  order  prepared  by  the  court — Whalley  v. 
Tongue  (Or.)  717. 

A  disbarred  attorney  may  prosecute  a  claim 
assigned  to  him  in  good  faith  in  the  course  of 
litigation.— Philbrook  v.  Superior  Court  of  City 
and  County  of  San  Francisco  (Gal.)  402. 

Oompensatloiii 

Where  an  attorney  proposes  to  try  a  case  for 
a  stated  fee.  and  does  so  with  the  consent  of 
client  be  cannot  claim  a  larger  fee  after  the 
services  arj  completed. — Walsh  v.  Board  of 
Trustees  of  Helena  School  Dist.  No.  1  (Mont.) 
180. 

Where,  in  a  divorce  suit,  the  defendant's  hus- 
band is  ordered  to  pay  plaintiff's  attorney's  fees, 
and  the  bill  'u  dismissed  at  liis  cost,  an  action 
will  lie  to  recover  such  fees. — Bowers  v.  Kauts 
(Kan.  App.)  806 

Ckinstmction  of  a  contract  between  attorney 
and  client  for  compensation. — Niagara  Fire  Ins. 
Co.  V.  Hart  (Wash.)  937. 

That  an  attorney  knew  of  the  assignment  by 
his  client,  pending  the  action,  of  his  claims  in 
suit,  and  that  the  client  had  agreed  to  prosecute 
the  actions  without  cost  to  the  assignee,  does 
not  preclude  the  attorney,  on  recovery  of  judg- 
ment, from  claiming  a  lieu  thereon  for  his  fees. 
—Niagara  Fire  Ins.  Co.  v.  Hart  (Wash.)  937. 

An  attorney  held  to  have  abandoned  his  lien 
on  a  judgment  by  an  assignment  of  the  same  to 
himself.— Whitehead  v.  Jessnp  (Colo.  App.)  1042. 

Autrefois  Acquit  alid  Convict. 

See  "Criminal  Law." 

Award. 

See  "Arbitration  and  Award." 

BAIL. 

In  statute  providing  that,  in  case  where  "cor- 
poral punishment"  is  inflicted,  a  prisoner  shall 
not  be  bailed,  such  words  do  not  apply  to  im- 

?ri8onment  —  Ritchey    v.   People    (Cfolo.   Sup.) 
026. 

Recovery  on  a  recognizance  of  one  bound  over 
by  a  justice  is  not  precluded  by  the  justice's  fail- 
ure to  indorse  the  amount  of  bail  on  the  commit* 
ment  or  by  his  leaving  vacant  a  blank  in  the  com- 
mitment left  for  the  insertion  of  the  name  of  the 
county.— George  v.  btate  (Kan.  App.)  850. 

Bailment. 

See  "Banks  and  Banking";  "Pledge." 

Ballots. 

See  "Elections  and  Voters." 
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BANKS  Am)  BANKINQ. 

Deposit  as  trust  fnnd,  see  "Tmsts." 
RemoTal  of  bank  commissioners,  see  "Office  and 
Officer." 

A  bank  Is  charjred  with  notice  of  facts  within 
the  knowledge  of  its  president,  though  he  gained 
the  information  in  the  transaction  of  his  private 
business. — Campbell  v.  First  Nat.  Bank  (Colo. 
Sup.)  1007. 

The  fact  that  a  check  deposited  by  one  payee 
indlTidually  was  intrusted  to  the  two  payees  in 
an  official  capacity  did  not  permit  them  to 
charge  the  proceeds  as  a  trust  fund. — Meldram 
T.  Henderson  (Colo.  App.)  148. 


See  "Wma." 


Bequest. 


Best  and  Secondary  Evidence. 

See  "Eridence." 

Bills  and  Notes. 

See  "Negotiable  Instruments." 

Bona  Fide  PnrchaserB. 

See  "Vendor  and  Purchaser." 

Of  bills  and  notes,  see  "Negotiable  Instmments." 


BONDS. 

See,  also,  "Principal  and  Surefy.* 

Bail  bonds,  see  "BaiL" 

Municipal  bonds,  see  "Municipal  CorporatlonB." 

Of  county,  see  "Counties." 

Of  town,  see  "Towns." 

On  appeal,  see  "Appeal." 

Sheriff's  bonds,  see  "Sheriffs  and  Constables." 

A  bond  given  by  a  contractor  to  a  school  dis- 
trict, under  Laws  1887-88,  p.  15,  to  protect 
persons  furnishing  materials  for  the  erection 
of  the  8choolhv>u8e.  is  an  official  bond. — Ibrig  t. 
Scott  (Wash.)  633. 

Under  Hill's  Ann.  Laws,  §g  840,  341,  the 
county  in  which  taxes  for  coun^  and  state  pur- 
poses are  levied  can  sue  on  the  official  bond  of 
the  tax  collector.— Hume  v.  Kelly  (Or.)  380. 


BOT^ND  ABIES. 


Where  the  evidence  showed  the  original  location 
of  a  quarter  post  within  a  qiace  covered  by  a 
circle  the  radius  of  whidi  was  50  feet  or  more, 
the  monument  was  lost  within  the  mle  relating 
to  relocation. — Wilkeson  Coal  &  Coke  Co.  t. 
Driver  (Wash.)  889. 

Briefis. 

See  "AraieaL" 

Brokers. 

See  "Factors  and  Brokers." 

BTnumSQ  AND  LOAN  ASSOCI- 
ATIONS. 

On  foreclosure,  the  amount  of  recovery  should 
be  determined  by  the  statutory  rule  provided  by 
Gen.  St  1889.  e.  23.  art.  17,  g  272.— Murphy  v. 
(Woodland  Bnilding  &  Lioan  Ass'n  (Kan.  Aiqp.) 
863. 

Building  Contracts. 

See  "Contracte." 


Burden  of  Proofl 

See  "Evidence." 

BTTBGIiABT. 

Evidence  examined,  and  Md  to  sustain  a  con> 
riction.— State  ▼  Cowen  (Kan.  Sup.)  687. 

Cancellation. 

Of  contract,  see  "Equity." 

CAEEIBKS. 

See,  also,  "Horse  and  Street  Railrodds";  "Bail- 
road  Clompanies." 

Cattle  in  course  of  shipment  are  in  the  i 
sion  of  the  carrier.— Atchison,  T.  &  S.  F. 
V.  Ditmars  (Kan.  App.)  833. 

Evidence  of  negligence  of  a  carrier  of  live  stock 
held  to  sustain  the  judgment.— Atchison,  T.  ft  S. 
F.  R.  Co.  V    Ditmars  (Kan.  App.)  833. 

The  complaint  in  an  action  for  injury  to  stock 
under  Gen.  St  1889,  par.  1250,  must  show  neg- 
ligence of  the  company  and  damage  resulting 
therefrom.- Atchison,  T.  &  S.  F.  R.  Co.  v.  Dit- 
mars (Kan.  App.)  833. 

A  complaint  against  a  railroad  company  for 
personal  injuries  by  one  who  was  employed  by 
independent  contractors  held  to  show  that  there 
was  a  contract  whereby  the  railroad  company 
was  to  transport  said  contractors'  employ^.— 
Boyle  T.  Great  Northern  Ry.  O.  (Wa^h.)  34i. 


Co. 


Case  Made. 


See  "Appeal." 


CEBTIORABL 

See,  also,  "Review,  Writ  of." 

On  certiorari  to  review  proceedings  for  cot>- 
tempt  for  violating  an  injunction,  evidence  not 
in  the  record  proper  may  be  considered.  — 
Schwarz  v.  Superior  Court  of  City  and  County 
of  San  Francisco  iCal.)  580. 

The  appointment  of  a  city  marshal  Ijy  the 
board  of  trustees  of  a  city  cannot  be  reviewed  by 
certiorari. — Lorbeer  v.  Hutchinson  (C!aL)  896. 

On  a  judgment  of  the  district  court  quashing  a 
writ  of  review  to  a  justice's  judgment,  certiorari 
will  not  lie  to  review  the  justice's  judgment.— 
State  V.  Lenahan  (Mont)  712.      ■ 


See  "Jury." 
See  "Equity." 


Challenge. 
Chancery. 


CHATTEIi  MOBTQAGES. 

See,  also,  "Fraudulent  Conveyancee." 
Power  of  firm  to  execute,  see  "Partnership." 

A  bill  of  sale  of  personalty  with  an  agreement 
for  reconveyance  on  payment  of  consideration 
is  a  mortgage.— Pritchard  v.  Bntler  (Idaho)  73. 

One  taking  the  proceeds  of  a  sale  of  mort- 
gaged chattels  from  the  mortgagor  is  liable  to 
the  mortgagee  therefor  if  the  mortgage  was  re- 
corded.—Rock  Springs  Nat  Bank  v.  Luman 
(Wyo.)  514.  -     . 

A  chattel  mortgage  hdd  to  suffidently  describe 
the  stock  of  merchandise  covered  therein. — Dillon 
V.  Dillon  (AVash.)  894. 

A  chattel  mortgagee  not  accepting  the  mortgage 
until   after  liens  of  creditors  of   the  mortgagor 
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lukTe  attached  takes  sabject  thereto.— Oiiiwold  T. 
Gaae  (Waah.)  876. 

The  right  to  the  penalty  provided  by  Gen.  St. 
1889,  par.  3892,  ja  a  right  belonging  only  to  the 
owner  of  the  property. — Curd  t.  Bown  (Kan. 
App.)  846. 

In  replevin  by  a  chattel  mortgagee  of  prop- 
erty remaining  in  possession  of  the  mortgagor 
from  an  attaching  creditor  plaintifE  mast  prove 
the  record  of  the  mortgage.— Griffis  t.  Whitson 
(Kan.  App.)  818. 

Cheat. 

S«e  "Fatoe  Pretenses." 

GhUd. 

See  "Infancy";  "Parent  and  CSifld." 

Cnatody  and  sopport  of  children,  see  "IMToree." 

caty. 

See  "Municipal  Coiporationa." 

Claim  and  Delivery. 

See  "Rejdevin." 

dassifllcation. 

Of  eonnties,  see  "Coontiea." 

Cloud  on  Title. 

See  "Quieting  Title— Removal  of  Cload." 

Collateral  Attack. 

On  judgment,  see  "Judgment." 

On  oQaal  surrey,  see  "Pnblic  Lands." 

Collateral  Secnirity. 

See  "Pledge." 

Conuuercial  Paper. 

See  "Negotiable  Instruments." 

Comioisslon. 

Of  factor  or  broker,  see  "Factors  and  Brokers." 

Commitnient. 

Of  insane  person,  see  "Insanity." 

Common  Carrier. 

See  "Carriers." 

CoTnmitnlty  Property. 

See  "Husband  and  Wife." 

Compezusation. 

For  land  taken  for  public  use,  see  "Bhninent  Do- 
main." 
Of  attorney,  see  "Attorney  and  Client." 
Of  city  officer,  see  "Municipal  Corporations." 
Of  factor  or  broker,  see  "Factors  and  Brokers." 
Of  sheriff,  see  "Sheriffs  and  Constables." 
Of  state  ofBcer,  see  "States  and  State  Officers." 

Competency. 

Of  evideivae,  .see  "EJvidence." 

Of  juror,  see  "Jury." 

Of  witness,  see  "Witness." 

Complaint. 


See  "Pleading." 


Composition  with  Creditors. 

See  "Assignment  for  Benefit  of  Creditors." 

Condemnation  Proceedings. 

See  "Eminent  Domain." 

Condition. 

In  policies,  see  "Insurance." 

Confession. 

As  evidence,  see  "Criminal  Law." 

Consideration. 

Of  note,  see  "Negotiable  Instnunents." 
Of  suretyship,  see  "Principal  and  Surety." 

Consolidation. 

Of  actions,  see  "Action." 

Constable. 

See  "SherifEs  and  Constables." 

CONSTITUTIONAL  LAW. 

RMnilation  of  school  districts,  see  "SdMols  and 
School  Districts." 

It  was  competent  for  the  people  of  the  state  to 
continue,  or  not,  the  probate  courts  of  the  terri* 
tory,  or  to  extend  the  power  of  the  olficers  there- 
of.—State  V.  McNally  (Utah)  020. 

Amendment  of  corporate  franchises  kdd  not 
an  impairment  of  the  obligation  of  contracts. — 
McGowan  v.  McDonald  (CaL)  41s. 

The  provision  of  the  revenue  act  that  judg- 
ment for  delinquent  taxes  may  be  entered  with- 
out any  other  notice  than  publication  is  not  un- 
constitutional, as  being  a  local  act  regulating 
practice.— Hughes  v.  Lazard  (Ariz.)  422. 

St.  1895,  p.  207,  regulating  primary  elections, 
is  unconstitutional,  as  special  legislation. — Marsh 
V.  Hanley  (Cal )  975. 

Act  March  28,  1895,  providing  for  the  appoint- 
ment of  a  'joard  of  election  commissioners  in 
municipalities  having  a  population  of  over  150,- 
000,  is  unconstitutional  as  special  legislation. — 
Denmau  v.  Broderick  (Cal.)  516. 

Act  Feb.  23,  1895,  extending  the  time  for  re- 
demption in  foreclosure  executed  prior  to  its 
passage,  is  not  unconstitutional. — State  t.  Sears 
(Or.)  482. 

Laws  1885,  p.  304,  as  amended  by  Laws  1891, 
p.  281,  imposing  liability  on  railroad  companies 
for  killing  stock,  is  unconstitutional. — Sweetland 
V.  Atchison,  T.  &  S  F.  R.  Co.  (Colo.  Sup.)  1006. 

A  sentence  to  50  years'  imprisonment  for  man- 
slaughter is  not,  as  a  matter  of  law,  cruel  and  un- 
usual.—Jones  ▼.  Territory  (Okl.)  1072. 

SesB.  Laws  1891.  p.  240,  {  2,  as  amended  in 
1883,  providing  that  in  certain  cases  an  informa- 
tion need  not  be  verified,  is  not  unconstitutional. 
— RatcUff  *.  People  (Colo.  Sup.)  553. 

Act  March  9,  1893,  providing  for  a  reassess- 
ment for  a  local  improvement  when  the  first  as- 
sessment has  been  declared  void,  is  constitu- 
tional. —  Frederick  V.  City  of  Seattle  (Wash.) 
364. 

Laws  1879,  c.  166,  g  98.  requiring  concur- 
rence of  a  mBJoril.T  of  members  in  the  election 
of  a  state  printer,  conflicts  with  Const  art  15, 
g  4.— Snow  V.  Hudson  (Kan.  Sup.)  260;  Same 
V.  Edwards,  Id. 

Pol.  Code,  §  4666,  relating  to  the  number  of 
witnesses  to  be  tummoned  in  a  criminal  cause, 
is  constitutional.— State  v.  O'Brien  (Moqt.)  1091.. 
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Act  March  11,  1889,  establishing  a  sdiool  of 
indostrT,  is  constitationaL  —  Ex  parte  Nichols 
(Cal.)  9. 

Laws  1887,  p.  289,  g  10,  proriding  that  the  ben- 
efit from  a  life  and  easualtr  insurance  on  the  as- 
sessment plan  shall  not  be  liable  to  process  for 
payment  of  beneficiary's  debts,  is  constitntional. 
—Burton  T.  Snyder  (Colo.  Sup.)  1004. 

Construction. 

Of  city  charter,  see  "Municipal  CorporatiOM." 
Of  contract,  see  "Contracts." 

to  convey,  see  "Vendor  aad  Parcfaaaer." 

Of  deed,  see  "Deed." 

Of  mortgage,  see  "Mortgages." 

Of  note,  see  "Negotiable  Instmments." 

Of  partnenhip  contract,  see  "Partnerriiip." 

CONTEMPT. 

For  violation  of  injunction,  see  'Inj  unction." 

Rev  St.  {  5164,  prescribing  punishment  for 
contempt,  is  a  limitation  of  the  power  of  the 
court  in  such  matters. — Levan  t.  Third  District 
Court  (Idaho;  574. 

An  editor  publishing  an  article  attributing  im- 
proper motives  to  the  supreme  court  fteU  punish- 
able by  Impiisonment— In  re  Hughes  (xi.  M.) 
G92. 

Liability  of  editor  of  a  newspaper  for  an  ar- 
ticle imputing  improper  motives  to  the  supreme 
court  deternuned.— In  re  Hughes  (N.  M.)  692. 

An  appeal  lies  from  an  order  finding  defend- 
ant guilty  of  contempt  in  failing  to  pay  alimony. 
—Snow  V.  Snow  (Utah)  620. 

OONTINUANCB. 

See,  also,  "CJriminal  Law." 
Discretion  of  court,  see  "AppeaL" 

A  continuance  on  the  ground  pf  absence  of 
material  evidence,  on  the  application  of  one  not 
a  party,  held  properly  denied.  —  Burgwald  v. 
Donelson  (Kan.  App.)  100. 

CONTBACTS. 

See, also, "Agistment";  "Arbitration  and  Award": 
"Assignment";  "Assignment  for  Benefit  of 
Creditors";  "Assumpsit";  "Bonds";  "Carriers"; 
"Chattel  Mortgages";  "Covenants";  "Deed"; 
"Factors  and  Brokers";  "Frauds,  Statute  of; 
"Fraudulent  Conveyances";  "Insurance";  "In- 
terest"; "Landlord  and  Tenant";  "Master  and 
Servant";  "Mortgages":  "Negotiable  Instru- 
ments"; "Partnership" I  ''Payment";  "Pledge"; 
"Principal  and  Agent"  ;  "Principal  and  Sure- 
ty"; "&ile";  "Specific  Performance";  "Subro- 
gation"; "Usury";  "Vendor  and  Purchaser." 

Between  mining  partners,  see  "Mines  and  Min- 
ing." 

Cancellation   and  rescission,   see   "Equity." 

Laws  impairing  obligation,  see  "Constitntional 
Low." 

Measure  of  damages  for  bread),  see  "Damages." 

Of  city,  see  "MunidpaJ  Coiporationa." 

Of  county,  see  "Counties." 

Of  married  woman,  see  "Husband  and  Wife." 

Reformation,  see  "Equity." 

A  contract  granting  to  a  telegraph  company 
the  exclusive  right  to  establish  lines  along  the 
right  of  way  of  a  railroad  is  void.— Union  Trust 
Co.  of  New  York  t.  Atchison,  T.  &  S.  P.  R.  Co. 
(N.  M.)  701. 

An  agreement  to  extend  the  time  of  payment 
so  long  as  interest  on  the  debt  is  promptly  paid 
is  not  valid. — Jenks  v.  Lehman  (Colo.  App.)  1045. 

A  bond  net  required  to  be  under  seal  may  be 
ratified  by  parol. — Smyth  t.  Lynch  (Colo.  App.) 
670. 


Int«cy>etoil«B. 

Contract  for  purchase  of  hay  In  stadn 
strued,  and  rule  of  measurement  determined.- 
Morford  v.  Frye  (Wash.)  46. 

An  agreement  to  pay  a  mortgage  securing  • 
note  is  an  agreement  to  pay  the  note. — Stuyro- 
sant  V.  Western  Mortgage  &  Investment  Co. 
(Colo.  Sup.)  144. 

A  contract  for  nauling  for  a  dty  eonstmed, 
and  amount  of  compensation  determined. — Cog- 
gins  V.  City  of  Seattle  (Wash.)  943. 

Contract  with  county  commissioners  for  com- 
pensation for  f  umishiug  plats  and  lists  of  tax- 
able real  estate  construed.- Arment  v.  Yamhill 
County  (Or.)  663 

Contracts  between  private  parties  for  work  in 
street  imply  a  compliance  with  city  ordinances 
relative  to  pennits,  and  the  consent  of  the  req- 
uisite number  of  property  holders. — Smith  v. 
Luning  Co.  (CaL)  967. 

PerforBMUMA. 

Tender  of  performance  of  contract  to  exchange 
stocks  is  sumdent  without  actual  production  of 
the  stocks,  where  the  other  party  refuses  the 
exchange  and  denies  the  contract. — EJames  v. 
Haver  (Cal.)  1120. 

Severity  of  weather  Md  no  excuse  for  failure 
to  perform  a  building  contract  by  the  stipolateil 
time.— Reichenbach  v.  Sage  (Wash.)  354. 

In  action  for  the  contract  price  for  the  con- 
struction of  a  building,  held,  that  the  owner 
waived  his  right  to  demand  a  strict  perform- 
ance of  the  contract. — Charles  v.  E.  F.  Hallack 
Lumber  &  Manufacturing  Co.  (Colo.  Sup.)  548. 

Right  of  architect  to  recover  compensation 
where,  before  the  completion  of  the  building,  his 
employment  is  tcrminaied. — Havens  v.  Donahue 
(Cal.)  962. 

Where  the  owner  of  a  building  prevents  con- 
tractors from  completing  the  work,  he  waives 
the  right  to  a  certificate  that  the  work  had  been 
completed  according  to  contract.— Justice  t.  £1- 
wert  (Or.)  649. 

Aotloiia  oa. 

Complaint  ii.  an  action  to  recover  damages 
for  an  alleged  breach  if  contract  of  warehouse 
receipts  under  Act  Jan.  16,  1891,  hdd  to  state 
a  cause  of  action. — Lawson  v.  Genesee  Farmers' 
Alliance  Joint-Stjck  Co.  adaho)  191. 

Where  issues  are  joined  as  to  a  contract  price, 
it  is  error  to  admit  evidence  on  a  qnantom 
meruit.- Fladung  v.  Dawson  (Oal.)  1107. 

The  failure  of  a  sulxnntractor  to  fulfill  his 
contract  is  no  defense  to  the  recovery  from  the 
contractor  of  the  damages  stipalated  for  in  case 
of  noncompletion  by  a  certain  date. — Reichen- 
bach V.  Sage  (Wash.)  334. 

Where  an  action  on  a  contract  seta  up  one 
subsequeat  to  the  one  sued  on  as  a  defense,  de- 
fendant ahonld  be  permitted  to  introdnee  all 
evidence  tending  to  jirove  such  issue. — H'«mM»i» 
V.  Curran  (Idaho)  559. 

One  need  not  be  originally  liable  for  a  debt 
which  he  agrees  to  pay  when  the  assumption  of 
liability  is  not  a  naked  promise. — ^Wright  v.  Me- 
Kitrick  (Kan.  App.)  977. 

One  to  whom  a  contract  for  street  improve- 
ments was  assigned  ieM  not  liable  On  the  con- 
tract or  the  bond  of  the  contractor  for  materiala 
f  umiabad  to  the  subcontractor.  —  Brower  It 
Thompson  Lumber  Co.  v.  Miller  (Or.)  659. 

Contribution. 

Between  partners,  see  "FartnecsUp.** 

Contributory  Neglifirenoe. 

See  "Negligence." 
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Conversioii. 

See  "Tivfvt  and  ConTenlon." 

ConYeyances. 

See  "Ohattrf  Mortgages";  "OoTenants**;  "Deed"; 
"Frandulent  Conveyancea";  "Mortgaces"; 
"Sale";  "Vendor  and  Purchaaer." 

COBFOBATIONS. 

See,  also,  "Banks  and  Banking":  "Building  and 
Loan  Associationa";  "Carriera":  "Horse  and 
Street  Railroads";  "Insurance  ;  "Manicioal 
Corporations";  "Railroad  Companiea";  "Wa- 
ter Companies." 

Serrice  of  aommons  on,  see  "Writs." 

A  corporation  cannot  defend  an  action  on  a 
note  executed  in  consideration  of  a  loan  made 
the  corporation  as  executed  ultra  vires. — Allen 
V.  Olympia  Light  &  Power  Co.  (Wash.)  65. 

OfloaM  Mid  •cents. 

A  person  owning  no  stock  in  a  corporation 
and  elected  a  director  without  his  knowledge 
held  neither  a  director  de  jure  nor  de  facto. — 
Rozecrans  Min.  Co.  t.  Morey  (GaL)  585. 

A  corjporation  ratifying  contracts  of  Its  pro- 
moters is  bound  thereby. — Schreyer  t.  Turner 
Flouring  Mills  Co.  (Or.)  719. 

Evidence  examined,  and  held  sufficient  to  go  to 
the  jury  on  the  question  as  to  whether  the  oor- 
ppration  mtified  the  acts  of  its  promoters.  — 
Schreyer  y.  Turner  Flouring  Mills  Co.  (Or.)  719. 

In  an  action  for  compensation  by  a  director,  de- 
fendant corporation  may  show  usage  as  to  com- 
pensation and  payment  of  salaries. — McCarthy 
Y.  Mt.  Tecarte  Land  &  Water  Co.  (CaL)  950. 

A  resolution  authorizing  the  president  to  "make 
arrangements  for  paying  oB  a  debt  by  giving  a 
mortgage,  or  any  other  means,"  is  sufficient  to 
authorize  the  execution  of  such  a  mortgage. — 
Bo^gs  V.  Lakepcrt  Agricultural  Park  Ass'n  (Cal.) 
1106.    ■ 

The  fact  that  by  statute  directors  of  a  corpo- 
ration could  hold  office  for  one  year  only  did 
not  exempt  them  from  liability  as  such  if  they 
continued  in  office  after  that  year.— Jenet  v. 
Nims  (Colo.  App.)  147. 

One  who  acted  as  agent  of  a  corporation  could 
not  deny  his  official  character.— Jenet  v.  Nims 
(Colo.  App.)  147. 

Persons  acting  as  directors,  and  contracting 
debts,  are  estopped  to  deny  their  ofiicial  posi- 
tion.—Jenet  V.  Albers  (Colo.  App.)  452. 

A  cortmration,  by  entering  under  a  lease  exe- 
cuted by  an  officer  without  auth<xity,  and  pay- 
ing rent,  ratifies  it. — Jenet  v.  Albers  (Cok>.  App.) 
4^. 

A.e*ioitM. 

In  an  action  against  trustees  of  a  corporation, 
under  Comp.  St.  div.  5,  |  460,  the  complaint  must 
state  in  wnat  county  the  business  was  carried 
on.— Wethey  v.  Kemper  (Mont)  716. 

Where  corporations  were  consolidated,  the 
constituent  companies  to  continue  for  certain 
purposes,  the  new  concern  was  not  entitled  prima 
facie  to  sue  on  a  uote  subsequently  given  one 
of  said  companies.- Union  Pac.  Ry.  Co.  v. 
Oochenour  (Kan.  Sup.)  1135. 

Appointment  of  a  receiver  for  a  corporation 
M(/  not  to  prevent  its  being  sued.— Allen  v. 
Olympia  Light  &  Power  Co.  (Wash.)  55. 

Failure  of  corporation  to  file  copy  of  its  arti- 
cles of  incorporation,  in  county  where  it  brings 
action  when  required  by  (3iv.  <3ode,  8  299,  does 
not  affect  its  cause  of  action,  and  must  be  taken 
advantage  of  by  plea  in  abatement. — California 
Savings  &  Loan  Soc.  v.  Harris  (CaL)  025. 


The  provision  of  dr.  Code,  f  299,  that  a  eor- 
I>oration  "shall  not  maintain"  an  action  until  it 
complies  with  the  requirements  of  such  section, 
does  not  prohibit  the  commencement  of  an  ac- 
tion, and  a  compliance  before  plea  in  abatement 
is  filed  cures  the  omission. — California  Savings 
&  Loan  Soc.  v.  Harris  (Cal.)  625. 

Under  Civ.  Code,  |  299,  corporation  is  required 
only  to  file  a  certified  copy  of  the  copy  of  its 
articles  of  incorporation  on  file  with  secretary  of 
state  in  each  county  where  it  holds  property. — 
California  Savings  &  Loan  Soc  v.  Hams  ((Jal.) 
625. 

atoek. 

After  the  transfer  of  stock  has  been  duly 
made  on  the  books  of  the  comrany,  the  trans- 
feree is  liable  on  assessments.- Visalia  &  T.  R. 
Co.  V.  Hyde  (Gal.)  10. 

An  assi^ment  of  stock  after  an  assessment 
thereon,  will  not  relieve  the  asrignor  from  liabil- 
ity in  the  absence  of  a  formal  transfer  on  the 
books.— Visalia  &  T.  R.  Co.  v.  Hyde  (Cal.)  10. 

It  is  no  defense  to  an  assessment  to  meet 
debts  that  the  company  had  sufficient  property 
with  which  to  meet  such  debts. — Visalia  &  T. 
R.  Co.  V.  Hyde  (Cal.)  10. 

It  ia  no  defense  to  an  assessment  that  defend- 
ant was  not  a  stockholder  when  the  obligation 
to  meet  which  the  assessment  was  levied,  was 
created.— Viq^lia  &  T.  R.  Ca  v.  Hyde  (Cal.)  10. 

Members  and  stookholdeva. 

A  complaint  held  to  state  a  cause  of  action  to 
enforce  a  stockholder's  liability.  —  Aulbach  ▼. 
Dahlcr  adaho)  322. 

Laws  1862,  S  27,  is  unconstitutional  so  far  as 
it  was  intended  to  declare  that  stockholders 
should  not  be  individually  liable  for  corporate 
debts.— McGfowan  v.  McDonald  (C!al.)  41S 

Legislature  cannot  exempt  stockholders  of  cer- 
tain corporations  from  the  provisions  of  the  con- 
stitutions of  1849  and  1879.— McGowan  v.  Mc- 
Donald (Cal.)  418. 

What  evidence  is  competent  to  charge  stock- 
holder for  corporate  debts. — McCiowan  v.  Mc- 
Donald (Cal.)  418. 

What  provisions  of  the  (^de  did  not  affect 
corporations  existing  at  the  time  of  its  passage 
without  the  election  of  the  corporations. — Mc- 
Gowan V.  McDonald  (Cal.)  418. 

Where  an  allegation  that  defendant  owns 
shares  of  stock  is  nndenied  it  is  admitted  that' 
he  is  a  stockholder. — McGowan  v.  McDonald 
(Cal.)  418. 

On  Insolvent,  and  appointment  of  a  receiver 
therefor,  the  Imbility  of  stockholders  is  to  be 
enforced  at  the  suit  of  the  receiver.— Wilson  v. 
Book  (Wash.)  939 

Under  Const  art  12,  i  11,  the  liaUlity  of  a 
stockholder  in  a  banking  corporation  in  addi- 
tion to  the  amount  of  his  stock  is  secondary,  and 
cannot  be  enforced  by  the  corporate  creditors  in- 
dependent of  any  action  against  the  corporation. 
—Wilson  V.  Book  (Wash.)  989. 

Forelsn  oorpor»tlona. 

A  foreign  corporation  purchasing  a  note  in 
the  state  is  not  "transacting  business"  in  the 
state. — Commercial  Bank  v.  Sherman  (Or.)  658. 

A  edngle  sale  of  machinery  held  not  "doing 
business"  in  the  state.— Gates  Iron  Works  v. 
Cohen  (Colo.  App.)  667. 

The  filing  of  a  petition  in  intervention  held 
not  "doing  business"  in  the  state. — Gates  Iron 
Works  V.  Cohen  (Colo.  App.)  667. 

An  objection  that  a  foreign  corporation  has 
failed  to  comply  with  the  statute  before  begin- 
ning business  can  be  raised  only  in  a  direct 
proceeiling.^Union  Trust  Co.  of  New  York  v. 
Atchison.  T.  &  S.  F.  R.  Co.  C^.  M.)  701. 


Digitized  by 


Google 


1164 


PACIFIC  EEPORTER,  VoL  4a 


COSTS. 

Fees  of  witnesses,  see  "Witness." 

A  statement  of  costs  alleging  that  a  certain 
person  attended  as  a  witness,  and  that  he  was 
sworn  and  examined,  need  not  further  show  the 
necessity  of  his  testimony.  —  Wills  ▼.  Lance 
(Or.)  384. 

The  time  to  file  an  amended  statement  of  costs 
may  be  extended  where  application  therefor  is 
made  within  the  time  allowed  by  Hill's  Ann. 
Laws,  §  507,  to  file  said  amended  statement.— 
Wills  T.  Lance  (Or.)  384. 

A  party  haring  objected  to  each  item  of  a  cost 
bill,  the  court,  upon  motion  to  retax,  should 
make  separate  findings  as  to  each  item. — ^Wills 
T.  Lance  (Or.)  384. 

Where  separate  actions  for  the  same  tort, 
which  cannot  be  joined,  are  brought,  plaintiff 
is  entitled"  to  costs  in  both  suits,  though  to  the 
satisfaction  of  but  one  judgment.  —  Butler  v. 
Ashworth  (Cal.)  386. 

In  a  suit  to  cancel  a  tax  deed,  the  matter  of 
costs  rests  largely  within  the  discretion  of  the 
trial  court— Charlton  t.  Kelly  (Colo.  App.)  455. 

The  failure  to  allow  costs  in  equity  case  will 
not  be  reviewed,  except  for  abuse  of  discretion. 
— Leick  T.  Beers  (Or.)  658. 

An  oral  assurance  in  argument  that  an  appeal 
was  taken  in  good  faith  will  not  avpid  damages 
if  from  the  record  it  appears  frivoloas. — Young- 
love  T.  Cunningham  (Ckl.)  755. 

An  appeal  from  an  order  refusing  to  tax  a  dock- 
et fee  held  frivolous,  the  record  failing  to  show 
the  items  of  costs,  and  no  argument  being  made. 
— McGuire  v.  Sweeney  (Mont.)  924. 

Ck>tena]icy. 

See  "Tenancy  in  Ck>mmoii." 
CounseL 

See  "Attorney  and  CUent" 

Ooimterclaini. 

See  "Set-Off  and  Ck>unterclaim." 

COUNTIES. 

See,  also,"Highways";  "Municipal  CJorporations." 
Mandamus  to  county  officer,  see  "Mandamus." 
Bight   to  reduce  sdtool  tax,   see  "Schools   and 
School  Districts." 

The  classification  of  counties  on  which  the 
primary  election  law  is  based  is  that  contained 
m  Act  March  14,  1883  (St.  1883,  p.  299).— Gett 
V.  Supervisors  of  Sacramento  Clounty  (CaL)  1122. 

In  the  absence  of  statutory  provisions,  a  coun- 
ty is  not  liable  for  the  tortious  acts  of  its  ofil- 
cers  in  unlawfully  taxing  property. — Board  of 
Com'rs  of  Pitkin  County  r.  Ball  (Olo.  Sup.) 
1000. 

Resolution  under  Act  1891  (Sees.  Laws  1891, 
p.  Ill,  §  1),  requiring  county  commissioners  to 
make  appropriations  for  county  expenses,  Aeid 
sufficiently  definite. — Beshoar  v.  Board  of  (jom'rs 
of  Las  Animas  County  (Colo.  App.)  912. 

Contract*. 

Where  a  notice  for  bids  correctly  stated  the 
series  and  the  amount  thereof,  and  the  time 
that  each  series  was  to  run,  the  fact  that  there 
was  a  mistake  in  the  notice  as  to  the  total 
amount  of  the  bonds  was  harmless. — Richards 
V.  Klickitat  County  (Wash.)  ft47. 

Under  Laws  1895,  c.  170.  {  1,  a  county  may 
fund  warrants  issued  on  the  day  of  the  adop- 
tion of  the  constitution,  for  indebtedness  in- 
curred prior  thereto.  —  Richards  v.  Klickitat 
County  (Wash.)    (U7. 


Under  Laws  1885,  e.  170,  i  1,  e  eoonty  haa 
anthori^  to  fond  outstanding  warrants  issued 
before  the  adoption  of  the  present  constitiitioii. — 
Richards  v.  Klickitat  County  (Waah.)  647. 

Outstanding  wamuits  issued  as  rebate  on 
taxes  need  not  be  validated.— Richards  t.  Klick- 
itat County  (Wash.)  647. 

Where  notice  was  actually  given  of  an  elec- 
tion to  validate  county  indebtedness,  the  fail- 
ure of  the  board  to  provide  for  said  notice  did 
not  invalidate  the  election. — Ridiards  ▼.  Klick- 
itat County  (Wash.)  647. 

Where  warrants  for  outstanding  indebtedness 
were  submitted  in  separate  classes,  and  the 
voter  was  notified  of  the  warrants  which  he 
was  called  upon  to  validate,  the  fact  that  the 
indebtedness  as  set  forth  in  the  resolutijn  and 
notice  did  not  in  all  respects  agree  with  the 
amounts  actually  outstanding  did  not  render  the 
election  invalid.— Ridiards  v.  Klickitat  Ci>unty 
(Wash.)  647. 

A  subcontractor's  right  to  recovery  on  the  con- 
tractor's bond  to  a  county,  required  by  Gen.  Su 
i  2415,  is  not  defeated  by  the  original  contract- 
or's acceptance  of  an  order  drawn  on  hint  for 
the  amount  of  the  subcontractor's  claim. — GU- 
more  v.  Westerman  (Waah.)  345. 

Those  who  famish  materials  for  public  bridges 
are  entitled,  under  Gen.  St  {  2415,  to  sue  on 
the  bond  given  by  contractors  to  the  county.— 
Gilmore  v.  Westerman  (Wash.)  345. 

Under  Gen.  St  §  2415,  all  material  men  have 
a  right  to  sue  on  the  bond  given  by  contractors 
to  a  county  conditioned  to  pay  all  laborers  and 
material  men. — Gilmore  t.  Westerman  (Waah.) 
345. 

Ofioars. 

Money  paid  a  county  officer  by  county  com- 
missioners in  violation  of  law  may  be  recovered 
in  an  action  at  law. — Ada  County  v.  Gesa  (Ida- 
ho) 71. 

A  county  treasurer  cannot  receive  any  com- 
pensation for  services  other  than  the  salary  al- 
lowed by  law. — Spratlpy  v.  Board  of  Com'ra  of 
Leavenworth  County  (Kan.  Sup.)  232. 

Money  deposited  with  a  county  treasurer  in 
condemnation  proc"edine8  is  public  money  with- 
in Gen.  St  1889.  par.  1716.  and  interest  there- 
on belongs  to  the  county. — Spratley  T.  Board 
of  Com'rs  of  Leavenworth  County  (Kan.  Sap.) 
232. 

Allowmnoe  of  claims. 

A  county  auditor  must  draw  his  warrant  for 
a  claim  on  the  supervisors'  certificate  giving  the 
name  of  the  claimant  and  the  amount  of  the 
claim,  though  it  does  not  state  when  it  accrued. 
— Sehom  v.  Williams  (CaL)  8. 

C!ounty  Government  Act,  {  41,  requiring  a 
claim  against  the  county  to  be  itemized  before 
allowed  by  the  supervisors,  does  not  control  the 
county  auditor  in  drawing  warrants  for  claims 
allowed.— Sehom  v.  Williams  (CaL)  8. 

On  rejection  or  allowance  of  claims  against 
a  county,  suit  may  be  brought  either  by  or 
against  the  county. — Ada  County  v.  Gess  (Ida- 
ho) 71. 

An  appeal  may  be  taken  by  a  taxpayer  from 
the  separate  items  of  the  allowance  of  a  daim 
against  the  county,  without  taking  an  appeal 
from  the  whole  allowance. — Twohy  v.  Board  of 
Ckim'rs  of  Granite  County  (Mont)  494. 

County  Board. 

See  "ConnHes." 

C0X7BTS. 

See,  also,  "Judge";  "Justices  of  the  Peaces" 
Discretion  of  trial  court,  see  "AppeaL" 
Jurisdiction  over  infants,  see  "uifancy.' 
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MandamuB  to,  see  "MandamnB." 
Prohibition  to,  see  "Prohibition,  Writ  of." 
Sales  onder  order  of  Gonrt,  see  "Bxecutors  and 

AdminiBtratora." 
Trial  by  court,  see  "Trial." 

The  coiirt  first  acquiring  jurisdiction  will  re- 
tain it  throughout,  as  a^inst  other  courts  hav- 
ing concurrent  jurisdiction. — Louden  Irrigating 
Canal  Co.  t.  Handy  Ditch  Co.  (Colo.  Sup.)  535. 

Jurisdiction  cannot  be  conferred  by  stipulation. 
—American  Fire  Ins.  Co.  t.  Pappe  (Old.)  1085. 

The  judgment  of  a  court  not  legally  in  session 
is  void.— American  Fire  Ins.  Co.  v.  Pappe  (Okl.) 
1085. 

A  proceeding  under  Pen.  Code,  |  772,  provid- 
ing for  the  removal  of  a  public  officer  for  mis- 
conduct is  not  appealable  to  the  supreme  court 
—Wheeler  v.  Donnell  (CaL)  1. 

When  the  court  record  fails  to  show  that  the 
court  was  opened  prior  to  February  Ist,  it  is  pre- 
sumed that  the  court  did  not  convene  on  the  first 
Monday  in  January,  as  provided  by  law. — Amer- 
ican Fire  Ins.  Co.  v.  Pappe  (Okl.)  1085. 

Under  Act  1891,  creating  the  appellate  court, 
it  has  jurisdiction  of  appeals  from  all  final  judg- 
ments in  civil  cases,  irrespective  of  the  amounts 
involved. — Liivermore  v,  Truesdell  (Colo.  App.) 
6(53. 

The  court  of  appeals  has  no  jurisdiction  to  re- 
view a  judgment  where  the  amount  exceeds 
$2,000.— Kansas  City,  Ft  S.  &  M.  R.  Co.  v. 
Board  of  Com'rs  of  Johnson  County  (Kan.  App.) 
1147. 

Where  an  action  by  a  colored  man  for  wrong- 
ful expulsion  from  a  theater  was  dismissed  on 
the  ground  thai  defendant  was  not  liable  there- 
for, plaintiff  bad  no  right  of  appeal  on  the 
ground  that  a  constitutional  question  was  in- 
volved.—Mackey  V.  Tabor  (Colo.  Sup.)  143. 

The  court  of  appeals  has  original  jurisdiction 
in  quo  warranto  proceedings. — State  v.  Kelly 
(Kan.  App.)  299 

Const  art.  6,  relative  to  the  jurisdiction  of 
district  courts,  does  not  give  every  district 
court  in  the  state  jurisdiction  in  every  case.— 
Louden  Irrigating  Canal  Co.  v.  Handy  Ditch 
Co.  (Colo.  Sup.)  635. 

The  exclusive  jurisdiction  vested  by  Act  1879, 
p.  99,  §  19,  in  a  particular  district  court  of  an 
irrigation  district  extending  into  several  coun- 
ties, was  not  affected  by  Act  1881,  p.  159,  i  34. 
— Xjouden  Irrigating  Canal  C!o.  v.  Handy  Ditch 
Co.  (Colo.  Sup.)  5fe. 

The  court  of  appeals  has  Jurisdiction  in  pro- 
ceedings in  error  from  decisions  of  the  district 
court. — Shaffer  v.  Hoenscbild   (Kan.  App.)  979. 

Jurisdiction  in  unlawful  detainer  is  unaffected 
bj  the  value  of  the  property.- Kelly  v.  E.  F. 
Hallack  Lumber  &  Manuf'g  O.  (Colo.  Sup.) 
1003. 

Under  Const,  art.  24,  {  9,  and  article  8,  {{  1.  7, 
the  probate  courts,  were  abolished. — State  v.  Mc- 
Nally  (Utah)  920. 

The  pleadings  and  practice  in  the  probate 
court  must  conform  to  tnose  in  the  district  court. 
—American  Fire  Ins.  Co.  v.  Pappe  (Okl.)  1085. 


COVENANTS. 

See,  also,  'T>eed";  "Vendor  and  Purchaser." 

A  grantee  in  a  warranty  deed  can  rely  on  the 
covenant  of  warranty,  though  he  knew  the  title 
was  defective.- Batterton  v.  Smith  (Kan.  App.) 
275. 

A  cavise  of  action  against  a  grantor  for  con- 
veying, through  mutual  mistake,  the  wrong  land, 
is  not  a  covenant  running  with  the  land. — Nor- 
ris  V.  Colorado  Turkey  Honestone  Co.  (Colo. 
Sup.)  1024. 


Covenant  for  quiet  enjoyment  hdd  broken  by 
the  eviction  of  the  grantee  by  reason  of  the 
foreclosure  of  a  mortage  executed  by  the  gian* 
tor.— Jackson  ▼.  McAuley  (Wash.)  tU 

Coverture. 

See  "Husband  and  Wife." 

Credibmty. 

Of  witness,  see  "Witness." 

Creditors. 

See  "Assignment  for  Benefit  of  Oreditors"; 
"Creditors'  BUI." 

GBEDITOBS*  Bllili. 

A  petition  to  subject  property  to  the  pay- 
ment of  judgments  held  to  state  a  cause  of  ac- 
tion.—York  Draper  Mercantile  Co.  r,  Hntcli- 
inaon  (Kau.  App.)  315. 

CBIMINAL  LAW. 

See,  also,  "Bail" ;  "Indictment  and  Informa- 
tion"; "Jury";  "Witness." 

CJonviction  of  less  offense  than  that  charged,  see 
"Indictment  and  Information." 

Effect  of  repeal  of  statute,  see  "Statutes." 

Jurisdiction  over  crimes  by  Indians,  see  "In- 
dians." 

Offenses  against  election  laws,  see  "Elections 
and  Voters." 

Particular  crimes,  see  "Burglary";  "Embezzle- 
ment"; "Extortion";  "False  Pretenses";  "For- 
gery"; "Homicide";  "Intoxicating  Liquors"; 
"Larceny";  "Prize  Fighting";  "Rape";  "Rob- 
beiy." 

Repeal  of  statute  as  to  competency  of  witness, 
see  "Statutes." 

Under  Hill's  Ann.  Laws,  {  2011,  one  who  pro- 
cured the  commission  of  a  homicide,  but  was  not 
present,  can  be  convicted  on  an  indictment  char- 
ging him  with  the  commission  of  the  act. — State 
V.  Steeves  (Or.)  947. 

A  principal  may  be  convicted  of  murder  in  the 
second  degree,  and  an  accessory  before  the  fact 
of  manslaughter. — State  v.  Steeves  (Or.)  947. 

Arralgiuneiit  and  pleas. 

A  former  acquittui  must  be  pleaded  specially. — 
Guenther  v.  People  (Colo.  Sup.)  999. 

A  plea  of  former  acquittal  is  not  bad  because 
not  verified,  where  defendant  is  willing  to  verify 
it- Guenther  v.  People  (Colo.  Sup.)  989. 

The  overruling  of  a  plea  of  former  acquittal 
may  be  reviewed,  though  no  exception  was  taken. 
—Guenther  v.  People  (Colo.  Sup.)  999. 

A  conviction  of  murder  in  the  second  degree 
on  an  indictment  for  murder  in  the  first  degree 
Is  an  acqmttal  of  the  latter  charge.— State  v. 
Murphy  (Wash.)  44. 

One  convicted  as  accessory  before  the  fact 
cannot  be  convicted  of  a  conspiracy  to  commit 
the  crime.— Davis  v.  People  (Colo.  Sup.)  122. 

Under  Sess.  Laws  1891,  p.  125,  }  2,  one  who 
was  convicted  of  a  felony  may_  be  also  convict- 
ed for  conspiring  to  commit  said  felony.— Davis 
V.  People  (Colo.  Sup.)  122. 

Where,  on  an  indictment  for  murder,  defend- 
ant is  convicted  of  manslaughter,  on  new  trial 
he  cannot  be  tried  for  murder. — State  v.  Steeves 
(Or.)  947. 

Vemne. 

One  charged  with  selling  liquors  in  violation 
of  an  ordinance  in  a  city  of  the  third  class  is 
entitled  to  a  change  of  venue  from  the  police 
justice  to  a  justice  of  the  peace. — City  of 
PuyaUup  V.  Suyder  (Wash.)  635. 
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The  court  may  reqtiire  defendant,  on  motion 
for  a  change  of  Tenne  for  prejudice,  to  prodnce 
the  persoua  making  the  supporting  affioavit. — 
Territory  v.  Leary  (N.  M.)  688. 

ComtliinaiUM. 

Kefusal  ot  a  coDtinoanee  held  error. — State 
T.  Metcalf  (Mont.)  182. 

A  continuance  is  properly  refused  where  de- 
fendant has  made  no  effort  to  procure  the  at- 
tendance of  the  witness  whose  evidence  is  de- 
sired.— State  T   Lewis  (Kan.  Sup.)  2ti5. 

The  overruling  of  an  application  for  continu- 
ance for  siclcnefis  of  defendant  held  not  an 
abuse  of  discretion.  —  State  v.  Rogers  (Kan. 
Sup.)  256. 

The  court  could  be  adjourned  to  a  time  be- 
yond the  comm'-ncement  of  the  regular  term 
in  another  connty  of  the  same  district. — State 
V.  Rogers  (Kan.  Sup.)  256. 

Comdnet  of  trlaL 

Certain  defendants,  having  made  statements, 
which  were  admissible  only  against  themselves, 
must  be  separately  tried,  under  Sess.  Laws 
1891,  p.  132,  i  1.— Davis  v.  People  (Colo.  Sup.) 
122. 

Sess.  Laws  1891,  p.  132,  §  1,  providing  for 
separate  trials  of  defendants  against  whom  cer- 
tain evidence  is  admissible,  which  is  not  admis- 
sible against  other  defendants,  applies  to  con- 
spiracy cases.— Davis  v.  People  ((3olo.  Sup.)  122. 

Defendant's  volnntarjr  absence  from  the  court 
room  dnring  the  examination  of  a  juror  who 
was  challenged  by  defendant's  counsel,  and  who 
did  not  sit  in  the  case,  is  not  ground  for  rever- 
sal.—Van  Houten  v.  People  (C!olo.  Sup.)  137. 

Failure  of  the  state  to  call  a  witness,  who, 
though  not  an  eyewitness  of  the  killing,  was 
near  enough  to  hear  the  conversation  between 
defendant  and  deceased  preceding  the  killing, 
held  error.— State  v.  Metcalf  (Mont.)  182. 

After  a  jury  hos  been  sworn,  and  evidence 
admitted,  the  conrt  may  excuse  a  juror  against 
defendant's  objec  ion  on  proof  that  he  is  op- 
posed to  capital  punishment. — State  v.  Vaugban 
(Ney.)  193. 

A  judge  may  declare  to  the  jury  that  certain 
persons  were  not  accomplices,  when  there  was 
no  evidence  that  they  were.— People  v.  Stern- 
berg (Cal.)  198. 

Remarks  of  the  court  to  the  jury  on  the 
subject  of  disagreement  hrld  not  to  warrant  a 
reversal —State  v.  Rogers  (Kan.  Sup.)  256. 

A  defendant  will  not  be  discharged  because 
of  improper  separation  of  the  jury  with  his  con- 
sent.—People  V.  Hawley  (Cal.)  404. 

A  separation  of  the  ju^  after  retiring  is 
ground  for  reversal,  under  Pen.  Code,  §  1128.— 
People  V.  Hawley  (Cal.)  404. 

Error  in  reading  Pen.  Code,  §  332,  on  a  trial 
for  larceny,  hdd  cured  by  an  instruction  that  the 
person  obtaining  money  from  another  by  artifice, 
with  the  intention  of  stealing  it,  was  guilty  of 
larceny.— People  v.  Shaughnessy  (Cal.)  2. 

It  is  within  the  discretion  of  the  conrt  to  al- 
low the  jury  to  view  the  premises  with  consent 
of  defendant. — People  v.  Hawley  (Cal.)  404. 

A  conviction  will  not  be  disturbed  because  the 
conrt  permitted  the  state  to  introduce  in*  re- 
buttal evidence  which  should  have  been  put  in 
in  chief.— State  v.  Nelson  (Wash.)  637. 

—  Arciunent  of  prooaentlBC  mttvramj. 

The  prosecuting  attorney  should  not  state  that 
if  any  wrong  is  done  to  defendant  he  has  his 
redress  by  appeal  to  the  supreme  court. — State  v. 
Biggerstaff  (Mont)  709. 

To  enable  the  appellate  court  to  review  improp- 
er remarks  of  the  prosecuting  attorney  it  is  nec- 
essnrv  to  secure  a  ruling  of  the  trial  court  tbere- 
on.— State  v.  BiggerstaS  (Mont)  709. 


Improper  argument  of  prosecnting  attorney  is 
not  ground  for  rereraal.  where  defendant  fiils 
to  request  an  inatmction  to  dJaresaid  it.— State 
V.  O'Keefe  (Mev.)  918. 

EHdenoo. 

Where  an  indictment  sets  out  the  substance 
of  a  frandulent  telegram  in  the  possession  of 
defendant,  recondary  evidence  of  its  contents  is 
admissible  witbont  notice  to  defendant  to  pro- 
duce it — State  V.  Hanscom  (Or.)  167.  - 

On  a  prosecution  for  procuring  a  person  to 
register  falsely  others  may  testify  that  de- 
fendant procured  them  so  to  do. — ^People  v. 
Sternberg  (CaL)  198. 

Testimony  given  by  defendant  on  a  former 
trial  held  sufficiently  identified  to  be  adndntde. 
—State  V.  Rogtrs  (Kan.  Sup.)  256. 

On  indictment  for  embezzlement  by  an  agent 
by  collecting  from  a  debtor  of  hia  principal 
after  diseharge^  evidence  of  emiiesalement  from 
the  principal  is  admissible.  —  People  ▼.  Van 
Emau  (CaL)  520. 

Proofs  of  convKsation  with  the  accused  in 
reference  to  his  actions  on  the  night  of  the  al- 
leged crime  held  admissible. — State  t.  Cowen 
(Kan.  Sup.)  687. 

Persons  falsely  registering  at  defendant's  pro- 
curement are  not  accomplices  in  the  procure- 
ment by  him  of  another  so  to  register. — ^People 
V.  Sternberg  (CaL)  198. 

Testimony  that  defendant  procured  the  wit- 
nesses to  register  falsely  at  an  election  held  cot- 
roborative.— People  v.  Sternberg  (Cal.)  198. 

A  defendant  is  entitled  to  a  definition  of  cor- 
roborative evidence.— People  v.  Sternberg  «^) 
201. 

—  Oonfecslana   and  kdmlscioaa. 

A  confession  extorted  by  threats,  and  not  con- 
necting defendant  with  the  crime,  ia  inadmis- 
sible.—State  V.  Mason  (Idaho)  63. 

Voluntary  statements  by  defendant  at  the 
time  of  and  while  under  arrest  hdd  admissible. 
—State  V.  Ellington  (Idaho)  60. 

Testimony  of  an  accused  at  the  oHoner's  in- 
quest is  inadmissible  where  he  testified  under 
the  belief  that  he  was  required  so  to  da— State 
V.  O'Brien  (Mont)  1001. 

InatrvotiOBa* 

Under  Mills'  Ann.  St  {  1468.  Inatmctioas 
may  be  oral,  unless  written  instructiona  are  de- 
manded by  the  state  or  by  defendant — ^Bradford 
V.  People  (Colo    Sup.)  1013. 

Instructions  will  not  be  reviewed  where  no 
exceptions  were  taken  thereto.— State  v.  Wil- 
liams (Wash.)  15. 

It  is  not  the  duty  of  the  conrt  to  address  it* 
instructions  to  each  one  of  the  jury  as  individ- 
uals.—State  V.  Williams  (Wash.)  15. 

Where  the  instructions  given  sufficiently  state 
the  law,  a  refusal  of  an  instmction  is  not 
ground  for  reversal.— State  v.  Murphy  (Wash.) 
44. 

It  is  proper  to  refuse  a  requested  charge  folly 
covered  by  the  instructions  given  by  the  cotirt— 
Van  Houten  v.  People  (Colo.  Sup.)  137. 

An  instruction  as  to  corrolx>rative  evidence 
following  the  definition  of  the  Code  is  not  ab- 
stract.—People  V.  Sternberg  (Cal.)  201. 

An  instruction  that  defendant  conid  not  be 
convicted  if  any  juror  entertained  a  reasonable 
doubt  of  his  guilt,  and  that  he  coold  not  be  ac- 
quitted unless  all  the  jurors  entertained  a  rea- 
sonable doubt,  was  proper. — State  t.  Rogers 
(Kan.  Sup.)  256. 

An  instruction  as  to  the  burden  of  proving  an 
alibi  held  reversible  error. — Shoemaker  ▼.  Ter- 
ritory (Okl.)  1059. 
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^—  F>«vliie«  of  oovrt  and  Jvry. 

Instmctiona  declarinK  a  certain  witness  an 
accomplice  hdd  not  error  as  charring  on  the 
facts.— People  v.  Sternberg  (Oal.)  198. 

An  instruction  that  the  eridence  of  an  ac- 
complice is  to  be  viewed  with  "caution  and 
distrust"  is  not  bad  under  Code  Civ.  Proc.  i 
2061,  snbd.  4.— People  ▼.  Sternberg  (Cal.)  201. 

It  is  not  error,  under  Code  Civ.  Proc.  i  2061, 
snbd.  4,  to  refuse  an  instruction  that  oral  ad- 
missions of  party  are  to  be  viewed  with  "dis- 
trust"—People  V.  Sternberg  (Cal.)  201. 

BeJd  enor  to  refuse  to  instruct  that  the  fact 
that  the  accused  "ia  the  defendant  is  not  of  it- 
self sufficient  to  impeach  or  diacrpdit  his  testi- 
mony."— State  ▼.  Metcalf  (Mont.)  182. 

Instmctlon  in  regard  to  a  witness  testifying 
that  he  aided  defendant  in  the  theft  held  er- 
roneous, for  atiBuming  that  such  witness  was  in 
fact  an  accomplice. — Heivner  v.  People  (Colo. 
App.)  1047. 

It  is  error  to  assume  in  an  instmctlon  the  ex- 
istence of  >n  important  fact  not  established  by 
uncontradirted  evidence. — State  v.  Lewis  (Kan. 
Sup.)  2(S5. 

An  instruction  on  the  Wright  of  defendant's 
testimony,  held  erroneous  as  a  charge  on  the 
evidence.— People  v.  Van  Eman  (Cal.)  520. 

Jadgment  »nd  seatenoe. 

That  the  judgment  was  "commanded"  by  the 
court  snffidentir  showed  it  to  have  been  ren- 
dered.—Jones  V.   Territory  (Okl.)  1072. 

If  a  second  judgment,  which  in  terms  sets 
aside  a  valid  judgment,  is  void,  the  first  remained 
in  full  force  and  effect — Bradford  v.  People 
(C<?lo.  Sup.)  1013. 

Temporary  confinement  in  county  jail  is  not  a 
nart  of  a  prisoner's  term,  under  Mills'  Ami.'  St. 
13460.— Bradford  v.  People  (Colo.  Sup.)  lOia 

The  court  need  not  name  the  day  on  which 
the  sentence  shall  commence. — Jones  v.  Territoi7 
(Okl.)  1072. 

The  prisoner  may  waive  the  statutory  time  al- 
lowed between  the  time  of  trial  and  judgment.— 
Jones  V.  Territory  (Okl.)  1072. 

Where  petty  larceny  is  committed  in  connec- 
tion with  burglary,  a  sentence  to  confinement 
at  hard  labor  for  the  larceny,  in  addition  to  th* 
punishment  for  the  burglary,  is  proper. — State  T. 
Cowen  (Kan.   Sup.)   687. 

The  death  penalty  cannot  be  lawfully  in- 
flicted until  the  governor  shall  fix  the  time 
therefor,  and  issue  bis  warrant  in  accordance 
with  the  act  of  1872.— In  re  Dyer  (Kan.  Sup.) 
783. 

ITeir  tri«L 

A  new  trial  cannot  be  granted  on  an  affidavit, 
on  information  and  belief,  of  misconduct  of 
the  jury. — State  v.  Murphy  (Wash.)  44. 

Where  the  circumstances  are  perfectly  con- 
sistent with  defendant's  innocence,  a  new  trial 
should  be  granted.— State  v.  Nesbit  (Idaho)  66. 

Certain  affidavits  hdd  to  show  such  miscon- 
duct on  the  part  of  the  jury,  prejudicial  to  de- 
fendant, as  to  require  a  new  triaL— Heller  v. 
People  (Colo.  Sup.)  124. 

Misconduct  of  the  jury  cannot  be  shown  by 
Jurors'  affidavits,  though  they  may  be  received 
to  show  misconduct  of  third  persons.— Heller  v. 
People  (Colo.  Sup.)  124. 

Persistent  misconduct  of  the  district  attorney 
in  making  remarks  calculated  to  prejudice  de- 
fendant, after  objections  to  such  remarks  were 
sustained,  is  ground  for  a  new  trial. — Heller  v. 
People  ((5olo.  Sup.)  124.  , 

Verdict  rendered  after  iniproper  remarks  of 
judge  set  aside.— People  v.  Hawley  (Cal.)  404. 

Appeal  and  crrov. 

An  appeal  by  a  city  will  not  lie  fnun  a  ruling 
of  the  district  court  quashing  a  complaint  for 


the  violation  of  a  dty  ordinance.— City  of  Sa- 
lina  V.  Walt  (Kan.  Sup.)  255. 

No  appeal  lies  from  an  order  adjudging  the 
costs  of  a  proceeding  against  defendant  to  give 
bonds  to  keep  the  peace  adjudging  the  costs 
against  him.— State  v.  Arnold  (Kan.  Sup.)  267. 

Where,  on  a  prosecution  for  violating  a  city 
ordinance,  defendant  is  discharged  in  the  dis- 
trict court,  an  appeal  does  not  lie  in  behalf  of 
the  city.— City  of  Lyons  v.  Wellman  (Kan.  Sup.) 
267. 

Under  Pen.  Code  1895,  f  2S21,  on  appeal 
from  a  judgment  errors  in  rulings  on  evidence 
may  be  reviewed  without  motion  for  new  toial. 
—State  \.  O'Brien  (Mont)  lOGl. 

A  motion  for  change  of  venue  under  a  former 
indictment  cannot  be>  considered  on  appeal  from 
a  conviction  under  a  sulwequent  indictment — 
Van  Houten  v.  Pfeople  (Colo.  Sup.)  137. 

Eiffect  of  supersedeas  granted  by  supreme  court 
is  not  dependent  on  the  giving  by  a  defendant 
of  the  bail  fixed  In  the  same  order. — Ritchey  v. 
People  (Colo.  Sup.)  1026. 

—  B««ord. 

To  sustain  a  conviction  for  a  felony,  the  rec- 
ord must  affirmatively  show  the  arraignment  and 
plea.— Wright  v.  People  (Colo.  Sup.)  1021. 

The  denial  of  a  motion  for  ehajige  of  venue 
cannot  be  considered,  in  the  absence  of  the  mo- 
tion and  affidavit  from  the  bill  of  exceptions. — 
Van  Houten  v.  People  (Colo.  Sup.)  IS'T 

The  record  showing  defendant's  presence  dur- 
ing the  trial  cannot  be  impeached  by  affidavit 
showing  his  alisence. — Van  Houten  v.  People 
(Colo.  Sup.)  137. 

Evidence  does  not  become  a  part  of  the  record 
unless  embodied  in  a  bill  of  exceptions. — State  v. 
Kness  (Kan.  Sup.)  782. 

Petition  for  change  of  venue  and  affidavits 
must  be  preserved  In  bill  of  exceptions. — ^Brad- 
ford V.  People  (Colo.  Sup.)  1013. 

Where  there  is  no  bill  of  excepljons  and  no 
n-otion  for  new  trial  in  the  record,  there  is  noth- 
ing for  review.— Sllva  v.  Territory  (N.  M.)  690. 

The  fact  that  the  prosecuting  attorney  explain- 
ed wliy  he  did  not  testify  in  the  case  cannot  be 
reviewed,  in  the  absence  of  his  explanation  in  the 
record.— State  v.  Young  (Wash.)  881. 

—  Review. 

An  objection  that  defendant  was  not  present 
at  certain  times  during  the  trial  cannot  Be  first 
raised  on  appeal.— State  v.  Toung  (Wash.)  881. 

An  objection  to  the  competency  of  a  witneaa 
cannot  be  raised  for  the  first  time  on  appeal.—' 
State  v.  Steeves  (Or.)  947. 

The  exclusion  of  evidence  is  not  ground  for 
reversal  if  the  evidence  is  subsequently  admitted. 
—State  V.  Biggerstaff  (Mont)  709. 

Weight  of  evidence  passed  on  by  trial  court 
and  jury  not  considered  on  app«il. — State  v. 
Kroenert  (Wash.)  876. 

Where  there  is  no  evidence  to  sustain  the  rer 
diet,  it  will  be  set  aside. — State  v.  Nosbit  (Ida* 
ho)  6& 

Crofls-Examlxkation. 

See  "Witness." 


CUSTOM  AND  TTSAQB. 

When  evidence  is  admissible  to  explain  the 
meaning  of  technical  or  peculiar  terms  under 
Code  Civ.  Proc  |  633.— Newell  v.  Nicholson 
(Mont)  180. 

Custom  of  doing  business  by  a  defendant 
is  not  relevant  in  an  action  to  recover  on  a 
contract— Miller  r.  Bean  (Wash.)  636. 
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DAMAGES. 

For  convenlon,  see  "Trover  and  Conrersion." 

For  iDjuries  by  snrface  water,  see  "Surface  Wa- 
ters'' 

For  land  taken  for  public  use,  see  "Eminent  Do- 
main." 

For  libel  and  slander,  see  "Libel  and  Slander." 

A  sum  which  a  sale  of  business  provides  the 
sellers  shall  pay  as  liquidated  damages  if  they 
re-engage  in  the  business  is  not  a  penalty. — ^Pot- 
ter T.  Ahrens  (Cal.)  388. 

A  provision  in  a  contract  for  the  constroction 
of  a  residence  providing  for  the  payment  of  $10 
for  each  day's  delay  in  the  completion  thereof 
after  a  given  date  held  a  stipulation  for  liqui- 
dated damages.— Reichenboch  t.  Sage  (Wash.) 
354. 

Unless  It  appears  that  permanent  injuries  are 
reasonably  certain  to  result  that  element  should 
not  be  submitted  tc  the  Jury.— CUcagq,  R,  I.  & 
P.  Ry.  Co.  V.  Kennedy  (Kan.  App.)  SKL 

Where  a  petition  shows  plaintiff  injured  so  as 
to  cause  great  pain,  she  need  not  specially  plead 
damages  through  impairment  of  capacity  to  earn 
money.— Hamilton  v.  Great  Falls  St.  Ry.  Co. 
(Mont)  713. 

In  an  action  by  a  wif«  for  personal  injuries, 
she  may  show  any  impairment  of  her  capacity  to 
earn  money. — Hamilton  v  Great  Falls  St  Ry. 
Co.  (Mont)  713. 

Evidence  hdd  to  be  improoer  on  an  issue  as 
to  the  damages  sustained  by  the  negligent  main- 
tenance of  a  ditch  over  land  conveyed  by  plain- 
tiffs to  defendants.— Old  v.  Keener  (C^lo.  Sap.) 
127. 

Judgment  for  $30,000  for  injury  to  little  jrirl 
eight  years  old,  is  excessive. — Mitchell  v.  Ta- 
coma  Railway  &  Motor  Co.  (Wash.)  628. 

Measure  for  torts. 

In  action  against  a  factor  for  fraudulent  Tt^ 
resentations  as  to  the  area  of  the  land  con- 
veyed, the  measure  of  damages  is  such  propor- 
tion of  the  price  as  the  deficiency  bears  to  the 
represented  area. — Cawston  v.  Sturgis  (Or.)  656. 

The  measure  of  damages  to  land  from  fire 
set  by  a  locomotive  is  the  difference  in  market 
valuejust  before  andjust  after  the  fire. — Atchi- 
son, T.  &  S.  F.  R.  Cfo.  V.  Briggs  (Kan.  App.) 
288. 

The  measure  of  damages  for  destruction  of 
personal  property  by  fire  set  by  a  locomotive  is 
its  reasonable  value  at  the  time  and  place  of 
destruction.— Atchison.  T.  &  S.  F.  R.  Co.  v. 
Briggs  (Kan.  App.)  289. 

Plaintiff  may  recover  for  suffering  sustained, 
or  which  in  reasonable  probability  she  will  here- 
after sustain.— Hamilton  v.  Great  Falls  St  Ry. 
Co.  (Mont)  713. 

Where  plaintiff  In  a  personal  injury  suit  died 
and  his  aiuninistratriz  was  substituted,  she  was 
entitled  to  recover  fsr  pain  and  suffering  endured 
by  him.— Atchison,  T.  &  S.  F.  R.  Co.  v.  Rowe 
(Kan.  Sup.)  683. 

Damages  should  not  be  allowed  in  a  personal 
injury  suit  foi  loss  of  wages  resulting  from  a 
disability  not  caused  by  the  injury. — Atdiison, 
T.  &S.  F.  R.  Co.  V.  Rowe  (Kan.  Sup.)  683. 

EzoeaslTe  Aamagea. 

A  verdict  for  ^7,500,  awarded  for  loss  of 
eyesight  fuid  to  be  excessive. — Deep  Mining  & 
Drainage  Co.  v.  Fitzgerald  (Colo.  Sup.)  210. 

$15,000  for  the  loss  of  a  leg  of  a  child  nine 
roars  old  held  not  excessive.- Roth  v.  Union 
Depot  Co.  (Wash.)  641. 

Evidence  hd'l  insuffident  as  a  basis  for  recov- 
ery of  damages  to  crops  by  reason  of  defend- 
ant's failure  to  furnish  water  for  irrigation. — 
Knowles  v.  Leggett  (Colo.  App.)  154. 


A  verdict  of  $8.(XX>  Md  not  ezeemive,  where 
the  injury  resulted  in  a  shortoiing  of  a  leg,  and 
plaintiff  was  confined  to  her  bed  for  18  months, 
and  the  suffering  was  likely  to  continue.— Lor- 
ence  v.  City  of  Ellensburgh  (Wash.)  20. 

DEATH. 

Evidence  examined  and  hdd  insufficient  to 
create  a  presumption  of  death.— Martin  v.  Un- 
ion Mut  Life  Ins.  Co.  (Wash.)  63. 


DEATH  BT  WBONQFUIj  ACT. 

An  unverified  general  denial  in  an  action  by  an 
administratot  to  rea>ver  for  the  death  of  his  in- 
testate admits  plaintiff's  capacity  to  sue. — Atchi- 
son. T.  &  8.  F.  R.  Co.  V.  McFarland  (Kan.  App.) 

In  an  action  for  loss  of  a  wife's  services,  it  was 
proper  not  to  instruct  that  the  jury  could  not 
consider  the  loss  suffered  by  plaintiff's  children. 
— Redfield  v.  Oakland  Consol.  St  Ry.  Co.  (Cal.) 
1117. 

Decedents. 

See  "Executors  and  Administrators":  "Wilk." 
Allowance  of  claims  against  estate,  see  "Execo- 
tors  and  Administrators." 

Declarations. 

As  evidence,  see  "EJvidence." 


DEDICATION. 

The  fact  that  a  private  way  is  allowed  to  be 

used  by  others  does  not  establish  dedication  to 
the  public  as  a  highway. — Silva  v.  Spangler 
(Cal.)  617. 

DEED. 

See,   also,   "Boundaries":   "Fraudulent  Convey- 
ances"; "Vendor  and  Purchaser." 

Acknowledgment  see  "Acknowledgment" 
As  mortgage,  see  "Mortgages." 
Covenants  in,  see  "Covensnts." 
Estoppel  by,  see  "Estoppel" 
Reformation  in  equity,  see  "Elqnity." 
Tax  deed,  see  "Taxation." 

The  testimony  of  a  ^ntor  that  he  did  not  ex- 
ecute the  deed,  held,  m  view  of  the  circnmstao- 
ces,  not  to  overcome  the  presumption  of  execn- 
tion  arising  from  the  possession  of  the  deed 
by  the  grantee. — Nixon  v.  Post  (Waah.)  23. 

Possession  by  the  grantee  of  a  (.eed,  sufBdent 
in  form,  is  prima  fade  evidence  of  its  execution. 
—Nixon  V.  Post  (Wash.)  23. 

Description  in  a  deed  hdd  not  void  for  oneer- 
tainty.— Hutchcraft  v.  Lutwig  (Wash.)  29. 

After  conveyance  in  fee  subject  only  to  an 
easement  in  the  public  for  road  purposes,  gran- 
tor has  no  interest  in  the  premises  which  he  can 
convey  to  subsequent  grantee. — Southern  CaL 
Ry.  C!o.  V.  Southern  Pac.  R.  O).  (CaL)  1123. 

Where  a  deed  has  been  executed  under  a 
lx>nd  for  a  deed,  the  intention  of  the  parties  is 
to  be  determined  from  both  instruments.  — 
Stnyvesant  v.  Western  Mortgage  &  Investment 
Co.   (Colo    Sup.)  144. 

DefBctive  Sidewalks. 

See  "Munidpal  Corporationa." 

Demurrer. 

See  "Pleading." 

To  evidence,  see  "Triai" 
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DHPOSITABIB& 

In  an  action  against  a  depoaitai7  the  com- 
iriaint  ihonld  show  that  the  condition  nnder 
which  pluintlff  was  entitled  to  the  money  de- 
posited had  iMen  complied  with.— Kiefer  t. 
taTenthal  (Gal.)  206. 

DEPOSIT  IN  OOUBT. 

Pending  an  appeal  from  an  order  as  to  die  dls- 
portion  of  a  fund  deposited  in  court,  the  ooort 
nas  no  power  to  deplete  it — State  t.  Superior 
Ooort  of  King  County  (Wash.)  877. 

Deposit. 

See  "Banks  and  Banking." 

Desoent  and  Distaibatloii. 

See  "Bxecntora  and  Administrators";  "WUs." 

Description. 

In  deed,  see  "Deed." 

In  lien  dalm,  see  "Mecbaidcs'  lieM.** 

Desertion. 

'       As  greond  for  dirorce,  see  "DiTocce.** 

Devise. 

See  "Wnh," 

Direotine  Verdldfe. 

See  rrrW." 

Disbarment. 

Of  attomer,  see  "Attorney  and  CUeat" 
DISCO  VXIB7. 

Answers  to  interrogatoriea  in  a  biU  of  dls- 
coTery  under  Misc.  Liaws,  c  2S,  cannot  be 
compelled  where  such  bill  does  not  disclose  a 
cause  of  action.— State  t.  Security  SaTings  & 
Trust  Oo.  (Or.)  162. 

Dismissal. 

Of  anwal,  see  "Appeal." 

District. 

See  "SdMols  and  Sdool  Distrlcti.'* 

District  Conrt. 

See  "Oovrta." 

Ditches. 

Bee  "Irrigatio*" 

DIVOBCR. 

NMipayment  of  alimony,  «e  "Cootempt" 

Decree  in  ac  ex  parte  divorce  proceeding  in 
which  defendant  is  served  bjr  ^blication  de- 
termines only  the  status  of  plaintiff. — Hunter  v. 
Hunter  (Oaf.)  756 

Under  Code  1877,  S.  76,  one  not  personally 
ieryed  may  answer  to  the  merits  within  six 
montbf.— Medina  t.  Medina  (Cok^  Sup.)  1001. 

A  decree  granting  a  divorce  may  be  opened, 
though  the  person  obtaining  it  is  married.— Me- 
dina V.  Medina  (Oolo.  Sup.)  1001. 

Bvidence  of  matters  occurring  after  die  sepa- 
ration,  is   admissible   to   show   tliat  defendant 
T.43P.— 74 


left  with  intent  to  desert— Johnson  v.  Johnson 
(Colo.  Sup.)  130. 

Where  a  diToree  is  sou^t  for  desertion  and 
nonsunport,  and  a  decree  for  desertion  was  wa^' 
ranted,  errors  assigned  on  mlinKs  as  to  non- 
support  will  not  be  considered.— Johnson  v.  John- 
son (Colo.  Sup.)  130. 


The  court  may  allow  tiie  filing  of  a  supple- 
mentary petition,  relating  exclusively  to  prop- 
erty ri^its  and  permanent  alimony.— Jolinson  v. 
Johnson  (Qdo.  Sup.)  ISO. 

Allowance  of  alimony  in  an  action  for  divorce 
is  not  the  trial  of  an  issue  in  the  case. — Hunter 
V.  Hunter  (CaL)  756. 

Bvidence  examined,  and  held  that  defendant 
was  guilty  of  contempt  for  failing  to  pay  alimo- 
ny.—Snow  V.  Snow  (Utah)  620. 

In  the  absence  of  statute,  the  court  has  no 
power  to  make  a  decree  for  permanent  alimo- 
ny a  lien  on  defendant's  personalty. — Johnson  v. 
Johnson  (CMo.  Sup.)  130. 

1  Mills'  Ann.  St  i  1667,  does  not  authorise 
the  court  to  make  a  decree  for  permanent  ali- 
mony a  lien  on  defendant's  personalty. — John- 
ton  V.  Johnson  (0>la  Sup.)  ItfO. 

Owstody  and  support  of  eUldven. 

A  divorced  wife  whp  supported  the  children 
eould  not  recover  therefor  from  the  father.— 
Hampton  v.  .Allee  (Kan.  Sup.)  778. 

It  is  error  In  an  action  for  divorce  to  set  apart 
to  the  children  a  portion  of  the  father's  real  es- 
tate.—Rodgers  T.  Rodgeta  (Kan.  Sup.)  779. 

The  courts  of  a  sister  state  may  divorce  a  parly 
residing  in  Kansas,  but  cannot  settle  the  title  to 
lands  nor  control  die  custody  of  children  therein. 
—Rodgers  v.  Rodgers  (Kan.  Sup.)  779. 

Druggists. 

niegal  liquor  sales,  see  "Intoxicating  Uqaon." 

EASEMENTS. 

Deed  construed,  and  held  to  convey  only  a 
right  of  way,  and  not  a  fee-simple  title.— I'eter- 
son  V.  Machado  (.Cal.)  611. 

Deed  construed,  and  Md  to  convey  an  ease- 
ment is  a  private  alley  to  the  grantee.— Shannon 
V.  Timm  (Colo.  Sup.)  1021. 

EJECTMENT. 

See,  also,  "Adverse  Possession";  "Qnietiag  Title 
— Removal  of  Cloud." 

One  who  has  disposed  of  his  interest  in  land 
cannot  maintain  ejectment  therefor. — Salddo  v. 
Genung  (Aris.)  527. 

Evidence  of  poauession  prior  to  defendants'  is 
sufficient  proof  of  title  as  against  a  motion  for 
nonsuit- Zillmer  v.  Gerichten  (C!al.)  408. 

A  complaint  which  fails  to  describe  the  land 
with  sufficient  certainty  to  enable  the  officer  to 
locate  the  land  from  the  descriptioB  itself,  is 
fatally  defective. — Tracy  v.  Harmon  (Hont) 
600. 

EliEOTIONS  AND  VOTEBS. 

Blection     for    issuance    of    town    bonds,     see 

"Towns." 
to  increase  sefaooi  indebtedaeas,  sse  "Sdkools 

and  Sdiool  Districts." 
Payment  of  election  orpwises  hgr  dty,  see  "Mn- 

nidpal  CSoriwratioDS." 

Under  Const  art  6,  |  2,  and  Common  School 
Act  March  27,  1890,  {  58,  women  can  vote  on 
the  question  of  increasing  the  debt,  Uknit  of  m 
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Kfaool  district.— Holmes   &  Bull   Furniture  Co. 
T.  Hedg«?s  (Wash.)  944. 

A  candidate  who  neglects  to  hare  a  defect  In 
the  official  ballot  corrected  as  provided  by  the 
election  laws  cannot,  after  election,  object  that 
the  name  of  the  successful  candidate  was  im- 
properly placed  thereon.— Baker  t.  Scott  (Ida- 
ho) 76. 

The  return  day  within  40  days  after  whidi  a 
contestant  must  file  a  statement  is  the  day  on 
which  the  canTass  begins. — Carlson  t.  Burt 
(Cal.)  583. 

The  "purity  of  election  law"  applies  as  well  to 
a  private  citizen  as  to  an  officer. — ^People  r. 
Sternberg  (Cal.)  198. 

One  who,  testifying  in  a  dvil  case  against  a 
«Ierk  for  cancellation  of  votes,  illegally  register- 
ed, held  not  protected  from  prosecution  for 
procuring  as  "deputy  register"  false  registra- 
tion.—People  V   Sternberg  (Cal.)  198. 


See,  also,  "Larceny." 

On  embezzlement  by  an  agent,  receipts  to  debt- 
ors of  his  principal  over  his  own  name  are  ad- 
missible.—People  V.  Van  Eman  (CaL)  520. 

Where  an  agent,  after  disctiarge,  collects  mon- 
ey from  his  principal's  debtor,  a  demand  by  the 
debtor  for  the  return  is  not  necessary. — People  v. 
Van  Eman  (Cal.)  520. 

On  embezzlement  of  money  by  defendant  after 
discharge  as  agent,  on  collecting  from  a  debtor 
of  his  principal,  the  debtor  may  be  alleged  as 
owner. — People  v.  Van  Eman  (Cal.)  520. 


EMINENT  DOMAIN. 

Right  of  a  railroad  company,  for  the  purpose 
of  constructing  necessary  tracks,  to  appropriate 
part  of  a  strip  purchased  by  another  railroad 
company  upon  which  it  had  laid  its  tracks,  de- 
termined.— ^Southern  Pac.  R.  Co.  v.  Southern 
CaL  Ry.  Co.  (Cal.)  002. 

Condemnation  proceedings  cannot  be  institut- 
ed to  quiet  title  to  land  owned  by  complainant, 
nor  to  compel  specific  performance. — Florence, 
B.  D.  &  W'.  V.  R.  Ca  v.  Lilley  (Kan.  App.) 
857. 

Form  of  judgment  to  be  rendered  on  appeal 
from  the  award  of  commissioners  determined. — 
Florence,  B.  D.  &  W.  V.  R.  Co.  v.  LiUey  (Kan. 
App.)  857. 

Condemnation  jproccedings  cannot  be  instituted 
to  condemn  a  mortgage  lion  on  land,  the  title  to 
which  is  vested  in  petitioner. — Cliicago,  K.  &  W. 
Ry.  Co.  V.  Need  (Kan.  App.)  997. 

The  measure  of  damages  to  land  by  the  loca- 
tion of  a  railroad  through  it  is  the  depredation  in 
market  value.— Omaha,  H.  &  G.  Ry.  Co.  ▼. 
Donoy  (Kan.  App.)  831. 

The  proximity  of  a  railroad  to  the  house  of  the 
owner  of  the  land  through  whidi  it  is  located, 
and  tiie  noise  and  smoke  made  by  trains,  may  be 
considered  in  determining  the  depreciation  in  mar- 
ket value  3f  the  land,  but  not  as  a  basis  for 
awarding  damages. — Omaha,  H.  &  G.  Ry.  Co.  v. 
Doney  (Kan.  App.)  831. 

Title  to  improvements  erected  by  a  railroad 
company  which  entered  the  land  tmder  void 
condemnation  proceedings,  held  to  pass  to  a 
purchaser  at  foreclosure  sale  of  a  mortgage  ^v- 
en  by  the  owner. — Briggs  v.  Chicago,  K.  &  W. 
R.  Co.  (Kaa.  Sup  )  1131. 

Endowment  Policy. 

.Ms*  "Immrano" 


Equalization. 

Of  tazM,  see  "Taxation." 

Equitable  Assifirnnient. 

See  "Assignment" 


BQX7ITY. 

Bee,  also,  "Creditors'  Bill";  "Diacovery";  "Di- 
vorce"; "Fraud";  "Fraudulent  CJonveyances"; 
"Injunction":  "Mortgages":  "PartitJon"; 
"Partnerahfa'';  "Quieting  Title— Removal  of 
Cloud"!  '"Reference";  "Specific  Perform- 
ance"; "Subrogation";  "Trusts." 

Relief  against  illegal  assesament,  see  "Mnnici- 

pal  Corporations. 
against  obstruction  of  navigable  liver,  see 

"Navigable  Waters," 

Equity  has  jurisdiction  to  set  off  judgments 
against  each  other,  though  conrta  of  law  have 
jurisdiction  under  the  statute. — Whitdiead  t. 
Jessup  (Colo.  App.)  1042. 

In  an  action  by  a  purchaser  at  a  sheriiTB  sale 
to  reform  a  deed  to  the  land  to  the  judgment 
debtor,  the  latter's  wife  is  not  a  necessary  par- 
ty.—Power  V.  Burd  (Mont)  1094. 

Evidence  held  insufficient  to  show  mutual  mis- 
take authorizing  reformation  of  a  deed. — Norrix 
V.  Colorado  Turkey  Honestone  Co.  (Cola  Snpi) 
1024. 

Besoiaalon  Mad  oanoellatlon  of  ooatraata. 

A  contract  for  the  sale  of  land  will  not  be 
rescinded  for  fraud  so  as  to  affect  the  ri^ts 
of  third  persons  furnishing  materials  and  la- 
bor for  building  on  the  land  conveyed. — West 
V.  Badger  Lumber  Co.  (Kan.  Sup.)  ^8. 

'Evidence  in  an  action  for  resdssion  on  Uie 
ground  of  fraud  held  to  show  that  plaintiff 
did  not  rely  on  the  false  representationB.- Wood 
V.  Standenmayer  (Kan.  Sup.)  760. 

Facts  considered  which,  it  was  hdd,  did  not 
authorize  a  rescission  of  a  contract  nnder  which 
a  conveyance  of  land  had  been  made. — Greeo 
Mountain  Falls  Town  &  Improvement  Ca  t. 
Boyes  (Colo.  Sup.)  1036. 

Where  one  obtaining  a  conveyance  throogli 
fraud  conveyed  to  one  knowing  the  facts,  who 
the  same  day  conveyed  to  his  brother  witlioat 
knowledge  of  conveyance,  all  the  deeds  were 
properly  canceled.— Reddin  v.  Dnnn  (Goto.  Snp.1 
1006. 

In  a  suit  where  plaintiff  seeks  to  rescind  a 
contract  for  the  purchase  of  land,  and  to  cancel 
a  mortgage  given  thereon,  defendant  may  file  a 
cross  complaint  to  foreclose.— Duggar  v.  Demp- 
sey  (Wash.)  357. 

Grantee  held  entitled  to  reodnd  the  conveyance 
because  of  fraud  of  the  grantor  in  concealing 
the  fact  that  an  alley  in  the  rear  of  the  land 
conveyed  as  platted  had  been  vacated. — ^Friday 
T.  Parkhurst  (Wash.)  362. 

Evidence  hdd  insufficient  to  establish  breadi 
of  a  representation  that  an  irrigation  ditch 
would  be  so  located  on  plaintiff's  land  as  to  en- 
able her  to  irrigate  her  land.— Barfield  v.  Sooth 
Side  Irrigation  Co.  (Cal.)  406. 

Error,  Writ  ot 

See  "Appeal";  "Certiorari";  "New  TriaT;  "Be- 
view,  Writ  of." 

Estates. 

See  "Deed";  "Eaaemente";  "Homestead";  "T«b- 
aacy  in  Common";  "Wllta." 

ESTOPFEIi. 

To  deny  liabili^  for  city  taxes,  sea  "Mvaklpal 


Digitized  by 


Google 


iin>BX 


1171 


To  deny  TaSdttr  of  bond,  see  Trindpal  and 

Surety." 
To  qnesdon  proceeding  for  public  improyement, 

see  "Municipal  Corporations." 

The  recital  of  a  material  fact  in  a  deed  es- 
tinw  the  parties  from  denying  the  troth  there- 
of—Libbey  T.  Ralston  (Kan.  App.)  294. 

A  Burety  giving  a  mortgage  to  secure  certain 
payments  Iteld  not  estopped  to  show  an  altera- 
tion discharging  him  therefrom. — Parke  &  l«acy 
Co.  V.  White  River  Lumber  Co.  (Cal.)  202. 

When  plaintiff  in  divorce  proceedings  not  es- 
topped to  deny  facts  stated  in  afiBdavit. — Huntw 
Hunter  (Cal.)  756. 

The  grantee  of  an  easement  in  a  private  alley 
held  not  estopped  to  assert  it  as  agamst  a  subse- 
quent trust  deed  of  the  grantor  not  reserving  such 
■  easement.— Shannon  v.  Timm  (Colo.  Sup.)  1021. 

Plaintiff  held  not  estopped  to  deny  liability  on 
a  note  indorsed  by  her,  and  transferred  to  one 
of  the  defendants  by  the  other  defendants,  to 
indemnify  him  from  liability  as  accommodation 
maker  of  a  note  payable  to  plaintiff.— Beer  v. 
Clifton  (Cal.)  411. 

Persons  receiving  benefits  idd  estopped  there- 
by^— Smithson  Land  Co.  v.  Brautigam  (Wash.) 

A  fact  admitted  on  the  hearing  cannot  there- 
after be  denied. — Hcame  ▼.  De  Toung  (Cal.) 
1108. 

Award  in  condemnation  proceedings  is  binding 
on  landowner  who  accepts  and  retains  the 
amount  awarded,  though  ue  proceeding  was  in- 
valid.—Allen  V.  Colorado  Cent  R.  Co.  (Colo. 
Sup.)  1015. 

A  judgment  appropriating  water,  held  a  bar 
after  four  years  to  all  parties  thereto  acquies- 
cing therein.— Boulder  &  Weld  County  Ditch 
Co.  T.  Lower  Boulder  Ditch  Co.  (Colo.  Sup.)  540. 

One  recognizing  a  decree  by  participation  in 
its  benefits  is  estopped  to  deny  its  validity. — 
Boulder  &  Weld  County  Ditch  Co.  v.  Lower 
Boulder  Ditch  Co.  (Colo.  Sup.)  540. 

EVIDENCE. 

See,  also,  "Witness." 

Demurrer  to,  see  "Trial." 

In  action  to  quiet  title,  see  "Quieting  Title— Re- 
moval of  Cloud." 

In  criminal  cases,  see  "Bnrglaiy":  "Criminal 
Law";  "False  Pretense?";  ''Homicide": 
"Rape";  "Robbery." 

In  replevin,  see  "Replevin." 

Objections  to,  see  "Trial." 

Of  boundary,  see  "Boundaries." 

Of  breach  of  warranty,  see  "Sale." 

Of  cnston,,  see  "Custom  and  Usage." 

Of  dedication,  see  "Dedication." 

Of  fraud,  see  "Fraud." 

Of  negligence,  see  "Negligence." 

Of  passage  of  ordinance,  see  "Municipal  Corpo- 
rations. 

Of  payment,  see  "Paymeiit." 

Of  ratification  by  principal,  see  "Principal  and 
Agent." 

Of  sale,  see  "Sale." 

Presumption  of  death  from  absence,  see  "Death." 

Reception  of,  see  "Trial." 

To  establish  trust,  see  "Trusts." 

Weight  and  suffidency,  see,  also,  "AK>eal." 

CJourts  take  judicial  notice  that  railway  com- 
panies are  common  carriers.  —  Boyle  v.  Great 
Northern  Ry.  Co.  (Wash.)  344. 

The  admission  of  irrelevant  facts  Is  errone- 
ous.—Atchison.  T.  &  S.  F.  R.  Co.  V.  Brigzs 
(Kan.  App.)  289. 

When  burden  of  proof  on  one  denying  the 
death  of  another. — Hunter  v.  Hunter  (Cal.)  756. 

In  an  action  by  a  principal  on  a  contract  ex- 
ecuted in  the  name  of  his  agent,  plaintiC  need 


only  prove  that  ho  is  the  real  party  by  a  pre- 
ponderance of  the  evidenee.— Barbre  v.  Ooodale 
(Or.)  378. 

Bvidence  Md  to  show  knowledge  of  handwrit- 
ing sufficient  to  render  witness  competent  as  an 
expert  witness.— Bradford  v.  People  (Colo.  Sup.) 
1013. 

Where  accused  becomes  witness  in  his  own  be- 
half, and  denies  writing  a  document  alleged  to 
be  forgery,  he  may  be  required  to  write  in  pres- 
ence of  the  jury.— Bradford  r.  People  (Colo. 
Sup.)  1013. 

Best  and  seooadary. 

A  demand  on  a  railroad  company  for  the 
value  of  stock  killed  is  required  to  be  proved  by 
the  written  demand  itself.— Atchison,  T.  &  S. 
F.  B.  Co.  V.  Bartlett  (Kan.  App.)  284. 

A  certified  copy  of  a  resolution  by  directors 
of  a  corporation,  duly  attested,  ratifying  a 
mortgage,  is  admissible,  without  proof  of  the 
loss  of  the  record  of  such  resolution. — Purser  v. 
Eagle  Lake  Land  &  Irrigation  Co.  (Cal.)  523. 

Where  a  party  •  refuses  to  produce  written 
Instruments,  secondary  evidence  of  their  contents 
will  be  strongW  construed  against  such  party. — 
Schreyer  v.  Turner  Flouring  Mills  Co.  (Or.) 
719. 

A  deposition  taken  in  another  action  of  a 
witness  present  at  the  trial  held  not  admissible. 
—First  Nat  Bank  v.  Marshall  (Kan.  Sup.) 
774. 

Declanitlons  and  adMlsaloas. 

Declarations  of  the  husband  in  the  absence 
of  the  wife  cannot  bind  the  latter, — Van  Zandt 
V.  Shuyler  (Kan.  App.)  295. 

Subsequent  conduct  of  the  mortgagee  tteld  ad- 
missible on  an  issue  of  the  validity  of  the  mort- 
gage as  aminst  creditors.— First  Nat  Bank  v. 
Marshall  (Kan.  Sup.)  774. 

Statements  by  defendant  in  the  absence  of 
plaintiff  are  admissible  in  his  own  behalf. — Rog- 
ers V.  Schulenburg  (CaL)  899. 

Opinion  oTldeaoo. 

Opinion  evidence  that  a  cattle  guard  could 
be  constructed  at  an  intersection  with  a  highway 
is  inadmissible.— Chicago,  R.  I.  &  P.  R.  Co.  v. 
Clonch  (Kan.  App.)  1140. 

A  dealer  in  horses  may  testify  to  the  value 
of  colts  killed  —Atchison.  T.  &  S.  F.  R.  Co.  v. 
Bartiett  (Kan.  App.)  284. 

Opinion  of  physician,  based  on  testimony,  is 
competent  to  show  probable  result  In  the  future 
of  an  injury  to  a  child,  in  an  action  to  recover 
therefor.- Mitchell  v.  Tacoma  Railway  &  Motor 
Co.  (Wash.)  528. 

Evidence  held  to  be  improper  as  calling  for  an 
opinion  on  the  ultimate  fact  to  be  tried  by  the 
jury.— Old  v.  Keener  (Colo.  Sup.)  127. 

Testimony  of  <-ailroad  employes  that  a  flat 
car  in  front  of  a  road  engine  nsed  for  switching 
were  so  placed  to  allow  the  switchman  to 
mount  on  the  brake  beam  by  use  of  the  brake 
staff  is  a  statement  of  fact. — Prosser  v.  Mon- 
tana Cent  Ry.  Oa.  (Mont)  81. 

A  question  as  to  the  custom  as  to  the  number 
of  men  employed  to  manage  a  car  htU  not  to 
call  fo.;  an  opinion. — Redfield  v.  Oakland  GenaoL 
St  Ry.  Co.  (Cal.)  1117. 

Whether  an  electric  railway  company  was  neg- 
ligent in  employing  but  one  man  to  oi>erate  a  cav 
held  not  a  subject  of  expert  evidence. — Redfield 
V.  Oakland  Consol.  St.  Ry.  Co.  (Cal.)  1117 

Where  the  answer  of  aa  expert  wltaesa  to 
a  hypothetical  question  is  not  responsive,  it 
should  be  stricken  out. — City  of  Wichita  v. 
Coggshall   (Kan.   App.)   842. 

Dooninents. 

Under  Rev.  St  U.  S.  {  886,  a  transcript  from 
books  of  the  war  department  was  ad^ssible 
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in  as  action  against  a  defavltln^  bidder  to 
allow  the  iMd,  acceptance  thereof,  hu  refosal  to 
malce  the  contract,  and  an  account  of  the  pur- 
chases by  the  KOTernment  because  of  his  de- 
fault—United States  T.  Drachman  (Ariz.)  222. 

A  bill  of  sale  identified  by  the  subscribing  wit- 
ness can  be  introduced. — Van  Zandt  t.  Shuyler 
(Kan.  App.)  295. 

A  copy  of  a  paper  certified  1^  an  acting  com- 
missioner of  the  general  land  office  with  the  seal 
of  the  office  attached,  held  admissible,  under 
Rev.  St  U.S.  S  891.— Murray  T.Polglase  (Mont.) 
605. 

That  defendant's  counsel  presented  a  paper  to 
the  witness  and  requested  him  to  identify  it, 
but  did  not  offer  it  in  evidence,  does  not  entitle 
the  prosecution  to  introduce  the  paper.— People 
▼.  Van  Bman  (CaL)  520. 

When  assessment  roll  admissible  without  au- 
thentication.—City  of  Seattle  t.  Parker  (Wash.) 
869. 

Parol  erldeao*. 

Parol  eridence  is  not  admiaslbie  to  vary  a 
written  contract— Richardson  v.  Great  West- 
em  Mannf  g  Co.  (Kan.  App.)  800. 

Parol  evidence  is  not  admissible  to  vary  a 
written  warranty. — ^Huston  ▼.  Peterson  (Kan. 
App.)  101. 

Where  a  note  executed  by  a  conwration  is 
signed  by  the  trustees,  evidence  is  admissible  to 
show  that  they  executed  it  in  their  official  ca- 
pacity.—ShaCEer  T.  Hoenschiid  (Kan.  App.)  970. 

Parol  evidence  held  admissible  to  bring  pavil- 
ion grounds  purchased  by  a  street-railway  com- 
pany within  a  mortgage  covering  after-acquired 
land  adapted  to  its  use. — California  Title  Insur- 
ance &  'nnst  Co..v   Pauly  (Cal.)  588. 

In  the  absence  of  fraud,  accident,  or  ndstake, 
parol  evidence  that  a  note  payable  in  money 
was,  by  agreement,  payable  in  work,  is  inad- 
misstblc-^tein  v.  Fogarty  (Idaho)  681. 

Parol  evidence  is  admissible  to  show  the  pro- 
ceedings of  directors  authorizing  the  execution 
of  a  mortgage,  where  no  record  of  said  proceed- 
ings was  ever  made.— Boggs  v.  Lakeport  Agri- 
c^tural  Park  Ass'n  (Cal.)  1106. 

Parol  evidence  is  admissible  in  explanati<m  of 
the  consideration  expressed  in  a  written  con- 
tract—Barbre  V.  Goodale  (Or.)  378. 

Parol  evidence  held  admissible  to  show  that  a 
contract  executed  in  the  name  of  an  agent  was 
hi  fact  a  contract  of  the  principal.— Barbre  t. 
Goodale  (Or.)  378. 

In  a  suit  to  cancel  a  grant  of  a  right  of  way 
for  an  irTi|ration  ditch,  parol  evidence  of  false 
representations  as  to  the  amount  of  water  the 
grantee  would  be  able  to  control  held  admissible. 
— Barfidd  v.  South  Side  Irri^tion  Ca  (Cal.) 
40& 

Parol  evidence  is  not  admissible  to  show  that 
persona  appearing  upon  a  note  as  indoracrs  were 
Uk  fact  liable  as  sureties.— Allen  v.  Chambers 
(Waah,)  67. 

In  an  action  for  comn^ssions,  conversations 
between  plaintiff  and  the  purchaser  as  to  the 
eommiasions  are  bioompetent— Childa  v.  Ptomey 
(Moot)  714. 

Examination. 

Of  witiM«i,  see  "Witness." 


EXCEFnONB,  BTTJj  OF. 

See,  also,  "Awieal":  "Certiorari";  "New  Trial." 
Necessity  and  sufficiency  of  bill,  see  "AppeaL" 

Under  Sess.  Laws  1865,  p.  92,  {  8,  which  su- 
persedes Mills'  Ann.  St  I  1477,  bills  of  excep- 
tions in  criminal  cases  may  be  signed  at  any 


time  fixed  by  tiie  court— Van  Honten  ▼.  Be*- 

pie  (Colo.  Sup.)  137. 

Where  an  applicatioa  is  made  to  setde  a  bill 
of  exceptions,  and  to  have  exceptions  as  set  oat 
in  an  exhibit  allowed,  and  the  exhibit  ia  not 
submitted,  the  application  will  be  denied. — Dera- 
ham  T.  Lienallen  (Idaho)  74. 

Excessive  Damacres. 

See  "Damages." 

Excusable  Homidde. 

See  "Homicide." 

EXEOXmON. 

See,  also,  "Attachment";  "Bieuiptlons";  "Gar- 
nishment." 

Against  land  of  insane  person,  see  "Insanity.'* 

Facts  considered,  and  held  that  the  title  convey- 
ed by  sale  related  to  the  judgment  and  not  to  the 
date  of  a  claimed  prior  attachment. — Pennsyl- 
vania Mortg.  Inv.  Co.  v.  Gilbert  (Wash.)  941. 

There  is  no  authority  for  siqiplementary  pr«- 
ceedings  in  aid  of  execution  on  a  judgment 
against  an  insolvent  corporation  in  the  hands  of 
a  receiver.— Allen  v.  Stallcup  (Wash.)  884. 

In  supplemental  proceedings,  the  court  cannot 
direct  a  petson  alleged  to  have  property  of  the 
judgment  debtor,  but  who  claims  an  interest 
therein,  to  deliver  up  the  property  for  the  sat- 
isfaction of  the  judgment— Wallace,  Smuin  & 
Co.  V.  McLaughlin  (Utah)  100;  Synms  Utah 
Grocer  Co.  v.  Same,  Id. 

A  bill  to  redeem  from  a  sale  after  the  time  for 
redemption  has  expired  held  insufficient — Biyasft 
V.  Stetson  &  Post  MUl  Co.  (Wash.)  831. 

EXEOUTORS  AND  ADHHOS- 
TBATOBS. 

See,  also,  "Wills." 

Wages  due  a  clerk  for  services  before  and 
during  the  last  illness  of  a  decedent  are  in- 
cluded in  the  term  "wages  of  servant,"  as  used 
in  the  act  respecting  the  settlement  of  estates. 
-Oawood  V.  Wolfley  (Kan.  Sup.)  236l 

A  creditor  whose  claim  is  secured  by  mortgage 
may  enforce  his  lien,  where  his  claim  is  present- 
ed before  die  discharge  of  the  administrator,  bat 
not  within  a  year.— Sullivan  v.  Sheets  (Ooio. 
Sup.)  1012. 

The  administrator  of  a  mortgagee  may  bid  in 
the  property  at  foreclosure  sale.— Briggs  ▼.  Chi- 
cago. K.  &  W.  R.  Co.  (Kan.  Sup.)  1131. 

An  administrator  cannot  retain  chattels  sold 
by  his  decedent,  though  not  delivered  under 
Code  Civ.  Proc.  H  1589,  1590.— Murphy  v.  Clay- 
ton (Cal.)  613 

An  order  of  sale  reciting  doe  publication  of 
the  order  to  show  cause  was  sufficient  proof  of 
such  publication  to  admit  the  administrator's 
deed  as  evidence  of  plaintiffs  title. — Zillmer  v. 
Oerichten  (CaL)  408. 

Administrator  held  personally  liable  on  a  note 
signed  by  him  as  such.— First  Nat  Bank  t.  Col- 
lins (Mont)  499. 

Administratrix  dted  under  Code  CIt.  Proe. 
tS  1394,  1395,  for  hearing  as  to  suffidency  of 
bond,  and  who  appears,  is  bound  by  order  en- 
tered therein,  no  service  of  such  order  being 
required.— Barrett  v.  Superior  Court  of  Placer 
County  (Cal.)  519. 

0>mpliance  with  an  order  of  court,  thoogfa  oat 
of  time,  waives  its  service  when  such  service  is 
required.— Barrett  v.  Superior  0>art  of  Placer 
County  (Cal.)  519. 
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▲  iWBrwMeat  widow  to  entitled  to  tiie  aUow- 
•nee  Air  mainteiuuice  imder  Code  Pxoe.  i  878.— 
GricMmer  r.  Boyer  (Wub.)  17. 

It  wu  no  ground  for  deiiTiiiK  tlte  widow's  ap- 
plioition  for  allowance  under  Code  Proc.  |  973, 
that  she  had  sufficient  means  of  her  own  with 
which  to  maintain  herself.— Griesemer  v.  Boyer 
(Waah.)  17. 

Exemplary  Damages. 

See  "Libel  and  Slander." 


EXEMFTIOira. 

See,  also,  "Homestead." 

From  serrice  of  summons,  see  "Writs." 

The  word  "bouaeholder,"  as  used  in  HHI's 
Ann.  Code,  t  486,  does  not  include  an  unmarried 
man  who  has  no  person  dependent  upon  him  for 
support — Peterson  t    Bingham  (Wash.)  22. 

Expert  Testimony. 

See  "BTidence." 


EXTORTION. 

Where  the  statute  authorizes  a  court  to  fix 
tlie  amount  of  a  sheriff's  charge,  not  exceeding 
a  certain  sum,  an  officer  who  retains  the  mazi- 
ranm  sum  named  without  an  order  of  court  is 
not  subject  to  penalty  for  charging  "greater  fees 
than  are  allowed  by  law."— State  Bank  t.  Bren- 
nan  (Colo.  App.)  1060. 

Factoriidzig  Process. 

See  "Garnishment." 


7ACT0BS  AND  BBOKEBS. 

In  an  action  for  commissions  due  by  virtue 
of  an  alleged  ratification  of  the  contract  by  the 
vendor,  a  letter  from  plaintiff  to  defendant 
itU  admissible  to  show  the  good  faith  of  the 
parties. — Courtney  t.  Continental  Land  &  Cat- 
tle Co.  (Mont)  185. 

Evidence  in  an  action  for  commissions  for 
negotiating  a  sale  examined,  and  held,  that  the 
contract  was  not  ratified  by  the  vendor  so  as 
to  entitle  plaintiff  to  commissions. — Courtney 
v.. Continental  Land  &  Cattle  Co.  (Mont)  185. 

The  defense,  in  an  action  for  commissions, 
that  plaintiff  acted  for  both  parties,  must  t>e 
pleaded.— Childs  v.  Ptomey  (Mont.)  714. 

E!vidence  of  witnesses  as  to  whether  th^ 
conridered  plaintiff  defendant's  agent  is  inad- 
missible.—Childs  V.  Ptomey  (Mont)  714. 

Evidence  Jteld  insufficient  to  maintain  action 
for  commissions. — Childs  v.  Ptomey  (Mont)  714. 

A  broker  Jteld  authorised  to  recover  commis- 
sions from  both  parties. — Childs  t.  Ptomey 
(Mont)  714 

Evidence  in  an  action  for  commissions  for 
sale  of  cattle  considered,  and  held  tliat  plaintiff 
was  not  employed  by  defendant  to  negotiate  the 
sale. — Courtney  v.  Ckintinental  Land  &  Cattle 
Co.  (Mont)  185. 


FALSE  PRETENSES. 
See,  also,  "Fraud";  "Fraudulent  Conveyances." 

An  indictment  under  Hill's  Ann.  Laws,  { 
1777,  for  obtaining  by  false  pretenses  a  signs- 
tore  to  a  draft  need  not  allege  that  the  signa- 
ture was  for  defendant's  accommodation.- 
Bute  V.  Hanscom  (Or.)  167. 


flhridenee  mi  trial  for  oMaislns  a  ■igiMttnre  t^ 
false  pretences  held  inadmissible.— State  T. 
Hanacom  (Or.)  167. 

Instructions  under  an  indictment  for  obtain- 
ing a  signature  for  false  pretenses  examined, 
and  held  erroneous.— State  v.  Hanscom  (Or.) 
167. 

False  Bepreaentattons. 

See  "False  Pretenses";   "Fraud";    "Fraudulent 
Conveyances." 

Fees. 

Of  attorney,  see  "Attorney  and  Client" 

Fem.e  CSovert. 

See  "Husband  and  Wife." 


FENCSES. 

Evidence  examined,  and  KM  not  to  show  the 
establishment  of  a  partition  fence  such  as  to 
compel  an  adjoining  owner  to  pay  one-lialf  of 
the  cost  thereof. — Conklin  v.  Dust  (Kan.  Aiw.) 
481. 

Filing. 

Stipnlationa,  see  "Practice  in  CivU  Ouet." 

Findings. 

Of  referee,  see  "Beference." 

Fire  Insurance. 

See  "Insurance."  . 

Fires. 

Set  by  locomotive,  see  "Railroad  Gompaniee.'* 

FISHERIES. 

Pu([et  Sound,  as  designated  in  the  act  for 
licensing  salmon  fishing,  includes  the  Golf  of 
Georgia.— State  v.  Crawford  (Wash.)  882. 

Foreclosure. 

Of  lien,  see  "Mechanics'  Liens." 
Of  mortgage,  see  "Mortgages." 

Foreign  OorporatiLons. 

See  "(Corporations." 

FORGERT. 

Where  one,  without  authority,  executes  a  re- 
ceipt for  money  purporting  on  Its  ftux  to  be  exe- 
cuted by  him  as  agent  for  the  person  whose  naiM 
he  signs,  he  is  not  guilty  of  forgery. — Pecmle  ▼. 
Bendit  (Cal.)  901. 

Former  Jeopardy. 

See  "Criminal  I«w." 


FRAUD. 

See,  also,  "False  Pretenses";  "Fraudulent  Con- 
veyances." 

Representations  recklessly  made  as  of  one's 
own  knowledge  are  actionable  as  firandnlent — 
Cawston  v.  Sturgis  (Or.)  656. 

Elvidence  examined,  and  hM  insufficient  to 
show  false  representations  as  to  a  horse  pur- 
chased and  retained  for  nearly  two  yean. — First 
Nat  Bank  v.  Skinner  (Idaho)  678.  C 
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FRAUDS.  STATUTE  OF. 

Contract  for  the  manufacture  of  a  mining  and 
pumping  Jdant  hdd  nrt  wiUun  the  statute  of 
irauda.— Puget  Sound  Mach.  Depot  t.  UiKoj 
<Wash.)  39. 

A  mortgage  cannot  be  extended  by  an  oral 
declaration  to  secure  a  different  indebtedness 
contracted  after  its  execution.— Bell  t.  Coffin 
(Kan.  App.)  861. 

An  oral  contract  to  manufacture  Ironwork  ac- 
cording to  a  particular  design  is  not  an  agreement 
(elating  to  the  sale  of  personalty  within  the  stat- 
«te.— Heintz  v.  Burlihard  (Or.)  86a 

A  memorandum  of  a  contract  for  delivery  of 
railroad  ties  held  uisufficient  to  take  the  con- 
tract out  of  the  statute  of  frauds.— ElUs  T.  Den- 
ver, L.  &  G.  R.  Co.  (Colo.  App.)  457. 

A  contract  for  the  delivery  of  railroad  ties 
held  within  the  statute  of  frauds.— Ellis  v.  Den- 
ver, L.  &  Q.  R.  Co.  (Colo.  App.)  457. 

FBAUDTJIiENT  CONVEY- 
ANCES. 

In  action  by  a  creditor  of  the  mortgagor  to 
■et  aside  the  mortgage  as  fraudulent,  the  com- 
plaint must  show  that  plaintiff  was  a  creditor 
at  the  time  of  the  execution  of  the  mortgage.— 
West  Coast  Grocery  Co.  v.  Stinson  (Wash.)  38. 

A  general  averment  in  a  complaint  that  the 
mortgage  was  "made  to  defraud  creditors  and  is 
void"*^  is  insufficient.— West  Coast  Grocery  Ca 
V.  Stinson  (Wash.)  35. 

Defendant  to  whom  plaintiff's  debtor  conveyed 
personalty  in  secret  trust,  held  liable  for  the 
value  thereof  to  plaintift.— Morrell  v.  Miller 
(Or.)  400. 

On  conveyance  by  a  client  to  an  attorney  to 
secure  fees  of  proi)erty  in  excess  of  the  amount 
due,  held,  that  a  second  attorney  taking  a  con- 
veyance to  secure  his  fees  took  it  with  notice  of 
the  first  attorney's  title.— Morrell  v.  Miller  (Or.) 
490. 

Purchaser  tor  value  and  without  notice,  and 
before  proceedings  begun  to  set  aside  deed  to 
his  grantor  as  in  fraud  of  creditors,  acquires  a 
good  title.— Sawtelle  v.  Weymouth  (Wash.)  1101. 

Wliat  eonstltntes. 

The  mere  fact  that  a  creditor  seeks  to  obtam 
a  preference  to  the  exclusion  of  other  creditors 
does  not  render  the  preference  fraudulent  — 
West  Coast  Grocery  Co.  v.  Stinson  (Wash.)  35. 

Evidence  held  sufBcient  to  show  that  a  con- 
veyance of  land  by  a  husband  to  his  wife  was 
not  in  fraud  of  creditors.— Kemp  v.  Folsom 
(Wash.)  1100. 

A  sale  by  a  mortgagee  of  chattels,  worth 
more  than  the  mortgage  debt,  to  defraud  cred- 
itors of  the  mortgagor  with  the  collusion  of 
his  vendee,  conveys  no  title. — Collingsworth  v. 
Bell  (Kan.  Sup.)  252. 

A  husband  may  pay  a  debt  due  to  his  wife  in 
preference  to  paying  the  claims  of  his  other 
creditors.— First  Nat.  Bank  v.  Kavanagh  (Colo. 
App.)  217. 

Where  a  sale  is  alleged  to  be  fraudulent,  tbt 
purchaser  may  state  whether  he  had  any  knowl- 
edge that  his  vendor  was  selling  the  goods  with 
intent  to  defraud.— Eicholaon  v.  Freeman  (Kan. 
Sup.)  772. 

A  sale  hdd  fraudulent  as  to  creditors  where  the 
goods  remained  with  the  seller,  it  being  shown 
that  the  property  was  bulky  and  difficult  to  more. 
— Autrey  v.  Bowen  (Colo.  App.)  908. 

Conveyance  by  a  client  to  an  attorney  held 
only  as  security  for  fees — Morrell  v.  Miller  (Or.) 
490. 

Under  Gen.  St.  i  2266,  wife  cannot  prove  title 
to  hoosebold  goods,  as  against  creditors  of  hus- 


band by  showing  gift  from  him.— Burdiinell  v. 
Butten  (CJolo.  App.)  459. 

Husband  cannot  convey  property  inherited 
from  deceased  wife  by  gift  as  against  her  cred- 
itors.—Burchinell  V.  Butters  (Colo.  App.)  459. 

Chattel  mortgage  of  goods  held  not  invalid 
where  the  proceeds  were  applied  to  the  ordinary 
expenses  aad  payment  of  claims  for  whidi  the 
mortgagee  was  surety.— Dillon  v.  Dillon  (Wash.) 
894. 

A  mortgafff'  authorizing  the  mortgagor  to  re- 
tain possession,  with  power  of  sale,  without  ac- 
eoonting  to  the  mortgagee,  is  invalid  as  against 
creditors.— Richardson  v.  Jones  (Kan.  Sop.)  1127. 

.  GARNISHMENT. 

Where  plaintiff  in  interpleader  deposits  the 
money  in  court  without  any  order,  it  is  not  in 
the  custody  of  the  law,  so  as  to  prevent  gar^ 
nishment. — ELimball  v.  Richardson-Kimball  Co. 
(Cal.)  1111. 

Evidence  examined  and  hdd  to  show  tliat  de- 
fendant garnishees  were  indebted  to  the  Judg- 
ment debtor.— First  Nat  Bank  of  Hailey  ▼. 
Van  Ness  adaho)  59. 

Defendant's  interest  in  a  debt  owing  to  him 
and  another,  but  not  as  partners,  is  subject  to 
garnishment— Perry  v.  Blatch  (Kan.  App.)  088. 

Garnishment  cannot  issue  as  an  aid  to  an  ac- 
tion, under  Code,  {  230,  on  a  debt  not  due. — 
Charles  P  KeUogg  &  Co.  r.  Hazlett  (Kan.  Apft.) 
037. 

A  garnishee  summons  issned  without  filing  a 
bond  should  be  quashed. — Charles  P.  KeUogg  & 
Co.  V.  Hazlett  (Kan.  App.)  987. 

On  proof  without  contradiction  that  a  claim 
was  assigned  in  good  faith  before  the  gaipish- 
ment  thereof,  a  verdict  against  the  garnishee 
should  be  set  aside.— Campbell  v.  Poudre  Val. 
Bank  (Colo.  App.)  448. 

GOOD  WnJLi. 

On  sale  of  a  good  will,  held,  that  the  wife, 
joining  with  the  husband  therein,  had  an  inter- 
est in  the  property  and  business.  —  Potter  v. 
Ahrens  (Cal.)  &8. 

Guaranty. 

Liability  of  indorser  as  guarantor,  see  "Negotia- 
ble Instruments." 

HABEAS  COBPirS. 

A  return  in  compliance  with  Civ.  Code,  f 
668,  is  sufficient,  and  the  petitioner  may  con- 
trovert it  by  appropriate  pleadings.- In  re  Chip- 
chase  (Kan.  Sup.)  264. 

Under  Rev.  St.  {  8361,  a  judge  may  provide 
for  the  temporary  care  or  a  person  alleged  to  be 
illegally  restrained  of  his  libaly.— In  re  Dowling 
(Idaho)  871. 

An  order  releasing  petitioner  from  impris- 
onment cannot  be  had  on  a  return  showing  pe- 
titioner at  large  at  the  date  of  the  petition. — 
In  re  Brydon  (N.  M.)  691. 

A  district  court  judge  at  chambers  haa  all  the 
powers  of  a  court  In  habeas  corpus  proceedings. 
—In  re  Dowling  (Idaho)  871. 

Harmless  Error. 

See  "Appeal." 


HIGHWAYS. 

A   complaint   alleging   an   agreement   by   de- 
fendant to  pay  the  road  poll  tax  doe  fromi  de- 
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fendant'a  emplorte  la  not  a  compUanoe  with 
laws  1893,  p.  151,  {  7,  relatlTe  to  the  collec- 
tion of  said  tax.— Vaaon  Countr  ▼•  Shapaon 
(Wash.)  33. 

▲  eoraiilaint  onder  Laws  18S3,  p.  151,  ahonld 
allege  the  residence  of  the  persoaa  DrimarUy  lia- 
ble for  the  payment  of  Uie  road  poll  taz.^ 
Mason  Coon^  t.  Simpson  fWasli.)  33. 

Hiring. 

Se«  "Vaster  and  Servant." 

HOMESTEAD. 

Bntilea  imder  federal  laws,  see  "Pablie  Lands." 

A  purchaser  of  land,  whose  family  lived  oat 
of  the  state,  did  not  acquire  a  homestead  by 
■Dine  into  possession. — Dobaon  t.  Shonp  (Kan. 
Xw.)  817. 

Declaration  of  intent  to  claim  a  homestead 
without  improvement  or  occupancy  is  insuffi- 
cient under  Code  Oiv.  Proc  |  822.— Power  v. 
Bold  (Mont.)  1094. 

HOMICIDB. 

On  appeal  from  a  conviction  of  manslaughter 
on  trial  for  murder,  defendant  cannot  object 
to  the  indictment  as  insufficient  to  charge  mur- 
der.—State  V.  Steeves  (Or.)  947. 

A  verdict  on  prosecution  for  murder  finding 
**tiie  defendant  guilty,  as  charged  in  the  indict- 
ment, of  manslaughter,"  is  valid.— Jones  v.  Ter- 
ritory (OkL)   1072. 

A  person  assailed  in  his  own  house  is  not  re- 
quired to  retreat  uut  of  it— State  v.  O'Brien 
(Mont)  1091. 

When  objection  to  question  erroneously  sus- 
tained without  prejudice.— People  v.  Shaw  (CaL) 
S93. 

Murder. 

Evidence  hdd  sufficient  to  sustain  a  conviction 
of  murder  in  the  first  degree. — Van  Houten  v. 
People  (Colo.  Sup.)  137. 

Evidence  examined  and  held  to  sustain  a  ver- 
dict of  murder  in  the  first  degree. — State  v. 
Ellington  (Idaho)  60. 

Indlotanent. 

An  indictment  setting  forth  the  crime  in  the 
language  of  the  statute  hOd  sufficient— State  v. 
BUtngton  adaho)  60. 

Indictment  for  murder  hrld  to  sufficiently  al- 
lege a  deliberate  and  premeditated  killing. — 
State  V.  Metcalf  (Mont.)  182. 

Indictment  held  insufficient  for  failure  to 
charge  that  the  killing  and  the  unlawful  acta 
were  done  with  premeditated  intent  to  effect 
deceased's  death.— Holt  v.  Territory  (Okl.)  1083. 

An  indictment  which  does  not  show  that  the 
homicidal  act  was  dangerous  to  any  person  other 
than  deceased  was  insufficient,  under  St.  1893, 
;  2078,  subd.  2. -Jewell  v.  Territory  (Okl.)  1075. 

An  indictment,  though  insufficient  under  the 
statute,  i4  sufficient  at  common  law,  is  good 
on  demurrer.— Jewell  v.  Territory  (Okl.)  1075. 

An  indictment  failing  to  charge  a  premeditated 
design  to  effect  death  Twld  insufficient,  under  St. 
1^,  {  2078,  subd.  1.— JeweU  v.  Territory  (OkL) 
1075. 

ErideaAe. 

In  a  prosecution  for  murder,  exclamations  by 
deceased  and  by  witnesses  of  the  homicide  held 
admissible  as  res  gestae. — State  v,  Biggerstaff 
(Mont.)   709 

When  evidence  that  accused  was  dissuaded 
from  giving  himself  up  excluded  without  prej- 
adioe.— People  v.  Shaw  (CaL)  593. 


Evidence  examined,  and  held  that  the  ques- 
tion whether  the  killing  was  willful  and  delib- 
erate was  for  the  Juit.— RatcUfl  ▼.  People  (C«Io. 
Sup.)  368. 

HOBSE  AND  STSEET  RAIL- 
BOADS. 

See,  also,  "Carriers";  "Railroad  (Companies. " 

Evidence  held,  as  a  matter  of  law,  insufficient 
to  show  that  a  street-railway  company  was 
negligent  in  running  down  a  person  riding  on  a 
bicycle  in  front  of  one  of  its  cars. — Everett  v. 
Los  Angeles  Cionsol.  Electric  Ry.  Co.  (Col.)  207. 

Instruction  that  plaintiff,  a  child  of  tender 
years,  cannot  recover  for  injury  by  street  cars 
if  she  failed  to  look  for  an>roacliing  car  before 
attempting  to  cross  street,  properly  refused.— 
Mitchell  V.  Tacoma  Railway  &  Motor  Co. 
(Wash.)  528. 

Evidence  to  show  noise  made  by  a  cable  is 
admissible  as  one  of  circumstances  surrounding 
an  accident  at  crossing  of  street  railway.  — 
Mitchell  V.  Tacoma  Railway  &  Motor  Co. 
(Wash.)  528. 

HUSBAND  AND  WIFE. 
See,  also.  "Divorce":  "Homestead." 

The  presumption  that  property  conveyed  to  a 
married  womsn  l^HMmes  her  separate  estate 
is  not  conclusive. — Santa  Crua  Bock  Pav.  C!o.  v. 
Lyons  (Cal.)  599. 

As  between  the  grantor  and  grantee,  evidmce 
held  to  show  that  land  conveyed  to  the  wife, 
the  consideration  for  which  was  paid  by  her. 
husband,  was  her  Separate  property. — Nixon  t. 
Post  (Wash.)  23. 

The  separate  property  of  the  wife  is  not  liable 
for  debts  of  the  husMnd  in  a  business  carried 
on  by  him  for  the  benefit  of  the  commnnibr. — 
Sweet  Dempster  &  <3o.  v.  Dillon  (Wash.)  C37. 

The  good  faith  of  a  transaction  between  hus- 
band and  wife  must  be  shown  by  convincing 
evidence. — Van  Zandt  v.  Shuyler  (Kan.  App.) 
295. 

A  husband  may  give  a  mortgage  to  his  wife  on 
community  personalty  in  consideration  of  a  loan 
from  her  separate  estate.  —  Dillon  v.  DiUon 
(Wash.)  894. 

Ckimmunity  personal  property  of  husband  and 
wife  is  subject  to  execution  for  the  husband's  in- 
dividual debts.— Powell  v.  Pugh  (Wash.)  879. 

Where  a  community  has  been  in  existence  for. 
more  than  seven  years  before  judgment  against 
the  husband,  it  will  be  presumed  that  the  debt 
was  contracted  while  the  community  existed. — 
Bryant  v.  Stetaon  &  Post  Mill  Co.  (Wash.)  931. 

A  wife,  seeking  to  vacate  a  sale  of  community 
property  on  a  judgment  against  her  husband, 
must  allege  that  the  judgment  was  not  rendered 
on  a  community  debt.— Bryant  v.  Stetaon  &  Post 
Mill  (3o.  (Wash.)  931. 

A  debt  contracted  by  the  husband  during  the 
existence  of  the  community  is  prima  facie  a 
community  debt. — Bryant  v.  Stetson  Sc  Post 
Mill  Co.  OVash.)  931. 

Impeachment. 

Of  witness,  see  "Witness." 

Imprisonment. 

See  "Bail";  "Criminal  Law." 

Imputed  Negligence. 

See  "Negligence."  ^  i 
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Indemjaiiy. 

In  aetioii  on  loet  note,  see  "Lost  Inatmmenti.*' 


INDIANS. 

An  Indian  who  has  severed  bis  tribal  relations 
may  be  tried  in  the  state  courts,  whether  the 
crime  was  committed  within  or  without  the  ree- 
erration.— State  v.  Williams  (Wash.)  15. 

An  Indian  retaining  his  tribal  relations  mar  be 
tried  in  a  state  court  for  an  offense  committed 
ontside  the  limits  of  a  reservation. — State  ▼. 
Williams  (Wash.)  15. 

INDICTMENT  AND  INFOBMA- 
TION. 

See,  also,  "False  Pretenses";  "Homidde":  "Lar- 
ceny." 
For  inJnriea  to  railroad,  see  "Railroad  Compa- 

Where  the  evidence  shows  defendant  guilty 
of  robbery,  he  cannot  complain  that  he  was  con- 
victed of  an  attempt  to  rob. — State  v.  O'Keefe 
(Nev.)  918. 

It  is  not  esaential  that  the  definitions  of  the 
various  degrees  of  murder  should  be  staled  in 
the  indictment— State  r.  Ellington  adaho)  60. 

Under  2  Hill's  Ann.  Code,  {  1204,  where  an 
information  is  set  aside  because  of  imperfect  ver- 
ification tlie  court  can_permit  a  new  mformation 
to  be  filed.— Sute  v.  WilUama  (Wash.)  15. 

An  information  in  a  county  containing  an  In- 
dian reservation  against  an  Indian  need  not  aver 
°  that  he  did  not  sustain  tribal  relations,  or  that 
the  offense  was  not  committed  on  the  reserva- 
tion.—State  V.  Williams  (Wash.)  15. 

An  Information  charging  the  crime  as  com- 
mitted "on  or  abont^'  a  certain  time  is  safflcient. 
—State  V.  Williams  (Wash.)  15. 

It  is  not  necessary  that  the  prosecuting  wit- 
ness should  have  actual  personal  knowledge  of 
the  transactions  dtiarged  in  the  informaaon.— 
State  V.  EHzel  (Kan.  App.)  TBS. 

An  indictment  need  not  recite  the  drawing, 
■electing,  and  impaneling  of  the  grand  jnry.— 
Jones  T.  Territory  (Okl.)  1072. 

When  the  soveral  connta  relate  to  the  same 
acts,  which  constitutes  several  offenses,  the  in- 
dictment is  insufficient.  —  Martin  v.  Territorr 
(Okl.)  1067. 

Indorsement. 

Of  bills  and  notes,  see  "Negotiable  Inatrnmenta." 

INPANOY. 

See,  also,  "Parent  and  Child." 

Contribotciy  negligence  of  infant,  see  "Railroad 

Companies." 
Custody  of  child,  see  "Parent  and  (Thud." 
Imputed  negligence,  see  "Negligence." 

By  Rev.  St.  H  2473,  2483,  2534,  jurisdiction 
of  ue  custody  of  infants  is  committed  to  the 
district  courts.— In  re  Miller  (Idaho)  870. 

A  judgment  against  a  minor  who  did  not  ai>- 
pear  in  person  or  by  gnardian  was  voidable. — 
York  Draper  Mercantile  Co.  r.  Hutchinson 
(Kan.  App.)  315. 

INJUNCTION. 

Aninat  action  by  assignee,  see  "Assignment  for 

Benefit  of  Credltois.* 
—^attachment  proceedings,  see  "Attadunent." 
—  collection  of  taxes,  see  "TazaUon," 


Against  erection  of  pabBe  bnilfflns,  aec  *WatBi 

and  State  OflScers.*  . 

goTemor,  see  "States  and  Stats  OfBeen." 

nniaaaee,  see  "Noisanee." 

Certiorari  to  reriew  proceedings  for  oantaapt  in 

violation  of  injunction,  see  'Certiorari." 

Statements  of  conclusions  are  insafficient  foun- 
dation for  the  issuance  of  an  injunction. — How- 
ard V.  Eddy  (Kan.  Sup.)  1133. 

An  injunction  will  not  lie  to  restrain  persons 
conspiring  to  destroy  a  corporation  by  compell- 
ing Its  members  to  leave  it— Silver  State  Conn- 
cil  No.  1  of  American  Order  of  Steam  Engi- 
neers V.  Rhodes  (Colo.  App.)  461. 

Equity  has  jurisdiction  to  enjoin  the  reftnal 
of  a  water  company  to  furnish  water  to  the 
lessee  of  a  city  electric  plant  nnder  its  eontract 
to  supply  water  to  the  city.— Jenkins  t.  CaiaiB- 
Ina  Land  &  ImproTement  Co.  (Wash.)  328. 

Injunction  perpetually  restraining  a  railroad 
company  from  entering  on  certain  lands  most 
be  modified  to  aliow  exercise  of  rights  subse- 
quently acquired  by  defendant  under  right  of 
eminent  domain.— Southern  Cal.  Ry.  Co.  T. 
Southern  Pac.  R   Co.  (Cal.)  1123. 

Granting  of  preliminary  injunction  will  not 
be  interfered  with  by  appellate  court,  where 
based  on  reasonable  showing. — Anaconda  Gop- 
per-Min.  Co.  v.  Butte  &  B.  Min.  Co.  (Mont) 
924. 

Injunction  enjoining  the  grantee  of  an  easa- 
ment  from  interfering  with  the  laying  of  pipes  liy 
the  grantor  held  properly  granted.— Peterson  v. 
Machadn  (Cal.)  611. 

Whether  work  done  was  rendered  valnelesa 
by  injunction  is  for  the  jory.— Creek  v.  McMa- 
nuB  (Mont)  497. 

Evidence  is  admissible  to  show  that  danuutea 
resulted  from  other  causes  than  injunction. — 
Creek  v.  McManna  (Mont)  497. 

When  attorney  fees  are  not  recoverable  aa 
damages  from  an  injunction. — Oeek  v.  McMa- 
nus  (Mont)  497. 

Power  to  punish  for  contonpt  for  violating  in- 
junction pending  appoal  from  the  injunction  or- 
der determined. — Scttwan  v.  Superior  Court  of 
City  and  (bounty  of  San  Frandaco  (CaL)  CSOi 


INSANITY. 

On  oertioiari  to  review  an  order  committing  a 
person  as  insane,  record  held  to  sufficiently  show 
that  an  order  was  made  fixing  the  time  for  the 
examination. — State  v.  Third  Judicial  District 
Court  (Mont)  383. 

Where  the  jury  under  oath  give  their  verdict 
declaring  the  person  insane,  it  is  equivalent  to 
their  certifying  under  oath  that  the  chane  of 
insanity  is  correct. — State  t.  Third  JadidalDia- 
trict  Court  (Mont)  385. 

The  presumption  of  continued  insanity  ariaing 
from  an  adjudication  may  be  overcome  by  evi- 
dence other  than  an  adjudication  of  restoration. 
— Rodgers  v.  Rodgers  (Kan.  Sup.)  779. 

The  land  of  an  insane  ward  is  subject  to  eze- 
cntion  on  a  valid  judgment  rendered  tSainst  liim. 
— PoUock  V.  Horn  (Wash.)  885. 

A  Judgment  rendered  against  an  tosane  surety 
on  an  attachment  is  valid  where  the  surety  waa 
sane  at  the  time  the  bond  was  executed. — Pollock 
V.  Horn  (Wash.)  885. 

Inaolvent^. 

See    "Aasignment    for    Benefit    of    Cceditora^t 
"Fraudulent  Conveyances." 


Xostaruotiona. 


See  "TriaL" 
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IXSUBAirGB. 

One  In  posvessicn  nnder  an  optkHml  contract 
•for  tie  purchase  of  property  ba>  an  inanrable 
Interest,  to  extent  of  his  paymenta  on  the  eon- 
tract.— Davis  T.  Phoenii  Ins.  Co.  (Cal.)  1115. 

Where  a  policy  is  based  on  the  condition  that 
the  assured  is  the  owner  in  fee  simple,  and  the 
insurer  accepts  a  risk,  though  the  application 
shows  that  the  assured  is  not  the  owner  in  fee, 
the  iasurcr  cannot  set  up  a  want  of  title. — DaTls 
T.  Phoenix  Ins.  Co.  (Cal.)  1115. 

In  an  action  under  a  life  policy,  evidence  of 
the  disappearance  of  bodies  in  certain  waters  is 
immaterial,  where  it  is  not  shown  that  the  in- 
sured fell  into  such  waters. — Martin  v.  Union 
Mut.  Life  Ins.  Co.  CWash.)  53. 

Mutual  beiteflt  Inaiuraaoe. 

Evidence  in  an  action  on  an  endowment  policy 
«xamined,  ^nd  held  insufBcient  to  show  payment 
— Osterman  v.  District  Grand  Lodge  No.  4,  I. 

0.  B.  B.  (Cal.)  412. 

A  forfeiture  of  a  mutual  benefit  policy  held 
not  established  in  the  absence  of  compliance 
with  the  formal  method  of  suspension  in  such 
<;a86.— Osterman  y.  District  Grand  Lodge  No.  4, 

1.  O.  B.  B.  (Cal.)  412. 

Where  defendant  alleges  in  an  action  on  a 
benevolent  insurance  policy  that  plaintiff  con- 
«ented  that  the  money  should  be  applied  on  a 
sum  embezzled  by  the  insured,  the  burden  of 
proving  such  issue  is  on  defendant. — Osterman 
T.  District  Grand  Lodge  No.  4,  I.  O.  B.  B. 
<Cal.)  412. 

Where,  in  an  action  on  an  endowment  policy, 
the  answer  alleges  that  all  conditions  precedent 
to  recovery  have  been  fulfilled,  "except  as  here- 
inafter set  forth,"  the  burden  of  proving  non- 
performance is  on  the  defendant. — Osterman  v. 
District  Grand  Lodge  No.  4,  I.  O.  B.  B.  (Cal.) 
412. 

A  policy  the  amount  of  which  waa  collectible 
by  assessment  was  not  enforceable  by  man- 
damus.— Great  Western  Mut  Aid  Aas'n  v.  Col- 
mar  (Colo.  App.)  159. 

A  complain'  on  a  mutual  insurance  policy 
need  not  allege  demand  for  assessment  and  re- 
fusal, nor  the  number  of  members,  nor  the 
amount  whidi  would  be  realized  by  assessment, 
nor  that  an  assessment  was  collected. — Great 
Western  Mut.  Aid  Ass'n  v.  Colmar  (O>lo.  App.) 
159. 

Evidence  keM  too  indefinite  to  show  a  default 
in  not  remitting  an  assessment  in  time. — Great 
Western  Mut  Aid  Ass'n  v.  Colmar  (Colo.  App.) 
169. 

Failure  to  object  to  nonpayment  of  an  assess- 
ment for  two  months  constituted  a  waiver. — 
Great  Western  Mut  Aid  Ass'n  v.  Colmar  (Colo. 
App.)  159. 

Time  within  which  an  assessment  could  be 
paid  held  to  be  computable  from  the  date  insured 
received  notice.  —  Great  Western  Mut  Aid 
Ass'n  V.  Colmar  (Colo.  App.)  159. 


INTEREST. 

See,  also,  "Usury." 

When  interest  is  payable  on  deposits  by  a 
bftnk  which  has  suspended  business. — McGowan 
▼.  McDonald  (Cal.)  418. 

INTRRFTiF.AT)FiR. 

A  stakeholder,  after  defending  against  the 
claim  of  a  person  to  the  money  in  his  hands, 
and  withdrawing  his  interpleader,  cannot  com- 
plain that  a  Judgment  in  favor  of  such  person 
may  subject  him  to  double  liaUlity. — Brown  v. 
Campbell  (Cal.)  12. 


Intem^iatozlM. 

See  "Discoveiy." 

Interventioii. 

In  attachment,  see  "Attachment" 

XNTOXICATIBfa  LiaXTOBS. 

Repeal  of  license  law,  see  "Statutes." 

Whether  an  ordinance  imposing  a  license  tax 
is  in  fact  prohibitive  is  a  question  of  law.  — 
Merced  County  v.  Fleming  (<5al.)  392. 

On  a  prosecution  for  maintaining  a  liquor 
nuisance  the  articles  seised  by  the  officer  were 
admissible  as  evidence.— State  v.  O'Connor  (Kan. 
App.)   859. 

Gen.  St  1889,  par.  2533,  providiM  for 
search  and  seizure,  does  not  contravene  Bill  of 
Rights,  IS  10,  15.— State  v.  O'Connor  (Kan. 
App.)  859. 

Evidence  that  the  building  alleged  to  be  a 
common  nuisance  was  such  before  defendant 
took  possession,  and  that  It  was  afterwards  so 
maintained,  was  admissible. — State  v.  O'Con- 
nor (Kan.  App.)  859. 

Acquittance  of  a  charge  of  making  an  illegal 
sale  does  not  bar  a  prosecution  for  maintaining 
a  liquor  nuisance. — State  v.  Barber  (Kan.  App.) 
800. 

A  conviction  of  a  druggist  for  a  sale  of  liquors 
reversed,  tiiere  being  no  evidence  that  defendant 
did  not  have  a  permit— Canfleld  v.  (3ity  of  Lead- 
TiUe  (Colo.  App.)  910. 

ntBIQATION. 

Evidence  examined,  and  Iteld  insufficient  to 
show  an  abandonment  of  the  interest  in  the  ir> 
rigatlon  ditch.— Putnam  v.  Curtis  (Colo.  App.) 
1056. 

The  interests  of  different  persons  in  the  same 
irrigation  ditch  cannot,  be  adjudicated  under 
Gen.  St  {  1766.— Putnam  t.  Curtis  ((Dolo.  App.) 
1056. 

Under  acts  of  congress  of  1806,  right  of  way 
for  construction  of  irrigating  ditcties  was  grant- 
ed over  all  lands  then  owned  by  the  United 
States  and  unoccupied,  which  right  continues  ao 
long  as  the  government  holds  the  title,  subject 
to  payment  of  damages  to  occupying  claimant — 
Tynon  v.  Despain  ((jolo.  Sup.)  l()39. 

Where  a  ditch  Is  constructed  over  lands  held 
under  government  laws,  the  title  to  whidi  is  in 
the  United  States,  one  to  whom  the  occupant  con- 
veys after  obtaining  patent  takes  the  land  sub- 
ject to  the  easement  of  the  ditch,  thou^  there 
is  no  reservation  in  his  deed. — ^Tynon  v.  Despain 
(Colo.  Sup.)  1039. 

Lands  covered  by  Pacific  Railroad  grants  are 
subject  to  easements  of  irrigating  ditches  where 
they  are  authorized  by  local  laws. — Tynon  v. 
Despain  (Colo.  Sup.)  103d. 

Irrigation  law  applies  to  companies  carrying 
water  for  hire,  and  to  their  patrons,  and  one 
caonot  appropriate  more  than  the  equitable 
share  of  water  allotted  him  by  the  superintend- 
ent.—White  V.  Farmers'  Highline  Canal  &  Res- 
ervoir Co.  (OjIo.  Sup.)  1028. 

A  contract  which  entitles  a  water  consumer 
to  draw  more  water  than  is  his  just  proportion 
from  the  ditch  of  a  (.-ompany  is  in  contravention 
of  the  statute,  and  cannot  be  enforced,  though 
it  antedates  the  law,  water  rights  being  a  mat- 
ter of  publii  Interest^nd  subject  to  police  regula- 
tion by  the  state. — White  v.  Farmers'  Highline 
Canal  &  Reservoir  Co.  (Colo.  Snp.). 
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iBsues. 

See  "Pleading";  "Trial." 

Joinder. 

Of  causes  of  action,  see  "Action." 

Joint  Tenancy. 

See  "Tenancy  in  Common." 

JUDGE. 

See,  also,  "Courts";  "Justices  of  flie  Peace." 

Attorney  cannot  be  empowered  by  conrt  or  juir- 
ties  to  preside  as  judge.  —  McGarvey  v.  Hall 
(Colo.  Ak>.)  009. 

After  the  expiration  of  the  term  fixed  by  Const 
art  24,  i  9,  for  the  cessation  of  aatboritr  under 
territorial  government,  probate  judges  were  left 
witliout  office,  and  without  any  authority. — State 
T.  McNally  (Utah)  020. 

JUDGMENT. 

Against  infant  see  "Infancy." 

Appealable  judgment,  see  "AfipeaV 

Decision    of   arbitrators,    see    "Arbitratioil   and 

Award" 

on  appeal,  see  "Appeal." 

In  criminal  cases,  see    Criminal  Law." 

Modification  on  appeal,  see  "Aroeal." 

Of  foreclosure,  see  "Mortgages. 

Set-off  in  action  on  judgment,  see  "Set-Off  and 

Counterclaim." 
Taxation  of,  see  "Taxation." 

A  judgment  by  default  on  publication  will  be 
set  aside  where  defendant,  within  three  years, 
makes  an  application,  and  files  a  full  answer, 
with  a  statement  that  he  had  had  no  actual  no- 
tice in  time  to  appear.— Conklin  r.  Dust  (Kan. 
App.)  431. 

A  judgment  obtained  by  fraud  against  a  party 
not  guilty  of  negligence,  who  has  a  meritorious 
defense  which  he  was  .prevented  from  making 
by  the  fraud  may  be  stayed  and  set  aside. — 
Kimble  v.  Short  (Kan.  App.)  317. 

A  judgment  granted  in  one  department  of  the 
superior  court  of  the  county  and  dty  of  San 
Frandsco   will   not   prevail   over  a  subsequent 

Judgment    rendered    in    another    department — 
Jrown  V.  CampbeU  (CaL)  12. 

A  clerici)  error  in  the  pntry  of  a  Judgment  may 
be  corrected  at  any  time  to  conform  with  the 
judgment  actually  rendered.  —  Birmingham  v. 
Leonhardt  (Kan.  App.)  996. 

Where  a  landowner  sues  a  dty  and  the  offi- 
cers thereof  in  separate  suits  for  damages  from 
the  same  negligence,  a  satisfaction  of  the  judg- 
ment against  the  city,  which  is  the  greater,  sat- 
isfies the  judgment  against  the  officers. — Butier 
V.  Ashworth  (Cal.)  4. 

Where  judgments  are  obtained  in  two  sepa- 
rate actions  for  the  same  tort  and  the  greater 
is  satisfied,  an  order  directing  satisfaction  of  the 
lesser  includes  costs  thereof. — Butier  v.  Ash- 
worth (CaL)  4. 

A  judgment  will  not  be  enjoined  when  the 
rights  of  complainant  might  have  been  protect- 
ed in  the  original  action.— Howard  v.  Eddy  (Kan. 
Sup.)  1133. 

Operation  and  eCeot. 

A  lien  attaches  only  to  the  interest  of  the 
judgment  debtor  in  the  land. — Smith  t.  Sarage 
(Kan.  App.)  847. 

Under  2  Hill's  Code,  §  460,  a  judgment  lien 
does  not  extend  to  property  previonaly  convey- 
ed by  the  judgment  debtor  by  deed  valid  and 


binding  between  the  parties. — Sawtelle  t.  W^- 
mouth  (Wash.)  1101. 

An  unrecorded  deed  takes  precedence  over 
a  jodgment  lien  acquired  after  tiis  execntioit 
vmi  delivery  of  the  deed.— Smitk  t.  Savase 
(Kan.  App.)  847. 

— -  Bea  Jmdieata. 

The  defense  of  former  adjudication,  to  be 
available,  must  be  pleaded.— Brown  t.  Camp- 
bell (Cal.)  12. 

A  Judgment  not  pleaded  and  the  record  of 
whidt  is  not  introduced  in  a  subsequent  iictioa 
between  the  parties,  cannot  operate  as  n  bar. — 
Frick  Co.  V.  Carson  (Kan.  App.)  820. 

Where  a  Judjiment  is  ineffectual  to  support  a 
plea  of  res  judicata  because  the  time  to  appeal 
therefrom  has  not  exnired,  the  pendency  of  the 
action  in  abatement  snoutd  be  pleaded  until  the 
judgment  should  become  final.— Brown  t.  Camp- 
beU (Cal.)  12. 

An  adjudication  of  the  validity  of  a  chatty 
mortgage  is  not  a  bar  to  an  action  to  try  the 
titie  of  his  vendee  to  whom  he  conveys  the 
property  to  defraud  the  mortgagor's  creditors. 
— OolUngsworth  v.  BeU  (Kan.  Sup.)  252. 

An  order  confirming  a  sale  in  partition  im- 
appealed  from  is  oondusive  tliat  the  purchaser 
had  no  valid  reason  for  refusal  to  comply  with 
his  bid.— Hammond  v.  CaiUeaud  (Cial.)  007. 

The  judgment  of  the  district  conrt  designated 
by  the  act  of  1879,  p.  90,  §  19,  is  res  judicaU 
in  so  far  as  it  determines  the  respective  water 
rights  of  the  parties  thereto,  unless  opened  in 
the  manner  provided  by  statute. — Louden  Irri- 
gating Canal  Co.  v.  Handy  Ditch  Co.  (Oolo. 
Sup.)  635. 

A  judgment  against  a  constable  is  not  res  judi- 
cata against  the  sureties  on  his  official  bond. — 
Rodini  v.  Lytic  (Mpnt)  501. 

Collateral  attack. 

Where,  in  an  action  against  a  town,  the  ao- 
preme  court  determined  that  plaintiff  had  a  ral- 
id  claim,  and  therefore  his  remedy  was  in  man- 
damus, the  tovni,  iii  a  subsequent  mandamus 
groceeding,  cannot  attack  the  claim. — State  v. 
loss  (Wash.)  373. 

An  administrator's  deed  cannot  be  collaterally 
Impeached  where  the  probate  court  in  ordering 
the  sale,  had  jurisdiction  of  all  interested  per- 
sons and  the  subject-matter.— Zillmer  v.  Gericb- 
ten  (Cal.)  408. 

The  validity  of  an  original  judgment  cannot 
be  inquired  into  on  mandamus  to  enforce  the 
same.— Stevens  v.  Miller  (Kan.  App.)  439. 

VacatiOB. 

2  Hill's  (vode,  {  1383,  does  not  authorise  a  conrt 
to  vacate  an  order  denying  the  confirmation  of 
the  sheriff's  sale  on  petition  which  does  not  show 
any  reason  therefor  not  considered  at  the  time 
the  order  was  made.  —  Greene  v.  Williams 
(Wash.)  938. 

Under  2  Hill's  Code,  {  1394.  the  motion  for 
vacation  of  an  order  denying  the  confirmation 
of  a  sheriff's  f>a)e  must  be  made  within  a  year 
after  the  order  to  be  vacated  was  made. — 
Greene  v.  Williams  (Wash.)  93a 

Where  judgment  is  entered  in  conformity  to 
the  record  minutes,  it  will  be  set  aside  on  amend- 
ment of  th^  minutes  to  conform  to  the  actual 
order  of  the  court.— Kaufman  v.  Shain  (Cai.) 
393. 

Judicial  Notice. 

See  "Evidence." 

JUDIdAIi  SAIiES. 

Where  interested  parties  so  act  as  to  de- 
press values,  the  sale  will  he  set  aside. — Wood 
V.  Druiy  (Kan.  Sup.)  763. 
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Llftbilitf  ot  purchaser  for  the  difFerence  be- 
tween his  bid  and  the  amount  obtained  on  re- 
sale determined.— Hammond  t.  Oailleaod  (Cat) 
607. 

An  order  that  property  be  resold  at  the  riali 
of  the  purchaser  at  the  first  partition  sale  is 
binding  on  him.  he  harinx  notice  and  bdnz  rep- 
resented by  connaeL  —  Hammond  ▼.  OaiUeaad 
(Cal.)  e07. 

Jurlsdiotion. 

See  "Conrtg." 

In  equity,  see  "Equity." 

On  aiq>eal.  see  "Appeal." 

Waiver  of  objections,  see  "Appearance." 

JUEY. 

Miscondntrt  as  ground  for  new  trial,  see  "Crim- 
inal Law." 

Province  of,  credibility  of  witness,  see  "Wit- 
ness." 

instructions,  see  "Criminal  Law." 

View  by,  see  "Criminal  Law." 

A  verdict  found  by  9  out  of  12  jurors  in  a 
dvil  case  is  valid.— Smith  v.  Salt  Lake  City  R. 
Co.  (Utah)  918. 

Sess.  Laws  1892,  c.  44,  providing  that  a  ver- 
dict in  a  civil  action  may  be  rendered  by  nine  or 
more  jurors,  is  not  unconstitutional. — Pratt  v. 
Parsons  (Utah)  620. 

A  juror  testifying  tiiat  he  tiad  an  opinion 
which  it  would  take  evidence  to  remove  hdd  in- 
competent—S.  ate  V.  Eutten  (Wash.)  30. 

Defendant  having  failed  to  exhaust  his  per- 
emptory challenges,  the  overruling  of  his  cnai- 
lenges  to  jurors  who  did  not  sit  in  the  case 
was  immaterial. — Van  Houten  v.  People  (Colo. 
Sup.)  137. 

Where,  it>  a  capital  case,  a  juror  is  excused 
against  defendant's  objection,  after  evidence 
has  been  admitted,  it  is  error  to  retain  the  other 
jurors  without  giving  defendant  the  privilege 
of  re-examining  them. — State  v.  Vaughan  (Nev.) 
193. 

On  the  trial  of  a  defendant  jointly  indicted  for 
murder  as  accessory,  his  co-defendant  having 
been  convicted,  be  can  interrogate  jurors  as 
to  their  opinion  of  his  co-defendant's  guilt. — State 
T.  Steeves  (Or.)  947. 

That  a  venire  did  not  expressly  direct  that  one' 
of  the  jurors  should  be  a  practicing  physician 
b  not  ground  for  reversal  where  a  proper  jury 
was  in  fact  summoned. — State  v.  Third  Judicial 
District  Court  (Mont.)  385. 

Equitable  issues  ran  l>e  tried  by  jury  only  by 
submitting  special  inquiries.— Jenks  v.  Lehman 
(Colo.  App.)  1045. 

A  defendant,  by  allowing  equitable  issues  to 
be  made  by  a  cross  complaint,  waives  a  right  to 
a  jury  trial.- Frye  v.  HiU  (Wash.)  1097. 

Action  hdd  not  to  have  been  necessarily  an 
equitable  one,  so  as  to  prevent  a  submission  of 
the  case  to  the  jury  and  the  entry  of  judgment 
for  damages  o:.  a  general  verdict. — Coe  v.  Wa- 
ters (Cok>.  App.)  106. 

JUSTICES  OF  THE  PEACE. 

Appeal  from  justice,  see  "Appeal." 

Authority  to  appoint  sheriff,  see  "Sheriffs  and 

Constables." 
Certiorari  to  review  judgment,  see  "Certiorari." 

Under  Comp.  Laws  1876,  |  1091,  a  justice 
of  the  peace  sbonld  require  a  party  demanding  a 
jury  to  deposit  fees.  —  People  v.  Van  Tassel 
(Utah)  625 

A  bill  of  particulars  filed  before  a  justice  for 
the  recovery  against  a  railroad  company  of  the 


value  of  stock  killed  ktU  sufiScient. — Atchison, 
T.  &  S.  F.  R.  Co.  V.  Bartlett  (Kan.  App.)  284. 

Under  Act  1885,  p.  230,  f  19,  the  illegality  of 
the  service  of  summons  was  waived  where  de- 
fendant, after  amotion  to  qnaah  was  denied,  mov- 
ed for  a  change  of  venue,  answered  to  the  merits, 
and  appealed!— Cunningham  v.  Boatwick  ((3ok>. 
App.)  161. 

jTuttlfiable  Homicide. 

See  "Homicide." 
IiANDIjOBD  Ain>  TENANT. 

Farm  lease  construed,  and  held,  that  the 
lessee  was  the  owner  of  the  crop,  and  it  was  at 
his  risk  until  it  was  averaged  and  paid  for  by 
the  landlord  under  the  terms  of  the  lease. — 
Holderman  v.  Smith  (Kan.  App.)  272. 

A  tenancy  held  to  be  from  year  to  year,  and 
to  require  uree  months'  notice  to  terminate  it- 
Wheat  V.  Brown  (Kan.  App.)  807. 

Priority  of  claim  by  assignees  of  lease  to  have 
leased  buildiqg,  when  sold,  applied  on  the  rent, 
determined.— Frye  v.  Hill  (Wash.)  1097. 

The  purchaser  of  a  crop  on  leased  land  with 
notice  of  the  landlord's  lien  is  liable  to  the 
landlord  for  the  valae  of  the  crop,  not  to  ex- 
ceed the  rent  due,  but  a  purchaser  without  no- 
tice of  the  lien  takes  the  property  freed  tiiere- 
from.— Scully  v.  Porter  (Kan.  App.)  824. 

A  foreclosure  sale  did  not  affect  the  right  of  a 
tenant  from  year  to  year  to  possession  and  to 
the  crop  if  he  was  not  a  party  to  the  procved- 
ings.— Wheat  v.   Brown  (Kan.  App.)  307. 


liASCENT. 

See,  also,  "Embezzlement";  "Robbery." 

One  who  obtains  possession  of  another's  money 
by  inducing  him  to  put  it  up  on  a  bunco  game 
is  punishable  for  larceny. — People  v.  Shaudmessy 
(diL)  2. 

An  indictment  for  stealing  cattle,  under  Pen. 
Code,  §  62,  need  not  state  their  valne. — State  v. 
Young  (Wash.)  881. 

An  indictment  for  obtaining  the  property  by 
fraud  held  to  sufficiently  charge  larceny. — Martin 
V.  Territory  (Okl )  1067. 

Where  an  indictment  charged  that  the  prop- 
erty taken  belonged  to  L.  as  owner,  while  the 
proof  showed  thai  it  belonged  to  him  as  a^nt, 
there  was  no  variance.  —  Martin  v.  lemtorr 
(Okl.)  1067. 


Laws. 


See  "Statutes." 


lioases. 

"Landlord  and  Tenant." 


See  "Wills." 


Xiegaoies. 


Iiegislative  Power. 

See  "Constitutional  Law." 

Levy. 

Of  attachment,  see  "Attachment." 

TjTretj  and  slandeb. 

Conviction  of  attorney  for  criminal  libel,  diabar- 

ment,  see  "Attorney  and  Client." 
On  judge,  see  "Contempt."  /'-^  i 
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Where  the  imputation  complained  of  b  a 
conclarion  from  certain  facts,  the  plea  of  jnstifi- 
cation  must  aver  the  existence  of  a  state  of 
facts  which  wUl  warrant  the  inference. — ^Fen>- 
termaker  v.  Tribone  Pab.  Co.  (Utah)  112. 

Where  one  charges  a  family  with  criminal 
conduct,  any  one  of  the  family  may  sue  there- 
for on  broof  that  the  words  had  application  to 
him. — Fenstermaker  t.  Tribune  Pub.  Co.  (Utah) 
112. 

In  libel,  to  render  eridence  in  mitigation  of 
damages  admissible,  the  facts  relied  on  in  mit- 
igation must  be  specially  set  out  in  the  an- 
swer.— Fenstermalier  v.  Tribune  Pub.  Co.  (Utah) 
112. 

Where  the  libelons  article  fails  to  state  the 
source  of  Information,  evidence  that  the  facts 
were  stated  to  defendant  as  true  by  a  third  per- 
son is  inadmissible  in  mitigation  of  damages. — 
Fenstermaker  v.  Tribune  Pub.  Co.  (Utah)  112. 

In  an  action  for  libel  in  charging  plaintiff  with 
the  cmel  treatment  of  a  child  living  in  his  fam- 
ily, eridence  of  the  general  reputation  of  the  oth- 
er members  of  the  family  is  inadmissible. — 
Fenstermaker  t.  Tribune  Pub.  Co.  (Utah)  112. 

In  actions  for  libel,  evidence  in  mitigation  of 
damages  is  admissible  though  no  exemplary  dam- 
ages are  demanded. — Fenstermaker  t.  Tribune 
Pub.  Co.  (Utah)  112. 

In  an  action  for  libel  charging  a  man  with 
driTing  a  child  from  his  home  to  starve,  evi- 
-dence  of  the  cruel  treatment  by  his  wife  of  other 
children  is  inadmissible. — Fenstermaker  v.  Trib- 
une Pub.  Co.  (Utah)  112. 

In  an  action  for  charging  plaintiff  with  having 
tnrned  a  child  into  a  desert  that  it  might  starve, 
statements  of  tht  child,  when  found,  and  its 
condition,  are  inadmissible  in  support  of  a  plea 
of  iustification.— Fenstermaker  v.  Tribune  Pub. 
Co.  (Utah)  112. 

Failure  of  defendant  to  deny  an  allegation  in 
a  complaint  that  a  libel  was  published  of  and 
concerning  plaintiff  held  a  waiver  of  allegations 
that  the  libel  referred  to  plaintiff,  or  of  proof 
thereof.  —  Fenstermaker  v.  Tribime  Pub.  Co. 
<Utah)  112. 

An  instruction  as  to  policy  of  the  law  in  re- 
gard to  publication  of  a  libel  by  a  newspaper 
KM  erroneous.— Fenstermaker  v.  Tribune  Pub. 
Co.  (Utah)  112. 


UCOSNSB. 

To  sell  oleomargarine,  see  "Oleomargarine." 

Without  proof  of  the  privileges  and  burdens 
of  a  telephone  company  in  a  city  of  the  first 
class  or  of  the  necessities  of  the  city,  held,  that 
a  license  tax  against  the  company  of  $12  for 
each  basineas  'phone  and  $1()  for  each  resi- 
dence 'phone  is  not  excessive. — In  re  Chipchase 
(Kan.  Sup.)  264. 

Parol  license  to  constmct  an  Irrigating  ditch 
on  the  lands  of  the  licensor  cannot  be  revoked 
after  construction  of  ditch.— Tynon  t.  Despaln 
<Colo.  Sup.)  1039. 

LIENS. 

See,  also,  "Mechanics'  Liens." 

Of  agister,  sec  "Agistment." 

Of  attachment,  see  "Attadiment." 

Of  attorney,  see  "Attorney  and  Client" 

Of  judgment,  see  "Judgment." 

Of  logger,  see  "Logs  and  Lc«ging." 

Of  mortgage,  see  "Chattel  Mortgages." 

Evidence  examined,  and  held  that  a  husband 
was.  the  "reputed  owner"  of  a  lot,  within  Code 
Civ.  Proc.  i  1191.— Santa  Ornz  Rock  Pav.  Co.  v. 
I^ons  (Cal.)  5g& 


UMTCATION  OF  ACmONB. 

A  right  of  action  on  a  domestic  jadgment, 
where  no  execution  has  iasned,  is  barred  in  five 
years. — Schuyler  County  Bank  v.  Bradbotr 
(Kan.  Sup.)  254. 

Where  a  landowner  pays  taxes  for  several 
years,  which  the  tenant  agreed  to  pay,  a  separate 
cause  of  action  accrued  on  each  payment.— Board 
of  Com'rs  of  Clay  County  v.  Streeter  (Kan. 
App.)985. 

An  action  on  a  dty  warrant  is  barred  in  five 
years.— King  v.  City  of  Finnkfort  (Kan.  App.> 

Limitations  do  not  begin  to  run  against  one 
employed  for  an  indefinite  period  at  a  specified 
monthly  sum  until  his  service  ends. — ^An  How 
V.  Furth  (Wash.)  639. 

An  acknowledgment  must  recognize  a  snbrist- 
ing  liability  on  the  debt,  and  be  made  to  the  hold- 
er thereof.- King  v.  City  of  Frankfort  (Kan. 
App.)  983. 

Appointment  by  directors  of  a  corporation,  by 
resolution,  of  one  of  their  number  as  superintend- 
ent, without  providing  for  compensation,  wiiich 
is  implied  only,  is  not  a  written  contract  for 
services.  —  McCarthy  T.  Mt  Tecarte  Land  & 
Water  (>>.  (Cal.)  956. 

liquidated  Damages. 

See  "Damages." 

liiqtior  Selling. 

See  "Intoxicating  Lienors." 

live  Stock. 

Shipment  by  carrier,  see  "Carriets." 

Local  Acts. 

See  "Constitutional  Law." 


LOOS  AND  LOGGnra. 

A  logger's  lien  does  not  arise  under  Laws  188^ 
c  132,  I  2,  on  shingles,  if  they  have  been  soid 
and  removed  from  the  mill. — Swartwood  v.  Red 
Star  Shingle  Co.  (Wash.)  21. 

One  employed  to  haul  posts  from  the  place  «f 
their  manufacture  to  a  purchaser  acquires  no 
lien  on  the  posts  therefor,  within  Laws  1808. 
p.  428,  I  1.— Ryan  v.  Guilfoil  (Wash.)  851. 


LOST  INSTBXTMENTS. 

Where,  pending  an  appeal  from  a  justice'* 
court,  the  note  sued  on  is  lost  by  the  justice, 
plaintiff  need  not  indemni&  defendant  from  fur- 
ther liability  on  the  note. — Winship  v.  May  (Cola. 
App.)  904. 

In  an  action  on  a  note  on  appeal  from  a  jus- 
tice, testimony  hM  sufficient  to  sustain  a  findins 
that  tiie  note  had  been  lost  by  the  justice. — Win- 
ship  ▼.  May  (Colo.  App.)  904. 

Magistrate. 

See  "Jnatices  of  tiie  Peace." 


MALIdOnS  FBOSECUnON. 


CJomplalnt  examined,  and  held  to  state  a  canae 
of  action.— Rnnk  v.  San  Di^o  Flame  Go.  (GaL) 

6ia 

Digitized  by" 


Google 


INDBX. 


1181 


MANDAXUS. 

To  compel  iasoance  of  land  certificate,  see  "Pub- 
lic Lands." 

Mandamos  will  not  iasne  when  there  ia  an  ad- 
eqoate  remedy  at  law.— Wright  v.  Kelly  (Idaho) 
M6. 

A  writ  must  be  applied  for  in  the  first  instance 
ordinarily  in  the  district  eonrt— Wright  v.  Kel- 
ly (Idaho)  565. 

Constitutionality  of  an  act  will  not  be  passed 
on  on  an  application  for  a  writ  to  enforce  a 
private  right.— Wright  v.  Kelly  (Idaho)  565. 

In  mandamus  to  compel  the  levy  of  taxes  for 
the  payment  of  a  judgment,  a  bond  for  costs  is 
not  required  where  one  has  been  given  in  the 
original  action.— Stevens  v.  Miller  (Kan.  App.) 
4^. 

An  amendment  to  an  alternative  writ  after  no- 
tice is  in  the  discretion  of  the  court.— Stevens 
V.  MiUer  (Kan.  App.)  439. 

To  emurta  and  Jndioiml  offloem. 

Under  1  Code,  §  3049,  the  action  of  the  court 
in  passing  on  a  cost  bill  is  discretionary,  and  the 
approval  will  not  be  compelled  by  mandamus.— 
State  V.  Graves  (Wash.)  376. 

Mandamus  will  not  be  granted  to  compel  a 
Judge  to  settle  a  statement  of  facts,  where  there 
has  been  no  refusal.— State  v.  Superior  (^urt  of 
Spokane  County  (Wash.)  636. 

Mandamus  will  lie  to  compel  a  justice  of  the 
peace  to  try  a  case  which  he  has  dismissed  be- 
cause plaintiff  refused  to  deposit  fees  of  a  jury 
•ummoned  by  defendants.— People  v.  Van  Ta»- 
•el  (Utah)  625. 

T*  stmte  boards  and  olBoers. 

Mandamus  will  not  lie  to  compel  a  state  board 
•f  examiners  to  direct  the  auditor  to  draw  war- 
rants in  payment  of  relator's  claim,  when  there 
were  no  funds  on  which  to  draw  them. — State 
T.  Rickards  (Mont.)  504. 

In  mandamus,  to  compel  the  state  auditor  to 
draw  warrants  of  the  state  capitol  fund  for  pay- 
ment of  the  commission,  the  validity  of  the  com- 
mission cannot  be  questioned. — State  v.  Cook 
(Mont.)  928. 

Mandamus  will  lie  to  the  secretary  of  state  to 
compel  the  filing  jf  an  increase  of  capital  stock, 
under  Pol.  Code  1895,  i  410.— Home  Building  & 
Loan  Ass'n  of  Helena  v.  Rotwitt  (Mont.)  92i. 

To  Biiuilelpal  boards  and  offloor*. 

Mandamus  will  not  lie  to  compel  the  board  of 
examiners  to  issue  a  teacher's  certificate. — State 
V.  Hitt  (Wash.)  638. 

Mandamus  will  not  issue  against  one  as  coun- 
ty commissioner  unless  it  appear  that  he  was 
at  least  a  de  facto  officer.— Wright  v.  Kelly 
adaho)  565. 

Mandamus  will  not  issue  to  compel  a  city  treas- 
urer to  pay  certain  warrants,  where  his  term  ex- 
pires pending  the  proceeding,  nor  against  his 
successor,  nnless  a  party. — Pox  v.  Trinidad  Wa- 
terworks Co.  (Colo.  App.)  1051. 

The  district  court  cannot  compel,  by  manda- 
mus, the  mayor  and  council  of  a  city  of  the  sec- 
ond class  to  levy  a  tax  for  the  payment  of  a 
judgment  against  the  city. — Stevens  v.  Miller 
(Kan.  App.)  439. 

Mandamus  will  not  lie  to  compel  the  county 
treasurer  to  pajr  over  moneys  due  to  the  city, 
collected  and  paid  out  by  his  predecessor. — State 
V.  Mlsh  (Wash!)  40. 

Mandamus  will  not  lie  to  compel  a  county 
treasurer  to  certify  as  to  moneys  collected  by 
his  predecessor  as  penalty  and  interest  on  delin- 
quent city  taxes.— State  v.  Mish  (Wash.)  40. 


Bee 


Married  Woman. 

"Hosband  and  Wife." 


MASTEB  AJHT>  SESVANT. 

See,  also,  "Princltal  and  Agent" 

A  modification  of  an  instruction  that  an  e» 
tablished  usage  among  men  in  the  same  employ 
ment  does  not  excuse  a  negligent  act,  bv  adding, 
"nnless  acquiesced  in  by  the  empWyer,  is  pr«^ 
er.— Prosser  t.  Montana  Cent.  Ry.  C!o.  (Mont.> 
81. 

An  Allegation  that  plaintiff  was  working  as  a 
common  laborer  for  a  firm  who  were  building  a 
portion  of  a  railway  sufficiently  showed  that 
said  firm  were  independent  contractors. — ^Boyle- 
V.  Great  Northern  By.  Co.  (Wash.)  344. 

Those  in  charge  of  railroad  yards  should  use 
reasonable  diligence  to  see  that  a  train  bemg 
made  up  will  dear  cars  on  another  track. — AtcM- 
son,  T.  &  S.  F.  R.  Co.  v.  Butler  (Kan.  Sup.) 
767. 

Under  the  statute,  an  employment  at  a  stated 
yearly  salary,  no  other  time  being  fixed,  is  for 
one  year,  and  this  is  not  changed  by  a  custom 
of  the  employer  to  employ  by  the  month  only. — 
Rosenberger  v.  Pacific  Coast  Ry.  Co.  (Cal.)  963. 

In  an  action  by  an  employs  wrongfully  dischar^ 
ged,  to  recover  salary,  the  question  what  he 
earned  or  might  have  earned  after  his  discharge 
is  a  matter  of  defense. — Rosenberger  v.  Paoinc 
Coast  Ry.  Co.  (Cal.)  963. 

Evidence  examined  in  an  action  for  injuries 
to  a  railroad  employe,  and  held,  that  the  fore- 
man was  guilty  of  negligence  rendering  the  rail- 
road company  lidble.— Atchison,  T.  &  S.  F.  B. 
Co.  V.  Vincent  (Kan.  Sup.)  251. 

The  master  is  not  liable  for  the  acts  of  his 
vice  principal  which  are  on  a  level  with  those  of 
a  fellow  laborer,  and  to  the  performance  of 
which  said  laborer  did  not  object. — ^Deep  Min- 
ing &  Drainage  Co.  v.  EMtzgerald  (Colo.  Sup.) 
210. 

Master'*  Uability  for  Injnrlea   to  aorr- 
ant. 

A  railroad  company  is  liable  for  injuries  to  an 
employe  only  when  it  fails  to  exercise  reason- 
able care.— Atchison,  T.  &  S.  F.  R.  (>>.  v.  Wins- 
ton (Kan.  Sup.)  777. 

In  the  absence  of  evidence  that  any  rules 
were  useful  or  necessary,  a  jury  is  not  justified 
in  finding  a  railroad  company  negligent  in  fail- 
ing to  prescribe  the  same. — Atchison,  T.  &  S.. 
F.  R.  Go.  V.  Carruthers  (Kan.  Sup.)  230. 

Pleading  in  an  action  by  a  yard  switchman 
for  damages  caused  by  the  negligent  construc- 
tion of  the  track  held  suffident.— Rouse  v.  Led- 
better  (Kan.  Sup.)  249. 

Evidence  examined,  and  hdd,  that  the  master 
had  sach  knowledge  of  defects  as  to  render  him 
liable  for  injuries  caused  thereby.— Johnson  v. 
Bellingham  Bay  Imp.  Co.  (Wash.)  370. 

Evidence  in  an  action  for  an  injury  caused 
by  a  deftctive  brake  held  sufficient  to  take  the- 
question  of  negligence  and  contributory  negli- 
gence to  th<:  jury.— Prosser  v.  Montana  CjenL 
Ry.  Co.  (Mont.)  81. 

Assumption  of  risk*. 

An  employe  obtaining  work  of  a  particular 
kind,  holding  himself  out  as  competent,  as- 
sumes the  risks  incident  to  the  employment.— 
McDermott  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(Kan.  Sup.)  248. 

Special  findings  in  an  action  by  a  section  man 
for  personal  injuries  held  not  to  show  that  tbs 
injury  resulted  from  unavoidable  accident  or 
from  a  risk  assumed. — ^Atchison,  T.  &  S.  F.  B. 
Co.  V.  Rowe  (Kan.  Sup.)  683. 

Contrlbntory  necUcenee  of  aerrant. 

Failure  of  an  employe  to  notice  a  defect  in  the 
track  held  not  evidence  of  contributory  negli-- 
gence.— Rouse  v.  Ledbetter  (Kan.  Sup.)  249. 
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The  fact  that  a  rail  was  carried  on  the  shool- 
ders  of  plaintiff  and  others  instead  of  on  a 
handcar,  held  not  to  show  contributory  negll- 
cence  on  the  part  of  plaintiff.— Atchison,  T.  & 
S.  P.  K.  Co.  y.  Vincent  (Kan.  Sup.)  251. 

Where  an  act  of  a  brakemau  waa  not  per  se 
negligent,  evidence  that  experienced  brakemen 
oerformed  the  same  act  the  same  way  is  ad- 
missible.— Prosser  t.  Montana  Cent  Ry.  Co. 
<Mont)  81 

Evidence  examined,  and  held,  that  the  yard- 
master  and  conductor  were  not  chargeable  with 
negligence  contributing  to  the  injury  complain- 
ed of.— Atchison,  T.  &  S.  F.  R.  Co.  v.  Carruth- 
ers  (Kan.  Sup.)  230. 

Evidence  of  conduct  of  a  car  inspector  in  per^ 
forming  his  duties  held  to  take  the  question  of 
his  contribute^  negligence  to  the  jury. — Beaver 
V.  Atchison,  T.  &  S.  F.  R.  Co.  (Kan.  Sup.) 
1136. 

In  an  action  by  an  employ^  against  a  railway 
company  for  personal  mjuries,  evidence  held 
sufficient  to  sustain  a  finding  that  plaintiff  was 

Silty  of  contributory  negligence. — Thompson  t. 
ontana  Cent  Ry.  (^.  (Mont)  49& 

Material  Men. 

See  'Mechanics'  Liens." 

Measure  of  Damages. 

See  "Damages." 

MECHANICS'  UENS. 

Mechanics'  liens  were  prior  to  a  mortgage  ne- 
gotiated before  the  building  was  commenced, 
but  not  executed  until  thereafter. — Nixon  v.  Cy- 
don  Lodge  No.  b,  Knights  of  Pythias  of  Saiiua 
(Kan.  Sup.)  236. 

The  giving  of  bond  under  Acts  1889,  c.  163, 

tl3,  did  not  divest  a  lien  accruing  under  Act 
872.— Main    Street    Hotel    Co.    of    Horton    v. 
Horton  Hardware  Co.  (Kan.  Sup.)  769. 

A  surety  on  a  contractor's  bond  ttld  not 
liable  for  nonperformance  of  the  contract 
caused  by  default  of  the  owner. — Main  Street 
Hotel  Co.  of  Horton  v.  Horton  Hardware  Co. 
(Kan.  Sup.)  769. 

Subcontractors  cannot  obtain  liens  in  excess 
of  the  original  contract  price. — Nixon  v.  Cydon 
Lodge  No.  5,  Knights  of  Pythias  of  Salina  (Kan. 
SupJ  236;  Main  Street  Hotel  Co.  of  Horton 
V.  Horton  Hardware  Co.  (Kan.  Sup.)  769. 

A  right  to  a  lien  is  to  be  determined  b^  the 
law  in  force  when  the  material  was  furnished, 
and  the  mode  of  enforcement  is  governed  by 
the  law  in  force  when  the  proceedings  are  had. 
— Whittaker  Brick  Co.  v.  First  Nat  Bank  (Kan. 
App.)  792. 

Where  materials  are  sold  under  a  general 
sale  without  reference  to  their  use,  it  is  insuffi- 
cient to  support  a  mechanic's  lien.— Colorado 
lion  Works  v.  Riekenberg  (Idaho)  681. 

Failnre  to  complete  a  building  according  to 
contract  through  the  fault  of  the  owner,  wiU 
not  prevent  a  lien  from  attaching.— Justice  v. 
Hlwert  (Or.)  649. 

WIio  vukj  claim, 

A  vendee  in  a  contract  to  purchase  land,  au- 
thorized by  the  vendor  to  contract  for  erection 
of  buildings  on  the  land,  could  subject  the  prop- 
erty to  mechanics'  liens. — Shearer  v.  Wilder 
(Kan.  Sup.)  224. 

The  mechanic'!:  lien  law  does  not  extend  to 
contracts  with  a  subcontractor. — Nixon  t.  Cy- 
don Lodge  No.  6,  Knights  of  Pythias  of  Sa- 
Una  (Kan.  Sup.)  236. 

Where  a  deed  is  rescinded  for  fraud,  men  hav- 
ing furnished  material  in  good  faith  for  build- 


ing thereon  are  entitled  to  a  lien  therefor,  but 
not  to  a  personal  judgment  against  the  gran- 
tor.-West  V.  Badger  Lunber  Co.  (Kan.  Sap.) 
239. 

The  right  to  a  lien  is  determined  by  the  law 
in  force  when  the  right  vested,  and  the  en- 
forcement thereof  is  governed  by  the  law  in 
force  at  the  time  of  enforcement — Nixon  t. 
Cydon  Lodge  No.  5,  Knights  of  Pythias  of  Sa- 
lina (Kan.  Sup.)  236 

Proeeedincs  to  perfeot. 

Notice  of  Claim  for  lien  held  sufficient — Bol- 
ster T.  Stocks  (Wash.)  534. 

Including  by  mistake  items  not  fumishc^l  in 
statement  for  lien  does  not  vitiate  lien. — Bolster 
T.  Stocks  (Wash.)  534. 

CJlaim  for  mechanic's  lien  hdd  insnffident. — 
Lelck  V.  Beers  (Or.)  658. 

A  defect  m  a  lien,  due  to  the  notary's  failnre 
to  state  in  the  claims  his  place  of  residence, 
is  amendable.— Sallivan  v.  Treen  (Wash.)  38. 

Description  of  property  in  notice  of  mechanics' 
lien  held  to  show  a  claim  on  lot  and  baildings. — 
Sullivan  v.  Treen  (Wash.)  38. 

Mortgagees  of  property  on  which  a  lien  la 
claimed  whose  relation  was  not  changed  mnce 
the  filing  of  the  lien,  were  not  prejudiced  by 
an  amendment  of  a  defective  verification  of  lien 
claim.— Sullivan  ▼.  Treen  (Wash.)  38. 

A  statement  for  lien  filed  by  a  subcontractor 
held  sufficient- Nixon  v.  Cydon  Lodge  No.  5, 
Knights  of  Pythias  of  Salina  (Kan.  Sup.)  236. 

A  statement  for  liens  held  not  sufficiently  item- 
ized.—Nixon  V.  Cydon  Lodge  No.  5,  Knights  of 
Pythias  of  Salina  (Kan.  Sup.)  236. 

A  memorandum  of  a  contract  filed  in  the  conn- 
ty  recorder's  office  under  Code  Civ.  Proc.  S 
1183,  need  not  be  signed  by  the  parties. — Joost 
V.  Sullivan  (Cal.)  896. 

Sufficiency  of  description  of  material  furnished 
in  notices  of  mechanics'  liens  considered. — Bol- 
ster V.  Stocks  (Wash.)  532. 

Evidence  examined,  and  held,  that  the  daim 
that  a  lien  was  filed  within  the  statutory  time 
after  the  completion  of  the  building  was  not  sup- 
ported by  the  evidence. — Joost  v.  Sullivan  (CaL) 

Fact  that  wife,  who  is  part  owner  of  prop- 
erty, ib  not  named  in  statemetit  for  lien,  wUl 
not  mvaiidate  it  where  she  is  joined  in  pro- 
ceedings to  foreclose. — Bolster  t.  Stoclcs  (Wash.) 
534. 

Memorandum  of  building  contract  filed  under 
Code  Civ.  Proc.  f  1183,  held  to  sufficiently  show 
tie  character  of  the  work  to  be  done. — Joost  v. 
SulUvan  (Cal.)  896. 

Subcontractors  who  furnish  material  after 
the  contractor's  abandonment  of  the  contract 
must  file  their  statements  within  60  days  aft- 
er learning  of  the  abandonment— Main  Street 
Hotel  Co.  of  Horton  v.  Horton  Hardware  Go. 
(Kan.  Sup.)  769. 

Emforoememt. 

A  complaint  to  establish  a  lien  under  Act 
March  31,  1891,  must  show  tliat  the  wages  for 
which  a  lien  is  asked  w^e  payable  weekly  or 
monthly. — Keener  v.  Eagle  Lake  Land  &  Ii^ 
rigation  Co.  (Cal.)  14. 

Subcontractors  entiUed  to  liens  under  Act 
1872  could  enforce  them  under  Act  1889.— 
Main  Street  Hotel  Co.  of  Horton  v.  Horton 
Hardware  Co.  (Kan.  Sup.)  769. 

Service  of  summons  on  the  owner  within  the 
statutory  period  does  not  preserve  the  lien  as 
against  other  incumbranceia  not  partiea. — Wood 
T.  Dill  (Kan.  App.)  822. 

Gen.  St  Sg  2151,  2152.  do  not  require  that 
the  action  to  enforce  a  mechanic's  lien  be  bron^t 
within  the  six  months,  as  against  third  petaoaa 
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«Iaiiiii]w  lienB  on  propertr.— San  Juan  Hardware 
Co.  y.  Carrathers  (Colo.  App.)  1053. 

Statements  between  material  man  and  the 
contractor  as  to  the  raise  of  the  material  held 
admissible  against  the  owner  of  the  bnilding  to 
•how  its  valae.— Charles  y.  E.  F.  Hallack  Lum- 
ber &  Manufacturing  Ga  (Colo.  Sap.)  648. 

Code  Cly.  Proc.  f  638,  does  not  authorize  an 
allowance  for  attorney's  fees  in  mechanics' 
lien  cases  in  the  supreme  court.— West  t.  Bad- 
ger Iiomber  Co.  (Kan.  Sup.)  239. 

Memorandiun. 

Under  statute  of  frauds,  see  "Frauds,  Statute 
of." 

Mental  Capacity. 

See  "Insanity";  "WUls." 

MINES  AND  MINING. 

C«»npensation  of  mine  commissioner,  see  "States 

and  State  Officers." 
Tenancy  in  common,  see  "Tenancy  in  Common." 

Under  Act  April  23,  1880,  directors  are  liable 
on  failure  of  the  superintendent  to  haye  the  ac- 
counts required  under  such  act  yerified. — Shank- 
Ifai  y.  Gray  (Cal.)  399. 

A  letter  of  the  secretary  of  the  interior  to  the 
commissioner  of  the  general  land  office  field  a 
judgment  of  cancellation  of  an  application  for  a 
patent  to  mining  lands.  —  Murray  ,y.  Folglase 
(Mont.)  506. 

Certain  decisions  of  the  register  and  receiver 
of  the  land  office  on  examination  of  protest 
against  issuance  of  mining  patent,  lield  admis- 
dble,  in  an  action  to  determine  the  right  to 
prdceed  for  a  patent.  —  Murray  v.  Polgiase 
(M«nt)  606. 

'  Byidence,  in  an  action  to  determine  the  right 
to  proceed  in  the  United  States  land  office  for  a 
patent  on  certain  mineral  lands,  examined,  and 
Held  admissible. — Murray  y.  Polgiase  (Mont) 
505. 

iffttiltH^  partnersUpa. 

Evidence  held  insufficient  to  establish  a  part- 
nership between  plaintiff  and  defendant. — Hodg- 
son y.  Fowler  (Olo.  App.)  462. 

Agreement  held  to  create  a  mining  partner- 
ship.— Ashenfelter  v.  Williams  (Colo.  App.)  664. 

A  subsequent  agreement  between  the  mem- 
bers of  a  mining  partnership  Md  not  to  change 
their  relation  as  sudu^Ashenfelter  ▼.  Williams 
(Colo.  App.)   664. 

Incoming  partner  in  a  partnership  for  the  op- 
eration of  a  mine  held  not  liable  for  debts  con- 
tracte<l  by  the  partnership  prior  to  the  time  he 
became  a  member. — Patrick  v.  Weston  (Colo, 
Sup.)  446. 

On  formation  of  a  partnership  for  the  opera- 
tion of  a  mine  by  the  tenants  in  common  in  ^he 
ownership  of  the  mine,  held,  that  the  mine  did 
not  become  partnership  property. — Patrick  y. 
Weston  (Colo.  Sup.)  446. 

To  constitute  a  mining  partnership,  two  or 
more  persons  mnst  not  only  acquire  or  own  a 
mining  claim  for  the  purpose  of  working  it,  but 
must  actually  engage  in  working  it  in  common. 
—Anaconda  Copper  Min.  Co.  v.  Butte  &  B. 
Min.  Co.  (Mont.)  924. 

See  "Infancy":  "Parent  and  Child." 

Misconduct. 

Of  jnry  aa  ground  for  new  trial,  see  "Criminal 
Law. ' 


Misrepresentation. 

See  "False  Pretenses";  "Fraud." 

Money  Had  and  Beoeived. 

See  "Assumpsit" 

MOBTGAQES. 

See,    also,    "Chattel    Mortgages";   "Fraudulent 

Conveyances." 
On   wife's   separate  estate,   see   "Husband  and 

Wife." 
To  building  and  loan  association,  see  "Building 

and  Loan  Associations." 

Under  Gen.  St  {  3284,  a  mortgage  of  real 
property  is  but  a  security  for  debt,  and  not  an 
alienation.— Orr  y.  Ulyatt  (Nev.)  916. 

A  quitclaim  deed  delivered  on  the  same  day  as 
a  mortgage,  as  part  of  the  same  transaction, 
hrld  not  to  show  a  release  of  the  mortgage. — 
Kelly  v.  E.  F.  Hallack  Lumber  &  Manuf  g  Oa 
(Colo.  Sup.)  1003. 

Held,  thai  a  finding  that  the  time  to  pay  a  cer- 
tain note  secured  by  a  trust  deed  was  extended 
to  a  definite  time  was  not  justified  by  the  evi- 
dence, under  the  instructions  given.— Jenks  y. 
Lehman  (Colo.  App.)  1045. 

Validity  of  the  mortgage  could  not  be  raised 
on  motion  to  set  aside  a  sale  under  decree  of 
foreclosure. — Haseltine  t.  GiUeland  (Kan.  Apik) 

sa 

Conjitraotion. 

A  mortgage  by  a  street-railway  company  of 
real  property  "that  it  may  hereafter  acquire  for 
use  or  adapted  to  use"  in  its  business  construed, 
and  held  to  cover  pavilion  grounds. — California 
Title  Insurance  &  Tmst  Co.  v.  Pauly  (Cal.)  586. 

Deed  absolute  In  form  construed  to  be  a  mort- 
gage, where  the  grantee  executed  a  contract  to 
redeed  on  payment  of  a  certain  stun. — Wilson 
v.  Thompson  (Idaho)  657. 

Instrument  constmed  and  held  to  constitute 
a  mortgage. — Purser  v.  Eagle  Lake  Land  &  Ir- 
rigation Co.  (CaL)  523. 

A  mortgage,  when  not  in  conflict  with  a  note 
secured  as  to  tbt  effect  of  default  in  interest  gov- 
erns the  rights  of  the  parties.— Kansas  Loan  & 
Trust  Co.  V.  Gill  (Kan.  App.)  991. 

Where  a  mortgage  provides  that,  on  failure  to' 
pay  interest,  the  mortgagee  may  declare  the 
whole  sum  due,  the  condition  exists  as  long  as 
the  default  continues.- Kansas  Loan  &  'Trust 
Co.  v.  Gill  (Kan.  App.)  991. 

Foreclosure. 

One  who  assumed  the  mortgage  was  a  neces- 
sary party  to  its  foreclosure.- Mndge  v.  Hull 
(Kan.  Sup.)  242. 

Under  Code  Proc  {  143,  different  holders  of 
notes  and  coupons  secured  by  the  same  mortgage 
mnst  be  parties  to  an  action  to  foreclose.— Ba- 
con V.  O'Keefe  (Wash.)  886. 

Under  1  Hill's  Ann.  Code,  {  1656,  to  entitle  a 
person  resisting  foreclosure,  as  fraudulent,  to 
have  the  proceedings  transferred  to  the  su- 
perior court,  he  must  show  that  a  defense  exists 
In  whole  or  in  part  and  that  he  has  an  interest 
in  the  subject-matter  which  entitles  him  to  resist 
the  foreclosure. — West  Coast  Grocery  Oo.  v. 
Stinson  (Wasn.)  35. 

A  complaint  for  foreclosure  against  a  deceased 
mortgagor  held  to  sufficiently  allege  a  presenta- 
tion of  the  claim  a^^ainst  the  estate. — Humboldt 
Savings  A,  Loan  Soc  v.  Bnrnham  (Cal.)  071. 

Taxes  and  insurance  paid  by  a  mortgagee  after 
his  claim  against  the  estate  of  the  mortgagor  has 
been  preseiited  m»>  be  included  in  judgment  on 
foreclosure.— Humboldt  Savings  &  Loan  Soc.  y. 
Bumbam  (Cal.)  9(1. 
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By  accepting;  the  benefits  of  a  decree  of  fore- 
closure objectionB  thereto  were  waived. — Guar- 
anty Sav.  Bank  y.  Bntler  (Kan.  Sup.)  229. 

Depredation  of  property  owiiw  to  g^eneral  busi- 
ness depression  is  not  ground  tor  suspension  of 
sale  of  mcrtgaged  premises  under  decree  of  fore- 
closure.—Thomas  T.  San  Diego  College  Co.  (CaL) 
965. 

Growing  crops  puss  to  the  purchaser  at  fore- 
closure sale  as  against  any  person  claiming  un- 
der the  mortgagor.— Shockey  v.  Johntz  (Kan. 
App.)  993. 

Where  a  foreclosure  sale  is  for  a  nominal 
consideration,  a  sli^t  circumstance  showing  i>ad 
fdith  will  be  nound  for  setting  it  aside. — lona 
Say.  Bank  t.  Blair  (Kan.  Sup.)  686. 

Bedemptloa. 

Under  Code  Proc,  |  B19,  the  purchaser  at  a 
mortgage  sale  on  redemption  cannot  be  made  to 
account  for  the  rents  and  profits. — Knipe  v. 
Austin  (Wash.)  25. 

An  act  extending  time  of  redemption  from 
mortgage  sales  does  not  affect  sales  under  mort- 
gages executed  and  recorded  before  the  passage 
of  the  act— Wilder  t.  Campbell  (Idaho)  677. 

Act  Feb.  23,  1895,  extending  the  time  for  re- 
demption from  forced  sales,  applies  to  sales  for 
mortgage  foreclosures  made  prior  to  Its  passage. 
—State  T.  Seais  (Or.)  482. 

Hotioix. 

S«e  'Ttactice  In  ClTil  Cases." 

For  judgment  on  pleadings,  see  "Pleading." 

For  new  trial,  see  "New  Trial." 

MUNICIFAIi  COBPOBATIONS. 

See,  also,  "Counties";  "Highways";  "Horse  and 
Street  Railroads";  "Schools  and  Sdiool  Dis- 
tricts"; "Towns." 

Licensing  sale  of  oleomargarine,  see  "Oleomar- 
garine. 

Mandamus  to  municipal  boards  and  officers,  see 
"Mandamus." 

Bight  to  penalty  on  delinquent  taxes,  see  "Tax- 
ation." 

A  dty  treasurer  is  indnded  in  Const,  art  11, 
I  8,  providing  that  the  salary  of  any  dty  officer 
shall  not  be  increased  or  diminished  after  his 
•lection.— City  of  Ballard  t.  Keane  (Wash.)  27. 

Under  Denver  City  Charter,  i  45,  the  govern- 
or can  remove  a  fire  commissioner  appointed  by 
and  with  the  consent  of  the  senate  as  well  as 
those  appointed  ir  vacation  to  fill  vacandes.— 
People  V.  Orr  (Colo.  Sup.)  1(X)5. 

Ordlaaaees. 

A  resolution  not  published  as  required  by 
Worley's  Ck>nsolidatiou  Act,  S  68,  does  not  be- 
come operative. — City  and  County  of  San  Fran- 
cisco V.  Buckman  (Cal.)  396. 

City  charter  construed,  and  held,  that  an  act- 
log  mayor,  when  presiding  at  a  meeting  of  the 
council,  had  no  vote  within  the  provision  that 
ordinances  shall  be  passed  by  a  unanimous  vote 
of  the  council.— Cline  v.  City  of  SeatUe  (Wash.) 

sm. 

An  ordinance  book  showing  the  regular  adop- 
tion of  an  ordinance,  and  evidenceof  its  due  pub- 
lication, is  prima  facie  proof  of  its  validity. — 
Merced  County  v.  Fleming  (Cal.)  392. 

An  ordinance  granting  a  railroad  company 
the  right  to  enter  npon  a  public  street  does  not 
justify  trespass  oy  the  company  before  the 
passage  of  the  ordinance. — Southern  CaL  Ry. 
Co.  V.  Southern  Pac  R.  Co.  (CaL)  1123. 

Oontxmots. 

An  extension  for  pwformance  of  a  contract  for 
street  work  need  not  be  indorsed  on  the  con- 
tract.—Buckman  V.  Landers  (CaL)  1125. 


One  dealing  with  a  munldpal  corporation  la 
bound  by  the  laws  regulating  the  manner  of  pay- 
ment by  such  a  corporation  of  its  indebtedi^ss. 
— Diggs  V.  Lobits  (Okl.)  1069. 

One  becoming  a  creditor  of  a  munidpaltty 
must  take  notice  of  the  limitations  imposed  by 
law  on  its  powers  to  contract  and  pay  mdebted- 
ness.- Weaver  v.  City  and  County  of  San  Fran- 
cisco (CaL)  972. 

Contract  for  rental  of  hydrants  considered, 
and  held  that  the  dty  waa  not  liable  on  failure 
to  furnish  them  as  required  by  the  contract,  in 
the  absence  of  demand. — Ellensbnrg  Water-Snp- 
ply  Co    V.  Citv  of  Bllensburg  (Wash.)  531. 

lAaMllty  for  torts. 

A  dty  iKld  liable  for  surface  water  thrown 
into  a  basement  as  the  result  of  paving  the 
street. — Stanford  v.  City  and  County  of  San 
Francisco  (Cal.)  605. 

A  dty  is  bound  to  keep  its  sidewalks  in  a  rea- 
sonably safe  condition  for  public  travel. — Lorence 
V.  City  of  EUensbnrgh  (Wash.)  20. 

Evidence  that  a  sidewalk  had  been  defective 
for  three  or  four  months  preceding  the  injury 
will  charge  the  dty  with  constructive  notice.— 
Lorence  v.  Citv  of  EUensbnrgh  (Wash.)  20. 

Where  plaintiCF  had  traveled  over  a  defective 
sidewalk  prior  to  the  injury,  but  testified  that 
she  had  no  knowledge  of  its  defects,  the  que»- 
tion  of  contributory  negligence  was  for  the  jury. 
—Lorence  v.  City  of  EUensburgh  (Wash.)  20. 

The  fact  that  one  having  notice  of  a  defect- 
ive sidewalk  uses  the  same  does  not  render 
him  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. — City  of  Wichita  v.  (joggshall  (Kim. 
App.)  842. 

Fiscal  management  and  taxation. 

Unpaid  treasury  warrants  induded  in  fnndinK 
bonds  are  payabli;  out  of  the  proceeds  of  sucn 
bonds  only.— Diggs  v.  Lobitz  (Okl.)  1068! 

A  warrant  issued  In  payment  for  the  bnildiBc 
of  a  sidewalk  is  an  absolute  liability. — Kins  ▼- 
City  of  Frankfort  (Kan.  App.)  983. 

Auditor  must  audit  claim  approved  by  proper 
board  or  officer,  proper  in  form,  due  and  unpaid, 
and  authorized  by  law. — City  and  County  of  San 
Francisco  v.  Broderick  (Cal.)  960. 

Under  Ck>nsolidation  Act,  S  71,  supervisors  of 
San  Francisco  cannot  subdivide  the  general 
fund,  and  limit  the  amount  to  be  expended  by 
election  commissioners.  —  City  and  Coanty  of 
San  Francisco  v.  Broderick  (Cal.)  960. 

Election  expenses  are  payable  out  of  general 
fund,  though  in  excess  of  amount  estimateil,  and 
appropriated  by  board  of  supervisors. — City  and 
County  of  San  Francisco  v.  Broderick  (CaL)  900. 

The  money  realized  from  invalid  bonds  does 
not  constitute  a  part  of  the  6  per  cent,  indebt- 
edness authorized  to  be  incurred  for  monidpal 
purposes.— Petros  v.  City  of  Vancouver  (Wash!) 

The  city  ooundl  can  submit  tiie  question  of 
the  issuance  of  bonds  for  light  purposes  in  con- 
nection with  a  submission  for  general  municipal 
Surposes,  each  purpose  being  specified  in  the  or- 
inance.— Petros  v.  (3ty  of  Vancouver  (Wash.) 
861. 

Moneys  derived  from  the  sale  of  bonds,  and 
used  in  enlarging  the  mnnidpal  light  plant,  was 
not  part  of  the  o  per  cent,  indebtedness  author- 
ized to  be  incurred  for  general  munidpal  pur- 
poses.—Petroa  T.  City  of  Vanoonrer  (Wash.) 
36L 

Exhaustion  of  only  fund  from  which  a  claim 
can  be  legally  paid  by  a  municipality  is  no  de- 
fense to  an  action  thereon,  but  the  judgment 
should  specify  the  fund  from  which  payable. — 
Weaver  v.  City  and  County  of  San  Francisco 
(CaL)  972. 

One  who  acqniesced  in  the  fatdoBlon  of  his 
land  within  dty  limits  is  estopped  from  denying 
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hi*  llabilitjr  for  dtj  tazM.— 8ew«(d  t.  Bheiner 
(Ean.  App.)  423. 

Public  laiprvremeata. 

In  estimating  tile  number  of  abutting  owners 
consenting  to  an  improvement,  city  property 
should  not  be  considered. — Armstrong  t.  Ogden 
Caty  (Utah)  119. 

A  city  authorized  to  grade  streets  at  the  cost 
of  the  land  fronting  on  fhe  street  improved, 
cannot  contract  for  the  grading  of  a  street,  the 
cost  to  be  paid  from  the  general  fnnds  of  the 
dty.— Findley  v.  Hull  fWash.)  28. 

The  presumption  that  the  contractor  properly 
performed  the  work,  arising  from  the  assess- 
ment, was  not  overcome  by  the  city  engineer's 
certificate  to  the  contrary.— Buckman  v.  Lan- 
ders (CaL)  1126. 

The  dedsioD  of  a  city  council  that  objections 
to  a  pnblic  improvement  were  not  filed  may 
be  attacked  in  an  action  to  enjoin  the  collec- 
tion of  the  assessment. — Armstrong  v.  Ogden 
City  (Utah)  119. 

Where  objections  to  an  improvement  have 
been  filed  by  owners  of  more  than  half  of  the 
abutting  property,  their  withdrawal  after  the 
time  for  nearing  does  not  give  jurisdiction  to 
order  the  improvement. — Armstrong  v.  Ogden 
City  (Utah)  119. 

An  ordinance  for  the  construction  of  a  side- 
walk is  conclusive  on  the  necessity  of  the  walk. 
—Seward  v.  Rhelner  (Kan.  App.)  423. 

A  private  contractor,  failing  to  comply  whh 
dt^  ordinances  relative  to  work  in  streets,  ac- 

?iuires  no  authority  to  do  the  work,  and  can  con- 
er  none  on  another. — Smith  v.  Laning  Co.  (CaL) 
967. 

— -  Asa«saiaeii.t  of  benefit*. 

Undtr  St.  188fc.  p.  1(8,  an  affidavit  of  de- 
mand and  nonpayment  of  a  street  assessment 
warrants  a  finding  of  demand  publicly  made  on 
the  lot.— Buckman  v.  Landers  (Gal.)  1125. 

Objections  to  an  assessment  which  mi^t  have 
been  beard  on  appeal  from  the  assessment  will 
not  be  heard  in  an  action  on  the  same. — Buckman 
T.  Landers  (Cal.)  112S. 

Where  an  assessment  is  void  for  failure  of 
the  council  to  acquire  jurisdiction,  a  property 
owner  may  seek  relief  from  the  assessment  in 
equity.- Armstrong  v.  Ogden  City  (Utah)  119. 

Charter  construed,  and  hdd,  that  a  reassesA- 
ment  for  a  local  improvement  was  valid,  though 
the  assessment  district  was  different  from  that 
at  the  time  of  the  original  assessment. — Cline  v. 
Chy  of  Seattle  (Wash.)  367. 

Charter  provisions  construed,  and  fteld  to  au- 
thorize the  reassessment  for  local  improvements, 
though  the  first  assessment  was  void  for  want 
ofjurisdiction.— Cline  v.  City  of  Seattle  (Wash.) 

One  signing  a  petition  for  an  improvement, 
making  no  objection  to  the  work  or  the  assess- 
ment, is  estopped  from  questioning  its  validity 
because  of  a  defective  notice. — ^Wingate  v.  City 
of  Tacoma  (Wash.)  874. 

Murder. 

See  ■homicide.'' 

Mutual  Benefit  Insurance. 

See  "Insoranee." 

NAVIOABIiE  WATEBS. 

See,  also,  "Riparian  Rights." 

Statutory  provision  authorizing  abatement  of 
obstruction   in    navigable   streams   as   nuisance 
V.43P — 76 


does  not  exclude  jurisdiction  of  equity  to  protect 
rights  where  legal  remedy  is  inadequate. — Carl  v. 
West  Aberdeen  Land  &  Improvement  Co. 
(WadL)890. 

Fact  that  obstruction  in  stream  is  public  injury 
does  not  prevent  individual  from  suing  to  protect 
his  private  interests. — Carl  v.  West  Aberdeen 
Land  &  Inainrovement  Co.  (Wash.)  890. 

Act  Mardi  18,  1895,  prohibits  boom  companies 
organized  thereunder  trom  interfering  with  nav- 
igation of  navi|»ble  stream. — Carl  v.  West  Ab- 
erdeen Land  &  Improvement  Ca  (Wash.)  890. 


NBGUGENGB. 

See,  also,  "Death  by  Wrongful  Act" 

Contributory  negligence  of  servant,  see  "Master 

and  Servant" 
Of  cities,  see  "Municipal  Corporations.'* 
Of  master,  see  "Master  and  servant" 
Or  railroad  company,  see  "Railroad  Companies." 
Of  street-car  company,  see  "Horse  ana  Street 

Railroads." 

One  negligently  setting  a  prairie  fire  is  liable 
for  the  destruction  of  the  property  of  others 
caused  thereby.— Union  Pac.  Ry.  O).  v.  McCol- 
lum  (Kan.  App)  97. 

One  who  carelessly  drove  his  horse  over  a 
traveler  on  the  highway  was  liable  in  damages. 
— Stanfield  v.  Anderson  (Ariz.)  221. 

In  an  action  for  injuries  due  to  fast  driving, 
a  city  ordinance  prohibiting  such  driving  is  ad- 
missible.—Johnson  V.  Thomss  (Cal.)  578. 

One  who  sells  an  article  knowing  it  to  lie  de- 
fective is  liable  in  damages  to  one  who,  with- 
out knowledge  of  the  defect  was  injured  while 
lawfully  using  the  same.— Lewis  v.  Terry  (CSal.) 
398. 

Gomtribmtory  nAcUcoBoa. 

A  child  cannot  be  held  to  the  same  degree  of 
care  as  an  adult — Roth  r.  Union  Depot  Co. 
(Wash.)  641. 

An  infant  two  years  old,  straying  upon  a 
railroad  track,  is  not  chargeable  with  contriba- 
tory  negligence. — Johnston  v.  Atchison,  T.  & 
S.  F.  R.  (S).  (Kan.  Sup.)  228. 

The  negligence  of  a  parent  cannot  be  impnted 
to  the  child,  in  an  action  for  injuries  to  it. — 
Roth  V.  Union  Depot  Co.  (Wssh.)  641. 

Parents  of  a  child  two  years  old  were  not  as 
a  matter  of  law  guilty  of  contributory  ne^ 
gence  in  not  keeping  constant  watch  over  it— 
Atchison,  T.  &  S.  F.  R.  Co.  v.  McFarland  (Kan. 
App.)  7ffi. 

It  is  contributory  negligence  per  se  to  ride  on 
a  bicycle  between  the  tracks  of  an  electric  street 
railroad  without  watching  for  the  approach  of 
cars  from  behind.— Everett  v.  Los  Angeles  Con- 
sol.  Electric  Ry.  Co.  (Cal.)  207. 

An  instruction  on  contributory  negligence, 
held  to  be  erroneous  In  limiting  said  negligence 
to  an  act  of  commission,  where  it  was  in  issue 
that  plaintiff  omitted  to  perform  some  act 
whichj  if  performed,  would  have  protected  him 
from  mjnry. — Deep  Mining  &  Drainage  Co.  v. 
Fitzgerald  (Colo.  Sup.)  210. 

Evidence  in  an  action  for  injuries  to  one  run 
over  by  defendant's  wagon  examined,  and  hdd, 
that  the  question  of  contributory  negligence  was 
for  the  jury.— Johnson  v.  Thomas  (Cal.)  578. 

Unless  plaintiff's  case  raises  a  presumption  of 
contributory  negligence,  the  burden  of  proving 
it  is  on  defendant. — Prosser  v.  Montana  Cent 
Ry.  Co.  (Mont.)  81. 

Contributory  negligence  must  be  pleaded  by 
defendant,  and  need  not  be  negatived  in  the 
complaint— Johnson  v.  Bellingham  Bay  Imp. 
Co.  (Wash.)  37a  f^  ] 

Digitized  by  LjOOQ IC 


1I8« 


PACIFIC  BJEPORTBR,  VoL  43. 


NEOOTIABLS  INSTBTTMENTS. 

Action  by  pledgee,  see  "Pledge." 

Alteration   of   note,   see   "Aitenitioa  of  Instra- 

ments." 
Effect  of  draft  as  assignment,  see  "Assignment" 
of  usury,  see  "Usnry." 

Parties  signing  tlieir  names  on  th«  back  of  a 
note  before  delivery  hdd  joint  maliers,  and  not 
tndorsers. — Donohoe-Kelly  Banking  Co.  t.  Pa- 
get Sound  Sav.  Bank  fWasb.)  359l 

A  note  constmed  togetlier  with  a  mortgage 
given  to  secure  it,  htld  to  show  that  persons 
signing  individually  signed  the  note  in  their  rep- 
resentative capacity.— Cabbell  v.  Knote  (Kan. 
App.)  309. 

Conalderstlaii. 

A  deed  to  laud  and  a  contract  to  repnrchaae 
if  not  sold  are  a  sufBcient  consideration  for  a 
note.— Bank  of  Claflin  t.  Bowlinson  (Kan.  App.) 
304. 

The  character  of  the  consideration  for  a  note 
sned  on  is  for  the  jnry.— Batterton  y.  Smith 
(Kan.  App.)  276. 

IiulcvaeBieitt  Mid  truuCar. 

A  corporation  to  whom  was  tramferred  a  note 
procnred  by  fraud  of  a  promoter  In  payment  of 
stock  was  not  a  bona  fide  holder.— New  Mexico 
Bnaor  Remedy  O.  t.  Hobaon  (Idaho)  573^ 

A  bank  to  which  was  indorsed  a  note  procur- 
ed through  fraud  of  its  officers  hdd  not  a  bona 
fide  bolder— Hardy  v.  First  Nat.  Bank  (Kan. 
Sup.)  1125. 

Where  thM«  is  no  evidence  as  to  the  date 
of  an  indorsement,  the  presumption  is  that  it 
was  made  before  maturity. — Challis  v.  Wood- 
born  (Kan.  App.)  792. 

The  indoTset  of  a  bona  fide  holder  takes  the 
paper  free  from  defenses,  though  he  knew  of 
them.— Hardy  r.  First  Nat.  Bank  (Kan.  Sup.) 
1125. 

Evidence  examined,  and  Jield  insafficient  to 
show  liiat  the  indorsee  of  a  note  was  a  pur- 
chaser with  notice  of  fraud  in  the  inception  of 
the  note.— First  Nat  Bank  v.  Skinner  (Idaho) 
679. 

Sureties. 

Under  Code  Proc.  §  758,  the  issue  of  surety- 
Ship  cannot  be  separately  tried  in  an  action  on  a 
note  against  the  indoraers  only. — ^AUen  v.  Cham- 
bers (Wash.)  57. 

The  fact  that  a  husband  negotiated  the  loan 
and  received  the  money  on  a  note  signed  by 
himself  and  wife  held  not  notice  that  his  wife 
was  a  surety. — Frank  v.  Snow  (Wyo.)  78. 

Demand   and  notice. 

Failure  to  present  a  Joint  and  several  note  to 
«ach  of  the  makers  discharges  the  indorsees. — 
Benedict  v.  Schmieg  (Wash.)  374. 

Depositing  a  notice  of  dishonor  in  the  mail 
addressed  to  an  indorsee  in  the  city,  without 
street  or  number,  is  not  personal  service.- Ben- 
edict V.  Schmieg  (Wash.)  374. 

AstiMis. 

A  complaint  hdd  to  sufficiently  identify  the  de- 
fendants as  signers  of  the  note. — Humboldt  Sav- 
ings &  Loan  Soc.  v.  Bnrnham  (CaL)  971. 

In  an  action  on  a  note  the  complaint  need 
not  specially  aver  the  conrideiation.— Younglove 
v.  Cunningham  (Cai.)  755. 

An  answer  held  not  to  set  np  an  independent 
defense  to  prevent  plaintiff  from  taking  judg- 
ment on  the  pleadings. — Lamberton  v.  Snannon 
(Wash.)  336. 

It  is  no  defense  to  an  action  against  indorsees 
that  no  consideration  passed  to  them  from  the 
maker. — Allen   v.   Chambers   (Wash.)   67. 

Where  a  complaint  on  a  note  alleges  that  de- 
fendant assumed  payment  in  consideration  of  a 


deed  under  trkkA  be  has  gone  into  possensiop, 
held,  that  an  answer  was  insufficient  which  fail- 
ed to  deny  the  allegation  of  poBse8Bion.^fituyv»- 
sant  V.  Western  Mortgage  &  Investment  Co. 
(Colo.  Sup.)  144. 

It  is  no  defense  to  an  action  on  a  note  that 
there  was  no  consideration  beneficial  to  the 
maker  persoDslly.— Wright  v.  McKitrick  (Kan. 
App.)  877. 

When  one  of  two  payees  Indorsed  the  check 
and  deposited  it  in  his  own  nasoe,  liis  oopayee 
was  not  a  proper  party  to  an  action  to  recover 
the  deposit— Meldrum  v.  Henderson  (Colo.  Am*.) 

14o. 

JS[EW  TBIAL. 

Discretion  of  court,  see  "AppeaL" 

In  criminal  eases,  see  "Criminal  Law." 

Necessity  for  motion,  see  "Appeal." 

In  computintr  tiu^e  for  Sling  motion  for  new 
trial,  an  mterrening  Sunday  must  be  indoded. — 
Van  Lear  v.  Kansas  Trip-Hammer  Brick  Wore* 
(Kan.  Sup.)  1134. 

Plaintiff  could  be  re<ialred  to  elect  to  take 
judgment  for  a  reduced  sum  or  submit  to  a  new 
trial— Union  Pac  Ry.  Co.  t.  Mitchell  (Kan. 
Sup.)  244. 

Where  the  verdict  is  not  approved  by  the 
court,  a  new  trial  should  be  granted,  altsoogfa 
there  have  been  three  prior  dlaagreementa. — 
Richolson  v.  Freeman  (Kan.  Sup.)  772. 

Where  the  jury  have  found  against  the  weigbt 
of  evidence,  a  new  trial  is  properly  granted. — 
Cherokee  &  P.  Cioal  &  Mining  Co.  v.  Stoop 
(Kan.  Sup.)  766. 

Under  section  3402,  subd.  3,  where  assign- 
meuts  and  specifications  of  error  are  omitted 
from  the  statement  on  motion  for  new  trial,  it 
may  be  disregarded.— Gill  t.  Hecht  (Utah)  Q2&. 

It  is  in  the  discretion  of  the  court  to  refuse 
amendments  adding  specifications  of  error  to  the 
statement  on  new  trial.— Oill  r.  Hedit  (Utah) 
628. 

An  order  granting  a  new  trial  as  to  oertain 
issues  only  should  state  in  terms  the  issuos  to 
be  retried.— Mountain  Tunnel  Gravel  Min.  Co. 
V.  Bryan  (CaL)  410. 

Service  of  case  on  motion  for  new  trial  hdd 
to  have  been  made  within  the  time  allowed  by 
orders  of  the  court  extending  the  same.— St 
Louis  &  S.  F.  Ry.  Co.  v.  Stevens  (Kan,  App.) 
434. 

An  order  granting  a  new  trial  does  not  va- 
cate the  judgment  until  the  order  becomes  final 
by  failure  to  appeal  or  by  affirmance  on  appeal. 
—Pierce  v.  Birkholm  (Cai.)  205. 

ITon  Oompos  Mentis. 

See  "Insanity." 

NONKBGOTIABIiE  INSTRXT- 
MENTS. 

A  third  person  writing  his  name  on  the  back  of 
a  nonnegotiable  note  either  before  or  after  ddir- 
ery  becomes  a  guarantor. — Rogers  v.  SdtoIeDbTiii 
(Cai.)  899. 

Notes. 

See  "Negotiable  Instrnments." 

Notice. 

Of  anieal,  see  "Appeal." 

Of  assignment,  see  "Assignment  for  Benefit  of 

Creditors." 
Of  claim  for  lien,  see  "Mechanics'  Uens." 


Of  nonpayment  see  "Negotiable  InstrumentsJ' 


To  pnrchaaer,  see  "Vendor  and  Purchaser, 
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SOVAXION. 

One  MeUng  a  release  from  NabUii7  becanae  of 
a  novation  must  show  the  nndertaking  with  the 
creditor  and  agreement  to  dlBcbarge  from  liabil- 
ity.—Lowe  T.  Blum  (Okl.)  1003. 

KX7ISANCB. 

Obetmction  of  navisable  river,  see  "Navigable 
WatMS." 

Munidpal  corporation  may  sue  in  its  own 
name  to  enjoin  a  nuisance  in  its  streets. — City 
and  County  of  San  Francisco  v.  Buckman  (Gal.) 
896. 

Digging;  into  and  tearing  up  a  street  unlawful- 
ly is  a  nuisance,  within  Civ.  Code,  !  3479.— City 
and  County  of  San  Frandsco  v.  Backman  (CaL) 
896. 

Objections. 

Bint  raised  on  appeal,  see  "Appeal." 
OITICXi  AND  OFFICEB. 

Bank  ofBcets,  see  "Banks  and  Banking." 

Corporate  officers,  see  "Corporations." 

County  officer,  see  "Counties." 

Liability  of  snre^  on  sheriff's  bond,  see  "Sher- 
iffs and  Constables." 

Of  school  districts,  see  "Sdiools  and  School  Dis- 
tricts." 

Right  of  woman  to  bold  office,  see  "Schools  and 
School  Districts." 

State  officers,  see  "States  and  State  Officers." 

Bank  commissioners  cannot  be  removed,  un- 
der Pen.  Code,  {  772.— KUbum  v.  law  (Cal.) 
olo. 

An  accusation,  under  Pen.  Code,  J  772,  for 
the  removal  of  an  officer,  is  a  crimmal  proceed- 
ing.\-Kilbnm  v.  Law  (Cal.)  616. 

Offset. 

See  "Set-Off  and  Counterdaim." 


OliEOMABGASINE. 

A  dty  cannot  license  a  sale  of  oleomargarine 
irrespective  of  Act  April  12,  1893,  providing  for 
a  sale  in  marked  packages  only. — Haines  v.  Peo- 
ple (Colo.  App.)  1017. 

Opinion  Evidenoe.  • 

Sm  '<Bvidence." 

Orders. 

Appealable  orders,  see  "AppeaV 

Ordinance. 

See  "Munidpal  Corporations." 

PABBNT  Ain>  CHILD. 

See,  ako,  "Infancy." 

Under  Rev.  St  g|  2483,  2534,  a  temporary  or- 
der for  the  custody  of  a  minor  child  may  be  is- 
sued by  the  judge  of  the  district  court.— In  re 
Miller  (Idaho)  870. 


Parish. 


See  "Oomitiea." 


See 


Parol  Contract. 

"Frauds,  Statute  of." 


Parol  Bvldenoa. 

See  "Bvidenoe." 

PARTIES. 

On  appeal,  see  "Appeal." 

To  action  on  note,  see  "Negotiable  Instruments." 

To  fotedoenre  proceedings,  see  "Mortgages." 

Comp.  Laws  1884,  M  1890-92,  in  regard  to 
intervention,  relate  only  to  actions  at  law.— 
Union  Trust  Co.  of  New  York  v.  AteUson,  T. 
&  8.  F.  B.  Co.  (N.  M.)  701. 

Under  Code  Civ.  Proc.  §  22,  it  was  proper  to 
permit  the  assi^ee  of  an  account  to  be  substi- 
tuted as  plaintiff  after  the  action  had  com- 
menced, and  to  prove  the  assignment,  though 
it  was  not  pleaded. — Campbell  v.  Irvine  (Mont) 
626. 

An  action  by  a  state's  attorn^  in  his  own 
name  on  a  county  treasurer's  bond  can  be 
amended  by  substituting  the  county  as  plaintiff. 
—Hume  V.  KeUy  (Or.)  380. 

In  an  action  against  a  landlord  for  breach  of 
a  contract  to  furnish  water  for  irrigation,  tbe 
landlord  cannot  bring  in  as  a  party  a  corpora- 
tion which  had  agreed  to  furnish  him  water. — 
Knowles  v.  Leggett  (Colo.  App.)  164. 

Where  a  city  is  sued  by  an  incorrect  name, 
but  answers,  and  goes  to  trial,  and  judgment  is 
rendered,  without  objection,  against  it  in  its 
proper  name,  any  error  is  waived.  —  CSty  of 
Kingfisher  v.  Pratt  (Okl.)  1068. 

Defect  of  parties  pilaintiff  cannot  be  first 
urged  on  appeal. — Jenkins  v.  ColombUi  Land  tc 
Improvement  Co.  (Wash.)  328. 

PARTITION. 

A  husband  making  improvements  on  land  In 
which  his  wife  is  a  part  owner,  under  the  be- 
lief that  the  land  belongs  to  her,  cannot  recover 
the  value  of  the  improvements  in  an  action  by 
the  other  tenant  in  common  for  partition. — Leake 
V.  Hayes  (Wash.)  48. 

Right  of  tenant  in  common  in  partition  pro- 
ceedings to  recover  taxes  on  the  land  paid  by 
bim  while  in  possession. — Leake  v.  Hayes 
(Wash.)  4& 

Right  of  tenant  in  common  making  improve- 
ments on  the  common  estate  to  recover  therefor 
in  partition.— Leake  v.  Hayes  OiV'ash.)  48. 

Liability  in  partition  of  a  tenant  in  common 
for  rental  of  tne  common  estate,  where  he  en- 
ters on  the  estate,  which  at  the  time  yielded 
no  crop,  and  improved  it  so  as  to  make  it  pro- 
ductive.— Leake  v.  Hayes  (Wash.)  48. 


PARTNERSHIP. 

Mining  partnership,  see  "Mines  and  Mining." 

Contract  construed,  and  held  to  create  a  part- 
nership for  the  sale  and  development  of  mining 
claims.— Haskins  v.  Curran  (Idaho)  559. 

One  partner  has  power  to  execute  a  chattd 
mortgage  in  the  firm  name  to  secure  a  firm  debt 
—West  Coast  Grocery  C!a  v.  Stinson  (Wash.) 
85. 

An  insolvent  partnership  conld  transfer  its 
entire  property  to  pay  an  individual  debt  of  a 
member.— Myei  8  v.  Tyson  (Kan.  App.)  91. 

Evidence  of  the  amount  of  purchases  was  not 
admissible  to  show  whether  there  was  a  profit 
or  a  loss,  in  the  absence  of  evidence  of  the 
amount  of  sales  or  of  the  prices  charged  for 
goods  sold.— Taggart  v.  Bnndick  (Kan.  Sup.) 

Members  of  a  firm,  appropriating  partnership 
property   in   payment  of  debts  for  which   the 
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partnetB  bo  actiog  were  alone  liable,  are  liable 
to  the  other  partner  for  his  share  or  the  funds 
ao  appropriated.— Patrick  ▼.  Weston  (Colo.  Sup.) 
446. 

On  express  promise  by  a  partner  to  repay  to 
another  his  share  of  advances  made  by  the  latter 
for  the  firm,  *he  amount  can  be  recovered  in  an 
action  at  law  without  dissolution  or  accounting. 
— Haskins  v.  Curran  (Idaho)  569. 


See  "Pledge.* 


^twn. 


PAYMENT. 

Effect  of  payment  of  usury,  (see  "nsnry." 

Evidence  examined,  and  held  insufficient  to 
support  a  plea  of  payment. — Edmunds  ▼.  Black 
(Wash.)  330. 

The  lapse  of  27  years  raises  a  presumption 
of  payment  of  notes  which  is  not  overcome  by 
the  fact  of  the  nonresidence  and  absence  of  the 
payee.— Courtn^  t.  Standenmayer  (Kan.  Sup.) 

Penalties. 

Penalties  and  liquidated  damages,  see  "Dam- 
ages." 

Penitentiary. 

Appromiation  for,  see  "States  and  State  Offi- 
cers.* 

Performanoe. 

Of  contract,  see  "(Contracts." 

Personal  Iixltules. 

6e«  -OarriMs";  "Counties";  "Damages";  "Death 
by  Wrongfnl  Act";  "Highways";  "Horse  and 
Street  Railroads";  "Master  and  Servant"; 
"MunidpalCotporations";  "Negligence":  "Rail- 
road Companies." 


PetttLoii. 


See  "Pleading." 


PliEADOfQ. 

Aaslgnment,  see  "Assignment." 

Harmless  error  in  rulings  on,  see  "Appeal." 

In  action  on  bills  and  notes,  see  "Negotiable  In- 
struments." 

on  contract,  see  "Contracts." 

In  particular  actions  and  proceedings,  see  "Ac- 
count Stated";  "Attadiment";  ''Creditors' 
Bill";  "Death  by  Wrongful  Act";  "Ejectment"; 
"Malicious  Prosecutiotf';  "Quieting  Title— Re- 
moval of  Cloud";  "Quo  Warranto*';  "RepleT- 
in." 

Negligence,  see  "Negligence." 

A  count  expressly  abandoned  cannot  thereaft- 
er be  considered. — Denver  &  R.  G.  R.  Co.  t. 
WheaUey  (Colo.  App.)  450. 

In  an  action  against  a  corporation  to  foreclose 
a  mortgage,  it  is  not  necessary  to  specially  plead 
ratification  of  the  execution  of  the  mortgage. — 
Boggs  T.  Lakeport  Agricultural  Park  Ass'n 
(CaL)  1106. 

BM  erroiv  on  the  overruling  of  plaintiff's  mo- 
tion for  judgment  on  the  pleadings,  to  render 
judgment  for  defendant. — Floyd  v.  Johnson 
(Mont)  631. 

The  sufficiency  of  a  petition  cannot  be  ques- 
tioned by  a  n^otion  to  set  aside  a  sheriff's  sale 
under  tht  judgment  rendered  in  the  case. — Bir- 
mingham V  Leonhardt  (Kan.  App.)  996. 

A  statement  in  an  action  for  personal  injuries 
that  a  pending  action  for  the  same  cause  was 


dismissed  after  the  filing  of  a  plea  In  abatement 
alleging  the  pendency  of  said  action  was  a  suffi- 
cient reply  to  said  plea.— Boyle  v.  Great  North- 
em  Ry.  Co.  (Wash.)  344. 

When  copy  of  account  sued  on  is  delivered 
to  adversary,  within  Code  Civ.  Proc  |  454.— 
McCarthy  v.  Mt.  Tecarte  Land  &  Water  (3a 
(Cal.)  391. 

A  complaint  for  goods  sold  and  delivered  fail- 
ing to  allege  the  date  of  sale  and  the  reasonable 
value  or  agreed  price  of  the  goods  is  cured  by 
verdict- Nicolai  Bro.  CJo.  v.  Krimble  (Or.)  866. 

Petitioii  or  eomplaint. 

The  petition  should  not  allege  a  denial  or 
avoidance  of  facts  wMch  may  be  set  up  in  de- 
fense.—Frick  Co.  V.  Carson  (Kan.  App.)  820. 

Subsequent  causes  of  action  may  refer  to  the- 
statement  of  facts  set  out  in  the  first  cause.—' 
Aulbach  v.  Dahler  (Idaho)  322. 

A  complaint  is  not  demurrable  on  the  ground 
of  the  pendency  of  another  action,  unless  sucb 
fact  appears  on  the  face  of  the  oonqilaint — 
Jackson  v.  McAuley  (Wash.)  41. 


Code  Civ.  Proc.  }  430,  does  not  authorise  de- 
murrer on  the  ground  that  complaint  in  an  ac- 
tion to  abate  an  embankment  does  not  allege 
glaintifTs  special  damage  or  interest— Silva  v. 
pangier  ((faL)  617. 

A  joint  demurrer  b^  defendants  is  properly 
overruled  if  the  complaint  is  good  against  any  of 
them.— Rogers  v.  Schulenburg  (CJal.)  899. 

Demurrer  to  the  whole  complaint  is  properly 
overruled  where  one  of  the  causes  of  action  i» 
well  pleaded.— Barbre  v.  (Soodale  (Or.)  378. 

A  general  demurrer  will  be  overruled  if  any 
count  is  sufficient— Palmer  v.  Breed  (Ariz.)  219. 

By  failing  to  demur  to  an  ambignoos  oom- 

{)laint,  the  defect  is  waived — Anlbach  v.  Dab' 
er  (Idaho)  322. 

Objection  that  complaint  is  ambiguous  or 'on- 
certain  is  waived  if  not  raised  by  demnrrer. — 
Silva  T.  Spangler  ((3aL)  6i7. 


Totally  inconsistent  defenses  are  not  aUowable- 
under  the  code  practice. — SeatUe  Nat  Bank  v. 
Carter  (Wash.)  331. 

Defenses  inconsistent  to  the  extent  of  bring 
untrue,  are  not  sufficient  to  put  plaintiff  upon 
proof.— Allen  T.  Olympia  Light  &  Power  Go, 
(Wash.)  55. 

In  an  action  against  a  maker  of  a  note,  al- 
legations in  the  answer  showing  the  nonUaUlitj 
of  the  sureties  should  be  stricken  out  as  imma- 
terial.— Allen  V.  Olympia  Light  &  Power  Ca 
(Wash.)  55. 

In  an  action  to  recover  for  injuries  done  to  an 
irrigating  ditch,  defendant  cannot,  under  a  de- 
nial of  the  right  to  maintain  the  ditch,  prove  its 
illegal  enlargement  or  defective  construction. — 
Tynon  v.  Despain  (Colo.  Sup.)  1039. 

VerlllcAtloB. 

A  'contract  held  sufficiently  pleaded  under 
Code,  i  108,  to  require  a  veriiBed  denial. — Lin>- 
erick  v.  Barrett  (Kan.  App.)  853. 

By  filing  an  unverified  reply  to  an  answer 
setting  up  a  contract  the  execution  and  le^ 
effect  of  the  contract  were  admitted. — ^Limenck 
V.  Barrett  (Kan.  App.)  853. 

Where  the  answer  of  defendant  sets  up  a 
counterclaim  which  is  verified,  it  must  be  talcen 
as  true  unless  the  denial  thereof  is  also  verified- 
— Aiken  v.  Franz  (Kan.  App.)  306. 

The  affidavit  of  an  attorney  verifying  a  plead- 
ing should  show  that  he  has  personal  knowledge 
of  the  facts  stated  therein.— Aiken  v.  Franz 
(Kan.  App.)  306. 
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A  motion  to  amend  an  answer  by  allering  de- 
fect of  partieB  pUintiif  comes  too  late  after  rer- 
dict— Gilland  v.  Union  Pac  Ry.  Co.  (Wyo.)  508. 

An  amendment  to  an  answer  asked  after 
plaintiff  had  introduced  his  testimony  held  prop- 
erly denied  where  it  wonld  have  been  of  no 
•Tail.— Price  T.  Scott  (Wash.)  634. 

The  trial  amendment  of  a  complaint  on  a  judg- 
ment to  show  a  judgment  of  the  supreme  court, 
instead  of  the  cmmit  court,  hdd  not  prejudicial. 
—Edmunds  t.  Black  (Wash.)  330. 

Pleadlnc  and  proof— Varianoe. 

Variance,  in  action  for  commissions,  held  fataL 
— Ghilds  T.  Ptomey  (Mont)  714. 

Acceptance  of  personal  property  In  payment 
may  be  shown  under  a  general  plea  of  payment 
—Edmunds  t.  Black  (Wash.)  330. 

Plaintiff  having  alleged  deceit  as  a  ground  for 
recovery,  judgment  for  him  was  not  sustained 
by  a  findmg  of  mistake. — Hallowell  ▼.  Smith 
(Kan.  App.)  8t». 

In  the  absence  of  demurrer  for  an  amendable 
defect  in  a  pleading,  variance  between  it  and 
the  proof  is  immaterial. — State  Bank  r.  Nor- 
duff  (Kan.  App.)  812. 

A  party  who  sues  on  a  contract  cannot  in  the 
same  action  recover  under  another,  inconsistent 
with  his  pleadings  and  evidence. — Newdl  t. 
Nicholson  (Mont)  180. 

Where  complaint  sets  forth  a  bill  of  items  on 
which  plaintiff  seeks  to  recover,  the  proof  must 
correspond  to  the  allegations.— City  of  Seattle  v. 
Parker  (Wash.)  369. 

Objeotiou  walTsd. 

Variances  cannot  be  urged  for  the  first  time 
on  appeal. — Aulbach  v.  Dahler  (Idaho)  322. 

A  variance  between  the  complaint  and  evi- 
dence cannot  be  first  complained  of  on  appeal.— 
Denver  &  B.  O.  R.  C!o.  v.  Rosuck  (Ck>lo.  App.) 
456. 

Where  no  motion  for  judgment  or  objection 
to  the  introduction  of  testimony  was  made  on 
account  of  a  variance,  it  will  not  be  considered 
on  appeal.  —  Cunningham  v.  Bostwick  ((>>lo. 
App.)  151. 

A  complaint  on  a  mutual  insurance  policy 
Md  not  subject  to  an  objection,  first  raised  on 
appeal,  that  it  did  not  show  the  number  of 
members,  or  the  amount  which  could  be  col- 
lected by  assessment.  —  Great  Western  Mut. 
Aid  Ass'n  V.  Colmar  (Colo.  App.)  159. 

On  appeal  by  plaintiff  in  ejectment,  defend- 
ant, for  the  first  time,  may,  in  order  to  sustain 
the  judgment  raise  the  question  that  the  de- 
scription in  the  complaint  is  fatally  defective. — 
Tracy  v.  Harmon  (Mont)  500. 

Where  no  objection  is  made  to  the  pteading, 
that  a  material  fact  is  found  on  a  defective 
Dleading  is  not  error.— Kimball  v.  Richardaon- 
Kimbail  Cc.  (Cal.)  1111. 


FLEDGIL 

A  pledgee  of  a  note  before  maturity  can  recov- 
er the  full  amount  of  the  note  if  the  makers 
have  no  defense,  but  if  they  have  a  defense,  and 
he  was  not  aware  thereof,  he  can  recover  only 
the  amount  of  his  debt— Bank  of  Claflin  v. 
Rowlinson  (Kan.  App.)  304. 

To  constitute  a  valid  pledge  as  collateral  se- 
curity, the  security  most  be  delivered  to  the  cred- 
itor during  the  lifetime  of  the  debtor. — Heilbron 
V.  Guarantee  Loan  &  Trust  Co.  (Wash.)  932. 

In  replerin  by  the  porehaser  from  the  pledgee 
of  property  pledged,  to  recover  the  property 
from  tlif  pledgor,  who  had  taken  it  nom  hte 
possession,  the  fact  that  he  in  good  faith  claim- 
ed the  absolute  title  will  not  defeat  his  right  to 


T«coT«r  possession   as   owner  of  the   pledgee's 
righta.— Williams  v.  Ashe  (CaL)  68S. 

Where  the  pledgee  sells  the  absolute  property 
in  the  pledge  to  a  bona  fide  purchaser,  the  pur- 
chaser 18  entitled  to  retain  the  pledge  until  the 
original  debt  is  discharged.— Williams  v.  Ashe 
(Cal.)  595. 

Possession. 

See  "Adverse  Possession." 

FOWEBS. 

A  general  dause  in  a  power  of  attorney  must 
be  taken  to  refer  to  the  matter  with  reference 
to  which  the  power  is  specifically  conferred.— 
Smyth  T.  Lynch  (Colo.  App.)  670. 

FRACnOE  IN  dVIL  CASES. 

See,  also,  "Abatement  and  Revival";  "Appear- 
ance"; "Arbitration  and  Award";  "Assump- 
sit"; "Attachment";  "Certiorari";  "Continu- 
ance"; "Costs";  "CJourts";  "Damages";  "Death 
by  Wrongful  Act";  "Discovery";  "Eject- 
ment"; "Evidence";  "Exceptions,  Bill  of; 
"Execution";  "Garnishment":  ''interplead- 
er"; "Judgment";  "Jury";  "Justices  of  the 
Peace";  "Limitation  of  Actions":  "Manda- 
mus"; "New  Trial";  "Parties";  "Pleading"; 
"Quieting  Title— Removal  of  Cloud";  "Re- 
plevin": "Set-Off  and  Counterclaim":  "Spe- 
cific Performance";  "Trespass";  'Trial"; 
"Trover  and  Conversion";  Venue  in  Civil 
Cases";  "Witness";  "Writs." 

The  continuance  of  a  hearing  on  certain  mo- 
tions Is  within  the  discretion  of  the  trial  ^ourt  . 
— Gumey  v.  Steffens  (Kan.  Sup.)  241. 

A  fact  admitted  on  the  hearing  is  not  within 
Code  Civ.  Proc.  {  283,  providing  that  a  stipula- 
tion must  be  filed  with  uie  clerk.— Heame  v.  De 
Young  (Cal.)  1108. 

An  order  for  substitution  of  attorneys  not  asked 
for  at  the  proper  time  will  not  be  tiiereafter 
entered  nunc  pro  tunc— State  v.  Langley  (Wash.) 
875. 

Erroneous  granting  of  motion  without  notice  is 
without  prejudice,  where  motion  to  net  it  aside  is 
filed  and  heard. — Thomas  v.  San  Diego  College 
Co.  (Cal.)  965. 

A  stipulation  as  to  facta  is  admissible  as  an 
admission,  and  is  binding  on  the  conrt — Blankln- 
ship  V.  Oklahoma  City  Light  &  Water  Power 
Cto.  (Okl.)  108a 

iPreferences. 

See  "Assignment  for  Benefit  of  Orediton,"    - 

Prelimiziary  Xx^nnotion. 

See  "Injunction." 

Presumption. 

Of  negligence,  see  "Negligence." 
Of  payment  see  "Payment" 
On  appeal,  see  "Appeal" 

Frincii>al  and  AocessoiT; 

See  "Criminal  Law." 

PRINCTPAT.  AND  AGENT. 

Corporate   agenta,   see   "Corporations." 
Ehnbezzlement  by  agent  see  "Embeszlement** 
Service  of  summons  on  agent  see  "Writs." 


Digitized  by" 


A  salesman  authorized  to  solicit  orders 
not  cancel  contract  after  delivery  of  the  gooda. 
.-Brigham  v.  Hibbard  (Or.)  3^ 

Google 


119P 


PACIFIC  REPORTER,  VoL  48. 


XiVidence  examined,  and  held  snfficient  to  show 
a  ratification  of  an  agent's  contract  hj  his  prin- 
cipal.—Pope  T.  J.  K.  Armsby  Co.  (Cal.)  589. 

An  allegation  that  a  contract  was  made  by 
defendant  is  anstained  by  proof  that  it  waa 
made  by  his  agent. — Boot  t.  Fay  (Arii.)  527. 


trinoifaij  and  subett. 

Liability  of  anrety  on  sherifTB  bond,  see  "Sher- 
iffs and  Constables." 

Sureties  on  notes,  see  "Negotiable  Instru- 
ments." 

One  whose  name  was  signed  to  a  bond  with- 
out authority  was  not  bound  to  make  inquiries. 
—Smyth  T.  Lynch  (Colo.  App.)  870. 

Mere  silence  of  one  whose  name  was  signed 
to  a  bond  without  authority  held  not  to  consti- 
tute ratification. — Smyth  ▼.  Lyodt  (Colo.  App.) 
67a 

Under  a  declaration  on  a  bond  in  general 
terms  it  may  be  proTed  tiiat  a  defendant  who 
did  not  sign  the  bond  ratified  ttie  affixing  there- 
to of  his  name  by  anotiier.— Smyth  ▼.  Lynch 
(Colo.  App.)  670. 

One  who  ratified  the  affixing  to  a  bond  of  his 
signature  as  surety  was  bound  thereby,  though 
no  consideration  passed  to  him  at  the  time  of 
ratificatioa.— Smyth  v.  Lynch  (Colo.  App.)  670. 

Where  a  bond  recites  that  it  waa  ^Ten  under 
contract  duly  entered  into,  the  sureties  are  es- 
„    '  to  dispnte  its  Talidity.— Price  t.   Scott 
^ash.)  634. 

Proof  of  a  Judgment  against  a  principal  on  a 
bond  br  a  contractor  to  a  school  mstrict  for  the 
protection  of  mechanics  and  material  men  is 
prima  facie  sufficient  for  judgment  against  the 
sureties.- Ihrig  ▼.  Scott  (Wash.)  63a 

Where  a  surety  gives  a  mortgage  to  secure  a 
contract  and  a  note  not  connected  with  the  con- 
tract, the  discharge  of  the  mortgage  as  to  the 
contract  will  not  discharge  it  as  to  the  note. — 
Parke  &  Lacy  Co.  t.  White  River  Lumber  Co. 
(CaL)202. 

Priorities. 

Between  lien  and  mortgage,  see  "Medianica' 
Llena." 

Privilege. 

Of  witness,  see  "Witness." 


Privilege  Tax. 


See  "License." 


FBIZB  FIOHTINa. 

To  constitate  prize  fighting  there  must  be  an 
intent  by  the  contestants  to  inflict  bodily  harm 
on  each  other.— State  v.  Purtell  (Kan.  Sup.) 
782. 

It  is  sufficient  if  defendants  engage  in  a  fight 
for  a  prize,  and  the  fact  that  one  was  awarded 
to  each  does  not  prevent  a  conviction. — State 
T.  PurteU  (Kan.  Sup.)  782. 
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Probate. 

"Wills," 


See  "Ooarts.' 
See  "Writs." 


Probate  Ctourts. 
Process. 


PROHIBITION,  WBIT  OF. 

Prohibition  will  not  lie  to  prevent  a  private 
person  fmm  acting. — State  v.  Superior  Court  of 
King  County  (Wash.)  43. 

After  the  court  has  sustained  a  demurrer  to 
a  complaint  to  rettrain  the  enforcement  of  a 
judgment,  prohibition  will  not  issue  to  prevent 
the  court  from  interfering  with  said  jnmrment. 
—  State  V.  Superior  Court  of  King  County 
(Wash.)  43. 

Prohibition  to  prevent  proceedings  before  a  dis- 
trict court  will  not  be  issued  nmess  it  is  clear 
that  it  is  acting  ontside  of  its  Jurisdiction.— In  re 
Miller  (Idaho)  870. 

A  writ  will  lie  prohibiting  the  court  from  pay- 
ing out  money  from  a  fund  deposited  to  await 
the  determination  of  the  snit  pending  an  appeal. 
— State  V.  Superior  0>urt  of  Kmg  County 
(Wash.)  877. 

Prohibition  will  not  lie  unless  the  supreme 
court  has  jurisdiction,  and  the  lower  court  is 
acting  without  authority. — Clifford  t.  Parker 
(Wash.)  717. 

A  writ  will  lie  to  stay  proceedings  in  the  su- 
perior court  in  a  case  where  no  facts  conld  be 
alleged  which  would  give  sudi  coort  Jnrisdiction. 
— Kilbum  V.  Law  (Cal.)  615. 

Prohibition  will  not  issue  when  there  is  an  ad- 
equate remedy  at  law.— B^evue  Water  0>.  t. 
Stockslager  (Idaho)  56a 

Promlaaory  Notes. 

See  "Negotiable  Instrumenta." 

Protest. 

See  "Negotiable  Instruments." 

Pablicatioga. 

Of  ordinance,  see  "Municipal  Corporationa." 
Of  summons,  see  "Writs.'' 

PobUo  Improvemeuta. 

See  "Municipal  Corporationa." 

PUBLIC  LANDS. 

Admissibility    of    patent    in    action    to    Qoiet 
title,  see  "QuleUnsr  TiUe— Removal  of  Cloud." 

An  application  for  purchase  of  tide  lands  un- 
der Act  March  26,  1890,  nnder  an  advertisement 
of  tiie  commissioners  of  February  21,  1696,  is 
not  affected  by  Act  ManA  26,  1896.— Stete  t. 
Forrest  (Wash.)  51. 

An  application  nnder  Laws  1895,  c.  178,  to 
purchase  tide  lands,  should  be  accompanied 
with  the  plat  and  the  field  notes. — State  v.  For- 
rest (Wash.)  51. 

In  mandamus  to  compel  the  land  commission- 
er to  accept  an  application  for  purchasing  tide 
lands  under  Laws  1885,  c.  178,  the  allegation 
that  the  applicant  presented  a  duly-certified  plat 
of  the  survey  with  the  field  notes  is  suflicient. — 
State  V.  Forrest  (Wash.)  51. 

Homestead  entry  may  be  mortgaged  before  is- 
suance of  patent— Orr  v.  Ulyatt  (Nev.)  916. 

Where  the  patentee  of  land  as  a  government 
homestead  conveys  it,  on  a  subsequent  recon- 
veyance to  him  the  land  is  divested  of  its  home- 
stead qualities.— De  Lany  v.  Knapp  (Ol.)  588. 

The  heirs  of  a  deceased  timber-cultnre  claim- 
ant are  to  be  determined  by  the  laws  of  the 
state  in  which  the  land  lies. — Cooper  t.  Wilder 
(Cal.)  591. 

Heiis  of  one  who  entered  land  aa  a  timber- 
culture  claim  taka  as  donees  from  th».  United 
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States,  and  not  by  descent— Cooper  t.  WQder 
(Cal.)  691. 

Whether  land  ia  "aiiitable  for  cnltimtlon," 
within  Const,  art  17.  i  3,  allowing  state  land  to 
be  granted  to  actmil  settlers  only,  is  a  qneation  of 
fact— Albert  v.  Hobltr  (Cal.)  1104. 

Land  ia  "suitable  for  cultiTation,"  within 
Const  art  17,  {  3,  though  it  does  not  produce 
"ordinary  agricultural  crops  in  average  quanti- 
ties."—Albert  V.  Hobler  (Cal.)  1104. 

Tide  lands,  where  there  are  no  abutting  up- 
land owners  or  improvers,  are  subject  to  sale 
under  Act  March  26,  1890.— State  v.  Forrest 
(Wash.)  51. 

The  state  cannot  assert  title  to  land  situated 
below  the  line  of  ordinary  high  tide,  but  within 
the  meander  line,  patented  by  the  United  States. 
—Cogswell  V.  Forrest  (Waah.)  1098. 

The  ofBcial  survey  of  a  Mexican  land  grant, 
after  oonfirmatioa  by  congress,  is  conclusive  on 
collateral  attack. — Colorado  Fuel  Co.  v.  Max- 
well Land-Grant  Co.  (Colo.  Sup.)  656. 

PnnJHhTBMit. 

Poor  contempt  see  "Contempt" 

Quantom  Memlt. 

See  "Aasumpalt.'' 

Quiet  Enjoyment. 

See  "Covenanta." 

QUlETLira  TITIiE  —  BEM O VAL 
OP  OLOXJD. 

See,  also,  "Ejectment" 

Under  Code  Civ.  Proc.  1887,  I  255,  plaintiff 
need  only  allege  that  he  is  the  owner  in  fee 
simple  and  in  possession,  without  defining  the 
adverse  claim  which  he  seeks  to  have  determined. 
— Amter  v.  Gonlon  (Colo.  Sup.)  1002. 

Where  the  statute  makes  a  tax  deed  prima 
facie  evidence  of  title,  a  complaint  alleging  that 
a  tax  deed  is  regular  on  its  face  sufficiently 
shows  its  apparent  validity.— Day  v.  Schnider 
(Or.)  650. 

In  a  suit  to  cancel  a  tax  deed,  naming  in  the 
complaint  several  reasons  why  it  is  invalid  is 
not  a  joinder  of  several  causes  of  suit — Day  v. 
Schnider  (Or.)  650. 

Where  plaintiff  claims  under  a  deed  from  a 
corporation,  the  articles  of  incorporation  are  ad- 
missible.— (>>lorado  Fuel  Co.  v.  Maxwell  Land- 
Grant  Co.  (Colo.  Sup.)  656. 

Certain  patents  from  the  government  to  the 
grantees  of  Mexican  land  grants,  and  mesne 
conveyances  thereunder,  held  admissible. — Col- 
orado Fuel  Co.  v.  Maxwell  Land-Grant  Co. 
(Colo.  Sup.)  556. 

Qni  Tarn  and  Penal  Actions. 

Action   to   recover   penalty    for   disposing    of 
mortgaged  chattels,  see  "Chattel  Mortgages." 

QUO  WABBAITTO. 

Juisdietion  of  court  of  appeals,  see  "Oourts." 

A  petition  in  quo  warranto  against  a  county 
treasurer  held  to  state  a  cause  of  action. — State 
V.  Kelly  (Kan.  App.)  299. 

A  county  attorney  held  a  proper  person  to 
prosecute  a  quo  warranto  proceeding. — State  v. 
Kelly  (Kaa  App.)  299. 

An  action  to  enjaiu  one  from  taking  an  office 
did  not  preclude  an  action  for  quo  warranto 


against  him  after  he  had  taken  the  office.— 
Snow  V.  Hudson  (Kan.  Sup.)  260;  Sante  v.  Bd- 
wards.  Id. 


tLATLBOAD  COMPANIES. 

See,  also,  "Carriers";  "Corporations";  "Emi- 
nent Domain";  "Horse  and  Street  Rail- 
roads"! "Master  and  Servant" 

An  indictment  under  Pen.  Code,  f  218  [St 
1891,  p.  283]  for  throwing  a  switch  with  in- 
tent to  derail  a  passenger  train  "and"  board- 
ing a  passenger  train  with  intent  to  rob,  held 
not  bad  for  duplicity.— People  v.  Thompson  (Cal.) 
748. 

Rev.  St  n.  S.  §  5263,  prohibits  a  raihroad 
company  from  granting  an  exclusive  franchise 
along  its  right  of  way  to  any  telegraph  com- 
pany.—Union  Trust  Co.  of  New  York  v.  Atchi- 
son, T.  &  B.  F.  R.  Co.  (N.  M.)  701. 

The  right  of  a  telegraph  company  to  establish 
lines  on  the  right  of  way  of  a  railroad  in  the 
hands  of  a  receiver  may  be  adjudicated  ia  the 
foreclosure  proceeding.  —  Union  Trust  Co.  of 
New  York  v.  Atchison.  T.  &  S.  F.  R.  Co.  (N, 
M.)  701 

lAmUUtr  fair  MeKltgeBoe. 

NecHgence  cannot  be  presumed  from  the  fact 
of  injury.— Atchison,  T.  &  S.  F.  R.  Co.  v.  Me- 
Farland  (Kan.  App.)  78& 

To  run  a  train  through  a  dty  at  a  greater 
speed  than  that  permitted  by  ordinance  la  neg- 
ligence per  se.— Chicago,  R.  I.  A  P.  Ry.  Co.  v. 
Kennedy  (Kan.  App.)  802. 

Whether  the  rraln  was  running  too  fast  for 
the  safe  ejection  of  a  trespasser  was  for  the 
jury.— Union  Pac  Ry.  Co.  v.  Mitchell  (Kan. 
Sup.)  244. 

Instructions  in  an  action  for  eviction  of  a  tres- 
passer held  properly  to  define  defendant's  lia- 
bility.—Union  Psc.  Ry.  Co.  V.  MitcheU  (Kan. 
Sup.)  244. 

AeeldeBts  at  erossingsa 

Whether  it  was  negligence  for  the  company 
to  maintain  buildings  so  as  to  obstruct  the  view 
of  the  track  fiom  the  crossing,  was  for  IJie 
jury.— Chicago.  R  I.  &  P.  Ry.  Co.  v.  WiUiams 
(Kan.  Sup.)  24& 

Oontributory  negligence  is  not  imptited  as  a 
matter  of  law  to  S  child  10  years  old,  who 
failed  to  look  for  a  train  before  attempting  to 
cross  the  track.— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Koinedy  (Kan.  App.)  8()2. 

Que  who  drove  at  a  trot  over  a  crossing  hdd 
not  guilty  of  contributor  negligence  as  a  mat- 
ter of  law— Atchison,  T.  &  8.  F.  R.  Co.  v. 
Shaw  (Kan.  Sup.)  1129. 

Whether  a  traveler  whose  view  of  the  track 
was  obstructed  should  have  stopped  to  look  be- 
fore attempting  to  cross,  was  for  the  jury. — 
Chicago.  R.  l7i  P.  Ry.  Co.  v.  Williams  (Kan. 
Sup.)  246. 

—  lajuleii  to  persons  om  traek. 

Acqulesence  by  a  railroad  in  the  use  of  Its 
right  of  way  for  foot  travel  Imposes  a  duty  of 
ordinary  diligence  to  avoid  injuring  persons  on 
the  track.— Roth  v.  Union  Depot  Co.  (Wash.) 
641. 

An  engineer  who  saw  a  diild  on  the  track  in 
time  to  have  stopped  the  train  held  guilty  of 
negligence  in  not  stopping  it — Union  Pac  Ry. 
Co.  V.  Ure  (Kan.  Sup.)  77a 

Railroad  company  held  guilty  of  gross  negli- 
gence in  allowing  cars  unattended  to  run  down 
a  grade  over  a  track  used  as  a  pathway. — Roth 
V.  Union  Depot  Co.  (Wash.)  641. 

Evidence  examined,  and  held  suffident  to  go 
to  the  jury  on  the  question  whether  an  en- 
gineer saw  an  infant  standing  on  the  track  be- 
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ton  Ub  train.-^ohii8ton  t.  Atchison,  T.  &  8. 
F.  R.  Co.  (Kan.  Sup.)  228. 

—  Stook  killing  eaaea. 

In  an  action  for  stock  killed  at  a  railway  cross- 
ing;, the  propriety  of  locating  a  depot  a.t  such 
crossing  cannot  be  inquired  into. — Gnicago,  R.  I. 
&  P.  R.  Co.  V.  Clonch  (Kan.  App.)  1140. 

Eridence  examined,  and  held  insufficient  to 
Bhow  liability  of  defendant  for  stock  killed  on 
its  track.— Denyer  &  R.  G.  R.  Co.  v.  Wheatley 
(Colo.  App.)  450. 

Fires. 

A  railroad  company  is  required  to  exercise  only 
ordinary  care  to  prevent  the  setting  of  fires 
by  locomotives.— St  Louis  &  S.  F.  Ry.  Co.  t. 
Hoover  (Kan.  App.)  834. 

ETidence  examined,  and  hdd  sufficient  to  take 
the  case  to  the  jury  as  to  whether  the  fire  de- 
stroying plaintifTs  property  was  communicated 
to  it  by  the  engine  of  defendant. — St.  Louis  & 
S.  F.  Ry.  Co.  y.  Stevens  (Kan.  App.)  434. 

Where  damage  by  fire  was  occasioned  entirely 
by  the   negligence  of  defendant  railway   com- 
any,  it  is  liable  therefor.— St.  Louis  &  8.  F. 
~.y.  Co.  T.  Stevens  (Kan.  App.)  434. 

A  railroad  company  is  not  liable  for  fires  set 
by  an  engine  of  approved  construction,  in  good 
repair,  and  skillfnlly  managed. — Union  Pac.  Ry. 
Co.  V.  Motzner  (Kan.  App.)  783. 

Evidence  examined,  and  held  sufficient  to  sup- 
port a  verdict  against  defendant  for  injuries 
by  fire  set  on  its  right  of  way.— Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Scrafford  (Kan.  App.)  308. 

If  plaintiff  in  an  action  for  damages  resulting 
from  a  fire  recovers,  he  is  entitled  to  an  at- 
torney's fee.— St.  Louis  &  S.  F.  Ry.  C!o.  t. 
Hoover  (Kan.  App.)  854. 

It  is  errtiF  tu  render  judgment  for  an  attor- 
ney's fee  in  an  action  against  a  railroad  com- 
pany for  damages  by  fire  where  no  proof  is  of- 
fered on  the  SQoject.— Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  ScrafEord  (Kan.  App.)  308. 

Evidence  examined  and  held  that  a  moderate 
wind  carrying  fire  from  stacks  set  on  fire  by  an 
engine  was  not  the  proximate  cause  of  injuries 
to  plaintiff's  property. — Union  Pac  Ry.  Co.  v. 
McCoUum  (Kau.  App.)  97. 

One  who,  by  negligence  in  the  use  of  Its  prop- 
erty, has  suffered  damage  by  fire  set  by  a  pass- 
ing engine,  cannot  recover  therefor. — St  Louis 
&  S.  F.  Ry.  Co.  V.  Stevens  (Kan.  App.)  434. 

An  owner  of  land  adjoining  a  railroad  right  of 
way  is  required  to  use  such  care  for  the  pro- 
tection of  hia  property  against  fire  as  an  ordi- 
narily prudent  person  would  use  under  the  cir- 
cumstances.— St.  Louis  &  S.  F.  Ry.  Co.  v.  Ste- 
vens (Kan.  App.)  434. 

Failure  of  one  living  four  miles  from  a  rail- 
road to  surround  his  premises  with  fire  guards 
hdd  not  contributory  negligence  as  a  matter  of 
law. — Union  Pac  Ry.  Co.  v.  McCoUum  (Kan. 
A«).)  97. 

One  granted  permission  to  pasture  cattle  on 
wild  prairie  held  not  a  necessary  party  to  an 
action  for  damages  by  fire. — Gilland  v.  Union 
Pac  Ry.  Co.  (Wyo.)  508. 

The  burning  of  an  orchard  by  fire  communi- 
cated by  a  locomotive  is  an  injury  to  the  land, 
and  the  measure  of  damages  is  the  depreciation 
in  market  value. — St.  Louis  &  8.  F.  Ry.  Co.  v. 
Hoover  (Kan.  App.)  854. 

BAPB. 

Circumstantial  evidence  that  the  charge  was 
the  result  of  a  conspiracy  was  admissible. — ^Peo- 
ple V.  Knight  (CaL)  6. 

In  a  prosecution  for  an  assault  with  intent  to 
commit  rnpe,  the  intent  is  a  question  for  the 
Jury.— Perple  v.  Webster  (Cal.)  1114. 


Prosecutrix  being  nnder  the  age  of  consent;  a 
charge  as  to  whether  she  made  outcry  waa 
properly  refused.— People  v.  Knight  (OaL)  6. 

It  is  error  for  the  court  to  assnme  that  the 
prosecutrix  is  under  the  age  of  consent.— People 
V.  Webster  (CaL)  1114. 

Prosecutrix  in  a  rape  case  could  be  cross-ex- 
amined  as  to  whether  she  had  had  interconiaa 
with  any  other  than  defendant.  —  Peopte  T. 
Knight  (Cal.)  6. 

Batiflcation. 

Of  town  bonds,  see  "Taxation." 
Of  unauthorized  acts  of  agent,  see  "Prfneipa] 
and  Agent." 

of  corirarate  officer,  see  "Corporations.'' 

of  trustee,  see  "Trusts." 

Beal  Aotlou. 

See  "Ejectment";  "Quieting  Ottle— Eemoval  of 
Cloud." 

Beal  Estate. 

See  "Boandaries";  "Deed":  "Baaementa": 
"Mechanics'  Liens";  "Mines  and  Minlns"; 
"Mortgages";  "Public  Lands." 

Beconventioii. 

Se«  "Set-Off  and  Counterclaim." 


BECOBDS. 

Of  chattel  mortgage,  see  "Chattd  Mortgageo.** 

On  appeal,  see  "Am>eaL" 

in  criminal  case,  see  "Criminal  Law." 

The  court  on  '  satisfactory  evidence,  can 
amend  the  records  after  judgment— Kaufman 
v.  Shain  (Cal.)  393. 

Evidence  examined,  and  hM  to  justify  an 
amendment  of  the  records  by  striking  out  an 
order  directing  judgment  of  dismissal. — Kauf- 
n&an  v.  Shain  (Cal.)  39a 

A  form  of  entry  signed  by  the  Judge  is  not  a 
public  record,  the  changing  of  which  is  pro- 
hibited by  Cr.  Code,  S  1863.— Whalley  t.  Tongue 
(Or.)  717. 

Bedemption. 

From  mortgage  sale,  see   'Mortgages." 

BEFEBENGQB. 

Where  a  referee  fails  to  find  on  all  iaraes  ot 
fact  the  court  may  remand  the  cause  to  him 
without  further  consent  of  parties.- Robinson 
▼.  Nelson  (Idaho)  64. 

Where  a  referee  fails  to'  comply  with  the  or- 
der of  reference  the  court  can  compel  a  strict 
compliance  therewith.  —  Robinson  V.  Nelson 
(Ida!ho)  C4. 

A  referee  must  find  specifically  the  facts  and 
the  law.— Walker  v.  Hosack  (Kan.  Sup.)  781. 

BEFOBUATOBIES. 

Act  March  11,  1889,  creating  a  reformatory, 
floes  not  make  the  school  a  state's  prison.— 
Bx  parte  Nichols  (CaL)  9. 

Belease  and  Discharge. 

Of  mortgage,  see  "Mortgages." 

Of  surety,  see  "Principal  and  Sarety." 

BepeaL 

Of  statute,  see  "Statutea." 
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■ee   "Chattel    Mort- 


By    chattel    mortgagee, 
cages." 

Comp.  Laws,  p.  244,  f  6,  relating  to  proce- 
dure, where  piaintifi  fails  to  prosecate,  must 
be  strictly  followed.— Elsberg  t.  Frletze  (N.  M.) 
680. 

Denuuid. 

A  demand  Is  not  necessary  to  make  the  de- 
tention of  plaintiff's  proper^  wrongful,  when 
held  by  an  officer  on  execution  against  a  third 
person.— Burgwald  t.  Donelson  (Kan.  App.) 
100. 

Where  a  petition  alleges  that  defendant  com- 

Sany  is  composed  of  three  persons,  which  is  not 
enied,  a  demand  on  one  of  them  is  sufficient. — 
La  Crosse  Milling  Co.  t.  Williams  (Kan.  App.) 
288. 

If  it  appears  that  a  demand  would  have  been 
onaTailable,  it  need  not  be  shown  to  have  been 
made.— State  Bank  v.  Norduff  (Kan.  App.)  312. 

Fleadlng. 

A  petition  alleging  plaintiff's  ownership  and 
right  of  possession  and  defendant's  wrongful 
detention  as  of  the  time  when  the  action  was 
broDght  is  sufficient,  —  Burgwald  t.  Donelson 
(Kan.  App.)  100. 

Either  party  may  show  any  fact  that  will 
defeat  his  adversary's  lien  or  postpone  the 
same.— State  Bank  t.  Norduff  (Kan.  App.)  312. 

Amendment  of  the  ad  damnum  on  a  showing 
that  it  called  for  a  sum  greater  than  the  actual 
Talne  held  proper.— Antrey  t.  Bowen  (Colo.  App.) 
908. 

Complaint  in  replevin  alleging  that  plaintiff 
"on  and  after"  a  certain  time  was  the  owner  of 
certain  property,  held  sufficient — Williams  v. 
Ashe  (Gal.)  595. 

Xridenoe. 

Evidence  examined,  and  held  sufficient  to  take 
the  case  to  thi  jury.— La  Crosse  Milling  Co.  v. 
Williams  (Kao.  App.)  288. 

In  replevin  by  wife  from  attaching  creditor 
of  husband,  where  the  wife  proves  title  by  gift 
from  husband,  proof  of  husband's  insolvency 
when  gift  was  made  is  admisgible  under  general 
denial. — Burchinell  v.  Butters  (Colo.  App.)  459. 

Defendant  may  introduce  anything  under  a 

Seneral  denial  which  controverts  the  wrongful 
etention  alleged.— Scully  v.  Porter  (Kan.  App.) 
824. 


See  "Pleading," 


Beply. 


BeecJBSlon. 

Of  contract,  see  "Equity." 

to  convey,  see  "Vendor  and  Pnrehaaer." 

BeB  Judicata. 

See  "Judgment." 

Sesultlng  TnuttB. 

See  "Tnists." 

Setnxii. 

EMection  returns,  see  "Elections  and  Totera." 
Of  service  of  process,  see  "Writs." 
To  writ  of  attachment,  see  "Attachment." 
of  halieas  corpus,  see  "Habeas  Corpus." 

On  appeal,  see  "Appeal." 

in  criminal  case,  see  "Criminal  Law." 


BEVIEW,  WBIT  OF. 

A  writ  of  review  will  lie  to  the  dtetriet  oonrt 
where  it  exceeds  its  jurisdiction  In  contempt 
proceedings.- Levan  v.  Third  District  Oonrt 
(Idaho)  674. 

"Revival. 

See  "Abatement  and  Ueviral." 

Bevocation. 

Of  license,  tee  "license." 

BIPABIAN  BIGhHTS. 

See,  also,  "Waters  and  Water  Conrses." 

Accretions  formed  on  the  north  bank  of  a 
river  running  southeast  hdd  to  belong  to  the 
respective  tracts  lying  due  north  thereof.— Mc- 
Caman  v.  Stagg  (Kan.  App.)  86. 


Boada. 

"Highways":    "Municipal 


See    "Easements") 
Corporations."    . 


BOBBEB7. 

Evidence  htid  sufficient  to  warrant  conviction. 
-State  V.  O'Keefe  (Nev.)  9ia 


SAI4B. 

See,  also,  "Fraudulent  Conveyances";  "Vendor 

and  Purchaser." 
Effect  of  statute  of  frauds,  see  "Frauds,  Stat- 
ute of." 
Illegal  liquor  sals,  see  "Intoxicating  Liquors." 
Liability  of  seller  for  negligence,  see     Negli- 
gence." 
Mortgage  or  sale,  see  "Chattel  Mortgages." 
Sufficiency  of  complaint,  see  "Pleading." 

Where  goods  are  sold  to  be  paid  for  on  cer- 
tain conditions,  in  an  action  for  the  price  it  must 
be  shown  that  the  conditions  have  been  fulfilled. 
—Holt  Live-Stock  Co.  v.  Watkins  (Colo.  Sup.) 
121. 

Contract  of  sale  of  machinery  subject  to  test 
held  not  to  pass  title  before  test  made.— Gates 
Iron  Works  v.  Cohen  (Colp.  App.)  667. 

Evidence  hdd  to  sustain  a  finding  that  title 

?>assed    before   delivery.— Kneeland    v.    Renner 
Kan.  App.)  95. 

Evidence  hdd  insufficient  to  show  breach  of 
warranty. — Huston  v.  Peterson  (Kan.  App.) 
101. 

Warranty  construed,  and  hdd  to  warrant  cart 
sold  as  to  workmanship  for  one  year,  with  priv- 
ilege of  havingthe  same,  if  defective,  replaced 
free  of  cost.--Wat8on  v.  Beckett  (Kan.  Aop.) 
787. 

Where  property  was  delivered  on  condition 
that  if  it  was  satisfactory  a  certain  price  would 
be  paid  therefor,  whether  the  condition  was  ful- 
fill^ was  a  question  for  the  jury. — Cannon  v. 
Griffith  (Kan.  App.)  829. 

Damage  and  attorney's  fees  allowed  under 
Gen.  St.  1889,  par.  3892,  do  not  become  due  on 
failure  to  satisfy  a  conditional  sale  note.— Curd 
V.  Howe  (Kan.  App.)  84a 

Where  machinery  was  sold  conditionally  with 
a  guaranty  that  it  would  accomplish  certain  re- 
sults, title  remained  in  the  vendor  until  full 
payment,  but  he  was  not  entitled  to  possession 
till  default  in  payment,  and  the  vendee  wag  not 
bound  "^o  pay  unless  the  guaranty  was  fulfilled. 
— Richarf'son  v  Great  Western  Manufg  Co. 
(Kan.  App.)  809.  -^ 
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Where  goods  are  dellTered  under  a  valid  con- 
tract, the  edler  can  recorer  the  price  without 
fonmal  acceptance.— Briirbam  t.  Uibbard  (Or.) 
S83. 

Evidence  in  an  action  for  price  examined,  and 
held  to  warrant  a  judgment  for  plaintiff. — Colo* 
rado  Iron  Works  v.  Biekenberg  (Idaho)  681. 

SOHOOIiS  ASm  SCHOOIi  DIS- 
TBICTS. 

OfScers  of  a  school  district  cannot  create  a 
district  liability  for  building  a  schoolhonse  un- 
less authorized  by  the  electors. — School  Dist. 
No.  80  y.  Brown  (Kan.  App.)  102. 

The  county  commissioners  cannot  reduce  the 
levy  of  a  school  tax  by  the  school  district— 
Seward  v.  Rheiner  (Kan.  App.)  423. 

Under  Laws  188»-«q.  p.  348,  a  woman  is 
qualified  to  hold  the  office  of  county  superin- 
tendent of  schools.— BuaseD  t.  Guptill  (Wash.) 
840. 

The  proyisions  of  the  school  act  of  March  27, 
1880  applies  to  school  districts  organized  in  cities 
of  10,000  or  more  inhabitants.— Holmes  &  Bull 
Furm'ture  Co.  t.  Hedges  (Wash.)  M4. 

Const  art  8,  i  6,  relating  to  the  indebtedness 
of  school  districts,  does  not  require  legislatiye  as- 
sent to  the  holding  of  an  election  to  increase 
such  indebtedness -Holmes  &  Bull  Furniture 
Co.  T.  Hedges  (Wash.)  944. 

Secondary  Evidenos. 

See  "Byidence." 

Sentence. 

See  "Criminal  Law." 

Separate  Estate. 

Of  married  woman,  see  "Husband  and  Wife." 

SET-OFF  AND  COXTNTEBr 
CIiAIM. 

Set-off  of  nsurious  interest,  see  "Usury." 

Right  to  set  ofE  against  the  assignee  of  a  judg- 
ment a  judgment  subsequently  obtained  deter- 
mined.—Whitehead  T.  Jessup  (Colo.  App.)  1042. 

SHEBIFFS  AND  CONSTABIiES. 

Sufficiency  of  return  to  summons,  see  "Writs." 

Under  Mill's  Ann.  St  f  2794,  a  justice  has  no 
authority  to  appoint  a  special  constable  unless 
some  legal  right  is  liable  to  be  jeopardised.— 
Cunnin^am  y.  Boetwick  (Colo.  App.)  151. 

A  sheriff  is  entitled  to  mileage  under  1  Bess. 
Laws,  1890-91,  p.  174,  8  2,  snbd.  18,  for  tak- 
ing ajprisoner  arrested  without  warrant  to  pris- 
on.—Warner  y.  Fremont  County  (Idaho)  327. 

Sureties  on  s  shentt's  bond  are  not  liable  for  a 
recovery  against  their  principal  under  a  penal 
statute.— State  Bank  v.  Brennan  (Colo.  App.) 
1050. 

Where  a  sheriff  receives  an  affidavit  and  no- 
tice for  foreclosure  of  a  chattel  mortgage.  Held, 
he  must  sell  the  chattels,  notwithstanding  an  at- 
tachment may  be  placed  in  his  hands  thereafter. 
— Blumauer-Frank  Drug  Co.  v.  Branstetter 
adaho)  575. 

A  sheriff  is  not  called  upon  to  determine 
whether  the  chattel  mortgage  under  which  an 
affidavit  and  notice  of  sale  were  issued  is  valid. 
— Blumauer-C>ank  Drug  Co.  v.  Branstetter 
(Idaho)  575. 


Affidavit  and  notice  for  the  foreclosure  of  a 
chattel  mortgage,  under  Rev.  St  1887,  are  pro- 
cess, and  protect  the  sheriff  in  the  execution 
thereof.— Blumauer>Frank  Drug  Co.  t.  Brrnn- 
stetter  (Idaho)  575. 

Slander. 

See  "libel  and  SUiader." 

Societies. 

See  "Buadlng  and  Loan  Aasodation^':  "CSw 
porations." 

Solicitor. 

See  "Attomer  and  OUent" 

Special  Acts. 

See  "Constitutional  Law." 

SPECIFIC  FEBFOmCANGB. 

An  action  will  not  lie  to  enforce  an  entire  con- 
tract ii  any  part-  of  the  consideration  la  iUesal. 
—Beam  v.  Sauvain  (Kan.  Afp.)  982. 

Spixitaons  lilquonk 

Bee  "Intoxicating  Liquors." 

STATE  liEOISIiATUBB. 

Laws  1861,  c.  17,  relating  to  die  convening:  of 
the  legislattire  in  joint  session,  is  directory  only. 
—Snow  V.  Hudson  (Kan.  Sup.)  260;  Same  v. 
Edwards.  Id. 

The  exercise  by  the  legislature  of  Its  power 
over  the  revenues  of  the  state,  within  constitn- 
tionai  limits,  cannot  be  reviewed.— Parks  ▼. 
Ck>mmis8ioner8  of  Soldiers'  &  Sailors'  Home 
(Colo.  Sup.)  542;  Same  v.  People,  Id. 

STATES  AND  STATE  OFFI- 
OEBS. 

Mandamus   to  state   boardo  and   officers,   see 

"Mandamus." 
Risht  of  governor  to  appoint  dty  officer,  see 

"Municipal  Corporations." 

The  erection  of  a  public  building  in  a  certain 
place  will  not  be  enjoined  on  the  ground  that 
if  it  were  erected  in  another  place,  certain  ex- 
penses would  be  saved  to  the  state. — State  v. 
Lord  (Or.)  471. 

Under  Ad  March  21,  1883,  the  state  capitol 
commission  could  sell  warrants  for  par  on  the 
letting  of  a  contract  for  the  building.— State  v. 
McGraw  (Wash  )  176. 

Warrants  may  be  drawn  on  the  capitol  fond  In 
excess  of  the  fund  on  hand  for  compensation  of 
the  capitol  commissioners.- State  v.  (Jook  (Mont) 
928. 

Injunction  will  not  lie  to  enjoin  the  governor 
and  other  state  officers  from  executing  provi- 
sions of  a  law  alleged  to  be  unconstitutionaL— 
State  V.  Lord  (Or.)  471. 

Appropxiatloiia. 

Appropriations  in  excess  of  the  constitutional 
limits  are  void. — Parks  v.  Commissioners  of 
Soldiers'  &  Sailors'  Home  (Colo.  Sup.)  542: 
Same  v.  People,  Id. 

Appropriations  in  excess  of  the  revenue  take 
effect  after  preferred  appropriations,  according 
to  priority  of  date. — Parks  v.  Commissioners  of 
Soldiers'  &  Sailors'  Home  (Colo.  Sup.)  542.- 
Same  v.  People,  Id. 
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In  the  event  of  deficiency,  «mnra(iKtioin  for 
the  expenseB  of  the  ezecutive,  legialatire,  wad 
jndidu  departmenta,  aad  interest  on  public 
debts,  are  entitled  to  preference.— Farlu  t.  Com- 
miasioners  of  Soldiers'  &  Sailors'  Home  (Colo. 
Sup.)  542;    Same  t.  People,  Id. 

State  officers  holdinjg  poaitiona  by  election  or 
appointment,  ?ield  entitl^  to  have  their  salaries 
included  in  the  general  appropriation  bill  — 
Parks  T.  CommiaaionerB  of  Soldiers'  &  Sailors' 
Home  (Colo.  Sup.)  542;   Same  v.  People,  Id. 

That  an  auditor  issues  warrants  upon  a  later 
appropriation,  is  no  defense  to  an  action  by  a 
party  baying  a  prior  right.— Parks  v.  Commis- 
sioners of  Soldiers'  &  Sailors'  Home  (Colo.  8np.) 
642;   Same  t.  People,  Id. 

Where  seyeral  appropriations  of  the  same 
grade  are  made  the  same  day,  and  there  is  a  de- 
ndency,  priority  will  be  given  as  of  the  time  of 
day  when  they  took  effect— Parks  v.  Commis- 
sioners of  Soldiers'  &  Sailors'  Home  (Cok>.  Sap.) 
642;    Same  v.  People,  Id. 

The  penitentiary  and  insane  asylam  have  no 
preference  in  matters  of  appropriation  over  in- 
stitutions, resort  to  which  is  voluntary  on  the 
part  of  the  inmates. — Parks  v.  Commissioners 
of  Soldiers'  &  Sailors'  Home  (Colo.  Sup.)  542; 
Same  v.  People,  Id. 

The  prohibition  of  payment  of  money  from 
the  state  treasury,  nnless  within  two  years  aft- 
er the  appropriation,  does  not  apply  to  disburse- 
ments from  the  state  capitol  Duilding  fund. — 
State  V.  McGraw  (Wash.)  176. 

Ofieera  aad  Aseata. 

The  mining  commissioner  is  entitled  to  his 
salary,  without  reference  to  the  date  at  which 
the  appropriation  took  effect — Parka  v.  Commis- 
sioners of  Soldiers'  &  Sailors'  Home  (Colo.  Sup.) 
642;   Same  v.  People,  Id. 

The  snperiiitendent  of  instruction  is  not  en- 
titled to  receive  the  compensation  attached  to 
ex  officio  offices,  from  two  of  which  he  was  re- 
lieved by  St  1893,  p.  82,  though  appropriations 
for  such  salary  were  made  by  the  legislatnre. — 
Stete  T.  La  Grave  (Nev.)  470. 

Under  Const  art  4,  |  1,  executive  officers  are 
such  as  the  constitutional  convention  deem  in- 
diqiensable,  and  the  legislature,  when  neces- 
sary, aubsequently  create.— Parks  v.   Commis- 


■ioneiB  of  Soldiers'  &  Sailors'  Home  (Ckdo.  Sap.) 
642;   Same  t.  People^  Id. 

The  state  board  of  examiners  are  not  required 
to  pass  on  the  claims  for  services  of  the  members 
of  the  state  capitol  commission.— State  v.  CJook 
(Mont)  928 

Under  Act  1895,  the  state  board  of  equalisa- 
tion can  extend  a  levy  for  the  support  of  the 
state  normal  school  on  the  assessment  for  1895. 
—Parks  V.  Commissioners  of  Soldiers'  &  Sail- 
rs'  Home  (Colo.  Sup.)  642;  Same  v.  People,  Id. 

Statute  of  Frauds. 

See  "Frauds,  Statute  of." 

Statute  of  Limitations. 

See  "Limitation  of  Actions." 

STATUTES. 

Special  laws,  see  "Cobstitutional  Law." 

Where  two  acts  are  enacted  in  a  revision  of 
the  statute,  effect,  as  far  aa  possible,  will  be 
^ven  to  each.— Congdon  v.  Batte  Consolidated 
Ry.  Co.  (Mont)  629. 

One  act  will  not  repeal  by  implication  another 
act  passed  at  the  same  session,  unless  they  are 
irreconcilably  repognant  —  Congdon  v.  Butte 
Consolidated  Ey.  (%.  (Mont)  OSd. 

The  adoption  of  the  Civil  Code  did  not  repeal 
Laws  I860,  p.  92.  in  so  far  as  said  laws  apply 
to  signing  bills  of  exceptions  in  criminal  cases. 
—Van  Houtcn  v.  People  (Colo.  Sup.)  187. 

Laws  1889,  c.  228,  regulating  licensing  sa- 
loons, did  not  by  implication,  repeal  Mills'  St 
{  4403,  snbd.  18.— Canfield  v.  City  of  LeadviUe 
(Colo.  App.)  910. 

Gen.  St  1883,  §  944,  making  one  convicted 
of  crime  iucompetent  to  testify,  was  repealed 
by  Gen.  St.  1883,  pp.  1062,  1()63.— Trackman 
V.  People  (Colo.  Sup.)  662. 

Beoeptlon  of  evldemoa. 

An  independent  provision,  which  did  not  enter 
into  the  general  scope  of  the  act  may  be  uncon- 
stitutional without  invalidating  the  other  por- 
tions.—McGowan  V.  McDonald  (Cal.)  41& 


STATUTES  CONSTKUBD. 


UNITED  STATES. 


CoNsrrroTiOM. 

Art  2.  I  3 143 

Amend.  7 620 

Amends.  13,  14 143 

Statutes  at  Lakob. 

1864,  July  2,  ch.  216,  13 
Stat  356 1039 

1886,  July  30,  ch.  818,  24 
Stat  170 422 

Revisbd  Btatdtm. 

f  886 222 

891 506 

2296  916 

f  2339,  2340 1039 

i  5197,  5198 839 

5263 701 

ARIZONA. 
Bbvubd  Statdtbs  1887. 

Par.  696.  snbd.  1°. 220 

Pars.  2068,  2060 220 

Laws. 

1803,  p.  26,  par.  680 221 


CALIFORNIA. 

C0X8TITUTION  1849. 
Art.  4,  8S  31,  86 418 

COSSTITUTIOS  1879. 

Art  6,  8  19 621 

Art  11.  I  6 516 

Art  11,  I  18 972,  973 

Art.  12,  f  3 418 

Art  17,  I  8 1104 

CoDB  OF  Civil  Pbocbdurs. 


Ch.  14,  tit  11,  pt  3 

8  283   ;.. 

88  337,  339 

8  372 

8  387 

88  430,  434 

8  454  

i  542,  subd.  5 

8  939  

8  963.  snbd.  3 754, 


8  102^  

I  1115  .. 

8  1183  

8  1191  

J  1240 
8  1304,  1396. 
{  1589,  1590. 


.4, 


75.5 
1108 
950 
755 
1111 
617 
391 
tilO 
387 
755 
386 
583 
89t) 

r>m 

602 
510 
613 


1830 201 

1963 756 

2047  418 

2061,  snbd.  4 201 

Civil  Coob. 

164 599 

288 418 

i  296,  299 6'.>5 

805 585 

1917 418 

2010 963 

8  3479 306 

Pbnal  Codb. 

218  748 

332 2 

470 901 

686 404 

772 1,  615 

889 615 

nil  201 

1128 404 

Political  Codb. 

I  11<W 199 

88  1278,  1280,  1281 683 

8  4006 U22 

CiTT  CbARTBRS. 

San  Francisco.  Laws  1856, 
p.  172,  88  95-98.  .^«.....  07a 
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"W01U.«T'8    CONSOUDATIOK    AOT.  I 

Pa«el6, 168 396 

Laws.  { 

1850.  p.  347,  f  32 418  | 

1853,  p.  90,  I  16 418 

1856,  p.  145,  I  71.  Amend- 
ed by  Laws  1865-66,  p. 

436  960 

1856,  p.  172,  8«  95-98.  San 
Francisco  City  Charter..  972 

1862,  p.  199,  j  27 418 

1865--W,  p.  436 9fi0 

1880.  p.  m  §8  1,  3 399 

1883.  p.  299 1122 

1889,  pp.  100-106 9 

1889,  p.  168,  f  12 1125 

1891,  p.  195,  }  2 14 

1801,  p.  283 748 

1891,  p.  298,  S  20.  subd.  4.   8 

1891,  p.  311,  J  41 8 

1801,  p.  312,  f  45 8 

1891.  p.  322,  I  113 8 

1883,  p.  24.  J  22 199 

1895,  p.  207 976,  1122 

1895,  p.  341 ,.  616 

COLORADO. 

COSSTJXnTION. 

Art.2,j7 653 

Art  4,il 642 

Art  6,  S  21 188,  662 

Art.  6,811 5.35 

ArtlO.f  16 542 

Art  16,81 543 

Code  of  Ciyil  Pbooedcre. 

19  92,  117,  146 464 

.8  256  1002 


1885,  p.  43.  88  4.6 

905,  1081,  1032 

1883,  p.  43,  8  7 905 

1885,  p.  230,  8  19 152 

1885.  p.  304.  Amended  by 

Laws  1891,  p.  281 1006 

1885.  p.  395.  Amended  by 

Laws  1880,  p.  474 1012 

1887,  p.  289,  8  10 1004 

1887,  p.  304 1028 

1889,  p.  228,  81 910 

1889.  p.  474 1012 

1891,  p.  Ill,  8  1 912 

1891.  p.  118,  8  4,  subd.  3. .  663 

1S91,  p.  125,  I  2 122 

1891,  p.  132.  I  1 122 

1891,  p.  240,  8  2.  Amend- 
ed by  Laws  1893,  p.  116  553 

1891,  p.  281 1006 

1891.  p.  323,  81 1050 

1893,  p.  64 1032 

1893.  p.  116 553 

1893,  p.  172,  8  45.  Denrer 

City  Charter 1005 

1893,  p.  352,  88  4,  8 1047 

1895.  p.  96 643 


CoDB  OF  Cim.  FaocEDCitB  18S7. 

\  22 626 

73  70« 

322 1004 

542 605 

633 180 

3380 1091 

Civu,  Code  1S95. 
88  592,  3350-3359 

Fbkai.  Code  lti96. 
8  2321  

Political  Code  1895. 

f  410,  subd.  12 , 

I  4656  

Compiled  Laws  1837. 

Page  506,  j  21 , 

Div.  1,  88  rZ,  75. 


924 
1091 


922 
1091 


8  76 
4  388 


Code  1877. 


Code  1887. 


IDAHO. 
Rbtisbd  Statctes  1887. 

?»  2473,  2483,  2534 870 

«S  2609,  2611 322 

88  asoo,  3391,  3396 675 

8  4109 322 

I  4414   64 

Is  44.S2 •  74 

J  4808 192 

;8  5164  674 

I  8301 871 

Laws. 

1800-91,  Tol.  1,  p.  12 191 

1890-91,  Tol.  1,  p.  174,  8  2, 
subd.  18 827 

««3  i  KANSAS. 


460. 

764.. 

1216. 


Div.  6, 
DiT.  6, 
DiT.  6, 

Laws. 

1893,  p.  38 

1895.     State  Capitol  Com- 
mission   


182 
629 
716 
494 
385 

504 
928 


.1001 


260 

Code  of  Civil  Pbocedcrb. 
8  74  311 


Ob:(bbal  Statutes  1838.        '  CossTiitTiojf. 

I  944  662  Art.  15,  8  4 

Obnbbal  Statutes  1883. 

Pages  1062,  1063 662 

-  9!2 1020 

1766 1050 

1797  540 

i8  2151,  2162 1053 

2266 459 

2918 454 

Hill's  Annotated  Statutes. 


108 
638 


853 
239 


Volume  1. 

f  446 215  i 

«487,  491 147 

8  865,  1301 1050 

1461  999 

1467 999,  1021 

1468 1013 

1477  137 

1567 130 

Volume  2. 

I  2794  1.51 

3007  4.59 

3459 1013 

3888  4.54 

4403,  subd.  18 910 

4783  1012 

Citt  Charters. 
Denver.     Laws    1893,    p. 
172.  8  46 ..1006 

Laws. 

1865,  p.  92,  8  3 137,  138 

1879,  p.  99,  5  19 5a'5 

1881,  p.  150,  8  34 5.S3 

1885.  p.  43,  8  1 905 


Civil  Code. 

8  230  987 

8  668 264 

Code  op  Criminal  Fkocedure. 

Art.2 267 

OeitBBAL  Statutes  1889. 

Ch.  23,  art.  17,  8  272....  863 

Ch.  37.  880 230 

Par.  1250  93S 

Par.  1716 232 

Par.  25.33 859 

Pars.  3892.  3916 846 

Pars.  4401,  4641 293 

Par.  6918 268 

Laws. 

1861.  ch.  17. 260 

1872.  ch.  141 769 

1S74,  ch.  94 284 

1874-75,  ch.  8. 280 

1879,  ch.  50,  88  1-3. .  .276,  277 


1879.  ch.  106, 
1889.  ch.  168, 
1889,  ch.  245, 
1893,  p.  188.., 


98. 
13. 
1.. 


260 
769 
284 
686 


MONTANA. 

Constitution. 

Art  12,812 928 


NEVADA. 

Obnbeal  Statutes  1885. 

8  3284 916 

Laws. 

1891,  p.  104 470 

1893,  p.  32 470 

NEVr  MEXICO. 
Cohpiled  Laws  1884. 

PaRe244.S6 690 

88  £390-1892 701 

OKLAHOMA. 

Statl-tes  1898. 

8  2078 1075 

8  6073 a067 

Laws. 
1880,  ch.  18,  art  15 106S 

OREGON. 
Conbtitdtiow. 

Art  1,  8  11 »47 

Cbiminal  Codb. 

8  1853 718 

Hill's  Code,  1887. 
Volume  1. 
8  303.  Amended  by  Laws 

1805,  p.  59 482 

18340-342 380 

I  657 384 

i  899  171 

I  1047  661 

I  1777 167 

I  2011  947 

Volume  2. 

f  2781 171 

i  3137 1«$2 

8  3276 eo8 

Laws. 
1895,  p.  59 482 

UTAH. 

Constitution. 

Art  8,88  1.7 920 

Art  24.89 920 

CoifPiLBD  Laws  I8T6. 
8  1091  .......^TM ..62S 
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CoiUTLaD  Laws  1888. 

I  2606   620 

{  3246 112 

{  3402   626 

is  3455,  3458 100 

I  3632  620 

i  3635   106,  620 

liAwa. 

1800,  p.  68.  f  1 119 

1800.  p.  64.  i  13 119 

1892,  ch.  44 620 

WASHINGTON. 

CONSTITUTIOS. 

Art.  1,  I  22 376 

Art.  6,  I  2 944 

Art.  8,|4 176 

Art.  8,86 944 

Art.ll,J8 27 

Art.  12,111 939 

Art  17,12 1098 

'  Hill's  Statutes  akd  Cobes. 

Code  of  Procedure. 

125  635 

143 886 

168 887 

429   841 


!  460 1101 

486 22 

619 25 

664,  665 890 

736   638 

758  57 

973   17 

8  1204,1239 15 

I  1363   376 

U  1393,  1394 938 

8  1468 635 

8  1646 639 

Penal  Code. 
8  52  881 

Oeneral  Stnlutes. 
8  833.  Amended   by  Laws 

1893,p.34,86 38 

i  657 636 

I  776  840 

776,  par.  9 638 

856  340 

1309 879 

8  1656 35 

8  1668  345 

8  2415 345,  346 

I  2754 888 

8  3049 376 

Laws. 
1887-88,  p.  15 633 


18S9-90,  p.  348,  8  58 944 

1889-90.  p.  348.  8  78 840- 

1889-90.   p.  431,   88  1,  4, 

11-13   61 

1893,  p.  16 892 

1893,p.84,86 38 

1893,  p.  112 27 

1893,  p.  127,  8  15 37 

1893,  p.  130 27 

1893,  p.  151,  88  6,  7 33 

1893.  p.  428.  81 3-^1 

1893,  p.  435 884 

1893,  p.  462 176 

1893,  cTi.  61,  8  8 27 

1893,  ch.  95 364 

1893,  ch.  132,  8  2 21 

1895,  p.  105 176^ 

1896.  p.  128,  <4 890 

1895.  p.  191 176 

1895,  ch.  170 647 

1895.  ch.  178,  88  68,  103, 

106 ...V.     61 


WYOMING. 

RiTigED  Statdtes  1887. 
88  2519,  2622.  Amended  by 
Laws  1895,  ch.  89 7» 

Laws. 
1886,  ch.  89 79- 


Stay. 

See  'XSontinnanee." 

Stealing. 

See  "BSmbeBsIement":   "Larceny";  "Bobbery." 

Stiptilatlozus. 

See  "Practiee  In  CItU  Oaaee." 

Stock. 

Corporate  stock,  see  "Corporations." 
Killed   or   injnried   by    locomotiTe,    see   "Bail- 
road  Companies." 
SIkipment  by  carrier,   see  "Carriers." 

Street  Ballroads. 

See  "Horse  and  Street  Bailioadi.'* 

Streets. 

See  "Highways." 

ST7BB0GATI0N. 

To  rights  of  pledgee,  see  "Fledge." 

A  creditor  held  subrogated  to  the  lien  of  a 
frandulent  grantee  who  bad  nsed  personalty  in 
paying  off  a  lien  on  the  land  of  the  fraudulent 
grantor.— Morrell  t.  Miller  (Or.)  490. 

Subscription. 

To  corporate  stock,  see  "Corporationa." 

Suit. 
Bee  "Action." 


See  "Writs." 


Summons. 
Supersedeas. 

See  "Appeal." 

Supplementary  Proceedings. 

See  "Execution." 


Supreme  Ckmrt 

See  "Courts." 

Suretyship. 

See  "Principal  and  Surety." 

SURFACE  WATEB. 

In  an  action  to  abate  the  flowing  of  an  alleg- 
ed private  way,  plaintiff  need  not  allege  any 
special  damages  not  common  to  the  pubUc— 
SUva  y.  Spangler  (CaL)  617. 

Suspension. 

Of  attorney,  see  "Attorney  and  Client." 

TAXATION. 

By  dty,  see  "Municipal  Corporations." 

Of  costs,  see  "Costs." 

Right   of   ctnnty    to    rednce    school   tax,    see- 

"Schools  and  School  Districts." 
Tax  deed  as  cloud  on  title,  see  "Quieting  Title 

— Remoral  of  Cloud." 

The  penalty  and  interest  collected  upon  city 
taxes  levied  for  the  benefit  of  a  dty  belong  to- 
the  city.— State  r.  Mish  (Wash.)  40. 

Neither  the  county  derk  nor  the  county  com- 
missioners have  authority  under  Gen.  St.  1889, 
par.  8918,  to  add  to  the  valuation  of  property 
listed  for  taxation  or  place  other  properly  on  the 
roll  without  notice.— Dykes  v.  Lockwood  Mortg. 
Co.  (Kan.  App.)  268. 

A  judgment  has  no  situs  for  taxation  apart 
from  the  domicile  of  the  owner.— Dykes  v. 
Lockwood  Mortg.  Co.  (Kan.  App.)  268. 

Where  the  county  board  is  unable  to  com- 
plete the  equalization  within  the  statutory  time, 
the  county  court  may  complete  the  work  at  an 
adjourned  session  the  week  after  the  adjourn- 
ment of  the  equalization  board. — Godfrey  v. 
Douglas  County  (Or.)  171. 

That  certain  assessments  were  equalized  by 
the  county  board  held  not  to  show  that  another 
assessment  was  also  equalised. — Godfrey  T.- 
Douglas County  (Or.)  171.  ^  j 

Digitized  by  VjOOQIC 


II98 


PACIFIC  HEPOK*BR.  VoL  48. 


Evidence  held  insufficient  to  show  that  land 
pnrchased  by  the  county  at  a  tax  sale  waa  re- 
offered  for  sale. — Charlton  t.  Kelly  (Oolo^  App.) 
455. 

Under  Mills'  Ann.  St.  5  3888,  lands,  after  be- 
injj  first  offered  for  sale  for  delinquent  taxes 
without  being  sold,  must  be  ofEered  from  day 
to  day  until  the  sale  is  concluded,  and  the 
county  cannot  become  the  purchaser  thereof  ex- 
cept in  default  of  bidder8.--CbarIton  t.  Toomey 
(Colo.  App.)  454. 

A  county  cannot  collect  from  the  owner  for 
publishing  a  delinquent  tnx  list  a  sum  in  excess 
of  the  actual  amount  paid  therefor.— Truesdell 
T.  Peck  (Kan.  App.)  990. 

Where  a  tax  deed  under  which  plaintiff  in 
ejectment  holds  is  adjudged  invalid,  be  is  en- 
titled to  recover  the  amount  of  taxes  paid,  with 
interest  and  costs.— Booge  v.  Ritctiie  (Kan.  App.) 
1144. 

A  tax  deed  held  not  invalid  because  part  of  the 
taxes  were  levied  for  the  preceding  year,  but 
not  extended  on  the  tax  rolls  for  that  year.— 
Walker  v.  Douglas  (Kan.  App.)  1143. 

The  collection  of  taxes  will  not  be  enjoined 
nnless  the  property  is  exempt  or  the  taxes  were 
levied  byjersons  not  authorized.— Seward  v. 
Rheiner  (Kan.  App.)  423. 

Tenancy  £rom  Tear  to  Tear. 

See  "Landlord  and  OTenant." 

TESANCT  IN  COMMON. 

See,  also,   "Partition." 

In  mines,  see  "Mine*  and  Minins." 

A  tenant  ra  common  in  a  junior  mining  claim 
cannot  buy  iu  a  senior  con&icting  location,  and 
assert  it  against  his  cotenant.— Franklin  Min. 
Co.  V.  O'Brien  (Colo.  Sup.)  1016. 

WhMe  two  cotenants  convey  a  conflicting  claim 
which  they  have  purchased  to  a  corporation  of 
which  they  own  all  the  stock,  they  cannot  there- 
by defeat  the  right  of  another  cotenant  to  the 
benefits  of  their  purchase  of  the  conflicting  claim. 
—Franklin  Mini  Co.  v.  O'Brien  (Colo.  Sup.) 
1016. 

Extractiug  ore  from  a  vein  on  a  mining  claim 
by  a  part  owner,  from  its  own  shaft  on  another 
claim,  and  for  its  own  benefit,  is  assuming  exclu- 
sive ownership,  as  against  its  cotenant,  and  may 
be  enjoined  by  the  latter.  —  Anaconda  Copper 
Min.  Co.  V.  Butte  &  B.  Min.  Co.  (Mont)  82C 

Testament. 

See  "Wills." 

Testimony. 

See  "Evidence";  "Witness." 

Theft. 

See  "Embezzlement";  "Larceny";  "Robbery." 

Tide  Lands. 

See  "Public  Lands." 

TIMSi. 

Of  taking  appeal,  see  "Appeal" 

To  file  motion  foi  new  trial,  see  "New  Trial." 

When  the  last  day  for  pleading  falls  on  Sun- 
day, that  day  is  to  be  excluded. — Pemberton  r. 
Doiyea  (Ariz.)  220. 

Title. 

See  "Ejectment";  "PubBc  Lands";  "Quieting 
Title— Removal  of  Clond." 


Tasc  title,  see  "Taxation." 

To  support  ejectment,  see  "Ejectment.'' 

trover,  see  "Trover  and  Conversion.* 

TORTS. 

See,  also,  "Death  by  Wrongful  Act";  "False 
Imprisonment";  "Intoxicating  Liquors";  "Li- 
bel and  Slander";  "Malicions  Proaecntioa"; 
"Negligence";  "Treepaas";  "Trover  and  Con- 
version." 
Liability  of  county,  see  "Counties." 
Measure  of  damages,  see  "Damages." 

Liability  of  an  architect  for  disclosure  of  the 
owner's  intetitioc  to  erect  a  proposed  building  for 
loss  of  rent  by  the  own«  from  the  vacation  of 
the  building  in  place  of  which  the  new  bnildlnc 
is  to  be  constructed. — Havens  v.  Doaahae  (GaU 
962. 

TOWN&. 

See,  also,  "Counties";  "Highways";  "Munic- 
ipal Corporations";  "Schools  and  School  Dis- 
tricts." 

\Vhere  the  voters  and  taxpayers  at  the  first 
opportunity  repuaiate  the  bonds,  they  do  not 
ratify  them.— Faulkensteiu  Tp.  of  Stanton 
County  V.  Fitch  (Kan.  App.)  276. 

Where  funding  tjonds  issued  for  canceled 
warrants  were  surrendered  to  the  township  and 
destroyed,  the  township  could  not  thereafter  is- 
sue other  bonds  for  the  indebtedness  repre- 
sented by  the  warrants. — Faulkenstein  Tp.  of 
Stanton  County  r.  Fitch  (Kan.  App.)  276. 

The  board  of  county  commissioners  must  can- 
vass the  votes  ca6t  at  the  township  bond  elec- 
tion.—Faulkenstein  Tp.  of  Stanton  County  v. 
Fitch  (Ksn.  App.)  27ft 

A  purchaser  of  township  funding  l>onda  mast 
take  notice  of  the  township  records. — Faulken- 
stein Tp.  of  Stanton  County  v.  Fitch  (Kan. 
App.)  276. 


Transfer. 


See   "Assignment." 


TRESPASS. 

Trespass  WiU  not  lie  for  herdins  sheep  on  on- 
inclosed  land  to  which  the  feucelaw  applies. — 
Walker  v.  Bloomingcamp  (Or.)  175. 

TRIAIi. 

See,  also,  "Appeal":  "Appearanoe";  "Certio- 
rari"; "Covenants^';  'Evidence";  "Excep- 
tions, Bill  of;  "Judgment";  "Jury";  "New 
Trial";  "PleadW';  "Practice  in  CSvil  Cases": 
"Beferenee";  "Witness." 

Conduct    in    criminal    cases,    see    'KSriminal 

Law." 
Discretion  of  court,  see  "Appeal." 
Right  to  jury  trial,  see  "Jury." 

It  is  error  to  allow  an  action  to  be  tried  hr 
the  absence  of  counsel,  in  violation  of  an  agree- 
ment in  open  court  for  a  continuance. — Denver 
&  R.  G.  R.  Co.  V.  Roberts  (Colo.  App.)  460. 

It  is  substantial  error  to  force  a  plaintiff  to 
trial  at  a  term  prior  to  that  at  which  the  ac- 
tion first  became  triable.— Bostwick  v.  Blair 
(Kan.  App.)  297. 

It  was  proper  to  1mv«  tiie  testimony  of  a 
witness  read  to  the  jury  on  their  request — 
Cannon  v.  Griffith  (Kan.  Ai^.)  829. 

The  introduction  of  evidence  by  plaintiff  after 
motion  for  nonsuit  is  in  Uie  dtacsretion  of  the 
court— Kelly  v.  B.  F.  Hallack  Lumber  &  Man- 
ufg  Co.  (Colo.  Sup.)  1003.         r^  1 
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A  refusal  to  open  plaintiff's  case,  after  motion 
for  nonsuit,  to  admit  evidence,  Md  proper. — 
Martin  t.  Union  Mut.  Life  Ins.  Oo.  (Wash.)  68. 

Objeotloiui  to  e-Hdence. 

Allowing  plaintiff,  OTer  defendant's  objection, 
to  proTe  material  facts  hy  incomi>etent  evidence 
ia  prejudicial  error. — Western  Union  XeL  Co.'  v. 
Getto-McQung  Boot  &  Shoe  Co.  (Eoin.  App.) 
849. 

When  bill  of  particulars  is  objectionable,  de- 
fendant mast  move  for  an  order  to  exclude  evi- 
dence before  proceeding  to  trial. — ^McCarthy  v. 
Mt.  Tecarte  Land  &  Water  Co.  (Cal.)  881. 

An  objection  to  a  hypothetical  question  as 
not  statiJog  the  facts  should  point  out  wherein 
It  is  defective. — Prosser  v.  Montana  Cent.  Ry. 
Co.  (Mont)  81. 

ZBtftouottosui* 

Written  instructions  must  be  given  if  request- 
ed.—Wheat  V.  Brown  (Kan.  App.)  807. 

Instructions  embraced  in  the  general  charge 
are  properly  refused.— Willard  v.Whinfield  (Kan. 
App.)  814;  St  Louis  &  S.  F.  Ry.  Co.  v.  Ste- 
vens ^an.  App.)  434 ;  C!ity  of  Wichita  v.  Cogxs- 
hall  (Kan.  App.)  842;  St  I/wis  &  S.  F.  Ry.  Co. 
V.  Hoover  (Kan.  App.)  854. 

Possible  erro.-  in  an  instruction  is  without  prej- 
udice wherp  it  concerns  a  matter  about  which 
there  is  no  conteution.— Rawson  v.  Ellsworth 
(Wash.)  &M. 

Where  the  defect  of  parties  plaintiff  has  not 
been  objected  to  by  amended  answer,  an  in- 
struction as  to  such  defect  is  properly  refused.— 
Oilland  v.  Union  Pac  Ry.  Co.  (Wyp.)  508. 

The  giving  of  an  incomplete  instruction  is  not 
error,  without  request  to  make  it  more  full. — ^Mc- 
Quillan V.  City  of  Seattie  (Wash.)  893. 

An  instruction  incorrectly  stating  certain 
facts  to  be  conceded  AeU  reversible  error. — 
Holderman  v.  Smith  (Kan.  App.)  272. 

An  instruction  that  the  jury  might  render  a 
general  or  a  special  verdict  is  properly  refused 
when  the  court  is  not  asked  to  submit  special 
findings. — Prosser  v.  Montana  Cent  Ry.  Co. 
(Mont)  81. 

An  instruction  held  not  to  be  an  advene  com- 
ment Upon  expert  evidence  nor  upon  the  weight 
of  the  testimony.— Wills  v.  Lance  (Or.)  487. 

An  instruction  that  statements  as  to  verbal 
admissions  should  be  received  with  caution  is  er- 
roneous as  a  charffg  on  the  evidencek-^Knowles 
V.  Nixon  (Mont)  628. 

It  is  error  to  instruct  as  to  gross  negligence 
when  there  is  no  evidence  in  regard  thereto. — 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Winston  (Kan. 
Sup.)  777. 

It  is  error  to  cliarge  that  there  is  no  evidence 
to  prove  a  defense  of  counterclaim,  when  there 
is  any  evidence  on  such  issub. — Hasicins  v.  Cur- 
ran  (Idaho)  559. 

Instructions  not  jostlfied  by  the  evidence  ar 
properly  refused. — St  Louis  &  S.  F.  By.  Co.  v. 
Stevens  (Kan.  App.)  434. 

An  instn^ction  is  erroneous  when  not  support- 
ed by  any  evideiice  in  the  case. — Deep  Mining  & 
Drainage  Co   v.  Fitsgerald  (Colo.  Sup.)  210. 

An  instruction  not  based  on  the  evidence  is 
reversible  error,  unless  no  other  verdict  than 
the  one  rendered  could  have  been  given. — Mar- 
tin V.  Union  Mut  Life  Ins.  Co.  (Wash.)  58. 

Taking  ease  from  Jury. 

Where  evidence  for  plaintiff  would  not  sus- 
tain verdict  in  bia  faTor  one  should  Ytt  directed 
for  defendant— Root  v.  Fay  (Ariz.)  527. 

If  there  Is  any  evidence  tending  to  prove  ihe 
material  allegations,  a  demurrer  to  evidence  is 
properly  overruled, — City  of  Wiclrita'  v.  Coggs- 
hall  (Kan.  App.)  842. 


If  there  is  any  evidence  sustaining  tiie  mate- 
rial allegations,  a  demurrer  to  the  evidence  t» 
properly  overruled.— Atchison.  T.  ft  EL  F.  R.  Oo. 
V   Ditmars  (Kan.  App.)  838. 

A  demurrer  tc  the  evidence  should  not  be  sus- 
tained where  there  is  proper  evidence  to  estab- 
lish every  material  allegation.— Hagan  v.  Ameri- 
can Bnilding  &  Loan  Ass'n  (Kan.  App.)  1138. 

When  the  evidence  makes  a  prima  facie  case, 
a  demurrer  thereto  is  properly  overruled.— Atchi- 
son, T.  &  S.  F.  R.  Oo.  V.  Bartiett  (Kan.  App.) 

Vardiot. 

A  party  has  a  right  to  request  answers  to  par- 
ticular questioiiS  of  fact  pertinent  to  the  issues. 
—Atchison,  T.  &  S.  F.  R.  Co.  v.  Butier  CKan. 
Sup.)  767. 

A  refusal  to  submit  particular  questions  of 
fact  is  harmless  error,  where  responsive  answers 
could  only  be  consistent  with  the  general  verdict 
—Swift  V.  Wyatt  (Kan.  App.)  981,. 

In  a  case  tried  by  a  jury  the  submission  of 
spedal  questions  does  not  dispense  with  a 
eral  verdict— Bell  v.  Coffin  (Kan.  App.) 

The  jury  will  not  be  compaUed  to  answer  un- 
fair questions.— Atchison,  T.  &  S.  F.  R.  Co.  v. 
Shaw  (Kan.  Sup.)  1129. 

Special  findings  examined,  and  hM  to  con- 
fiict  with  and  overturn  the  general  verdict. — 
McDermott  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(Kan.  Sup.)  248. 

Trial  by  etmrt. 

Bxceptiona  to  findings  not  taken  until  nearly 
a  year  after  such  findings  are  made  and  filed  will 
not  be  considered  on  appeal.— Ballard  v.  First 
Nat  Bank  (Wash.,  938. 

Where,  in  a  suit  to  cancel  a  note  aa  without 
consideration,  the  consideration  alleged  is  the 
aettiement  of  an  account  the  court  is  not  re- 
quired to  find  what  items  entered  into  the  ao- 
count— Scott  v.  Bourn  (Wash.)  372. 

Findings  of  fact  by  the  court  cannot  overcome 
facta  agreed  to  by  the  parties.  —  Seward  v. 
Rheiner  (Kan.  App.)  423. 

The  court  must  on  request,  find  on  all  the 
issuable  facts. — Seward  v.  Rheiner  (Kan.  App.) 

Trial  of  Eight  of  Property. 

See  "Attachment." 


TROVES  AND  OONVEBSION. 

Plaintiff  in  conversion  must  recover  on  the 
strength  of  her  own  title. — Van  Zandt  v. 
Shuyler  (Kan.  App.)  295. 

Meaaure  qf  damages  for  conversion  is  value 
of  property,  and  not  cort  of  replacing  it — Bnr- 
diinell  V.  Butters  (Colo.  App.)  469. 

Trustee  Process* 

See  "Gamiahment" 


TBXrSTS. 

See,  alao,  "Bxeeutors  and  AdminlBtratonk" 

Evidence  held  to  establish  a  resulting  trust. — 
(Campbell  v.  First  Net  Bank  (Colo.  Sup.)  1007. 

PlaintifTs  allegations  of  a  resulting  trust  hdd 
not  to  be  supported  by  the  evidence. — Hodgson 
V.  Fowler  ((5olo.  App.)  462. 

Evidence  htiil  to  show  that  the  identity  of  the 
proceeds  of  a  ehwk  deposited  with  a  bank  for 
collection  was  destroyed. — Meldrum^v.  Hender- 
son (<3olo.  Anp.)  148. 
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PACIFIC  REPOBTBB,  VoL  48. 


A  lease  bj  a  mortgagor  to  the  rice  prerident 
of  a  bank  holding  the  mortgage  hM  not  to  make 
such  vice  president  a  trustee  for  the  bank. — 
Kincaid  t.  Thompson  (Wash.)  352. 

ETidecoe  examined,  snd  held  that  the  bene- 
ficiaries in  a  deed  of  trust  ratified  the  action  of 
the  trustee  in  reconveying  che  property  to  them, 
instead  of  selling  it,  as  provided  by  the  deed. — 
Witter  v.  McCarthy  Co.  (Cal.)  969. 

After  a  resultant  tmst  baa  been  executed,  it 
ia  too  late  to  urge  ictii  which  might  have  dischar- 
ged the  trust  property  in  the  hands  of  the  trus- 
tee.—Campbell  V.  First  Nat  Bank  (Colo.  Sup.) 
1(X)7. 

PlaintlfFs,  obtaining  a  decree  of  foreclosure  as 
trustees,  have  not  the  absolute  control  of  the 
enforcement  of  the  decree,  as  against  the  per- 
■ona  for  whose  benefit  the  trust  exists. — Xhomaa 
T.  San  Diego  College  Co.  (CaL)  965. 


Bee  "Tnwts.- 


Uses. 


TJSUBY'. 


See,  also,  "Interest" 

A  party  haying  dealing*  with  a  bank  for 
jeara,  and  haTing  paid  usurious  interest  on 
loans,  cannot  set  off  against  a  note  subsequent- 
ly giroi  for  money  borrowed  such  usurious  in- 
terest—Morrison  T.  State  Bank  (Kan.  App.) 
441. 

Under  Rev.  St  U.  S.  §S  5197,  6196,  a  person 
paying  nsurions  interest  to  a  national  bank  may 
recoTer  twice  the  total  amount  paid.— First  Nat 
Bank  t.  Mclnturfl  (Kan.  App.)  839. 

Under  Rev.  St  U.  S.  §f  5197,  5198,  a  note 
containing  usurious  interest  bears  no  interest 
whatever,  and  a  payment  thereon  is  a  payment 
on  the  princijraJ.— First  Nat.  Bank  t.  Mclnturff 
(Kan.  £j».)  S39. 

Vacation. 

Of  Judgment,  see  "Judgrment" 

Of  mortgage  sale,  see  "Mortgages." 


Variance. 

Between  pleading  and  proof,  a 


"Pleading." 


VHNDOH  AND  FUBOHAHWR. 

See,  also,  "Covenants":  "Deed")  "Fraudulent 
Conveyances";  "Sale'';  "Specific  Perform* 
ance."  , 

A  purchase^'  must  take  notice  of  recitals  in 
deeds  making  up  his  chain  of  title. — ^Zear  v.  Bos- 
ton Safe-Deposit  &  Trust  Co.  (Kan.  App.)  977. 

A  purchaser  is  presumed  to  have  notice  of  the 
contents  of  a  mortgage  filed  for  record,  thougji 
by  mistake  of  the  register  the  amount  is  incor- 
rectly stated  in  the  record.- Zear  v.  Boston  Safe- 
Deposit  &  Tmst  O.  (Kan.  App.)  977. 

Payment  of  taxes  by  the  grantee  in  an  un- 
recorded deed  and  occasional  improvements  to 
the  land  aie  insufficient  to  charge  a  subsequent 
purchaser  with  notice  of  the  deed. — Jerome  t. 
Carbonate  Nat  Bank  (Colo.  Sup.)  215. 

Under  a  contract  to  convey  certain  lands  free 
of  incumbrances  on  payment  of  a  certain  mort- 
gage thereon  by  the  vendee,  hdd  that  he  was 
not  entitled  to  such  a  conveyance  until  after 
such  payment — Stuyvesant  v.  Western  Mort- 
gage &  Investment  Co.  (Colo.  Sup.)  144. 

A  contract  by  defendant  to  convey  lots  to 
plaintiff,  and  to  join  in  a  deed  to  purchasers 
from  plaintiff,  and  apply  payments  made  by 
them  on  plaintiff's  purchase  notes,  construed, 
and  lidd  that  defendant  was  not  bound  to  join 


in  a  deed  to  a  purchaser  to  whom  plaintifT  ad- 
vanced the  money.— Wolff  v.  Helbig  (Cok>.  Sup.) 

loOta 

A  bona  fide  purchaser  at  execution  sale  of 
land  apparently  divested  of  its  homestead  qual- 
ities held  not  affected  by  the  fact  that  the  con- 
veyance by  which  the  homestead  quality  was  so 
divested  was  fraudulent  as  to  creditors  of  the 
grantor,— De  Lany  v.  Knapp  (CaL)  598. 

A  judgment  creditor  is  not  a  bona  fide  pur- 
chaser, within  the  statute.— Smith  v.  Savage 
(Kan.  App.)  847. 

Before  a  contract  for  the  purchase  of  land 
can  be  rescinded  on  the  ground  of  the  failure 
to  deliver  a  good  deed,  demand  must  have  been 
made  for  the  deed. — Duggar  v.  Dempsey  (Wash.> 
357. 

Qrantee  held  not  precluded  from  recovery  for 
fraudulent  representations  by  the  grantor  as  to 
the  area  of  a  lot  which  is  irregular  in  shape. — 
Cawston  v.  Sturans  (Or.)  656. 

VBNTJX  IN  dVIL  GASES. 

A  party  may  waive  the  right  to  have  a  cause 
tried  in  a  particular  county.— Heame  v.  De 
Toung  (CaL)  1108. 

Action  to  recover  on  a  note,  and  to  foreclose 
pledge  of  collateral  notes  and  certificates  of  stock 
m  corporations  is  transitory. — State  v.  Simerior 
Court  of  King  County  (Waah.)  887. 

An_  action  for  specific  performance,  to  have 
certain  conveyances  set  aside  and  for  partition, 
and,  if  specific  performance  cannot  be  decreed, 
to  have  the  moneys  advanced  by  plaintiff  de- 
clared a  lien,  is  locaL— State  v.  Superior  0>urt 
of  Snohomish  County  (Wash.)  19. 

The  court  could  vacate  an  order  changing  the 
venue  to  allow  the  case  to  be  tried  before  a 
judge  pro  tem.— Mndge  v.  Hull  (Kan.  Sup.)  242. 

Where  the  complaint  fails  to  show  defendants' 
residence,  one  of  them  seeking  a  diange  of 
venue  must  show  nonresidence  in  the  connty 
where  suit  was  brought — Heame  t.  De  Yonng 
(Cal.)  1108. 

Venne  in  Oilmlnal  Cases. 

See  "Criminal  Law." 

Verdict. 

See  "Trial" 

Verification. 

Of  pleadinc  aee  "Pleading." 

View  by  Jury. 

See  "Orbnlnal  Law." 

Villages. 

See  "Municipal  Ootporatkuia";  Towna.* 

Wages. 

See  "Uaater  and  Servant" 

Waiver. 

Of  objections  to  pleadings,  see  "Pleadlas." 
Of  privUege,  see  "Witness." 


WABEHOUSEMEN. 

A  receipt  by  a  weiid^er  who  stores  property 
without  <£arge,  reciting  Its  weightis  not  a  ware- 
house receipt— Sinsheimer  v.  Whitely  (CaL> 
1109.  ^  1 

Digitized  by  LjOOQ IC 


INDEX. 


120] 


See  'ISale." 


Wazranty. 


WATBSR  OOMFANIBS. 

See,    also,    "NavvaUe    Water*";    "Riparian 
RightB." 

A  water  company  sappljlng  a  city  with  water 
for  fire  purposes  is  not  liable  to  a  citiien  whose 
property  is  destroyed  through  an  insufficient 
■apply  of  water.— Bush  t.  Artesian  Hot  & 
Cold  Water  Co.  (Idaho)  69. 

WATEBS  AND  WATEB 
COX7SSES. 

Shingle  mills  are  within  statute  nrohibittng  pol- 
lution of  streams  with  sawdust. — State  t.  Eroe- 
nert  (Wash.)  87& 

In  an  action  concerning  water  rights,  where 
it  does  not  appear  that  the  water  is  within  a 
water  district,  or  that  there  is  any  water  mas- 
ter, a  demnrrer  for  nonjoinder  of  the  water 
master  is  tnd.— Bonlware  t.  Parke  (Idaho)  680. 


See  "Basemmts" 


WayB. 

"Highways." 


Widow. 

See  "Bxecntors  and  Administratonk" 

Wifa. 

See  "Hnsband  and  Wife." 

WILLS. 

See,  also,  "Bxecntors  and  Admintatrators." 

It  is  error  to  admit  u  will  to  probate,  in  the 
absence  of  proof  that  deceased  was  of  sennd 
mind.— In  re  Baldwin's  Estate  (Wash.)  861. 

WITNESS. 

See,  also,  "BWidence.* 

Absence  as  ground  tor  eontinnanoe,  aee  "Omar 

timtaDce." 
Repeal  of  statnte  sa  to  competency  of  witness, 
see  "Statnteb." 

The  approval  of  a  cost  bill  in  a  criminal  ease 
with  fees  of  witnesses  striclcen  ont  is  a  dis- 
OTal  of  snch  witness'  fees. — State  ▼.  OraTee 
7ash.)  376. 

Where  a  cost  bill  in  a  criminal  case  is  sent 
to  the  prosecuting  attorney  for  inspection,  he 
should  specify  the  items  which,  in  nia  opinior: 
should   be  allowed.— State   t.   GcaTes   (Wash.) 
876. 

Accused  is  entitled  to  hare  only  necessary 
witnesses  subpoenaed  at  the  publte  expense.— 
State  V.  OraTes  (Wash.)  378. 

Oompeteney. 

Communiontions  between  husband  and  wife 
are  privileged. — Van  Zandt  v.  Shuyler  (Kan. 
App.)  285. 

Claim  of  personal  priyiiege  must  be  made  by 
the  witness  nimseif.— Bradford  v.  People  lOcAo. 
Sup.)  1013. 

Accused  who  Tolnntarily  becomes  a  witness 
waives  the  privilege  of  refusing  to  testify. — Brad- 
ford V.  Peoplfc  (Ck)lo.  Sup.)  1018. 

In  an  action  for  a  balance  due  by  decedent, 
plaintiff  can  testify  as  to  the  character  of  the 
work,  and  that  he  worked  at  deceased's  house. 
—Ah  How  V.  Fnrth  (Wash.)  639. 
V.48P.— 76 


In  an  action  foi  services  rendered  decedent, 
plaintiff  can  introduce  his  pass  book. — Ah  Sow 
T.  Purth  (Wash.)  639. 

Where  the  foreclosure  of  a  subcontractor's  lien 
is  revived  against  the  owner's  administratiix, 
plaintiffs  are  competent  witnesses.— Joost  ▼.  Sul- 
livan (Gal.)  896. 

That  one  of  the  parties  to  an  action  cannot 
testify  as  to  a  conversation  with  decedent,  does 
not  preclude  a  thirdperson  from  testifying 
thereto.— Pry  v   Pry  (Kan.  Sup.)  235. 

Examinstloa. 

Isolated  question  Md  properly  excluded. — 
People  v.  Shaw  (C!al.)  593. 

Where  a  party  uses  his  adversary  to  prove 
fraud  in  a  transaction,  a  wide  latitude  of  exam- 
ination should  be  permitted.— Qriffis  v.  Whitson 
(Kan.  Ak>.)  818. 

It  is  error  to  allow  witnesses  to  reiterate 
their  testimony  under  the  guise  of  rebuttal. — 
People  V.  Van  Eman  (Cat)  520. 

When  bank  book  may  be  used  to  refresh  a 
witness'  memory  of  deposits  made. — ^Mc(3owan 
V.  McDcHiald  (CaL)  41& 

Though  defendant  in  a  criminal  case  has  of- 
fered himself  as  a  witness,  he  cannot  be  recall- 
ed as  a  witness  for  the  state,  and  compelled  to 
testify  in  its  favor. — State  v.  Lewis  (Kan.  Sup.) 
265. 


When  improper  cross-examination  without 
prejudice. — People  v.  Shaw  (Cal.)  593. 

Cross-examination  held  improper  as  not  based 
on  the  testimony  in  diief. — Wills  v.  Lance  (Or.) 
487. 

A  cross-examination  of  defendant  in  a  crim- 
inal nroseentioa  on  matters  not  testified  to  by 
him  U  erroneous. — Peoide  v.  Van  Shnan  (CaL) 
520. 

Cross-examination  of  proeeeutrix  in  a  rape 
case  hdd  too  narrowly  restricted. — People  v. 
Knight  (CaL)  6. 

Crossyexamination  of  a  physician  in  a  rape 
case  hiid  impn^erty  restricted.  —  People  v. 
Knight  (Cal.)  6. 

One  asked  as  to  the  whereabouts  of  a  certain 
receipt  cannot  t>e  cross-examined  as  to  the  pur- 
pose for  which  it  was  given. — Sdireyer  v.  'Tur- 
ner Flouring  Mills  Co.  (Or.)  719. 

It  was  error  to  refuse  to  permit  a  witness,  on 
cross-examination,  to  t>e  asked  wheQier  he  was 
testifying  by  guess.— State  ▼.  Rutten  (Wash.) 
30. 

Ci«fUUUt7. 

The  credibility  of  a  wttaess  is  for  the  jury 
alone.— State  v.  Barber  (Kan.  App.)  800. 

Where  it  is  sought  to  impeach  a  witness  by  his 
written  statonent,  the  writing  most  lie  shown  to 
him.— State  t.  Steeves  (Or.)  947. 

To  impeach  a  witness  lij  testimony  at  a  coro- 
ner's inquest,  it  is  necessary  that  a  copy  made 
thereof  be  &nst  shown  him. — State  v.  O'Brien 
(Mont)  1091. 

Statements  of  a  witness  on  cross-examination 
on  immaterial  issues,  for  the  purpose  of  attack- 
ing ills  credlbiQty,  cannot  tie  disproved.— Fen- 
stermaker  v.  Tribune  Pub.  C!o.  (Utah)  112. 

A  depositkm  of  defendant  on  his  preliminary 
examination  is  admisBible  for  purposes  of  im- 
peachment.—People  V.  Hawley  {Gal.)  404. 

Where  a  codefendant  is  placed  on  the  stand  by 
the  state,  and  denirs  certain  statements,  the  state 
cannot  impeach  him  by  showing  contradictory 
statements  in  a  confession  involnntarily  made. — 
State  V.  Steeves  (Or.)  947. 

When  refusal  to  recall  a  witness  for  the  pur- 
pose of  impeachment  not  reversible  error. — Peo- 
ple V.  Shaw  (Cal.)  583. 
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That  tii«  state  introdnceB  evidence  tending  to 
show  a  different  state  of  facts  than  that  testi- 
fied to  b7  a  witness  for  defendant  is  not  an 
impeacbment  of  the  witness.  —  State  v.  Nelson 
(Wadi.)  637. 

Women. 

Right  to  vote,  see  "Blections  and  Voten." 

Work  and  Labor. 

See  "Annmiwit." 

WBITS. 

See,  also,  "Attachment";  "Certiorari";  "Exe- 
cution": "Ganiljrhment":"InjnncQon";  "Man- 
damus''; "Prohibition.  Writ  of;  "Quo  War- 
ranto." 

A  judgment  against  a  part7  not 'served  is 
void  as  to  him. — ^Yorlc  Draper  Mercantile  Co. 
▼.  Hutchinson  (Kan.  App.)  315. 

A  nonresident  in  attendance  as  plaintiff  in  the 
United  States  court  is  not  exempt  from  service 
in  an  action  in  a  state  court. — Guynn  v.  McDan- 
eld  (Idaho)  •74. 

Indorsement  on  the  summons  as  to  the 
amount  for  which  judgment  would  be  taken  in 
case  of  default  had  not  necessarr.— Mndge  v. 
Hull  (Kan.  Sup.)  242. 

A  copy  of  a  summons  examined,  and  Md  1b- 
sufiScient  notice  to  the  defendant  to  give  jnris- 
dicti(m.— Jones  v.  Marahall  (Kan.  App.)  8«>. 


ShoiS's  return  may  be  questioned,  iai  the 
truth  shown  as  to  the  facts  on  which  juriadie- 
tion  depends.— Jones  v.  Marshall  (Kan.  App.) 
840. 

A  return  on  a  snmaaona  In  an  aetioi\  against  a 
corporation  hdd  insufficient— Mathias  t.  White 
Sulphur  Springs  Ass'n  (Mont.)  921. 

Comp.  Laws  1887,  div.  1,  {  75,  does  not  re- 
peal section  72,  allowing  service  on  the  mana- 
ging agent  of  a  domestic  corporation. — Congdon 
V.  Butte  Consolidated  By.  Co.  (Mont)  629. 

An  affidavit  of  service  on  an  agent  of  the  de- 
fendant corporation,  instead  of  on  the  corpora- 
tion, was  sufficient  —  Keener  v.  B^le  Lake 
Land  &  Irrigation  Co.  (Cal.)  14. 

Affidavit  for  publication,  under  Code  Civ. 
Proc  1887,  I  73,  is  sufficient  if  it  sets  forth  the 
ultimate  facts  in  the  language  of  the  statute. — 
Ervin  v.  MOne  (Mont)  7()6. 

Where  personal  claims  are  joined  with  others 
in  relation  to  which  constructive  service  is  al- 
lowed, and  service  is  obtained  by  pnUication,  it 
will  be  set  aside. — ^Zimmerman  v.  Barnes  (Kan. 
Sup.)  764. 

A  defect  in  an  affidavit  to  procure  notice  by 
publication  may  be  amended  after  publication 
notice  has  been  published.— Weaver  t.  Lock- 
wood  (Kan.  App.)  311 


See 


Wrongftil  Attachment. 

"Attachment." 
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